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PennsylTania  Supreme  Court — June  30,  1917. 
2(^  Pa.  St.  4:00;  102  All.  123. 


Rel«aB«i  —  Release  of  Joint  Tort- 
feaior. 

A  release  of  one  joint  tortfeasor  releases 
all,  on  the  theory  that  the  injured  person  has 
but  a  single  claim  and  one  cause  of  action, 
and  can  obtain  but  one  satisfaction  of  the 
claim. 

[See  1  Ann.  Cas.  63;  11  Ann.  Cas.  397; 
Ann.  Cas.  1913B  270;  02  Am.  St.  Rep.  873.] 
Same. 

In  an  action  against  an  electric  company 
for  damages  for  the  death  of  plaintiff's  hus- 
band, a  lineman  in  the  employ  of  a  telephone 
company,  killed  by  coming  in  contact  with  the 
electric  company's  defectively  insulated  wire 
strung  on  the  same  pole  and  close  to  the  tele- 
phone company's  line,  the  plaintiff's  release  of 
her  rights  against  the  telephone  company  on 
the  receipt  of  certain  insurance  money  from 
an  insurance  fund  payable  independently  of 
^®??^^g*"<^®»  did  not  preclude  her  action  of  tort 
against  the  electric  company,  although  the 
release  in  terms  covered  any  claim  which 
plaintiff  might  have  against  the  telephone 
company. 

JOaatasea  —  Perecmal  Injitries  —  Miti- 
KatioB  —  laaaranee. 

In  an  action  for  personal  injury,  the  de- 
fendant cannot  show,  either  ss  a  bar  to  the 
action  or  in  reduction  to  the  damages,  that 
the  injured  person  received,  or  was  entitled 
to  receive,  compensation  for  his  injury  in 
form  of  insurance,  or  otherwise. 

Eleetricity  —  Negligence  —  Wires  in 
Proximity  to  Those  of  Another  Coni- 
pany. 

An  electric  company,  whose  wires  by  agree- 
ment are  strung  on  the  same  poles  as  those 
of  a  telephone  company,  and  which  carry  a 
heavy  current,  is  bound  to  see  that  its  wires 
Ann.  Cos.  1918D. — 1. 


are  in  such  reasonably  safe  condition  as  to 
afford  protection  from  injury  to  employees  of 
the  telephone  company  coming  in  contact  with 
them  in  the  course  of  their  employment. 

[See  note  at  end  of  this  case.] 
Same. 

In  an  action  against  an  electric  company 
for  the  death  of  plaintiff's  husband,  a  tele- 
phone lineman,  from  contact  with  defendant's 
defectively  insulated  wires,  it  is  held  on  the 
evidence,  that  defendant's  negligence  was  for 
the  jury 

fSee  note  at  end  of  this  case.] 
Same. 

In  such  case,  where  the  break  in  the  insula- 
tion of  defendant's  wire  was  plainly  visible, 
but  where  it  was  not  decedent's  duty  to 
examine  defendant's  wires,  and.  he  had  no 
knowledge  that  such  defective  wire  was  carry- 
ing a  high  current,  his  contributory  negli- 
gence is  for  the  jury. 

[See  note  at  end  of  this  case,] 

-Appeal  from  Court  of  Common  Pleas, 
Bradford  county:  Maxwell,  Judge. 

Action  by  Elsie  E.  Kidgeway,  plaintiff, 
against  Sayrc  Electric  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

J.  Roy  Lilley  and  William  P,  Wilson  for 
appellant. 

John  C.  Ingham  and  A.  G.  Rutherford  for 
appellee. 

[403]  Frazeb,  J.—Plaintiff  sued  to  recov- 
er damages  for  the  death  of  her  husband 
caused  by  his  coming  in  contact  with  a 
defectively  insulated  wire  belonging  to  defend- 
ant company,  while  he  was  engaged  in  in- 
specting a  cable  of  the  Bell  Telephone  Com- 
pany, his  employer.  The  trial  resulted  in  a 
verdict  for  plaintiff  and  judgment  thereon, 
from  which  defendant  appealed. 

The  Bell  Telephone  Company  and  the 
Say  re  Electric  Company,  the  defendant,  by 
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mutual  agreement,  together  used  a  line  of 
poles  for  carrying  their  respective  wires,  the 
upper  ten  feet  of  the  poles  being  allotted  to 
the  telephone  company,  and  the  lower  part 
to  the  electric  company,  each  maintaining 
its  wires  entirely  independent  of  the  line 
of  the  other.  Defendant  had  on  its  line  a 
number  of  wires  for  conveying  electric  cur- 
rent for  lighting  and  power  purposes,  one 
of  which  carried  at  least  approximately 
2,300  volts.  The  Bell  Company,  on  the  part 
of  the  poles  apportioned  to  its  use,  placed 
cross-arms  in  the  usual  manner,  and  below 
these  strung  a  lead  cable,  containing  a 
large  number  of  wires,  which  was  supported 
by  a  steel  messenger  wire  hung  at  a  distance 
of  4  feet  4  inches  above  the  wires  of  defend- 
ant company,  except  at  the  pole  near  which 
the  accident  happened,  being  the  one 
[404]  at  the  end  of  the  line  used  by  the 
companies  jointly,  where,  for  some  reason, 
the  wire  was  placed  lower  and  about  2  feet 
4  inches  from  the  wires  of  defendant. 

Deceased,  an  expert  cable  repairman,  up- 
on notice  to  the  telephone  company  of  trouble 
in  its  line,  was  sent  to  Sayre  to  examine  the 
lead  cable  and  repair  defects.  Upon  ar- 
rival in  that  town  a  preliminary  examina- 
tion was  made  of  the  line  from  the  ground 
to  ascertain  its  connections  and  terminus, 
this  being  the  first  time  deceased  had  worked 
in  that  locality,  and  the  following  morning, 
June  27,  1913,  the  work  of  inspection  was 
commenced..  This  work  required  deceased 
to  travel  along  the  wire  on  a  device, 
equipped  with  a  suspended  seat  and  known 
as  a  buggy,  which  moved  from  pole  to  pole, 
using  the  messenger  wire  as  a  track.  To 
properly  examine  and  inspect  wires  the  op- 
erator is  obliged  to  lean  sidewise  until  his 
head  and  body  are  level  with  the  cable,  and 
while  in  this  position  support  himself  by 
throwing  one  arm  over  the  messenger  wire. 
Deceased  with  his  helper  worked  during  the 
day  along  the  line  until  six  o'clock  in  the 
evening,  when  he  reached  the  point  where 
the  distance  between  the  wires  of  the  two 
companies  decreased  to  2  feet  4  inches,  and 
his  foot  came  in  contact  with  defendant's 
high  voltage  wire  at  a  place  where  the  in- 
sulation was  defective,  his  body  immediate- 
ly completing  the  circuit  between  the  two 
wires,  and  causing  his  death. 

Tbe  main  question  raised  by  this  appeal 
is  to  the  effect  of  a  release  given  by  plaintiff 
to  the  Bell  Telephone  Company.  That  com- 
pany maintains  on  behalf  of  its  employees 
a  fund  described  under  what  is  termed  "a 
plan  for  the  payment  of  pensions  and  acci- 
dent and  sickness  disability  benefits  to  em- 
ployees and  of  life  insurance  to  their  bene- 
ficiaries at  time  of  death,"  the  object  being 
to  provide  "for  the  payment  of  definite 
amounts  to  its  employees  when  they  are  dis- 


abled by  accident  or  sickness  or  when  they 
are  retired  from  service,  or,  in  the  event 
of  death,  to  their  dependent  relatives."  In 
the  life  insurance  branch  of  this  plan,  under 
which  the  payment  and  [405]  release  in 
question  were  made  and  given,  there  is  a 
provision  that  "all  employees  .  .  .  shall 
be  entitled  to  insurance  against  death  by 
accident  occurring  in  and  due  to  the  per- 
formance  of  work  for  the  company.  This 
insurance  shall  be  paid  to  the  employees' 
beneficiaries  as  hereinafter  provided,  and 
shall  equal  three  years'  average  wages  as 
hereinafter  defined,  but  in  no  case  shall  it 
exceed  $6,000."  There  is  no  provision  or 
condition  that  payments  are  in  any  way  de- 
pendent upon  the  question  of  negligence, 
either  on  the  part  of  the  company  or  on  the 
part  of  the  employee.  The  entire  plan  con- 
templates the  creation  of  a  benefit  fund  and 
insurance,  and  is  expressly  so  termed.  True, 
it  contains  a  provision  that  in  case  of  in- 
jiury  or  death  the  employee  or  nis  represent- 
atives "may  elect  to  accept  such  benefits  or 
to  prosecute  such  claim  as  he  or  they  have 
at  law  against  the  company,"  and,  in  case 
a  "claim  otherwise  than  hereiuider  be  pre- 
sented or  suit  brought,"  the  employee,  or 
his  beneficiaries  "shall  not  be  entitled  to 
any  payment  from  the  Employees'  Benefit 
Fund  on  acount  of  such  injury  or  death  un- 
less such  claim  shall  be  withdrawn  or  such 
suit  discontinued  before  trial  thereof  or  de- 
cision rendered  therein."  The  release  ex- 
pressly discharges  "the  fund  established 
under  the  plan  for  Employees'  Pension,  Disa- 
bility Benefits  and  Insurance,  and  the  Bell 
Telephone  Company  of  Pennsylvania"  from 
claims  or  actions  arising  out  of  the  death  of 
plaintiff's  husband. 

Pursuant  to  a  provision  in  the  insurance 
fund  plan,  a  certain  amount  was  advanced 
plaintiff  to  pay  funeral  expenses,  and  the 
balance  paid  upon  execution  of  the  release, 
making  a  total  payment  of  $2,808,  exactly 
three  years'  wages  of  plaintiff's  husband  at 
$18  a  week.  There  was  no  sum  included  in 
the  release  intended  as  a  payment  on  ac- 
count of  other  claims  plaintiff  might  have  by 
reason  of  alleged  negligence  of  the  telephone 
company.  On  the  contrary,  under  the  ex- 
press provision  of  the  insurance  fund  plan, 
the  very  fact  of  making  claim  "otherwise 
[406]  than  hereunder"  would  have  forfeited 
plaintiff's  rights  to  benefits  unless  such 
claim  were  withdrawn. 

Tlie  contention  of  defendant  is  that  the 
negligence  of  the  telephone  company  con- 
curred with  that  of  defendant,  that  the  cause 
of  action  was  a  joint  tort,  and  the  release 
of  one  was  a  bar  to  further  proceeding 
against  the  other.  The  rule  is  that  a  re- 
lease of  one  joint  tort-feasor  releases  al). 
TbjB  is  based  on  the  theory  that  the  injured 
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person  has  bat  a  single  claim  and  one  cause 
of  action,  and  while  he  may  sue  separately 
as  many  persons  as  were  connected  with  the 
accident,  he  can  obtain  but  one  satisfaction 
of  the  claim;  consequently,  if  the  release  of- 
fered in  evidence  was  accepted  by  plaintiff 
in  satisfaction  of  her  claim  for  injuries  sus- 
tained by  the  death  of  her  husband  through 
the  joint  negligence  of  defendant  and  the 
telephone  company,  her  action  is  barred. 

In  determining  this  contention,  the  pri- 
mary matter  to  be  considered  is  whether 
there  was  joint  negligence  of  the  party  re- 
leased: Conway  v.  Pottsviiie  Union  Trac- 
tion Go.  253  Pa.  St.  211,  97  Atl.  1058.  Be- 
fore reaching  this  point  in  the  present  case, 
we  a/e  met  with  the  question  whether  or 
not,  in  fact,  this  proceeding  is  based  on  the 
eame  cause  of  action  which  was  the  subject- 
matter  of  the  release..  I:  not.  the  question 
whether  there  was  joint  negligence  between 
the  two  companies  need  not  be  considered. 
As  stated  above,  the  claim  of  plaintiff  against 
the  telephone  company  was  not  a  claim  for 
negligence  causing  the  death  of  her  husband 
Under  the  insurance  plan  plaintiff  had  the 
right  to  elect  whether  she  would  bring  sucli 
action  against  the  telephone  company  or  ac- 
cept the  benefits  of  the  insurance  fund.  She 
elected  to  adopt  the  latter  course.  The  re- 
lease, as  executed,  is  broad  in  its  scope  and 
includes  a  release  of  claims  of  any  nature 
that  might  exist  because  of  the  death  of  her 
husband,  hence  there  is  no  doubt  of  its  be- 
ing an  effectual  bar  to  a  subsequent  action 
against  the  telephone  company  for  alleged 
n^ligence  on  its  part.  Such  proviison,  how- 
ever, does  not  necessarily  convert  the  acquit- 
tance into  a  compromise  [407]  of  a  claim 
for  damages  for  tort  so  far  as  liability  of 
third  persons  is  concerned.  The  discharge  of 
such  claim  was  a  mere  incident  to  the  main 
purpose  of  the  release,  namely,  to  acknowl- 
edge receipt  of  the  benefits  due  under  the 
insurance  fund — a  claim  solely  on  the  con- 
tract of  insurance  resulting  from  the  re- 
lation of  employer  and  employee.  No  claim 
was  made  against  the  telephone  company  for 
n^ligence,  and,  if  there  had  been,  such  de- 
mand would  have  barred  plaintiff's  right  to 
the  insurance  fund.  The  amount  so  paid 
was  the  exact  amount  to  which  plaintiff  was 
entitled  under  the  rules  relating  to  the  dis- 
tribution of  the  fund,  and  the  settlement  was 
without  bearing  on  the  Question  of  defend- 
ant's liability  for  negligence,  except  in  so 
far  as  the  release  of  such  claim  was  included 
within  the  broad  general  terms  of  the  ac- 
quittance. The  cause  of  action  which  was 
the  subject-matter  of  the  release  was  the 
claim  on  the  insurance  fund,  and,  in  an  ac- 
tion for  personal  injuries,  it  has  been  held 
uniformly  that  the  defendant  cannot  show, 
either  as  a  bar  to  the  action  or  in  reduc- 


tion of  damages,  that  the  injured  person 
received,  or  is  entitled  to  receive,  compensa- 
tion for  his  injuries  in  the  form  of  insur- 
ance or  otherwise:  North  Pennsylvania  R. 
Co.  V.  Kirk,  90  Pa.  St.  15;  Coulter  v.  Pine 
Tp.  164  Pa.  St.  543,  30  Atl.  490;  Stabler 
V.  Philadelphia,  etc.  R.  Co.  199  Pa.  St.  383, 
49  Atl.  273,  85  Am.  St.  Rep.  791;  Clune  v. 
Ristine,  94  Fed.  745,  36  C.  C.  A.  450;  Demp- 
sey  V.  Baltimore,  etc.  R.  Co.  219  Fed.  619. 
The  payment  on  the  policy  in  such  ease  is 
not  in  settlement  of  the  claim  for  damages,  or 
as  the  value  of  the  injury,  but.  is  on  the 
basis  of  a  contract  and  in  consideration  of 
the  receipt  of  premiums.  The  payment  here 
was  the  exact  amount  of  the  insurance  fund, 
as  stated  above,  and  was  made  without  ref- 
ere^jce  to,  or  in  anywise  concerning,  an  al- 
leged tort;  nor  is  there  evidence  tending  to 
show  the  parties  dealt  otherwise  than  on  a 
contractual  basis,  without  reference  to  ques- 
tions of  negligence  or  responsibility  for  the 
action.  It  cannot  be  said  therefore  that 
plaintiff  has  obtamed  satisfaction  of  her 
claim  for  damages  from  one  tort-feasor  and 
hence  the  reason  for  [408]  the  release  of  the 
other  does  not  exist.  In  this  view  of  the 
case,  consideration  of  the  question  whether 
defendant  and  the  Bell  Telephone  Company 
were  joint  tort-feasors  becomes  unnecessary. 
Defendant  also  questions  the  sufficiency  of 
the  evidence  of  negligence,  and  argues  the 
carelessness  was  wholly  on  the  part  of  the 
telephone  company  in  constructing  its  messen- 
ger wire  in  such  close  proximity  to  the  high 
voltage  wire  of  defendant  as  to  permit  a 
workman  to  come  in  contact  with  the  lat- 
ter, and  by  reason  of  such  disregard  of.  prop- 
er care  the  telephone  company's  action  was 
the  proximate  cause  of  the  accident.  Wheth- 
er that  company's  negligence  was  the  proxi- 
mate cause  of  the  injury  was  fairly  submit- 
ted to  the  jury  and  found  against  the 
defendant.  We  find  no  evidence  of  an  agree- 
ment or  understanding  between  the  two  com- 
panies requiring  the  cable  or  wires  of  the 
telephone  company  to  be  maintained  a  fixed 
distance  above  the  wires  of  the  electric  com- 
pany, other  than  what  may  be  inferred  from 
the  fact  that  they  were  so  constructed,  ex* 
cept  at  the  place  where  the  accident  hap- 
pened. If  such  construction  be  evidence  of 
an  agreement,  then  we  have  the  same  evi- 
dence that  the  position  of  the  wire  at  the 
point  where  the  accident  happened,  which 
was  two  feet  four  inches  above  defendant's 
wires,  was  also  located  by  agreement.  This 
wire  was  put  in  place  in  1908,  and  remained 
in  the  same  position  until  the  time  of  the 
accident  in  1913,  and,  so  far  as  the  evidence 
goes,  we  find  nothing  tending  to  show  the 
telephone  company  was  not  entitled  to  use 
any  part  of  the  ten  feet  of  space  allotted  to 
it.     The  trial  judge  instructed  the  jury  de- 
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fendant  was  obliged,  in  view  of  the  conditions 
existing  in  {)tain  view  for  so  long  a  time  to 
see  that  its  wires  were  in  such  reasonably  safe 
condition  as  to  afford  protection  from  in- 
jury of  persons  coming  in  contact  with  them 
in  the  course  of  their  employment.  This  in- 
struction is  in  accordance  with  a  number  of 
lecent  cases,  and  is  substantially  the  lan- 
guage used  in  Fitzgerald  v.  Edison  Elec- 
tric Illuminating  Co.  200  Pa.  [409]  540,  60 
Atl.  161,  86  Am.  St.  Rep.  732;  Yeager  v.  Edi- 
son Electric  Co.  242  Pa.  St.  101,  88  Atl.  872. 
In  the  latter  case  we  said  (p.  104) :  "Pru- 
dence requires  those  in  control  of  a  deadly 
current  of  electricity  to  exercise  the  highest 
degree  of  care  in  protecting  the  wires  at 
points  where  persons  in  the  course  of  their 
lawful  employment  are  liable  to  come  in 
contact  with  them."  Defendant  had  con- 
structive, if  not  actual,  notice  of  the  method 
used  by  the  telephone  company  in  repairing 
its  wires,  and,  accordingly,  was  aware  that 
employees  of  the  latter  company  were  like- 
ly, in  the  discharge  of  their  duties,  to  do 
just  what  deceased  did  in  this  case;  and, 
under  such  circumstances,  defendant  was 
bound  to  use  the  highest  degree  of  care  prac- 
ticable to  avoid  injuring  them.  Whether  it 
performed  this  duty,  in  view  of  the  testi- 
mony that  the  insulation  had  been  in  a  de- 
fective condition  for  nearly  a  year,  that  at 
the  time  of  the  accident  it  looked  ragged 
and  the  defects  were  discernible  from  the 
ground,  that  the  insulation  used  was  at  best 
ineffective  and  that  the  proximity  of  the 
wires  at  the  place  where  the  accident  hap- 
pened was  in  itself  an  unsafe  construction, 
was  for  the  jury. 

Deceased's  contributory  negligence  was 
also  for  the  jury.  Although  the  break  in 
the  insulation  of  defendant's  wire  Avas  visi- 
ble from  the  ground,  and  deceased  passed 
the  place  of  the  accident  in  the  course  of 
his  inspection  of  the _ telephone  wires  from 
the  ground  the  preceding  day,  the  object  of 
his  inspection  was  not  to  ascertain  the  con- 
dition of  the  defendant's  wires,  but  those  of 
his  company.  We  cannot  say,  as  a  matter 
of  law,  that  deceased  must  necessarily  have 
noticed  the  defective  insulation  of  defend- 
ant's wire  in  the  course  of  his  examination 
of  the  wires  of  his  company.  There  is  also 
evidence  that  deceased,  from  his  position  on 
the  buggy,  might  readily  have  seen  a  break 
in  the  insulation  of  the  wire  immediately  be- 
low him  had  he  taken  the  precaution  to  look, 
and  it  cannot  be  questioned  seriously  that, 
as  an  experienced  lineman,  he  was  aware  of 
the  danger  which  would  result  from  contact 
with  a  naked  high  voltage  [410]  wire  of  an 
electric  conpanv.  We  cannot  »av,  as  a  mat- 
ter  of  law,  however,  that  deceased  was  negli- 
gent ill  failing:  to  observe  the  defective  in- 
sulation on  a  wire  he  had  no  .special  reason 


to  examine  closely.  Nor  fs  there  evidence 
that  either  he  or  the  telephone  company  had 
knowledge  of  the  particular  wire,  or  wires, 
of  defendant  carrying  the  high  voltage. 
While  deceased  was  bound  to  know  the  dan- 
ger of  his  position  and  to  take  proper  care 
to  guard  against  coming  in  contact  with 
wires  he  knew  carried  a  dangerous  current, 
Haertel  v.  Pennsylvania  Light,  etc.  Co.  219 
Pa.  St.  640,  69  Atl.  282,  the  questions  wheth- 
er he  saw,  or  should  have  seen,  the  faulty 
insulation,  in  view  of  the  circumstances  and 
of  the  position  in  which  he  was  obliged  to 
work,  and  whether  he  took  proper  care  for 
his  safety,  were  for  the  jury. 
The  judgment  is  affirmed. 

KOTE. 

liiability  of  Eleotrlo  Compamj  Maia- 
talnins  Wires  in  Close  Prozimity  to 
Tbose  of  Anotber  Company  for  In- 
jury to  Employee  of  Latter  Company. 

Scope  of  note,  4. 
Joint  Poles: 

Duty  of  Company: 

Generally,  5. 

Illustrative  Applications,  7. 
Lineman  as  Trespasser  or  Licensee,  13. 
Contributory  Negligence: 

Generally,  20. 

Illustrative  Applications,  21. 
Joint  or  Separate  Liability,  25. 
Separate  Poles: 

Duty  of  Company: 

Generally,  26. 

Illustrative   Applications,  30. 
Lineman  as  Trespasser,  or  Licensee,.  43. 
Contributory  Negligence: 

Generally,  47. 

IlluHtrative  Applications,  50. 
Joint  or  Separate  Liability,  55. 


Scope  of  Note. 

The  present  note  discusses  the  decisions 
passing  on  the  liability  of  an  electric  com- 
pany maintaining  its  wires  in  close  proximity 
to  those  of  another  company  for  injury  to 
an  employee  of  the  latter  company.  Cases 
dealing  with  the  liability  of  an  electric  com- 
pany to  its  own  employees  are  not  within  the 
scope  of  this  note..  The  liability  of  an  elec- 
tric company  for  injuries  resulting  from  its 
wire  coming  in  contact  with  and  charging 
the  wire  of  another  company  or  person  is 
discussed  in  the  notes  to  Mize  v.  Rocky 
Mountain  Bell  Telephone  Co.  16  Ann.  Cas. 
1189;  and  Boutlier  v.  Maiden,  Ann.  Caa. 
1918C  010. 

Assumption  of  risk,  being  a  matter  of  con- 
tract,  express   or   implied,    between   an   em- 
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plojee  and  his  employer,  can  be  involved 
only  in  an  action  by  the  injured  lineman 
against  the  company  employing  him,  and  Jiot 
in  an  action  against  another  company.  As 
between  the  lineman  and  the  other  company, 
the  question  is  one  of  contributory  negligence 
purely.  Gloucester  Electric  Co.  v.  Dover,  153 
Fed.  139,  82  C.  C.  A.  201,  156  Fed.  256; 
Rambo  v.  Empire  Dist.  Electric  Co.  90  Kan. 
390,  133  Pac.  553;  Teachout  v.  Grand 
Rapids,  etc  R.  Co.  179  Mich.  388,  14d  N. 
W.  241 ;  Weatherford  Water,  etc.  Co.  v.  Veit 
(Tex.)   196  S.  W.  986. 

The  distinction  between  the  defenses  of  as- 
sumption of  risk  and  contributory  negli- 
gence is  treated  in  the  note  to  Miller  v.  White 
Bronze  Monument  Co.  18  Ann.  Cas.  957. 
And  the  applicability  of  the  doctrine  of  as- 
sumption of  risk  to  a  lineman  is  discussed 
in  the  notes  to  De  Kallands  v.  Washtenaw 
Home  Telephone  Co.  15  Ann.  Cas.  593;  and 
Mobile  Electric  Co.  y.  Sanges,  Ann.  Cas. 
1912B  461. 

Joint  Poles. 
Duty,  or  Company. 

OeneraUy. 

Where  two  or  more  electric  companies  use 
the  same  pole  or  poles  for  the  support  of 
their  wires,  each  is  bound  to  exercise  all  rea* 
sonable  precautions  for  the  prevention  of  in- 
jury to  the  servants  of  the  other  company 
or  companies  who  may  be  sent  there  in  pur- 
suance of  the  common  right.  Each  is  bound 
to  know  that  the  servants  of  the  other  may, 
in  the  performance  of  their  duties,  come  in 
contact  with  its  wires,  and  it  is  incumbent 
on  it  to  take  all  reasonable  precautions  to 
keep  its  wires  properly  insulated.  1  Joyce, 
Electrical  Law,  §  449;  Newark  Electric 
Light,  etc.  Co.  v.  Garden,  78  Fed.  74,  39 
U.  S.  App.  416,  23  C.  C.  A.  649,  37.L.R.A. 
725.  It  has  been  said  that  each  company 
has,  by  virtue  of  the  contract  under  which 
they  use  a  pole,. a  common  interest  that  its 
use  shall  not  be  environed  with  unnecessary 
danger.  Newark  Electric  Light,  etc  Co.  v. 
Garden,  78  Fed.  74,  39  U.  S.  App.  416,  23 
C.  C.  A.  649,  37  L.R.A.  725;  Trout  v.  Laclede 
Gas  Light  Co.  IGO  Mo.  App.  604,  140  S.  W. 
1198,  adapting  opinion  151  Mo.  App.  207, 
132  S.  W.  58. 

So  where  two  or  more  companies,  by  agree- 
ment, engage  in  enterprises  calling  for  the 
use  of  wires  to  carry  electricity,  and  arrange 
for  the  joint  use  of  a  pole  to  sustain  their 
several  wires,  each  company  is,  with  respect 
to  that  use,  charged  with  the  same  duty 
towards  the  employees  of  the  other  company 
or  companies  as  towards  its  own  employees. 
Itout  v.  Laclede  Gas  Light  Co.  160  Mo.  App. 


604,  140  S.  W.  1198,  adttptimg  ofiMmi  151 
Mo.  App.  207,  132  S.  W.  58;  Cincinnati  Gas, 
etc.  Co.  v.  Archdeacon,  80  Ohio  St.  27,  88 
N.  E.  125. 

Nor  is  this  duty  so  circumscribed  that  it 
ceases  to  exist  if  any  of  the  servants  of  an- 
other company  happens  to  rest  his  hand  or 
to  place  his  foot  on  a  cross  bar  appropriated 
to  the  sole  use  of  one  company.  Newark 
Electric  Light,  etc.  Co.  v.  Garden,  78  Fed. 
74,  39  U.  S.  App.  416,  23  C.  C.  A.  649,  37 
L.R.A.  725. 

But  it  cannot  be  said  that,  in  consenting 
to  or  contracting  for  the  use  of  its  poles  by 
telephone  companies,  an  electric  light  com- 
pany placed  itself  under  any  duty  to  exer' 
cise  greater  care  to  protect  their  employees 
from  danger  from  its  wires  than  theretofore 
rested  on  it.  Kentucky  Utilities  Co.  v. 
Searcy,  167  Ky.  840,  181  S.  W.  662.  And 
where  the  evidence  failed  to  show  any  con- 
tract, arrangement  or  understanding  between 
two  telephone  companies,  whereby  the  em- 
ployees of  one  company  were  permitted  to 
go  on  the  poles  and  wires  of  the  other  com- 
pany, and  there  was  no  proof  of  knowledge 
on  the  part  of  the  latter  company  that  an  em- 
ployee of  the  former  was  to  go  on  its  lines, 
it  was  held  that  the  latter  company  owed 
such  an  employee  no  duty  to  provide  a  rea- 
sonably safe  place  for  him  to  work  in,  and 
could  not  be  held  liable  for  the  negligence 
that  resulted  in  his  death.  Louisville  Home 
Telephone  Co.  v.  Beeler,  125  Ky.  366,  101 
S.  W.  .397. 

The  duty  to  insulate  for  the  protection  of 
persons  who  may  come  in  contact  with  the 
wires  does  not  exist  as  to  parts  of  the  line 
where  no  one  could  reasonably  be  expected 
to  come  in  contact  with  the  wire.  Knowl- 
ton  V.  Des  Moines  Edison  Light  Co.  117  la. 
451,  90  N.  W.  818;  Hector  v.  Boston  Elec- 
tric Light  Co.  161  Mass.  558,  37  N.  E.  773, 
25  L.R.A.  554,  174  Mass.  212,  54  N.  E.  539, 
75  Am.  St.  Rep.  300. 

And  it  has  been  held  that  charging  a  wire, 
even  with  knowledge  that  a  telephone  com- 
pany's employees  may  come  in  contact  with 
it,  is  not  a  breach  of  duty  on  the  part  of  an 
electric  company  unless  the  wire  is  improp- 
erly located,  or  in  an  improper  condition  as 
to  insulation.  Knowlton  v.  Des  Moines  Edi- 
son Light  Co.  117  la.  451,  90  N.  W.  818. 
So,  it  has  been  held  tliat  it  was  not  the  duty 
of  an  electric  light  company  to  give  notice 
to  the  lineman  of  a  telephone  company  or  to 
anyone  else  having  occasion  to  do  any  work 
on  a  pole  used  jointly  by  the  electric  com- 
panies, that  it  was  using,  or  was  about  to 
use,  a  strong  current  of  electricity.  South 
Shore  (Jas,  etc.  Co.  v.  Ambre,  44  Ind.  App. 
435,  87  N.  £.  246. 

Where  two  companies  by  agreement  or  oth- 
erwise use  the  saase  pole  on  which  to  suspend 
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their  electric  wires,  they  are  joint  owners 
and  each  owes  a  duty  to  the  other  company 
using  the  pole  to  use  the  highest  degree  of 
care  in  insulating  the  wires  that  are  charged 
with  a  current  of  electricity  of  high  voltage, 
and  to  keep  them  properly  insulated;  and 
if  ^either  of  them  fail  so  to  do,  it  is  negli- 
gence, and  the  one  failing  is  liable  for  in- 
juries sustained  to  an  employee  of  the  other 
company,  provided  that  the  employee  using 
the  pole  is  not  a  trespasser  or  a  licensee,  but 
an  invitee  of  the  employer  and  a  joint  user, 
and  is  not  guilty  of  contributory  negligence. 

United  Btatee. — ^Memphis  Consol.  Gas,  etc. 
Co.  V.  Bell,  162  Fed.  677,  82  C.  C.  A.  26. 
See  also  Newark  Electric  Light,  etc.  Co.  v. 
Mason,  78  Fed.  74,  39  U.  S.  App.  416,  23 
C.  C.  A.  649,  37  L.R.A.  725. 

Qeorgut. — Dawson  v.  Smith,  18  Ga.  App. 
603,  90  S.  E.  76. 

Illinois. — Economy  Light,  etc.  Co.  ▼.  Sheri- 
dan, 200  111.  439,  65  N.  £.  1070;  Hausler  v. 
Commonwealth  Electric  Co.  240  111.  201,  88 
N.  E.  561,  affirming  judgment  144  111.  App. 
643. 

Indiana. — South  Shore  Gas,  etc.  Co.  v. 
Ambre,  44  Ind.  App.  436,  87  N.  E.  246;  Bean- 
ing  V.  South  Bend  Electric  Co.  46  Ind.  App. 
J?61,  90  N.  E.  786. 

Iowa. — Knowlton  v.  Des  Moines  Edison 
Light  Co.  117  la.  461,  90  X.  VV.  818. 

Kentucky. — ^Anglea  v.  East  Tennessee  Tele- 
phone Co.  142  Ky.  639,  134  S.  W.  1119; 
Bowling  Green  Gas  Light  Co.  v.  Dean,  142 
Ky.  678,  134  S.  VV.  1115.  See  alse  East 
Tennessee  Telephone  Co.  v.  Carmine,  93  S. 
W.  903,  29  Ky.  L.  Rep.  479.  Compare  Louis- 
ville Home  Telephone  Co.  v.  Beeler,  125  Ky. 
366,  101  S.  W.  397. 

Maryland. — Consolidated  Gas,  etc.  Co.  v. 
State,  109  Md.  186,  72  Atl.  651. 

Maaaaohueetta. — Illingsworth  v.  Boston 
Electric  Light  Co.  161  Mass.  684,  37  N.  E. 
778,  26  L.R.A.  552.  See  also  Barker  v.  Bos- 
ton Electric  Light  Co.  178  Mass.  603,  60  N. 
E.  2.  Compare  Hector  v.  Boston  Electric 
Light  Co.  161  Mass.  558.  37  N.  E.  773,  26 
L.R.A.  654,  174  Mass.  212,  54  N.  E.  639,  75 
Am.  St.  Rep.  300. 

Michigan. — Hodgins  v.  Bay  City,  156  Mich. 
687,  121  N.  W.  274,  132  Am.  si.  Rep.  546, 
16  Detroit  Leg.  N.  222. 

Missouri. — Von  Trebra  v.  Laclede  Gas- 
light Co.  209  Mo.  648,  108  S.  W.  569 ;  Trout 
V.  I^clede  Gas  Light  Co.  160  Mo.  App.  604, 
140  S.  W.  1198,  adopting  opinion  161  Mo. 
App.  207,  132  a.  VV.  58. 

yew  York. — Wagner  v.  Brooklyn  Heights 
R.  Co.  69  App.  Div.  349,  74  N.  Y.  S.  809, 
judgment  affirmed  174  N.  Y.  520,  66  N.  E. 
1117;  Dutcher  v.  Rockland  Electric  Co.  123 
App.  Div.  785,  108  N.  Y.  S.  667,  judgment  af- 
firmed 196  N.  Y.  540,  88  N.  E.  1118.  Com- 
pare Heskcll  V.  Auburn  Light,  etc.  Co.  209 


N.  Y.  86,  102  N.  E.  540,  L.R.A.1915B  1127. 
reversing  judgment  162  App.  Div.  902,  136 
N.  Y.  S.  1137. 

Penneylvamia. — ^Hockenberry  v.  New  Castle 
Electric  Co.  261  Pa.  St.  394,  96  Atl.  1046. 
And  see  the  reported  case. 

Tewae. — Standard  Light,  etc.  Co.  v.  Mun- 
cey,  33  Tex.  Civ.  App.  416,  76  S.  W.  931; 
Weatherford  Water,  etc.  Co.  v.  Veit,  196  S. 
W.   980. 

Canada. — Wright  v.  Port  Hope  Electric 
Co.  13  Ont.  W.  Rep.  210. 

The  foregoing  cases  supporting  the  rule  are 
discussed  and  quoted  from  at  length  infra. 

The  violation  of  the  provisions  of  a  munic- 
ipal ordinance  requiring  that  the  wires  of 
electric  lighting  companies  shall  be  covered 
with  'Waterproof  insulation,  is  in  itself 
negligence.  Knowlton  v.  Des  Moines  Edison 
Light  Co.  117  la.  451,  90  N.  W.  818. 

The  settled  law  of  Missottri  with  respect 
to  actions  for  damages  for  death  by  negli- 
gence, due  to  contact  with  an  electric  wire, 
is  that  it  is  not  necessary  for  tlie  plaintiff 
to  prove,  in  order  to  recover,  that  the  in- 
sulation was  off  of  the  wire  at  the  point  of 
contact.  All  that  the  law  requires  is  that 
it  shall  be  shown  that  the  defective  insula- 
tion caused  the  injury  without  fault  on  the 
part  of  the  plaintiff's  intestate,  and  that  he 
was  rightfully  where  he  was.  It  is  equally 
well  settled  in  that  state  that  where  injury 
or  death  is  caused  by  coming  in  contact  with 
such  a  wire,  it  is  conclusively  presumed  that 
the  insulation  of  the  wire  was  defective.  Von 
Trebra  v.  Laclede  Gaslight  Co.  209  Mo.  648, 
108  S.  W.  569;  Trout  v.  Laclede  Gas  Light 
Co.  160  Mo.  App.  604,  140  S.  W.  1198,  adopt- 
ing opinion  161  Mo.  App.  207,  132  S.  W.  68. 

A  municipality  which  has  the  right,  de- 
rived from  an  ordinance,  to  use  a  telephone 
company's  pole  for  stringing  fire  alarm  or 
other  city  wires,  knowing  that  a  telephone 
lineman's  duties  will  require  him  to  work  on 
his  employer's  cross-arms,  and  knowing  the 
extremely  dangerous  current  which  its.  wires 
carry,  is  charged  with  the  highest  degree  of 
care  in  furnishing  a  safe  wire  in  the  first  in- 
stance, and  in  making  sufficient  inspection  of 
sufficient  frequency  to  keep  the  wires  in  a 
reasonably  safe  condition.  Hodgins  v.  Bay 
City,  166*  Mich.  687,  121  S.  W.  274,  132  Am. 
St.  Rep.  546,  16  Detroit  Leg.  N.  222. 

In  Ladow  v.  Oklahoma  Gas,  etc.  Co.  28 
Okla.  15,  119  Pac.  250,  set  out  at  length  infra 
in  the  subdivision  Separate  Folea^  it  was  held 
that  an  electric  light  company,  by  maintain- 
ing its  wires  on  a  telephone  company's  poles, 
as  well  as  its  own,  along  an  alley,  as  one  sys- 
tem, and  then  maintaining  the  pole  involved 
in  immediate  proximity  to  a  pole  of  the  tele- 
phone company,  which  was  loaded  with  wires 
on  which  the  plaintiff  lineman  was  required  to 
be  on  account  of  his  work,  owed  to  him  the 
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dntT  so  to  insulate  the  same  that  he  would 
not  be  injured  on  coming  in  contact  there- 
with. The  electric  light  company  was  bound 
to  take  notice,  it  was  held,  that  the  em- 
ployees of  the  telephone  company  would,  in 
pursuit  of  their  usual  vocation,  be  called  on 
to  work  in  immediate  proximity  to  the  wire 
or  wires  involved,  and  this  knowledge  on  its 
part,  coupled  with  the  extreme  danger  of 
permitting  them  to  be  exposed,  created  the 
duty  of  insulating  them,  the  violation  of 
which,  on  damages  following  as  a  result 
thereof,  rendered  it  primarily  liable. 

In  Kentucky  Utilities  Co.  v.  Searcy,  167 
Ky.  840,  181  S.  W.  662,  the  single  ground 
on  which  the  recovery  of  damages  for  in- 
juries sustained  by  a  telephone  lineman  from 
an  electric  shock  was  rested  was  that  the 
electric  light  company  was  negligent  in  fail- 
ing to  insulate  its  wires.  It  appeared  that 
three  telephone  companies  used  the  poles  of 
an  electric  light  company  under  a  contract 
with  the  latter  company.  It  also  appeared 
that  the  electric  light  company's  poles  were 
thirty-five  feet  high,  and  that  about  eight 
inches  from  the  top  of  each  of  them  was  a 
cross-arm  supporting  three  uninsulated  cop- 
per wires  over  and  by  means  of  which  it 
transmitted  an  electric  current  of  11,000 
volts;  that  four  feet  below  the  top  cross-arm 
was  another  cross-arm  bearing  two  insulated 
copper  wires,  over  which  was  conducted  a 
current  of  2,000  volts,  but  they  were  carry- 
ing no  current  of  electricity  at  the  time  of 
the  injury.  It  further  appeared  that  the 
lines  that  were  being  transferred  by  the  three 
telephone  companies  to  the  electric  light  com- 
pany's pole  were  being  attached  to  cross- 
arms  on  that  pole  about  four  and  a  half  feet 
below  the  two  insulated  wires  of  the  elec- 
tric light  company,  which  put  them  a  dis- 
tance of  eight  and  a  half  feet  below  its  un- 
insulated copper  wires  on  the  top  cross-arms 
of  its  poles.  The  question  presented  was  as 
follows:  Did  the  mere  failure  of  the  elec- 
tric light  company  to  insulate  wires  main- 
tained at  a  distance  of  thirty-five  feet  above 
the  ground  manifest  the  absence  of  the  care 
required  by  the  rule  that  in  handling  so  dan- 
gerous an  agency  as  electricity  care  propor- 
tionate to  the  danger  must  be  observed,  and 
that  to  this  end,  nothing  short  of  the  utmost 
care  was  sufficient?  It  was  contended  by  the 
electric  light  company  that  insulation  of 
these  wires  was  impossible,  and,  this  being 
so,  that  the  only  care  required  of  it  was  to 
place  and  maintain  them  at  such  a  lieight 
from  the  ground  that  persons  in  no  way 
charged  with  the  duty  of  keeping  them  in 
repair  could  not  reasonably  be  expected  to 
come  in  contact  with  them;  and  that  this 
care  had  been  exercised  in  placing  them 
thirty-five  feet  from  the  ground  and  in  re- 
quiring the  telephone  companies,  in  making 


use  of  its  poles,  to  attach  their  wires  there- 
to below  and  at  a  distance  of  eight  and  a 
half  feet  from  the  uninsulated  wires.  In 
sustaining  this  contention,  the  com't  said: 
"It  is  .  .  .  manifest  from  the  only  evi- 
dence heard  on  the  trial  that  there  is  no 
possible  device  or  method  that  might  be 
adopted  whereby  wires  used  for  transmitting 
11)000  volts  of  electricity  can  be  insulated; 
and  fairly  apparent  from  the  evidence  that 
such  voltage  was  necessary  to  the  carrying  of 
the  electric  current  as  great  a  distance  as 
from  Lexington  to  Lawrenceburg.  Being  un- 
able to  insulate  its  Vires,  the  further  ques- 
tion presented  is  what  other  step  or  steps 
could  appellant  have  taken  to  prevent  con- 
tact with  its  wires.  Nothing  more,  we  think, 
than  to  have  placed  them  at  such  a  height 
from  the  ground  as  to  make  them  free  from 
danger  where  persons  had  a  right  to  go  on 
business  or  pleasure,  and  this  end  was  accom- 
plished by  fixing  and  maintaining  them 
thirty-five  feet  above  the  ground.  In  other 
words,  we  are  of  the  opinion  that  in  thus 
maintaining  its  wires,  which  could  not  be 
insulated,  the  appellant  used  the  utmost  care 
to  protect  the  public  from  the  danger  to  be 
anticipated  from  contact  with  them." 

lUuatraiive  Applications, 

In  each  of  the  following  cases  the  evidence 
was  held  to  be  sufficient  to  warrant  a  jury 
in  finding  that  an  electric  company  main- 
tainijig  and  operating  an  electric  wire  which 
was  supported  on  poles  that  also  supported 
the  electric  wires  of  other  companies,  failed 
to  perform  its  duty  of  properly  insulating 
or  locating  its  wires  on  the  poles  with  respect 
to  the  otlier  wires,  and  hence  was  liable  for 
its  negligence,  injury  having  resulted  to  the 
lineman  of  another  company  while  on  a 
pole  in  the  performance  of  his  duties  and 
when  he  was  not  negligent: 

In  Memphis  Consol.  Gas,  etc.  Co.  v.  Bell, 
162  Fed.  677,  82  C.  C.  A.  26,  it  appeared  that 
on  the  pole  in  question  were  strung  not  only 
the  telegraph  wires  of  the  Western  Union 
Telegraph  Company,  but  also  the  telephone 
wires  of  the  Cumberland  Telephone  and  Tele- 
graph Company,  and  on  the  lower  cross-arm 
the  electric  light  wires  of  the  defendant 
the  Memphis  Consolidated  Gas  and  Electric 
Company.  The  pole  stood  between  two  in- 
side parallel  electric  light  wires  of  the  elec- 
tric company,  located  about  eighteen  inches 
apart.  About  four  feet  below  the  cross-arm 
which  carried  the  electric  light  wires  was  a 
messenger  wire  of  the  Cumberland  Telephone 
and  Telegraph  Company,  which  was  "ground- 
ed," and  this  fact  was  known  to  the  plain- 
tiff's intestate.  The  inside  electric  light  wire 
west  of  the  pole  was  fastened  together  by  a 
splice  at  a  point  about  eighteen  inches  north 
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of  and  perpendicular  to  the  cross-arm.  The 
distance  from  this  joint  in  the  electric  light 
wire  to  the  nearest  point  of  the  messenger 
wire  leading  out  from  the  pole  on  its  west  was 
about  five  feet.  On  the  day  mentioned  the 
plaintifT's  intestate  was  ordered  to  string 
some  wires  for  the  Western  Union  Telegraph 
Company  on  this  pole.  While  engaged  in  this 
work  he  received  a  severe  shock  of  electricity 
and  fell  from  the  pole  to  the  pavement,  re- 
ceiving injuries  from  which  he  died  within 
a  few  hours.  No  witness  saw  him  fall.  An 
examination  of  his  person  showed  that  he 
had  been  burned  in'  twt>  places,  on  the  left 
foot  and  right  shoulder.  These  were  the 
points  of  his  body  which  would  naturally 
have  come  in  contact — the  first  with  the 
grounded  messenger  wire,  and  the  second 
with  the  electric  light  wire  at  the  point 
where  it  was  spliced.  An  examination  of 
this  splice  disclosed  the  fact  that  the  tape 
had  become  worn  and  weather-beaten  and, 
at  the  point  where  the  plaintiff's  intestate's 
shoulder  touched  it,  there  was  no  insulation. 
The  current  of  electricity  had  burned  away 
the  tape  which  remained,  so  the  wire  at  this 
point  was  bare.  There  was  testimony  which 
showed  that  the  plaintiff's  intestate  had  been 
warned  about  these  electric  light  wires  and 
all  similar  wires;  that  they  were  dangerous, 
and,  whether  insulated  or  not,  they  should 
be  treated  as  live  wires.  These  were  high 
tension  wires,  carrying  a  voltage  of  from 
2,000  to  2,300  volts,  an  electric  current  dan- 
gerous to  life.  The  defendant  was  held  to  be 
negligent  in  placing  these  high  tension  wires 
too  close  togetlier  on  the  pole,  and  in  not 
properly  insulating  the  same,  and  in  failing 
to  inspect  them  so  as  to  keep  them  in  a  rea- 
sonably safe  condition. 

In  Beaning  v.  South  Bend  Electric  Co. 
45  Ind.  App  261,  00  N.  E.  786.  it  appeared 
that  one  defendant,  the  South  Bend  Electric 
Company,  was  a  corporation  engaged  in  the 
manufacture  and  sale  of  electricity  for  light 
and  power  purposes  in  the  city  of  South  Bend, 
and,  by  license  from  the  city  authorities, 
its  product  was  carried  through  the  streets 
and  alleys  of  the  city,  over  wires  strung  on 
poles  erected  therein.  The  other  defendant, 
the  South  Bend  Home  Telephone  Company, 
was  a  corporation  engaged  in  the  transmis- 
sion of  messages,  by  means  of  electric  tele- 
phones, in  said  city,  and  by  a  like  license 
from  the  city  was  permitted  to  string  wires 
on  poles  erected  by  it  along  the  streets  and 
alleys  of  the  city.  The  city  of  South  Bend 
also  maintained  electric  wires  of  its  own,  for 
the  use  of  the  public  authorities  of  said  city, 
one  of  which  wires  was  used  as  a  fire  alarm, 
connecting  all  parts  of  the  city  by  what  wad 
known  as  the  "Gamewell  Fire  Alarm  Tele- 
graph System,"  with  the  city  fire  department* 
another  was  used  by  its  police  department* 


by  means  of  which  its  officers  in  various  parts 
of  the  city  communicated  with  police  head- 
quarters. These  city  wires  were,  at  certain 
places  in  the  city,  attached  to  poles  belong* 
ing  to  the  defendant  telephone  company. 
One  of  the  telephone  company's  poles  was 
about  fifty  feet  high,  and  had  five  cross-arms 
on  it,  for  the  purpose  of  carrying  the  tele- 
phone wires.  Underneath  the  cross-arms  was 
a  cable  box,  and  at  a  convenient  distance  be- 
low was  a  wire  cable  seat  maintained  for  the 
workmen,  engaged  at  work  on  the  cable  box, 
to  sit  on  while  at  work.  This  cable  seat 
was  supported  by  arms  extending  out  from 
the  pole,  and  iron  braces  extending  from  the 
outer  edge  of  the  seat  down  about  three  feet 
below  to  the  pole.  Tliis  pole  was  provided 
with  iron  steps,  consisting  of  spikes  driven 
into  the  pole  on  either  side,  and  extending 
out  four  or  five  inches  from  the  face  of  the 
pole,  and  located  at  a  convenient  distance 
from  each  other,  enabling  a  man  to  climb 
up  the  pole  thereby.  A  cable  containing  a 
large  number  of  wires  was  attached  to  the 
pole,  coming  to  the  pole  from  the  southeast, 
and  passing  down  the  pole  and  beneath  the 
cable  seat,  and  up  through  the  hole  in  the 
cable  seat  to  the  cable  box,  from  whence  the 
wires  were  distributed  to  numerous  pegs  on 
the  arms  of  the  telephone  pole.  This  cable 
was  connected  with  the  cable  seat  by  means 
of  a  small  wire  partly  insulated.  Within  a 
distance  of  two  feet  from  this  pole,  the  de- 
fendant electric  company  maintained  a  pole, 
about  thirty  feet  in  height,  with  two  cross- 
arms,  for  the  purpose  of  carrying  electric 
light  and  power  wires,  and  on  which  there 
were  at  the  time  of  the  plaintiff's  alleged 
accident,  two  wires,  each  carrying  2,200  volts 
of  electricity  One  of  these  wires  was  also 
attached  to  the  telephone  company's  pole,  by 
means  of  a  bracket  which  held  it  a  few  inches 
from  the  body  of  the  pole.  This  wire  was  at- 
tached m  close  proximity  to  one  of  the  braces 
supporting  the  cable  seat,  before  mentioned, 
and  to  one  of  the  steps  on  the  pole,  so  that 
the  body  of  one  engaged  in  climbing  the  pole 
was  liable  to  come  in  contact  with  the  wire 
and  the  iron  brace  or  steps  at  the  same  time. 
The  plaintiff  was  engaged  in  the  service  of 
the  city  of  South  Bend,  and  the  duties  of  his 
position  required  him  to  look  after  the  city's 
wires,  and  keep  them  in  good  order  for  the 
transmission  of  messages  over  them.  While 
he  was  thus  engaged  in  the  discharge  of  his 
duties  to  the  city,  he  had  occasion  to  climb 
the  before-mentioned  pole,  belonging  to  the 
telephone  company,  to  which  was  attached 
the  city's  police  wire,  and  while  doing  so 
came  in  contact  with  the  electric  company's 
wire,  at  a  time  when  he  had  hold  of  the  brace 
to  the  cable  seat,  by  reason  of  which  a  cur- 
rent of  electricity  was  caused  to  pass  through 
his    body,    severely    burning    his    arms    and 


RIDGEWAY  V.  SAYRE  ELECTRIC  CO. 

258  Pa,  St.  kOO. 


9 


hands,  and  the  shock  of  which  knocked  him 
from  the  pole  and  caused  serious  injuries. 
He  brought  this  action  against  the  defend- 
ants to  recover  damages  for  such  injuries. 
His  complaint  proceeded  on  the  theory  that 
each  company  was  guilty  of  negligence  proxi- 
mately contributing  thereto.  It  was  charged 
against  the  telephone  company  that  it  was 
negligent  in  attaching  the  cable  to  the  cable 
seat  with  a  wire,  and  by  such  means  ground- 
ing the  cable  seat,  and  endangering  persons 
who,  in  the  performance  of  their  duties,  might 
rightfully  climb  the  pole,  and  thereby  come 
in  contact  with  the  cable  seat  and  the  near- 
by heavy  voltage  wire  of  the  defendant  elec- 
tric company;  that  the  defendant  electric 
company  was  guilty  of  negligence  in  fail- 
ing to  keep  its  hca\'y  voltage  wire,  attached 
to  the  telephone  pole,  properly  insulated,  and 
that  these  acts  of  negligence  concurred  in 
producing  the  plaintiff's  injury.  The  court 
sustained  a  verdict  for  the  plaintiff. 

In  the  reported  case  it  appeared  that  a 
telephone  company  and  an  electric  company, 
by  mutual  agreement,  together  used  a  line 
of  poles  for  carrying  their  wires,  the  upper 
ten  feet  of  the  poles  being  allotted  to  the 
telephone  company,  and  the  lower  part  to 
the  electric  company.  The  telephone  com- 
pany, on  its  part  of  the  poles,  placed  cross- 
arms  in  the  usual  manner,  and  below  these 
strung  a  lead  cable,  containing  a  large  num- 
ber of  wires,  which  was  supported  by  a  steel 
messenger  wire  hung  at  a  distance  of  four 
feet  four  inches  above  the  wires  of  the  de- 
fendant electric  company,  except  at  the  pole 
near  which  the  accident  happened,  where,  for 
some  reason,  this  wire  was  placed  lower  an  J 
about  two  feet  four  inches  from  the  wires  of 
the  electric  company.  The  ^plaintiff's  intes- 
tate, on  notice  of  trouble,  was  sent  to  ex- 
amine the  lead  cable  and  repair  defects. 
This  work  required  him  to  travel  along  the 
wire  on  a  device  equipped  with  a  suspended 
seat  and  known  as  a  buggy,  which  moved 
from  pole  to  pole,  using  the  messenger  wire 
as  a  track.  To  properly  examine  and  in- 
spect the  wires,  the  operator  was  obliged  to 
lean  sidewise  until  his  head  and  body  were 
level  with  the  cable,  and  while  in  this  posi- 
tion to  support  himself  by  throwing  one  arm 
over  the  messenger  wire.  When  the  plain- 
tiff's intestate  reached  the  point  where  the 
distance  between  the  wires  of  the  two  com- 
panies decreased  to  two  feet  four  inches,  his 
foot  came  in  contact  with  the  electric  light 
company's  high  voltage  wire  at  a  place  where 
the  insulation  was  defective,  his  body  im- 
mediately completing  the  circuit  between  the 
two  wires  and  causing  his  death.  The  court 
holds  that  the  defendant  electric  company 
had  constructive,  if  not  actual,  notice  of  the 
method  used  by  the  telephone  company  in 
repairing  its  wires,  and  accordingly  was 
aware  that  employees  of  the  latter  company 


were  likely,  in  the  discharge  of  their  duties, 
to  do  just  what  the  plaintiff's  intestate  did; 
and  that,  under  such  circumstances,  the  de- 
fendant was  bound  to  use  the  highest  degree 
of  care  practicable  to  avoid  injuring  them. 
Whether  it  performed  this  duty,  in  view  of 
the  testimony  that  the  insulation  had  been  in 
a  defective  condition  for  nearly  a  year,  that 
at  the  time  of  the  accident  it  looked  ragged 
and  the  defects  were  discernable  from  the 
ground,  that  the  insulation  used  was  at  best 
ineffective,  and  that  the  proximity  of  the 
wires  at  the  place  where  the  accident  hap- 
pened was  in  itself  an  unsafe  construction, 
was  a  question   for  the  jury. 

In  Hausler  v.  Commonwealth  Electric  Co. 
240  111.  201,  88  N.  E.  561,  afirming  judgment 
144  111.  App.  643,  it  appeared  that  the  plain- 
tiff's intestate,  at  the  time  of  the  injury 
which  caused  his  death,  was  in  the  employ  of 
a  telephone  company  as  foreman  in  charge 
of  a  gang  of  men  who  were  engaged  in  string- 
ing telephone  wires  on  a  row  of  poles  located 
in  a  public  alley  between  Parnell  and  Nor- 
man avenues,  in  the  city  of  Chicago  Tbe 
alh.'y  ran  north  and  south  and  was  crossed 
at  right  angles  by  Sixty-sixth  place,  which 
ran  east  and  west.  The  poles  north  of  Sixty- 
sixth  place  were  in  the  exclusive  use  of  the 
telephone  company,  and  the  poles  south  of 
Sixty-sixth  place  were  in  the  joint  use  of 
the  telephone  company  and  the  defendant. 
Tl)e  poles  south  of  Sixty-sixth  place  had  two 
arms  thereon,  the  wires  of  the  defendant  be- 
ing strung  on  the  upper  arms  and*  those  of 
the  telephone  company  on  the  lower  arms. 
On  the  morning  of  the  injury,  Hausler  and 
his  man  went  to  the  alley  at  Sixty-sixth  place 
and  placed  their  wagon  in  the  alley  north  of 
Sixty-sixth  place.  The  wire  which  they  pro- 
posed to  string  on  the  poles  was  wound  on 
a  reel  located  on  the  rear  end  of  the  wagon. 
Under  the  direction  of  Hausler,  a  workman 
took  the  end  of  the  telephone  wire  and  car- 
ried it  up  and  fastened  it  to  the  arm  of  the 
first  pole  north  of  Sixty-sixth  place.  The 
wire  was  then  unreeled  and  its  end  was  taken 
by  Hausler  and  carried  south  along  the  alley 
as  it  was  unwound,  until  he  had  passed  the 
first  pole  south  of  Sixty-sixth  place,  which 
was  a  combination  pole.  From  a  position  some 
distance  south  of  that  pole  he  flipped  the 
wire  onto  the  lower  arm  of  the  pole.  He  then 
carried  the  wire  south  as  it  was  unwound, 
until  he  had  passed  some  distance  south  of 
the  second  pole  south  of  Sixty-sixth  place, 
which  was  also  a  combination  pole,  when  he 
attempted  to  flip  the  wire  over  the  lower  arm 
of  that  pole,  and  in  so  doing  the  wire  which  he 
held,  at  a  point  about  halfway  between  the 
first  and  second  poles  south  of  Sixty-sixth 
place,  looped  over  the  wire  of  the  defendant, 
which  was  strung  to  the  upper  arms  of  the 
poles  and  which  had  sagged  at  that  point. 
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The  wire  of  the  defendant  at  the  point  where 
it  was  crossed  by  the  wire  which  was  held 
by  Hausler  was  not  properly  insulated,  the 
result  of  which  was,  as  the  wires  crossed  at 
that  point,  the  current  of  electricity  with 
which  the  defendant's  wire  was  heavily 
charged  passed  over  the  wire  held  by  Haus- 
ler and  instantly  killed  him  and  the  work- 
man at  the  wagon  who  was  reeling  off  the 
wire  as  Hausler  carried  it  south  along  the  al- 
ley. There  was  a  city  ordinance  in  force  by  vir- 
tue of  which  the  defendant  was  authorized  to 
erect  its  poles  and  string  its  wires  in  the 
alley,  which  provided  that  the  defendant 
should  keep  properly  insulated  all  wires 
owned  and  operated  by  it,  and  that  all  over- 
head wires  used  by  the  defendant  should  be 
protected  by  guard  wires  or  other  suitable  me- 
chanical devices.  The  wire  of  the  defendant 
at  the  point  where  the  injury  took  place  was 
not  protected  by  guard  wires  or  other  suit- 
able mechanical  devices.  The  evidence  tend- 
ed to  show  that  a  wire  similar  to  that  in  use 
by  the  defendant  at  the  place  where  Hausler 
was  killed,  when  properly  insulated,  was  free 
from  danger  from  the  contact  therewith  of 
other  wires,  but  that  if  it  Avas  not  properly 
Insulated  there  was  great  danger  of  injury 
to  a  person  holding  a  wire  which  came  in 
contact  with  a  wire  charged  with  electricity, 
as  was  the  wire  of  the  defendant  at  the  time 
Hausler  was  killed.  The  part  of  the  wire 
of  the  defendant  which  was  not  properly  in- 
sulated was  at  a  joint  in  the  wire,  and  the 
wire  at  that  point  was  of  the  same  size  and 
color  as  other  portions  of  the  wire  and  .was 
some  thirty  feet  from  the  ground  above 
Hausler  when  he  passed  beneath  the  joint, 
and  the  defective  insulation  thereof  could 
:jtot  readily  be  observed  by  a  person  passing 
beneath  the  wire.  A  finding  of  negligence 
ras  affirmed. 

In  Von  Trebra  v.  Laclede  Gaslight  Co.  209 
Mo.  648,  108  S.  W.  659,  the  plaintiff  intro- 
duced evidence  tending  to  prove  that,  at  the 
time  of  the  accident,  she  was  the  wife  of 
the  deceased,  and  that  he  was  a  lineman  and 
in  the  employ  of  the  Union  Electric  Light 
and  Power  Company,  and  was  engaged  in 
the  line  of  his  duty.  It  appeared  that  a  pole 
had  been  erected  by  the  Kinloch  Telephone 
Company  at  the  corner  of  two  streets  to  sup- 
nort  its  wires  used  in  the  distribution  of 
electric  currents  furnished  to  its  customers. 
The  defendant  also  used  that  pole  for  similar 
purposes.  Four  of  its  wires  running  north 
and  south  were  attached  to  a  cross-arm,  ten 
feet  long,  fastened  to  that  pole,  two  of  which 
carried  currents  of  electricity  from  the  gen- 
erating plant  of  the  defendant,  and  the  other 
two  carried  the  return  currents.  It  also  ap- 
peared that  these  currents  of  electricity  were 
very  strong,  of  high  voltage  and  deadly, 
when   man   or   beast  came  in  contact  with 


them.  These  wires  were  strung  to  the  two 
ends  of  the  cross-arm.  Above  this  arm  of 
the  defendant  a  new  red  arm  had  been  fast- 
ened,  which  belonged  to  the  Union  Electric 
Light  and  Power  Company,  the  company  in 
whose  employ  was  the  deceased.  This  arm 
was  about  eighteen  inches  above  the  Laclede 
arm,  and  carried  the  wires  of  the  Union 
Company,  and  attached  in  the  same  manner 
as  were  those  of  the  Laclede  wires.  There 
were  also  attached  to  the  same  pole,  but  on 
separate  and  higher  arms,  wires  of  the  Kin- 
loch Telephone  Company.  These  arms  were 
five  or  six  in  number.  All  arms  of  all  the 
companies  were  attached  to  the  north  side 
of  the  pole,  which  was  called  the  front  side. 
On  the  other  side,  called  the  back,  connec- 
tions w^ere  run  by  the  defendant  company  to 
adjoining  property  for  the  purpose  of  fur- 
nishing electricity  for  light,  heat  and  power. 
These  connections  were  made  in  the  follow- 
ing-manner: the  wire  carrying  the  current 
from  the  generating  plant  was  cut,  a  new 
wire  was  attached,  led  across  the  back,  that 
is,  the  south  side,  of  the  pole,  and  connected 
with  the  lamp  and  machinery  to  be  fur- 
nished; and  these  lamps  and  machinery  were 
then  connected  with  the  return  wire,  led 
across  the  same  side  of  the  pole  and  con- 
nected with  the  wire  carrying  the  current 
of  electricity  back  to  the  generating  plant. 
At  the  time  of  the  injury,  the  wires  of  the 
defendant  company  carried  about  2,000 
volts,  and  those  of  the  Union  Company 
carried  about  600  volts  of  current.  Von 
Trebra  knew  those  facts.  Either  current 
was  sufficient  to  knock  a  man  from  the  pole,, 
if  a  good  contact  wae  had,  and  both  would 
kill  under  favorable  circumstances.  Tlie  de- 
fendant's wires  were  on  the  lowest  cross-arm, 
and  they  were  strung  near  the  ends  thereof 
for  the  purpose  of  leaving  a  space  between 
them  large  enough  to  permit  a  person  to  pass 
engaged  in  the  performance  of  his  duties. 
In  mounting  a  pole  the  linemen  could  ascend 
or  descend  on  either  side  of  the  pole,  but 
usually  they  did  so  on  the  opposite  side  to 
the  lean.  The  pole  in  question  leaned  slight- 
ly to  the  north.  The  lineman  at  the  time  of 
his  injury  had  been  repairing  some  of  the 
wires  of  the  Union  Company,  and  he  had, 
in  order  to  reach  those  wires,  to  pass  the 
wires  of  the  defendant  company  on  his  way 
up  the  pole.  He  was  familiar  witli  their 
location,  the  current  they  carried,  and  the 
danger  incident  to  coming  in  contact  with 
them.  The  day  of  the  accident  was  extreme- 
ly hot,  and  tlie  lineman  began  work  at  eight 
o'clock  in  the  morning,  and  was  busily  en- 
gaged up  to  3:30,  the  time  the  accident  oc- 
curred. The  job  was  an  emergency  job,  and 
all  linemen  were  pushed.  He  mounted  the 
pole  in  safety,  and  stood  on  the  arm  of  the 
defendant,  above  its  wires,  in  order  to  con* 
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neet  the  wires  of  the  Union  Company  on  a 
superior  arm.  To  do  this  he  was  required 
iA  lean  out  from  the  pole  about  three  feet, 
and  reach  the  wires  stretched  at  the  end  of 
the  arm,  of  which  there  were  three.  He  was 
engaged  just  prior  to  the  accident  in  taking 
off  the  insulation  from  these  three  wires,  cut- 
ting them,  twisting  the  ends  together,  solder- 
ing them,  and  then  taping  them  up.  The 
testimony  of  Walker,  an  eye-witness,  was  to 
the  effect  that  he  saw  Von  Trebra  complete 
his  work,  gather  up  his  tools,  start  down 
the  pole,  make  "two  or  three  steps  down  the 
pole  from  the  arm  he  was  working  on,"  and 
reach  a  point  directly  over  the  defendant's 
wires.  "He  never  hit  no  wires  when  he  fell 
off  the  pole,  only  the  wires  of  the  first  arm," 
the  defendant's  wires,  the  wires  on  ''the  first 
one  from  the  ground,"  when  he,  the  witness, 
saw  a  flash  and  Von  Trebra  fell  to  the  ground. 
Both  eye-witnesses.  Walker  and  Miller,  were 
positive  he  was  coming  down  the  pole.  The 
defendant's  wires  were  the  only  wires  below 
the  point  at  which  Von  Trebra  had  been 
working.  One  of  the  witnesses  who  testified 
that  the  bums  on  Von  Trebra's  body  were 
about  eight  or  nine  inches  apart,  testified 
also  that  the  wires  of  defendant,  which  pre- 
sumably caused  the  injury,  were  about  ten 
inches  apart.  The  wires  were  in  fact  eleven 
and  one-half  inches  apart.  By  the  injuries 
thus  received  Von  Trebra  was  rendered  im- 
conscious  and  died  a  few  hours  thereafter, 
without  regaining  consciousness.  The  court 
sustained  a  finding  of  negligence. 

In  Trout  v.  Laclede  Gas  Light  Co.  160  Mo. 
App.  604,  140  S.  W.  1198,  adopting  opirUan 
151  Mo.  App.  207,  132  S.  W.  58,  the  facts 
were  as  follows:  The  plaintiff's  husband  was 
an  employee  of  the  Bell  Telephone  Company 
and  was  an  experienced  lineman  of  many 
years'  service.  The  defendant,  Laclede  Gas 
Light  Company,  had  its  poles  in  various  parte 
of  the  city  on  which  wires  were  strung  car- 
rying electricity  for  lighting  purposes.  Be- 
sides its  own  wires,  the  poles  of  the  defend- 
ant also  carried  the  wires  of  two  other  com- 
panies, the  Bell  Telephone  Company  and  the 
Union  Electric  Light  and  Power  Company. 
Hie  telephone  company  had  leased  from  the 
defendant  the  croes-arms  on  which  its  wires 
were  stnug,  paying  the  defendant  an  annual 
rental  for  their  use.  For  purposes  of  its 
own,  the  telephone  company  desired  a  new 
and  higher  pole  for  its  wires  on  the  corner 
of  two  avenues.  It  accordingly  obtained  per- 
mission from  the  defendant  to  erect  a  new 
pole  at  that  place,  the  telephone  company 
agreeing  to  erect  the  new  pole  and  to  trans- 
fer all  the  wires  from  the  old  to  the  new 
pole  at  its  own  expense,  the  new  pole,  how- 
ever, to  belong  to  the  defendant.  After  the 
telephone  company  had  erected  the  new  pole, 
it  sent  its  employees,  of  whom  the  plaintiff's 


husband  was  one,  without  notice  to  the  de- 
fendant, to  take  the  wires  down  from  the 
old  pole  and  string  them  on  the  arms  of  the 
new  pole,  and  it  was  while  working  on  the 
old  pole  loosening  the  wires  preparatory  to 
their  transfer  to  the  new  pole  that  the  plain- 
tiff's husband  received  the  shock  which 
caused  his  death.  Tlie  wires  of  the  telephone 
company  had  a  500-volt  circuit.  The  de- 
fendant's wires  carried  2,300  volts  and  those 
of  the  Union  Electric  Light  and  Power  Com- 
pany carried  4,500,  the  wires  of  both  of  these 
latter  companies  being  high  tension  wires. 
The  telephone  company  had  some  ten  or 
twenty  wires  on  this  pole,  the  Union  Com- 
pany two  wires,  and  the  defendant  four 
wires.  The  evidence  showed  that  sixty  per 
cent  of  the  Bell  Telephone  Company's  wires 
in  the  city  of  St.  Louis  were  hung  on  poles 
with  wires  of  high  tension,  and  that  in  the 
ordinary  and  usual  discharge  of  the  duties 
of  a  lineman  working  for  the  Bell  Telephone 
Company,  approximately  sixty  per  cent  of 
the  time  ho  worked  was  spent  on  poles  on 
which  there  w*re  wires  of  high  tension. 
The  evidence  further  showed  that  a  voltage 
of  2,300  was  dangerous  to  life  and  that  wires 
cariying  such  a  voltage  were  always  treated 
as  live  wires.  The  crew  of  men  with  which  the 
plaintiff's  husband  was  working  at  the  time  of 
his  death,  as  stated,  was  employed  by  the  Bell 
Telephone  Company  to  transfer  the  wires 
from  the  old  pole  to  the  new  pole.  A  wagon 
accompanied  the  men,  containing,  among 
other  things,  rubber  gloves  and  rubber  boots 
for  the  use  of  the  men  when  in  the  course 
of  their  work  they  were  liable  to  come  in 
contact  with  or  handle  live  high  tension  wires. 
The  rules  of  the  telephone  company  required 
that  its  employees  wear  these  gloves  and  boots 
when  engaged  in  work  on  poles  carrying  high 
tension  wires,  and  when  the  occasion  required 
their  use.  Such  an  order  had  been  given  to  the 
plain tifif's  husband  when  he  was  holding  the 
position  of  foreman.  The  rubber  gloves  and 
boots  which  were  furnished  had  been  tested 
as  to  their  nonconductivity  and  would  with- 
stand a  voltage  of  6,600.  Immediately  after 
his  death,  one  of  the  defendant's  wires  was 
found  with  a  bare  spot  where  the  insulation 
had  been  abraded,  and  the  wire  was  exposed. 
The  plaintiff's  husband  was  working  on  the 
pole  on  which  this  wire  was  strung  and  had 
been  working  on  it  all  day.  He  wore  neither 
rubber  gloves  nor  rubber  boots,  but  did  wear, 
according  to  some  of  the  witnesses,  leather 
gloves,  and  he  was  wearing  them  a  short 
time  before  the  accident.  Just  before  his 
death,  while  working  on  this  pole,  his  shoul- 
ders were  on  a  line  about  even  with  the  sec- 
ond cross-arm.  .  He  put  his  safety  belt 
around  the  pole,  and  with  his  spurs  dug 
into  the  pole  so  as  to  offer  support  to  his 
feet,  leaned  back,  and  was  thus  enabled  to 
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use  his  arms  and  carry  on  his  work.  At 
this  time,  he  was  on  the  pole  for  the  pur- 
pose of  loosening  and  preparing  to  transfer 
the  wires,  and  prior  to  the  shock  which  he 
received,  he  had  been  engaged  in  tracing 
bridle  wires  belonging  to  the  telephone  com- 
pany. No  witness  could  tell  exactly  what 
he  was  doing  afr  the  moment  the  shock  was 
received.  He  was  facing  east  reaching  out 
towards  the  south  with  his  right  hand,  and 
at  the  time,  the  telephone  company's  wires 
would  strike  him  at  about  his  chest.  About 
eighteen  inches  or  two  feet  below  was  the 
wire  of  the  defendant,  being,  therefore,  some- 
where opposite  his  hips.  It  appeared  also 
that  the  insulation  on  that  wire  had  been 
abraded  or  worn  in  some  way  for  some  space 
and  was  thinner  than  insulation  usually  is; 
that  there  was  a  space  of  some  fourteen  or 
fifteen  inches  with  several  places  where  the 
insulation  was  nearly  off,  and  on  one  place 
the  insulation  was  entirely  off  for  a  quarter 
of  an  inch.  A  verdict  for  the  plaintiff  was 
sustained. 

In  Wagner  v.  Brooklyn  Heights  R.  Co.  6» 
App.  Div.  349,  74  N.  *Y.  S.  809,  judgment 
affirmed  174  N.  Y.  520,  66  N.  E.  1117,  it 
appeared  that  the  plaintiff,  a  lineman  of  the 
city  police  department,  was  called  on  to  re- 
pair a  broken  police  telegraph  wire.  This 
wire  was  carried  on  the  elevated  railroad 
structure  of  the  defendant,  which  charged 
rent  to  the  city  for  swch  privilege.  While 
at  his  work  underneath  the  structure,  the 
plaintiff  was  injured  by  a  shock  of  electrici- 
ty, which,  he  contended,  had  escaped  from  a 
trolley  feed  wire  carried  on  that  structure 
by  the  defendant.  The  negligence  imputed 
was  that  the  defendant  had  suffered  the  wire 
to  become  uninsulated,  defective  and  danger- 
ous, so  that  the  electric  current  escaped 
therefrom.  The  court  held  that  the  evidence 
supported  a  finding  for  the  plaintiff. 

In  Hockenberry  v.  New  Castle  Electric  Co. 
261  Pa.  St.  304,  96  Atl.  1046,  it  appeared 
that  the  plaintifTs  husband  was  a  lineman 
in  the  employ  of  a  telephone  company.  This 
company  maintained  its  wires  on  a  series  of 
poles  in  a  city,  one  of  which  had  for  a  num- 
ber of  years  been  subjected  to  a  certain  ex- 
tent to  a  joint  use  with  an  electric  company, 
which  latter  company  also  maintained  a 
system  of  poles  of  its  own.  The  joint  use 
of  this  particular  pole  gave  rise  to  the  con- 
ditions under  which  the  accident  there  com- 
plained of  happened.  Immediately  alongside 
this  pole  the  electric  company  maintained 
a  pole  of  its  own,  at  a  distance  of  not  more 
than  a  foot  at  the  base  from  the  pole  of  the 
telephone  company.  At  an  elevation  of  about 
thirty-two  feet  from  the  ground  two  high 
voltage  electric  wires  of  the  electric  company 
were  attached  to  the  cross-arm  on  the  pole 
of  the  telephone  company,  one  to  the  croaa- 


arm  on  the  south  side  of  the  pole,  the  other 
to  the  same  cross-arm  on  the  north  side, 
each  about  fifteen  inches  from  the  pole.  The 
can  and  distributing  bracket  for  telephone 
uses  were  on  the  pole  some  thirty  inches 
above  the  electric  wires.  The  plaintiff's  hus- 
band, pursuant  to  directions  from  his  em- 
ployer, ascended  this  pole  for  the  purpose  of 
re-establishing  a  telephone  connection  with 
a  certain  dwelling  along  the  line.  The  con- 
nection could  only  be  made  at  the  can  and 
distributing  bracket.  While  so  engaged  he 
was  seen  to  fall  through  the  branches  of  the 
trees  which  stood  adjoining,  and  when  he 
reached  the  ground  he  was  found  to  be  life- 
less. In  the  statement  of  the  cause  of  ac- 
tion it  was  charged  that  while  engaged  at 
his  proper  work  and  in  a  proper  way  upon 
this  pole,  without  negligence  on  his  part, 
he  came  in  contact  with  a  w^ire  or  wires  of 
the  electric  company  which  were  heavily 
charged  with  electricity  and  defectively  insu- 
lated, and  because  of  this  latter  circumstance 
the  electric  current  passed  through  his  body 
resulting  in  his  death.  The  court  sustained 
a  verdict  for  the  plaintiff. 

In  Wright  v.  Port  Hope  Electric  Co.  13 
Ont.  W.  Rep.  210,  it  appeared  that  the 
defendant  electric  company  maintained  its 
wires  and  a  transformer  hanger,  the  wires 
carrying  a  high  voltage,  on  a  pole  of  the 
defendant  railroad  company.  The  plaijitiff's 
intestate,  a  telegraph  lineman  in  the  employ 
of  the  railroad  company,  was  killed  by  com- 
ing in  contact  with  one  of  the  wires  of  the 
hanger  while  ascending  the  pole.  The  facts, 
as  found  by  the  jury,  being  that  the  spacing 
between  the  wires  was  insufficient  to  enable 
a  man  to  pass  through  'them  in  safety  in 
case  of  the  insulation  being  defective,  and 
of  their  carrying  such  a  high  voltage  as  the 
wire  in  question  carried;  that  the  insula- 
tion was  in  fact  defective;  that  the  intestate 
was  lawfully  on  the  pole;  and  that  his 
death  was  owing  to  these  causes,  it  was  held 
that  the  defendants  were  rightly  adjudged 
liable  to  the  plaintiff. 

In  Economy  Light,  etc.  Co.  v.  Sheridan, 
200  111.  439,  65  N.  E.  1070,  the  action  was 
to  recover  damages  for  the  death  of  a  tele- 
phone lineman.  It  appeared  that  the  de- 
fendant electric  light  company  had  strung 
certain  of  its  wires  on  the  cross-arms  of  the 
poles  of  the  telephone  company,  with  the 
latter's  consent.  The  plaintiff's  intestate 
ascended  one  of  the  poles  for  the  purpose  of 
adjusting  a  suspension  wire  thereon  above 
the  cross-arm  of  the  electric  light  company. 
The  theory  of  the  plaintiff  administrator  was 
that  his  intestate,  while  holding  the  sus- 
pension wire,  which  came  down  to  the 
ground,  came  in  contact  with  the  electric 
light  wire  of  the  appellant  company;  that 
the  electric  light  wire  was  charged  with  an 
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deetric  current  of  from  1000  to  1100  volts 
power,  and  was  imperfectly  insulated  or 
wholly  uninsulated  at  the  point  of  contact, 
tnd  that  his  intestate  received  a  current  of 
electricity  which  caused  him  to  fall  from  the 
pole  to  the  ground,  and  that  lie  was  thereby 
instantly  kill^.  It  was  proven  that  the 
shoes  of  the  intestate  were  wet;  that  he 
was  standing  on  the  cross-arm  on  which  the 
electric  light  wire  was  strung,  and  that  he 
held  .in  his  hand  the  suspension  wire  of  the 
telephone  company,  which  hung  down  to  the 
ground;  that  tb^  electric  light  wire  passed 
around  a  pin  in  the  cross-arm  six  or  eight 
inches  from  the  pole,  and  that  the  intestate's 
foot  was  resting  on  the  cross-arm  between 
the  pin  and  the  pole;  and  that  there  was  no 
insulator  on  the  pin.  There  was  testimony 
that  the  electric  light  wire  was  an  old  wire 
which  had  been  taken  down  and  put  up  at 
various  times,  and  was  "ragged  in  various 
places  along  it;  in  some  places  there  was 
insulation  on  the  wire  and  in  other  places 
there  was  not;"  that  the  wire  was  bare  of 
insulation  on  each  side  of  the  cross-arm, 
and  that  it  was  charged  with  an  electric 
current  of  about  1100  volts  pressure;  that 
while  in  this  position  the  intestate  was  heard 
to  scream  as  if  in  great  pain;  that  "his 
eyes  were  turned  up  in  his  head;"  that  his 
features  were  convulsed  and  contorted  as  if 
in  pain  and  great  suffering,  and  that  he  fell 
from  the  Jfole  to  the  ground.  There  was  no 
direct  proof  that  the  intestate  came  in  con- 
tact with  the  electric  light  wire  or  that  he 
received  an  electrical  shock  which  threw  him 
from  the  pole  to  the  ground,  but  from  the 
facts  and  circumstances  proven  it  might 
fairly  and  reasonably  be  inferred  that  such 
was  the  cause  of  his  death.  It  was  held  that 
the  questions  whether  the  wire  was  uninsu- 
latedy  and  whether  the  plaintiff's  intestate 
came  in  contact  with  it  were  for  the  jury, 
and  that  the  facts  were  susceptible  of  being 
proved  by  circumstantial  as  well  as  by  direct 
testimony. 

In  Dawson  v.  Smith,  18  Ga.  App.  603,  90 
S.  £.  76,  the  petition  alleged  that  the  plain- 
tiff was  a  lineman  for  a  telephone  company. 
He  was  an  electrician  by  trade,  or  proposed 
to  become  an  electrician.  Also  it  was  al- 
leged that  he  had  no  expert  knowledge  of 
electricity.  He  was  nineteen  years  old,  was 
earning  two  dollars  per  day,  and  was  injured 
by  contact  with  a  wire  conveying  electricity 
from  the  plant  owned  and  operated  by  the 
city  of  Dawson,  which  wire  was  strung  on 
the  pole  of  the  telephone  company,  and  was 
wholly  without  insulation,  "the  insulation  on 
same  having  been  entirely  worn  off."  By 
an  amendment  he  struck  out  the  words  with- 
in the  quotation  marks  above,  and  alleged 
that  the  insulating  raaterial  had  become  so 
«om   that  it  vas  not  sufficient  to  protect 


him.  He  alleged  that  he  wi^s  at  work  upon 
the  telephone  wires,  which  were  strung  at 
the  top  of  a  fifty-foot  pole.  Twelve  feet  be- 
low the  telephone  wires  were  certain  twenty- 
four  inch  cross-arms,  on  which  were  strung 
four  of  the  defendant's  electric  wires,  desig- 
nated as  feed,  primary,  secondary,  the  fourth 
wire  being  designated  as  an  arc-circuit  wire, 
and  being  attached  to  the  post  by  a  bracket. 
It  was  alleged  that  one  of  these  wires  carried 
2300  volts  of  electricity ;  that  it  was  necessary 
for  him,  in  order  to  reach  the  telephone  wires 
above,  to  pass  through  and  over  the  wires 
above  mentioned,  and  that  in  the  performance 
of  his  duty,  on  the  day  of  his  injury,  he 
went  through  said  wires  or  ascended  and 
descended  said  poles  in  safety  twice,  but 
that  the  thiri  time  he  was  caught  in 
attempting  to  come  down  between  the  wires 
of  the  defendant  company  and  severely  burned 
and  otherwise  injured.  It  was  alleged  that 
on  the  day  he  was  injured  it  was 
warm,  and  he  so  exerted  himself,  in  climb- 
ing said  pole  and  performing  said  duties 
on  said  telephone  wires,  that  he  perspired 
freely,  and  his  clothes  when  he  started  to 
descend  were  wet  with  perspiration;  that 
he  had  never  been  cautioned  or  warned 
as  to  this,  and  did  not  know  that  he  was 
much  more  liable  to  be  injured  in  this 
condition  than  otherwise;  that  he  was  in- 
experienced and  unacquainted  with  the  dan- 
ger incident  to  electricity,  and  of  coming  in 
contact  with  wires  of  an  electric  plant  of  the 
amount  of  electricity  carried  by  the  said 
primary  and  secondary  wires  at  said  point, 
and  with  the  danger  incident  to  allowing 
his  body  to  come  in  close  proximity  thereto 
when  his  clothes  were  wet  with  perspiration, 
and  he  could  not  by  the  exercise  of  ordinary 
care  on  his  part  have  known  that  it  was 
dangerous  for  him  to  touch  said  wires  or 
allow  his  body  to  approach  close  to  them; 
that  the  lack  of  insulation  was  not  apparent 
to  him,  nor  discoverable  by  the  use  of  ordi- 
nary care,  there  being  still  enough  insulating 
material  on  the  wires  to  cover  them,  and  that 
the  defendant  was  negligent  in  allowing  its 
wires  to  become  and  remain  uninsulated,  and 
in  not  giving  notice  of  the  dangerous  condi- 
tion of  the  wires,  etc.  It  was  held  that  the 
court  had  properly  refused  to  dismiss  the 
petition  as  amended  on  demurrer  thereto. 

See  also  with  respect  to  the  subject  of  this 
subdivision,  the  cases  set  out  infra,  in  the 
subdivisions  Lineman  as  Trespasser  or  Li- 
censee, and  Contributory  Negligence. 

Lineman  as  Trbspasser  ob  Licexseic 

It  has  been  held  that  an  electric  company 
using  a  pole  in  connection  with  other  elec- 
tric companies  is  not  liable  for  the  injuries 
received  by  an  employee  of  another  company 
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as  the  result  of  coming  in  contact  with  its 
wires,  where  under  the  circumstances  the  in- 
jured employee  is  a  trespasser  on  the  pole, 
or  at  most  a  bare  licensee.  Hector  v.  Boston 
Electric.  Light  Co.  161  Mass.  568,  37  N.  E. 
773,  25  L.R.A.  554,  174  Mass.  212,  54  N.  E. 
539,  75  Am.  St.  Rep.  300;  Heskell  v.  Au- 
burn Light,  etc.  Co.  209  N.  Y.  86,  102  N.  E. 
640,  L.R.A.1916B  1127,  reventing  judgment 
152  App.  Div.  002,  136  N.  Y.  S.  1137;  Man.- 
gan  y.  Hudson  River  Telephone  Co.  50  Misc. 
388,  100  N.  Y.  S.  539;  Wagner  v.  Brooklyn 
Heights  R.  Co.  69  App.  Div.  349,  74  N.  Y. 
S.  809,  judgment  affirmed  174  N.  Y.  520, 
66  N.  E.  1117.  See  also  Barker  v.  Boston 
Electric  Light  Co.  178  Mass.  503,  60  N.  E. 
2. 
"In  Hector  v.  Boston  Electric  Light  Co.  161 
Mass.  668,  37  N.  E.  773,  25  L.R.A.  654,  it 
appeared  that  the  defendant  electric  com- 
pany  maintained  a  structure  known  as  a 
standard,  on  the  roof  of  a  building  not  owned 
by  it,  for  the  support  of  its  wires,  and  that 
a  telephone  company  was  granted  tlie  right 
to  use  this  standard  for  the  support  of  its 
wires.  A  lineman  of  the  telephone  company, 
while  on  the  roof  of  an  adjoining  building 
on  his  way  to  the  standard,  was  injured  by 
coming  in  contact  with  an  im insulated  wire 
of  the  electric  company.  The  court  held  that 
the  electric  company  was  not  liable  for  the 
injury,  because  the  proper  way  to  reach  the 
standard  was  through  the  building  support- 
ing the  standard  and  not  over  the  roof  of 
the  adjoining  building;  and  that  the  plain- 
tiff, being  therefore  a  trespasser  and  at  a 
place  where  the  electric  company  had  no 
reason  to  expect  that  the  telephone  com- 
pany's men  would  go'  in  the  j>erforniance  of 
their  duties,  and  where  the  defendant  had 
neither  invited  nor  licensed  them  to  go,  it 
owed  him  no  dutv  to  maintain  an  effectual 
insulation  of  its  wires  at  that  place.  And 
in  a  later  report  of  the  same  case.  Hector 
V.  Boston  Electric  Light  Co.  174  Mass.  212, 
64  N.  E.  539,  75  Am.  St.  Rep.  300.  the  court 
said:  **There  was  nothing  tending  to  show 
that  the  defendant  invited  or  licensed  the 
plaintiff  to  go  everywhere  over  the  roofs  in 
the  city  where  there  were  wires,  or  that  it 
had  anv  authoritv  to  do  so.  It  was  not 
enough  to  show  that  the  defendant  had  rea- 
sonable cause  to  expect  that  the  plaintiff 
in  the  discharge  of  his  duties  woul4  go 
rightly  or  wrongly  upon  roofs  covered  by  its 
wires.  The  plaintiff  was  bound  to  go  fur- 
ther, and  show  that  the  defendant  had  in- 
vited or  licen.sed  him  to  go  where  he  was 
when  he  was  injured.  It  was  held  in  the 
former  opinion  that  it  was  not  the  duty  of 
the  defendant  to  have  its  wires  properly  in- 
sulated over  their  whole  circuit,  or  to  have 
them  placed  so  far  above  the  roofs  of  build- 
ings  which    they   covered   that   the   plaintiff 


and  other  linemen  would  not  come  in  contact 
with  them.  It  limited  the  duty  and  liabtli* 
ty  of  the  defendant  to  cases  in  which  it  had 
permitted  or  licensed  the  telephone  company 
to  use  its  fixtures,  and  to  places  where  it 
had  reasonable  cause  to  expect  that  the  serv- 
ants of  the  telephone  company  would  go  in 
the  discharge  of  their  duties  in  connection 
with  wires  attached  to  the  defendant's  fix- 
tures and  to  which  it  had  invited  or  licensed 
them  to  go.  And  as  applied  to  the  evidence 
now  before  us  we  see  no  reason  to  modify 
or  change  the  views  then  expressed,  and  no 
ground  on  which  the  defendant  can  be  held 
liable." 

In  Heskell  v.  Auburn  Light,  etc.  Co.  209 
N.  Y.  86,  102  y.  E.  540,  L.R.A.1915B  1127, 
reversing  fitdgment  152  App.  Div.  902,  136 
N.  Y.  S.  1137,  it  appeared  that,  under  the 
evidence,  and  the  charge  to  them,  the  jury 
might  have  found  the  following  as  the  facts 
most  favorable  to  the  plaintiff:  The  pole 
stood  in  a  city  street  and  belonged  to  and 
was  used  by  the  defendant  to  support  its 
wires  in  its  business  of  furnishing  electrici- 
ty for  light,  heat  and  power.  The  wires 
were  on  cross-arms  affixed  to  it,  and  carried 
powerful  and  dangerous  currents  of  electrici- 
ty. The  intestate  was  not  an  employee  of 
or  connected  with  the  defendant.  He  was 
an  employee  of  a  telephone  company,  two 
of  whose  wires  were  fixed  to  the  ^ole  at  its 
very  top  and,  tlierefore,  above  the  cross-arms 
which  supported  the  defendant's  wires.  On 
the  date  of  the  accident,  the  intestate  was 
directed  by  the  telephone  company  to  as- 
certain and  report  to  it  what  was  to  be  done 
to  remedy  a  reported  defective  condition  of 
the  telephone  wires  and  he  came  in  contact 
with  the  wire  while  he  was  executing  the 
direction.  The  telephone  wires  were  extended 
to  the  defendant's  poles  from  a  pole  of  the 
telephone  company  which  was  located  across 
the  street  from  it  and  was  a  part  of  the 
telephone  system.  They  passed  from  the  de- 
fendant's pole  downward  at  an  angle  with 
it  into  a  building.  They  were  fixed  to  the 
pole  of  the  defendant  without  any  express 
arrangement  or  agreement  between  the  com- 
panies or  specific  consent  on  the  part  of  the 
defendant.  The  defendant  through  a  long 
time'  prior  to  the  accident  know  of  and  par*- 
sively  acquiesced  in  this  location  of  the  tele- 
phone wires.  The  intestate  received  the 
shock  from  which  his  death  resulted  through 
contact  with  a  defectively  insulated  part  oi 
the  dangerous  position  of  one  of  the  defend- 
ant's wires.  The  trial  justice  denied  the  mo- 
tions of  the  defendant  that  the  plaintiff  be 
nonsuited,  and  that  a  verdict  in  its  favor 
be  directtni,  and  submitted  the  case  to  the 
jury  on  the  theory  that  if  they  found  that 
the  defendant  knew  that  the  wires  of  the 
telephone  company  were  on  its  pole  and  ac- 
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quieseed  in  their  reniainiTig  there  until  fur- 
ther notice,  and  that  the  linemen  of  the  tele- 
phone company  would  have  to  go  up  the  pole 
from  time  to  time,  the  duty  of  the  defend- 
ant toward  those  linemen,  as  toward  its  own 
employees,   was  to   render  the   situation   on 
the  pole  as  free  from  danger  as  it  could  he 
made  by  the  exercise  of  reasonable  prudence 
in  adopting  those  safeguards  which  experi- 
ence  had    shown    would   lessen   the   dangers 
that  otherwise  would  be  present,  and  that  if 
the  defendant  neglected  to  fulfill  that  duty 
and  the  intestate  was  not  guilty  of  contrib- 
utory negligence,  the  plaintiff  was  entitled 
to  their  verdict.     In  holding  that  the  facts 
which  the  jury  found,  as  the  evidence  and 
the  charge  permitted  them,  did  not  justify 
the  submission  to  them,  or  support  the  ver- 
dict, the  court  said:     "The  pole  was  the  pri- 
vate property   of  the  defendant,  which,   al- 
though   it   was    within    the   street,   had   the 
right,  inherent  in   ownership,  to  exclusively 
possess,   use  and  control   it.     The  telephone 
company  was  not  by  virtue  of  any  arrange- 
ment or  agreement  with  the  defendant  the 
transferee  or  possessor  of  any  fraction  of  that 
right.     It 'in  the  original   fastening  of  the 
wires  to  the  pole  was,  as  to  the  defendant, 
a  trespasser,  and  the  termination  of  that  re- 
lation, and  the  rise  of  another  could  be  found 
only  through  implication  in  the  silent  assent 
of  the    defendant   to   its   action.      It   ceased 
being  a  trespasser  because,  under  the  verdict 
of  the  jury,   the  attitude  of   the  defendant 
toward  it  in  regard  to  the  use  of  the  pole 
was  not  hostile  or  prohibitive  and  was  tacit- 
ly and  impliedly  permissive  and  acquiescent. 
It  did  not  acquire  any  legal  right  to  go  upon 
or  use  the  pole.     The  sufferance  and  acqui- 
escence of  the  defendant  implied  its  permis- 
sion and  permission  involves  a   license,  but 
it  created  no  right  and  the  defendant  could 
at  any  moment  have  forbidden  the  telephone 
company   the   further  use   for   any   purpose. 
Under  the  facts  as  found,  the  relation  of  the 
telephone  company  to  the  defendant  was  that 
of  a  licensee  as  to  the  purposes  for  which  it 
used  the  pole.     .     .     .     Between  the  defend- 
ant and  the  telephone  company,  there  was  no 
mutuality.     It  was  a  matter  of  complete  in- 
difference to  the  former   whether  the  wires 
of  the  latter  were  on  or  off  the  pole.     There 
was  between  them  no  privity  or  contractual 
relation.     The  pole  was  not  maintained  by 
the  defendant  for  the  use  of  the  telephone 
company  as  well  as   itself.     The  defendant 
did  not  receive  any  compensation,  accommo- 
dation, privilege  or  benefit  on  account  of  the 
use  of  the  pole  by  the  telephone   company. 
The    sole    relation    between    them    was    that 
created  by  the  gratuitous  permission  of  the 
defendant,   implied   through   its   passive   ac- 
quiescence,    that     the     telephone     company 
might,    until    otherwise    notified,    have    its 


wires  as  they  were  upon  the  pole  and  ex- 
clusively for  its  own  benefit  and  convenience. 
The  facts  as  foimd  by  the  jury  did  not  con- 
stitute an  invitation,  express  or  implied,  to 
the  telephone  company  to  go  upon  or  use  the 
pole  and  in  doing  so  it  and  its  employees 
were  mere  volunteers  or  naked  licensees  who 
used  the  pole  subject  to  all  the  concomitant 
conditions  and  perils  and  to  whom  the  sole 
duty  of  the  defendant  was  abstention  from 
inflicting  intentional  or  wanton  or  wilful  in- 
jury. .  .  .  Manifestly,  the  intestate  in 
going  upon  the  pole  in  the  discharge  of  his 
duty  as  the  employee  of  the  telephone  com- 
pany was  in  the  same  relation  to  the  defend- 
ant which  his  employer  held.  .  .  .  The 
cases  in  which  a  company  is  under  the  duty 
of  exercising  reasonable  care  and  prudence 
in  securing  the  safety  of  the  employee  of  an- 
other upon  its  pole  go  upon  a  principle  in- 
applicable to  and  inhibited  by  the  facts  of 
this  case.  .  .  .  The  evidence  does  not 
authorize  the  claim  and  it  is  not  made  that 
there  was  on  the  part  of  the  defendant  an 
act  of  afiirmative,  intentional  or  wilful  mis- 
feasance, fault  or  wrong.  There  was  rather 
a  negligent  failure  to  so  act  that  its  wires 
would  have  been  in  safe  condition  and  lo- 
cation— a  default  in  not  doing  something 
which  it  might  refrain  from  doing  lawfully 
and  without  responsibility  or  liability  to  the 
intestate.  The  pole  did  not  suggest  that  it 
was  property  which  anyone  had  a  right  to 
use  and  assume  to  be  in  safe  condition  as 
does  the  crossing  of  a  railroad,  private  in 
fact  but  public  in  use  and  enjoyment  .  .  . 
nor  did  the  telephone  company  or  the  intes- 
tate use  the  pole  through  any  inducement  or 
allurement  put  forth  by  the  defendant." 

In  Mangan  v.  Hudson  River  Telephone  Co. 
50  Misc.  388,  100  N.  Y.  S.  539,  it  appeared 
from  the  complaint  that  the  plaintiff's  intes- 
tate was  in  the  employ  of  the  defendant  tele- 
phone company,  and  on  a  pole  owned  by  an 
electric  railroad  company  not  a  party  to  the 
action.  Near  the  top  of  the  pole  was  a 
cross-arm  supporting  a  wire  belonging  to  the 
defendant  electric  light  company  (demurrant 
to  the  complaint),  having  inadequate  insula- 
tion or  insulation  which  was  out  of  repair, 
and  carrying  a  current  of  electricity  of  2,200 
volts.  On  this  pole,  some  distance  below  the 
cross-arm,  was  a  bracket  carrying  a  wire  of 
the  telephone  company.  The  work  which  the 
plaintiff's  intestate  was  set  to  do,  was  to 
transfer  the  telephone  wire  belonging  to  his 
employer  from  its  bracket  to  a  cross-arm 
placed  above  the  electric  light  company's 
wire.  For  some  reason  not  given,  he  sepa- 
rated the  electric  light  company's  wire  from 
its  cross-arm  by  untying  it  from  its  pin  and 
glass  insulator,  and  afterwards,  while  en- 
gaged in  re  tying  and  reattaching  the  electric 
light   company's   wire   to   its   pin   and  glass 
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insulator,  he  received  from  it  a  shock  of  elec- 
tricity which  burned  his  hand  and  caused 
his  death.  The  court  said:  ''At  this  point 
vre  must  note  certain  things  which  are  not 
alleged  and  which  may  not  be  inferred  from 
any  allegations  in  the  complaint,  viz.:  There 
is  no  allegation  that  demurrant  knew,  or  had 
reason  to  know,  that  the  intestate,  or  any 
other  person  not  in  its  employ,  would  have 
occasion  or  necessity  to  interfere  with  its 
wire,  or  that  the  intestate  so  interfered  with 
the  demurrant's  knowledge  or  consent.  There 
is  no  allegation  that  a  wire,  charged  as  this 
was  by  a  heavy  current  of  electricity,  could 
have  been  rendered  harmless  by  any  known 
insulation,  nor  is  there  an  allegation  that 
the  plaintiff's  intestate  did  not  know  of  the 
insufficiency  of  the  insulating  material  or 
that  its  defective  character  was  not  obvious. 
There  is  no  allegation  from  which  we  can 
infer  that  it  was  solely  by  reason  of  the  de- 
fective insulating  material  that  the  intestate 
was  killed.  The  wires  of  both  defendants 
were  upon  the  same  pole,  supported  by  dif- 
ferent cross-arms.  They  were  thus  brought 
into  close  proximity.  From  this  situation  it 
may  be  presumed  that  both  defendants  and 
their  respective  employees  had  the  right  to 
go  upon  the  pole  and  perform  such  work 
in  respect  to  their  respective  wires  as  might 
from  time  to  time  be  necessary.  But  this 
right  does  not  imply  a  license  or  permission 
from  one  defendant  to  the  other  to  remove  or 
in  any  manner  interfere  with  one  another's 
wires.  If,  however,  an  employee  of  one  de- 
fendant, while  engaged  in  his  duties,  came 
by  inadvertence  or  accident  into  contact  with 
the  wire  of  the  other  and  was  thereby  in- 
jured, he  may  not  as  a  matter  of  law  be  said 
to  be  negligent.  Whether  he  exercised  due 
care  or  not  would  be  a  question  of  fact  to 
be  determined  from  all  the  circumstances. 
.  .  .  As  to  demurrant,  the  plaintiff's  intes- 
tate was  upon  the  pole  and  engaged  in  work 
upon  the  demurrant's  wire  either  as  a  li- 
censee or  trespasser.  In  either  event  demur- 
rant owed  him  no  active  duty.  .  .  .  Each 
must  be  held  to  the  exercise  of  reasonable 
care.  Neither  could  rely  upon  the  discharge 
of  any  active  duty  by  the  other." 

In  Wagner  v.  Brooklyn  Heights  R.  Co.  69 
App.  Div.  349,  74  N.  Y.  S.  809,  judgment 
affirmed  174  N.  Y.  520,  66  N.  E.  1117,  it  ap- 
peared that  the  plaintiff,  a  lineman  of  the 
city  police  department,  was  called  on  to  re- 
pair a  broken  police  telegraph  wire.  This 
wire  was  carried  on  the  elevated  railroad 
structure  of  the  defendant,  which  charged 
rent  to  the  city  for  such  privilege.  While 
at  his  work  underneath  the  structure,  he  was 
injured  by  a  shock  of  electricity,  which,  he 
contended,  had  escaped  from  a  trolley  feed 
wire  carried  on  that  structure  by  the  defend- 
ant.    The  negligence  imputed  was  that  the 


defendant  had  suffered  the  wire  to  become 
uninsulated,  defective  and  dangerous,  so  that 
the  electric  current  escaped  therefrom.  The 
court  held  that  the  plaintiff  was  neither  * 
trespasser  nor  a  bare  licensee,  and  that  the  ob- 
ligation of  the  defendant  to  him  was  certain- 
ly that  of  ordinary  care. 

In  Barker  v.  Boston  Electric  Light  Co.  178 
Mass.  603,  60  N.  £.  2,  it  appeared  that,  so 
far  as  respected  the  electric  light  poles  in 
the  public  streets,  from  the  first  the  de* 
fendant  electric  light  company  and  its  prede- 
cessors  in  title  had  accepted  and  acted  on 
permits  to  erect  poles  granted  on  the  condi- 
tion that  the  city  departments  should  have 
the  exclusive  use  of  the  upper  cross-bar  and 
top  free  of  cost;  and  that  to  this  end  the 
poles  were  made  with  a  mortise  thereon  to 
receive  this  cross-bar  for  such  use;  that  the 
pole  on  which  the  accident  occurred  was  not 
in  the  public  street  but  on  the  private  prop- 
erty of  the  city,  and  that  the  permit  to  erect 
it  was  granted  not  by  the  board  of  aldermen 
of  the  city  acting  as  public  officers  under  the 
statutes,  but  by  the  water  board  acting  not 
as  public  officers  but  as  the  agents  of  the 
city,  and  was  revocable  at  any*  time.  It 
also  appeared  that  there  was  evidence  war- 
ranting the  inference  that  the  mortise  for  the 
upper  arm  was  on  the  pole  when  it  was  erect- 
ed; that  in  about  eighteen  months  the 
city  began  to  use  it  and  had  ever  since  con- 
tinued such  use;  that  the  wires  on  the  pole 
were  connected  with  the  general  systems  of 
the  defendant  and  of  the  fire  alarm  depart- 
ment; that  there  had  been  an  interchange- 
able use  by  each  party  of  the  poles  of  the 
other,  not  only  on  the  public  streets  but  else- 
where, and  especially  on  this  reservoir  lot 
owned  by  the  city;  that  no  money  ever  was 
paid  by  either  party  to  the  other  for  this  in- 
terchangeable use,  and  that  no  request  to 
use  a  pole  was  shown  ever  to  have  been  re- 
fused. The  court  held  that,  considering  these 
facts,  a  jury,  although  not  compelled,  never- 
theless would  have  been  warranted  in  finding 
that  there  was  a  general  understanding  and 
agreement  between  the  parties  that  each 
should  use  the  poles  of  the  other,  and  that 
while  no  money  was  paid  to  or  by  either 
to  the  other  for  such  use,  yet  the  considera- 
tion received  by  each  was  found  in  the  right 
to  a  similar  use  of  the  poles  of  the  other 
and  in  the  nature  of  the  right  granted  to 
erect  the  poles,  and  that  the  permits  from 
time  to  time  were  not  granted  as  inter- 
changes of  courtesies  but  in  pursuance  of 
such  an  agreement,  and  that  the  pole  in  ques- 
tion came  within  the  scope  of  this  agreement. 
The  court  held,  therefore,  that  the  question 
whether  an  employee  of  the  city  who  was  in- 
jured while  on  the  pole  in  the  discharge  of 
his  duties  by  reason  of  the  alle^^ed  defec- 
tive insulation  and  attachment  of  the  eleo- 
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trie  compaDy's  wire,  was  merely  a  lioenseA 
or  noty  should  have  been  submitted  to  the 
jury. 

Under  other  circumstanceB  it  has  been  held 

that  where   two  electric  companies  use  the 

same  pole  an  employee  of  one  of  them  using 

the  pole  in  connection  with  the  business  of 

his  employer  is  neither  a  trespasser  nor  a 

licensee  with  respect  to  the  other  company. 

Newark    Electric   Light,  etc.   Co.   v.   Mason, 

78  Fed.  74,  39  U.  S.  App.  416,  23  C.  C.  A. 

640,  37  L.R.A.  725;   Beaning  v.  South  Bend 

Electric  Ck>.  45  Ind.  App.  261,  00  N.  £.  786; 

lllingsworth  v.  Boston  Electric  Light  Co.  161 

Mass.    584,    37    N.    E.    778,   25   L.R.A.   552; 

Standard  Light,  etc.  Go.  v.  Muncey,  33  Tex. 

CiT.  App.  416,  76  S.  W..  931 ;  Dallas  Electric 

Co.  T.  Mitchell,  33  Tex.  Civ.  App.  424,  76  S. 

W.  935.    And  even  on  the  assumption  that  the 

workman  is  technically  a  trespasser,  it  has 

been  held  that  an  electric  company  owes  him 

a  duty  of  at  least  ordinary  care.     Newark 

Klectric  Light,  etc.  Co.  v.  Garden,  78  Fed. 

74,  39  U.  S.  App.  416,  23  C.  C.  A.  649,  37 

LR.A.  725;   Dallas  Electric  Co.  v.  Mitchell, 

33  Tex.  Civ.  App.  424,  76  S.  W.  935. 

In  Beaning  v.  South  Bend  Electric  Co.  45 
Ind.  App.  261,  90  N.  E.  786,  the  court  said: 
'*Many  authorities  are  cited  to  sustain  the 
rule  thai  the  owner  or  occupant  of  premises 
is  nnder  no  legal  duty  to  keep  his  premises 
safe  for  those  who  enter  the  same  as  trespass- 
ers or  bare  licensees.  This  rule  we  fully  rec- 
ognize, and  we  agree  with  appellees'  conten- 
tion that  it  matters  not,  in  the  application 
of  this  rule  to  this  case,  whether  the  tele- 
phone pole  in  question  is  to  be  regarded  as 
real  estate  or  personalty.  The  pole  belonged 
to  the  telephone  company,  and  if  the  appel- 
lant had  no  right  upon  it,  or  if  he  went 
upon  it  by  mere  permission  of  the  owner,  for 
the  sole  benefit  of  himself  or  his  employer, 
and  upon  some  business  in  which  the  owner 
of  the  pole  had  no  interest,  every  reason  of 
the  rule  would  apply  to  him,  but  we  are  not 
convinced  that  the  facts  shown  by  the  evi- 
dence bring  this  case  within  the  rule  invoked. 
The  uses  to  which  electricity  is  applied  has 
filled  the  streets  of  every  city  in  the  coun- 
try with  a  network  of  electric  wires,  carrying 
over  them  electric  currents  of  varying  pow- 
ers and  for  various  purposes.  The  owners  of 
these  utilities  derive  their  right  to  carry 
their  wires  through  such  streets  by  license 
from  the  city  in  which  their  operations  are 
carried  on.  By  granting  such  license,  to  one, 
the  city  is  not  thereby  precluded  from  grant- 
ing a  like  license  to  others,  and  all  who  so 
nse  the  public  streets  do  so  upon  an  equality 
of  right,  and  it  seems  but  reasonable  to  as- 
sert that  such  persons  or  corporations,  ac- 
cepting and  using  such  licenses  from  the  city, 
do  so  subject  to  the  right  of  the  servants  of 
€aeh  to  climb  the  poles  belonging  to  the  oth- 

ersy  and  handle  the  others'  wires,  in  whatever 
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way  may  be  necessary  for  their  erection  and 
maintenance.  The  peculiar  nature  of  the 
business  that  these  telephone,  telegraph,  light 
and  power  companies  are  engaged  in,  the 
liability  of  their  wires  to  interfere  with  each 
other,  and,  through  the  medium  of  each 
others'  wires,  to  inflict  great  damage  to  the 
property  of  each  other,  and  to  endanger  the 
lives  of  their  employees  and  of  their  patrons 
— ^the  public — create  rights,  duties  and  ob- 
ligations of  these  companies,  with  reference 
to  each  other,  peculiar  to  the  business.  If 
telephone  or  telegraph  wires  come  in  contact 
with  each  other  the  usefulness  of  both  is  de- 
stroyed for  the  time.  If  the  electric  light 
wire  happens  to  come  in  contact  with  the 
wire  of  a  telephone  company,  at  a  point 
where  the  light  wire  is  not  .pri^perly  insulated, 
the  telephone  wire  will  rob  the  light  wire  of 
its  power,  and  with  it  not  only  burn  out  and 
destroy  the  telephone  company's  switchboards, 
but  may  kill  and  injure  its  employees  and  pa- 
trons, so  not  only  both  companies,  but  the 
public  as  well,  are  concerned  in  everything 
that  would  tend  to  prevent  such  disaster,  or 
remedy  any  trouble  between  the  wires.  The 
mutual  interest  of  the  companies  concerned 
and  the  safety  and  protection  of  the  public 
require  that  the  employees  of  each  company 
shall  be  accorded  the  right  to  use  the  others' 
poles  and  handle  their  wires  when  necessary 
to  locate  and  remedy  defects  arising  from 
the  crossing  of  each  others'  wires,  and  these 
considerations  would  seem  to  require  each 
company  to  exercise  reasonable  care  to  pro- 
tect the  employees  of  the  other  company  so 
engaged.  Here  it  appears  that  the  city's 
fire  alarm  and  police  wires  crossed  the  tele- 
phone company's  wires,  running  through  a 
maze  of  them.  The  use  of  these  wires  facili- 
tated the  preservation  of  peace  and  good  or- 
der and  the  suppression  of  fires  within  the 
city.  That  they  should  be  kept  constantly 
in  good  working  order,  and  any  interference 
therewith  promptly  remedied,  is  important 
to  the  protection  of  the  lives  and  property 
of  the  citizens,  and  could  it  be  seriously 
maintained  that  the  telephone  company  has 
the  right  to  say  to  the  city,  'Your  employees 
shall  not  touch  our  pole  or  wires.  Fires  may 
rage  and  riots  progress,  but  if  your  wires  are 
out  of  order,  before  the  firemen  can  be  sum- 
moned or  the  police  called  out  over  your 
wires,  you  must  bide  our  time  to  remedy  the 
defect?'  We  think  not.  Appellees  do  not 
seriously  question  the  right  of  the  city  to 
use  the  telephone  pole  in  correcting  trouble 
upon  its  police  and  fire  alarm  wires,  but 
claim  that  such  right  amounts  to  nothing 
more  than  a  license  by  law,  and  that  the  du- 
ties and  obligations  of  the  appellees  to  one 
who  exercises  such  license  are  precisely  the 
same  as  those  which  would  govern  under  a 
bare  license  or  permission  given  by  the  owner 
for  one  to  enter  his  premises  for  some  pur- 
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pose  of  the  licensees,  in  which  the  owner  has 
no  interest.  .  .  .  We  think  the  nature  of 
the  business  conducted  by  the  parties  and  the 
conditions  were  such,  that  an  invitation  to 
use  appellees'  poles  was  necessarily  Implied, 
and  this  use  was  not  for  the  benefit  of  the 
party  making  use  of  the  invitation  alone, 
but  for  the  benefit  of  both  parties,  and  a 
duty  necessarily  rested  upon  each  company 
maintaining  the  poles  and  wires,  not  only 
to  protect  their  own  employees,  but  the  em- 
ployees of  the  city  having  the  right  to  use 
them." 

In  South  Bend  Home  Telephone  Co.  v. 
Beaning,  181  Ind.  586,  105  N.  E.  62,  it  was 
held  that  the  foregoing  decision  of  the  ap- 
pellate court  on  the  first  appeal  precluded 
the  electric  company  from  objecting  on  ap- 
peal to  the  supreme  court  after  a  new  trial, 
that  the  injured  lineman  was  on  the  pole  as 
a  licensee  and  under  such  conditions  that  it 
owed  him  no  duty. 

In  Illingsworth  v.  Boston  Electric  Light 
Co.  161  Mass.  584,  37  N.  E.  778,  25  L.R.A. 
552,  it  appeared  that  the  defendant  electric 
light  company  and  the  municipality  erected 
and  maintained  on  the  roof -of  a  building  be- 
longing to  a  third  person,  an  upright  frame 
structure,  which  was  used  by.  the  electric  light 
company  for  the  support  of  its  wires,  and 
by  the  municipality  for  the  support  of  its  fire 
alarm  wires.  The  court  held  that  the  electric 
light  company  was  liable  to  a  lineman  in 
the  fire  department  of  the  municipality  for 
injuries  received  bj'  his  coming  in  contact 
■with  the  electric  light  company's  improperly 
insulated  wires  while  acting  in  the  course 
of  his  duties  on  the  structure.  The  court 
said:  "The  question  then  is.  When  two  busi- 
ness corporations,  or  two  persons  under  some 
agreement  between  themselves,  use  the  same 
structures,  owned  by  one  of  them,  as  supports 
for  separate  lines  of  wire  used  by  each  for 
the  transmission  of  dangerous  currents  of 
electricity,  what  is  the  duty  at  common  law 
which  each  owes  to  the  other  in  regard  to  the 
care  each  must  take  to  have  its  wires  in  a 
reasonably  safe  condition  at  or  near  the 
structures  where  the  servants  of  the  other 
have  occasion  to  go,  in  the  usual  course 
of  business,  and  where  they  must  come  near 
to  or  in  contact  with  the  wires?  Such  serv- 
ants, when  so  employed,  are  more  than  mere 
licensees,  taking  advantage,  for  their  own 
benefit  or  that  of  their  employer,  of  the  pas- 
sive acquiescence  of  the  licensor.  If  they  are 
licensees  at  all,  the  license  until  it  is  revoked 
is  coupled  with  an  interest.  The  two  cor- 
porations or  persons  have  in  a  sense  a  com- 
mon interest  in  the  maintenance  and  use  of 
the  structures  to  which  the  wires  of  each 
are  attached,  anJ  each,  we  think,  should  be 
imder  the  same  obligation  to  the  other  as 
persons  having  common  rights  in  a  place  or 
passageway   are   under   to   one   another  not 


negligently  to  place  a  dangerous  substance  on 
the  common  territory,  where  it  reasonably 
may  be  anticipated  that  others  having  com- 
mon rights,  may  be  injured  by  it.  The  pur- 
pose for  which  the  structures  are  used  ren- 
ders some  danger  from  electrical  currents  in- 
evitable, but  the  danger  ought  to  be  made 
as  small  as  it  is  practicable  by  the  exercise 
of  reasonable  care.  In  the  absence  of  any 
agreement  on  the  subject  other  than  what 
is  involved  in  the  permission  of  the  owner 
of  the  structures  to  the  other  to  use 
them  in  common  for  the  support  of  elec- 
tric wires  on  paying  some  compensation,  we 
are  of  opinion  that  the  duty  of  the  owner 
of  the  structures  is  to  exercise  reasonable 
care  in  seeing  that  his  wires  are  kept,  so  far 
as  is  practicable,  in  a  safe  condition  at  such 
places  as  the  servants  of  the  other  are  ex- 
pressly or  impliedly  licensed  to  go  in  per- 
forming their  duties  with  reference  to  the 
wires  attached  to  such  structures.  Under 
this  rule,  there  was  evidence  for  the  jury 
that  the  defendant  was  negligent  in  leaving 
two  joints  of  its  wires  without  insulation 
within  twelve  or  fifteen  inches  of  the  frame 
on  which  the  plaintiff,  in  the  course  of  his 
duty  as  a  person  employed  in  the  fire  alarm 
service  of  the  city  of  Boston,  was  required 
or  expected  to  go." 

In  Standard  Light,  etc.  Co.  v.  Muncey,  33 
Tex.  Civ.  App.  416,  76  S.  W.  931,  it  appeared 
that  the  plaintiff  claimed  for  her  cause '  of 
action  that  her  husband,  Albert  L.  Muncey, 
was  in  the  employ  of  E.  M.  Reardon,  receiver, 
engaged  in  constructing  and  repairing  the 
electric  wires  used  by  the  receiver  in  furnish- 
ing light  and  electric  power  to  the  citizens 
of  the  city  of  Dallas.  That  while  so  em- 
ployed, and  in  the  course  of  his  duties  in 
such  employment,  he  ascended  a  pole  on 
which  the  wires  were  suspended,  and  while 
engaged  in  the  work  on  the  pole,  came  in  con- 
tact with  live  wires  belonging  to  the  Stand- 
ard Light  and  Power  Company  on  the  poles, 
which  contact  caused  his  death.  She  claimed 
that  the  receiver  was  liable  for  the  death  of 
her  husband,  in  that  he  had  unnecessarily 
exposed  her  husband  to  the  risk  out  of  which 
his  death  ensued,  and  had  failed  to  avail  him- 
self of  certain  means  provided,  whereby  the 
wires  could  have  been  made  safe.  As  an  al- 
ternative averment,  the  plaintiff  alleged  that, 
if  her  husband  was  not  in  the  employ  of  the 
said  Reardon,  then  he  was  in  the  employ  of 
certain  bondholders  of  the  Dallas  Electric 
Company,  which  bondholders  had  committed 
the  management  of  their  interests  in  the  Dal- 
las Electric  Company  into  the  hands  of  a  cer- 
tain committee  of  their  number.  That  the 
committee  employed  and  empowered  one  A. 
K.  Bonta  to  take  charge  of  certain  work  of 
improvement  and  reconstruction  of  the  plant 
of  the  Dallas  Electric  Company,  and  the 
claim  was  made  that  the  bondholders,  act^ 
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iDg  through  the  bondholders*  committee,  and 
they  acting  through  A.  K.  Bonta,  had  em- 
ployed the  plaintiff's  husband,  and  that  the 
latter  was  killed  while  in  the  employ  of  the 
bondholders,  and  by  reason  of  the  negligence 
of  the  bondholders,  their  committee/  and  the 
»aid  Bonta  and  their  other  officers  and  agents. 
The  plaintiff  joined  the  Standard  Light  and 
Power  Company  on  the  theory  that  that  com- 
pany owed  the  plaintiff's  husband  the  duty  of 
keeping  certain  wires  which  belonged  to  that 
company,  and  which  were  strung  on  a  pole 
on  which  plaintiff's  husband  was  working  at 
the  time  of  his  death,  well  insulated  and 
properly  placed  on  the  poles,  so  that  the 
same  might  be  safe  for  the  plaintiff's  husband 
to  work  in  and  around  and  over  them,  and  it 
was  claimed  that  the  defendant  had  failed  to 
discharge  the  duty  so  owing  by  it  to  the  plain- 
tiff's husband.  Granville  P.  Meade  was  sued 
as  receiver  of  the  Standard  Light  and  Power 
Company,  it  appearing  that  he  had  been  ap' 
pointed  receiver  subsequently  to  the  alleged 
negligence  of  the  company,  which  had  oc- 
casioned the  death  of  the  plaintiff's  husband. 
After  holding  that  there  could  be  no  recovery 
against  the  "Bondholders,"  the  court  held 
that  the  Standard  Light  and  Power  Company 
was  liable  for  its  failure  to  exercise  the  duty 
it  owed  the  plaintiff's  decedent  of  keeping 
its  wires  properly  insulated. 

In  an  action  against  the  same  defendants 
for  injuries  suffered  under  circumstances 
somewhat  similar,  in  Dallas  Electric  Co.  t. 
Mitchell,  33  Tex.  Civ.  App.  424,  76  S.  W.  935, 
it  appeared  that  one  paragraph  of  the  court's 
general  charge  read  as  follows:  "You  are 
instructed  that  if  you  find  and  believe  from 
the  evidence  before  you  that  the  defendant, 
E.  M.  Reardon,  receiver,  and  the  bondholders 
of  the  Dallas  Electric  Company,  were  operat- 
ing and  co-operating  together  in  the  city  of 
Dallas  at  the  time  of  plaintiff's  injury,  in 
the  matter  of  furnishing  electricity  to  their 
patrons  in  the  city  of  Dallas;  that  is  to  say, 
if  you  believe  from  the  evidence  before  you 
that  the  possession  of  E.  M.  Reardon,  re- 
ceiver, was  not  exclusive  as  receiver  of  the 
properties  of  the  Dallas  Electric  Company, 
and  that  he  suffered  and  permitted  the  Dal- 
las Electric  Company,  through  its  bondhold- 
ers, to  have  joint  possession  of  the  properties, 
for  the  purpose  of  reconstructing  the  plant: 
and  you  further  find  and  believe,  from  the 
evidence  before  you,  that  the  primary  boxes 
had  been  so  rearranged  with  reference  to  the 
primary  wires,  that  when  the  said  primary 
boxes  were  pulled,  it  would  not  cut  off  the 
current  of  electricity  from  the  primary 
wires;  and  if  you  also  find  that  the  defend- 
ant Standard  Light  and  Power  Company  had 
rearranged  the  primary  boxes  at  the  comer 
of  Main  and  Ervay  Streets,  and  that  said 
last-named  company  had  not  notified  John 
Wood,  or  the  plaintiff,  of  such  rearrangement 


of  the  boxes,  you  will  find  against  all  three 
of  the  said  defendants,  unless  you  find  that 
a  person  of  ordinary  prudence  would  not 
have  used  any  more  care  than  was  used  by 
said  defendants,  or  either  of  them,  to  avoid 
the  accident."  The  court  held  that  the  rule 
as  to  licensees  did  not  apply,  saying:  "If 
the  Dallas  Electric  Company  and  E.  M.  Rear- 
don, as  receiver,  was  in  the  joint  possession 
of  the  Dallas  Electric  Company's  properties, 
operating  the  same  for  their  joint  account, 
or  permitted  the  bondholders  of  said  electric 
company,  as  their  or  his  agents,  to  recon- 
struct and  repair  such  properties,  and  John 
Wood  was  in  their  employ,  or  the  employ 
of  either  of  them,  as  foreman,  with  authority 
to  control  land  comnmnd  appellee  in  his  work, 
and  Wood  failed  to  exercise  ordinary  care  to 
ascertain  the  condition  of  the  cut-off  box 
and  to  see  that  the  current  of  electricity  was 
in  fact  cut  off  and  the  wires  deadened, 
and  this  was  negligence,  and  approximately 
caused  appellee's  injuries,  then  we  think  the 
Dallas  Electric  Company  and  E.  M.  Reardon, 
as  receiver,  would  be  liable  to  appellee  for 
the  damages  so  sustained  by  him.  And  if 
the  Standard  Light  and  Power  Company's 
business  and  that  of  the  Dallas  Electric  Com- 
pany and  E.  M.  Reardon  had  been  combined 
and  consolidated,  and  they  were  acting  to- 
gether in  operating  said  business  as  one  con- 
cern, then  it  would  seem  that  all  would  be 
responsible  for  the  acts  of  negligence  of 
either,  and  could  be  required  to  respond  in 
damages  for  the  injury,  if  any,  inflicted  upon 
the  appellee.  If,  however,  the  Standard 
Light  and  Power  Company  had  not  consoli- 
dated its  business  with  that  of  Reardon  and 
the  Dallas  Electric  Company,  and  was  not 
acting  and  co-operating  with  them,  but  au- 
thorized or  permitted  appellee  to  work  upon 
its  poles  and  with  its  wires,  and  failed  to 
exercise  ordinary  care  to  keep  said  wires 
and  poles  in  a  reasonably  safe  condition  to 
prevent  injury  to  appellee  while  at  work  upon 
and  with  the  same,  then  it  would  seem  said 
company  would  be  liable  to  appellee  for  the 
damages  sustained  by  reason  of  his  injuries, 
regardless  of  the  liability  of  the  other  ap- 
pellants." 

In  Newark  Electric  Light,  etc.  Co.  v.  Gar- 
den, 78  Fed.  74,  39  U.  S.  App.  416,  23  C. 
C.  A.  649,  37  L.R.A.  725,  it  appeared  that 
the  Western  Union  Telegraph  Company  was 
the  owner  of  a  certain  telegraph  pole,  on 
which  the  Pennsylvania  Railroad  Company 
rightfully  maintained  several  electric  wires, 
immediately  supported  on  three  cross-arms. 
The  defendant  electric  company,  also  right- 
fully maintained  two  wires,  supported,  one 
on  either  side  of  the  same  pole,  on  a  single 
crosH-ann.  In  fact,  the  pole  was  lawfully 
used,  not  only  by  its  owner,  the  telegraph 
company,  and  by  a  certain  telephone  com- 
pany, but  also  by  the  railroad  company  and  by 
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the  defendant.  There  were  twelve  cross-arms 
in  all,  including  the  two  temporary  ones  here- 
after mentioned.  The  lowest  was  that  which 
sustained  the  wires  of  the  defendant,  and 
above,  at  a  distance  of  several  feet,  was  one 
of  those  on  which  were  the  wires  of  the  rail- 
road company.  In  the  space  between  these 
two  bars  were  those  in  use  by  the  telephone 
company,  and  below  the  latter,  and  above 
tliat  of  the  defendant  company,  two  new  ones 
were  inserted  by  the  railroad  company,  to 
facilitate  the  transfer  of  its  wires;  and 
Mason  was  one  of  several  men  employed  by 
that  company,  who,  on  the  occasion  in  ques- 
tion, were  engaged  in  making  that  transfer, 
which  consisted  in  removing  its  wires  from 
the  poles  of  the  telegraph  company  (includ- 
ing the  pole  which  had  been  specified)  to  cer- 
tain other  poles,  which  belonged  to  the  rail- 
road company  itself.  Mason  ascended  this 
pole,  and  placed  himself  finally — ^what  he  had 
previously  done  being  immaterial — in  the 
situation  which  he  occupied  when  he  met  his 
death.  His  right  foot  was  on  one  side  of  the 
cross-bar,  on  which  there  was  an  electric  wire 
of  the  defendant.  This  foot,  however,  was 
not,  and  did  not  come,  in  contact  with  the 
wire.  It  rested  at  a  point  sufficiently  re- 
moved from  it  to  be  free  from  danger.  In 
point  of  fact,  the  accident  did  not  result  from 
the  position  of  his  right  foot,  for  the  fatal 
connection  was  made  through  his  left  foot, 
which  was  thrown  over  the  next  bar  above, 
the  lower  of  the  two  new  bars,  and  was 
''dangling  down  towards  the  lower  bar,"  the 
one  on  which  was  the  defendant's  wire. 
While  in  the  position  described,  a  telephone 
wire  was  handed  to  Mason  by  a  fellow  work- 
man, and  in  reaching  out  to  grasp  it,  his 
pendent  left  leg  was  naturally,  perhaps  nec- 
essarily, extended  towards  the  wire  of  the 
defendant,  and,  in  consequence,  his  left  foot 
either  touched  it,  or  came  so  near  to  it  that, 
by  reason  of  the  thus  electrically  connected 
interposition  of  his  body  between  that  wire 
and  the  telephone  wire,  which  he  had  seized 
in  his  left  hand,  he  was  subjected  to  the  shock 
which  killed  him.  The  defendant's  wire  was 
a  large  one,  and  was  highly  charged.  It  was 
insulated,  but  the  insulation  was  defective, 
and  but  for  its  exposed  condition  at  one  min- 
ute point  this  disaster  would  not  have  hap- 
pened. The  court  held  that  even  on  the  as- 
sumption that  the  plaintiff's  decedent  was 
technically  a  trespasser,  the  defendant,  under 
the  circumstances,  owed  him  a  duty  of  at 
least  ordinary  care. 

CONTBIBUTORY   NbGIIOENCE. 

Oenerally, 

It  is  the  duty  of  an  employee  of  one  of 
jirveral  companies  using  the  same  pole  for 


the  suspension  of  their  wires,  to  exercise  due 
care  for  his  own  safety.  Trout  v.  Laclede 
Gas  Ught  Co.  160  Mo.  App.  604,  140  S.  W. 
1198,  adopting  opinion  iSl  Mo.  App.  207, 
132  S.  W.  58;  Cincinnati  Gas,  etc.  Co.  v. 
Archdeacon,  80  Ohio  St.  27,  88  N.  £.  125. 
But  he  is  obliged  to  exercise  only  ordinary 
care  to  prevent  injury  to  himself.  Bowling 
Green  Gas  Light  Co.  v.  Dean,  142  Ky.  678» 
134  S.  W.  1115;  and  he  owes  no  duty  of  in- 
spection or  examination.  Bowling  Green 
Gas  Light  Co.  v.  Dean,  142  Ky.  678,  134  S. 
W.  1116;  Weatherford  Water,  etc.  Ice  Co.  v, 
Veit  (Tex.)  190  S.  W.  986.  See  also  Hodgins 
V.  Bay  City,  156  Mich.  687,  121  N.  W.  274, 
132  Am.  St.  Rep.  546,  16  Detroit  L^.  N. 
222.  He  is  required,  in  any  event,  only  to 
look  for  patent  defects  in  any  wire  with 
which  he  was  likely  to  come  in  contact,  and 
in  order  to  constitute  contributory  negli- 
gence, it  must  be  shown  that  he  voluntarily 
and  unnecessarily  exposed  himself  to  dan- 
ger. Trout  v.  Laclede  Gas  Light  Co.  160  Mo. 
App.  604,  140  S.  W.  1198,  adopting  opinion 
151  Mo.  App.  207,  132  S.  W.  58. 

A  lineman  of  an  electric  company  has  the 
right  to  assume  that  the  wires  of  another 
company  strung  on  the  same  pole  are  prop- 
erly insulated,  unless  he  knows,  or  by  the- 
exercise  of  ordinary  care  in  the  discharge  of 
his  duties  could  ascertain,  that  they  are  not. 
Knowlton  v.  Des  Moines  Edison  Light  Co.. 
117  la.  451,  90  N.  W.  818;  Bawling  Green 
Gas  Light  Co  v.  Dean,  142  Ky.  678,  134  S. 
W.  1115;  Trout  v.  Laclede  Gas  Light  Co.  160' 
Mo.  App.  604,  140  S.  W.  1198,  adopting  opin- 
ion  151  Mo.  App.  207,  132  S.  W.  58;  Frantz 
V.  Citizens'  Electric  Co.  231  Pa.  St.  589,  80 
Atl.  1106;  Weatherford  Water,  etc.  Ice  Co.  v. 
Veit  (Tex.)  196  S.  W.  986.  And  this  rule 
has  been  held  to  be  applicable  in  a  case 
wherein  it -appeared  that  a  municipality  had, 
by  virtue  of  an  ordinance,  the  right  to  use 
a  telephone  company's  poles  for  its  fire  alarm 
and  other  wires.  Hodgins  v.  Bay  City,  15d 
Mich.  687,  121  N.  W.  274,  132  Am.  St.  Rep, 
546,  16  Detroit  Leg.  N.  222. 

On  the  issue  of  contributory  negligence,, 
the  burden  of  proof  of  every  constituent  fact 
is  on  the  defendant.  Von  Trebra  v.  Laclede 
Gas  Light  Co.  209  Mo.  648,  108  S.  W.  559; 
Trout  V.  Laclede  Gas  Light  Co.  160  Mo.  App. 
604,  140  S.  W.  1198,  adopting  opinion  151 
Mo.  App.  207,  132  S.  W.  58.  Compare 
Knowlton  v.  Des  Moines  Edison  Light  Co. 
117  la.  451,  90  N.  W.  818. 

Whether  an  employee  of  an  eleetric  com- 
pany who  is  injured  by  coming  in  contact 
with  the  electric  wire  of  another  company 
using  the  same  pole  for  the  support  of  it» 
wires,  is  guilty  of  contributory  negligence 
is  a  question  peculiarly  for  the  jury.  Mem- 
phis Consol.  Gas,  etc.  Co.  v.  Bell,  152  Fed. 
677,  82  C.  C.  A.  25;  Beaning  ▼.  South  Bend 
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Electric  Co.  45  Ind.  App.  261,  90  N.  E.  786; 
Knowlton  v.  Bes  Moines  Edison  Light  Co. 
117  la.  451,  90  N.  W.  818;  Consolidated  Gas, 
etc.  Co.  V.  State,  109  Md.  186,  72  Atl.  651; 
lllings worth  v.  Boston  Electric  Light  Co.  161 
Mass.  684,  37  N.  E.  778,  25  L.R.A.  552; 
Hodgins  v.  Bay  City,  156  Mich.  687,  121  N. 
W.  274,  132  Am.  St.  Rep.  646,  16  Detroit 
Leg.  N.  222;  Trout  v.  Laclede  Gas  Light  Co. 
160  Mo.  App.  604,  140  S.  W.  1198,  adopting 
opmwn  151  Mo.  App.  207  132  S.  W.  58; 
Dutcher  v.  Rockland  Electric  Co.  123  App. 
Div.  765,  108  X.  Y.  S.  567,  judgment  affirmed 
196  N.  Y.  540,  88  N.  E.  1118;  Frantz  v. 
Citizens'  Electric  Co.  231  Pa.  St.  589,  80 
Atl.  1106;  Hockenberry  v.  New  Castle  Elec- 
tric Co.  251  Pa.  St.  394,  96  Atl.  1046;  Weath- 
crford  Water,  etc.  Co.  v.  Veit  (Tex.)  196 
S.  W.  986.    And  see  the  reported  case. 

It  can  become  a  question  for  the  court 
only  where  the  circumstances  are  such  that 
but  one  inference  can  be  drawn  bv  reasonable 
minds  with  reference  to  the  employee's  con- 
duct. Beaning  v.  South  Bend  Electric  Co. 
45  Ind.  App.  261,  90  N.  E.  786;  Dutcher  v. 
Rockland  Electric  Co.  123  App.  Div.  765, 
108  X.  Y.  S.  567,  judgment  affirmed  195  N.  Y. 
540,  80  N.  E.  1118. 

Where,  however,  there  is  evidence  in  the 
record  which  might  have  warranted  the  jury 
in  finding  that  a  lineman  was  guilty  of  con- 
tributory negligence,  and  the  issue  was  prop- 
erly submitted  to  them,  yet  they  did  not  bo 
find,  their  verdict  is  conclusive  on  appeal. 
Von  Trebra  v.  Laclede  Gas  Liglit  Co.  209  Mo. 
648,  108  S.  W.  559.  See  also  Trout  v.  La- 
clede Gas  Light  Co.  160  Mo.  App.  604,  140 
S.  W.  1198,  adopting  opinion  161  Mo.  App. 
207,  132  S.  W.  58. 

Illustrative  Applications, 

In  Trout  v.  Laclede  Gas  Light  Co.  160  Mo. 
App.  604,  140  S.  W.  1198,  adopting  opinion 
151  Mo.  App.  207,  132  S.  W.  58,  it  ap- 
peared that  a  telephone  lineman  was  killed 
by  coming  in  contact  with  an  electric  light 
company's  wire  while  on  a  pole  used  joint- 
ly by  both  companies.  One  of  the  chief  con- 
tentions of  the  defendant  electric  light 
company  was  that  he  was  guilty  of  contribu- 
tory negligence  by  reason  of  his  having 
failed  to  wear  the  rubber  gloves  furnished  him 
by  his  master  for  handling  wires  of  a  danger- 
ous voltage.  The  court  held,  in  the  adopted 
opinion,  that  his  failure  to  use  the  gloves, 
when  considered  with  the  other  evidence,  was 
not  sufikient  to  authorize  it  to  hold  as 
a  matter  of  law,  that  he  had  been  guilty  of 
contributory  negligence. 

In  Hockenberry  v.  New  Castle  Electric 
Co.  251  Pa.  St.  894,  96  Atl.  1046,  it  was 
argued  that  a  lineman  was  guilty  of  contribu- 
tory n^ligence  as  a  matter  of  law,  in  that 


he  failed  to  use  rubber  gloves  and  to  wear 
a  safety  belt.  But  the  court  said:  "In  re- 
peated cases  we  have  held  that  failure  on 
the  part  of  an  experienced  lineman  to  use 
these  means  of  safety,  when  engaged  in  such 
hazardous  work  as  was  this  employee,  is  to 
be  imputed  as  negligence;  but  all  these  de- 
cisions are  predicated  on  the  established  or 
conceded  fact  that  the  accident  resulted  in 
consequence  of  such  failure.  The  argument 
for  the  appellant  assumes  that  the  point  of 
contact  with  the  uninsulated  wire  in  this 
case  was  the  employee's  hand.  This  was 
neither  conceded  nor  established  with  that 
degree  of  certainty  that  took  the  question 
from  the  jury." 

In  Weatherford  Water,  etc.  Ice  Co.  v.  Veit 
(Tex.)  196  S.  W.  986,  it  appeared  that  in 
order  to  make  certain  required  repairs,  it 
became  necessary  for  a  telephone  lineman  to 
ascend  one  of  the  poles  of  the  telephone  com- 
pany supporting  a  wire  cable  attached  to  a 
cross-arm  near  the  top  of  the  pole,  which 
was  some  twenty-five  to  thirty  feet  above 
the  pavement;  that  after  having  ascended  to 
the  top  of  the  pole,  and  in  descending  there- 
from, he  came  in  contact  with  a  high-tension, 
uninsulated  wire  of  the  light  company,  and 
wa»  thereby  so  shocked  and  paralyzed  as  to 
be  unable  to  release  himself;  and  that  on  hav- 
ing been  released  from  contact  with  the  high- 
voltage  wire  by  another,  he  fell  to  the  pave- 
ment below  and  was  seriously  injured.  It 
was  allepfed  that  the  light  company  had  erect- 
ed and  maintained  its  pole  supporting  the 
high-tension  wire  in  close  proximity  to  the 
telephone  pole;  that  the  light  pole  was  some 
eight  to  twelve  feet  lower  than  the  telephone 
pole;  and  that  the  high-tension  wire  of  the 
light  company  had  been  fixed  and  main- 
tained on  the  inner  instead  of  the  outer  por- 
tions of  the  cross-bar,  which  was  carrying 
the  light  company's  wires.  It  was  further 
alleged  that  in  so  fixing  and  maintaining 
the  high-voltage  wire  in  such  proximity  to 
the  telephone  pole  the  light  company,  in  or- 
der to  prevent  its  high-voltage  wire  from 
coming  in  contact  with  the  telephone  pole, 
had  attached  to  the  telephone  pole  a  bracket 
to  which  the  light  wire  was  attached,  and 
which  had  the  result  of  placing  the  wire 
but  a  few  inches  from  the  telephone  pole  and 
a  few  inches  below  an  iron  step  fixed  to  the 
telephone  pole  for  the  use  of  the  employees 
of  the  telephone  company  in  ascending  and 
descending  the  pole  carrying  the  telephone 
wires.  It  was  charged  that  the  light  com- 
pany was  negligent  in  all  of  these  particu- 
lars. The  court  held  that  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  on  the  issue  of 
his  contributory  negligence  was  supported  by 
the  evidence. 

In  Frantz  v.  Citizens'  Electric  Co.  231  Pa. 
St.  689,  80  Atl.  1106,  it  was  argued  that  the 
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court  below  had  committed  error  in  not 
declaring  as  a  matter  of  law  that  the  plain- 
tiff's deceased  husband  was  guilty  of  contrib- 
utory negligence.  This  position  was  predi- 
cated on  the  theory  that  it  was  the  duty  of 
the  lineman  to  look  up  as  he  ascended  the 
pole,  and  that  if  he  had  done  so,  he  would 
have  seen  the  dangerous  wire  at  the  point 
where  the  insulation  had  worn  off,  and  that 
if  he  had  seen  the  uninsulated  wire,  or  could 
have  seen  it  by  the  exercise  of  reasonable  care, 
it  was  his  duty  to  avoid  such  an  obvious  dan- 
ger. The  court  said:  "The  difficulty  with 
this  position  is  that  there  is  no  imperative 
rule  requiring  a  person  climbing  a  telephone 
pole  to  constantly  look  up,  and  the  testimony 
of  all  the  witnesses  in  the  case  at  bar,  famil- 
iar with  pole  climbing,  is  that  the  decedent 
climbed  the  pole  in  the  usual'  and  proper 
manner.  Under  these  circumstances  it  would 
be  most  arbitrary  for  the  courts  to  say  as 
a  matter  of  law  that  the  lineman  who  met 
his  death  in  the  performance  of  his  duties, 
did  not  climb  the  pole  in  a  proper  manner, 
when  all  the  witnesses  with  experience  in 
this  kind  of  work  testified  he  did." 

In  Butcher  v.  Rockland  Electric  Co.  123 
App.  Div.  765,  108  K.  Y.  S.  567,  judgment 
affirmed  195  N.  Y.  640,  88  N.  E.  1118,  it 
appeared  that  the  defendant  was  engaged  in 
the  business  of  generating  and  transmitting 
electricity  through  heavy  insulated  copper 
wires,  some  of  which  under  a  special  arrange- 
ment with  a  telephone  company  were  strung 
on  the  poles  of  that  company  about  two  feet 
below  the  telephone  wires.  The  plaintiff, 
while  in  the  employ  of  the  telephone  company 
as  a  lineman  and  while  in  the  act  of  passing 
the  telephone  wire  over  one  of  the  electric 
wires  belonging  to  the  defendant,  suffered  a 
shock,  through  the  contact  of  his  hand  with 
a  naked  section  of  the  live  wire,  which  made 
him  unconscious  and  caused  him  to  fall  to  the 
ground  and  to  sustain  the  injuries  for  which 
he  brought  suit.  The  court  said:  "After 
reading  the  evidence  I  am  of  the  opinion 
that  the  question  of  contributory  negligence 
here  is  not  one  for  the  court." 

In  Anglea  v.  East  Tennessee  Telephone  Co. 
142  Ky.  539,  134  S.  W.  1119,  it  appeared  that 
the  electric  light  company  did  not  defend  on 
the  idea  that  it  had  used  due  care  in  string- 
ing and  insulating  its  wires;  but,  on  the 
contrary,  its  main  defense  was  that  its  wires 
were  in  such  bad  condition  that  the  telephone 
company*s  lineman  must  have  known  it,  and 
that,  as  he  took  the  ^isk  of  coming  in  con- 
tact with  them,  his  administratrix  should 
not  be  allowed  to  recover.  The  testimony  as 
to  the  injury  and  death  was,  in  substance, 
that  the  pole  was  about  forty-five  feet  high; 
that  near  the  top  there  was  a  box  belonging 
to  the  telephone  company;  that  just  below 
the  box  was  a  messenger  wire  supporting  a 


telephone  cable  from  which  a  spur  ran  into 
the  box  and  connected  with  the  wires  going 
into  the  residences  in  that  neighborhood; 
that  there  were  small  iron  steps  about  three 
feet  apart  on  the  east  and  west  side  of  this 
pole  to  be  used  by  the  employees  of  the  tele- 
phone company  in  ascending  and  descending 
the  pole.  It  further  appeared  from  the  testi- 
mony that  there  was  a  small  copper  wire 
attached  to  the  pole,  running  from  the  ground 
to  the  box  mentioned,  which  was  for  the  pur- 
pose of  .conducting  the  lightning  from  the 
telephone  wires  to  the  ground,  and  tliat  the 
pole  also  had  attached  to  it  a  guy  wire  about 
ten  and  a  half  feet  above  the  ground  and 
about  five  feet  below  the  telephone  cable;  that 
the  electric  light  wires  at  this  point  ran  east 
and  west  and  one  was  fastened  to  the  north 
side  of  the  pole  with  a  bracket  which  held  it 
about  two  or  two  and  a  half  inches  therefrom, 
and  the  other  was  attached  to  the  south  side 
of  the  pole  but  was  lield  about  twelve  inches 
therefrom.  The  testimony  showed  that  one 
of  the  telephones  in  the  vicinity  was  out  of 
working  order  and  that  the  lineman  went  up 
the  pole,  as  it  was  his  duty  to  do,  for  the 
purpose  of  ascertaining  the  cause  of  the 
trouble  and  remedying  it  if  he  could.  He 
ascended  the  pole,  using  the  iron  steps,  with 
his  back  to  the  north  until  he  reached  the 
telephone  cable,  where  he  stopped  for  a  little 
while  with  one  foot  on  an  ir<m  step  and  the 
other  resting  on  the  messenger  wire,  with 
one  arm  around  the  pole,  his  head  south 
thereof,  and  was,  apparently,  looking  up 
towards  the  box  through  some  limbs  to  see 
whether  or  not  the  limbs  were  interfering 
with  the  wires  and  causing  the  trouble,  and 
it  was  from  this  point  that  he  fell  suddenly 
which  rendered  him  speechless  and  caused 
his  death  a  few  hours  afterwards.  All  the 
evidence  showed  that  the  electric  light  wire 
at  the  place  where  the  lineman  was  killed 
has  lost  nearly  all  of  its  insulation;  that 
the  pole  was  chestnut  wood  and  full  of  crev- 
ices; that  it  was  very  easily  saturated  with 
water,  at  least,  that  it  would  absorb  water 
more  readily  than  most  poles;  that  there  had 
been  a  very  heavy  rain  the  night  before  the 
accident  and  that  the  pole  was  damp.  The 
lineman  was  a  little  over  six  feet  high  and 
the  electric  light  wire  was  only  five  feet 
above  him,  so  he  must  have  stooped  a  little 
to  get  his  head  out  south  of  the  pole  to  look 
up  through  the  limbs,  and  the  reasonable 
inference  from  the  testimony  was  that  when 
he  was  so  situated  he  received  a  shock  from 
the  pole  or  copper  wire  which  caused  him  to 
inadvertently  throw  himself  up  and  thus 
come  in  contact  with  the  uninsulated  elec- 
tric light  wire  which  killed  him.  The  wire 
was  carrying  a  current  of  about  twenty-two 
hundreds  volts.  The  court  said:  "The  testi- 
mony shows  that  he  knew  that  it  was  dan- 


feroas    to  touch    one 
while  standing  upon  a  conductor  of  electricity 
connected  with  the  ground,  and  the  electric 
light  company  claims  for  that  reason  his  ad* 
ministratrix  should  not  be  permitted  to  re- 
cover.    ...    If  the  electric  light  company's 
contention  were  sustained,  it  would  have  the 
effect   to  remove  all  employees  of  the  tele- 
phone company  froni  the  discharge  of  their 
duties.     It  is  true,  the  evidence  shows  that 
Anglea  knew  that  to  come  in  contact  with  the 
wire  when  standing  upon  a  conductor  of  elec- 
tricity which  was  grounded  would  produce  in- 
jury or  death,  but  there  is  no  evidence  that  he 
intentionallv  came  in  contact  with  tlie  wire. 
As  stated,  the  inference  from  the  testimony 
is  that  he  was  looking  up  through  the  limbs 
trying  to  see  if  they  were  causing  the  trouble 
with  the  phone  which  had  been  reported  out 
of  repair,  and   that  while  thus  situated  he 
received  a  shock  in  the  manner  before  stated 
which  caused  him  to  unconsciously  straighten 
up  and  come  in  contact  with  the  electric  light 
wire.     There  was  no  testimony  of  contribu- 
tory negligence  on  his  part,  and  as  it  can- 
not be  presumed  that  a  person  who  is  dead 
at  the  time  of  the  trial  was  guilty  of  contrib- 
utory negligence,  it  must  be  proved." 

In  Mangan  v.  Hudson  River  Telephone  Co. 
5C»  Misc.  388,  100  X.  Y.  S.  539,  it  appeared 
from  the  complaint  that  the  plaintiff's  in- 
testate was  in  the  employ  of  the  defendant 
telephone  company,  and  on  a  pole  owned  by 
an  electric  railroad  company  not  a  party  to 
the  action.  Near  the  top  of  the  pole  was  a 
cross-arm  supporting  a  wire  belonging  to  the 
defendant  electric  light  company  (demurrant 
to  the  complaint),  having  inadequate  insula- 
tion or  insulation  which  was  out  of  repair, 
and  carving  a  current  of  electricity  of  2,200 
volts.  On  this  pole,  some  distance  below  the 
cross-arm,  was  a  bracket  carrying  a  wire  of 
the  telephone  company.  The  work  which  the 
intestate  was  set  to  do,  was  to  transfer  the 
telephone  wire  belonging  to  his  employer 
from  its  bracket  to  a  cross-arm  placed  above 
the  electric  light  company's  wire.  For  some 
reason  not  given,  he  separated  the  electric 
light  company's  wire  from  its  cross-arm  by 
untying  it  from  its  pin  and  glass  insulator, 
and  afterwards,  while  engaged  in  re  tying  and 
reattaching  the  electric  light  company's  wire 
to  its  pin  and  glass  insulator,  he  received 
from  it  a  shock  of  electricity  which  burned 
his  hand  -and  caused  his  death.  The  court 
held  that,  as  to  the  electric  light  company, 
the  plaintiff's  intestate  was  on  the  pole  and 
engaged  in  work  on  its  wire  either  as  a  li- 
censee or  a  trespasser,  and  that  in  either 
event  the  electric  light  company  owed  him  no 
active  duty.  The  court  held,  however,  that 
the  intestate  owed  the  duty  to  himself  to 
exercise  reasonable  precaution,  but  that  he 
did  not  exercise  that  care.  It  said:  "Two 
causes  of  injury  are  alleged — one  that  the 
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of  the  electric   wires       insulating  material  was  inadequate,  and  the 


other  that  it  was  out  of  repair.     As  to  the 
first,  the  fact  is  well  known  that  wire  em- 
ployed for  this  purpose  ia  a  manufactured 
article  bought  and  sold  in  the  open  market 
and  a  person  who  uses  it  may  not  be  regard- 
ed as  negligent,  unless  it  be  alleged  or  proven 
that  he  knew  or  ought  to  have  known  its  in- 
adequacy.   As  to  the  question  of  repair,  de- 
murrant owed  no  duty  to  the  intestate  to 
keep  its  wire  properly  insulated  at  the  place 
where  he  received  his  injury.     .     .     .     But 
if  it  did,  the  intestate  was  still  charged  with 
the  exercise  of  reasonable  care.     He  was  a 
man   of   mature   age;    he   was   employed   in 
connection    with    wires    carrying   electricity. 
If   he   were   injured   because  the   insulating 
material  was  not  intact,  such  defect  was  as 
apparent  to  him  as  to  the  demurrant.     His 
point   of   contact   must  have   been   identical 
with  the  defective  place  in  the  covering.    He 
came  in  touch  with  it  not  inadvertently  or 
from   necessity,   but  deliberately   and   inten- 
tionally.   He,  therefore,  cannot  establish  his 
freedom   from   negligence,   unless   he   had   a 
right  to  speculate  as  to  whether  or  not  the 
covering  was  defective.     Can  it  be  said  that 
a  reasonably  prudent  person  will  intention- 
ally put  himself  in  contact  with  a  wire  carry- 
ing a  deadly  current  of  electricity,  knowing 
that  nothing  stands  between  himself  and  its 
deadly  power  save  a  thin  and  flexible  layer 
of  insulating  material  liable  to  become  im- 
paired by  exposure   or  erosion  or  abrasion, 
without  inspecting  the  point  of  contact?     I 
think  not.    It  is  a  matter  of  common  knowl- 
edge that  the  best  insulation  is  at  times  and 
under  certain  conditions  entirely  inadequate. 
When   a   person   purposely   puts   himself    in 
contact  with  such  a  dangerous  thing,  he  may 
not  be  indifferent  as  to  whether  its  owner  has 
or  has  not  done  all  he  ought  to  have  done. 
He  must  be  held  to  the  degree  of  care  that  is 
imposed  upon  all  persons  who  intentionally 
deal    with    dangerous   things.     In   this   case 
the  intestate  must  be  regarded  as  knowing 
the  purpose  for  which  the  wire  was  employed, 
the   dangerous   current   conveyed   by   it,   the 
liability  of  its  covering  becoming  impaired 
by  use  and  exposure  or  by  coming  in  contact 
with  hard  substances,  and  the  uncertainty  of 
its  effective  operation   occasioned  by   damp- 
ness  or   other   causes   beyond   control,   and, 
therefore,   as  running  his   chances  when  he 
put  himself  in  contact  with  it  without  taking 
any  active  measure  to  determine  its  actual 
condition." 

In  Milne  v.  Providence  Telephone  Co.  29 
R.  I.  504,  72  Atl.  716,  it  appeared  that  the 
plaintiff's  intestate  was,  on  the  date  of  tl^e 
accident,  in  the  employ  of  an  electric  com- 
pany as  the  assistant  foreman  of  a  gang  of 
linemen.  The  company  was  engaged  in  fur- 
nishing electricity  for  light  and  power.  He 
with  other  employees  of  the  company,  went 
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to  a  street  comer  to  hunt  for  some  trouble 
on  the  system,  called  by  linemen  a  "live 
ground."  On  arriving  at  the  comer  he  and 
another  employee  named  Foss,  went  up  a 
pole  th^e.  This  pole,  together  with  other 
poles  on  the  same  street,  belonged  to  the  de- 
fendant telephone  company.  Both  the  elec- 
tric company  and  the  city  had  been  permitted 
to  place  wires  on  these  poles,  but  it  did  not 
appear  that  the  defendant  received  any  com- 
pensation from  either  of  the  parties  men- 
tioned. So  far  as  appeared,  these  wires  were 
placed  on  the  poles  of  the  defendant  by  its 
permission,  and  simply  as  a  matter  of  con- 
venience to  the  other  company  and  the  city. 
On  the  pole  at  the  street  comer  the  defend- 
ant had  a  cable-box,  from  which  ran  a  cable. 
The  cable  was  attached  to  and  extended  down 
the  pole.  From  this  same  cable-box  ran  a 
ground  wire  which  ran  down  the  street  side 
of  the  pole  to  the  ground,  and  was  held  in 
place  upon  the  pole  by  a  series  of  small 
staples.  Both  the  cable  and  the  ground  wire 
before  mentioned,  were  in  plain  sight  of 
anyone  who  might  choose  to  look  for  or 
observe  them,  and  both  had  been  there  for 
some  years.  The  pole  near  the  top  was  pro- 
vided with  several  cross-arms  for  the  accom- 
modation of  the  different  wires,  and  the 
wires  of  the  telephone  company  were  above 
those  of  the  electric  company.  After  Milne 
and  Foss  had  reached  a  convenient  position 
for  that  purpose,  they  cut  the  high-voltage 
wire  belonging  to  the  electric  company,  and 
after  some  other  employees  farther  down  the 
line  had  made  some  necessary  changes  or 
adjustments,  which  occupied  something  like 
three-quarters  of  an  hour,  they  were  notified 
to  again  connect  up  and  tape  the  wire.  Aft- 
er the  connection  had  been  completed,  Milne 
proceeded  to  tape  the  wire,  that  is,  to 
wind  with  tape  the  ends  which  had  previous- 
ly been  stripped  of  insulation  in  order  to 
make  the  connection.  While  doing  this  tap- 
ing, Milne  received  a  shock  of  electricity 
which  immediately  resulted  in  his  death. 
The  uncontradicted  testimony  was  that  Milne 
was  burned  on  the  right  thumb  and  the  right 
foot,  and  that  he  must  have  therefore  come 
in  contact  with  the  high-voltage  wire  and 
some  ground  wire  at  the  same  time,  which 
caused  the  current  to  pass  through  his  body. 
The  testimony  also  showed  that  he  probably 
came  in  contact  with  the  ground  wire  and 
thus  brought  about  the  passage  of  the  cur- 
rent through  his  body  while  he  was  working 
on  the  high-voltage  wire.  There  was  also 
undisputed  testimony  that  Milne  was  a  line- 
man of  experience ;  that  there  were  two  things 
which  every  lineman  must  look  out  for  and 
avoid,  one  being  a  short  circuit  and  the  other 
a  ground,  and  that  Milne  probably  grounded 
himself  by  getting  his  foot  in  contact  with 
the  ground  wire,  running  down  the  side  of 
the  pole,   while  his   hands  were  in  contact 


with  the  high-voltage  wire  which  he  was  en- 
gaged in  taping.  The  court  said:  '*It  clear- 
ly appears  from  the  record,  portions  of  which 
have  been  above  set  forth  in  considering  the 

.  .  exceptions,  that  the  unfortunate  vic- 
tim of  this  lamentable  occurrence  was  guilty 
of  such  contributory  negligence  in  the  prem- 
ises as  to  preclude  a  recovery,  under  the  rule 
heretofore  laid  down  in  Judge  v.  Narragan- 
sett  Electric  Lighting  Co.  21  R.  I.  128,  42 
Atl.  507,  and  23  R.  I.  208,  49  Atl.  961.  It 
is  undisputed  that  he  was  for  three-quarters 
of  an  hour  at  least  upon  the  pole,  unoccupied 
and  waiting  for  other  workmen  to  do  their 
work  elsewhere.  There  was  no  emergency  re- 
quiring a  sudden  ascent  or  descent  of  the 
pole,  and  immediate  action  to  prevent  dam- 
age to  life  or  property,  but  abundant  oppor- 
tunity for  a  careful  examination  of  the  pole 
and  all  its  equipment,  had  he  seen  fit  to 
make  such  an  examination;  and  the  accident 
happened  in  the  early  afternoon  of  a  July 
day,  when  there  was  abundant  light  for  such 
a  purpose.*' 

In  Cincinnati  Gas,  etc.  Co.  v.  Archdeacon, 
80  Ohio  St  27,  88  X.  E.  125,  it  was  alleged 
that  some  time  prior  to  the  date  of  the  ac- 
cident, the  telephone  company  employing  the 
plaintiff^s  inte^itate  as  a  lineman  had  per- 
mitted an  electric  light  company  to  stretch 
a  guy  wire  from  one  of  its  poles  to  a 
pole  of  the  telephone  company  in  such  a 
negligent  manner  as  to  endanger  the  lives 
of  the  employees  of  the  telephone  com- 
pany,  and  also  to  attach  to  its  poles  and 
there  to  maintain,  wires  for  the  transmission 
of  heavy  currents  of  electricity,  the  wire 
being  defectively  insulated  to  the  great  dan- 
ger of  its  eniphn'ees.  The  plaintiff's  ca^e  as 
made  by  the  evidence  was,  in  substance,  that 
his  intestate,  on  the  dav  when  he  received 
his  injury,  was  directed  to  climb  the  pole  in 
question  for  the  purpo?*  of  restoring  to  its 
position  a  wire  of  the  telephone  company 
whose  employee  he  was,  which  wire  had  been 
displaced  by  a  falling  limb,  and  that  while 
carrying  out  that  order  in  his  own  way.  when 
he  reached  the  proper  height  upon  the  pole 
he  abandoned  the  »«tirrups  provided  for  that 
purpose  and  stood  upon  the  guy  wire,  and 
thus  standing,  attempted  by  means  of  a  hand 
rope  attached  to  the  detached  telephone  wire 
to  throw  that  about  the  electric  light  wire 
and  draw  it  over  into  place;  that  in  doing 
so  the  guy  wire  being  attached  to  the  pole 
BO  as  to  be  in  contact  with  the  metallic 
blade,  which  was  connected  with  a  truss 
rod  to  add  stability  to  the  pole,  and 
his  hand  touching  an  electric  light  wire 
charged  with  a  heavy  current  at  the  point 
where  the  insulation  was  defective,  al- 
tiiough  the  defect  was  not  apparent,  he  es- 
tablished a  connection  which  carried  the 
fatal  current  through  his  body.  The  court 
said:     "'There  is  no  occasion  to  doubt  that 
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bjT  their  arrangement  for  the  joint  use  of  the 
wooden    pole,    upon    which   the   decedent   re< 
ceived   liis   fatal  injury,  for  the  purpose  of 
carrying   their  wires,  each  company  became 
charged,  as  to  that  use,  with  the  same  obli- 
gatioi&B   to  employees  of  the  other  company 
as  to  its  own^  and  the  employees  of  each  com- 
pany   became   charged   with   the   correlative 
duty  of  exercising  due  care  for  their  own  pro- 
tect ion  with  respect  to  both  of  the  companies. 
Could  there  be  a  recovery  in  the  present  caso 
if  the  decedent  had  been  an  employee  of  the 
plaintiff    in    error    instead   of   the   telephone 
company?    According  to  the  testimony  of ^11 
the  witsesses,  both  as  to  the  ^nditions  ex- 
isting at  the  time  of  the  fatal  injury  and  as 
to  the  operations  of  the  electric  current,  it 
was  indispensable  that  four  distinct  acts,  all 
sliced  to  be  negligent,  should  concur.    They 
are,  that  the  company  attached  its  guy  wire 
to  the  pole  at  the  point  where  it  was  in  con- 
tact with  a  truss  plate,  thus  grounding  the 
guy  wire;  that  its  line  wire  was  defectively 
insulated;   that  the  decedent  placed  his  foot 
upon  the  guy  wire  instead  of  upon  the  stir- 
rups,  or   steps,   provided   for   that   purpose, 
and  that  while  in  that  position  he  brought 
bis  hand  in  contact  with  the  defectively  in- 
sulated wire.     If  anv  one  of  these  four  con- 
ditione  had  been   omitted,  according  to  the 
testimony,  the  decedent  would  have  received 
no  injury.     Assuming  the  negligence  of  the 
company,  both  as  to  the  manner  of  attach- 
ing  the  guy   wire,  and   the   maintaining  of 
the  defectively  insulated  line  wire,  would  it 
naturally  expect  an  injury  of  this  character 
to  result  from  those  defective  conditions  if 
known  to  it,  or  if  capable  of  being  known 
by    the   exercise  of   ordinary   care?     All   of 
these  dangerous  conditions  were  beyond  the 
reach  of  the  inexperienced  members  of  the 
public,    and    where    they   might   afTect   only 
those  who  were  familiar  yrith  the  surround- 
ing  conditions,  or   would   be  entitled   to  be 
informed  respecting  them  if  they  were  not 
so    familiar.     The   decedent    was   an   experi- 
enced   lineman,   and    there   is  no   sui^gestion 
that  he  needed  to  be  informed  as  to  the  perils 
of  his  occupation.    The  company  is  liable  in 
the   absence   of   contributory   negligence   for 
such  consequences  as  would,  in  the  exercise 
of  ordinary  foresight,  be  regarded  as  likely 
to   result   from   its   negligence.     In   the   ex- 
ercise of  such  foresight  would  it  have  been 
foreseen    that   these   conditions,    inaccessible 
to  persons  not  engaged  in  the  dangerous  oc- 
cupation of  maintaining  the  lines,  might  na- 
turally lead  to  injury  to  those  so  engaged? 
The  obvious  and  known  purpose  of  guy  wires 
is  to  give  stability  to  the  poles  to  which  they 
are  attached.     The  obvious  and  known  pur- 
pose  of   the   stirrups  or   steps,   with   which 
this  pole  was  supplied,  was  to  furnish  the 
means  of  ascent  and  descent  to  those  who 
were    charged    with    maintaining    the    lines. 


The  presence  and  purpose  of  the  stirrups 
were  obvious  and  were  well  known  to  the  de- 
cedent, for  not  only  was  he  experienced  in  hia 
employment,  but  he  had  twice  ascended  and 
descended  by  them  but  a  few  minutes  before 
the  ascent  upon  which  he  received  his  fatal 
injury.  The  contact  of  his  hand  with  the 
wire  carrying  the  fatal  current  seems  to  have 
occurred  fortuitously  while  he  was  attempt- 
ing to  pass  a  hand  cope  over  it,  but  a  like 
observation  cannot  be  made  with  respect  to 
his  position  upon  the  guy  wire.  However 
little  he  may  have  reflected  upon  the  conse- 
quences which  might  result  therefrom,  he  as- 
sumed that  position  purposely  and  unneces- 
sarily. If  his  contact  with  the  guy  wire  had 
resulted  from  accident,  as  by  the  giving  way 
of  a  stirrup  or  other  chance  incident  to  the 
performance  of  his  duty,  important  consid- 
erations, now  absent,  would  have  been  intro- 
duced into  the  case.  In  view  of  the  consider- 
ations actually  presented,  can  it  be  said  that 
the  injury  to  the  decedent  was  a  consequence 
to  be  anticipated  in  the  exercise  of  ordinary 
foresight?  Furthermore,  obsei-viug  how  close- 
ly allied  are  the  subjects  of  proximate  cause 
and  contributory  negligence  in  cases  of  this 
character,  and  remembering  that  the  doctrine 
of  comparative  negligence  has  never  been 
applied  in  this  state,  can  it  be  said  that  the 
decedent  exercised  due  care  for  his  own 
safety?  Neitlier  in  brief  nor  record  can  we 
find  sufficient  reason  for  an  affirmative  answer 
to  either  of  these  questions.  '  They  must  be 
answered  in  the  negative." 

In  Columbus  R.  Co.  v.  Dorsey,  119  Ga.  363, 
46  S.  E.  635,  121  Ga.  697,  49  S.  E.  698,  it 
appeared  that  the  plaintilT's  intestate,  a  line- 
man in  the  employ  of  a  telephone  company, 
climbed  one  of  the  company's  poles  and  while 
in  the  performance  of  his  duty,  came  in  con- 
tact with  the  wire  of  an  electric  light  com- 
pany strung  on  the  pole  with  the  consent 
of  the  telephone  company,  and  was  killed. 
The  insulation  had  become  worn  off  the  wire 
at  the  pole  and  for  several  feet*  on  either 
side  of  it,  which  fact  it  was  conceded  the  line- 
man was  presumed  to  know.  It  was  held  that, 
under  these  circumstances,  if  there  was  a  safe 
way  to  pass  this  dangerous  wire,  it  was  in- 
cumbent on  the  lineman  to  avoid  the  danger, 
and  that  his  failure  to  do  so  would  demon- 
strate negligence  on  his  part.  On  the  other 
hand,  if  it  was  unsafe  to  undertake  to  pass 
this  dangerous  wire,  the  lineman  should  not 
have  attempted  to  do  so.  In  either  event,  it 
was  held,  he  did  not  observe  ordinary  care, 
and  hence  his  mother  was  not  entitled  to 
recover  damages  for  his  death. 

Joint  or  Separate  Liability. 

It  has  been  insisted  that  where  a  complaint 
charges  acts  of  joint  and  concurring  negli- 
gence in  two  electric  companies  proximately 
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causing  the  injuries  complained  of,  in  order 
to  sustain  his  case,  the  plaintiff  is  required 
to  establish  the  negligence  of  both  companiesj 
and  that  a  failure  of  proof  as  against  either 
requires  a  verdict  in  favor  of  both.  In  Bean- 
ing  V.  South  Bend  Electric  Co.  45  Ind.  App. 
261,  90  N.  £.  786,  the  court  denied  such  a 
contention,  saying:  "We  do  not  agree  that 
the  conclusion  follows  that  it  is  necessary  to 
appellant's  case  that  the  evidence  shall  show 
that  both  defendants  were  guilty  of  negligence 
charged  against  each,  and  resulting  in  the 
appellant's  injury.  There  may  be  several 
proximate  causes  of  a  particular  injury,  some 
of  them  innocent,  and  for  which  no  liability 
exists  on  the  part  of  anyone;  others  may  be 
the  result  of  tortious  acts  of  one  or  more. 
When  this  is  true,  each  of  the  tortfeasors  is 
jointly  and  severally  liable  for  the  injury  re- 
sulting, and  the  fact  that  accidental  or  inno- 
cent causes  or  conditions  and  concurring 
wrongful  acts  of  other  parties  join  to  produce 
the  given  injury  does  not  affect  the  liability 
of  any  one  of  the  wrongdoers.  Here,  if  the 
electric  company  were  guilty  of  negligence, 
which  proximately  contributed  to  appellant's 
injury,  the  fact  that  the  attachment  of  the 
telephone  company's  wire  cable  to  the  tele- 
phone seat  concurred  in  producing  the  injury, 
and  that  for  this  incidental  connection  the  tel- 
ephone company  was  not  guilty  of  negligence, 
would  not  affect  the  liability  of  the  electric 
company.  The  connection  between  the  cable 
seat  and  the  cable  was  a  mere  condition,  which 
in  and  of  itself  would  have  been  entirely 
harmless.  It  was  a  condition  upon  which  the 
electric  light  company's  negligence  operated 
and  produced  the  injury." 

The  reported  case  was  an  action  for  dam- 
ages for  the  death  of  a  telephone  lineman 
caused  by  his  having  come  in  contact  with  a 
defectively  insulated  wire  belonging  to  the 
defendant  electric  company,  strung  on  the 
same  poles  and  in  close  proximity  to  a  cable 
of  the  telephone  company  which  he  was  in- 
specting. The  principal  question  therein  was 
as  to  the  effect  of  a  release  given  by  the  plain- 
tiff to  the  telephone  company,  expressly  dis- 
charging "the  fund  established  under  the 
plan  for  employees*  pension,  disability  bene- 
fits and  insurance,"  and  the  telephone  com- 
pany, from  claims  or  actions  arising  out  of 
'  the  death  of  the  plaintiff's  husband.  There 
was  no  provision  or  condition  that  payments 
from  the  fund  were  in  any  way  dependent  on 
the  question  of  negligence,  either  on  the  part 
of  the  company  or  on  the  part  of  the  em- 
ployee. The  contention  of  the  electric  light 
"ompany  was  that  its  negligence  concurred 
with  that  of  the  telephone  company,  that  the 
cause  of  action  was  a  joint  tort,  and  that 
hence  the  release  of  one  was  a  bar  to  further 
proceedings  against  the  other.  However,  the 
court  holds  that  the  payment  under  the  re- 


lease was  not  a  settlement  of  the  claim  for 
damages,  or  as  the  value  of  the  injury,  but 
was  the  exact  amount  of  the  insurance  fund, 
paid  pursuant  to  the  provisions  governing  i^ 
and  without  any  reference  to  any  alleged  tort. 
The  court  states  that  it  cannot  be  said,  there- 
fore, that  the  plaintiff  has  obtained  satis- 
faction of  her  claim  for  damages  from  one 
tortfeasor,  and  hence  that  the  electric  com- 
pany has  not  been  released  or  tiie  action 
barred. 

Separate  Poles. 
Duty  of  Company. 

OeneraUy, 

An  electrical  company,  engaged  in  the  buai- 
ness  of  generating,  transmitting  and  distribu- 
ting the  most  dangerous  and  least  understood 
article  known  to  the  business  or  commercial 
world,  namely,  electrical  energy,  an  unseen 
force,  is  chargeable  with  the  legal  duty  of 
handling  it  so  as  to  protect  the  public  and 
especially  those  whom  it  may  reasonably 
anticipate  will  be  called  on  to  come  near  or 
in  contact  with  its  wires  in  pursuing  business 
or  pleasure.  Curtis,  Law  of  Electsricity, 
§  610;  1  Joyce,  Electrical  Law,  §  445;  Dwight 
Mfg.  Co.  V.  Word  (Ala.)  75  So.  979;  Staab 
V.  Rocky  Mt.  Bell  Tel.  Co.  23  Idaho  314,  129 
Pac.  1078;  Mitchell  v.  Raleigh  Electric  Co. 
129  N.  C.  166,  39  S.  E.  801,  85  Am.  St.  Rep. 
735,  55  L.R.A.  398.  This  duty  of  an  electric 
company,  that  it  shall  exercise  a  care  com- 
mensurate with  the  danger,  requires  it  to 
insulate  its  wires  and  to  use  reasonable  care 
to  keep  them  insulated  at  places  where  persons 
may  be  expected  to  come  in  proximity  to  them. 
Curtis,  Law  of  Electricity,  §  510;  Dwight 
Mfg.  Co.  V.  Word  (Ala.)  75  So.  979;  Rowe 
V.  Taylorville  Electric  Co,  213  111.  318,  72 
N.  E,  711,  affirming  judgment  114  111.  App. 
535. 

It  has  also  been  said  that  it  is  the  duty  of 
the  company,  under  such  conditions,  to  keep 
the  wires  perfectly  insulated,  and  that  it  must 
exercise  the  utmost  care  or  the  highest  de- 
gree of  care  and  skill  practicable  to  maintain 
them  in  this  condition  at  such  places.  1 
Joyce,  Electrical  Law,  §  445;  Mitchell  v. 
Raleigh  Electric  Co.  129  N.  C.  166,  39  S.  E. 
801,  85  Am.  St.  Rep.  735,  55  L.R.A.  398; 
Hippie  V.  Edison  Electric  Illuminating  Co. 
240  Pa.  St.  91,  87  Atl.  297. 

The  exercise  of  that  degree  of  care  which 
the  law  terms  "ordinary  care"  requires  the  use 
of  very  great  care  by  an  electric  light  com- 
pany in  the  construction,  maintenance  and 
operation  of  its  appliances  for  conducting  its 
currents  of  electricity  of  high  voltage.  Cut- 
ler V.  Putnam  Light,  etc.  Co.  80  Conn.  470, 
68  Atl.  1006.     And  the  fact  that  it  mav  be 
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expensive  or  inconyenieiit  to  place  and  keep 
a  proper  iiisiilation  on  electric  wires  will  not 
excuse  an  electric  company  for  its  failure  to 
do  so.  Curtis,  Law  of  Electricity,  §  610;  1 
Joyce,  Electrical  Law,  §  445 ;  Dwight  Mfg.  Go. 
T.  Word  (Ala.)  75  So.  979;  Mitchell  v.  Ral- 
eigh Electric  Co.  129  N.  C.  166,  39  S.  E.  801, 
85  Am.  St.  Rep.  735,  55  L.R.A.  398.  See 
also  Overall  v.  Louisville  Electric  Light  Co. 
(Ky.)  47  S.  W.  442. 

But  this  duty  to  insulate  wires  for  the  pro- 
tection of  persons  who  may  come  in  contact 
with  them,  does  not  ^extend  to  those  places 
where  no  one  could  reasonably  be  expected 
to  come  in  contact  with  the  wires.  1  Joyce, 
Electrical  Law  §  445;  Rowe  v.  Taylorville 
Electric  Co.  213  111.  318,  72  N.  E.  711, 
affirming  judgment  114  111.  App.  535. 

Hence,  an  electric  company,  being  bound  to 
recognize  the  rights  of  another  electric  com- 
pany to  maintain  and  use  its  poles  and  wires, 
and  to  consider  the  fact  that  the  linemen  or 
employees  of  the  latter  company  are  required 
in  the  perfornuince  of  their  duties  to  climb 
the  poles  for  the  purpose  of  maintaining  and 
repairing  their  company's  wires,  is  negligent 
where  it  fails  so  to  insulate  and  place  its 
wires  as  to  permit  the  employee  of  another 
company,  who  ascends  a  pole  of  his  company 
in  the  discharge  of  his  regular  duties,  to 
perform  his  work  in  safety  and  without  dan- 
ger, and  is  liable  for  the  injuries  received  by 
the  employee  where  he  is  not  guilty  of  con- 
tributory negligence. 

Afcd«na.— Dwight  Mfg.  Co.  v.  Word,  76 
So-  979. 

Conneetiimi, — Cutler  v.  Putman  Light,  etc 
Co.  80  Conn.  470,  68  Atl.  1006. 

Idaho. — Staab  v.  Rocky  Mountain  Bell 
Telephone  Co.  23  Idaho  314,  129  Pac.  1078. 

lUiwnw. — Rowe  v.  Tfeylorville  Electric  Co. 
213  HI.  318,  72  N.  E.  711,  affirming  judgment 
114  111.  App.  535 ;  Commonwealth  Electric  Co. 
V.  Rose,  214  111:  545,  73  N.  E..780,  affirming 
judgment  114  111.  App.  181. 

Iowa. — ^Toney  v.  Interstate  Power  Co.  163 
N.  W.  394. 

Kansa8. — Biddle  v.  Leavenworth  Light,  etc. 
Co.  87  Kan.  604,  126  Pac.  51;  Rambo  v.  Em- 
pire Dist.  Electric  Co.  90  Kan.  390,  133  Pac. 
553. 

Kentucky. — Overall  ▼.  Louisville  Electric 
Light  Co.  47  S.  W.  442,  20  Ky.  L.  Rep.  769. 

Maryland. — Ziehm  v.  United  Electric  Light, 
etc.  Co.  104  Md.  48,  64  Atl.  61. 

Michigan. — Teachout  v.  Grand  Rapids,  etc. 
R.  Co.  179  Mich.  388,  146  N.  W.  241. 

Minnesota. — Muslof  v.  Duluth  Edison  Elec- 
tric Co.  108  Minn.  369,  122  N.  W.  499,  24 
L.R.A.(N.S.)    451. 

Missouri. — Mahaney  v.  Independence,  183 

8.  W.  1117. 

Oklahoma, — ^Ladow  v.  Oklahoma  Gas,  etc 
Co.  28  Okla.  15,  119  Pac  250. 


Pennsylvania. — Hippie  v.  Edison  Electric 
Illuminating  Co.  240  Pa.  St.  91,  87  Atl.  297 ; 
Phillips  V.  Erie  County  Electric  Co.  249  Pa. 
St.  445,  94  Atl.  1070. 

Teooas. — San  Antonio  Gas,  etc.  Co.  v.  Bad- 
ders,  46  Tex.  Civ.  App.  559,  103  S.  W.  229; 
Snyder  Ice,  etc.  Co.  v.  Bowron,  156  S.  W.  650. 

Utah. — Swan  v.  Salt  Lake,  etc.  R.  Co.  41 
Utah  518,  127  Pac.  267. 

Vermont. — ^Drown  v.  New  England  Tele- 
phone, etc.  Co.  80  Vt.  1,  66  Atl.  801,  81  Vt. 
358,  70  AtL  599. 

Virgima. — Danville  v.  Thornton,  110  Va. 
541,  66  S.  E.  839. 

Canada. — Toronto  v.  Lambert,  reported  in 
full,  post,  this  volume  at  page  57. 

The  foregoing  cases  supporting  the  rule  are 
discussed  and  quoted  from  at  length  infra. 

Each  is  bound  to  know  that  the  servants 
of  the  other  may  come  into  contact  with  its 
wires.  So  each  has  a  common  right  and  it  is 
the  duty  of  each  to  exercise  all  reasonable 
precaution  for  the  prevention  of  injury  to 
the  servants  of  the  other  who  may  be  sent 
there  in  the  performance  of  their  duty.  Mitch- 
ell V.  Raleigh  Electric  Co.  129  N.  C.  166, 
39  S.  E.  801,  86  Am.  St.  Rep.  735,  55  L.R.A. 
398. 

So,  in  determining  what  precautions  it 
shall  take  against  danger  to  human  life  by 
possible  contact  with  its  highly  charged  wires, 
an  electric  light  company  is  bound  to  recog- 
nize the  rights  of  an  electric  railway  company 
to  maintain  and  use  its  poles  and  wires,  and 
to  consider  the  fact  that  an  electric  railway 
company's  linemen  are  required  in  the  per- 
formance of  their  duties  to  climb  the  poles 
for  the  purpose  of  maintaining  and  repairing 
the  railway  company's  wires.  Cutler  v.  Put- 
nam Light,  etc.  Co.  80  Conn.  470,  68  Atl. 
1006. 

And  where  a  telephone  ''trouble"  man  was 
in  the  exercise  of  a  duty  that  required  him 
to  ascend  and  descend  the  telephone  com- 
pany's distributing  pole,  it  was  held  that  an 
electric  company  owed  him  a  clear  legal  duty 
to  have  its  wires  so  placed  and  insulated  as 
to  permit  him  to  perform  this  work  in  safety 
and  without  danger.  Ziehm  v.  United  .Elec- 
tric Light,  etc.  Co.  104  Md.  48,  64  AtL  61. 

So,  where  an  electric  light  company  allowed 
its  wires  to  be  in  close  proximity  to  telephone 
wires,  and  it  was  chargeable  with  notice  that 
linemen  would  be  compelled  to  climb  the  tele- 
phone poles  and  work  among  the  telephone 
wires,  it  was  said  to  be  extremely  doubtful 
whether  the  company  had  exercised  the  care, 
in  protecting  its  wires,  that  it  should  have 
exercised  in  such  a  case.  Staab  v.  Rocky 
Mountain  Bell  Telephone  Co.  23  Idaho  314, 
129  Pac.  1078. 

The  fact  that  the  dangerous  condition  of  its 
wires  is  due  to  its  employees  failing  to  finish 
their  work  and  leaving  it  in  a  dangerous  con- 
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dition  does  not  detract  from  itB  character  as 
the  act  or  omission  of  the  electric  light  com- 
pany itself.  San  Antonio  Gas,  etc.  Co.  ▼.  Bad- 
ders,  46  Tex.  Civ.  App.  659,  103  S.  W.  229. 
And  where  an  electric  light  company  was  neg- 
ligent with  respect  to  its  failure  to  exercise 
the  very  highest  degree  of  care  practicable,  it 
was  held  to  be  no  defense  that  a  telephone 
company  did  not  take  proper  care  to  protect 
its  employees  from  the  negligence  of  the  other 
company.  Hippie  v.  Edison  Electric  Illumin- 
ating Co.  240  Pa.  St.  01,  87  Atl.  297. 

The  only  duty  with  respect  to  the  use  of 
electric  wires  is  to  place  them  where  they  are 
normally  inaccessible  to  the  unwary,  and  to 
guard  them  by  the  best  insulation,  or  other 
practicable  protective  devices,  from  dangerous 
contact  with  those  who  may  nevertheless  be 
expected  to  be  exposed  thereto.  Dwight  Mfg. 
Co.  V.  Word  ( Ala. )  75  So.  979. 

It  has  been  held  that  an  electric  light  com- 
pany is  guilty  of  a  breach  of  duty  to  the 
employees  of  a  telephone  company  in  main- 
taining and  operating  a  wire,  carrying  a  dan- 
gerous current  of  electricty,  in  such  proximity 
to  the  telephone  wires  that  the  employees  of 
the  latter  company  are  likely  to  come  in  con- 
tact therewith  while  in  the  proper  discharge 
of  their  duties,  only  when  the  dangerous 
proximity  complained  of  is  caused  by  it. 
Dwight  Mf^.  Co.  V.  Word  (Ala.)  75  So.  979; 
Young  V.  Brandon,  26  Manitoba  810,  33  West. 
L.  Rep.  216,  9  West.  W.  Rep.  914,  25  Domin- 
ion L.  Rep.  296,  reversing  9  West.  W.  Rep. 
62,  32  West.  L.  Rep.  (Manitoba)  231.  In  the 
latter  case  it  appeared  that  the  defendant 
electric  company  attached  to  the  top  of  each 
pole  a  wooden  cross-bar  at  right  angles  to 
tlie  line  of  the  lane,  and  to  this  bar  were 
attached  three  insulated  wires  each  parallel 
with  the  other  and  all  in  the  same  horizontal 
plane.  These  poles  were  about  twenty-nine 
feet  high  and  at  the  place  where  the  accident 
happened  the  wires  were  exactly  twenty-eight 
feet  six  inches  above  the  level  of  the  lane. 
After  this  work  had  been  completed  and  had 
been  in  operation  for  some  time,  a  telegraph 
company  erected  poles  in  the  lane  where  the 
accident  happened,  which  were  much  longer 
and  extended  much  higher  than  the  poles  of 
the  defendants.  They  were  placed  on  the 
same  side  of  the  lane  and  in  a  line  with  the 
defendants'  poles.  The  pole  on  which  the 
accident  happened  was  one  of  those  erected  by 
the  telegraph  company  and  for  some  reason 
it  was  placed  between  the  wires  of  the  de- 
fendants so  that  one  wire  was  on  one  side 
of  it  and  two  on  the  other  side,  and  accord- 
ing to  the  plan  referred  to  in  the  judgment 
of  the  trial  judge,  it  stood  about  midway  be- 
tween the  poles  supporting  the  wires  of  the 
defendants.  The  telegraph  company  strung 
wires  at  about  the  top  of  their  poles  and  at 
this  pole  their  wires  were  ten  feet  six  inches 


above  the  wires  of  ^ka  defeadants.  For  aom» 
reason  someone  attached  the  single  wire  of 
the  defendants,  which  hung  on  one  side  of 
this  pole,  by  a  bracket  with  an  insulator  to 
the  side  of  the  pole  next  to  which  it  was 
hanging  in  such  a  nuinner  that  it  was  thus 
fixed  four  inches  from  the  pole,  and  this  had 
been  done  more  than  a  year  before  the  acci- 
dent. The  two  wires  on  the  other  side  were 
not  attached  to  the  pole  in  any  way,  but 
from  the  evidence  it  would  require  care  for 
a  man  to  go  up  or  down  the  pole  without 
touching  the  fixed  wire  on  one  side  or  the 
nearest  loose  one  on  the  other.  The  insula- 
tion on  the  fixed  wire  was  worn  or  drawn  off 
for  a  few  inches  next  to  where  it  was  fastened 
to  the  bracket  and  probably  this  contributed 
to  the  accident, — it  may  have  been  caused  by 
the  method  of  attachment.  The  plaintiff  was, 
at  the  time  of  the  accident,  in  the  employ  of 
the  telegraph  company,  and  in  the  perform- 
ance of  his  duty  he  ascended  this  pole  to  the 
top,  necessarily  passing  the  defendants'  wires, 
and  on  his  way  down,  having  a  guy  wire 
which  reached  to  the  ground  on  his  shoulder^ 
a  circuit  was  in  some  way  formed  with  the 
defendants'  wires  and  he  received  such  a 
shock  that  he  fell  to  the  ground,  and  hence 
this  action.  The  court  said:  '^There  is  no 
question,  I  take  it,  that  in  the  erection  and 
placing  of  these  poles  and  wires  the  defend- 
ants were  acting  within  their  legal  rights  and 
powers  and  that  they  were  in  no  way  guilty 
of  any  negligence,  and  I  can  see  no  reason 
why  they  should  insulate  their  wires,  so  far, 
at  all  events,  as  the  public  are  concerned. 
.  .  .  The  defendants'  wires  usually  carried 
very  large  voltage  and  were  dangerous,  which 
it  seems  to  me,  the  telegraph  company  must 
have  known.  .  .  .  The  defendants  put  up 
their  wires  tAventy-nine  feet  above  the  surface 
within  their  lawful  right,  and  without  negli- 
gence, even  if  originally  not  insulated.  The 
telegraph  company  afterwards  erected  their 
poles  unduly  and  dangerously  close  to  these 
wires  and  invited  their  workmen  to  use  these 
poles.  Tlie  defendants  owed  no  duty  to  these 
workmen,  and  I  cannot  see  why  the  defend- 
ants should  be  held  liable  for  negligence  be- 
cause the  telegraph  company  erected  a  pole 
dangerously  near  these  high-tension  wires." 
If,  however,  a  telephone  company  has 
erected  its  wires  in  dangerous  proximity  to 
an  electric  light  company's  wires  previously 
erected,  the  latter  company  is  manifestly  un- 
der no  duty  to  remove  its  wirejf  to  a  safe  dis- 
tance. Dwight  Mfg.  Co.  V.  Word  (Ala.)  75 
So.  979.  See  also  Young  v.  Branden,  25 
Manitoba  810,  33  West.  L.  Rep.  216,  9  West. 
W\  Rep.  914,  26  Dominion  L.  Rep.  296,  rever»^ 
ing  9  West.  W.  Rep.  62,  32  West.  L.  Rep. 
(Manivoba)  231.  It  is  no  doubt  true,  in 
such  a  case,  that,  if  the  electric  light  company 
acquiesces  in  the  dangerous  proximitv  of  the 
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telephone  wires  to  its  own,  it  is  under  the 
duty  to  keep  its  wires  in  such  a  condition  as 
to  insure  the  safety  of  those  exposed  to  im- 
mediate contact  therewith,  so  far  as  due  care 
may  do  so.  Dwight  Mfg.  Co.  v.  Word  (Ala.) 
75  So.  079. 

In  Biddle  v.  Leavenworth  Light,  etc.  Co.  87 
Kan.  604,  125  Pac.  51,  it  was  claimed  that  a 
telephone  company  erected  poles  and  stretched 
wires  first  and  that  a  power  company  after- 
wards  erected  its  poles  and  stretched  its 
wires,  and  that  therefore  the  telephone  com- 
pany was  not  responsible  for  the  proximity  of 
the  wires.  But  the  court  said  that  while 
each  of  the  companies  was  equally  entitled 
lo  the  use  of  the  alley  for  the  purpose  of 
Betting  its  poles  and  stretching  its  wires,  yet 
on  the  principle  that  one  should  so  use  his 
own  property  as  not  unnecessarily  to  injure 
the  rights  of  others  it  could  hardly  have  been 
contended  that  the  telephone  company,  in 
view  of  the  evident  danger  to  its  employees 
in  the  discharge  of  their  duties,  could  not 
have  prevented  the  power  company  from 
stringing  its  wires  in  such  close  proximity 
to  the  telephone  wires.  And  from  the  fact 
that  this  was  not  done,  it  was  held  that  the 
jury  might  have  rightly  inferred  that  the 
stringing  and  maintaining  of  the  wires  of  the 
power  company  in  the  proximity  shown  was 
with  the  acquiescence  and  consent  of  the  tele- 
phone company,  and  that  it  was  equally  the 
fault  and  negligence  of  each  that  the  wires 
were  so  maintained,  and  each  was  equally 
responsible  for  the  injury  that  resulted  there- 
from. 

Charging  a  wire,  even  with  knowledge  that 
a  telephone  company's  employees  may  come 
in  contact  with  it,  is  not  a  breach  of  duty  on 
the  part  of  an  electric  company,  unless  the 
wire  is  improperly  located,  or  in  an  improper 
condition  as  to  insulation.  Dwight  Mfg.  Co. 
V.  Word  (Ala.)  75  So.  979;  South  Shore  Gas, 
et«.  Co.  V.  Ambre,  44  Ind.  App.  435,  87  N.  E. 
246.  See  however,  Howe  v.  Taylorville  Elec- 
tric Co.  213  111.  318,  72  N.  E.  Vll,  affirming 
judgment  114  111.  App.  535.  But  it  has  been 
held  that  although  the  alleged  dangerous  situ- 
ation presented  by  the  proximity  of  the  wires 
of  an  electric  light  company  to  those  of  a 
telephone  company  was  not  brought  about  by 
the  latter  company  in  the  sense  that  it  active- 
ly participated  in  creating  it,  yet,  if  it  was 
dangerous,  it  was  as  much  its  duty  to  remedy 
it  as  though  it  had  brought  it  about  in  the 
first  place.  Drown  v.  New  England  Telephone* 
etc.  Co.  80  Vt.  1,  66  AtL  801;  same  case  81 
Vt.  358,  70  Atl.  599. 

The  obligation  of  an  electric  company  to 
in.Qulate,  it  has  been  held,  is  not  absolute,  but 
alternative.  "Either  the  wire  must  be  in- 
sulted, or  it  must  be  so  located  as  to  be, 
comparatively  speaking,  harmless.''  Curtis, 
Law  of  Electricity,  §  611;  Dwight  Mfg.  Co.  v. 


Word  (Ala.)  76  So.  979.  So  where  an  elec- 
tric wire  is  located  on  an  overhead  structure, 
and  removed  by  several  feet  from  all  possibil- 
ity of  injuring  anybody  who  may,  in  the  exer- 
cise of  his  usual  rights  and  duties  in  a  high- 
way, be  in  its  vicinity,  an  electric  company 
is  not  under  a  duty  to  protect  it  by  an  abso- 
lutely perfect  insulation,  so  that  no  person, 
however  extraordinary  may  be  the  rightful 
duties  he  is  engaged  in,  can  be  injured  through 
contact  with  it.  Calumet  Electric  St.  R.  Co. 
V.  Grosse,  70  111.  App.  381,  wherein  this  rule 
was  applied  in  an  action  by  a  lineman  for 
injuries.  It  appeared  that  the  defendant 
operated  an  electric  car  line.  Its  trolley 
wires  were  fed  by  span  wires  from  insulated 
feed  wires  carried  on  poles  standing  between 
the  telephone  poles  and  the  east  sidewalk. 
The  two  lines  of  poles  were  on  substantially 
parallel  lines,  about  fifteen  feet  apart.  Both 
lines  of  poles  were  on  the  east  side  of  the 
avenue,  and  the  telephone  poles  stood  not  far 
from  midway  between  the  feed  wire  poles  and 
the  trolley  wires,  and  were  from  five  to  ten 
feet  higher  than  the  feed  wire  poles.  The 
arms  of  the  telephone  poles  being  higher 
than  the  span  wires,  it  was  necessary,  in 
order  to  string  the  telephone  wires  taut,  to 
get  them  across  and  above  the  span  wires 
that  reached  across  the  street,  from  the  feed 
to  the  trollev  wires,  between  the  successive 
telephone  poles  The  method  of  doing  the 
work  was  for  the  plaintiff,  acting  as  line- 
man, to  proceed  ahead  and,  taking  hold 
of  the  telephone  wire  that  reached  from 
the  last  preceding  telephone  pole,  across  the 
feed  wires  to  the  coil  of  wire  on  the  ground, 
to  flop  or  swing  it  over  the  intervening  feed 
wire  pole,  after  which  it  would  be  taken  by 
a  man  on  the  next  telephone  pole  and  fas- 
tened, and  so  on  to  the  next  pole.  It  was  the 
only  method  then  used  in  that  city  under 
like  conditions.  The  method  pursued  was  fol- 
lowed in  the  instance  under  consideration  for 
the  distance  of  about  a  mile  and  a  half  in 
safety,  but  then  the  telephone  wire  in  some 
way  came  into  contact  with  an  uninsulated 
space  in  the  feed  wire,  or  at  the  point  of 
connection  between  the  feed  wire  and  one  of 
the  span  wires,  and  the  plaintiff  received  the 
shock  and  burns  for  which  he  was  awarded 
damages. 

An  ordinance  requiring  an  electric  light 
company  to  keep  fully  insulated  so  as  to  ren- 
der harmless  to  the  touch  of  individuals,  all 
wires  used  for  the  purpose  of  transmitting 
electricity,  is  a  recognition  by  the  municipal- 
ity of  the  extraordinary  danger  resulting 
from  such  wires  and  the  high  degree  of  care 
which  should  be  exercised  by  companies  using 
high  voltages  of  electricity,  and  a  failure  to 
comply  with  an  ordinance  of  this  character 
by  an  electric  light  company  has  been  held 
to  be  negligence  per  se.    Ladow  v,  Oklahoma 
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Gas,  etc.  Co.  28  Oidiu  15,  119  Pac  250;  San 
Antonio  Ga«,  etc  Co.  v.  Badders,  46  Tex.  Civ. 
App.  559,  103  S.  W.  229.  Or,  as  it  haa  been 
otberwiae  stated,  a  failure  to  comply  with 
an  ordinance  requiring  that  all  electric  light 
and  power  wires  shall  be  covered  with  a 
durable  water-proof  insulation,  by  permitting 
its  wires  to  remain  defectively  insulated,  is 
prima  facie  negligence  on  the  part  of  an 
electric  light  company.  Mitchell  v.  Raleigh 
Klectric  Co.  129  N,  C.  166,  39  S.  E.  801,  85 
Am.  8t.  Rep.  735,  55  L.R.A.  398. 

lllustraiive  AppUcaiiont. 

In  each  of  the  following  cases  the  evidence 
was  held  to  be  sufficient  to  v/arrant  a  jury 
in  finding  that  an  electric  company  maintain- 
ing  and  operating  its  wires  and  poles  in 
proximity  to  the  wires  and  poles  of  another 
electric  company,  failed  to  perform  its  duty 
properly  to  insulate  or  locate  them,  and  hence 
was  liable  for  its  negligence,  iujuiy  having 
rcHultcd  to  the  lineman  of  another  company 
while  on  the  pole  of  his  employer  in  the 
performance  of  his  duties  and  when  he  was 
not  contributarily  negligent: 

In  Ladow  v.  Oklahoma  Gas,  etc.  Co.  28 
Okla.  15,  119  Pac.  250,  it  was  held  that  an 
electric  light  company  maintaining  its  wires 
on  telephone  polcu,  along  an  alley  as  one  sys- 
tem, and  then  maintaining  the  pole  involved 
in  immediate  proximity  to  a  pole  of  the  tele- 
phone company,  which  was  loaded  with  wires 
on  which  a  telephone  lineman  was  required 
to  be  on  account  of  his  work,  owed  to*  him 
the  duty  so  to  insulate  the  same  that  he 
would  not  be  injured  in  coming  in  contact 
therewith,  and  this  aside  from  the  specific 
notice  which  had  been  carried  to  it  of  de- 
fective insulation  at  this  particular  point. 
It  was  bound  to  take  notice  that  the  em- 
ployees of  the  telephone  company  would,  in 
pursuit  of  their  usual  vocation,  be  called  on 
to  work  in  immediate  proximity  to  the  wire 
or  wires  involved,  and  this  knowledge  on  its 
part,  coupled  with  the  extreme  danger  of 
permitting  them  to  be  exposed,  created  the 
duty  of  insulating  them,  the  violation  of 
which,  on  damages  following  as  a  result  there- 
of, rendered  it  primarily  liable. 

In  Biddle  v.  Leavenworth  Light,  etc.  Co.  87 
Kan.  604,  125  Pac.  51,  the  evidence  showed 
that  the  respective  wires  of  the  telephone 
company  and  the  light  company  were  strung 
in  the  same  line  on  alternate  poles  in  such 
manner  that,  when  taut,  the  wires  were  only 
ten  to  twelve  inches  apart;  and  that  the 
wires  of  the  light  company  were  constantly 
rhfirged  with  al)out  2,200  volts  of  electricity. 
Tliore  was  evidence  that  in  wet  weather  if 
a  person's  body  was  ''grounded,"  that  is, 
!)roupbt  in  contact  with  the  wet  pole  or  wire 
extending  into  the  ground,  that  contact  with 


the  charged  wire,  evcD  if  covered  with  i 
tion  as  it  was  except  for  a  space  of  an  inch 
or  so,  would  be  extremely  dangerooa.  The 
court  held  that  the  evidence  justified  the  juzj 
in  finding  that  each  of  the  companies  was 
prima  facie  negligent  in  constructing  and 
maintaining  its  wires  in  the  position  de- 
scribed; that  some  accident  to  a  telephone 
"trouble"  or  line  man  should  have  been  antici- 
pated from  the  situation  and  guarded  against. 
In  Mahaney  v.  Independence  (Mo.)  183  S. 
W.  1117,  it  appeared  that  the  plaintiff,  a 
telephone  lineman,  was  injured  by  a  high- 
voltage  current  of  electricity  which  escaped 
from  a  defectively  insulated  wire  maintained 
by  the  defendant  city  as  a  part  of  its  electric 
lighting  system,  operated  for  both  public  and 
private  uses.  A  crew  of  linemen  under  the 
supervision  of  a  foreman  were  stringing  wires 
for  the  telephone  company  on  its  pole  line, 
which  ran  north  and  south  past  a  corner,  and 
the  plaintiff,  a  member  of  this  crew,  was  en- 
gaged in  placing  a  wire  being  strung  north- 
ward along  tbe  pole  line  to  its  proper  place 
for  attachment  to  a  cross-arm  on  the  tele- 
phone pole  at  the  corner.  This  pole  was 
about  thirty-five  feet  tall  and  the  cross-arm, 
which  extended  east  and  west,  was  ten  feet 
long,  and  carried  low-tension  telephone  wires. 
This  pole  line  also  carried  a  "'messenger" 
wire,  to  which  was  suspended  a  cable  con- 
taining fifty  pairs  of  wires.  Two  feet  south 
of  this  pole  was  a  smaller  pole,  owned  by  the 
defendant,  near  the  top  of  which  was  a  full 
cross-arm  four  feet  long,  extending  north 
and  south  and  a  half  cross-arm  set  crosswise. 
These  two  arms  carried  high -power  lighting 
wires  on  lines  running  both  north  and  south 
and  east  and  west,  and  the  latter  wires  were 
"tapped"  or  joined  to  the  north  and  south 
wires  at  this  place.  All  of  these  wires  were 
insulated,  and  the  place  where  the  wires  had 
been  tapped  or  joined  together  had  been  in- 
sulated with  a  nonconducting  "tape,"  which 
the  evidence  of  plaintiff  tended  to  show  had 
become  too  worn  and  defective  to  afford  suffi- 
cient insulation.  Further,  it  appeared  that 
a  short  stub  of  bare  wire  had  been  left  pro- 
truding out  from  a  joint.  Being  uninsulated 
and  attached  to  a  high-current  wire,  this 
stub,  if  touched  by  a  lineman  who  was 
"grounded"  would  close  a  short  circuit 
through  his  body  for  the  escape  of  the  current. 
The  plaintiff,  under  the  orders  of  his  fore- 
man, attached  a  hand  rope  to  the  wire  he 
was  stringing,  and,  standing  to  the  south  of 
these  poles,  threw  a  weight  attached  to  the 
end  of  the  hand  line  over  a  cross-arm  of  the 
defendant's  pole.  He  stated  that  he  was  com- 
pelled to  throw  the  line  first  over  the  lower 
and  intervening  light  wires  before  he  could 
throw  it  over  the  cross-arm  on  the  telephone 
pole  to  which  the  wire  was  to  be  attached. 
Much  stress  was  laid  by  the  defendant  on 
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the  admiBsioii  of  the  plaintiff  that  it  was 
possible  for  an  expert  lineman  Bueh  as  he 
wa«  to  have  thrown  the  hand  line  weight 
over  the  telephone  crodS-arm,  which  was 
about  ten  inches  higher  than  the  cross-arm 
on  the  light  pole,  and  also  on  the  fact  that,  the 
telephone  croas-arm  being  longer  than  the 
other,  there  was  a  projection  at  its  end  be- 
jond  the  space  occu^^ieid  by  the  lower  light 
wires  and  cross-arms.  But  the  evidence  of  the 
pUtintiff  afforded  substantial  support  to  his 
assertion  that  the  course  he  attempted  to  pur- 
sue of  first  passing  the  line  over  the  cross-arm 
on  the  defendant's  pole  and  then  over  the 
telephone  cross-arm  was  the  most  practical^ 
though  the  method  suggested  by  the  defend- 
ant might  have  been  successfully  cari'ied  out 
ly  the  exercise  of  skill  and  accuracy  in  throw- 
ing the  weight  so  as  to  carry  the  hand  line 
over  the  projecting  «id  of  the  higher  cross- 
ann.  The  court  said:  "The  neglect  of  defend- 
ant to  maintain  proper  insulation  at  that 
joint  was  the  direct  cause  of  plaintiff's  injury 
which,  it  is  reasonable  to  infer,  would  not 
have  resulted  if  the  insulation  had  been 
maintained  in  reasonable  repair." 

In  Teachout  v.  Grand  Hapids,  etc.  R.  Co.  179 
Mich.  388,  146  N.  W.  241,  it  appeared  that  a 
telephone  pole  carried  on  two  cross-arms 
twelve  telephone  wires,  and  passing  diago- 
nally over  them  were  three  high -tension  wires 
of  a  power  company,  carrying  10,500  volts 
of  electricity,  strung  on  one  cross-arm.  The 
center  one  of  the  three  was,  according  to  the 
testimony  of  the  plaintiff,  but  fifteen  and  one- 
half  inches  above  one  of  the  telephone  wires; 
vrhile  each  of  the  other  high-tension  wires  was 
two  or  three  inches  farther  away  from  any 
telephone  wire,  while  according  to  the  proof 
offered  by  the  defendant,  the  high-tension 
wires  were  two  or  three  inches  farther  away 
from  the  telephone  wires.  The  high-tension 
wires  were  copper,  carrying  no  insulation 
where  they  passed  over  the  telephone  pole  and 
wires  before  described.  The  nearest  hig^- 
tension  pole  on  which  the  high-tension  wires 
were  strung  was  eighteen  feet  from  the  tele- 
phone pole.  While  at  work  on  this  telephone 
pole  plaintiff's  intestate  received  a  shock  re- 
sulting in  his  death  within  one  hour  there- 
after. The  court  said :  "Were  the  jury  justi- 
fied in  finding  defendants  were  negligent?  It 
appears  beyond  question  that  the  telephone 
lines  had  been  in  use  several  years  before  the 
high-tension  lines  were  strung.  It  goes  with- 
out saying  that  employees  of  the  telephone 
eompany  must  climb  the  poles  to  keep  the 
lines  in  repair,  which  repairs  from  time  to 
time  are  necessary  if  the  line  is  to  do  business. 
These  repairs  cannot  be  made  without  some 
portion  of  the  employee  being  above  the 
cross-arms  where  the  wires  are  strung.  It  is 
also  clear  that,  if  an  employee  came  in  con- 
tact with  a  high-tension  line  carrying  several 


thousand  volts  of  electricity,  great  harm  is 
sure  to  come  to  the  employee.  This  court 
will  not  say  a  jury  is  not  justified  in  find- 
ing that  to  string  such  tension  wires  so  close 
to  telephone  wires  as  was  done  here  was  neg- 
ligence." 

In  Musolf  V.  Duluth  Edison  Electric  Co. 
108  Minn.  369,  122  N.  W.  490,  24  L.RJ^. 
(X.S.)  451,  it  appeared  that  an  employee 
was  working  at  an  upper  cable,  suspended 
between  tlie  poles  of  a  telephone  company 
some  eight  or  ten 'feet  above  the  defendant 
electric  company's  wires.  All  the  wires 
were  many  feet  above  the  ground.  His 
helper  had  pulled  a  platform  up  to  him  in 
accordance  with  custom,  and  then,  at  the 
request  of  the  employee,  took  a  piece  of  wire 
from  a  coil  on  the  ground,  which  was  coiled  up 
there  for  that  purpose,  and  by  means  of  a 
rope  drew  it  up  to  the  employee.  The  piece  of 
rope  sent  up  was  too  short  for  its  intended 
purpose.  The  employee  asked  him  to  send  up 
another  and  longer  piece.  The  assistant  pro- 
cured such  a  piece,  coiled  it  up,  tied  it  to  the 
rope,  and  w^as  pulling  it  up  to  the  employee 
when  the  wire  became  uncoiled.  One  end  of 
it  came  in  contact  with  the  wires  of  the 
defendant  heavily  charged  with  electricity. 
As  it  came  up  to  the  platform,  the  employee 
reached  over  and,  instead  of  grasping  the  rope 
to  which  the  wire  was  attached,  took  hold 
of  the  wire  itself  with  his  left  hand.  The 
current  grounded  through  him,  as  he  had  put 
his  right  hand  on  some  other  substance, 
passed  through  him,  precipitated  him  to  the 
ground,  and  caused  his  death.  The  negli- 
gence with  which  the  defendant  was  charged 
was  **that  the  defendant  strung  and  main- 
tained two  wires  through  which  was  trans- 
mitted a  heavy  electrical  current  upon  poles 
of  the  telephone  company,  and  that  the  wires 
so  strung  and  maintained  by  the  defendant 
were  negligently  and  improperly  insulated; 
that  the  electrical  current  passing  through 
them  was  dangerous  and  fatal  to  human  life, 
and  a  menace  to  the  public  and  anyone  who 
should  come  in  contact  with  or  near  the 
wires."  The  defendant  contended  that  it  was 
not  guilty  of  actionable  negligence,  but  the 
court  said:  *'The  testimony  was  sufficient 
to  justify  the  jury  in  finding  that  the  insula- 
tion on  defendant's  wires  was  'frayed,'  Hoad/ 
'burned,'  'ragged  strips  hanging  from  it.' 
'There  were  threads  hanging  here  and  there.' 
The  wires  had  been  strung  six  years  before 
the  accident,  and  had  not  been  inspected  since 
that  time.  It  sufficiently  appeared  that  if 
the  wire  had  been  properly  insulated  the  cur- 
rent could  not  have  'leaked'  in  the  manner  in 
which  it  did,  unless  there  had  been  'quite  a 
speir  of  wet  weather.  The  questions  as  to 
immediate  climatic  conditions  and  as  to  im- 
proper insulation  were  fairly  of  fact  for  the 
jury.     .     •     .     Defendant's  duty  under  the 
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circnmstaBces  was  clear.  The  use  of  electric- 
ity, a  'silent,  deadly,  and  instantaneouB  force/ 
is  governed  by  the  law  of  negligence,  not  by 
the  principles  of  insurance  of  safety.  .  .  . 
In  this  respect  it  is  an  exception  to  the  gen- 
eral rule  of  insurance  of  safety  applied  to 
■similarly  dangerous  instrumentalitied.  The 
persons  employing  so  terribly  dangerous  a 
force  can  exonerate  themselves,  however,  only 
by  showing  the  exercise  of  greatest  diligence. 
The  exercise  of  commensurate  care  on  the 
part  of  defendant  company,  therefore,  re- 
quired at  least  that  the  insulation  of  the 
kind  used  be  in  good  and  operative  condi- 
tion. It  appears  from  the  testimony  that 
the  assistant  frequently  sent  up  wires  to  the 
cable  splicer  at  different  places,  including  this 
same  place  and  the  same  platform  and  to  the 
■deceased  himself.  It  also  appears  that  the 
wires  were  frequently  sent  up,  'generally 
coiled,'  and,  'remaining  that  way,'  would 
safely  pass  defendant's  wires.  Our  attention 
has  been  called  to  no  testimony  that  this  was, 
however,  the  invariable  custom.  Inferentially, 
they  might  sometimes  have  been  sent  up  un- 
coiled. In  wet  weather — and  it  is  to  be  re- 
membered that  defendant  emphasized  the  fall 
of  rain  about  this  time — the  wet  rope  attached 
to  the  coil  would  naturally  be  inclined  to  trans- 
mit the  current  to  one  handling  the  rope  as 
deceased  was  doing;  would,  if  the  coil  of  wire 
had  come  in  contact  with  defendant's  wires, 
if  defectively  insulated.  Under  the  circum- 
stances it  is  clear  that  the  defendant  owed  to 
the  plaintiff  the  affirmative  duty  to  take  care. 
.  .  .  The  finding  of  the  jury  that  defend- 
ant failed  to  exercise  due  care  in  insulating 
its  wires  and  thereby  violated  its  duty  to 
plaintiff  must  be  sustained." 

In  Phillips  V.  Erie  County  Electric  Co.  249 
Pa.  St.  445,  94  Atl.  1070,  the  following  facts 
appeared:  The  defendant  electric  company, 
had  erected  a  line  of  poles  on  the  east  side 
of  a  street  to  carry  certain  hi j?h- tension  wires 
for  conducting  electric  fluid  for  the  purpose 
of  street  lighting  and  other  commercial  uses. 
About  seven  or  eight  years  later,  according 
to  the  testimony,  a  telephone  company  was 
granted  the  right  by  the  proper  authorities 
of  the  city  to  erect  a  line  of  poles  for  carrying 
their  wires  alon<7  the  same  side  of  the  same 
street;  it  appearing  that  the  placing  of  these 
poles  was  under  the  control  of  the  engineer's 
department  of  the  city.  The  license  granted 
to  the  defendant  electric  company  did  not 
show  an  exclusive  right  to  that  side  of  the 
street;  that  the  city  did  not  give  up  its  right 
to  grant  a  similar  right  to  other  companies 
desiring  to  use  that  portion  of  the  city  for 
other  purposes.  Later  there  was  created  in 
the  city  an  electrical  department,  over  which 
was  placed  an  officer  termed  city  electrician, 
and  after  the  creation  of  this  office  the  plac- 
ing: of  the  poles  was  given   in  his  care  and 


control,  and  at  the  time  of  tlw  ereeting  of  the 
poles  of  the  telephone  company  the  city 
electrician  had  charge,  and  he  granted  a  per- 
mission to  set  poles  along  the  line  of  the 
poles  formerly  erected  by  the  defendant  elec- 
tric company,  at  such  places  that  the  tele- 
phone poles  would  extend  up  through  the 
wires  carried  on  the  poles  of  the  defendant 
electric  company.  This  locality  was  inipused 
on  the  telephone  company  by  the  city,  by  locat- 
ing the  poles  at  that  point.  P^haps  a  year  or 
two  before  the  happening  of  the  accident,  the 
telephone  company  was  placing  new  poles,  and 
for  the  purpose  of  decreasing  th.e  number  of 
poles  (which  were  more  or  less  of  an  ob- 
struction along  a  street  or  -highway)  the 
location  of  their  pole  was  changed  so  as  to 
bring  the  pole  also  in  the  line  of  another 
street,  to  enable  this  comer  or  junction  pole 
at  this  point  to  carry  not  only  the  wires  of 
the  telephone  company  north  and  south  along 
the  first  street,  but  also  to  carry  the  wires 
on  the  second  street  east  and  west.  A  per- 
mission was  granted,  according  to  the  tes- 
timony of  the  city  electrician,  to  plant  this 
pole  exactly  in  the  line  of  the  poles  set  by 
the  defendant  electric  company.  There  was 
no  evidence  that  the  defendant  company  ever 
objected  to  the  poles  being  located  in  this 
way;  and  they  were  in  this  condition  on  the 
aft^noon  of  the  day  on  which  the  hus- 
band of  the  plaintiff,  employed  as  a  line- 
man by  the  telephone  company,  had  been 
sent  by  his  employer  to  this  place,  with  the 
other  men  in  the  gang,  to  repair  some  broken 
wires  or  some  difficulty  at  this  junction  pole. 
On  arriving  at  the  place,  -he  was  directed  by 
the  superintendent  of  the  gang  to  climb  the 
pole,  with  a  rope  attached  to  the  wire  and 
then  throw  it  over  to  the  men  on  the  ground, 
when  they  could  pull  the  cable  and  the  wire 
over  the  arm  and  repair  the  damage  of  the 
broken  wire  of  the  company.  The  evidence  on 
the  part  of  the  plaintiff  tended  to  show  that 
Mr.  Phillips  started  to  ascend  this  pole  on  the 
north  side  of  the  pole  and  that  he  had  gone 
up  through  the  wires  attached  to  this  pole 
of  another  electric  light  company  in  the  city, 
and  that  as  he  proceeded  up  the  pole,  there 
not  being  sufficient  space  between  the  high- 
tension  wires  of  the  defendant  company  for 
him  to  pass  through,  he  had  turned  over  to 
the  west  side  of  the  poje  and  attempted  to 
go  out  over  the  wires  when  his  shoulder  came 
in  contact  with  the  high-tension  wire  on  the 
west  side  of  the  pole  and  which  was  attached 
to.  this  pole  by  a  bracket,  and  a  circuit,  ac- 
cording to  the  evidence  seemed  to  have 
formed  between  this  high-tension  wire  and 
a  wire  of  the  telephone  company  which  went 
along  down  the  south  side  of  the  pole,  which 
badly  burned  his  shoulder  and  his  right 
hand  and  arm  up  as  far  as  the  elbow. 
There  was  no  direct  evidence  upon  this  point. 
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except  that  of  the  witnesses  stating  the  posi- 
tion that  he  occupied  on  the  pole  at  that 
time;  that  he  had  his  hand  on  the  steps  or 
spikes  on  the  south  side  of  the  pole,  which 
would  perhaps  bring  it  in  contact  with  this 
lead  wire  that  led  down  that  side  of  the  pole. 
The  evidence  also  tended  to  show  tliat  from 
the  position  that  he  occupied,  and  taking 
into  consideration  the  arc  or  rotundity  of  the 
pole,  he  would  be  unable  to  see  this  lead- 
covered  wire,  unless  he  looked  specially  to 
see  it.  As  bearing  upon  the  negligence  oi 
the  defendant  company,  the  negligence  com- 
plained of  was  lack  of  proper  insulation,  or 
construction,  in  arranging  these  wires  and 
covering  the  wires  that  were  carried  on  these 
poles.  It  seemed  that  the  wires  had  been  cov- 
ered with  what  was  termed  weather-proofing 
and  that  at  the  point  where  the  decedent  came 
in  contact  with  the  wire  this  weather-proofing 
had  been  worn  off,  allowing  the  wire  to  be  ex- 
posed. As  to  whether  or  not  this  weather- 
proofing  would  be  any  protection  to  life  the 
evidence  was  somewhat  conflicting;  some  of  the 
witnesses  for  the  plaintiff  stated  it  would  be 
extremely  dangerous  to  touch  or  come  in  con- 
tact with  this  wire  even  though  it  were  per- 
fectly covered  with  the  weather-proofing; 
other  witnesses  for  the  plaintifi'  stated  that 
it  would  aiford  protection,  tlialf  it  would 
give  a  man  a  chance,  that  on  account  of  the 
thickness  of  the  weather-proofing  which  in 
dry  weather  was  a  nonconductor  the  cur- 
rents might  not  come  in  contact  quick  enough, 
or  with  sufficient  force,  to  cause  a  shock  or 
death,  but  that  it  being  uncovered  there  was 
no  protection  whatever.  The  testimony  of 
one  witness  was  that  the  weather-proofing 
would  be  more  dangerous  th9.n  the  naked  wire 
itself:  others  of  the  witnesses  stated  that  the 
weather-proofing  was  not  placed  there  for  the 
purpose  of  protection  for  the  people  opera- 
ting on  or  near  the  wire  but  more  for  the 
protection  of  the  metal  of  the  wire  itself. 
One  of  their  witnesses  stated  that  the  onlv 
proper  insulation  was  distance;  that  there 
was  no  covering  that  would  make  a  wire  of 
this  character  safe,  or  reasonably  safe,  that 
any  contact  with  any  wire  covered  with  any 
insulation  known  to  the  trade  would  be  ex- 
tremely dangerous.  The  court  instructed  the 
jury  that  if  that  was  true,  the  fact  must 
also  have  been  known  to  the  defendant  com- 
pany who  were  carrying  a  dangerous  fluid 
through  their  lines — dangerous  to  life,  to 
those  who  might  be  compelled  to  pass  in  close 
proximity  to  it,  saying:  "In  a  recent  case 
decided  in  the  supreme  court  of  this  state 
the  law  is  laid  down  in  these  words:  The 
company,  however,  which  uses -such  a  dan- 
gerous agent  is  bound  not  only  to  know  of 
the  extent  of  the  danger,  but  to  iise  the  very 
highest  degree  of  care  practicable  to  avoid 
injury  to  everyone  who  may  be  lawfully  in 
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proximity  to  its  wires  and  liable  to  come  ac- 
cidently  or  otherwise  in  contact  with  them: 
the  duty  is  not  only  to  make  the  wire  safe 
by  proper  insulation  but  to  keep  it  so  by 
constant  oversight  and  repair.'  If  that  is 
the  law  (and  it  is)  then  taking  into  consid- 
eration that  the  only  proper  insulation  that  is 
safe  is  distance,  it  is  for  you  to  say  whether 
or  not  under  the  evidence  in  this  case  the  de- 
fendant company  has  done  its  whole  duty,  in 
failing  to  acquire  insulation  by  distance, 
which  seems  to  have  been  practicable  to  have 
been  done  by  putting  the  wires  further  apart, 
and  that  all  that  is  necessary  for  the  company 
to  do  in  order  to  acquire  that  space  is  to 
place  longer  cross-arms  upon  their  poles,  upon 
which  to  carry  these  wires  loaded  with  a 
deadly  agent.  They  were  bound  to  know, 
also  from  the  length  of  time  that  these  poles 
had  stood  in  these  relative  positions  and  the 
fact  that  the  telephone  wires  and  the  fire- 
alarm  wires  of  the  city  of  Erie  were  carried 
upon  this  pole  at  an  elevation  above  the 
point  where  the  wires  of  the  defendant  com- 
*pany  were  carried,  that  the  operatives  and 
linemen  of  the  city  of  Erie  and  of  the  Mutual 
Telephone  Company  had  to  pass  up  and  down 
this  pole,  and  they  would  necessarily  have  to 
take  into  consideration  the  dangers  incident 
to  that  employment  and  to  take  such  pre- 
cautions as  to  make  the  passage  up  that  pole 
reasonably  safe  for  the  men  employed  in  that 
work.  If,  under  the  law  and  the  evidence, 
you  find  from  the  weight  of  the  evidence  that 
the  defendant  company  has  failed  to  perform 
its  duty  in  this  respect  then  you  would  be 
warranted  in  finding  that  they  were  guilty 
of  negligence." 

In  Swan  v.  Salt  Lake,  etc.  R.  Co.  41  Utah 
618,  127  Pac.  267,  it  appeared  that  the  tele- 
phone poles  in  question  were  twenty-five  feet 
in'  length  and  were  placed  four  feet  in  the 
ground.  A  cross-arm  was  attached  to  each 
pole  about  four  feet  from  the  top  and  a  mor- 
tise or  gain  was  cut  into  each  pole  higher  up 
and  within  seven  or  eight  inches  from  the  top 
in  which  an  additional  cross-arm  could  be  fas- 
tened. On  the  lower  cross-arm  telephone  wires 
were  strung  soon  after  the  poles  were  erected, 
and  on  the  upper  arm  on  the  west  side  of  the 
poles  two  larger  wires  for  the  purpose  of 
transmitting  electricity  for  liglit  and  power 
purposes  had  been  strung.  A  third  wire  to 
be  used  for  the  same  purpose  was  being 
strung  on  the  upper  cross-arm  at  the  time  of 
the  accident.  A  year  after  the  telephone 
poles  had  been  erected,  a  railway  company 
also  erected  poles  on  which  it  intended  to, 
and  did,  string  high-tension  wires  for  the 
purpose  of  transmitting  electricity  to  be 
used  in  propelling  its  oars  on  its  line  of 
railway  between  Salt  Lake  City  and  Ogden, 
which  up  to  that  time  had  been  transported 
with   locomotive  engines  operated  by  steam 
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power.  Its  poies  were  forty  feet  long,  and 
were  set  six  feet  into  the  ground.  To  the  lat- 
ter poles  wore  attached  two  cross-arms,  one 
near  the  top  and  the  other  some  six  or  seven 
feet  lower  down.  On  the  lower  cross-arm 
there  were  two  wires  and  one  on  the  upper 
carrying  40,000  volts  of  electricity  to  be  used 
for  the  purpose  aforesaid.  The  poles  of  the 
railway  company  were  thus  from  twelve  to 
fifteen  feet  higher  above  the  ground  than 
those  of  the  telephone  company  and  the  cross- 
arms  and  wires  on  both  lines  of  poles  were 
also  approximately  that  distance  apart.  The 
line  of  poles  of  the  telephone  company  at  the 
point  of  the  accident  and  northerly  thereof 
ran  in  a  north-westerly  direction,  while  the 
railway  company's  pole  line  ran  more  nearly 
in  a  northerly  direction,  so  that  the  two  lines 
appeared  in  the  form  of  an  acute  angle  like 
the  letter  V  as  they  approached  each  other 
from  the  north,  while  in  going  south  the  lines 
again  diverged,  the  railway  company's  line 
veering  to  the  east  of  the  telephone  company's 
line  which  continued  on  in  a  southerlv  course. 
The  two  lines  ran  in  close  proximity  only  for 
a  short  distance,  and  there  was  but  a  single 
pole  on  which  the  wires  approached  so  close 
as  might  make  them  dangerous  to  anyone  as- 
cending the  pole.  At  the  point  of  the  acci- 
dent, the  poles  of  both  companies  practically 
constituted  one  line,  with  the  poles  of  the 
two  companies  alternating  for  a  short  dis- 
tance. At  this  point  the  railway  company 
had  placed  a  pole  which  was  considerably 
shorter  than  its  other  poles,  while  tlie  tele- 
phone company's  pole  nearest  to  the  short 
one  was  placed  on  somewhat  higher  ground, 
so  that  one  of  the  high-tension  wires  on  the 
lower  cross-arm  of  the  railway  company's 
line  of  poles  was  brought  down,  as  the  wit- 
nesses said,  to  from  seven  to  eleven  inches 
from  the  top  of  one  of  the  telephone  polies, 
or  from  sixteen  to  eighteen  inches  from  the 
upper  cross-arm  attached  to  the  telephone 
pole.  This  condition  had  existed  for  at  least 
sixty  days  prior  to  the  accident,  during  all 
of  which  time  the  railway  company's  wires 
were  charged  with  the  voltage  aforesaid,  and 
it  during  all  of  that  time  continuously  oper- 
ated its  cars  on  its  line  of  railroad  in  open 
view  of  the  poles  and  wires  so  placed.  Some 
time  before  the  accident,  an  employee  of  the 
telephone  company  who  was  in  charge  of  its 
line  directed  the  attention  of  the  superintend- 
ent of  the  construction  company  that  was  con- 
structing the  railway  company's  high-tension 
line  to  the  proximity  of  that  company's  wires 
to  those  of  the  telephone  company  at  the  point 
aforesaid.  The  same  employee  thereafter, 
and  before  the  accident,  also  wrote  a  letter 
to  the  superintendent  addressed  in  care  of  the 
railway  company  at  its  offices  in  Salt  Lake 
City.  The  plaintiff  for  about  two  months  before 
the  accident  had  been  in  the  employ  of  the 


telephone  company  as  an  "apprentice  line- 
man,'* and  during  that  time  was  engaged  in 
**trimming  trees  and  stringing  wires"  north  of 
the  place  of  the  accident.  On  tlie  morning  of  the 
accident  the  plaintiff,  with  three  others,  was 
engaged  in  stringing  a  third  power  and  light 
wire  on  the  top  cross-arm  of  the  telephone 
line.  As  before  stated,  the  telephone  poles 
were  placed  in  a  public  highway  or  street 
along  the  easterly  margin  thereof,  and  the 
wire  was  being  reeled  off  along  the  west  side 
of  the  poles  in  the  street.  One  of  the  men 
would  thus  pick  up  the  wire  and  while  hold- 
ing it  in  his  hand  would,  by  means  of  climb- 
ers attached  to  his  feet,  ascend  the  telephone 
pole  and  carry  the  wire  around  the  westerly 
edge  of  both  the  lower  and  upper  cross-arms, 
and  place  the  wire  loose  on  the  upper  cross- 
arm  to  be  fastened  thereto  later.  The  three 
men  were  thus  climbing  the  poles  alternately, 
and  in  doing  so  each  one  climbed  every  third 
pole  as  they  approached  the  point  of  the  ac- 
cident. The  plaintiff  had  never  before  been 
on  the  poles  or  at  or  near  the  point  of  the 
accident,  but  in  stringing  wires  on  the  morn- 
ing in  question  noticed  that  the  poles  of  the 
defendant's  lines  were  running  along  easterly 
of  the  telephone  line,  and  that  they  were 
considerably  higher  and  that  the  wires  there- 
on which  ^e  supposed  were  carrying  a  high 
voltage  were  also  ten  to  fifteen  feet  above 
the  wires  of  the  telephone  company  on  which 
he  was  working.  In  taking  the  wire  up  the 
poles  as  aforesaid,  the  plaintiff  did  not  no- 
tice that  he  was  ascending  the  pole  which 
was  standing  near  one  shorter  or  lower  than 
the  railway  company's  other  poles.  He  as- 
cended the  pole  in  question  on  the  east  side 
so  as  to  avoid  the  morning  sun  from  affect- 
ing his  eyes.  In  going  up  tlie  pole,  his  atten- 
tion, as  he  said,  was  directed  to  his  feet  or 
climbers  to  avoid  placing  them  into  the  sea- 
son cracks  in  the  pole,  which,  if  done,  might 
cause  him  to  loose  his  footing  and  if  all  to 
the  ground  as  he  had  seen  others  do  in  plac- 
ing a  climber  point  into  one  of  the  season 
cracks.  As  the  plaintiff  ascended  the  pole, 
the  railway  company's  high-tension  wire  was 
back  of  or  over  him.  When  he  had  reached  the 
lower  cross-arm  of  the  telephone  pole,  he  car- 
ried the  wire  around  the  west  end  thereof, 
then  ascended  higher,  and  stood  upon  the 
cross-arm  with  his  body  leaning  forward  and 
to  the  west,  and  in  that  position  took  the  wire 
which  he  held  in  his  hand  around  the  west 
end  of  the  upper  cross-arm,  and,  after  having 
done  so,  he  straightened  up  to  carry  the  wire 
over  the  top  of  the  telephone  pole,  and  in 
doing  80,  and  without  having  his  body  come 
in  actual  coirtact  with  the  railway  company's 
wire  which  was  charged  with  40,000  volts, 
a  flash  of  light  or  flame  of  fire  was  by  one 
of  his  associates  seen  to  pass  from  the  wire 
to  the  back  of  the  plaintiff's  body  about  the 
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shoulders,  and  the  force  of  the  shock  caused 
him  to  be  pitched  forward  and  thrown  from 
the  pole  into  the  street ;  and  bj  reason  of  the 
fall  and  shock  he  received  serious  and  per- 
manent injuries.  It  was  also  made  to  appear 
that  a  wire  charged  with  40,000  volts  of 
electricity  was  exceedingly  dangerous  to  life, 
and  that  contact  with  or  so  near  an  ap- 
proach to  the  wire  as  practically  amounted 
to  a  contact  usually  meant  certain  death.  It 
was  also  shown  that  there  was  absolutely 
no  necessity  or  cause  for  placing  a  lower 
pole  at  the  point  where  the  telephone  and 
high-tension  lines  met  or  for  placing  or  leav- 
ing the  high-tension  wires  in  such  close 
proximity  to  the  telephone  pole  in  question 
and  the  wires  thereon.  It  was  also  made  to 
appear  that  there  were  two  ways  in  which  the 
railway  company  could  have  avoided  the  dan- 
gerous condition  of  its  high-tension  wires. 
One  was  by  insulating  the  wire  for  a  few 
feet  on  either  side  of  the  telephone  pole,  and 
the  other  by  putting  in  a  pole  of  the  same 
length  as  its  other  poles,  and  in  that  way 
elevating  its  wires,  and  thus  placing  them 
at  a  safe  distance  from  the  telephone  pole. 
The  court  held  tht  a  nonsuit  was  properly 
refused. 

Where  the  evidence  showed  that  an  elec- 
tric light  company's  wires  were  strung  on 
poles  along  the  same  street  with  those  of  a 
telephone  company,  and  that,  at  places,  as 
at  the  point  where  the  accident  occurred, 
one  set  of  wires  diagonally  crossed  another 
at  a  distance  of  only  about  ten  feet,  the 
electric  light  company  was  held  to  be  liable 
for  injuries  received  by  a  telephone  lineman 
when  a  wire  he  was  stringing  came  in  con- 
tact with  a  defectively  insulated  electric 
light  wire.  Mitchell  v.  Raleigh  Electric  Co. 
129  N.  C.  166,  39  S.  E.  801,  85  Am.  St. 
Rep.   735,   55  L.R.A.   398. 

In  Hippie  v,  Edison  Electric  Illuminating 
Co.  240  Pa.  St.  91,  87  Atl.  297,  it  appeared 
that  some  eleven  or  twelve  years  after  an 
electric  light  company  had  erected  a  line  of 
poles  and  wires  on  a  street,  a  telephone  com- 
pany erected  its  poles  and  wires  on  the  same 
street.  In  doing  so,  it  placed  its  poles  be- 
tween the  wires  of  the  electric  light  company 
and  stretched  its  own  wires  above  those  of 
the  light  company.  The  plaintiff's  intestate, 
an  employee  of  the  telephone  company,  was 
sent  to  repair  its  line  of  wires  on  that  street, 
and  it  became  necessary  for  him  to  climb  up 
one  of  its  poles,  between  the  wires  of  the 
electric  light  company.  In  so  climbing,  he 
received  a  shock  from  the  electric  current 
on  one  of  the  wires  of  the  light  company, 
and  falling  to  the  ground,  was  killed.  The 
court  said:  "It  is  not  disputed  that  the 
telephone  company  had  lawfully  erected  its 
poles  between  the  wires  of  the  defendant  com- 


pany. The  testimony  on  the  part  of  the 
plaintiff  tended  clearly  to  show  that  the  fall 
of  the  deceased  was  due  to  his  coming  in 
contact  with  an  uninsulated  part  of  one  of 
the  defendant  company's  wires,  and  that  it 
had  had,  for  a  long  time,  constructive  notice 
of  the  condition  of  the  wire.  In  view  of  this 
situation,  the  question  of  negligence  of  the 
defendant  as  the  proximate  cause  of  the 
death  of  the  appellee's  husband  was  clearly 
for  the  jury.  He  w^as  lawfully  about  his 
business  when  he  was  climbing  up  one  of 
the  poles  of  his  employer  for  the  purpose  of 
repairing  its  line  of  wires,  and  the  defend- 
ant company,  which  had'  never  questioned 
the  right  of  the  telephone  company  to  main- 
tain its  line  of  poles  and  wires  as  they  had 
been  set  twelve  years  before,  was  "bound  to 
know  that,  from  time  to  time,  its  employees 
would  do  just  what  the  deceased  did,  and, 
bound  by  such  knowledge,  the  duty  resting 
upon  the  defendant  company  was  to  use  the 
very  highest  degree  of  care  practicable  to 
avoid  injury  to  anyone  who  might  be  law- 
fully in  proximity  to  its  wires  and  liable  to 
get  accidently  or  otherwise  in  contact  with 
them:  .  .  .  and,  if  the  defendant  was 
negligent  in  this  respect,  it  is  no  defense  that 
the  company  which  had  employed  the  de- 
ceased had  not  taken  proper  care  to  protect 
its  employees  from  the  negligence  of  the 
other  company.  The  right  of  the  appellee, 
without  regard  to  the  failure  of  her  hus- 
band's employer  to  perform  a  duty  to  him, 
is  to  hold  the  defendant  liable,  if  its  np.2:li- 
gence  was  the  proximate  cause  of  his  death." 
In  San  Antonio  Gas,  etc.  Co.  v.  Baddcrs, 
46  Tex.  Civ.  App.  559,  103  S.  W.  229,  it  ap- 
peared that  both  a  telephone  and  an  electric 
light  company  had  their  pole&  on  the  same 
side  of  the  street,  the  wires  of  the  latter 
company  having  been  strung  about  ten  feet 
below  the  telephone  wires.  The  former  con- 
•sisted  of  two  high-voltage  wires  strung 
on  either  side  of  the  telephone  pole  and 
close  to  it,  and  both  were  uninsulated  eight 
to  ten  inches  from  the  pole,  the  bare  and  un- 
insulated places  being  from  eight  to  ten 
inches  in  length.  Several  weeks  previous  to 
the  accident,  these  wires  had  been  burned  out 
by  coming  in  contact  with  the  pole,  and  had. 
been  pieced  out,  but  as  it  was  raining  at  the 
time,  the  joints  had  been  left  fastened  some 
fourteen  to  sixteen  inches  away  from  the  side 
of  the  telephone  pole  and  left  to  be  taped, 
soldered,  and  insulated  at  some  future  date. 
An  employee  of  the  telephone  company, 
while  ascending  the  pole  in  the  perform- 
ance of  his  duties,  came  in  contact  with 
these  exposed  parts  and  was  killed.  The 
court  said:  "The  above  forms  substantially 
the  testimony,  upon  which  appellant  con- 
tends  that  there  was  no  negligence   or   de- 


36 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


fault  of  appellant  itself.     In  other  words, 
thnt   the   act  which   caused  this  death   was 
solely  the  act  of  its  employees,  for  which  it 
in  not  made  responsible  by  article  3017,  Re- 
vised Statutes.     We  are  of  opinion  that  the 
claim  is  not  well  founded.    The  second  clause 
of  naid  article  provides  that  actual  damages 
on  account  of  injuries  causing  the  death  of 
any  perhon  may  be  brought  when  the  death 
iK    caused    l)y    the    wrongful   act,   negligence, 
unskil fulness    or    default   of   another.     This 
reaches  all  perHons  and  private  corporations. 
It  was  a  duty  imposed  by  law  upon  appel- 
lant to  have  its  wires,  to  which  the  public, 
or  persons  whose  dvtics  called  them  in  prox- 
imity to  them   would  be  exposed,  insulated. 
This  was   held   in   Standard  Light,  etc.   Co. 
V.  Muncey,  33  Tex.  Civ.  App.  410,  76  S.  W. 
1)31,   in   a   case  where  there   was  no  statute 
or    ordinance    expressly    imposing   the   duty. 
The  duty  was  held  to  be  one  which  the  com- 
])anj'  could  not  divest  itself  of.    To  the  same 
cITeot  is  Citizens  Tel.  Co.  v.  Thomas,  17  Tex. 
Ct.    Kep.    r>32.      In    both    cases   the   supreme 
court  refused  a  writ  of  error.    The  testimony 
here  was  amply  suflicient  to  establish  negli- 
jjonoe  or  default  of  appellant  in  respect  to 
its    duty    to    have    its    wires    insulated.      In 
Joyce  on  Klectric  I^aw,  sec.  445,  it  is  stated 
that  *a  company  maintaining  electrical  wires 
over   which   a   voltage  of  electricity  is   con- 
veyed   rendering   them   highly  dangerous   to 
otiiers,  is  under  the  duty  of  using  the  neces- 
sary   care    and    prudence    at    places    where 
others  may  have  the  right  to  go  either  for 
work,   business   or   pleasure,   to  prevent   in- 
jury.    It  is  the  duty  of  the  company  under 
such  conditions,  to  ktH»p  the  wires  perfectly 
insulated   and    it   must  exercise  the  utmost 
care  to  maintain  them  in  this  condition  at 
such  places.*     But  applying  the  test  of  ordi- 
nary   care,    the    evid.MU'e    here    is    sUilitMcnt. 
llie  defective  and  dangerous  condition  of  the 
wires  in  question  at  a  place  where  employees* 
of    the    Telephone    Company    would    in    the 
course  of  their  W(M*k  he  called,  continut^l  for 
months,   and   until   Badders   met  his   death. 
Appellant  says  that  he  had  sent  out  competent 
linemen  to  rej^air  the  wires  and  put  them 
in  pro|H»r  condition,  including  insulation,  and 
that  these  men  rejwrted  the  work  done;  that 
it  had  no  notice  to  the  contrary  until  Baddera 
was  killiHl.  and  that  in  this  it  exercised  all 
the  care  that  was  ret^uireil  of  it.     The  con- 
tention of  apiK^Uant  might  bo  sound,  if  while 
the  linemen  were  ensiagtxl   in   repairing  the 
wire>.  s*>m«^  a.»t  oi  theirs  l»:id  caustnl  the  death 
of  a  pcr-<<^n.    But  thev  were  not  working  with 
the  wirt^s   w'\en   Baddors   was  kilUxl.     Their 
worV  was  cj»J-vJ.  rtnd  it  w.-is  the  o^Muiition  in 
whi.  h  t^cv  lift   :ho  \^ir*^,  and  the  allowing 
oi  :h.m   lo  roTi^n-n  in   that  oonilition,  which 
\xa'»  the  tan<e  of  his  do\th.     If  the  duty  was 
imroMvl   on    t!ie   cx^m;^.»nv    to   exercise   ordi« 


nary  care  with  respect  to  maintaining  its 
said  dangerous  wires  in  a  safe  condition,  it 
was  not  error  of  which  appellant  can  com- 
plain for  the  court  to  submit  to  the  jury 
the  question  of  its  negligence  in  permitting 
such  conditions  to  exist  for  so  long  a  time 
relying  altogether  on  the  report  of  its  em- 
ployees. It  would  be  a  proper  consideration 
whether  or  not  some  inspection  from  time 
to  time  of  its  lines  (which  in  this  instance 
was  not  attempted)  was  called  for  in  the 
exercise  of  the  proper  care  in  the  discharge 
of  this  character  of  duty.  Certainly  a  delay 
of  BO  long  a  time  in  discovering  and  remedy- 
ing such  condition  of  its  wires  would  indi- 
cate negligence  or  default.  The  failure  of 
appellant  to  have  the  wires  insulated  was  by 
reason  of  the  ordinance  negligence  per  se. 
The  duty  of  proper  maintenance  was  ex- 
pressly imposed  on  appellant  and  we  hold, 
in  accordance  with  the  cases  cited  above, 
that  the  fact  that  the  dangerous  condition 
of  the  wures  was  due  to  its  employees  fail- 
ing to  finish  their  work  and  leaving  it  in  a 
dangerous  condition,  does  not  detract  from 
its  character  as  the  act  or  omission  of  ap- 
pellant itself." 

In  lUmbo  V.  Empire  Dist.  Klectric  Co.  90 
Kan.  390,  133  Pac.  553,  it  appeanxi  that  at 
a  certain  point  in  a  city,  midway  between  two 
poles  carrying  six  electric  light  wires,  a  tele- 
phone company  had  erected  a  pole  which 
passed  between  the  electric  light  wiiL?*?,  leav- 
ing three  on  one  side  and  three  on  the  uthjr. 
On  this  pole  and  above  the  electric  light  wires 
were  placed  a  telephone* cable,  a  cable  box, 
and  a  number  of  telephone  wires.  li;>l(>w  the 
cable  box  a  small  platform  was  constructed 
for  the  support  of  employees  while  at  work 
about  the  top  of  the  pole.  One  of  the  elec- 
tric light  wires  was  supported  by  a  bracket 
attached  to  the  telephone  pole  some  eighteen 
inciies  below  and  on  the  side  opposite  the 
platform.  It  carried  .2200  volts  of  elwtricity, 
and  its  insulation  was  obviously  defective. 
The  insulation  on  the  other  electric  lisrht 
wires  on  the  same  aide  of  the  pole  was  prac- 
tically new.  The  insulation  on  two  of  the 
elei*tric  light  wires  on  the  other  side  of  the 
polo  was  worn.  The  third  wire  on  that  side 
was  a  hea\-y  one  well  insulated.  A  space  of 
alK>ut  two  feet  between  the  el«*ctric  light  wires 
on  opposite  sides  of  the  pole  was  afforded  to 
employees  of  the  telephone  company  who  were 
obliged  to  climb  to  the  platform.  In  the 
course  of  his  duty  the  plain tilTs  intestate,  an 
ex)H^rienoed  man  in  the  service  of  the  tele- 
phone company,  was  obliged  to  ascend  the 
pole  in  qui^tion.  In  doing  so  he  came  in 
ixmtaot  with  the  dctociiveiy  insuhi'crl  high- 
tension  wire,  and  was  kiiu'd.  it  being  likely 
that  his  loft  arm  came  in  contact  with  the 
wire  while  his  extended  right  hand  touched 
a  dept^nding  Kx>p  of  the  telephone  cable  above 
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him,  though  just  what  happened  could  not  be      force  of  workmen  under 
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known.  His  widow  sued  the  electric  company 
for  damages  and  recovered  a  verdict  and  judg- 
ment. On  appeal,  the  court  said:  *'The  de- 
fendant was  clearly  guilty  of  negligence.  In- 
deed no  serious  dfort  was  made  to  justify 
its  conduct,  and  the  action  was  defended  upon 
the  ground  that  the  deceased  assumed  the 
risk  and  was  guilty  of  contributory  iiegli- 
genee.  Assumption  of  risk,  being  a  matter 
of  contract  between  an  employee  and  his 
employer,  could  be  involved  only  in  an  action 
against  the  telephone  company,  and  the  ques- 
tion presented  is  whether  or  not  this  court 
can  declare  as  a  matter  of  law  that  the  de- 
ceased was  guilty  of  contributory  negligence. 
The  jury  and  the  trial  judge  concur  in  the 
(pinion  that  in  the  discharge  of  his  duty  to 
his  employer  the  deceased  might  without 
fault  undertake  to  pass  between  the  electric 
li^t  wires  in  an  ascent  of  the  telephone  pole. 
The  most  that  can  be  said  is  that  fair-minded 
men  might  disagree  upon  the  subject,  and 
■och  being  the  case  the  propriety  of  his  con- 
duct was  a  matter  for  the  jury  to  determine. 
The  defendant  pleaded  and  offered  evidence  to 
prove  that  some  months  before  the  casiuilty 
occurred  its  manager  notified  the  deceased 
that  whenever  he  desired  to  work  above  the 
electric  light  wires  the  current  would  be 
turned  off  at  his  request,  and  that  no  such 
request  was  made.  An  instruction  was  asked 
and  refused  to  the  effect  that  if  the  jury 
found  the  facts  to  be  as  the  defendant  claimed, 
the  plaintiff  could  not  recover.  A  person  in 
the  situation  of  the  deceased  cannot  be 
charged  with  contributory  negligence  merely 
because  he  failed  to  take  available  measures 
to  insure  safety  beyond  all  doubt.  The  ques- 
tion still  remains  whether  or  not  s  reason- 
ably prudent  man  would,  under  all  the  cir- 
cumstances, act  as  he  did.  If  the  danger  was 
not  so  great  and  so  apparent  that  a  person 
of  ordinary  prudence  would  not  encounter  it, 
lie  was  not  negligent  as  a  matter  of  law.  .  .  . 
Therefore  the  requested  instruction  was 
properly  refused.  The  facts  upon  which  the 
instruction  was  based  were  included,  however, 
in  an  instruction  upon  the  subject  of  contribu- 
tory negligence  so  that  the  jury's  attention 
was  directed  to  them  as  constituting  a  portion 
of  the  defense  to  the  action." 

In  Overall  v.  Louisville  Electric  Light  Go. 
(Ky.)  47  S.  W.  442,  20  Ky.  L.  Rep.  759,  the 
evidence  showed  that  the  wires  of  a  telephone 
company  and  those  of  an  electric  Hgbt  com- 
pany were  both  strung  along  arms  which  had 
been  nailed  to  poles  on  the  same  side  of  the 
street,  with  the  poles  of  each  company  alter- 
nating, the  wires  of  the  electric  light  com- 
pany having  been  put  up  subsequently  to  those 
of  the  telenhone  company,  and  being  about 
twelve  or  fifteen  inches  lower.  The  plaintiff, 
a  telephone   lineman,   was   engaged   with   a 


a  foreman  of  the 
telephone  company,  in  passing  a  guy  or  stay 
wire  from  the  top  of  one  of  the  telephone 
poles  to  a  stay  pole  across  the  street  on  the 
opposite  side;  this  guy  wire  being  necessary 
to  hold  the  pole  inr  an  erect  position,  as  the 
telephone  company  had  several  wires  leading 
from  the  pole  in  the  opposite  direction  up  an 
alley.  It  was  the  duty  of  the  plaintiff  to 
fasten  his  end  of  the  wire  to  the  top  of  the 
pole,  and  the  duty  of  the  other  workmen  to 
fasten  the  other  end  to  the  guy  pole  on  the 
opposite  side,  and  the  plaintiff  had  succeeded 
in  getting  the  wire — ^which  consisted  of  three 
strands — in  proper  position,  and  had  about 
completed  his  job,  when  he  suddenly  received 
the  shock  and  injuries  complained  of.  The 
court  said:  "The  testimony  is  not  clear  as 
to  the  precise  manner  in  which  this  accident 
occurred,  but  it  is  the  contention  of  appel- 
lant— and  we  think  the  proof '  conduces  to 
support  his  contention — ^that  the  guy  line 
came  into  contact,  momentarily,  with  the  out- 
side line  of  the  defendant  company,  which  at 
that  time  was  charged  with  over  2,000  volts 
of  electricity.  There  is  proof  in  the  record 
which  tends  to  show  that  there  is  no  such 
thing  as  perfect  insulation  of  a  wire  of  this 
size  charged  with  this  amount  of  electricity, 
but  the  evidence  also  conduces  to  show  that 
the  insulation  used  by  appellee  at*  the  point 
of  the  accident  was  not  the  best  employed 
by  it,  as  its  own  witnesses  testify  that  it  uses 
a  rubber  insulation  around  awnings,  windows, 
and  places  where  its  wires  are  likely  to  come 
into  contact  with  some  object,  which  is  much 
safer  than  the  insulation  employed  at  the 
point  where  the  accident  occurred;  and  it 
also  tends  to  show  that  where  a  larger  wire 
is  used  a  much  less  voltage  is  sufficient  to 
perform  the  same  work,  and  is  therefore 
much  safer.  Appellant  at  the  time  he  was 
struck  was  in  a  place  where  his  business  re- 
quired him  to  be,  and  where  he  had  a  right  to 
be,  and  it  was  the  duty  of  the  electric  light 
company  to  know  that  linemen  of  the  tele- 
phone company  would  have  to  come  into  close 
proximity  to  its  wires  in  attending  to  their 
duties,  and  it  was  its  duty  to  use  every  pro- 
tection which  was  accessible  to  insulate  its 
wires  at  that  point,  and  at  all  points  where 
people  have  a  right  to  go  for  business  or 
pleasure,  and  to  use  the  utmost  care  to  keep 
them  so,  and  for  personal  injuries  resulting 
from  its  failure  in  that  regard  it  is  liable  in 
damages." 

In  Commonwealth  Electric  Co.  v.  Rose,  214 
111.  645,  73  N.  E.  780,  the  material  facts  were 
as  follows:  The  plaintiff^s  intestate,  who 
was  a  lineman  in  the  employ  of  a  telephone 
company,  about  forty-three  years  old  at  the 
time  of  his  death,  met  his  death  at  the  corner 
of  Pamoll  avenue,  a  street  in  Chicago  running 
north   and  south,  and   Sixty-seventh   street. 
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running  east  and  west.  A  line  of  the  telephone 
company's  poles  and  wires  extended  along  the 
south  side  of  Sixty -seventh  street,  and  a  line 
of  tlie  defendant's  electric  light  poles  and 
wires  extended  along  the  east  side  of  Parnell 
avenue.  The  defendant's  electric  light  wires 
passed  under  the  wires  and  cable  of  the  tele- 
phone line,  about  two  feet  lower  than  the 
lowest  telephone  wire  or  cable.  There  were 
two  of  the  defendant's  electric  light  wires, 
each  carrying  a  current  of  2,000  volts,  while 
on  each  of  the  telephone  poles  there  were  five 
cross-arms,  each  having  pins  for  ten  wires. 
The  distance  between  these  wires  on  each  cross- 
arm  was  about  twelve  inches,  except  the  two 
next  to  the  pole,  which  were  sixteen  inches 
apart  to  allow  for  the  pole.  At  the  south-west 
corner  of  Parnell  avenue  and  Sixty-seventh 
street  stood  one  of  the  telephone  company's 
poles,  designated  as  pole  No.  2.  One  hundred 
and  twelve  and  three-fourths  feet  east  of  this' 
pole  was  another  telephone  pole — the  one,  at 
which  the  plaintiff's  intestate  was  at  work — 
designated  as  pole  No.  1.  One  electric  light 
pole  was  nineteen  feet  north  of  Sixty-seventh 
street,  while  the  next  one  south  was  sixty- 
four  feet  south  of  Sixty-seventh  street — 
which  was  about  seventy  feet  wide — making 
these  two  poles  about  one  hundred  and  fifty- 
three  feet  apart.  The  lowest  cross *arm  of  the 
telephone  poles  was  thirty  feet,  and  the  elec- 
tric light  cross-arm  twenty-eight  feet  and 
two  inches  above  the  ground.  One  of  the 
witnesses  stated  that  there  was  only  one  and 
one-half  feet  between  the  electric  light  wire 
and  the  telephone  wire  above  it.  From  pole 
No.  2  to  the  electric  light  wires  was  thirty- 
six  feet,  and  from  the  electric  light  wires  to 
pole  No.  1  was  seventy-six  feet.  The  tclephorfe 
line  crossed  the  electric  light  wires  at  prac- 
tically the  middle  of  the  electric  span,  which 
was  about  one  hundred  feet.  There  were 
from  thirty-six  to  forty  wires  on  the  telephone 
poles.  Stretched  along  on  the  telephone  poles 
was  a  steel  cable,  or  "messenger,"  firmly  at- 
tached to  the  poles,  used  to  support  a  large 
number  of  telephone  wires,  inclosed  in  a  lead 
tube  or  casing.  This  was  attached  to  the  pole 
twenty-two  inches  beneath  the  lowest  cross-arm 
of  pole  No.  1,  and  three  feet  and  nine  inches 
below  the  lowest  cross-arm  of  pole  No.  2.  The 
cross-arms  were  about  twenty- three  inches 
apart.  The  plaintiff's  intestate  and  four  or  five 
other  members  of  his  gang,  left  their  work 
at  some  other  part  of  the  telephone  lines, 
and  came  to  the  corner  above  described  at 
about  2:30  p.m.,  their  aim  being  to  take  down 
two  dead  wires,  which  extended  east  from 
the  west  side  of  Parnell  avenue  to  Stewart 
avenue,  and  extend  a  new  wire  along  on  the 
third  or  middle  cross-arm,  beginning  at  pole 
No.  2,  and  running  east.  The  plan  was  to 
cut  off  the  dead  wire,  or  wire  not  in  use,  on 
the  bottom  cross-arm  of  the  telephone  pole, 
and  attach  it  to  the  new  wire,  and  by  this 


means  draw  the  new  wire  from  pole  No.  2  to 
pole  No.  1,  it  being  the  intention  to  get  the  new 
wire  across  and  above  the  electric  light  wires. 
The  dead  wire,  which  was  on  the  lowest  cross- 
arm  and  was  to  be  cut  at  pole  No.  1,  was  to 
be  taken  up  to  the  middle  cross-arm  about 
four  feet  above,  and  the  new  wire  was  to  be 
fastened  to  it  at  the  west  pole,  and  then  the 
new  wire  drawn  across  from  pole  No.  2  to 
pole  No.  1,  and  so  on.    The  plaintiff's  intestate 
climbed  pole  No.  1,  which  was  about  sixty  to 
seventy  feet  east  of  Parnell  avenue,  and  Clark, 
another  of  the  men,  went  up  pole  No.  2  at  the 
south-west    corner    of    Parnell    avenue    and 
Sixty-seventh  street.     Clark  stood  with  one 
foot  on  the  lower  cross-arm  and  the  other  leg 
hooked  over  the  next  cross-arm  above,  and  in 
this  position  on  the  west  side  of  the  pole  de- 
tached the  old  wire  from  the  pin  on  the  bottom 
cross-arm,  raised  it  to  the  middle  cross-arm, 
and  united  it  to  the  end  of  the  new  wire,  and 
fixed  it  so  as  to  hold  it  at  that  point.    The 
plaintiff's  intestate  at  pole  No.  1  stood  on  the 
steel  cable  on  the  west  side  of  the  pole  facing 
south-east,  the  wire  which  they  were  raising 
being  on  the  south  side  of  the  pole.     The  plain- 
tiff's intestate  waited  for  Clark  to  get  his  end 
up  on  the  third  arm  and  spliced  before  going 
further,  and,  when  Clark  finished  fastening 
the  new  wire  to  the  old,  he  placed  his  hand 
in  the  loop  of  the  wire,  and  holding  it  that 
way,  placed  his  hand  on  the  cross-arm,  touch- 
ing a  guy  wire  which  was  there.    Clark  said : 
"All  right,"  to  the  plaintiff's  intestate  who 
was  already  waiting,  and  thereupon  the  plain- 
tiff's intestate  cut  the  wire  just  west  of  the 
cross-arm  preparatory  to  carrying  it  higher. 
In  some  manner,  after  it  was  cut.  the  wire 
came  in  contact  with  the  electric  light  wire 
beneath  it,  and  Clark  and  plaintiff's  intestate 
both   received   an  electric   shock.     Clark  did 
not  receive  the  full  force  of  the  shock,  and 
then  only  through  a  small  part  of  his  hand, 
but  it  made  him  jump,  although  he  did  not 
fall.     ThjS  plaintiff's  intestate,  however,  was 
standing  on  the  cable  which,   in  turn,  was 
grounded,  thus  completing  a  circuit  with  the 
electric  light  and  telephone  wires.     At  the 
same  time  when  Clark  received  the  shock,  the 
plaintiff's  intestate  cried  out,  "Oh!"  and  a 
flash  was  seen  at  his  end  of  the  wire.    After 
this  exclamation  the  plaintiff's  intestate  was 
seen  by  his  fellow  workmen  hanging  to  the 
cross-arm  with  his  arms,  having  lost  his  foot- 
hold.   He  hung  there  a  few  seconds  without 
saying   anything   further,    or    being   able   to 
regain  his  footing,  and  then  fell  to  the  side- 
walk beneath,  and  died  in  a  half  hour  or  so 
afterwards.     The  court  said:   "The  evidence 
tends  to  show  very  strongly  that  the  appellant 
company  was  guilty  of  negligence,  as  charged 
in  the  declaration." 

In  Cutler  v.  Putnam  Light,  etc.  Co.  80 
Conn.  470,  68  Atl.  1006,  in  describing  the 
manner  in  which  the  plaintiff's  intestate,  a 
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lineman  employed  by  an  electric  railway  com- 
pany, was  injured,  the  complaint  alleged  in 
substance,  that  he  was  a  lineman  in  the  em- 
ploy of  a  railway  company,  and  that  in  the 
course  of  such  employment,  on  the  day  named, 
he  climbed  the  pole  in  question  to  bore  a  hole 
in  it  near  the  eye-bolt ;  that  he  had  no  knowl- 
edge that  the  defendant's  wire  was  not  prop- 
erly insulated,  and  that  the  span  wire  would 
conduct  a  current  of  electricity  to  the 
ground,  but  believed  that  the  wire  was  prop- 
erly insulated,  and  that  the  span  wire  would 
not  conduct  a  current  of  electricity  to  the 
ground;  that  while  he  was  engaged  in  said 
work,  ''through  the  defendant's  negligence 
aforesaid,  he  received  a  shock  by  the  electric 
current  of  the  defendant  escaping  from  their 
said  wire  to  and  through  his  body  to  said 
span  wire  and  its  connections,"  from  the 
effects  of  which  he  died  in  a  few  minutes.  The 
following  facts  Appeared  from  the  finding: 
The  pole  on  which  Cutler  was  worl^ing  when 
he  was  injured  belonged  to  the  railway  com- 
pany. On  it,  at  a  point  about  fifteen  feet 
from  the  groimd,  was  an  eye-bolt,  from 
which  a  wire,  called  a  span  wire,  extended  to 
an  insulator,  called  a  breaker-ball,  within  a 
few  inches  of  a  wire  extending  lengthwise 
over  the  middle  of  the  trolley  tracks,  called 
the  feed  wire,  and  also  extended  beyond  the 
breaker-ball  to  the  feed  wire.  There  was 
also  a  guy  wire  extending  diagonally  from 
the  eye-bolt  to  the  feed  wire,  and  from 
the  feed  wire  to  the  next  pole.  The  feed 
wire  conducted  the  electricity  used  to  pro- 
pel the  cars,  carrying  a  current  of  550 
volts.  The  sole  purpose  of  the  span  and  guy 
wires  was  to  support  the  feed  wire  and  they 
were  supposed  to  be  dead  wires,  and  harmless. 
The  breaker-ball  furnished  a  break  in  the 
span  wire,  and  was  designed  to  prevent  the 
current  of  electricity  from  escaping  from  the 
feed  wire  through  the  span  wire  to  the  pole. 
Over  the  span,  guy  and  feed  wires,  and  the 
breaker-balls,  the  defendant  had  no  control. 
A  short  distance  above  the  eye-bolt,  above 
referred  to,  three  wires  of  the  defendant,  used 
for  power  and  light,  were  attached  to  the  pole. 
One  of  these  carried  a  current  of  2,300  volts, 
and  the  others  currents  of  110  volts.  There 
were  also  two  other  wires  of  the  defendant, 
carrying  currents  of  2,300  volts  for  power 
and  light,  and  covered  with  the  best  obtainable 
insulating  material,  which  were  not  attached 
to  the  pole  of  the  railway  company  but  to  two 
other  poles,  about  one  hundred  feet  apart, 
one  on  each  side  of  said  pole  of  the  railway 
company.  These  two  wires  sagged  so  that  one 
of  them,  from  which  Cutler  received  the  cur- 
rent of  electricity  as  it  passed  the  railway 
company*s  pole  at  a  distance  of  about  thirty 
inches  from  it,  was  but  from  seven  to  eight 
inches  above  the  span  wire  before  described. 
As  this  wire  swayed  it  came  still  nearer  to 


the  railway  company's  pole,  and  by  the  appli- 
cation of  a  slight  force  or  weight  it  could  be 
brought  into  contact  with  the  span  wire. 
After  the  accident  it  was  found  that  a  portion 
of  the  insulation,  for  a  space  of  about  an  inch, 
on  this  wire  of  the  defendant,  was  gone,  leav- 
ing the  wire  bare  at  that  point.  About  a 
month  before  the  accident  it  was  discovered 
that  the  qther  of  the  two  swinging  wires  was 
in  contact  with  the  span  wire  of  the  railway 
company,  and  that  the  current  from  the  de- 
fendant 8  wire  was  passing  to  the  span  wire 
and  through  it,  and  through  the  breaker-ball, 
to  the  feed  wire,  and  so  to  the  ground.  It  did 
not  appear  that  the  railway  company  or  its 
employees  knew  of  this  fact,  but  the  defendant 
was  immediately  notified  of  it,  and  so  learned 
that  the  insulator  or  breaker-ball  in  the  span 
wire  was  not  an  insulation  against  the  current 
from  the  defendant's  wire,  and  that  the  span 
wire  furnished  a  ground,,  or.  line  of  conduc- 
tion from  the  escape  of  the  current  from  it^ 
wire  to  the  ground.  The  defendant  thereupon 
fastened  its  wire  to  the  pole  of  the  railway 
company,  but  left  the  other  of  the  two  wires 
iiuspended  just  above  the  span  wire  as  above 
stated,  and  it  so  remained  until  the  time  of 
the  accident.  So  long  as  the  breaker -ball  was 
not  an  insulation  against  the  current  from 
the  defendant's  wires,  the  span  wire,  breaker- 
ball,  and  feed  wire,  constituted  a  goo<l  ground 
from  either  of  the  defendant's  three  wires  in 
case  of  a  contact  of  any  one  of  them  with  the 
span  wire,  or  in  case  a  person  came  in  con- 
tact with  either  of  the  defendant's  wires  and 
the  uninsulated  span  wire  at  the  same  time. 
With  the  span  wire  insulated  against  the 
current  from  the  defendant's  wires,  it  was 
safe  for  a  person  on  the  railway  company's 
pole  to  touch  either  of  the  defendant's  highly 
charged  wires  and  the  span  wire  at  the  same 
time,  but  with  the  span  wire  in  the  uninsu- 
lated condition  in  which  it  was  at  the  time 
of  the  accident  it  was  dangerous  to  life  to 
touch  either  of  the  wires  of  the  defendant 
and  the  span  wire  at  the  same  time.  In  de- 
scribing the  accident  the  trial  court  found 
that  Cutler  had  climbed  the  pole  to  set  an- 
other eye-bolt.  He  wore  climbers,  and  a  belt 
attached  for  safety  to  another  belt  about  the 
pole.  He  did  not  wear  the  rubber  gloves 
usually  w^orn  by  one  engaged  in  such  work, 
and  which  are  some  protection.  His  death  was 
caused  by  the  current  from  the  defendant's 
swinging  wire,  before  described,  passing 
through  his  body  to  the  span  wire  and  thence 
through  the  feed  wire  to  the  ground.  The 
points  of  contact  with  the  wires  were  such 
that  rubber  gloves  would  have  afforded  him 
no  protection.  Just  how  it  happened  that 
Cutler  came  in  contact  with  the  span  wire  and 
the  swinging  wire  the  trial  court  was  unable 
to  find.  Tlie  conclusion  of  the  trial  court, 
as  stated  in  the  finding,  was  that  these  facts 
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did  "not  show  that  the  defendant  was  not 
negligent  substantially  as  charged  in  the  com- 
plaint, nor  that  the  plaintiff's  intestate  was 
guilty  of  contributory  negligence."  It  was 
contended  by  the  defendant  electric  light  com- 
pany that  the  cause  of  the  intestate's  death, 
as  shown  by  these  facts,  was  essentially 
different  from  that  alleged  in  the  complaint. 
But  the  court  said:  "This  contention  is 
based  upon  the  claim  that  the  act  of  negligence 
alleged  in  the  complaint  as  the  cause  of  the 
accident,  was  the  negligent  failure  of  the 
defendant  to  properly  insulate  its  wire  at  and 
near  the  span  wire,  and  in  providing  such  a 
defective  and  insufficient  insulation  at  that 
point  that  the  current  of  electricity  was  liable 
to  pass  and  did  pass  from  the  defendant's  wire 
directly  to  and  over  the  span  wire,  thus  charg- 
ing the  span  wire  with  a  dangerous  current; 
while  the  facts  found  show  that  the  real  cause 
of  the  accident  was  not  a  defective  insulation 
of  the  defendant's  wire,  but  the  contact  of 
Cutler's  body  with  the  defendant's  wire  and 
the  grounded  span  wire  at  the  same  time. 
But  while  it  is  true  that  the  complaint 
charges  the  defendant  with  negligence  in  fail- 
ing to  properly  insulate  its  own  wire,  that  is 
not  the  only  act  of  negligence  with  which  the 
defendant  is  charged.  The  complaint  also 
alleges  that,  with  the  defendant's  knowledge, 
the  span  wire,  connected  with  the  pole  upon 
which  Cutler  was  working,  had  for  a  long 
time  served  to  conduct  a  dangerous  current 
of  electricity  to  the  ground,  and  that  the 
defendant  negligently  erected  and  was  main- 
taining a  wire  'close  to  said  pole  and  within  a 
few  inches  of  and  over  said  span  wire,*  and 
WSLS  conducting  along  said  wire  a  current  of 
electricity  of  very  high  voltage  and  exceeding- 
ly dangerous.  The  last  paragraph  of  the  com- 
plaint, in  describing  the  manner  and  cause 
of  Cutler's  death,  says  that  'through  the  de- 
fendant's negligence  aforesaid,  he  received  an 
electric  shock  by  the  electric  current  of  the 
defendant  escaping  from  their  said  wire  to 
and  through  his  body  to  said  span  wire.' 
These  averments  sufficiently  describe  the 
cause  of  Cutler's  death  and  the  manner  in 
which  it  occurred,  as  shown  by  the  facts 
found,  notwithstanding  it  appears  that  it 
was  not  caused  by  any  failure  of  the  defend- 
ant to  properly  insulate  its  own  wires." 

In  Rowe  v.  Taylorville  Electric  Co.  213  HI. 
318,  72  N.  E.  711,  affirming  judgment  114  III. 
App.  535,  it  appeared  that  a  telephone  com- 
pany had  procured  a  license  to  erect  poles, 
with  wires,  on  the  city  streets,  on  which  work 
the  plaintiff's  intestate  and  five  other  em- 
ployees were  engaged.  The  poles  were  set  on 
the  same  side  of  the  street  as  those  of  an 
electric  company,  but  were  higher.  The  poles 
of  the  electric  company  were  twenty-five  feet 
high  and  those  of  the  telephone  company 
thirty  feet,  so  that  the  telephone  wires  would 


be  about  five  feet  above  the  electric  wires. 
When  the  electric  wires  were  not  carrying 
any  current  of  electricity  there  was  no  danger 
in  working  above  them,  but  when  the  current 
was  turned  on  it  was  dangerous.  They  were 
calculated  to  carry  a  current  of  1,000  volts, 
and  500  volts  would  be  fatal  to  one  coming 
in  contact  with  them.  In  stringing  the  tele- 
phone wires  one  of  them  broke  and  Rowe  went 
down  a  pole  and  brought  it  up  again.  He  was 
on  the  pole  about  twenty-five  feet  from  the 
ground,  stretching  the  wire,  when  it  came  in 
contact  with  the  parallel  electric  light  wire  in 
which  there  was  a  current  of  electricity,  and 
he  received  a  shock  causing  him  to  fall  from 
the  pole  upon  the  frozen  ground.  His  hands 
were  badly  burned,  his  neck  was  broken  and 
he  was  dead  when  his  companions  reached 
him.  His  widow  sued  the  defendant  for  dam- 
ages resulting  from  his  death.  In  the  first 
count  of  her  declaration  she  charged  the  de- 
fendant with  negligence  in  permitting  its  cur- 
rent of  electricity  to  escape  and  be  transmitted 
to  the  tlephone  wire  which  the  plaintiff's  in- 
testate was  handling.  The  second  count 
charged  the  defendant  with  negligence  in 
turning  on  the  current  of  electricity  without 
giving  a  customary  warning  by  a  whistle  from 
its  engine.  The  third  alleged  that  the  de- 
fendant knew  that  the  employees  of  the  tele- 
phone company  only  did  their  work  when  the 
current  was  not  turned  on,  and  notwith- 
standing this  knowledge  neglected  to  give 
warning  of  its  intention  to  turn  on  the  cur- 
rent. The  fourth  charged  negligence  in  using 
imperfectly  insulated  wires.  The  fifth 
charged  negligence,  generally,  in  constructing, 
maintaining,  managing  and  operating  the  elec- 
tric light  plant.  An  additional  count  set 
forth  that  it  was  the  custom  of  the  defendant 
to  sound  a  whistle  five  minutes  before  turning 
on  its  current  and  that  the  telephone  em- 
ployees relied  on  this  custom,  and  it  charged 
negligence  in  turning  on  the  current  without 
warning.  The  plea  was  not  guilty.  It  was 
held  that  the  court  had  not  erred  in  not  sub- 
mitting the  issue  to  the  jury  and  in  directing 
a  verdict  of  not  guilty. 

In  Staab  v.  Rocky  Mountain  Bell  Telephone 
Co.  23  Idaho  314,  129  Pac.  1078,  it  appeared 
that  a  telephone  "trouble  man"  went  with  an- 
other employee  after  hours  to  inspect  the 
line.  The  telephone  pole  and  the  electric  light 
pole  both  stood  along  the  same  alley  and  on 
the  same  side  of  the  alley,  and  the  two  poles 
were  only  about  eleven  inches  apart.  The 
wires  on  the  telephone  pole  were  several  feet 
above  the  electric  light  wires.  He  climbed 
the  telephone  pole  and  sat  on  what  was  called 
the  messenger  wire  or  cable,  and  examined 
the  "messenger  can"  on  the  pole,  his  feet 
hanging  down  toward  the  electric  light  wires. 
He  finished  his  inspection  and  was  rising  up 
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to  inspect  the  "aero"  wires,  and  the  next  that 
was  seen  of  him  was  a  few  seconds  later  when 
his  campanion  and  assistant  saw  him  lying 
across  the  primary  or  transmission  electric 
light  wire,  which  was  sizzling  and  burning 
his    body.      This    wire    soon    broke    and    he 
turned    a    somersault    in    the    air    and    fell 
on  the  roof  of  a  shed  in  an  adjacent  yard. 
The  electric  light  wires  consisted  of  a  prim- 
ary or   transmission  wire  and  an  arc  wire 
and  a  number  of  secondary  or  distributing 
wires.     The   primary   or   transmission    wire 
carried   a    current   of   2,300   volts;    the   arc 
wire   a   current   of    2,000   volts,    while    the 
secondary  or  distributing  wires  carried  a  cur- 
rent  ranging   from   115  to  200   volts.     The 
primary   wires    appeared   to   have    been    in- 
solated.    The  others  seemed  not  to  have  been 
insulated,  or,  at  least,  if  they  had  been  in- 
sulated, the  insulation  had  ceased  to  be  of 
any  protection  or  value.    While  there  was  no 
direct  evidence  as  to  the  manner  in  which 
he  met  his  death,  the  court  held  that  the 
evidence  was   sufficient   to  justify   the  jury 
in  concluding  that  he  came  to  his  death  from 
an  electric  shock  received  from  the  electric 
light  company's  wires. 

However,  in  Southwestern  Tel.  etc.  Go.  v. 
Sanders  (Tex.)  138  S.  VV.  1181,  an  action 
against  a  telephone  company  and  an  electric 
light  company  for  injuries  sustained  by  an 
employee  of  the  former  company,  it  was  held 
that  the  verdict  of  the  jury  acquitting  the 
electric  light  company  of  ne'vligence  was  sus- 
tained by  the  evidence.  The  court  said: 
''The  proof  shows  that  on  the  occasion  in 
question  the  plaintiff,  as  an  employee  of  the 
Telegraph  &  Telephone  Ck)mpany,  was  en- 
gaged, -with  other  employees,  in  removing  a 
dead  wire  stretched  overhead  upon  poles. 
Upon  the  same  side  of  the  street  and  in  line 
with  appellant's  telephone  poles  and  wires, 
the  Water  &  Light  Company  had  its  poles 
and  wires.  The  poles  of  the  one  company 
were  located  between  the  poles  of  the  other, 
and  the  wires  of  the  Water  k  Light  Com- 
pany were  located  more  than  20  feet  above 
the  sidewalk,  and  the  telephone  wires  were 
more  than  10  feet  above  the  light  wires.  It 
had  rained  during  the  night  previous  to  the 
plaintiff's  injury,  and  there  is  testimony 
tending  to  show  that  it  was  drizzling  rain 
and  damp  at  or  about  the  time  the  plaintiff 
and  his  associates  went  to  work.  Under  the 
directions  of  a  foreman,  whose  position  con- 
stituted him  appellant's  vice  principal,  the 
plaintiff  and  two  other  employees  were  fur- 
nished a  rope  and  directed  to  take  down  the 
dead  wire  in  question.  That  work  was  to  be 
performed  in  part  in  the  following  manner: 
One  man  would  ascend  a  telephone  pole,  fas- 
ten the  rope  to  the  end  of  the  wire,  and  an- 
other man  would  ascend  the  next  telephone 
pole  and  pull  the  wire  to  that  pole;  the  wire 


being  held  up  by  the  man  on  the  other  pole 
and  by  the  use  of  the  rope  attached  to  the  end 
of  the  wire.  When  the  end  of  the  wire 
reached  the  man  on  the  other  pole,  the  man 
holding  the  rope  would  drop  it,  and  a  man 
would  ascend  another  pole  and  it  would  be 
passed  on.  Soon  after  the  crew  started  to 
work  on  the  occasion  in  question,  it  became 
necessary  for  the  plaintiff,  in  pursuance  of 
his  work,  to  drop  the  rope,  in  order  that  it 
might  be  taken  up  by  the  man  on  the  next 
post.  When  the  rope  was  dropped,  it  seems 
to  have  become  entangled  with  an  awning  and 
an  electric  light  wire,  so  that  it  could  not  be 
pulled  on  through.  The  plaintiff  testified, 
and  we  find  as  a  fact,  that  it  was  a  part  of 
his  duty  to  relieve  the  rope  from  that  en- 
tanglement, and,  in  performance  of  that  duty, 
he  ascended  a  pole  belonging  to  the  Water 
ft  Light  Company  and  upon  which  the  light 
wires  were  strung,  and  stepped  off  on  a  metal 
awning  attached  to  a  building,  and  caught 
the  rope  in  one  hand,  whereupon  he  reecived 
an  electric  shock,  which  caused  him  to  fall 
from  the  awning  and  sustain  the  injuries 
complained  of.  The  proof  shows  that  the 
portion  of  the  rope  which  was  in  contact  with 
the  electric  light  wire,  and  which  plaintiff 
took  hold  of,  was  wet,  which  condition  was 
caused  by  the  rope  having  been  dragged  on 
the  wet  ground  by  the  plaintiff  and  his  fel- 
low servants  in  the  performance  of  the  work 
referred  to.  It  was  also  alleged  and  proved 
thct  at  the  place  where  the  rope  was  in  con- 
tact with  the  electric  light  wire  the  insula- 
tion upon  that  wire  had  become  worn  and 
defective,  and  it  was  charged  by  the  plaintiff 
and  appellant  that  the  other  defendant  was 
guilty  of  negligence  in  permitting  the  wire 
to  be  in  that  condition.  At  that  time  the 
wire  in  question  was  charged  with  and  car- 
rying about  2,200  volts  of  electricity.  The 
proof  shows  that  an  arrangement  existed  be- 
tween the  two  defendants  by  which,  if  ap- 
pellant had  requested  it,  the  Water  &  Light 
Company  would  have  cut  off  and  removed 
the  current  of  electricity  in  its  wires,  while 
appellant's  employees  were  engaged  in  taking 
and  removing  the  dead  wire  from  appellant's 
poles.  And  the  plaintiff  charged  in  his  peti- 
tion that  appellant  was  guilty  of  negligence 
in  not  requesting  the  Water  &  Light  Com- 
pany to  cut  off  the  electric  current  from  its 
wires,  before  the  plaintiff  and  his  associates 
started  work  that  morning,  and  the  proof 
sustains  that  charge  of  negligence.  We  also 
hold  that  the  proof  sustains  the  finding 
of  the  jury  that  the  Water  A  Light  Company 
was  not  guilty  of  negligence  as  to  the  plain- 
tiff in  permitting  the  insulation  upon  its 
wire  to  become  defective.  The  wire  in  ques- 
tion was  located  so  far  above  the  ground  as 
to  render  it  improbable  that  anyone,  other 
than    the    Water    A    Light    Company's    em- 
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ployees,  would  come  in  contact  with  it  at  the 
place  of  such  defective  insulation;  and  if  it 
preferred  to  allow  it  to  remain  in  that  condi- 
tion, and  to  cut  off  the  current  of  electricity 
while  its  own  employees  were  working  near 
that  place,  we  think  the  jury  had  the  right 
to  hold  that  in  so  doing  the  Water  &  Light 
Company  was  not  guilty  of  negligence  as  to 
the  plaintiff  and  other  employees  of  appel- 
lant. The  defective  insulation  referred  to 
was  near  one  of  the  poles  belonging  to  the 
Water  &,  Light  Company,  but  was  not  near 
a  pole  belonging  to  appellant;  and  we  can- 
not hold  as  matter  of  law  that  the  Water 
&  Light  Company  was  required  to  anticipate 
that  it.  would  become  necessary  for  an  em- 
ployee of  appellant  to  ascend  the  post  be- 
longing to  the  Water  &  Light  Company  and 
work  in  a  position  near  the  defective  in- 
sulation upon  the  electric  light  wire;  and 
for  this  reason  we  hold  that  the  verdict  of 
the  jury  acquitting  the  Water  &  Light  Com- 
pany of  negligence  is  sustained  by  the  testi- 
mony.*' 

In  Danville  v.  Thornton,  110  Va.  541,  66 
S.  E.  839,  the  essential  allegations  of  the 
declaration  were  as  follows :  That  the  defend- 
ant, a  municipality  maintaining  and  oper- 
ating an  electric  lighting  plant,  had  permit- 
ted a  railway  and  electri'c  company  to  erect 
its  poles  on  both  sides  of  the  streets  of  the 
city  over  which  its  lines  extended,  which 
poles  were  thirty  feet  high,  and  were  re- 
quired by  a  city  ordinance  to  be  kept  neatly 
trimmed  and  painted;  that  on  the  west  side 
of  one  street  the  defendant  had  erected  its 
own  poles  and  strung  its.  own  wires,  heavily 
charged  with  electricity,  at  such  a  height 
from  the  surface  of  the  street  and  in  such  a 
position  that  the  wires  passed  along  in  close 
proximity  to  and  on  both  sides  of  the  upper 
part  of  the  poles  of  the  electric  company, 
touching  the  poles  at  some  places.  That  in 
order  to  paint  them  it  became  necessary  to 
ascend  the  poles  and  to  go  among  and  be  ex- 
posed to  contact  with  the  defendant's  wires 
over  which  electric  currents  flowed;  and  that 
it  was  the  duty  of  the  defendant,  in  the  con- 
struction, maintenance  and  operation  of  its 
system  of  wires,  to  use  due  and  proper  care 
to  insulate  the  wires  at  such  places  as  per- 
sons might  be  reasonably  expected  to  come  in 
contact  therewith,  so  as  to  prevent  injury 
from  such  contact,  especially  to  persons  en- 
gaged in  painting  the  poles  of  the  electric 
company  in  obedience  to  the  city  ordinance. 
That  the  defendant  did  not  discharge  its 
duty  in  that  regard,  but  negligently  failed 
to  properly  insulate  its  wires,  and  suffered  the 
insulation  to  be  and  remain  off  the  wires  at 
or  very  near  a  pole  of  the  electric  company 
for  the  period  of  a  month  or  more;  by  rea- 
son whereof  "the  plaintiff  who  went  to  the 
top  of  the  aforesaid  pole    .    .    .    among  the 


wires  of  the  defendant,  pursuant  to  the  or- 
dinance and  requirement  of  the  defendant, 
.  .  .  to  paint  the  pole  as  aforesaid,  and 
while  lawfully  thereon,  performing  his  duty 
in  that  respect,  without  any  negligence  on 
his  part,  came  in  contact  with  the  defend- 
ant's wires,  which  were  heavily  charged  with 
electricity,  at  the  points  where  the  same  were 
insufficiently  and  improperly  insulated,  or 
where  the  insulation  was  off,"  and  was  great- 
ly shocked  and  received  the  severe  injuries 
of  which  he  complained.  The  court  held  that 
the  declaration  stated  a  good  cause  of  %ction. 
In  Dwight  Mfg.  Co.  v.  Word  (Ala.)  75  So. 
079,  it  appeared  that  one  of  the  plaintiff's 
(a  telephone  lineman)  averments  of  fact,  in 
an  action  for  personal  injuries  caused  by 
electricity,  was  that  the  posts  of  a  telephone 
company  and  the  posts  of  the  defendant,  an 
electric  company,  were  maintained  and  oper- 
ated in  such  close  proximity  to  each  other, 
and  in  some  places  along  the  street  substan- 
tially in  the  same  line  with  each  other,  that 
linemen  of  the  telephone  company,  in  the 
proper  discharge  of  the  duties  of  their  em- 
ployment, .were  very  likely  to  come  in  contact 
with  the  heavily  charged  electric  wire  of  the 
defendant ;  and  the  plaintiff  ,  averred  that 
these  wires  of  the  telephone  company  had  been 
maintained  and  operated  in  that  manner 
for  more  than  three  years  at  the  time 
the  plaintiff  was  injured  as  thereinafter  set 
out.  The  plaintiff  further  averred  that  his 
duties  as  lineman  of  the  telephone  company 
required  him  to  repair,  adjust,  clear,  and 
keep  in  working  order  the  telephone  lines, 
and  that  to  do  this  it  was  very  often  neces- 
sary for  him  to  get  among  the  wires  of  the 
telephone  company  where  they  were  strung 
from  one  pole  to  another;  that  on  the  day 
of  the  accident  the  plaintiff's  duties  as  line- 
man of  the  telephone  company  required  that 
he  get  up  among  the  telephone  wires  strung 
along  the  street  for  the  purpose  of  remedy- 
ing some  condition  of  the  wires,  and  that 
while  he  was  thus  in  the  proper  discharge 
of  the  duties  of  his  employment  as  lineman 
of  the  telephone  company,  and  while  he  was 
at  a  place  he  had  a  right  to  be,  he  came  in 
contact  with  the  wire  of  the  defendant,  which 
the  defendant  maintained  and  operated  as 
aforesaid  in  close  proximity  to  the  telephone 
wires,  and  which  defendant's  wire  or  wires 
were  charged  with  dangerous  current  of  elec- 
tricity, and  as  a  proximate  consequence  the 
plaintiff  was  severely  shocked,  caused  to  fall 
and  be  bruised,  was  burned  on  the  left  side 
of  his  body,  caused  to  suffer  much  physical 
and  mental  pain,  caused  to  be  confined  to 
the  hospital  for  sometime,  lose  much  time 
from  earning  wages,  put  to  great  expense  in 
having  his  injuries  treated,  and  was  perma- 
tently  injured  and  rendered  less  able  to  earn 
a    living,   hence  his   suit.     The   count   then 
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averred  that  the  plaintiff's  injuriea  were  the 
proximate  result  of  the  defendant's  negli- 
gence in  operating  and  maintaining  its  wire 
charged  with  the  dangerous  current  of  elec- 
tricity in  such  close  proximity  to  the  tele- 
phone wires  that  the  employees  of  the  tele- 
phone company,  in  the  proper  discharge  of 
their  duties,  were  likelr  to  come  in  contact 
therewith.  The  court  held  that,  as  this  count 
was  not  based  on  any  defective  condition  of 
the  defendant  electric  company's  wire,  nor 
on  its  contact  with  the  telephone  wire  but 
solely  on  its  dangerous  proximity,  the  count 
was  deficient  and  subject  to  the  demurrer, 
in  the  absence  of  an  averment  that  the  de- 
fendant placed,  as  well  as  maintained,  its 
wire  in  the  dangerous  proximity  complained 
of.  It  was  further  held  that  an  allegation 
that  the  defendant  electric  company  negli- 
gently allowed  its  dangerous  wire  "to  sag 
down  among  the  wire  of  the  telephone  com- 
pany," was  not  supported  by  proof  that  the 
defendant's  wire  sagged  down  to  twelve  or 
more  inches  above  the  telephone  wire.  The 
court  held  that  "among"  meant  "in  the  midst 
of,  or  mingled  with,"  and  that,  as  the  allega- 
tion was  descriptive  of  the  negligent  act 
charged,  and  went  to  its  substance,  it  was 
not  a  case  of  variance  merely,  but  a  failure 
to  prove  the  substance  of  the  complaint, 
which  was  fatal  to  the  right  to  recover  under 
the  allegation. 

See  also  with  respect  to  the  subject  of 
thia  subdivision,  the  cases  set  out  infra  in 
the  subdivision  Lineman  as  Trespasser  or  L^ 
eensee.  and  Contributory  Negligence. 

Lineman  as  Tbespasseb  ob  Licensbb. 

The  contention  that  an  electric  company 
maintaining  its  wires  and  poles  in  proximity 
to  those  of  another  electric  company  is  not 
liable  to  an  employee  of  the  latter  company 
who  is  injured  by  coming  in  contact  with 
the  wires,  for  the  reason  that  there  is  no 
duty  owing  by  it  to  such  a  person,  requiring 
it  to  exercise  care  in  the  respect  in  which  it 
is  charged  with  negligence,  since  the  injured 
employee  is  a  trespasser  or  a  mere  licensee, 
has  generally  been  denied  by  the  courts.  See 
Staab  V.  Rocky  Mountain  Bell  Telephone  Go. 
23  Idaho  314,  129  Pftc.  1078;  Rowe  v.  Taylor- 
ville  Electric  Co.  213  III.  318,  72  N.  E.  711, 
agirming  judgment  114  111.  App.  536;  Toney  v. 
IntersUte  Power  Co.  (la.)  1«3  N.  W.  394; 
Muaolf  T.  Duluth  Edison  Electric  Co.  108 
Minn.  369,  122  N.  W.  499,  24  L.R.A.(N.S.) 
4.51;  Mahaney  v.  Independence  (Mo.)  183  S. 
W.  1117;  Ladow  v.  Oklahoma  Gas,  etc.  Co.  28 
Okla.  16,  119  Pac.  250.  Compare  Sumner 
V.  Aaheyille  Tel.  etc.  Co.  173  N.  C.  28,  91  8.  E. 
354;  Denison  Light,  etc.  Co.  v.  Patton,  105 
Tex.  621,  154  S.  W.  540,  45  L.R.A.(N.8.) 
303,  reversing  135  8.  W.  1040. 

In   Staab  t.   Rocky  Mountain   Bell  Tele- 
phone Co.  23  Idaho  314,  129  Pac.   1078,  it 


appeared  that  an  employee  of  a  telephone  com- 
pany was  working  at  a  monthly  salary,  dis- 
charging the  duties  of  "trouble  man."  His 
regular  hours  were  from  7:30  in  the  morning 
to  5:30  in  the  evening.  On  the  evening  of 
his  death,  about  supper  time  and  while  he 
was  making  an  inspection  of  the  line,  he  was 
killed  by  coming  in  contact  with  a  nearby 
wire.  The  evidence  showed  that  such  an  em- 
ployee was  "supposed  to  be  on  duty  at  all 
times  when  needed.  ...  A  trouble  man 
works  for  so  much  per  month  and  is  subject 
to  duty  whenever  occasion  requires,  i  .  . 
He  is  supposed  to  be  the  guardian  of  main- 
tenance conditions,  that  is,  he  clears  trouble, 
repairs  irregular  conditions,  inspects  for  ir- 
regularities, and,  if  possible,  cleans  them  up." 
The  court  held  that  the  evidence  adduced  on 
the  trial  was  sufficient  to  justify  the  jury 
in  concluding  that  he  was  not  a  mere  li- 
censee or  trespasser  on  the  company's  prop- 
erty at  the  time  he  was  fatally  injured, 
as  waa  argue<l,  but  that  he  was  engaged 
in  the  line  of  his  duty  at  the  time  of  his 
death. 

In  Toney  v.  Interstate  Power  Co.  (la.) 
163  N.  W.  394,  it  appeared  that  a  tele- 
phone company  constructed  and  maintained 
a  rural  telephone  line,  from  the  main  line  of 
which  it  extended  service  lines  to  the  right 
and  left  whenever  required.  At  a  certain 
point  on  the  main  line  a  service  line  was 
carried  across  the  road  northward  and  across 
an  adjacent  field  to  the  home  of  one  Sheetz. 
The  first  pole  on  the  service  line  was  145  feet 
from  the  pole  on  the  main  line  where  the 
connection  was  made.  Some  years  after  the 
erection  of  the  telephone  line,  the  defendant 
constructed  along  the  north  side  of  the  same 
highway  a  system  of  lines  for  the  transmis- 
sion of  electric  power.  The  wires  transmit- 
ting the  power  current  were  carried  on  poles 
of  greater  height  than  those  used  by  the  tele- 
phone company  and  across  the  course  of  the 
Sheetz  service  line.  The  power  company^s 
poles  carried  three  transmission  wires,  and 
at  the  point  in  question,  the  lowest  of  these 
wires  were  strung  thirty  and  one-half  feet 
above  the  surface  of  the  ground  and  seven  and 
one-half  feet  above  the  telephone  company's 
wire.  Two  and  one-half  feet  above  the  last 
mentioned  wire  and  five  feet  below  the  trans- 
mission wires  the  defendant  company  carried 
on  its  own  poles  two  private  telephone  wires. 
The  plaint iflf  was  a  telephone  lineman,  and 
complaint  having  been  made  of  some  defect  in 
the  line  was  sent  out  to  ascertain  and  reme- 
dy it,  bis  duty  being  that  of  keeping  the 
line  in  order.  The  evidence  offered  by  him 
tended  to  show  that  on  arriving  at  the  place 
where  the  Sheetz  service  line  crossed  the 
traveled  path  of  the  highway,  the  plaintiff 
discovered  that  thia  wire  had  become  slack 
and  was  hanging  so  low  as  to  create  danger 
of  interference  with   the   public  use  of  the 
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highway,  and  he  undertook  to  remedy  this 
condition  by  taking  up  the  slack.    To  accom- 
plish this,  he  climbed  the  telephone  pole  at 
the  place  of  connection  and  made  use  of  an 
instrument,   known   as   a   **come-along/'   de- 
vised for  that  purpose.     This  devise  was  in 
the  form  of  a  small  block  and  tackle  with 
clamps   at   either   end.    -  Having  climbed  to 
the  bracket  and  clamped  one  end  of  the  '*come- 
along'*  at  the  pole,  the  plaintiff  reached  out 
as  far  as  he  could  along  the  wire  and  there 
attached  the  other  clamp.     The  slack  being 
pulled  in,  he  cut  out  a  section  of  wire  leav- 
ing enough  with  which  to  reconnect  the  line 
at  the  insulator  on  the  bracket.    Then,  mak- 
ing use  of  a  connector,  a  pincher-like  tool 
made  for  that  purpose,  he  clamped  it  to  the 
end  of  the  wire  and  sought  to  pull  it  in  suf- 
iicientlv  to  attach  or  fasten  it  to  the  insula- 
tor.    He  had  brought  it  nearly  to  place,  and 
was  about  to  make  the  twist  necessary  to  hold 
it  there,  when  the  wire  with  the  connector 
attached  slipped  from  his  grasp  and  natural- 
Iv  recoiled  or  flew  back  in  the  direction  of 
the   strain   from   the  other  pole.     In  doing 
this  work,  plaintiff  faced  the  south  and  away 
from  the  defendant's  power  line  and  away 
from  the  direction   in  which  the  wire  had 
recoiled.    Descending  from  the  pole,  he  went 
in  that  direction  to  or  near  the  first  pole  on 
the  service  line  for  the  purpose  of  regaining 
the  wire.    On  reaching  it  and  attempting  to 
take  it  in  his  hand,  he  received  an  electric 
shock   rendering  him  unconscious  and  from 
which  he  alleged  that  he  had  sustained  great 
injury.    On  the  arrival  of  assistance  it  was 
discovered  that  by  reason  of  the  force  of  the 
recoil  when  the  plaintiff  lost  control  of  the 
wire,  or  from  other  cause,  the  loosened  wire 
had  been  thrown  over  the  defendant's  trans- 
mission  line  from  which  the  slack  had  de- 
scended to  the  ground,  thus  short  circuiting 
the  power  current  of  over  6,000  volts.     The 
plaintiff  testified  that  he  did  not  see  or  know 
of  the  fact  that  the  telephone  wire  had  been 
thrown  over  the  power   lines,  and  that  on 
reaching  the  ground  he  followed  the  usual 
course  of  workmen  in  such  cases  by  proceed- 
ing at  once  in  the  direction  of  the  next  pole 
to  regain  the  wire  which  had  escaped  him, 
having  no  knowledge  or  reason  to  apprehend 
that  such  wire  had  become  charged  with  a 
dangerous  current  of  electricity.    In  this  man- 
ner, 80  he  averred,  he  was  brought  into  con- 
tact with  the  overcharged  wire  and  received 
great  injury  without  contributory  negligence 
on  his  part.    It  was  claimed  that  the  duty  of 
the  defendant  to  guard  or  protect  its  wires 
carrj'ing  high  tension  currents  of  electricity 
against  exposure  to  human  contact  existed 
onlv  where  the  location  of  the  wires  was  such 
as  to  suggest  the  likelihood  or  probability  of 
injury  to  someone  in  the  absence  of  adequate 
urotection.    In  other  words,  if  the  injury  com- 


plained of  from  such  source  could  not  rea- 
sonably have  been  anticipated  by  the  party 
charged  with  negligence  in  failing  to  protect, 
then  there  was  no  liability.  With  this  alleged 
rule  as  a  foundation,  it  was  next  argued  that 
the  trial  court  should  have  held  as  a  matter 
of  law  that  the  defendant  was  not  bound  to 
anticipate  the  occurrence  of  an  injury  such 
as  plaintiff  claimed  to  have  sustained,  and 
that  the  charge  of  negligence  failed  for  want 
of  support  in  the  evidence.  But  the  court 
held  that  the  application  of  the  rule  even  in 
the  courts  giving  it  effect  in  negligence  cases 
was  often  very  materially  affected  by  the 
fact  whether  the  person  charging  negligence 
was  a  trespasser,  or  mere  licensee,  or  was  in- 
jured in  the  course  of  lawful  employment  in 
a  place  where  he  had  an  unquestionable  right 
to  be.  In  this  respect,  the  court  said:  "The 
contention  made  in  argument  that  plaintiff, 
if  not  a  trespasser,  was  at  best  but  a  mere 
licensee  in  the  place  where  he  came,  in  con- 
tact with  the  electric  current,  is  without 
merit.  Confessedly  he  was  not  upon  prem- 
ises owned  or  controlled  by  the  defendant. 
If  a  licensee'  in  any  sense  of  the  word,  the 
license  was  one  extended  to  him  by  the  own- 
er of  the  soil.  The  telephone  company  in 
extending  its  telephone  wire  to  the  Sheetz 
residence  will  be  presumed  to  have  been  acting 
lawfully  and  with  the  consent  of  the  land- 
owner, and  the  right  to  construct  and  main- 
tain the  line  implies  the  right  to  make  re- 
pairs thereon.  Plaintiff,  as  the  servant  of  the 
telephone  company  engaged  in  that  work, 
was  therefore  neither  a  wrongdoer  nor  a  mere 
naked  licensee  for  whose  safety  no  duty  rest- 
ed upon  the  defendant." 

In  Musolf  V.  Duluth  Edison  Electric  Co. 
108  Minn.  369,  122  N.  W.  499,  24  L.R.A. 
(N.S.)  451,  the  defendant  urged  that  a  tele- 
phone lineman  who  was  killed  by  coming  in 
contact  with  an  electric  light  company's  wire 
while  on  a  pole,  was  either  a  trespasser  or  li- 
censee. It  insisted  as  follows:  "the  poles,  upon 
which  were  strung  the  wires  of  the  Zenith 
Telephone  Company  and  the  wires  of  the  de- 
fendant, Dulutli  Edison  Electric  Company, 
were  used  and  occupied  by  both  companies 
by  a  common  understanding  between  them. 
The  electric  company  had  the  right  to  use 
the  poles  of  the  telephone  company,  and  the 
telephone  company  had  the  right  to  use  the 
poles  of  the  electric  company,  for  stringing 
and  operating  their  wires  for  the  respective 
purposes  of  the  different  companies."  Ac- 
cordingly, the  lineman,  while  acting  within 
the  scope  of  his  employment,  was  a  licensne; 
but  "if  he  meddled  with  the  wires  of  the  de- 
fendant electric  company  or  used  them  for 
purposes  other  then  that  for  which  they 
were  intended,  then  he  was  a  trespasser 
in  hh  relation  to  the  defendant  com- 
pany,   and    in    either    case    of    licensee    or 
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irespasaer  the  same  degree  of  care  is  not 
charged  upon  the  defendant  company  as 
vonld  be  in  ca«e  of  a  person  upon  a  public 
highway,  or  one  who  uses  electricity  fur- 
nished by  it  as  a  commodity."  The  plain- 
tiff, on  the  other  hand,  contended  that  the 
lineman  was  neither  a  licensee  nor  a  tres- 
passer but  was  on  the  wires  stretched  between 
the  poles  of  the  telephone  company,  that  is, 
that  he  was  on  the  premises  of  his  master. 
In  point  of  fact  the  trial  court  charged,  in 
effect,  that  the  lineman  at  the  time  of  his 
death  was  working  on  the  wires  of  the  tele- 
phone company,  suspended  from  the  poles  of 
the  telephone  company.  The  court  said:  ''No 
exception  was  taken  to  this  charge  and  no 
assignment  of  error  is  directed  to  it.  It  ap- 
pears from  this  and,  although  not  so  clearly, 
from  other  parts  of  the  record,  that  the  own- 
ership of  the  poles  by  the  employer  of  the 
deceased  was  assumed  on  trial.  It  must 
therefore  be  so  assumed  here.  It  follows  that 
plaintiff  was  upon  his  master's  premises, 
and  was  not  a  licensee  or  a  frespasser." 

Mahaney  v.  Independence  (Mo.)  183  8.  W. 
1117,  was  an  action  for  injuries  sustained 
by  a  telephone  lineman  by  reason  of  the  es- 
cape of  a  high-voltage  current  of  electricity 
from  a  defectively  insulated  wire  maintained 
by  the  defendant  city  as  part  of  its  lighting 
system,  operated  for  both  public  and  private 
uses.  The  defendant  did  not  argue  that  the 
charge  of  neglect  against  it,  in  that  it  had 
failed  to  keep  the  insulation  at  a  joint  in 
its  wire  in  good  condition,  was  not  sustained 
by  the  proof,  but  did  contend  that  that  omis- 
sion was  not  a  breach  of  any  duty  it  owed 
the  plaintiff.  The  ground  of  the  argument 
was  that  the  plaintiff  was  a  trespasser  on 
the  property  of  the  defendant  when  he  used 
the  cross-arm  on  the  defendant's  pole  to  aid 
him  in  stringing  a  wire  on  the  p61e  line  of 
his  employer.  The  court  said:  "This  posi- 
tion might  be  sound  if  no  practical  necessity 
had  confronted  plaintiff  for  first  stringing 
the  wire  over  defendant's  cross-arm  and 
wires.  Mere  convenience  would  not  have 
justified  him  in  using  another  person's  prop- 
erty without  the  owner's  knowledge  or  con- 
sent, and  thereby  imposing  on  the  owner  a 
duty  to  exercise  reasonable  care  for  his  pro* 
tection  in  such  unauthorized  use.  The  mere 
proximity  of  the  two  poles  was  not,  of  it- 
self, an  invitation  to  plaintiff,  the  employee 
of  the  telephone  company,  to  use  the  pole 
of  defendant  in  the  performance  of  his  work 
of  stringing  wires.  It  may  be  granted  for 
argument  that,  in  the  absence  of  some  agree- 
ment or  understanding  that  linemen  of  the 
telephone  company  might  use  defendant's 
structure  or  of  a  situation  from  which  such 
an  understanding  or  invitation  should  be  im- 
plied, defendant  would  not  be  required  to 
anticipate  that  an  unauthorized  use  would 


be  made  of  its  property,  and  could  owe  no 
higher  duty  to  such  user  than  not  to  wan- 
tonly or  wilfully  injure  him.  .  .  .  The 
evidence  of  plaintiff  shows  that  he  was  not 
a  trespasser,  but  in  throwing  the  hand  line 
over  defendant's  cross-arm,  was  doing  a 
thing  defendant,  when  it  placed  its  pole  in 
front  of  the  telephone  pole,  must  have  antici- 
pated telephone  linemen,  in  stringing  wires, 
would  do.  As  we  understand  the  evidence, 
these  poles  were  in  the  public  street  or  high- 
way, and  neither  defendant  nor  the  telephone 
company  had  any  superior  right  to  the  use 
of  the  street.  If  the  light  pole,  which  was 
erected  after  the  telephone  pole,  was  placed 
where  it  was  an  obstacle  which  would  have 
to  be  surmounted  in  stringing  telephone 
wires,  defendant  was  bound  to  know  that 
linemen  would  throw  hand  lines  over  its 
cross-arms,  and  by  placing  its  pole  in  such 
position  extended  an  implied  invitation  to 
make  such  use  of  it  and  charged  itself  with 
the  duty  of  exercising  the  highest  degree  of 
care  to  maintain  its  wires  in  a  reasonably 
safe  condition  for  such  use.  ...  In  the 
proper  performance  of  such  duty  defendant 
was  boimd  to  anticipate  the  likelihood  of  a 
lineman,  while  thus  engaged  in  stringing 
wires,  being  compelled  to  go  into  close  prox- 
imity to  the 'electric  light  wires  at  the  top 
of  the  pole  to  pull  the  hand  line  and  at- 
tached wire  into  proper  place.  In  short  the 
position  of  plaintiff  when  injured  was  one 
defendant  knew,  or  should  have  known,  he 
might  take,  and  since  such  position  placed 
him  in  the  midst  of  a  network  of  wires — 
some  charged  with  deadly  currents  and  oth- 
ers grounded — ^the  exercise  of  the  highest  de- 
gree of  care  would  seem  to  require  the  main- 
tenance of  the  insulation  in  the  best  prac- 
ticable condition.  The  point  that  defendant 
as  a  matter  of  law  owed  no  duty  of  care 
to  plaintiff  is  rejected." 

In  Rowe  v.  Taylorville  Electric  Co.  213 
111.  318,  72  N.  E.  711,  affirming  judgment 
114  111.  App.  635,  in  discussing  the  question 
whether  the  condition  of  certain  electric 
wires,  as  to  insulation,  tended  to  prove  ac- 
tionable negligence  on  .the  part  of  the  de- 
fendant electric  company,  the  court  said: 
''Counsel  for  appellee  say  that  the  duty  to 
maintain  perfect  insulation  does  not  extend 
to  the  entire  system  of  wires,  but  only  to 
places  where  the  defendant  might  reasonably 
anticipate  that  persons  would  go  for  work, 
pleasure  or  business;  that  the  duty  did  not 
extend  to  wires  strung  twenty-five  feet  above 
the  ground  simply  because  there  was  a  pos- 
sibility that  some  person  in  pursuit  of  his 
own  business  would  bring  himself  iri  contact 
with  a  wire,  and  that  there  was  no  duty  to 
keep  wires  in  a  safe  condition  as  to  telephone 
employees  entering  upon  the  premises  on 
their  own  business.     Electricity  is  a  silent, 
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deadly  and  instantaneous  force  and  one  who 
uses  it  for  profit  is  bound  to  exercise  care 
corresponding  to  the  dangers  incident  to  its 
use.  One  duty  is  the  insulation  of  its  wires, 
but  that  duty  does  not  extend  to  the  entire 
system.  No  duty  of  that  kind  is  imposed 
on  the  owner  of  his  own  premises  as  to 
trespassers  or  bare  licensees,  who  are  neither 
invited  upon  the  premises  nor  there  for  pur- 
poses of  business  with  the  owner.  The  de- 
fendant was  not  bound  to  assume  that  per- 
sons would  come  upon  its  private  premises 
who  were  not  invited  there  or  brought  there 
by  business  and  thereby  expose  themselves 
to  injury.  But  the  streets  of  the  city  were 
not  the  private  premises  of  defendant.  The 
streets  belong  to  the  public,  and  the  public, 
generally,  have  a  right  to  use  them.  As  a 
matter  of  fact,  the  defendant  must  be  held 
to  have  anticipated  that  tlie  public  would 
use  the  streets  as  they  had  a  right  to  do, 
and  also  the  employees  of  the  telephone  com- 
pany would  be  working  in  the  streets  in  the 
business  of  that  company  and  might  come 
in  proximity  to  its  wires  in  attending  to 
their  duties.  The  defendant  was  not  an  in- 
surer of  the  safety  of  the  public,  but  it  was 
bound  to  know  the  dangers  incident  to  the 
use  of  the  streets  by  it  and  to  guard  against 
such  dangers  by  the  exercise  of  care  com- 
mensurate with  them." 

In  Sumner  v.  Asheville  Telephone,  etc.  Co. 
173  N.  C.  28,  91  S.  E.  354,  the  evidence  on 
the  part  of  the  plaintiff  tended  to  show  that 
the  defendant,  a  telephone  and  telegraph 
company,  was  putting  up  a  line  of  poles  and 
wires  and  that  the  plaintiff,  an  employee  of 
that  company,  was  engaged  in  attaching  the 
cable  to  the  messenger  wire  along  the  de- 
fendant's poles  and  in  close  proximity  to 
and,  in  places,  touching  the  poles  of  its  co- 
defendant,  a  power  company,  which  also  had 
its  line  along  the  .same  street.  In  doint?  his 
work  the  plaintiff  was  using  safety  belt  and 
strap,  the  seat  being  about  twenty  feet  from 
the  ground  and  eighteen  inches  below  the 
messenger  wire,  and  as  the  plaintiff  would 
attach  or  clip  the  cable  to  the  messenger  wire 
he  would  push  his  seat  along  this  wire  as 
his  work  progressed.  Tlie  wires  of  the  tele- 
phone company  were  not  charged  with  elec- 
tricity at  the  time,  and  when  they  were,  did 
nut,  ,imder  ordinary  conditions,  carry  suffi- 
cient current  to  cause  serious  injury;  but 
the  wires  of  the  power  company,  which  were 
at  points  very  near  the  telephone  company's 
wire,  usually  carried  a  current  of  high  volt- 
age and  imported  seriouM  menace  when  not 
properly,  insulated.  On  the  day  in  question, 
while  th^  plaintiff  was  performing  his  work, 
he  came  to  a  "span'*  (the  distance  between 
the  two  poles)  where  the  wire  of  the  power 
company  had  S4\gged  so  as  to  be  threateningly 
near     the     telephone     company's    messenger 


wire,  and  he  called  the  attention  of  his  fore- 
man or  boss  to  this  condition  and  was  di- 
rected by  him  to  leave  that  span  and  go  to 
another  ahead  where  there  appeared  to  the 
plaintiff  to  be  no  danger  existent  or  threat- 
ened. In  the  endeavor  to  carry  out  the 
order,  he  passed  around  and  necessarily 
touched  a  pole  of  the  power  company  which 
was  wet  and  had  become  charged  with  elec- 
tricity of  dangerous  voltage  by  *reason  of  a 
defective  or  leakv  transformer  attached  to 
a  cross-arm  on  the  pole;  and  in  the  effort 
to  pass  around  this  pole  and  to  go  on  with  his 
work,  he  received  an  electric  shock,  render- 
ing him  for  a  time  unconscious  and  causing 
serious  and  painful  injuries.  The  court  held 
that  as  to  the  defendant  light  and  power 
company  a  recovery  could  not  be  sustained, 
as  there  was  nothing  to  show  that  there  was 
any  contract  or  agreement  which  gave  either 
the  plaintiff  or  his  employers  the  right  to 
be  on  the  power  company^s  poles.  Hence,  it 
was  held  that  on  the  facts  in  evidence,  and 
as  to  that  company,  they  were  both  tres- 
passers, and  that,  on  authority,  there  had 
been  no  breach  of  duty  toward  the  plaintiff 
which  gave  him  any  right  to  relief. 

In  Denison  Light,  etc.  Co.  v.  Patton.  105 
Tex.  621,  154  S.  W.  540,  45  L.R.A.(N.S.) 
303,  reversing  135  S.  W.  1040,  it  appeared 
that  a  pole  of  an  electric  light  company 
stood  on  a  street  corner  about  midway  bi^ 
tween  two  poles  of  a  telephone  company,  and, 
being  lower  than  such  poles,  the  wires  of  the 
light  company  at  that  point  were  beneath 
those  of  the  telephone  company,  which  con- 
sisted of  a  cable  containing  several  wires  at- 
tached to  a  messenger  wire,  but  in  close  prox- 
imity to  them.  As  the  result  of  a  violent 
storm  the  telephone  cable  sagged  at  this 
corner  of  the  streets  and  came  in  contact 
with  the  wires  of  the  light  company,  causing 
a  hole  to  be  burned  in  the  cable.  Telephone 
linemen  effected  a  temporary  repair  of  the 
cable,  and  relieved  the  contact  and  further 
separated  the  wires  of  the  two  companies  by 
fastening  a  cross-arm  near  the  top  of  the 
light  company  pole  located  at  the  corner  of 
the  streets,  and  placing  the  telephone  cable 
and  the  messenger  wire  upon  it,  thus  rais- 
ing them  about  three  and  one-half  feet  above 
the  top  of  the  light  company  pole  and  ac- 
cordingly some  distance  above  the  light  com- 
pany's wires,  leaving  them  in  this  condition 
about  5:30  in  the  afternoon,  with  the  inten- 
tion of  returning  the  next  day  and  complet- 
ing the  repairs  upon  the  telephone  cable. 
Just  as  they  were  leaving,  the  chief  lineman 
of  the  light  company  came  up  and  observed 
what  thev  had  done,  and  the  situation  of 
the  cable  and  wires  as  left  bv  them.  On  the 
following  morning  the  linemen  returned  to 
the  place  to  complete  the  work  on  the  cable, 
and  one  of  them  went  up  the  light  company's 
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pole,  on  the  cross-arm  of  which  he  and  his 
companions  had  rested  the  telephone  com- 
pany's messenger  wire  and  cable,  and  sus- 
pended beneath  th^  cable,  as  thus  situated, 
a  swin^ng  platform,  on  which  he  seated  him- 
self with  his  feet  hanging  below  it  and  began 
to  repair  the  cable.  Shortly  afterward, 
while  in  this  situation  and  so  engaged,  he 
receiTed  the  shock  from  a  wire  of  the  light 
company  that  caused  his  injuries,  due  either 
to  the  platform  coming  in  contact  with  and 
resting  upon  the  wire,  or  his  feet  or  legs  com- 
ing in  contact  with  it.  The  current  that 
caused  the  shock  he  received  was  turned  on 
at  the  direction  of  the  chief  lineman  of  the 
li);ht  company  by  telephone  from  a  point  in 
the  residence  circuit  of  the  light  company 
where  he  was  at  the  same  time  engaged  in 
some  repairs  for  the  light  company,  as  a  test 
to  enable  him  to  know  whether  the  service  of 
the  lio:ht  company  was  in  order.  He  had  no 
actual  knowledge  of  any  purpose  on  the  part 
of  the  telephone  men  to  return  to  this  place 
and  complete  the  repairs  to  the  cable  that 
morning.  It  was  held  to  be  error  to  submit 
the  issue  of  negligence  in  turning  on  the  cur- 
rent. 

CONTRIBUTOBT   NbQLIOEXCE. 

Oenerally, 

"Contributory  negligence  is  not  predicated 
solely  on  knowledge  of  the  danger,  and  the 
certainty  of  injury  to  follow.  If  such  were 
the  rule,  contributory  negligence  would  be  a 
synonym  for  wilful  negligence  or  self-injury. 
If  the  plaintiff  had  knowledge  of  the  facts 
sufficient  to  warn  a  man  of  ordinary  sense 
and  prudence  of  the  danger  to  be  encoun- 
tered, and  of  the  natural  and  probable  ron- 
wquences  of  his  own  conduct  in  the  premises, 
then  he  was  guilty  of  contributory  negli- 
gence if  he  failed  to  exercise  ordinary  care 
to  discover  and  avoid  the  danger  and  injury." 
Dwight  Mfg.  Co.  V.  Word   (Ala.)  75  So.  979. 

One  who  in  the  course  of  his  employment 
is  brought  in  close  proximity  to  electric 
wires,  is  not  guilty  of  contributory  negli- 
gence by  coming  in  contact  therewith,  unless 
he  does  so  unnecessarily  or  without  proper 
precautions  for  his  safety.  1  Joyce.  Elec- 
trical Law,  §  44,5;  Mitchell  v.  Ra4eigh  Elec- 
tric Co.  129  N.  C.  166,  39  S.  E.  801,  85  Am. 
St.  Rep.  735,  55  L.R.A  398 

So,  a  telephone  lineman  working  in  the 
proximity  of  electric  light  wires  is  not  held 
to  the  highest  degree  of  care  that  would  be 
found  in  one  particularly  cautious  or  careful, 
but  only  to  the  ordinary  care  of  a  person  of 
ordinary  prudent  carefulness.  Pliillips  v. 
Erie  County  Electric  Co.  249  Pa.  St.  445, 
94   Atl.    1070. 

WTiere  the  wires  of  an  electric  company, 
if  properly  insulated,  would  not  be  a  source 


of  danger,  an  employer  of  another  electric 
company  is  obligated  to  look  only  for  patent 
defects  and  not  for  latent  defects.  1  Joyce, 
Electrical  Law,  §  446;  Mitchell  v.  Raleigh 
Electric  Co.  129  N.  C.  166,  39  S.  E.  801, 
86  Am.  St.  Rep.  735,  66  L.R.A.  398. 

A  lineman  has  the  right  to  assume  that 
another  electric  company  has  performed  its 
duty  of  properly  insulating  the  wires  which 
it  maintains  in  proximity  to  those  places 
where  he  may  have  to  go  in  the  discharge 
of  his  duties.  1  Joyce,  Electrical  Law, 
§  445;  Musolf  V.  Duluth  Edison  Electric  Co. 
108  Minn.  369,  122  N.  VV.  499,  24  L.R.A. 
(N.S.)  451;  Mitchell  v.  Raleigh  Electric  Co. 
129  N.  C.  166,  39  S.  E.  801,  86  Am.  St.  Rep. 
736,  65  L.R.A.  398 ;  Ladow  v.  Oklahoma  Gas, 
etc.  Co.  28  Okla.  15,  119  Pac.  250. 

Where  a  set  of  telephone  wires  cross  diag- 
onally those  of  an  electric  light  company  at 
a  distance  of  only  about  ten  feet,  the  fact 
that  the  electric  light  company's  wire  is  in- 
sulated is  calculated  to  induce  a  lineman 
stringing  telephone  wires  to  rely  on  its  safe- 
ty, even  if  the  wire  he  is  paying  out  should 
come  in  contact  with  it.  Mitchell  v.  Ra- 
leigh Electric  Co.  129  N.  C.  166,  39  S.  E. 
801,  86  Am.  St.  Rep.  735,  66  L.R.A.  398. 
And  if  he  touches  an  electrical  wire  from 
which  the  insulation  is  worn  off,  in  ignorance 
of  its  nature  and  condition,  he  is  not  negli- 
gent. 1  Joyce,  Electrical  Law,  §  455;  Mit- 
chell V.  Raleigh  Electric  Co.  129  N.  C.  166, 
39  S.  E.  801,  86  Am.  St.  Rep.  736,  55  L.R.A. 
398. 

Where  it  appeared  that  a  telephone  com- 
pany's lineman  was  injured  by  coming  in 
contact  with  the  municipal  electric  light 
wires  which  were  strung  on  poles  in  close 
proximity  to  the  telephone  company's  poles, 
when  climbing  a  telephone  pole  near  which 
the  insulation  was  shown  to  have  been  worn 
off,  so  that  he  could  have  known  by  ordinary 
diligence  that  the  wires  were  exposed,  it  was 
held  that  he  could  not  recover  for  the  in- 
juries sustained  by  him  from  the  municipali- 
ty. Zachery  v.  Madison,  18  Ga.  App,  490,  89 
S.  E.  694. 

In  cases  where  there  is  no  eyewitness  of 
a  fatal  accident,  while  the  rule  is  not  re- 
laxed that  the  plaintiff  must  show  that  his 
intestate  was  without  fault,  yet  the  presump- 
tion, in  the  absence  of  any  evidence  to  the 
contrary,  obtains  that  the  intestate  used  or- 
dinary care  and  caution,  and  this  presump- 
tion is  sufficient  under  the  rule  to  permit 
the  plaintiff  to  recover  on  showing  negligence 
on  the  part  of  the  defendant.  Teachout  v. 
Grand  Rapids,  etc.  R.  Co.  179  Mich.  388, 
146  X.  W.  241.  The  reason  for  this  rule  of 
law  is  that  life  is  dear  to  the  normal  person, 
and  that  he  will  not  willing ly  do  the  thing 
which  will  extinguish  it,  but,  on  the  contra- 
ry,   will    exercise    due    care   to    preserve    it. 
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Teach  out  v.  Grand  Rapids,  etc.  R.  Co.  supra. 
Though  the  plaintiff  is  entitled  to  this  pre- 
sumption, yet»  as  the  burden  of  proving  the 
exercise  of  due  care  rests  on  the  plaintiff, 
if  evidence  is  adduced  by  the  defendant  tend- 
ing to  rebut  this  presumption,  the  burden 
of  proof  still  rests  on  the  plaintiff  to  satis- 
fy the  jury  by  a  preponderance  of  the  evi- 
dence, that  he  was  in  the  exercise  of  due 
care.  Judge  v.  Narragansett  Electric  Light- 
ing Co.  21  R.  I.  128,  42  Atl.  507,  23  R.  I. 
208,  49  Atl.  961. 

In  Hodgins  v.  Bay  City,  166  Mich.  687, 
121  N.  W.  274,  132  Am.  St.  Rep.  546,  16 
Detroit  Leg.  N.  222,  the  court  charged  the 
jury  as  follows:  "Deceased  was  not  called 
upon  before  entering  upon  his  work  on  the 
pole  to  examine  or  inspect  the  wire  and  tie 
on  defendant's  line  at  the  place  in  question 
to  learn  whether  it  was  properly  insulated. 
Being  authorized  and  required  to  work  up- 
on the  pole,  he  would  have  a  right  to  as- 
sume and  believe  that  defendant  had  proper- 
ly constructed,  maintained,  and  inspected  it. 
And  unless  you  find  that  condition  and  dan- 
ger arising  from  such  defect  was  ope  so  open 
and  plain  that  it  would  naturally  attract 
his  attention  and  should  have  been  seen  by 
him  in  the  exercise  of  ordinary  care  in  and 
about  his  work,  then  I  say  to  you  that  he 
would  not  be  charged  with  either  knowledge 
or  notice  of  the  true  condition  of  danger. 
He  would  only  stand  charged  with  knowl- 
edge and  notice  of  the  dangers  incident  to  a 
wire  of  equal  voltage,  similarly  situated  and 
properly  tied  and  insulated."  Subsequent  to 
the  giving  of  this  instruction,  the  court 
charged  the  jury  as  follows:  "The  degree  of 
care  and  caution  that  plain tifTs  decedent  was 
required  to  observe  and  exercise  when  he 
went  upon  this  pole  in  question  was  the  care 
and  caution  that  an  ordinarily  prudent  man 
of  20  years*  experience  with  electric  wires 
and  cables,  knowing  the  extremely  dangerous 
character  of  such  wires  carrying  a  high  volt- 
age, would  ordinarily  observe  and  exercise 
having  regard  to  the  insulation  ordinarily 
employed.  Plaintiff's  decedent,  because  of  his 
experience  and  knowledge  of  the  dangerous 
Character  of  electric  wires  carrying  a  high 
voltage  of  electricity,  was  called  upon  to  use 
and  exercise  greater  care  than  a  person  who 
never  had  such  experience  or  knowledge  of 
the  extremely  dangerous  character  of  such 
wires.  His  degree  of  care  must  be  commen- 
surate with  his  experience  and  knowledge  of 
the  dangerous  character  of  electric  wires  car- 
rying a  high  voltage  of  electricity,  and  if 
vou  find  that  decedent,  under  the  circum- 
stances  as  I  have  just  stated,  failed  in  such 
degree  of  care,  for  his  own  safety,  he  would 
be  guilty  of  contributory  negligence,  and 
plaintiff  could  not  recover.  Plaintiff's  deced- 
ent was  a  man  of  several  years'  experience 


with  electricity,  electric  wires,  telephone 
wires,  cross-arms,  etc.,  and  must  have  known 
the  result  of  earning  in  contact  with  live 
wires,  as  well  as  the  purpose  and  effect  of 
the  insulation,  and  when  he  went  up  on  this 
telephone  pole  in  question  and  out  upon  the 
cross-arm  carrying  these  electric  wires,  I 
charge  you  that  it  was  his  duty  before  going 
out  onto  such  cross-arm  and  over  these  elec- 
tric wires  to  observe  such  conditions  as  were 
apparent  and  would  naturally  attract  the  at- 
tention of  a  man  of  ordinary  caution  under 
the  conditions  present,  and  if  by  looking  he 
would  have  discovered  that  the  insulation 
was  stripped  off  from  the  tie  wire  and  the 
tie  wire  had  cut  the  insulation  on  the  main 
wire,  and  that  this  made  the  place  extreme- 
ly dangerous,  and  if  he  failed  in  such  duty, 
I  then  charge  you  he  was  guilty  of  contrib- 
utory negligence,  and  in  that  event  your  ver- 
dict should  be  no  cause  of  action."  The 
court  held  that,  considering  the  instructions 
together,  it  did  not  think  that  the  jury 
could  have  been  mislead  into  believing  that 
"the  question  of  due  care  on  the  part  of 
the  deceased  was   wholly  disregarded." 

In  Judge  V.  Narragansett  Electric  Light- 
ing Co.  31  R.  I.  128,  42  Atl.  507,  the  testimony 
showed  that  a  few  minutes  before  the  ac- 
cident, the  plaintiff's  intestate  was  seen  en- 
gaged in  shaking  out  a  cross  in  the  wires, 
and  this  was  all,  so  far  as  appeared,  that  was 
known  concerning  his  acts  while  he  was  on 
the  pole.  Shortly  afterwards  he  was  found 
on  the  ground  at  the  bottom  of  the  pole,  un- 
conscious and  bleeding.  He  was  an  experi- 
enced lineman,  and  was  employed  as  a  "trou- 
ble hunter,"  or  one  whose  duty  it  was  to 
trace  out  and  remedy  difficulties  w^hich  might 
arise  from  the  contact  of  the  telegraph  wires 
of  the  Western  Union  Telegraph  Company 
with  other  wires,  including  the  heavily 
charged  wires  of  other  companies,  or  from 
other  causes.  On  the  morning  of  the  accident 
which  caused  his  death  he  was  excused  from 
the  service  of  the  Western  Union  Telegiaph 
Company  that  he  might  search  for  and  move 
a  cross  between  a  private  wire  on  the  pole 
of  the  company  and  the  defendant's  wires, 
and  it  was  while  thus  engaged  that  the  ac- 
cident occurred.  The  court  held  that  as  an 
experienced  lineman  and  trouble  hunter,  he 
must  have  been  aware  of  the  dangerous  na- 
ture of  the  work  which  he  was  called  upon 
to  perform,  and  must  have  known  that  if 
he  permitted  himself  to  come  in  contact  with 
a  grounded  wire  while  handling  or  in  con- 
tact with  a  heavily  charged  wire,  like  those 
of  the  defendant,  or  created  a  short  circuit 
whereby  the  current  from  these  wires  was 
passed  through  his  body,  serious  injury,  if 
not  death,  was  reasonably  certain.  In  these 
circumstances  he  was  bound  to  the  exercise 
of  a  very  high,  if  not  the  highest,  degree  of 
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care,  or,  in  other  words,  to  a  degree  of  care 
commensurate  with  the  dangers  to  which  be 
was  exposed.  The  court  held  that  the  deep 
bam  on  the  hand,  and  the  evidence  furnished 
by  the  autopsy  that  he  had  received  a  severe 
electric  shock,  with  the  certainty  that  these 
could  have  resulted  only  from  his  becoming 
grounded  while  in  contact  with  a  heavily- 
charged  wire,  or  from  his  creating  a  short 
circuit  for  the  current  through  his  body, 
raised  an  inference  that  he  was  not  exercis- 
ing the  high  degree  of  care  required  in  such 
a  dangerous  employment.  In  the  absence  of 
evidence  to  rebut  such  an  inference,  and  the 
burden  of  proof  of  due  care  being  on  the 
plaintiff,  the  court  held  that  the  jury  were 
not  warranted  in  finding  that  the  deceased 
was  not  guilty  of  contributory  negligence, 
and  granted  a  new  trial.  On  the  second 
trial,  reported  in  23  R.  I.  208,  49  Atl.  961, 
the  court  in  summarizing  the  additional  tes- 
timony, said:  ''Taken  in  its  most  favorable 
light  for  the  plaintiff,  it  simply  shows  that 
jusit  before  the  accident  the  deceased  was 
seen  to  be  at  work  near  the  top  of  a  tele- 
graph pole  on  the  east  side  of  North  Main 
^t^eet,  near  the  steps  leading  up  to  the  State 
House:  that  he  was  near  the  cross-bar  on 
the  pole  in  the  midst  of  or  in  close  touch 
mth  numerous  wires,  and  was  evidently  en- 
gaged in  disentangling  and  readjusting  one 
or  more  of  these  wires;  but  just  how  he  was 
doing  it  and  what  care  he  was  exercising 
no  one  knows.  Moreover,  even  assuming  that 
at  the  moment  he  was  seen  to  be  shaking 
out  the  crossed  wire  he  was  exercising  duo 
care,  it  does  not  follow  that  shortly  there- 
after, when,  according  to  the  uncontradicted 
evidence  of  the  experts  who  testified  as  to 
the  manner  in  which  he  received  his  injuries, 
he  either  became  grounded  while  in  contact 
with  a  highly-charged  wire,  or  else  made  a 
short  circuit,  so  that  the  current  went 
through  his  body,  he  was  in  the  exercise  of 
due  care.  An  expert  electrician  called  by 
the  plaintiff  says  that  the  two  things  neces- 
sary to  be  looked  out  for  in  handling  live 
vires  are,  'that  you  don't  get  grounded  and 
that  YOU  don't  make  a  short  circuit ;  and  that 
if  you  avoid  these  two  things  you  are  all 
right.'  He  also  testifies  to  the  effect  that  it 
is  absolutely  necessary  for  one  to  use  gloves 
in  handling  a  wire  with  a  dangerous  current 
on.  The  deceased  could  not  have  observed 
these  precautions.  He  knew  there  was  trou- 
ble with  the  wires  at  this  place ;  his  business 
was  that  of  a  'trouble  hunter'  in  connection 
with  telegraph  wires;  he  was  an  experienced 
lineman;  in  reaching  the  top  of  the  pole  in 
question  he  was  obliged  to  go  through  the 
heavily-charged  electric  wires  of  the  defend- 
ant corporation,  which  were  just  below  those 
of  the  tel^raph  wires  that  he  worked  upon; 
he  must  have  known  of  the  imminent  danger 
from  coming  in  contact  with  a  highly-charged 
Ann.  Cas.  1918D. — 4. 


wire  or  from  making  a  short  circuit,  and 
that  his  safety,  if  not  his  life,  depended  upon 
his  exercise  of  a  very  high  degree  of  care 
in  doing  the  work  allotted'  to  him.  That 
the  particular  wires  which  he  was  sent  to 
disentangle  and  fix  were  not  in  themselves 
dangerous  did  not,  in  view  of  the  fact  of 
their  close  proximity  to  highly-charged  elec- 
tric wires  and  also  of  the  further  fact  that 
he  knew  there  was  trouble  there,  excuse  him 
from  exercising  the  high '  degree  of  care 
aforesaid.  He  knew,  or  ought  to  have  known, 
that  under  these  circumstances  the  wires 
which  he  was  sent  to  repair  were  liable  to 
be  dangerous,  and  hence  due  care  on  his  part 
required  that  he  should  have  taken  such  pre- 
cautions in  handling  them  as  would  have 
rendered  them  harmless  if  they  were  found 
to  be  dangerous,  as  in  fact  they  were.  Fail- 
ing in  this  regard,  the  defendant  corpora- 
tion, even  though  itself  guilty  of  negligence 
in  the  premises,  cannot  be  held  liable  for 
the  sad  and  fatal  result  which  followed." 

The  burc!,n  of  proving  contributory  negli- 
gence on  the  part  of  a  person  injured  by  an 
electric  wire  in  close  proximity  to  the  wires 
of  his  employer  is  on  the  defendant  electric 
company.  Staab  v.  Rocky  Mountain  Bell 
Telephone  Co.  23  Idaho  314,  129  Pac.  1078; 
Biddle  v.  Leavenworth  Light,  etc.  Co.  87  Kan. 
604,  125  Pac.  61. 

Where  the  facts  are  undisputed  or  when 
but  one  reasonable  inference  can  be  drawn 
from  them,  the  question  of  the  contributory 
negligence  of  an  employee  o£  an  electric  com- 
pany who  was  injured  by  coming  in  contact 
with  the  wires  of  another  company  is  one 
of  law  for  the  court.  Ziehm  v.  United  Elec- 
tric Light,  etc.  Co.  104  Md.  48,  64  Atl.  61; 
Toronto  v.  Lambert,  64  Can.  Sup.  Ct.  200, 
affirming  judgment  36  Ont.  L.  Rep.  269,  10 
Ont.  W.  N.  29. 

But  where  the  facts  are  left  by  the  evi- 
dence in  dispute,  or  where  fair  minds  might 
draw  different  conclusions,  the  question  of 
contributory  negligence  is  one  of  fact  for  the 
jury.  Gloucester  Electric  Co,  v.  Dover,  153 
Fed.  139,  82  C.  C.  A.  291,  155  Fed.  256; 
Staab  V.  Rocky  Mountain  Bell  Telephone  Co. 
23  Idaho  314,  129  Pac.  1078;  Commonwealth 
Electric  Co.  v.  Rose,  214  111.  545,  73  N.  E. 
780,  affirming  judgment  114  111.  App.  181; 
Rambo  v.  Empire  Dist.  Electric  Co.  90  Kan. 
390,  133  Pac,  553;  Ziehm  v.  United  Electric 
Light,  etc.  Co.  104  Md.  48,  64  Atl.  61 ;  Teach- 
out  v.  Grand  Rapids,  etc.  R.  Co.  179  Mich.^ 
388,  146  N.  W.  241;  Mahaney  v.  Independ-' 
ence  (Mo.)  183  S.  W.  1117;  Hippie  v.  Edison 
Electric  Illuminating  Co.  240  Pa.  St.  91,  87 
Atl.  297;  Phillips  v.  Erie  County  Electric 
Co.  249  Pa.  St.  445,  94  Atl.  1070;  Swan  v. 
Salt  Lake,  etc.  R.  Co.  41  Utah  518,  127  Pac. 
267;  Drown  v.  New  England  Telephone  Co. 
80  Vt.  1,  66  Atl.  801,  81  Vt.  368,  70  Atl.  699. 
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Ilbusirative  App!i€ation9. 

In  Toney  v.  Interstate  Power  Co.  (la.). 
163  N.  W.  394,  the  court  said :  "The  question 
of  contributory  negligence  is  also  raised  by 
appellant.  It  is  argued,  and  justly,  tliat,  if 
defendant  was  under  a  dutv  of  reasonable  care 
to  protect  plaintiff  against  the  dangers  aris- 
ing from  the  construction  of  the  transmission 
line  at  this  point,  then  plaintiff  was  likewise 
under  dutv  to  use  reasonable  care  for  his 
own  protection.  No  fault  can  be  found  with 
this  proposition,  and  the  trial  court  so 
charged  the  jury.  As  we  have  often  said,  the 
question  of  law  does  not  arise  save  only  in 
those  exceptional  cases  where  the  plaintiff's 
want  of  reasonable  care  is  so  manifest  and 
flagrant  as  to  at  once  convince  all  fair  and 
candid  minds  that  he  did  not  exercise  the 
caution  for  his  own  safety  wiiich  marks  the 
conduct  of  ordinarily  prudent  men.  He  is 
not  held  to  an  ideally  high  standard  of  care 
as  being  free  from  all  grounds  of  criticism, 
it  is  enough  if  the  evidence  be  such  that  the 
jury  may  properly  say  that  he  acted  as  care- 
fully as  ordinary  men  of  ordinary  judgment 
and  experience  usually  do  imder  like  circum- 
stances. In  our  judgment  the  record  does 
not  make  such  an  exceptional  case,  and  the 
trial  court  properly  left  this  issue  to  the  jury. 
It  may  be  conceded  that  plaintiff  knew  of  the 
existence  of  the  power  line  and  the  dangerous 
character  of  the  current  carried  thereon.  He 
may  also  have  known  that  the  line  was  not 
guarded  at  that  point,  and  yet  we  cannot 
say  as  a  matter  of  law  that  he  w^as  manifestly 
and  clearly  negligent  in  failing  to  discover 
at  once  that  the  wire  which  escaped  him  had 
bounded  or  recoiled  over  the  power  line.  In 
attempting  to  fasten  the  wire  about  the  glass 
insulator,  he  was  clinging  to  the  telephone 
pole  near  its  top,  with  his  back  toward  the 
next  pole  on  the  Sheetz  line.  The  power  lines 
were  also  behind  him  and  several  feet  higher 
than  his  head.  His  action  in  backing  down 
the  pole  and  turning  and  'trotting/  as  he  says, 
in  the  direction  of  the  next  pole,  where  he 
expected  to  And,  and  did  And,  the  wire  which 
had  pulled  from  his  grasp,  was,  to  say  the 
least,  a  very  natural  thing  for  a  man  intent 
upon  the  business  in  hand  to  do.  It  would 
seem  equally  natural  for  him  as  he  reached 
the  line  to  seize  it  and  pull  it  out  of  the 
weeds  into  which  it  had  fallen,  and,  if  in  so 
doing  he  did  not  see  or  know  that  the  loose 
end  of  the  wire  had  gone  over  or  rested  on 
the  power  lines,  we  do  not  think  it  conclu- 
sivelv  shows  an  entire  lack  of  reasonable  care 
on  his  part." 

In  Swan  v.  Salt  Lake,  etc.  R.  Co.  41  Utah 
518,  127  Pac.  267,  the  court  held  that  the 
question  of  the  contributory  negligence  of  a 
telephone  lineman  who  was  injured  by  coming 
in   contact   with  a  high-tension   wire  of  an 


electric  railroad  company,  did  not  require  any 
lengthy  discussion.  It  held  that»  keeping  in 
mind  the  fact  that  the  plaintiff  had  never  been 
on  that  telephone  pole  before;  that  he  was 
approaching  it  from  the  north,  from  which 
direction  all  the  railroad  company's  poles  of 
its  high-tension  line  were  from  twelve  to 
fifteen  feet  longer  than  the  telephone  poles; 
that  the  plaintiff  did  not  know  of  the  short 
pole  of  the  railroad  company,  nor  of  the  prox- 
imity of  the  wires  of  that  company  to  the 
wires  on  the  upper  cross-arm  of  the  telephone 
pole,  or  to  the  top  of  that  pole ;  and,  finally, 
the  fact  that,  in  ascending  the  telephone  pole, 
his  attention  was  directed  to  getting  a  sure 
footing  and  thus  he  did  not  notice  the  prox- 
imity of  the  wires  above  him — all  these  things 
and  perhaps  others  were  matters  from  which 
the  jury  were  justified  in  arriving  at  the  con- 
clusion that  the  plaintiff  had  not  been  guilty 
of  contributory  negligence. 

In  Ladow  v.  Oklahoma  Gas,  etc.  Co.  28 
Okla.  15,  119  Pac.  2o0,  it  appeared  that  an 
electric  light  and  a  telephone  company  each 
had  a  line  of  poles  strung  along  one  side  of 
an  alley  opening  on  a  street.  At  the  edge 
of  the  sidewalk,  just  on  the  inside  of  the 
alley,  where  it  entered  the  street,  the  de- 
fendant electric  light  company  had  placed  a 
pole  about  thirty  feet  higli,  with  three  cross- 
arms  placed  at  the  top  thereof  a  short  distance 
apart,  on  which  were  strung  wires  used  for 
the  purpose  of  carrying  the  electric  current. 
About  six  inches  from  this  pole,  up  the  alley 
from  the  street,  there  had  been  placed  by  the 
telephone  company  a  pole  about  forty-five 
feet  high,  with  three  cross-arms,  supported 
by  an  iron  brace,  on  which  were  strung  tele- 
phone wires,  cable  suspensiorts  and  messen- 
ger wires.  Both  companies  used  the  alley 
for  their  poles  under  a  joint  management,  the 
electric  light  wires  being  attached  to  poles 
of  the  telephone  company,  except  at  the  point 
at  the  end  of  the  alley,  where  the  poles  were 
as  above  described.  The  plaintiff,  an  employee 
of  the  telephone  company,  on  the  day  of  the 
accident,  walking  on  its  wires,  was  engaged 
in  pulling  a  messenger  wire  from  the  other 
end  of  the  alley  to  a  pole  across  the  street 
on  which  the  alley  opened.  On  the  top  cross- 
arm  of  the  electric  light  pole  were  three  wires, 
fastened  to  glass  insulators,  a  short  distance 
apart.  Tliese  wires,  or  some  of  them,  lacked 
proper  insulation,  and  the  plaintiff,  on  ar- 
riving at  this  pole,  while  engaged  in  the  work 
of  stringing  the  wire,  stepped  from  the  tele- 
phone pole  or  wires  on  which  he  was  walking, 
onto  the  top  cross-bar  of  the  electric  light 
pole,  came  in  contact  with  the  uninsulated 
wires,  and  received  a  shock  causing  the  in- 
juries for  \vhich  lie  brought  suit.  It  was  the 
contention  of  counsel  for  the  defendant  elec- 
tric light  company  that  the  plaintiff  was  guil- 
ty   of   contributory   negligence.      In    support 
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cln^reof  it  was  claimed  that  the  answers  given 
by  the  jury  to  questions  propounded  to  them 
Uiowed  that  if  the  plaintiff  had  looked,  he 
i.'«>uld  have  seen  that  the  cross-arm  on  which 
he  stepped  was  on  the  electric  pole  and  not 
uo  the  telephone  pole,  and  that  the  evidence 
did  not  show  that  the  plaintiff  looked  or^saw 
that  the  cross-arm  where  he  was  stepping  was 
upon  a  different  pole  than  the  telephone 
pole,  and  that  tliese  facts  precluded  the  plain- 
tiff's discovery  by  showing  him  to  have  been 
guilty  of  such  contributory  negligence  as 
would  render  him  and  not  the  defendant  re- 
»ponsible  for  the  injuries,  and  also  from  the 
further  fact  that  it  appeared  from  the  an- 
swers to  other  questions  that  there  were 
other  methods  which  the  plaiut iff,  could  have 
adopted  to  have  reached  the  east  side  of  the 
telephone  pole  without  subjecting  himself  to 
the  danger  involved  by  coming  in  contact  with 
ihe  dangerous  wire.  The  court  said:  "From 
the  conceded  facts  in  this  case,  it  appears  that 
the  plaintiff  was  an  experienced  man  in  the 
line  of  work  in  which  he  was  engaged,  but 
that  he  had  never  before  the  day  of  his  in- 
juries worked  on  this  particular  portion  of 
his  employer's  plant.  The  poles  of  the  tele- 
phone company  and  of  the  defendant  occu- 
pied the  same  side  of  the  alley,  the  wires  of 
the  latter  company  occupying  and  being 
^truncf  on  both,  except  at  this  point.  The 
plaint i:r  had  been  warned  to  be  careful  of 
i-oming  in  contact  with  the  wires  of  the  de- 
fendant company  and  had  made  his  way 
aloi  the  alley  by  walking  on  the  wires  of 
the  telephone  company.  As  he  approached  the 
poles  at  the  outlet  of  the  alley  where  the 
injuries  occurred,  the  telephone  pole  being  the 
larger  and  nearer,  obscured  his  view  of  the 
pole  of  the  defendant  company,  and  although 
he  might,  on  looking  more  carefully  than  he 
did,  have  learned  differently,  yet  as  he  ap- 
proached, there  being  nothing  to  warn  him, 
he  believed  and  thought  he  saw  that  the  de- 
fendant's cross-arms  were  attached  to  the 
telephone  pole,  and  never  learned  that  there 
was  any  electric  light  pole  there  until  after 
the  accident.  Now,  when  we  take  into  con- 
sideration the  facts  as  found  by  the  jury  and 
the  undisputed  evidence  relative  to  the  situa- 
tion, can  we  say  that  we  would  hold  that 
a  verdict  of  a  jury  and  judgment  rendered  by 
a  trial  court  would  be  without  evidence  tend- 
ing reasonably  to  support  it?  And  can  we 
Aay  that  such  a  verdict  should  be  set  aside 
because  of  evidence  of  negligence  on  the  part 
of  plaintiff,  in  that  his  conduct  imported  a 
want  of  such  attention  to  the  nature  or  prob- 
able consequences  of  his  acts  as  a  prudent 
man  ordinarily  bestows  in  acting  in  his  own 
foncemT  It  was  the  duty  of  the  electric 
light  company  to  keep  its  wires  at  this  place 
in  such  condition  that  they  would  be  harmless 
to  the  contact  of  the  employees  of  the  tele- 


phone company,  when  passing  back  and  forth 
over  and  near  them  in  the  performance  of 
their  duties.  .  .  «  In  weighing  plaintiff's 
acts,  tha  situation  as  it  presented  itself  to 
him  must  be  considered,  and  from  this  the 
conclusion  drawn.  Within  this  rule  we  do  not 
believe  it  can  be  held  that  plaintiff,  working 
in  the  surroundings  where  he  was  placed,  in 
view  of .  the  situation  of  the  poles  and  the 
usage  of  both  companies,  and  acting  without 
notice  under  the  reasonable  belief  that  he 
was  upon  one  of  the  poles  and  cross-arms 
of  the  telephone  company,  and  not  the  elec- 
tric light  company,  could  be  held  guilty  of 
subjecting  himself  to  a  known  danger;  or  in- 
different to  the  probable  consequences  of  his 
acts."  The  court  also  disposed  of  the  con- 
tention that,  in  view  of  the  fact  that  the 
plaintiff  had  been  warned  of  the  danger  of 
coming  in  contact  with  the  defendant's  wires, 
a  high  burden  and  duty  was  placed  on  him, 
which  was  violated  bv  his  failure  to  observe 
that  he  was  stepping  on  the  electric  light 
pole,  this  was  negligence  of  such  a  character 
as  would  preclude  his  recovery;  and  the  in- 
sistence that,  in  view  of  the  fact  that  the 
plaintiff  might  have  taken  a  different  course 
in  proceeding  from  one  side  to  the  other  side 
of  the  pole,  his  coming  in  contact  with  the 
defendant's  wires  was  a  voluntary  and  un- 
necessary exposure  on  his  part  to  danger 
which  constituted  contributory  negligence,  by 
observing  that  it  must  hold  that,  had  a  jury 
on  this  evidence  returned  a  verdict  in  favor 
of  the  plaintiff,  it  would  not  have  been  set 
aside  because  of  the  contributory  negligence  of 
the  plaintiff. 

In  Mahaney  v.  Independence  (Mo.)  183  S. 
W.  1117,  it  was  contended  that  a  telephone 
lineman  was  negligent  in  law  for  not  wearing 
rubber  gloves.  But  the  court  said:  "A  line- 
man employed  only  on  low-tension  wires,  and 
not  provided  with  rubber  gloves,  which  are  not 
required  for  the  safe  performance  of  such 
work,  was  injured,  while  at  work  -on  his  em- 
ployer's pole  stringing  a  wire  carrying  no 
current,  by  the  accidental  slipping  of  his  foot, 
which  caused  him  to  reach  out  involuntarily 
and  touch  the  exposed  wires.  The  issue  of 
whether  or  not  plaintiff,  under  such  circum- 
stances, acted  with  reasonable  care  for  his 
own  safety  in  not  using  gloves  was  clearly  an 
issue  of  fact  for  the  jury  to  determine.  .  .  . 
The  same  may  be  said  of  the  points  that  plain- 
tiff was  negligent  in  law  for  not  wearing  a 
safety  belt,  for  not  cleaning  the  mud  from  his 
shoes,  for  not  holding  to  the  pole  witli  one 
hand,  etc.  The  answer  to  all  this  is  that  he  did 
not  intend  to  touch,  but  to  avoid,  the  live 
wires,  and  was  accidentally  caused  to  touch 
them  by  the  slipping  of  his  foot.  Under  all 
the  evidence  it  was  for  the  jury  to  decide 
whether  in  not  takinsr  his  belt,  in  not  defining 
his  shoes,  and  in  not  holding  to  the  pole,  he 
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acted  as  a  reasonably  careful  and  prudent  man 
in  such  situation  would  be  expected  to  act." 
In  Commonwealth  Electric  Co.  v.  Rose,  214 
111.  645,  73  N.  E.  780,  affirming  114  111.  App. 
181,  the  court  said:  "It  is  claimed  by  the 
appellant  that  the  deceased  was  guilty  of 
contributory  negligence  upon  four  alleged 
grounds:  First,  that  he  knew  of  the  defective 
condition  of  the  electric  light  wires;*  second, 
that  his  position  upon  the  pole  was  .not 
proper;  third,  that  he  should  have  worn  a 
belt;  and,  fourth,  that  he  should  have  worn 
rubber  gloves.  The  evidence  does  not  show 
conclusively  that  the  deceased  had  actual 
knowledge  of  the  absence  of  the  guard-wires, 
and  of  the  improper  condition  of  the  insula- 
tion. The  wires  were  some  twenty-eight  or 
thirty  feet  above  the  ground,  and  some  of 
the  testimony  is  to  the  effect  that  it  was  not 
possible  for  a  person,  standing  on  the  ground, 
to  see  the  exact  condition  of  the  wires  over- 
head. The  proof  shows  that  there  was  some 
conversation  among  some  of  the  men,  while 
going  from  a  former  job,  upon  which  they 
had  been  at  work,  to  the  corner  of  Parnell 
avenue  and  Sixty-seventh  street,  in  reference 
to  the  defective  condition  of  the  wires  as  to 
insulation,  but  it  is  not  clear  that  this  con- 
versation was  heard  by  the  deceased.  On  the 
contrary,  the  testimony  tends  to  show  that 
the  knowledge  of  the  witnesses,  testifying  as 
to  the  defective  condition  of  the  electric  light 
wires,  was  acquired  by  them  after  the  accident 
occurred,  and  not  before  the  occurrence  of  the 
same.  It  is  said  that  the  deceased  was  guilty 
of  contributory  negligence,  because  he  stood 
upon  the  steel  cable  or  'messenger'  attached 
to  the  poles,  whereas  Clark,  one  of  the  men 
who  was  at  work  upon  the  pole  west  of  the 
one  where  the  deceased  was  working,  placed 
himself,  or  a  portion  of  his  bodv,  upon  one 
of  the  cross-arms  of  the  pole.  There  is  evi- 
dence, however,  tendin&r  to  show  that  the  ^cir- 
cumstances^ under  which  the  deceased  was  at 
work,  were  different  from  those  under  which 
Clark  was  at  work,  and  that  the  position,  of 
the  deceased,  while  standing  upon  a  firm  steel 
cable  carrying  no  current,  left  him  free  to 
use  his  hands  in  doing  his  work,  and  was  a 
convenient  and  proper  mode  of  doing  the 
same.  There  was  nothing  to  show  that  the 
deceased  had  any  reason  to  expect  a  shock, 
and  it  was  for  the  jury  to  say  whether  or  not 
the  position,  which  he  occupied  while  doing 
his  work,  indicated  that  he  was  guilty  of 
negligence.  It  is  also  said  that  the  deceased 
was  guilty  of  negligence,  because  he  did  not 
have  a  belt  attached  to  the  pole  at  the  time 
he  received  the  shock.  There  is  evidence, 
tending  t9 .  show  that  the  belt  is  used  ordi- 
narily in  con«*truction  work,  or  a  different 
kind  of  work  from  that  in  which  the  deceased 
was  engaged.  It  also  appears  from  the  proof, 
that  the  presence  of  a  belt  would  have  been 


a  hindrance,  as  the  deceased,  in  cutting  aiid 
raising  the  wire  upon  which  he  was  at  work, 
was  obliged  to  climb  through  other  wires,  and 
the  snaps  of  the  belt,  there  being  one  on  each, 
side  thereof,  were  apt  to  catch  in  the  wires 
while  the  workman  was  going  through  them  in 
climbing  up  and  down  tHe  pole.  Without 
going  into  the  testimony  upon  this  subject,  it 
is  sudicient  to  say  that  there  was  proot,  tend- 
ing to  show  that  the  use  of  the  belt  by  the 
deceased  was  not  a  necessity  under  the  circum- 
stances. It  was  a  question  for  the  jury  to 
decide  whether  the  failure  to  use  such  a  belt 
showed  negligence  on  the  part  of  the  deceased. 
Some  of  the  proof  tends  to  show  that,  if  de- 
ceased had  had  a  belt,  it  would  have  been 
necessary  to  unhook  it  in  climbing  up  and 
down  the  pole,  and  that  the  braces,  which 
extended  outward  from  the  pole  just  above 
each  cross-arm  to  the  next  arm  above,  would 
have  prevented  the  slipping  of  the  belt  high 
enouoh  to  have  enabled  the  deceased  to  have 
stood  on  the  second  cross-arm.  What  haB 
been  said  is  also  applicable  to  the  question, 
whether  or  not  the  deceased  was  guilty  of 
negligence  in  not  using  rubber  gloves.  There 
is  some  proof,  tending  to  show  that  there 
were  rubber  gloves  in  the  wagon,  in  which 
the  workmen  rode,  when  they  came  to  the 
point  where  the  deceased  and  his  companions 
were  to  do  their  work.  There  is,  however, 
proof  tending  to  show  that  rubber  gloves  are 
used  entirely  in  handling  what  are  called 
'live'  wires,  that  is,  wires  with  a  current. 
Tlie  wires,  which  it  was  necessary  for  the 
deceased  to  handle  in  doing  the  work  in  which 
he  was  engaged,  were  not  charged  with  any 
current,  as  we  understand  the  testimony.  In 
short,  there  is  evidence  tending  to  show  that 
tlie  use  of  rubber  gloves  by  deceased  in  the 
work  which  he  was  doing  would  have  been  an 
inconvenience.  We  are  unable  to  say  that 
there  is  no  evidence  tending  to  show  that  the 
deceased  was  in  the  exercise  of  ordinary,  care 
for  his  own  safety.  The  question  whether  or 
not  he  was  in  the  exercise  of  such  care  with 
reference  to  the  failure  to  use  the  belt,  or  the 
gloves,  or  with  reference  to  the  position  occu- 
pied by  him  while  be  was  ensfa«r^d  in  his  work, 
was  submitted  to  the  jury  by  the  instructions 
asked  by  and  given  for  both  parties." 

In  Kambo  v.  Empire  Dist.  Electric  Co.  90 
Kan.  3f)0,  133  Pac.  553,  it  appeared  that  at 
a  certain  point  in  a  city,  midway  between 
two  poles  carrying  six  electric  light  wires, 
a  telephone  company  had  erected  a  pole  which 
passed  between  the  electric  light  wires,  leav- 
ing three  on.  one  side  and  three  on  the  other. 
On  this  pole  and  above  the  electric  light  wires 
were  placed  a  telephone  cable,  a  cable  box, 
and  a  number  of  telephone  wires.  Below  the 
cable  box  a  small  platform  was  constructed 
for  the  support  of  employees  while  at  work 
about  the  top  of  the  pole.    One  of  the  electric 
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li»ht  vires  was  supported  by  a  bracket  at- 
tached to  the  telepuone  pole  some  eighteen 
inches  below  and  on  the  side  opposite  the 
platform.  It  carried  2,200  volts  of  electricity, 
and  its  insulation  was  obviously  defective. 
The  insulation  upon  the  other  electric  light 
wires  on  the  same  side  of  the  pole  was  prac- 
lically  new.  The  insulation  upon  two  or  the 
electric  light  wires  on  the  other  side  of  the 
pole  was  worn.  The  third  wire  on  that  side 
was  a  heavy  one  well  insulated.  A  space  of 
about  two  feet  between  the  electric  light 
wires  on  opposite  sides  of  the  pole  was  af- 
forded to  employees  of  the  telephone  com- 
pany who  were  obliged  to  climb  to  the  plat- 
form. In  the  course  of  his  duty  the  plaintiff's 
intestate,  an  experienced  man  in  the  service 
of  the  telephone  company,  was  obliged  to  as- 
cend the  pole  in  question.  In  doing  so  he 
came  in  contact  with  the  defectively  insulated 
high-tension  wire,  and  was  killed,  it  being 
likely  that  his  left  arm  came  in  contact  with 
the  wire  while  his  extended  right  hand 
touched  a  depending  loop  of  the  telephone 
eable,  though  just  what  happened  could  not  be 
known.  His  widow  sued  the  electric  company 
for  damages  and  recovered  a  verdict  and  judg* 
menL  The  court  said:  "The  defendant  was 
dearly  guilty  of  negligence.  Indeed  no 
serious  effort  was  made  to  justify  its  con- 
duct, and  the  action  was  defended  upon  the 
ground  that  the  deceased  assumed  the  risk 
and  was  guilty  of  contributory  negligence. 
Assumption  of  risk,  being  a  matter  of  contact 
between  an  employee  and  his  employer,  could 
be  involved  only  in  an  action  against  the 
telephone  company,  and  the  question  present- 
ed is  whether  or  not  this  court  can  declare 
as  a  matter  of  law  that  the  deceased  was 
guilty  of  contributory  negligence.  The  jury 
and  the  trial  judge  concur  in  the  opinion  that 
in  the  discharge  of  his  duty  to  his  employer 
*}ie  deceased  might  without  fault  undertake 
to  pass  between  the  electric  light  wires  in  an 
ascent  of  the  telephone  pole.  The  most  that 
can  be  said  is  that  fair-minded  men  might 
disagree  upon  the  subject,  and  such  being  the 
case  the  propriety  of  his  conduct  was  a 
matter  for  the  jury  to  determine.  The  de- 
fendant pleaded  and  offered  evidence  to  prove 
that  some  months  before  the  casualty  oc- 
curred its  manager  notified  the  deceased  that 
whenever  he  desired  to  work  above  the  electric 
liirht  wires  the  current  would  be  turned  off  at 
his  request,  and  that  no  such  request  was 
made.  An  instruction  was  asked  and  refused 
to  the  effect  that  if  the  jury  found  the  facts 
to  he  as  the  defendant  claimed,  the  plaintiff 
could  not  recover.  A  person  in  the  situation 
of  the  deceased  cannot  be  charged  with  con- 
tributory negligence  merely  because  he  failed 
to  take  available  measures  to  insure  safety 
lievond  all  doubt.  The  question  still  remains 
vhether  or  not  a  reasonably  prudent  man 


would,  under  all  the  circumstances,  act  as  he 
did.  If  the  danger  was  not  so  great  and  so 
apparent  that  a  person  of  ordinary  prudence 
would  not  encounter  it,  he  was  not  negligent 
as  a  matter  of  law.  .  .  .  Therefore  the 
requested  instruction  was  properly  refused. 
The  facts  upon  which  the  instruction  was 
based  were  included,  however,  in  an  instruc- 
tion upon  the  subject  of  contributory  negli- 
gence so  that  the  jury's  attention  was  di- 
rected to  them  as  constituting  a  portion  of 
the  defense  to  the  action. 

In  Drown  v.  New  England  Telephone,  etc. 
Co.  81  Vt.  368,  70  Atl.  599,  previously  re- 
ported in  80  Vt.  1,  66  Atl.  801,  the  plaintiff's 
evidence  tended  to  show  that  on  the  day  of 
the  accident  a  gang  of  linemen  in  the  employ 
of  the  telephone  company  were  running  a  line 
of  four  wires,  attaching  them  to  the  lower 
arms  of  .a  line  of  poles  extending  along  the 
highway  from  Williamstown  to  Graniteville, 
which  intersected  at  nearly  a  right  angle  a 
highway  from  Barre  to  Graniteville,  the  acci- 
dent happening  on  the  corner  pole  at  the  in- 
tersection of  the  highways;  that  the  tele- 
phone poles  were  set  on  the  left  side  of  the 
highway  going  towards  Graniteville  from  the 
Williamstown  road;  that  on  the  road  from 
Barre,  extending  past  the  intersection  of  the 
Williamstown  road  and  on  to  Graniteville  on 
the  same  side  of  the  highway  as  the  telephone 
poles,  was  a  line  of  the  lighting  company's 
poles,  on  which  at  the  time  in  question  were 
cross-arms,  attached  to  which  were  three  un- 
insulated electric  light  and  power  wires,  each 
carrying  a  deadly  current  of  12,000  volts, 
transmitted  in  the  day  time,  and  present  at 
the  time  of  the  accident.  The  telephone  poles 
carried  two  six-pin  cross-arms  about  four 
inches  wide;  one,  from  iive  to  eight  inches 
from  the  top  of  the  pole,  and  the  other  about 
twenty  inches  below  it  in  the  clear.  The 
corner  pole,  on  which  the  accident  happened, 
had  four  of  these  cross-arms,  two  upper  and 
two  lower,  set  with  the  ends  towards  the  road 
nearly  together,  and  the  ends  towards  the 
fence  spread  a  little,  the  better  to  bear  the 
strain  of  the  wires,  turned  at  that  point,  the 
upper  arms  being  five  or  six  inches  from  the 
top  of  the  pole,  and  the  others  twenty  inches 
below  in  the  clear.  There  were  six  wires  on 
the  upper  arms,  and  two  on  the  lower  arms, 
attached  to  the  insulators  on  the  pins  nearest 
the  pole,  called  pole  pins,  and  the  linemen 
were  engaged  in  attaching  the  four  wires, 
two  on  each  side  of  the  pole,  to  the  second 
and  third  pins  on  either  side  of  the  pole  pins, 
which  was  done  by  reeling  off  the  wire,  laying 
it  along  the  highway  on  either  side  of  the 
poles,  and  then  hanging  it,  the  linemen  climb- 
insr  the  poles,  adjusting  the  insulatom  to  the 
pins,  and  placing  the  wires  in  position  for 
tying  to  them,  the  groundman  hauling  the 
wire  taut,  and  when  taut,  the  lineman  on  the 
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rear  pole  giving  the  word  to  tie,  and  all  tying 
at  the  same  time.  It  appeared  that  there  was 
some  slack  in  the  power  wire  at  the  time  of 
the  accident,  but  how  much  the  wire  directly 
over  the  telephone  in  question  was  lowered 
thereby  did  not  appear,  nor  what  caused  the 
slack,  nor  how  long  it  had  existed.  The  acci- 
dent happened  about  noon.  At  the  time  of  the 
accident  there  was  a  man  on  the  pole  south 
of  the  corner  pole,  and  a  man  on  the  pole 
north  of  the  comer  pole.  Jesse  Haycock,  a 
lineman,  had  gone  up  the  corner  pole  to  tie 
the  wires  to  the  two  outside  pins  towards  the 
Iiighway,  to  do  which  he  took  his  position  on 
the  lower  cross-arm,  with  one  leg  thrown  over 
it  and  the  other  through  the  brace,  with  his 
spur  sticking  in  the  pole.  This  pole  was  re- 
garded as  difficult  because  it  was  a  corner 
pole,  and  guyed  on  the  fence  side,  the  guy 
extending  about  to  the  lower  cross-arms. 
The  plaintiff  was  trying  to  assist  Haycock, 
which  was  proper  and  in  the  line  of  his  duty. 
Owing  to  Haycock's  position  on  the  pole,  the 
plaintiff,  who  was  to  tie  the  wires  to  the 
outside  pins  towards  the  fence,  could  not 
work  on  the  lower  cross-arms,  so  he  climbed 
to  the  upper  cross-arms,  bestrode  one  of  them, 
placed  his  feet  on  one  of  the  lower  arms, 
leaned  over,  head  down,  tied  the  wires,  and 
in  straightening  himself  to  go  down,  came  in 
contact  with  one  or  more  of  the  power  wires, 
and  was  shocked  and  injured.  One  of  these 
wires  was  directly  over,  and  only  twenty-seven 
inches  from,  the  top  of  the  telephone  pole, 
and  only  fifty-nine  inches  from  the  lower 
cross-arm  on  which  the  plaintiff  stood,  and 
he  was  sixty-seven  inches  tall.  There  was  Ho 
controversy  as  to  the  situation,  nor  as  to  the 
way  the  accident  happened;  and  no  question 
as  to  the  character  and  extent  of  the  pUin- 
tiff's  injury,  which  was  most  serious.  The 
court  held  that  the  question  of  the  contribu- 
tory negligence  of  the  plaintiff  was  for  the 

jury- 
In   Gloucester  Electric  Co.  v.  Dover,  163 

Fed.  139,  82  C.  C.  A.  291,  same  case  155  Fed. 
256,  it  appeared  that  at  the  place  of  the  in- 
jury to  the  plaintiff  telephone  lineman  there 
were  two  poles,  one  belonging  to  the  telephone 
company,  and  the  other  to  the  electric  com- 
pany and  the  poles  were  eight  or  ten  feet 
apart.  The  defendant's  pole  on  its  arms  and 
other  appliances  carried  several  insulated  elec- 
tric light  wires,  with  a  current  of  something 
like  2»550  volts.  The  telephone  pole  carried  cer- 
tain fire-alarm  wires  belonging  to  the  city,  and 
four  bare  iron  wires  and  one  cable  of  its  own, 
aiid  a  second  cable  was  being  strung  on  the 
telephone  pole  at  the  time  of  the  injury.  It 
was  in  connection  with  the  stringing  of  this 
cable  that  the  injury  was  sustained  by  the 
plaintiff.  These  poles  were  spoken  of  in  the 
record  as  having  a  "street  side/'  and  a  "field 
side,"  meaning,  of  course,  that  one  side  faced 


the  street,  and  the  other  the  field.  The  wires 
on  the  two  poles  at  this  point  were  running 
in  the  same  general  direction,  and  the  de- 
fendant's wire  which  caused  the  injury  was 
about  twenty  feet  from  the  ground;  and  passed 
the  telephone  pole  on  its  street  side  four 
inches  from  it.  The  cable  being  strung  upon 
the  telephone  company's  pole  was  to  be  at- 
tached at  a  point  above  the  electric  wire  in 
question.  The  electric  wire  which  caused  the 
injury  was  bare  of  insulation  for  three  or  five 
inches  on  its  side  next  to  the  telephone  pole, 
and  there  was  a  t^harred  rut  or  depression, 
three  or  four  inches  long  and  something  like 
a  half  inch  deep,  across  the  street  side  of  the 
pole  opposite  the  wire  at  the  point  of  broken 
insulation.  The  plaintiff  knew  in  a  general 
way  of  the  danger  of  live  wires,  and  had  been 
cautioned  about  them,  and  he  as  subforeman 
had  told  men  under  him  to  be  careful  and 
look  out  for  live  wires;  but  there  was  no 
evidence  that  he  actually  knew  that  the  in- 
sulation  was  broken  on  the  wire  in  question 
at  the  time  of  the  injury.  He  had  been  work- 
ing on  a  nearby  pole,  and  was  ordered  down 
to  relieve  a  kink  in  the  cable,  and  it  became 
necessary  in  the  prosecution  of  the  work  for 
him  to  ascend  the  pole  in  question  to  a  point 
above  the  defendant's  wire  which  caused  the 
injury.  One  Gillis  was  on  the  pole  above  him 
at  the  time.  Before  starting,  the  plaintiff 
looked  up  the  pole  to  see  if  everything  was 
clear  so  he  could  get  up.  He  saw  the  location 
of  the  wires,  and,  among  other  things,  that 
one  of  the  electric  wires  was  within  four  or 
six  inches  of  the  pole  he  was  to  climb,  and,  on 
being  asked  about  the  insulation,  he  said  it 
looked  to  be  all  right.  Oillis,  who  ascended  the 
pole  before  him,  testified  that  he  supposed  that 
they  were  electric  wires  and  kept  away,  that 
in  going  up  the  pole  opposite  the  wire  he 
saw  the  break  in  the  insulation,  and  in  coming 
down  he  saw  where  the  wire  had  rubbed 
against  the  pole  and  burned  it.  It  was  point- 
ed out  by  one  side  that  there  was  considerable 
evidence  tending  to  show  that  this  break  in 
the  insulation,  and  particularly  the  charred 
mark  on  the  pole,  could  be  seen  from  the 
middle  of  the  street  ^ome  feet  away,  while 
it  was  suggested  by  the  other  side  that  such 
a  mark  would  more  readily  catch  the  eye  of 
one  standing  some  distance  from  the  pole 
than  of  one  who  was  standing  at  its  base. 
According  to  the  plaintiff's  testimony,  he  had 
ascended  some  twenty-four  or  twenty-five 
feet,  having  his  right  hand  around  the  pole 
and  sliding  it  up  as  he  ascended,  when  he  felt 
the  pole  sway  as  if  the  men  working  on  the 
cable  had  given  a  sharp  pull,  and  that  was 
the  last  he  knew.  It  was  held  that  the  ques- 
tion of  the  plaintiff's  contributory  negligence 
was  for  the  jury. 

In  Biddle  v.  Leavenworth  Light,  etc.  Co.  87 
Kan.  604,  125  Pac.  51,  it  appeared  that  the 
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respective  wires  of  the  telephone  company  and 
the  electric  light  company  were  strung  in 
the  same  line  on  alternate  poles  in  such  a 
manner  that,  when  taut,  the  wires  were  only 
ten  to  twelve  inches  apart,  the  wires  of  the 
light  company  being  constantly  charged  with 
about  2,200  volts  of  electricity.  A  "trouble" 
man  sent  out  by  the  telephone  company  came 
in  contact  with  one  of  the  wires  while  in  the- 
performance  of  his  duty,  though  the  exact 
manner  of  the  contact  was  not  disclose^  by 
the  evidence.  It  was  held  that,  in  the  absence 
of  evidence  to  the  contrary,  the  presumption 
of  self-preservation  and  avoidance  of  danger 
was  sufficient  to  justify  the  jury  in  finding 
that  he  had  not  been  guilty  of  contributory 
negligence. 

Joint  or  Sep  abate  Liabimtt. 

An  employee  of  a  telephone  company,  in- 
jured by  coming  in  contact  with  the  electric 
wire  of  a  light  company  strung  in  close  prox- 
imity to  the  wires  of  his  employer,  has  a 
right  to  sue  jointly  the  electric  light  company 
and  the  telephone  company.  Cumberland 
Telephone,  etc.  Co.  ▼.  Ware,  115  Ky.  581,  74 
S.  W.  289;  East  Tennessee  Telephone  Co.  v. 
Carmine,  93  S.  W.  903,  29  Ky.  L.  Rep.  479. 
Where  a  telephone  company  and  an  electric 
light  company  owes  to  an  employee  of  the  for- 
mer company  separate  duties,  differentiated 
by  the  relations  they  severally  sustain  to  him, 
but  primary  and  not  secondary  as  between 
themselves,  and  each  neglects  to  perform  its 
duty,  with  no  actual  concert  of  action  or  com- 
munity of  design  between  them,  and  their  neg- 
lecte  concur  to  produce  a  single  injury  that^ 
would  not  have  happened  without  such  concur- 
rence, so  that  each  is  a  proximate  and  efficient 
cause,  the  injury  may  be  attribuated  to  either 
or  both  of  the  oeiuses,  and  each  of  the  wrong- 
doers is  liable  for  the  whole  damage,  and, 
therefore,  they  may  be  sued  jointly  or  several- 
ly, at  the  election  of  the  person  injured. 
Drown  v.  New  England  Telephone,  etc.  Co.  80 
Vt.  1,  66  Atl.  801,  tame  case  on  second  appeal 
81  Vt.  358,  70  Atl.  699.  And  the  two  defend- 
ants being  sued  jointly,  neither  has  a  right  to 
a  separate  trial.  East  Tennessee  Telephone 
Cb.  V.  Carmine,  93  8.  W.  903,  29  Ky.  L.  Rep. 

479. 

The  negligence  of  the  one  company  will  not 
defeat  a  recovery  against  the  other,  if  the 
latter  is  guilty  of  concurring  negligence  prox- 
imately causing  the  injury.  Snyder  Ice,  etc. 
Co.  V.  Bowron  (Tex.)   156  S.  W.  550. 

But  a  telephone  company  cannot  recover 
over  against  an  electric  light  company  where 
the  injured  employee  is  not  entitled  to  recover 
against  that  company.  Southwestern  Tel. 
etc.  Co.  V.  Sanders  (Tex.)  138  S.  W.  1181, 
wherein  it  was  held  that  unless  the  electric 
light  company  was  guilty  of  negligence,  it 


was  not  liable  either  to  the  plainti£f  or  its 
codefendant,  the  telephone  company,  and  that 
the  verdict  of  the  jury  in  favor  of  the  light 
company,  as  against  the  plaintiff's  demand, 
involved  a  finding  that  it  was  not  guilty  of 
■negligence,  and  eliminated  the  telephone  com- 
pany's alleged  right  to  recover  over  against 
its  codefenaant. 

Teachout  v.  Grand  Rapids,  etc.  R.  Co.  179 
Mich.   388,   146   N.   W^   241,  was  an   action 
against  an  electric  railway  and  a  power  com- 
pany to  recover  damages  for  the  death  of  a 
telephone  lineman  who  was  killed  by  coming 
in  contact  with  the  high-tension  wire  of  the 
electric   railway  company  while  in   the  dis- 
charge  of   his  duties.     The   defense   of   the 
power  company  was  based  on  the  claim  that 
it  was   selling  the  electricity  under   a  con- 
tract providing  for  its,  delivery  at  a  point 
reached    before    the    place    of    the    accident, 
thereby  making  the  current  the  property  of 
the  railway  company;  and  that  the  contract 
in  terms  provided  that  the  power  company 
shotild  not  assume  any  responsibility  for  the 
transmission  line.    In  denying  that  the  power 
company  was  relieved  from  liability,  the  court 
said:     "We  quote  from  the  brief  of  the  inter- 
urban  company:      *0n  June  2,  1911,  at  the 
time  of  this  accident,  the  machines  at  Walker 
were   running,   and   cars  were   in   operation 
east   of   Coopersville ;    in   fact   one   was   ap- 
proaching the  high  bridge  at  that  time.    Elec- 
tricity that  had  not  reached  the  transformers 
and  meter,  and  hence  was  still  the  property 
of  the  power  company,  was  then  passing  over 
the  entire  transmission  line  from  Walker  to 
Fruitport.    This  transmisison  line  carried  an 
alternating  '•urrent  to  a  great  number,  prob- 
ably one  hundred  customers  of  the  power  com- 
pany, a  portion  of  which  current  or  energy  was 
.taken  oflT,   converted  into  direct  current  by 
the  railway  company's  transformers  or  rotary 
converters  at  the  substations  of  Walker,  Coop- 
ersville, and  Fruitport,  and  was  then  metered 
by  watt  meters;  the  railway  paying  for  the 
current  there  taken  and  delivered.    Other  por- 
tions of  this  alternating  current  carried  by 
the   same   transmission    line  was   taken   off, 
transferred,  and  metered  presumably  in  the 
same  way  by  the  town  of  Coopersville  and 
other  patrons  of  the  power  company  there. 
On  the  day  and  at  the  hour  of  the  accident 
the  power  company  was  feeding  current  into 
the  transmission  line  at  both  ends,  and  this 
was  being  done  regularly  as  the  record  shows, 
in  emergency.*     This  statement  seems  to  be 
warranted  by  the  record.    In  Thomas  v.  Mays- 
ville  Gas  Co.  108  Ky.  224,  56  S.  W.  163,  53 
L.R.A.  147,  a  like  defense  to  the  one  inter- 
posed here  was  urged.     In  disposing  of  the 
case,  the  court  said :    'The  street  railway  com- 
pany owned  and  had  charge  of  the  wire,  and 
the  gas  company  generated  and  sent  in  to  the 
wire  the  electricity.     The  gas  company  re- 
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ceived  so  much  per  month  for  supplying  the 
wires  of  the  street  railway  company  with 
electricity  to  operate  its  line  of  street  cars, 
and  it  had  no  interest  in  the  car  line,  except 
that  its  income  might  enable  it  to  pay  the 
bill  for  the  electricity.  That  there  was  a 
duty  imposed  by  law  upon  the  street  railway 
company  to  keep  its  wires  properly  insulated, 
so  that  those  whose  business  or  pleasure 
brought  them  in  dangerous  proximity  to  them 
might  be  protected  from  the  deadly  current 
which  they  conducted,  cannot  be  questioned. 
Without  the  electric  current  which  the  gas 
company  sent  through  them,  contact  with 
them  was  harmless.  When  so  charged,  they 
became  instruments  of  death,  threatening  the 
lives  of  those  who,  perchance,  came  in  con- 
tact with  them.  Did  the  fact  that  the  gas 
company  supplied  the  harmless  wires  with 
the  force  which  converted  them  into  a  death- 
dealing  agency  make  it  responsible  for  the 
injury  which  resulted  in  the  death  of  the 
intestate?  The  exact  question  submitted  has 
not,  so  far  as  we  are  aware,  been  answered 
by  any  court  of  last  resort.  Some  cases  are 
cited  by  counsel;  but  the  facts  of  those  cases 
are  not  similar  to  the  facts  of  this  case. 
Therefore  we  must  find  some  signboard  along 
the  new  road,  and,  if  we  cannot  so  find  the 
way  to  a  proper  conclusion,  we  will  be  forced 
to  swing  a  sickle  into  the  field  of  reason,  and 
there  harvest  a  principle  which  can  be  crys- 
tallized into  a  just  rule  to  apply  to  cases 
like  this  one.  By  the  machinery  in  use  by  the 
gas  company,  it  produced  and  controlled  the 
electricity.  It  is  presumed  to,  and  did,  know 
the  dangerous  force  it  was  putting  in  motion, 
and  that  it  constantly  imperilled  the  lives  of 
those  who  passed  along  the  streets  where  the 
wires  were  in  use,  unless  they  were  properly 
swung  and  insulated.  Knowing  the  dangerous 
character  of  the  force  it  supplied,  it  was 
bound  to  use  the  care  commensurate  with  the 
danger  of  its  employment,  so  as  to  protect 
those  who  passed  along  the  streets  or  places 
where  the  wires  were  placed.  .  .  .  Con- 
sidering the  dangerous  character  of  the  force 
produced  by  the  gas  company,  there  was  a 
duty  imposed  on  each  to  see  that  the  wires 
into  which  it  was  sent  were  properly  insu- 
lated. The  danger  was  exactly  the  same 
whether  the  wires  w«»re  owned  by  one  or  both 
of  the  companies.  When  one  through  the  in- 
strumentality of  machinery  can  accumulate 
or  produce  such  a  deadly  force  as  electricity, 
he  should  be  compelled  to  know  that  the 
means  of  its  distribution  are  in  such  condition 
that  those  whose  business  or  pleasure  may 
bring  them  in  contact  with  it  may  do  so  witk 
safety.  It  is  argued  on  behalf  of  the  com- 
pany that  a  manufacturer  of  electricity,  who 
delivers  it  to  another  and  thus  parts  company 
with  it, — its  dangerous  character  not  being 
concealed,  and  such  other  person  being  compe- 


tent to  look  after  and  control  it, — does  not 
owe  any  duty  to  anyone.  .  .  .  One  must 
use  his  own  property  so  as  not  to  do  injury 
to  another.  The  use  of  the  wires  would  have 
been  harmless,  except  for  the  current  of  elec- 
tricity; and  that  current  was  sent  into  the 
wires  by  the  appellee,  producing  the  death  of 
plaintiff's  intestate.  Then  it  was  the  use  of 
the  force  (its  property)  it  generated  which 
produced  the  injury.  If  the  wires  were  not 
properly  insulated,  and  the  death  resulted 
therefrom,  then  both  companies  are  liable,  as 
it  was  the  duty  of  the  street  railway  company 
to  have  its  wires  properly  insulated,  and 
there  was  a  duty  resting  on  the  gas  company 
to  see  that  it  was  done,  before  charging  them 
with  electricity.'  It  is  not  necessary  to  go 
as  far  as  this  in  the  instant  case,  as  the  power 
company  was  using  the  line  to  transmit  elec- 
tricity which  it  was  selling  to  other  customers 
than  the  railroad  company." 

In  Toronto  v.  Lambert,  reported  in  full, 
post,  this  volume,  at  page  57,  it  was  hehi 
that  an  electric  company  and  a  municipality 
were  both  and  each  liable  for  the  injuries  sus- 
tained by  a  lineman  in  the  employ  of  the  elec- 
tric company,  due  to  their  negligence. 

In  Musolf  V.  Duluth  Kdison  Electric  Co. 
108  Minn.  369,  122  N.  W.  499,  24  L.K.A. 
(N.S.)  451,  the  defendant  electric  company 
contended  that  an  instrument  executed  by 
the  plaintiff  and  the  telephone  company  oper- 
ated as  a  discharge  of  the  defendant's  lia- 
bility. The  writing,  after  reciting  the  facts 
from  which  the  injury  arose  and  the  payment 
of  a  consideration  of  $1,000,  set  forth  that 
the  plaintiff  covenanted  with  the  telephone 
^  company  that  she  would  never  prosecute  any 
action  against  the  telephone  company  for 
damages  arising  from  the  death  of  her  in- 
testate that  the  payment  of  the  consideration 
should  in  no  wise  debar  or  affect  any  action 
against  other  persons  or  corporations  arising 
out  of  the  death,  and  that  the  considei:ation 
was  paid  solely  for  the  covenant  not  to  sue 
the  telephone  company  for  such  damages.  It 
also  contained  a  clause  to  the  effect  Ihat  in 
case,  in  an  action  against  the  present  de- 
fendant, the  courts  should  hold  that  no  cause 
of  action  existed  against  such  defendant  for 
such  damages,  the  plaintiff  might  remit  the 
$1,000  to  the  telephone  company,  and  there- 
after commence  an  action  against  the  tele- 
phone company  at  any  time  within  the  statute 
of  limitations.  The  court  said:  "The  clearly 
expressed  intent  was  to  create,  not  a  reloa'^e, 
but  a  covenant  not  to  sue.  The  instrument 
contained  no  inconsistencies  in  language.  It 
was  not  absolute,  but  conditional,  in  its  terms. 
It  did  not  purport  to  be  a  satisfaction  of  the 
telephone  company's  liability.  It  did  not 
finally  extinguish  the  risrht  to  sue  against  any 
of  the  tortfeasors.  T9  hold  that  it  operated  as 
a  satisfaction  of  the  cause  of  action  arising 
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from  the  negligence  which  it  recited  as  the 
cause  of  death  of  deceased  would  be  a  gross 
perrersion  of  its  terms  and  a  misapplication 
of  the  principles  we  have  just  considered." 
The  court  also  held  that  the  instrument  did 
not  operate  as  partial  satisfaction  so  as  to 
rtfduee  the  amount  subsequently  recoverable, 
and  hence  that  the  consideration  therefor 
should  not  be  deducted  from  the  award  of 

the  jury. 

In  Dwight  Mfg.  Co.  ▼.  Word  (Ala.)  75  So. 
979,  on  an  issue  whether  the  plaintiff  line- 
man,  injured  by  an  electric  shock  from  an 
electric  company's  wire,  maintained  in  close 
proximity  to  the  telephone  wires,  accepted  a 
peeuni&ry  benefit  from  his  employer,  the 
telephone  company,  as  a  full  satisfaction  for 
the  injury  suffered,  or  merely  in  release  of 
Uie  telephone  company  and  as  a  satisfaction 
pro  tanto,  the  court  held  that,  conceding  that 
the  defendant  electric  company  and  the  tele- 
phone company  were  both  tortfeasors  with  re- 
tpect  to  the  dangerous  proximity  of  their 
respective  wires,  and  equally  liable  to  the 
plaintiff,  the  intention  of  the  plaintiff,  as  de- 
duced from  the  language  of  the  release,  and  . 
the  character  and  circumstances  of  the  settle- 
ment which  it  evidenced,  was  a  question  for 
the  jury- 
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Eleetiielty  —  WegUgeace  —  Wirea  in 
Proximity  to  Those  of  Another  Com* 
paax  ~  Joint  I«iahility. 

Where  an  electric  company  maintains  an 
uninsulated  wire  in  close  proximity  to  the 
wires  of  another  company  and  a  foreman  of 
the  latter  company  sends  a  lineman  to  work 
on  its  wires  without  cautioning  him  as  to  the 
dangerous  situation  thus  created,  both  com- 
panies may  be  held  liable  for  injuries  re- 
ceived by  the  lineman  from  coming  in  contact 
with  the  iminsulated  wire. 

[See  note  at  end  of  this  case.] 
Indemnity  Agreement  -*  Constmction. 

Where  an  electric  company  constructing  a 
Une  close  to  that  of  another  company  agrees 
to  pave  the  latter  harmless  from  all  damage 
bv  reason  of  the  negligence  of  the  first  nien- 
tioned  company  "or  otherwise"  the  indemnitee 
is  not  entitled  to  be  indemnified  against  a  lia- 
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bility  resulting  in  part  from  its  own  negli- 
gence. 

Appeal  from  Appellate  Division  of  Supreme 
Court  of  Ontario. 

Action  by  Ada  Lambert,  plaintiff,  against 
City  of  Toronto  et  al.,  defendants.  Judgment 
for  plaintiff  in  trial  court.  Judgment  affirmed 
by  Appellate  Division  of  Supreme  Court.  De- 
fendant named  appeals.  The  facts  are  stated 
in  the  opinion.    Appeal  dismissed. 

[201]  The  action  was  brought  by  the  re- 
spondent, Ada  Lambert,  against  the  appel- 
lants and  the  respondents,  the  Interurban 
Electric  Company,  Limited,  to  recover  dam- 
ages for  the  death  of  her  son,  Kenneth  Lam- 
bert, a  lineman  in  the  employ  of  the  respond- 
ents, the  Interurban  Electric  Company, 
Limited,  who  was  electrocuted  while  working 
for  that  company  on  one  of  their  poles  at  the 
north-west  corner  of  St.  Clair  Avenue  and 
Bathurst  Street,  in  the  City  of  Toronto,  on 
13th  March,  1914. 

On  the  13th  March,  1914,  the  date  of  the 
accident  to  Kenneth  Lambert,  the  Interurban 
pole  and  the  Hydro-Electric  pole  were  lo- 
cated on  the  north  side  of  St.  Clair  Avenue, 
the  Interurban  pole  being  near  the  corner 
of  Bathurst  Street  and  the  Hydro-Electric  pole 
about  six  feet  further  west,  and  practically 
in  line  east  and  west. 

The  pole  of  the  respondents,  the  Interurban 
Electric  Company,  was  thirty -five  feet  in 
height  and  had  attached  to  it  two  horizontal 
cross-arms,  the  upper  of  which  was  about  nine 
inches  below  the  top  of  the  pole,  and  ran 
north  and  south,  while  the  lower  cross-arm 
was  some  two  feet  three  inches  below  the  top 
of  the  pole  and  ran  east  and  west.  This  pole 
carried  four  high  voltage  wires  carrying  2,200 
volts  each,  which  came  north  along  Bathurst 
Street  to  the  lower  cross-arm,  two  of  the  wires 
being  brought  to  the  east  and  two  to  the  west 
of  the  pole  in  the  cross-arm.  From  this  pole 
the  easterly  two  wires  continued  northerly 
along  Bathurst  Street,  but  the  westerly  two 
wires  were  [202]  turned  east  along  St.  Clair 
Avenue.  The  turning  was  accomplished  by 
taking  the  wires  up  from  the  west  end  of 
the  lower  cross-arm  to  the  north  end  of  the 
upper  cross-arm  by  means  of  wire  connections 
which  are  termed  in  the  evidence  "jumpers'* 
or  "risers." 

The  appellants*  pole  (the  Hydro-Electric 
pole)  was  about  six  feet  west  of  the  Interur- 
ban pole,  and  was  a  higher  pole,  forty  feet  in 
height;  on  top  of  it  was  a  lightning  arrester, 
connected  with  the  ground  by  a  wire  trhich 
ran  down  along  the  north  side  of  the  pole, 
and  was  fastened  to  it  with  staples.  The  two 
guy  wires  which  supported  this  pole  were 
tied  to  it  at  distances  of  about  one  foot  three 
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inches  and  three  feet  three  inches,  respective- 
ly, from  the  top  and  ran  from  this  pole  east- 
erly to  the  far  side  of  Bathurst  Street,  pass- 
ing almost  directly  over  the  Interurban  pole. 
The  lower  of  these  guy  wires  was  either 
touching  the  top  of  the  Interurban  pole  or  a 
few  inches  above  it,  and  the  higher  guy  wire 
was  about  two  feet  above  that.  Both  guy 
wires  were  protected  by  "strain  insulators," 
porcelain  articles  of  globular  shape,  placed 
on  the  guy  wires  about  six  feet  east  of  the 
appellants'  pole,  and  which  were  accordingly 
about  opposite  the  Interurban  pole.  The 
lower  guy  wire  where  it  was  tied  around 
the  appellants'  pole  was  in  contact  with  the 
ground  wire  which  ran  down  from  the  light- 
ning arrester  to  the  ground. 

On  16th  March,  1014,  a  gang  of  men  in 
the  employ  of  the  respondent,  the  Interurban 
Electric  Company,  and  in  charge  of  their 
foreman,  Angus  Cameron,  were  engaged  in 
removing  the  westerly  two  wires  which  turned 
from  this  pole  to  run  east  along  St.  Clair 
Avenue.  Tlie  foreman  sent  the  deceased, 
Lambert,  up  the  Interurban  pole  to  cut  away 
these  two  wires.  [203]  Lambert  went  up  the 
pole  and  cut  the  two  "jumpers"  or  "risers" 
near  the  lower  cross-arm,  leaving  exposed 
their  live  ends,  called  in  the  evidence  "pig- 
tails." He  was  standing  with  his  right 
foot  on  the  lower  east  and  west  cross-arm 
between  the  pole  and  the  first  pin,  toe  to  the 
north,  and  his  left  leg  thrown  over  the  upper 
north  and  south  cross-arm  between  the  .pole 
and  the  first  pin.  He  was  facing  west  with 
his  body  on  the  east  side  of  the  pole  and  as 
he  leaned  over  the  top  of  the  pole  to  reach  for 
a  rope  the  heel  of  his  left  foot  dangling  over 
the  upper  cross-arm  came  in  contact  with 
one  of  the  live  pig-tails  that  he  had  made, 
while  his  left  side  was  touching  the  appel- 
lants* lower  guy  wire,  completing  a  circuit 
from  the  Interurban  high  voltage  wire, 
through  his  body,  the  guy  wire,  the  ground 
wire,  to  the  ground,  and  he  was  killed  in- 
stantlv. 

The  Action  was  tried  at  Toronto  by  Sir 
William  Mulock,  C.  J.,  with  a  jury.  The  jury 
in  answer  to  questions  submitted  to  them 
found  as  follows: — 

1.  What  was  the  cause  of  the  accident  t 
A. — ^The  accident  was  caused  by  Lambert's 
left  heel  coming  in  contact  with  the  Inter- 
urban wire,  and  his  left  side  touching  the 
guy  wire,  which  was  in  contact  with  the 
ground  wire  on  the  Hydro-Electric  pole. 

2.  Was  the  Corporation  of  the  City  of 
Toronto  guilty  of  any  negligence  which  caused 
the  accident?     A. — Yes, 

3.  If  yes,  in  what  did  such  negligence  con- 
sist? A. — By  not  having  the  strain  insulators 
nearer  the  Hydro- Electric  pole,  and  by  not 
insulating  the  point  of  contact  between  the 
guy  wire  and  the  ground  wire  or  lightning 
arrester  on  the  Hydro  pole. 


4.  Was  the  Interurban  Electric  Company 
guilty  of  any  negligence  which  caused  the 
accident  ?    A. — Yes. 

[204]  5.  If  yes,  in  what  did  such  negli- 
gence consist?  A. — Before  sending  Lambert 
up  the  pole,  the  Interurban  foreman  should 
have  noted  that  the  strain  insulators  near  his 
company's  pole  were  in  wrong  position,  and, 
that  being  so,  should  have  directed  his  atten- 
tion to  the  possibility  of  the  guy  wire  being 
in  contact  with  the  ground  wire  on  the  Hydro 
pole. 

6.  Was  the  deceased  guilty  of  any  negli- 
gence which  caused  or  contributed  to  the 
accident  ?    A. — ^No. 

8.  What  damages,  if  any,  do  you  award  the 
plaintiff?  A.— $2,700,  $1,800  to  be  borne  by 
the  Hydro-Electric  Company  and  $900  by 
the  Interurban  Electric  Company. 

Upon  the  findings  of  the  jury  the  learned 
trial  judge  gave  judgment  against  both  de- 
fendants for  $2,700,  and  subsequently  eave 
reasons  for  judgment  dismissing  the  claim 
of  each  defendant  against  the  other. 

Both  defendants  appealed  to  the  Appellate 
•  Division  of  the  Supreme  Court  of  Ontario 
as  against  the  plaintiff  and  as  against  their 
codefendant,  and  that  court  composed  of 
Meredith,  C.J.C.P.,  and  Riddell,  Lennox  and 
Masten,  JJ.,  dismissed  the  appeals  of  both, 
the  Chief  Justice  dissenting. 

C.  M.  Colguhoun  for  appellant. 

B.  K.  Davis  for  respondent  Ada  Lambert. 

D.  Inglis  Grant  for  respondent  Interurban 
Electric  Company. 

^^'*t!intr>  Jnhnstnn,  solicitor  for  appellant. 

Henry  C.  ForBter,  solicitor  for  respondent 
Ada   i^u ill ueri. 

Johnston,  McKay,  Dods  d  Grant,  solicitors 
for  respondejit  Interurban  Electric  Company. 

[205]  The  Chicf  Justice.— I  agree  with 
Anglin,  J. 

Davies,  J. — I  think  the  agreement  be- 
tween the  two  defendant  companies  cannot  be 
invoked  by  the  defendant  appellant,  the  City 
of  Toronto,  against  its  codefendant,  the  In- 
terurban Electric  Co.,  to  relieve  the  city  from 
its  liability  for  the  death  of  the  deceased. 
That  agreement  does  not  extend,  as  I  construe 
it,  to  cases  where  the  accident  causing  the 
injury  sued  for  was  caused  ''partly  directly," 
to  use  Ix>rd  Eshcr^s  own  phrase  many  times 
repeated  in  the  case  of  The  Bemina,  12  P.  D. 
i>8,  by  the  defendant  corporation's  own  negli- 
gence as  is  found  to  be  the  case  here. 

In  this  case  the  jury  hare  found  on  evi- 
dence which  I  think  sufficient,  that  the  de- 
cea«tHi  was  not  guilty  [206]  of  contributory 
negligence  and  I  think  that  finding  applies 
as  well  to  the  eorporation  defendant,  the 
present  appellant,  ma  to  its  codefendant  the 
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Interurban  Company  which  employed  the  de- 
ceased. 

The  jury  have  also  found  the  appellant- 
defendant,  the  Corporation  of  the  City  of 
Toronto,  guilty  of  negligence  which  caused 
the  accident  "by  not  having  the  strain  insu- 
lators nearer  the  Hydro-Electric  pole  and 
fay  not  insulating  the  point  of  contact  between 
the  guy  wire  and  the  ground  wire  or  light- 
ning arrester  on  the  Hydro  pole." 

It  is  tme  they  also  found  the  other  defend- 
ant, the  Interurban  Electric  Company,  guilty 
of  negligence  which  caused  the  accident  as 
follows: — 

'^Before  sending  Lambert  up  the  pole,  the 
Interurban  foreman  should  have  noted  that 
the  strain  insulators  near  his  company's 
pole  were  in  wrong  position  and  that  being 
so  should  have  directed  his  attention  to  the 
possibility  of  the  guy  wire  being  in  contact 
with  the  ground  wire  on  Hydro  pole." 

But  that  finding  of  negligence  on  the  part 
of  the  Interurban  Company  does  not  discharge 
the  City  of  Toronto  from  the  consequences 
following  the  finding  of  negligence  against  it. 

Both  companies  have  been  found  guilty 
of  negligence  which  "partly  directly"  caused 
the  accident  and  they  are  both  and  each  lia- 
ble for  the  consequences.  To  entitle  the  de- 
fendant, the  City  of  Toronto,  to  shelter  itself 
behind  the  negligence  found  against  its  co- 
defendant,  the  Interurban  Electric  Company, 
it  must  shew  that  this  latter's  negligence  was 
*^he  conscious  act  of  another  volition"  and 
was  the  real  cause  which  brought  the  injury 
about  and  without  which  the  accident  could 
not  have  happened. 

The  negligence  of  the  electric  company  was 
that  of  one  of  its  foremen,  a  mere  case  of 
negligence  in  overlooking  [207]  the  conditions 
existing  when  he  ordered  the  deceased  to  climb 
the  electric  pole  and  do  certain  work.  Such 
negligence  does  not  come  within  the  meaning 
of  the  words — ^**con8cious  act  of  another  vo- 
lition" which  under  certain  circumstances  will 
remove  liability  from  one  whose  previous 
Diligence  has  "partly  directly"  caused  the 
injury  complained  of. 

Construing  the  indemnity  clauses  of  the 
agreement  between  the  two  defendants  as  I 
do,  not  to  embrace  or  include  a  case  of  neg- 
ligence on  the  part  of  both  companies  the 
Diligence  of  each  -"partly  directly"  causing 
the  accident,  and  holding  the  finding  of  the 
jury  as  to  the  absence  of  contributory  negli- 
gence applicable  to  both  corporation  and  com- 
pany alike  and  that  there  was  no  "conscious 
act  of  another  volition"  intervening  between 
the  negligence  found  against  the  corporation 
and  the  happening  of  the  accident,  but  merely 
an  additional  act  of  negligence  on  the  part  of 
its  codefendants,  the  electric  company,  I 
would  dismiss  the  appeal  with  costs  to  both 
respondents. 
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Duff,  J.— -The  appellant  municipality's 
( The  Hydro  El. )  pole,  near  the  N.  VV.  corner 
of  Bathurst  Street  and  St.  Clair  Ave.,  was 
about  6  ft.  west  of  the  Interurban  Company's 
pole,  and  was  about  h\e  feet  higher.  On  the 
top  of  the  appellant's  pole  was  a  lightning 
arrester  ccmnected  with  the  ground  by  a  wire 
running  down  the  pole.  One  of  the  two  guy- 
wires  supporting  this  pole  ran  past  the  top 
of  the  Interurban  pole  touching,  or  almost 
touching,  it.  This  guy- wire  where  it  was  tied 
around  the  appellant's  pole  was  in  contact 
with  the  ground-wire  of  the  lightning  arrester. 
It  had  [208]  on  it  a  porcelain  insulator 
which  was  situated  about  six  feet  east  of  the 
Interurban  pole.  The  deceased  Kenneth  Lam- 
bert, a  lineman  in  the  employ  of  the  Inter- 
urban, was  killed  by  an  electric  shock  re- 
ceived while  working  on  the  Interurban  pole 
on  the  ISth  March,  1914^  The  Interurban  pole 
had  two  horizontal  cross-bars,  one  about  nine 
inches  and  another  about  two  feet  three  inches 
below  the  top.  The  lower  arm  ran  east  and 
west  parallel  with  St.  Clair  Avenue  and  the 
other  north  and  south  parallel  with  Bathurst 
Street.  The  lower  cross-arm  supported  four 
high  voltage  wiires  coming  up  Bathurst  Street 
from  the  south,  two  of  which  passed  on  along 
that  street  to  the  north,  the  remaining  two 
turning  here  and  running  east  along  St.  Clair 
Avenue.  To  accomplish  this  turning  these 
two  wires  were  connected  by  wire  connections, 
called  "risers"  or  "jumpers,"  with  the  two 
wires  fastened  to  the  northern  arm  of  the 
upper  wire  and  carried  thence  to  the  com- 
pany's pole  to  the  east.  This  was  the  situa- 
tion on  the  13th  of  March,  1914,  when  the 
deceased  Lambert  was  sent  by  his  foreman 
to  the  top  of  the  pole  to  do  some  work;  and 
this  condition  of  affairs,  it  may  be  added, 
had  existed  since  the  2dth  of  November,  1912, 
a  vear  and  a  half  before.  On  the  occasion  in 
question  the  foreman  with  a  gang  of  men  was 
engaged  in  removing  the  two  westerly  wires 
just  referred  to,  and  Lambert  was  sent  up  to 
cut  them  away.  To  do  this  it  was  necessary 
to  cut  the  "jumpers"  or  "risers,"  which  he 
did,  leaving  the  live  ends  exposed,  referred  to 
in  the  evidence  as  "pig  tails."  Unhappily 
Lambert,  standing  with  his  right  foot  on  the 
lower,  east  and  west,  cross-arm,  his  left  leg 
thrown  over  the  upper,  north  and  south, 
cross-arm,  his  left  foot  which  was  dangling 
from  the  cross-arm  was  brought  into  contact 
with  one  of  these  live  ends  as  he  [209]  was 
reaching  for  a  rope,  while  his  right  hand 
at  the  same  time  encountered  the  guy-wire 
of  the  appellant's  pole,  and  a  circuit  being 
established  through  his  body  by  way  of  the 
guy-wire  and  the  ground-wire  of  the  light- 
ning arrester,  he  wAs  instantly  killed. 

Two  additional  facta  should  be  mentioned 
as  introductory  to  the  discussion  of  points  in 
controversy.    'The  first  is  that  it  was  the  prac- 
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tice  in  the  Hydro-Electric  syatem  to  attach 
guy-wires  in  contact  with  ground-wires  to  the 
Hydro  Electric  poles,  the  only  protection  be- 
ing an  insulation  similar  to  that  above  de- 
scribed. The  other  point  is  that  the  Inter- 
urban  poles  and  wires  were  erected  under  the 
provisions  of  an  agreement  with  the  appellant 
municipality  one  term  of  which  is  set  out  in 
the  7th  paragraph  of  it,  and  is  in  the  follow- 
ing words: — 

''The  company  shall  save  harmless  and  in- 
demnify said  corporation  against  any  action, 
claim,  suit  or  demand  brought  or  made  by 
the  granting  of  any  of  the  privileges  herein- 
before mentioned  to  the  company,  and  all 
costs  and  expenses  incurred  thereby,  and  also 
against  all  loss,  damages,  costs,  charges  and 
expenses  of  every  nature  and  kind  whatsoever, 
which  the  corporation  may  incur,  be  put  to  or 
have  to  pay,  by  reason  of  the  improper  or  im- 
perfect execution  of  their  works  or  any  of 
them,  or  by  reason  of  the  said  works  becoming 
unsafe  or  out  of  repair,  or  by  reason  of  the 
neglect,  failure  or  omission  of  the  company 
to  do  or  permit  anything  therein  agreed  to  be 
done  or  permitted,  or  by  reason  of  any  act, 
default  or  omission  of  the  company  or  other- 
wise howsoever." 

The  jury  found  that  the  accident  was  at- 
tributable to  the  negligence  of  the  appellant 
as  well  as  the  negligence  of  the  Interurban 
company,  the  deceased  Lambert  being  acquit- 
ted of  contributory  negligence.  The  appellant 
corporation  denies  its  responsibility  on  the 
ground  that  there  is  no  evidence  of  actionable 
negligence,  on  the  ground  that  the  deceased 
Lambert  is  chargeable  with  contributory  neg- 
ligence and  that  their  responsibility  to  him 
is  precluded  by  the  terms  of  the  contract  with 
the  Interurban  company  [210]  above  set  out, 
and  they  further  claim  to  be  entitled  to  in- 
demnity as  against  the  Interurban  under  the 
same  agreement. 

First,  as  to  contributory  negligence.  It  was 
a  question  for  the  jury,  I  think,  whether 
Lambert,  going  about  the  execution  of  the 
manual  work  in  which  he  was  engaged,  bent 
upon  getting  it  done  without  waste  of  time, 
was  acting  reasonably  in  assuming  that  such 
sources  of  danger  as  might  be  created  by  the 
cnndHion  and  situation  of  the  poles  and 
wires  had  been  the  object  of  attention  on  the 
part  of  his  employers;  I  think  it  is  impossi- 
ble to  say  that  the  jury  could  not  reasonably 
find  affirmatively  on  that  question  and  acquit 
Lambert,  as  they  did,  of  contributory  negli- 
gence. 

A 31  to  the  agreement.  The  point  made 
against  the  respondent  Ada  Lambert,  on  the 
agreement  is,  as  I  understand  it,  tliat  the 
Interurban  pole  was  where  it  was  and  that 
Lambert,  a  servant  of  the  Interurban  com- 
pany, was  only  entitled  to  be  where  he  was 
by  virtue  of  the  agreement  between  the  ap- 


pellant and  the  Interurban  company,  and 
that  consequently  his  rights,  when  there,  must 
be  such  rights  only  as  he  could  avail  himself 
of  Ggainst  the  appellant  if  he  himself  instead 
of  the  company  were  the  contracting  party. 
This  argument  seems  to  be  largely  based  upon 
the  construction  of  the  judgment  of  the  Privy 
Council  in  Grand  Trunk  R.  Co.  v.  Robinson 
[1915]  A.  C.  740.  I  think  the  contention  re- 
quires for  its  support  a  much  broader  prin- 
ciple than  anything  established  by  Robinson's 
Case  [1915]  A.  C.  740,  because  their  Lord- 
ships there,  as  I  read  the  judgment,  put  their 
decision  upon  the  specific  conclusion  at  which 
they  arrived  that  the  person  who  contracted 
with  the  [211]  railway  company  was  Robin- 
son's agent  empowered  to  bind  himself  by  any 
terms  he  might  make  with  reference  to  the 
company's  responsibility  for  the .  carriage  of 
Robinson.  Here  there  is  of  course  no  sugges- 
tion of  agency,  ezpresi^  or  implied,  and  I 
think  that  on  this  ground  the  agreement  must 
be  rejected. 

It  is  convenient  at  this  point  to  dispose  of 
the  question  of  indemnity  also.  The  stipula- 
tion relied  upon  has  not,  in  my  judgment,  tiie 
effect  of  casting  upon  the  appellant  munici- 
pality responsibility  for  a  condition  of  things 
primarily  due  to  the  negligence  of  the  appel- 
lant itself.  Where  harm  is  caused  and  the 
appellant  municipality  is  answerable  by  rea* 
son  of  the  fact  that  its  own  negligence  is  a 
proximate  cause  of  that  harm,  I  do  not  think 
such  responsibility  is  fairly  within  the  con- 
templation of  clause  7. 

It  is  true  that  the  phrase  ''otherwise  how- 
ever" is  a  very  broad  one;  but  the  language 
of  the  clause  shews  that  it  was  framed  alio 
intuitu  and  we  should  violate  a  fundamental 
rule  of  construction  if  sweeping  words  placed 
at  the  end  of  a  more  specific  enumeration  were 
to  be  read  as  embracing  cases  which  it  is 
abundantly  evident  from  the  clause  (when 
read  as  a  whole)  the  parties  never  had  in  con- 
templation. It  is  not  the  "act,  default  or 
omission"  of  the  Interurban  Company  for 
which  the  appellant  municipality  is  held  re- 
sponsible, it  is  the  municipality's  own  wrong- 
ful act. 

But  is  there  evidence  of  wrongful  act,  or  in 
other  words,  is  there  evidence  of  actionable 
negligence  for  which  the  appellant  municipal- 
ity is  responsible  and  to  which  as  a  proximate 
cause  Lambert's  death  may  be  attributable? 

Now  it  is  quite  true  that  to  affirm  this  is 
to  affirm,  [212]  first,  that  the  appellant  com- 
pany was  guilty  of  a  breach  of  duty  to  Lam- 
bert, and,  secondly,  that  Lambert's  death  was 
a  consequence  of  that  breach.  It  is  quite 
true  also  that  but  for  the  placing  of  the 
Interurban  pole  in  the  situation  in  which  it 
was,  and  but  for  the  negligent  omission  of  the 
servants  of  the  Interurban  Company  to  ob- 
serve and  warn  their  employees  against  the 
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dangerous  situation  created  by  the  proximity 
of  the  uninsulated  guy-wire  to  the  Interurban 
pole,  this  accident  would  not  have  happened. 

The  fact  that  the  Interurban  pole  was 
brought  into  this  position  after  the  appellant 
municipality's  pole  had  been  placed  where  it 
was  at  the  time  of  the  accident,  does  not 
appear  to  me  to  be  a  circumstance  of  much 
importance.  As  I  have  already  said,  the 
cttDation  created  by  the  proximity  of  these 
poles  and  wires,  the  wires  being  in  the  condi- 
lion  in  which  they  were,  had  been  in  exist- 
ence  unchanged  for  some  eighteen  months  pre- 
ceding the  accident. 

In  these  circumstances  the  jury  were  en* 
titled  to  find  as  a  fact  that  the  appellant  mu- 
nicipality was  concurrently  responsible  with 
the  Interurban  company  for  the  existence  of 
this  dangerous  state  of  things;  and  as  to  the 
neglect  of  the  servants  of  the  Interurban  com- 
pany and  particularly  the  neglect  of  the  fore- 
man to  observe  and  give  warning  of  this 
dangerous  situation,  the  rule  applies  which  is 
stated  by  Lord  Sumner  (then  Hamilton,  L.J.) 
in  Latham  v.  Johnson  [1913]  1  K.  B.  398,  at 
page  413: — ^"A  person  who,  in  neglect  of  ordi- 
nary care,  places  or  leaves  his  property  in  a 
condition  which  may  be  dangerous  to  another 
may  be  answerable  for  the  resulting  injury, 
even  though  but  for  the  intervening  act  of  a 
third  person  or  of  the  plaintiff  himself  (Bird 
V.  Holbrook,  4  Bing^.  628,  15  £.  G.  L.  91; 
Lynch  v.  Nurdin,  1  Q.  B.  29,  41  E.  C  L.  422, 
that  injury  would  not  have  occurred." 

[213]  In  such  circumstances  the  duty  not 
to  neglect  ordinary  care  incumbent  upon  both 
the  appellant  municipality  and  the  Interurban 
Company  was  a  duty  owing  by  the  appellant 
company  to  the  servants  of  the  Interurban 
Company.  It  follows  that  the  appeal  in  both 
branches  of  it  should  be  dismissed. 

AnsGXJLTf,  J. — ^In  the  appellants'  factum  four 
distinct  objections  taken  to  the  judgment 
holding  them  liable  to  the  plaintiff  for  the 
death  of  her  son  and  not  entitled  to  indemnity 
from  their  codefendants  are  stated  as  fol- 
lows : — 

•*(1)  The  deceased  as  an  employee  of  the 
Interurban  Electric  Company  could  claim  no 
greater  right  than  his  employers  who  were 
on  the  street  at  their  own  risk  and  on  condi- 
tion that  their  presence  should  not  result  in 
loss  or  expense  to  the  appellants. 

''(2)  The  deceased  was,  as  against  the  ap- 
pellants, guilty  of  contributory  negligence 
which  caused  the  accident. 

"(3)  The  negligence  of  the  appellants  as 
found  by  the  jury  was  not  the  real  or  proxi- 
mate cause  of  the  accident. 

"(4)  By  the  provisions  of  the  agreement 
between  the  appellants  and  the  respondent, 
the  Interurban  Electric  Company,  the  said  re- 
spondent agreed  to  indemnify  and  safe  harm- 
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less  the  appellants  against  liability  in  this 
action." 

For  convenience  I  shall  refer  to  the  Munici- 
pal Corporation  as  the  corporation,  and  to 
the  Interurban  Electric  Company  as  the  com- 
pany. 

Apart  from  the  question  involved  in  the 
first  ground  of  appeal — whether  the  deceased 
as  a  servant  of  the  company  was  so  identified 
with  his  employers  that  his  right  of  recovery 
must  depend  upon  the  existence  of  facts  which 
would  give  them  a  right  of  action  against 
their  codefendants,  the  corporation,  for  any 
damage  they  might  sustain  through  fault  of 
the  latter  (which  I  must  not  by  any  means 
be  taken  to  regard  as  concluded  in  favor  of 
the  appellants) — [214]  see  Algoma  Steel 
Corp.  V.  Dub4,  63  Can.  Super.  Ct.  481 — the 
first  and  fourth  grounds  of  appeal  rest  upon 
the  following  clause  of  an  agreement  made 
between  the  two  defendants: — 

''The  Company  shall  save  harmless  and 
indemnify  said  Corporation  against  any  ac- 
tion, claim,  suit  or  demand  brought  or  made 
by  the  granting  ( sic. )  of  any  of  the  privileges 
hereinbefore  mentioned  to  the  Company  and 
all  costs  and  expenses  incurred  thereby,  and 
also  against  all  loss,  daniages,  costs,  charges 
and  expenses  of  every  nature  and  kind  what- 
soever, which  the  Corporation  may  incur ^  be 
put  to  or  have  to  pay  by  reason  of  the  im- 
proper or  imperfect  execution  of  their  works 
or  any  of  them  or  by  reason  of  the  said  works 
becoming  unsafe  or  out  of  repair  or  by  reason 
of  the  neglect,  failure  or  omission  of  the 
Company  to  do  or  permit  anything  herein 
agreed  to  be  done  or  permitted,  or  by  reason 
of  any  act,  default  or  omission  of  the  Com- 
pany or  otherwise  howsoever,  and  should  the 
Corporation  incur,  pay  or  be  put  to  any  such 
loss,  damages,  costs,  charges  or  expenses,  the 
Company  shall  forthwith  upon  demand  repay 
the  same  to  the  Corporation. 

"The  Company  shall  repair  broken  wires 
forthwith  and  make  all  other  repairs  on  rea- 
sonable notice  and  shall  keep  same  in  good 
repair." 

While  it  would,  no  doubt,  have  been  quite 
possible  for  the  corporation  to  have  guarded 
against  any  liability  to  the  company  and  to 
have  provided  for  indemnification  by  it  for 
any  damages  arising  however  indirectly  out 
of  the  presence  on  its  streets  of  the  poles  and 
lines  of  the  company,  even  where  such  dam- 
ages should  be  directly  occasioned  by  the 
negligence  of  corporation  employees,  it  would 
undoubtedly  be  necessary  that  such  a  provi- 
sion should  be  expressed  in  clear  and  explicit 
language.  Here  there  is  nothing  of  the  kind. 
There  is  nothing  from  which  any  implication 
of  an  intention  to  provide  for  such  a  right 
of  indemnification  can  be  inferred.  The  ap- 
plication of  the  words  "or  otherwise  howso- 
ever," invoked  by  counsel  for  the  appellants. 
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having  regard  to  one  of  the  most  familiar 
rules  of  construction  cannot  extend  to  some- 
thing [215]  so  entirely  foreign  to  the  con- 
text as  damages  caused  by  negligence  of  the 
other  party  to  the  agreement. 

Neither  should  be  clause  be  read  as  re- 
lieving the  corporation  from  liability  for,  or 
entitling  it  to  indemnity  against  claims  for 
injuries  partly  occasioned  by  its  own  negli- 
gence, though  operating  in  conjunction  with 
negligence  of  the  company  or  its  servants. 
Only  an  explicit  provision  couched  in  un- 
mistakable terms  could  be  given  that  effect. 
Here  damages  due  to  negligence  of  the  cor- 
poration, either  as  a  sole  cause  or  as  a  con- 
tributing causative  factor,  are  not  even  hint- 
ed at.  To  import  such  a  case  by  implication 
as  one  of  the  things  for  which  the  company 
assumed  entire  responsibility  would  be  quite 
unjustifiable.  If  under  the  agreement  the 
company  would  itself  be  entitled  to  recover 
damages  from  the  corporation  for  injuries  to 
its  property  placed  upon  the  streets  in  the  exer- 
cise of  the  franchise  thereby  conferred,  caused 
by  negligence  imputable  to  the  corporation, 
as  I  think  it  would,  an  employee  of  the  com- 
pany, who  has  sustained  such  an  injury,  must 
a  fortiori  have  a  right  of  action  against  the 
corporation.  Fault  imputable  to  the  com- 
pany (such  as  the  negligence  of  its  foreman 
found  by  the  jury  in  this  case),  which  might 
under  a  plea  of  contributory  negligence  afford 
the  corporation  a  defense  in  an  action  brought 
by  the  company  for  damages  to  its  property 
caused  by  negligence  of  the  corporation's  serv- 
ants, may  not  be  ascribed  to  the  plaintiff's 
son  as  an  employee  of  the  company  so  as  to 
debar  recovery  ifor  personal  injury  to  him 
under  such  a  plea.  It  follows  that  the  first 
and  fourth  objections  fail. 

The  second"  objection  is  conclusively  dis- 
posed of  by  the  adverse  finding  of  the  jury 
upon  it,  which  is  clearly  [216]  made  against 
both  defendants.  It  is  impossible  to  say 
that  this  finding,  negativing  personal  contrib- 
utory negligence  on  the  part  of  the  plaintiff's 
deceased  son,  affirmed  in  the  Appellate  Divi- 
sion, is  so  preposterous  that  no 'honest  or 
reasonable  jury  could  have  made  it. 

The  third  ground  of  appeal  involves  the 
familiar  question  as  to  liability  where  negli- 
gence of  two  independent  persons  or  Ijodies  is 
found  to  have  been  the  cause  of  the  plaintifTs 
injuries.  The  first  of  Lord  Esher's  well-known 
propositions  upon  the  law  of  negligence,  stated 
in  The  Bernina,  12. P.  D.  58,  at  page  61,  and 
the  decisions  in  such  cases  as  Burrows  v. 
March  Gas,  etc.  Co.  L.  B.  5  Exch.  67,  7  L.  R. 
Exeh.  06,  are  conclusive  against  the  appel- 
lant. The  authorities  upon  this  branch  of 
the  case  are  conveniently  collected  in  Hals- 
bury'a  Laws  of  England,  t>o.  "Negligence," 
par.  640.  That  a  lineman  of  the  company 
might  bQ  injured  just  as  the  plaintiff's  son 


was,  was  a  natural  consequence  of  the  ap- 
pellants' negligence.  That  the  injuries  sus- 
tained by  the  plaintiff's  son  were  a  direct 
consequence  of  that  negligence  is  incontesti- 
ble.  There  was  no  intervention  of  a  conscious 
act  of  another  volition  operating  as  a  real 
cause '  to  interrupt  the  chain  of  causation 
between  the  appellants'  negligence  and  the 
consequences  complained  of.  They  cannot 
invoke  as  an  excuse  the  failure  of  their  co- 
defendants'  foreman  to  prevent  that  negli- 
gence becoming  operative.  Both  it  and  the 
negligence  of  the  company's  foreman  (as- 
suming the  correctness  of  the  jury's  finding 
as  to  the  latter,  which  is  now  not  open  to 
question)  were  in  fact  operative  at  the  mom- 
ent when  Lambert  was  killed.  Both  were 
truly  active  causes.  Neither  can  be  said  to 
have  been  merely  a  condition  [217]  sine  qua 
nan  of  that  which 'occurred.  Algoma  Steel 
Corp.  V.  Dube,  53  Can.  Super.  Ct.  481. 

The  appeal,  in  my  opinion,  fails  and 
should  be  dismissed  with  costs  to  be  paid  by 
the  appellants  to  both  respondents. 

Bbodeur,  J. — ^Tliis  is  an  action  instituted 
under  Lord  Campbell's  Act. 

The  plaintiff's  son  was  'an  employee  of  the 
defendant,  the  Interurban  Electric  Company, 
as  lineman,  and  while  working  on  the  cross- 
arms  of  the  electric  poles  of  that  company 
he  met  his  death  from  an  electric  current. 

The  appellant,  the  City  of  Toronto  had  a 
pole  carrying  light  and  power  wires  situated 
near  the  one  on  which  the  victim,  Lambert, 
was  working.  The  guy  wire  which  assisted 
in  the  support  of  this  city  pole  was  fastened 
tightly  around  that  pole  and  was  coming  in 
direct  contact  with  a  ground  wire  running 
down  the  city  pole  to  the  ground.  That  guy 
wire  extended  over  the  pole  of  the  Interurban 
Electric  Company  and  the  guy  wire  then  in 
its  direct  contact  with  the  ground  wire  on  the 
city  pole  was  loaded  with  electric  current  at 
high  voltage  and  the  victim,  in  working  near 
by  that  guy  wire,  came  in  contact  with  it 
and  was  killed. 

The  action  was  instituted  against  the  City 
of  Toronto  and  against  the  company  for  which 
Lambert  was  working  and  by  the  verdict  of 
the  jury  the  City  of  Toronto  was  declared 
guilty  of  negligence  for  not  having  the  strain 
insulators  nearer  their  pole,  and  by  not  in- 
sulating  the  point  of  contact  hetween  the  guy 
wire  and  the  ground  wire. 

[218]  Nobody  can  find  fault  with  that  ver- 
dict. This  guy  wire  was  for  the  purpose  of 
sustaining  the  pole  belonging  to  the  city. 
It  was  their  duty  to  see  that  this  guy  wire 
should  not  come  in  contact  with  the  loaded 
wires,  and  if  it  was  exposed  to  come  in  con* 
tact  they  should  also  have  put  insulators  at 
such  a  place  where  accidents  could  be 
avoided. 
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There  is,  in  this  case,  an  insulator;  but 
tb<?  insulator,  instead  of  being  placed  be- 
tween the  poles  and  so  avoiding  any  accident 
to  those  who  would  have  to  work  on  the 
company's  pole,  was  placed  further  away. 

Tiie  verdict  of  the  jury  also  stated  th-at  the 
company  was  liable  because  its  foreman,  be- 
fore sending  Lambert  up  the  pole,  should 
have  noted  that  the  insulator  was  in  a  wrong 
position.  There  is  no  appeal  before  us  with 
regard  to  the  verdict  rendered  against  the 
company. 

The  aggregate  amount  which  was  given  by 
the  verdict  to  the  plaintiff  was  $2,700:  2-3  to 
be  paid  by  the  City  of  Toronto  and  $900  by 
the  respondent  company. 

This  verdict  should  be  sustained  btfcause 
there  was,  no  doubt,  negligence  by  the  City 
of  Toronto. 

But  the  latter  claims  that  under  a  contract 
existing  between  the  company  and  itself  it 
should  be  indemnified  for  that  judgment. 

When  the  company  desired  to  erect  poles 
in  the  place  in  question  they  applied  to  the 
municipal   authorities   then   having  jurisdic- 
tion and  the  council  consented  to  grant  such 
permission,  subject  to  certain  conditions.  One 
of  those  conditions   was   that   the  company 
should  indemnify  the  municipal  corporation 
against   any    action    in    consequence   of    the 
granting  of  the  [219]  privilege  mentioi^d  in 
the  contract,  and  also  against  all  damages 
which  the  corporation  might  incur  by  reason 
of  the  imperfect  execution  of  their  work  "or 
by  reason  of  any  act,  default  or  omission  of 
the  company  or  otherwise  howsoever." 

The  jury  have  found,  it  is  true,  that  the 
foreman  of  the  respondent  company  gave  im- 
proper orders  to  the  victim.  But  at  the  same 
time  the  jury  stated  that  the  City  of  Toronto 
^ag  mostly  responsible  for  the  accident  be- 
cause it  was  due  to  defective  connections  or 
stringing  of  their  wires. 

It  is  not  a  case,  in  my  opinion,  covered  by 
the  indemnification  clause  above  mentioned. 
It  is  dear  that  no  injury  would  have  been 
suffered  by  the  deceased  if  the  defendants 
had  not  fastened  their  guy  wire  in  direct  and 
immediate  contact  with  their  ground  wire 
«nd  if  they  had  placed  their  insulator  in  the 
proper  position.  The  liability  of  the  City  of 
Toronto  results  because  of  its  own  negligence 
and  the  condition  on  which  the  City  of 
Toronto  relies  does  not  go  so  far  as  to  state 
that  the  company  will  be  bound  to  indemnify 
it  for  the  appellant's  own  negligence. 

I  come  to  the  conclusion  that  the  judgment 
rendered  by  the  Appellate  Division  should  be 
confirmed  with  costs, 
appeal  dismissed  with  costs. 


NOTE. 

The  reported  case,  which  involves  the  lia- 
bility for  the  death  of  an  employee  of  an 


electric  company  caused  by  his  coming  in  con- 
tact with  a  wire  of  another  company  main^ 
tained  in  proximity  to  that  of  his  employer, 
holds  that  both  companies  were  guilty  of  neg- 
ligence and  were  jointly  and  severally  liable. 
The  liability  of  an  electric  company  for  in- 
juries from  its  wires  to  an  employee  of  an- 
other company  caused  by  the  close  proximity 
of  the  wires  to  those  of  the  other  company  is 
discussed  in  the  note  to  Ridgeway  v.  Sayre 
Electric  Co.  reported  ante,  this  volume,  at 
page  1. 
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Evidence  —  Opinion  of  Witness  —  Facts 
Incapable  of  Statement. 

Where  the  truth  must  ultimately  rest  in 
inference  or  opinion,  and  it  is  impossible  by 
description  to  reproduce  the  things  seen  by 
the  witness  so  as  to  enable  jurors  to  compre- 
hend them  as  they  are  comprehended  by  one 
who  has  had  the  benefit  of  personal  observa- 
tion, it  is  proper  to  receive  opinion  evidence. 
An  opinion  of  one  wlio  saw  marks  on  plain- 
tiff's thumb  that  the  marks  were  teeth  marks 
or  were  caused  by  a  bite,  held  admissible 
within  this  rule. 

Damages  —  Personal  Injury  —  Humili- 
ation from  Disfignrement. 

Humiliation  or  mortification  to  arise  in  the 
future  on  account  of  disfigurement  of  person 
is  a  proper  element  of  damage  in  an  action 
for  personal  injury. 

[See  note  at  end  of  this  case.] 

Instructions  —  Request  Not  Based   on 
Evidence. 

An  instruction  that  the  defendant,  in  an 
assault  and  battery  case,  is  not  liable  for  dam- 
ages caused  by  aggravation  of  the  injury  due 
to  his  own  neglect,  is  proper  enough  in  the 
abstract,  but  the  refusal  to  give  such  an  in- 
struction  in  this  case  was  not  error,  since 
there  was  no  sufficient  evidence  to  sustain  a 
finding  of  such  neglect. 
Damages  —  Ezoessiveness  —  Assault  and 

Battery. 

Tvv^elve  hundred  and  fifty  dollars  is  not  an 
excessive  verdict  in  an  assault  and  battery 
case,  where  the  injury  caused  a  permanent 
shortening  and  stiffening  of  the  thumb  and 
there  was  evidence  to  show  expense  and  loss 
of  time  aggregating  $350. 

[See  generally,  16  Ann.  Cas.  8;  Ann.  Cas. 
1913A  1361.] 

(Syllabus  by  court.) 
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Appeal  from  District  Court,  Nobles 
county:  Nelson,  Judge. 

Action  by  A.  D.  Patterson,  plaintifT, 
against  Fred  Blatti,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

E.  J.  Jones  and  Knox  de  Faher  for  appel- 
lant. 

J.  A.  Town  and  E.  E.  Canfietd  for  respond- 
ent. 

[24]  Hallam,  J. — This  is  a  civil  action  to 
recover  damages  for  assault  and  battery. 
Plaintiff  recovered  a  verdict  for  $1,250.  De- 
fendant appeals.  It  is  conceded  that  the  evi- 
dence is  suillcient  to  sustain  a  verdict  in  some 
amount.  The  errors  assigned  bear  more  or 
less  directly  upon  the  amount  of  damages. 

1.  The  trouble  started  on  a  sidewalk  of 
a  street  in  Wilmont.  The  parties  clinched, 
or  at  least  defendant  clinched  plaintiff,  and 
they  rolled  off  the  sidewalk  and  under  or 
against  a  portable  grain  elevator  standing 
near  by.  When  the.  affair  was  over,  plaintiff 
had  a  mark  or  abrasion  on  his  right  thumb, 
an  injury  apparently  inconsequential,  but 
which,  by  reason  of  subsequent  infection, 
proved  serious.  Plaintiff  testified  that  this 
was  caused  by  defendant  biting  his  thumb. 
Defendant  denied  this. 

Plaintiff  later  testified  that  the  injury  to 
the  thumb  consisted  of  two  marks  as  though 
"something  sort  of  sharp  had  been  kind  of 
cramped  down  on  there  and  cut  through  the 
skin  and  sort  of  divided  the  skin  both  ways." 
Then  occurred  the  following:  "Q.  From  its 
general  appearance  could  you  tell  what 
caused  this  cut?  A.  Yes,  sir.  Q.  Well, 
[25]  what  was  it?  A.  It  was  a  bite."  Plain- 
tiff's wife  was  also  permitted  to  testify  that 
shortly  after  the  assault  she  saw  "two  teeth 
marks"  on  plaintiff's  thumb.  It  is  conceded 
that  this  injury  to  the  thumb  was  caused  in 
some  manner  by  the  assault,  but  defendant 
claims  it  was  caused  by  accidental  contact 
with  the  elevator.  The  particular  cause  is 
not  important  as  far  as  concerns  the  actual 
physical  injury  to  plaintiff,  but  it  may  have 
importance  as  bearing  on  the  question  of 
malice  on  defendant's  part,  since  a  bite  might 
well  be  considered  as  indicative  of  a  more 
vicious  state  of  mind  than  that  indicated  by 
the  other  admitted  acts  of  assault.  The  con- 
tention of  defendant  is  that  plaintiff  and  his 
wife  should  not  have  been  permitted  to  say 
that  the  marks  that  they  saw  were  "teeth 
marks,"  or  that  they  were  caused  by  a  bite. 

We  think  the  reception  of  this  testimony 
was  not  error.  It  was  opinion  testimony 
of  nonexpert  witnesses.  The  principles  gov- 
erning the  reception  of  this  class  of  testi- 
mony   are   well    settled.      Where    the   truth 


must  ultimately  rest  in  inference  or  opinion 
and  it  is  impossible  by  description  to  repro- 
duce the  things  seen  by  the  witness  so  as 
to  enable  jurors  who  have  not  seen  them  to 
comprehend  them  as  they  are  comprehended 
by  one  who  has  had  the  benefit  of  personal 
observation,  it  is  proper  to  receive  opinion 
evidence.  Evans  v.  People,  12  Mich.  27,  36; 
Com.  v.  Sturtivant,  117  Mass.  122,  19  Am. 
Rep.  401 ;  3  Wigmore,  Ev.  §  1924.  The  mat- 
ter rests  largely  in  the  discretion  of  the  trial 
court.  He  should  receive  such  evidence  when 
in  his  judgment  it  will  be  helpful  to  the 
jury,  and  his  action  in  so  doing  is  not  usual- 
ly regarded  as  subject  to  review  on  appeal, 
ijones  V.  Burgess,  124  Minn.  266,  144  N.  W. 
954. 

2.  Plaintiff  suffered  a  permanent  disfigure- 
ment of  the  thumb.  In  charging  the  jury 
on  the  subject  of  damages  the  court  instruct- 
ed them  as  follows:  "If  you  find  .  .  . 
that  he  has  been  permanently  .  .  .  dis* 
figured  .  .  .  you  have  a  right  to  take 
.  .  .  into  account  .  .  .  the  humilia- 
tion of  being  disfigured  hereafter."  This  is 
assigned  as  error.  The  decisions  are  in  hope- 
less conflict  as  to  whether  or  not  in  a  per- 
sonal injury  case  humiliation  or  mortifica- 
tion to  arise  in  the  future  on  account  of 
disfigurement  of  person  is  a  proper  element  of 
damage.  A  respectable  minority  hold  that 
such  element  of  damage  should  not  be  taken 
into  account.  Southern  Pac.  Co.  v.  Hetzer, 
135  Fed.  272,  68  C.  C.  A.  26,  1  L.R.A.(N.S.) 
288;  Diamond  Rubber  Co.  v.  Harryman, 
[26]  41  Colo.  415,  92  Pac.  922,  15  L.R.A. 
(N.S.)  775;  Indianapolis,  etc.  R.  Co.  v.  Sta- 
bles, 62  111.  313,  321;  Salina  v.  Trosper,  27 
Kan.  544,  665;  Johnson  v.  Wells,  6  Nev. 
224,  3  Am.  Rep.  245;  Linn  v.  Duquesne,  204 
Pa.  St.  651,  54  Atl.  341,  93  Am.  St.  Rep. 
800.  A  majority  sustain  the  consideration 
of  this  element  of  damage.  The  Oriflamme, 
3  Sawy.  397,  2  Cent.  L.  J.  473,  2  Int.  Rev. 
Rec.  237,  18  Fed.  Cas.  No.  10,572;  St.  Louis 
Southwestern  R.  Co.  v.  Dobbins,  60  Ark.  481, 
30  S.  W.  887,  31  S.  W.  147;  Western,  etc. 
R.  Co.  V.  Young,  81  Ga.  397,  7  S.  E.  912, 
12  Am.  St.  Rep.  320;  Stewart  ▼.  Maddox, 
63  Ind.  51;  Bolen-Darnall  Cdal  Co.  v.  Wil- 
liams, 7  Indian  Ter.  867,  104  S.  W.  867; 
Newbury  v.  Getchel,  etc.  Martin  Lumber,  etc. 
Co.  100  "la.  441,  69  N.  W.  743,  62  Am.  St.  R«p. 
582;  Coombs  v.  King,  107  Me.  376,  78  Atl. 
468,  Ann.  Caa.  1012C  1121;  Power  v.  Harlow, 
57  Mich.  107,  23  N.  W.  606;  Rockwell  v. 
Eldred,  7  Pa.  Super.  Ct.  95;  Galveston,  etc. 
R.  Co.  V.  Clark,  21  Tex.  Civ.  App.  167,  51 
S.  W.  276 ;  Gray  v.  Washington  Water  Power 
Co.  30  Wash.  665,  71  Pac.  206;  Nichols  v. 
Brabazon,  94  Wis.  549,  79  N.  W.  342;  1 
Sutherland,  Damages  (3d  ed.)  §  93;  4  Suth- 
erland, Damages  (3d  ed.)  §  1241;  3  Cyc.  1107, 
subd.  b;  see  note  16  L.R.A.  (N.S.)   775. 
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The  question  may  be  regarded  as  unsettled 
by  previous  decisions  of  this  court.  In 
Johnson  t.  Forrestal,  110  Minn.  202,  137  N. 
W.  1095,  it  was  plainly  treated  as  an  open 
question,  and  the  question  was  left  open, 
thong!i  in  Burke  v.  Chicago,  etc.  R.  Co.  131 
Minn.  209,  154  K.  W.  960,  it  was  held  that 
where  a  personal  injury  causes  stammering 
the  jury  might  take  into  consideration  the 
humiliation   caused  by  that  impediment. 

The  decisions  that  have  denied  the  pro- 
priety of  this  element  of  damage  have  urged 
as  reasons,  that  such  mental  suffering  is  too 
Tague,  intangible  and  indefinite  to  be  suscep- 
tible of  proof  (Southern  Pac  Co.  ▼.  Hetzer, 
135  Fed.  272,  68  C.  C.  A.  26,  1  L.R.A.(N.S) 
288) ;  that  only  such  mental  suffering  ean  be 
tak&i  into  account  as  results  necessarily  and 
spontaneously  fr<Mn  the  injury,  or  such  as 
remains  during,  the  continuance  of  the  orig- 
inal exciting  cause,  and  not  such  as  arises 
from  reflection  or  contemplation  (Chicago, 
etc  R.  Co.  V.  Hines,  45  111.  App.  209) ;  that 
this  element  is  separable  from  the  bodily 
pain  and  is,  accordingly,  too  remote  (South- 
ern Pac  Co.  V.  Hetzer,  135  Fed.  272,  68  0. 
C.  A.  26,  1  L.R.A.(N.S)  288);  and  in  one 
CMC  it  is  said  [27]  that  humiliation  is  to 
be  taken  into  account  only  when  touching 
social  position  or  arising  as  a  natural  con- 
sequence from  the  nature  of  the  wrongful 
act.  Batterson  v.  Chicago,  etc.  R.  Co.  49 
Mich.  184,  13  N.  W.  508. 

It  is  well  settled  that  in  an  action  for  per- 
sonal injury  mental  suffering  reasonably  cer- 
tain to  be  endured  in  the  future  may  be  taken 
into  account  in  estimating  damage.  John- 
son T.  Northern  Pac.  R.  Co.  47  Minn.  430, 
50  N.  W.  473;  Cooper  v.  St.  Paul  City  R. 
Co.  54  Minn  379,  66  N.  W.  42.  We  see  no 
sufficient  reason  why  mental  suffering  of  this 
class  should  be  excepted.  The  cause  is  in 
no  sense  uncertain.  It  is  no  more  intangible 
or  difficult  of  proof  than  is  mental  suffering 
in  general.  The  fact  that  It  may  survive 
the  physical  pain  does  not  seem  to  us  deci- 
sive as  long  as  it  has  its  inception  with  the 
physical  injury.  We  hold  that  it  was  proper 
for  the  court  to  instruct  the  jury  that  they 
might  take  into  account  the  humiliation,  if 
any,  from  permanent  disfigurement  of  person. 

3.  Defendant  asked  the  court  to  instruct 
the  jury  as  follows :  "If  you  find  in  this  case 
that  the  injuries  to  plaintiff's  thumb  com- 
plained of  by  him  in  this  action,  were  in- 
flicted by  defendant  in  the  fight  testified  to 
by  the  witnesses,  but  that  the  injury  there- 
to was  afterwards  aggravated  by  the  care- 
lessness and  n^lect  of  the  plaintiff  to  prop- 
erly care  for  and  treat  the  same  or  to  have 
the  same  properly  treated  or  attended  to, 
defendant  cannot  lie  held  liable  in  this  action 
for  any  damages  or  injuries  thereto,  caused 
by,  or  resulting  from,  such  carelessness  and 
neglect  on  the  part  of  the  plaintiff."  The 
Ann.  Cas.  1918D. — 5. 


court  declined  to  do  so.  The  instruction 
asked  embodied  propositions  of  law  correct 
in  the  abstract,  but  we  are  of  the  opinion 
that  they  had  no  application  to  this  case. 
No  finding  of  negigence  on  the  part  of  plain- 
tiff could  be  sustained  on  the  evidence  in  this 
case.  The  assault  occurred  on  Monday. 
Plaintiff  lived  on  a  farm.  After  arriving 
home  he  dressed  his  thumb- with  home  reme- 
dies. The  next  day  it  was  numb  and  was 
swollen  a  little.  It  became  gradually  worse. 
Plaintiff  and  his  wife  applied  from  time  to 
time  peroxide,  liniment,  turpentine,  bread  and 
milk  poultices,  such  remedies  as  a  farmer 
usually  has  at  hand,  until  Thursday,  three 
days  after  the  assault.  Then  conditions 
grew  worse;  they  consulted  a  doctor.  It 
cannot  be  said  that  plaintiff  did  not  act  as 
a  reasonably  prudc.it  person  would  under 
the  same  circumstances. 

[28]  4.  It  is  claimed  the  damages  are  ex- 
cessive. Were  it  not  for  the  injury  to  the 
thumb  the  case  would  not  be  one  for  large 
damages.  Defendant  was  the  aggressor,  but 
the  assault  was  provoked  by  language  and 
epithets  that  were  indecent  and  insulting  and 
well  calculated  to  provoke  assault.  Such 
language  does  not  justify  assault,  for  no  man 
may  take  the  law  into  his  own  hands  to  re- 
sent insult.  Yet  it  may  mitigate  the  dam- 
ages incident  to  the  assault.  But  the  fact 
remains  that  plaintiff  stiffered  a  permanent 
injury  to  the  thumb,  which  resulted  in  the 
shortening  and  stiffening  of  it.  He  lost 
about  two  months'  time,  worth,  he  claims, 
$100  a  month,  and  incurred  doctor's  bills 
amounting  to  $150.  In  view  of  all  of  these 
facts  we  are  of  the  opinion  that  the  verdict 
is  not  so  excessive  as  to  warrant  interference 
by  this  court. 

There  are  other  assignments  of  error. 
They  have  been  carefully  considered.  We  d6 
not  consider  any  of  them  well  taken  or  as 
requiring  special  mention. 

Order  affirmed. 


NOTE. 

Humiliation  or  Mortification  on  Ac- 
count of  Disflgnrement  as  Element  of 
Damages  Recoverable  for  Personal 
Injuries. 

Scope  of  Note,  65. 
Majority  Rule: 

Rule  Stated,  66. 

Application  of  Rule,  70* 
Minority  Rule: 

Rule  Stated,  74. 

Application  of  Rule,  76. 

Scope  of  Note, 

Tlie  present  note  is  confined  to  a  discus- 
sion of  the  decisions  passing  on  the  question 
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whether  the  humiliation  or  mortification  on 
account  of  a  disfigurement  which  is  the  re- 
sult of  a  personal  injury  is  an  element  of 
the  damages  recoverable  in  an  action  for  the 
injury.  The  cases  holding  that  the  disfigure- 
ment of  the  person  as  the  result  of  an  injury 
is  an  item  for  which  compensation  is  to  be 
made  in  assessing  the  damages,  as  well  as  the 
cases  which  in  treating  of  the  adequacy  or 
excessiveness  of  a  verdict  which  compensates 
a  plaintiff  in  an  action  for  personal  injuries 
take  account  of  the  fact  of  disfigurement, 
without  passing  on  the  right  to  recover  for 
mortified  or  humiliated  feelings  arising  from 
the  contemplation  of  the  deformity,  are  not 
within  the  scope  of  this  note. 

Majority  Rule, 

Rui^E  Stated. 

In  a  majority  of  the  jurisdictions  wherein 
the  question  has  arisen  it  has  been  held  that 
mortification  or  humiliation  on  account  of 
the  disfigurement  of  the  person  resulting 
from  a  personal  injury  is  a  proper  element  for 
the  consideration  of  the  jury  in  determining 
the  amount  of  the  damages  to  be  awarded 
as  compensation  in  an  action  for  the  injury. 

United  States. — The  Oriflamme,  3  Sawy. 
397,  2  Cent.  L.  J.  473,  2  Int.  Rev.  Rec.  237, 
18  Fed.  Cas.  No.  10,572  (wounded  in  fore- 
head) ;  U.  S.  Express  Co.  v.  Wahl,  168  Fed. 
848,  94  C.  C.  A.  260  (loss  of  eye);  Power 
V.  Augusta,  191  Fed.  647  (woman,  broken 
kneecap ) .  See  also  McDermott  v.  Severe,  202 
U.  S.  600,  26  S.  Ct.  709,  60  U.  S.  (L.  ed.) 
1162  (loss  of  leg  below  knee);  The  J.  G. 
Lindauer,  168  Fed.  449  (face  disfigured  and 
jaw  fractured).  Compwre  Chicago,  etc.  R. 
Co.  V.  Caulfield,  63  Fed.  396,  27  U.  S.  App. 
368,  11  0.  C.  A.  652;  Southern  Pac.  Co.  v. 
Hetzer,  136  Fed.  272,  68  C.  C.  A.  26,  1  L.R.A. 
(N.S.)  288  (loss  of  leg  above  knee). 

Arkaaiaaa, — St.  Iiouis,  etc.  R.  Co.  v.  Lea- 
mons,  82  Ark.  604,  102  S.  W.  363  (face  dis- 
figured) ;  Ferguson,  etc.  Land,  etc.  Co.  v. 
Good,  112  Ark.  260,  166  S.  W.  628  (loss  of 
eye)  ;  St.  Louis,  etc.  R.  Co.  v.  McMichael, 
115  Ark.  101,  171  S.  W.  115  (both  legs  cut 
off  below  knees)  ;  Texas,  etc.  R.  Co.  v.  Krie- 
ger,  123  Ark.  619  mem.  185  S.  W.  448  (leg 
crooked  and  deformed). 

Calif omia. — ^Merrill  v.  Los  Angeles  Gas,  etc. 
Co.  158  Cal.  499,  111  Pac.  534,  139  Am.  St. 
Rep.  134,  31  L.R.A.(N.S.)  659  (legs  broken  at 
ankle,  knees  injured,  eye  and  nose  cut,  ab- 
scesses formed).  See  also  Ryan  v.  Oakland 
Gas,  etc.  Co.  21  Cal.  App.  14,  130  Pac.  693 
(leg  shortened). 

Oeorgia. — Atlanta,  etc.  R.  Co.  v.  Wood,  48 
Ga.  566  (leg  shortened  three  and  three- 
fourths  inches) ;  Western,  etc.  R,  Co.  v. 
Young,  81  Ga.  397,  7  S.  E.  912,  12  Am.  St. 


Rep.  320  (loss  of  arm) ;  Western,  etc.  R.  Co. 
V.  Sellers,  16  Ga.  App.  369,  83  S.  £.  44$ 
(stiffening  of  thumb).  See  also  Central  Jl. 
etc.  Co.  V.  Lanier,  83  Ga.  587,  10  S.  E.  279 
(hand  crushed,  two  fingers  lest,  third  in- 
jured) ;  Georgia,  etc.  R.  Co.  v.  Lasseter,  122 
Ga.  679,  51  S.  £.  15  (loss  of  eye) ;  Georgia, 
etc.  R.  Co.  V.  Wright,  130  Ga.  696,  61  S. 
E.  718  (loss  of  arm) ;  J.  S.  Betts  Co.  v.  Han- 
cock, 139  Ga.  198,  77  S.  E.  77  (leg  crushed, 
permanently  crippled). 

Indian  Territory. — ^Bolen-Damall  Coal  Co. 
▼.  Williams,  7  Indian  Ter.  648,  104  8.  W. 
867    (face  and  neck  burned.) 

Iowa. — Rice  v.  Council  Bluffs,  123  la.  639, 
100  X.  W.  506  (dislocation  of  shoulder  and 
fracture  of  arm).  See  also  Cameron  ▼. 
Bryan,  89  la.  214,  66  N.  W.  434  (wound 
four  inches  long  and  half  inch  deep  on  face)  ; 
Newbury  v.  Getchel,  etc.  Lumber,  etc.  Co. 
100  la.  441,  69  N.  W.  743,  62  Am.  St.  Rep. 
682   (loss  of  hand). 

Maine. — Coombs  v.  King,  107  Me.  376,  Ann. 
Cas.  1912C  1121,  78  Atl.  648   (X-ray  burn). 

Michigan, — ^Power  v.  Harlow,  57  Mich.  107, 
23  N.  W.  606  (loss  of  thumb  and  finger)  ; 
Sherwood  v.  Chicago,  etc.  R.  Co.  82  Mich. 
374,  46  N.  W.  773  (broken  hip);  Beath  v. 
Rapid  R.  Co.  119  Mich.  612,  78  N.  W.  537 
(injuries  to  hip,  pelvis  and  thigh) ;  Amata 
V.  Michigan  Cent.  R.  Co.  177  Mich.  280,  143 
N.  W.  76.  See  also  Fike  v.  Pere  Marquette 
R.  Co.  174  Mich.  167,  140  N.  W.  592;  Chap- 
man V.  Ann  Arbor  R.  Co.  (Mich.)  163  N.  W. 
107  (twisting  of  fingers).  Compare  Batter- 
son- v.  Chicago,  etc.  R.  Qo.  49  Mich.  184,  IS 
N.  W.  508  (loss  of  hand). 

Minnesota. — Burke  v.  Chicago,  etc.  R.  Co. 
131  Minn.  209,  154  N.  W.  960  (injury  caused 
stuttering).  And  see  the  reported  case 
(shortening  and  stiffening  of  thumb).  See 
also  Johnson  v.  Forrestal,  119  Minn.  202,  137 
N.  W.  1095;  Bartnes  v.  Pittsburgh  Iron  Ore 
Co.  123  Minn.  131,  143  N.  W.  117. 

Mieeowri. — Sclimitz  v.  St.  Louis,  etc  R. 
Co.  119  Mo.  256,  24  S.  W.  472,  23  L.R.A. 
250  (foot  and  ankle  crushed) ;  Shortridge 
V.  Scarritt  Estate  Co.  145  Mo.  App.  295,  130 
S.  W.  126  (face  disfigured) ;  Winkleblack  v. 
Great  Western  Mfg.  Co.  187  S.  W.  95  (per- 
manent flat  foot  and  limp) ;  McWhirt  v. 
Chicago,  etc.  R.  Co.  187  S.  W.  830  (loss  of 
left  leg  below  knee,  right  foot  crushed  and 
broken).  See  also  Hays  v.  United  R.  Go. 
183  Mo.  App.  608,  167  S.  W.  666. 

Nebraska. — Wright  v.  Omaha,  etc.  St.  R. 
Co.  163  N.  W.  151  (permanently  deformed 
condition  of  spine) 

North  Carolina. — Britt  v.  Carolina  North- 
em  R.  Co.  148  N.  C.  37,  61  S.  E.  601. 

Texas. — Galveston,  etc.  R.  Co.  v.  Clark,  21 
Tex.  Civ.  App.  167,  61  S.  W.  276;  Texas  Trac- 
tion Co.  V.  Hanson,  143  S.  W.  214  (severe 
cut    under    chin    leaving    permanent    scar). 
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Compare  Gulf,  etc.  R.  Co.  ▼.  Dickens,  54  Tex. 
Civ.  App.   637,  118  S.  W.  612. 

Washington, — Gray  v.  Washington  Water 
Power  Co.  30  Wash.  665,  71  Pac.  206. 

Witeonsin. —  Stewart  v.  Ripon,  38  Wis.  584 
(fraetured  arm  and  dislocated  shoulder) ; 
Heddles  ▼.  Chicago,  etc.  R.  Co.  77  Wis.  228, 
46  X.  W.  115,  20  Am.  St.  Rep.  106  (loss  of 
both  legs) ;  Nichols  ▼.  Brahazon,  94  Wis.  549, 
69  N.  W.  342;  Smale  ▼.  Wrought  Washer 
Mfg.  Co.  160  Wis.  331,  151  N.  W.  803. 

The  foregoing  cases  supporting  the  ma- 
jority rule  are  discussed  and  quoted  from  at 
length,  infra. 

*'The  law  aims  to  afford  full  redress  for 
personal  injuries,  and  certainly  it  would  not 
afford  redress  unless  all  the  elements  that 
were  calculated  to  produce  anguish  in  cases 
of  personal  disfigurement  were  taken  into  con- 
sideration." Ferguson,  etc.  Land,  etc.  Co.  ▼. 
Good,  112  Ark.  260,  165  S.  W.  628. 

In  Gray  v.  Washington  Water  Power  Co. 
30  Wash.  665,  71  Pac.  206,  the  court  said: 
*The  objection  urged  to  instruction  No.  9 
is  that  it  indorsed  the  doctrine  of  compensa- 
tion for  mental  suffering  and  distress  of  mind 
for  disfigurement.  On  this  subject  the  au- 
thorities are  somewhat  divided,  though  the 
decided  weight  of  authority,  we  think,  is  to 
the  effect  that  compensation  can  be  recovered 
for  such  damages.  We  also  think  that  such 
decisions  are  sustained  by  the  better  reason- 
ing. Some  of  the  cases  cited  by  appellant, 
while  permitting  compensation  for  mental 
suffering  induced  by  physical  pain,  distin- 
guish such  mental  suffering  from  suffering 
arising  from  causes  other  than  physical  pain, 
viz.,  such  suffering  as  arises  from  the  con- 
templation of  a  maimed  body  or  deformed 
face;  and  the  reason  assigned  is  that  this 
element  of  damage  is  too  vague  and  indefinite 
to  be  susceptible  of  proof.  But  we  think  this 
discrimination  cannot  be  maintained  in  sound 
reasoning,  and  that  mental  suffering  which  is 
induced  by  the  relations  of  mind  and  body 
is  as  difficult  to  measure  as  mental  suffering 
induced  by  mortification  and  disfigurement. 
Not  all  people  suffer  equally  from  the  same 
bodily  injury.  The  finer  and  more  delicate 
the  physical  organization,  the  more  acute 
will  be  both  the  physical  and  mental  suffer- 
ing. In  practice,  mental  suffering  is  always 
an  element  considered  by  juries  in  slander 
and  libel  cases,  in  actions  for  false  imprison- 
ment and  breach  of  promise,  and  many  other 
eases  of  like  character,  and  ought  to  be.  The 
wound  to  one's  sensibilities  is  none  the  less 
painful  when  one's  character  is  slandered.  The 
law  ought  not  to  grant  redress  alone  to  the 
business  man  who  sustains  commercial  dam- 
age, and  refuse  redress  to  others  who  have 
sustained  a  more  poignant  infliction.  And  he 
who  negligently  causes  an  injury  to  another 
who  is  faultless,  which  makes  the  latter  an 


object  of  pity  and  abhorrence  to  his  fellow 
men,  and  an  object  of  ridicule  to  the  thought- 
less and  unfeeling,  and  deprives  him  of  the 
comfort  and  companionship  of  his  fellows, 
ought  to  respond  in  damages  for  the  injury 
sustained.  It  is  true  that  there  is  no  gauge 
furnished  by  the  law  for  measuring  such  dam- 
ages, and  that  it  is,  to  a  great  extent,  senti- 
mental. But  there  is  an  element  of  sentiment 
in  all  damages — even  in  the  possession  and 
use  of  money  itself — for  a  given  amount 
of  money  may  be  of  far  more  value  to  one 
person  than  to  another.  While  all  these  con- 
siderations tend  to  prevent  the  assessment 
of  damages  in  any  case  from  being  absolutely 
adequate  or  measured  with  exactness  and  un- 
derstanding, they  will  not  prevent  the  ap- 
proximate measurement,  and  must  be  sub- 
mitted to  the  best  judgment  of  the  jury.  We 
are  unable  to  see  anything  in  the  further  con- 
tention that  under  this  instruction  the  jury 
was  authorized  to  bring  in  a  verdict  for 
double  damages." 

In  Shortridge  v.  Scarritt  Estate  Co.  145 
Mo.  App.  295,  130  S.  W.  126,  it  was  said: 
"Objection  to  the  instruction  on  the  measure 
of  damages  and  the  complaint  that  the  ver- 
dict and  judgment  are  excessive  call  for  a  re- 
citafof  the  injuries  sustained  by  plaintiff.  His 
face  was* mashed  down  on  the  hard  edge  of 
the  door  with  the  result  that  the  bridge  of  his 
nose  was  so  fractured  that  it  is  permanent- 
ly flattened.  About  half  way  back  the  tongue 
was  almost  entirely  severed.  Eight  front 
teeth  (four  above  and  four  below)  were 
knocked  out  and  the  alveolar  processes  ( tooth 
sockets)  were  destroyed.  There  were  severe 
cuts  and  lacerations  on  the  face  one  of  which 
extended  through  the  nasal  septum.  Skil- 
ful surgery  did  much  to  aid  nature  in  re- 
pairing the  damage,  but  according  to  the  evi- 
dence of  plaintiff,  he  is  greatly  disfigured  by 
the  loss  of  the  bridge  of  his  nose  and  by  the 
caved-in  appearance  of  his  mouth.  Later  on, 
the  latter  disfigurement  may  be  removed  in 
part  by  dental  surgery  and  the  installation 
of  bridge  work.  Plaintiff  has  suffered  great 
pain  and  anguish  both  physical  and  mental 
and,  no  doubt,  will  suffer  a  great  deal  more 
in  the  future.  The  instruction  on  the  meas- 
ure of  damages  in  effect  included  damages 
for  pain  and  mental  anguish  suffered  from 
the  contemplation  by  plaintiff  of  his  dis- 
figured condition  and  the  humiliating  reflec- 
tion that  he  would  be  maimed  for  life.  De- 
fendant argues:  *The  weight  of  authority, 
however,  is  that  mental  anguish  that  may 
grow  out  of  the  consideration  of  one's  crip- 
pled condition  and  particularly  mental  con- 
cern over  the  mere  fact  that  one  is  not  quite 
so  handsome  as  he  might  be,  is  entirely  too 
visionary  and  speculative  to  form  a  proper 
or  legal  element  of  money  damages.'  .  .  . 
The  distinction  sought  to   be  made,   in  the 
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cflfles  to  which  we  have  referred,  between 
mental  pain  caiued  by  physical  pain  and 
mental  pain  produced  by  the  bitter  Jcnowl- 
cdge  that  the  victim  will  be  maimed  or  dis- 
figured for  life  is  more  refined  and  subtle 
than  it  is  practical  or  humane.  How  can  it 
be  said  that  one  is  more  remote  and  intangi- 
ble than  the  other?  Both  are  real,  substan- 
tial, natural  consequences  of  the  injury  that 
caused  the  disfigurement.  It  is  just  as  cer- 
tain that  the  injured  person  will  be  op- 
pressed by  a  sense  of  humiliation  and  morti- 
fication over  the  despoiling  of  his  body  as  it 
is  that  he  will  suffer  mental  anguish  as  a 
result  of  his  physical  pain.  The  jury  can  un- 
derstand the  nature  and  extent  of  the  one 
as  well  as  of  the  other  and  estimate  the  com- 
pensation of  each  with  equal  exactness.  To  de- 
prive plaintiff  of  this  element  of  his  damages 
would  be  violative  of  the  fundamental  rule 
that  gives  to  the  plaintiff,  injured  by  the 
negligence  of  the  defendant,  full  and  fair 
compensation  for  the  actual  damages  suf- 
fered.'' 

In  Merrill  v.  Loa  Angeles  Gas,  etc.  Co.  168 
(^al.  490,  111  Pac.  534,  130  Am.  St.  Rep.  134, 
31  L,R.A.(N.S.)  650,  the  court  said:  "Upon 
mature  consideration  ...  we  express 
the  views:  1.  That  the  grief,  anxiety,  worry, 
mortification,  and  humiliation  whic^  one  suf- 
fers by  reason  of  physical  injuries  are  com- 
ponent parts  of  the  'mental  suffering'  for 
which,  admittedly,  damages  may  be  awarded. 
If  this  be  not  so.  then  'mental  suffering'  is 
a  meaningless  phrase,  and  when  the  law  says 
that  recovery  may  be  had  for  physical  pain 
and  mental  suffering,  it  means  only  that  re- 
covery may  be  had  for  physical  pain.  2.  We 
think  that  the  question  is  large)y  of  academ- 
ic, and  to  a  very  trifling  extent,  of  practi- 
cal, importance,  since  always  and  inevitably 
and  against  any  instruction  which  a  court 
may  prevsent,  the  jury  will  take  into  consid- 
eration these  very  elements  of  mental  suffer- 
ing. Physical  pain  has  no  existence  if  it  is 
sought  to  diH^ooiato  it  from  mental  suffer- 
ing. Physical  pain  is  but  one  of  many  forms 
of  mental  suffering.  If  the  law  contemplated 
an  award  of  damages  solely  for  physical 
pain,  it  is  meaningless  to  say  that  recovery 
may  also  be  had  for  mental  suffering.  It 
is  equally  meaningless  to  say  that  the  mental 
suffering  must  U»  that  occasioned  by  the< 
physical  pain»  for  then  the  latter  phrase 
would  alone  be  suflicient  to  convey  the  full 
meaning  of  the  law.  Tlierefore  when  the  law 
says  that  a  rtHH>very  may  be  had  for  mental 
sufforinjf,  it  nuHins  a  rei'overy  for  something 
more  than  that  form  of  mental  suffering  de- 
scribed as  pliysical  pain.  What  more  does  it 
mean?  To  mean  anything  it  must  include  the 
numerous  forms  and  phases  which  mental  suf- 
fering may  take,  which  will  vary  in  every 
case  with  the  nervous  tempermanent  of  the 


individual,  his  ability  to  stand  slioek,   his 
financial  condition  in  life,  whether  dependent 
upon  his  own  labor  or  not,  the  nature  of  his 
injuries,   whether   permanent   or  temporary, 
disfiguring  and  humiliating,  and  so  through, 
a  long  category,  the  enumeration  of  which  i^' 
is  unnecessary  here  even  to  attempt.    Worry 
and  anxiety  over  the  future  of  his  family 
would  be  a  great  element  of  mental  suflTer- 
ing  to  a  man  dependent  upon  his  own  exer- 
tions for  his  and  their  support.    It  would  not 
constitute  any  element  of  suffering  to  a  man 
of   abundant  means  and  wealth,   identically- 
injured.    A  woman's  mental  suffering  would  be 
much  increased  by  knowledge  of  facial  disfig- 
urements— a  man's  naturally  not  so  much  bo. 
Shall  a  jury  be  not  permitted  to  consider 
these   matters   in   estimating  mental   suffer- 
ing, and  is  it  an  answer  to  say  that  they 
are  too  remote  or  'too  delicate  to  be  weighed 
by  any  scales  which  the  law  has  yet  invent- 
ed?'   They  are  not  remote.     They  are  direct 
and  consequential.    They  differ  in  degree  with 
individuals,    with    their    sex,    circumstances, 
and  positions  in  life.    But  so  do  men  differ 
in  sensing  physical  pain;   so  do  they  differ 
in  the  mental  suffering  occasioned  by  physi- 
cal pain  alone.    No  one  would  pretend  to  say 
that    the    actual    physical    suffering    of    a 
crushed  leg  is  the  same  in  case  of  a  sodden, 
phlegmatic  tramp  as  it  would  be  with  a  high- 
strung,  nervous,  active  man  of  affairs.     Yet 
the  law  has  scales  by  which  it  measures  the 
compensation  for  suffering  of  this  kind,  and 
measures  it,  of  course,   in  terms  of  money. 
Why  should  it  be  supposed  that  those  scales 
will  break  down  and  prove  inadequate  when 
other   legitimate  elements  of  mental   suffer- 
ing are  cast  into  their  balance?     In  truth 
the  admeasurement  of  suffering  in  terms  of 
money  in  a  most  clumsy  device,  but  it  is  the 
best  device  which  the  law  knows,  and  it  is 
a  device   which   the  law   will  employ   until 
some  better-  is  discovered.    To  forbid  the  con- 
sideration of  these  other  elements  of  mental 
suffering,  because  the  scales  are  not  sufficient- 
ly delicate  for  their  weighing,  is  equally  to 
condemn  the  use  of  the  scales  in  the  very 
cases  and  for  the  very  purposes  now  admitted- 
ly sanctioned  by  the  law.  We  think,  therefore, 
that  mental  worry,  distress,  grief,  mortifica- 
tion, where  tliey  are  shown  to  exist,  are  prop- 
erly component  elements  of  that  mental  suf- 
fering for  which  the  law  entitled  the  injured 
party  to  redress  in  monetary  damages.     But 
as  we  have  said,  we  also  think  the  whole 
matter  possesses  more  academic  than  practi- 
cal significance.    Conceive  the  case  of  a  plain- 
tiff before  a  jury  with  a  face  shockingly  mu- 
tilated and  distorted.     He  testifies  that  he 
endured  mental  suffering  caused  by  his  in- 
juries.   He  is  asked  of  what  the  mental  suf- 
fering consists.     He  replies,   physical   pain, 
anxiety  for  fear  hia  injuries  may  prove  so 
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permftnent  and  disabling  as  to  render  him 
iaespable  of  supporting  his  family,  grief  as 
he  reviews  the  whole  situation  lest  his  dis- 
figurement may  humiliate  him  and  make  him 
«D  ohjeet  of  ridicule  to  his  fellows.  At  the 
suggestion  of  defendant's  counsel  the  jyry  is 
instructed  to  disregard  all  the  elements  of 
mental  suffering  excepting  that  arising  solely 
from  the  physical  pain.  Can  the  jury  do  it? 
Will  the  jury  do  it?  It  is  mere  self -stultifica- 
tion to  belieTe  that  it  will  do  other  than  make 
up  its  verdict  under  the  rule  which,  while 
not  one  of  law,  is  one  of  well-nigh  universal 
human  conduct,  the  rule  of  'Put  yourself  in 
his  place.'  Each  juror  will  consider  how  he 
would  feel  under  like  circumstances,  and  he 
will  not  narrow  his  contemplation  to  the 
mere  matter  of  physical  suffering  under  the 
direction  of  any  court.  So  that  in  fact  ver- 
dicts always  have  and  always  will  be  ren- 
dered from  this  point  of  view." 

In  Coombs  v.  King,  107  Me.  376,  Ann.  Cas. 
1912C  1121,  78  Atl.  468,  an  action  for  dam- 
ages for   personal   injuries,   consisting  of  a 
•evere   and   greatly   disfiguring   X-ray   bum 
on    the    plaintiff's    face   and    neck,    suffered 
through    the    defendant    physician's    alleged 
malpractice,  the  court  said :     '*The  defendant 
contends    that    the    plaintiff's    mortification 
and  distress  of  mind  from  the  contemplation 
of  her  disfigured  condition  and  of  its  effect 
npon   her   fellows   is   'too   remote,   indefinite 
and  intangible  to  constitute  an  element  of 
damages*  in  this  case.     And  at  the  trial  he 
requested    the    court    so    to   rule.      But    the 
court  refused  the  request,  and  instructed  the 
jury  that  the  plaintiff  might  recover  for  'men- 
tal chagrin,  mortification  and  discomfort  at 
her  disfigurement.'    On  this  question  the  au- 
thorities are  not  agreed,  and  the  rule  of  dam- 
ages is  not  the  same  in  all  jurisdictions.    In 
this  state  the  question  has  never  been  before 
the  law  court.     But  at  nisi  prius,  in  cases 
where  the  mental  suffering  has  been  the  direct 
and   necessary   consequence   of   the    physical 
injury,  the  justices  have  almost  without  ex- 
ception given  the  rule  which  was  given   in 
this  case.    There  is  good  reason  for  the  rule. 
The  disfigurement  is  a  physical  injury.     It 
is  a  continuing  injury.    The  mental  suffering 
may  continue  with  it.    The  mental  suffering 
is  a  real  injury.    It  proceeds  necessarily  and 
inevitably  from  the  physical  injury.    It  is  a 
natural  consequence  of  the  injury.   Compensa- 
tion, omitting  this  element,  is  not  full  com- 
pensation.   One  might  be  made  repulsive  to  the 
sight  for  life  with  comparatively  little  physi- 
cal injury,  and  yet  according  to  the  rule  con- 
tended for,  be  entitled  to  but  little  compensa- 
tion. The  reason  given  in  some  cases,  that  the 
amount  of  mental  pain  caused  by  disfigure- 
ment  necessarily   varies   so  much   with   the 
character,  temperament  and  circumstances  of 
the  injured  person  that  no  just  measure  of 
damages  from  it  can  be  found,  applies  equal- 


ly well  to  physical  pain,  though  perhaps  in 
a  less  degree.  And  damages  are  always  al- 
lowable for  physical  suffering.  .  .  .  Men- 
tal suffering  is  no  more  intangible  and 
indefinite  than  physical  suffering  is.  The  dam- 
ages from  suffering,  either  mental  or  physi- 
cal, cannot  be  weighed;  it  cannot  be  meas- 
ured; it  cannot  be  computed.  It  can  only 
be  estimated.  The  difficulty  in  making  the  * 
estimate  affords  no  good  reason  for  failure 
to  make  it.  .  .  .  The  estimation  must 
depend  upon  the  good  sense,  sound  judgment 
and  enlightened  conscience  of  the  jury,  under 
all  the  facts  and  circumstances  of  the  particu- 
lar case,  and  the  sensibilities  of  the  particular 
person.  There  is  good  authority  for  the 
rule.  In  McDermott  v.  Severe,  202  U.  S. 
606,  50  U.  S.  (L.  ed.)  1162,  the  trial  judge 
instructed  the  jury  *to  consider  mental  suf- 
fering, past  and  future,  found  to  be  the  neces- 
sary consequence  of  the  loss  of  the  plaintiff's 
leg.'  It  was  objected  that  this  instruction  per- 
mitted a  recovery  for  'future  humiliation  and 
embarrassment  to  mind  and  feelings  because 
of  the  loss  of  the  leg.'  The  court  sustained 
the  instruction,  saying:  'Where  such  mental 
suffering  is  a  direct  and  necessary  consequence 
of  the  physical  injury,  we  think  the  jury 
may  consider  it.'  So  in  Kennon  v.  Gilmer, 
131  U.  S.  22,  9  S.  Ct.  696,  33  U.  S.  (L.  ed.) 
110,  the  court  said:  'When  the  injury,  wheth- 
er caused  by  wilfulness  or  by  negligence,  pro- 
duces mental  as  well  as  bodily  anguish  and 
suffering,  independently  of  any  extraneous 
consideration  or  cause,  it  is  impossible  to  ex* 
elude  the  mental  suffering  in  estimating  the 
extent  of  the  personal  injury  for  which  com- 
pensation is  to  be  awarded.*  .  .  .  We  hold, 
therefore,  that  when,  as  in  this  case,  there  is 
mental  chagrin,  mortification  or  discomfort  at 
disfigurement,  not  independent  of  the  physi- 
cal injury,  but  the  direct  and  natural  conse- 
quence of  it,  the  plaintiff  may  have  damages 
awarded  for  it." 

In  Power  v.  Harlow,  67  Mich.  107,  23  N. 
W.  606,  an  action  to  recover  damages  for 
the  loss  of  the  left  thumb  and  a  finger,  caused 
by  the  explosion  of  a  dynamite  cap  allied 
to  have  been  negligently  left  by  the  defend- 
ant where  children  would  find  it,  the  trial 
court  instructed  the  jury  that,  on  the  ques- 
tion of  damages,  they  had  the  right  to'  take 
into  account  the  deformity  occasioned  by  the 
wound,  and  the  humiliation  that  would  natu* 
rally  follow  by  reason  of  the  injury.  In  hold- 
ing that  this  instruction  was  not  erroneous, 
the  court  said:  "Though  the  word  'humilia- 
tion' was  not  a  fortunate  one  to  make  use  of, 
there  can  be  no  supposition  that  its  use  was 
misleading.  There  must  be  more  or  less  of 
permanent  annoyance  from  the  mutilation  of 
a  limb,  irrespective  of  the  diminished  useful- 
ness, and  the  jury  had  a  right  to  take  this 
into  account.    This  was  all  the  judge  meant." 


70 


CITE  TmS  VOL.  ANN.  CAa  1918D. 


APPLI0ATI0I9   OF  RUUB. 

The  humiliation  and  mental  anguish  that 
must  necessarily  be  experienced  by  personal 
disfigurement  resulting  from  the  loss  of  an 
eye  are  a  proper  element  for  the  considera- 
tion of  the  jury.  U.  S.  Express  Co.  v.  Wahl, 
168  Fed.  848,  94  C.  C.  A.  260;  Ferguson,  etc. 
Land,  etc.  Co.  v.  Good,  112  Ark.  260,  165 
S.  W.  628.  See  also  Georgia,  etc  R.  Co.  v. 
Lasseter,  122  Ga.  670,  51  S.  £.  15.  In  the  case 
first  cited,  an  action  to  recover  damages  for  a 
personal  injury  consisting  of  the  loss  of  the 
sight  of  the  plaintiff's  right  eye,  it  was  held 
that  there  was  no  error  in  so  much  of  the 
charge  on  the  subject  of  damages  as  permit- 
ted the  jury  to  consider  "humiliation  result- 
ing from  the  disfigurement  from  the  lo^s  of 
the  eye."  In  Georgia,  etc.  R.  Co.  v.  Lasseter, 
122  Ga.  679,  51  S.  £.  15,  in  holding  that  a 
verdict  in  favor  of  the  plaintiff  for  personal 
injuries  was  not  excessive,  the  court  said: 
''Aside  from  the  fact  that  the  injury  pro- 
duced total  blindness  in  one  eye,  of  the  use 
of  which  he  has  forever  been  deprived,  his 
other  eye  was  affected,  he  suffered  much 
physical  pain,  and  the  injury  has  brought 
about  a  permanent  disfigurement  which  must 
prove  a  source  of  regret  and  distress  through- 
out the  remainder  of  his  life,  upon  which 
he  has  just  entered." 

In  Burke  v.  Chicago,  etc.  R.  Co.  131  Minn. 
209,  164  N.  W.  960,  there  was  testimony 
that  from  the  shock  attending  the  injury 
for  which  the  plaintiff  brought  suit  there  had 
resulted  an  impairment  of  the  plaintiff's 
power  of  speech,  so  that  he  became  afflicted 
with  stammering  or  stuttering.  The  court 
said:  "Humiliation,  of  course,  was  proper 
to  be  considered  in  an  award  of  damages." 

In  The  Oriflamme,  3  SsLwy.  397,  2  Cent.  L. 
J.  473,  2  Int.  Rev.  Rec.  237,  18  Fed.  Cas. 
No.  10,572,  in  allowing  the  sum  of  $500  for 
the  permanent  disfigurement  of  a  servant 
girl's  face  from  a  woiuid  on  her  forehead, 
the  court  said:  "It  may  be  that  the  sum 
of  $500  is  an  insufficient  compensation  for 
such  a  blemish  upon  the  personal  appearance 
of  the  libellant  But  it  does  not  appear  that 
the  scar  will  affect  her  personal  appearance, 
so  as  to  make  her  presence  offensive  or  pain- 
ful to  others.  For  this  reason  it  is  not  like- 
ly to  interfere  with  or  prevent  her  from  ob- 
taining employment  in  her  calling  and  sphere 
of  life.  It  will  in  no  way  affect  her  ability 
to  labor  and  earn  her  living.  In  manners 
and  apearance,  she  is  a  plain  girl,  moving  in 
an  humble  walk  in  life,  and  not  like  many 
others,  dependent  upon  her  beauty  for  her 
dowry  or  support.  Still  the  scar  will  be  a 
permanent  disfigurement  of  her  person,  for 
which  she  is  entitled  to  some  compensation. 
.  .  .  In  this  country,  at  least,  it  is  still 
open  to  every  woman,  however  poor  or  hum- 


ble, to  obtain  a  iecure  and  independent  post* 
tion  in  the  community  by  marriage.  In  that; 
matter,  which  is  said  to  be  the  chief  end  of 
her  existence,  personal  appearance — comeli- 
ness— ^is  a  consideration  of  comparative  impor- 
tance in  the  case  of  every  daughter  of  Eve.'* 

In  bartnes  v.  Pittsburgh  Iron  Ore  Co.  123 
Minn.  131,  143  N.  W.  117,  in  holding  that 
the  verdict  awarded  the  plaintiff  for  her  in- 
juries was  not  excessive,  the  court  said: 
"Plaintiff's  skull  was  fractured  and  particles 
of  bone  were  removed  therefrom.  She  suf* 
fered  necessarily  intense  pain  from  her  in- 
jury. Her  face  was  permanently  disfigured, 
and  in  some  respects  she  had  not  at  the  time 
of  the  trial  fully  recovered.  .  .  .  Though 
she  may  ultimately  fully  recover  her  normal 
strength,  her  disfigured  countenance  and  ccm- 
sequent  humiliation  will  always  remain." 

In  Cameron  v.  Bryan,  89  la.  214,  56  N.  W. 
434,  it  appeared  that  the  plaintiff  received  a 
lacerated  wound  on  the  jaw,  four  to  four  and 
a  half  inches  long,  and  a  half  or  three-quar- 
ters of  an  inch  deep,  which  left  her  face  per- 
manently scarred.  The  court  held  that  adding 
to  the  bill  paid  for  medical  services  the  prop- 
er compensation  for  the  necessary  nursing, 
care  and  attention,  and  to  this  adding  the 
pain  and  suffering,  mental  and  physical,  and 
above  all  the  fact  that  the  plaintiff  must  go 
through  life  with  her  face  disfigured,  it  could 
not  be  said  that  the  verdict  was  excessive. 

In  Bolen-Darnall  Coal  Co.  v.  Williams,  7 
Indian  Ter.  648,  104  S.  W.  867,  in  holding 
that  the  verdict  rendered  therein  for  person- 
al injuries  sustained  by  the  plaintiff,  con- 
sisting of  severe  bums  of  the  face  and  neck, 
was  not  excessive,  the  court  said:  ''The  ap- 
pellee was  not  only  entitled  to  recover  for  his 
permanent  disability  and  inability  to  make 
a  living,  but  the  jury,  under  the  law  and 
the  instructions  given,  that  in  estimating  the 
damages  he  should  recover  for  the  pain  and 
suffering  he  endured,  and  the  humiliation  and 
embarrassment  of  being  handicapped  through 
life  by  the  distorted  and  disfigured  features 
and  body,  produced  by  the  wilful  negligence 
of  appellant,  so  found  by  its  verdict." 

In  Central  R.  etc.  Co.  v.  Lanier,  83  Ga.  587, 
10  S.  E.  279,  an  action  for  damages  for  the 
crushing  of  the  plaintiff's  hand,  causing  the 
loss  of  two  fingers  and  injury  to  a  third,  the 
trial  court  charged  the  jury  as  follows :  "The 
plaintiff,  if  entitled  to  recover,  would  be  en- 
titled to  compensation  for  the  mental  and 
physical  suffering  which  he  endured  or  may 
yet  undergo  from  this  cause."  The  appellate 
court  said:  "While  we  think  it  would  have 
been  better  for  the  court  to  have  said  noth- 
ing about  the  mental  suffering  of  the  plain- 
tiff, inasmuch  as  there  is  no  complaint  in 
the  plaintiff's  declaration  as  to  any  mental 
suffering,  yet  we  find  it  alleged  therein  that 
the    plaintiff    was,    by    the    injury    he    had 
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received,  deformed;  and  this  deformity  must 
oi  necessity  have  produced  not  only  physi- 
cal pain,  but  mental  anguish." 

In  Western,  etc  R.  Co.  ▼.  Sellers,  15  Ga. 
App.  369,  83  S.  E.  445,  the  court  held  that 
the  evidence  authorized  an  instruction  to  the 
effect  that  if  the  jury  believed  that  the  plain- 
tiff's thumb  was  permanently  stiffened  so  far 
as  to  cfHiBtitute  disfigurement,  they  might 
take  that  into  consideration  in  passing  on 
the  amount  of  damages,  saying:  "His  main 
Imslness  was  the  correction  and  collection  of 
accounts,  and  the  writing  of  receipts  for  pay- 
ments made  to  him.  He  testified  that  his 
thumb  was  so  stiff  that  he  could  not  bend 
the  second  joint,  and  that  he  could  write 
only  by  putting  his  pen  or  pencil,  as  the 
case  might  be,  in  the  crotch  of  his  hand. 
This  unusual  use  of  the  pencil  would  natu- 
rally call  attention  to  the  stiffness  of  the 
thumb,  and  therebv  as  much  humiliate  the 
plaintiff  as  if  the  fact  that  he  was  maimed 
were  evidenced  in  some  other  way.  Further- 
more, it  is  plain,  from  the  course  of  the  ex- 
amination, that  the  court  and  jury  saw  the 
plaintiff's  thumb,  and  for  that  reason  we 
could  not  hold  that  there  was  not  such  an 
evident  appearance  of  disfigurement  as  to 
justify  the  court's  use  of  that  word;  which, 
to  say  the  most  of  it,  is  obviously  merely 
casual."  To  the  same  effect  see  the  reported 
case. 

In  Chapman  v.  Ann  Arbor  R.  Co.  (Mich.) 
163  N.  W.  107,  it  appeared  that  a  portion  of 
the  bone  of  the  third  finger  of  the  plaintiff's 
hand  was  crushed  at  the  middle  joint  and 
had  to  be  amputated.  Where  the  finger  was 
healed,  it  had  a  sidewise  flexion  of  about  ten 
per  cent  and  a  flexion  toward  the  palm  of 
about  twenty-five  per  cent.  The  little  finger 
was  anchylosed  in  the  middle  joint,  causing  a 
flexion  toward  the  palm  of  the  hand.  The 
court  held  that,  considering  the  pain  and  suf- 
fering which  the  record  showed  the  plaintiff 
had  endured,  his  loss  of  time,  and  his  dis- 
figurement and  humiliation  because  thereof, 
it  was  not  prepared  to  say  that  the  verdict 
was  so  excessive  as  to  warrant  its  interfer- 
ence with  the  judgment  of  the  jury. 

In  Batterson  v.  Chicago,  etc  R.  Co.  40  Mich. 
184,  13  N.  W.  508,  however,  it  appeared  that 
the  injury  for  which  the  plaintiff  sued  was 
the  crushing  or  mashing  of  his  hand,  neces- 
sitating its  amputation  just  below  the  wrist. 
The  jury  were  told  that  if  they  found  for 
the  plaintiff  they  were  at  liberty  to  award 
him  such  sum  as  in  the  exercise  of  their 
sound  judgment  and  discretion  they  thought 
would  fully  compensate  him  for  the  injury 
done  to  his  hand,  for  his  suffering,  for 
the  anguish  and  mortification  that  he  had 
sustained  and  would  be  compelled  to  en- 
dure because  of  the  injury,  and  for  such 
diminution   of   his  ability   to   earn   a    live- 


lihood as  he  had  experienced  in  consequence 
of  the  injury.  The  court  said:  "The  ref- 
erence to  'mortification'  past  and  future 
was  misleading.  It  suggested  to  the  jury 
as  an  undoubted  element  of  damage  some- 
thing in  the  actual  case  altogether  too  spec- 
ulative and  too  indefinite.  There  are  many 
injuries  which  plainly  cause  mortification 
and  where  it  may  very,  well  be  regarded  as  a  - 
ground  of  damage.  They  are  usually  cases 
which  touch  social  position  or  where  hu- 
miliation is  more  or  less  a  natural  con- 
sequence of  the  injury.  But  to  assume  that 
mortification,  and  to  a  degree  capable  of  be- 
ing some  criterion  of  damage,  has  followed  or 
will  follow  such  an  injury  as  that  done  to 
the  plaintiff  is  going  too  far." 

In  Western,  etc.  R.  Co.  v.  Young,  81  Ga. 
397,  7  S.  E.  912,  12  Am.  St.  Rep.  320,  the 
plaintiff,  a  boy,  sued  for  personal  injuries 
received  from  being  run  over  by  the  cars  of 
the  defendant  railway  company,  his  chief  in- 
jury being  the  loss  of*  his  right  arm,  which 
had  to  be  amputated  above  the  elbow.  The 
trial  court  charged  the  jury  as  follows: 
"The  plaintiff  also  claims  damages  for  pain, 
past,  present  and  future,  which  he  says  he 
has  suffered  and  will  continue  to  suffer  as 
the  result  of  the  injury,  and  for  an  alleged 
deformity  or  impairment  of  his  physical  sym- 
metry. As  to  cuts,  wounds,  bruises  and  the 
like,  and  the  pain  and  suffering  resulting 
therefrom,  or  impairment  of  physical  pro- 
portion and  symmetry  resulting  from  the 
loss  of  a  member,  the  law  has  no  standard 
by  which  the  amount  of  damages  of  this  sort 
may  be  ascertained.  Damages  of  this  kind 
are  peculiarly  in  the  discretion  of  the  jury. 
The  law  refers  the  matter  of  amount,  if  any, 
to  be  awarded,  as  to  this  item,  to  the  en- 
lightened consciences  of  impartial  jurors, 
whose  aim  it  is  to  be  fair  and  reasonable, 
just  and  not  oppressive."  It  was  held  that 
in  so  charging  the  court  had  laid  down  sub- 
stantially the  correct  rule. 

In  Rice  v.  Council  Bluffs,  124  la.  639,  100 
N.  W.  506,  the  plaintiff  sued  for  damages  for 
a  dislocated  shoulder  and  a  fractured  arm, 
causing  a  permanent  disability  to  lift  the 
arm  to  her  head.  The  trial  court,  among 
other  things,  charged  the  jury  as  follows: 
"If,  under  the  evidence  and  the  rules  before 
given,  you  find  the  plaintiff  is  entitled  to  re- 
cover, she  should  be  allowed  such  sum,  not 
exceeding  the  amount  claimed,  as  will  com- 
pensate her  for  the  pain  and  inconvenience 
of  body  and  anguish  of  mind  which  she  has 
suffered  on  account  of  the  injury,  if  any, 
sustained  by  her;  and,  if  the  injiury  be  perma- 
nent, or  if  the  plaintiff  still  suffers  there- 
from, and  it  is  reasonably  certain  she  will  in 
the  future  so  suffer,  she  should  be  allowed 
such  sum  as  will  compensate  her  for  what- 
ever   pain    and    inconvenience    of    body    and 
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anguish  of  mind,  if  any,  which  it  is  reason- 
ably certain  from  the  evidence  that  she  will 
be  subjected  to  in  the  future.  You  should  in- 
dulge in  no  speculation,  and  the  amount  of 
damages,  if  any  are  allowed,  for  the  pain 
and  inconvenience  of  body  and  the  anguish 
of  mind  must  be  based  upon  the  evidence, 
with  respect  to  what,  if  any,  suffering  the 
plaintiff  has  endured .  or  will  endure.  The 
amount  to  be  allowed  as  such  damages  is  not 
a  matter  to  be  shown  in  evidence,  but  is  left 
very  largely  to  your  sound  discretion,  when 
gu  ided  by  the  testimony."  The  appellate  court 
held  that  the  evidence,  in  connection  with 
other  circumstances  of  the  case  as  developed 
on  the  trial  justified  the  instruction  given, 
and  said:  "The  pain  and  suffering  for  which 
the  law  allows  compensation  are  not  con- 
fined to  mere  physical  aches.  It  includes  as 
well  the  mental  anguish,  the  sense  of  loss 
and  burden,  the  inconvenience  and  embarrass- 
ment which  the  person  who  is  materially  crip- 
pled or  disabled  in  bbdy  or  limb  can  never 
escape.  Plaintiff,  as  we  have  seen,  is  left 
with  a  shoulder  which  is  painfully  sensitive 
to  the  touch,  and  a  hand  which  cannot  be 
lifted  to  her  head;  and  while  it  is  possible 
these  effects  of  her  injury  may  finally  disap- 
pear, it  is  reasonably  certain  they  will  con- 
tinue for  a  considerable  period  in  the  future 
should  her  life  be  prolonged.  It  was  right 
that  the  jury  should  take  these  facts  into 
consideration." 

In  Georgia,  etc.  R.  Co.  ▼.  Wright,  130  Ga. 
696,  61  S.  £.  718,  an  action  for  damages  on 
account  of  an  injury  resulting  in  the  loss  of 
the  plaintiff's  arm,  the  following  charge  was 
given  to  the  jury:  "Now,  in  this  case  you 
are  to  determine  whether  or  not  the  plain- 
tiff is  entitled  to  damages,  and  if  entitled  to 
damages,  how  much  is  he  entitled  to  in 
money.  That  is  a  question  for  you  to  de- 
termine from  the  evidence  in  this  case.  The 
plaintiff  claims,  that  he  is  entitled  to  dam- 
ages for  the  actual  injury  that  lie  suffered 
at  the  time,  the  loss  of  his  arm,  and  for  the 
diminution  of  his  powers  of  acquiring  money 
bv  reason  of  labor;  that  he  has  been  disabled 
on  that  account,  and  that  his  power  to  earn 
money  has  been  diminished,  and  that  to  that 
extent  he  is  entitled  to  damages  from  this 
railroad  company.  He  insists  also  that  he 
is  entitled  to  damages  for  the  pain  and  suf- 
fering endured  by  reason  of  the  injury  in- 
flicted. Upon  this  subject,  you  may  allow 
him  compensation  for  the  mortification  of 
living  a  maimed  man,  and  for  the  shock 
to  his  system.  The  measure  of  those  dam- 
ages is  such  an  amount  as  may  be  approved 
by  the  enlightened  conscience  of  an  impar- 
tial jury,  and  those  damages  may  be  awarded 
in  addition  to  actual  damages."  The  appel- 
late court  held  that  the  charge  was  inac- 
curate  in    its    mode   of   expression,   saying: 


"It  may  have  confnsied  the  jury  to  instruct 
them  that  they  might  award  'those  damages' 
in  addition  to  'actual  damages,'  without  in- 
forming them  what  was  meant  by  the  latter 
expression.  After  having  referred  to  diminu- 
tion of  the  plaintifi^s  power  to  earn  money, 
to  pain  and  suffering,  and  to  mortification 
on  account  of  living  a  maimed  life,  and  to 
shock  to  the  plaintiff's  system,  the  statement 
that  'the  measure  of  those  damages'  was  an 
amount  to  be  approved  by  the  enlightened 
conscience  of  an  impartial  jury  was  not  clear. 
Whether  the  expression  'those  damages'  re- 
ferred to  all  of  those  which  had  just  previ- 
ously been  mentioned,  or  whether  it  was  con- 
fined to  the  subject  of  mortification  and 
shock,  or  to  that  subject  and  the  general 
item  of  pain  and  suffering,  is  not  clearly 
expressed.  Nor  did  the  judge  anywhere  in- 
form them  what  he  included  in  the  term 
'those  damages,'  and  what  he  meant  by  'ac- 
tual damages.'  " 

In  Sherwood  v.  Chicago,  etc.  R.  Co.  82 
Mich.  374,  46  N.  W.  773  an  action  for  dam- 
ages for  n^ligence  alleged  to  have  caused 
the  plaintiff  to  fall  and  break  her  hip,  it 
was  held  that  there  was  no  error  in  a  charge 
to  the  effect  that  among  the  elements  of  dam- 
ages which  the  jury  sliould  consider  was  "the 
disfigurement  or  permanent  annoyance  which 
is  liable  to  be  caused  by  the  deformity  re- 
sulting from  the  injury." 

In  Beath  v.  Rapid  R.  Co.  110  Mich.  612, 
78  N.  W.  537,  an  action  for  injuries  received 
in  a  collision,  the  trial  court  instructed  the 
jury  that  as  an  element  of  the  plaintiff's  dam- 
ages they  might  "consider  the  shame  and 
mortification  which  she  has  suffered  by  rea- 
son of  being  obliged  to  use  crutches,  or  a 
crutch  and  cane,  and  also  the  personal  in- 
convenience arising  from  such  use."  The  ap- 
pellate court  said:  "We  think  there  was  no 
error  in  this  part  of  the  charge.  It  was  one 
of  the  elements  of  damages  which  might 
naturally  flow  from  the  injury.  The  plain- 
tiff was  not  confined  in  her  recovery  to  dam- 
ages sustained  by  reason  of  physical  pain  and 
anguish  suffered,  but  had  the  right  to  re- 
cover for  the  mental  pain  and  anxiety  she  was 
compelled  to  undergo  by  reason  of  the  in- 
juries sustained.  If  she  was  compelled  to  use 
crutches,  or  a  crutch  and  cane,  that  fact  was 
a  matter  which  the  jury  should  take  into  con- 
sideration." 

In  St.  Louis,  etc.  R.  Co.  v.  McMichael, 
116  Ark.  101,  171  S.  W.  115,  the  court  said: 
"The  appellee  is  horribly  maimed.  He  has 
suffered  intensely,  and  will  continue  to  suffer 
as  long  as  he  lives.  There  is  no  fixed  stand- 
ard of  value  for  the  physical  pain  and  suffer- 
ing, '  and  the  mental  anguish  which  he  has 
endured,  and  must  endure.  These  are  not  sus- 
ceptible of  adequate  measurement,  for  no  price 
has  been  nor  can  be  set  upon  human  limbs. 
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Xo  normal  person  would  endure  the  physical 
^in  coosequent  upon  the  loss  of  his  legs, 
and  the  mental  anguish  caused  by  such  dis- 
Igurement,  lor  all  the  gold  in  the  world. 
Bnt  the  law  afiTorda  to  one  who  has  been  thus 
injured  through  the  negligence  of  another 
just  and  reasonable  compensation.  It  is  the 
peculiar  province  of  the  jury  to  determine 
from  the  evidence  what  the  damages  by  way 
of  compensation  should  be." 

In  Heddles  v.  Chicago,  etc.  R.  Co.  77  Wis. 
228,  46  X.  W.  115,    ^0  Am.  St.  Rep.  106,  an 
action  for  personal    injuries  wherein   it  ap* 
peared  that  both  tine  plaintifl's  legs  were  so 
badly  crushed  that    amputation  was  necessa- 
ry, the   following     instruction   was   objected 
to:  *'The  amount  of  the  damages  which  you 
will  assess  is  left  to  your  judgment  and  dis- 
eretion,  considering   the  proper  elements  of 
damages,   which    are   as  follows:      Adequate 
compensation  for  all  of  the  physical  and  men- 
tal pain   and    suffering  which   the   plaintiff 
suffered  at  the  time  of  the  accident,  which  he 
has  suffered   since   that  time,  and  which  he 
if  reasonably  certain  to  suffer  in  the  future, 
by  reason  of  his   injuries;  also  for  the  mor- 
tification and  anguish  of  mind  which  he  has 
suffered,   and   will   in   the  future   suffer,   by 
reason  of  the  mutilation  of  his  body  and  the 
fact  that  he  may  become  an  object  of  curios- 
ity  or    ridicule    among   his    fellows.''      The 
appellate  court   said:     "The  learned  counsel 
for  the  appellant  take  exceptions  to  the  use  of 
the  wordis,  'for  the  mortification  and  anguish 
of  mind  which  he  has  suffered,  and  will  suf- 
fer in  the  future,  by  reason  of  the  mutila- 
tion of  his  body  and  the  fact  that  he  may 
become   an    object    of   curiosity   or    ridicule 
among  his  fellows.'     It  is  urged  that  these 
words  convey  to  the  jury  an  idea  different 
from  that    conveyed   by   the   words   'mental 
pain  and  suffering*  which  resulted  from  the 
injury.      We   think   the   learned   judge   only 
Used   the  expressions  excepted  to  as  indica- 
tive  of  the   causes  from  which  the  mental 
pain  and  suffering  would  be  likely  to  arise 
from  the  injury  received.     There  can  be  no 
doubt  that  the  loss  of  the  plaintiff's  limbs 
would  naturally  cause  mortification  and  an- 
guish on  the  part  of  the  plaintiff,  and  it  is 
also  quite  certain  that  he  would  be  to  a  con- 
siderable extent  an  object  of  curiosity,  and 
to  the  thoughtless  and  unfeeling  an  object 
of  ridicule." 

Tn  Texas,  etc.  R.  Co.  v.  Krieger,  123  Ark. 
619  mem.  185  S.  W.  448,  it  was  held  that 
an  allegation  that  the  plaintiff  received  a 
permanent  injury  through  the  negligence  of 
the  defendant,  in  that  *'the  thigh  bone  united 
in  such  a  way  as  to  leave  the  leg  crooked 
and  deformed,"  was  sufficient  to  justify  the 
court  under  the  evidence  sustaining  the  al- 
legation in  instructing  the  jury  that  they 
might  consider  inconvenience  and  humilia- 
tion as  elements  of  damage.  • 


In  Atlanta,  etc.  Air  Line  R.  Co.  v.  Wood, 
48  Ga.  565,  it  appeared  that  as  the  result 
of  the  breaking  of  the  plaintiff's  leg  by  rea- 
son of  the  defendant's  negligence,  it  was 
three  and  three-quarters  inclies  shorter  than 
the  other.  The  trial  court  charged  the  jury 
with  reference  to  the  measure  of  damages, 
that  ''the  plaintiff  might  be  entitled  to  re- 
cover compensation  for  his  bodily  and  mental 
suffering,  and  for  the  injury  to  his  pride, 
his  manhood."  The  appellate  court  said: 
**We  do  not .  wholly  approve  the  language 
used  by  the  judge  in  his  enumeration  to  the 
jury  of  the  elements  which  go  to  make  up 
the  damages.  The  physical  injuries  of  the 
plaintiff,  and  his  mental  and  physical  suffer- 
ing, are  proper  elements.  But  when  the 
judge  added  'pride,  manhood,'  we  fear  he 
used  language  calculated  in  its  ordinary  sig- 
nification to  open  the  door  too  widely.  The 
injury  to  the.  pride,  manhood  of  the  plaintiff, 
depends  so  entirely  upon  the  character  and 
temper  of  the  plaintiff,  that  it  can  hardly 
be  said  to  be  the  direct  result  of  defendant's 
act.  It  is  a  possible  result,  but  other  con- 
tingent circumstances  preponderate  in  making 
any  estimate  upon  it.  Code,  section  3017. 
But  this  charge  can  only  have  been  under- 
stood by  the  jury,  in  view  of  the  facts,  as 
relating  to  that  injury  which  came  to  the 
plaintiff  by  reason  of  his  deformity — the 
mortification  which  it  put  upon  him  from 
having  to  pass  through  life  deformed,  lame, 
shorn  of  his  full  proportions  as  a  man.  And 
this  was  not  an  improper  element  in  the 
damages.  In  this  sense,  the  charge  is  only 
another  way  of  saying  that  the  plaintiff  is 
entitled  to  damages  for  having  been  rendered 
deformed  by  the  defendant's  negligence.  We 
do  not  see  that  the  jury  could  have  consid- 
ered any  such  fanciful  damages  as  depend 
only  on  the  temperament  of  the  plaintiff. 
There  is  a  plenty  of  proof  of  real  damage 
to  justify  the  verdict." 

In  J.  S.  Betts  Co.  v.  Hancock,  139  Ga.  198, 
77  S.  £.  77,  the  action  was  by  a  servant 
against  the  master  to  recover  damages  for 
personal  injuries  sustained  while  in  the  em- 
ployment, resulting  in  the  permanent  crip- 
pling of  his  leg.  It  was  held  that  the  fol- 
lowing charge  was  not  erroneous :  "If,  under 
the  rule  of  law  given  you  in  charge,  you 
should  find  that  the  plaintiff  is  entitled  to 
recover  in  this  case,  in  estimating  the  dam- 
ages you  may  consider  the  pain  and  suffer- 
ing he  may  have  endured  at  the  time  of  and 
since  the  accident  and  injury;  for  the  men- 
tal suffering  he  may  experience  throughout 
life  by  reason  of  the  injury  to  his  leg  and 
to  the  impairment  of  his  physical  strength 
and  vigor.  ,  .  .  After  all,  in  estimating 
these  damages,  there  is  no  other  standard 
or  measure  than  your  enlightened  consciences 
and  your  impartiality  under  your  oaths  as 
jurors." 
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In  Britt  ▼.  Oajolina  Northern  R.  Co.  148 
N.  C.  37,  61  S.  £.  601,  the  defendant  objected 
because  the  plaintiff  testified  as  part  of  his 
mental  suffering  that  he  knew  that  he  could 
never  be  well  again,  and  that  it  almost 
broke  his  heart  to  know  that  he  would  be 
a  cripple  for  life.  The  court  held  that  this, 
however,  was  a  part  of  the  suffering,  like  the 
physical  suffering,  the  decreased  earning  ca- 
pacity, the  cost  of  nursing  and  medical  atten- 
tion, which  were  a  part  of  the  ''present  and 
prospective  loss"  resulting  from  the  injury, 
and  the  immediate  and  necessary  conse- 
quences thereof. 

In  Schmitz  v.  St.  Louis,  etc.  R.  Go.  110 
Mo.  256,  24  S.  W.  472,  23  L.Rji.  250,  an 
action  for  damages  for  the  crushing  of  the 
plaintiff's  foot  and  ankle,  due  to  the  negli- 
gence of  the  defendant's  servants  in  manag- 
ing a  train,  the  court  instructed  the  jury 
on  the  measure  of  damages  as  follows:  ''The 
jury  are  instructed :  That  if  you  find  for  the 
plaintiff  you  will,  in  assessing  the  damages, 
take  into  consideration  the  physical  condi- 
tion he  was  in  before  the  injuries  in  ques- 
tion, the  physical  pain  and  mental  anguish 
he  has  suffered  occasioned  by  said  injuries, 
and  the  physical  pain  and  mental  anguish, 
if  any,  you  believe  from  the  evidence  he  is 
likely  to  suffer  in  the  future  because  of  said 
injuries."  This  instruction  was  challenged 
as  erroneous  in  that  it  assumed  that  the 
plaintiff  had  suffered  physical  pain  and  men- 
tal anguish.  But  the  appellate  court  said: 
"Counsel  for  defendant  concede  that  plaintiff 
suffered  physical  pain,  but  deny  that  one  of 
his  age  could  be  capable  of  suffering  mental 
anguish.  That  pain  would  necessarily  ensue 
from  any  such  injury  as  plaintiff  sustained, 
cannot  be  denied  and  may  well  be  assumed. 
Mental  anguish  may  be  properly  said  to  be, 
in  this  case,  grief  and  sorrow  by  plaintiff 
over  the  loss  of  the  use  of  his  limb  and  be- 
coming a  cripple  for  life;  and  that  a  boy 
nine  years  of  age  may  ordinarily  be  capable 
of  appreciating  the  consequences  of  such  an 
injury,  we  think  too  clear  for  argument. 
There  was  no  prejudicial  error,  therefore,  in 
assuming,  aa  the  instruction  did,  that  the 
plaintiff  suffered  physical  pain  and  men- 
tal anguish.  The  physician  who  attended 
him  testified  that  he  would  be  a  cripple  for 
life." 

In  St.  Louis,  etc.  R.  Co.  v.  Leamons,  82 
Ark.  504,  102  6.  W.  363,  although  the  rec- 
ord did  not  clearly  show  whether  the  plain- 
tiff was  permanently  disfigured  in  his  face, 
it  was  held  that  there  was  no  error  in  an 
instruction  to  the  jury  that  they  should  as- 
sess the  plaintiff's  damages  at  a  sum  which 
would  include  "any  mental  anguish  and  mor- 
tification or  any  physical  inconvenience  he 
may  suffer  in  the  future  by  reason  of  the 
wounds  received." 


MinorUif  Muie. 

RuLS  Stated. 

In  other  jurisdictions,  in  an  action  tfjr 
personal  injury,  mortification  or  distress  of 
mind  arising  from  the  contemplation  of  the 
crippled  condition  of  the  plaintiff  and  of  its 
effect  on  the  esteem  of  his  fellows,  being  men- 
tal pain  which  is  separable  from  the  physi- 
cal suffering  caused  by  the  injury,  is  held 
to  be  too  remote,  indefinite,  and  intangible 
to  constitute  an  element  of  the'  damages. 

Colorado. — Diamond  Rubber  Co.  v.  Harry* 
man,  41  Colo.  415,  92  Pac.  922,  16  L.R.A. 
(N.S.)  775  (leg  shortened  from  three-eightha 
to  one  inch). 

Idaho. — Giffen  v.  Lewiston,  6  Idaho  231» 
55  Pac.  546   (lame  and  crippled  for  life). 

Illinois. — Chicago  City  R.  Co.  v.  Anderson, 
182  lU.  208,  55  N.  £.  366,  affirming  80  IlL 
App.  71  (injury  to  back) ;  Chicago,  etc.  R» 
Co.  V.  Hines,  45  III.  App.  299  (broken  leg); 
Chicago,  etc.  R.  Co.  v.  Spurney,  69  111.  App. 
549  (loss  of  1^  above  knee);  West  Chica- 
go, etc.  R.  Co.  V.  James,  69  111.  App.  60& 
(arm  broken  and  crippled) ;  Chicago  City  R. 
Co.  V.  Canevin,  72  111.  App.  81;  Decatur  v» 
Hamilton,  89  111.  App.  561  (burned  and  dis- 
figured) ;  Chicago  City  R.  Co.  v.  Mauger, 
105  111.  App.  579;  Lake  St.  El.  R.  Co.  v. 
Oormley,  108  111.  App.  59;  Chicago  City  R. 
Co.  V.  Schaefer,  121  111.  App.  334  (loss  of 
eight  of  eye) ;  Souleyret  v.  0*Gara  Coal  Co* 
161  111.  App.  60;  Meunier  v.  Chicago,  etc 
Coal  Co.  180  III.  App.  114;  Trzetiatowski 
V.  Evening  American  Pub.  Co.  185  111.  App. 
451.  See  also  Illinois  Cent.  R.  Co.  v.  Cole,. 
165  HI.  334,  46  N.  E.  275. 

Indiana. — Harrod  v.  Bisson,  48  Ind.  App. 
549,  93  N.  E.  1093. 

Kamtaa. — See  Salina  v.  Trosper,  27  Kan. 
544. 

Oregon. — See  Maynard  v.  Oregon  R.  etc* 
Co.  46  Ore.  15,  78  Pac.  983,  68  L.R.A.  477. 

Pennsylvania. — Linn  v.  Duquesne,  204  Pa. 
St.  551,  54  Atl.  341,  93  Am.  St.  Rep.  800 
(fracture  of  both  wrists).  Compare  Rock* 
well  V.  Eldred,  7  Pa.  Super.  Ct.  95;  Sechrist 
V  Jahn,  11  Pa.  Super.  Ct.  69;  Foster  v.  Le- 
high Valley  Coal  Co.  16  Luz.  Leg.  Reg.  453. 

The  foregoing  cases  supporting  the  minor- 
ity rule  are  considered  at  length  infra. 

The  law  regards  supposed  injury  to  sen- 
timental feelings  of  this  character  as  too  re- 
mote and  speculative  to  allow  it  as  an  ele- 
ment of  damages  in  cases  where  no  malice 
exists.  Chicago,  etc.  R.  Co.  v.  Hines,  45  111. 
App.  299. 

In  Diamond  Rubber  Co.  v.  Harryman,  41 
Colo  416,  92  Pac.  922,  15  L.R.A.(N.S.)  775, 
the  court  said:  "The  court  also  instructed 
the  jury  that  if  they  found  that  plaintiff 
was  entitled  to  recover,  they  might   allow 
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him  damages  for  mental  suffering  arising 
from  disfigurement  of  person,  if  any  was 
pTOTen.  Error  is  assigned  on  this  instruc- 
tion. There  is  a  decided  conflict  of  the 
authorities  as  to  whether  or  not  damages  for 
mental  suffering  of  the  character  under  con- 
sideration are  recoverable,  some  courts  hold- 
ing that  the  mental  pain  arising  from  the 
eootemplation  of  a  maimed  body  and  the  hu- 
miliation of  going  through  life  in  a  crippled 
condition  is  too  remote  to  be  considered  as 
an  element  of  damage,  while  others  hold  to 
the  contrary,  upon  the  theory  that  as  the 
mind  is  no  less  a  part  of  the  person  than 
the  body,  the  sufferingB  of  the  former  which 
reanlied  from  an  injury  may  be  recovered, 
and,  therefore,  mental  suffering  caused  by 
disfigurement  as  the  result  of  an  injury  may 
be  compensated  by  way  of  damages.  No  rule 
for  awarding  damages  for  mental  suffering, 
however  caused,  can  be  formulated  so  as  to 
define  a  c^lain  basis  upon  which  such  dam- 
ages can  be  estimated.  This  is  especially 
true  with  respect  to  mental  suffering  result- 
ing from  disfigurement.  The  temperament, 
walk  in  life,  sex,  and  the  character  of  the 
disfigurement,  would  necessarily  have  to  be 
taken  into  consideration  in  determining  the 
extent  of  the  mental  suffering  in  such  cases. 
Because  of  these  conditions  some  would  be 
affected  more  than  others.  Then,  again,  ju- 
rors called  upon  to  assess  damages  of  this 
character  would  be  more  or  less  affected  in 
their  estimate  by  their  own  character,  with 
respect  to  their  sympathetic  or  nonsympa- 
thetic  nature;  so  that  damages  of  this  kind, 
if  recoverable  in  any  case,  must  depend 
largely  upon  conjecture,  and  peculiarities  of 
the  persons  called  upon  to  assess  them.  For 
these  reasons,  the  cases  in  which  such  dam- 
ages should  be  allowed,  if  recoverable  at  all, 
should  be  confined  to  the  narrowest  possible 
limits,  where  it  was  evident  that  a  claim 
therefor  was  meritorious.  There  may  be 
Eome  cases,  although  we  do  not  so  hold, 
where  damages  for  mental  suffering  resulting 
from  disfigurement  should  be  given,  as  where 
an  injury  was  caused  maliciously,  or  where 
the  disfigurement  was  such  that  the  presence 
of  the  individual  injured  would  thereby  be 
rendered  offensive.  No  such  conditions  are 
present  in  the  case  at  bar.  It  appears  that 
plaintiff's  leg  was  broken;  that  in  healing 
it  has  been  shortened  from  between  three- 
eighths  of  an  inch  to  an  inch;  that  at  the 
time  of  the  trial  he  limped,  but  was  able 
to  get  about  by  the  use  of  a  cane;  that  his 
leg  was  stiffened,  but  the  chances  of  a  prac- 
tically complete  recovery  were  very  good. 
His  injury  was  not  caused  by  the  malice  of 
either  of  the  defendants,  and  as  the  disfig- 
urement cannot  possibly  render  his  presence 
objectionable  to  any  person,  nor  result  in 
making  him  an  object  of  pity  or  ridicule, 
we  do  not  believe,  whatever  the  rule  might 


be  with  respect  to  recovery  of  damages  for 
mental  suffering  caused  by  disfigurement, 
that  such  a  case  is  made  by  the  plaintiff  as 
to  justify  any  award  for  damages  on  that 
account." 

In  Linn  ▼.  Duquesne,  204  Pa.  St.  551,  54 
Atl.  341,  93  Am.  St.  Rep.  800,  it  appeared 
that  the  plaintiff,  a  married  woman,  fell  in- 
to an  unguarded  opening  in  a  street  and 
fractured  both  wrists.  The  permanent  in- 
jury caused  by  the  fall  was  to  her  hands, 
the  use  of  which  was  to  some  extent  im- 
paired. The  instruction  on  the  measure  of 
damages  allowed  the  jury  to  consider,  in  ad- 
dition to  the  physical  and  mental  suffering 
caused  by  the  injury  and  the  permanent  dis- 
ability resulting  from  it,  the  humiliation  and 
regret  that  the  plaintiff  might  thereafter  feel 
because  of  her  inability  to  attend  to  her 
household  duties  and  to  perform  the  services 
she  had  before  performed  for  her  husband, 
the  latter  part  of  the  instruction  being  as- 
signed as  error.  The  appellate  court  said: 
''Mental  suffering  has  not  generally  been 
recognized  as  an  element  of  damages  for  which 
compensation  can  be  allowed,  unless  it  is 
directly  connected  with  a  physical  injury  or 
is  the  direct  and  natural  result  of  a  wanton 
and  intentional  wrong.  Where  a  claim  is 
for  mental  suffering  that  grows  out  of  or 
is  connected  with  a  physical  injury,  however 
slight,  there  is  some  basis  for  determining 
its  genuineness  and  the  extent  to  which  it 
affects  the  claimant.  But  as  the  basis  of 
an  independent  action,  mental  suffering  pre- 
sents no  features  by  which  a  court  or  jury 
can  determine  either .  Its  existence  or  i1» 
extent,  and  claims  founded  on  it  have  gen- 
erally been  regarded  as  too  uncertain  and 
speculative  for  consideration.  .  .  .  The 
first  part  of  the  instruction  on  the  measure 
of  damages  allowed  a  recovery  for  permanent 
disability  resulting  from  the  injury  and  for 
the  mental  suffering  that  was  a  natural  in- 
cident of  the  physical  pain  and  inseparable 
from  it.  This  was  as  far  as  the  instruction 
should  have  gone.  The  objections  to  making 
mental  suffering  the  sole  ground  of  recovery 
apply  with  equal  force  to  allowing  it  as 
an  element  of  damages  when  it  is  not  a 
part  of  the  actual  injury  but  arises  after- 
ward from  regret,  disappointment  or  anxiety. 
There  are  the  same  opportunities  for  estab- 
lishing fanciful  or  fraudulent  claims  by  tes- 
timony which  it  is  impossible  to  contradict 
or  impeach,  and  the  injustice  of  holding  a 
defendant  responsible  for  the  unforseen  con- 
sequences of  mere  neglect  is  as  great  in  one 
case  as  the  other.  The  distress  of  mind 
occasioned  by  regret  and  disappointment  and 
arising  after  the  injury  was  not  an  element 
of  damage  to  be  considered  by  the  jury." 

In  Chicago,  etc.  R.  Co.  v.  Hines,  45  111. 
App.  200,  it  was  said :  "While  in  this  state 
it  is  a  well-settled  rule  of  law  that  damages 
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may  be  allowed  in  cases  like  this  for  the  pain, 
suffering  and  anguish  of  mind  caused  by  the 
personal  injury,  yet  we  are  not  aware  of 
any  case  and  none  has  been  shown  us,  holding 
that  anguish  of  mind,  wholly  sentimental, 
arising  from  a  contemplation  of  a  disfigure- 
ment of  person,  can  be  considered  for  the 
purpose  of  swelling  such  damages.  The 
wordH,  pain  and  anguish  of  mind,  are  used  in 
a  popular  sense  to  denote  such  as  noiay  arise 
from  any  cause,  and  are  not  necessarily  re- 
stricted to  that  arising  from  personal  injury. 
But  the  legal  meaning  of  such  words  found 
in  the  reports  of  decided  cases  in  this  state, 
as  will  plainly  appear  from  their  reading, 
confines  such  meaning  of  the  words  to  such 
pain  and  anguish  of  mind  as  occur  necessari- 
ly and  spontaneously  from  any  injury  of  or 
shock  to  the  nerves  of  sensation,  or  such 
pain  and  anguish  as  remain  during  the  con- 
tinuance of  the  original  and  exciting  cause 
and  arising  therefrom.  But  where  the  in- 
jury only  comes  about  by  reflection  or  con- 
templation, then  in  a  legal  sense  it  is  not 
caused  by  the  injury,  but  arises  from  and 
is  produced  by  a  combination  of  circum- 
stances other  than  the  injury.  The  amount 
and  intensity  of  suffering  of  this  character 
depends  to  a  large  degree  on  the  character 
and  feelings  of  the  individual.  While  a 
small  and  insignificant  disfigurement  might 
cause  intense  disgust  and  mental  suffering 
in  the  mind  of  one  individual,  the  same  de- 
fect would  cause  none  at  all  in  another. 
The  law  regards  supposed  injuries  to  senti- 
mental feelings  of  this  character  as  too  re- 
mote and  speculative  to  allow  it  as  an  ele- 
ment of  damages  in  cases  where  no  malice 
exists.'' 

In  Decatur  v.  Hamilton,  89  111.  App.  661, 
the  court  said:  "In  the  eighth  instruction 
for  the  plaintiff  the  court  told  the  jury: 
*The  elements  of  damage  which  the  jury  are 
entitled  to  take  into  account,  consist  of  all 
the  effects  of  the  injury  complained  of,  con- 
sisting of  personal  inconvenience,  the  sick- 
ness which  the  plaintiff  endured,  and  the  loss 
of  time,  all  bodily  and  mental  suffering,  im- 
pairment of  capacity  to  earn  money,  the  pe- 
cuniary expenses,  and  the  disfigurement  or 
permanent  annoyance  which  is  liable  to  be 
caused  by  the  deformity  resulting  from  in- 
jury; and  in  considering  what  would  be  a 
just  sum  in  compensation  for  the  sufferings 
or  injury,  the  jury  are  not  only  at  liberty 
to  consider  the  bodily  pain,  but  the  mental 
suffering,  anxiety,  suspense  and  fright  may 
be  treated  as  elements  of  injury,  for  which 
damages,  by  way  of  compensation,  should  be 
allowed;  and  as  these  last-mentioned  ele- 
ments of  damages  are,  in  their  very  nature, 
not  susceptible  of  any  precise  or  exact  com- 
putation, the  determination  of  the  amount 
is  committed  to  the  judgment  and  good  sense 


of  the  jury.'  Clearly,  this  instruction  al- 
lowed the  jury  to  infer  that  their  verdict 
might  include  damages  for  'mental  suffering/ 
resulting  from  brooding  over  his  permanent 
disfigurement.  The  reflections  of  a  young 
person  that  he  must  go  through  life  with  a 
face  burned  and  scarred,  and  with  some  of 
the  fingers  upon  his  hands  grown  tt^ther, 
and  others  fastened  to  the  palm,  must  nec- 
essarily bring  great  'mental  suffering.'  The 
consciousness  that>  his  marred  personal  ap- 
pearance  will  throughout  life  excite  the  con* 
stant  inquiry  of  the  curious  must,  especially 
to  one  of  a  sensitive  nature,  be  a  permanent 
annoyance  and  the  source  of  great  mental 
anguish.  But  in  this  state  such  'mental  suf- 
fering' is  not  a  proper  element  of  damages. 
It  is  the  mental  suffering  which  arises  neces- 
sarily and  spontaneously  from  an  injury  or 
shock  to  the  nerves  of  sensation,  or  from 
such  pain  and  anguish  as  remain  during  the 
continuation  of  the  original  and  exciting 
cause,  that  is  a  proper  .element  of  damages. 
Mere  humiliation  and  mental  anguish  result* 
ing  from  the  contemplation  of  maimed  hands 
and  a  disfigured  face  do  not,  in  a  legal  sense, 
enter  into  an  ascertainment  of  the  pecunia- 
ry damages  one  has  sustained  as  the  result 
of  negligence." 

Appucation  or  Rule. 

Under  the  minority  rule,  that  grief  result- 
ing from  a  contemplation  of  a  maimed  and 
disfigured  body  and  the  humiliation  of  hav- 
ing to  go  through  life  in  a  crippled  condi- 
tion, is  not  an  element  entering  into  the 
ascertainment  of  the  pecuniary  damages  sus- 
tained by  the  plaintiff  in  an  action  for  per- 
sonal injuries,  for  the  reason  that  it  is  too 
remote  for  consideration  by  the  jury,  it  has 
been  held  that  instructions  authorizing  com- 
pensation in  the  damages  for  "all"  injuries 
sustained  by  the  plaintiff  are  erroneous^  as 
danmges  in  such  an  action  cannot  be  recov- 
ered for  mental  suffering  and  chagrin,  not 
the  direct  result  of  physical  pain,  but  caused 
by  bodily  defects  which  are  the  result  of 
the  accident.  Chicago  City  R.  Co.  v.  Schae- 
fer,  121  111.  App.  334. 

An  instruction  which  told  the  jury  that  if 
they  found  the  defendant  guilty  of  a  viola- 
tion of  the  statute,  they  might  award  the 
plaintiff  compensation  for  pain  and  suffering 
and  for  any  disfiguration  of  his  person  or 
physical  appearance  shown  by  the  evidence, 
has  been  held  to  be  erroneous,  since  its  ef- 
fect was  to  direct  the  jury  to  consider  the 
mortification  or  humiliation  resulting  from 
a  contemplation  of  physical  disfigurement. 
Souleyret  v.  O'Gara  Coal  Co.  161  111.  App.  60. 

So  the  jury  should  not  be  instructed  that 
they  may  take  into  consideration,  in  estimat- 
ing   the    plaintiff's    damages,    whether    she 
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baa  been  "marred  physieally,"  as  the  word 
^marred,"  aa  used  in  the  instruction  might 
be  anderatcxMl  to  mean  the  same  as  the  word 
"disfigured."  Cullen  ▼.  Higgins,  216  111.  78, 
74  N.  E.  698.  And  the  modification  of  an 
insttnetion  as  tendered  by  the  plaintiff,  enu- 
merating the  elements  proper  to  be  consid- 
ered by  the  jury  in  estimating  the  damages, 
by  striking  out  the  words,  ''and  also  to  what 
extent,  if  any,  she  has  been  marred  or  in- 
jured in  her  personal  appearance,"  is  not 
Improper.  Weinberg  ▼.  Chicago,  172  111. 
App.  77. 

In  GifTen  ▼.  Lewiston,  6  Idaho  231,  55  Pac. 
545,  an  action  for  injuries  permanently 
laming  and  crippling  the  plaintiff,  it  was  held 
that  while  disfigurement  of  the  plaintiff, 
caused  by  the  injury  complained  of,  was  an 
element  of  damage  to  be  considered  by  the 
jury,  the  annoyance  to  the  plaintiff  caused 
by  the  contemplation  of  the  disfigurement 
was  too  remote  to  be  considered  as  an  ele- 
ment of  damage  resulting  from  personal  in- 
jury. 

In  Harrod  ▼.  Bisson,  48  Ind.  App.  549,  93 
N.  £.  1093,  the  court  said:  ''Objection  is 
urged  also  to  instruction  four.  Counsel  in- 
sist that  it  authorized  the  jury  to  take 
into  account,  in  estimating  damages,  the 
worry  and  annoyance  of  appellee,  in  con- 
templating her  maimed  condition.  There  is 
no  doubt  that  counsel  for  appellant  are 
supported  by  the  weight  of  authority  in 
their  contention  that  any  annoyance,  worry 
or  mental  pain  resulting  solely  froni  the 
contemplation  of  a  maimed  member  of  the 
body,  and  the  humiliation  of  going  through 
life  in  such  a  crippled  condition,  is  too 
remote  to  be  considered  as  an  element  of 
damage.  .  .  .  It  is  well  settled  in  In- 
diana that  personal  disfigurement  or  de- 
formity, resulting  from  negligent  injury,  is 
a  proper  element  to  be  considered  in  esti- 
mating damages,  and  such  'anxiety  and  dis- 
tress of  mind,  as  are  fairly  and  reason- 
ably the  plain  consequences  of  the  injury 
complained  of,'  are  proper  elements  of  dam- 
age. .  .  .  Under  the  authorities  cited,  it 
was  entirely  proper  that  the  jury,  in  estimat- 
ing the  damages  in  this  case,  should  take 
into  account  any  personal  defect  resulting 
to  appellee  from  her  injuries,  and  it  was 
proper,  also,  that  it  consider  any  mental 
pain.  Buffering,  worry  or  anxiety  experienced 
by  appellee  in  the  actual  use  of  the  injured 
wrist  and  hand  that  was  the  direct  result 
of  the  maimed  condition,  and  we.  think  it  was 
in  this  sense  that  the  instruction  complained 
of  authorized  the  jury  to  take  into  account 
such  elements  of  'worry'  and  'anxiety,'  and 
not  that  the  jury  should  consider  any  'anx- 
iety* or  'worry'  resulting  from  the  humili- 
ation that  came  from  the  contemplation  of 
the  maimed  condition.  While  the  instruc- 
tion is  not  carefully  drawn  in  this  r^ard,  we 


think  the  meaning  we  have  given  it  is  evi- 
dently the  one  intended  by  the  court  and  ac- 
cepted by  the  jury.  It  is  evident  from  the 
answers  to  the  interrogatories  and  the 
amount  of  the  verdict  that  the  jury  was  not 
misled  by  the  instruction."  But,  as  stated 
in  this  case,  the  Indiana  courts  have  ap- 
proved an  instruction  that,  in  assessing  the 
damages,  if  they  should  find  the  plaintiff 
in  an  action  for  personal  injuries  was  enti- 
tled to  recover,  "every  particular  and  phase 
of  the  injury  may  enter  into  the  considera- 
tion of  tlie  jury  in  estimating  plaintiff's  dam- 
ages, loss  of  time  with  reference  to  his 
condition  and  ability  to  earn  money  in  his 
business  or  calling,  his  loss  from  permanent 
impairment  of  his  physical  powers,  his  pain 
and  suffering,  both  physical  and  mental,  al- 
ready endured,  and  that  may  be  endured 
from  his  injuries  in  the  future,  his  personal 
disfigurement,  and  the  jury  should  give  the 
plaintiff  such  a  sum  as  will  compensate  him 
for  the  injuries  received,  taking  into  con- 
sideration all  the  facts  proved  in  tlie  case." 
See  also  Pittsburgh,  etc.  R.  Co.  v.  Montgom- 
ery, 162  Ind.  1,  49  N.  £.  682,  71  Am.  St. 
Rep.  301,  69  L.R.A.  875;  Pittsburgh,  etc.  R. 
Co.  V.  Collins,  168  Ind.  475,  80  N.  £.  415; 
Evansville  Hoop,  etc.  Co.  v.  Bailey,  43  Ind. 
App.  163,  84  K.  £.  549. 
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Appeal  and  Error  —  Review  of  Directed 
Verdict. 

On  appeal  from  a  direction  of  the  verdict, 
the  evidence  must  be  viewed  in  the  light  most 
favorable  to  appellants. 

Bill  of  Exceptions  —  Contents  —  Ex- 
cluded Papers. 

Where  offered  evidence  is  excluded  as  not 
proving  a  proper  subject  of  counterclaim,  pa- 
pers whose  form  is  immaterial,  constituting 
part  of  such  evidence,  need  not  be  copied  into 
the  bill  of  exceptions. 

Master  and  Servant  «—  Compensation  ^ 
MIscondnct  of  Servant  as  Defense. 

Where  an  agent  is  guilty  of  fraud,  dishon- 
esty, and  unfaithfulness  in  the  transaction  of 
his  agency,  such  conduct  is  a  bar  to  his  recov- 
ery of  compensation. 

Set-off  asainst  Compensation. 

In  an  action  by  an  agent  for  compensation, 
loss  alleged  to  have  been  sustained  by  tlic 
principal    from    the    agent's   unfaithful    dis- 
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charge  of  the  contract  on  which  he  sues  is  a 
proper  subject  of  counterclaim  under  Kirbv's 
Dig.  §  6099,  providing  that  a  "counterclaim" 
must  be  a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  com- 
pUint  as  the  foundation  of  plaintiff's  claim, 
or  connected  with  the  subject  of  the  action, 
whether  such  acts  are  considered  as  torts  or 
breaches  of  contract  duties 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Phillips  county: 
Jackson,  Judge. 

Action  by  William  Wilmore,  plaintiff, 
against  J.  C.  Neely  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.     Revjoksed. 

B.  M.  "Neely  and  Sevens  d  Mundt  for  ap- 
pellants. 

Fink  d  Dinning  and  Andrews  d  Burke  for 
appellee. 

[462]  Smith,  J. — ^Appellee  sued  for  a  sum 
of  money  alleged  to  be  due  him  as  wages  as 
plantation  manager  on  a  farm  owned  by 
appellants  for  the  years  1912,  1913  and  1914 
under  an  express  contract.  Appellants  filed 
a  counterclaim  in  which  they  alleged  that  ap- 
pellee had  wrongfully  and  witliout  authority 
overpaid  one  R.  E.  Harrison  for  services  as 
bookkeeper.  The  proof  was  that  appellants 
themselves  employed  Harrison,  who  was  their 
kinsman,  and  fixed  his  salary,  and  appellee 
testified  that  he  did  not  know  the  amount 
of  the  salary.  It  was  shown,  however,  th^t 
the  salary  was  paid  with  drafts  signed  by 
appellee  payable  to  the  order  of  Harrison  and 
drawn  on  Sternberg,  Mai  lory  &  Company,  of 
Memphis,  Tennessee,  and  cashed  at  a  bank  at 
Friars  Point,  Mississippi,  pursuant  to  an 
arrangement  for  appellee  to  thus  procure 
money  for  plantation  uses.  Appellants  offered 
evidence  in  support  of  their  counter-claim, 
whereupon  appellee's  counsel  objected  and 
stated  to  the  court:  **Your  Honor,  they 
allege  that  Mr.  Wilmore  has  been  negligent 
in  his  duties  as  manager,  and  they  arc  set- 
ting up  a  counter-claim  in  tort,  as  a  counter- 
claim in  a  suit  on  a  contract,  and  it  is  my 
idea  that  that  cannot  be  done.  They  charge 
that  he  was  guilty  of  negligence  in  the  man- 
agement of  the  affairs,  and  that  is  a  tort, 
and  we  will,  therefore,  resist  any  testimony 
going  to  the  jury  showing  or  tending  to  show 
the  character  of  any  claims  arising  out  of  a 
tort  committed  by  Mr.  Wilmore.  This  is  a 
suit  on  contract  and  the  counter-claim  if 
considered  in  this  case  should  arise  out  of  the 
contract  sued  on  in  this  case,  and  [463]  they 
come  into  court  and  bring  suit  on  a  tort,  an 
action  for  a  tort,  and  attempt  to  set  same  up 
as  a  counter-claim  to  this  action  on  contract." 

The  court  adopted  this  view  and  excluded 
the  evidence,  whereupon  the  appellants  offered 


to  prove  that  ''appellee  drew  drafts  signed  by 
himself,  payable  to  the  order  of  R.  E.  Harri- 
son, on  the  Sternberg,  Mallory  k  Company,  at 
various  times  and  on  yarioua  dates  as  alleged 
in  the  answer  in  this  case,  said  drafts  showing 
on  their  face  that  they  were  for  the  purpose 
of  paying  the  salary  of  R.  £.  Harrison,  and 
that  by  reason  of  said  over-drafts  drawn  by 
this  plaintiff  R.  £.  Harrison  overdrew  his 
salary  account  in  the  sum  of  $1,938.00,  and 
offer  the  drafts  in  evidence.  We  also  offer  to 
introduce  in  evidence  other  drafts  of  the  samcf 
description  showing  the  amount  of  $4,200  paid 
to  Mr.  Harrison,  for  which  there  was  no 
acounting.  We  oSer  this  evidence,  first,  for 
the  purpose  of  showing  that  the  plaintiff  was 
unfaithful  in  the  discharge  of  his  duties  con- 
nected with  his  agency,  and,  second,  for  the 
purpose  of  showing  that  by  reason  of  such  con- 
duct on  the  part  of  the  plaintiff  the  defendant 
suffered  a  loss  in  the  figures  just  named,  and 
this  loss  grew  out  of  the  same  transaction 
upon  which  this  suit  is  brought.'' 

Exceptions  were  duly  saved  to  the  action 
of  the  court  in  refusing  appellants  permission 
to  make  this  proof.  Tliereupon,  there  being 
no  dispute  as  to  the  amount  of  salary  due  ap- 
pellee, the  court  directed  a  verdict  for  that 
amount,  and  this  appeal  questions  the  cor- 
rectness of  that  action. 

Appellee  argues  that  the  action  of  the  court 
was  correct  because  he  testified,  and  there 
was  no  contradiction  of  his  evidence,  that  he 
did  not  know  what  the  amount  of  salary  due 
Harrison  was  .and  he  could  not,  therefore,  have 
known  whether  his  salary  account  was  over- 
drawn, and  the  Appellants  should  not  have 
paid,  nor  permitted  to  be  paid,  any  drafts 
which  would  result  in  making  the  account 
over-drawn. 

[464]  A  verdict  having  been  directed 
against  appellants  we  must  view  the  evidence 
in  the  light  most  favorable  to  them,  and  must 
therefore,  assume  that  appellee  exceeded  his 
authority  in  this  respect.  And  it  can  be  no 
answer  for  appellee  to  say  that  he  did  not 
know  the  amount  due.  Unless  he  had  this 
information  he  should  not  have  drawn  the 
drafts. 

Appellee  argues  that  inasmuch  as  the 
drafts  have  not  been  copied  into  the  bill  of 
exceptions  the  judgment  must  be  affirmed. 
But  we  cannot  agree  with  him  in  this  con- 
tention. The  form  of  the  drafts  in  immaterial 
and  no  question  was  made  on  that  account. 
They  merely  evidenced  the  extent  or  amount 
to  which  appellee  had  permitted  Harrison  to 
overdraw  his  account,  and  the  court  excluded 
this  evidence  on  the  ground  that  it  was  not  a 
proper  subject  of  a  counter-claim,  and  the 
correctness  of  this  view  presents  the  control- 
ling question  in  the  case. 

In  the  case  of  Doss  v.  Ix>ng  Prairie  Levee 
Dist.  96  Ark.  451,  132  S.  W.  443,  a  suit  was 
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liroiigfat  by  the  aasignee  of  a  certificate  of 
indebtedneee  iiisued  by  the  levee  district^ 
vhkh  answered  and  adimtted  the  execution  of 
the  certificate  but  alleged  that  ite  agent  to 
whom  it  was  issued  had  been  guilty  of  fraud 
IB  the  transaction  of  his  agency.  It  was 
there  said: 

'The  rule  is  well  settled,  both  by  the  text- 
writers  and  the  adjudicated  cases,  that  where 
the  agent  is  guilty  of  fraud,  dishonesty  or 
unfaithfulness  in  the  transaction  of  his 
agency,  such  conduct  is  a  bar  to  the  recovery 
by  him  of  wages  or  compensation.  (Citing 
cases)." 

In  that  case,  as  in  this,  the  point  was  made 
that  the  defendant  sought  to  set  off  imliqui- 
dated  daamges  flowing  from  a  tort  by  way 
of  counts-claim,  but,  while  it  was  not  ex- 
pressly decided,  the  opinion  shows  the  view 
of  the  court  to  have  been  that  such  damages 
were  the  subject  of  a  counter-claim. 

Our  statute  on  the  subject  of  counter-claim 
is  as  follows:  Kirby's  Digest  Section  6099. 
"Hie  counter-claim  mentioned  in  this  chap- 
ter must  be  a  cause  of  action  in  [465]  favor  of 
the  defendants,  or  some  of  them,  against  the 
plaintiffs,  or  some  of  them,  arising  out  of  the 
eontraet  or  transaction  set  forth  in  the  com- 
plaint, as  the  foundation  of  the  plaintiff's 
claim  or  connected  with  the  subject  of  the  ao- 
tion." 

Hiis  section  has  frequently  been  before  the 
court  for  construction,  and  one  of  the  leading 
cases  on  the  subject  is  that  of  Dale  v.  Hall, 
64  Ark.  221,  41  S.  W.  961.  The  syUabus  in 
that  case  is  as  follows: 

"Ckmnter-claim — Connection  with  Subject 
of  Action. — ^Where  a  tenant  in  common, 
having  control  of  the  renting  of  the  premises 
held  in  common,  is  sued  by  his  cotenant  for 
his  share  of  the  rents,  he  may  counter-claim 
against  the  cotenant  damages  sustained  by 
him  because  the  later  wrongfully  induced 
lessees  of  such  premises  to  leave  before  their 
leases  expired,  and  thereby  caused  him  to 
lose  his  share  of  the  rents  which  would  have 
accrued  but  for  such  interference."  As  il- 
lustrative  of  the  causes  of  action  which  may. 
be  set  up  in  a  counter-claim  see  also  Ramsey 
V.  Capshaw,  71  Ark.  408,  75  S.  W.  479; 
Daniel  v.  Gordy,  84  Ark.  218,  105  S.  W.  256 ; 
Stevens  Co.  v.  Whalen,  95  Ark.  488,  129  S.  W. 
1081;  Smith  v.  Price,  102  Ark.  367,  144  S. 
W.  206;  Epstein  v.  Buckeye  Cotton  Oil  Co. 
106  Ark.  247,  153  S.  W.  687;  Brunson  v. 
Teague,  123  Ark.  594,  186  S.  W.  87. 

Section  6099  of  Kirby's  Digest  (which  was 
section  5034  of  Mansfield's  Digest)  was  con- 
strued by  the  Court  of  Appeals  of  Indian 
Territory  in  the  case  of  Patterson  v.  Bradley, 
4  Indian  Ter.  124,  69  S.  W.  821,  the  syllabus 
of  that  case  being  as  follows: 

"1.  Under  Mans.  Dig.  §  5034  (Ind.  T.  Ann. 
St  1899,  §  3239),  providing  that  a  counter- 


claim must  be  a  cause  of  action  in  favor  of  the 
defendant  against  the  plaintiff  arising  out 
of  the  contract  or  transaction  set  forth  in  the 
complaint,  in  an  action  to  recover  for  thresh- 
ing defendant's  grain,  his  claim  against  plain; 
tiff  for  damages  for  negligently  setting  fire 
to  and  burning  other  grain  while  doing  such 
threshing  may  be  set  out  in  the  answer  as  a 
counter-claim." 

[466]  Appellants  allege  the  loss  they  sus- 
tained grew  out  of  appellee's  unfaithful  dis- 
charge of  the  contract  on  which  he  sues,  and 
whether  the  loss  thus  sustained  is  considered 
as  a  tort  or  as  a  breach  of  the  reciprocal  and 
implied  duties  imder  the  contract  the  cause 
of  action  arises  out  of  transactions  had  under 
the  contract  sued  on  and  are,  therefore,  the 
proper  subject  of  counter-claim. 

It  follows,  therefore,  that  the  court  erro- 
neously excluded  this  evidence  and,  conse- 
quently, erred  in  directing  a  verdict,  and  the 
judgment  of  the  court  below  must»  therefore, 
be  reversed. 


NOTE. 

Wl&at  May  Be  Shown  pm  Defense  ov 
8et-ofl  in  Action  for  Wasea* 

Generally,  79. 

Negligent  Performance  of  Contract! 

in  General,  81. 

Injury  to  Business,  82. 

Injury  to  Property,  83. 
Improper  Accounting,  84. 
Misrepresentation  as  to  Qualifications,  85. 
Misappropriation    of    Employer's   Property, 

85. 
Indebtedness  to  Employer: 

In  General,  86. 

Support  of  Minor  Employee,  87. 
Incomplete  Performance  of  Contract: 

Quitting   or    Discharge    before   End    of 
Term,  87. 

Quitting  without  Giving  Required  No- 
tice, 89. 

Illness  or  Absence  from  Duty,  90. 


Cfenerally, 

ft 

In  an  action  by  an  employee  against  his 
employer  for  wages,  it  is  generally  held  that 
the  employer  may  set  off  by  way  of  defense 
any  damages  sustained  by  him  by  reason  of 
the  nonfulfilment  or  the  negligent  perform- 
ance of  the  contract  of  employment.  See  the 
cases  cited  throughout  this  note. 

Thus,  in  the  reported  case,  an  action  for 
wages  as  manager  of  a  farm,  it  is  held  that 
the  defendants  might  properly  counterclaim 
for  overpayments  made  wrongfully  and  with- 
out authoritv  to  another  for  services  as  book- 
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keeper.  See  alfio'  the  same  case  on  a  eeeond 
appeal,  198  S.  W.  710. 

In  an  action  by  a  broker  for  his  commission 
on  wheat  purchased  by  him  for  the  defendant, 
wherein  it  appeared  that  he  had  violated 
his  instructions,  but  the  defendant  had  taken 
the  wheat  after  an  adjustment  or  compromise 
with  the  seller,  it  was  held  that  the  defendant 
was  entitled  to  offset  against  the  commission 
its  damage  on  the  compromise  due  to  the 
broker's  failure  to  comply  with  his  instruc* 
lions.  Sheer  an  v.  Ford  Grain  Co,  71  Wash. 
604,  129  Pac.  378. 

In  Schick  v.  Suttle,  94  Minn.  135,  102  N. 
W.  217,  the  action  was  by  an  agent  to  recover 
a  commission  for  services  rendered  in  the 
exchange  of  lands.  The  plaintiff  as  the  rep- 
resentative of  the  defendant  exchanged  certain 
property  of  the  latter  for  -that  of  a  third  per- 
son, and  received  a  large  sum  from  the 
third  person  in  the  transaction.  The  court 
held  that  imder  the  rule  that  all  profits  and 
benefits  accruing  from  the  act  of  an  agent, 
resulting  from  the  performance  or  the  viola- 
tion of  his  duty,  belong  to  the  principal  and 
not  to  the  agent,  the  profits  made  by  the 
plaintiff  as  agent  belonged  to  the  defendant, 
and  were  the  subject  of  a  counterclaim. 

In  an  action  for  a  commission  alleged  to  be 
due  from  the  defendant  to  the  plaintiff's  as- 
signor for  procuring  an  exchange  of  land  for 
a  stock  of  hardware,  it  was  held  that  the 
defendant  could  plead  as  a  counterclaim 
against  the  .plaintiff's  demand  that  the  presi- 
dent of  the  hardware  company  pointed  out  as 
belonging  to  the  stock  certain  goods  which  in 
fact  belonged  to  another,  both  the  plaintiff's 
and  the  defendant's  claims  being  unliquidated 
demands.  Inman  v.  Brown  (Tex.)  147  S.  W. 
652. 

In  McEwen  v.  Kerfoot,  37  111.  630,  an  ac- 
tion of  assumpsit  brought  for  the  purpose  of 
recovering  commissions  alleged  to  be  due  to 
the  plaintiff  for  selling  certain  real  estate 
belonging  to  the  defendant,  the  declaration 
contained  only  the  common  counts,  the  count 
for  work  and  labor  having  this  clause :  ''And 
in  like  sum  for-  commissions  on  sale  of  land 
made  by  the  said  plaintiff  for  the  said  de- 
fendant, and  at  the  said  defendant's  request." 
The  defendant  pleaded  the  general  issue,  and 
the  following  special  plea:  "And  for  a  fur- 
ther plea  in  this  behalf,  the  said  defendant 
says,  {tctio  non  because  he  says  that  he,  the 
said  defendant,  hath  against  him,  the  said 
plaintiff,  a  certain  claim  and  demand,  for 
this,  to  wit:  that  the  said  plaintiff  not  beinj? 
the  a^nt  of  the  said  defendant,  but  without 
lawful  authority  thereto,  pretended  to  sell 
to  one  John  Garland,  certain  lands,  houses 
and  real  estate  of  the  said  defendant,  and 
caused  and  permitted  to  be  recorded  in  the 
recorder's  office,  a  memorandum  in  writing, 
purporting  to  be  a  sale  of  said  premises  to 


said  Garland,  whereby  said  defendant  was  put 
to  great  trouble,  expenses,  delay  and  annoy- 
ance in  and  about  the  bringing  of  a  suit  in 
chancery,  and  thereby  bringing  about  a  com- 
promise of  the  claim  of  said  pretended  pur- 
chaser,  and  procuring  the  release  and  con- 
veyance of  the  same,  and  the  removal  of  the 
cloud  thereby  cast  upon  the  title  of  said  de- 
fendant to  said  premises,  whereby  the  said 
defendant  hath  sustained  damage  for  which 
he  hath  a  claim  and  demand  against  the  said 
plaintiff,  wherefore  he  prays  judgment,  and 
that  the  amount  thereof  may  be  in  the  first 
place  set  off  against  any  demand  which  said 
plaintiff  may  establish  in  said  action  against 
the  said  defendant,  and  that  the  residue  may 
be  certified  in  favor  of  said  defendant  and 
execution  awarded  against  the  said  plaintiff 
pursuant  to  the  statute,  etc."  The  court  said: 
'* Whether  the  conduct  of  his  principal  waa 
right  or  wrong  in  repudiating  the  sale,  it  waa 
enough  for  Kerfoot,  as  his  agent,  to  know 
that  he  had  repudiated  it,  and  after  that 
moment,  he  had  no  right,  under  pretense  of 
protecting  the  purchaser,  to  embarrass  his 
principal  by  giving  the  purchaser  a  written 
contract  to  be  reduced  to  record,  drawn  upon 
a  basis  which  his  principal  had  refused  to 
sanction.  Kerfoot  is  entitled  to  his  commis- 
sions, and  McEwen  to  any  damages  he  may 
have  incurred  in  consequence  of  the  issuance 
of  the  written  contract  by  Kerfoot,  after  he 
was  made  aware  that  McEwen  had  repudiated 
the  sale." 

But  it  has  been  held  that  in  an  action  for 
a  servant's  wages,  the  defendant  cannot  re- 
coup damages  for  a  tort  of  the  plaintiff 
which  consisted  of  an  abuse  of  his  position 
and  privileges  as  '  the  defendant's  servant. 
Walker  v.  Lewandovska,  15  Mo.  App.  581. 
Nor,  in  such  an  action,  can  the  defendant 
counterclaim  for  damagre  sustained  through 
tortious  injury  to  his  child.  Weiss  v.  Rosen- 
baum,  15  N.  Y.  S.  121. 

In  Darling  v.  Albert,  17  N.  Y.  S.  358,  the 
plaintiff  sued  for  his  commissions  on  certain 
sales  made  by  him  for  the  defendants.  His 
.claim  was  admitted,  but  the  defendants  set 
up  a  counterclaim  alleging  that  he  had  been 
instructed  to  take  all  orders  "subject  to- 
change  in  the  tariff,"  and  did  not  do  .this  in 
all  cases,  causing  damages  to  an  amount  ex- 
ceeding his  cause  of  action.  The  court  held 
that  as  the  orders  transmitted  by  the  plaintiff^ 
to  the  defendants  were  not  contracts  binding^ 
on  them  and  had  not  been  rejected  by  the- 
defendants  as  they  might  have  been,  their 
counterclaim  was  properly  disallowed. 

In  Brown  v.  Craft,  4  N.  W.  Ter.  (Can.) 
461,  it  was  held  that,  under  a  statute  ( Consol. 
Ordinance,  c.  50,  §  3,  Masters'  and  Servants' 
Ordinance),  on  a  hearing  before  a  justice  of 
the  peace  of  a  complaint  by  a  servant  against 
his  master  for  nonpayment  of  wages,  the  mas> 
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ter  was  not  entitled  to  prove  damages  sus- 
tained by  him  consequent  on  the  servant's 
refusal  or  neglect  to  perform  his' just  duties. 

In  Bacon  v.  Laurentides  Paper  Go.  16  Que- 
bec K.  B.  97,  it  wa»  held  that  a  defendant 
could  not  plead  in  compensation  (set-off) 
that  part  of  the  plaintiff's  salary  which  the 
law  declared  to  be  nonseizable  had  been  paid 
by  the  defendant  under  garnishment  pro- 
ceedings. 

Where,  in  an  action  for  wages,  the  employ- 
er*s  plea  is  one  of  recoupment  rather  than 
one  of  technical  set-off,  and  is  otherwise  a 
proper  plea,  the  employer  may  recoup  only 
to  the  extent  of  the  plaintifTs  claim  for  wages. 
Jarrett  Lumber  Co.  v.  Reese,  66  Fla.  317,  63 
So.  581;  Falkner  v.  Behr,  76  Ga.  671;  Howell 
V.  Goodrich,  69  111.  556;  Blodgett  v.  Berlin 
Mills  Co.  52  N.  H.  215.  Compare  Johnson  v. 
White  Mountain  Creamery  Assoc.  68  N.  H. 
437,  36  Atl.  13,  73  Am.  St.  Hep.  610.  But 
where  the  damages  sustained  by  an  employer 
are  set  up  by  him  by  a  proper  plea  of  set-off, 
and  exceed  the  amount  of  the  plaintiffs  claim, 
a  verdict  and  judgment  for  the  excess  may  be 
rendered.  Mobile,  etc.  R.  Co.  v.  Clanton,  59 
Ala.  392,  31  Am.  Rep.  15  (Code  1876,  §  2992)  ; 
Harlan  v.  St.  Paul,  etc.  R.  Co.  31  Minn.  427, 
18  N.  W.  147.  See  also  Jarrett  Lumber  Co. 
V.  Reese,  66  Fla.  317,  63  So.  581 ;  Flat  Lick 
SUve  Co.  V.  Kinningham,  140  Ky.  306,  131 
S,  W.  6. 

Negligent  Performance  of  Contract, 

In  Gknebal. 

The  law  implies  an  obligation  on  a  serv- 
ant s  part  that  he  will  exercise  ordinary  skill 
and  care  in  performing  his  work,  and  if  he 
does  not,  and  damages  are  occasioned  thereby, 
8uch  damage  may  be  recouped  or  set  off 
against  tly  servant's  claim  for  wages.  Sharp 
V.  Hainsworth.  3  B.  &  S.  139,  113  E  C.  L. 
139,  122  Eng.  Rep.  (Reprint)  53,  32  L.  J. 
M.  C.  33,  7  L.  T.  N.  S.  320,  11  W.  R.  36; 
Peloquin  v.  Clermont,  47  Quebec  Super.  Ct. 
403 ;  Jarrett  Lumber  Co.  v.  Reese,  66  Fla.  317, 
63  So.  581;  Parker  v.  Piatt,  74  111.  430:  Pat- 
terson V.  Bradley,  4  Indian  Ter.  124,  69  S.  W. 
821;  Selley  v.  American  Lubricator  Co.  119 
la.  591,  93  N.  W.  590;  Maratta  v.  Chas.  H. 
Heer  Dry  Goods  Co.  190  Mo.  App.  420.  177  8. 
W.  718;  Harris  v.  Rathbun,  2  Abb.  App.  Dec. 
(N.  Y.)  326,  2  Keyes  312;  Merlette  v.  North, 
etc.  River  Steamboat  Co.  13  Daly  (N.  Y.) 
114;  Still  V.  Hall,  20  Wend.  (N.  Y.)  51; 
Barretts,  etc.  Dyeing  Establishment  v.  Whar- 
ton, 101  N.  Y.  631,  4  N.  E.  344;  Hagin  v 
Cayuga  Lake  Cement  Co.  1P5  App.  Div.  269, 
93  X.  Y.  S.  428;  Sand  v.  Kenney  Mfg.  Co. 
113  N.  Y.  S.  972;  Glennon  v.  Lebanon  Mfg. 
Co.  140  Pa.  St.  594,  21  Atl.  429,  12  L.R.A. 
321:  Rafferty  v.  Clark,  2  Pa.  Co.  Ct.  301,  18 
W.  N.  C.  378;  Goslin  v.  Hodson,  24  Vt.  140; 
Ann.  Cas.  1918D.- 


Niver  v.  Nash,  7  Wash.  568,  36  Pac.  380; 
Eaton  V.  Woolly,  28  Wis.  628.  See  also  Hart- 
man  v.  Rogers,  69  Cal.  643,  11  Pac.  681; 
Patterson  v.  Worrell  (La.)  4  So.  308;  Weill 
v.  Goodman,  102  Misc.  624,  169  N.  Y.  S.  47; 
Walsh  v.  New  York,  etc.  Co.  88  App.  Div. 
477,  86  N.  Y.  S.  83;  Clark  v.  Pemoline  Chemi- 
cal Co.  67  Super.  Ct.  (N.  Y.)  36,  6  N.  Y.  S. 
190;  Wenger  v.  Marty,  135  Wis.  408,  116  N. 
W.  7.    Compare  Clark  v.  Fensky,  3  Kan.  389. 

Where,  however,  there  is  no  agreement  to 
perform  any  particular  amount  of  work  in 
a  prescribed  time  or  manner,  but  a  man  is 
hired  by  the  day,  at  a  stipulated  sum  per 
diem,  no  time  of  employment  being  agreed 
on,  and  the  employer  is  present  and  sees  for 
himself  the  quality  of  the  work  performed,  he 
must  pay  the  stipulated  wages  so  long  as  he 
voluntarily  continues  the  employment,  and 
he  cannot  defend  against  a  claim  for  wages 
so  earned  on  the  plea  of  bad  work,  nor  can  he 
recoup  for  damages  on  that  ground.  Starke 
V.  Crilley,  69  Wis.  203.  18  N.  W.  6. 

An  employer  may  set  off  in  an  action  by  an 
employee  for  wages  the  damages  sustained  by 
him  by  reason  of  a  lack  of  diligence  of  the 
employee  in  the  performance  of  his  duties. 
Lee  V.  Clements,  48  Ga.  128;  Rochester  v. 
Levering,  104  Ind.  562,  4  N.  E.  203;  Alberts 
V.  Stearns,  50  Mich.  349,  15  N.  W.  605 ;  Dun- 
lap  V.  Hand,  26  Miss.  460;  Harper  v.  Ray,  27 
Miss.  622;  ^^orris  v.  Redfield,  23  Vt.  296. 
See  also  Spinks  v.  Georgia,  etc.  Granite  Co. 
114  La    1044,  38  So.  824. 

In  Dunlap  v.  Hand,  supra,  the  court  said: 
"The  question  in  this  case  is,  whether  an 
overseeer,  who  has  been  guilty  of  great  negli- 
gence in  discharging  his  duties,  thereby  occa- 
sioning great  loss  to  the  employer,  can  recover 
the  full  amount  of  his  year's  wages.  An  over- 
seer, like  other  persons  contractinq^  to  render 
particular  services,  must  use  such  diligence, 
and  give  such  attention  to  his  employer's  busi- 
nes,  as  may  be  necessary  to  accomplish  the 
desired  object,  to  wit,  the  making,  safe-keep- 
ing, and  preservation  of  a  good  crop,  making 
of  course  due  allowance  for  the  season,  and 
such  casualties  as  could  not  be  prevented  by 
the  overseer.  Failing  to  discharge  his  duties 
in  this  manner,  he  fails  to  comply  with  the 
substantial  terms  of  his  contract;  and  the 
employer  may  set  up  his  failure,  to  defeat 
a  recovery  against  him,  or  to  reduce  the 
wages  to  their  just  standard,  in  an  action 
brought  by  the  overseer." 

In  Alberts  v.  Stearns,  50  Mich.  349,  15  N. 
W.  605,  an  action  for  salary  by  a  traveling 
salesman  employed  under  a  contract  giving 
him  a  fixed  sum  per  month  as  traveling  ex- 
penses and  a  salary  based  on  the  amount  of 
his  sales,  it  was  held  that  evidence  of  his  lack 
of  dilie^ence  or  of  his  neglect  of  duty  was  ad- 
missible in  reduction  or  bar  of  his  recovery. 

In  Lee  v.  Clements,  48  Ga.  128,  wherein  it 
appeared    that   the   plaintiff   neglected   and 
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failed  to  enforce  a  written  contract  made  by 
him  aa  the  defendant'a  agent,  it  waa  held 
that  the  defendant  might  recoup  the  damages 
caueed  by  that  failure  and  have  the  amount 
thereof  deducted  from  that  due  to  the  plain- 
tiff on  an  open  account  for  lerricea  rendered 
aa  agent  and  oyereeer. 

In  Rochester  v.  Levering,  jL04  Ind.  562,  4 
K.  £.  203,  an  action  on  an  account  for  services 
rendered  and  money  loaned,  paid  out  and  ex- 
pended by  the  plaintiff  as  the  defendant's 
agent  and  attorney  at  her  instance  and  re- 
quest, it  was  held  that  the  agent  was  properly 
charged  with  the  amount  of  a  loan  made  by 
him  which  might  have  been  collected  if  proper 
steps  had  been  taken,  but  which  had  been  lost 
owing  to  his  negligence. 

Injubt  to  Business. 

In  an  action  for  wages,  the  defendjtnt  em- 
ployer may  set  off  damages  resulting  to  his 
business  caused  by  the  negligence  or  miscon- 
duct of  the  plaintiff  in  the  performance  of  his 
duties.  Stoddard  v.  Treadwell,  26  Cal.  294; 
Xewman  v.  Reagan,  63  Ga.  755;  Brigham  v. 
Hawley,  17  111.  38;  Fuqua  v.  Massle,  05  Ky. 
387,  25  S.  W.  875;  Bolt  v.  Friederick,  56  Mich. 
20,  22  N.  W.  187 ;  Pungs  v.  American  Brake- 
Beam  Co.  328  Mich.  318,  87  N.  W.  364,  8 
Detroit  Leg.  N.  682;  Dunlap  v.  Hand,  26 
Miss.  460;  Harper  v.  Ray,  27  Miss.  622;  Mar- 
atta  V.  Chas.  H.  Heer  Dry  Goods  Co.  190 
Mo.  App.  420,  177  S.  W.  718;  Stover  v.  Hotel 
Co.  a  W.  N.  C.  (Pa.)  156;  Levy  v.  Jarrett 
( Tex. )  108  S.  W.  333.  See  also  Bauer  Cooper- 
age Co.  V.  Shelton  (Ky.)  114  S.  W.  257; 
Patterson  v.  Worrell  ( La. )  4  So.  308 ;  Vail  v. 
Rumsey,  etc.  Co.  137  Mo.  App.  446,  110  S.  W. 
42;  Faucette  v.  Ludden,  117  N.  C.  170,  23 
8.  E.  173. 

Thus  in  Stoddard  v.  Treadwell,  supra,  an 
action  for  salary  by  the  chief  clerk  and  man- 
aging agent  of  a  store,  the  defendants  set  up 
a  counterclaim  for  neglect  by  the  plaintiff  of 
his  employers*  business,  consisting  in  frequent 
absences  from  the  store  and  a  loss  of  custom 
consequent  therein.  It  was  held  that  under 
this  counterclaim  evidence  was  admissible  of 
a   diminution   of   sales   and   loss   of   profits. 

In  Newman  v.  Reagan,  63  Ga.  755,  wherein 
a  clerk  discharged  by  his  employer  brought 
suit  for  wages  for  the  year  he  was  employed, 
it  was  held  that  if  he  was  rightfully  dis- 
charged, having  failed  to  serve  the  employer 
faithfully  and  well  according  to  his  contract, 
and  had  by  that  failure  caused  injury  to  his 
employer's  business,  the  amount  of  that  dam- 
age might  be  pleaded  by  M'ay  of  recoupment, 
and  the  plaintiff's  salary  diminished  to  that 
extent.  To  that  end,  it  was  held  that  the  de- 
fendant was  entitled  to  introduce  any  evidence 
going  to  show  loss  of  custom,  or  other  injury, 
if  any,  by  the  bad  conduct  of  the  clerk,  and 
the  extent  to  which  he  was  injured  thereby. 


In  Brigham  v.  Hawley,  17  111.  38,  the  action 
was  for  wages  and  for  work  and  labor  in 
opening  a  atone  quarry,  and  quarrying  atone. 
It  appeared  that  a  contract  was  made  between 
the  parties  that  the  pl^tiff  should  quarry 
stone  for  the  defendants,  without  spedfyio^ 
the  quantity,  for  which  he  should  receive  » 
stipulated  price  per  yard,  the  defendants  to 
furnish  tools,  which  were  to  be  kept  in  order 
by  the  plaintiff,  who  was  also  to  load  the 
stone  on  to  the  defendants'  wagona.  After 
the  plaintiff  had  opened  the  quarry  and  had 
got  out  a  considerable  amount  of  stone,  the 
defendants  dismissed  him  and  took  posbession 
of  the  quarry  themselves,  alleging  as  a  reason, 
that  the  plaintiff  was  not  getting  out  the 
stone  fast  enough  for  their  purposes.  On  the 
trial  it  appeared  that  the  plaintiff,  when  he 
quit  the  work,  took  away  the  defendants' 
tools  and  secreted  them,  and  that  they  were 
not  found  for  ten  or  twelve  days.  It  was  held 
that  the  trial  court  erred  in  excluding  evi- 
dence offered  by  the  defendants  by  way  of 
recoupment  to  prove  damages  sustained  by 
them  in  hunting  up  the  tools  after  they  were 
taken  away,  and  the  amount  of  money  they 
were  compelled  to  pay  to  men  in  their  employ 
who  were  left  idle  on  account  of  the  tools 
having  been  taken  away. 

In  Fuqua  v.  Massie,  05  Ky.  387,  25  S.  W. 
875,  it  was  held  that  where  a  servant  was 
rightfully  discharged  for  dishonest  practices 
and  fraudulent  conduct,  which  must  have 
affected  the  employers'  business,  a  right  to 
recover  damages  by  the  employers  existed  in 
an  action  by  the  servants  for  compensation. 

In  Pungs  V.  American  Brake-Beam  Co.  128 
Mich.  318,  87  N.  W.  364,  8  Detroit  Leg.  N. 
682,  an  action  for  salary  due  under  a  special 
contract,  the  plaintiff  having  been  discharged 
before  the  termination  of  his  contract,  it  was 
held  that  the  defendant  might  show,  by  way 
of  defense,  though  no  notice  of  recoupment 
was  filed,  that  the  plaintiff  did  tmt  perform 
the  services  agreed  on  and  contracted  for  and 
that  he  neglected  the  business. 

In  an  action  of  assumpsit  on  a  due  bill 
given  by  the  defendants  to  the  plaintiff  for 
services  as  manager  of  their  hotel,  it  has 
been  held  that  an  affidavit  setting  forth  "that 
plaintiff  by  his  neglect  and  reckless  manage- 
ment had  entailed  losses  on  the  defendants  to 
an  amount  larger  than  his  claim,"  and  charg- 
ing specific  losses  of  stated  amounts,  was 
sufficient  by  way  of  defense.  Stover  v.  Hotel 
Co.  3  W.  X.  C.  (Pa.)  156. 

In  Hobbs  v.  Riddick,  50  N.  C.  80,  an  action 
on  a  contract  whereby  the  defendant  employed 
the  plaintiff  as  an  overseer  for  a  year's  serv- 
ice, wherein  it  appeared  that  the  plaintiff 
continued  in  the  defendant's  service  for  the 
whole  year,  it  was  held  that  the  latter  could 
not  show,  in  reduction  of  damages,  that  the 
plaintiff  did  not  discharge  his  duty,  that  he 
was  frequently  absent  during  crop  time  and 


HXELY  T.  WILMOSX. 


83 


t^^  by  his  negleet  and  wilful  unfaithful- 
neas,  »  grest  measure  of  the  crop  had  been 
lost. 

In  Bawlings  v.  Clark,  19  CoLo.  App.  214»  7^ 
Pac  340y  an  action  for  wages,  the  defendant 
admitted  the  plaintifTs  claim  in  full,  but  in- 
terpoaed  a  counterclaim  in  a  larger  amount, 
alleging  the  plaintiff's  negligence  in  failing 
to  unload  some  wheat  and  in  leaving  it 
standing  in  the  corral  with  the  result  that  the 
defcBdant's  horses  were  killed  by  eating  the 
idieat*  It  was  held  that  the  counterclaim 
was  properly  disallowed  in  view  of  the  evi- 
dcnee  that  the  defendant  had  not  directed  the 
tmi^^<iiwg  of  the  wheat,  and  that,  therefore^ 
in  failing  to  unload  it,  the  plaintiff  had  dis- 
obeyed no  order;  and  that  the  defendant  had 
a  number  of  times  within  the  observation  of 
the  plaintiff  left  loads  of  wheat  exposed  in 
the  same  manner  as  the  plaintiff  had  left  the 
load  in  question. 

In  Goes  v.^  Runner,  29  Neb.  481,  46  N.  W. 
778,  an  action  for  work  and  labor  performed, 
by  the  plaintiff  for  the  defendant,  the  defend- 
ant's counterclaim  alleged  damages  for  medi- 
cines and  medical  aid  to  a  mare  alleged  to 
have  been  negligently  and  carelessly  driven 
into  a  barbed  wire  fence  by  the  plaintiff  while 
engaged  in  performing  his  work.  There  was 
no  negligence  proved  against  the  plaintiff,  and 
«  judgment  in  his  favor  was  affirmed. 

IWJUBT  TO  PBOPEBTTT. 

In  an  action  for  wages,  the  defendant  em- 
ployer may  recoup  or  set  off  against  the 
amount  of  the  plaintiff's  wages  the  damages 
sustained  by.  the  negligence  or  misconduct  of 
the  plaintiff  in  the  performance  of  his  du- 
ties, resulting  in  .injury  to  the  defendant's 
property.  Mobile,  etc.  R.  Co.  v.  Clanton,  59 
Ala.  392,  31  Am.  Rep.  15 ;  South  Chicago,  etc. 
R.  Co.  V.  Workman,'64  111.  App.  383 ;  Patter- 
son V.  Bradley,  4  Indian  Ter.  124,  69  8.  W. 
821;  Hendricks  v.  Phillips,  3  La.  Ann.  618; 
Taylor  v.  Patterson,  9  La.  Ann.  251 ;  Kennedy 
V.  Mason,  10  La.  Ann.  519 ;  Miller  v.  Stewart, 
12  La.  Ann.  170;  Harlan  v.  St.  Paul,  etc.  R. 
Co.  31  Minn.  427,  18  N.  W.  147;  DunUp  v. 
Hand,  26  Miss.  460;  Harper  v.  Ray,  27  Miss. 
622;  Still  v.  Hall,  20  Wend.  (N.  Y.)  51; 
Hagin  v.  Cayuga  Lake  Cement  Co.  105  App. 
Div.  269,  93  X.  Y.  S.  428;  Branch  v.  Chappell, 
119  N.  C.  81,  25  S.  E.  783;  Stover  v.  Hotel 
Co.  3  W.  N.  C.  (Pa.)  156;  McCracken  v. 
Hair,  2  Speers  L.  (S.  C.)  256.  See  also  Cle- 
worth  V.  Pickford,  7  M.  &  W.  314,  151  Eng. 
Rep.  (Reprint)  786,  8  Dowl.  P.  C.  873,  10 
L.  J.  Exch.  41;  Satchwell  v.  Williams,  40 
Conn.  371;  Gilson  v.  Collins,  66  111.  136; 
Patter fson  v.  Worrell  (La.)  4  So.  308;  Lav- 
erty  v.  Harrisburg  Rolling  Mill  Co.  17  Pa. 
Super.  Ct.  66,  Compare  LeLoir  v,  Bristow,  4 
Campb.  (Eng.)  134;  Rawlings  v.  Clark,  19 
Colo.  App.  214,  74  Pac.  346. 


In  Mobile,  etc.  R.  Co.  v.  Clanton,  supra, 
an  action  by  a  railway  conductor  for  wages, 
it  was  held  that  if  the  jury  found  that  the 
cause  of  a  collision  and  the  damages  there- 
by occasioned  were  attributable  to  his  negli- 
gence, it  followed  that  he  -was  responsible  for 
the  damages  and  the  company  might  recoup 
them  against  his  wages.  To  the  same  effect 
see  South  Chicago,  etc  R.  Co.  v.  Workman, 
64  111.  App.  383. 

In  Harlan  v.  St.  Paul,  etc.  R.  Co.  31  Minn. 
427,  18  N.  W.  147,  the  action  was  to  recover 
for  services  rendered  to  the  defendant  as 
brakeman  on  its.  railroad.  The  defendant,  in 
its  answer,  set  up,  "by  way  of  defense  and 
coiuterclaim,"  damages  sustained  through 
the  negligent  performance  by  the  plaintiff  of 
the  same  contract  of  employment  on  which 
the  action  was  brought.  The  court  said: 
"This  could  be  done,  independent  of  any  stat- 
ute, under  the  common-law  doctrine  of  re- 
coupment. It  was  well  settled,  upon  common- 
law  principals,  that  where  the  defendant  has 
sustained  damages  by  reason  of  the  plaintiff's 
nonperformance  of  his  part  of  the  agreement 
sued  on,  such  defendant  has  the  right  to  abate 
the  plaintiff's  claim  by  the  amount  of  such 
damages.  ...  If  the  defendant  can  show 
that  the  plaintiff  himself  has  violated  some 
stipulation  of  the  same  contract  sued  on,  he 
may  recoup  his  damages  arising  from  such 
breach,  whether  they  be  liquidated  or  un- 
liquidated; Damages  incurred  by  the  defend- 
ant through  the  negligence  of  the  plaintiff  in 
the  performance  of  the  contract  of  employ- 
ment sued  on,  might  be  thus  interposed  by 
way  of  recoupment." 

In  Branch  v.  Chappell,  119  N.  C.  81,  25  S. 
E.  783,  it  was  held  that  in  an  action  for  com- 
pensation for  work  and  labor  performed  in 
cutting  timber  trees,  the  defendants  might,  as 
a  counterclaim,  show  that  the  plaintiff,  while 
engaged  at  work  for  the  defendants,  negli- 
gently permitted  fire  to  escape,  damaging  the 
defendants,  and  that  the  latter  were  put  to 
much  expense  to  put  out  the  fire  to  prevent 
further  damage. 

In  Still  v.. Hall,  20  Wend.  (N.  Y.)  51,  an 
action  for  services  by  the  master  of  a  sloop 
belonging  to  the  defendant,  the  latter  offered 
to  prove,  in  bar  of  a  recovery,  or  in  reduction 
of  the  plaintiff's  claim,  that  in  violation  of 
his  orders,  he  had  so  laid  the  vessel  up  at  the 
close  of  navigation  on  the  river  that  it  was 
sunk  by  the  ice.  It  was  held  that  the  defense 
offered  was  admissible  by  way  of  recoupment. 

In  McCracken  v.  Hair,  2  Speers  L.  (S.  C.) 
256,  an  action  for  wages  as  overseer,  the 
defendant  offered  evidence  to  show  that  the 
plaintiff  had  lost  time;  that  he  slept  too  late 
in  the  morning;  ^at  he  had  improperly 
struck  a  small  boy  on  the  head;  that  he  had 
cruelly  treated  a  woman;  .and  that  by  his 
negligence  or  improper  management  three 
mules   of  the  defendant  had   been  drowned. 
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The  court  held  that  the  jury  was  properly 
instructed  that  the  acta  of  mieconduct  or 
negligence,  which  occasioned  no  direct  pecu- 
niary damage,  but  which  might  have  so  ex- 
hibited the  pLaintifiTs  unfitness  for  his  place 
as  to  justify  bis  dismissal,  were  pardoned  by 
the  defendant's  continuance  of  him  in  the 
employment  with  a  full  knowledge  of  the  acts, 
and  that  they  could  not  at  the  time  of  the 
suit  justify  a  refusal  to  pay  for  his  services. 
But  it  was  held  that  the  actual  loss  occasioned 
was  on  a  different  footing  from  offense  given 
by  conduct  unbecoming  an  overseer,  and  was 
not  pardoned  by  his  being  continued  in  serv- 
ice; that  as  to  the  loss  of  time,  late  sleeping, 
and  ill  treatment  of  the  negroes,  taking  each 
complaint  separately,  the  jury  should  inquire 
whether  these  matters  were  fully  known  to 
the  defendant,  and  if  they  were,  then  no  con- 
sequence could  be  given  to  them  beyond  the 
injury  they  produced ;  but  that  of  the  proper- 
ty under  his  control  the  plaintiff  was  bound 
to  take  the  care  which  an  ordinarily  prudent 
man  exercises  in  relation  to  his  own  property, 
and  if  by  want  of  such  care  the  mules  were 
drowned,  the  plaintiff  was  liable;  and  that 
the  question  whether  the  loss  had  resulted 
from  the  want  of  ordinary  care,  should  be 
decided  by  the  jury  on  consideration  of  all  the 
circumstances. 

In  a  suit  to  recover  for  services  rendered  as 
overseer,  the  defendant  employer  is  entitled 
to  damages  in  reconvention  for  the  unlawful 
killing  or  injuring  of  a  slave  by  the  plaintiff, 
as  overseer,  while  punishing  him.  '  Hendricks 
V.  Phillips,  3  La.  Ann.  618;  Taylor  v.  Patter- 
son, 9  La.  Ann.  251;  Kennedy  v.  Mason,  10 
La.  Ann.  519;  Miller  v.  Stewart,  12  La.  Ann. 
170. 

In  Hagin  v.  Cayuga  Lake  Cement  Co.  105 
App.  Div.  269,  93*^  N.  Y.  S.  428,  the  plaintiff 
sued  for  services  performed  under  a  contract. 
The  defendant,  as  a  counterclaim,  alleged  that 
the  plaintiff  was  employed  by  it  as  a  night 
watchman  at  its  cement  plant  and  that  by 
the  terms  of  his  agreement  he  was  to  romain 
awake  during  the  night  and  to  care  for  de- 
fendant's boilers  and  observe  the  condition  of 
the  fires  and  the  amount  of  the  steam  pres- 
sure. It  was  alleged  that  the  plaintiff  was 
negligent  and  careless,  in  that,  instead  of 
watching  and  remaining  awake  at  night,  he 
went  to  sleep  and  permitted  the  fires  in  the 
boilers  to  heat  the  water  and  generate  to 
steam  to  such  an  extent  that  the  boilers  be- 
came superheated  and  the  water  became  low 
in  the  boilers,  whereby  the  boilers  were  in- 
jured, to  the  defendant's  great  damage.  It 
was  held  that  the  counterclaim  was  one  for 
breach  of  contract,  and  not  for  a  tort,  and  was 
properly  pleaded  in  the  dction. 

In  Jarrett  Lumber  Co.  v.  Reese,  66  Fla.  317, 
63  So.  581,  an  action  for  labor  performed 
and  work  done  as  a  saw  filer  in  the  defendant's 


saw  mill  at  an  agreed  price  per  day,  the  de- 
fendant pleaded  that  the  plaintiff  was  em- 
ployed by  the  defendant  on  his  representation 
that  he  was  a  skilful  saw-filer;  that  he  was 
immediately  placed  in  full  charge  of  defend- 
ant's saw-filing  department  and  intrusted 
with  the  filing  of  four  band  saws  of  the  value 
each  of  ninety  dollars;  that  the  plaintiff  was 
not  a  skilful  saw-filer,  and  through  his  want 
of  skill,  and  through  carelessness,  he  so  filed 
said  saws  that  they  were  wholly  ruined  and 
worthless  to  the  defendant;  that  through  the 
fault  of  the  plaintiff  the  defendant  lost  the 
value  of  said  saws,  and  that  the  defendant 
was  willing  to  set  off  and  offered  to  set  off  ao 
much  of  said  amount  as  equaled  the  plaintiff's 
claim.  The  court  held  that  the  facts,  inde- 
pendent of  the  use  of  the  word  set-off,  made 
the  plea  one  of  recoupment  rather  than  one 
of  technical  set-off,  and  held  that  in  such  a 
plea  damages  for  the  negligent  performance 
of  the  contract  might  be  recovered  to  the 
extent  of  the  plaintiff's  claim. 

In  Patterson  v.  Bradley,  4  Indian  Ter.  124, 
69  8.  W.  821,  an  action  to  recover  for  serv- 
ices or  contracts  for  threshing  grain,  the 
defendant  interposed  a  counterclaim  for  dam- 
ages for  the  negligent  and  careless  pertorm- 
anc'c  of  the  contract  of  threshing  by  the  plain- 
tiff whereby  he  set  fire  to  and  burned  up  some 
of  the  wheat.  The  court  said :  "If  the  plain- 
tiff, while  engaged  in  the  performance  of  the 
duties  required  of  him  by  his  contract,  wheth- 
er those  duties  were  stipulated  by  the  words 
of  the  contract  or  implied  by  law,  failed  to 
exercise  ordinary  care  and  skilfulness  in  the 
discharge  of  those  duties,  whereby  the  wheat 
— the  very  thing  to  which  the. contract  re- 
lated— was  destroyed,  the  damage  to  the  de- 
fendant, caused  tliereby,  whatever  it  may  have 
been,  was  directly  attributable  to  a  breach  of 
the  contract  by  the  plaintiff;  that  is,  his 
agreement,  implied  by  law,  that  he  would  use 
care  and  skill  in  threshing  the  wheat, >  was 
broken,  and  the  damage  accruing  to  the  de- 
fendant was  the  result  of  a  breach  by  plain- 
tiff of  the  very  contract  upon  which  he  founds 
his  cause  of  action,  and  therefore,  in  the  very 
language  of  the  statute,  is  a  cause  of  action 
in  favor  of  the  defendant  against  the  plaintiff 
arising  out  of  the  contract  set  forth  in  the 
complaint  as  the  foundation  of  plaintififs 
claim." 

Improper  Accounting. 

It  has  been  held  that  a  defendant  employer 
in  an  action  for  wages  may  set  off  money 
coming  into  the  servant's  hands  for  which  the 
servant  has  failed  to  account,  whether  hia 
failure  is  attributable  to  negligence  or  to  dis- 
honesty. Slade  V.  Montgomery,  63  App.  Div. 
343,  66  N.  Y.  S.  709 ;  Bahme  v.  Great  North- 
ern K.  Co.  [1917]  1  West.  W.  Rep.  1266.    See 
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alao  Glendale  Fruit  Co.  ▼.  Hirst,  6  Ariz.  428, 
59  Fac.  103;  Kuntz  v.  Howard,  143  App.  Div. 
830,  128  N.  Y.  S.  101. 

In  Slade  ▼.  Montgomery,  supra,  the  action 
wa«  on  a  promissory  note  given  by  the  de- 
fendants in  payment  of  the  plaintiff's  salary 
as  secretary  of  a  corporation.    The  first  coun- 
terclaim   in    the   answer    alleged    that    "the 
plaintiff  was  custodian  of  cash  belonging  to 
defendants,   and   at   times,  exhibited   his   ac- 
counts, wherein  items  appeared  of  payments 
to  himself;  that  he  stated  that  the  account 
showed  the  true  amount  received,  and,  as  it 
was  short,  of  the  amount  received,  he  had  so 
charged  the  deficits  to  himself,  as  he  must 
have  received  the  money."    It  was  held  that 
the  counterclaim  was  properly  pleaded.     A 
second    counterclaim    charged    the    plaintiff 
«rith   false  representation,  fraud  and  deceit 
in   obtaining  commissions   from  the  defend- 
ants   in    procuring   a    loan    from    them    on 
the    corporation,    and    with    converting    the 
money   to   his   own   use.     It  was  held   that 
the  pleading  there  was  in  tort  and  therefore 
could  not  properly  be  considered  as  a  coim- 
terclaim  in  the  action.     The  third  counter- 
claim alleged  that  the  plaintiff  agreed  to  pro- 
cure a    loan   for   the  defendants,   for   which 
they  paid  the  commission,  but  that  the  full 
amount  of  the  losin  had  not  been  obtained  and 
Uiat  the  return  of  a  proportionate  part  of 
the  commission   had  been   demanded  of  the 
plaintiff.    It  was  held  that  this  counterclaim 
had  been  properly  pleaded. 

If  a  person  employed  as  agent  and  manager 
fails  to  keep  and  render  a  regular  account  of 
his  receipts  and  disbursements,  when  he  is 
specially  instructed  to  do  so,  and  in  conse- 
quence thereof  his  employer  is  damaged,  the 
latter  is  entitled  to  recoup  such  damages,  and 
to  have  the  same  deducted  from  the  agent's 
claim  for  his  services.  Lee  v.  Clements,  48 
Ga.  128 ;  Falkner  v.  Behr,  75  Ga.  671.  See  also 
Sampson  v.  Somerset  Iron  Works  Co.  6  Gray 
(Mass.)   120;  Gallup  v.  Merrill,  40  Vt.  137. 

Misrepresentation  us  to  Qualifications, 

It  has  been  held  that  in  an  action  for  wages 
the  defendant  may  show  that  he  was  induced 
to  employ  the  plaintiff  by  reason  of  the  lat- 
ter's  false  and  fraudulent  representations  as 
to  his  qualifications  and  skill,  and  was  dam- 
aged by  reason  of  the  fact  that  the  plaintiff 
did  not  possess  such  skill  or  qualifications. 
Connor  v.  Lasseter,  98  Ga.  708,  25  S.  E.  830 ; 
Goslin  V.  Hodson,  24  Vt.  140;  Niver  v.  Nash, 
7  Wash.  658,  35  Pac  380.  See  also  Jarrett 
Lumber  Co.  v.  Reese,  66  Fla.  317,  63  So.  581 ; 
Universal  Audit  Co.  v.  Cameron,  169  App. 
Div.  879,  155  N.  Y.  S.  1025. 

In  Connor  v.  Lasseter,  supra,  it  appeared 
that  by  the  contract  sued  on,  the  defendants 
had  obligated  themselves  to  pay  the  plaintiff 
a  specified  sum  per  month  as  salary  for  his 


services  as  a  teacher.  The  defendants  pleaded 
that  they  had  been  induced  and  infiuenced  to 
sign  the  contract  by  reason  of  false  and 
fraudulent  representations  on  the  part  of  the 
plaintiff  to  the  effect  that  he  possessed  certain 
specified  and  essential  qualifications  as  a 
teacher  which  he  did  not  in  fact  possess.  The 
court  held  that  this  defense  was  good  in  law; 
that  it  really  amounted  to  a  plea  of  failure  of 
consideration  either  total  or  partial,  and  was 
available  to  reduce  the  amount  of  the  plain- 
tiff's recovery  or  to  defeat  a  recovery  altogeth- 
er. 

In  Niver  v.  Nash,  7  Wash.  658,  35  Pac  380, 
the  action  was  brought  by  an  architect  to 
recover  for  certain  plans  for  a  brick  building 
and  services  in  superintending  its  erection. 
In  this  answer  the  defendant  set  up  a  coun- 
terclaim in  which  he  alleged  that  the  plain- 
tiff sold  the  plans  for  the  building  with  full 
knowledge  of  the  purpose  for  which  they  were 
to  be  used,  and  in  the  light  of  such  knowl- 
edge expressly  represented  to  the  defendant 
that  he  was  a  competent  and  skilful  architect, 
and  that  a  building  built  in  accordance  with 
said  plans  w^ould  be  well  and  properly  lighted, 
and  first  class  in  every  respect;  that  such 
representations  were  untrue;  that  his  build- 
ing, erected  in  accordance  with  such  plans, 
was  not  well  lighted  or  first  class;  and  that 
by  reason  of  the  defects  in  the  building,  occa- 
sioned by  the  plans  not  being  as  represented, 
he  had  been  put  to  expense,  and  greatly  dam- 
aged. The  court  said:  ''Under  the  circum- 
stances under  which  the  representations  as 
to  these  plans  were  m^de,  they  must  be  held 
to  have  amounted  to  a  warranty  on  the  part 
of  the  plaintiff  that  they  were  as  he  i'epre- 
sented  them  to  be.  He  was  an  expert,  rep- 
resenting himself  as  fully  qualified  to  judge 
as  to  such  matters;  whereas,  the  person  with 
whom  he  was  dealing  had  no  such  qualifica- 
tions. If,  therefore,  any  of  the  items  of  dam- 
age alleged  in  the  counterclaim  were  of  such 
a  nature  that  they  could  be  said  to  fairly  grow 
out  of  the  insufiiciency  of  the  plans,  and  to 
thus  show  that  in  fact  they  were  valueless,  or 
of  less  value  than  they  would  have  been  if  as 
represented,  such  element  of  damage  arose  out 
of  the  contract  of  sale,  express  or  implied,  and 
comes  within  the  rule  to  which  we  have  re- 
ferred, and  constituted  a  proper  counterclaim 
as  against  the  purchase  price  of  such  plans. 
Some  of  the  items  of  damage  thus  set  up  are, 
in  our  opinion,  of  the  nature  above  specified. 
It  follows  that  they  were  proper  items  of 
coimterclaim,  and  that  evidence  in  regard 
thereto  should  have  been  allowed  by  the 
court." 

Misappropriation    of    r,mployer*s    Prop- 
erty. 

In  an  action  for  wages,  an  employer  may 
show  by  way  of  set-off  that  the  employee  has 
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misappropriated  the  funds  or  property  of  the 
employer.  Flat  Lick  Stave  Co.  v.  Kinning- 
ham,  140  Ky.  306,  131  S.  W.  6;  Wadley  v. 
Davis,  63  Barb.  (N.  Y.)  500;  Turner  v.  Kou- 
wenhoven,  29  Hun  (N.  Y.)  232,  affirmed  100 
N.  Y.  116,  2  N.  E.  637.  See  also  Smith  v. 
American  Corset  Co.  187  111.  App.  1 ;  Kilovas 
V.  Kilovas,  1»2  111.  App.  609;  Whitaker  ▼. 
Bell  Oil  Co.  182  Mo.  App.  229,  167  S.  W. 
619.  COmpCMre  Chamberlain  v.  Townsend,  72 
Ore.  207,  142  Pac.  782,  judgment  affirmed  on 
rehearing  72  Ore.  214,  143  Pac.  924;  Heck  ▼. 
Shener,  4  Serg.  &  R.  (Pa.)  249,  8  Am.  Dec. 
700;  Jenkins  v.  Rush  Brook  Coal  Go.  205  Pa. 
St.  166,  54  Atl.  716. 

In  Flat  Lick  Stave  Co.  v.  Kinningham,  su- 
pra, the  action  was  brought  by  the  plaintiff 
to  recover  a  balance  due  him  of  $178,  as 
alleged,  on  a  contract  for  hauling  staves.  The 
defendant  admitted  an  indebtedness  of  $138, 
but  alleged  as  a  set-off  against  the  claim  of 
the  plaintiff  that,  while  engaged  in  hauling 
staves  for  it,  he  had  wrongfully  and  surrepti- 
tiously taken  and  converted  to  his  own  use  a 
large  number  of  staves  to  the  damage  to  the 
defendant  of  the  sum  of  $500.  The  evidence 
supported  the  set-off.  It  was  held  that  the 
court  should  have  instructed  the  jury  peremp- 
torily to  find  for  the  defendant  on  its  set-off 
the  value  of  the  timber  appropriated  to  his 
own  use.  To  the  same  effect  see  Wadley  v. 
Davis,  63  Barb.  (N.  Y.)  500. 

In  Turner  v.  Kouwenhoven,  29  Hun  (N.  Y.) 
232,  affirmed  100  N.  Y.  115,  2  N.  E.  637,  the 
action  was  brought  at  the  end  of  the  year 
by  the  plaintiff  to  recover  wages  under  a 
contract  whereby  he  agreed  to  serve  for  a  year 
as  a  farm  laborer  at  a  specified  sum  per 
month,  with  a  commission  on  every  load  of 
farm  produce  sold  by  him  for  the  defendant. 
The  defendant  pleaded  as  a  complete  bar  to 
any  recovery,  and  as  a  counterclaim,  that  the 
plaintiff  had  retained  and  converted  to  his 
own  use  part  of  the  moneys  received  by  him 
from  the  sale  of  the  farm  produce.  The 
defendant  requested  the  court  to  charge  the 
jury,  in  substance,  that  if  the  plaintiff  during 
his  term  of  service,  kept  back  or  retained 
without  the  defendant's  consent  any  part  of 
the  proceeds  of  the  sales,  he  could  not  recover 
any  amount  whatever  for  his  services.  This 
the  court  declined  to  do,  but  instructed  the 
jury  that,  even  if  the  plaintiff  had  retained 
and  failed  to  pay  over  part  of  the  proceeds, 
ho  was.  nevertheless,  entitled  to  recover  his 
stipulated  wages  under  the  contract,  less  such 
sums  as  he  had  retained,  or,  in  other  words, 
less  such  damage  as  the  defendant  had  sus- 
tained by  reason  of  the  plaintiff's  failure  to 
perform  fully.  Tlie  jury  found  for  the  plain- 
tiff. In  passing  on  the  exception  to  the  re- 
fusal to  charge  as  the  defendant  requested, 
the  court  said:  '*The  burden  of  the  requests, 
though  put  in  many  forms,  is  that  a  retention 


of  the  defendant's  money  was  a  bar  to    wl 
recovery.    This  was  not  qualified  by  the  con- 
dition that  the  retention  of  the  money  should 
be  with  the  intent  to  cheat  the  master,  nor 
that  the  servant^s  course  of  conduct  was  per- 
sistent.   It  waa  claimed  that  a  single  failure 
to  pay  over  to  the  master  was  sufficient.    It 
may  well  be  that  a  continuous  or  habitual 
course  of  dishonesty  should  bar  wholly  a  serv- 
ant's claim,  though  the  proceeds  of  his  fraud 
are  less  than  the  amoimt  of  his  wages.    Bat 
none  of  the  defendant's  requests  present  this 
question,  nor  indeed  do  they  present  the  ques- 
tion of  any  actual  dishonesty." 

In  Heck  v.  Shener,  4  Serg.  &  R.  (Pa.)  249, 
8  Am.  Dec.  700,  an  action  for  services  per- 
formed by  the  plaintiff  as  bookkeeper,  and  also 
for  goods  sold  and  delivered,  it  was  held  that 
evidence  of  acts  of  malfeasance  by  the  plain- 
tiff in  converting  and  embezzling  the  property 
of  the  defendant  was  not  admissible  by  way  of 
set-off. 

In  Jenkins  v.  Rush  Brook  Coal  Co»  205  Pa. 
St.  166,  54  Atl.  715,  an  action  of  assumpsit 
on  a  contract  for  services,  ^  it  was  held 
that  defendant  could  not  set  off  the  value  of 
real  estate  and  stock  to  which  the  plaintifiT 
had  fraudulently  taken  title  in  his  own  name, 
but  which  in  fact  belonged  to  his  employer, 
and  which  had  not  been  converted  into  money 
for  his  own  use  by  the  plaintiff. 

In  Chamberlain  v.  Townsend,  72  Ore.  207, 
142  Pac.  782,  judgm^ent  affirmed  on  rehearing 
72  Ore.  214,  143  Pac.  924,  an  action  for 
labor  and  services  about  a  farm,  it  was  held 
that  a  counterclaim  for  the  conversion  and 
damage  of  personal  property  could  not  be 
sustained. 

Indehtedneaa  to  Employer, 

In  General. 

It  has  been  held  that  in  an  action  for  wages 
an  employer  may  set  off  an  indebtedness  of  the 
employee  to  him.  Wrought  Iron  Range  Co.  v; 
Young,  76  Ark.  18,  88  S.  W.  586;  Gallagher 
V.  Hathaway  Mfg.  Co.  172  Mass.  230,  51  N.  E. 
1086;  Johnson  v.  U.  S.  Life  Ins.  Co.  (Mass.) 
27  N.  E.  882;  Louisville,  etc.  R.  Co.  v.  Ken- 
nedy, 90  Tenn.  185,  16  S.  W.  113.  See  also 
Lewis  V.  Warren,  etc.  R.  Co.  (Tex.)  97  S.  W. 
104.  Compare  Leischke  v.  Miller,  100  111. 
App.  137. 

In  Wrought  Iron  Range  Co.  v.  Young,  su- 
pra, it  appeared  that  the  plaintiff,  who  had 
been  employed  by  the  defendant  for  the  years 

1897,  1898,  and  1899,  as  superintendent  to 
supervise  the  salesmen  selling  the  ranges 
manufactured  by  the  defendant,  sued  for  com- 
missions due  him   for   the  years  1807   and 

1898,  It  also  appeared  that  during  the  year 

1899,  the  plaintiff  had  overdrawn  his  account, 
and  that  if  he  were  charged  with  the  amounts 
advanced  to  him  by  the  defendant  during 


NESLT  y.  WILMORB. 

It4  ^rk.  4^0. 


87 


tkat  year,  the  amount  due  from  the  latter 
to  him.  would  be  materially  reduced.  The 
court  held  that  the  amountB  due  by  the  plain- 
tiff to  the  defendant  on  the  accounts  of  1809 
could  be  used  by  the  defendant  as  a  set-off 
against  the  sums  due  from  him  to  the  plain- 
tiff on  the  accounts  for  the  years  1807  and 
1898. 

In  JTohnston  ▼.  U.  S.  Life  Ins.  Go.  (Mass.) 
27  X.  £.  882,  it  appeared  that  under  a  con- 
tract an  insurance  company  agreed  to  lend  or 
advance  to  an  agent  in  equal  monthly  instal- 
ments a  specified  sum  of  money  per  month 
vhieh  sum  was  to  be  a  lien  on  the  agent's 
eonunissions.  In  an  action  by  the  agent 
against  the  insurance  company  to  recover  his 
conimissions,  it  was  held  that  this  sum  was 
properly  set  off  by  the  company. 

In  Louisville,  etc.  R.  Co.  v.  Kennedy,  00 
Tenn.  185,  16  S.  W.  113,  it  appeared  that 
under    an   arrangement  between   a   railroad 
eompany,  its  employees,  and  an  infipmary,  for 
the   treatment  of   employees   injured  in   the 
service   of  the  railway  company,  those  em» 
ployeea    who    accepted    the    benefits    of    at- 
tention    and    treatment    in    the    infirmary 
agreed    that    the    wages    due   them    at    the 
time  of  the  injury,  or  thereafter  earned  from 
the  company,   to  the  extent  of  the  charges 
incurred  by  them  at  the  infirmary,  were  to  be 
retained    by    the    company.      In    an    action 
against  the  railroad  company  for  the  wages 
due  to  an  employee  at  the  time  of  an  injury 
to  him  it  was  held  that  the  company  might 
set  off  the  charges  for  his  treatment  and  keep 
at  the  infirmary. 

In  Gallagher  v.  Hathaway  Mfg.  Co.  172 
Mass.  230,  61  N.  E.  1086,  it  was  held  that  a 
fine  imposed  on  an  employee  for  imperfections 
in  her  work  of  the  previous  week  under  a 
statute  (St.  1804,  c.  508,  §  55)  relating  to 
such  fines,  was  not  contrary  to  the  statute 
(St.  1804,  c.  508,  §  61)  requiring  manufac- 
turing corporations  among  others  to  pay  their 
employees  weekly,  and  that  in  a  suit  to  re- 
cover the  difference  iii  pay,  the  amount  of  the 
fine  might  be  set  off  against  her  claim. 

However,  it  has  also  been  held  that  in  a 
snit  for  wages,  the  defendant  cannot  set  off 
an  account  for  goods  sold  by  him  to  the 
plaintiff.  Leischke  v.  Miller,  100  111.  App. 
137. 

In  C.  L.  Pritchard  Mfg.  Co',  v.  Hartney, 
68  ni.  App.  336,  it  was  held  that  an  employer 
in  a  suit  to  recover  for  wages  could  not 
eet  off  an  order  executed  by  the  employee 
providing  for  the  payment  of  part  of  his 
wages  to  the  person  named  therein,  delivered 
to  the  employer  but  under  which  he  had  made 
no  payments. 

In  Schlesinger  v.  Burland,  42  Misc.  206, 
85  y.  Y.  S.  350,  it  appeared  that  the  plaintiff 
was  employed  as  a  traveling  salesman  for  a 
year  by  a  written  agreement,  pursuant  to  the 


terms  of  which  he  was  to  receive  for  his  serv- 
ices a  certain  percentage  of  the  gross  amount 
of  his  sales,  and  the  defendants  were  to  ad- 
vance him  a  specified  sum  monthly,  besides  his 
necessary  traveling  expenses.  It  was  further 
provided  that  ''said  advances  and  traveling 
expenses"  should  "be  charged  to  and  deducted 
from  the  commissions  of  the  plaintiff,  "com- 
puted at  the  end  of  the  period  of  employ- 
ment." To  the  plaintiff's  cause  of  action,  for 
two  of  the  monthly  instalments,  the  defend- 
ants asserted  a  counterclaim  of  a  sum  alleged 
to  have  been  advanced  in  excess  of  the  amount 
of  the  plaintiff's  commissions.  It  was  held 
that,  as  the  agreement  had  not  been  deter- 
mined by  the  expiration  of  time  or  other- 
wise, the  counterclaim  was  not  available  to 
the  deifendants  for  the  purposes  for  which 
it  was  pleaded. 

SXTPFOBT   OF   MlI7<HI    BlCPLOYllL 

In  a  suit  by  a  parent  against  the  employer 
of  his  minor  son,  to  recover  the  son's  wages, 
the  employer  may  set  off  the  part  of  the  wages 
of  the  plaintiff's  son  paid  to  him  in  neces- 
saries furnished  by  the  employer  during  the 
course  of  the  employment.  Culberson  v.  Ala- 
bama Constr.  Co.  127  Ga.  590,  56  S.  E.  765, 
0  Ann.  Cas.  607,  0  L.R.A.(N.S.)  411;  Newton 
V.  Cooper,  13  Ga.  App.  458,  70  S.  E.  366; 
Rounds  V.  McDaniel,  133  Ky*  660,  10  Ann. 
Cas.  326,  118  S.  W.  056,  134  Am.  St.  Rep. 
482;  Dunn  v.  Altman,  50  Mo.  App.  231; 
Roundy  v.  Thatcher,  40  N.  H.  526.  See  also 
Huntoon  v.  Hazelton,  20  N.  H.  388. 

In  Allen  v.  Allen,  60  Mich.  636,  27  N".  W. 
702,  an  action  of  assumpsit  brought  by  a 
father  against  his  son,  it  appeared  that  the 
son  pleaded  a  set-off  for  money  earned  by  him 
while  a  minor  under  an  express  promise  or 
consent  of  the  father  that  the  should  have  his 
time  and  be  entitled  to  receive  his  wages. 
The  jury  found  that  the  evidence  did  not 
support  the  promise  and  the  set-off  claimed. 

Incomplete  Performance  of  Contract, 

QurmNQ  OB  Disohabob  befobe  End  of  Tebm. 

In  an  action  for  wages  by  a  servant  who 
quits  the  employment  before  the  expiration  of 
the  term  thereof  or  who  is  discharged  before 
the  end  of  the  term,  the  defendant  employer 
may  counterclaim  for  the  damages  sustained 
by  him  by  reason  of  the  nonfulfilment  of  the 
term  of  the  employment.  Buckwater  v. 
Bradley,  104  S.  W.  070,  31  Ky.  L.  Rep.  1177; 
Pungs  V.  American  Brake-Beam  Co.  128 
Mich.  318,  87  N.  W.  364,  8  Detroit  Leg.  N. 
682;  Williams  v.  Crane,  163  Mich.  80,  116 
N.  W.  554;  Seabum  v.  Zachmann,  00  App. 
Div.  218,  00  N.  Y.  S.  1005;  Snyder  v.  Walker, 
7  Ohio  Cir.  Dec.  00;  Hildebrand  v.  American 
Fine  Art  Co.  100  Wis.  171,  86  N.  W.  268, 
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53  L.R.A.  826.  See  also  Ricks  y.  Yates,  5 
Ind.  115;  Gillespie  v.  Ashford,  125  la.  729,  101 
X.  VV.  640;  Mernagh  v.  Nichols,  132  App.  Div. 
509,  118  N.  Y.  S.  69 ;  Oliver  v.  McArthur,  158 
App.  Div.  241,  143  N.  Y.  S.  126;  Rittle  v. 
Woodward,  31  N.  D.  113,.  153  N.  W.  951; 
Shoup  V.  Shoup,  15  Pa.  St.  361;  Felpel  v. 
Hershour,  1^  Pa.  St.  587,  18  Ail.  419;  Mc- 
Dougal  V.  Van  Allen  Co.  19  Ont.  L.  Rep.  351, 
4  Ont.  W.  Rep.  173.  Compare  Riech  v.  Bolch, 
68  la.  526,  27  N.  W.  507;  Lynn  v.  Seby,  29 
N.  D.  420,  151  N.  W.  31,  L.R.A.1916E  788. 

In  Porter  v.  Whitlock,  142  la.  66,  120  N. 
W.  649,  it  appeared  that  the  plaintiff  entered 
into  the  defendant's  employment  as  a  farm 
laborer,  under  a  written  contract  specifying  a 
rate  per  month  of  compensation  for  one  year, 
with  free  rent  of  a  house  on  the  defendant's 
premises.  In  an  action  for  the  value  of  his 
services,  the  contract  having  been  terminated 
before  the  expiration  of  its  term,  the  defend- 
ant by  way  of  set-off,  and  also  as  the  basis  for 
a  counterclaim,  alleged  certain  items  of  in- 
debtedness of  the  plaintiff  to  him,  including 
damages  for  breach  of  the  contract,  and  for 
negligence  in  rendering  the  services  for  which 
the  plaintiff  sought  recovery.  All  the  items 
of  claim  in  favor  of  the  defendant  against  the 
plaintiff  were  pleaded  defensively  by  way  of 
set-off,  and  also  as  a  ground  for  an  affirmative 
relief  by  way  of  counterclaim,  and  the  trial 
court  directed  the  jury  to  consider  these 
matters  by  way  of  affirmative  defense,  and 
to  allow  as  set-off  such  sum  as  the  evidence 
showed  to  be  due  from  the  plaintiff  to  the 
defendant  on  account  of  those  items.  Since 
the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  from  which  it  was  evident  that  some 
amount  was  allowed  to  the  defendant  on  ac- 
count of  those  items,  it  was  held  that  there 
could  have  been  no  error  prejudicial  to  the 
defendant  in  the  failure  of  the  court  to  in- 
struct with  reference  to  those  items  as  a  basis 
for  a  counterclaim. 

In  Gillespie  v.  Ashford,  125  la.  729,  101 
N.  W.  649,  an  action  on  a  written  contract 
for  work  to  be  performed,  the  plaintiff  sued 
for  damages  by  reason  of  his  alleged  wrongful 
discharge.  It  appeared  that  the  defendants 
did  not  plead  that  they  discharged  the  plain- 
tiff for  cause,  and  interposed  no  counterclaim 
for  his  failure  to  perform  work  as  agreed,  save 
that  by  reason  of  such  failure  they  lost  a 
raining  claim,  damaging  them  to  the  extent 
of  a  sum  stated.  In  discussing  an  instruc- 
tion withdrawing  certain  evidence  from  the 
jury,  the  court  said:  "The  contract  fixed  the 
price  and  value  of  the  plaintiff's  service,  and, 
so  long  as  he  performed  or  undertook  to  per- 
form it,  and  was  continued  in  the  defendant's 
employ,  they  were  bound  to  pay  the  contract 
price.  A  counterclaim  would  perhaps  lie  for 
failure  to  perform  the  work  according  to 
agreement,  and  this  was  interposed;  but  the 
facts    therein    recited    have    reference    to    a 


particular  damage,  and  the  evidence  should 
be  confined  to  that  point." 

In  Lawreikce  v.  GuUifer,  38  Me.  532,  it  was 
held  that  if  the  conduct  of  the  plaintiff,  hired 
by  the  month  for  a  term,  was  so  bad  that  the 
defendant  was  justified  in  discharging  him 
before  the  term  was  out,  the  plaintiff  could 
recover  the  value  of  his  services  at  not   to 
exceed  the  contract  price,  but  that  the  de- 
fendant was  not  entitled  to  damages  by  reason 
of   the   necessity    of    employing    another    at 
higher  wages  for  the  remainder  of  the  term. 
The  court  said :     "When  one  person  contracts 
to  labor  for  another  for  a  stipulated  time, 
he  immediately  engages  to  conduct  properly* 
and  to  labor  faithfully.    This  he  may  fail  to 
do,   by    performing   his    duties    imperfectly. 
His  employer  is  not  obliged  to  receive  such 
imperfect    service.      He    may    discharge    the 
labor.     This  should  not  subject  the  laborer 
to  the  payment  of  damages  occasioned  to  the 
employer,  by  his  being  obligated  to  employ 
another  at  higher  wages  to  perform  the  du- 
ties for  the  remainder  of  the  time.    For  the 
imperfection,  which  authorized  the  discharge, 
may  have  occurred  without  any  wilful  inten- 
tion to  violate  the  contract.     It  may  liave 
been  the  consequence  of  ignorance  or  of  in- 
firmity of  temper.     In  this  respect  it  would 
differ  from  a  voluntary  refusal  on  the  part 
of  the  laborer  to  perform  his  contract,  by 
which   he  would  forfeit  his  wages,  and  he 
should  not  be  subject  to  such  a  forfeiture. 
His  employer  in  such  case  cannot  reasonably 
claim  to  recover  damages  for  a  violation  of 
the  contract,  by  his  not  continuing  to  labor 
for  the  whole  agreed  time,  for  he  has  chosen 
to  prevent  it.    It  is  alleged  in  argument,  that 
the    laborer    compelled    him    to    make    that 
choice.    He  may  have  compelled  him  to  decide, 
whether  he  would  receive  an  imperfect  serv- 
ice, or  bear  with  an  infirmity  of  temper,  or 
refuse  to  do  so  and  employ  another.    Still  the 
choice  is  made  by  the  employer,  and  he  should 
not  make  it  hod  then  claim  to  recover  dam- 
ages, because  the  laborer  did  not  continue  to 
perform  his  contract.    When  he  is  required  to 
pay  the  laborer  not  the  full  contract  price,  but 
only  for  the  actual  value  of  his  services,  he 
can  have  no  just  cause  of  complaint,  unless 
the   laborer   has   intentionally  and   wilfully 
conducted  in  such  a  manner  as  to  render  it 
necessary,  that  he  should  be  discharged.    It  is 
only,  when  he  does  this,  that  he  is  required 
to  pay  other  damages,  than  the  loss  of  his 
agreed  compensation.    And  when  he  does  this, 
he  may  justly  be  required,  as  in  other  cases 
of  a  voluntary  and  wilful  violation  of  his 
contract,  to  make  compensation  for  the  injury 
occasioned  by  his  not  continuing  to  lalx)r  for 
the  whole  stipulated  time,  although  he  may 
have  been  discharged  by  his  employer." 

In  Riech  v.  Bolch,  68  la.  526,  27  *N,  W.  507, 
an  action  for  work  and  labor  performed  by 
the  plaintiff  for  the  defendant,  the  evidence 
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fiLowed  that  the  plaintiff  quit  the  defendant's 
employment  during  the  aeason  when  the  latter 
«i&4»  en|raged  in  making  hay.    The  defendant 
offered,   to  prove,  in  support  of  his  counter* 
claim,  that  when  the  plaintiff  left  his  service 
he  had  a  large  quantity  of  hay  in  the  shock, 
that  he  had  a  quantity  of  uncut  hay  in  the 
field,   that  he  was  not  able  to  employ  other 
help  to  save  that  hay,  and  that  it  was  lost 
in    consequence  of   the  plaintiff's  refusal  to 
continue  in  his  services  during  the  remainder 
of    tlxe   term  of   his  employment.     He   also 
offered  to  prove  the  value  of  the  hay  at  tlie 
time  the  plaintiff  quit  his  service.    The  court 
auatJLined   the  exclusion  'of  this  evidence  as 
not   offering  the  measure  of  the  defendant's 
damages  ~for  the  alleged  breach  of  the  contract, 
saying :    "The  damages  sustained  by  defendant 
in  the  loss  of  the  hay  are  too  remote  to  be 
recovered  in  an  action  for  violation  of  the 
eontract.     It  cannot  be  said  that  the  injury 
complained  of  is  the  natural  and  proximate 
consequence  of  plaintiff's  breach  of  contract." 
In  Lynn  v.  Seby,  29  H.  I>.  420,  151  K  W. 
31,   L..R^.1916£    788,  it   appeared   that  the 
plaintiff  agreed  to  thresh  all  the  defendant's 
grain.     He  threshed  the  wheat  and  oats,  but 
refused  to  thresh  the  flax.    The  defendant  was 
unable  to  procure  the  threshing  of  his  flax 
that  fall,  and  on  the  plaintiff's  suit  for  the 
balance  of   his   services,   counterclaimed    for 
the  amount  of  the  resulting  damage  from  the 
flax    remaining    unthreshed    throughout    the 
winter.     It  was  held  that  his  counterclaim 
did  not  plead  a  cause  of  action  for  damages, 
for  the  reason  that  the  loss  of  grain  through 
resulting  exposure  to  the  elements  was  a  re- 
mote and  not  a  proximate  consequence  of  the 
breach  of  the  contract,  follotcing   Hayes   v. 
Cooley,  13  N.  D.  204,  100  N.  W.  250,  wherein 
a  like  ruling  was  made  on  a  substantially 
similar  state  of  facts. 

Where  a  contract  of  employment  gives  the 
employee  the  right  to  leave  at  any  time  he 
sees  proper,  while  the  employer  may  be  dam- 
aged because  the  employee  quit  his  service,  the 
damages  cannot  be  set  off  against  the  amount 
of  the  wages  due.  Wilmington  Coal  Mln.  etc. 
Co.  T.  Lamb,  00  111.  465. 

QnmiNo  WITHOUT  Giving  REQUiuBa)  Notice. 

In  an  action  for  wages  by  one  who  is  em- 
ployed under  a  contract  for  no  definite  time, 
terminable  by  him  on  the  giving  of  a  notice 
tn  quit  to  the  employer  a  specified  length  of 
time  before  leaving  the  employment,  the  em- 
ployer may  recoup  the  damages  suffered  by 
him  in  consequence  of  the  employee's  leaving 
without  giving  the  required  notice.  Satch- 
weil  V.  Williams,  40  Conn.  371 ;  Hunt  v.  Otis 
Co.  4  Mete.   (Mass.)   464. 

In  the  case  first  cited  it  appeared  that  the 
plj^intiff  entered  into  the  employment  of  the 
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defendant  as  an  operative  in  his  mill  for 
certain  stipulated  daily  wages,  but  for  no 
specified  time,  under  a  contract  which  con- 
tained a  provision  that  the  plaintiff  should 
give  fourteen  days'  notice  to  the  defendant 
before  leaving  his  employment.  It  was  ad- 
mitted that  the  plaintiff  continued  in  the 
service  of  the  defendant  only  about  a  month, 
and  that  he  had  violated  the  contract  by  leav- 
ing without  notice.  It  appeared  that  his  em- 
ployment was  to  tend  a  spinning  jack,  and 
that  it  was  necessary  that  the  jack  should  be 
kept  running  and  that  by  reason  of  the  plain- 
tiff's leaving  the  jack  was  idle  for  three  work- 
ing days.  The  defendant  thereby  claimed  to 
have  suffered  damage,  which  he  sought  to 
recoup  against  the  plaintiff's  claim  for  wages. 
In  holding  that  the  trial  court  erred  in  adopt- 
ing as  the  measure  of  the  defendant's  damages 
the  amount  of  the  plaintiff's  wages  for  those 
three  days,  and  in  failing  to  take  into  con- 
sideration the  injury  to  the  defendant  by  the 
stoppage  of  his  jack  and  looms,  the  court 
said:  '*The  proper  rule  in  such  case  is  the 
actual  injury  sustained  by  the  breach  of  the 
contract,  but  it  must  not  be  of  a  character  so 
uncertain  and  indefinite  as  to  be  incapable  of 
such  proof  as  should  reasonably  satisfy  the 
mind  of  the  court,  and  enable  it  to  come  to 
a  satisfactory  conclusion  that  the  damage 
amounts  to*  at  least  a  certain  precise  and 
definite  sum.  We  experience  some  embarrass- 
ment from  the  fact  that  from  the  somewhat 
ambiguous  phraseology  of  the  motion,  we  are 
not  certain  of  adopting  the  meaning  of  the 
court.  If  it  clearly  appeared  from  the  record 
that  the  defendant's  evidence  was  excluded 
from  consideration  on  the  ground  that  it 
was  too  vague  and  uncertain  to  enable  the 
court  to  deduce  from  it  that  the  defendant 
had  sustained  any  particular  amount  of 
damage  by  the  suspension  of  his  machines, 
we  should  be  satisfied  with  the  disposition 
made  of  the  question.  But  we  are  of  the 
opinion  that  the  motion  is  not  fairly  entitled 
to  that  construction.  It  is  found  that  the  de- 
fendant was  only  able  to  state  the  amount 
proximately,  and  that  his  witnesses  differed, 
and  this  seems  to  have  been  the  reason  for  the 
disallowance  of  the  defendant's  claim.  From 
the  nature  of  the  case  the  defendant  could 
only  have  proximately  stated  his  precise  dam- 
age. It  was  not  possible  to  demonstrate  to 
the  court  that  it  was  exactly  a  certain  sum. 
In  this  respect  the  case  does  not  differ  in 
principle  from  an  action  for  slander,  or  se- 
duction, or  breach  of  promise  to  marry,  or 
negligence  resulting  in  personal  injury.  In 
these,  and  many  others,  the  amount  of  damage 
is  necessarily  proved  by  evidence  largely  made 
up  of  opinions  and  estimates  which  only 
approximate  the  precise  sum,  and  the  plain- 
tiff's witnesses,  if  intelligent  and  credible,  al- 
ways differ  in  their  statements  of  the  amount; 
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and  therefore  we  think  it  unsafe^  in  a  caae 
like  the  present,  to  approve  a  ruling  which 
rejects  a  claim  to  damage,  otherwise  lawful 
and  unexceptional,  on  the  ground  that  the 
party  could  only  state  the  amount  of  his  in- 
jury proximately,  and  his  witnesses  differed  in 
their  judgment.  But  precise  sums  were  giyen 
by  way  of  opinion,  and  the  lowest  estimate 
was  more  than  double  the  plaintiff's  entire 
demand,  and  this  evidence  was  uncontradicted 
by  the  plaintiff;  and  we  conceive  the  error 
of  the  court  to  have  consisted  in  establishing 
an  improper  basis  of  computation,  and  not  in 
declining  to  consider  evidence  because  of  its 
uncertainty.  In  fixing  the  defendant's  dam- 
ages at  the  amount  of  the  plaintiff's  wages 
for  three  days,  and  thereby  establishing  as  the 
rule  of  compensation  for  a  breach  of  con- 
tract by  wrongfully  leaving  the  defendant's 
employment,  the  simple  wages  of  the  plaintiff, 
or  what  it  would  have  cost  to  pay  another 
man  for  the  same  service,  the  court  adopted 
a  principle  which  if  sanctioned  can  hardly  fail 
to  bear  oppressively  upon  manufacturers  who 
employ  operatives  to  tend  machines  on  which 
the  operation  of  other  machines  doing  a  more 
advanced  stage  of  the  work  depends;  and  this 
case  presents  a  fair  illustration  of  the  mis- 
chief. A  party  without  fault  should  not  be 
subjected  to  such  consequences  by  the  wrong- 
ful act  of  another,  if  it  can  be  avoided  by  any 
fair  construction  of  the  record,  and  any  rea- 
sonable interpretation  of  legal  principles." 

Illness  ob  Absence  fbom  Duty* 

Where  a  servant  absents  himself,  or  by 
reason  of  sickness  or  death  is  disabled  from 
performing  active  duty  or  rendering  efficient 
service  in  the  business  of  the  employer,  the 
latter  is  entitled,  in  a  suit  to  recover  the 
wages  of  the  employee,  to  reduce  the  amount 
thereof  by  proof  of  the  damages  sustained  by 
him  in  consequence  of  the  failure  of  the  serv- 
ant to  complete  the  stipulated  term  of  service. 
Hunter  v.  VValdron,  7  Ala.  753;  Jones  v. 
Deyer,  16  Ala.  221;  Patrick  v.  Putnam,  27 
Vt.  759.  See  also  Greene  v.  Linton,  7  Port. 
(Ala.)  133,  31  Am.  Dec.  707;  Clark  v.  Gilbert, 
26  N.  Y.  279,  84  Am.  Dec.  189. 

So  where  an  overseer,  employed  at  a  stipu- 
lated sum  per  annum,  is  sick  a  part  of  the 
year,  so  as  to  unfit  him  for  active  duty,  if  the 
employer  has  been  injured  by  the  imperfect 
performance  of  the  overseer's  undertaking, 
the  damages  may  be  recouped  so  as  to  com- 
pensate him  for  the  injury.  Hunter  v.  Wal- 
dron,  7  Ala.  763 ;  Jones  v.  Deyer,  16  Ala.  221. 

In  Ewing  v.  Janson,  67  Ark.  237,  21  S.  W. 
430,  an  action  for  services,  the  defendant 
filed  a  counterclaim  for  time  lost  from  work  by 
the  plaintiff  during  the  term  of  his  original 
eff.ployment,  amounting  to  about  half  the 
term.     It   was   held    that    as    the    evidence 


showed  that  the  employer  merely  accepted  tlia 
Bervice  rendered  as  all  that  he  could  get 
toward  a  performance^  he  might  recoup  his 
damages  in  an  action  for  the  value  of  the 
service. 


EATOH 

▼. 


BOSTON  SAFE  DEPOSIT  AND  TBUST 
COMPANY  ET  AI.. 

United    States    Supreme   Court — ^March    13, 

1916. 

»40  U.  8.  427;  36  8.  Ct.  391. 


Bankraptoj  —  Property  Paasinc  to 
Tnutee  ^  Interest  of  Beneficiary  in 
Spendthrift  Tmst. 

The  equitable  life  interest  of  the  beneficiary 
in  a  trust  created  by  a  bequest  of  a  fund  to 
a  trustee  to  pav  the  entire  net  income  there- 
of to  the  beneficiary  for  life  **free  from  the 
interference  or  control  of  her  creditors"  does 
not  pass  to  her  trustee  in  bankruptcy,  under 
the  Bankrupt  Act  of  July  1,  1838  (30  Stat,  at 
L.  666,  chap.  641,  1  Fed.  St.  Ann.  [2d  ed.l 
1171),  §  70a  (6),  vesting  in  the  trustee  all 
property  that  the  bankrupt  "could  by  any 
means  have  transferred,"  where  the  local  law 
treats  such  restrictions  against  interference 
or  control  by  creditors  as  limiting  the  char- 
acter of  the  equitable  property,  and  inherent 
in  it. 

[See  note  at  end  of  this  case.] 

Error  to  Massachusetts  Supreme  Judicial 
Court. 

Bill  for  instructions  by  Boston  Safe  De- 
posit and  Trust  Company,  Trustee  under  the 
will  of  John  W.  Leighton,  deceased.  To  re- 
view judgment  rendered,  John  E.  Eaton, 
Trustee  in  Bankruptcy  of  the  Estate  of  Fan- 
nie Leighton  Luke,  brings  error.  The  facts 
are  stated  in  the  opinion.     Affirmed. 

Oilhert  E,  Kemp  for  plaintiff  in  error. 
Raymond    H.    Oveaon,    Ale^rander    Kendall 
and  Matthew  Hale  for  defendants  in  error. 

[427]  Holmes,  J.— This  is  a  bill  for  in- 
structions, brought  by  the  Trust  Company,  the 
principal  defendant  in  error,  to  ascertain 
whether  a  fund  bequeathed  to  it  in  trust  for 
Mrs.  Luke,  [428]  codefendant  in  error,  passed 
to  her  trustee  in  bankruptcy.  The  bequest 
was  of  seventy-five  thousand  dollars,  "The 
whole  of  the  net  income  thereof  to  be  paid  my 
adopted  daughter,  Fannie  Leighton  Luke,  wife 
of  Otis  H.  Luke,  of  said  Brookline  during  her 
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life  ^Mxierly  in  eaeh  and  every  year  to- 
gether with  such  portion  of  the  principal 
of  aaid  truat  fund  as  shall  make  the  amount 
to  be  paid  her  at  least  Three  Thousand  Dol- 
Ure  a  year  during  her  life,  said  income  to 
be  free  from  the  interference  or  control  of 
her  creditors."  It  is  establiehed  law  in  Mas- 
ssehusetts  that  such  trusts  are  valid  and 
effective  against  creditors,  Broadway  Nat. 
Bank  v.  Adams,  133  Mass.  170,  43  Am.  Rep. 
504,  and  subject  to  what  we  are  about  to 
say,  against  assignees  in  insolvency  or  trus- 
tees in  bankruptcy.  Billings  v.  Marsh,  153 
Masa.  ^11,  26  K.  £.  1000,  26  Am.  St.  Bep. 
635,  10  LJK.A.  764;  Munroe  v.  Dewey,  176 
Mass.  184,  57  N.  £.  340,  79  Am.  St.  Rep. 
304.  The  trustee  in  bankruptcy  seeks  to 
avoid  the  effect  of  these  decisions  on  the 
ground  that  Mrs.  Luke's  equitable  liie  in- 
terest was  held  by  the  Supreme  Court  of 
the  State  to  be  assignable,  and  that  there- 
fore it  passed  under  §  70a  (5)  of  the  Bank- 
ruptcy Act  (1  Fed.  St.  Ann.  [2d  ed,]  1171) 
vesting  in  the  trustee  all  property  that  the 
bankrupt  '"could  by  any  means  have  trans- 
ferred." The  Supreme  Judicial  Court,  how- 
ever, held  that  the  above  cited  cases  governed 
and  that  the  property  did  not  pass.  220 
Mass.  484. 

If  it  be  true  without  qualification  that  the 
bankrupt  could  have  assigned  her  interest 
and  by  so  doing  could  have  freed  from  the 
trust  both  the  fund  and  any  proceeds  re- 
ceived by  her,  the  argument  would  be  very 
strong  that  the  statute  intended  the  fund 
to  pass.  There  would  be  an  analogy  at  least 
with  the  provision  giving  the  trustee  all  pow- 
ers that  the  bankrupt  might  have  exercised 
for  her  own  benefit,  §  70a  (3)  (1  Fed.  St. 
Ann.  [2d  ed.]  1169)  and  there  would  be 
difficulty  in  admitting  that  a  person  could 
have  property  over  which  he  could  exercise 
all  the  powers  of  ownership  except  to  make 
it  liable  for  his  debts.  The  conclusion  that 
the  [429]  fund  was  assignable  was  based 
on  two  cases,  and  we  presume  was  meant 
to  go  no  farther  than  their  authority  re- 
quired. The  first  of  these  simply  held  that 
an  executor  was  not  liable  on  his  bond  for 
paying  over  an  annuity  to  an  assignee  as 
it  fell  due,  when  the  assignor  to  whom  it 
was  bequeathed  free  from  creditors  had  not 
attempted  to  avoid  his  act.  Ames  v.  Clarke, 
106  Maes.  573.  The  other  case  does  not  go 
beyond  a  dictum  that  carries  the  principle 
no  farther.  Huntress  v.  Allen,  195  Mass. 
226,  80  N.  £.  949,  122  Am.  St  Rep. 
243.  It  is  true  that  where  the  restric- 
tion has  been  enforced  there  generally  has 
been  a  clause  against  anticipation,  but  the 
presoit  decision  in  following  them  holds  the 
restricting  clause  paramount,  and  therefore 
we  feel  warranted  in  assuming  that  the  pow- 
er of  alienation  will  not  he  pressed  to  a 


point  inconsistent  with  the  dominant  intent 
of  the  will.  Whether  if  that  power  were 
absolute  the  restriction  still  should  be  up- 
held as  in  case  of  a  statutory  exemption  that 
leaves  the  bankrupt  free  to  convey  his  rights 
it  is  unnecessary  to  decide. 

The  law  of  Massachusetts  treats  such  re- 
strictions as  limiting  the  character  of  the 
equitable  property  and  inherent  in  it.  Dunn 
y.  Dobson,  198  Mass.  142,  146,  84  N.  £.  827 ; 
Lathrop  v.  Merrill,  207  Mass.  6,  9,  92  N.  E. 
1019.  Whatever  may  have  been  the  criti- 
cisms upon  the  policy  and  soundness  of  the 
doctrine,  and  whatever  may  be  the  power  of 
this  court  to  weigh  the  reasoning  upon  which 
it  has  been  established  by  the  Massachusetts 
cases,  Page  v.  Edmunds,  187  U.  S.  596,  602, 
23  S.  Ct.  200,  47  U.  S.  (L.  ed.)  318,  it  has 
been  established  too  long  and  is  too  nearly 
sanctioned  by  the  decisions  of  this  >court  to 
be  overthrown  here.  Nichols  y.  Eaton,  91 
U.  S.  716,  23  U.  S.  (L.  ed.)  264;  Shelton 
y.  King,  229  U.  S.  90,  99,  33  S.  Ct  686, 
57  U.  S.  <L.  ed.)  1086.  The  policy  of  the 
Bankruptcy  Act  is  to  respect  state  exemp- 
tions, and  until  the  Massachusetts  decisions 
shall  have  gone  farther  than  they  yet  have 
we  are  not  prepared  to  say  that  the  present 
bequest  is  not  protected  by  the  Massachusetts 
rule. 

Decree  affirmed. 


HOTEL 

Efleot  OA  Spendthrift  Trast  of  Bank- 
rnptoy  of  Benelloiary. 

Introductory,  91. 

Where  Trust  Is  Valid  as  to  Creditors,  92. 

Where  Trust  Is  Invalid  as  to  Creditors: 

Generally,  93. 

Trust  Determinable  on  Bankruptcy,  95. 

Trust  Determinable  on  Voluntary  Alien- 
ation, 95. 

Trust  Not  Liable  for  Debts,  96. 

Absolute  Discretion   in  Trustee,  96. 

Trust  to  Vest  on  Solvency,  97. 


Jntroductarp» 

The  purpose  of  this  note  is  to  review  the 
cases  passing  on  the  right  of  a  trustee  in 
bankruptcy  to  claim  the  beneficial  interest 
in  a  spendthrift  trust  created  in  favor  of 
the  bankrupt. 

The  note  exeludes  the  cases  involving  trusts 
created  under  the  New  York  statute  provid- 
ing for  the  creation  of  a  trust  to  receive  the 
rents  and  profits  of  real  property  and  the 
rights  of  creditors  to  the  surplus  income  of 
the  trust  property  where  no  valid  direction 
for  accumulation  is  given. 


82 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


Two  views  obtain  as  to  spendthrift  trusts; 
one  which  deems  such  a  trust  to  be  valid  as 
to  creditors  and  the  other  which  holds  it  to 
be  invalid  as  against  the  claims  of  creditors. 
See  the  notes  to  Mason  v.  R.  I.  Hospital 
Trust  Co.  3  Ann.  Cas.  586;  Mattison  v.  Mat- 
tison,  18  Ann.  Cas.  218 ;  and  Boston  Safe  De- 
posit, etc.  Co.  V.  Collier,  Ann.  Cas.  1918C 
962.  The  determination  of  the  effect  of  bank- 
ruptcy on  such  trusty  of  course,  depends 
primarily  on  which  of  the  foregoing  rules  18 
upheld. 

Where  Trust  la  Valid  aa  to  Creditors* 

In  jurisdictions  where  a  spendthrift  trust 
is  valid,  the  interest  of  the  beneficiary  does 
not  pass  to  his  trustee  in  bankruptcy. 
Spindle  v.  Shreve,  9  Biss.  199,  4  Fed.  136; 
Munroe  y.  Dewey,  176  Mass.  184,  57  N.  E. 
340,  79  Am.  St.  Rep.  304;  Boston  Safe  De- 
posit, etc.  Co.  V.  Luke,  220  Mass.  484,  108  N. 
K.  64,  L.R.A.1917A  988,  affirmed  by  the  re- 
ported case;  Brown  v.  Lumbert,  221  Mass. 
419,  108  N.  E.  1079.  See  also  Perry  v.  Avery 
148  Mich.  211,  111  N.  W.  746. 

Thus  in  Boston  Safe  Deposit,  etc.  Co.  v. 
Luke,  supra,  which  was  affirmed  by  the  re- 
ported case  in  holding  that  the  interest  of 
the  beneficiary  under  a  trust  created  by  will, 
to  be  free  from  the  interference  or  control 
of  creditors  did  not  pass  to  the  assignee  in 
bankruptcy,  although  such  interest  was  as- 
signable, the  court  said:     "The  trustee   in 
bankruptcy  seeks  to  take  this  case  out  of  the 
decisions    made   in    Billings   v.    Marsh,    153 
Mass.  311;  and  Munroe  v.  Dewey,  176  Mass. 
184,  because  the  bankrupt's  equitable  life  in- 
terest  in   the   case   at   bar   was   assignable. 
There  is  nothing  in  the  will  which  forbids 
the  life  tenant's  assigning  her  equitable  life 
interest.     It  follows  that  it  was  assignable. 
Ames  V.  Clarke,  106  Mass.  573;  Huntress  v. 
Allen,  195  Mass.  226.     It  is  the  contention 
of  the  trustee  in  bankruptcy  that,  being  as- 
signable, the  life  interest  passed  to  him  un- 
der §  70a   (5)    of  the  bankrupt  act,  which 
provides  that  all  'property  which  prior  to  the 
filing    of    the    petition    he    [the    bankrupt] 
could  by  any  means  have  transferred'  shall 
vest  in  the  trustee.     But  the  immunity  of 
the  equitable  life  interest  in  the  case  at  bar 
does  not  depend  upon  the  kind  of  property 
which    (by  the  tek*ms  of  the  bankrupt  act) 
passes   to  the  trustee  in   bankruptcy.     The 
immunity  of  the  equitable  life  interest  goes 
farther  back.     It  goes  back  to  the  fact  that 
this  equitable  life  interest  is  not  subject  to 
bankruptcy  proceedings  at  all.    By  the  terms 
of  the  will  creating  it  the  equitable  life  in- 
terest here  in  question  is  to  be  'free  from  the 
interference  or  control  of  her  [the  life  ten- 
ant's]  creditors.'     It  is  immaterial  whether 
the  machinery  set  in  motion  by  the  creditors 


is  a  bill  in  equity  to  reach  and  apply  her 
equitable  interests,  or  an  involuntary  peti- 
tion in  bankruptcy  to  secure  all  her  property 
legal  and  equitable.  The  equitable  life  es- 
tate created  by  the  will  here  in  question  is  to 
be  'free  from  the  interference  or  control  of  her 
creditors,'  and  under  the  doctrine  of  Broad- 
way Nat.  Bank  v.  Adams,  133  Mass.  170, 
that  direction  will  be  enforced.  We  have  ex- 
amined all  the  cases  cited  by  the  trustee  in 
bankruptcy  and  find  nothing  in  them  which 
requires  notice.  By  the  terms  of  the  will 
'the  whole  of  the  net  income'  is  to  be  'free 
from  the  interference  or  control  of  her  [the 
life  tenant's]  creditors.'  The  whole  income, 
including  all  arrearages,  is  to  be  paid  to  the 
life  tenant." 

In  Durant  ▼.  Massachusetts  Hospital  Lw 
Ins.   Co.   2  Low.  575,   16  Nat.  Bankr.  Rep. 
324,  15  Alb.  L.  J.  436,  8  Fed.  Cas.  No.  4,188, 
a  bill  in  equity  was  filed  by  an  assignee  in 
bankruptcy  asking  that   a   certain   fund  or 
some  part  of  it  might  be  decreed  to  belong 
to  such  assignee.    It  appeared  that  the  fund 
in  question  was  deposited  with  a  trust  com- 
pany to  pay   an   annuity  to  the  bankrupt, 
and  after  his  decease  to  his  wife,  the  annu- 
ity to  be  applied  to  the  support  of  the  bank- 
rupt  and   his   wife   and   the   education    and 
support  of  their  children.    The  court  in  hold- 
ing that  the  bankrupt  was  a  subtrustee  and 
that  the  trustee  was  not  entitled  to  any  part 
of  the  annuity  said:     "Then  the  question  re- 
mains:    What  interest  have  the  creditors  of 
S.  K.  Williams,  Jr.,  in  this  annuity?    It  was 
conceded  at  the  argument,  and  is  the  law, 
that  whatever  Williams  could  have  assigned, 
or  his  creditors  could  have  reached  by  any 
proceedings  in  equity,  can  be  made  available 
by  his  assignee  for  the  payment  of  his  debts. 
There  are  cases   in   which   the  courts  have 
inferred  from  the  terms  of  the  settlement, 
or  from  the  situation  of  the  parties^  that  the 
beneficiaries  were  to  take  equal  shares,  per 
capita.     One  of  the  earliest  of  these  cases 
is  Rippon   v.   Norton,  2   Beav.    (Eng.)    63; 
but  the  propriety  of  the  decree  in  that  case 
was  questioned  in  Wallace  v.  Anderson,  16 
Beav.    (Eng.)    533;    and   such   an   artificial 
mode  of  division  could  not  have  been  con- 
templated and  would  not  be  just,  in  existing 
circumstances    of    this    family.      There    are 
other  cases  in  which  an  inquiry  has  been  or- 
dered before  a  master  into  the  necessities  of 
the  wife  and   children,  with   an   intimation 
that  whatever  was  not  wanted  for  their  sup- 
port and  education  would  belong  to  the  as- 
signee.    Where,  however,  the  trustees  have 
a  discretion  by  which  they  may  deprive  the 
debtor  of  income  altogether,  I  understand  the 
modern  doctrine  in  England  to  be  that  the 
assignee  in  bankruptcy  will  take  only  what, 
if  anything,  the  trustees  actually  appropri- 
ate to  the  debtor.    Lord  ▼.  Bunn,  2  Y.  &  C. 
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Ch.    (Eng.)    98;    Keareley   ▼.   Woodcock,   3 
Hare    <£ng.)    185;    Trappes  y.  Meredith   L. 
R.  10  £q.    (Eng.)    604,  reversed  on  another 
point  L.  R.  7  Ch.  248.     In  England,  the  aa- 
fignees  in  bankruptcy  formerly  acquired  all 
the  debtor's  property,  present  and  future,  un« 
til  his  discharge;  and  even  now  they  take  it 
under  his  discharge,  or  the  close  of  the  pro« 
ceedings  in  bankruptcy,  whichever  event  may 
first  occur;  and,  by  the  insolvent  law,  under 
which  some  of  the  decisions  were  made,  his 
person  only  was  discharged,  and  the  assignee 
took  the  whole  property,  until  the  debts  were 
fully   paid.    Under  this  system  it  was  possible 
for  a  court  of  eqi|ity  to  shape  its  decrees  from 
time  to  time  to  meet  events  as  they  occurred. 
If,  for   example,  the  children  died  or  were 
emancipated,  and  the  trusts  as  to  them  were 
accomplished,  it  could  decree  a  larger  amount 
to  the  assignee;  and,  if  more  children  were 
born,  might  vary  the  decree  in  an  opposite 
sense.     But  the  assignee  under  our  bankrupt 
law  takes  at  once  whatever  interest  is  as- 
signable, and  must  sell  it  promptly  in  his 
turn;  and  what  I  have  to  decide  is,  whether 
I  can  decree  that  any  specific  part  of  this 
annuity  has  come  into  his  hands  to  be  dis- 
posed of  in  that  way.    In  principal  and  rea« 
soning,   this   case,   as*  I   have   already   said, 
is  governed  by  Nicholas  v.  Eaton,  91  U.  8. 
716,    23    U.    S.    (L.    ed.)    254.      There    the 
trustees  had  a  full  discretion  how  to  dispose 
of  the  income;  and  it  was  held  that  the  as- 
signee took  nothing.     I  think  the  debtor  in 
this  case  has  such  a  discretion,  from  the  very 
necessity  of  the  case.     The  trustee  does  not 
depend  upon  the  person  of  the  trustee;  and 
I  am  inclined  to  think  that  the  supreme  judi- 
cial court  would  have  power  to  appoint  some 
other  person   to   receive   this    income,   if   it 
were  shown  that  by  reason  of  his  insolvency 
and  its  consequences,  or  for  any  other  rea- 
son, the  debtor  had  become  unfit  to  fill  the 
office  of  trustee;    and   I  think  such   a  new 
trustee  would  have  a  full  discretion  in  the 
appropriation  of  the  income.     If  this  is  not 
Ko,  but  the  bankrupt  is  entitled  to  some  part 
of  this  income,  yet  I  think  it  impossible  for 
any  court  to  say  what  that  part  is;  for  the 
reason  that  it  may  be  a  constantly  varying 
quantity,  and  that  it  would  be  both  impracti- 
cable and  unjust  for  me  to  undertake  to  de- 
cree to  the  assignee  an  interest  for  the  life 
of  the  bankrupt  in  any  such  aliquot  part. 
It  is  plain  that  if  I  cannot  do  that,  I  can- 
not give  him  anything  which  will  be  of  value 
to   the   creditors.     No   doubt   this   amounts 
to  saying  that  the  bankrupt  will  have  some 
benefit  from  the  trust;  but  this  is  the  actual 
result   of   the   English    decisions   concerning 
discretionary  trusts,  which  is  approved  and 
followed    in    Nichols    v.    Eaton,    ubi    supra. 
This  efTcct  is  pointed  out  by  Mr.  Kobson,  in 
his  work  on   Bankruptcy    (3d  ed.   p.   396), 


and  I  do  not  see  how  a  court  can  prevent 
it." 

Where  Trust  7s  Invalid  aa  to  Creditors, 

GBNI3tA£LT« 

Although  a  provision  that  property  given 
in  trust  shall  not  be  liable  for  the  debts  of 
the  beneficiary,  is  invalid  under  the  rule  ob- 
taining in  England  and  in  some  American 
jurisdictions  (see  the  notes  cited  supra  in 
the  subdivision  Introduotorff)  so  that  the 
property  will  pass  to  the  beneficiary's  trustee 
or  assignee  in  bankruptcy,  property  may  be 
given  in  trust  until  the  beneficiary  shall  be- 
come bankrupt,  and  if  the  condition  is  so 
expressed  as  to  amount  to  a  limitation  re- 
ducing the  interest  neither  the  beneficiary 
nor  his  assignees  in  bankruptcy  can  have  it 
beyond  the  period  limited.  Brandon  v.  Rob- 
inson, 1  Rose  197,  18  Ves.  Jr.  429;  Dom- 
mett  V.  Bedford,  3  Ves.  Jr.  149,  6  T.  R.  684, 
30  Eng.  Rep.  (Reprint)  942;  Cooper  ▼. 
Wyatt,  21  Rev.  Rep.  336,  56  Eng.  Rep.  (Re- 
print) 980;  Graves  v.  Dolphin,  1  Sim.  66,  27 
Rev.  Rep.  166,  5  L.  J.  Ch.  46,  57  Eng.  Rep. 
(Reprint)  603;  Snowdon  v.  Dales,  6  Sim. 
624,  3  L.  J.  Ch.  188;  Twopeny  v.  Peyton,  10 
Sim.  487,  9  L.  J.  Ch.  172,  4  Jur.  456;  God- 
den  V.  Crowhurst,  10  Sim.  643,  11  L.  J.  Ch. 
145,  59  Eng.  Rep.  (Reprint)  765.  See  also 
White  V.  Chitty,  35  L.  J.  Ch.  343,  L.  R.  1  Eq. 
372;  Ex  p.  Eyston,  7  Ch.  D.  145,  47  L.  J. 
Bankr.  62,  37  L.  T.  N.  S.  147,  26  W.  R.  181; 
Metcalfe  v.  Metcalfe,  43  Ch.  D.  633,  69  L.  J. 
Ch.  169,  61  L.  T.  N.  S.  767,  38  W.  R.  397; 
In  re  Ashby  [1892]  1  Q.  B.  872,  66  L.  T.  N. 
S.  353;  Manning  v.  Chamliers,  1  De  G.  & 
Sm.  282,  16  L.  J.  Ch.  245,  63  Erig.  Rep. 
(Reprint)  1069;  Stratton  v  Hale,  2  Bro.  C. 
C.  490,  29  Eng.  Rep,  (Reprint)  269;  Roch- 
ford  V.  Hackman,  9  Hare  475,  68  Eng.  Rep. 
(Reprint)  597;  In  re  Amherst,  L.  R.  13  Eq. 
464,  25  L.  T.  N.  S.  870,  20  W.  R.  290;  An- 
cona  V.  Waddell,  10  Ch.  D.  157,  27  W.  R. 
186;  Trappes  v.  Meredith,  L.  R.  7  Ch.  248, 
41  L.  J.  Ch.  237,  26  L.  T.  N.  S.  5,  20  W.  R. 
130;  Bird  v.  Johnson,  18  Jur.  796;  Robins  v. 
Rose,  43  L.  J.  Ch.  334,  30  L.  T.  N.  S.  162; 
In  re  Parnham,  41  L.  J.  292,  20  W.  R.  396, 
46  L.  J.  Ch.  80;  Ex  p.  Pixley,  6  Mor.  Bankr. 
Cas.  95,  60  L.  T.  N.  S.  710,  37  W.  R.  620. 
Compare  Davidson  v.  Chalmers,  33  Beav.  C53, 
33  L.  J.  Ch.  622,  10  Jur.  N.  S.  010,  11  L.  T. 
N.  S.  217,  12  W.  R.  592,  55  Eng.  Rep.  (Re- 
print) 522;  In  re  Burroughs-Fowler  [1916]  2 
Ch.  251,  85  L,  J.  Ch.  650,  [1916]  H.  B.  K. 
108,  114  L.  T.  N.  S.  1204,  [1916]  W.  N.  196, 
32  Times  L.  Rep.  493,  60  Sol.  J.  538. 

Tlius  in  Brandon  v.  Robinson,  1  Rose  197, 
18  Ves.  Jr.  429,  34  Eng.  Rep.  (Reprint)  379, 
it  appeared  that  a  testator  bequeathed  prop- 
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erty  in  trust,  and  directed  that  the  eventual 
share  of  a  son  should  be  invested  in  certain 
securities  in  the  name  of  his  trustees  and 
that  the  produce  thereof  should  be  paid  by 
the  trustees  to  the  son  into  his  own  proper 
hands,  etc.,  to  the  intent  that  the  same  should 
not  be  grantable,  transferable  or  otherwise 
assignable  by  way  of  anticipation,  and  that  on 
the  son's  decease  the  principal  and  produce 
thereof  to  the  persons  entitled  to  the  per- 
sonal estate  of  the  son  had  died  intestate. 
Lord  Chancellor  Eldin  said:  ''There  is  no 
doubt  that  property  may  be  given  to  a  man 
until  he  shall  become  bankrupt.  It  is  equal- 
ly  clear,  generally  speaking,  that  if  the  prop- 
erty is  given  to  a  man  for  his  life,  the  donor 
cannot  take  away  the  incidents  to  a  life  es- 
tate; and,  as  I  have  observed,  a  disposition 
to  a  man,  until  he  shall  become  bankrupt, 
and  after  his  bankruptcy  over,  is  quite  dif- 
ferent from  an  attempt  to  give  to  him  for 
his  life,  with  a  proviso  that  he  shall  not 
sell  or  alien  it.  If  that  condition  is  so 
expressed  as  to  amount  to  a  limitation,  re- 
ducing the  interest  short  of  a  life  estate, 
neither  the  man  nor  his  assignees  can  have 
it  beyond  the  period  limited.  In  the  case 
of  Foley  v.  Burnell,  1  Bro.  C.  C.  274,  this 
question  afforded  much  argument.  A  great 
variety  of  clauses  and  means  was  adopted  by 
Lord  Foley  with  the  view  of  depriving  the 
creditors  of  his  sons  of  any  resort  to  their 
property;  but  it  was  argued  here,  and,  as 
I  thought,  admitted  that,  if  the  property  was 
given  to  the  sons,  it  must  remain  subject 
to  the  incidents  of  property;  and  it  could 
not  be  preserved  from  the  creditors  unless 
given  to  someone  else.  So  the  old  way  of 
expressing  a  trust  for  a  married  woman  was, 
that  the  trustees  should  pay  into  her  prop- 
er hands,  and  upon  her  own  receipt  only; 
yet  this  court  always  said,  she  might  dis- 
pose of  that  interest  (Pybus  v.  Smith,  I  Ves. 
Jr.  189;  3  Bro.  G.  G.  340.  See  the  notes  1 
Ves.  Jr.  194;  5  Ves.  17),  and  her  assignee 
would  take  it;  as,  if  there  was  a  contract, 
entitling  the  assignee,  this  court  would  com- 
pel her  to  give  her  own  receipt,  if  that  was 
necessary  to  enable  him  to  receive  it.  It 
was  not  before  Miss  Watson's  case  that  these 
words,  'not  to  be  paid  by  anticipation,'  etc., 
were  introduced.  I  believe  these  were  Lord 
Thurlow's  own  words;  with  whom  I  had 
much  conversation  upon  it.  He  did  not  at- 
tempt to  take  away  any  power  the  law  gave 
her,  as  incident  to  property  which,  being  a 
creature  of  equity  she  could  not  have  at 
law;  but,  as  under  the  words  of  the  settle- 
ment it  would  have  been  hers  absolutely, 
so  that  she  could  alien,  Lord  Thurlow  en- 
deavored to  prevent  that  by  imposing  upon 
the  trustees  the  necessity  of  paying  to  her 
from  time  to  time,  and  not  by  anticipation; 
reasoning  thus;  that  equity,  making  her  the 


owner  of  it,  and  enabling  her,  as  a  married 
woman,  to  alien,  might  limit  her  power  over 
it;  but  the  case  of  a  disposition  to  a  man, 
who,  if  he  had  the  property,  has  the  power  of 
aliening,  is  quite  different.  This  is  a  similar 
trust.  If  upon  these  words  it  can  be  estab- 
lished that  he  had  no  interest,  until  he  ten- 
ders himself  personally  to  the  trustees  to 
give  a  receipt,  then  it  was  not  his  property 
until  then;  but  if  personal  receipt  is  in  the 
construction  of  this  court  a  necessary  act,, 
it  is  very  difficult  to  maintain,  that,  if  the 
bankrupt  would  not  give  a  receipt  during 
his  life,  and  an  error  of  interest  accrued  dar- 
ing his  whole  life,  it  would  not  be  assets 
for  his  debts.  It  clearly  would  be  so.  Next^ 
is  there  in  this  will  enough  to  show,  that,, 
as  this  interest  it  not  assignable  by  ~way 
of  anticipation  of  any  unreceived  payment,. 
therefore  it  cannot  be  assigned  and  trans- 
ferred under  the  conunission  of  bankruptcy  f 
To  prevent  that  it  mtist  be  given  to  someons 
else;  and  unless  it  can  be  established,  that 
this  by  implication  amounts  to  a  limitation, 
giving  this  interest  to  the  residuary  legatee, 
it  is  an  equitable  interest  capable  of  being 
parted  with.  The  principal  of  the  death  of 
the  bankrupt  will  be  under  quite  different 
circumstances.  The  testator  had  a  right  to- 
limit  his  interest  to  his  life;  giving  the 
principal  to  such  person  as  may  be  his  next 
of  kin  at  his  death,  to  take  it  as  the  p^sonal 
estate,  not  of  the  son,  but  of  him,  the  testa*- 
tor;  as  if  it  was  the  son's  personal  estate, 
but  as  the  gift  of  the  testator." 

In  Cooper  v.  Wyatt,  6  Madd.  482,  21  Rev. 
Rep.  336,  56  Eng.  Rep.  (Reprint)  980,  the 
vice-chancellor  said:  "The  true  inquiry  in 
this  case  is,  whether  by  the  expressions  used 
in  this  will  it  can  be  collected  to  have  been 
the  intention  of  this  testator  that  the  es- 
tate should  determine  as  to  the  nephew  in 
the  event  of  his  bankruptcy.  Here  is  no 
gift  to  the' nephew  other  than  a  direction 
that  the  payment  shall  be  made  into  his 
proper  hands,  but  not  to  his  assigns,  and 
for  his  own  use  and  benefit;  which  ex- 
pressions naturally  import  an  intention  of 
personal  enjoyment  by  the  nephew,  and  the 
exclusion  of  all  who  attempt  to  claim  through 
him,  and  in  this  sense  the  words  'his  as- 
signs' will  as  well  comprehend  the  assignees 
by  operation  of  law  as  the  assignees  by  his 
own  act.  The  words  of  the  proviso,  if  con- 
sidered alone,  are  very  large,  *If  by  any  ways 
or  means  whatsoever  he  shall  sell,  dispose  of 
or  encumber  the  right,  benefit  or  advantage 
he  may  have  for  life,  or  any  part  thereof.' 
It  is  no  strain  to  consider  his  bankruptcy 
as  a  way  or  means  by  which  his  interest  in- 
this  property  is  disposed  of;  but  this  proviso 
is  best  construed  by  reference  to  the  previous 
direction  of  payment,  because  the  purpose 
of    this    proviso    is    merely    to    direct    the 
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application  of  the  rents  and  profit  when  they      'maintenance  and  support.'    Besides,  the  ex- 
can  no  longer  be  paid  into  the  proper  hands      ecutors  are  not  directed  to  apply  the  whole 


of  the  nephew,  and  for  his  own  use  and  bene- 
lU.      We    may,   therefore,   read   the   proviso 
thus — ^when  my   said   nephew  shall  by  any 
ways  or  means  sell,  dispose  of,  or  encumber 
the  right,  benefit  or  advantage  given  to  him 
by    this   will,  by  which   I   mean,   when   the 
rents  and  profits  can  no  longer  be  paid  into 
the  proper  hands  of  my  said  nephew  for  his 
own  use  and  benefit,  according  to  my  previ- 
ous direction,  then  such  right,  benefit  or  ad- 
vantage shall  cease  and  determine,  as  to^him, 
and  be  applied  for  the  benefit  of  his  children. 
Upon  the  whole,  therefore,  I  think  that  the 
true   construction  of  this  will   is,  that  the 
testator  did  intend  that  the  interest  of  the 
nephew,  should  cease  whenever  it  could  no 
longer  be  the  subject  of  his  immediate  per- 
sonal  enjoyment,  and  that  it  did  not  vest 
in  the  assignees  under  his  bankruptcy." 

Tbust  Detekminablb  on  Bankruftct. 

In  Godden  v.  Crowhurst,  10  Sim.  643,  11  L. 
J.  Ch.  145,  59  Eng.  Rep.  (Reprint)  765,  it 
appeared  that  a  testator  left  an  estate  in 
trust  for  his  son  making  a  provision  that 
if  the  son  did  anything  which  would  for- 
feit the  estate  if  vested,  then  the  trustees 
should  apply  the  said  interest  to  the  sup- 
port of  the  son  and  his  wife  or  children. 
It  was  held  that  the  trust  for  the  benefit  of 
the  son,  wife  and  children  was  valid  and  the 
son's  assignees  in  bankruptcy  had  no  inter- 
est in  the  provision. 

In  Twopeney  ▼.  Peyton,  10  Sim.  487,  9 
L.  J.  Ch.  172,  4  Jur.  456,  69  Eng.  Rep. 
(Reprint)  704,  it  appeared  that  a  trust  was 
created  by  will  and  codicil  for  the  mainte- 
nance and  support  of  the  testator's  nephew. 
In  holding  that  his  assignees  in  bankruptcy 
were  not  entitled  to  any  interest,  the  Vice- 
chancellor,  Sir  L.  Shadwell,  said:  "This 
case  is  distinguishable  from  those  that  have 
been  cited;  for,  in  the  first  place,  there  is 
a  gift  in  the  will  to  the  nephew  for  his  life 
and  then  the  testatrix,  in  her  codicil,  after 
taking  notice  that  her  nephew  had  become 
a  bankrupt  and  a  lunatic,  revokes  the  be- 
quest for  life  to  her  nephew,  and  directs  her 
executors,  during  his  life,  to  apply  for  his 
maintenance  and  support,  and  for  no  other 
purpose,  the  whole  of  such  part  of  the  in- 
terest of  that  portion  of  the  residue  which, 
by  her  will,  she  had  bequeathed  in  trust  for 
him,  at  such  time  or  times,  in  such  propor- 
tions and  in  such  manner  as  they  should,  in 
their  discretion,  think  most  expedient.  In 
my  opinion,  therefore,  it  would  be  impossible 
for  the  executors  to  apply  ihe  income  of  the 
trust  fund  for  the  benefit  of  the  nephew  gen- 
erally, or  for  any  purpose  beneficial  to  him, 
which  is  not  comprehended  under  the  terms 


of  the  income  for  the  maintenance  and  sup- 
port of  the  nephew,  but  only  such  a  propor- 
tion of  it  as  they,  in  their  discretion,  should 
think  expedient.  I  am,  therefore,  of  opinion 
that  in  this  case  a  trust  is  created  for  the 
mere  special  purpose  of  supporting  and  main- 
taining the  nephew;  and  under  such  a  trust, 
the  assignee  cannot  take  any  interest." 

In  Dommett  v.  Bedford,  3  Ves.  Jr.  149,  6 
T.  R.  684,  30  Eng.  Rep.  (Reprint)  942,  it 
appeared  that  a  testator  bequeathed  to  his 
nephew  an  annuity  for  life  to  be  paid  into 
his  own  hands  only  and  on  his  own  receipt, 
providing  that  if  the  annuity  or  any  part 
thereof  should  be  alienated  it  should  immedi- 
ately cease  and  determine.  The  annuity  was 
charged  on  the  testator's  real  and  freehold  es- 
tates which  were  devised  to  another  subject 
to  the  aforesaid  annuity  and  others.  The 
nephew  and  his  partner  became  bankrupt  af- 
ter the  death  of  the  testator,  a  joint  com- 
mission was  issued  against  them  and  an 
assignment  of  their  personal  property  and 
a  bargain  and  rate  of  their  real  estate  were 
duly  executed.  The  assignees  filed  a  bill 
against  the  bankrupt  and  the  devisee  of  the 
real  and  freehold  estates  praying  that  they 
might  be  declared  entitled  to  the  annuity, 
arrears  since  the  bankruptcy,  etc.  The 
bankrupt  by  his  answer  submitted  that  he 
was  entitled  since  he  had  not  voluntarily 
alienated.  It  was  held  that  the  annuity  had 
ceased  and  terminated  and  the  bill  was  dis- 
missed. 

In  Nichols  v.  Eaton,  3  Cliff.  595,  18  Fed. 
Cas.  No.  10,241  {affirmed  91  U.  S.  716,  23 
U.  S.  (L.  ed.)  254),  applying,  apparently, 
the  law  of  Rhode  Island,  it  was  held  that 
where  a  will  creates  a  spendthrift  trust  to 
determine  on  the  insolvency  or  bankruptcy 
of  the  beneficiaries,  nothing  passes  to  the 
trustee  in  bankruptcy  of  one  of  the  bene- 
ficiaries. 

Trust  Detebminable  on  Volxtntabt  Aliena- 
tion. 

In  Lear  v.  Leggett,  2  Sim.  (Eng.)  479,  1 
Russ.  &  M.  690,  7  L.  J.  Ch.  127,  29  Rev.  Rep. 
143,  67  Eng.  Rep.  (Reprint)  867,  it  was  held 
that  where  a  trust  for  life  was  not  subject 
to  alienation,  and  was  subject  to  a  limitation 
that  if  the  beneficiary  should  alienate  or  at- 
tempt to  alienate  it  should  operate  as  a  for- 
feiture and  the  provision  would  devolve  upon 
the  next  successor  the  interest  of  the  bene- 
ficiary passed  to  his  assignee  in  bankruptcy 
because  bankruptcy  was  not  a  voluntary 
alienation,  which  was  contemplated  by  the 
will.  The  Vice-chancellor  said:  'This  is 
not  a  case  in  which  I  can  hold  on  the  words 
of  this  proviso  that  the  limitation  over  took 
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effect,  and  it  appears  to  me  that  the  cases 
which  have  been  cited  in  support  of  the  chil- 
dren's claim  do  not  warrant  the  argument  in 
their  favor.  The  words  of  this  will  must, 
as  in  all  cases  of  the  like  nature,  be  con- 
strued with  great  strictness.  In  Dommett 
V.  Bedford,  the  annuity  on  which  the  ques- 
tion arose  was  given  by  reference  to  the 
annuity  given  to  the  niece.  There  the  testa- 
tor gave  the  annuity  to  his  niece,  Anne  Ire- 
land, and  declared  tliat  the  same  should  from 
time  to  time  be  paid  to  herself  only,  and 
that  receipt  under  her  hand  and .  no  other 
should  be  a  sufficient  discharge  for  the  pay- 
ment thereof,  his  intent  being  that  the  said 
annuity  or  any  part  thereof  should  not  be 
alienated  for  the  whole  term  of  her  life,  or 
for  any  part  of  the  said  term,  and  that  if 
"the  same  should  be  so  alienated,  the  said 
annuity  should  inunediately  thereupon  cease 
and  determine.  The  testator  does  not  say 
that  if  the  annuity  was  alienated  by  the  act 
of  the  party  it  should  cease,  therefore  that 
is  not  a  case  in  which  the  benefit  was  to  go 
over  on  an  act  done  by  the  party.  The  case 
of  Cooper  v.  Wyatt  is  totally  different  from 
the  one  now  before  me.  The  Vice-chancellor, 
in  giving  judgment,  calls  in  aid  of  his  con- 
struction of  the  proviso  the  mode  in  which 
the  benefit  is  given  to  the  nephew,  and  says: 
'Here  is  no  gift  to  the  nephew  other  than  a 
direction  that  the  payment  should  be  made 
into  his  proper  hands  but  not  to  his  assigns, 
and  for  his  own  use  and  benefit,  which  ex- 
pressions naturally  import  an  intention  of 
personal  enjoyment  by  the  nephew,  and  the 
exclusion  of  all  who  attempt  to  claim 
through  him,  and  in  this  sense  the  words 
"his  assigns"  will  as  well  comprehend  the 
assignees  by  operation  of  law  as  assignees 
by  his  own  act.'  -The  judgment,  therefore, 
did  not  rest  on  the  proviso  alone,  but  on  the 
proviso  taken  in  connection  with  the  limited 
words  of  the  gift.  [His  Honor  here  read  that 
part  of  the  will  in  this  case  in  which 
the  trusts  were  declared,  and  then  proceed- 
ed.] Now  here  is  a  gift  totally  unlike  the 
gifts  in  Dommett  v.  Bedford  and  Cooper  v. 
Wyatt.  The  testator  then  directs  that  the 
gift  shall  not  be  subject  to  any  alienation, 
or  disposition  by  sale,  mortgage  or  otherwise 
in  any  manner  whatsoever.  Now  these  words 
alone  do  not  create  any  forfeiture.  The  tes- 
tator then  declares  that  in  case  his  son  or 
bis  daughters  should  charge,  or  attempt  to 
charge,  affect  or  encumber,  etc.  Now  all  these 
words  refer  to  a  voluntary  act  of  the  party 
and  point  out  a  voluntary  alienation,  and  I 
am  of  the  opinion  that  no  act  has  been  done 
in  this  case  \Yhich  can  be  said  to  be  a  volun- 
tary alienation  or  attempt  to  alienate,  and  I 
must  therefore  declare  that  the  assignees  are 
entitled  to  the  life  interest  of  Alexander 
Goudge,  the  son  in  the  fund  in  question."    See 


also  Kearsley  ▼.  Woodcock,  8  Hare  185,  8 
Jur.  120,  67  Eng.  Hep.  (Reprint)  348. 

Tbust  Not  Liablb  vcr  Debto. 

In  Graves  v.  Dolphin,  1  Sim.  66,  27  Rev. 
Rep.  166,  5  Ix  J.  Ch.  46,  57  Eng.  Rep.  (Re- 
print) 503,  it  was  held  that  an  annuity 
given  in  trust  for  the  life  of  the  beneficiary 
not  to  be  liable  to  his  debts  and  to  be  paid 
into  his  proper  hands  passed  to  his  assignees 
in .  bankruptcy,  although  the  testator  might, 
if  he  thought  fit,  have  made  the  annuity 
determinable  by  the  bankruptcy  of  the  son, 
but  the  policy  of  the  law  does  not  permit 
property  to  be  so  limited  that  it  shall  con- 
tinue in  the  enjoyment  of  the  bankrupt,  not- 
withstanding his  bankruptcy. 

In  Snowdon  v.  Dales,  6  Sim.  524,  3  L.  J. 
Ch.  188,  it  appeared  that  a  trust  was  created 
by  deed  for  the  life  of  the  beneficiary  or  dur- 
ing such  part  thereof  as  the  trustees  should 
think  proper,  and  at  their  will  and  pleasure, 
but  not  otherwise,  etc.,  but  so  that  the  bene- 
ficiary should  not  have  any  right  or  title  to 
such  interest  other  than  the  trustees  should 
in  their  discretion  think  proper,  and  so  that 
it  should  not  be  subject  to  the  beneficiary's 
debts,  with  a  further  provision  for  his 
widow  and  children  on  his  decease,  and  after 
decease  of  the  beneficiary  or  widow,  accumu- 
lations should  be  in  trust  for  his  children, 
or,  if  none,  in  trust  for  another.  The  bene- 
ficiary became  bankrupt.  It  was  held  that 
the  beneficiary's  assignees  in  bankruptcy 
were  entitled  to  his  life  interest,  the  Vice- 
chancellor,  Sir  L.  Shadwell,  saying:  "It  is 
plain  that  the  grantor  did  intend  to  exclude 
the  assignees;  and  that  object  might  have 
been  affected  if  there  had  been  a  clear  gift 
over.  But  the  question  is  whether  there  is 
anything  in  the  deed  that  amounts  to  a  di- 
rection that  the  trustees  shall  withhold  the 
payment  of  the  interest  and  accumulate  it, 
during  the  lifetime  of  J.  D.  Hepworth,  if 
they  shall  think  fit.  Although  the  words, 
'savings  and  accumulations,'  as  they  first  oc- 
cur, might  bear  that  construction,  yet  tak- 
ing the  whole  of  the  instrument  together, 
I  think  that  the  better  construction  is  that 
those  words  do  not  enable  the  trustees  to 
withhold  and  accumulate  any  portion  of  the 
interest  during  the  life  of  J.  D.  Hepworth. 
Declare  that  the  plaintiffs  are  entitled  to 
the  bankrupt's  life  interest  in  the  £800," 

Absolute  Discretion  in  Trustee. 

In  Nichols  v.  Eaton,  3  Cliff.  596,  18  Fed. 
Cas.  No.  10,241  {a^rmed  91  U.  S.  716,  23 
U.  S.  (L.  ed.)  254),  it  appeared  that  a  will 
creating' a  trust  in  real  property  in  Rhode 
Island  for  the  payment  of  income  to  be  ter- 
minated by  the  bankruptcy  of  the  beneficiary 
provided  that  after  the  cessation  of  such  in- 
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comB  otherwise  than  by  death  as  in  the  will 
proTided  for,  the  trustees  could  in  their  dis- 
cretion pay  to  the  beneficiary  such  part  of 
the  iii<»me  to  which  he  would  have  been  en- 
titled under  the  preceding  trust  in  case  the 
forfeiture    had    not    happened.      In    holding 
that     the     trustee    in     bankruptcy    of    the 
beneficiary  was  not  entitled  to  any  interest, 
the   court   said:      "Obviously,  in   construing 
that  provision,  it  must  be  assumed  through- 
oat  that  all  the  rights  which  the  bankrupt 
had  before  that  time  enjoyed  under  the  will 
were    determined    by    the    bankruptcy.      All 
such  rights  being  determined,  the  only  ques- 
tion is.  whether  he  acquired  any  new  rights 
under  tliat  clause,  or,  in  other  words,  wheth- 
er  the    clause   vested   in   the   bankrupt  any 
property  interest  in  the  income  of  the  trust 
fund.       Carefully    examined,    the    language 
found  in  the  will  is  very  precise  and  expres- 
sive in  its  legal  effect,  so  much  so  that  it  may 
be   said   to  speak   its  own  construction.     It 
is  as  follows:     'In  case,  after  the  cessation 
of  said   income  as  to  my  said  sons  respec- 
tively otherwise  than  by  death,  as  hereinbe- 
fore provided  for,  it  shall  be  lawful  for  any 
said  trustees,  in  their  discretion,  but  with- 
out its  being  obligatory  upon  them,  to  pay 
or  apply  for  the  use  of  my  said  sons  respec- 
tively,  or   for  the  use  of   such  of  my  said 
sons  and  his  wife  and  family,  so  much  and 
such  parts  of  the  income  to  which  my  said 
sons   respectively   would   have   been   entitled 
under   the  preceding  trust  in   case  the  for- 
feiture   hereinbefore    provided   for    had    not 
happened.    Under  that  clause,  no  right  what- 
ever vested  in  the  bankrupt  to  any  portion 
of  the  income  which  he  could  enforce  in  any 
court  of  law  or  equity.     Such  a  claim  can- 
not be  recognized  by  any  court,  as  the  prop- 
erty is  held  by  the  trustees  under  the  limita- 
tions in  case  of  bankruptcy  provided  in  the 
antecedent  clause,  and  could  not  pass  under 
those  limitations  unless  some  portion  of  it 
was  paid  to,  or  applied  for,  the  use  of  the 
bankrupt   or  his   wife  and   children   by  the 
trustees,  in  their  discretion,  it  being  express- 
ly declared  by  the  testatrix  that  no  obliga- 
tion is  imposed  upon  the  trustees  to  pay  any 
sums  to  him  or  them,  or  to  apply  a  dollar 
in  that  direction,  the  provision  being  that  it 
is  lawful  in  the   contingency  described,   for 
the  trustees  to  do  so,  but  without  it  being 
obligatory,  showing  that  it  is  a  mere  naked 
power  in  the  trustees  which  vested  nothing, 
either  in  the  bankrupt  or  his  wife  and  chil- 
dren, which  either  he  or  they  could  enforce 
under  any  circumstances.    Courts  cannot  ad- 
judge under  that  language  that  such  an  ap- 
propriation   is    obligatory, — that   by    it   the 
trustees  are  compellable  to  allow  a  portion 
of  the  fund  for  the  use  of  the  bankrupt  or 
his  wife  and  children,  as  the  will  provides 
Ann.  Cas.  1918D. — 7. 


that  it  shall  not  be  obligatory  upon  them 
to  make  any  such  appropriation,  and  it  is 
not  competent  for  the  court  to  alter  the  will 
or  to  take  a  new  one  for  the  decedent." 

Trust  to  Vest  on  Solvknct. 

In  Hull  V.  Farmers*  Loan,  etc.  Co.  245 
U.  S.  312,  38  S.  Ct.  103  (applying  the  New 
York  rule  as  to  the  validity  of  the  trust  in 
question),  a  suit  by  a  trustee  in  bankruptcy, 
it  appeared  that  a  testator  bequeathed  to  a 
trustee  the  sum  of  $50,000,  in  trust  to  pay 
the  income  to  the  testator's  son  during  his 
life,  with  a  remainder  over  to  others,  subject 
to   the   ''wish  .  that  my  son   shall 

have  the  principal  of  said  trust  fund,  when- 
ever he  shall  become  financially  solvent  and 
able  to  pay  all  his  just  debts  and  liabilities 
from  resources  other  than  the  principal  of 
the  trust  fund."  Immediately  after  the  pro- 
bate of  the  will  the  son  filed  a  voluntary 
petition  in  bankruptcy  and  obtained  his  dis- 
charge. Then  the  trustee  named  by  the  will 
instituted  proceedings  for  a  judicial  settle- 
ment of  the  estate,  in  which  the  son  was  ad- 
judged entitled  to  the  principal  of  the  trust 
fund,  which  was  paid  over  to  him.  Later 
the  trustee  in  bankruptcy  instituted  proceed- 
ings against  the  trustee  and  the  son  to  re- 
cover the  principal,  claiming  that  the  right 
to  it  had  passed  to  him  under  the  bank- 
ruptcy act.  In  holding  that  the  trustee 
in  bankruptcy  could  not  recover  the  court 
said:  "We  need  not  inquire  whether  the 
several  propositions  of  state  and  federal  law 
which  underlie  this  contention  are  correct. 
This  is  not  a  case  where  a  testator  seeks  to 
bequeath  property  which  shall  be  free  from 
liability  for  the  beneficiary's  debts.  Ullman 
V.  Cameron,  186  N.  Y.  339,  346,  78  N.  E. 
1074,  116  Am.  St.  Rep.  563.  Here  the  testa- 
tor has  merely  prescribed  the  condition  on 
which  he  will  make  a  gift  of  the  principal. 
Under  the  law  of  New  York  he  has  the  right 
to  provide,  in  terms,  that  'such  payment  of 
the  principal  should  be  made,  only  if  and 
when  Francis  should  have  received  in  bank- 
ruptcy a  discharge  from  his  debts  and  that 
no  part  of  the  fund  should  go  to  his  trustee 
in  bankruptcy.  The  language  used  by  the 
testator  is  broader  in  scope,  but  manifests 
quite  as  clearly,  his  intention  that  the  prin- 
cipal shall  not  be  paid  over  under  circum- 
stances which  would  result  in  any  part  of  it 
being  applied  in  satisfying  debts  previously 
incurred  by  Francis.  The  bankruptcy  act 
presents  no  obstacle  to  carry  out  the  testa- 
tor's intention.  Eaton  v.  Boston  Safe  De- 
posit, etc.  Co.  240  U.  S.  427,  36  S.  Ct.  391, 
60  U.  S.  (L.  ed.)  723.  As  the  court  of  ap- 
peals said:  *The  nature  of  the  condition  it- 
self determines  the  controversy.' 
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FRANKS 

MUBRAT. 

United    States    Circuit    Court    of    Appeals, 
Eighth  Circuit— February  14,  1918. 

248  Fed.  365. 


Army  and  Katj  ^  CoBserlptioa  Aet  -» 
Validity  — >  DelogatioB  of  Powor. 

Selective  Draft  Act  of  May  18,  1917,  c.  16, 
40  Stat.  76  (Fed.  St.  Ann.  Pamph.  Supp.  No. 
11,  p.  85),  18  valid,  in  so  far  as  it  authorizes 
the  President  to  make  rules  and  regulations 
for  its  enforcement  having  the  effect  of  law, 
and  is  not  open  to  attack  as  a  delegation  of 
legislative  authority. 

[See  note  at  end  of  this  case.] 

DeaortioB  —  Peraoas  in  Military  Serr- 
ioe  —  Notice  of  Draft. 

Selective  Draft  Act,  §  2,  j^rovides  that  all 
persons  drafted  into  the  service  of  the  United 
States  shall,  from  the  date  of  the  draft  or 
acceptance,  be  subject  to  the  laws  and  regu- 
lations governing  the  regular  army.  Articles 
of  War  (Rev.  St.  §  1342,  as  amended  by  Act 
Aug.  29,  1916,  c.  418,  §  3),  art.  2,  39  Stat. 
651  (Fed.  St.  Ann.  Pamph.  Supp.  No.  8,  p. 
287 ) ,  declares  that  all  officers  and  soldiers  be- 
longing to  the  regular  army,  all  volunteers, 
from  the  date  of  their  muster  or  acceptance, 
and  all  other  persons  lawfully  called,  drafted, 
or  ordered  into  or  to  duty  or  for  training  in 
the  service,  from  the  dates  they  are  required 
by  the  terms  of  the  called  draft  or  order,  are 
persons  subject  to  military  law.  It  is  held 
that  one  certified  into  military  service  under 
the  draft  act  is  from  the  date  of  the  draft 
subject  to  military  law,  and  to  punishment  as 
a  deserter  on  account  of  his  refusal  to  obey 
the  summons. 

[See  note  at  end  of  this  case.] 
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Articles  of  War,  art.  109  (Fed.  St.  Ann. 
P«mph.  Supp.  No.  8,  p.  305),  requiring  every 
soldier  at  the  time  of  his  enlistment  to  take 
an  oath  of  allegiance,  applies  only  to  volun- 
tary enlistment,  and  one  certified  into  mili- 
tary service  under  the  selective  draft  act 
cannot  escai^e  liability  to  military  law  be- 
cause he  had  not  taken  the  required  oath. 

[See  note  at  end  of  this  case.] 

Persons  Snbjeot  to  Military  Law. 

The  provision  of  Selective  Draft  Act,  §  6, 
that  it  shall  be  a  misdemeanor  to  violate  any 
of  the  provisions  of  the  act  or  regulations 
made  thereunder,  does  not  preclude  punish- 
ment under  military  law  by  one  subject  there- 
to, l)ecau8e  he  was  duly  certified  into  the 
srrvioe;  the  section  itself  expressly  excepting 
those  subject  to  military  law. 

ReTiew  of  Draft  Board  —  Ezen&ptiona. 

While,  under  the  selective  draft  act,  ques- 
tions of  exemption  on  account  of  membership 


in  a  religious  sect  opposed  to  war  are  for  de- 
termination of  the  local  and  district  boards, 
and  their  finding  cannot  be  reviewed  by  the 
courts,  unless  they  were  without  jurisdictioa 
or  denied  a  fair  hearing,  registrants  are  not 
deprived  of  due  process  of  law. 
[See  note  at  end  of  this  case.] 

8an&e« 

The  determination  by  local  and  district 
boards  provided  for  by  the  selective  draft  act 
of  questions  of  exemption  is  conclusive,  and 
cannot  be  reviewed  by  the  courts,  unless  the 
boards  were  without  jurisdiction,  or  a  fair 
hearing  was  denied. 

[See  note  at  end  of  this  case.] 

Persona  Snbjeet  to  Military  Z*aw. 

Repeals  by  implication  are  never  favored^ 
and  only  when  the  two  acts  are  totally  incon- 
sistent will  the  older  be  held  repealed  by  the 
later.  Therefore  Articles  of  War,  art.  2  (Fed- 
St.  Ann,  Pamph.  Supp.  No.  8,  p.  287),  de- 
fining persons  subject  to  military  law,  is  not 
repealed  by  section  6  of  the  selective  draft 
act,  declaring  that  a  violation  of  any  of  the 
provisions  of  the  act  shall  be  a  misdemeanor. 

Appeal  from  United  States  District  Court, 
for  Eastern  District  of  Missouri:  Dyes, 
Judge. 

Petition  for  writ  of  habeas  corpus.  Robert 
Henry  Franke,  petitioner,  and  Col.  Cunliff 
H.  Murray,  respondent.  Judgment  for  re- 
spondent. Petitioner  appeals.     Affibmis). 

[866]  The  appellant,  a  citizen  of  the 
United  States,  between  the  age  of  twenty- 
one  and  thirty-one,  filed  a  petition  for  a 
writ  of  habeas  corpus,  alleging  that  he  is 
unlawfully  imprisoned  and  deprived  of  his 
liberty  by  the  respondent,  commandant 
[867]  of  Jefferson  Barracks,  in  the  county 
of  St.  Louis,  state  of  Missouri.  He  stated 
in  his  petition  that  he  was  duly  enrolled 
and  registered  under  the  act  of  Congress  of 
May  18,  1917,  known  as  the  ''Selective  Draft 
Act*'  (Fed.  St.  Ann.  Pamph.  Supp.  Xo. 
11,  p.  85)  ;  that  subsequently  he  was  in- 
formed by  notice  from  the  local  board 
that  he  had  been  drafted  for  service  in  the 
military  establishment  of  the  United  States 
under  said  act  of  Congress;  that  in  response 
to  said  notice  he  attended  upon  said  board, 
and  claimed  exemption  under  the  terms  of 
said  act,  on  the  ground  that  he  was  a  mem- 
ber of  a  well-recognised  religious  sect  and 
organization,  whose  principles  and  creed  for- 
bid its  members  participating  in  war  in  any 
form,  and  that  his  religious  convictions  were 
against  ^*ar  or  participation  therein,  which 
claim  was  by  the  board  rejected;  that,  hav- 
ing been  found  physically  qualilied  for  serv- 
ice, he  was  duly  notified  to  report  for  trans- 
portation to  a  military  encampment  of  the 
United  States,  for  the  purpose  of  lieing  as- 
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aigned  to  duty  as  a  member  of  said  mil- 
itary establishment  of  the  United  States; 
that  he  refused  to  appear  in  response  to  the 
notice  given  him,  whereupon  he  was  arrested 
and  taken  into  custody  by  direction  of  the 
board,  and  turned  over  to  the  respondent 
as  a  deserter  from  the  army  of  the  United 
States,  to  be  tried  by  a  court-martial;  that 
his  detention  is  without  due  process  of  law 
and  in  violation  of  the  Constitution. 

Upon-  presentation  of  the  petition,  a  writ 
of  habeas  corpus  was  granted  by  the  Dis- 
trict   Court.     The  respondent  produced  the 
appellant  and  made  a  return   to  the  writ, 
denying  that  the  petitioner  was  a  member 
of  any  religious  sect  or  organization  whose 
creed  and  principles  forbade  its  members  to 
participate   in  war   in   any  form.     The   re- 
sponse jalso  set  up  all  the  steps  which  were 
taken  by  the  board,  and  which  were  in  strict 
conformity  with  the  act  of  Congress  and  the 
mobilisation  regulations  of  the  President  of 
the  United  States.    To  this  return  the  peti- 
tioner  filed   what   may  be  termed  a  reply, 
denying  that  he  deserted  the  military  serv- 
ice of  the  United  States,  and  that  he  was  a 
deserter,  as  he  never   was  in  the  military 
service  of  the  United  States,  never  having 
taken   the  oath   as  a  soldier.     The  hearing 
was  had  on  the  pleadings,  no  evidence  being 
introduced  by  either  party,  whereupon  the 
writ  was  discharged,  and  the  appellant  re- 
manded to  the   custody  of   the   respondent. 
From   this  judgment  this   appeal    is   being 
pnwecuted. 

Cheater  H.  Krum  and  Kurt  von  Reppert, 
for  appellant. 

Lieut,  CoL  Nathan  William  MacChesney, 
Walter  N.  DaviSy  Arthur  L,  Oliver,  Joseph 
Whelega  and  WUlia/m  J,  Martin  for  appellee. 

Sitting:  HooK  and  Smith,  Circuit  Judges, 
and  Tbiebis,  District  Judge. 

Tbiebeb,  J.  (after  stating  the  facts),-^ 
The  grounds  upon  which  it  is  sought  to  re- 
verse the  judgment  of  the  court  below  are: 
(1)  That  in  order  to  be  a  deserter  one  must 
be  in  the  actual  military  service,  and  that 
until  he  has  been  sworn  in  as  a  soldier  he 
has  not  lost  his  status  as  a  civilian.  (2) 
If  he  has  committed  any  offense,  or  violated 
any  of  the  laws  of  the  United  States,  he 
subjected  himself  to  civil  prosecution  only, 
under  the  provisions  of  section  6  of  the  Con- 
scription Act.  (3)  That  Congress  had  no 
power  to  authorize  the  President  to  make 
any  rules  and  regulations  which  should  have 
the  effect  of  law,  that  being  a  delegation 
of  legislation  which  is  not  permissible  under 
the  Constitution. 

As  to  the  last  claim,  it  is  sufficient  to  say 
that  it  was  adversely   [868]   disposed  of  by 
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the  Supreme  Court  in  Selective  Draft  Law 
Cases,  245  U.  S.  366,  Ann.  Cas.  1918B  8&0,  38 
S.   Ct.   159,   opinion   filed   January  7,   1918. 

To  sustain  the  first  proposition,  counsel 
rely  on  Houston  v.  Moore,  5  Wheat.  1,  5 
U.'^S.  (L.  ed.)  19,  and  Re  Grimley,  137  U. 
S.  147,  11  S.  Ct.  64.  34  U.  S.  (L.  ed.)  636. 
Neither  of  these  cases  is  applicable  to  the 
issues  in  this  case,  or  the  acts  of  Congress 
under  which  appellant  is  held.  In  Houston 
V.  Moore  the  question  before  the  court  was, 
whether  a  statute  of  the  state  of  Pennsyl- 
vania, which  provided  that  a  militiaman  of 
that  state  was  subject  to  trial  by  a  court- 
martial  of  the  state  for  failing  to  respond 
when  called,  was  constitutional.  The  c<m- 
tention  was  that  Congress  alone  had  that 
power,  and  a  statute  of  a  state  is  therefore 
unconstitutional.  This  was  denied  by  the 
highest  court  of  the  state  of  Pennsylvania, 
and  upon  writ  of  error  to  the  Supreme  Court 
of  the  United  States  that  judgment  was  af- 
firmed; the  court  holding  that,  in  the  ab- 
sence of  action  by  Congress,  the  state  pos- 
sessed that  power. 

In  Re  Grimley  the  only  question  involved 
was  that  of  a  voluntary  enlistment,  hence 
does  not  apply  to  a  Selective  Draft  Act,  such 
as  is  the  act  of  Congress  of  May  18,  1917. 
McCall's  Case,  5  Phila.  259,  20  Leg.  Int.  108, 
292,  15  Fed.  Cas.  No.  8,669.  Section  2  of 
the  Selective  Draft  Act  provides: 

*'A11  persons  drafted  into  the  service  of 
the  United  States  *.  .  .  shall,  from  the 
date  of  said  draft  or  acceptance,  be  sub- 
ject to  the  laws  and  regulations  governing 
the  regular  army.'' 

This,  of  course,  includes  the  Articles  of 
War,  as  members  of  the  regular  army  are 
subject  to  trial  by  court-martial.  Article  2 
of  the  Articles  of  War  ( section  1342,  Rev.  St. 
as  amended  by  Act  Aug.  29,  1916,  c.  418,  39 
Stat.  650,  Fed.  St.  Ann.  Pamph.  Supp.  No. 
8,  p.  287,  U.  S.  Comp.  St.  1916,  §  2308a) 
provides : 

''Persona  Subject  to  Military  Law.  The 
following  persons  are  subject  to  these  arti- 
cles and  shall  be  understood  as  included  in 
the  term  *any  person  subject  to  military 
law,'  or  'persons  subject  to  military  law,' 
whenever  used  in  these  articles:  Provided, 
that  nothing  contained  in  this  act,  except 
as  specifically  provided  in  article  two,  sub- 
paragraph (c),  shall  be  construed  to  apply 
to  any  person  under  the  United  States  naval 
jurisdiction,  unless  otherwise  specifically  pro- 
vided by  law. 

"(«a)  All  officers  and  soldiers  belonging 
to  the  Regular  Army  of  the  United  States; 
all  volunteers,  from  the  dates  of  their  mus- 
ter or  acceptance  into  the  military  service 
of  the  United  States;  and  all  other  persons 
lawfully  called,  drafted  or  ordered  into,  or 
to  duty  or  for  training  i«i,  the  said  service. 
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from  the  dates  they  are  required  by  the 
terms  of  the  odll,  draft  or  order  to  obey  the 
same": 

There  is  therefore  no  room  for  doubt  that, 
under  the  Selective  Draft  Act  and  the  Ar- 
ticles of  War,  the  appellant  having  been 
drafted  into  the  service  of  the  United 
States,  he  became  from  the  date  of  said 
draft,  and  certainly  after  acceptance  and  no- 
tice, subject  to  the  laws  and  regulations 
governing  the  regular  army,  including  the 
Articles  of  War.  The  laws  governing  volun- 
tary enlistments  cannot  be  applied  to  invol- 
untary enlistments  by  draft  or  conscription. 

It  is  also  claimed  that  the  time  when  he 
became  a  soldier,  within  the  meaning  of  the 
law,  is  regulated  by  article  109  of  the  Arti- 
cles of  War  (Fed.  St.  Ann.  Pamph.  Supp. 
No.  8,  p.  305).  But  that  article  only  refers 
to  voluntary  enlistments.  It  reads,  "At  the 
time  of  his  enlistment  every  soldier  shall 
take  the  following  [869]  oath  or  affirma- 
tion," and  then  follows  the  form  of  the  oath. 
But  as  the  petitioner  did  not  enlist,  but  was 
drafted  under  the  Selective  Draft  Act,  this 
article  docs  not  apply. 

The  claim  that,  if  the  petitioner  commit- 
ted any  offense,  he  can  only  be  prosecuted 
in  a  civil  court,  and  that  therefore  a  court- 
martial  is  without  jurisdiction,  is  equally 
untenable.  The  contention  of  counsel  is 
that,  as  section  6  of  the  Selective  Draft  Act 
makes  it  a  misdemeanor  to  violate  any  of 
the  provisions  of  the  act  or  the  regulations 
made  thereunder,  the  appellant  can  only  be 
tried  in  a  civil  court.  But  that  section  ex- 
pressly excepts  those  subject '  to  military 
laws.  It .  therefore  applies  only  to  those 
"not  subject  to  military  laws,"  and  as  w© 
hold  that  the  petitioner  is,  under  the  Selec- 
tive Draft  Act,  subject  to  military  law,  the 
contention   must  fail.  ^ 

The  claim  of  appellant  that  he  is  a  mem- 
ber of  a  well-recognized  religious  sect  or 
organization,  whose  creed  and  principles  for- 
bid the  members  participating  in  war  in  any 
form,  cannot  be  raised  in  a  collateral  pro- 
ceeding like  this.  That  was  a  question  to  be 
determined  under  the  act  of  Congress,  first 
by  the  local  board,  and  upon  appeal  by  the 
district  board.  That  provisions  of  this  na- 
ture constitute  due  process  of  law,  under 
the  unconstitutional  guaranty,  has  been  fre- 
quently and  uniformly  held.  Tliat  it  ap- 
plies to  the  act  in  question 'has  been  decided 
by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  vSecond  Circuit  in  Angel  us  v. 
Sullivan,  246  Fed.  54,  and  by  District  Courts 
in  U.  S.  V.  Heyburn,  245  Fed.  360;  Ex  p. 
Hutflis,  245  Fed.  798,  and  U.  S.  v.  Finley, 
245  Fed.  871.  It  is  only  when  the  action 
of  such  a  board  was  without  jurisdiction, 
or  if,  having  jurisdiction,  it  failed  to  give 
the    party    complaining    a    fair    opportunity 


to  be  heard  and  present  his  evidence,  that 
the  action  of  such  a  tribunal  is  subject  to 
review  by  the  courts.  Chin  Yow  v.  U.  S- 
208  U.  S.  8,  28  S.  Ct.  201,  62  U,  S.  (L.  ed.) 
369;  Gegiow  v.  Uhl,  239  U.  S.  3,  36  S.  Ct. 
2,  60  U.  S.  (L.  ed.)  114.  But  no  such 
claim  is  made  by  appellant.  On  the  contra- 
ry, he  admits  in  his  petition  that  he  had 
a  fair  opportunity  to  be  heard  and  present 
his  evidence. 

It  is  further  claimed  that  article  2  of  the 
Articles  of  War  was  repealed  by  implica- 
tion by  section  6  of  the  Selective  Draft  Act. 
But  there  is  no  merit  in  this  claim.  Re- 
peals by  implication  are  never  favored,  and 
only  when  the  two  acts  are  totally  incon- 
sistent and  irreconcilable  will  the  older  act 
be  held  to  be  repealed  by  the  later.  No  re- 
pugnancy has  been  pointed  out  by  counsel, 
and  none  can  be  found.  Frost  v.  Wenie,  157 
U.  S.  46,  15  S.  Ct.  532,  39  U.  S.  {U  ed.) 
614;  U.  S.  V.  Greathouse,  166  U.  S.  601,  17 
S.  Ct.  701,  41  U.  S.  (L.  ed.)  1130;  Washing- 
ton V.  Miller,  235  U.  S.  422,  428,  35  S.  Ct. 
119,  59  U.  S.  (L.  ed.)  295;  Chase  v.  U.  S. 
238  Fed.  887,  152  C.  C.  A.  21.  In  Wash- 
ington V.  Miller,  the  court  said: 

"Such  repeals  are  not  favored,  and  usu- 
ally occur  only  where  there  is  such  an  ir- 
reconcilable conflict  between  an  earlier  and 
a  later  statute  that  effect  reasonably  can- 
not be  given  to  both." 

The  judgment  of  the  District  Court  was 
right,  and  is  aflirmed. 
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Compulsory  Military  Serrioe* 

Introductory,  100. 

Right  to  Compel  Military  Service,  100. 

Persons  Subject  to  Conscription,  102. 

Exemptions,  103. 

Determination  of  Liability  to  Conscription, 

104. 
Offenses  against  Conscription  Law,  105. 


Introductory, 

The  earlier  cases  discussing  compulsory 
militarv  service  are  reviewed  in  the  note 
to  Rex  V.  Commanding  Officer,  etc.  Ann.  Cas. 
1917C  809.  This  note  collates  the  recent 
cases. 


Right  to  Compel  Military  Service, 

The  United  States  Selective  Draft  Law  of 
1917  (May  18,  1917,  Fed.  Stat.  Ann.  Pamph. 
Supp.  No.  11,  p.  85)  was  sustained  by  the 
Supreme  Court  in  Selective  Draft  Law  Cases, 
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248  Fed 
245  U.  S.  366,  Ann.  Cas.  1916B  856,  38 
S.  Ct.  159.  Prior  to  that  its  constitutionali- 
ty had  been  upheld  by  every  court  passing 
on  the  question.  See  U.  S.  v.  Sugar,  243 
Fed.  423;  Ex  p.  Dostal,  243  Fed.  664; 
Story  V.  Perkins,  243  Fed.  997;  U.  S.  v. 
Stephens,  245  Fed.  956;  Angelus  v.  Sulli- 
van, 246  Fed.  54;  Claudius  v.  Davie  (Cal.) 
16o  Pac.  689.  In  Selective  Draft  Law  Cases, 
supra,  the  court  said:  "The  possession  of 
authority  to  enact  the  statute  must  be  found 
in  the  clauses  of  the  Constitution  giving 
Congress  power  'to  declare  war;  ...  to 
raise  and  support  armies,  but  no  appropria- 
tion of  money  to  that  use  shall  be  for  a 
longer  term  than  two  ^ears;  ...  to 
make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces.'  Article 
1.  §  8.  And  of  course  the  powers  conferred 
by  these  provisions  like  all  other  powers 
given  carry  with  them  as  provided  by  the 
Constitution  the  authority  'to  make  all  laws 
vhich  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers.' 
Article  1,  §  8.  As  the  mind  cannot  conceive 
an  army  without  the  men  to  compose  it,  on 
the  face  of  the  Constitution  the  objection 
that  it  does  not  give  power  to  provide  for 
such  men  would  seem  to  be  too  frivolous  for 
further  notice.  It  is  said,  however,  that 
fcince  under  the  Constitution  as  originally 
framed  state  citizenship  was  primary  and 
United  States  citizenship  but  derivative  and 
dependent  thereon,  therefore  the  power  con- 
ferred upon  Congress  to  raise  armies  was 
only  coterminous  with  United  States  citi- 
7Afnship  and  could  not  be  exerted  so  as  to 
cause  that  citizenship  to  lose  its  dependent 
<'haracter  and  dominate  state  citizenship. 
Hut  the  prqposition  simply  denies  to  Con- 
gress the  power  to  raise  armies  which  the 
Constitution  gires.  That  power  by  the  very 
terms  of  the  Constitution,  being  delegated, 
is  supreme.  Article  6.  In  truth  the  con- 
U'ntion  simply  assails  the  wisdom  of  the 
framers  of  the  Constitution  in  conferring 
authority  on  Congress  and  in  not  retaining 
it  as  it  was  under  the  Confederation  in  the 
several  states.  Further  it  is  said,  the  right 
to  provide  is  not  denied  by  calling  for  vol- 
unteer enlistments,  but  it  does  not  and  can- 
not include  the  power  to  exact  enforced 
military  duty  by  the  citizen.  This  however 
Wt  challenges  the  existence  of  all  power, 
for  a  governmental  power  which  has  no 
wDction  to  it  and  which  therefore  can  only 
U;  exercised  provided  the  citizen  consents  ' 
to  its  exertion  is  in  no  substantial  sense  a 
lK)wer.  It  is  argued,  however,  that  al- 
Uiou^h  this  is  abstractly  true,  it  is  not  con- 
<^ete]y  BO  because  as  compelled  military 
«?r\iee  is  repugnant  to  a  free  government 
And  in  conflict  with  all  the  great  guarantees 
of  the  Constitution  as  to  individual  liberty, 
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it  must  be  assumed  that  the  authority  to 
raise  armies  was  intended  to  be  limited  to 
the  right  to  call  an  army  into  existence 
counting  alone  upon  the  willingness  of  the 
citizen  to  do  his  duty  in  time  of  public 
need,  that  is,  in  time  of  war.  But  the  pre- 
mise of  this  proposition  is  so  devoid  of  foun- 
dation that  it  leaves  not  even  a  shadow  of 
ground  upon  which  to  base  the  conclusion." 
It  was  contended  in  several  cases  that  the 
power  to  draft  members  of  the  militia  was 
limited  to  the  purposes  stated  in  the  Consti- 
tution (art.  1,  §  8)  for  which  the  militia 
as  such  could  be  called  out.  Answering 
that  contention  it  was  said  in  Selective 
Draft  Law  Cases,  245  U.  S.  366,  Ann.  Cas. 
1918B  856,  38  S.  Ct.  159:  "The  fallacy  of 
the  argument  results  from  confounding  the 
constitutional  provisions  concerning  the  mi- 
litia with  that  conferring  upon  Congress  the 
power  to  raise  armies.  It  treats  them  as 
one  while  they  are  different.  This  is  the 
militia  clause:  'The  Congress  shall  have 
power:  ...  To  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the  na- 
tion, suppress  insurrections  and  repel  in- 
vasions; to  provide  for  organizing,  arming 
and  disciplining  the  militia,  and  for  govern- 
ing such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  reserv- 
ing to  the  states,  respectively,  the  appoint- 
ment of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  disci- 
pline prescribed  by  Congress*  Article  1, 
§  8.  The  line  which  separates  it  from  the 
army  power  is  not  only  inherently  plainly 
marked  by  the  text  of  the  two  clauses,  but 
will  stand  out  in  bolder  relief  by  consider- 
ing the  condition  before  the  Constitution 
was  adopted  and  the  remedy  which  it  pro- 
vided for  the  military  situation  with  which 
it  dealt.  The  right  on  the  one  hand  of  Con- 
gress under  the  Confederation  to  call  on  the 
states  for  forces  and  the  duty  on  the  other 
of  the  states  to  furnish  when  called,  em- 
braced the  complete  power  of  government 
over  the  subject.  When  the  two  were  com- 
bined and  were  delegated  to  Congress  all 
governmental  power  on  that  subject  was 
conferred,  a  result  manifested  not  only  by 
the  grant  made  but  by  the  limitation  ex- 
pressly put  upon  the  states  on  the  subject. 
The  army  sphere  therefore  embraces  such 
complete  authority.  But  the  duty  of  exert- 
ing the  power  thus  conferred  in  all  its  pleni- 
tude was  not  made  at  once  obligatorv  but 
was  wisely  left  to  depend  upon  the  discre- 
tion of  Congress  as  to  the  arising  of  the 
exigencies  wliich  would  call  it  in  part  or 
in  whole  into  play.  There  was  left  there- 
fore under  the  sway  of  the  states  imdele- 
gated  .the  control  of  the  militia  to  the  ex- 
tent that  such  control  was  not  taken  away 
by  the  exercise  by  Congress  of  its  power  to 
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raise  armies.  This  did  not  diminish  the 
military  power  or  curb  the  full  potentiality 
of  the  right  to  exert  it  but  left  an  area  of 
authority  requiring  to  be  provided  for 
(the  military  area)  unless  and  imtil  by  the 
exertion  of  the  military  power  of  Congress 
that  area  had  been  circimi scribed  or  totally 
disappeared.'* 

In  Cox  V.  Wood,  38  S.  Ct.  421,  the  hold- 
ing of  the  foregoing  case  was  said  to  be  based 
on  the  following  propositions:  (a)  That  the 
power  of  Congress  to  compel  military  serv- 
ice and  the  duty  of  the  citizen  to  render  it 
when  called  for  were  derived  from  the  au- 
thority given  to  Congress  by  the  Constitu- 
tion to  declare  war  and  to  raise  armies,  (b) 
That  those  powers  were  not  qualified  or  re- 
stricted by  the  provisions  of  the  militia 
clause  and  hence  the  authority  in  the  exer- 
cise of  the  war  power  to  raise  armies  and 
use  them  when  raised  was  not  subject  to 
limitations  as  to  the  use  of  the  militia,  if 
any,  deduced  from  the  militia  clause.  And 
(c)  that  from  these  principles  it  also  fol- 
lows that  the  power  to  call  for  military 
duty  under  the  authority  to  declare  and 
raise  armies  and  the  dutv  of  the  citizen  to 

ft- 

serve  when  called  were  coterminous  with  the 
constitutional  grant  from  which  the  author- 
ity was  derived  and  knew  no  limit  deduced 
from  a  separate  and  for  the  purpose  of  the 
war  power  wholly  incidental  if  not  irrelevant 
and  subordinate  provision  concerning  the  mi- 
litia found  in  the  Constitution."  See  to  the 
same  effect  U.  S.  v.  Sugar,  243  Fed.  423; 
Ex  p.  Dostal,  243  Fed.  665;  Story  v.  Per- 
kins, 243  Fed.  \m. 

In  Selective  Draft  Law  Cases,  245  U.  S. 
366,  Ann.  Cas.  1018B  856,  38  S.  Ct.  159,  it 
was  held  that  the  selective  draft  act  was 
not  invalid  because  of  its  delegation  of  ad- 
ministrative discretion  to  the  officers  charged 
with  its  enforcement.  See  to  the  same  effect 
r.  S.  v.  Sugar,  243  Fed.  423;  U.  S.  v. 
Stephens,  245  Fed.  956.  And  see  the  report- 
ed case. 

Peraona  Subject  to  Conscription, 

The  United  States  selective  draft  act  is 
by  its  terms  based  on  the  liability  to  mil- 
itarv  service  "of  all  male  citizens  or  male 
persons  who  have  declared  their  intention  to 
become  citizens."  While  this  excludes  non- 
declarant  aliens,  alienage,  is  in*  the  nature 
of  an  exemption  which  must  be  claimed  (see 
infra  the  subdivision  Exemptions)  and  a 
draft  board  has  jurisdiction  to  determine 
finally  the  fact  of  alienage  (see  infra  the 
subdivision  Determination  of  Li4tbiHty  to 
Conscription  • .  In  Ex  p.  Hutflis,  245  Fed. 
798,  the  court  after  quoting  the  statute 
said:  "These  provisions  are  not  in  conflict 
with  one  another.    When  read  together,  they 


clearly  and  definitely  indicate  that  Con- 
gress, though  not  contemplating  that  ii<hi- 
declarant  aliens,  not  alien  enemies,  between 
the  ages  of  21  and  31,  should  be  liable  for 
military  service,  did  intend  to  make  them 
subject  to  the  draft,  and  exemption  de- 
pendent upon  compliance  with  the  adopted 
rules  and  regulations,  which  have  the  force 
of  law.  It  was  clearly  the  intention  of  Con- 
gress to  create  independent  tribtmala  for 
carrying  out  the  provisions  of  the  act — ^tri- 
bunals, the  powers  and  duties  of  which  re- 
late specifically  to  commandeering  the  mili- 
tary forces  of  the  United  States — without 
giving  any  right  to  the  civil  courts  to  ex- 
ercise superi'isory  power  over  their  deci- 
sions or  to  correct  any  errors  that  they  may 
commit.  I  cannot  agree  w^ith  the  conten- 
tion that  the  act  automatically  exempts 
nondeclarant  aliens  because  of  the  informa- 
tion required  of  them  at  the  time  of  regis- 
tration. Force  must  be  given  to  the  phrase 
in  section  5,  'unless  exempted  or  excused 
therefrom,  as  in  this  act  provided.*  A 
man  may  be  subject  to  jury  duty,  and  yet 
not  liable  to  serve  as  a  juror  because  of  his 
exemption  or  immimity  from  serving;  but 
he  is  nevertheless  required  to  claim  exemp- 
tion. Applying  that  rule  to  this  situation, 
the  relator,  though  clearly  not  liable  or  ex- 
posed to  military  duty  on  account  of  his 
alienage  and  failure  to  apply  for  citizen- 
ship, is  nevertheless  required  to  claim  ex- 
emption, if  he  wishes  to  be  excused  from 
serving  in  the  army.*' 

The  power  to  conscript  declarant  aliens  is 
not  affected  by  any  treaty  provision.  U.  S. 
v.  Finley,  245  Fed.  871;  Ex  p.  Blazekovic, 
248  Fed.  327;  Summertime  v.  Local  Board, 
etc.  248  Fed.  832;  U.  S.  v.  Bell,  248  Fed. 
992. 

In  Ex  p.  Blazekovic,  supra,  it  was  said: 
"The  mere  fact  that  this  alien  was  exempt 
from  military  service  by  a  treaty  entered 
into  before  the  enactment  of  the  present 
statute  does  not  entitle  him  to  exemption. 
This  treaty  stood  upon  the  same  basis  as 
any  other  law,  and  could  be  abrogated  or 
suspended  by  later  legislation.  The  pow€r 
to  abrogate  a  treaty  by  statute  rests  with 
the  Congress,  and  the  responsibility  for  the 
wisdom  and  justice  of  such  action  rests 
where  the  power  is  vested." 

An  alien  who  has  declared  his  intention 
to  become  a  citizen  is  subject  to  conscription 
,  though  he  has  allowed  his  declaration  to 
lapse  by  failing  for  more  than  seven  years 
to  apply  for  naturalization,  U.  S.  ▼.  Mitch- 
ell, 248  Fed.  997;  or  though  his  applica- 
tion for  naturalization  has  been  denied, 
Gazzola  v.  Commanding  Officer,  etc.  248  Fed. 
1001. 

Liability  to  military  service  is  to  be  de- 
termined  as  of  the  time  when  a  person  be- 
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comes  liable  thereto  without  regard  to  sub- 
sequent eventa.  Thus  the  declaration  of  war 
against  Austria  did  not  operate  to  release 
declarant  aliens  of  Austrian  birth.  U.  S.  v. 
Bell,  248  Fed.  1002;  Halpern  v.  Command- 
ing Officer,  etc.  248  Fed.  1003.  So  a  person 
exceeding  the  military  age  (Ridout  v.  Cope 
[1917]  21  K.  B.  (Eng.)  70e) ;  or  entering 
the  ministry  (Stone  v.  Wood  [1917]  2  K. 
B.  (EIng.)  885),  after  becoming  subject  to 
military  duty  is  not  thereby  put  outside 
the  scope  of  the  act. 

In  Rex  V.  Denman,  lie  L.  T.  N.  S.  (Eng.) 
600,  it  appeared  that  a  person  born  in  Eng- 
land of  Dutch  parents  and  residing  in  Ant- 
werp fled  to  England  to  escape  the  German 
invasion  of  Belgium.  After  more  than  two 
years  residence  there  he  was  summoned  for 
military  serrice.  It  was  held  that  a  finding 
that  he  was  a  person  "ordinarily  resident** 
in  England  was  proper. 

In  England  it  has  been  held  that  aliens 
remaining  in  the  country  after  an  opportu- 
nity to  leave  has  been  afforded  are  subject 
to  military  service.  Rex  v.  Russian  Sub- 
jects' Tribunal,  34  Times  L.  Rep.  15. 

Under  the  English  doctrine  that  a  person 
bom  in  England  of  alien  parents  may  on 
reaching  his  majority  elect  as  between  the 
citizenship  of  his  birth  and  that  of  his  par- 
entage, it  has  been  held  that  such  a  person 
cannot  so  elect  as  to  make  himself  an  alien 
enemy  and  thereby  exempt  himself  from  mil- 
itary 6er\'ice.  Sawyer  ▼.  Kropp,  116  L.  T.  N. 
S.  232;  Rex  v.  Commanding  Officer  [1917] 
2  K.  B.  129,  Ann.  Cas.  1917!^  480.  See,  as 
to  the  right  to  elect  in  favor  of  neutral 
alienage,  Vecht  v.  Taylor,  116  L.  T.  N.  S.  446 

Exemptions. 

A  conscription  act  exempting  clergymen 
and  divinity  students  is  not  invalid  as  being 
a  law  for  the  establishment  of  religion.  U. 
S.  V.  Stephens,  245  Fed.  956. 

The  English  military  service  act  exempts 
a  ''regular  minister  of  any  religious  denom- 
ination.*' Under  that  act  a  lay  reader  of 
the  Church  of  England,  has  been  held  not 
to  be  exempt.  Simmonds  v.  Elliott  [1917] 
2  K.  B.  894;  Robins  v.  Wood,  81  J.  P.  3ll 
In  the  case  first  cited  it  was  said:  "I  think 
the  words  *Men  in  holy  orders  or  regular 
ministers  of  any  religious  denomination*  in 
clause  4  of  the  exceptions  contained  in  the 
first  schedule  to  the  Military  Service  Act, 
1016,  mean  that  with  regard  to  those  reli- 
gious bodies  which  include  among  their  mem- 
bers men  in  holy  orders,  such  as  the  churches 
of  England  and  Rome,  members  of  them  who 
claim  exemption  under  the  clause  must 
bring  themselves  within  the  words  *in  holy 
orders.*  But  as  to  other  religious  denomi- 
nations, anv  man  who  is  a  member  of  them 


and  who  claims  exemption  under  the  clause 
must  show,  in  order  to  substantiate  his  claim, 
that  he  is  a  regular  minister  of  the  reli- 
gious denomination.  Tlie  latter  test,  how- 
ever, has  no  application  to  the  Church  of 
England  or  to  any  church  which  includes  men 
in  holy  orders.  A  man  who  is  a  member  of 
the  Church  of  England  and  who  claims  ex- 
emption under  the  clause  must  in  order  to 
succeed  show  that  he  is  in  holy  orders.** 

In  Hawkes  v.  Moxey,  116  L.  T.  N.  S.  506, 
a  minister  of  the  Mormon  Church  was  held  to 
be  within  the  exemption,  the  court  saying: 
"I  think  that  this  Church  of  Jesus  (Hirist  of 
liatter  Day  Saints  is  a  religious  denomina- 
tion. In  my  view  there  is  ample  evidence 
to  find  it  so.  According  to  the  evidence  set 
out  in  the  case  stated  the  number  of  its 
members  in  the  United  States  is  600,000, 
and  In  this  country  the  membership  is  about 
10,000.  Even  excluding  the  members  in  the 
United  States  I  do  not  think  that  it  can 
be  said  that  the  nttmber  of  members  in  this 
country  is  so  small  as  to  warrant  one  in 
coming  to  the  conclusion  that  the  associa- 
tion should  be  disregarded  as  a  religious  de- 
nomination. I  do  not  wish  it  to  be  under- 
stood that  I  am  laying  it  down  as  a  matter 
of  law  that  the  number — 10,000 — is  to  be 
taken  as  a  limit  one  way  or  the  other  as 
to  whether  a  body  of  people  united  for  reli- 
gious purposes  is  or  is  not  a  religious  denom- 
ination. The  question  in  every  case  is  one 
of  degree.  But  as  to  the  present  case  I  have 
come  to  a  clear  conclusion  that  the  justices 
were  not  justified  in  holding  that  this  partic- 
ular church  was  not  a  religious  denomina- 
tion."^ 

But  in  Kick  v.  Donne,  81  J.  P.  191,  the 
'pastor  of  a  small  independent  church  known 
as  the  "Undenominational  Church*'  was  held 
not  to  be  exempt.  In  Nock  v.  Malins,  87  L.  J. 
K.  B.  62,  a  storekeeper  who  acted  as  minis- 
ter of  a  small  congregation  of  ^'Strict  Bap- 
tists** was  held  to  be  liable  to  military  serv- 
ice. In  Kipps  V.  Lane.  116  L.  T.  N.  S.  95, 
the  court  sustained  a  finding  that  a  member 
of  the  "International  Bible  Students  Asso- 
ciation" was  not  exempt,  saying:  "To  my 
mind  it  is  extremely  dangerous  to  define 
what  is  meant  by  a  'regular  minister.*  I  do 
not  propose  to  do  it;  but  I  have  come  to  the 
conclusion  that  I  cannot,  as  a  matter  of  law, 
say  that  there  was  no  evidence  upon  which 
the  justices  could  conclude  that  this  gen- 
tleman, in  the  circumstances  stated  in  {he 
case,  was  not  a  regular  minister.  I  am  not 
jsure  that  he  was  a  minister  at  all  in  one 
sense,  and  perhaps  the  strict  sense,  of  the 
word.  As  I  understand  the  statement  of 
the  case  he  is  a  gentleman  who  conducted 
part  of  the  service  and  who  could  conduct 
the  whole  of  the  service;  and  he  took  part  in 
ministering  to  the  spiritual  needs  of  the  con- 
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gregation  as  well  as  the  conducting  of  the 
service.  But  it  was  not  his  exclusive  privi- 
lege or  duty;  there  were  others  in  the  con- 
gregation who  were  privileged  to  render 
the  same  services — there  were  five  elders. 
His  position  was  that  of  one  of  five  elders 
of  this  congregation,  and  it  is  stated  in  the 
case  that  they  were  elected  for  one  year, 
but  that  they,  could  be  relieved  of  their  of- 
fice at  any  time  within  that  year.  Mr. 
Kipps  had  been  elected  on  several  occasions 
successively,  and  he  regularly  performed  the 
duties  of  an  elder.  On  six  days  in  the  week 
he  is  employed  earning  his  living  by  a  local 
firm  of  drapers  and  outfitters.  It  is  stated 
further  that  there  is  no  special  training  or 
qualification  necessary.  I  regard  each  one 
of  these  statements  as  a  circumstance  which 
the  justices  were  entitled  to  take  into  ac- 
count. J  do  not  think  myself  that  any  one 
of  them  by  itself  would  necessarily  decide 
that  Mr.  Kipps  was  not  a  regular  minister. 
The  mere  fact  that  he  was  engaged  in  other 
work  for  the  purpose  of  earning  his  living 
during  six  days  of  the  week,  but  otherwise 
performed  the  ministrations  of  an  elder  of 
this  congregation,  certainly  would  not,  in  my 
judgment,  preclude  him  from  being  a  regu- 
lar minister;  but  it  is  a  circumstance  in 
conjunction  with  a  number  of  others.  I  can 
only  conclude  that  it  is  a  question  of  de- 
gree for  the  court  whether  or  not  under  the 
circumstances  proved  they  arrive  at  the 
opinion  that  this  gentleman  was  a  regular 
minister." 

That  a  person  claiming  to  be  a  minister  is 
also  employed  in  a  secular  pursuit  is  not 
conclusive  against  the  exemption  but  is  a 
circumstance  to  be  considered.  Offord  v.  His- 
cock,  81  J.  P.  179;  Nock  v.  Malins,  87  L.  J. 
K.   B.  62. 

A  person  who  is  not  exempt  when  his  lia- 
bility to  military  service  accrues  is  not  Af- 
fected by  an  exemption  existing  at  the  time 
the  conscription  law  was  passed,  Fraser  v. 
Military  Authorities,  86  L.  J.  K.  B.  0.53, 
116  L.  T.  N.  S.  447;  or  by  an  exemption 
subsequently  arising,  Stone  v.  Wood  [1917] 
2  K.  B.  885.  In  the  case  last  cited,  the 
court  said :  "It  seems  to  me  to  be  plain  from 
the  language  of  s.  1,  subs.  1,  of  the  Mil- 
itary Service  Act,  1916,  that  on  the  ap- 
pointed date  the  applicant  became  subject 
to  the  act,  and  acquired  a  certain  military 
status — the  status  of  a  person  duly  enlisted 
for  the  period  of  the  war.  Having  acquired 
that  statutory  status,  he  cannot,  in  my 
opinion,  by  any  voluntary  act  on  his  part, 
whether  it  be  a  formal  declaration  of  alien- 
age under  the  Act  of  1914,  assuming  for  the 
moment  that  he  cauld  make  it,  or  anv  less 
formal  act,  divest  himself  of  that  status.' 
Applying  those  judgments  to  the  present 
case,  it  follows  that  the  appellant  acquired 


a  statutory  status  the  moment  thirty  days 
from  the  passing  of  this  act  had  elapsed. 
His  statutory  status  was  that  he  was  a  per- 
son deemed  to  have  been  enlisted  for  th% 
period  of  the  war  and  transferred  to  the 
reserve,  and  having  acquired  that  status  he 
could  not  by  any  voluntary  act  on  his 
part  divest  himself  of  that  status.  Being 
formally  appointed  a  regular  minister  of 
a  religious  denomination  was  a  voluntary 
act.  Suppose  he  had  not  been  a  member 
of  a  nonconformist  body,  but  had  been 
ordained  a  priest  of  the  Church  of  Eng- 
land. The  same  reasoning  would  apply.  If 
he  had  acquired  the  statutory  status,  he 
could  not  subsequently  divest  himself  of  it, 
nor  could  a  bishop  by  ordaining  him  as  a 
priest  divest  him  of  it." 

A  person  who  enlisted  in  the  United 
States  army  before  the  war  and  thereafter 
purchased  his  discharge  is  not  exempt  from 
conscription.     Ex  p.  Cohen,  245  Fed.  667. 

A  person  who  has  been  duly  passed  and 
mustered  into  the  service  is  not  entitled  to 
a  discharge  because  he  was  exempt  by  reason 
of  physical  disability  and  was  passed  by  the 
medical  examiner  as  a  matter  of  personal 
spite.  Ex  p.  Blackington,  245  Fed.  801, 
affirmed  248  Fed.  124. 

Exemption  on  the  ground  of  alienage  is 
not  absolute  but  must  be  claimed.  Ex  p. 
Hutflis,  245  Fed,  798;  U.  S.  v.  Finley,  245 
Fed.  871.  See  also  supra,  the  subdivision 
[I'ersona  Subject   to  Consoription. 

Determination  of  Liahility  to  Conscript 

tion.  , 

Laying  down  the  broad  rule  that  the  de- 
cision of  a  draft  board  on  a  question  within 
its  jurisdiction  will  not  be  reviewed,  the 
courts  have  held  that  they  have  no  power 
to  review  a  finding  against  a  claim  of  alien- 
age. U.  S.  V.  Finley,  245  Fed.  871;  Anj^ehis 
V.  Sullivan,  246  Fed.  64:  U.  S.  v.  Kinkead, 
248  Fed.  141;  Ex  p.  Blazckgvic,  248  Fed. 
•327;  Summertime  v.  Local  Board,  etc.  248 
Fed.  832:  U.  S.  v.  Bell.  248  Fed.  992;  U.  S. 
v.  Mitchell,  248  Fed.  997;  Halpern  v.  Com- 
manding OlTicer,  etc.  248*  Fed.  1003.  Com- 
pa/re  Ex  p.  Beck,  245  Fed.  967.  In  V.  S.  v. 
Kinkead.  supra,  the  court  said:  "While  non- 
declarant  aliens  and  alien  enemies  are  not 
subject  to  be  drafted,  it  is  clear  that  juris- 
diction to  determine  whether  any  given  per- 
son is  within  those  classes,  and  henee  not 
subject  to  compulsory  military  service,  must 
reside  in  some  tribunal  or  oflicer.  The  whole 
scheme  of  the  act  is  to  lodge  the  decision 
of  all  questions  respecting  liability -and  non- 
liability to  militaiy  service,  primarily,  in 
the  local  and  district  boards  created  bv  the 
act.  Section  5  of  the  act  provides  that  *all 
male    persons*     (this    includes    nondeclarant 
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and  enemy  aliens,  as  well  as  citizens)  be- 
tween certain  ages  shall  be  required  to 
register  (Ruthenberg  v.  U.  S.  245  U.  S.  480, 
38  S.  Ct.  168),  and  that  'all  persons  so  reg- 
istered shall  be  and  remain  subject  to  draft 
into  the  forces  hereby  authorized,  unless  ex- 
empted or  excused  therefrom  as  in  this  act 
provided.  The  only  method  provided  in  the 
act  for  exempting  or  excusing  registered 
persons  is  through  the  local  and  district 
boards.  I  think,  therefore,  that  when  the 
provision  last  above  quoted  is  read  in  con- 
nection with  that  which  confers  jurisdiction 
upon  the  boards  (heretofore  quoted),  that 
the  conclusion  is  irresistible  that  it  was  the 
intention  of  Congress  to  commit  to  such 
boards  the  determination  of  whether  any 
person,  otherwise  liable  to  military  service, 
is  an  alien,  either  nondeclarant  or  enemy." 

In  U.  S.  V.  Hcyburn,  245  Fed.  360,  it  was 
said:  "To  whom  the  call  goes  out,  and  who 
is  to  make  an  answering  response,  are  mat- 
ters germane  to,  and  indeed  necessarily  in- 
volved in,  the  exercise  of  the  war-making 
power.  Questions  which  necessarily  arise, 
or  may  be  expected  to  arise,  must  be  de- 
termineti  in  some  way  and  by  some  tribunal. 
The  war-making  power  may  therefore  pro- 
vide the  required  system  and  couHtitute  the 
needed  tribunals.  It  is  not  only  lawful,  but 
fitting,  that  they  should  be  military  tribu- 
nals. Congress  has  constituted  such  tribu- 
nals for  tiie  war  in  which  our  pe(>})le  are 
now  engaged.  The  lawful  and  independent 
jurisdiction  which  belongs  to  other  tribunals 
belongs  to  them.  To  this  jurisdiction  all 
must  submit,  and  all  who  are  well  disposed 
to  our  country  will  willingly  submit.  Upon 
whom  of  those  within  the  prescribed  age 
limits,  who  have  registered,  the  duty  of  mil- 
itary service  has  been  imposed,  because  of 
their  being  citizens  or  denizens  who  have 
declared  their  intention  to  become  citi^^ens; 
who  are  to  be  excluded  from  the  privilege 
of  service,  because  alien  enemies;  who  are 
exempt  from  service,  because  of  the  existence 
of  any  of  the  prescribed  reason  a  for  exemp- 
tion; who  are  ill  fitted  for  the  performance 
of  military  service;  and  who  have  respon- 
sibilities and  duties  elsewhere  so  imperative 
and  urgent  as  to  prevent  active  military 
service — are  all  matters  of  which  these  tri- 
bunals have  jurisdiction.  They,  indeed, 
constitute  in  an  emphatic  sense  the  subject- 
matter  of  that  jurisdiction.*' 

However  in  Ex  p.  Ilutilis,  245  Fed.  798, 
the  court  while  disclaiming  a  power  of  re- 
view allowed  the  petitioner  ten  days  to  ap- 
ply to  the  adjutant  general  for  permission 
to  reopen  the  case  before  the  board,  it  ap- 
p^^ring  that  he  had  ignorantly  failed  to 
claim  that  he  was  an  alien. 

The  finding  of  a  draft  board  as  to  de- 
pendency   (Ex  p.   Dostal,   243   Fed.  664)    or 


physical  disability  (In  re  Traina,  248  Fed. 
1004;  U.  S.  V.  Commanding  Ollicer,  etc.  248 
Fed.  1005)  is  not  subject  to  judicial  review. 
So  in  the  reported  case  the  court  refuses 
to  review  a  ruling  against  an  exemption 
claimed  on  the  ground  of  membership  in  a 
sect  conscientiously  opposed  to  war. 

As  to  the  right  to  appeal  to  a  higher  en- 
rolment tribunal  under  the  English  military 
service  act  and  the  procedure  on  such  an 
appeal,  see  Rex  v.  Wilts  County,  115  L.  T. 
X.  S.  C50;  Rex  v.  North  Riding,  etc.  115  L.  T. 
X.  S.  804;  Rex  v.  Hertfordshire  Appeal  Tri- 
bunal, 115  L.  T.  N.  S.  806;  Rex  v.  Leicester- 
shire Appeal  Tribunal,  115  L.  T.  N.  S.  924; 
Rex  V.  Glamorgan  Appeal  Tribunal,  115  Li 
T.  X.  S.  030;  Ex  p.  Tebbett,  116  L.  T.  N. 
S.  85;  Rex  v.  Central  Tribunal;  etc.  116  L. 
T.  X.  S.  88;  Rex  v.  Grimsby,  etc.  116  L.  T. 
X.  S.  90;  Rex  v.  Hampshire  Appeal  Tri- 
bunal, 116  L.  T.  N.  S.  92;  Rex  v.  Hendon 
Local  Tribunal,  116  L.  T.  X.  S.  572;  Rex  v. 
Hull,  etc.  Appeal  Tribunal,  117  L.  T.  X.  S. 
339;  Rex  v.  Westminster  Local  Tribunal,  81 
J.  P.  83;  Rex  v.  Lincolnshire  Appeal  Tri- 
bunal [1017]  1  K.  B.  1;  Walder  v.  Turner 
[1017]  1  K.  B.  39;  Flint  v.  Atty.-Gen.  34 
Times  L.  Rep.  88;  Rex  v.  Lincolnshire  Ap- 
peal Tribunal,  86  L.  J.  K.  B.  698. 

Offenses  against  Conscription  Law. 

Among  the  offenses  created  by  the  Selec- 
tive Draft  Law  (Act  May  18,  1017,  Fed.  St. 
Ann.  Pamph.  Supp.  Xo.  11,  p.  85)  are  fail- 
ure to  register  thereunder  and  aiding  or 
advising  or  procuring  persons  to  fail  or  re- 
fuse to  register.  As  to  the  power  to  cre- 
ate these  and  similar  offenses,  see  the  note 
to  Masses  Pub.  Co.  v.  Patten,  Ann.  Cas. 
191SB  800,  1009. 

An  indictment  for  conspiracy  to  obstruct 
the  enforcement  of  the  conscription  law  need 
not  allege  that  any  person  was  in  fact  pro- 
cured to  refuse  to  register.  Goldman  v.  U. 
S.  245  U.  S.  474,  38  S.  Ct.  106;  U.  S.  v. 
Sugar,  243  Fed.  423.  And  see  U.  S.  v.  Gal- 
leanni,  245  Fed.  977.  The  rule  is  otherwise 
if  the  defendant  is  charged  not  with  con- 
spiracy but  with  aiding  or  advising  a  failure 
to  register.  U.  S.  v.  Sugar,  243  Fed.  423. 
It  need  not  be  alleged  that  a  person  pro- 
cured to  refuse  to  register  was  a  citizen  of 
the  United  States.  Ruthenberg  v.  U.  S.  245 
U.  S.  480,  38  S.  Ct.  168. 

In  U.  S.  V.  Baker,  247  Fed.  124,  the  lan- 
guage shown  was  held  to  be  insufllicient  to 
constitute  the  offense  of  attempting  to  in- 
duce a  violation  of  the  conscription  law. 

An  indictment  alleging  conspiracy  to  pro- 
cure persons  to  refuse  to  register,  and  un- 
necessarily averring  that  a  person  was  there- 
by induced  so  to  refuse,  charge?  but  one  of- 
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fense.     Kuthenberg  v.  U.  S.  245  U.  S.  480, 
38  S.  Gt.  168. 

A  conspiracy  formed  before  the  enactment 
of  the  conscription  act  to  resist  conscription 
has  been  held  to  be  a  criminal  offense.  U. 
S.  V.  Bryant,  245  Fed.  682,  wherein  the 
court  said:  ''It  is  urged  in  argument  by 
learned  counsel  that  the  conspiracy  to  do 
these  things,  even  if  proved,  was  condition- 
al, and  only  in  event  that  Congress  should 
pass  a  statute  providing  for  the  raising  of 
an  army  by  conscription.  This,  I  think,  the 
evidence  shows  to  be  true;  but  I  cannot  con- 
cur with  counsel  in  their  conclusion  there- 
from. The  right  of  Congress  to  pass  a  law 
providing  for  the  raising  of  an  army  by  con- 
scription is  not  questioned.  The  United 
States,  tmder  the  Constitution,  and  inherent- 
ly, has  such  authority,  regardless  of  wheth- 
er or  not  the  authority  ever  be  exercised 
through  an  act  of  Congress;  and  any  con- 
spiracy to  resist  the  enforcement  of  such  a 
proposed  act  of  Congress  is  a  conspiracy  to 
resist  the  then  existing  authority  of  the 
United  States.  Were  it  otherwise,  defend- 
ants might  have  publicly  and  with  impunity 
completed  their  arrangements  and  prepara- 
tions to  carry  out  their  alleged  conspiracy, 
and,  had  they  been  strong  and  *  resourceful 
enough,  might  have  openly  established  head- 
quarters, collected  quantities  of  guns  and 
munitions,  thoroughly  organized  and  officered 
their  forces,  and  stood  defiant,  ready  for  re- 
bellion and  aggressive  resistance  the  moment 
Congress  acted;  and,  during  all  such  time, 
the  officers  of  the  government  would  have 
been  powerless  to  act,  because  the  conspira- 
cy was  not  absolute,  but  conditioned  upon 
the  passage  of  the  selective  draft  act,  an 
uncertain  event." 

In  a  prosecution  for  an  attempt  to  cause 
insubordination  in  the  military  forces  of  the 
United  States,  it  has  been  held  that  persons 
who  have  registered  and  received  their  seri- 
al numbers  are  part  of  the  military  forces. 
U.  S.  ▼.  Sugarman,  245  Fed.  604.  And  see 
the  reported  case  as  to  desertion  after  notice 
of  draft. 

In  a  prosecution  for  failure  to  register 
the  baptismal  record  of  the  accused  and  the 
testimony  of  a  priest  as  to  the  tenets  of 
his  church  respecting  the  necessity  of  in- 
fant baptism  are  admissible  to  show  the  age 
of  the  accused.    Phelan  v.  U.  S.  249  Fed.  43. 

The  power  of  the  Secretary  of  War  to  de- 
fine zones  near  military  camps  within  which 
it  is  a  criminal  offense  to  maintain  a  house 
of  prostitution  has  been  sustained.  U.  S. 
v.  Caaey,  247  Fed.  362;  U.  S.  v.  Scott,  248 
Fed.  361. 

In  England,  in  a  prosecution  for  conspira- 
cy to  defeat  the  military  service  act  by 
giving  medicine  designed  to  produce  physi- 
cal incapacity  to  serve,  it  has  been  held  that 


it  was  no  defense  that  one  person  to  whom 
the  medicine  was  given  held  a  certificate  of 
exemption,  the  certificate  being  subject  to 
recall.     Rex  v.  Bishop  [1918]  1  K.  B.  310. 


CHAFOR  ET  ASu 

V. 

CITY  OF  LONG  BEACH. 

California  Supreme  Court — ^March  2,  1017* 
174  Cal.  478;  163  Pac,  670. 


Mnaieipal  Corporations  —  Iilability  for 
Tort  —  tTnaafe  Condition  of  Publie 
Building. 

A  building  constructed  by  the  city  under 
St.  1903,  p.  412,  authorizing  the  city  to  incur 
indebtedness  for  a  public  assembly  hall,  is  not 
one  enjoined  upon  the  municipality  by  posi- 
tive law,  and  the  duty  of  maintenance  is  not 
therefore  imposed  by  law. 

[See  note  at  end  of  this  case.] 

San&e. 

Where  a  municipal  public  assembly  hall  is 
rented  to  an  organization  which  invites  all 
interested  persons  to  a  celebration  of  Queen 
Victoria's  birthday,  a  citizen  who  attends  is 
not  a  trespasser,  but  a  licensee  by  permission 
or  invitation,  and  if  the  citv  is  at  all  re- 
sponsible  for  injuries,  it  is  responsible  for  the 
exercise  of  ordinary  care. 

[See  note  at  end  of  this  case.] 

Same. 

The  true  test  whether  a  municipality  is 
liable  in  tort  for  injuries  to  a  person  is  not 
whether  the  municipality  from  renting  its 
auditorium  wherein  the  injury  is  caused  is 
reaping  a  profit,  and  an  act  does  not  become 
governmental  merely  because  the  city  from 
its  performance  reaps  no  profit. 

[See  note  at  end  of  this  case.] 
San&o. 

I'nder  common  law  the  municipality  is  pro- 
tected from  liability  only  while  exercising  the 
delegated  functions  of  sovereignty,  which  in- 
clude police  regulation,  crime  prevention, 
preservation  of  health,  fire  prevention,  care  of 
the  poor,  and  education  of  the  young. 

[See  note  at  end  of  this  case.] 

San&e. 

While  schoolhouses,  city  halls,  jails,  and 
fire  houses  are  governmental  instrumentali- 
ties for  injuries  to  persons  in  which  tlie  city 
is  not  liable  the  rule  does  not  apply  to  public 
auditoriums  or  other  buildings,  though  for 
the  benefit,  convenience,  or  advantage  of  the 
people,  and  even  in  the  case  of  strictly  gov- 
ernmental buildings  if  the  city  rents  jiorlion 
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tlttreof,  it  is  liable  to  tl^e  tenant  for  negli- 
gent maintenance. 

[See  note  at  end  of  this  case.] 


When  a  municipal  building  is  constructed 
and  maintained  not  for  governmental  pur- 
poses, even  though  under  permission  of  stat- 
ute, and  though  maintained  for  the  benefit  of 
inhabitants  or  such  of  them  as  desired  to  use 
it,  the  city  acts  in  a  private  proprietary 
capacity,  and  is  liable  for  its  torts. 

[See  note  at  end  of  this  case.] 


Where  the  city  under  St.  1903,  p.  412,  con- 
structs an  auditorium  partly  over  a  bay, 
which  it  rents  to  any  persons  desiring  the 
use  of  the  same  at  fixed  rentals  for  various 
classes  of  entertainments,  and  during  a  cele- 
bration by  a  private  organization,  to  which 
all  citizens  are  invited,  the  approach  to  the 
auditorium  collapses,  with  injuries  to  per- 
sons, the  city  is  liable  to  the  same  degree 
as  if  the  building  was  owned  by  a  private 
owner. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Los  Angeles 
county:     MgCormick,  Judge. 

Action  by  George  Chafor  et  al.,  plaintiffs, 
against  City  of  Long  Beach,  defendant. 
Judgment  for  plaintiffs.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Haas  <£  Lhumigcm,  Byron  C.  Hanna,  Ste- 
phen G.  Long,  Qeorge  F,  Kapp,  Wilbur  F, 
Downs  and  George  L.  Hoodenpyl  for  appel* 
lant. 

William  A,  Alderson  for   respondents. 

Harry  M,  Irwin,  Waldo  M.  York,  T,  E. 
Gibbon,  Valentine  d  Newby,  Kemp,  Mitchell 
d:  Silberberg,  Leo  V.  Yowngworth,  Harry  A. 
HoUzer,  T,  A,  Williams  and  Steely  d  Jeffers, 
amid  curiae,  on  behalf  of  respondents  on 
prior   petition   for   rehearing. 

[479]  Henshaw,  J. — ^This  action  was 
brought  by  the  husband  and  by  the  minor  son 
of  £dith  Chafor  to  recover  damages  for  the 
death  of  Edith,  occasioned  by  the  negligence 
of  the  defendant  city.  Trial  was  had  before 
a  jury,  resulting  in  a  verdict  for  the  plain- 
tiffs. Judgment  followed  the  verdict,  and 
from  that  judgment  and  from  the  order  of 
the  court  denying  defendant's  motion  for  a 
new  trial  it  prosecutes  this  appeal. 

Long  Beach  is  a  maritime  city.  Prior  to 
the  accident  it  had  ocnstructed  and  was 
maintaining  a  wharf  or  pier  extending  into 
the  ocean.  The  superstructure  of  this  pier 
vas  supported  by  piles  driven  into  the  beach 
snd  ocean-bed.  Near  the  outer  end  of  this 
pier,  and  a  little  distance  from  it,  the  city 
had  built  and  was  also  maintaining  a  struc- 
ture known  as  an  auditorium.    The  approach 


to  the  auditorium  from  the  pier,  a  distance 
of  about  forty  feet,  was  by  means  of  a  plat- 
form. From  this  platform  doors  gave  en- 
trance on  to  the  main  floor  of  the  audito- 
rium. The  24th  of  May,  1914,  was  [480]  the 
day  of  Queen  Victoria.  Certain  of  the  inhab- 
itants of  Long  Beach  and  of  adjacent  territory 
proposed  to  assemble  in  the  auditorium  for 
the  purpose  of  celebrating  this  "Empire 
Day."  A  set  program  for  the  ceremonies 
and  entertainment  had  been  announced.  In 
effect  such  part  of  the  public  as  was  inter- 
ested in  the  event  was  invited  to  attend. 
Edith  Chafor  was  a  resident  of  the  city  of 
Los  Angeles,  and  went  to  Long  Beach  for 
these  ceremonies.  They  were  inaugurated 
by  a  street  parade  headed  by  the  munic- 
ipal band.  This  parade  was  to  end  at  the 
auditorium.  While  it  was  on  the  march 
people  assembled  on  the  platform,  seeking 
admission  to  the  auditorium.  The  doors 
were  closed,  so  that  a  crowd  collected  on  this 
platform.  It  gave  way  under  the  weight  of 
this  crowd,  and  carrying  with  it  a  part  of 
the  underpinning  and  superstructure  of  the 
auditorium  building  proper,  precipitated  some 
two  hundred  of  the  assemblage  on  to  the 
beach  sands  twenty  or  more  feet  below. 
Edith  Chafor  was  one  of  these,  and  her  dead 
body  was  removed  from  the  wreckage. 

As  the  question  whether  or  not  the  city  of 
Long  Beach,  which  admittedly  had  built  and 
was  maintaining  this  auditorium  and  its 
approach,  was  doing  so  in  a  governmental 
capacity  is  the  principal  question  presented 
on  this  appeal,  it  becomes  pertinent  to  point 
out  that  the  construction  and  maintenance  of 
this  auditorium,  which  was  essentiallv  a  hall 
for  public  assemblages  and  gatherings,  were 
not  enjoined  upon  the  municipality  by  pos- 
itive law.  Therefore  the  duty  of  mainte- 
nance was  not  a  duty  imposed  by  law.  The 
auditorium  was  constructed  under  the  per- 
mission of  a  statute  of  1903.  (Stats.  1903, 
p.  412.)  This  statute  authorized  and  per- 
mitted a  municipality  to  issue  bonds  and 
incur  indebtedness  for  the  purpose  of  con- 
structing and  maintaining  such  "public 
assembly  or  convention  hall."  It  provided 
that  the  legislative  body  of  the  city  "shall 
have  power  to  appoint  such  officers  or  agents 
and  to  make  and  enforce  such  rules  and  reg- 
ulations as  may  be  necessary  for  the  man- 
agement, control,  letting,  and  use  of  such 
public  assembly  or  convention  halls."  It 
further  provided  that  "all  moneys  derived 
from  the  use  or  hire  of  such  assembly  or 
convention  hall  shall  be  deposited  in  the 
treasury  of  the  municipality  to  the  credit  of 
said  public  hall  fund."  After  specifying  the 
first  applications  to  be  made  of  the  moneys 
thus  received,  it  further  declares  that 
[481]  "any  surplus  remaining  .  .  .  may 
be  appropriated  and  used  for  general  niunic- 
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ipal  purposes.*'  It  is  not  in  controversy  but 
that  this  particular  assembly  hall  waa  main- 
tained under  the  provisions  of  this  act,  and 
that  its  management  and  control,  also  under 
the  provisions  of  the  act,  were  in  the  hands 
of  defendant's  board  of  public  works.  Con- 
trol of  the  actual  letting  or  permission  to 
use  the  hall  was  retained  by  the  city  council. 

The  evidence  discloses  that  upon  the  day  in 
question  the  right  to  the  use  and  occupancy 
of  the  hall  had  been  given  to  an  organization 
known  as  the  Sons  of  St.  George,  and  that 
the  auditorium  would  be  open  to  the  general 
public  after  the  Sons  of  St.  George,  with  the 
paraders  and  their  friends,  had  been  admit- 
ted. The  parade  was  led  by  a  lieutenant  of 
the  city's  police,  witli  a  number  of  the  police 
force.  These  were  followed  by  the  municipal 
band.  The  mayor  of  the  city  and  his  wife 
were  in  the'  first  automobile.  The  destina- 
tion of  all  was  tlie  auditorium,  which,  under 
these  circumstances,  the  mavor  himself  had 
entered  just  prior  to  the  disaster.  It  can- 
not be  said  then  that  Editli  Chafer  was  a 
trespasser  at  the  time  and  place  of  her 
death.  She  was  at  least  a  licensee  by  per- 
mission or  invitation,  and  if  the  city  is  re- 
sponsible at  all  it  is  responsible  for  the 
exercise  of  ordinary  care  to  see  that  such  a 
licensee  is  not  injured.  (Solimidt  v.  Bauer, 
80  Cal.  6Q5,  6  L.R.A.  580,  22  Pac.  256; 
Means  v.  Southern  California  R.  Co.  144 
Cal.  473,  1  Ann.  Cas.  200,  77  Pac.  1001; 
Hontz  V.  San  Pedro,  etc.  R.  Co.  173  Cal. 
750,  161  Pac.  971.)  With  the  ground  thus 
cleared  of  these  minor  obstructions  we  can 
ipproach  unhampered  the  consideration  of 
the  principal  proposition:  Was  the  city  of 
Long  Beach,  at  the  time  and  on  the  occasion 
of  this  accident,  managing  this  assembly 
hall  in  its  governmental  capacity  or  in  a 
private  and  proprietary  capacity? 

To  the  resolution  of  this  question  we  now 
come,  prefacing  the  consideration  by  the 
statement,  which  will  hereinafter  be  abun- 
dantlv  established,  that  there  is  no  substan- 
tial  controversy  over  the  governing  law. 
With  the  decision  of  the  case  of  Russell  v. 
,  Devon  County,  2  T.  R.  (Eng.)  667,  and  the 
cases  which  followed  it,  it  became  an  estab- 
lished principle  of  the  English  common  law 
that  an  individual  could  not  sustain  an 
action  against  a  political  subdivision  for 
negligence  in  its  performance  of  any  govern- 
mental function,  nor  of  any  [482]  public 
function  expressly  ordained  and  commanded 
by  law.  The  reason inijs  supporting  this  were 
various.  At  times  i!;  was  declared  that  it 
was  better  for  the  individual  to  suffer  than 
for  tlie  public  to  be  inconvenienced,  and  that 
this  principle  was  stronger  than  that  other 
and  conflicting  one  which  declared  that  for 
every  injury  the  law  gives  a  remedy.  The 
city  was  but  a  hand  of  the  sovereign  and  it 


was  the  "right  divine  of  kings  to  govern 
wrong."  Later  it  was  argued  that  the  mon- 
eys of  a  municipal  corporation  were  designed 
to  be  devoted  to  public  ends,  and  that  it 
would  be  a  misapplication  of  them  to  permit 
any  part  of  them  to  be  used  in  the  liquida- 
tion of  private  damages.  But  this  principle 
of  decision,  while  firmly  established  where 
not  abrogated  by  statute,  failed  to  commend 
itself  alike  to  jurists  and  to  legislators,  and 
it  was  argued  that  as  neither  a  political  sub- 
division nor  yet  the  state  itself  could  injure 
a  man's  property  without  compensation,  it 
seemed  somewhat  fallacious  and  absurd  to 
say  that  it  could  negligently  injure  him  or 
destroy  his  life  without  liability  to  compen- 
sation for  its  wrongdoing.  It  was  a  clear 
instance,  so  it  was  argued,  of  making  the 
rights  of  property  higher  and  more  sacred 
than  tlie  rights  of  man.  Thus  it  came  about 
that  courts  soon  made  a  discrimination  in 
these  cases  between  the  purely  governmental 
or  ordained  functions  of  the  municipality, 
for  remissness  in  the  performance  of  which 
it  was  not  liable,  and  those  which,  though 
undertaken  and  performed  for  the  general 
benefit  of  the  inhabitants  of  the  municipal- 
ity, were  neither  ordained  nor  in  their  nature 
essentially  governmental.  And  recognizing, 
as  has  been  said,  the  inherent  injustice  of 
the  established  rule,  the  disposition  of  the 
courts  on  the  one  hand  was  to  uphold  such 
actions  under  a  very  rigid  construction  of 
the  phrase  ''governmental  functions,"  while 
upon  the  other  hand  the  legislatures  in  many 
states  by  positive  enactment  did  away  entire- 
ly with  tlie  distinction  and  made  municipal 
corporations  liable  to  precisely  the  same  ex- 
tent for  the  same  acts  as  were  private  cor- 
porations. And  indeed  it  may  be  added  that, 
even  without  legislative  sanction,  in  at  least 
one  instance  the  highest  court  of  a  state  has 
repudiated  as  unsound  the  distinction  be- 
tween the  governmental  and- private  functidna 
of  a  municipal  corporation,  and  has  declared 
that  in  every  case  the  mode  and  measure  of 
the  liability  of  a  public  corporation  should 
be  that  prescribed  as  to  an  individual  or  a 
private  corporation.  [483]  (Bowden  v. 
Kansas  City,  69  Kan.  587,  105  Am.  St.  Rep. 
187,  1  Ann.  Cas.  055,  66  L.R.A.  181,  77  Pac. 
573.)  And  in  this  state  it  is  not  without 
interest  to  point  out  that  the  legislature  has 
in  terms  imposed  this  liability  upon  all  coun- 
ties, cities,  and  cities  and  counties  by  a  stat- 
ute enacted  in  1011  (Stats.  1911,  p.  1115), 
though  by  reason  of  the  fact  that  the  sub- 
stance of  this  enactment  was  neither  declared 
nor  hinted  at  in  its  title  it  is  undoubted  that 
for  this  reason  the  act  is  void.  (Brunson  v. 
Santa  Monica,  27  Cal.  App.  89,  148  Pac. 
950. ) 

Again  it  is  important  to  note  that  the  true 
test  does  not  rest  upon  the  determination  as 
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to  whether  or  not  the  municipality  is  reaping 
a    monetary   gain.      A   very    large    class    of 
cases   arises  where  this  f»ot  is  established, 
as  where  parta  of  public  l»i.\ildings,  such  as 
a  city  hall,  are  leased  or  rented  to  private 
Individuals,  when  it  is  uniformly  held  that 
the  city   in  doing  this  thing  u  acting  in  a 
private  capacity.     But  while  it  is  true  that 
the   exaction  of  a  rent  or  the  making  of  a 
private  profit  is  a  very  potent  factor  in  de- 
termining the  character  of  the  act,  the  con- 
verse is  not  true.     In  other  words,  the  act 
dijes    not    become    governmental    merely    by 
virtue   of  the   fact  that  the  city  from  the 
performance  of  it  reaps  no  direct  pecuniary 
return.    It  may  be  and  is  equally  a  private, 
proprietary  act  if  no  financial  return  at  all 
be  exacted,  or  if  the  financial  return  which 
is  exacted  does  not  amount  to  a  profit  on  the 
enterprise.     The  true  principal  has  too  often 
been  confounded  with  the  mere  question  of 
pecuniary  gain.     We  may  be  excused,  there- 
fore, in  elucidating  this  fact  for  quoting  at 
some  length.     Thus  in  Dillon  on  Municipal 
Corporations,   fifth  edition,   section   109,  the 
principle  is  thus  aptly  and  admirably  stated: 
The  powers  of  a  municipal  corporation  are 
.     .     .      denominated    "governmental,    legis- 
lative or  public;   the  other,   proprietary  or 
private.      ...      On    distinction    of    these 
powers  rests  the  doctrine  of  the  common-law 
liability   of  municipal  corporations.     In   its 
governmental   or    public    character   the    cor- 
poration is  made,  by  the  state,  one  of  its  in- 
struments, or  the  local  depository  of  certain 
limited   and  prescribed  political   powers,   to 
be  exercised  for  the  public  good  on  behalf  of 
the  state  rather  than  for  itself.    .     .     .    But 
in  its  prorietary  or  private  character,  the 
theory  is  that  the  powers  are  supposed  not  to 
be  conferred,  primarily  or  chiefly  from  con- 
siderations connected  [484]  with  the  govern- 
ment of  the  state  at  large,  but  for  private 
advantage  of  the  compact  community,  which 
is  incorporated  as  a  distinct  legal  personality, 
or  corporate  individual;  and  as  to  such  pow- 
ers and  to  property  acquired  thereunder,  and 
contract   made   with    reference   thereto,    the 
corporation  is  to  be  regarded  quoad  hoc  as  a 
private  corporation,  or  at  least  not  public  in 
the  sense  that  the  power  of  the  legislature 
over  it  or  the  rights  represented  by  it,  is 
omnipotent.*' 

The  text  of  the  learned  author  will  be 
found  supported  by  every  well-considered  ad- 
judication. Noteworthy  amongst  these  is  the 
case  of  Galveston  v.  Posnainsky,  62  Tex. 
118,  50  Am.  Rep.  517,  where  the  distinction 
between  governmental  and  proprietary  func- 
tions is  elaborately  considered  and  it  is  said: 
**The  tendency  of  the  decisions  is  evidently 
to  recognize  the  liability  of  even  quasi- 
corporations  to  suit  not  expressly  given  by 
statute,  when  injury  results  from  the  neg* 


ligence  of  ofiicials  or  agents  exercising  pow- 
ers purely  ministerial  in  reference  to  matters 
which  cannot  be  said  to  pertain  to  duties 
purely  public;  to  matters  which,  though  in  a 
restricted  sense  are  public,  yet  more  directly 
affect  the  welfare  and  pecuniary  interest  of 
the  inhabitants  of  the  giuisi-corporation,  up- 
on whose  will  rests  the  determination  wheth- 
er the  given  act  shall  be  performed  and  how 
it  sliall  be  performed,  and  upon  whom  rests 
solely  the  expense  of  the  work  put  in  opera- 
tion by  themselves,  through  which,  at  least 
indirectly,  they  receive  benefit  in  which  the 
general  public,  if  at  all,  but  slightly  par- 
ticipates.    .    .     . 

''It  would  seem  that,  in  so  far  as  municipal 
corporations  of  any  class,  and  however  in- 
corporated, exercise  powers  conferred  on 
them  for  purposes  essentially  public — pur- 
poses pertaining  to  the  administration  of 
general  laws  made  to  enforce  the  general 
policy  of  the  state — they  should  be  deemed 
agencies  of  the  state,  and  hot  subject  to  be 
sued  for  any  act  or  omission  occurring  while 
in  the  exercise  of  such  power,  unless,  by 
statute,  the  action  be  given;  that,  in  refer- 
ence to  such  matters,  they  should  stand  as 
does  sovereignty,  whose  agents  they  are,  sub- 
ject to  be  sued  only  when  the  state,  by  stat- 
ute, declares  they  may  be.    .    .     . 

"In  so  far,  however,  as  they  exercise 
powers  not  of  this  character,  voluntarily 
assumed — ^powers  intended  for  the  privat/* 
advantage  and  benefit  of  the  locality  and  it? 
inhabitants — there  seems  to  be  no  sufficient 
reason  why  they  should  be  [485]  relieved 
from  that  liability  to  suit  and  measure  o^ 
actual  damage  to  which  an  individual  or 
private  corporation  exercising  the  same  pow 
ers  for  a  purpose  essentially  private  would 
be   liable." 

We  have  thus  been  at  pains  to  set  forth 
the  principle  determinative  of  the  question 
as  to  whether  or  not  a  particular  act  per- 
tains to  the  governiliental  rather  than  to  the 
proprietary  activities  of  a  city,  because  the 
discussions  of  some  courts,  notably  those  of 
Massachusetts,  have  been  misconstrued  upon 
the  element  of  pecuniary  gain.  Hill  v. 
Boston,  122  Mass.  344,  23  Am.  Bep.  332, 
illustrates  this.  It  is  to  be  noted  that  the 
court  is  there  dealing,  and  so  expresses  it- 
self, with  the  "neglect  of  a  public  duty  im- 
posed upon  it  [the  municipality]  by  law  for 
the  benefit  of  the  public  and  from  the  per- 
formance of  which  the  corporation  receives 
no  profit  or  advantage."  The  particular  case 
was  an  action  of  tort  against  the  city  of 
Boston  to  recover  damages  for  injuries  re- 
ceived by  a  child  while  attending  a  public 
school,  under  the  express  duty  imposed  by 
general  law  to  maintain  such  public  schools, 
and  it  is  held  that  the  municipality  is  not 
liable.     The  supreme  court  of  Massachusetts 
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ilid  not  in  anv  way  broaden  the  definition 
of  governmental  functions  as  applied  to 
municipal  acts.  It  did  not  rest  its  decision, 
M  well  it  might,  upon  the  proposition  that 
the  maintenance  of  public  schools,  being  a 
duty  enjoined  upon  the  municipality,  partook 
of  the  nature  of  a  governmental  function. 
Nor  yet,  while  recognizing  and  declaring  that 
it  was  a  duty,  the  performance  of  which  was 
enjoined  upon  the  city  by  general  law,  did 
it  exonerate  the  city  for  liability  on  this 
account,  but  held  and  declared  that  in  the 
performance  of  such  ordamed  duties  the  city 
would  not  be  liable  when  the  performance 
of  the  duty  was  not  connected  with  any 
pecuniary  benefit  to  the  municipality,  thereby 
plainly  implying  that  even  though  the  duty 
were  ordained  by  general  law,  if  it  contem- 
plated any  pecuniary  benefit  to  the  munic- 
ipality, it  would  stand  liable  as  would  a 
private  individual.  To  illustrate  the  un- 
willingness of  the  Massachusetts  courts  to 
extend  the  doctrine  of  municipal  immunity, 
the  case  of  Dickinson  v.  Boston,  188  Mass. 
.595,  1  L.R.A.(X.S.)  664,  75  N.  E.  68,  is 
instructive.  The  city  of  Boston  was  by  law 
responsible  for  the  negligent  maintenance  of 
its  public  streets.  To  prevent  accidents 
on  those  streets  it  was  not  required  by 
[486]  law  to  light  them  at  night.  However, 
by  a  permissive  statute  the  city  "was  author- 
ized but  not  required  to  maintain  lamps  to 
light  its  streets."  It  maintained  such  lights 
for  the  general  benefit  of  the  inhabitants, 
for  their  general  safety,  and  specifically  to 
lessen  the  danger  of  accidents  upon  the 
highways.  One  of  its  lamp-posts,  negligently 
maintained,  fell  and  injured  the  plaintiff. 
In  his  action  brought  to  recover  damages 
these  matters  are  discussed,  and  it  was 
urged,  amongst  many  otlier  reasons,  that  the 
city  was  not  liable  in  that  it  was  reaping  no 
pecuniary  benefit  from  the  maintenance  of 
the  lights,  but  that  the  benefit  was  a  general 
public  benefit  to  the  inhabitants.  The  su- 
preme court  of  Massacliusetts  made  answer: 
*'It  was  unnecessary  for  the  plaintiff  to  show 
that  any  direct  commercial  profit  had  been 
derived.  The  indirect  benefit  thus  conferred 
supplied  a  sufficient  motive  for  the  defend- 
ant's action.  Having  voluntarily  taken  the 
enterprise  for  its  private  benefit,  and  not  act- 
ing in  the  performance  of  any  public  duty,  it  is 
liable  for  negligence  in  the  management  of 
its  corporate  property  when  used  for  such 
purposes."  (Citing  numerous  cases.)  Still 
further,  as  showing  the  limits  within  which 
the  courts  circumscribe  tlie  meaning  of  the 
phrase  ''governmental  function,"  may  be 
cited  Ehrgott  v.  New  York,  96  N.  Y.  264, 
48  Am.  Rep.  622,  where  it  is  held  that  it  is 
settled  by  a  long  line  of  decisions  that  munic- 
ipal corporations  proper,  having  the  powers 
conferred  upon  tlieni  respecting  streets  with- 


in their  limits,  owe  to  the  public  the  duty  to 
keep  them  in  a  safe  conditon  for  use  in  the 
usual  mode  by  travelers,  and  are  liable  in 
a  civil  action  for  special  injury  resulting 
from  neglect  to  perform  this  duty;  and  th6 
Kokomo  v.  Loy  (Ind.)  112  N.  E.  994,  where 
the  supreme  court  of  Indiana  applies  the  same 
doctrine  to  injuries  resulting  from  the  neg- 
ligent upkeep  of  a  public  park  as  well  as 
public  streets. 

That  the  distinction  between  governmental 
and  private  functions  has  been  adopted  as 
the  principle  governing  the  adjudications  in 
this  state,  our  decisions  leave  no  doubt*. 
Thus  in  the  early  case  of  Toucliard  v.  Touch - 
ard,  5  Gal.  306,  307,  it  is  said:  "A  corpora- 
tion, both  by  the  civil  and  common  law,  is 
a  person,  an  artificial  person,  and  although 
a  municipal  corporation  has  delegated  to  it 
certain  powers  of  government,  it  is  only  in 
reference  to  those  delegated  powers  that  it 
will  be  regarded  as  a  government.  In  lef- 
erence  to  all  other  of  [487]  its  transactions, 
such  as  affect  its  ownership  of  property  in 
buying,  selling,  or  granting,  and  in  refer- 
ence to  all  matters  of  contract,  it  must  be 
.looked  upon  and  treated  as  a  private  person." 
In  Bloom  v.  San  Francisco,  64  Cal.  503,  3 
Pac.  129,  in  the  conduct  of  the  municipal 
hospital  the  city  and  coimty  maintained  a 
nuisance.  Action  was  brought  to  recover 
damages  occasioned  by  this  nuisance,  and  it 
was  held  that  ''the  city  and  county  of  San 
Francisco  had  such  proprietorship  of  the 
city  and  county  hospital  ae  rendered  it 
liable  for  damages  in  the  case  presented.'* 
In  South  Pasadena  v.  Pasadena  Land,  etc. 
Co.  152  Cal.  579,  93  Pac.  490,  it  is  declared 
that  in  the  carrying  on  of  a  water  service 
for  the  benefit  of  South  Pasadena  the  city 
of  Pasadena  will  not  be  acting  in  its  polit- 
ical, public,  or  governmental  capacity.  And 
in  Davoust  v.  Alameda,  149  Cal.  69,  9  Ann. 
Cas.  847,  6  L.R.A.(N.S.)  636,  84  Pac.  760, 
this  court,  reviewing  our  cases,  and  draw- 
ing the  indicated  distinction  between  govern- 
mental and  proprietary  functions,  held  that 
the  negligent  operation  of  an  electric-light 
plant  by  the  city,  which  light  plant  was 
operated  for  the  twofold  purpose  of  lighting 
the  city  and  furnishing  electric  light  and 
power  to  its  inhabitants,  made  the  City 
liable,  upon  t|ie  ground  that  it  was  not  ex- 
ercising any  governmental  power  or  function. 

Nor  is  it  difficult  to  set  forth  the  definition 
of  governmental  functions  as  applied  to  a 
city.  Under  the  theory  of  the  common  law, 
that  the  municipality  is  protected  from  lia- 
bility only  while  exercising  the  delegated 
functions  of  sovereignty,  the  governmental 
powers  of  a  city  are  those  pertaining  to  the 
making  and  enforcing  of  police  regulations, 
to  prevent  crime,  to  preserve  the  public 
health,  to  prevent  fires,  the  caring  for  the 
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poor,  and  the  education  of  the  young;  and 
in  the  performance  of  these  functions  all 
buildings  and  instrumentalities  connected 
therewith  come  under  the  application  of  the 
principle.  (Kokomo  v.  Loy  (Ind.)  112  N. 
E.  994.) 

But  it  is  of  course  true  that  modern  cities 
and  towns  enter  upon  many  forms  of  activ- 
ity,  operate  utilities  for  the  benefit  of  the 
inhabitants,  and  provide  many  means  for  the 
easing  or  improving  of  the  condition  of  the 
people  that  were  never  dreamed  of  at  com- 
mon law.    Nevertheless  the  uniform  holding 
as  to  all  such  activities  on  principles  man- 
ifestly just  to  the  people  themselves  is  that 
no  matter  how  beneficial  they  may  be  in  a 
general  sense  to  the  inhabitants  of  the  munic- 
ipality, [488]  imless  they  are  governmental 
in  their  essence,  the  municipality's  conduct 
in  managing  them  is  controlled  by  the  same 
niles  of  liability  that  apply  to  an  individual. 
Thus,   while   schoolhouses,   city   halls,   jails, 
iirehouses,  are  with  much'  uniformity  held  to 
be   instrumentalities  for  governmental   pur- 
poses, no  such  rule  applies  to  other  buildings 
constructed  by  a  municipality,   though   for 
the  benefit,  convenience,  or  advantage  of  its 
people.     And  even   in   the   case   of   strictly 
governmental    buildings,    if    the    city    shall 
let  a  portion  of  one  of  them  to  a  private 
tenant,  while  retaining  control  of  the  rest, 
that  tenant  is  entitled  to  his  recovery  for  the 
city's  negligent  maintenance  of  his  premises. 
(Worden  v.  New  Bedford,  131  Mass.  23,  41 
Am.  Rep.  185.) 

But  when  the  building  is  one  constructed 
and  maintained  not  for  governmental  pur- 
poses, then  are  the  authorities  uniform  that 
even  though  it  be  so  maintained  under  per- 
mission of  the  statute,  and  though  it  be 
maintained  for  the  benefit  of  the  inhabitants, 
or  for  such  of  them  as  may  desire  to  use  it, 
the  municipality  acts  in  a  private,  propri- 
etary capacity  and  is  liable  for  its  torts  as 
would  be  a  private  individual.  The  cases  so 
holding  with  reference  to  municipal  water- 
plants  and  their  structures,  and  gas-plants 
and  their  structures,  are  so  numerous  as  not 
even  to  call  for  specific  citation.  The  same 
rule  is  universally  applied  to  market-houses 
built  by  the  municipality  and  maintained  for 
the  convenience  of  the  people.  (Bari:on  v. 
Detroit,  94  Mich.  601,  34  Am.  St.  Rep.  366, 
19  L.R.A.  452,  54  N.  W.  273;  Suffolk  ▼. 
Parker,  79  Va.  660,  62  Am.  Rep.  640;  Wey- 
mouth ▼.  New  Orleans,  40  La.  Ann.  344,  4 
So.  218;  Baltimore  ▼.  Brannon,  14  Md.  227.) 
As  instances  of  the  application  of  the  same 
rule  to  other  buildings  may  be  cited  Libby 
V.  Portland,  105  Me.  370,  18  Ann.  Cas.  547, 
26  LkR.A.(N.S.)  141,  74  Atl.  805,  Henderson 
V.  Kansas  City,  177  Mo.  477,  76  S.  W.  1045 ; 
and  Cowley  v.  Sunderland,  6  H.  A;  N.  (Eng.) 
665.    In  this  last  case  the  borough  of  Sunder- 


land, under  the  permission  of  a  Victorian 
statute,  maintained  baths  and  washhouses 
for  the  use  of  the  inhabitants.  The  argument 
was  there  made  that  the  woman,  injured  in 
a  mangle,  which  it  was  charged  was  neg- 
ligently constructed  and  maintained,  was  a 
mere  volunteer  and  licensee,  and  electing  to 
use  the  machine  could  not  recover.  But 
answer  was  made  that  the  statute  was  passed 
for  the  benefit  of  the  poor  and  more  ignorant 
[489]  classes  of  the  population.  The  cor- 
poration chose  to  avail  iteelt  of  its  powers 
to  erect  these  washhouses,  and  in  the  dis- 
charge of  the  statutory  duty  thus  under- 
taken it  was  bound  to  exercise  ordinary  care 
and  diligence. 

What,  then,  remains  to  be  said  concerning 
the  building  here  under  consideration?  It 
was  not  a  structure,  the  maintenance  of 
which  was  enjoined  by  law.  It  was  not  a 
building  used  for  any  of  the  governmental 
functions  of  the  municipality.  True,  it  was 
maintained  for  the  benefit  of  the  municipal- 
ity in  the  sense  that  it  afforded  the  populace 
a  meeting  place  for  many  forms  of  amuse- 
ment and  instruction.  But  in  all  these  re- 
spects it  differed  no  whit  from  any  other 
auditorium  or  assembly  hall  built  and  main- 
tained by  private  capital  for  the  same  pur- 
poses. The  city  had  full  charge  of  it,  could 
let  it  out,  or  refuse  to  let  it  out  at  its  pleas- 
ure. The  act  under  which  it  was  authorized, 
though  not  compelled  to  build  it,  contem- 
plated that  it  should  be  let  for  profit,  and 
that  the  proceeds  of  these  lettings  should 
go  to  defray  the  expense  of  maintenance  and 
the  cost  of  construction.  That  in  any  individ- 
ual instance  the  city  allowed  it  to  be  used 
without  a  rental  charge,  no  more  affected 
the  governing  principle  than  it  would  be 
affected  if  a  private  proprietor  did  the  same 
thing.  The  payment  of  rent,  much  or  little 
or  none  at  all,  did  not  transform  the  par; 
ticular  use  of  this  assembly  hall,  which  use 
was  let  or  permitted  for  the  celebration  of 
the  birthday  of  a  foreign  potentate,  into  a 
governmental  function  of  the  city  of  Long 
Beach.  Appellant  in  its  brief  declares  the 
proposition  to  be  "whether  the  law  authoriz- 
ing the  act  was  such  as  authorized  a  propri- 
etary or  governmental  institution  and  in 
this  respect  the  design  of  the  act  is  tlie  main 
thing  to  be  held  in  mind  and  not  the  result." 
Considering  that  design,  and  therein  noting 
that  the  act  provides  for  a  rental  charge 
for  the  use  of  the  assembly  hall,  and  con- 
templates that  that  rental  charge  should  or 
may  be  sufficient  to  pay  for  the  operating 
expenses,  to  provide  a  sinking  fund,  and  even 
to  contribute  to  the  general  funds  of  the  city, 
can  it  be  doubted  for  one  moment  that  in 
the  view  of  the  legislature  the  city  was  simply 
empowered  to  enter  into  a  proprietary  busi- 
ness for  its  personal  advantage  and  financial 
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gain?  Upon  the  other  hand,  that  the  city  of 
Long  Beach  maintained  this  assembly  hall 
for  the  very  purposes  indicated  by  the  legis- 
lative permission  is  made  manifest  by  the 
[490]  offered  official  resolution  of  the  city, 
"fixing  the  charges  for  the  use  of  the  public 
auditorium  in  the  city  of  Long  Beach."  In 
this  resolution  we  find  that  conventions  or 
mass  meetings  not  for  the  purpose  of  finan- 
cial gain,  whether  the  assemblage  be  of  the 
residents  or  nonresidents  of  the  city  of  Long 
Beach,  may  have  the  use  of  the  auditorium 
free.  If  financial  gain  enter  into  the  pur- 
pose of  the  convention  or  mass  meeting,  then 
tlie  charge  shall  be  from  twenty-five  to  one 
hundred  dollars  per  day.  When  used  by 
nonresidents  of  the  city  of  Long  Beach  for 
purposes  of  entertainment  and  amusement 
the  charge  is  $35  a  day.  When  used  by  res- 
idents of  the  city  of  Long  Beach  for  like 
purposes  of  amusement  the  charge  is  $15  a 
day.  When  used  by  nonresidents  of  the  city 
of  Long  Beach  for  purely  charitable  or 
philanthropic  purposes,  if  "an  admission  is 
charged,  the  proceeds  to  be  used  outside  of 
the  city  of  Long  Beach,  the  charge  shall  be 
$25  a  day.  If  only  a  collection  is  taken, 
the  charge  shall  be  $15."  Wherein  is  to  be 
drawn  the  slightest  distinction  between  the 
use  and  operation  of  the  city  of  Long  Beach 
of  this  hall  and  the  same  use  and  occupation 
if  it  were  owned  by  an  individual  and  let 
for  identical  purposes?  Nor  does  the  fact 
that  in  an  individual  instance  no  rental 
charge  wa.s  made  at  all  affect  the  proposition, 
nor  work  a  modification  of  the  governing 
principle.  A  private  individual  granting  the 
use  of  his  hall  for  this  occasion  without 
rental  charge  would  not  be  exonerated.  The 
city  of  Long  Beach,  doing  precisely  the  same 
thing,  stands  in  precisely  the  same  legal 
position.  Therefore  we  consider  the  con- 
clusion absolutely  unescapable,  upon  prin- 
ciple and  under  the  authorities,  that  the 
city  of  Long  Beach  was  acting  in  a  private 
and  proprietary  capacity  in  the  general  main- 
tenance of  this  assembly  hall,  and  was  like- 
wise 80  acting  upon  the  specific  occasion 
here  in  question  when  it  was  there  let  or  its 
use  permitted  for  the  celebration  of  "Empire 
Day." 

Neither  of  the  California  cases  relied  upon 
by  appellant  is  at  all  in  point.  In  IMclviu  v. 
State,  121  Cal.  16,  53  Pac.  416,  plaintiff 
sought  to  recover  damages  from  the  state 
for  injuries  received  at  the  state  fair  at 
Sacramento,  and  received  a  verdict  which 
was  set  aside  on  motion.  This  court  held 
that  the  Btate  was  not  liable  for  two  rea- 
sons: First,  that  it  had  distinctly  dis- 
claimed liability  for  the  acta  of  its  agents 
— the  state  board  of  agriculture — in  declar- 
ing that  "in  no  event  shall  the  state  be 
liable  for  any  premium,  award  or  [491]  debt 


created  by  said  board  of  agriculture,"  and  it 
declared  that  such  a  liability  for  injury  was 
within  the  meaning  of  this  language.  Second, 
it  held  that  the  state  board  of  agriculture 
was  a  mere  corporate  agency  of  the  state  for 
public  and  governmental  functions,  saying: 
"We  find  none  of  the  elements  of  a  private 
corporation  in  its  creation,  its  powers,  or  the 
mode  of  their  exercise.  Its  objects  are  public 
and  educational.  ...  It  exists  for  the 
sole  purpose  of  promoting  the  public  interest 
in  the  business  of  agriculture  and  kindred 
objects.  It  is  an  agency  of  the  government, 
and  in  no  sense  an  organization  for  pecu- 
niary profit  to  the  state."  Denning  v.  State, 
123  Cal.  316,  55  Pac.  1000,  was  an  action  by 
an  employee  of  the  harbor  commission  to 
recover  for  injuries  received  while  in  the 
employ  of  the  commission  as  a  night  deck- 
hand on  a  tug  belonging  to  the  state.  This 
case  is  distinguished  in  Davoust  v.  Alameda. 
140  Cal.  69,  9  Ann.  Cas.  847,  5  L.R.A.(N.S.) 
536,  84  Pac.  760,  and  in  the  latter  case  it  is 
pointed  out  "that  the  plaintiff  wlien  injured 
was  employed  in  a  distinct  branch  of  the 
service,  viz.,  the  protection  against  or  ex- 
tinguishment of  fires,  which,  even  in  the  case 
of  municipal  corporations,  is  uniformly  held 
to  be  the  exercise  of  a  purely  governmental 
function." 

The  negligent  maintenance  of  the  structure 
was  sufficiently  established  by  the  evidence 
to  justify  the  implied  finding  of  the  jury. 

The  conclusion  already  expressed  concern- 
ing the  general  purpose  of  the  construction 
of  this  auditorium,  and  the  specific  purpose 
of  its  use  upon  the  day  in  question,  does  not 
at  all  depend  upon  the  evidence  which  was 
introduced  to  the  effect  that  the  city  did  not 
charge  any  rental  upon  the  day  in  ques- 
tion, and  that  it  did  rent  portions  of  the 
auditorium  for  purposes  of  private  gain. 
The  fact  that  no  rental  was  charged  upon 
this  particular  day  is  in  no  wise  determina- 
tive of  the  question,  and  the  evidence  of  the 
rental  for  gain  of  portions  of  the  structure 
and  of  the  pier,  even  if  excluded,  could  not 
have  changed  the  inevitable  result. 

The  appellant  sought  to  introduce  evidence 
to  prove  that  the  building  was  constructed 
in  part  upon  tide-lands  belonging  to  the 
state,  and  that  its  construction  and  main- 
tenance of  the  building  under  these  circum- 
stances was  ultra  vires*  We  can  perceive  no 
possible  force  to  this  contention,  and 
[492]  state  it  only  that  it  may  appear  that 
it  has  not  been  overlooked. 

The  judgment  and  order  appealed  from 
are  therefore  affirmed. 

Melvin,  Lorigan,  Sioss,  and  Lawlor,  JJ., 
concurred. 

Shaw,  J.  (diaaentvng) , — 1  dissent  from 
the  opinion  of  the  majority  of  the  court.    On 
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th«  main  question  of  the  liability  of  mimic- 
ij^alitiee  for  the  negligence  of  their  officers 
whereby  personal  injuries  are  caused,  I  am 
satisfied  with  the  views  expressed  hj  Victor 
K.  Shaw,  Justice,  pro  tern.,  upon  the  decision 
of  the  case  at  the  former  hearing.  The  fol- 
loving  are  the  parts  of  that  opinion  wherein 
the  question    is    discussed: 

^'Conceding  negligence  on  the  part  of  the 
oncers  and  employees  of  the  city  by  reason 
v't  which  Edith  Chafor  was  killed,  is  defend- 
tnt  liable  in  damages  to  the  plaintiffs  for 
such  loss  as  they  may  have  sustained  by 
reason  of  her  deatJif  Municipal  corporations 
in  the  performance  of  their  functions  act  in 
a  double  character.  (Dillon  on  Municipal 
Corporations,  5th  ed.  sees.  38,  1303.)  In 
the  one  they,  as  subordinate  agencies  of  the 
state,  are  intrusted  with  the  exercise  of  lim- 
ited governmental  powers  for  the  benefit  of 
the  local  public,  in  the  performance  of  which, 
in  this  state  there  being  no  statutory  provi- 
sion, they  are  not  liable  for  the  negligence  of 
their  officers,  agents,  and  servants  through 
whom  they  act.  (See  concurring  opinion  of 
Justice  Shaw  in  the  case  of  Davoust  v.  Ala- 
meda, 149  Cal.  69,  75,  9  Ann.  Cas.  847,  5 
L.ItA.(N.S.)  636,  84  Pac.  760,  and  authori- 
ties there  cited.)  In  the  other,  they  may 
exercise  powers  conferred,  not  for  the  bene- 
fit of  the  public,  but  for  their  own  private 
and  pecuniary  profit,  in  which  case  they  are, 
in  exercising  such  powers,  liable  for  dam- 
ans resulting  from  the  negligence  of  their 
ofncers,  agents  and  employees  to  the  same 
extent  and  governed  by  the  same  rules  as 
are  applicable  to  corporations  or  individuals 
engaged  in  like  business.  (Davoust  v.  Ala- 
meda, supra;  Esberg  Gunst  Cigar  Co.  v.  Port- 
land, 34  Ore.  282.  75  Am.  St.  Rep.  651,  43  L. 
R.  A.  435,  55  Pac.  961;  Western  Sav.  Fund 
Soc.  ▼.  Philadelphia,  31  Pa.  St.  175,  183, 
72  Am.  Dec.  730.) 

"This  distinction  is  recognized  and  conced- 
ed by  counsel  for  respondents,  who  insists 
that  the  construction,  maintenance,  [493]  and 
use  of  this  assembly  hall  was  not  a  govern- 
mental function,  but  that  it  was  maintained, 
used*  and  operated  purely  as  a  corporate 
enterprise  from  which  the  city  in  its  private 
or  proprietary  character  received  revenue, 
emolument,  and  gain,  just  as  a  city  does  in 
operating  a  lighting  or  water  plant  by  means 
whereof  the  city  distributes  to  its  citizens, 
for  hire  and  tolls,  electric  current  or  water. 
If  respondents'  position  be  sustained,  it  must 
follow  that  the  city  should  be  held  liable 
to  plaintififs  in  damages.  In  support  of  their 
contention,  respondents  insist,  first,  that  the 
statute  heretofore  referred  to,  pursuant  to 
which  bonds  were  issued  for  the  construction 
of  the  hall,  fixes  the  character  thereof  as 
private  and  proprietary;  and,  second,  that 
the  eridenoe  shows  that  the  assembly  hall 
Ann.  Cas.  1918D — 8. 


was  ejected  and  maintained  by  the  city  in 
its  proprietary  capacity,  and  from  the  letting 
of  which  and  exacting  rentals  for  the  use 
thereof  it  derived  revenue,  gain,  and  profit. 
"Respondents'  proposition  that  the  char- 
acter, use,  and  maintenance  of  the  assembly 
hall  or  auditorium  is  conclusively  fixed  as 
proprietary,  as  distinguished  from  govern- 
mental, is  based  upon  section  8  of  the  legis- 
lative act  referred  to  (Stats.  1903,  p.  412), 
pursuant  to  which,  as  stated,  bonds  were 
issued  and  from  the  proceeds  of  the  sale  of 
which  the  building  was  constructed.  This 
section  provides:  'AH  moneys  derived  from 
the  use  or  hire  of  such  assembly  or  conven- 
tion hall  shall  be  deposited  in  the  treasury 
of  the  municipality  to  the  credit  of  said 
public  hall  fund,  and  shall  be  applied,  ex- 
clusively, to  the  following  purposes,  to  wit, 
First — For  the  necessary  expenses  of  con- 
ducting, maintaining,  and  insuring  such  hall, 
and  of  making  all  improvements  and  repairs 
thereof.  Second — ^For  the  payment  of  in- 
stalments of  interest  or  principal  becoming 
due  on  said  bonds  until  the  whole  of  said 
bonded  indebtedness  shall  have  been  paid. 
Third — Any  surplus  remaining  after  provid- 
ing for  the  purposes,  first  and  second  above 
specified,  may  be  appropriated  and  used  for 
general  municipal  purposes.'  At  the  time 
in  question  the  city  of  Long  Beach,  operating 
under  a  freeholder's  charter,  had  a  board  of 
public  works,  which,  not  only  as  provided  in 
section  9  of  the  act,  but  in  the  charter  as 
well,  committed  to  said  board  the  control, 
management,  letting,  and  use  of  such  hall. 
Save  as  to  these  provisions,  the  act  is  silent 
as  to  the  capacity,  whether  governmental  or 
private,  in  which  the  city  should  [494]  con- 
struct and  maintain  the  hall.  That  the  city 
might  let  the  hall  for  private  use,  exacting 
a  rental  therefor,  admits  of  no  question. 
The  act  itself,  however,  does  not  restrict  nor 
purport  to  limit  the  power  of  the  city  to  such 
use  of  the  hall.  On  the  contrary,  as  declared 
pursuant  to  section  2  thereof,  the  public 
interest  and  necessity  demanded  the  construc- 
tion of  such  hall,  which,  as  we  construe  it, 
was  intended  for  use  by  the  city  in  a  dual 
capacity;  that  is,  both  governmental  and 
private.  It  might  be  and,  as  shown  by  the 
evidence,  was  used  as  a  meeting  place  for  its 
legislative  body;  for  gatherings  to  discuss 
questions  of  public  interest;  for  religious 
and  political  conventions;  for  recreation, 
amusement,  or  educational  purposes,  the 
function  of  providing  a  place  for  such  meet- 
ings being  purely  governmental  in  character 
for  the  general  benefit  of  the  public.  (Clarke 
V.  Brookfield,  81  Mo.  603,  51  Am.  Rep.  243.) 
On  the  other  hand,  as  determined  by  the  city, 
it  might,  through  its  proper  officers,  let  all 
or  any  part  of  the  structure  for  private  uses, 
exacting  rentals  therefor,  in  which  case  the 
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revenue  derived  must  be  applied  as  provided 
by  section  8  of  the  act.  In  the  case  of  Davis 
V.  Rockport,  213  Mass.  279,  43  L.R.A.(N.S.) 
1139,  100  N.  E.  612,  it  is  said:  'A  munic- 
ipality has  the  power  to  let  for  profit  real 
estate  held  .  for  public  purposes  and  not 
needed  for  the  present  for  such  a  purpose. 
It  is  not  compelled  to  let  the  property  lie 
idFe.  ...  It  either  could  allow  the  prop- 
erty to  remain  unused  or  it  could  let  the 
same  or  a  part  thereof  for  profit.  If  it  took 
the  former  course,  it  was  answerable  only 
as  a  municipality  in  possession  of  property 
intended  for  public  use.  If  it  took  the  latter 
course  then  it  became  answerable  as  a  private 
owner.'  Not  infrequently  cities,  anticipating 
future  needs,  acquire  property  for  a  public 
use  and  until  devoted  to  such  purpose  let 
the  same  for  private  use  for  hire.  The  city 
of  Los  Angeles  furnishes  an  illustration  of 
the  principle  here  stated.  It  holds  real 
estate  purchased  for  public  purposes  which, 
not  presently  required  therefor,  it  lets  for 
private  uses.  In  Dillon  on  Municipal  Cor- 
porations, fifth  edition,  section  1657,  it  is 
said:  'It  has  been  held  that  the  mainte- 
nance of  a  city  hall  for  the  use  of  the  city 
officers  and  employees  as  w^ell  as  for  the 
transaction  of  the  city's  business,  is  the  ex- 
ercise of  a  governmental  function,  and  that 
the  city  cannot  Impliedly  be  held  liable  for 
negligence  on  the  part  of  its  officers  and 
agents  in  maintaining  and  repairing  the  city 
[495]  hall  or  in  controlling  and  managing 
the  same.  But  the  liability  of  the  city  has 
been  sustained  where  the  city  has  rented  out 
the  city  hall  building  or  some  considerable 
part  thereof,  and  the  person  injured  had 
come  to  the  building  to  transact  business 
with  the  city's  tenants.'  (Little  v.  Holyoke, 
177  Mass.  114,  62  L.R.A.  417,  58  N.  E.  170.) 
The  principle  is  further  illustrated  by  city 
water  systems  which,  like  this  hall,  serve  a 
dual  purpose;  one  being  governmental  in 
supplying  water  through  hydrants  for  fire 
protection,  and  the  other  private  in  supply- 
ing water  for  profit  for  the  use  of  its  in- 
habitants. If  an  individual  sustains  damage 
by  reason  of  the  negligence  of  the  city  in 
the  operation  of  a  plant  for  supplying  water 
to  its  inhabitants,  it,  like  an  individual,  is 
liable  therefor.  (Denning  v.  State,  123  Cal. 
316,  65  Pac.  1000;  Esberg  Gunst  Cigar  Co. 
v.  Portland,  34  Ore.  282,  75  Am.  St.  Rep.  651, 
43  L.R.A.  435,  55  Pac.  961.)  On  the  other 
hand,  if  the  damage  results  from  the  opera- 
tion of  the  plant  in  the  exercise  of  the  power 
of  the  city  in  affording  protection  from  fire, 
then  the  city  is  not  accountable  for  such 
damages.  (Judson  v.  Winsted,  80  Conn.  384, 
15  L.R.A.(N.S.)  91,  68  Atl.  999.)  Our  con- 
clusion is  that  the  act  was  not  designed  as 
requiring  the  hall  to  be  constructed  and 
maintained  by  the  city  in   its  private  cor- 


porate character  for  emolument  and  gain, 
but  that  it  was  intended  for  either  private 
or  governmental  use,  varying  from  time  to 
time,  as  the  city,  through  its  proper  officers^ 
might  determine. 

''Since  there  is  nothing  in  the  act  of  the 
legislature  which  fixed  the  capacity  in  which 
the  city  held  and  conducted  the  hall  or  re- 
stricted the  purpose  for  which  it  should  he 
used,  the  question  becomes  one  of  fact  to  he 
determined  from  the  evidence. 

"This  brings  us  to  respondents'  second 
proposition,  namely:  that  defendant  at  all 
times  conducted  and  operated  the  assembly 
hall,  not  in  the  exercise  of  a  governmental 
function,  but  in  the  capacity  of  a  private 
corporation  and  proprietor  thereof,  by  letting 
the  same  for  private  uses  and  reserving 
rental  for  such  use.  It  does  not  appear 
from  the  record  that  the  board  of  public 
works  which,  under  the  charter  and  act  of 
the  legislature,  had  control  of  the  letting  and 
charge  of  the  hall,  ever  at  any  time  author- 
ized the  use  of  it  for  holding  the  exercises 
on  what  was  termed  Empire  Day'  to  com- 
memorate the  birthday  of  Queen  Victoria. 
Indeed,  so  far  as  disclosed,  [496]  the  com- 
mittee of  persons  in  charge  of  the  celebration 
assumed  the  right  to  hold  the  exercises  there, 
without  consulting  with  defendant  or  any 
of  its  officials.  Waiving  this  informality, 
however,  and  conceding  that  such  authority 
and  right  were  implied,  no  pretense  or  claim 
is  made  that  the  hall  was  let  for  hire,  or  that 
any  rental  or  revenue  wae  exacted  for  ita 
use  on  said  occasion.  Indeed,  with  the  ex- 
ception of  one  occasion  in  March,  1910,  when 
the  assembly  hall  was  by  the  city  council, 
for  a  consideration  of  $25  paid  to  the  city 
clerk,  let  for  the  purposes  of  a  lecture  de- 
livered therein,  the  record  fails  to  disclose 
that  the  assembly  hall  proper,  as  disconnect- 
ed from  two  booths  or  rooms,  was  ever  at 
any  time  let  for  hire  for  any  private,  pur- 
pose whatsoever.  On  the  contrary,  during 
the  same  period  of  time,  it  appears  that  the 
city,  at  large  expense  for  services  of  jan- 
itors and  other  necessary  charges  of  main- 
tenance, has  devoted  it  to  the  use  of  the 
public,  wherein  to  hold  political,  religious, 
and  other  meetings,  concerts  by  the  munic- 
ipal band,  school  commencements,  and,  in- 
deed, all  sorts  of  meetings  of  a  public  nature 
and  for  the  public  benefit,  for  which  no 
rental  or  charge  was  exacted.  Notwith- 
standing such  fact,  however,  the  trial  court, 
upon  the  apparent  theory  that  the  structure 
wherein  the  hall  was  located,  together  with 
the  pier  and  wharf,  should  be  regarded  as 
one  unit  and  the  whole  thereof  be  deemed 
a  'public  assembly  convention  hall,'  per- 
mitted plaintiffs  to  introduce  evidence  show- 
ing that  since  1908  defendant  had  received 
as  hire  for  the  two  booths,  one  in  the  north- 
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«^«At  corner  and  one  in  the  northeast  corner 
of  the  building,  the  combined  area  of  which 
waj»  1,582  square  feet  as  compared  with  an 
area  of  17,446  square  feet  in  the  hall  proper, 
the  sum  of  $1,461;  that  for  certain  booths 
and  rooms  erected  at  the  ocean-end  of  the 
pier  extending  more  than  one  thousand  feet 
beTond  the  assembly  hall  building,  the  city 
had  received  several  thousand  dollars  rev- 
enue for  rent  thereof,  and  the  sum  of  two 
thousand  dollars  for  a  franchise  or  permit 
issued  to  a  bathhouse  company  to  construct 
and  maintain  a  pipe-line,  along  the  pier  by 
means  whereof  to  obtain  water  for  its  bath- 
house, besides  receipts  of  other  revenues 
from  the  use  of  the  pier  and  wharf.  In 
admitting  such  evidence  the  trial  court  com- 
mitted prejudicial  error.  In  our  opinion, 
the  pier  and  wharf  and  booths  at  the  end 
thereof  were  no  part  of  the  assembly  hall 
building,  but  entirely  distinct  and  separate 
therefrom,  as  much  so,  indeed,  as  though  the 
approach  or  way  [497]  covering  the  inter- 
vening space  between  the  pier  and  entrance 
to  the  hall  had  never  been  constructed. 
Hence,  the  rental  received  from  this  pier 
and  wharf  could  not  be  deemed  revenue 
derived  from  the  letting  of  the  assembly  hall 
for  hire. 

"We  perceive  no  reason  why  a  municipal- 
ity having  a  city  hall  building  erected  solely 
for  public  uses^  may  not  let  rooms  therein 
which  are  not  immediately  required  for  such 
public  use,  as  to  which  it  would  occupy  the 
position  of  a  corporate  proprietor  and  as 
such,  like  a  private  owner,  be  liable  for 
daauiges  sustained  by  reason  of  its  negligence 
in  connection  therewith.  'When  a  city  or 
town  does  not  devote  such  building  [public 
hall]  exclusively  to  municipal  uses,  but  lets 
it  or  a  part  of  it  for  its  own  advantage  and 
emolument  by  receiving  rents  or  otherwise, 
it  is  liable  while  it  is  so  let  in  the  same 
manner  as  a  private  owner  would  be.' 
(Worden  t.  New  Bedford,  131  Mass.  23.  41 
Am.  Rep.  185;  Little  v.  Holyoke,  177  Mass. 
114.  62  L,R.A.  417,  58  N.  E.  170;  Chicago  v. 
Sclz,  202  111.  545,  67  N.  E.  386;  Davis  ▼. 
Rockport,  213  Mass.  279,  43  L.R.A.(N.S.) 
1139,  100  N.  E.  612.)  This  being  true,  the 
letting  for  hire  of  these  two  small  booths, 
disconnected  as  they  were  from  the  assembly 
hall,  as  to  which  defendant's  character  was 
that  of  a  private  owner,  did  not  fix  or  affect 
its  character  or  fimction  in  the  maintenance 
of  the  assembly  hall.  They  were  no  part  of 
the  hall  and,  like  the  wharf,  the  rental  re- 
ceived for  the  use  thereof  was  not  for  the 
letting  of  the  hall  for  hire.  Hence,  it  fol- 
lows that  the  ruling  of  the  court  in  ad- 
mitting evidence  of  the  letting  of  these  two 
booths  was  likewise  erroneous. 

*'Xot  only  was  there  no  evidence  of  the 
letting  of  the  assembly  hall  by  the  city  or 
its  officers,  but  there  was  no  evidence,  nor  is 


there  any  claim  or  pretense,  that  any  rental 
was  exacted  or  paid  for  such  use  upon  the 
occasion  of  the  accident  wherein  Edith  Chaf- 
or  lost  her  life. 

''The  building  or  structure  abutted  a  street 
on  the  easterly  side  thereof  from  which  the 
hall  could  be  reached  by  a  stairway  leading  to 
the  entrance  of  the  building.  The  building 
was  a  two-story  structure,  the  lower  floor 
being,  unenclosed  and  at  all  times  open  to 
anyone  desiring  to  go  there.  The  second 
floor  upon  which  the  assembly  hall  was 
located  was  surrounded  by  an  open  and  cov- 
ered balcony  eleven  feet  wide,  furnished  with 
seats,  and  open  at  all  times  to  the  general 
public,  the  use  of  which  and  the  lower  floor 
may  be  likened  [498]  to  the  use  of  a  public 
city  park.  It  thus  appears  that  the  building 
was  not  only  designed  and  constructed  for  a 
double  use,  but  that  in  the  conduct  and 
maintenance  thereof  the  city  has  in  part  used 
it  in  its  private  corporate  capacity  in  letting 
for  hire  the  two  small  booths  referred  to; 
that  it  has  used  a  part  thereof,  to  wit,  the 
balconies  and  lower  floor,  at  all  times  in  its 
governmental  capacity,  like  a  public  park, 
and  that,  with  exception  of  one  occasion,  in 
March,  1910,  has  used  the  assembly  hall  at 
all  times  without  profit,  gain,  or  emolument 
for  the  benefit  of  the  general  public. 

"If  correct  in  our  conclusion  that  the 
maintenance  and  use  of  the  hall  was  not 
impressed  with  an  exclusive  proprietary 
character,  but  that  the  character  of  the  use 
on  the  occasion  in  question  must  be  deter- 
mined from  evidence  showing  a  letting  of  the 
hall  for  private  use  for  hire,  as  to  which 
the  record  is  wholly  silent,  it  necessarily 
follows  that  the  court  committed  highly  preju- 
dicial error  in,  of  its  own  motion,  instructing 
the  jury  that  'the  construction,  erection,  and 
maintenance  of  the  auditorium  building  by 
the  city  of  Long  Beach  was  an  act  of  said 
city,  in  the  exercise  of  its  proprietary  or 
private  capacity,  and  the  measure  of  its 
responsibility  or  liability  in  relation  there- 
to is  the  same  as  that  of  any  other  individ- 
ual or  private  corporation  engaged  in  sim- 
ilar conduct,  and  no  more  or  no  less.' " 

For  the  foregoing  reasons  I  am  of  the  opin- 
ion that  the  judgment  should  be  reversed. 

Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 


ICOTE. 

liiability  of  Mnnioipality  for  TTnaafo 
Condition  of  Bnilding  Maintained 
for  Public  I7«e  or  Amnaement* 

Oeneraliy, 

Under  the  theory  of  the  common  law,  aa 
stated  in  the  reported  case,  that  a  munic- 
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ipality  is  protected  from  liability  only  while 
exercising  the  delegated  functions  of  sov- 
ereignty, the  governmental  powers  of  a  city 
are  those  pertaining  to  the  making  and 
enforcing  of  police  regulations,  the  prosecu- 
tion of  crime,  the  preservation  of  the  public 
health,  the  prevention  of  fires,  the  caring  for 
the  poor,  and  the  education  of  the  young. 
And  in  the  performance  of  these  functions 
all  buildings  and  instrumentalities  connected 
therewith  come  under  the  application  o!  the 
principle.  While  it  is,  of  course,  true  that 
modern  cities  and  towns  enter  on  many 
forms  of  activity,  operate  utilities  for  the 
benefit  of  the  inhabitants,  and  provide  many 
means  for  the  easing  or  the  improving  of  the 
condition  of  the  poor  that  were  never 
dreamed  of  at  common  law,  nevertheless  the 
uniform  holding  as  to  all  such  activities  on 
principles  manifestly  just  to  the  people 
themselves  is  that  no  matter  how  beneficial 
they  may  be  in  a  general  sense  to  the  in- 
habitants of  the  municipality,  unless  they 
are  governmental  in  their  essence,  the  munic- 
ipality's conduct  in  managing  them  is  con- 
trolled by  the  same  rules  of  liability  that 
apply  to  an  individual  or  a  private  cor- 
poration. 

Tlius,  while  schoolhousQs  (Ernst  v.  West 
Covington,  3  Ann.  Cas.  882  and  note;  Wahr- 
man  v.  Board  of  Education,  10  Ann.  Cas. 
405  and  note),  jails  (Shaw  v.  Charleston,  4 
Ann.  Cas.  516  and  note;  Nettleton  v.  Pres- 
cott,  12  Ann.  Cas.  790  and  note;  McKenzie 
V.  Chilliwack  Tp.  Ann.  Cas.  1913B  1278  and 
note;  Nichols  v.  Fountain,  Ann.  Cas.  1915D 
152  and  note ) ,  hospitals,  pest-houses  and 
almshouses  (Twyman  v.  Frankfort,  4  Ann. 
Cas.  622  and  note),  are  generally  held 
to  be  instrumentalities  for  governmental  pur- 
poses, no  such  rule  applies  to  other  build- 
ings constructed  by  a  municipality,  though 
for  the  benefit,  convenience  or  advantage  of 
its  people,  as,  for  instance,  waterworks 
(Brown  v.  Salt  Lake  City,  14  Ann.  Cas.  1004 
and  note;  Keever  v.  Mankato,  Ann.  Cas. 
1912A  216  and  note),  and  electric  light  plants 
(Davoust  V.  Alameda,  9  Ann.  Cas.  847  and 
note;  Young  v.  Gravenhurst,  Ann.  Cas. 
1912B  812  and  note). 

So  when  a  building  is  one  constructed  and 
maintained  not  for  governmental  purposes, 
the  authorities  are  uniform  in  holding  that 
though  it  is  so  maintained  under  permis- 
sion of  a  statute,  and  is  maintained  for  the 
benefit  of  the  inhabitants  or  for  such  of  them 
as  may  desire  to  use  it,  the  municipality 
acts  in  a  private,  proprietary  capacity,  and  is 
liable  for  its  torts  as  would  be  a  private  indi- 
vidual under  the  same  circumstances.  Denver 
V.  Spencer,  34  Colo.  270,  7  Ann.  Cas.  1042, 
82  Pac.  590,  114  Am.  St.  Rep.  168,  2  L.R.A. 
(N.S.)  147.  And  see  generally  the  cases 
cited  infra  in  this  subdivision. 


In  the  reported  case  it  appears  that  the 
Act  (Stat.  1903  p.  412)  under  which  the 
municipality  was  authorized,  but  not  com- 
pelled, to  build  an  auditorium  on  a  wharf  or 
pier  extending  into  the  ocean,  contemplated 
that  it  should  be  let  for  profit,  the  proceeds 
of  the  letting  to  go  towards  defraying  the 
expense  of  maintenance  of  the  cost  of  con- 
struction. Fixed  rental  charges  for  various- 
purposes  or  uses  of  the  building  were  made 
in  the  statute.  On  a  day  when  th*e  use  and 
occupancy  of  the  auditorium  had  been  given 
to  a  private  organization,  no  rental  being 
charged,  and  the  public  had  been  invited  to 
attend  the  ceremonies  and  entertainment  to 
be  given  there,  the  platform  in  front  of  the 
auditorium  gave  way  under  the  weight  of 
the  crowd  which  had  collected  thereon,  and 
a  number  of  persons  were  killed  or  injured. 
The  court  holds  that  the  city  was  not,  at  the 
time  and  on  the  occasion  of  the  accident,, 
managing  the  assembly  hall  in  its  govern- 
mental capacity,  but  in  a  private  and  pro- 
prietary capacity  and  was  liable  for  the  in- 
juries sustained  precisely  as  a  private 
individual,  doing  the  same  thing,  would  have 
been.  It  holds  that  the  building  was  not  a 
structure,  the  maintenance  of  which  was  en- 
joined by  law,  nor  was  it  a  building  used 
for  any  of  th6  governmental  functions  of 
the  municipality.  And  while  it  was  main- 
tained for  the  benefit  of  the  municipality  in 
that  it  afi'orded  the  populace  a  place,  a 
meeting  place  for  various  forms  of  amuse- 
ment and  instruction,  in  these  respects  it 
differed  in  no  whit  from  any  other  audito- 
rium or  assembly  hall  built  and  maintained 
by  private  capital  for  the  same  purposes. 

In  Denver  v.  Spencer,  34  Colo.  270,  7  Ann, 
Cas.  1042,  82  Pac.  590,  114  Am.  St.  Rep. 
158,  2  L.R.A.(N.S.)  147,  the  complaint  al- 
leged that  the  park  commission  had  control 
of  one  of  the  parks  belonging  to  the  city, 
and  that  the  same  was  used  as  a  place  of 
resort  and  entertainment  for  its  citizens; 
that  the  commission  sold  privileges  to  private 
individuals  to  sell  and  serve  refreshments 
in  the  park.  For  the  purpose  of  inducing 
and  bringing  into  the  same  large  numbers 
of  people  and  thereby  enhancing  the  value  of 
the  privileges  and  indirectly  contributing  to- 
the  city  revenues,  the  commission  determined 
to,  and  did,  erect  therein  a  stand  or  struc- 
ture for  the  seating  of  a  large  number  of 
people.  This  stand  was  erected  and  intended 
to  be  occupied  by  children  and  others  of  im- 
mature age  who  were  solicited  and  induced 
to  go  on  the  same  for  the  purpose  of  sing- 
ing and  giving  a  musical  entertainment.  The 
plaintiff,  among  others  was  so  induced  and 
invited  by  the  park  commission  to  go  upoit 
the  stand,  and  while  thereupon  it  suddenly 
fell  and  caused  the  injury  here  sued  for* 
The  negligence  pleaded   was   improper  con- 
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«tnietion,  erection  and  bracing  of  the  stand. 
The  court  held  that  the  city  was  liable  for 
the  negligent  act,  if  any,  of  the  park  com- 
mission in  constructing  the  stand. 

It  has  been  held  that  a  person  using  a 
structure  provided  by  the  city  for  the  public 
uae  is  not  a  trespasser,  but  a  licensee  by 
permission  or  invitation,  to  whom  the  munic- 
ipality owes  the  duty  of  exercising  ordinary 
care  to  prevent  injury.  Olase  v.  Philadel- 
phia, 169  Pa.  St.  488,  32  Atl.  600.  And  see 
the  reported  case. 

In  Glase  v.  Philadelphia,  supra,  the  facts 
were    as    follows:      A    number   of   adjoining 
buildings  on  the  Schuylkill  river,  known  as 
the  Pairmount  Water   Works,   were  erected 
and  owned  by  the  city  of  Philadelphia;  they 
were  u«»ed  by  the  city  as  a  pumping  station; 
the   natural    surface   of   the   ground   sloped 
somewhat  abruptly  to  the  river,  so  that  the 
roof   of   the   engine   house   at  the   rear   was 
on  a  level  with  the  ground;  the  roofs  of  all 
the  buildings  were  on  a  level  with  that  of 
the  engine  house,  the  whole  forming  a  roof 
area   of    four   hundred   by   fifty    feet.     This 
U'ge  roof  surface  looking  out  upon  the  riv- 
er was  used  by  the  public,  on  the  invitation 
of  the  city,  as  a  place  of  rest  and  pleaj^ure. 
In  the  center  was  a  row  of  twenty  or  thirty 
columns,    each    three    feet   in    diameter,   and 
about    twenty-five   feet   in    height;    close    to 
one  of  these  columns,   and  back  of   it,   was 
a   manhole,    used   for   putting    in    coal,    and 
close<l  by  a  plate  eighteen  inches  in  diame- 
ter in  center,  which   was  vertical  when  the 
hole  was  open,  and  horizontal,  or  on  a  level 
with  the  roof,  when  closed.     On  the  day  of 
the  accident,  many  of  the  public  were  on  the 
roof,  among  them  plaintiff,  a  boy  about  six- 
teen years  of  age.     He  was  on  the  land  side 
of  the  columns,  when  another  boy  cried  that 
a  big   fish   had   been    caught;    the   plaintiff, 
with   other  bovs,   ran   towards  the   river  to 
see  the  fish,  when,  just  as  he  passed  one  of 
the   columns,    he    stepped    on    the    plate,    it 
tnrned   vertically  and  he   fell   with  his   full 
weight    astride    of    it,    injuring    him.      Suit 
was  brought  against  the  city   for  damages, 
Wause  of  negligence  in  not  protecting  the 
manhole  by  a  proper  covering  securely  fas- 
tened.     The  court   said:      "If   this  manhole 
was  covered,  as  plain tiflT  claimed,   by   a  re- 
Tolving  lid,  which,  being  unsecured,  turned 
when   stepped  upon,  it  was  a  mantrap,  the 
Tery    design   of   which    was   negligence.      Its 
character  and  design  were  questions  for  the 
jury.     It  could  hardly  be  said  that  the  city 
did  not  know  its  own  contrivance,  thus  un- 
secured,  and   thus  placed,   was  highly   dan- 
trerous  to  the  public  invited  upon  that  roof. 
It  was  not  compelled  to  provide  any  such 
place  of  rest  and  pleasure,  but  when  it  did 
80,  and   invited   the  public  to  go   upon   it, 
clearly,  according  to  all  the  cases,   it  owed 


to  the  public  the  duty  of  at  least  ordinary 


care.' 

However,  in  Schmidt  v.  Berlin,  26  Ont. 
54,  it  appeared  that  the  defendant  munic- 
ipality was  the  owner  of  a  park  sur- 
rounded by  a  fence.  In  this  park  was  a 
building,  which  had  originally  been  used  for 
concerts,  but  of  late  years  only  at  agricul- 
tural shows  held  in  the  park,  and  as  a  dress- 
ing room  for  athletes,  and  for  occasional 
refreshments  during  football  matches  and 
bicycle  races.  People  had  also  used  it  when 
rain  came  on  during  any  gatherings  in  the 
park.  The  musical  societies  of  Berlin  and 
Waterloo  had  obtained  leave  from  the  defend- 
ants to  have  the  exclusive  use  of  the  park 
and  building  on  the  Queen's  birthday,  for  the 
purpose  of  holding  some  games  there,  and 
they  charged  an  admission  fee.  The  plain- 
tiffs attended  the  games  and  were  present 
with  a  large  number  of  other  persons  on  the 
ground.  Eain  came  on  in  the  afternoon, 
and  the  people  went  into  the  building,  after 
some  demur  on  the  part  of  the  caretaker  of 
the  grounds.  The  female  plaintiff  was  sit- 
ting in  the  building  during  the  rain,  when 
a  board  forming  part  of  the  ceiling  above 
her  fell  down  and  injured  her,  and  this  ac- 
tion was  brought  by  her  and  her  husband 
cigainst  the  municipal  corporation  of  tlie 
town  to  recover  damages  for  the  injury  sus- 
tained. Falconbridge,  J.,  said  :  "It  has  been 
held  in  New  England,  and  to  some  extent 
elsewlierc,  that  there  is  no  liability  (on  a/ 
municipal  corporation)  *for  a  failure  to 
keep  buildings  used  exclusively  for  public 
purposes  in  a  reasonably  safe  condition  for 
use.  It  is  said  that  these  buildings  are  held 
for  public  purposes  only,  and  that  the  cor- 
poration acts  in  its  governmental  character 
in  maintaining  them.'  Jones  on  Negligence 
of  ^Municipal  Corporations,  sec.  157.  .  .  . 
Neither  here  nor  in  any  of  the  numerous  au- 
t])orities  cited  by  the  plaintiffs'  counsel  do 
I  find  the  imposition  of  any  duty  towards 
those  plaintiffs  upon  these  defendants.  The 
learned  judge,  acting  under  the  consent  given 
at  the  trial,  has  expressly  and  properly 
found  on  the  evidence  'that  the  defendants 
had  no  notice  or  knowledge  at  or  before  the 
date  of  the  accident  that  the  building  was 
in  a  dangerous  condition,  an  element  in  some 
of  the  cases  where  mere  licensees  were  su- 
ing."  Armour,  C.J.,  said:  "I  am  of  the 
opinion  that  the  rights  of  the  plaintiffs  as 
against  the  defendants  cannot  be  put  any 
higher  than  the  rights  of  mere  licensees,  and 
that  under  the  circumstances  of  this  case 
the  defendants,  as  owners  of  the  park  and 
building,  owed  no  greater  duty,  if  any,  to 
the  plaintiffs  than  a  private  individual  un- 
der like  circumstances  would  have  owed  to 
them,  had  he  been  the  owner  thereof.  The 
defendants  were  in  no  way  bound  to  provide 
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this  park  and  building  for  the  use  of  the 
public,  nor  to  maintain  it,  and  were  not  un- 
der the  same  liability  in  respect  to  them  as 
they  would  be  in  respect  of  the  buildings 
which  they  are  bound  by  law  to  erec€  and 
maintain  for  the  use  of  the  public.  The  ex- 
tent of  the  duty  owed  by  the  owner  of  real 
property  to  persons  going  upon  the  same  as 
mere  licensees  of  such  owner  is  pointed  out 
by  Beven  in  his  work  on  Negligence  at  p. 
1102,  after  a  review  of  all  the  cases,  as  be- 
ing: 

''1.  To  caution  those  using  the  land  against 
any  known  insecurity  which  is  not  of  a  read- 
ily discoverable  character. 

"2.  Not  to  alter  the  character  of  the  land — 

(a)  by  placing  on  it  dangerous  obstructions; 

( b )  by  affecting  the  condition  of  the  property 
whereby  the  danger  is  increased  without  no- 
tice. 

"3.  To  use  due  diligence — i.  e.  not  to  be 
guilty  of  negligence — in  any.  work  that  is 
being  carried  on  upon  the  premises,  and  by 
default  in  which  injury  might  arise  to  the 
licensee.  And  it  is  clear  that  'the  extent  of 
the  duty'  so  pointed  out  does  not  cover  the 
case  in  hand  so  as  to  make  the  defendants 
liable  for  the  want  of  repair  of  the  building. 
No  statutory  duty  was  imposed  upon  the  de- 
fendants to  keep  the  park  or  building  in  re- 
pair, and  it  may  be  that  upon  this  ground 
no  liability  whatever  was  cast  upon  the  de- 
fendants." 

Rule  in  Massachusetts, 

In  Massachusetts  where  the  question  of 
the  liability  of  a  municipality  for  the  un- 
safe condition  of  a  building  maintained  for 
the  use  or  amusement  of  the  public  has  been 
passed  on  more  frequently  than  in  any  other 
jurisdiction  the  controlling  factor  seems  to 
be  whether  the  municipality  derives  any 
revenue  from  the  use  of  the  building  by  the 
public. 

Where  the  building  is  one  constructed  and 
maintained  for  governmental  or  public  pur- 
poses, a  municipality  is  liable  for  the  tor- 
tious acts  of  its  servants  or  agents  in  the 
conduct  of  functions  or  enterprises  involving 
the  use  of  the  building,  voluntarily  under- 
taken for  its  own  profit  and  commercial  in 
character,  being  regarded  quoad  hoc  as  a 
private  corporation  or  individual,  even  though 
no  actual  profit  may  have  been  derived 
by  it  from  such  urje.  Larrabee  v.  Peabody, 
128  Mass.  561;  Worden  v.  New  Bedford, 
131  Mass.  23,  41  Am.  Rep.  185;  Little  y- 
Holyoke.  177  Mass.  114,  68  N.  E.  170,  52 
L.R.A.  417.  In  Larrabee  v.  Peabody,  128 
Maes.  561,  it  appeared  that  the  plaintiff  was 
injured  by  falling  into  a  trench  near  a  public 
building  used  for  a  town  house  and  a  school- 
house,  and  brought  an  action  of  tort  against 
the  town  to  recover  damages  for  the  injury. 
It  was  not  contended  that  the  town  was  li- 


able as  for  a  defect  in  the  highway,  tli* 
trench  not  being  in  the  highway  nor  in  prox- 
imity to  it.  But  the  plaintiff  contended  that 
the  trench  was  in  dangerous  proximity  to 
the  way  or  path  leading  to  the  town  house, 
and  that  the  town  was  liable  to  the  same 
extent  as  a  private  owner  who  invited  per- 
sons to  enter  his  hall  would  be.  The  court 
said:  "If  we  assume,  in  favor  of  the  plaintiff 
that,  upon  the  evidence,  a  private  owner 
would  be  liable  to  her  for  her  injury,  yet  we 
are  of  opinion  that  the  town  is  not  liable. 
The  only  ground  upon  which  it  is  contend- 
ed that  a  city  or  town  is  liable  for  defects 
in,  or  negligence  in  the  repair  or  management 
of,  a  building  owned  by  it,  is  that,  at.  the 
time  the  liability  attaches,  it  is  using  the 
building  for  emolument  or  profit,  as  a  pri- 
vate owner  might.  Oliver  v.  Worcester, 
102  Mass.  489;  Hill  v.  Boston,  122  Mass. 
344.  In  the  present  case,  this  element  of 
liability  is  wanting.  The  plaintiff  visited 
the  town  house  for  the  purpose  of  atteud- 
ing  an  entertainment  given  by  a  temper- 
ance society.  It  appeared  that,  on  this  oc« 
casion,  and  during  the  previous  summer, 
the  society  had  the  gratuitous  use  of  the 
hall  for  their  meetings.  The  town  received 
no  compensation  or  profit  from  the  use.  The 
case,  therefore,  is  not  within  the  reason  of 
the  rule  relied  upon,  which  creates  a  liabil- 
ity of  the  town.  The  fact  that  the  town 
had  before  this  occasionally  let  the  town 
house  for  public  meetings  and  entertain- 
ments, is  immaterial.  Such  occasional  let- 
tings  would  not  create  a  permanent  and 
continuing  liability.  A  liability,  if  any,  at- 
taches because  the  town  deals  with  and  uses 
the  public  buildings  for  the  purposes  of  prof- 
it, as  a  private  enterprise,  and  it  continues 
only  so  long  as  it  thus  uses  it." 

So,  when  a  city  or  town  does  not  devote 
a  public  building  exclusively  to  municipal 
uses,  but  lets  it  or  a  part  of  it  for  its  own 
advancement  and  emolument,  by  receiving 
rents,  or  otherwise,  it  is  liable  while  it  is 
so  let  in  the  same  manner  as  a  private  own- 
er would  be.  Worden  v.  New  Bedford,  131 
Mass.  23,  41  Am.  Rep.  185;  Little  v.  Hol- 
yoke, 177  Mass.  114,  58  N.  E.  170,  52  L.R.A. 
417.  In  the  case  first  cited  it  was  held  that 
under  the  instructions  given  them  the  jury 
must  have  found  the  following  facts:  That 
the  city  of  New  Bedford  was  the  owner  of  a 
building  known  as  the  city  hall,  used  for 
the  ordinary  municipal  purposes;  that  it 
had  been  accustomed  to  let  it,  for  profit,  for 
lectures,  exhibitions,  amusements  and  other 
like  purposes,  having  no  relation  to  munic- 
ipal affairs  or  interests;  that  at  the  time 
the  injury  happened  to  the  plaintiff  it  had» 
acting  by  its  committee  on  public  property, 
let  the  hall  and  a  smaller  room  adjoining 
for  profit,  to  the  Southern  Massachusetts 
Poultry  Association;    that  the  sum  paid  by 
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ihe   association    included    compensation    for 
the  lighting  and  heating  the  rooms  and  for 
the  services  of  the  janitor,  who,  hj  appoint- 
ment of  the  city  had  the  care  of  the  building; 
that  the  plaintiff  was  injured  solely  by  the 
carelessness  of  the  janitor,  while  doing  acts 
in  the  lighting  and  heating  of  the  rooms;  and 
that  the  plaintiff  was  rightfully  in  the  rooms 
lad  uiiing  due  care  when  he  received  the  in- 
urv.    The  court  said:     "These  facts  are  sufii- 
lient  to  establish  the  liability  of  the  city.    A 
city  or  a  town  is  not  liable  to  a  private  citi- 
zrti  for  an  injury  caused  by  any  defect  or  want 
of  repair   in  a  city  or  town  hall  or  other 
public   building  erected  and  used  solely  for 
municipal  purposes,  or  for  n^ligence  of  its 
agents    in    the   management   of    such   build- 
ings.    This  is  because  it  is  not  liable  to  pri- 
vate actions  for  omission  or  neglect  to  per- 
form  a   corporate  duty  imposed  by.  general 
laws  upon  all  cities  and  towns  alike,  from 
the  performance  of  which  it  derives  no  com- 
pensation.    .     .     .      The    defendant    further 
contended  that  the  janitor,  by  whose  negli- 
gence the  plaintiff  was  injured,  was  not  the 
agent  of   the  city,  but  of  the  poultry  asso- 
ciation.    By  the  terms  of  the  contract  with 
the  association,   it  was  to  pay  the  sum  of 
HO   as    rent,   and,    'this  sum   included   com- 
pensation for  the  use  of  the  rooms  let,  for 
beating  and  lighting,  and  the  services  of  a 
janitor  furnished  by  the  city.'    This  imports  a 
btipulation  by  the  city  that  it  would  heat  and 
light  the  rooms,  and  for  this  purpose  would 
furnish  the  janitor  as  its  agent.    In  perform- 
ing  the   duty   of   lighting  and   heating   the' 
rooms^  the  janitor  was  acting  as  the  agent 
of  the  city.     If  an  individual  owning  a  hall 
frhottld    let    it  upon   a  similar   contract,   as- 
Fuming  the  duty  of  lighting  and  heating  it, 
he  would  be  ultimately  liable  for  an  injury 
cansed  by   his  n^ligence  in  performing  his 
duty.     It  may  be  that  the  tenant,  from  his 
relation   to  the  public  which   he   invites  to 
enter  the  hall,  might  be  liable  to  a  person 
injured,  but,  if  so,  he  would  have  recourse 
over  against  the  owner,  by  whose  negligence 
the  injury  was  caused.    The  liability  is  the 
fame  against  the  city,  if  the  plaintiff  was 
Injured  by  the  negligence  of  an  agent  acting 
for  it  in  the  performance  of  a  duty  under- 
taken by  it  for  profit.     We  are  .therefore  of 
opinion  that,  upon  the  facts  proved  in  this 
ras^e,  the  defendant  was  liable;  it  was  deal- 
ing with  the  city  hall,  not  in  the  discharge 
of  a  public  duty,  but  for  its  own  benefit  and 
gain   in    a   private   enterprise,   in   the   same 
way   as    a   private    owner   might,   and   was 
Uable  for  negligence  in  the  management  of 
the  property  to  the  same  extent  as  such  pri- 
vate owner  would  be." 

In  Little  v.  Holyoke,  177  Mass.  114,  68 
X.  £.  170,  52  L.R.A.  417,  the  court  said: 
"It  was  agreed  at  the  trial  that  the  defend- 
ant let  this  hall  to  the  Woman's  Relief 
Corps  for  the  day  and  night  in  question,  for 


hire,  and  furnished  the  lights;  that  the  gal- 
lery was  a  part  of  the  hall,  and  that  the 
city  furnished  light  and  a  janitor  to  take 
care  of  the  hall.  Without  reciting  the  ev- 
idence in  detail  it  is  sufficient  to  say  we  have 
examined  it,  and  think  that,  in  addition  to 
the  facts  agreed  upon  as  above  stated,  it 
would  warrant  a  finding  that  the  defendant 
occasionally  let  the  large  hall  in  the  second 
story  of  the  City  Hall  building  for  public 
gatherings  and  received  pay  therefor;  that 
on  the  evening  in  question  the  hall  was  let 
for  the  purpose  of  an  entertainment  to  be 
given  by  the  lessee;  that  it  was  understood 
as  a  part  of  the  bargain  that  the  defendant 
should  light  and  keep  properly  lighted  the 
entry  and  the  stairs  leading  to  the  hall  and 
to  the  gallery  of  the  same;  that  the  stairs 
leading  to  the  gallery  were  not  kept  properly 
lighted,  but  that  one  at  least  of  the  lights 
was  negligently  allowed  to  go  out,  so  that 
the  winding  part  of  the  stairs  was  in  com- 
parative darkness;  that  the  descent  of  the 
stairs  under  these  circumstances  was  attend- 
ed with  danger;  that  the  plaintiff  who  had 
been  in  the  gallery  at  the  entertainment  in 
attempting  to  descend  the  stairs  fell  thereon 
and  was  injured;  that  she  was  at  the  time 
in  the  exercise  of  due  care,  and  that  the 
accident  was  due  to  the  negligent  failure 
of  the  defendant  to  keep  the  stairs  properly 
lighted.  It  is  true  that  the  evidence  was 
conflicting  on  many  of  these  points,  and 
perhaps  a  finding  the  other  way  might  have 
been  reasonably  expected;  but  if  the  jury 
made  the  findings  in  accordance  with  the 
foregoing  statement  of  what  the  evidence 
warranted,  then  the  case  is  one  where  a  mu- 
nicipal corporation  has  engaged  in  a  private 
enterprise  for  profit  and  has  been  negligent 
in  the  performance  of  a  duty  imposed  upon 
it  in  the  pursuit  of  that  business,  and  the 
case  is  well  within  the  principles  laid  down 
in  Oliver  v.  Worcester,  102  Mass.  489;  Col- 
lins v.  Greenfield,  172  Mass.  78,  81 ;  and  Mar- 
wedel  V.  Cook,  154  Mass.  235,  and  the  plain- 
tiff may  recover.  .  .  .  The  evidence 
offered  to  show  that  the  amount  of  rents  was 
insufiicient  to  pay  the  expense  of  maintain- 
ing the  hall  was  properly  excluded.  It  was 
of  no  consequence  whether  the  business  was 
profitable." 

In  Kendall  ▼.  Boston,  118  Mass.  234,  it 
appeared  that  the  city  rented  a  public  hall 
for  the  purpose  of  giving  a  concert,  and 
hired  a  person  to  decorate  it.  The  plaintiff 
having  received  from  one  of  the  city  as- 
sessors a  ticket,  which  was  sent  to  her  by 
the  committee  on  arrangements,  sat  in  a  seat 
assigned  to  her  inuned lately  under  a  bust 
which  was  attached  or  placed  on  the  out- 
side of  the  balcony  above,  and  formed  part 
of  the  decorations  put  up  for  the  occasion. 
As  the  audience  rose  at  a  part  of  the  con- 
cert, being  requested  to  do  so  on  the  pro- 
gramme,   the    bust   fell    from   its   place   and 
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injured  the  plaintiff.  No  evidence  was  of- 
fered as  to  the  manner  in  which  the  bust  had 
been  attached  to  or  placed  on  the  balcony, 
or  as  to  whether  it  had  been  properly  se- 
cured, but  the  plaintiff  relied  simply  on  the 
fact  that  it  fell,  as  sufficient  evidence  that 
it  had  been  negligently  secured  in  its  place. 
But  it  was  held  that  without  some  evidence 
as  to  the  manner  in  which  the  bust  was  at- 
tached or  secured,  its  fall  alone  did  not 
furnish   sufficient  evidence  of  negligence. 

A  municipality,  in  the  absence  of  a  special 
statute  imposing  liability,  is  not  answerable 
for  the  tortious  acts  of  its  officers  and  ♦iierv- 
ants  in  connection  with  a  public  building 
from  which  is  derived  no  special  corporate 
advantage,  no  pecuniary  profit  and  no  en- 
forced contribution  from  individuals  par- 
ticularly benefited  by  way  of  compensation 
for  use  or  assessment  for  betterment.  Bolster 
V.  Lawrence,  225  Mass.  387,  114  N.  E.  722, 
L.R.A.1917B  1285.  In  that  case  it  appeared 
that  the  allegations  of  the  declaration  were 
in  substance  that  the  defendant  citv  main- 
tained  and  operated  a  bathhouse  established 
by  it  on  the  shore  of  a  river,  and  that  the 
plaintiff's  intestate,  who  had  resorted  to  the 
bathhouse  for  the  enjoyment  of  tlie  facilities 
there  afforded,  while  in  the  exercise  of 
due  care,  was  mortally  injured  by  the 
giving  way  of  the  structure  and  its  ap- 
proaches, resulting  from  the  neglifi;ence  of 
the  defendant  and  its  servants.  The  bath- 
house was  maintained  under  a  statute 
(R.  L.  c.  25,  §§  20,  21)  whereby  tlie  de- 
fendant city  was  authorized  to  purchase  or 
lease  land  and  erect  or  repair  a  building  "for 
public  baths"  and  to  "make  open  bathing 
places"  and  to  "provide  instruction  in 
swimming"  and  also  to  "establish  rates  for 
the  use  of  such  baths."  As  there  was  no 
averment  that  the  defendant  made  anv 
charge  for  the  use  of  the  bathhouse,  and  as 
the  argument  before  the  court  proceeded  on 
the  assumption  that  no  charge  was  made,  and 
that  the  bathhouse  was  established  and  main- 
tained for  the  free  use  of  the  public,  the 
court  said:  "The  difficulty  lies  not  in  the 
statement  of  the  governing  principles  of  law, 
but  in  their  application  to  particular  facts. 
The  underlying  test  is  whether  the  act  is 
for  the  common  good  of  all  without  the 
element  of  special  corporate  benefit  or  pecu- 
niary profit.  If  it  is,  there  is  no  liability; 
if  it  is  not,  there  mav  be  liabilitv.  That 
it  may  be  undertaken  voluntarily  and  not 
under  compulsion  of  statute  is  not  of  con- 
sequence. ,  .  .  The  maintenance  of  free 
public  baths  upon  the  bank  of  a  river  is  in 
its  essence  a  public  benefit.  It  is  manifegtly 
in  the  interests  of  the  public  health  that  the 
people  have  abundant  facilities  for  clean- 
liness. Opportunity  for  swimming  under 
sanitary  conditions  and  under  the  protection 
and  with  the  instruction  of  public  officers 
tends  toward  the  amusement  of  the  people  as 


well  as  their  healthful  and  athletic  exercii 
It  belongs  to  the  same  class  of  public  service 
as    municipal    playgrounds    and    swimming' 
pools   for   small   children.     It  is  a  kind,    of 
social    advantage    which    the    commonwealth, 
long  has  provided  at  Nantasket  and  Revere 
beaches  on  a  considerable  scale.    It  is  in  its 
intrinsic  characteristics  a  project  for  the  gen- 
eral good  of  all  the  public.    The  only  doubtful 
aspect  of  the  case  arises  from  the  circum- 
stance that  the  statute  empowers  the  cities 
and  towns,  which  vote  to  adopt  its  provisions, 
'to  establish  rates  for  the  use  of  such  baths,* 
and   thus   possibly   to   derive   a   revenue    or 
profit   from   the   undertaking.     But,   as    has 
been  pointed  out,  there  is  no  allegation  that 
there  has  been  any  rate  charged  in  the  case 
at  bar.    The  simple  possibility  that  a  charge 
might  have  been  made  is  not  enough  to  trans- 
form   that   which    in    its    main    features    as 
actually  conducted  is  a  purely  public   duty 
rendered  for  the  common  good  into  a  quasi 
commercial   adventure.     In   this   respect    the 
case  is  indistinguishable  in  principle  from  city 
hospitals  maintained,  not  infrequently  under 
special    statute,    for    the    performance    of    a 
duty  assumed  for  the  benefit  of  the  public. 
Although  such  institutions  may  receive  pay 
patients,   their  public   character  is  not    lost 
thereby    and    no    liability    attaches    to    the 
municipality  arising  from  negligence  of  those 
in  charge.     Benton  v.  Boston  City  Hospital, 
140  Mass.  13.     The  case  at  bar  is  somewhat 
similar  to  that  where  a  city  has  been  exon- 
erated from  responsibility  for  negligence    in 
the  care  of  its  city  hall  although  housed  in  it 
rent  free  were  the  commercial,  revenue  yield- 
ing departments  of  water,  sewer  and  ferries. 
Kelley  v.  Boston,  186  Mass.  165.     It  is  not 
unlike   the   cases  where   a   slight   revenue   is 
obtained  from  the  labor  performed  at  a  public 
workhouse,  Curran  v.  Boston,  151  Mass.  50o, 
a  charge  sufficient  to  cover  the  bare  cost  of 
removal  of  steam  engine  ashes  is  collected  in 
conection  with  the  gratuitous  removal  of  all 
ashes  from  dwelling  houses,  Haley  v.  Boston, 
191  Mass.  291,  or  a  rental  is  received  for  the 
use   of   the  tunnel   and   subwavs  in   Boston, 
Mahoney  v.  Boston,  171  Mass.  427,  in  each 
of  which  it  has  been  held  that  the  compara- 
tively   insignificant    element    of    income    re- 
ceived did  not  affect  the  dominating  public 
character  of  the  enterprise,  and  did  not  ren- 
der  the  city   liable  for   the  torts   of   public 
officers  and  servants  in  performing  such  pub- 
lic  duty.     ...     It   follows  that   for   the 
acts  set  forth  in  the  plaintiff's  declaration 
the    defendant    is    not   liable    on    the    broad 
ground  recognized  in  most  jurisdictions,  that 
in    the    establishment    and    maintenance    of 
purely    public    instrumentalities    devoted    to 
the  common  good,  as  is  a  bathhouse  under 
the  circumstances  here  disclosed,  it  acted  as 
an  agency  of  government  in  the  performance 
of  duties  assumed  solely  for  the  benefit  of 
the  public." 
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Carriera  of  Goods  —  Action  for  Injury 
or  Delay  —  Persons  Entitled  to  Sne. 

In  order  to  maintain  an  action  against  a 
carrier  for  the  recovery  of  damages  occa- 
sioned by  negligence  in  the  transportation 
or  delivery  of  goods,  either  ex  contractu  or 
ex  delicto,  the  plaintiff  does  not  have  to  be 
the  absolute  owner  of  the  goods.  If  the 
plaintiff  has  a  special  interest  therein  and 
his  legal  right's  have  been  invaded,  that 
would  entitle  him  to  maintain  the  action. 


Where  goods  are  intrusted  to  a  carrier 
for  transportation  and  delivery,  the  carrier 
thereby  has  notice  of  the  interest  of  both 
the  consignor  and  the  consignee;  and,  if 
either  suffers  an  injury  through  the  negligent 
delay  in  the  transportation  or  delivery  of 
the  goods,  the  person  so  suffering  such  injury 
may  bring  an  action  against  the  carrier  to 
obtain  redress  for  such  injury. 


As  a  general  rule,  the  consignee  is  prima 
facie  entitled  to  bring  an  action  against  a 
rarrier  for  the  loss  of  or  injury  to  goods  or 
for  negligent  delay  in  their  transportation 
or  delivery,  since  it  is  a  presumption  of  law 
that  on  the  delivery  of  goods  to  a  carrier 
the  title  thereto  vests  in  the  consi£?nee.  and 
when  the  consignee  is  the  party  who  has  been 
damaged,  with  which  damage  the  consignor 
has  no  especial  concern,  the  consignee  is  the 
proper  party  plaintiff,  especially  in  an  action 
ex  delicto. 


The  common-law  rule  was  that  nn  action 
for  a  tort  must  in  general  be  brought  in  the 
name  of  the  person  whose  ]e^fi\  riglit  lias 
leen  infringed.  Where  the  consignee  has 
snfTered  special  damages  from  the  negligent 
delay  in  the  transportation  or  delivery  of 
goods  by  a  carrier,  the  consignee  is  the  prop- 
er party  plaintiff  in  an  action  ex  delicto, 
being  •*the  real  party  in  interest"  within  the 
intent  and  meaning  of  section  1365  of  the 
General  Statutes  of  lOOG,  providing  that 
"any  civil  action  at  law  may  be  maintained 
in  the  name  of  the  real  party  in  interest." 

Duty  of  Carrier  —  I^iability  for  Belay. 

The  liabilities  of  a  carrier  depend,  not  only* 
oh  its  cont«-act,  but  also  on  obligations  im- 
poseil  by  law,  and  the  law  imposes  the  duty 
upon  a' carrier  to  transport  and  deliver  to 
the  consignee  within  a  reasonable  time  goods 
v:hic'h  have  been  intrusted  to  it. 

Pleading;      —       Constrnction       against 
Pleader. 

Any  pleading,  whether  at  law  or  in  equity, 
is  to  be  most  strictly  construed  against  the 


pleader  thereof,  and  this  principle  applies 
with  especial  force  to  a  plea  which  is  in  the 
nature  of  a  confession  and  avoidance,  and, 
where  such  a  plea  has  on  the  face  of  it  two 
intendments,  it  must  be  construed  most 
strongly  against  the  party  who  pleads  it. 

Plea  in  Bar  —  Beqnlsites. 

A  plea  in  bar  of  the  plaintiff's  action  must 
be  certain  to  a  common  intent;  it  must  be 
direct  and  positive  in  the  facts  set  forth, 
and  must  state  them  with  necessary  cer- 
tainty; and  a  plea  which  professes  to  be  to 
the  entire  declaration,  but  omits  to  answer 
a  material  part  thereof,  is  bad  on  demurrer. 

Bnplicity  in  Pleading. 

Every  plea  must  be  simple,  entire,  connect- 
ed, and  confined  to  a  single  point.  A  plea 
which  contains  more  than  x>ne  independent 
fact,  or  set  of  facts,  either  of  which  alone 
is  a  suilicient  answer  to  the  declaration,  is 
bad  for  duplicity,  whether  the  defense  is  in 
bar,  or  in  abatement,  or  in  both. 

Necessity  of  Special  Plea. 

In  an  action  on  the  case,  since  the  adop- 
tion by  this  court  of  rules  71  and  72  of  the 
rules  of  circuit  court  in  common -law  actions, 
the  defendant  has  the  right  to  file  the  plea 
of  not  guilty  together  with  special  pleas  in 
the  nature  of  confession  and  avoidance,  and, 
if  he  would  avail  himself  of  the  benefit  of 
certain  matters  of  defense,  he  must  file  such 
special  pleas. 

Plea  in  Confession  and  Avoidance  — 
Effect. 

A  plea  in  justification  or  excuse  admits 
the  facts  alleged  by  the  plaintiff,  but  in 
effect  denies  that  the  plaintiff  had  at  any 
time  a  good  cause  of  action,  either  because 
the  conduct  of  the  defendant  is  justified  in 
law,  or  because  he  is  excused  from  liability 
in  the  particular  case  through  some  act  or 
conduct  of  the  plaintiff. 

Requisites  of  Plea. 

All  matters  in  confession  and  avoidance 
must  be  pleaded  specially,  the  plea  must 
confess  t|ie  facts  pleaded,  and  the  plea  must 
avoid,  and  the  avoidance  must  be  pleaded 
coextensive  with  the  confession,  and  must  be 
an  answer  to  the  whole  of  what  is  adversely 
alleged. 
Necessity   of   Ansxirering   All   Connts. 

Where  a  plea  in  the  nature  of  confession 
and  avoidance  interposed  to  an  entire  dec- 
laration, consisting  of  a  number  of  counts, 
is  found  to  answer  only  some  of  such  counts, 
it   is  demurrable. 

Carriers  of  Goods  —  Inability  for  Be- 
lay —  Unexpected  Congestion  of 
Traffic. 

When  an  emergency  arises  and  a  carrier 
unexpectedly  has  more  business  than  it  can 
accommodate,  and  it  receives  goods  without 
notice  to  the  shipper  on  the  probable  delay, 
and  fails  to  obtain  his  assent,  express  or 
implied,  to  the  delay,  it  is  bound  to  transport 
the  goods  within  a  reasonable  time,  notwith- 
standing the  emergency. 

[See  note  at  end  of  this  casfe.] 

Notice  of  Claim  —  Constrnction  of 
Contract  —  Claim  for  Belay. 

A  contract  between  a  carrier  and  shipper 
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for  the  transportation  of  goods,  containing 
the  following  stipulation:  Claims  for  loss 
or  damage  must  oe  made  in  writing  to  this 
company  within  ten  days  after  arrival  of  the 
goods  at  their  place  of  ultimate  destination 
in  case  of  fruit,  vegetables,  and  other  perish- 
able articles,  and  within  thirty  days  after 
arrival  at  ultimate  destination  in  case  of 
other  freight,  and  unless  claims  are  so  made 
this  company  shall  not  be  liable — even  if 
valid  and  enforceable — relates  only  to  claims 
for  the  loss  of  or  injury  to  goods,  and  has 
no  applicability  to  an  action  for  special 
damages  occasioned  by  negligent  delay  in  the 
transportation  of  goods. 

[See  9  Ann.  Cas.  17;  14  Ann.  Cas.  416; 
Ann.  Cas.  1914A  231;  88  Am.  St.  Rep.  120.] 

Damage  ■  for  Delay  —  Burden  of  Proof. 

In  an  action  by  the  consignee  against  a 
carrier  for  the  recovery  of  damages  occa- 
sioned by  the  negligent  delay  of  the  carrier 
in  the  transportation  and  delivery  to  the 
consignee  of  several  shipments  of  crate  mate- 
rial for  the  use  of  the  consignee  in  the 
shipment  of  his  crop  of  tomatoes,  it  is  in- 
cumbent upon  the  plaintiff  to  prove  by  com- 
petent evidence  the  amount  of  damages 
which  he  has  suffered  as  a  proximate  result 
of  such  negligent  delay. 

Measure  of  Damages  —  Aotion  for  Tort. 

This  court  has  committed  itself  to  the  doc- 
trine that  the  rules  governing  the  assess- 
ment of  damages  are  the  same  in  tort  .as  in 
contract,  except  where  a  tort  is  committed 
under  such  circumstances  as  to  warrant  the 
allowance  of  exemplary  damages. 

Special  Damaees  from  Delay  of  Ship- 
ment —  Notioe  to  Carrier  of  Prob- 
able Damage. 

In  an  action  against  a  carrier  for  the 
recovery  of  damages  occasioned  by  the  neg- 
ligent delay  in  the  transportation  of  goods, 
whether  brought  by  the  consignor  or  con- 
signee, only  such  damages  may  be  recovered 
as  were  contemplated  or  might  reasonably 
be  supposed  to  have  entered  into,  the  con- 
templation of  the  parties  to  the  contract  of 
carriage.  In  order  to  charge  the  carrier 
with  any  special  damages,  it  is  incumbent 
upon  the  plaintiff  to  show  that  at  the  time 
of  the  shipment  of  the  goods  the  carrier 
had  notice  or  knowledge  of  such  special  facts 
and  circumstances  as  to  require  expedition 
in  the  transportation  of  the  goods,  and  that 
special  damages  would  ensue  by  reason  of 
negligent  delav. 

[See  Ann.  Cas.  1917D  164.] 

Same. 

In  an  action  by  a  consignee  against  a 
carrier  for  the  recovery  of  damages  occa- 
sioned by  negligent  delay  in  the  transporta- 
tion of  goods,  it  may  not  constitute  revers- 
ible error  to  permit  the  plaintiff  to  introduce 
documentary  evidence,  consisting  of  letters 
and  telegrams  which  had  passed  between  the 
plaintiff  and  the  defendant,  even  if  this  evi- 
dence was  incomplete  in  itself,  and  insuffi- 
cient to '  show  knowledge  or  notice  to  the 
defendant  of  any  special  damages  which  the 
plaintiff  might  sustain  by  reason  of  delay  in 
the  transportation,  since  such  evidence  tend- 


ed to  throw  light  upon  the  preliminary  nego- 
tiations taking  place  between  the  plaint i If 
and  the  defendant  and  to  explain  the  sub- 
sequent notice  which  was  given  to  the  de- 
fendant. This  may  likewise  be  true  as  to 
testimony  of  conversations  between  the 
plaintiff  and  the  defendant. 

Same. 

It  is  doubtless  true  that  common  carriers 
are  supposed  to  take  notice  of  such  natural 
events  as  are  familiar  to  ordinary  people. 
They  will  be  held  to  a  knowledge  of  seedtinae 
and  harvest,  and  of  the  general  customs  re- 
lating thereto  in  the  territory  where  they 
do  business.  Even  so,  knowledge  by  a  carrier 
of  the  fact  that  a  shipper  on  its  line  has 
about  four  hundred  acres  planted  in  toma- 
toes would  not  carry  with  it  the  additional 
knowledge  when  such  tomatoes  would  be 
ready  for  the  shipment  thereof  to  begin  or 
when  the  shipper  would  need  crates,  the 
number  thereof  that  he  would  need,  or  that  a 
few  days*  delay  in  the  transportation  there- 
of would  result  in  special  damages  to  such 
shipper. 

Same. 

In  an  action  by  a  consignee  against  a  car- 
rier for  the  recovery  of  damages  occasioned 
by  negligent  delay  in  the  transportation  of 
crate  material  to  be  used  by  the  consignee 
in  the  shipment  of  tomatoes,  it  is  error  to 
permit  the  plaintiff  to  testify,  over  the  ob- 
jection of  the  defendant,  as  to  what  amount 
of  fertilizing  material  he  had  used  in  making 
his  crop  and  of  what  such  material  consist- 
ed; such  testimony  not  being  pertinent  to 
the  issues. 

Same. 

Where  losses  and  injuries  are  not  a  neces- 
sary, or  a  usual  and  ordinary,  but  a  prox- 
imate though  unusual,  result  of  actionable 
negligence,  such  losses  and  injuries  may  Ije 
compensated  for  by  the  recovery  of  special 
damages;  but  the  negligent  party  cannot 
lawfully  be  made  to  respond  in  damages  tor 
losses  that  do  not  usually  result  from  or 
could  not  ordinarily  have'  been  foreseen  aa 
a  proximate  result  of  a  particular  negligence, 
unless  it  be  shown  that  there  was  knowledge 
or  notice  on  the  part  of  the  negligent  person 
that  such  losses  would  or  might  follow  as  a 
proximate  result  of  a  particular  negligence. 
Same. 

In  action  by  a  consignee  against  a  carrier 
for  the  recovery  of  damages  occasioned  by 
negligent  delay  in  the  transportation  of  crate 
material,  unless  the  carrier  had  at  or  before 
the  receipt  of  the  crates  for  transportation 
knowledge  or  notice  of  the  particular  special 
damages  that  would  result  from  an  unreason- 
able delay  in  the  transportation,  such  special 
^damages  are  not  recoverable;  and,  if  sev- 
eral elements  of  unusual  or  special  damages 
would  proximately  result  from  the  neg- 
ligence, there  must  have  been  notice  or 
knowledge  as  to  each  such  element  of  dam- 
ages as  a  probable  result  of  the  stated  neg- 
ligence before  liability  for  such  special 
damages  arises  in  law.  \Miere  notice  was 
given  to  the  carrier  of  probable  special  dam- 
ages  as  a  result  of  unreasonable   delay   in 
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transporting  crate  material  after  some  ship- 
menta  of  such  crate  material  had  already 
been  delirered  to  the  carrier,  such  Botioe 
oumot  be  held  to  relate  back,  and  the  carrier 
would  be  liable  only  for  special  damages  as 
for  shipments  received  after  such  notice  was 
given  to  it. 


In  an  action  by  a  consignee  against  a  car- 
rier for  the  recovery  of  damages  occasioned 
bv  negligent  delay  in  the  traiif*portation  of 
crate  material,  it  is  harmful  error  to  charge 
that  special  damages  may  be  recovered  as  to 
which  no  notice  was  given  though  such 
chaise  included  a  reference  to  special  dam- 
ages arising  from  the  receipt  of  other  crates 
after  the  notice  was  given.  And  this  error 
is  not  rendered  harmless  by  a  subsequent 
charge  that  special  damages  cannot  be  re- 
covered where  it  is  not  shown  that  notice 
wa^  given  of  the  anticipated  special  damages. 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Dade  county: 
BaA.>::iiXG,  Judge. 

Action  by  Thomas  J.  Peters,  plaintiff, 
affainst  Florida  E^ast  Coast  Railwav  Com- 
pany,  defendant.  Judgment  for  plaintiff. 
Defendant  brings  error.    Revebsed. 

[317]   Thomas  J.  Peters  instituted  an  ac- 
tion at  law  in  tort  against  the  Florida  East 
Coast  Railway  Company,  a  corporation,  for 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  by  reason  of  the  negligent  delay 
by   the   defendant  in  the   transportation   of 
thirty   carloads   of   crate  material   over  the 
line  of   the  defendant  from   Jacksonville  to 
Peters  Siding,  on  the  line  of  the  defendant, 
within  the  State  of  Florida,  which  had  been 
shipped  to  the  plaintiff  as  consignee.     As  is 
stated   in   the  brief  filed   by  the  defendant, 
which  is  concurred  in  by  the  plaintiff:     *'Tlie 
second  amended  declaration  (Tr.  pp.  2  to  90), 
being  the  one  on  which  the  case  was  tried, 
ii    in    thirty -one    counts.      The    first    thirty 
counts  are  each  drawn  with  reference  to 'a 
single  shipment!  each  of  the  thirty  shipments 
being  declared  on  in  like  manner  in  the  first 
thirty  counts.    The  last,  or  thirty-first  count, 
is  drawn  to  include   all   of   the   shipments. 
The  scope  of  the  declaration  may  be  deter- 
mined, therefore,  by  an  examination  of  the 
first  and  thirty-first  counts." 

The  first  count  of  this  declaration  is  as 
follows : 

''Thomas  J.  Peters,  plaintiff,  by  his  attor- 
neys sues  the  Florida  East  Coast  Railway 
Com{»any,  a  corporation  under  the  laws  of 
Florida  defendant,  in  this  the  first  cotuit  of 
his  second  amended  declaration,  for  that, 
whereas;  the  defendant  was  from  to  wit, 
November  Ist,  1910,  until  this  date  and  at  all 
intervening  times,  and  is  now  a  common 
carrier  of  goods  for  hire,  operating  a  line  of 


railroad    [318]    from   to   wit   Knights   Key, 
Monroe  Coupty,  Florida,  to  to  wit  Jackson- 
ville, Duval  County,  Florida,  and  the  plain- 
tiff   was    at    the    times    above    set    forth    a 
farmer  residing  near  Peters  Station,  a  sta- 
tion on  the  main  line  of  the  defendant's  rail- 
road in  Dade  County,  Florida,  and  was  then 
and  there  engaged  in  the  business  of  grow- 
ing early  vegetables  for  market.     And  in  the 
course  of  said  business  during  the  vegetable 
season,  beginning  about  November  first,  1910, 
and  ending  about  May  third,  1911,  plaintiff 
had   planted   and   cultivated   in  tomatoes   a 
large   number,   to  wit   about   four    hundred 
acres  of  land  near  Peters  Station,  of  which 
the  defendant  had  notice;  that  in  anticipa- 
tion of  a  large  crop  of  tomatoes  which  was 
indicated   and   expected,    and    of   which    the 
defendant  had  notice,  the  plaintiff  contracted 
with  the  Cummer  Lumber  Company,  a  cor- 
poration    doing     business     at     Jacksonville, 
Florida,  by  and  through  its  duly  authorized 
agent,  to  wit,  the  Drake  Produce  Company 
of   Miami,    Florida,    to   supply    the   plaintiff 
with  carrier  crates  to  be  shipped  on   order 
of  the  plaintiff,  which  said  crates  were  to  be 
specially  prepared  for  the   plaintiff  by   the 
said    Cummer    Lumber    Company    aforesaid 
with    the   name,   brand   and    address   of   the 
plaintiff  stamped   on   each   end   of   the   said 
carrier   crates,   and   which   were  to   be    fur- 
nished and  shipped*  as  directed  by  the  plain-, 
tiff;  that  in  accordance  with  said  agreement 
the  plaintiff  purchased  from  the  said  Cummer 
Lumber  Company,  to  wit  seventy-five  thou- 
sand   (76,000)    carrier   crates   for   tomatoes 
especially  prepared  as  aforesaid,  to  be  shipped 
by  the  said  Cummer  Lumber  Company  from 
Jacksonville,  Florida,  to  the  plaintiff  at  Pe- 
ters Station,  Florida,  aforesaid,  in  accordance 
with  shipping  directions  of  the  plaintiff;  that 
the    plaintiff   had    on    hand    enough    carrier 
crates  in  which  to  pack  and  ship  early  ship- 
ment of  tomatoes,  which  miglit  become  ripe 
and    [319]    ready    for    shipment    before    the 
carrier  crates  ordered  from  the  said  Cummer 
Lumber  Company  should  arrive,  if  transport- 
ed by  the  defendant  with   reasonable   speed 
and  diligence;  that  said  carrier  crates  were 
loaded  in  certain  cars  for  shipment  twenty- 
five  hundred  (2,500)  of  the  said  carrier  crates 
being  loaded  in  each  car;  that  the  defendant 
had  knowledge  that  when   tomatoes  become 
ripe    and    ready    for   packing   and    shipping 
they  must  be  packed  and  shipped  immediate- 
ly in  order  to  prevent  them  from  becoming 
over-ripe  and  thus  reaching  the  market  in  a 
deteriorated  or  unmarketable  condition;  that 
defendant  had  notice  that  the  plaintiff  would 
during  the  busy  season  require  a  large  num- 
ber of  carrier  crates,  to  wit  five  or  six  thou- 
sand of  the  same  each  day,  in  which  to  pack 
such  tomatoes  as  had  ripened  and  were  ready 
for   shipment  on  that  day;   that   defendant 
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had  notice  that  such  carrier  crates  as  were 
offered  to  it  for  transportation  consigned  to 
the  plaintiff  were  to  be  used  for  the  purpose 
of  packing  and  shipping  the  tomatoes  grown 
on  the  plaintiff's  farm  near  Peters  Station 
aforesaid;  that  the  defendant  had  notice  that 
a  failure  to  deliver  them  promptly  would 
result  in  the  loss  of  a  large  number  of 
tomatoes;  that  on,  to  wit  the  twenty-eighth 
day  of  February,  1911,  the  Cummer  Lumber 
Company  aforesaid  at  Jacksonville,  Florida, 
delivered  to  the  defendant,  to  wit  twenty- 
five  hundred  (2,500)  carrier  crates,  consigned 
to  the  plaintiff  at  Peters  Siding,  Florida,  and 
the  defendant  then  and  there  being  a  common 
carrier  of  goods  for  hire,  it  became  and  was 
its  duty  to  carry  and  transport  said  car  con- 
taining said  crates  to  the  plaintiff  at  Peters 
Siding,  Florida,  with  reasonable  speed  and 
diligence,  and  the  defendant  tlien  and  there 
promised  and  agreed  to  transport  said  goods 
over  its  line  by  the  shortest  and  most  avail- 
able route,  and  deliver  the  same  to  the  plain- 
tiff at  the  point  of  destination  with  reason- 
able [320]  speed  and  diligence;  that  the 
defendant  had  notice  of  the  facts  as  afore- 
said; that  all  conditions  precedent  necessary 
to  be  performed  by  the  plaintiff  had  been 
performed. 

"Yet  the  defendant,  notwithstanding  the 
premises  failed  and  neglected  to  transport 
the  said  goods  with  reasonable  speed  and 
dispatch,  but  on  the  contrary  thereof  did 
greatly  delay  the  transportation  and  delivery 
of  the  same  over  its  said  line,  so  that  by 
reason  of  said  great  delay  in  the  transporta- 
tion and  delivery  of  said  goods,  and  by  rea- 
son of  the  carelessness  and  negligence  of  the 
defendant,  the  said  twenty-five  hundred 
(2,500)  carrier  crates  did  not  arrive  at  their 
destination  and  were  not  delivered  to  the 
plaintiff  until,  to  wit  March  6,  1911;  that 
in  the  meantime  the  plaintiff  had  exhausted 
the  supply  of  carrier  crates  on  hand,  which 
would  have  been  sufficient  to  last  until  the 
said  twenty-five  hundred  (2,500)  crates  had 
arrived,  if  the  same  had  been  transported 
with  reasonable  speed,  diligence  and  dispatch, 
arid  by  reason  of  the  fact  that  the  said  car- 
rier crates  on  hand  had  become  exhausted, 
and  by  reason  of  the  fact  that  the  said  twen- 
ty-five hundred  (2,500)  carrier  crates  did  not 
arrive  within  a  reasonable  time  after  the 
delivery  to  the  defendant,  the  plaintiff  was 
unable  to  pick,  pack  and  ship  the  tomatoes 
grown  as  aforesaid,  as  the  same  ripened  and 
became  ready  for  shipment;  and  by  reason  of 
the  facts  aforesaid  sufficient  tomatoes  to  fill, 
to  wit  twenty-five  hundred  (2,500)  carrier 
crates  became  too  ripe  for  shipment,  so  that 
the  plaintiff  was  forced  to  allow  them  to  be- 
come over-ripe  and  rot  in  his  said  field;  that 
the  said  tomatoes  would  have  been,  if  properly 
packed  and  shipped  at  the  proper  time,  of  a 


net  value  to  the  plaintiff  of  to  wit  One 
Dollar  and  Thirty-five  Cents  ($1.35)  per 
crate,  but  by  reason  of  the  negligence  of  the 
defendant,  the  said  tomatoes  were  allowed  to 
rot  and  [321]  spoil  in  the  field  of  the  plain- 
tiff  and  were  a  total  loss  to  the  plaintiff." 

The  thirty-first  count  of  such  declaration 
is  as  follows: 

"31.  And  the  plaintiff  by  his  attorneys  sues 
the  defendant  in  this  the  thirty-first  count 
of  his  second  amended  declaration  for  that 
whereas;  the  defendant  was  from  to  wit 
November  1st,  1910,  until  this  date  and  at 
all  Intervening  times  and  now  is  a  common 
carrier  of  goods  for  hire  operating  a  line  of 
railroad  from  to  wit  Knights  Key,  Monroe 
County,  Florida,  to  to  wit  Jacksonville,  Duval 
County,  Florida,  and  the  plaintiff  was  at  the 
times  above  set  forth  a  farmer  residing  near 
Peters  Station,  a  station  on  the  main  line  of 
defendant's  railroad  in  Dade  County,  Florida^ 
and  was  then  and  there  engaged  in  the  busi- 
ness of  growing  early  vegetables  for  market. 
And  in  the  course  of  said  business  during 
the  vegetable  season  beginning  about  Novem- 
ber first,  1910,  and  ending  about  May  third, 
1911,  the  plaintiff  had  planted  and  cultivated 
in  tomatoes  a  large  number,  to  wit  about 
four  hundred  (400)  acres  of  land  near  Peters 
Station;  that  in  anticipation  of  a  large  crop 
of  tomatoes  the  plaintiff  had  contracted 
with  the  Cummer  Lumber  Company,  a  cor- 
poration doing  business  at  Jacksonville, 
Florida,  to  supply  the  plaintiff  with  carrier 
crates  to  be  shipped  on  order  of  the  plaintiff, 
and  which  were  to  be  furnished  and  shipped 
as  directed  by  the  plaintiff;  that  in  accord- 
ance with  said  agreement,  the  plaintiff 
purchased  from  the  said  Cummer  Lumber 
Company,  to  wit  seventy-five  thousand 
(75,000)  carrier  crates  for  tomatoes,  to  be 
shipped  by  the  said  Cummer  Lumber  Com- 
pany from  Jacksonville,  Florida,  to  the  plain- 
tiff at  Peters  Station,  Florida,  aforesaid,  in. 
accordance  with  shipping  directions  of  the 
plaintiff;  that  the  plaintiff  had  on  hand  nec- 
essary carrier  crates  in  whieh  to  pack  and 
ship  [322]  early  shipment  of  tomatoes  which 
might  ripen  and  become  ready  for  shipment 
before  the  carrier  crates  ordered  from  the 
Cummer  Lumber  Company  as  aforesaid, 
should  arrive,  if  transported  by  the  defendant 
with  reasonable  speed  and  diligence;  that 
said  carrier  crates  were  loaded  in  certain 
cars  for  shipment  as  hereinafter  set  forth, 
twenty-five  hundred  (2,600)  of  said  carrier 
crates  being  loaded  in  each  car;  that  defend- 
ant had  notice  that  plaintiff  would  during 
the  busy  season  require  a  large  number  of 
carrier  crates  in  which  to  pack  such  tomatoes 
as  had  ripened  and  ready  for  shipment  on 
that  day,  and  that  such  busy  season  extended 
from  about  the  middle  of  March,  1911,  until 
about  the  middle  of  April,   1911;   that  de- 
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fendant  had  notice  that  such  carrier  crates 
as  were  offered  to  it  for  transportation  as 
hereinafter  set  forth,  consigned  to  the  plain- 
tiff, were  to  be  used  for  the  purpose  of  pack- 
ing and  shipping  the  tomatoes  grown  on  the 
plain  tiflTs  farm  near  Peters  Station  afore- 
said; that  the  defendant  had  notice  that  a 
failure  to  deliver  such  carrier  crates  promp- 
\y  would  result  in  the  loss  of  a  large  number 
of  tomatoes  by  reason  of  the  fact  that  such 
tomatoes  would  become  over-ripe  and  unfit 
for  shipment;  that  in  anticipation  of  the 
large  crop  of  tomatoes  indicated  and  expected 
as  aforesaid,  and  in  order  to  carefully,  prop- 
erly and  promptly  pick,  pack  and  ship  the 
same,  the  plaintiff  had  assembled  at  Peters 
Station  during  the  vegetable  season  aforesaid 
a  large  force  of  men  and  a  large  number  of 
teams,  and  the  defendant  knew  that  it  was 
necessary  to  keep  this  large  force  of  men  and 
teams  at  said  Peters  Station  in  order  to  pack 
and  ship  such  tomatoes  as  might  become 
ripe,  promptly  after  they  became  ready  for 
shipment,  that  if  the  plaintiff  should  not  have 
sullicient  carrier  crates  in  which  to  pack  such 
tomatoes  as  became  ripe  day  by  day,  it  would 
cause  the  force  of  men  and  teams  [323]  afore- 
said to  become  idle  and  disbrganized,  and 
many  of  such  men  and  teams  were  likely  to 
be  withdrawn  from  the  service  of  the  plain- 
tiff; that  the  plaintiff  had  applied  to  the 
defendant  to  increase  the  length  of  the  said 
track  at  Peters  Station  aforesaid  so  as  to 
accommodate  a  large  number  of  cars  thereon 
and  thus  aid  in  expeditiously  receiving  mate- 
rial and  shipping  such  tomatoes  as  miglit  be 
packed  and  offered  for  shipment;  that  defend- 
ant had  notice  that  if  the  teams  and  men 
assembled  by  the  plaintiff  should  be  with- 
drawn because  of  the  lack  of  carrier  crates 
in  which  to  pack  tomatoes  and  thus  keep  such 
men  and  teams  busily  engaged,  it  would  be 
difficult  if  not  impossible  to  reassemble  such 
men  and  teams  when  carrier  crates  might 
become  available  in  which  to  pick,  pack  and 
ship  tomatoes,  and  thus  many  tomatoes  ripe 
and  ready  for  shipment  might  become  over- 
ripe and  unfit  for  shipment  because  there 
were  no  men  and  teams  suflicient  to  handle 
them  as  fast  as  they  became  ripe  and  ready 
for  shipment. 

''Plaintiff  further  says  that  tomato  plants 
or  vines  are  of  such  a  nature  that  if  the 
tomatoes  which  become  ripe  thereon,  and 
ready  to  be  picked  and  shipped,  are  not  at 
once  upon  their  becoming  ripe  picked  from 
the  vines,  that  the  vitality  and  productiveness 
of  the  vine  is  thereby  affected  so  that  the 
productiveness  of  such  plants  are  materially 
decreased,  not  only  in  the  number  of  the 
tomatoes  produced  and  the  time  that  such 
plants  will  keep  on  bearing  or  producing 
tomatoes,  but  that  the  size  and  quantity  of 
the  fruit  produced  will  be  greatly  depreciated. 


''And  the  plaintiff  says  that  on  to  wit  the 
twenty-sixth    day    of    February,    1911,    the 
Cummer  Lumber  Company  aforesaid  at  Jack- 
sonville, Florida,  delivered  to  the  defendant 
to  wit  twenty-five  hundred    (2,500)    carrier 
crates   for    tomatoes,   the   defendant   having 
notice    that    car    contained     [324]     carrier 
crates,  loaded  in  car  number,  to  wit  32769, 
car  initial  A.  C.  L.,  consigned  to  the  plaintiff 
at  Peters  Siding,  Florida,  and  the  plaintiff 
says  that  on  other  dates  as  hereinafter  set 
forth,   the   said    Cummer   Lumber   Company 
likewise  delivered  to  the  defendant  at  Jack- 
sonville,   Florida,   to   wit   twenty-nine    (29) 
other  cars,  each  car  containing  to  wit  twenty- 
five    hundred     (2,500)     carrier     crates    for 
tomatoes,   and  the   defendant   having  notice 
that  said  cars  contained  carrier  crates,  each 
car  consigned  to  the  plaintiff  at  Peters  Sid- 
ing, Florida,  the  dates  on  which   said  cars 
were   delivered    to    the    defendant,    and   the 
description  of  the  said  cars  being  as  follows: 
That  is  to  say,  on  March  1,  1911,'  car  num- 
bered to  wit  28046,  car  initial  A.  C.  L.;  on 
to  wit  March  3,  1911,  car  numbered  to  wit 
11741,  car  initial  L.  &  N. ;  on  to  wit  March 
4,    1911,    car    numbered    to    wit    29702,    car 
initial  A.  C.  L. ;  on  to  wit  March  8,  1911,  car 
numbered  to  wit  36056,  car  Initial  A.  C.  L. ; 
on  to  wit  March  8,  1911,  car  numbered  to 
wit  30178,   car  initial  A.   C.   L. ;   on  to  wit 
March  11,  1911,  car  numbered  to  wit  36947, 
car   initial  A.  C.   L.;    on   to  wit  March   13, 
1911,  car  numbered  to  wit  34128,  car  initial 
A.    C.    L.;    on   to  wit   March   14,    1911,   car 
numbered  to  wit  35419,  car  initial  A.  C.  L. ; 
on  to  wit  March  15,  1911,  car  numbered  to 
wit  34400,  car  initial  A.  C.  L.;   on  to  wit 
March  16,  1911,  car  numbered  to  wit  34705, 
car   initial  A.   C.  L.;    on  to  wit  March   16, 
1911,  car  numbered  to  wit  34569,  car  initial 
A.  C.  L. ;  on  to  wit  March  16,  1911,  car  num- 
bered to  wit  35131,  car  initial  A.  C.  L.;  on 
to  wit  March  17,  1911,  car  numbered  to  wit 
35329,  car  initial  A.  C.  L.;  on  to. wit  March 
17,   1911,   car   numbered   to   wit  34696,   car 
initial  A.  C.  L.;  on  to  wit  March  18,  1911, 
car  numbered  to  wit  34531,  car  initial  A.  C. 
L.;  on  to  wit  March  20,  1911,  car  numbered 
to  wit  36218,  car  initial  A.  C.  L.;  on  to  wit 
March     20,     1911,     car     numbered     to     wit 
[325]  29114,  car  initial  A.  C.  L.;  on  to  wit 
March  21,  1911,  car  numbered  to  wit  36179, 
car  initial   A.   C.  L.;    on  to  wit  March   21, 
1911,  car  numbered  to  wit  36783,  car'  initial 
A.    C.   L.;    on   to  wit   March    22,   1911,   car 
numbered  to  wit  35938,  car  initial  A.  C.  L.; 
on  to  wit  March  24,  1911,  car  numbered  to 
wit  29068,  car  initial  A.   C.  L.;   on  to  wit 
March  23,  1911,  car  numbered  to  wit  36499, 
car  initial  A.  C.  L. ;  on  to  wit  March  23,  1911, 
car  numbered  to  wit  35938,  car  initial  A.  C. 
L.;  on  to  wit  March  24,  1911,  car  numbered 
to  wit  35312,  car  initial  A.  C.  L.;  on  to  wit 


126 


CITE  THIS  VOL.  ANN,  CAS.  1918D. 


March  24,  1911,  car  numbered  to  wit  35344, 
car  initial  A.  C.  L.;  on  to  wit  March  25, 
1911,  car  numbered  to  wit  34604,  car  initial 
A.  G.  L.;  on  to  wit  March  25,  1911,  car  num- 
bered to  wit  31849,  car  initial  A.  C.  L.;  on 
to  wit  March  27,  1911,  car  numbered  to  wit 
29539,  car  initial  A.  C.  L.;  on  to  wit  March 
27,  1911,  car  numbered  to  wit  32337,  car 
initial  A.  C.  L.,  to  wit  thirty  (30)  cars  in 
all  being  delivered  to  the  defendant  at  the 
times  and  place  aforesaid,  containing  in  all 
to  wit  seventy-five  thousand  (75,000)  car- 
rier crates  for  tomatoes;  each  of  said  cars 
being  shipped  by  the  Cummer  Lumber  Com- 
pany, as  aforesaid,  and  consigned  to  the 
plaintiff  aa  aforesaid,  at  Peters  Siding, 
Florida;  and  the  defendant  then  and  there 
being  a  common  carrier  of  goods  for  hire, 
it  became  and  was  its  duty  to  carry  and 
transport  said  cars  containing  said  carrier 
crates  to  plaintiff  at  Peters  Siding,  Florida, 
with  reasonable  speed  and  diligence,  and  the 
defendant  then  and  there  promised  and 
agreed  to  transport  said  goods  over  its  said  line 
by  the  shortest  and  most  available  route  and 
deliver  the  same  to  the  plaintiff  at  the  point 
of  destination  with  reasonable  speed  and 
diligence.  And  the  plaintiff  says  that  the 
freight  on  each  and  every  of  the  above  men- 
tioned cars  was  prepaid  to  the  defendant; 
that  the  defendant  had  notice  of  the  facts, 
circumstances  and  [326]  conditions  as  afore- 
said; that  all  conditions  precedent  neces- 
sary to  be  performed  by  or  on  behalf  of  the 
plaintiff  had  been  performed. 

*^Yet  the  defendant  notwithstanding  the 
premises  failed  and  neglected  to  transport  the 
said  goods  contained  in  said  cars  as  afore- 
said with  reasonable  speed  and  diligence, 
but  on  the  contrary  thereof  did  greatly  delay 
the  transportation  of  the  same  over  its  line 
of  railroad  and  the  deliverv  of  the  same  to 
the  plaintiff,  so  that  by  reason  of  the  said 
great  delay  in  the  transportation  and  delivery 
of  said  goods,  and  by  reason  of  the  care- 
lessness and  negligence  of  the  defendant, 
each  and  every  of  the  aforementioned  cars 
severally  were  unreasonably  delayed  in  trans- 
portation so  that  the  same  were  not  delivered 
to  the  plaintiff  at  Peters  Siding,  Florida, 
until  the  following  times,  that  is  to  say: 
Car  shipped  on  to  wit  February  28,  1911,  waa 
not  delivered  until  to  wit  March  6,  1911; 
car  delivered  to  the  defendant  March  1, 
1911,  was  not  delivered  to  the  plaintiff  at 
destination  until  to  wit  March  6,  1911;  car 
delivered  to  the  defendant  for  transportation 
on  to  wit  March  3,  1911,  was  not  delivered 
to  the  plaintiff  at  its  destination  until  to 
wit  March  8,  1911;  car  delivered  to  the  de- 
fendant for  transportation  on  to  wit  March 
4.  1911,  was  not  delivered  to  the  plaintiff  at 
its  destination  until  to  wit  March  9,  1911; 
cars   delivered  to  the   defendant   for   trans- 


portation on  to  wit  March  8,  1911,  one  was 
delivered  to  the  plaintiff  at  destination  on 
to  wit  March  12,  1911,  and  the  other  was 
delivered  to  the  plaintiff  at  destination  on 
to  wit  March  18,  1911;  car  delivered  to  the 
defendant  for  transportation  on  to  wit  March 
11,  1911,  was  not  delivered  to  the  plaintiff 
at  destination  until  to  wit  March  21,  1911; 
car  delivered  to  the  defendant  for  transporta- 
tion on  to  wit  March  13,  1911,  was  not  de- 
livered  to  the  plaintiff  at  destination  until 
to  [327]  wit  March  20,  1911;  car  delivered  to 
defendant    for     transportation     on    to    wit 
March   14,   1911,   was   not   delivered   to   the 
plaintiff  at  destination  until  to  wit  March 
22,    1911;    car    delivered   to    defendant    for 
transportation  on  to  wit  March  15,  1911,  was 
not  delivere<l  to  the  plaintiff  at  destination 
to  wit  March  30,  1911;  three  cars  delivered 
to  the  defendant  on  to  wit  March  16,  1911, 
were   not  delivered  to  the  plaintiff  at  des- 
tination until  to  wit  March  30,  1911;   two 
cars  delivered   to   the   defendant   for   trans- 
portation on  to  wit  March  17,  1911,  one  car 
delivered   to   plaintiff  at   destination   on   to 
wit  March  30,  1911,  and  the  other  on  to  wit 
April  2,  1911 ;  car  delivered  to  the  defendant 
for  transportation  on  to  wit  March  18,  1911, 
was  not  delivered  to  the  plaintiff  at  destina- 
tion until  to  wit  April  13,  1911;   two  cars 
delivered  to  the  defendant  for  transportation 
on  to  wit  March  20,  1911,  one  was  delivered 
to  the  plaintiff  at  destination  on  to  wit  March 
30,  1911,  and  the  other  on  to  wit  April  2, 
1911;  two  cars  delivered  to  the  defendant  for 
transportation  on  to  wit  March  21,  1911,  one 
was  delivered  to  the  plaintiff  at  destination 
on  to  wit  March  31,  1911,  and  the  other  on 
to  wit  April  13,  1911;  two  cars  delivered  to 
the  defendant  for  transportation  on  to  wit 
March    22,    1911,   one  was   delivered   to   the 
plaintiff  at  destination  on  to  wit  April  13, 
1911,  and  the  other  on  to  wit  April  17,  1911; 
two  cars  delivered  to  the  defendant  for  trans- 
portation  on   to  wit  March   23,   1911,  were 
delivered  to  the  plaintiff  at  destination  on 
to  wit  April  2,  1911;  two  cars  delivered  to 
the  defendant  for  transportation  on  to  wit 
March  24;  1911,  were  delivered  to  the  plain- 
tiff at  destination  on  to  wit  April  19,  1911; 
two  cars  delivered  to  the  defendant  for  trans- 
portation on  to  wit  March  25,  1911,  one  was 
delivered  to  the  plaintiff  at  destination  on  . 
to  wit  April  3,  1911,  and  the  other  on  to  wit 
April  17,  1911;  two  cars  delivered  [328]  to 
the  defendant  for  transportation  on  to  wit 
March  27,  1911,  were  delivered  to  the  defend- 
ant at  destination  on  to  wit  April  6,  1911. 

"That  by  reason  of  the  delay  aforesaid  and 
by  reason  of  the  negligence  and  carelessness 
of  the  defendant  aforesaid,  on  or  about  the 
fifteenth  day  of  March,  A.D.;  1911,  plaintiff's 
supply  of  carrier  crates,  including  the  crates 
on   hand  before   the  season  commenced   and 
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«1m  the  several  carloads  of  crates  which  had 
been  delivered  before  that  time,  had  become 
exhausted ;  that  thereafter  from  about  to  wit 
the   fifteenth    day   of   March,   1011,  until  to 
wit  the   thirtieth   day   of  March,   1011,   the 
defendant  delivered  to  the  plaintiff  only  to 
vit  four  carloads  of  carrier  crates,  aggregat- 
ing   in    all    to    wit    ten    thousand    (10,000) 
carrier  crates;  that  no  two  of  said  cars  were 
delivered  to  the  plaintiff  on  the  same  day; 
that  the  carrier  crates  contained  in  one  car- 
load, consisting  of  about  twenty-five  hundred 
12,300)    crates,   was  only   sufficient  to  keep 
the  force  of  men  and  teams  assembled  by  the 
plaintiff  at  work  preparing  said  tomatoes  for 
shipment  for  about  four  hours  for  each  car- 
load; that  during  said  long  space  of  time,  to 
wit  from  March  fifteenth,  1011,  until  to  wit 
March  thirtieth,  1011,  the  plaintiff  and  the 
force  of  men  and  teams  assembled  by  him 
were  forced  to  remain  idle  except  for  about 
four  hours  a  day  on  four  different  days;  that 
during  said  time  a  large  number  of  tomatoes, 
to  wit  enough  to  fill  about  seventy-three  thou- 
sand   <  73,000)    crates,  became  over-ripe  and 
rotted   in  the  field  of  the  plaintiff,  because 
the  plaintiff  had  no  carrier  crates  in  which 
to  pack  and  ship  the  same;  that  because  of 
the   fact   that  the  plaintiff   had  no   carrier 
crates  in  which  to  pack  and  ship  tomatoes, 
the  plaintiff  was  not  able  during  said  period 
of  time,   from  to  wit  March  fifteenth  until 
to  wit   March   thirtieth,   1011,   to  keep   the 
force  of  men  and  teams  assembled  by  him 
[329]    busy;    that  a   large   number    of   said 
teams  were  hired   by   the   day,   and   that   a 
large  number  of  men  assembled  were  doing 
piece  work,  that  were  paid  so  much  for  each 
crate  picked  and   packed,  and  were  not  re- 
ceiving   so   much    per    day    wages;    that   by 
reason  of  the  fact  that  such  men  and  teams 
could  not  be  kept  busy,  a  large  number  of 
said  teams  were  withdrawn  and  a  large  num- 
ber of  said  men  left  the  employment  of  the 
plaintiff;  that  the  defendant  had  notice  that 
such  disorganization  of  the  force  of  men  and 
teams  thus  assembled  was  likely  to  occur  if 
crate  material  was   not   promptly   delivered 
by  it  to  the  plaintiff,  that  by  reason  of  said 
disorganization   and   loss   of  the   services  of 
men  and  teams  as  aforesaid,  when   a  suffi- 
^'ient  number  of  crates  were  finally  delivered 
to  the  plaintiff  on  to  wit,  March  30th,  1911, 
in  which  to  pack  and  ship  all  tomatoes  that 
should  thereafter  become  ripe,  the  plaintiff's 
forte   had  become   so  disorganized   that  the 
plaintiff  was  not  able  to  pack  and  ship  all 
tomatoes  thus  becoming  ripe,  and  that  there- 
by, to  wit,  thirteen  thousand  (13,000)  crates 
of  tomatoes  became  over-ripe  and  unfit  for 
shipment   and    spoiled    in    the    field    of   the 
plaintiff;  that  by  reason  of  the  fact  that  the 
plaintiff  was  unable  to  pick  from  the  field 
such  tomatoes  as  became  rtpe  and  ready  for 
shipment  after  to   wit,   March   16,   1011,   a 


large  number  of  the  plants  of  the  plaintiff 
became  affected  and  in  whole  or  in  part 
quit  bearing  and  that  a  large  number  of  the 
plants  of  the  plaintiff  withered  up  and  died 
by  reason  thereof,  that  by  reason  of  the  fact 
that  the  tomato  vines  of  the  plaintiff  had 
become  affected  as  aforesaid,  plaintiff's  crop 
of  tomatoes  produced  on  said  vines  aforesaid, 
was  decreased  to  the  extent  of  to  wit,  seven 
thousand  [330]  (7,000)  crates  of  tomatoes^ 
which  the  same  would  otherwise  have  pro- 
duced. 

"That  by  reason  of  the  fact  that  the  force 
of  men  assembled  by  the  plaintiff  became  idle 
after  to  wit  March  fifteenth,  1011,  due  to  the 
negligence  and  carelessness  of  the  defendant 
as  aforesaid,  a  large  number  of  said  men 
threatened  to  leave  the  employment  of  the 
plaintiff  and  seek  employment  elsewhere,  that 
in  order  to  keep  said  force  of  men  together 
and  be  in  readiness  to  pick  and  pack  toma- 
toes as  soon  as  carrier  crates  should  be  deliv- 
ered by  the  defendant,  the  plaintiff  offered  to 
and  did  furnish  board  to  a  large  number  of 
said  men  at  his,  the  plaintiff's  expense  in  an 
endeavor  to  keep  said  force  of  men  together 
as  aforesaid,  and  the  plaintiff  thereby  spent  a 
large  sum  of  money  to  wit,  nine  hundred  and 
eighty-eight  dollars  and  fifty  cents  ($088.50). 

"And  the  plaintiff  says  that  by  reason  of 
the  negligence  and  carelessness  of  the  defend- 
ant in  the  premises  as  aforesaid  the  plain- 
tiff lost  a  large  sum  of  money,  to  wit,  nine 
hundred  and  eighty-eight  dollars  and  fifty 
cents  ($988.50)  expended  for  board  for  men 
as  aforesaid,  and  lost  to  wit,  ninety-three 
thousand  (93,000)  crates  of  tomatoes  as 
^foresaid,  and  that  each  crate  of  said  toma- 
toes lost  was  of  the  net  value  to  the  plaintiff 
of  to  wit,  one  dollar  and  thirty-five  cents 
($1.35). 

"Wherefore,  the  plaintiff  brings  this  suit 
and  claims  one  hundred  thousand  ($100,- 
000.00)  dollars  damages." 

After  having  unsuccessfully  interposed  a 
demurrer  to  this  second  amended  declaration 
and  each  count  thereof,  and  after  having  filed 
a  motion  to  strike  certain  specified  portions 
of  such  declaration,  which  was  overruled 
"w^ith  leave  to  the  defendant  to  make  such 
motion  or  objections  at  the  trial  of  said 
cause  as  to  the  elements  of  damage  [331  ]  prop- 
erly recoverable  herein  as  it  may  be  advised," 
the  defendant  successively  filed  various  and 
sundry  pleas,  all  of  which  went  out  either  on 
demurrer  or  motion  to  strike,  with  the  ex- 
ception of  the  first  original  plea  and  the 
amended  eighth  plea,  which  pleas  are  as  fol- 
lows : 

"1.  That,  it  is  not  guilty  as  alleged  in 
plaintiff's  declaration,  and  each  count  there- 
of." 

*'8th.  And  for  an  amended  eighth  plea  to  the 
3l8t  count  of  plaintiff's  amended  declaration, 
the  defendant  says  that,  at  the  beginning  of 
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the  shipping  Beason  the  plaintiff  had  on  hand 
and  ready  for  immediate  use  approximately 
forty-five  hundred  crates  available  for  pack- 
ing and  shipping  tomatoes,  and  that  from  the 
beginning  of  the  shipping  season  up  to  March 
23,  1911,  the  defendant  delivered  to  the  plain- 
tiflf  certain  cars  of  crate  material,  and  that  on 
no  date  during  said  period  did  the  plaintiff  ex- 
haust his  supply  of  crate  material,  nor  did 
he  ship  to  the  full  amount  of  his  supply  on 
hand  at  a  period  up  to  March  23rd;  and  that 
thereafter,  on  March  30,  1911,  the  plaintiff 
again  received  large  quantities  of  crate  mate- 
rial, which  supply  exceeded  at  all  times  any 
amount  shipped  on  any  date  thereafter;  and 
if  the  plaintiff  suffered  any  damage  by  reason 
of  delay  in  delivery  of  crate  material,  or  if 
there  was  any  duty  upon  the  defendant  to 
deliver  said  crate  material,  the  only  loss  in- 
curred by  the  plaintiff  was  the  market  price 
of  said  tomatoes  during  the  period  of,  to  wit : 
March  23rd,  1911,  to  March  29th,  1911,  both 
inclusive,  and  that  the  plaintiff's  damages, 
if  any,  would  not  exceed  for  that  period  the 
amount  of  carrier  crates  ordered  out  by  him 
from  Cummer  Lumber  Company  to  be  de- 
livered between  the  days  of  such  period." 

Issue  was  joined  upon  these  two  pleas  and 
the  cause  was  submitted  to  a  jury,  which 
resulted  in  a  verdict  in  [332]  favor  of  the 
plaintiff  for  the  sum  of  $30,000.00,  'together 
with  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum  from  the  22nd  day  of  Sep- 
tember, 1911. 

Whereupon  the  following  judgment  was 
entered  : 

"Thereupon  it  is  considered,  ordered  an^ 
adjudged  that  the  plaintiff  T.  J.  Peters,  do 
have  and  recover  of  and  from  the  defendant 
Florida  East  Coast  Railway,  a  corporation, 
the  sum  of  $30,000  principal,  together  with 
$8,839.98  interest,  and  the  costs  of  this  cause 
amounting  to  $340.65,  making  a  total  of 
$39,180.63,  and  let  execution  issue  therefor." 

This  judgment  the  defendailt  has  brought 
here  for  review  and  has  assigned  eighty -one 
errors,  though  all  of  them  are  not  argued. 
As  is  stated  by  the  defendant  in  its  brief, 
'The  scope  of  the  pleadings  upon  which  the 
case  was  submitted  to  the  jury  may  be  ascer- 
tained by  reading  the  first  and  thirty-first 
counts  of  the  declaration  and  the  first  and 
eighth  pleas." 

While  we  have  considered  all  of  the  assign- 
ments which  have  been  urged  before  us,  we 
shall  confine  our  discussion  to  such  of  them 
as  we  think  require  treatment. 

8hutt8,  Smith  d  Boic-eUy  Armstead  Brown 
and  TV.  A.  Blount  for  plaintiff  in  error. 

Iludsony  Wolfe  d  Cason,  AtUinson  d  Btir- 
dine  and  Nathan  P,  Bryan  for  defendant  in 
error. 


Shacklefobd,  J.  {after  stating  the  facts) . — 
Owing  to  the  order  in  which  the  different 
assignments  of  errors  are  argued  and  the 
manner  in  which  they  are  presented  in  the 
several  briefs  filed  by  the  plaintiff  in  error, 
the  defendant  in  the  court  below,  we  have 
found  it  difficult  to  determine  just  what  as- 
signments of  error  are  insisted  [333]  upon 
and  what  assignments  may  be  deemed  to  be 
abandoned  for  failure  to  argue  them.  It 
would  seem  that  the  defendant  in  its  main 
brief  has  erroneously  designated  the  numbers 
of  some  of  the  assignments  which  it  urges 
before  us,  which  is  probably  accounted  for 
by  the  fact  that  several  successive  sets  of 
pleas,  amended  pleas  and  additional  pleas 
were  filed  to  which  demurrers  were  inter- 
posed and  the  rulings  upon  which  form  the 
basis  for  a  number  of  the  assignments.  Tlie 
defendant  filed  nine  pleas  to  the  second 
amended  declaration,  to  all  of  which,  w^ith  the 
exception  of  the  first  which  was  a  plea  of  not 
guilty,  a  demurrer  was  interposod  and  sus- 
tained. Thereupon  by  leave  of  the  Court 
the  defendant  filed  its  amended  pleas  nuin- 
bered  from  two  to  nine,  to  all  of  which,  with 
the  exception  of  the  eighth  which  we  have 
copied  in  the  foregoing  statement,  the  plain- 
tiff interposed  a  demurrer  and  also  filed  a 
motion  to  strike  certain  designated  pleas 
Before  any  ruling  was  made  eitlier  on  such 
demurrer  or  motion  the  defendant  confessed 
the  demurrer  to  the  2nd,  3rd  and  4th  amended 
pleas  and  by  leave  of  court  amended  each  of 
such  pleas,  with  the  understanding  that  the 
demurrer  interposed  to  the  first  amended 
pleas  should  stand  to  these  second  amended 
pleas.  This  demurrer  was  sustained  to  all 
of  the  pleas,  and  afterwards  by  leave  of  the 
court  the  defendant  filed  additional  pleas 
numbered  eleven  and  twelve,  to  each  of 
which  a  demurrer  was  interposed  and  sus- 
tained. The  first  two  assignments  are  based 
upon  the  overruling  of  the  demurrer  to  the 
second  amended  declaration  and  the  overrul- 
ing of  the  motion  to  strike  certain  specified 
portions  thereof,  neither  of  which  assign- 
ments is  argued,  therefore  must  be  treated  as 
abandoned.  Assignments  numbered  from 
three  to  twenty-five  inclusive  are  based  upon 
rulings  sustaining  demurrers  to  specified  pleas 
and   to   motions  to   strike   certain   of  them. 

[334]  In  its  main  brief  the  defendant  has  a 
prefatory  statement  in  which  certain  prop- 
ositions of  law  are  laid  down  which  it  is 
claimed  are  controlling  and  decisive  of  the 
case.  The  first  of  such  propositions  is  "The 
plaintiff  not  being  the  owner  of  the  crates 
in  question  at  the  time  of  the  alleged  delay 
in  the  transportation  thereof  cannot  main- 
tain this  action."  The  defendant  begins  its 
argument  in  its  main  brief  as  follows: 

"I.  We  are  confronted  at  the  outset  with 
the  question  of  the  right  of  the  plaintiff  to 


FLORIDA  EAST  COAST  RAILWAY  COMPAmT  ▼.  PETERS. 

72   Flo.  Sll. 


129 


maintaiii  this  action.  This  question  is 
presented  in  the  second  and  third  second 
amended  pleas  filed  on  September  28th,  1914 
(Tr.  p.  118),  to  which  pleas  a  demurrer  was 
sustained  (Tr.  p.  121)  and  by  defendant's 
additional  plea  numbered  eleven  (Tr.  p.  123) 
to  w^hich  a  demurrer  was  sustained  (Tr.  p. 
127). 

'The  tenor  of  these  pleas  is  that  the  sev- 
eral carloads  of  crates  alleged  to  have  been 
delayed  in  transportation  by  the  fault  and 
negligence  of  the  defendant  were  not,  at 
the  time  of  the  delivery  to  the  defendant,  nor 
thereafter,  until  the  delivery  of  them  by  the 
defendant  to  the  plaintiJBT,  the  property  of 
the  plaintiff,  and  that  the  defendant  never 
at  any  time  contracted  with  the  plaintiff  that 
it  would  carry  and  deliver  said  crates  or  any 
of  them  to  him.  These  pleas,  we  submit, 
present  a  good  defense  to  this  action,  for  it 
is  true  that  if  Peters  did  not  own  the  crates 
until  after  they  were  delivered  to  him  (which 
delivery,  of  course,  was  not  made  until  after 
the  alleged  negligent  delay),  then  the  au- 
thorities are  to  the  effect  that  he  cannot 
maintain  the  suit." 

The  caption  to  this  argument  is  "seven- 
teenthy  eighteenth  and  twenty-fourth  assign- 
ments of  error."  These  assignments  are  as 
follows : 

[335]  "(17)  The  court  erred  in  sustaining 
plaintiff's  demurrer  to  defendant's  second 
amended  plea  number  two  (2),  filed  Sep- 
tember 28,  1914." 

"(18)  The  court  erred  in  sustaining  plain- 
tiff's demurrer  to  defendant's  second  amended 
plea  number  three  filed  September  28,  1914." 
"(24)  The  court  erred  in  sustaining  plain- 
tiff's demurrer  to  defendant's  eleventh  ad- 
ditional plea  filed  May  3,  1915." 

The  second  amended  pleas  numbered  two 
and  three  and  the  eleventh  additional  plea 
are  as  follows: 

"2nd.  And  for  an  amended  second  plea  to 
plaintiff's    second    amended    declaration,    de- 
fendant says  that  it  entered  into  a  contract 
with  the  Cummer  Lumber  Company,  a  cor- 
poration, to  carry  and  transport  for  it,  from 
Jacksonville,     Florida,     to    Peters     Station, 
Florida,  the  said  several  cars  of  carrier  crates 
in  said  second  amended  declaration  alleged, 
and  defendant   says   that   it   safely  carried 
aaid  several  cars  of  carrier  crates  from  Jack- 
sonville, Florida,  to  Peters  Station,  and  de- 
livered the  same  in  good  order  in  compliance 
with  instructions  of  the  said  Cummer  Lumber 
Company,  and  defendant  denies  that  it  had 
any  knowledge  that  the  plaintiff  would  suffer 
any  special  damages  whatever  by  reason  of 
any  delay  in  the  delivery  of  said  several  cars 
of  carrier  crates,  as  alleged  in  said  declara- 
tion. 

"Srd.  And  for  an  amended  third  plea  to 
plaintiff's    second    amended    declaration,    de- 
Ann.  Cas.  1918D. — ^9. 


fendant  says  that  there  was  no  privity  of 
contract  existing  between  the  plaintiff  and 
the  defendant  whereby  the  defendant  owed  the 
plaintiff  any  extraordinary  or  special  duty 
in  the  transportation  of  the  said  several  cars 
of  carrier  crates  in  said  declaration  alleged, 
and  defendant  says  that  during  the  [336]  pe- 
riod covered  by  the  several  shipments  alleged 
in  said  declaration,  there  existed  upon  plain- 
tiff's line  of  road  between  Jacksonville,  Flor- 
ida, and  Peters  Station,  Florida,  an  unusual 
and  extraordinary  condition  of  congestion  in 
the  movement  of  freight,  and  beyond  the 
control  of  this  defendant,  which  resulted  in  a 
delay  in  all  freight  transportation  upon  de- 
fendant's line  of  road,  and  defendant  says 
that  it  transported  and  delivered  to  the 
plaintiff  as  rapidly  as  it  could  handle  the 
congested  tra£Sc  upon  its  said  line  of  road, 
the  said  several  cars  of  carrier  crates,  having 
due  regard  to  the  laws  of  the  United  States 
prohibiting  the  discrimination  by  the  defend- 
ant between  shippers  on  its  line  of  road,  or 
in  the  handling  of  trafiic  upon  its  said  road, 
the  defendant  during  all  of  said  times  being 
an  interstate  common  carrier  of  freight  and 
passengers  by  rail  and  subject  to  the  laws  of 
the  United  Sates;  and  defendant  denies  that 
it  had  any  notice  that  the  plaintiff  would 
suffer  the  special  damage  alleged  in  plaintiff's 
said  second  amended  declaration,  or  any  dam- 
age whatever,  by  reason  of  the  delay  in  the 
delivery  of  the  said  several  cars  of  carrier 
crates,  as  alleged  in  said  declaration." 

"11.  That  the  said  several  carloads  of  crate 
material  alleged  in  the  said  declaration  to 
have  been  delayed  by  the  fault  and  negligence 
of  the  defendant  were  not  at  the  time  of  the 
delivery  of  them  to  the  defendant  nor  there- 
after, until  the  delivery  of  them  by  defendant 
to  pUiintiff,  the  property  of  the  plaintiff,  and 
that  the  defendant  never  at  any  time  con- 
tracted with  the  plaintiff  that  it  would  carry 
and  deliver  the  same  or  any  of  them  to  him." 

These  three  assignments  are  the  first  as- 
signments which  are  urged  before  us  in  the 
main  brief  and  they  are  argued  together,  which 
argument  is  confined  to  the  lack  [337]  of 
the  necessary  ownership  of  the  plaintiff  in 
the  crate  material  to  enable  him  to  maintain 
this  action,  as  is  shown  by  the  statement 
in  such  brief  which  we  have  copied  above. 
In  its  reply  brief  the  defendant  confines  its 
argument  to  the  18th  and  24th  assigpnments 
as  to  this  lack  of  ownership  in  the  plaintiff, 
but  in  its  supplemental  brief  the  defendant 
also  argues  assignments  numbered  3  and  4 
which  are  based  upon  the  sustaining  of  de- 
murrers to  the  defendant's  original  second 
and  third  pleas  to  the  second  amended  dec- 
laration, which  second  and  third  pleas  are 
as  follows: 

''2.  And  for  a  further  plea,  the  defendant 
says  that,  the  cars  of  crate  material  alleged 
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to  have  been  delayed  through  the  fault,  de- 
lay and  negligence  of  the  defendant,  were 
not  at  the  time  of  the  alleged  delay,  the  prop- 
erty of  the  plaintiff,  but  on  the  ccmtrary, 
the  said  crate  material  was  purchased  of  and 
from  the  Drake  Produce  Company,  who  were 
the  owners  of  the  said  crate  material  from 
the  time  the  said  material  left  the  mill  and 
yards  of  the  Cummer  Lumber  Company,  in 
Jacksonville,  Florida,  until  the  time  it  was 
delivered  to  the  plaintiff  at  Peters  Siding, 
Florida;  and  that  the  plaintiff  was  not  the 
bailee,  nor  had  any  actionable  interest  in 
said  goods  for  any  damage  that  might  have 
been  caused  by  injuries  to  said  goods  or 
damage  occasioned  by  any  delay  thereof. 

"3.  And  for  a  third  plea  the  defendant 
says  that,  there  was  no  privity  of  contract 
existing  between  the  plaintiff  and  the  defend- 
ant whereby  the  defendant  owed  the  plaintiff 
any  extraordinary  or  special  duty,  or  any 
duty  whatsoever  to  carry  and  safely  deliver 
said  cars  of  crate  material;  and  defendant 
says  that  if  any  duty  on  its  behalf  was  owed 
to  any  one  whomsoever,  this  duty  [338]  was 
to  the  Drake  Produce  Company,  the  owner  of 
said  crate  material,  and  not  to  the  plaintiff." 

We  shall  not  copy  the  grounds  of  the  de- 
murrers which  were  addressed  to  these  re- 
spective pleas  which  we  are  now  considering, 
but  we  shall  treat  together  the  assignments 
based  upon  the  sustaining  of  such  demurrers, 
confining  ourselves  to  the  argument  made  by 
the  defendant  in  support  thereof  as  to  lack 
of  ownership  of  the  plaintiff. 

We  have  examined  all  of  the  authorities 
cited  by  each  of  the  parties  litigant  in  their 
several  briefs  concerning  these  assignments, 
as  well  as  a  number  of  others,  but  we  shall 
not  undertake  a  review  and  analysis  of  them, 
which  would  be  not  only  quite  tedious  but 
comparatively  unprofitable.  We  shall  con- 
tent ourselves  with  referring  only  to  such 
authorities  as,  we  think,  are  in  point  and 
helpful.  After  a  somewhat  extended  inves- 
tigation, the  clearest  and  most  satisfactory 
discussion  which  we  have  found  concerning 
the  law  as  to  who  is  the  proper  party  plain- 
tiff to  bring  an  action  against  a  carrier  for 
the  loss  of  or  injury  to  goods  entrusted  to 
it  for  transportation  is  in  Sections  397  to 
400  inclusive  on  pages  940  to  945  of  4  H. 
C.  L.  As  is  well  said  in  section  397,  this 
question  "seems  to  have  disturbed  the  judi- 
cial mind  in  England  at  a  very  early  date 
and  has  since  resulted  in  considerable  con- 
fusion among  the  authorities  generally.  That 
the  real  owner,  whether  consignor,  consign- 
ee, or  neither  of  these,  as  for  instance,  a 
bailor  of  the  consignor,  may  sue  for  such  a 
loss  or  injury  on  proof  of  title  is  well  es- 
tablished, and  the  later  English  doctrine 
seems  to  be  that  an  action  can  be  main- 
tained only  by  such  owner.    In  this  country 


the  point  has  been  variously  determined 
though  perhaps  there  is  not  such  a  great  con* 
flict  when  the  facts  of  the  [339]  cases  are  tak- 
en into  consideration  as  would  at  first  seem. 
....  The  question,  however,  that  has 
been  provocative  of  most  discussion  has  been 
as  to  whether  consignor  or  consignee  is  the 
person  to  sue  for  a  loss,  injury,  or  nondelivery 
of  goods."  In  secticms  398  and  399  is  dis- 
cussed the  respective  rights  of  the  consignee- 
and  consignor  to  maintain  the  action  and 
in  section  400  an  attempt  is  made  to  state 
"the  true  doctrine  as  to  proper  party  plain- 
tiff," wherein  it  is  said:  "A  study  of  the 
circumstances  under  which  a  right  of  action, 
is  given  to  the  consignee  and  consignor  will 
lead  to  at  least  one  conclusion,  namely,  that 
where  the  consignor  has  sued,  the  courts 
seem  generally  to  have  held  that  he  was  a 
proper  party  and  could  nouiintain  his  action, 
and  where  the  consignee  has  sued,  they  also 
seem  to  have  generally  sustained  him.  Hence, 
the  apparent  confusion  in  courts  as  to  just 
who  is  the  proper  party  plaintiff.  However, 
be  it  said,  the  real  conflicts  are  not  numer- 
ous, and  many  of  the  apparent  differences  of 
judicial  opinion  and  most  of  the  confusion 
springing  therefrom  are  the  result  of  falla- 
cious and  illogical  reasoning,  due  largely  to 
the  fact  that  in  such  cases  the  courts  have 
treated  the  question  from  the  standpoint  of 
the  relation  existing  between  the  shipper  and 
consignee  in  reference  to  the  ownership  and 
right  of  possession  of  the  property,  instead 
of  considering  the  true  question  of  the  rela- 
tion the  carrier  sustains  to  each  of  these 
parties  respectively,  an  element  heretofore 
considered.  Any  difference  or  diversity  of 
interest  that  may  arise  between  the  consignor 
and  consignee  can  in  no  respect  concern  the 
carrier  so  long  as  it  is  protected  against  re- 
sponding for  the  property  more  than  once. 
The  ownership  may  be  general  and  unquali- 
fied, or  special  and  limited;  the  right  of  pos- 
session may  be  absolute  or  contingent ;  or  there 
may  [340]  be  a  special  contract  for  the  trans- 
portation of  the  goods;  in  any  one  of  these 
instances  the  interest  would  be  sufiicient  on 
which  to  found  an  action  in  the  absence  of 
the  assertion  of  a  superior  right  in  another. 
The  true  premise  on  which  to  base  an  injury 
as  to  the  proper  party  plaintiff  is,  therefore, 
that  both  the  consignor  and  th6  consignee 
may  have  an  interest  in  the  goods  or  their 
safe  transportation  in  which  event  either 
may  sue;  but  the  success  of  the  demand  and 
claim  of  one  apparently  entitled  to  posses- 
sion as  against  the  carrier  will  relieve  the 
carrier  from  further  responsibility  even  to 
one  having  a  better  right." 

It  is  true  that  the  discussion  in  these  sec- 
tions of  the  work  cited  is  primarily  as  to 
who  is  the  proper  party  plaintiff  to  bring 
an  action  against  a  carrier  for  the  loss  of 
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or  injury  to  goods  entrusted  to  it  for  trans- 
portation and  only  incidentally  is  the  ques* 
tion  treated  as  to  who  is  the  proper  party 
plaintiff  in  an  action  against  a  carrier  for 
the  negligent  delay  in  the  transportation  and 
delivery  of  goods,  which  is  the  point  present- 
ed to  us  for  consideration.  These  two  ques- 
tions are  not  the  same,  but  such  a  close 
relation  exists  between  them  that  certain 
principles  are  applicable  to  each  alike.  Thus 
on  page  860. of  3  Ency.  of  PI.  &  Fr.  it  is  sta- 
ted that  there  can  be  no  difference  in  princi- 
ple in  actions  against  a  carrier  for  the  loss 
of  or  injury  to  goods  and  actions  for  the  neg- 
ligent delay  of  goods  as  regards  the  form  of 
action  and  the  proper  parties.  -Practically 
all  the  authorities  which  have  been  cited  to 
us  by  each  of  the  respective  parties  relate  to 
the  loss  of  or  injury  to  goods  which  have 
been  entrusted  to  a  carrier  for  transportation. 
Whatever  may  be  the  points  of  difference  be- 
tween the  two  classes  of  action,  in  an  action 
for  negligent  delay  in  the  transportation  and 
delivery  of  goods,  [341]  as  well  as  in  an  ac- 
tion for  the  loss  of  or  injury  to  goods,  in 
determining  who  is  the  proper  party  plaintiff 
the  facts  of  the  case  should  be  considered  and 
the  relation  which  the  carrier  sustains  to  each 
of  the  parties,  the  consignor  and  the  consignee. 
We  have  held  that  the  consignee  has  a  right 
of  action  against  the  carrier  for  the  negligent 
delay  of  goods.  See  Williams  v.  Atlantic 
Coast  Line  K.  Co.  66  Fla.  736,  48  So.  209, 
24  L.uR.A.(N.S.)  134,  131  Am.  St.  Rep.  169. 
We  have  also  held  that  the  consignor  might 
maintain  an  action  against  a  carrier  for  neg- 
ligent delay  in  transporting  goods.  Fornel 
V.  Florida  East  Coast  R.  Co.  65  Fla.  102,  61 
So.  194,  and  Aultman  v.  Atlantic  Coast  Line 
R.  Co.  71  Fla.  276,  71  So.  283.  We  have  like- 
wise held:  "A  bailee  has  such  special  prop- 
erty in  the  goods  intrusted  to  him  that  he 
may  maintain  an  action  for  damage  thereto, 
so  a  factor,  a  broker,  a  warehouseman,  a  car* 
Tier  or  any  person  employed  to  perform  a 
service  in  respect  to  the  goods  of  another 
with  which  he  is  intrusted  for  that  purpose, 
may  maintain  an  action  for  the  recovery  of 
them,  or  for  any  damage  done  them  while 
in  his  charge."  Atlantic  Coast  Line  R.  Co. 
V.  Partridge,  68  Fla.  163,  60  So.  634.  As 
is  readily  apparent,  our  own  holdings  in  these 
cited  cases  are  in  line  with  the  statement  in 
4  R.  C.  L.  section  400,  which  yge  have  copied 
above.  As  is  also  stated  in  section  398  of 
that  work:  "However,  it  is  generally  found 
stated  in  the  books  that  the  consignee  is  pri- 
ma facie  the  person  entitled  to  sue  for  an 
injury  to  or  loss  of  a  shipment  of  goods,  and 
this  principle  holds  true  whether  or  not  in 
the  particular  jurisdiction  the  strict  view  is 
entertained  that  the  owner  alone  can  bring 
an  action,  since  it  is  a  presumption  of  law 
that  on  the  delivery  of  goods  to  a  eommon 


carrier  the  title  thereto  vests  [342]  in  the 
consignee,  and  this  presumption  the  carrier 
has  a  right  to  rely  on,  in  the  absence  of  ex- 
press notice  from  the  consignor  to  the  con- 
trary. Indeed,  where  the  property  is  received 
on  an  unconditional  and  unrestricted  consign- 
ment, the  carrier  not  only  may,-  but  must, 
treat  the  consignee  as  the  absolute  owner 
until  he  receives  notice  to  the  contrary." 

As  is  further  stated  in  such  section:  "It 
has  been  held,  however,  that  the  consignee 
of  goods  may  sue  the  carrier  for  losses  he 
has  sustained  through  negligent  delay  in 
their  transmission,  although  he  refuses  to 
accept  them  because  not  sooner  delivered  and 
notwithstanding  the  fact  that  title  may  have 
been  retained  by  the  consignor."  In  support 
of  this  statement  is  cited  Clute  v.  Chicago,  etc. 
R.  Co.  83  Kan.  333,  111  Pac.  431,  30  L.R.A. 
(N.S.)  1071,  which  is  a  well-reasoned  case. 
We  take  therefrom  the  following  excerpt: 
"Ordinarily  the  right  of  action  for  delay  or 
damages  is  in  the  consignee.  6  Cyc.  Law  ft 
Proc.  pp.  610,  511.  In  Savannah,  etc.  R.  Co. 
V  Commercial  Guano  Co.  103  Ga.  590,  693, 
30  S.  E.  666,  666,  it  was  held  that  where, 
by  reason  of  injury  to  the  goods  in  transit, 
the  consignee  refuses  to  receive  them,  the 
co^isignor  may  sue ;  but  this  does  not  negative 
the  right  of  the  consignee  to  recover  for  any 
loss  on  his  part.  The  court  said:  *In  the 
event  of  liability  by  the  carrier,  the  only 
question  which  remains  for  determination 
is  whether  or  not  the  plaintiff,  who  sues,  has 
been  damaged,  and,  if  so,  to  what  extent.' 
Much  artificial  and  technical  reasoning  has 
been  employed  to  determine  the  proper  plain- 
tiff in  an  action  of  this  sort,  llie  consignor 
has  been  allowed  to  recover  for  the  benefit  of 
the  consignee  (6  Cyc.  Law  &  Proc.  p.  513,  note 
91 ) ,  and  the  consignee  for  the  benefit  [343]  of 
others  having  an  interest  (6  Cyc.  Law 
Aw  Proc.  p.  611,  note  84).  These  refinements 
are  not  in  harmony  with  the  spirit  of  the 
Code.  Neither  the  consignor  nor  the  con- 
signee can  be  said  to  be  a  stranger  to  the 
transaction.  The  carrier  has  notice  of  the 
interest  of  each,  and,  if  either  suffers  an  in- 
jury through  its  fault,  he  should  be  permit- 
ted to  obtain  redress  in  his  own  name  in  a 
direct  action  against  the  wrongdoer.  This  is 
the  effect  of  the  decision  in  Missouri  Pac. 
R.  Co.  V.  Peru-Van  Zandt  Implement  Co. 
73  Kan.  296,  6  L.R.A.(N.S.)  1068,  117  Am. 
St.  Rep.  468,  85  Pac.  408,  87  Pac.  80,  9  Ann. 
Cas.  790,  where  it  was  held  that  an  agent  to 
whom  his  principal  sent  goods  for  sale  might 
recover  for  his  commissions  lost  through  the 
negligent  delay  of  the  carrier."  We  would 
add  that,  in  referring  to  the  spirit  of  the 
Code,  obviously  Section  5618  of  the  General 
Statutes  of  Kansas  (1909)  is  meant,  which 
provides  that  '*Every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  in- 
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tereat,  except  as  otherwise  provided/'  &c. 
Of  the  same  import  is  our  statute,  section 
1365  of  the  General  Statutes  of  1906,  Com- 
piled Laws  of  1914:  "Any  civil  action  at 
law  may  be  maintained  in  the  nam^  of  the 
real  party  in  interest.  This  shall  not  be 
deemed  to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of  contract. 
An  executor,  administrator,  trustee  of  an 
express  trust  (including  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another,  or  w^hen  expressly  au- 
thorized by  statute),  may  sue  without  join- 
ing with  him  the  person  for  whose  benefit 
the  action  is  prosecuted. 

"By  amendment  the  nominal  plaintiff  may 
be  stricken  out  and  the  case  may  proceed  in 
the  name  of  the  use  plaintiff." 

Concerning  this  statute  we  held  in  Woodbury 
V.  Tampa  [344]  Water  Works  Co.  67  Fla. 
249,  49  So.  666,  21  L.R.A.(N.S.)  1037:  "The 
purpose  of  the  statutory  provision  that  'any 
civil  action  at  law  may  be  maintained  in  the 
name  of  the  real  party  in  interest,*  is  to  re- 
lax the  strict  rules  of  the  common  law  so 
as  to  enable  those  directly  interested  in,  but 
not  parties  to,  a  contract,  to  maintain  an 
action  for  its  breach;  and  the  statute  should 
be  so  applied  as  to  accomplish  its  statutory 
purpose." 

Even  if  it  be  true,  as  is  said  in  a  note  on 
page  944  of  4  R.  C.  L.  and  in  a  note  on  page 
617  of  64  L.R.A.,  that  "Notwithstanding  the 
common  statutory  provisions  requiring  ac- 
tions to  be  brought  by  the  real  party  in  in- 
terest, nearly  all  the  cases  in  regard  to  car- 
riers seem  to  be  determined  on  common  law 
principles,"  we  do  not  see  how  that  would 
sustain  the  contention  of  the  defendant,  since 
the  common  law  rule  was  that  "an  action  for 
a  tort  must  in  general  be  brought  in  the  name 
of  the  person  whose  legal  right  has  been  in- 
fringed." 15  Ency.  of  PI.  &  Pr.  517  and  719. 
As  we  have  already  seen,  as  a  general  rule, 
the  consignee  is  prima  facie  entitled  to  bring 
an  action  for  the  loss  of  or  injury  to  goods 
or  for  negligent  delay  in  their  delivery,  since 
it  is  a  presumption  of  law  that  on  the  de- 
livery of  goods  to  a  common  carrier  the 
title  vests  in  the  consignee.  See  the  discus- 
sion in  Griffith  v.  Ingledew,  6  Serg.  k  R. 
(Pa.)  429,  9  Am.  Dec.  444;  Southern  Ex- 
press Co.  V.  Armstead,  50  Ala.  350;  Madi- 
son, etc.  R.  Co.  V.  WTiitesel,  11  Ind.  65 ;  Tebbs 
V.  Cleveland,  etc.  R.  Co.  20  Ind.  App.  192, 
50  N.  E.  486.  Of  course,  it  is  true  that 
"One  having  no  property  or  interest  in  the 
goods  cannot  sue  in  tort  a  carrier  for  his 
breach  of  duty."  Edgerton  v.  Chicago,  etc.  R. 
Co.  240  111.  311,  88  N.  E.  808,  but,  as  we  have 
already  seen,  in  order  to  maintain  an  [345]  ac- 
tion against  a  carrier,  either  ex  contractu 
or  ex  delicto,  the  plaintiff  does  not  have  to  be 
the  absolute  owner  of  the  goods.    If  the  plain- 


tiff has  a  special  interest  therein  and  his 
legal  rights  have  been  invaded,  that  would 
entitle  him  to  maintain  the  action.  As  was 
said  in  Henry  J.  Perkins  Co.  v.  American 
Express  Co.  199  Mass.  561,  85  N.  £.  895, 
"The  consignee  may  maintain  an  action 
against  the  carrier  for  a  breach  of  duty  im- 
posed by  law."  That  the  law  imposes  the 
duty  upon  a  carrier  to  transport  and  deliver 
to  the  consignee  goods  which  have  been  en- 
trusted to  it  within  a  reasonable  time  there 
can  be  no  question.  See  4  R.  C.  L.  Sec.  206 
on  page  737;  1  Michie  on  Carriers,  904  and 
authorities  there  cited;  Vicksburg,  etc.  R. 
Co.  v.  Ragsdale,  46  l^Iiss.  458.  As  is  said 
in  1  Moore  on  Carriers  (2nd  ed.)  page  289, 
"The  liabilities  of  a  carrier  depend  not  only 
on  his  contract,  but  also  on  obligations  im- 
posed by  law;  and  an  action  may  be  brought 
either  on  the  contract  or  for  negligence  or 
damage  to  person  or  property,  as  the  case 
may  be."  Also  see  Central  Trust  Co.  v.  East 
Tennessee,  etc.  R.  Co.  70  Fed.  764.  In  Wil- 
liamsport  Hardwood  Lumber  Co.  v.  Baltimore 
etc.  R.  Co.  71  W.  Va.  741,  77  S.  E.  333,  it 
was  held:  "A  consignee  of  lading  under 
a  contract  of  shipment  by  a  common  carrier 
has  a  beneficial  interest  therein,  entitling 
him  to  sue  for  and,  upon  proper  proof,  re- 
cover damages  for  loss  or  injury  thereto,  or 
for  unreasonable  and  negligent  delay  in  de- 
livery." See  6  Cyc.  510,  and  authorities 
cited  in  the  notes.  We  would  also  refer  to 
Parker  Buggy  Corporation  v.  Atlantic  Coast 
Line  R.  Co.  152  N.  C.  119,  67  S.  E.  251; 
Deaver-Jeter  Co.  v.  Southern  R.  Co.  96  S, 
C.  485,  79  8.  E.  709;  Robinson  v.  Houston, 
etc.  Cent.  R.  Co.  106  Hex.  185,  146  S.  W. 
537;  Missouri  Pac.  R.  Co.  v.  Peru- Van  Zandt 
[346]  Implement  Co.  73  Kan.  295,  85  Pac. 
408,  87  Pac.  80,  6  L.R.A.(N.S.)  1058,  117  Am. 
St.  Rep.  468,  9  Ann.  Cas.  790.  Interesting 
discussions  of  this  vexed  question,  with  cita- 
tions of  authorities  will  also  be  found  in-  3 
Hutchinson  on  Carriers  (3rd  ed.)  sections 
1304  to  1320;  1  Michie  on  Carriers,  sections 
809  to  811,  and  section  958;  3  Ency.  of  PI. 
&  Pr.  pages  824  to  834.  As  is  said  in  Sec- 
tion 958  of  Michie  on  Carriers,  "Tlie  carrier 
has  notice  of  the  interest  of  both  the  con- 
signor and  consignee,  and  if  either  suffers 
an  injury  through  the  delay,  he  should  be 
permitted  to  obtain  redress  in  his  own  name 
in  a  direct  action  against  the  carrier.  The 
consignee  is  always  presumed  to  possess  the 
necessary  ownership  until  the  contrary  is 
shown."  It  would  appear  from  the  allega- 
tions in  the  declaration  in  the  instant  case 
that  the  consignee  is  the  party  who  has  been 
damaged  by  the  negligent  delay  of  the  car- 
rier in  the  transportation  and  delivery  of  the 
crates,  with  which  damages  the  consignor 
has  no  especial  concern,  therefore  the  con- 
signee is  not  only  the  proper  party  plaintiff 
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in  this  action  but  "the  real  party  in  inter- 
est* within  the  intent  and  meaning  of  our 
statute,  section  1365  of  the  General  Statutes, 
which  we  have  copied  above.  In  Interna- 
tional Ocean  Tel.  Co.  v.  Saunders,  32  Fla. 
434,  14  So.  148,  21  L.R.A.  810,  we  held: 
*'The  person  to  whom  a  telegram  is  sent  can 
maintain  an  action  for  whatever  legal  damage 
that  results  to  him  from  the  negligence  of 
the  company  in  its  transmission  or  delivery, 
where  the  message  shows  that  he  is  inter- 
ested in  it,  or  that  it  is  for  his  benefit,  or 
that  damage  will  result  to  him  from  such 
neirligence." 

It  seems  to  us  that  this  principle  would 
applhf  with  like  force  to  a  consignee  to  whom 
goods  had  been  shipped  and  who  had  suffered 
fecial  damages  by  reason  of  the  [347]  neg- 
ligent  delay  of  the  carrier  in  the  transporta- 
tion and  delivery  of  the  goods  entrusted  to  it 
for  the  consignee.  It  should  be  kept  in  mind 
that  this  is  not  an  action  ex  coniraotu,  but 
an  action  ex  delicto  brought  by  the  consignee 
against  the  carrier  for  the  recovery  of  dam- 
ages which  the  consignee  claims  to  have 
sustained  by  reason  of  the  failure  of  the 
carrier  to  discharge  a  specified  duty  and  to 
fnlfil  an  obligation  which  the  law  casts  upcm 
the  carrier.  Reading  the  declaration  and 
the  pleas  now  under  consideration  in  the 
light  of  the  authorities  which  we  have  cited, 
it  is  obvious  that  the  contention  of  the  de- 
fendant that  the  plaintiff  in  the  instant 
case  is  not  entitled  to  maintain  this  action 
has  not  been  sustained.  It  is  also  obvious 
from  what  we  have  said  that  we  are  of  the 
opinion  that  no  error  has  been  made  to  ap- 
pear to  us  in  any  of  the  several  rulings 
which  we  have  b^n  considering,  therefore 
the  assignments  based  thereon  which  have 
been  argued  before  us  must  be  held  to  have 
failed.  We  have  devoted  considerable  time 
and  thought  to  the  investigation  and  dis- 
cussion of  the  plaintiff's  right  of  action  for 
the  reason  that  greater  stress  has  been  laid 
upon  that  question  by  the  defendant  both  in 
its  several  briefs  and  in  its  oral  curgument 
than  upon  any  other  point  argued  before  us. 

Aseignments  14,  18,  10,  22  and  26,  all  of 
which,  with  the  exception  of  the  22nd,  which 
is  based  upon  the  sustaining  of  a  motion 
to  strike  the  sixth  amended  plea,  are  based 
upon  the  sustaining  of  demurrers  to  the 
amended  plea  numbered  6,  the  second  amend- 
ed pleas  numbered  3  and  4  and  the  addition- 
al plea  number  12.  All  of  these  assignments 
are  argued  together  by  the  defendant  in  sup- 
port of  the  proposiiions,  as  stated  in  its 
main  brief,  tiiat  "A  railroad  company  is 
not  liable  for  delays  in  shipments  provided 
such  delays  are  the  result  of  an  over-press 
of  [348]  traffic,"  and  that  "A  severe  snow- 
storm or  atmospheric  condit  ton  beyond  the  car- 
rier's control  will  excuse  a  delay  in  shipping 


where  the  carrier  is  free  fr<Mn  negligence." 
The  18th  assignment  which  is  based  upon 
the  sustaining  of  a  demurrer  to  the  second 
amended  plea  numbered  3  was  copied  above, 
as  was  also  such  plea,  in  our  discussion  of  the 
plaintiff's  right  of  action,  so  there  is  no  oc- 
casion to  copy  such  plea  again,  though  we 
shall  again  consider  the  18th  assignment, 
since  the  defendant  has  seen  fit  to  argue  it 
again  in  support  of  the  two  propositions 
which  we  have  just  copied.  The  second 
amended  plea  numbered  4,  the  sixth  amend- 
ed plea  and  the  12th  additional  plea  are  as 
follows : 

"4th.  And  for  an  amended  fourth  plea  to 
plaintiff's  second  amended  declaration,  de- 
fendant says  that  it  did  not,  at  or  before  the 
time  d^endant  received  from  said  Cummer 
Lumber  Company,  at  Jacksonville,  Florida, 
the  said  several  cars  of  carrier  crates  in  said 
declaration  alleged,  to  be  delivered  to  the 
plaintiff  at  Peters  Station,  Florida,  have 
any  knowledge  that  the  plaintiff  would  suf- 
fer the  special  damage  alleged  in  said  dec- 
laration, or  any  damage  whatever,  by  rea- 
son of  the  delay  in  the  delivery  of  said  car- 
rier crates,  by  reason  of  any  of  the  said 
causes  alleged  in  said  declaration,  nor  did 
this  defendant  have  any  knowledge  at  the 
time  of  the  receipt  by  this  defendant  of  the 
said  several  cars  of  carrier  crates,  or  at  any 
time  during  the  several  periods  between  the 
time  of  the  receipt  by  this  defendant  of  the 
said  several  cars  of  carrier  crates  and  their 
delivery  to  the  plaintiff;  that  the  plaintiff 
did  not  have  on  hand  a  sufficient  amount  of 
carrier  crates  to  meet  his  reasonable  de- 
mands; and  defendant  alleges  that  it  was 
during  all  of  said  time  an  interstate  carrier 
of  passengers  and  freight  and  subject  to  the 
laws  of  the  United  [349]  States  with  refer- 
ence thereto,  and  further  says  that  by  the 
laws  of  the  said  United  States  this  defendant 
is  prohibited  from  discriminating  between 
shippers  upon  its  line  of  road  in  the  carriage 
and  delivery  of  freight,  and  defendant  alleges 
that  during  the  time  covered  by  the  said 
several  shipments  of  carrier  crates,  there  ex- 
isted upon  its  line  of  road  an  unusual  and 
extraordinary  condition  of  congestion  in  the 
movement  of  freight,  beyond  the  control  of 
defendant,  and  defendant  alleges  that  it 
transported  the  said  several  cars  of  carrier 
crates  from  Jacksonville,  Florida,  to  Peters 
Station,  Florida,  as  promptly  as,  and  at  the 
earliest  possible  date  it  could  so  do  without 
discriminating  in  the  handling  of  said  freight 
in  faTor  of  the  said  plaintiff  and  against 
ether  patrons  of  its  said  road.  Wherefore 
defendant  says  that  the  plaintiff  should  not 
have  and  recover  from  the  defendant  the  said 
special  damages  in  said  declaration  alleged." 

*'6th.  And  for  an  amended  Sixth  Plea  to 
Plaintiff's   Amended   Declaration,    defendant 
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says  that  during  the  time  of  alleged  delay 
in  the  transportation  of  the  said  several  cars 
of  carrier  crates  from  Jacksonville,  Florida, 
to  Peters  Station,  Florida,  as  alleged  in 
plaintiff's  amended  declaration,  the  trains 
of  the  defendant  operating  upon  its  line  of 
road  between  Peters  Station  and  Jacksonville, 
were  operated  and  controlled  by  means  of 
telegraphic  communications  transmitted  by 
the  employees  of  the  defendant  to  the  train 
crews  of  the  several  trains  operating  upon 
the  line  of  the  defendant's  road  between 
the  points  aforesaid;  that  the  system  of 
appliances  for  transmitting  telegraphic  com- 
munications to  and  from  the  various  stations 
on  the  line  of  defendant's  road  was  adequate 
and  successful,  under  the  usual  climatic  and 
electrical  conditions  of  the  earth  and  atmos- 
phere,  to  properly  and  speedily  [350]  handle 
the  traffic  upon  the  road  of  the  defendant,  and 
that  the  same  was  properly  installed  and 
maintained  at  all  times  during  the  period 
herein  before  referred  to,  and  defendant  used 
all  care  and  diligence  to  maintain  said  tel- 
egraphic service  in  a  proper  working  con- 
dition; but  defendant  says  that  during  the 
time  of  the  alleged  delay  in  the  transporta- 
tion of  the  said  several  cars  of  carrier  crates 
in  plaintiff's  amended  declaration  alleged, 
there  existed  throughout  that  portion  of  the 
State  of  Florida  through  which  defendant's 
line  of  road  ran  and  through  which  territory 
it  was  necessary  for  defendant  to  transport 
said  several  cars  of  tomatoes,  a  peculiar  and 
unknown  condition  of  natural  forces,  cli- 
matic, electrical  or  otherwise,  which  operat- 
ed upon  the  wires,  instruments  and  appli- 
ances used  by  the  defendant  in  transmitting 
train  orders  to  the  crews  of  the  several  trains 
upon  its  said  line  of  road,  in  a  peculiar  and 
unknown  manner,  during  the  hours  approxi- 
mately from  eight  o'clock  at  night  to  eight 
o'clock  in  the  morning,  causing  a  failure 
of  the  telegraphic  instruments,  wires  and 
appliances  for  the  transmission  of  telegraph- 
ic train  orders  along  the  line  of  defendant's 
road,  to  transmit  said  telegraphic  train  or- 
ders, by  reason  whereof  it  became  and  was 
impossible  for  defendant  to  promptly  and 
with  dispatch  move  the  several  trains  and 
cars  of  freight  from  place  to  place  along  its 
said  line  of  road,  and  the  said  delay  in  the 
transportation  of  the  said  several  cars  of 
carrier  crates  from  Jacksonville,  Florida,  to 
Peters  Station,  Florida,  in  plaintiff's  amended 
declaration  alleged,  was  due  to  said  climatic, 
electrical  or  other  unknown  cause  of  nature, 
and  was  an  act  of  God,  over  which  this  de- 
fendant had  no  control,  although  it  used 
every  endeavor  so  to  do,  and  to  promptly 
transport  said  several  cars  of  carrier  cratc« 
from  Jacksonville  aforesaid  [351]  to  said 
Peters  Station;  and  defendant  says  that  said 
delay  was  not  caused  by  any  failure  upon  its 


part  to  use  every  endeavor  to  promptly  tranB- 
port  said  cars  of  carrier  crates  with  dispatch ; 
that  by  reason  of  the  causes  aforesaid  it 
became  impossible  for  defendant  to  operate 
its  said  freight  trains  throughout  a  large 
portion  of  the  period  herein  before  referred 
to  by  reason  of  the  failure  of  telegraphic 
service  along  its  said  line  of  road  for  the 
causes  aforesaid,  and  its  said  freight  trains 
became  stalled  at  various  times  and  places 
upon  its  said  line  of  road,  not  at  junction 
points  where  train  crews  were  available,  and 
defendant  was  compelled  by  reason  of  the 
laws  to  permit  its  train  crews  the  necessary 
period  of  rest,  no  matter  where  said  train 
crew  happened  to  be,  thereby  causing  great 
confusion,  congestion  and  delay  in  the  trans- 
portation of  the  said  several  cars  of  carrier 
crates  in  plaintiff^s  amended  declaration  al- 
leged, and  thereby  causing  great  confusion^ 
congestion  and  delay  of  all  trains  upon  de- 
.fendant's  line  of  road,  and  defendant  says 
that  the  delay  in  the  transportation  of  the 
said  several  cars  of  carrier  crates  in  plain- 
tiff's declaration  alleged,  was  occasioned 
solely  by  the  congestion  aforesafd  on  defend- 
ant's line  of  road  due  to  said  climatic,  elec- 
trical and  other  unknown  causes  of  nature 
that  made  the  telegraphic  train  service  along 
the  line  of  defendant's  line  of  road  impossi- 
ble to  operate,  and  was  beyond  the  control 
and  prevention  of  this  defendant;  and  de- 
fendant says  that  the  plaintiff  had  knowledge 
of  such  congested  condition  of  defendant's 
line  of  road  and  the  cause  thereof  before  the 
delivery  to  the  defendant  for  transportation 
of  the  several  cars  of  carrier  crates  in  plain- 
tiff's amended  declaration  alleged." 

"12.  That  at,  before  and  during  the  said 
time  when  [352]  the  defendant  was  alleged  in 
said  declaration  to  have,  by  its  fault  and  neg- 
ligence, delayed  the  transportation  and  deliv- 
ery of  the  said  cars  of  crate  material,  the 
defendant  had  and  used  a  roadbed,  and  all 
facilities  and  equipment  necessary  and  ad- 
equate for  the  transportation  of  such  freight 
and  passengers  as  normally  and  usually 
came  to  it  for  transportation  and  delivery, 
and  such  as  it  had  any  reason  to  apprehend 
would  come  to  it  for  transportation  and  de- 
livery, during  the  time  mentioned  in  the 
declaration;  but  that  before  and  during 
said  time  there  was  delivered  to  it  for 
transportation  on  its  line  of  road  an 
amount  of  freight  very  largely  in  excess 
of  any  amount  which  had  ever  been  de- 
livered to  it  theretofore,  during  the  exist- 
ence of  large  passenger  travel,  and  very 
largely  in  excess  of  any  amount  which  the 
defendant  had  any  reason  to  believe  would  be 
delivered,  and  very  largely  in  excess  of  the 
capacity  of  its  equipment  aforesaid.  That 
there  was  also  passenger  travel  on  said  line 
of  road  largely  in  excess  of  the  normal  trav- 
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el  thereon  and  unprecedented  and  such  as  the 
defendant  had  no  reason  to  foresee  or  provide 
for.  That  during  said  time,  there  existed 
atmospheric  or  other  conditions  along  the 
line  of  defendant's  road  between  Jackson- 
ville and  Peters  Siding  which  so  affected 
Che  telegraph  line  by  which  its  trains  were 
mn  as  to  result  in  the  inability  of  the  de- 
fendant to  run  its  trains  during  a  large  part 
of  each  day,  and  that  the  delay  in  the  move- 
ment of  trains  thus  produced  not  only  less- 
ened efficiency  of  all  its  equipment  so  that 
it  was  unable  to  transport  with  promptness 
any  freight  (including  the  crate  material 
mentioned  in  the  declaration)  but  by  the  op- 
eration of  the  laws  of  the  United  States  upon 
defendant  (which  avers  itself  to  be  now 
and  at  said  time  an  Inter-state  carrier, 
and  its  trains  to  be  now  and  at  said  time  in 
Inter-state  commerce),  prohibiting  [353]  the 
use  of  train  crews  after  sixteen  houri)  con- 
tinuous service,  necessitated  the  lying  still 
for  many  hours  of  each  freight  train,  and 
that  the  said  causes  could  never  have  been 
foreseen  by  the  defendant,  and  that  they 
alone  produced  the  delay,  if  any,  complained 
of  in  the  declaration." 

We  have  examined  all  the  authorities  cit- 
ed by  each  of  the  parties  concerning  these 
assignments,  as  well  as  many  others,  but 
shall  content  ourselves  with  referring  to 
and  discussing  only  such  authorities  as  we 
have  found  of  service.  Before  taking  up 
these  assignments  for  discussion  we  would 
call  attenti<m  to  what  we  have  several  times 
said  to  the  effect  that  there  must  be  a  limit 
to  pleading  and  as  to  the  judicial  discretion 
vested  in  the  trial  judge  in  permitting  ad- 
ditional or  new  pleas  to  be  filed  by  a  defend- 
ant, after  pleas  previously  filed  by  him  have 
been  adjudged  to  be  defective  or  insufficient. 
See  Franklin  Phosphate  Co.  v.  International 
Harvester  Co.  62  Fla.  186,  57  So.  206,  28  Ann. 
Cas.  1247,  and  Hooker  v.  Forrester,  53  Fla. 
392,  43  So.  241.  If  not  over-indulgent  to 
the  defendant,  the  court,  by  permitting  the 
defendant  to  file  several  successive  sets  of 
pleas  would  seem  to  have  afforded  the  de- 
fendant ample  opportunity  to  set  up  in  a 
proper  manner  whatever  defense  it  might 
have  to  the  action  brought  against  it.  Even 
so,  if  the  trial  judge  by  sustaining  demur- 
rers to  or  motions  to  strike  the  pleas,  or  any 
of  them,  upon  which  rulings  these  assign- 
ments are  predicated,  thereby  prevented  the 
defendant  from  making  any  defense  which 
under  the  law  it  was  entitled  to  make,  we 
must  so  declare  and  determine  whether  or 
not  reversible  error  was  thereby  committed. 

We  have  several  times  had  occasion  to  dis- 
cuss the  [354]  object  of  judicial  proceedings, 
the  functions  performed  by  pleadings  and 
what  should  characterize  them.  See  Sea- 
board Air  Line  R.  Co.  t.  Rentz,  60  Fla.  429, 


54  So.  13,  wherein  we  held,  "The  pleadings 
in  an  action  at  law  are  designed  to  develop 
and  present  the  precise  points  in  dispute 
and  they  should  be  characterized  with  cer- 
tainty, clearness  and  conciseness."  We  have 
also  uniformly  held  that  "Any  pleading, 
whether  at  law  or  in  equity,  is  to  be  most 
strictly  construed  against  the  pleader  thereof, 
and  this  principle  applies  with  especial  force 
to  a  plea  which  is  in  the  nature  of  a  con- 
fession and  avoidance,  and  where  such  plea 
has  on  the  face  of  it  two  intendments,  it 
must  be  construed  most  strongly  against 
the  party  who  pleads  it."  Atlantic  Coast 
Line  R.  Co.  v.  Beazley,  54  Fla.  311,  45  So. 
761,  where  prior  decisions  of  this  court 
will  be  found  cited.  In  his  concurring  opin- 
ion in  Atlantic  Coast  Line  R.  Co.  v.  Benedict 
Pineapple  Co.  52  Fla.  165,  text  176,  42  So. 
529,  text  533,  the  writer  discussed  the  three 
kinds  of  certainty  in  pleadings  to  which  we 
would  now  refer,  especially  the  excerpt  from 
1  Tidd's  Prac.  451.  Also  see  Andrew's  Steph- 
en on  Pleading  page  384;  31  Cyc.  215; 
Spencer  v.  Southwick,  9  Johns.  (N.  Y.)  314; 
Van  Ness  v.  Hamilton,  19  Johns.  (N.  Y.)  349. 
As  was  held  in  the  caseMast  cited,  referring 
to  pleas  in  justification,  "A  plea  in  bar  of 
the  plaintiff's  action,  must  be  certain  to  a 
common  intent;  it  must  be  direct  and  posi- 
tive in  the  facts  set  forth,  and  must  state 
them  with  all  necessary  certainty."  It  was 
also  held  therein  that  "A  plea  which  pro- 
fesses to  be  an  answer  to  the  whole  declara- 
tion, but  omits  to  answer  a  material  part, 
is  bad,  on  demurrer."  Another  well  recog- 
nized rule  is  that  a  pleading  must  not  be 
double.  See  Andrew's  Stephen  on  [356]  Plead- 
ing; 1  Chitty  on  Pleading  (16th  Amer.  Ed.) 
249,  558;  Gould  on  Pleading,  pages  405,  406; 
7th  Ency.  of  PI.  ft  Pr.  238.  As  is  said  in 
Gould  on  Pleading,  405,  406;  "As  to  duplic- 
ity in  the  pleadings  which  follow  the  dec- 
laration, the  rule  of  the  common  law  is 
that  every  plea  must  be  simple,  entire,  con- 
nected and  confined  to  a  single  point,  i.  e., 
a  single  ground  of  complaint  or  defense," 
and,  as  is  said  in  7  Ency.  of  PI.  ft  Pr.  238, 
"A  plea  which  contains  more  than  one  in- 
dependent fact,  or  sets  of  facts,  eithier  of 
which  alone  is  a  sufficient  answer  to  the  al- 
legations of  the  declaration,  is  bad  for  du- 
plicity, whether  the  defense  is  in  bar,  or  in 
abatement,  or  in  both."  In  Bemis  v.  State, 
3  Fla.  12,  text  16,  this  court  said:  "It  is 
one  of  the  first  rules  of  pleading,  that  'plead- 
ings must  not  be  double,  and  a  plea  that 
contains  within  itself  several  distinct  an- 
swers is  bad.'  " 

Before  proceeding  to  examine  these  special 
pleas  in  the  light  of  the  principles  enuncia- 
ted in  the  above  cases,  we  deem  it  advisable 
to  treat  the  contention  of  the  plaintiff  that 
there  was  no  necessity  for  the  filing  of  such 
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special  pleas  and,  therefore,  it  was  improper 
to  do  so,  for  the  reason  that  the  defendant 
could  have  availed  itself  of  all  the  matters 
of  defense  thereby  attempted  to  be  set  up 
under  the  plea  of  not  guilty.  It  is  true,  as 
is  stated  in  3  Hutchinson  on  Carriers  (Srd 
ed.)  page  1589,  that,  in  an  action  in  tort 
against  a  carrier  for  a  breach  of  duty  in  the 
transportation  and  delivery  of  goods,  the 
carrier  must  plead  according  to  the  rules  of 
the  common  law,  unless  such  rules  have 
been  changed  by  statute,  and  "all  that  will 
be  generally  required  will  be  a  plea  of  the 
general  issue  of  not  guilty,  under  which  the 
carrier  may  avail  himself  of  almost  all  mat- 
ters of  defense;  and  it  has,  therefore  been 
thought  that  it  is  seldom  advisable  [356]  to 
resort  to  a  special  plea."  We  had  occasion  to 
deal  with  this  contention  in  Atlantic  Coast 
Line  R.  Co.  v.  Crosby,  63  Fla.  400,  text  432, 
43  So.  318,  text  328,  wherein  we  stated  that 
this  common  law  principle  of  pleading  had 
been  changed  by  Rules  71  and  72  of  the  Rules 
of  Circuit  Court  in  Common  Law  Actions, 
which  rules  were  adopted  by  this  court  and 
became  effective  on  the  first  day  of  June, 
1873,  will  be  founds  prefixed  to  14  Fla.  and 
are  as  follows: 

^71.  In  actions  for  torts,  the  plea  of  Not 
Guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  defendant,  and  not 
of  the  facts  stated  in  the  inducement,  and 
no  other  defense  than  such  denial  shall  be 
admissible  under  that  plea;  all  other  pleas 
in  denial  shall  take  issue  on  some  partic- 
ular matter  of  fact  alleged  in  the  declara- 
tion." 

"72.  All  matters  in  confession  and  avoid- 
ance shall  be  pleaded  specially,  as  in  actions 
on  contract." 

We  shall  not  repeat  what  we  said  in  the 
Crosby  case,  but  would  refer  to  our  discus- 
sion and  the  authorities  there  cited.  See 
also  Andrew's  Stephen  on  Pleading,  238  to 
240.  We  think  that  since  the  adoption  of 
these  Rules  71  and  72  there  can  be  no  ques- 
tion of  the  right  of  a  defendant  in  an  action 
on  the  case  to  file  special  pleas  in  the  na- 
ture 'of  confession  and  avoidance  and  that, 
if  he  would  avail  himself  of  the  benefit  of 
certain  matters  of  defense,  he  must  do  so. 
Such  special  pleas  were  filed,  together  with 
the  plea  of  not  guilty,  by  the  defendant,  in 
an  action  on  the  case,  in  Gulf  Coast  Transp. 
Co.  V.  Howell,  67  Fla.  508,  66  So.  661,  70 
Fla.  544,  70  So.  567,  L.R.A.1916D  974,  and 
a  demurrer  was  interposed  to  some  of  such 
special  pleas  which  was  sustained  and  we  dis- 
cussed the  assignments  of  error  [357]  based 
thereon,  upon  the  second  writ  of  error.  It 
is  still  further  contended  by  the  plaintiff 
that  a  defendant  in  such  an  action  cannot 
file  a  plea  of  not  guilty  and  also  special  pleas^ 


and  Bell  v.  Niles,  61  Fla.  114,  55  So.  392,  is 
cited  in  support  of  this  contention.  It  is 
evident  that  the  defendant  has  misconceived 
the  effect  of  our  holding  in  this  case,  which 
was  an  action  of  replevin,  and  we  held  there- 
in: "A  defendant  may  specially  plead  a 
former  adjudication  if  he  sees  fit  to  do  so, 
but  he  may  not  so  specially  plead  it  in  con- 
nection with  a  plea  of  the  general  issue, 
since  a  former  recovery  may  be  shown  in 
evidence,  under  a  plea  of  the  general  issue, 
as  well  as  pleaded  in  bar." 

The  reason  for  this  holding,  as  is  stated 
plainly  in  the  opinion,  is  that  a  defendant 
may  show  in  evidence  a  former  jeeovery 
either  under  a  plea  of  not  guilty  or  under 
a  special  plea  and  that  he  has  his  election, 
as  to  which  plea  he  will  file,  but  that  he 
should  not  be  permitted  to  file  both  pleas, 
as  such  a  course  would  unnecessarily  encum- 
ber the  record  and  tend  to  embarrass  the 
trial.  Section  1464  of  the  General  Statutes 
of  1906  provides:  "All  pleas  shall  be  sworn 
to,  either  by  the  defendant  or  his  agent  or 
attorney.  But  it  shall  be  no  objection  to  any 
plea  that  it  is  contradictory  to  any  other 
plea  filed  by  the  same  party  in  the  same 
cause."  While  Section  1456  provides:  "The 
defendant  may  plead  as  many  matters  of 
fact  as  he  may  deem  necessary  to  his  de- 
fense." 

It  is  true  that  requiring  all  pleas  to  be 
sworn  to  and  at  the  same  time  permitting 
contradictory  pleas  to  be  filed  is  somewliat 
of  an  anomaly  and  has  occasioned  some  dis- 
cussion in  this  court.  See  Sanford  v.  Cloud, 
17  Fla.  632,  and  Buesing  v.  Forbes,  33  Fla. 
495,  16  So.  209.  Be  that  as  it  may,  it  would 
seem  that  the  plea  [358]  of  not  guilty  in  the 
instant  case  and  the  special  pleas  under  con- 
sideration are  not  really  inconsistent  with 
each  other,  as  was  held  in  Buesing  v.  Forbes, 
supra.  Also  see  Barnes  v.  Scott,  29  Fla. 
285,  11  So.  48,  and  Gill  v.  Graham,  64  "Fla. 
259,  45  So.  846.  Under  the  provisions  of  the 
two  statutes  which  we  have  copied  above  and 
in  the  light  of  the  discussion  in  the  cited 
cases,  we  are  of  the  opinion  that  the  defend- 
ant was  not  precluded  from  filing  special 
pleas  together  with  the  plea  of  not  guilty. 

We  must  now  determine  whether  or  not  the 
special  pleas  under  consideration  are  open  to 
the  attack  made  upon  them.  It  is  obvious 
that  all  these  pleas  fall  within  that  class  of 
pleas  in  confession  and  avoidance  designated 
as  "pleas  in  justification  or  excuse,"  the  ef- 
fect of  which  is  "to  show  that  the  plaintiff 
never  had  any  right  of  action,  because  the 
act  charged  was  lawful."  Andrew^s  Stephens 
Pleading,  266.  As  is  said  in  4  Ency.  of  PI. 
&  Pr.  666,  "A  plea  in  justification  or  excuse 
admits  the  facts  alleged  by  the  plaintiff,  but 
in  effect  denies  that  the  plaintiff  had  at  any 
time  a  good  cause  of  action,  either  because 
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the  conduct  of  the  defendant  is  justified  in 
lav,  or  because  he  is  excused  from  liability 
in  the  particular  case  through  some  act  or 
conduct  of  the  plaintiff.  This  is  also  termed 
an  aToidanoe  in  law."  See  also  1  Tidd's 
Practice  643.  As  is  also  said  in  4  Ency.  of 
PL  &  Pr.  671:  "The  following  rules  must  be 
carefully  considered  by  the  pleader:  First. 
All  matters  in  confession  and  avoidance  must 
be  pleaded  specially.  Second.  The  plea  must 
confess  the  facts  pleaded  to.  The  plea  must 
avoid,  and  the  avoidance  must  be  pleaded 
co-extensive  with  the  confession."  It  is 
further  true  of  such  a  plea,  as  is  true  of  all 
pleas,  that  it  "must  be  an  [359]  answer  to 
the  whole  of  what  is  adversely  alleged."  An- 
drew's Stephens  Pleading  275.  Do  the  pleas 
in  question  measure  up  to  the  foregoing*  re- 
quirements? 

Taking  up  these  pleas  in  the  order  in  which 
they  were  filed,  the  first  is  the  amended  sixth 
plea,  which  was  the  second  attempt  to  set 
up  such  a  defense,  a  demurrer  having  been 
sustained  to  the  original  sixth  plea.  On 
reading  this  plea  we  are  impressed  with  its 
prolixity,  which  vice  is  discussed  and  dis- 
countenanced in  Van  Ness  v.  Hamilton,  19 
Johna  (N.  Y.)  349,  text  371.  It  would  also 
seem  to  be  lacking  in  certainty  and  clearness. 
See  Seaboard  Air  Line  R.  Co.  v.  Rentz,  60 
Fla.  429,  54  So.  13;  2  Saunders  on  PI.  & 
Ev.  634,  635.  It  will  also  be  observed  that 
it  professes  to  answer  the  entire  declaration, 
which  consists  of  31  counts;  if  it  should  be 
found  to  answer  only  some  of  such  counts,  it 
is  demurrable.  Van  Ness  v.  Hamilton,  supra, 
and  2  Saunders  on  PI.  &  Ev.  649.  As  we  have 
already  said,  the  declaration  claims  damages 
by  reason  of  delay  in  the  transportation  of 
30  carloads  of  crate  material,  each  of  the 
first  thirty  counts  being  drawn  with  reference 
to  a  single  shipment  and  the  3lBt  count, 
which  we  have  copied  in  the  statement,  being 
drawn  to  include  all  of  the  shipments.  Turn- 
ing to  this  last  count,  we  find  that  it  alleges 
that  the  30  cars  containing  such  crate  mate- 
rial consigned  to  the  plaintiff  were  delivered 
to  the  defendant  at  Jacksonville  on  dates 
ranging  from  the  28th  day  of  February  to 
the  27th  of  March,  1911.  Even  if  we  assume 
that  the  matters  set  up  in  such  plea  would 
constitute  a  good  defense  to  an  action  for 
iielay  in  a  single  shipment,  can  it  be  said 
that  such  matters  constitute  a  good  defense 
for  delay  in  30  separate  shipments  ranging 
from  the  28th  day  of  February  to  the  27th 
of  March?  We  do  not  think  so.  [360]  It 
will  be  further  observed  that  such  plea  avers 
that  the  "peculiar  and  unknown  condition  of 
natural  forces,  climatic,  electrical  or  other- 
wiae,  which  operated  upon  the  wires,  in- 
struments and  appliances  used  by  the  de- 
fendant in  transmitting  train  orders  to  the 
crews  of  the  several  trains  upon  its  said  line 


of  road,  in  a  peculiar  and  unknown  manner, 
during  the  hours  approximately  from  eight 
o'clock  at  night  to  eight  o'clock  in  the  morn- 
ing, causing  a  failure  of  the  telegraphic  in- 
struments, wires  and  appliances  for  the 
transmission  of  telegraphic  train  orders  along 
the  line  of  defendant's  road,  to  transmit  said 
telegraphic  train  orders,  by  reason  whereof 
it  became  and  was  impossible  for  defendant 
to  promptly  and  with  despatch  move  the 
several  trains  and  cars  of  freight  from  place 
to  place  along  its  said  line  of  road,  and  the 
said  delay  in  the  transportation  of  the  said 
several  cars  of  carrier  crates,  ..  .  .  was 
due  to  isaid  climatic,  electrical  or  other  un- 
known cause  of  nature,  and  was  an  act  of 
€rod  over  which  this  defendant  had  no  con- 
trol." The  plea  further  avers  that  as  a 
consequence  of  being  unable  to  use  its  tel- 
egraph lines  for  the  transmission  of  messages 
to  its  several  train  crews,  directing  the  move- 
ment of  its  trains,  traffic  became  very  much 
congested  and  delayed,  and  "that  the  delay 
in  the  transportation  of  the  said  several  cars 
of  carrier  crates  in  plaintiff's  declaration 
alleged,  was  occasioned  solely  by  the  con- 
gestion aforesaid  on  defendant's  line  of  road 
due  to  said  climatic,  .electrical  and  other  un- 
known causes  of  nature  that  made  the  tel- 
egraphic train  service  along  the  line  of 
defendant's  line  of  road  impossible  to  operate, 
and  was  beyond  the  control  and  prevention 
of  this  defendant;  and  defendant  says  that 
the  plaintiff  had  knowledge  of  such  congested 
condition  of  defendant's  line  of  road  and  the 
[361]  cause  thereof  before  the  delivery  to  the 
defendant  for  transportation  of  the  several 
cars  of  carrier  crates  in  plaintiff's  amended 
declaration  alleged."  We  have  examined 
with  great  care  the  case  of  International,  etc. 
R.  Co.  V.  Hynes,  3  Tex.  Civ.  App.  20,  21  S. 
W.  622,  the  principal  case  relied  upon  by  the 
defendant  in  support  of  the  validity  of  this 
plea,  wherein  it  was  held: 

"1.  A  common  carrier  is  not  liable  for  a 
delay  in  delivery  of  freight  where  such  delay 
residted  from  causes  beyond  the  carrier's 
control,  and  the  carrier  exercised  due  care  for 
the  protection  and  preservation  of  the  prop- 
erty. 

"2.  Wliere  such  delay  was  caused  by  at- 
mospheric conditions,  rendering  the  telegraph 
wires  unavailable,  so  that  the  employees  in 
charge  of  the  train  could  not  receive  orders, 
it  was  beyond  the  carrier's  control  and  ex- 
cusable." 

We  might  concede  the  correctness  of  this 
holding  and  the  cogency  of  the  reasoning  em- 
ployed in  the  opinion,  but  we  do  not  think 
that  the  contention  of  the  defendant  is  sup- 
ported thereby.  As  the  opinion  clearly  shows, 
only  a  single  shipment  was  involved  in  the 
cited  case,  while  30  shipments  are  involved 
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in  the  instant  case.  Even  if,  as  the  plea 
avers,  the  climatic,  electrical  or  other  un- 
known causes,  which  prevented  the  use  of  its 
telegraphic  service  by  the  defendant  to  direct 
the  movements  of  its  trains,  continued 
through  a  period  of  about  30  days,  it  is 
averred  that  such  disturbance  was  approx- 
imately only  from  the  hours  of  8  o'clock 
P.M.  to  8  o'clock  A.  H.,  so  the  defendant 
had  about  12  hours  every  day  in  which  it 
could  use  its  telegraph  lines.  We  might 
further  concede  the  correctness  of  the  further 
proposition  [362]  advanced  by  the  defendant, 
that  "A  severe  snowstorm  or  other  at- 
mospheric condition  beyond  the  carrier's  con- 
trol will  excuse  a  delay  in  shipping  where 
the  carrier  is  free  from  negligence,"  which 
finds  support  in  4th  Elliott  on  Railroads, 
section  1555  on  page  324,  which  is  cited  by 
the  defendant.  The  plea  in  question  does  not 
aver  that  the  delay  was  occasioned  by  "a 
severe  snowstorm,"  though,  perhaps,  the .  ex- 
istence of  atmospheric  conditions,  due  to 
climatic,  electrical  or  other  unknown  causes, 
which  prevented  the  use  of  telegraph  lines 
for  the  transmission  of  messages  for  approx- 
imately 12  hours  every  day  during  a  period 
Oi  about  30  days,  is  even  as  rare  and  wonder- 
ful a  phenomenon  in  Florida  as  a  snowstorm, 
since  flakes  or  flurries  of  snow  have  been 
known  to  fall  in  some  portions  of  this  State 
for  a  short  time.  Conceding  further  that 
this  disturbance  of  telegraphic  communica- 
tion occasioned  congestion  of  freight  along 
the  defendant's  line  of  road  and  thereby  pro- 
duced delay  in  the  transportation  of  freight, 
and  ''that  the  plaintiff  had  knowledge  of  such 
congested  condition  .  .  .  and  the  cause 
thereof  before  the  delivery  to  the  defendant 
for  transportation  of  the  several  cars  of  car- 
rier crates,"  that  of  itself  would  not  justify 
the  defendant  or  excuse  its  delav,  which  is 
alleged  in  the  declaration.  The  plea  does 
not  aver  that  the  defendant  notified  the  plain- 
tiff before  or  at  the  time  it  received  the 
several  shipments  of  the  circumstances  likely 
to  occasion  delay,  or  that  it  obtained  the 
plaintiff's  consent,  either  express  or  implied, 
to  the  delay.  See  Joynes  v.  Pennsylvania 
R.  Co.  235  Pa.  St.  232,  83  Atl.  1016,  Ann. 
Cas.  1913D  964,  wherein  it  was  held:  "When 
an  emergency  arises  and  a  carrier  unexpect- 
edly has  more  business  than  it  can  accommo- 
date, and  it  receives  goods  without  notice 
to  [363]  the  shipper  of  the  probable  delay, 
and  fails  to  obtain  his  assent,  express  or 
implied,  to  the  delay,  it  is  bound  to  transport 
the  goods  within  a  reasonable  time,  notwith- 
standing the  emergency."  This  case  is  cited 
to  us  by  the  defendant.  As  is  said  in  4 
R.  C.  L.  742-43:  "But  when  an  emergency 
does  arise  and  more  business  is  suddenly 
and  unexpectedly  cast  on  a  carrier  than  he 
is  able  to  accommodate,  unless  the  carrier 


declines  to  receive  the  excess  offered  aome^ 
shippers   must   necessarily   be   delayed.      In 
such  a  predicament  it  becomes  the  duty  of 
the  carrier  to  inform  the  shipper  of  the  facts 
at  the  time  of  the  shipment  or  as  soon  there- 
after   as    they   become   known    and    thereby 
afford  him. the  option  of  acquiescing  in  the 
delay  or  seeking  some  other  line  of  trans- 
portation; otherwise,  if  the  carrier  receiver 
goods  without  notice  to  the  shipper  of  the 
circumstances    likely   to   occasion   delay,    or 
fails  to  obtain  his  assent,  express  or  implied, 
to  the  delay,  he  will  be  bound  to  transport* 
them  within  a  reasonable  time,  notwithstand- 
ing such  emergency."     Also  see  the  author- 
ities there  cited,  especially  Daoust  v.  Chicago, 
etc.  R.  Co.  149  la.  660,  128  N.  W.  1106,  34 
L.k.A.(N.S.)   637,  and  Yazoo,  etc.  R.  Co.  v. 
Blum  Co.  88  Miss.  180,  40  So.  748,  10  L.R.A. 
(N.S.)   432,  and  the  case  notes  in  the  two 
cited  volumes  of  L.R.A.    We  would  also  refer 
to  8  Thompson  on  Negligence,  section  6606; 
2  Hutchinson  on  Carriers   (3rd  ed.)   section 
496;  1  Moore  on  Carriers   (2nd  ed.)   360;   1 
Michle  on  Carriers,  pages  619,  624,  625;   6 
Cyc.  444;  Thero  v.  Missouri  Pac.  R.  Co.  144 
Mo.  App.  161,  129  S.  W.  266;  Russell  Grain 
Co.  V.  Wabash  R.  Co.  114  Mo.  App.  488,  89 
S.  W.  908;    Missouri,  etc.   R.  Co.  v.   Stark 
Grain  Co.  103  Tex.  542,  131  S.  W.  410:  Nel- 
son   V.    Great    Northern    R.    Co.    28    Mont. 
[364]  297,  72  Pac.  642;  Unionville  Produce 
Co.  V.  Chicago,  etc.  R.  Co.  168  Mo.  App.  168, 
153   S.  W.  63.     Also  see  our  discussion   in 
Seaboard  Air  Line  R.  Co.  v.  Rentz,  60  Fla. 
429,  54  So.  13,  which  was  an  action  for  the 
failure  and  refusal  of  a  carrier  to  transport 
freight.    In  other  words,  this  "act  of  God," 
as  the  defendant  characterizes  it,  which  con- 
tinued for  a  period  of  practically  a  month, 
resulting   in   an   interference   with   and  dis- 
turbance of  the  defendant's  use  of   its  tel- 
egraph    lines     and     thereby     producing     a 
congestion  of  freight,  which  caused  the  delay 
of  the  several  cars  of  crate  material  consigned 
to   the  plaintiff,   was  peculiarly  within   the 
knowledge  of  the   carrier,   with   all  of   the 
attendant  consequences.    Under  such  existing 
circumstances  the  defendant  might  well  have 
been  justified  in  refusing  the  several   ship- 
ments.    The   defendant   did   not   see   fit    to 
pursue  this  course,  but  continued  to  receive 
such  shipments  from  time  to  time  during  ^ 
period  of  27  days.     By  so  doing,   in  order 
to  escape  liability  to  the  plaintiff  for  delay 
in  the  transportation  and  delivery  of  such 
shipments,  it  became  the  duty  of  the  defend- 
ant to  notify  the  plaintiff  of  such  existing 
conditions.     The  mere  general  averment   in 
this  plea  "that  the  plaintiff  had  knowledge 
of   such   congested   condition   of   defendant's 
line  of  road  and  the  cause  thereof  before  the 
delivery  to  the  defendant  for  transportation 
of  the  several  cars  of  carrier  crates"  is  not 
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suflScient.  See  especially  Missouri,  etc.  K. 
Co.  V.  Stark  Grain  Co.  supra.  For  the  rea- 
sons which  we  have  given  we  are  of  the  opin- 
ion that  this  plea  does  not  measure  up  to  the 
requirements  which  we  enumerated  and  does 
not  set  forth  a  sufficient  defense,  therefore 
no  error  was  committed  in  sustaining  the 
demurrer  which  was  interposed  thereto.  We 
would  add  that  we  have  carefully  [365]  ex- 
amined the  cases  of  Yazoo,  etc.  K.  Co.  v. 
Blum,  89  Miss.  242,  11  Ann.  Cas.  272,  42  So. 
2«**2;  Yazoo,  etc.  R.  Co.  v.  McKay,  91  Miss. 
138,  44  So.  780,  and  Perkins  v.  Cleveland,  etc. 
R.  Co.  183  111.  App.  531,  which  are  cited 
and  relied  upon  by  the  defendant,  but  see 
nothing  therein  to  cause  us  to  change  the 
conclusion  which  we  have  announced  above. 
Having  found  that  the  demurrer  was-  proper- 
ly sustained  to  this  plea,  it  becomes  unneces- 
sary to  pass  upon  the  assignment  based  upon 
the  sustaining  of  a  motion  to  strike  such 
plea. 

Next  in  the  order  of  filing  come  the  second 
amended  3rd  and  4th  pleas,  each  of  which 
we  have  copied  above.  There  seems  to  be  no 
occasion  for  discussing  the  assignments  based 
upon  the  sustaining  of  demurrers  thereto  at 
any  length.  We  think  that  the  principles 
which  we  have  laid  down  in  our  discussion 
of  the  sixth  amended  plea  are  sufficient  to 
dispose  of  such  assignments  adversely  to  the 
contention  of  the  defendant.  This  is  an  ac- 
tion on  the  case,  and,  as  we  have  previously 
said,  it  is  immaterial  that  "there  was  no 
privity  of  contract  existing  between  the  plain- 
tiff and  the  defendant,"  as  is  averred  in  the 
second  amended  3rd  plea.  Not  only,  in  our 
opinion,  are  these  two  pleas  insufficient  as 
a  defense  for  the  reasons  stated  in  the  fore- 
going discussion,  but  we  think  that  these 
pleas  are  further  objectionable  and  defective 
in  that  they  are  clearly  duplicitous.  It  is  true 
that  duplicity  in  a  pleading  was  not  a  ground 
for  general  demurrer,  under  the  rules  of  com- 
mon law  pleading,  but  could  be  reached  only 
by  a  special  demurrer.  It  is  further  true 
that  in  this  State  special  demurrers  have 
been  abolished  by  statute,  so  that  the  proper 
course  to  pursue  in  order  to  reach  duplicity 
in  a  pleading  is  by  a  motion  to  [366]  strike 
snch  pleading  or  for  the  compulsory  amend- 
ment thereof.  Even  so,  we  think  that  the 
court  would  have  been  warranted  in  striking 
these  pleas  out  of  its  own  motion,  as  tending 
to  embarrass  the  trial  of  the  cause,  therefore 
no  reversible  error  was  committed  in  sus- 
taining the  demurrer  to  them.  It  would 
also  seem  to  be  true  that  these  two  pleas 
are  infeciied  with  such  vices  as  to  be  open 
to  attack  either  by  a  motion  to  strike  out  or 
by  demurrer.  Southern  Home  Ins.  Co.  v. 
Pntnal,  57  Fla.  199,  49  So.  922. 

This  brings  us  to  the  consideration  of  the 
12tk  additional    plea,   which   we   have   also 


copied  above.  A  reading  of  this  plea  dis- 
closes that  it  is  another  attempt  to  set  up 
as  a  defense  the  same  matters  in  regard  to 
a  large  excess  of  traffic  and  disturbance  of 
the  use  of  the  telegraph  lines  by  the  defend- 
ant, and  it  is  averred  therein  that  these 
two  causes  "alone  produced  the  delay,  if  any, 
complained  of  in  the  declaration."  Much  of 
what  we  said  in  our  discussion  of  the  sixth 
amended  plea  is  alike  applicable  to  this  plea, 
and  it  is  clearly  insufficient  under  the  author- 
ities there  cited,  so  no  additional  discussion 
seems  to  be  necessary. 

It  follows  from  what  we  have  said  that  we 
are  of  the  opinion  that  these  assignments, 
the  14th,  18th,  19th,  22nd  ^nd  25th,  have  not 
been  sustained,  no  reversible  error  having 
been  made  to  appear  to  us  in  any  of  the  sev- 
eral rulings  upon  which  they  are  based. 

Another  assignment  of  error  argued  by  the 
defendant  is  the  16th,  which  is  to  the  effect 
that  the  trial  court  erred  in  sustaining  the 
demurrer  to  the  amended  9th  plea,  which  plea 
is  as  follows: 

"9th.  And  for  an  Amended  Ninth  Plea  to 
PlaintilTs  Amended  Declaration,  defendant 
says  that  in  and  [367]  by  the  contract  of 
carriage  entered  into  by  and  between  the  de- 
fendant and  the  Cummer  Lumber  Company, 
for  the  transportation  of  the  said  several 
cars  of  carrier  crates  in  said  amended  dec- 
laration alleged,  it  was  therein  and  thereby 
contracted  by  and  between  the  defendant  and 
the  said  Cummer  Lumber  Company  as  the 
agent  of  the  plaintiff,  as  follows: 

"  *No.  8.  Claims  for  loss  or  damage  must 
be  made  in  writing  to  this  company  within 
ten  days  after  arrival  of  the  goods  at  their 
place  of  ultimate  destination  in  case  of  fruit, 
vegetables,  and  other  perishable  articles,  and 
within  thirty  days  after  arrival  at  ultimate 
destination  in  case  of  other  freight,  and  im- 
less  claims  are  so  made  this  company  shall 
not  be  liable.' 

'•And  defendant  says  that  the  plaintiff,  or 
said  Cummer  Lumber  Company  did  not,  with- 
in thirty  days  after  the  arrival  of  said  several 
cars  of  carrier  crates  at  Peters  Station,  Flor- 
ida, make  claim  to  this  defendant  in  writing 
of  any  loss  or  damage  suffered  by  reason  of 
any  delay  in  the  delivery  of  the  said  several 
cars  of  carrier  crates.  W^herefore  defendant 
says  that  the  plaintiff  should  not  have  and 
recover  from  this  defendant  the  said  damages 
in  said  amended  declaration  alleged." 

The  defendant  would  seem  to  lose  sight  of 
the  distinction  between  actions  for  the  loss 
of  or  injury  to  goods  and  actions  for  damages 
occasioned  by  negligent  delay  in  the  trans- 
portation and  delivery  of  goods,  to  which  last- 
named  class  the  instant  action  belongs.  Even 
if  we  concede  that  the  contract  set  out  in 
the  plea  be  valid  in  actions  for  the  loss  of  or 
injury  to  goods,  which  we  are  not  now  called 
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on  to  determine,  but  would  refer  to  Suinmer- 
lin  V.  Seaboard  Air  Line  Ry.  56  Fla.  687, 
47  So.  557,  131  Am.  St.  Rep.  164,  19 
L.R.A.(N.S.)  [368]  191,  auch  contract  has  no 
applicability  to  an  action  for  special  damages 
occasioned  by  delay  in  transportation.  Mor- 
row V.  Missouri  Pac.  R.  Co.  140  Mo.  App.  200, 
123  S.  W.  1034,  and  authorities  there  cited. 
Also  see  2  Michie  on  Carriers,  section  1423; 
Baltimore,  etc.  Express  Co.  v.  Cooper,  66  Miss. 
558,  6  So.  327,  14  Am.  St.  Rep.  587 ;  4  Elliott 
on  Railroads  (2nd  ed.)  section  1512,  pages 
229,  230.  The  discussion  and  authorities  cit- 
ed in  Houtz  V.  Union  Pac.  R.  Co.  33  Utah  175, 
93  Pac.  439,  17  L.R.A.(N.S.)  628,  to  which 
is  appended  a  valuable  case  note,  may  also 
prove  of  service.  We  have  examined  all  the 
authorities  cited  by  the  defendant  in  behalf 
of  this  assignment  and  are  of  the  opinion, 
that  they  do  not  support  its  contention.  No 
error  was  committed  in  sustaining  the  de- 
murrer to  this  plea.  The  foregoing  assign- 
ments are  the  only  assignments  based  up<»i 
the  pleadings  which  have  been  urged  before 
us  that,  we  think,  merit  treatment. 

We  now  direct  our  attention  to  the  assign- 
ments based  upon  the  evidence  which  are 
numbered  from  26  to  58  inclusive  and  are 
in  the  main  argued  together  by  the  re- 
spective parties,  though  not  all  of  these 
assignments  are  insisted  upon.  We  have  al- 
ready extended  this  opinion  to  a  greater 
length  than  we  desired  for  the  reason  that,  in 
view  of  the  conclusion  which  we  have  reached 
as  to  the  proper  disposition  of  the  case,  it 
seemed  advisable  to  settle  the  different  ques- 
tions presented  by  the  assignments  on  the 
pleadings,  therefore  we  cannot  discuss  these 
assignments  on  the  admission  and  exclusion 
of  evidence  except  in  the  most  general  way. 
We  must  content  ourselves  with  setting  forth 
certain  principles  which  we  conceive  to  be 
controlling  as  applied  to  the  evidence  adduced 
upon  the  issues  made  by  the  pleadings  in  this 
particular  case.  In  order  to  understand 
[369]  the  application  of  these  principles  it  is 
essential  to  keep  in  mind  just  what  the  issues 
are.  We  recapitulate.  This  is  an  action  on 
the  case  for  the  recovery  of  damages  alleged 
to  have  been  occasioned  the  plaintiff  by  reason 
of  the  negligent  delay  by  the  defendant  in  the 
transportation  of  30  separate  shipments  in 
carload  lots  of  crate  material,  which  cars 
were  delivered  to  the  defendant  on  its  line 
at  Jacksonville  on  divers  specified  days,  rang- 
ing from  the  26th  or  28th  day  of  February, 
to  the  27th  day  of  March,  1911,  covering  a 
period  of  about  a  month,  consigned  to  the 
plaintiff  at  Peters'  Siding  or  Peters'  Station, 
also  on  the  defendant's  line  of  road,  which 
crate  material  was  purchased  and  ordered  by 
the  plaintiff  for  the  purpose  of  packing  and 
shipping  a  large  crop  of  tomatoes  grown  by 
the  plaintiff.    See  the  first  and  last  counts  of 


the  declaration  copied  in  the  prefatory  state- 
ment to  this  opinion.  As  we  have  already 
seen,  the  defendant  made  repeated  but  ua- 
Buccessful  attempts  to  set  up  as  a  defense 
certain  matters  in  the  nature  of  confession 
and  avoidance.  The  only  pleas  left  standing 
were  the  plea  of  not  guilty  and  a  plea  direct- 
ed only  to  the  last  count  of  the  declaration 
which  set  up  certain  matters  in  mitigation 
or  certain  elements  of  damages  claimed  in 
such  count.  These  two  pleas  are  also  copied 
in  the  prefatory  statement.  The  ca^e  was 
submitted  to  the  jury  upon  the  issues  made 
by  the  declaration  with  its  31  counts  and 
these  two  pleas.  As  is  said  by  the  defendant 
in  one  of  its  briefs,  ''under  the  general  issue 
it  could  only  deny  damage,  and  the  delay  in 
the  shipment  of  goods,  a  charge,  which,  under 
the  facts  of  the  case,  it  could  not  and  did  not 
attempt  to  deny." 

Upon  the  calling  of  the  case  for  trial,  the 
plaintiff  produced  and  offered  in  evidence  a 
written  stipulation,  [370]  signed  by  the  re- 
spective counsel  for  the  parties  litigant,  to 
the  effect  that  a  large  number  of  letters  and 
telegrams  described  therein  might  be  offered 
in  evidence  without  further  proof  than  their 
introduction,  "saving  to  each  party  all  just 
exceptions  to  the  admissibility  of  all  such 
documents  as  evidence."  Such  paper  con- 
tained a  further  stipulation  as  to  the  issuance 
of  30  bills  of  lading  by  the  defendant  to  the 
Cummer  Lumber  Co.  each  for  a  carload  of 
crate  material  ccmsigned  to  the  plaintiff,  one 
of  which  was  introduced  in  evidence,  it  being 
agreed  that  the  other  bills  of  lading  were 
identical  with  it,  except  as  to  the  date  and 
initial  number  of  each  car.  Then  follows  a 
list  of  the  dates  of  the  bills  of  lading,  with 
the  car  initial  and  number  and  date  each  car 
was  shipped  and  the  respective  dates  of  the 
delivery  of  the  same  to  the  plaintiff.  Such 
paper  also  contains  the  following  stipulation : 
"It  is  also  stipulated  and  agreed  that  at  the 
beginning  of  the  t<Mnato  shipping  season  in 
the  year  1911  the  plaintiff  had  on  hand, 
ready  for  use,  crate  material  left  over  from 
the  preceding  season  to  the  amount  of  four 
thousand  six  hundred  crates,  and  that  the 
said  plaintiff  shipped  by  freight  and  express 
over  defendant's  railroad  (on  the  dates  set 
forth  therein)  the  number  of  crates  of  toma- 
toes shown  in  the  following  schedule,  to  wit:  '' 
We  deem  it  unnecessary  to  copy  the  schedule 
of  shipments. 

After  the  introduction  of  this  stipulation 
the  plaintiff  then  proceeded  to  offer  in  evi- 
dence the  letters  and  telegrams  referred  to 
therein,  to  the  introduction  of  all  of  which, 
it  would  seem,  the  defendant  interposed  cer- 
tain specified  grounds  of  objection,  the  over- 
ruling of  which  forms  the  basis  for  a  number 
of  assignments  of  error.  As  will  already  have 
been  observed,  under  the  issues  as  made  by 
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the  pleadings,  aad  also  in  view  of  the  stip- 
ulation entered  into  by  the  parties,  the  salient 
features  of  which  [371]  we  have  jnst  set 
forth,  all  that  it  was  inctunbent  upon  the 
plaintiff  to  prove  was  the  amount  of  damages 
which  he  had  suffered  as  a  proximate  result 
of  the  delay  by  the  defendant  in  the  trans- 
portation of  the  30  shipments  of  crate  mate- 
rial. Of  course,  such  damages  had  to  be 
proved  by  competent  evidence.  There  is  a 
conflict  of  authority  as  to  the  principles 
which  control  the  measure  of  damages  in  ac- 
tions ev  delicto  as  to  the  elements  proper  to 
be  considered,  as  distinguished  from  actions 
er  contractu.  See  8  R.  C.  L.  453.  This  court 
has  committed  itself  to  the  doctrine  that  the 
rules  governing  the  assessment  of  damages 
are  the  same  in  tort  as  in  contract,  ex- 
cept where  a  tort  is  committed  under  such 
circumstances  as  to  warrant  the  allowance 
of  exemplary  damages.  See  Western  Union 
Tel.  Co.  V.  Merritt,  55  Fla.  462,  46  So.  1024, 
127  Am.  St.  Rep.  160,  wherein  we  held  as 
follows:  "The  rule  in  this  State  as  to  the 
measure  of  damages  in  actions  against  tel- 
egraph companies  for  negligence  in  the  trans- 
mission or  delivery  of  messages  is  that 
formulated  in  Hadley  v.  Baxendale,  9  Exch. 
341;  *^^^lere  two  parties  have  made  a  con- 
tract, which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to 
receive  in  respect  of  such  breach  of  contract 
should  be  either  such  as  may  fairly  and 
substantially  be  considered  as  arising  nat- 
urally, i.  e.,  according  to  the  usual  course  of 
things  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it.'  This 
rule  is  applied  here  whether  the  particular 
action  is  ex  contractu  or  ex  delicto" 

It  is  true  that  the  cited  case  was  an  action 
against  a  telegraph  company,  but  we  applied 
the  same  rule  in  Williams  v.  Atlantic  Coast 
Line  R.  Co.  56  Fla.  735.  48  [372]  So.  209, 
24  L.R.A.(N,S,)  134,  131  Am.  St.  Rep.  169, 
which  was  an  action  ea>  delicto  by  the  con- 
signee against  a  common  carrier  for  damages 
occasioned  by  negligent  delay  in  the  trans- 
portation of  freight,  wherein  we  held  as  fol- 
lows: '*Only  such  damages  may  be  recovered 
as  were  contemplated  or  might  reasonably  be 
supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  to  the  contract  of  carriage. 
If  the  owner  of  the  goods  would  charge  the 
carrier  with  any  special  damages,  he  must 
have  communicated  to  the  carrier  all  the 
facts  and  circumstances  of  the  case  which  do 
not  ordinarily  attend  the  carriage  or  tlie 
peculiar  character  and  value  of  the  property 
carried,  for  otherwise  such  peculiar  circum- 
stances cannot  be  contemplated  by  the  car- 
rier."    In  addition  to  these  cited  cases,  also 


see  the  discussion  of  the  applicability  of  the 
principle  laid  down  in  Hadley  v.  Baxendale,  9 
Exch.  (Eng.)  341,  in  the  following  opinions 
of  this  court:  Brock  v.  Gale,  14  Fla.  623, 
14  Am.  Rep.  366;  Western  Union  Tel.  Co. 
V.  Hyer,  22  Fla.  637,  1  So.  120,  1  Am.  St. 
Rep.  222;  Western  Union  Tel.  Co.  v.  Wilson, 
32  Fla.  527,  14  So.  1,  37  Am.  St.  Rep.  125, 
22  L.R.A.  434;  McMillan  Brick  Co.  v.  West- 
ern Union  Tel.  Co.  60  Fla.  131,  53  So,  329, 
29  L.R.A.(N.S.)  891.  We  call  attention  to 
the  fact  that  in  several  of  these  cited  cases 
concurring  and  dissenting  opinions  were  filed 
which  it  might  prove  profitable  to  examine. 
It  may  be  true,  as  was  held  in  Bourland  v. 
Choctaw,  etc.  R.  Co.  99  Tex.  407,  90  S.  W. 
483,  3  L.R.A.(N.S.)  1111,  122  Am.  St.  Rep. 
647,  "The  rule  requiring  notice,  at  the  time 
of  making  a  contract  for  the  delivery  of 
property,  of  the  existence  of  peculiar  condi- 
tions under  which  special  damages  are  likely 
to  arise  from  its  breacli,  as  essential  to  create 
liability  of  the  promisor  for  such  damages, 
it  not  [373]  a  rigid  or  universal  one,  or 
applicable  to  all  cases  in  which  such  dam- 
ages are  sought.*'  The  discussion  of  this 
point  in  the  opinion  is  interesting.  Also  see 
the  authorities  cited  therein,  especially  Wil- 
son V.  Newport  Dock  Co.l  L.  R.  Exch.  (Eng.) 
177,  text  189,  wherein  Chief  Baron  Pollock 
said  concerning  the  rule  laid  down  in  Hadley 
V.  B4xendale :  "It  is  quite  true,  as  remarked 
by  Sir  James  Wilde,  in  Gee  v.  Lancashire,  etc. 
R.  Co.  6  H.  &  N.  (Eng.)  211,  30  L.  J.  Exch. 
11,  that  the  case  is  not  applicable  to,  and  does 
not  decide  every  case.  Xo  rule,  no  formula 
could  do  that."  Also  see  Sir  James  Wilde's 
opinion  in  Gee  v.  Lancashire,  etc.  R.  Co. 
supra;  Rogan  v.  Wabash  R.  Co.  61  Mo.  App. 
665,  text  667 ;  Missouri,  etc.  R.  Co.  v.  Belcher, 
89  Tex.  428,  35  S.  W.  6;  3  Hutchinson  on 
Carriers  (3rd  ed.)  1367.  Be  all  this  as  it 
may.  In  the  instant  case  th^  plaintiff  alleges 
that  the  defendant,  prior  to  the  receipt  of  the 
several  shipments  for  transportation  to  the 
plaintiff  had  notice  or  knowledge  of  such 
special  circumstances  as  to  require  expedition 
in  the  shipments,  and  contends  that  the  evi- 
dence adduced  sustains  this  allegation  and 
entitles  the  plaintiff  to  recover  special  dam- 
ages for  negligent  delay.  The  purpose  of  the 
plaintiff  in  offering  the  documentary  evidence 
to  which  we  have  referred,  consisting  of 
sundry  letters  and  telegrams,  which  were 
admitted  over  the  objection  of  the  defendant, 
was  to  show  that  the  defendant  had  notice 
or  knowledge  of  such  special  facts  and  cir- 
cumstances as  to  bring  the  case  within  the 
requirements  laid  down  by  this  court  in  the 
several  cases  which  we  have  cited. 

Upon  an  examination  of  such  documentary 
evidence,  we  find  that  the  first  letter  intro- 
duced was  one  from  the  plaintiff  to  an  official 
of  the  defendant,  dated  the  23rd  day  of  May, 
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1910,  which  was  a  request  to  extend  the 
[374]  sidetrack  at  the  plaintifiTs  siding  to 
double  its  present  capacity  for  the  reasons 
therein  stated.  AH  the  subsequent  letters 
introduced  to  and  from  the  plaintiff  and 
officers,  agents  and  attorneys  of  the  defend- 
ant from  May,  1910,  up  to  the  6th  of  March, 

1911,  relate  to  the  extension  of  this  side- 
track and  contain  nothing  in  regard  to  the 
shipment  of  crate  material.  It  is  true  that 
the  plaintiff  states  that  he  was  doubling  his 
planting  and  would  need  additional  room  to 
handle  the  next  season's  crop  of  tomatoes, 
and  in  reply  to  a  letter  from  one  of  the  de- 
fendant's officers  the  plaintiff  stated  that  he 
estimated  that  he  would  have  over  400  acres 
planted  in  tomatoes.  While  this  documen- 
tary evidence  was  not  in  the  nature  of  knowl- 
edge or  notice  to  the  defendant  of  any  special 
damages  which  the  plaintiff  might  sustain 
by  reason  of  delay  by  the  defendant  in  the 
transportation  of  crate  material  shipped  over 
the  defendant's  line  to  the  plaintiff,  we  are 
not  prepared  to  declare  that  error  was  com- 
mitted in  admitting  it.  Although  incomplete 
in  itself,  it  tended  to  throw  light  upon  the 
preliminary  transactions  and  negotiations 
taking  place  between  the  plaintiff  and  the 
defendant  find  to  explain  the  subsequent  no- 
tice which  was  given  to  the  defendant.  It  is 
doubtless  true,  as  is  stated  in  4  R.  C.  L. 
746j  that  ''common  carriers  are  supposed  to 
take  notice  of  such  natural  events  as  are 
familiar  to  ordinary  people.  They  will  be 
held  to  a  knowledge  of  seedtime  and  harvest, 
and  of  the  general  customs  relating  thereto 
in  the  territory  where  they  do  business." 
Even  so,  knowledge  by  a  carrier  of  the  fact 
that  a  shipper  on  its  line  has  about  400 
acres  planted  in  tomatoes  would  not  carry 
with  it  the  additional  knowledge  when  such 
tomatoes  would  be  ready  for  the  shipment 
thereof  to  begin  or  when  the  shipper  would 
need  crates,  the  number  thereof  that  he  would 
need  or  that  a  [375]  few  days'  delay  in  the 
transportation  thereof  would  result  in  special 
damages  to  such  shipper.  As  a  matter  of 
fact  the  plaintiff  himself  testified  that  'The 
maturing  season  for  tomatoes  came  on  sooner 
than  usual  in  1911,  on  account  of  the  warm 
weather — earlier  by  ten  days  or  two  weeks." 
So  far  as  is  disclosed  by  this  documentary 
evidence,  the  first  notice  which  the  defendant 
had  in  regard  to  delay  in  the  transportation 
of  crate  material  to  the  plaintiff  and  that 
such  delay  was  occasioning  him  special  dam- 
ages was  contained  in  the  following  tel- 
egrams : 

(24)  March  16th,  1911. 

F.   W.   Kirtland,   G.   F.   A.,   F.   E.   C.   Ry. 

St.  Augustine,  Fla. 
Just  in  receipt  of  following  message  from 


T.  J.  Peters.  Five  cars  crates  past  due. 
When  can  I  expect  them.  Packing  stopped. 
Answer.  Will  you  kindly  advise  us  what 
reply  to  make  to  Mr.  Peters. 

Paid.  Chg.  D.  P.  Co.     Drake  Produce  Co, 

(25)  45  pd.  D.  U  3,  16,  1911. 

J.  P.  Beck  with,  St.  Augustine,  Fla. 

Two  cars  crates  due  here  last  Saturday  and 
Monday  not  here  yet.  Am  out.  Packing- 
house shut  down,  tomatoes  ripening.  My 
orders  for  equipment  not  filled.  Heaviest 
shipping  coming  on.  Cannot  handle  my  crop 
with  this  kind  of  service.  What  would  you 
advise.    Answer. 

Thos«  J.  Peters  11:05  a.  m. 

It  cannot  be  contended  that  this  notice  re- 
lates back  to  a  time  prior  to  shipments  of 
crates  which  were  claimed  to  be  past  due. 
Subsequent  telegrams  were  also  introduced  in 
regard  to  delays  in  shipments,  but  there  is  no 
occasion  to  copy  or  discuss  them.  The  plain- 
tiff [376]  was  introduced  as  a  witness  in  his 
own  behalf  aiid  permitted  to  testify,  over 
the  objection  of  the  defendant,  as  to  what 
amount  of  fertilizing  material  he  had  used 
in  making  his  crop  of  tomatoes  and  of  what 
such  material  consisted.  This  was  clearly 
not  pertinent  to  the  issues.  The  plaintiff 
further  testified  to  a  conversation  which  he 
had  at  Miami,  Fla.,  in  February,  1911,  be- 
fore he  began  the  shipment  of  his  tomatoes, 
with  Mr.  McDonald,  an  officer  of  the  defend- 
ant, in  which  the  following  took  place: 
"Witness  mentioned  to  him  that  his  crate 
material  would  have  to  be  delivered  also,  or 
that  it  would  stop  witness  in  the  packing. 
McDonald  said  'Where  will  your  crate  mate- 
rial come  from,'  and  witness  replied,  'From. 
Cummer  Lumber  Co.  at  Jacksonville,*  and 
McDonald  said,  'You  need  not  be  uneasy;  we 
will  handle  that  too.'  Witness  told  him  he 
had  been  losing  sleep  on  that  account,  and 
McDonald  said  he  could  go  back  and  sleep 
sound,  and  that  they  would  take  care  of  it 
for  him." 

Even  this  notice  would  not  be  sufficient 
to  apprise  the  defendant  of  special  damages 
which  the  plaintiff  might  suffer  by  reason  of 
delay  in  the  transportation  to  him  of  crate 
material,  so  as  to  bring  the  case  within  the 
requirements  of  the  rule  which  this  court 
has  adopted.  As  we  have  held  in  effect, 
which  is  squarely  in  line  with  the  great 
weight  of  authority:  Where  losses  and  in- 
juries are  not*  a  necessary  or  a  usual  and 
ordinary  but  a  proximate  tUough  unusual 
result  of  actionable  negligence,  such  losses 
and  injuries  may  be  compensated  for  by  the 
recovery  of  special  damages.  But  the  neg- 
ligent party  cannot  lawfully  be  made  to 
respond  in  damages  for  losses  that  do  not 
usually  result  .from  or  could  not  ordinarily 
have  been  foreseen  as  a  proximate  result  of 
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a  particular  n^ligence,  unless  it  be  shown 
that  tbere  was  knowledge  [377]  or  notice  on 
the  part  of  the  negligent  person  that  snch 
losses  would  or  might  follow  as  a  proximate 
reaalt  of  a  particular  negligence. 

Unless  the  carrier  had  at  or  before  the  re- 
ceipt of  the  crates  for  transportation  knowl- 
edge or  notice  of  the  particular  special 
damages  that  would  result  from  an  unreason- 
able delay  in  the  transportation,  such  special 
damages  are  not  recoverable.  And  if  several 
elements  of  unusual  or  special  damages  would 
proximately  result  from  the  negligence,  there 
must  have  been  notice  or  knowledge  as  to 
each  such  element  of  damages  as  a  probable 
result  of  the  stated  negligence  before  liability 
for  such  special  damages  arises  in  law. 

Where  notice  was  given  to  the  carrier  of 
probable  special  damages  as  a  result  of  un- 
reasonable delay  in  transporting  crate  mate- 
rial after  some  shipments  of  such  crate 
material  had  already  been  delivered  to  the 
carrier,  such  notice  cannot  be  held  to  relate 
back,  and  the  carrier  would  be  liable  only 
for  special  damages  as  for  shipments  received 
after  such  notice  was  given  to  it. 

These  principles  were  violated  not  only  in 
the  admission  of  evidence  but  in  the  giving 
of  instructions  to  the  jury,  and  such  errors 
necessarily  were  harmful  and  call  for  a  re- 
versal of  the  judgment.  This  being  true,  we 
do  not  deem  it  necessary  or  even  advisable, 
especially  in  view  of  the  length  of  this  opin- 
ion, to  discuss  further  the  assignments  based 
upon  the  evidence.  For  the  like  reason  we 
shall  not  undertake  a  discussion  of  the  assign- 
ments based  upon  the  charges  and  instruc- 
tions given,  but  shall  content  ourselves  with 
singling  out  that  portion  of  the  general 
charge  number  6  which,  we  think,  is  violative 
of  some  of  the  principles  which  we  have 
enunciated  and  which  is  as  follows: 

[378]  '*If  you  find  from  a  preponderance  of 
the  evidence  that  the  plaintiff  produced  cer- 
tain tomatoes;  that  for  the  purpose  of  pack- 
ing and  shipping  such  tomatoes  the  plaintiff 
caused  to  be  delivered  to  the  defendant  cer- 
tain crate  material  to  be  by  the  defendant 
transported  to  the  plaintiff  as  alleged  in  the 
declaration,   and   that   at  the   time    of  the 
delivery  of  such  crate  material-  to  the  defend- 
ant, the  defendant  was  notified  or  had  knowl- 
edge of  the  special  use  to  which  such  crate 
material  was  to  be  applied;   that  owing  to 
the  negligence  of  the  defendant  such  crate 
material  was  delayed  in  delivery  beyond  the 
reasonable    time   necessary    for    such    trans- 
portation; that  plaintiff  was  thereby  caused 
to  lose  by  decay,  rotting,  or  deteriorating  of 
nid  tomatoes,  and  that  the  negligence  of  the 
defendant  was  the  proximate  cause  of  such 
loss,  then  you  should  find  for  the  plaintiff 
to  the  ext^t  of  such  loss  so  occasioned  by 
the  negligence  of  the  defendant.     The  fact 


that  crates  ordered  and  tendered  for  shipment 
were  thereafter  received  by  the  plaintiff  and 
used  subsequent  to  the  date  alleged  in  the 
declaration  and  shown  by  the  evidence,  to 
wit;  March  dOth,  1911,  in  shipping  other 
tomatoes  thereafter  matured,  will  not  deprive 
the  plaintiff  of  its  right  to  recover  for  the 
loss  of  tomatoes  which  the  plaintiff  had  made 
provision  to  ship  between  the  dates  in  March 
alleged  in  the  declaration  and  shown  by  the 
evidence;  but  plaintiff  will  be  limited  in  his 
recovery  to  the  loss  of  tomatoes  for  which 
a  provision  had  been  made  and  which  he  was 
caused  to  lose  by  the  negligence  of  defendant, 
between  such  dates;  except  as  to  other  el- 
ements of  damages  otherwise  proven  by  the 
plaintiff  and  covered  by  the  charges  in  this 
cause." 

It  is  harmful  error  to  charge  that  special 
damages  may  be  recovered  as  to  which  no 
notice  was  given  [379]  though  such  charge 
included  a  reference  to  special  damages  aris- 
ing from  the  receipt  of  other  crates  after  the 
notice  was  given.  And  this  error  is  not 
rendered  harmless  by  a  subsequent  charge 
that  special  damages  cannot  be  recovered 
where  it  is  not  shown  that  notice  was  given 
of  the  anticipated  special  damages. 

The  following  authorities  may  also  prove 
helpful  upon  another  trial  of  the  case: 
Harper  Furniture  Co.  v.  Southern  Express 
Co.  148  N.  C.  87,  62  S.  E.  145,  30  L.R.A. 
(N.S.)  483,  128  Am.  St.  Rep.  588;  Swift 
River  Co.  v.  Fitchburg  R.  Co.  169  Mass.  326, 
47  N.  E.  1015,  61  Am.  St.  Rep.  288;  Illinois 
Cent.  R.  Co.  v.  Hopkins  Canning  Co.  132  Ky. 
578,  116  S.  W.  758;  Crutcher  v.  Choctaw, 
etc.  R.  Co.  74  Ark.  368,  85  S.  W.  770 ;  Vicks- 
burg,  etc.  R.  Co.  v.  Ragsdale,  46  Miss.  458. 

For  the  errors  pointed  out  the  judgment 
must  be  reversed. 

Taylor,  C.J.,  and  Cockrell,  Whitfield  and 
Ellis,  JJ.,  concur. 


KOTE. 

Unusual  and  Ezoessive  Amount  of 
Freieht  to  Be  Handled  as  Ezcnsine 
iDelay  in  Transportation  by  Carrier. 

The  recent  cases  while  recognizing  the  rule 
laid  down  in  Yazoo,  etc.  R.  Co.  v.  Blum,  89 
Miss.  242,  11  Ann.  Cas.  272,  and  Joynes  v. 
Pennsylvania  R.  Co.  235  Pa.  St.  232,  Ann. 
Cas.  1913D  964,  that  a  carrier  is  not  bound 
to  anticipate  or  provide  in  advance  for  an 
unusual  infiux  of  freight  and  therefore  is 
not  to  be  held  liable  for  a  delay  caused  there- 
by in  the  absence  of  a  special  contract  re- 
quiring delivery  at  a  certain  time,  hold, 
nevertheless,  that  the  carrier  is  responsible 
for  damages  arising  from  such  a  delay  when 
it  is  or  should  be  cognizant  of  the  fact  that 
a  congestion  of  traffic  has  arisen  or  is  liable 
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to  arise,  and  receives  goods  for  shipment 
without  warning  to  the  shipper.  Warren 
Land  Co.  v.  Chicago,  etc.  R.  Co.  195  111.  ^pp. 
167;  Lewis  v.  Chicago,  etc.  R.  Co.  199  111. 
App.  438;  Young  v.  Maine  Cent.  R.  Co.  113 
Me.  113,  93  Atl.  48;  Burns  Grain  Co.  v.  Erie 
R.  Co.  102  Misc.  28,  168  N.  Y.  S.  154 ;  Atch- 
ison, etc,  li.  Co.  V.  Word  (Tex.)  159  S.  VV. 
375.  See  also  Central  Grain  Co.  v.  C.  P.  R. 
34  West.  L.  Rep.  (Manitoba)  899.  And  see 
the  reported  case. 

Tlius,  in  Atchison,  etc.  R.  Co.  v.  Word, 
supra,  it  was  said:  "The  appellant,  upon 
accepting  the  cattle,  undertook  to  transport 
them  with  reasonable  despatch  to  their  des- 
tination, and  if,  when  it  accepted  them,  it 
had  knowledge  of  the  condition  of  the  heavy 
shipments  at  that  time,  it  was  made  its  duty 
to  notify  the  shipper  of  such  condition,  which 
would  likely  cause  extraordinary  delay  so 
that  he  might  determine  for  himself  "^^hether 
he  would  take  the  risk  of  the  delay." 

In  Burns  Grain  Co.  v.  Erie  R.  Co.  102  Misc. 
28,  168  N.  Y.  S.  154,  the  court  said:  "The 
question  arises  whether,  under  this  answer, 
a  contrition  is  made  to  appear  whereunder  a 
railroad  was  entitled  to  take  freight  for 
carriage,  knowing  that  business  conditions 
were  such  that  delivery  could  not  be  made 
within  the  usual  time,  and  this  without  no- 
tifying the  shipper  of  such  situation.  It  may 
be  that,  had  the  carrier  accepted  these  goods 
for  transportation  under  normal  conditions, 
and  thereafter  and  prior  to  the  commencement 
of  the  carrying  abnormal  conditions  such 
as  are  pleaded  arose,  delay  in  delivery  might 
have  been  excusable.  But  in  the  case  at  bar, 
under  the  conditions  made  manifest  by  the 
portion  of  the  answer  in  question,  the  de- 
fendant, when  it  accepted  the  goods,  knew 
of  such  conditions  reasonably  likely  to  delay 
delivery,  and  knowing  such  conditions,  ac- 
cepted the  goods  for  transportation  without 
comment.  I  believe  that  under  such  circum- 
stances a  shipper  is  not  bound  to  be  apprised 
of  unusual  conditions  affecting  railroad 
traffic,  and  that,  such  conditions  being  pecul- 
iarly— and  here  admittedly — within  the 
knowledge  of  the  carrier,  the  latter  we.s 
bound  to  at  least  notify  the  shipper  of  pos- 
sible delay  before  accepting  the  goods  for 
carriage.  Hence,  there  being  no  allegation 
in  the  answer  that  any  such  notice  was  given 
to  the  plaintiff,  the  demurrer  is  sustained, 
with  costs  to  the  plaintiff." 

In  Young  v.  Maine  Cent.  R.  Co.  113  Me. 
113,  93  Atl.  48,  an  action  for  damages  caused 
by  the  unreasonable  delay  of  a  shipment  of 
perishable  goods,  the  carrier  sought  to  ex- 
cuse itself  by  claiming  an  unprecedented 
amount  of  business  and  a  resulting  congestion 


of  its  terminal  facilities.  The  court  said: 
"It  has  already  been  suggested  that  the  de- 
fendant seeks  complete  exoneration  from  its 
liability  by  saying  that  there  was  a  congested 
condition  of  its  terminal  facilities,  but  we 
do  not  think  this  excuse  will  avail.  A  car- 
rier cannot  excuse  delay  in  transporting^ 
freight  on  account  of  shortage  of  cars  and 
unprecedented  amount  of  business,  where  it 
accepts  shipment  without  notioe  of  those 
facts  to  the  shipper.  Daoust  v.  Chicago,  etc 
R.  Co.  149  la.  650,  128  N.  W.  1106,  34 
L.R,A.(N.S.)  637;  Unionville  Produce  Co.  v. 
Chicago,  etc.  R.  Co.  168  Mo.  App.  168,  15a 
S.  W.  63;  Missouri,  etc.  R.  Co.  v.  ^tark 
Grain  Co.  103  Tex.  542,  131  S.  \\\  410.  *It 
is  the  duty  of  a  common  carrier  to  provide 
sufficient  facilities  and  means  of  transporta- 
tion for  all  freight  which  it  should  reas<Hxably 
expect  will  be  offered,  but  it  is  not  bound  to 
provide  in  advance  for  extraordinary  occa- 
sions,  nor  for  an  unusual  influx  of  business 
which  is  not  reasonably  to  be  expected. 
W^hen  an  emergency  arises  and  more  business 
is  suddenly  and  unexpectedly  cast  upon  a 
carrier  than  he  is  able  to  accommodate,  un- 
less the  carrier  decline  to  receive  the  excess 
offered,  some  shippers  must  be  necessarily 
delayed;  yet  if  the  carrier  do  receive  the 
goods  without  notice  to  the  shipper  of  the  ' 
circumstances  likely  to  occasion  delay,  or  fail 
to  obtain  his  assent,  express  or  implied,  to  the 
delay,  he  will  be  bound  to  transport  the- 
goods  within  a  reasonable  time,  notwith- 
standing such  emergency.'  Dawson  v.  Chi- 
cago, etc.  R.  Co.  79  Mo.  296;  Joynes  v. 
Pennsylvania  R.  Co.  235  Pa.  St.  232, '83  AtL 
1016,  Ann.  Cas.  1913D  964." 

In  Central  Grain  Co.  v.  C.  P.  R.  34  W^est- 
L.  Rep.  (Manitoba)  899,  an  action  for  dam- 
ages to  wheat  due  to  the  fact  that  the  carrier- 
kept  the  shipment  in  its  yard  for  an  unrea- 
sonable length  of  time,  the  court  said,  in 
holding  that  the  evidence  presented  did  not 
sufficiently  sustain  the  defense  of  an  unusual 
press  of  business:  "As  to  the  other  branch 
of  the  defense,  that  of  unusual  press  of  busi- 
ness and  congestion  of  traffic  which  could 
not  be  foreseen,  I  would  also  dismiss  the- 
same.  There  is  first  the  evidence  of  Quinn 
and  Green  that  would  show  that  they  did  not 
experience  much  difficulty  in  getting  their 
cars  in,  even  when  diverted.  Then  the  very 
fact  of  the  excessive  congestion,  if  as  bad  as 
represented,  made  it  so  much  more  a  duty 
for  the  defendants  to  inform  the  shippers  of 
the  probability  of  delay.  Also,  these  were 
perishable  goods,  which  made  that  duty  more 
imperative,  and  further  the  defendants  have 
not  shown  that  any  greater  effort  was  made- 
by  them  to  expedite  this  class  of  traffic." 


ROBERTSON 

191  Mich 


BOBERTSOM 

V. 

SMITH  ET  All. 


Michigan  Supreme  Court — June  1,  191(1 


191  Mich.  eeO;  158  N,  W.  207. 


Hef  oraaatioii.  of  Instraments  —  Mistake 
—  Necessity  of  Mutuality  of  Mistake. 

To  justify  the  reformation  of  a  contract  on 
the  ground  of  mistake  in  drafting  it,  the  al- 
leged mistake  must  he  proved  by  clear  and 
satisfactory  evidence,  and  must  have  been 
mutual  and  common  to  both  parties. 

Reformation     as     against    Bona     Fide 
Parehaser. 

Xo  reformation  can  be  made  in  the  de- 
scription contained  in  a  deed  to  property 
which  has  passed  into  the  hands  of  a  bona 
fide  purchaser  for  value  without  notice. 

[See  note  at  end  of  this  caae.] 


Where  an  innocent  purchaser  for  value 
without  notice  has  knowledge  that  the  barn  of 
an  adjoining  owner  projects  slightly  over  the 
bf>undary  line,  he  is  charged  with  notice  only 
of  such* owner's  claim  to  the  land  actually 
occupied. 

[See  note  at  end  of  this  case.] 

Eridence  of  Mistake  Insni&cient. 

Evidence  examined  and  held  insufficient  to 
prove  mutual  mistake  or  warrant  the  reformsr 
tion  of  deeds  on  that  ground. 

Error  to  Circuit  Court,  Oakland  county: 
SuiTH,  Judge. 

Action  by  Agnes  Kobertson,  plaintiff, 
against  Charles  E.  Smith  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
The  facta  are  stated  in  the   opinion.     Re> 


Clejneni  E.  Miner  and  Clarence  Tinker  for 
appellants. 

Sylvester  J.  Pheney  for  appellee. 

[661]  Stone,  C.  J.— The  bill  of  complaint 
herein  was  filed  to  reform  and  correct  the  de- 
scription of  a  certain  parcel  of  land  in  the 
village  of  Holly  contained  in  a  deed  to  the 
defendants  and  in  the  deeds  to  other  prede- 
cessors in  title  as  far  back  as  and  including 
a  certain  deed  executed  by  John  Lacey  and 
wife  to  Frances  A.  Rumley,  bearing  date 
August  21,  1880. 

It  is  undisputed  that  James  G.  Mitchell'^ 
plat  of  the  village  of  Holly  was  dedicated  on 
May  10,  185o,  and,  when  dedicated,  Oakland 
strict,  which  runs  east  and  west  through 
said  village,  was  100  feet  wide.  Lots  six- 
teen and  seventeen  are  located  on  the  north 
side  of  Oakland  street,  and  are  110  feet  in 
Ann.  Cas.  1918D. — 10. 


V.  SMITH.  145 

.  660. 

length  north  and  south  by  40  feet  wide  east 
and  west,  and  the  strip  of  land  in  dispute 
is  said  to  be  sixteen  and  one  half  feet  north 
and  south  by  twenty-five  feet  east  and  west, 
toward  the  rear  of  these  lots. 

It  is  also  undisputed  that  on  the  27th  of 
September,  1867,  by  order  of  the  circuit  court 
for  the  county  of  Oakland,  one  rod  of  both 
sides  of  Oakland  street  was  vacated  and  aban- 
doned by  the  village  for  street  purposes,  and 
it  is  claimed  that  adjacent  lot  owners  im- 
mediately took  possession  of  the  abandoned 
part  of  the  street. 

Prior  to  1880  one  John  Lacey  was  the  own- 
er of  lots  sixteen  and  seventeen,  and  other 
lots  lying  east  thereof,  of  block  one  of  said 
plat,  and  had  been  the  owner  for  a  number  of 
years.  On  August  21,  1880,  he  and  his  wife 
executed  a  deed  to  Frances  A.  Rumlev.  In 
said  deed  the  descrition  of  land  was  as  fol- 
lows: 

^'Commencing  on  the  south  line  at  the 
center  thereof  of  lot  sixteen  in  block  one, 
James  G.  Mitchell's  plat  of  Holly  village; 
thence  east  forty-five  feet;  thence  north 
ninety  feet;  thence  west  twenty-five  feet; 
thence  north  to  alley;  thence  west  [662]  to 
a  point  north  of  the  place  of  bepfinning, 
thence  south  to  the  place  of  beginning,  be- 
ing on  section  thirty-three,  town  five  north, 
range  seven  east,  Michigan." 

It  is  the  claim  in  the  complainant's  bill 
that  Mr.  Lacey  made  an  error  in  the  starting 
point  of  the  description  of  land  contained  in 
said  deed,  that  he  intended  to  sell  and  con- 
vey to  Mrs.  Rumley,  and  that  Mrs.  Rumley 
intended  to  purchase,  and  supposed  she  had 
purchased,  a  piece  of  land  which  would  be 
properly  described  by  starting  at  the  north 
boundary  of  the  street,  or  one  rod  south  of 
the  original  lot  line,  and  that  the  correct 
description  should  have  been  as  follows: 

''Commencing  at  a  point  one  rod  south  of 
south  line,  at  the  center  thereof  of  lot  No. 
sixteen  in  block  one  of  James  6.  Mitchell's 
plat  of  Holly  village;  thence  east  forty -five 
feet;  thence  north  ninety  feet;  thence  west 
twenty-five  feet;  thence  north  to  the  alley; 
thence  west  to  a  point  north  of  the  place  of 
beginning,  thence  south  to  the  place  of  be- 
ginning, being  on  section  thirty-three,  town 
five  north   of   range  seven   east,  Michigan."^ 

The  bill  in  its  stating  part  seems  to  have 
been  filed  on  the  theory  that  there  was  a 
mutual  mistake  of  both  parties  in  the  descrip- 
tion of  the  premises  conveyed,  not  only  in 
this  deed,  but  also  in  the  deed  of  Mrs.  Rum- 
ley to  one  James  H.  Cummings,  by  James 
H.  Cummings  to  James  R.  Winglemire,  and 
by  James  R.  Winglemire  to  the  defendants, 
and  that  a  similar  mistake  occurred  in  the 
deed  to  the  complainant  of  the  property  lying 
east  of  that,  which  has  been  above  described, 
contained  in  a  deed  by  the  heir  and  legatee 
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of  said  John  Lacey  to  the  complainant,  which 
deed  bears  date  July  5,  1910,  in  that  the 
starting  point  in  all  these  deeds  should  have 
been  one  rod  further  south  than  that  given 
in  the  several  descriptions. 

These  claims  and  allegations  of  the  com- 
plainant are  all  denied  by  the  answer  of  the 
defendants;  and,  among  [663]  other  things, 
it  is  the  claim  of  the  defendants  that  they 
and  their  immediate  grantor,  Winglemire, 
liad  been  in  the  .possession  of  the  disputed 
strip  of  land  for  many  years,  cultivating 
it  and  claiming  to  own  it,  and  that  the  de- 
fendants were  bona  fide  purchasers  under  a 
warranty  deed  from  said  Winglemire  bear- 
ing date  November  13,  1909,  the  considera- 
tion of  which  deed  was  $1,000;  that  they 
purchased  and  went  into  possession  of  said 
property  without  any  notice  or  claim  that 
the  complainant  or  her  predecessors  had  or 
made  any  claim  to  the  strip  of  land  in  dis- 
pute. 

It  will  be  noted  that  the  vital  question  in 
the  case  was  whether  there  was  a  mutual 
mistake  in  the  point  ending  at  ninety  feet 
north  of  the  starting  point,  at  which  the 
boundary  or  description  runs  west  twenty- 
five  feet.  Whether  that  point  was  correctly 
located  there,  or  should  have  been  sixteen 
and  one  half  feet  further  south,  is  the  im- 
portant question  in  the  case. 

It  is  undisputed  that .  at  the  time  John 
Lacey  and  wife  executed  the  deed  to  Mrs. 
Kumley  he  had  a  large  barn  located  next 
to  the  alley  in  the  northwest  portion  of  his 
remaining  property,  which  was  built  upon  a 
stone  foundation,  and  that  there  was  a  shed 
some  ten  or  eleven  feet  wide  upon  the  south 
side  of  the  barn  extending  the  whole  width 
of  the  same  east  and  west.  That  shed  seems 
to  have  disappeared  some  years  ago,  and  long 
before  the  defendants  made  their  purchase. 
It  the  defendants'  claim  is  correct,  the  south- 
west corner  of  this  barn  encroached  upon  the 
disputed  parcel  for  a  distance  of  about  five 
feet  north  and  south  and  two  feet  east  and 
west  in  the  northeast  corner  of  the  disputed 
parcel.  At  the  hearing  the  facts  were  a  good 
deal  in  dispute. 

After  reading  the  entire  record,  we  are 
impressed  w^ith  the  wisdom  of  the  rule  fre- 
quently announced  by  this  court  and  distinct- 
Iv  stated  in  Kinyon  v.  Cunningham,  146 
Mich.  4?0,  109  N.  W.  675,  viz. : 

[664]  'To  justify  the  reformation  of  a 
written  contract  upon  the  ground  of  mistake 
in  drafting  the  same,  the  allied  mistake 
must  be  proved  by  clear  and  satisfactory 
evidence,  and  the  mistake  must  have  been 
mutual  and  common  to  both  parties  to  the 
contract." 

Mrs.  Rumley  was  examined  as  a  witness 
for  the  complainant  at  the  hearing.  Much 
of   her   testimony    is   vague,    indefinite,   and 


unsatisfactory.  We  think  it  does  appear  that 
it  was  her  understanding  at  the  time  that 
the  south  line  of  the  property  which  she  was 
purchasing  was  the  street  where  the  side- 
walk was,  but  how  far  north  she  was  to  go 
from  there  before  turning  west  in  her  de- 
scription she  was  entirely  "at  sea."  She  was 
also  quite  positive  that  she  did  not  purchase 
any  part  of  the  land  occupied  by  Lacey's 
bam;  and,  while  she  testified  as  to  the  in- 
tention of  Mr.  Lacey,  it  is  very  evident  that 
such  testimony  was  a  mere  conclusion  of 
hers.  On  cross-examination  she  testified  as 
follows : 

"I  just  bought  the  Lacey  land  described 
in  my  deed.  I  did  not  buy  any  other  land. 
I  simply  bought  what  was  described  in  the 
deed.  Jn  the  deed  we  have  referred  to  I 
bought  all  of  the  land  described  in  the  deed 
and  took  possession. 

"Q.  And  occupied  it  up  to  the  time  you 
sold  it  to  Mr.  Cummings?  (Objection  by 
complainant's  counsel. ) 

"The  Court:  Your  description  in  the  deed 
does  not  cover,  apparently,  at  least,  the 
claims  of  sixteen  and  one  half  feet  said  to 
be  vacated  for  a  street  while  you  say  you 
bought  just  what  is  described.  You  ought 
to  know  what  the  description  is  before  you 
answer  the  question. 

'*A.  Yes;  but  I  suppose  the  description  in 
my  deed  would  show. 

**The  court:  That  is  disputed.  It  is  clear 
the  deed  does  not  show. 

"A.  Well,  I  bought  from  what  I  call  the 
lot  line.  I  meant  that  I  bought  from  the  lot 
line." 

Whereupon  the  description  in  the  deed  was 
read  to  her,  and  the  question  was  then  asked : 

[665]  *'Q,  That  is  the  land  you  purchased 
from  Mr.  Lacey,  is  it  not? 

**Th€  Court :  Now,  if  you  answer  that  ques- 
tion as  it  is,  it  conflicts  with  your  direct 
testimony  in  -  this  case,  if  you  don't  know 
what  the  description  n^eans. 

"A.  I  don't  know.  I  couldn't  tell  the  num- 
ber of  feet  or  anything  about  it. 

''The  Court:  Did  you  ever  study  that  de- 
scription to  know  what  it  is? 

*'A.  No;  I  never  did  know  any  thing  about 
it.  I  suppose  I  deeded  this  same  property 
to  Cummings  that  I  received  from  Lacey." 

W^e  have  referred  to  this  testimony  of  this 
principal  witness  in  the  case  upon  the  ques- 
tion of  mistake  to  show  its  unsatisfactory 
character.  Even  if  we  were  to  hold  that  the 
evidence  was  sufficient  to  show  a  mutual  mis- 
take made  by  Mr.  Lacey  and  Mrs.  Rumley, 
we  are  then  confronted  with  the  question 
whether  these  defendants,  having  purchased 
and  paid  for  this  property  and  entered  into 
possession  of  it,  as  we  think  the  evidence 
fairly  shows  they  did,  under  their  deed  above 
alluded  to,  should  be  disturbed  in  such  pos- 
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wesBioiL.  It  has  been  held  ab  a  general  rule 
that  a  deed  will  not  be  reformed  against  a 
hoaa  fide  purchaser  for  value  without  notice, 
assuming  the  grantor  to  be  lawfully  entitled 
to  convey  the  very  quantity  denoted  by  the 
description  in  his  deed. 

We  gather  from  the  evidence  that  there 
was  nothing  in  the  whole  transaction  even 
to  put  these  defendants  upon  inquiry  as  to 
any  right  or  claim  of  the  complainant  or  her  • 
grantors  in  this  small  parcel  of  land.  It  is 
too  well  settled  to  need  citation  of  authority 
that  no  reformation  of  a  deed  can  be  made 
affecting  the  property  after  it  has  gone  into 
the  hands  of  a  bona  fide  purchaser  for  value 
without  notice.  Dart  v.  Barbour,  32  Mich. 
267;  Toll  v.  Davenport,  74  Mich.  386,  397, 
42  N.  W.  63;  Culbertson  v.  H.  Witbeck  Co. 
92  Mich.  469,  52  X.  W.  993.  A  bona  fide 
innocent  purchaser  [666]  for  value  and 
without  notice  is  the  peculiar  favorite  of  a 
court  of  equity,  and  the  authorities  unite 
on  the  proposition  that  a  mistake  in  a  writ- 
ten instrument  will  not  be  corrected  against 
such  a  party.  34  Cyc.  pp.  956,  957,  and  cases 
cited. 

The  most  that  can  be  said  against  the 
defense  in  this  case  is  that,  when  the  de* 
fendants  purchased  the  property,  they  were 
informed  by  their  grantor  that  the  Lacey 
bam  projected  upon  the  northeast  portion 
of  their  premises  to  the  extent  of  two  feet 
ia  width  east  and  west  and  about  five  feet 
in  length  north  and  south,  and  some  manure 
had  been  from  time  to  time  thrown  out  from 
the  southwest  comer  of  said  barn  upon  their 
premiaes.  This  would-be  notice  to  them  of 
any  claim  which  the  complainant  or  her 
grantor  had  in  that  part  of  the  premises  so 
occupied  and  used.  This,  however,  consti- 
tuted but  a  very  small  portion  of  the  piece 
of  land  in  dispute,  and  no  resort  to  equity 
was  necessary  to  adjust  those  rights. 

It  is  a  significant  fact  that  in  the  deed 
to  the  complainant,  after  following  the  metes 
and  bounds  contained  in  the  other  deedd, 
there  is  a  specific  description  of  the  vacated 
property  as  follows: 

'^AIso  the  land  adjacent  to  above  grant  on 
south,  released  from  Oakland  street,  by  an 
order  of  the  circuit  court  in  [equity]  chan- 
cery on  the  north  side  of  said  street;  all  of  * 
bsid  binds  are  in  block  one,  James  G.  Mitch- 
eirs  plat  of  Holly,  on  section  thirty-three 
town  five  north,  range  seven  east" 
— thus  making  a  specific  conveyance  of  the 
rod  in  question. 

There  are  many  objections  raised  by  de- 
fendants' counsel  to  the  right  of  complainant 
to  any  relief  in  the  case,  which  we  do  not  dis- 
cuss or  rule  upon,  because  we  are  convinced 
that,  taking  the  entire  record,  the  complain- 
ant has  not  sustained  the  burden  cast  upon 
her  to  show  that  a  mutual  mistake  was  made 
in  [667]  the  deeds  referred  to,  and  especially 
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that  no  such  case  has  been  made  out  against  ^ 
these  defendants  which  should  disturb  their 
rights  in  this  property. 

In  our  opinion,  the  bill  of  complaint  should 
be  dismissed,  without  prejudice  to  the  rights 
of  the  parties  to  resort  to  a  court  of  law  to 
adjust  their  rights,  and  the  decree  of  the 
court  below  is  reversed,  with  costs  to  said 
defendants. 

Kuhn,  Ostrander,  Bird,  Moore,  Steere, 
Brooke,  and  Person,  JJ.,  concurred. 
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Introductory, 

The  power  of  a  court  of  equity  to  reform 
a  deed  or  other  instrument  affecting  the  title 
to  realty  on  the  ground  that  by  mutual  mis- 
take it  fails  to  describe  the  property  in- 
tended to  be  conveyed  or  encumbered  is  un- 
doubted. It  is,  however,  a  delicate  power  to  be 
cautiously  exercised.  In  such  a  case  a  plain- 
tiff may  not  with  safety  sleep  on  his  rights 
and  relief  will  always  be  denied  where  the 
rights  of  innocent  third  persons  have  inter- 
vened. The  equity  of  the  plaintiff,  however 
strong  against  the  original  contracting  party, 
is  but  a  secret  equity  as  against  all  others 
without  notice,  and  will  never  be  enforced 
against  an  innocent  purchaser  for  value.  Len- 
heim  v.  Smith,  54  Pa.  Super.  Ct.  147. 

**What  is  meant  when  the  cases  say  that 
the  mistake  will  only  be  'corrected  between 
the  original  parties  and  those  claiming  un- 
der them  in  privity,  is,  in  effect,  that  the 
court  will  not  interfere  in  favor  of  subse- 
quent purchasers  who  were  simply  ignorant 
of  the  former  mistake  and  may  be  presumed 
to  have  intended  to  take  by  the  description 
used,  nor  against  subsequent  purchasers  by 
the  true  description  for  valuable  considera- 
tion without  notice  of  the  former  mis- 
take."   Blackburn  v.  Randolph,  33  Ark.  119. 

For  a  discussion  of  the  question  whether 
the  record  of  an  instrument  containing  a 
defective  description  of  real  property  oper- 
ates as  constructive  notice  see  the  note  to 
Neas  V.  Whitener-London  Realty  Co.  Ann. 
Cas.  1917B  780. 

Reformation  of  Deed. 

Reformation  of  a  description  in  a  deed  to 
real  property  will  be  denied  when  the  rights 
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'of  a  bona  fide  purchaser  for  value  and  with- 
out notice  have  intervened. 

United  States. — ^U.  S.  v.  Payson,  1  Cal. 
L  J.  326,  27  Fed.  Cas.  No.  16,016;  New 
Orleans  Canal,  etc.  Co.  v.  Montgomery,  95 
U.  S.  16,  24  U.  S,   (L.  ed.)   346. 

Alabama, — Berry  v.  Sowell,  72  Ala.  14. 

Arkansas. — Blackburn  v.  Randolph,  33  Ark. 
119;  Davidson  v.  Davidson,  42  Ark.  362; 
Adams  v,  Edgerton,  48  Ark.  419,  3  S.  W. 
628. 

(Georgia.. — Boardman  v.  Taylor,  66  Ga.  638; 
Kilpatrick  v.  Strozier,  67  Ga.  247;  Lowe  v. 
Allen,  68  Ga.  225;  Macon  v.  Dasher,  90  Ga. 
195,  16  S.  E.  76.  See  also  Wall  v.  Arring- 
ton.  13  Ga.  88. 

Illinois. — Bowen  v.  Galloway,  98  111.  41; 
Way  V.  Roth,  159  111.  162,  42  N.  E.  321; 
Boone  v.  Graham,  215  111.  511,  74  N.  E.  559. 

Louisiana. — Adams  v.  Drews,  110  La.  456, 
34  So.  602,  reversed  on  other  grounds  in  115 
La.  179,  38  So.  957;  Bender  v.  Chew,  129 
La.  849,  56  So.  1023;  Haas  v.  Fontenot,  132 
La.  812,  61  So.  831;  Sentell  v.  Randolph,  52 
La.  Ann.  52,  26  So.  797. 

Maine. — Whitman  v.  Weston,  30  Me.  285; 
Farley  v.  Bryant,  32  Me.  474. 

MaryUmd. — Baynard  v.  Norris,  5  Gill  468, 
46  Am.  Dec.  647.  See  also  Anderson  v.  Ty- 
dings,  8  Md,  427,  63  Am.  Dec.  708. 

Michig<m. — ^Farmers*,  etc.  Bank  v.  Detroit, 
12  Mich.  445;  Dart  v.  Barbour,  32  Mich,  267. 
And  see  the  reported  case. 

Mississippi. — ^Kilpatrick  v.  Kilpatrick,  23 
Miss.  124,  55  Am.  Dec.  79;  Nugent  v.  Prie- 
batsch,  61  Miss.  402. 

Miss<mri. — Frederick  v.  Henderson,  94  Mo. 
98,  7  S.  W.  186;  Brown  v.  Gwin,  197  Mo.  499, 
95  S.  W.  208.  See  also  Flynn  v.  Herye,  4  Mo. 
App.  360. 

New   York. — Casler  v.   Sitts,   6  Hun   659; 
•Penfield   v.    New    Rochelle,    160   N.    Y.    697, 
55   N.   E.   1098,   affiatnmg   18   App.   Div.   83, 
45  N.  Y.  S.  460.     • 

North  Carolina. — Sealey  v.  Brumble,  59  N. 
C.  295;  Henry  v.  Smith,  76  N.  C.  311;  Dam- 
eron  v.  Rowland  Lumber  Co.  161  N.  C.  495, 
77  S.  E.  694. 

Ohio. — Piatt  v.  Sinton,  6  Ohio  Dec.  (Re- 
print)  547,  6  Am.  L.  Rec.  483. 

Pennsylvania. — Lenheim  v.  Smith,  64  Pa. 
Super.  Ct.  147. 

Tennessee. — Lally  v.  Holland,  1  Swan  396; 
Teague  v.  Sowder,  121  Tenn.  132,  114  S.  W. 
484;  Sands  v.  Hickman,  3  Tenn.  Civ.  App. 
280. 

T^ir(7wiia.— -Reid  v.  Rhodes,  106  Va.  701, 
66  S.  E.  722. 

Washington. — Seward  v.  Spurgeon,  9  Wash. 
74,  37  Pac.  303. 

West  Virginia. — Lough-  v.  Michael,  37  W. 
Va.  679,  17  S.  E.  181,  470;  Robinson  v. 
Braiden,  44  W.  Va,  183,  28  S.  E.  798. 

The  foregoing  cases  supporting  the  rule  are 
considered  at  length   infra. 


It  was  said  in  Berry  ▼.  Sowell,  72  Ala. 
14:  "Where  the  parties  cannot  be  placed  in. 
statu  quo,  or  if  the  mistake  cannot  be  recti- 
fied without  impairing  the  vested  rights  of 
innocent  third  parties  having  no  notice  of 
the  mistake,  the  aid  of  equitv  will  be  with- 
held." 

Accordingly,  in  holding  to  be  erroneous  a 
charge  to  the  jury  in  effect,  that,  if  the 
grantor  intended  to  give  to  the  complainants 
land  which  included  the  five  acres  in  dis- 
pute, then  they  would  be  authorized  to  find. 
for  the  complainants,  and  it  would  be  unnec> 
essary  to  go  further  to  investigate  the  claim 
that  the  defendant  sets  up,  the  court  said 
in  Kilpatrick  v.  Strozier,  67  Ga.  247:  "Thia 
charge  cut  off  defendant's  main  defense,  that 
she  was  a  purchaser  for  value  without  notice, 
and  equity  would  correct  no  mistake  against 
her  standing  in  the  integrity  of  innocence, 
and  armed  with  the  panoply  of  a  purchaser 
for  value.  No  matter  how  clearly,  there- 
fore, the  mistake  appeared,  and  how  strong- 
ly the  intention  of  the  grantor  was  proved 
to  be  to  convey  this  parcel  of  five  acres  to 
the  grandchildren  as  part  of  the  twenty- five 
acres,  equity  would  fold  her  arms  in  silence, 
and  not  open  her  mouth  to  speak  the  reforma- 
tion of  the  deed,  if  thereby  she  would  dis- 
turb the  legal  claim  of  an  innocent  purchaser 
for  value  without  notice.  Therefore  the 
court  should  have  said,  in  addition  to  what 
he  did  say,  and  immediately  thereafter,  un- 
less she  is  an  innocent  purchaser  for  value 
without  notice." 

Where  the  description  of  the  property  in 
a  deed  is,  by  mistake,  so  defective  that  it 
cannot  be  identified,  the  record  of  the  deed 
is  not  notice  to  a  subsequent  purchaser,  and 
while  such  a  mistake  in  a  deed  may  be  re- 
formed as  between  'the  parties  no  reforma- 
tion may  lawfully  be  made  as  against  a  sub- 
sequent bona  fide  purchaser  of  the  property. 
Bowen  v.  Galloway,  98  111.  41. 

In  the  absence  of  fraud,  an  error  of  de- 
scription in  a  recorded  deed  ciCnnot  be  cor- 
rected to  the  prejudice  of  third  persons  who 
purchase  on  the  faith  of  a  record  which  is 
insufficient  to  charge  them  with  notice.  Haaa 
V.  Fontenot,  132  La.  812,  61  So.  831. 

In  Dart  v.  Barbour,  32  Mich.  267,  it  ap- 
peared that  a  lot  was  sold  to  two  persons, 
one  paying  two-thirds  and  the  other  one- 
third  of  the  purchase  price  and  received  sep- 
arate deeds  conveying  the  north  half  to  one 
and  the  south  half  of  the  lot  to  the  other. 
Both  occupied  the  land  without  fixing  any 
dividing  line  upon  the  lot.  The  parties  had 
agreed  verbally  that  the  complainant  who 
paid  two-thirds  should  receive  the  greater 
portion  of  the  lot,  but  by  mistake  the  de- 
scriptions were  not  so  written.  It  was  held 
that  the  person  paying  two-thirds  of  the 
price  was  not  entitled  to  a  reformation  of 
the  description  in  his  deed  against  a  purchas- 
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er  from  the  other  owner,  the  purchase  having 
been  made  in  good  faith  and  without  notice 
of  any  mistake.  The  court  said:  '"We  con- 
sider it  very  clear  upon  the  pleadings  and 
eridenee  that,  as  against  the  defendants  at 
least,  the  complainant  is  not  entitled  to  re- 
lief on  the  basis  of  the  alleged  verbal  agree- 
ment between  himself  and  Bowlby  concern- 
ing the  amount  of  area  of  the  lot  each  was 
to  have  through  the  combined  purchase,  but 
in  separate  parcels,  from  Foster.  The  proof 
is  decisive  that,  until  after  their  purchase 
from  Bowlby,  the  defendants  had  no  notice 
that  auT  such  agreement  had  been  made,  or 
that  the  division  line  was  to  be  otherwise 
than  according  to  the  legal  sense  of  the  de- 
scriptive terms.  They  seemed  to  have  bought 
in  good  faith,  and  to  have  assumed,  and  to 
have  had  the  right  to  assume,  that  their 
grantor  was  lawfully  entitled  to  convey,  and 
did  convey  to  them  the  very  quantity  de- 
noted by  the  description  in  their  deed.  If, 
then,  it  be  admitted  that  a  mistake  was 
made,  whichj  as  between  complainant  and 
Bowlby,  a  court  of  chancery  would  correct, 
a  point  not  free  from  question,  it  is  yet  very 
certain  that  the  change  prayed  for  cannot 
be  made  as  against  defendants." 

RefomuUion  of  Mortgage. 

Where  the  rights  of  a  bona  fide  purchaser 
intervene,  a  reformation  of  the  description 
in  a  mortgage  will  not  he  allowed  to  his 
prejudice.  Reeves  v.  Vinacke,  1  McCrary 
213,  20  Fed.  Cas.  No.  11,663;  Bright  v.  Buck- 
man,  39  Fed.  243;  Bailey  v.  Timberlake,  74 
AU.  221;  Herring  v.  Fitts,  43  Fla.  64,  30 
So.  804,  99  Am.  St.  Rep.  108;  Sickmon  v. 
Wood,  69  III.  329;  Flanders  v.  O'Brien,  46 
Ind.  284;  Hewitt  ▼.  Powers,  84  Ind.  295; 
Yitito  V.  Hamilton,  86  Ind.  137;  Pence  y. 
Armstrong,  95  Ind.  191;  Rinehardt  v.  Reif- 
ers,  158  Ind.  675,  64  N.  £.  459;  Parsons 
First  Nat.  Bank  v.  Wentworth,  28  Kan.  183; 
Dwight  V.  Tyler,  49  Mich.  614,  14  N.  W.  567 ; 
Toll  ▼.  Davenport,  74  Mich.  386,  42  N.  W. 
63;  Cass  County  v.  Oldham,  75  Mo.  50;  Mem- 
phis Loan,  etc.  Assoc,  v.  Arnett,  169  Mo. 
201,  69  S.  W.  365;  Carpenter  Paper  Co.  v. 
Wilcox,  50  Neb.  669,  70  N.  W.  228;  Carter 
V.  Leonard,  65  Neb.  670,  91  N.  W.  674; 
Rutgers  v.  Kingeland,  7  N.  J.  £q.  178,  o/- 
iirmed  7  N.  J.  £q.  668 ;  Youtz  v.  Julliard,  10 
Ohio  Dec.  (Reprint)  298,  20  Cine.  L.  Bui. 
26;  Farmers',  etc.  Bank  v.  Citizens'  Nat. 
Bank,  25  S.  D.  91,  125  N.  W.  642;  Blodgett 
V.  Hobart,  18  Vt.  414;  Lockwood  v.  White, 
65  Vt.  466,  26  Atl.  639.  See  also  Cummings 
V.  Freer,  26  Mich.  128;  McLain  v.  Vandyke 
(Tex.)  26  S.  W.  459;  Tabor  v.  Cilley,  53 
Vt  487. 

Thus  in  Toll  ▼.  Davenport,  74  Mich.  386, 
42  N.  W.  63,  the  court  in  denying  reforma- 
tion said:   "There  was  nothing  in  the  whole 


transaction  even  to  put  the  purchaser  upon 
inquiry  as  to  the  right  of  the  complainant 
in  this  small  parcel  of  land.  li  is  too  well 
settled  to  need  the  citation  of  authority  that 
no  reformation  of  a  mortgage  can  be  made 
affecting  the  property  after  it  has  gone  into 
the  hands  of  a  bona  fide  purchaser  for  value 
without  notice.  That  seems  to  be  the  case 
here,  and  for  that  reason  we  must  hold  that 
the  three  acres  cannot  be  reformed  into  this 
mortgage.*' 

Reformation  of  a  mistake  in  the  descrip* 
tion  of  a  mortgage  against  one  who  pur- 
chased the  property  at  a  sheriff's  sale  on  his 
own  judgment,  without  notice  of  the  mistake 
in  the  mortgage,  will  be  denied.  Rutgers 
V.  Kingsland,  7  N.  J.  Eq.  178  (affirmed  7  N. 
J.  Eq.  658 ) ,  wherein  it  was  said :  "If  a  prior 
mortgage  recorded  does  not,  by  mistake  be- 
tween the  mortgagor  and  mortgagee,  cover 
all  the  land  it  was  intended  to  cover,  it  is 
the  misfortune,  to  say  the  least,  of  the  mort- 
gagee; and,  as  between  him  and  third  per- 
sons acquiring  liens,  it  must  be  considered 
his  negligence.  No  good  general  purpose 
would  be  subserved,  and  much  mischief  would 
result,  from  undertaking  to  reform  such 
prior  mortgages  as  against  subsequent  liens. 
If  it  could  be  reformed  as  against  a  subse- 
quent judgment  creditor,  it  could  be  as 
against  a  subsequent  mortgagee,  for  they  both 
stand  on  the  same  ground.  There  is  nothing  in 
the  proofs,  at  all  events  nothing  upon  which 
the  court  can  satisfactorily  ground  a  decree 
for  the  complainant  in  a  case  of  this  charac- 
ter, to  show  that  Kingsland  had  any  knowl- 
edge of  any  mistake  in  the  mortgage  at  the 
time  of  the  entry  of  his  judgment."  The  court 
further  said :  "If  a  mortgage  is  by  mistake,  as 
between  mortgagor  and  mortgagee,  so  drawn 
as  to  exclude  land  which  they  intended  it 
should  include,  and  the  mortgage  is  recorded 
as  drawn,  and  the  lands  not  included  in  it 
are  sold  to  a  bona  fide  purchaser  without  no- 
tice of  the  mistake;  or  lands  as  well  those 
included  as  those  not  Included  in  the  mort- 
gage but  intended  to  be,  are  sold  together 
with  other  lands  not  intended  to  be  included 
in  the  mortgage,  subject  to  such  mortgage 
on  a  part  of  them,  to  a  bona  fide  purchaser, 
without  notice  of  a  mistake,  the  court  could 
not  .  .  .'  as  against  such  a  purchaser 
correct  such  a  mistake." 

A  mortgage  given  by  a  husband  on  com- 
munity property  in  which  by  virtue  of  a 
statute  the  wife  is  entitled  to  select  a  home- 
stead after  filing  a  declaration  to  that  ef- 
fect will  not  be  reformed  for  a  mistaken  de- 
scription to  the  prejudice  of  the  wife  who 
had  no  knowledge  of  the  transaction.  Adams 
V.  Baker,  24  Nev.  162,  51  Pac.  252,  77  Am. 
St.  Rep.  799. 

■  A  subsequent  purchaser  of  property  from 
a  bona  fide  purchaser  without  notice  of  any 
mistake  in  a  mortgage  will  hold  the  lands 
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not  included  in  such  mortgage  free  from 
the  mortgage,  although  such  subsequent  pur- 
chaser knew  of  the  mistake;  since  by  pur- 
chasing from  him  who  bought  in  good  faith 
without  notice  he  acquired  all  the  rights  and 
equities  of  his  immediate  vendor.  Rutgers 
V.  Kingsland,  7  N.  J.  Eq.  178  {affirmed  7 
N.  J.  Eq.  658). 

In  Rinehardt  v.  Reifers,  158  Ind.  675,  64 
y.  E.  459^  it  appeared  that  the  owner  of  lots 
thirteen  and  fourteen  in  University  Place, 
second  addition  to  West  Lafavette,  mort- 
gaged  the  same  to  appellants  to  secure  a 
debt,  and  by  mutual  mistake  the  premises 
were  erroneously  described  as  "lots  thirteen 
and  fourteen  in  University  Park  addition  to 
West  Lafayette,"  which  mortgage  was  time- 
ly recorded.  Thereafter  the  owner  conveyed 
the  premises  by  quitclaim  deed,  in  which 
the  lots  were  correctly  described,  to  C,  who 
mortgaged  the  same  to  appellee,  the  latter 
having  no  notice  or  knowledge  of  the  mis- 
take or  of  the  existence^  of  the  mortgage 
to  the  appellants.  Appellee  on  the  default 
of  C  brought  foreclosure  proceedings  in 
which  the  appellants  filed  a  cross  complaint 
setting  up  its  mortgage  and  asked  for  re- 
formation of  the  mistake  in  description  and* 
that  it  be  declared  a  senior  and  paramount 
lien.  In  denying  reformation  the  court  said: 
"It  is  undoubtedly  the  law  that  an  erroneous 
description  of  real  estate  in  a  mortgage,  that 
is  full  and  consistently  complete  within  it- 
self, and  clearly  and  correctly  identifies  an- 
other body  of  land,  will  not  be  reformed  to 
embrace  an  entirely  different  tract,  to  the 
prejudice  of  a  subsequent  mortgagee,  who 
accepted  his  mortgage  in  ignorance  of  the 
mistake,  and  in  bona  fide  reliance  upon  the 
appearance  of  the  public  record. 
Here  the  description  in  the  lodge's  mort- 
gage is  'lots  thirteen  and  fourteen  in  Uni- 
versity Park  addition  to  West  Lafayette.' 
We  must  assume,  because  the  cross  com- 
plaints do  not  aver  to  the  contrary,  nor  does 
it  otherwise  appear,  that  there  was  on  the 
public  records  of  Tippecanoe  county  an  ad- 
dition known  as  University  Park  addition 
to  West  Lafayette,  and  that  it  contained 
lots  numbered  thirteen  and  fourteen.  While 
appellee  was  bound  to  take  notice  of  the  rec- 
ord of  both  additions,  as  well  as  of  the  mort- 
gage record,  he  was  not  required  to  take 
notice  that  a  mortgage  which  fully  and  ac- 
curately described  lots  thirteen  and  fourteen 
in  University  Park  addition  was  really 
meant  and  intended  to  describe  lots  thirteen 
and  fourteen  in  the  second  addition.  .  .  . 
It  follows  that  the  trial  court  rightly  ruled 
that  appellee,  having  accepted  his  mortgage 
in  good  faith,  and  without  notice  of  the  mis- 
take in  appellant's  mortgage,  was  an  inno- 
cent purchaser  or  mortgagee,  and  entitled, 
as  against  appellants,  to  the  prior  lien." 


Who  Is  Purchaser  without  Notice. 

One  is  not  an  innocent  purchaser  without 
notice  within  the  rule  that  a  description  in 
a  previous  deed  or  mor1;gage  will  not  be  re- 
formed to  his  prejudice  if  he  knows  of  the 
error  in  the  description  at  the  time  of  the 
conveyance  to  him,  or  if  he  is  conscious  of 
having  the  means  of  such  knowledge  and  does 
not  use  them  as  an  ordinary  prudent  and 
diligent  person  would  do.  Memphis  Loan,  etc. 
Assoc.  V.  Arnett,  169  Mo.  201,  69  S.  W.  365. 
See  to  the  same  effect  Bent  v.  Coleman,  89 
111.  364;  Rhodes  v.  Outcalt,  48  Mo.  367; 
Durant  v.  Crowell,  97  N.  C.  367,  2  S.  E.  641. 

A  judgment  creditor  who  knows  before  he 
recovers  the  judgment  that  the  property  of 
the  judgment  debtor  is  mortgaged,  and  has 
knowledge  of  the  condition  and  uses  of  the 
property  and  understands  the  improbability 
that  any  reasonable  person  would  make  a 
loan  on  an  undivided  and  inseparable  part 
of  the  property  which  gives  value  to  the 
security,  is  not  a  purchaser  without  notice 
within  the  general  rule;  and  as  against  him, 
equity  will  reform  an  erroneous  description 
in  the  mortgage.  Manogue  v.  Bryant,  15 
App.  Cas.  (D.  C.)  245,  wherein  it  was  said: 
''The  knowledge  of  facts  or  circumstances 
reasonably  sufficient  to  put  a  person  of  or^ 
dinary  prudence  upon  inquiry  which,  if  pur- 
sued with  proper  diligence,  would  leacU  to 
the  discovery  of  the  actual  condition  of  the 
title,  is  equivalent  to  knowledge  direct  and 
certain." 

One  cannot  claim  to  be  a  purchaser  with- 
out notice  in  a  suit  to  reform  a  deed  by  one 
who  is  in  possession  of  the  property,  sinoe 
the  fact  of  the  possession  of  a  party  whose 
rights  are  involved  in  a  purchase  is  a  Buf- 
ficient  intimation  of  those  rights  to  put  the 
purchaser  on  an  inquiry  into  their  nature, 
and  failing  to  make  it,  he  is  in  equity  visited 
with  all  the  consequence  of  a  knowledge  of 
his  title.  Baynard  v.  Norris,  5  Gill  (Md.) 
468,  46  Am.  Dec.  647. 

An  attaching  creditor  cannot  claim  protec- 
tion against  the  reformation  of  a  deed  as 
a  bona  fide  purchaser  without  notice,  as  he 
seeks  to  recover  an  old  debt  and  parts  with 
no  present  consideration.  Berry  v.  Sowell, 
72   Ala.    14. 

A  judgment  creditor  is  not  such  a  pur- 
chaser as  will  be  protected  against  a  refor> 
mation.  Lowe  v.  Allen,  68  Ga.  225.  Com- 
pare Vitito  V.  Hamilton,  86  Ind.  137. 

One  who  takes  a  mortgage  on  land  as  se- 
curity for  an  antecedent  indebtedness  with- 
out surrendering  any  new  consideration  is 
not  such  a  bona  fide  purchaser  as  will  be 
protected  against  the  reformation  of  a  mis- 
take in  the  description  of  land  in  a  prior 
mortgage,  even  though  the  second  mortgagee 
has  no  notice  of  any  mistake.     Busenbrake 
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T.  Ramev,  53  Ind.  409.  And  see  to  that 
effect  Parsong  First  Nat.  Bank  v.  Went  worth, 
28  Kan.  183;  Carpenter  Paper  Co.  v.  Wilcox, 
50  Xeb.  659,  70  X.  W.  228;  Day  v.  Day,  84 
X.  C.  408;  Vamer-Collins  Hardware  Co.  v. 
Xew  Xilford  Security  Co.  49  Okla.  613,  153 
Pac.  667.  See  also  Clark  v.  Stout,  32  la. 
213.  But  it  was  held  in  Farmers',  etc.  Bank 
V.  Citizens'  Xat.  Bank,  25  S.  D.  91,  125  N. 
W.  642,  that  a  mortgage  given  for  a  past  in- 
debtedness as  well  as  a  present  advance  mak- 
ing the  entire  indebtedness  one  consideration, 
and  extending  the  time  of  payment  of  the 
past  debt,  stood  on  such  a  consideration  as 
to  give  the  mortgagee  the  character  of  a 
purchaser  for  value;  and  he  having  acted  in 
good  faith  and  w^ithout  notice  of  any  mis- 
take in  a  prior  mortgage,  reformation  of  the 
mistake  was  denied.  See  also  Peters  v.  Fell, 
15  S.  D.  391,  89  X.  W.  1014. 

Where  the  assignee  of  an  insolvent  owner 
of  land  sold  the  land  subject  to  a  mortgage 
which  by  mistake  omitted  from  the  descrip- 
tion thereof  a  part  of  the  property  situated 
on  the  land,  and  the  purchaser  understood 
that  the  mortgage  covered  the  entire  prop- 
erty and  also  had  knowledge  of  a  rumor  in 
circulation  that  there  was  a  mistake  in  the 
mortgage  although  he  did  not  know  just 
what  the  mistake  was,  it  was  held  that  he 
wa^  not  a  purclv.ser  without  notice  and 
could  not  resist  a  reformation  of' the  mort- 
gage in  a  suit  brought  for  that  purpose  by 
the  mortgagee.  Lockwood  v.  White,  65  Vt. 
466.  26  Atl.  639. 

In  Pence  v.  Armstrong,  95  Ind.  191,  it 
was  held  that  where  a  mortgage  sought  to 
be  reformed  contains  a  description  which 
while  defective  is  sufficient  to  put  a  purchas- 
er on  inquiry  reformation  may  be  ordered. 
The  court  said:  **This  mortgage  did  not  fail 
to  describe  the  land,  but  the  description  was 
defective  and  uncertain  without  the  aid  of 
averments.  Such  descriptions,  however,  are 
not  void,  as  they  may  be  made  certain  by 
averment.  This  description  was  thus  made 
certain.  The  southwest  corner  of  the  Jack- 
son lot,  the  starting  point,  was  alleged  to 
be  208  feet  south  of  lot  seven  (7),  in  Wil- 
liam's second  addition  to  the  city  of  An- 
derson. This  averment  fixed  the  starting 
point.  The  starting  point  being  fixed,  the 
boundary  line  is  given.  It  is  true  that  the 
third  line  is  described  as  running  west  from 
the  alley,  but  as  it  is  impossible  to  reach 
a  point  east  of  the  starting  point  by  running 
in  such  direction,  this  word  must  be  disre- 
garded as  a  false  description.  Dropping 
this  word  from  the  description  the  third  line 
runs  from  the  alley  to  a  point  east  of  the 
starting  point.  This  point  is  not  fixed  by 
the  description,  and  hence  the  appellee  de- 
sires the  mortgage  reformed  by  substituting 
the  word  'north'  for  'west,'  so  as  to  fix  this 
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point  directly  north  of  the  southeast  corner 
of  said  premises.  Without  the  reformation 
sought,  however,  it  is  manifest  that  the  de- 
scription, as  written,  embraces  all,  or  the 
greater  portion  of,  the  land  purchased  by 
Walden,  and  he  is,  therefore,  bound  by  either 
actual  or  constructive  notice  of  this  mort- 
gage, both  of  which  are  averred.  The  mere 
fact  that  it  is  necessary  to  reform  this  mort- 
gage so  as  to  fix  definitely  the  northeast 
corner  of  these  premises  in  no  manner  ex- 
onerates him  from  such  consequences  as 
notice  of  the  mortgage  imposes.  If  this  mort- 
gage contained  no  description  of  these  prem- 
ises, it  could  not  be  reformed  and  foreclosed 
against  an  innocent  purchaser,  but  it  does 
contain  a  description,  and  this  description, 
though  defective,  was  sufficient  to  put  Walden 
upon  inquiry,  and  thus  to  charge  him  with 
notice  of  the  extent  of  the  premises  intended 
to  be  embraced  in  the  mortgage."  See  to 
the  same  effect  Bowen  v.  Wood,  35  Ind.  268; 
Doom  y.  Holmes,  9  Kan.  App.  520,  60  Pac. 
1096. 


▼. 
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Schools  —  Teaehine  of  Mnsie* 

Under  the  provisions  of  section  7478  of  the 
General  Statutes  of  1909,  it  is  competent  for 
a  school  district  board  to  provide  that  other 
branches  shall  be  taught  than  those  specifi- 
cally enumerated  in  the  section,  and  in  the 
discretion  of  the  board  they  may  provide  for 
instruction  in  music  by  a  qualified  teacher. 

[See  note  at  end  of  this  case.] 

Same. 

The  uniform  course  of  study  prepared  by 
the  state  board  of  education  for  the  common 
schools  of  the  state  for  the  year  1914,  under 
the  authority  of  chapter  272  of  the  Laws  of 
1913,  authorizes  the  teaching  of  music  in 
such  schools. 

[See  note  at  end  of  this  case.] 

Same. 

It  is  within  the  discretion  of  the  school  dis- 
trict boards  to  determine  whether  all  subjects, 
including  music,  shall  be  taught  by  a  single 
teacher  or  to  provide  that  music  shall  be 
taught  by  another  teacher,  provided  such  oth- 
er possesses  the  qualifications  and  authority 
required  by  the  school  laws 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
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Appeal  from  District  Court,  Harvey  county : 
Prigo,  Judge. 

Action  by  Joseph  Epley,  plaintiff,  against  J. 
M.  Hall  et  al.,  defendants.  Judgment  for  de- 
fendants. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Afetkhed. 

Fromk  L.  Miurtin,  Cyrus  8.  BowfMm  and  /. 
Sidney  'Sye  for  appellant. 

Charles  E,  Brctmne  for  appellees. 

[550]  Johnston,  C.J. — ^This  suit  wm 
brought  by  Joseph  Epley,  a  taxpayer  of  Har- 
vey county,  to  enjoin  J.  M.  Hall,  George  Kline 
and  Otis  Moots,  members  of  the  school  board 
of  district  No.  41,  from  paying  any  money  out 
of  the  funds  of  the  school  district  to  defendant 
Irene  Kelley,  a  music  teacher  employed  by 
the  board.    The  injunction  was  denied. 

The  case  was  tried  before  the  court  upon 
an  agreed  statement  of  facts,  setting  forth 
that  Irene  Kelley,  who  held  a  certificate  as 
a  qualified  teacher  of  vocal  music,  applied  to 
and  was  employed  by  the  board,  in  addition  to 
the  regular  qualified  teacher,  to  supervise 
and  teach  music  in  the  district  school,  which 
had  about  twelve  pupils.  Under  the  plan 
adopted  she  visited  the  school  once  each 
month  while  school  was  in  session  and  in  the 
presence  of  the  regular  teacher,  gave  a  model 
lesson  in  vocal  music  and  left  directions  with 
the  regular  teacher  to  be  followed  during  the 
coming  month,  after  reviewing  the  work  that 
had  been  done  during  the  previous  month. 
Her  salary  for  this  work  was  fixed  at  five 
dollars  a  month.  Before  employing  Miss 
Kelley,  the  board  had  had  some  correspond- 
ence with  the  state  superintendent  of  public 
instruction  and  the  attorney-general  with 
reference  to  the  legality  of  making  the  con- 
tract for  this  work,  and  were  advised  that  it 
was  within  their  authority. 

Plaintiff  contends  that  the  contract  was  un- 
authorized and  illegal,  as  being  an  attempt  to 
substitute  Miss  Kelley's  plan  of  music  study 
for  the  plan  adopted  by  the  state  board  of 
education  pursuant  to  chapter  272  of  the 
Laws  of  1913,  providing  [551]  for  a  uniform 
course  of  study  for  rural  schools.  Defendants 
contend  that  the  law  authorizes  the  board  to 
provide  for  the  teaching  of  music,  and  the 
question  as  to  how  they  should  provide  for  it 
was  a  matter  within  their  own  discretion, 
whose  exercise  is  not  to  be  reviewed  in  a  court 
if  there  is  no  abuse  of  their  power  and  dis- 
cretion. 

In  respect  to  rural  schools  the  law  provides: 

"That  in  each  and  every  school  district 
shall  be  taught  orthography,  reading,  writing, 
English  grammar,  geography,  arithmetic,  his- 
tory of  l:he  United  States  and  history  of  the 
state  of  Kansas,  and  such  other  branches  as 
mav  be   determined  bv  the   district  board: 


Provided,  That  the  instruction  given  shall  be 
in  the  English  language.''  (Gen.  Stat.  1909, 
§  7478.) 

The  provision  which  permits  other  branches 
to  be  taught  vests  the  district  board  with. 
authority  to  provide  for  the  teaching  of 
music.  Board  of  Education  v.  Welch,  51  Kan. 
792,  33  Pac.  654. 

It  is  contended  that  the  question  whether  or 
not  music  shall  be  taught  is  controlled  by 
chapter  272  of  the  Laws  of  1913.    That  act 
provides  in  effect  that  the  state  board  of  edu- 
cation shall  prepare  a  course  of  study  for  the 
common  schools  of  the  state  of  Kansas,  and 
arrange  it  so  that  no  pupil  shall  be  required 
to  study  or  recite  in  more  than  sue  of  the 
subjects  comprising  the  curriculum,  and  pro- 
viding that  the  course  of  study  shall  be  wholly 
based  upon  texts  which  have  been  adopted 
by  the  state  school  book  commission.    Certain 
subjects  are  designated  as   major   subjects, 
upon  which  the  pupils  are  required  to  study 
and  recite,  but  different  provisions  may   be 
made  as  to  other  subjects,  and  while  music  is 
not  mentioned  as  one  of  the  major  subjects 
comprising  the  curriculum,  the  teaching  of 
vocal  music  was  authorized  in  the  course  of 
study  prepared  for  1914,  the  year  in  which 
this  controversy  arose.     There  was  a  provi- 
sion that  fifteen  minutes  of  every  morning 
should  be  given  to  general  exercises,  including 
devotionals,  and  that  in  these  exercises  music 
might  be  varied  with  current  events  and  stor- 
ies having  ethical  value,  but  suggesting  that 
two  mornings  of  each  week  be  given  over  to 
music.     It  appears  that  music  was  not  only 
recognized  by  the  board  as  a  proper  part  of 
the  course   of  study,  but  in  the  prescribed 
course,  those  [552]   in  charge  of  the  schools 
were  urged  to  make  provision  for  training 
the  pupils  in  music,  as  follows: 

"Teach  vocal  music,  if  you  can,  during 
your  period  for  general  exercises.  Give  at 
least  two  lessons  each  week.  Write  the  scale 
on  the  board  and  drill  on  singing  it.  Use  any 
device  for  developing  a  tone  and  giving  the 
timid  confidence  enough  to  make  an  effort. 
Sing  frequently.  Many  pupils  are  afraid  to 
sing  in  school,  but  they  should  be  encourajjed 
to  make  the  attempt.  Singing  exerts  only  the 
.best  influence  over  a  school.  Learn  manv 
good  rote  songs.  If  possible,  get  song  books 
for  your  school." 

Thus  it  appears  that  although  music  was 
not  designated  as  a  major  subject,  it  was  • 
included  in  the  regular  course  of  study  pre- 
pared by  the  state  board.  Under  these  pro- 
visions, the  district  board  therefore  had  abun- 
dant authority  to  provide  for  music  in  the 
school  and  pay  for  the  same. 

Being  vested  with  authority  and  discretion 
in  the  employment  of  teachers,  the  district 
board  was  at  liberty  to  determine  whether  the 
interests  of  the  pupils  would  be  best  sub- 


■erred  by  the  employment  "of  more  than  one 
teacher,  and  the  branches  to  be  taught  by 
each-  The  board  was,  of  course,  required  to 
employ  qualified  teachers,  and  it  appears  that 
the  one  employed  in  this  instance  had  passed 
the  examination  required  by  law  and  held  a 
certificate  which  certifies  that  she  had  fur- 
nibbed  8atisfactory  evidence  of  good  moral 
character,  successful  experience  in  teaching, 
and  was  otherwise  legally  qualified  as  a 
teacher. 
The  judgment  is  affirmed. 


NOTE. 
TeaeHiiis  of  Music  in  Public  Sobools. 

In  the  few  cases  wherein  the  question  of 
the  teaching  of  music  in  the  public  schools  has 
arisen,  music  has  been  held  to  be  a  study 
which  the  public  school  authorities  in  the  ex- 
ercise of  their  discretion  may  properly  pre- 
scribe under  the  authority  of  a  statute  di- 
recting them  in  a  general  way  to  prepare  a 
course  of  study  for  their  schools. 

Thus  in  Indiana  a  statute  (R.  S.  1881, 
§  4497)  provides  as  follows:  "The  common 
schools  of  the  state  shall  be  taught  in  the 
English  language;  and  the  trustee  shall  pro- 
vide to  have  taught  in  them  orthography, 
reading,  writing,  arithmetic,  geography,  Eng- 
lish grammar,  physiology,  history  of  the  Unit- 
M  States,  and  good  behavior,  and  such  other 
branches  of  learning  and  other  languages  as 
the  advancement  of  pupils  may  require  and 
the  trustees  from  time  to  time  direct/'  Under 
that  statute  it  has  been  held  that  the  teach- 
ing of  music  in  the  public  schools  was  discre- 
tionarv  with  the  school  trustees,  and  that  ft 
rule  or  regulation  prescribed  by  the  authori- 
ties of  a  city  high  school  that  "each  pupil 
of  their  high  school  should,  at  stated  inter- 
vals, employ  a  certain  period  of  time  in  the 
study  and  practice  of  music  and,  for  that 
purpose,  should  provide  himself  with  a  pre- 
scribed book,"  was  a  reasonable  regulation 
which  the  pupils  of  the  school  were  under  a 
duty  to  observe  and  to  which  their  parents 
must  submit  notwithstanding  their  personal 
wishes  in  the  matter.  State  v.  Webber,  108 
Ind.  31,  8  N.  E.  708,  58  Am.  Rep.  30.  Follow- 
ing that  .case  it  was  held  in  Myers  Pub.  Go. 
V.  White  River  School  Tp.  28  Ind.  App.  91,  62 
N.  E.  66,  that  school  trustees  had  authority 
to  purchase  music  charts,  the  placing  of  the 
charts  in  the  schools  and  their  use  by  the 
pupils -being  equivalent  to  a  direction  by  the 
trustees  that  vocal  music  should  be  taught 
in  the  schools 

Certain  statutes  of  Iowa  have  been  con- 
strued as  authorizing  the  public  school  au- 
thorities to  provide  for  the  teaching  of  music 
in  the  schools  and  to  purchase  organs  for  use 
hi  aiding  in  the  instruction.     Bellmeyer  r. 
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Independent  Dist   44   la.  564,  wherein  the 
court  said:     "It  will  not  be  claimed   that 
there  is  any  express  power  given  by  statute 
to  purchase  musical  instruments  for  the  use 
of  public  schools.    Section  1729  of  the  Code, 
in  enumerating  the  powers  of  the  board  of 
directors,  provides  that  *they  may  use  any 
unappropriated  contingent  fund  in  the  treas- 
ury to  purchase  records,  dictionaries,  maps, 
charts   and   apparatus   for   the    use   of   the 
schools  of  their  districts,  but  shall  contract 
no  debts  for  this  purpose.'    Section  1766  pro- 
vides that  persons  desiring  to  pass  an  exam- 
ination as  teachers  shall  be  examined  as  to 
their  competency  to  teach  orthography,  read- 
ing, writing,  arithmetic,  geography,  English 
grammar,    physiology    and    history    of    the 
United  States;  and  section  1767  of  the  Code 
provides  that  if  the  examination  be  satisfac- 
tory a  certificate  to  that  effect  shall  be  given. 
Section    1768   prohibits    the    employment   of 
4inyone  to  teach  a  public  school,  which  re- 
ceives   its   distributive   share   of   the   school 
fund,  unless  he  shall  have  a  certificate.    Sec- 
tion 1717  provides  that  each  district  town- 
ship at  the  annual  meeting  shall  have  power 
to  determine  Vhat  additional  branches  shall 
be  taught  in  the  schools  of  the  district,*  and 
section  1806  provides  that  independent  dis- 
tricts shall  be  governed  by  the  laws  enacted 
for  the  regulation  of  district  townships,  so 
far  as  the  same  may  be  applicable.    We  are 
of  opinion  that,  under  these  provisions  of  the 
statute,  the  independent  district,  defendant, 
had  the  power  to  determine  that  music  shall 
be  taught  in  the  schools  as  a  branch  of  edu- 
cation, and  as  it  appears  from  the  record  be- 
fore us  that  a  music  teacher  was  employed, 
and  all  of  the  schools  but  one  were  supplied 
with  a  musical  instrument,  we  must  presume, 
in  the  absence  of  evidence  to  the  contrary, 
that   the  proper   order    and   direction   were 
made.    Having  found  that  the  power  existed 
it  will  certainly  be  conceded  that  a  musical 
instrument    is    properly    connected    with    a 
musical  education  so  as  to  be  denominated 
apparatus   in   the   language   of   the   statute 
above  quoted.** 

In  the  reported  case  a  discretionary  au- 
thority to  provide  for  the  teaching  of  music 
in  the  public  schools  is  held  to  be  conferred 
by  a  Kansas  statute  which  provides  as  fol- 
lows :  "In  each  and  every  school  district  shall 
be  taught  orthography,  reading,  writing,  Eng- 
lish grammar,  geography,  arithmetic,  history 
of  the  United  States  and  history  of  the  state 
of  Kansas,  and  such  other  branches  as  mav  be 
determined  by  the  district  board:  Provided, 
that  the  instruction  given  shall  be  in  the 
English  language."  A  statute  similar  in 
terms  to  that  just  quoted  has  been  referred 
to  as  "paragraph  5634  of  the  general  school 
law."  Board  of  Education  v.  Welch,  51  Kan. 
792,  33  Pac.  654,  a  decision  sustaining  the 
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power  to  maintain  a  high  school,  wherein  it 
appeared  that  vocal  music  was  part  of  the 
course  of  study  therein,  but  there  was  no  dis- 
cussion as  to  the  power  to  prescribe  that  par- 
ticular  study. 

A  statute  of  Illinois  expressly  provides  for 
the  teaching  of  vocal  music  in  the  public 
schools  of  the  state.  It  enacts  that  every 
school  established  under  its  provisions  ''shall 
be  for  the  instruction  in  the  branches  of  edu- 
cation prescribed  in  the  qualifications  for 
teachers,  and  in  such  other  branches,  includ- 
ing vocal  music  and  drawing,  as  the  directors, 
or  the  voters  of  the  district,  at  the  annual 
election  of  directors,  may  prescribe,"  See 
Powell  V.  Board  of  Education,  97  111.  375,  37 
Am.  Sep.  123. 


WILLIAMS  ET  AL. 

V. 

SANDLES  ET  AL. 

Ohio  Supreme  Court — ^November  19,  1915. 
OS  Ohio  St.  92;  112  N.  E,  206. 


Weisl&ts  and  Measures  ~  Statute  Pre- 
soribins  Standard  ~  Validity. 

The  authority  to  prescribe  a  standard  of 
weights  and  measures  not  being  vested  by  the 
Constitution  of  the  United  States  exclusively 
in  Congress,  it  is  within  the  power  of  the 
legislatures  of  the  several  states  to  enact 
laws  fixing  and  regulating  standards  of 
weights  and  measures  in  all  respects  in  which 
Congress  has  not  legislated  upon  the  sub- 
ject. Section  6415,  General  Code,  as  amended 
March  12,  1913  (103  O.  L.  139),  prescrib- 
ing the  dimensions  of  the  peck  and  lesser 
measures,  is,  therefore,  valid. 

[See  note  at  end  of  this  case.] 

Same. 

The  provisions  of  section  7966 — 1,  General 
Code,  authorizing  the  condemnation  and  con- 
fiscation  of  false  or  fraudulent  weighing  or 
measuring  devices,  are  within  the  police  power 
of  the  state,  and  do  not  contravene  either  the 
state  or  federal  constitution. 

[See  note  at  end  of  this  case.] 

Error  to  Court  of  Appeals,  Franklin 
county. 

Action  by  Bert  Williams  et  al.,  plaintiffs, 
against  Sandles  et  aL,  defendants.  To  re- 
view judgment  rendered,  plaintiffs  bring  er- 
ror.    Affibmed. 

[93]  This  case  originated  in  the  court  of 
common  pleas  of  Franklin  county,  and  was 
taken   on   appeal   to   the   court   of   appeals. 


where  the  plaintiffs  in  error,  Bert  Williams 
and  Charles  Goldstein,  filed  their  amended 
petition  and  sought  to  enjoin  tlie  state  agri- 
cultural commission  and  the  local  sealer  of 
weights  and  measures  from  enforcing  the 
statutes  of  the  state  regulating  weights  and 
measures  and  from  condemning  and  confis- 
cating certain  measures  belonging  to  plain-^ 
tiffs  and  used  by  them,  as  dealers  in  produce 
in  the  city  of  Columbus,  in  measuring  com- 
modities in  which  they  deal.  A  general  de- 
murrer  was  sustained  and  the  amended  peti- 
tion dismissed.  To  reverse  that  judgment 
this  proceeding  in  error  is  prosecuted. 

H,  H,  FeUman  and  F,  8.  Monnett  for 
plaintiffs  in  error. 

Edward  C.  Turner,  John  0,  Price^  William 
J,  Ford,  and  John  L,  Davies  for  defendants 
in  error. 

Matthias,  J. — The  demurrer  tq  the  peti- 
tion presents  squarely  the  questions: 

First.  Whether  the  authority '  to  prescribe 
a  standard  of  weights  and  measures  is  vested 
exclusively  in  the  congress  of  the  United 
States,  and  the  legislatures  of  the  several 
states  are  precluded  from  the  exercise  of  any 
such  power. 

Second.  Whether  the  condemnation  and 
confiscation  of  measures  which  do  not  con- 
form to  a  lawfully  established  standard  in 
the  manner  authorized  [94]  by  Section 
7965-1,  General  Code,  is  a  violation  of  any 
provision  of  the  state  or  federal  constitution. 

Plaintiffs  contend  that  by  reason  of  the 
provisions  of  Section  8  of  Article  1  of  the 
Constitution  of  the  United  States,  which  con- 
fers upon  congress  the  "power  ...  to 
coin  money,  regulate  the  value  thereof,  and 
of  foreign  coin,  and  to  fix  the  standard  of 
weights  and  measures,"  ihe  state  is  entirely 
without  authority  to  enact  any  laws  upon 
that  subject.  It  is  to  be  noted  that  in  thie 
same  section  in  which  power  is  conferred  up- 
on congress  to  fix  a  standard  of  weights  and 
measures  authority  is  also  granted  to  coin 
money  and  regulate  its  value.  In  Section 
10  of  Article  I  of  the  Federal  Constitution 
it  is  provided  that  "Xo  state  shall  .  .  . 
coin  money,"  but  nowhere  in  the  constitu- 
tion is  there  any  provision  whatever  preclud- 
ing the  state  from  legislating  on  the  subject 
of  the  standard  of  weights  and  measures. 
Such  power  is  not  prohibited  by  the  consti- 
tution, and  consequently  under  Article  X  of 
the  Amendments  is  reserved  to  the  states. 

The  authorities  are  uniform  in  holding 
that  states  are  precluded  from  exercising  a 
power  only  when  the  power  over  such  sub- 
ject is  in  express  terms  conferred  exclusive- 
ly upon  the  federal  government,  or  where 
such  grant  of  authority  to  th*"  national  gov- 
ernment is  attended  by  an  express  prohibi- 
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tion  uptm  its  exercise  by  the  -state  or  the 
exercise  thereof  by  both  would  be  clearly 
and  necessarily  contradictory  and  repugnant. 
It  is  quite  apparent,  therefore,  that  the  pow- 
er to  adopt  and  [95]  prescribe  a  standard  of 
weigi^hta  and  measures  was  not  conferred  by 
the  constitution  exclusively  upon  the  con- 
gress of  the  United  States,  and  that  it  is 
within  the  power  of  the  legislatures  of  the 
several  states  to  enact  laws  fixing  and  regu- 
lating standards  of  weights  and  measures  in* 
all  respects  in  which  congress  has  not  legis- 
lated upon  the  subject. 

The  case  of  Weaver  v.  Fegely,  29  Pa.  St. 
27,  70  Am.  Dec  151,  is  a  leading  case  upon 
the  subject,  and  the  rule  there  stated  has 
been  adopted  and  followed  without  exception. 
It  is  there  held  that  "The  mere  grant  in  the 
federal  constitution  to  Congress  to  regulate 
weights  and  measures  does  not  extinguish 
the  right  in  the  states  over  the  same  sub- 
ject, until  Congress  shall  have  exercised  the 
power  conferred." 

Upon  this  subject  it  is  stated  in  Pomeroy 
on  Constitutional  Law  (10th  ed.)  Section  410, 
that  "While  the  power  to  coin  money  and 
regulate  its  value  was  thus  given  exclusive- 
ly to  Congress,  the  power  to  fix  the  standard 
of  weights  and  measures  was  left  in  the 
hands  of  the  states  as  well  as  of  the  general 
government.  As  long  as  this  power  remains 
dormant  in  the  national  legislature,  the  lo- 
cal commonwealths  may  fully  exercise  it." 
The  power  conferred  upon  congress  by  the 
constitution  has  never  been  exercised  by  it 
in  any  manner  other  than  by  the  passage 
of  a  permissive  statute.  Until  congress  ex- 
ercises the  power  conferred  upon  it  and  acts 
authoritatively,  it  is  clear  that  the  several 
states  may  for  themselves,  as  indeed  they 
have,  adopt  standards  and  regulate  weights 
and  measures.  In  so  far  as  there  has  been 
[96]  any  legislation  by  congress  this  state 
has  adopted  the  standards  so  fixed.  In  1836, 
in  pursuance  of  an  act  of  congress,  the  sec- 
retary of  the  treasury  furnished  a  standard 
half-bushel  measure  to  the  states,  that  being 
the  standard  in  use  by  the  government  in  its 
custom  houses  Section  6414  of  the  General 
Code  of  Ohio  is  merely  an  adoption  in  form 
and  dimensions  of  that  standard  half-bushel 
measure  for  this  state,  aqd  Section  6415, 
General  Code,  as  amended  March  12,  1913 
(103  O.  L.  139),  of  which  the  plaintiffs  now 
complain,  prescribes  the  dimensions  and  ca- 
pacities of  the  peck  and  lesser  measures,  as 
to  which  there  has  been  no  legislation  what- 
ever, permissive  or  otherwise,  by  congress, 
and  no  authority  has  questioned  the  right  of 
the  states  to  act  upon  matters  of  this  char- 
acter in  respects  which  have  been  in  nowise 
covered  by  the  acts  of  congress.  As  has  been 
well  stated,  the  provisions  of  our  law  of 
which   complaint  is  now  made  merely  pre- 
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scribe,  for  the  lesser  measures  named,  the 
contour  and  dimensions  essential  to  make 
them  conform  to  the  adopted  standard  half- 
bushel  measure,  so  as  to  secure  fairness  and 
uniformity  and  also  admit  of  the  proper  ap- 
plication of  the  heaping  rule  of  measure- 
ment which  is  defined  by  Section'  6416, 
General  Code.  In  the  absence  of  a  statute 
regulating  the  contour  and  dimensions  of  a 
standard  measure  in  addition  to  prescribing 
its  cubic  contents,  the  law  requiring  the  heap- 
ing of  certain  articles  of  produce  could 
readily  be  rendered  inefi'ective  by  increasing 
the  height  and  decreasing  the  diameter  of 
such  measure.  It  is  clearly  [97]  within  the 
rights  and  powers  of  the  state  to  enact  and 
enforce  such  regulatory  statutes. 

It  is  contended  by  plaintiffs  that  the  pro- 
visions of  Section  796&-1,  which  authorize 
the  condemnation  and  confiscation  of  weights 
and  measures  or  false  or  fraudulent  meas- 
uring and  weighing  devices,  are  violative 
of  the  due-process  clause  of  both  the  state 
and  federal  constitutions,  and  the  question 
is  presented  whether  the  enactment  and  en- 
forcement of  such  provisions  are  a  valid  ex-^ 
ercise  of  the  police  power  of  the  state. 

It  has  been  held  by  this  court  in  the  case 
of  State  V.  French,  71  Ohio' St.  186,  1  Ann. 
Cas.  .948,  73  N.  E.  216,  104  Am.  St.  Rep. 
770,  that  the  legislature  may  provide  for  the 
protection  of  fish,  and  to  that  end  may  de- 
clare nets  set  or  used  contrary  to  law  a 
public  nuisance  and  that  they  may  be  de- 
stroyed by  wardens  and  other  executive  offi- 
cers, and  Section  6968-2,  Revised  Statutes, 
as  amended  April  26,  1898  (93  0.  L.  303), 
is  not  in  that  respect  unconstitutional  on 
the  ground  that  it  deprives  the  citizen  of 
his  property  without  due  process  of  law. 
The  judge  delivering  the  opinion  quotes  ap- 
provingly from  Law  ton  v.  Steele,  162  U.  S. 
133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385: 
''To  justify  the  state  in  thus  interposing  its 
authority  in  behalf  of  the  public,  it  must 
appear,  first  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the 
purpose  and  not  unduly  oppressive  upon  in- 
dividuals.*'  The  court  in  applying  the  test 
held  that  the  value  of  the  property  was  a 
very  proper  matter  [98]  for  consideration. 
The  case  of  State  v.  French  was  distinguished 
from  that  of  Edson  v.  Crangle,  62  Ohio  St. 
49,  66  N.  E.  647,  upon  the  ground  that  the 
statute  considered  in  the  former  case  did 
not  declare  the  nets  which  did  not  conform 
to  the  standard  prescribed  a  public  nuisance 
to  be  summarily  abated.  We  think  a  further 
distinction  of  this  case  from  that  of  Edson 
V.  Crangle,  may  be  found  in  the  fact  that 
these  measures,  if  outlawed  as  measures,  as 
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they  are,  have  in  fact  no  value  at  all.  Be- 
ing false  and  fraudulent  measuring  devices, 
they  are  of  use  only  to  deceive  and  defraud, 
and  certainly  there  could  be  no  value  in  an 
article  of  that  nature  such  as  to  admit  of 
any  claim  for  reimbursement.  Its  use,  in 
fact  the  only  use  to  which  it  can  be  put, 
is  made  a  crime. 

In  this  connection  we  quote  from  Mullen 
V.  Mosely,  13  Idaho  457,  13  Ann.  Cas.  450, 
121  Am."^St.  Rep.  277,  12  L.R.A.(N.S.)  394: 
"The  police  authorities  of  the  state  may  be 
properly  invested  with  power  and  authority 
to  seize  and  destroy  public  nuisances  and  to 
seize  such  instruments  and  devices  as  are 
designed  and  intended  for  use  in  the  com- 
mission of  crime.  .  .  .  The  police  power 
of  the  state  extends  to  ever3rthing  necessary 
or  essential  to  the  due  and  ample  protection 
of  the  public  morals  and  the  maintenance 
of  the  peace  and  quiet  of  the  state  as  well 
as  to  the  protection  of  life  and  property, 
and  in  the  exercise  of  that  power  the  state 
may  authorize  its  officers  to  summarily 
abate  and  destroy  nuisances  and  those  things 
specifically  designed  and  prepared  for  the 
commission  of  crime." 

[99]  In  that,  case  the  court  held  that 
where  property  is  of  little  value  and  is  used 
for  an  illegal  purpose  the  legislature  may 
declare  it  a  nuisance  and  direct  its  summa- 
ry abatement.  It  may  be  contended  that  the 
distinction  made  between  the  cases  of  State 
V.  French,  supra,  and  Edson  v.  Crangle,  su- 
pra, does  not  apply  to  the  case  at  bar  for 
the  reason  that  the  legislature  has  not  ex- 
pressly declared  measures  or  measuring  de- 
vices not  in  accordance  with  the  standard 
prescribed  to  be  public  nuisances.  We  are 
constrained  to  adopt  here  the  suggestion  so 
aptly  made  by  Judge  Bigger  in  the  decision 
on  the  demurrer  to  the  original  petition  in 
this  case:  '^That  false  weights  are  an  abom- 
ination in  the  sight  of  the  Lord  we  have  the 
authority  of  the  Holy  Writ,  and  that  false 
weights  and  measures  were  regarded  as  an 
abomination  in  the  sight  of  men  is  evidenced 
by  the  fact  that  the  use  of  such  weights  and 
measures  was  indictable  at  common  law." 
Certainly,  a  mere  statement  or  declaration 
by  the  legislature  would  not  and  could  not 
make  more  clear  the  fact  that  devices  used 
and  kept  for  use  only  for  the  purpose  of 
deceiving  and  defrauding  the  public  in  mar- 
ket places  are  in  and  of  themselves  a  public 
nuisance.  The  legislature  has  clearly  so  re- 
garded them  by  making  their  use  a  crime 
and  in  recognizing  them  as  being  within  the 
police  power  of  the  state  and  making  them 
subject  to  summary  condemnation  and  con- 
fiscation. 

The  necessity  of  regulation,  such  as  prc>- 
vided  by  the  statute  under  consideration,  as 
well  as  an  ample  justification  of  the  method 


of  enforcement  provided,  is  found  in  the  lan- 
guage used  by  Justice  [100]  Day,  speaking- 
for  the  supreme  court  of  the  United  States, 
in  the  case  of  Schmidinger  v.  Chicago,  226 
U.  S.  678,  Ann.  Cas.  1914B  284,  33  S.  Ct. 
182,  57  U.  S.  (L.  ed.)  364,  in  which  case 
the  constitutionality  of  an  ordinance  pre- 
scribing the  weight  of  loaves  of  bread  made 
and  sold  in  the  city  of  Chicago  was  upheld: 

"Furthermore,  laws  and  ordinances  of  the 
character  of  the  one  here  under  consideration 
and  tending  to  prevent  frauds  and  requiring 
honest  weights  and  measures  in  the  sale  of 
articles  of  general  consumption,  have  long 
been  considered  lawful  exertions  of  the  police 
power.  .  .  .  This  court  has  had  frequent 
occasion  to  dcfclare  that  there  is  no  absolute 
freedom  of  contract.  The  exercise  of  the 
police  power  fixing  weights  and  measures  and 
standard  sizes  must  necessarily  limit  the 
freedom  of  contract  which  would  otherwise 
exist.  Such  limitations  are  constantly  im- 
posed upon  the  right  to  contract  freely,  be- 
cause of  restrictions  upon  that  right  deemed 
necessary  in  the  interest  of  the  general  wel- 
fare." 

These  regulations  prescribing  a  standard 
of  weights  and  measures  would  be  of  little 
practical  benefit  to  the  people,  in  whose  in- 
terest they  are  enacted,  without  an  adequate, 
prompt  and  efficacious  method  of  enforcing 
the  adoption  and  use  thereof.  The  thorough- 
ness and  efficiency  of  the  method  of  enforce- 
ment provided  by  Section  7965-1,  and  about 
to  be  applied  by  the  defendants,  is  attested 
by  the  fact  that  plaintiffs  complain  only  of 
the  impending  action  under  authority  of 
such  statute,  there  being  no  allegation  in  the 
petition  that  the  defendants  threaten  or  con- 
template the  institution  [101]  of  a  criminal 
prosecution  under  Section  13106  or  13109, 
Qeneral  Code. 

For  the  reasons  heretofore  stated  the  pro- 
visions of  Section  7965-1  do  not  contravene 
either  the  state  or  the  federal  constitution 
and  are  valid.  It  follows  that  the  court  of 
appeals  properly  sustained  a  demurrer  to  the 
amended  petition,  and  such  judgment  is  af- 
firmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue,  Wana- 
maker,  Newman  and  Jones,  JJ,,  concur. 

NOTZL 

Validity  of  I^egrislation  for  PreTentioiL 
of  Fraud  in  Weights  and  Measures. 

Introductory,  167. 

Legislation  Establishing  Standard,  157. 

Legislation  Requiring  Conformity  with 
Standard,  157. 

Legislation  Requiring  Inspection  and  Seal- 
ing, 159. 


WILLIAMS  ▼ 

9S  Ohio 

Legislation  Bequiriog  Use  of  Public  Scales, 
159. 

Legislation  Requiring  Weighing  and  Measur- 
ing by  Public  Officer,  160. 

Legislation  Regulating  Deduetiona,  160. 


IfUroductary, 

The  present  note  collects  and  discusses  the 
more  recent  cases  passing  on  the  validity  of 
legislation  intended  to  prevent  fraud  in 
weights  and  measures.  The  earlier  cases 
are  considered  in  the  note  to  State  v.  Co- 
operative Store  Co.  Ann.  Gas.  1912C  248. 

ZtCifisiation  Eatdblishing  Standard, 

The  holding  of  the  reported  case  is  that 
a  state  may  pass  a  law,  under  its  police 
power,  establishing  standards  for  weights 
and   measures. 

In  Schmidinger  v.  Chicago,  226  U.  S.  578, 
Ann.  Gas.  1914B  284,  33  S.  Ct.  182,  67  U. 
S.  <L.  ed.)  364,  it  was  held  that  a  city  or- 
dinance providing  that  the  standard  weight 
of  a  loaf  of  bread  shall  be  a  pound  avoir- 
dupois does  not  violate  the  Fourteenth 
Amendment  of  the  United  States  Constitu- 
tion. Nor  does  such  an  ordinance,  the  court 
held,  unlawfully  interfere  with  the  freedom 
of  contract.  In  so  holding  the  court  said: 
*The  making  and  selling  of  bread,  particu- 
larly in  a  large  city  where  thousands  of 
people  depend  upon  their  supply  of  this  nec- 
essary of  life  by  purchase  from  bakers,  is 
obviously  one  of  the  trades  and  callings 
which  may  be  the  subject  of  police'  regula- 
tion. This  general  proposition  is  conceded 
by  connsel  for  plaintiff  in  error,  but  it  is 
contended  that  the  limitation  of  the  right 
to  sell  bread  which  this  ordinance  under- 
takes to  make  in  fixing  a  standard  loaf  of 
sixteen  ounces  and  other  half,  three-quarter, 
double,  triple,  quadruple,  quintuple  or  sex- 
tuple loaves,  is  such  an  unreasonable  and 
arbitrary  exercise  of  legislative  power  as  to 
render  it  unconstitutional  and  void.  This 
court  has  frequently  affirmed  that  the  local 
authorities  intrusted  with  the  regulation  of 
such  matters  and  not  the  courts  are  primari- 
ly the  judges  of  the  necessities  of  local  situa- 
tions calling  for  such  legislation,  and  the 
courts  may  only  interfere  with  laws  or 
ordinances  passed  in  pursuance  of  the  police 
power  where  they  are  so  arbitrary  as  to 
be  palpably  and  immistakably  in  excess  of 
any  reasonable  exercise  of  the  authority  con- 
ferred. ,  .  .  Futhermore,  laws  and  or- 
dinances of  the  character  of  the  one  here 
under  consideration  and  tending  to  prevent 
frauds  and  requiring  honest  weights  and 
measures  in  the  sale  of  articles  of  general 
consumption,  have  long  been  considered  law- 
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ful  exertions  of  the  police  power.  McLean 
V.  Arkansas,  211  U.  S.  550;  Freund  on  Po- 
lice Power,  §§  274,  275.  Laws  prescribing 
standard  sizes  of  loaves  of  bread  and  prohib- 
iting, with  minor  exceptions,  the  sale  of  oth- 
er sizes,  have  been  sustained  in  the  courts 
of  Massachusetts  and  Michigan.  Com.  v. 
McArthuT,  152  Mass.  522;  People  v.  Wagner, 
86  Mich.  594.  .  .  .  Evidently,  the  council 
of  the  city  of  Chicago  has  acted  with  the 
belief  that  a  full  pound  loaf,  with  the  varia- 
tions provided,  would  furnish  the  best  stand- 
ard. It  has  not  fixed  the  price  at  which 
bread  may  be  sold.  It  has  only  prescribed 
that  the  standard  weight  must  be  found  in 
the  loaves  of  the  sizes  authorized.  To  the 
argument  that  to  make  exactly  one  pound 
loaves  is  extremely  difficult,  if  not  imprac- 
ticable, the  supreme  court  of  Illinois  has 
answered,  and  this  construction  is  binding 
upon  us,  that  the  ordinance  is  not  intended 
to  limit  the  weight  of  a  loaf  to  a  pound  or 
the  fractional  part  of  a  multiple  of  a  pound, 
but  that  the  ordinance  was  passed  with  a 
view  only  to  prevent  the  sale  of  loaves  of 
bread  which  are  short  in  weight.  Thousands 
of  transactions  in  bread  in  the  city  of  Chi- 
cago are  with  people  who  buy  in  small  quan- 
tities, perhaps  a  loaf  at  a  time,  and,  exer- 
cising the  judgment  which  the  law  imposed 
in  it,  the  council  has  passed  an  ordinance  to 
require  such  people  to  be  sold  loaves  of  bread 
of  full  weight.  We  cannot  say  that  the  fix- 
ing of  these  standards  in  the  exercise  of  the 
legislative  discretion  of  the  council  is  such 
an  unreasonable  and  arbitrary  exercise  of  the 
police  power  as  to  bring  the  case  within  the 
rare  class  in  which  this  court  may  declare 
such  legislation  void  because  of  the  provi- 
sions of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  securing 
due  process  of  law  from  deprivation  by  state 
enactments." 

Legtalation   Requiring   Conformity   with 

Standard. 

It  has  been  held  that  legislation  which 
requires  the  vendors  of  certain  commodities 
to  conform  to  an  established  standard  of 
weight  or  measure,  is  constitutional  and  val- 
id. Armour  v.  North  Dakota,  240  U.  S. 
510,  Ann.  Cas.  1916D  548,  36  S.  Ct.  440,  60 
U.  8.  (L.  ed.)  771;  Standard  Computing 
Scale  Go.  v.  Farrell,  242  Fed.  87;  State  v. 
Huber,  4  Boyce  (Del.)  269,  88  Atl.  453; 
Chicago  V.  Alwart  Bros.  Coal  Co.  177  111. 
App.  40;  New  York  v.  Fredericks,  206  N. 
Y.  618,  100  N.  E.  419;  State  v.  Armour,  27 
N.  D.  177,  Ann.  Cas.  1916B  1149,  145  N.  W. 
1033,  L.R.A.1916E  380;  Lockhart  v.  Ander- 
son (Okla.)  162  Pac.  946;  Seattle  v.  Gold- 
smith, 73  Wash.  54,  131  Pac.  456;  Spokane 
V.    Arnold,    73    Wash.    256,    131    Pac.    815; 
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Seattle  v.  Yocum,  94  Wash.  194,  162  Pac. 
56. 

In  Standard  Computing  Scale  Co.  t.  Far- 
rell,  supra,  a  rule  promulgated  by  the  super- 
intendent of  weights  'and  measures,  which 
had  for  its  object  the  conformity  of  the  plain- 
tiff's scales  to  the  standard  established  by 
the  state  of  New  York,  was  held  to  be  a 
lawful  exercise  of  the  police  power. 

In  State  v.  Armour,  27  N.  D.  177,  Ann. 
Cas.  1916B  1149,  145  N.  W.  1033,  L.R.A. 
I916E  380,  there  was  involved  a  statute  of 
Xorth  Dakota  passed  in  1911,  which,  among 
other  things,  provided  that  in  the  sale  of 
lard  the  seller  shall  put  a  label  on  the  con- 
tainer showing  the  true  net  weight.  It  fur- 
ther provided  that  in  selling  retail,  lard 
should  be  sold  in  pails  or  containers  holding 
one,  three,  or  five  pounds  net  weight,  exclu- 
sive of  the  container,  or  some  whole  multiple 
of  these  figures,  and  not  any  fraction  thereof. 
It  was  held  that  the  state  had  the  right 
under  its  police  power  to  pass  this  law.  The 
court  said:  "During  the  last  dozen  years 
there  has  been  a  decided  tendencv  of  manu- 
facturers  to  pack  foods  in  cans  and  packages. 
Improved  machinery  and  improved  sanitary 
conditions  have  enabled  foods  to  be  packed 
cheaply  and  safely,  therefore  conditions  have 
been  changing  year  by  year  and  legislation 
necessarily  must  change  to  meet  them.  The 
object  of  all  net  weight  and  measure  laws 
is  to  prevent  the  opportunity  for  fraud.  .  .  . 
The  policy  of  all  such  laws  is  to  make  it  easy 
for  the  purchaser  to  calculate  the  price  that 
he  is  paying  for  the  lard,  and  to  detect  fraud. 
As  we  have  said  before,  it  is  not  a  question 
so  much  of  the  intention  of  one  particular 
packer,  but  a  question  of  opportunity  for 
fraud.-  It  is  hard  to  conceive  of  anv  svstem 
offering  more  opportunities  for  fraud  than 
the  gross-^ireight  system.  If  some  dishonest 
packer  should  decide  that  the  present  pail 
was  too  light  to  stand  the  strain  of  com- 
merce, and  should  double  the  weight  of  his 
pail,  the  housewife  would  pay  lard  prices 
for  tin,  and  honest  packers  would  find  them- 
selves competing  with  the  rascal  who  was 
making  25  per  cent  profit  to  which  he 
was  not  entitled."  Quoting  from  a  Tennes- 
see Case,  reported  in  Ann.  Cas.  1912C 
248,  the  court  further  said:  "Legislation 
for  the  prevention  of  fraud  in  weights 
and  measures,  especially  in  the  sale  of  food 
and  other  essentials  of  life,  was  early  en- 
acted in  England  and  is  common  in  all 
the  states.  ...  It  simply  provides  that 
when  a  certain  staple  article  of  food,  of 
universal  consumption  in  this  country,  is 
sold  in  packages,  the  packages  shall  contain 
certain  quantities  of  the  article,  and  that 
the  quality  and  quantity  .  .  .  shall  be 
printed  and  marked  thereon.  It  is  well 
known  that  corn  meal  is  generally  sold  by 


the  bushel,  or  the  fraction  of  a  bushel,  and 
is  put  in  packages  purporting  to  contain 
such  quantities,  and  the  object  of  the  statute 
is  to  prevent  the  giving  of  short  weights  in 
these  packages,  and  the  consumers  from  thus 
being  deceived  and  defrauded,  it  is  true  of 
small  sums,  but  which  on  account  of  the 
numerous  sales,  in  the  opinion  of  the  legis- 
lative department,  is  a  public  evil  which 
should  be  suppressed;  It  in  no  sense  de- 
prives the  owner  of  his  property,  or  the 
power  to  sell  and  dispose  of  it  in  a  fair 
and  honest  manner.  Nor  is  the  act  wh«i 
properly  construed  discriminatory.  It  does 
not  prohibit  the  manufacturer,  the  whole- 
saler, or  any  person  from  selling  meal  in 
any  bag  or  other  receptacle,  or  quantity,  de- 
sired by  the  seller  or  consumer  when  priced 
and  delivered  by  actual  weight  or  measure. 
All  persons  whether  retailers  or  not  may  sell 
it  in  that  way.  The  statute  only  applied 
where  it  is  put  in  bags  or  packages  for  sale, 
and  sold  or  offered  forr  sale  without  being 
weighed  or  measured." 

The  case  last  cited  was  affirmed  by  the 
United  States  Supreme  Court  in  Armour  v. 
North  Dakota,  240  U.  S.  510,  Ann.  Cas. 
1916D  548,  36  S.  Ct.  440,  wherein  the 
court  said:  "There  are  advantages  undoubt- 
edly in  packing  lard  in  pails,  advantages 
to  the  packer  and  the  consumer,  but  the 
advantages  are  not  on  account  of  selling 
by  gross  instead  of  by  net  weight.  In  other 
words,  all  of  the  advantages  will  be  re- 
tained by  a  compliance  with  the  provi- 
sions of  the  law.  that  is,  by  putting  up 
the  lard  in  one,  three  or  ^ve  pound  pack- 
ages, net  weight,  or  some  multiple  of  those 
numbers.  It  is  in  the  testimonv  that  the 
packing  company  furnishes  lard  in  net- 
weight  pails  to  Park  &  Tilford  of  New  York 
City,  that  is,  in  weights  of  three,  "five  and 
ten  pounds,  and  has  been  doing  so  for  a 
few  years.  The  equal  protection  clause  of 
the  Fourteenth  Amendment  is  invoked  by 
the  Armour  Company  and  the  specification 
is  that  the  law  under  review  'arbitrarily 
and  without  reasonable  ground  therefor  sin- 
gles out  lard  from  all  food  products*  which 
are  sold  in  packages,  such  as  'prints  of  but- 
ter, packages  of  coffee,  boxes  of  crackers, 
and  the  endless  number  of  other  products 
sold  in  package  form  are  not  included,  and 
no  natural  and  reasonable  ground  for  exclud- 
ing them  and  in  singling  out  lard  has  been 
suggested.'  The  range  of  discretion  that  a 
state  possesses  in  classifying  objects  of  legis- 
lation we  may  be  excused  from  expressing, 
in  view  of  very  recent  decisions.  The  power 
may  be  determined  by  degrees  of  evil  or  ex- 
ercised in  cases  where  detriment  is  special- 
ly experienced.  Carroll  v.  Greenwich  Ins.  Co. 
199  U.  S.  401,  411,  26  S.  Ct.  66,  50  U.  S. 
(L.  ed.)  246;  Central  Lumber  Co.  v.  South 
Dakota,  226  U.   S.   157,   161,   33  S.   Ct.   66, 
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o7  U.   S.    (L.  ed.)    164.     The  law  of  North 
Dakota  does  not  exceed  this  power." 

LeQisiation    Requiring    Inapccti&n    and 

Seaiing, 

Tn  SUte  t.  Merchants'  Exch.  269  Mo.  346, 
Ann.  Cas.  1917E  871,  190  S.  W.  903,  it  was 
held  that  a  statute  under  which  expert  grain 
inspectors  were  to  he  employed  to  grade  the 
jirain  and  others  to  weigh  the  grain  into 
the  warehouse  and  elevators,  was  not  an  ar- 
bitrary exercise  of  the  police  power.  The 
court  said:  *'To  determine  whether  or  not 
these  grain  inspection  laws,  including  the 
weight  and  certificate  provisions  thereof,  are 
a  proper  exercise  of  the  police  powers,  we 
should  have  the  provisions  thereof  clearly  in 
mind,  and  then  say  whether  or  not  such  pro- 
visions tend  toward  the  general  welfare.  The 
act  defines  a  public  warehousman' and  eleva- 
tor miin,  and  'public  warehouses  and  eleva- 
tors, and  establishes  the  office  of  warehouse 
commisziioner.  It  further  provides  for  the 
grading  and  weighing  of  all  grain  into  the 
public  warehouses  or  elevators,  and  for  the 
keeping  of  such  grain  in  the  grades  so  es- 
tablished. Expert  grain  inspectors  are  to 
be  employed  to  grade  the  grain,  and  weigh- 
men  employed  to  weigh  the  grain  into  the 
warehouses  and  elevators.  If  controversy 
arises  either  as  to  weights  or  grades  a  dis- 
interested committee  settles  the  same.  These 
officers  are  bonded  for  the  faithful  perform- 
ance of  duty.  Warehouse  receipts  can  only 
be  given  for  grain  actually  weighed  into  the 
warehouse  according  to  the  grading  and 
weighing  of  these  public  officers,  and  such  re- 
ceipts must  be  registered  in  the  department 
of  the  warehouse  commissioner.  These  re- 
ceipts must  be  numbered  consecutively  and 
no  two  receipts  from  one  warehouse  shall 
be  of  the  same  number  during  the  space  of 
any  one  year.  When  grain  is  delivered  upon 
a  receipt,  the  receipt  must  be  given  over  to 
the  proper  officer  of  the  state  for  cancella- 
tion. The  issuance  of  receipts  without  the 
grain  is  made  a  crime.  In  fact,  the  act  un- 
dertakes to  so  hedge  in  the  handling  of  grain 
in  these  public  warehouses  and  elevators,  as 
to  prevent  all  kinds  of  frauds.  It  so  hedges 
the  warehouse  receipts  that  frauds  upon 
l>anks  and  other  persons  loaning  money  are 
protected.  The  whole  purport  of  the  act  is 
for  such  official  supervision  in  the  principal 
grain  markets  as  will  protect  not  only  the 
buyers,  but  the  sellers  of  grain.  In  other 
words,  it  establishes  a  disinterested  agency 
between  the  buyer  and  the  seller  both  as  to 
weights  and  grades  of  the  grain.  .  .  . 
Section  6868,  Revised  Statutes  1909  reads: 
*If  any  person  other  than  the  inspector  shall 
inspect  any  hogshead  of  tobacco  within  the 
city  of  St.  Louis,  or  if  any  person  occupying 
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any  store  or  warehouse  within  the  city  of 
St.  Louis  shall  suffer  or  permit  any  person 
other  than  the  inspector  to  inspect  any  hogs- 
head of  tobacco  upon  the  premises  occupied 
by  him,  such  person  inspecting  the  tobacco, 
and  such  person  or  persons  suffering  and  per- 
mitting such  illegal  inspection,  shall  each  be 
fined  in  the  sum  of  one  hundred  dollars  for 
every  hogshead  of  tobacco  so  inspected  to 
the  use  of  the  state,  to  be  recovered  by  in- 
dictment.' This  statute,  which  is  a  part  of 
the  tobacco  inspection  .  laws  of  this  state, 
has  remained  upon  our  books  from  1845  to 
now.  For  over  seventy  years  it,  like  the 
great  oak  of  the  forest,  has  stood  unchal- 
lenged and  unharmed.  Similar  statutes  in 
other  states  date  back  to  colonial  times. 
The  purpose  of  all  is  the  general  welfare. 
Nor  are  we  scant  in  authority  upholding 
such  police  regulations.  In  Sylvester  Coal 
Co.  V.  St.  Louis,  130  Mo.  1.  c.  327,  we  had 
this  ordinance  under  review :  *No  person  shall 
buy  or  sell  any  hay  or  stone-coal  in  this  city 
until  the  same  has  been  weighed  by  one  of 
the  legally  authorized  weighers,  and  a  certif- 
icate of  the  weights  thereof  given,  as  required 
in  the  provisions  of  this  article;  and  any 
person  violating  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  be  fined  not  less  than  $10  for 
each  offense*  The  ordinance  was  upheld  by 
this  court  in  an  able  opinion  by  Brace,  P.  J. 
The  ordinance,  it  was  held,  was  within  the 
charter  powers,  but  it  must  be  noted  that 
such  charter  powers  have  their  origin  in 
the  police  powers  of  the  state." 

Legislation    Requiring     Vae    of    Public 

Scales, 

It  has  also  been  held  that  legislation  re- 
quiring the  weighing  of  certain  commodities 
on  public  scales  is  a  valid  exercise  of 
the  police  power.  Cartesville  v.  McGinnis, 
142  Ga.  71,  Ann.  Cas.  1915D  1067,  82  S. 
E.  487;  State  v.  Eck,  121  Minn.  202,  Ann. 
Cas.  1914C  678,  141  N.  W.  106;  Paschal 
v.  Inman  (Tex.)  157  S.  W.  1158,  affirming 
151  S.  W.  569;  Brittingham,  etc.  Lumber  Co. 
v.  Sparta,  157  Wis.  345,  147  N.  W.  635. 

In  State  v.  Eck,  supra,  there  was  involved 
an  ordinance  requiring  that  in  sales  of  hay, 
straw  or  coal  exceeding  five  hundred  pounds, 
the  goods  should  be  weighed  on  the  public 
scales.  It  was  held  that  the  ordinance  was 
valid,  the  court  saying:  "The  purpose  of  the 
regulation  is  to  guard  against  fraud,  and  to 
provide  a  method  by  which  the  purchasers 
of  the  commodities  specified  in  the  ordinance 
may  protect  themselves  from  short  weights, 
and  enable  them  to  obtain  the  quantity  of 
property  bought  and  paid  for.  To  this  end 
the  ordinance  in  question,  as  to  all  sales 
of  coal  exceeding  500  pounds,  requires  that 
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the  city  scales  be  adopted  in  determining  the 
quantity  of  any  particular  sale.  This,  so 
far  as  the  record  discloses,  imposes  no  hard- 
ship upon  the  fuel  dealers  ot  Crookston. 
Presumably  the  public  scales  are  centrally 
located  and  readily  accessible  to  all  dealers. 
There  is  no  showing  to  the  contrary,  even 
if  it  be  conceded  that  inconvenience  .in  this 
respect  would  be  a  potent  factor  in  determin- 
ing the  reasonableness  of  the  ordinance." 

Legislation     Requiring     Weighing     and 
Measuring  by  JPuhlic  Ofjiicer. 

Legislation  which  requires  the  weighing 
and  measuring  of  certain  bulky  commodities 
by  public  officers  appointed  for  the  purpose 
has  been  held  to  be  a  reasonable  exercise  of 
the  police  power.  Petty  v.  State,  102  Ark. 
170,  143  S.  W.  1067;  Scott  v.  Boyle,  164 
Cal.  321,  128  Pac.  941;  Milliken  v.  Meyers, 
25  Cal.  App.  510,  144  Pac.  321;  Carters- 
ville  V.  McGinnis,  142  Ga.  71,  Ann.  Cas. 
1915D  1067,  82  S.  E.  487.  Thus  in  the  case 
last  cited  it  appeared  that  McGinnis  was 
engaged  as  a  buyer  and  seller  of  cotton.  An 
ordinance  of  the  city  of  Cartersville  pro- 
vided that  every  seller  of  cotton  or  other 
commodity  sold  in  bulk,  should  have  the 
quantity  of  every  sale  weighed  by  the  public 
weigher  before  selling  the  same  In  sustain- 
ing the  ordinance  the  court  said:  "The  object 
of  the  ordinance  is  the  prevention  of  fraud, 
by  requiring  cotton  and  other  bulky  articles 
sold  in  the  city  to  be  weighed  upon  cor- 
rect scales  by  a  sworn  official  of  the  city; 
and  as  this  object  is  clearly  within  the 
police  power,  the  ordinance  will  not  be 
declared  invalid  unless  its  provisions  are 
so  arbitrary  as  to  unreasonably  interfere 
with  the  personal  and  property  rights  of 
those  affected  by  its  enforcement.  Much 
of  the  evidence  on  the  interlocutory  hearing 
bore  upon  the  wisdom  of  the  ordinance  as 
affecting  the  quantity  of  cotton  which 
would  likely  be  brought  into  that  market. 
We  are  inclined  to  think  that  the  prepon* 
deranoe  of  the  evidence  tends  to  show  that 
the  probable  effect  of  the  enactment  and  en- 
forcement of  the  ordinance  will  be  to  in- 
crease the  cotton  trade  in  Cartersville  by 
insuring  fair  and  correct  weights  of  that 
commodity.  But  be  that  as  it  may,  the  com- 
mercial advantages  or  disadvantages  result- 
ing from  the  enactment  of  valid  municipal 
legislation  will  not  affect  the  validity  of  the 
ordinance. 

Legiaiation  Regulating  Deductions* 

In  Cartersville  v.  McGinnis,  142  Ga.  71, 
Ann.  Cas.  1915D  1067,  82  S.  E.  847,  it  was 
held  that  an  ordinance  in  so  far  as  it  pro- 
vided that  there  could  be  no  appeal  from  a 
public  officer's  decision  as  to  the  deductions 


to  be  made  in  arriving  at  the  net  weight 
was  an  arbitrary  exercise  of  the  police  pow- 
er. The  court  said:  "In  addition  to  the 
general  attack  made  upon  the  entire  ordi- 
nance as  being  unreasonable,  this  section  is 
specially  attacked  on  the  ground  that  it  is 
violative  of  the  clause  of  the  state  constitu- 
tion prohibiting  the  taking  of  property  with- 
out due  process  of  law,  because  purchasers 
and  sellers  are  required  to  submit  to  the 
arbitrary  decision  of  the  public  weigher, 
without  appeal  or  other  means  of  redress. 
The  determination  of  all  questions  of  tare  or 
reduction  from  gross  weights,  according  to 
the  custom  of  the  trade,  or  as  conditions 
necessary  to  fairness  and  justice  require,  is 
something  more  than  merely  weighing  the  ar- 
ticles upon  public  scales  and  determining 
their  weight  by  a  fixed  standard.  It  involves 
a  determination  of  facts  and  the  use  of  disci'e- 
tion  or  judgment  beyond  the  mere  weighing 
of  articles.  The  section  declares  that  the 
decision  of  the  weigher  shall  be  considered 
the  fair  and  correct  reduction  to  be  made 
from  the  gross  weights.  Xo  provision  is 
made  for  any  hearing  or  any  method  of  re- 
dress or  correction  in  regard  to  his  decision. 
The  objection  raised  to  this  section  is  there- 
fore well  taken." 
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Washington  Supreme  Court,  Department  1- 

August  16,  1916. 
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Aoknowledsments  ~  Necessity  —  I«ease 
for  Tears. 

Under  the  statutes  an  unacknowledged  lease 
for  over  a  year  is  void  except  as  it  creates  a 
tenancy  from  month  to  month,  or  other  rent 
period. 

[See  note  at  end  of  this  case.] 

landlord  and  Tenant  ~  Assisnment  by 
Tenant  —  Reoocnition  by  landlord. 

A  landlord  by  recognizing  the  assignment 
of  the  lease  and  accepting  rent  from  tlie  sub- 
lessee, surrenders  his  right  to  collect  rent 
from  the  lessee. 

Same. 

A  landlord,  by  such  action,  waives  any  no- 
tice from  the  lessee  terminating  the  lease. 

Appeal  from  Superior  Court,  Spokane 
county:    Webster,  Judge. 


JAMISON  V.  REILLY. 

92  W(Uh.  538. 
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Action  by  A.  C.  Jamison  et  al.^  plaintiffs, 
against  T.  J.  Reilly  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  The 
facts  are  stated  in  the  opinion.     AmssuSD. 

A.  E.  Oaliaffher  for  appellants. 
DangOH,  Williama  d  Danson  and  George  D, 
LamUs  for  respondents. 

[538]  M(«BI8,  G.J. — ^Action  to  recover 
rentals  reserved  under  an  unacknowledged 
lease.  In  September,  1911,  appellant  and 
[539]  respondents  entered  into  a  written 
lease  for  the  occupancy  of  a  livery  stable  for 
a  term  of  three  years,  at  a  monthly  rental  of 
$100  per  month  for  the  first  six  months,  and 
$150  per  month  for  the  remainder  of  the 
term.  This  lease  was  signed  but  not  acknowl- 
edged. Thereupon  the  respondents  entered 
into  possession  of  the  premises,  and  so  re* 
mained  until  December  31,  1011,  when  they 
made  an  oral  assignment  of  the  lease  to 
Ahrens  and  Simmons,  who  thereafter  con- 
tinued in  possesion  and  paid  the  rent  up  to 
October,  1912,  when  Ahrens,  Simmons  hav- 
ing died  in  the  meantime,  formally  assigned 
the  lease  to  Von  Lehe,  who  continued  the  pos- 
session until  December  31,  1912.  On  Kovem- 
ber  30,  1912,  Mr.  Jamison  then  being  absent 
from  home,  Von  Lehe  served  upon  Mrs.  Jami- 
son written  notice  of  his  intention  to  sur- 
render possession  of  the  premises  on  December 
31st.  The  sufficiency  of  this  notice  is  ques- 
tioned. Subsequently  the  Jamisons  brought 
this  action,  in  which  they  seek  to  recover  from 
respondents,  as  original  lessees,  all  of  the 
unpaid  rent  for  th'e  balance  of  the  three-year 
term.  The  lower  court  found  against  iiiem 
and  they  have  appealed. 

The  first  question  to  be  determined  is  the 
character  of  the  lease.  Having  in  mind  our 
statutes  relative  to  contracts  creating  an  in- 
terest in  real  estate,  this  court  has  uniformly 
held  that  an  unacknowledged  lease  for  a  term 
exceeding  one  year  is  void,  so  far  as  the 
duration  of  the  lease  is  concerned,  and  can  be 
enforced  only  as  a  tenancy  from  month  to 
month  or  from  period  to  period  in  which 
rent  is  payable.  National  Laundry  Co.  v. 
Mayer,  79  Wash.  212,  140  Pac.  398.  Under 
the  holding,  this  lease,  providing  as  it  does 
for  the  payment  of  a  monthly  rental,  could 
only  be  enforced  as  a  tenancy  from  month  to 
month. 

The  lower  court  has  found,  and  the  evidence 
establishes  the  fact,  that  the  assignment  by 
respondents  to  Ahrens  and  Simmons  was  with 
the  fuU  knowledge  and  consent  of  Jamison. 
Having  accepted  Ahrens  and  Simmons  as  ten- 
ants under  the  lease  and  received  the  rent 
from  them  during  their  occupancy  [540]  from 
December  31,  1911,  to  October,  1912,  would 
operate  as  a  surrender  by  appellants  of  any 
ri|;ht  to  enforce  the  lease  as  against  respond- 
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ents.  A  tenancy  from  month  to  month  can  be 
terminated  by  either  party  giving  thirty 
days*  notice,  but  such  provision,  like  any 
other  made  for  a  party's  benefit,  may  be 
waived.  We  think  the  recognition  of  the  sub- 
sequent tenancy  and  the  acceptance  of  the 
rent  operates  as  sudi  a  waiver. 

These  facts  make  in  unnecessary  to  deter- 
mine whether  the  notice  served  upon  Mrs. 
Jamison  was  effective  as  a  termination  of  the 
lease. 

The  judgment  is  affirmed. 

Mount,  Chadwick,  Ellis,  and  FuUerton, 
JJ.,  concur. 


NOTE. 

Neoesaity  for  Aoknowledsmeat  of 

Lease. 

Introductory,  161. 

Statute  Requiring  Acknowledgment  as  Con- 
dition to  Validity,  161. 

Statute  Requiring  Acknowledgment  as  Condi- 
tion to  Recording,  165. 


Introductory* 

The  acknowledgment  of  conveyances  and 
other  instruments  is  wholly  of  statutory  ori- 
gin and  is  necessary  only  when  it  is  required 
by  the  terms  of  a  statute.  See  1  R.  C.  L.  tit. 
Acknowledginenta,  p.  252  et  seq.  The  statutes 
relating  to  the  acknowledgment  of  leases  re- 
late ordinarily  only  to  leases  for  a  term  of 
years.  In  some  jurisdictions  the  acknowledg- 
ment of  such  a  lease  is  requisite  to  its  valid- 
ity, while  in  others  it  is  merely  made  a  condi- 
tion precedent  to  the  recording  of  the  lease. 

Statute    Requiring   Acknowledgment    its 
Condition  to  Validity, 

In  some  jurisdictions  under  statutes  un- 
qualifiedly requiring  the  acknowledgment  of 
a  lease  for  a  designated  term  of  years,  it  is 
held  that  a  lease  falling  within  the  statute 
is  invalid  if  not  acknowledged.  Brohawn  v. 
Van  Nest,  1  Cranch,  C.  C.  366,  4  Fed.  Cas. 
No.  1,920;  Anderson  v.  Critcher,  11  Gill  &  J 
(Md.)  450,  37  Am.  Dec.  72;  Falck  v.  Barlow, 
110  Md.  159,  17  Ann.  Cas.  538,  72  Atl.  678; 
Bridgmans  v.  W^ells,  13  Ohio  47;  Richardson 
V.  Bates,  8  Ohio  St.  257 ;  Carey  v.  Richards,  4 
West.  L.  Month.  251,  2  Ohio  Dec.  (Reprint) 
630;  Poor  v.  Scanlan,  7  West.  L.  Bui.  15,  8 
Ohio  Dec.  (Reprint)  275;  Fulton  v.  Doty,  7 
Ohio  Dec.  603,  affirmed  63  Ohio  St.  603,  60  N. 
E.  1130;  Tatham  v.  Lewis,  65  Pa.  St.  65;  Mc- 
Glauflin  v.  Holman,  1  Wash.  239,  24  Pac.  439; 
Dorman  v.  Plowman,  41  Wash.  477,  83  Pac. 
322;  Forrester  v.  Reliable  Transfer  Co.  59 
Wash.  86,  Ann.  Cas.  1912A  1093, 109  Pac.  312; 
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Brownfield  v.  Holland,  63  Wash.  86,  114  Pac. 
890;  Anderson  v.  Frye,  69  Wasjii.  89, 124  Pac. 
499;  National  Laundry  Co.  v.  Mayer,  79 
Wash.  212j^l40  Pac.  393.  See  also  Nickel  v. 
Brown,  75^Md.  172,  23  Atl.  736;  Mounts  v. 
Goranson,  29  Wash.  261,  69  Pac.  740;  Amer- 
ican Sav.  Bank,  etc.  Co.  v.  ^af  ridge,  60  Wash. 
180,  110  Pac.  1015.  And  see  the  reported 
case. 

In  Brobawn  v.  Van  Nest,  1  Cranch,  C.  C. 
366,  4  Fed.  Cas.  No.  1,920,  it  was  held  that  an 
unacknowledged  lease  for  the  term  of  ninety- 
nine  years  was  not  valid  even  for  a  period  of 
seven  years,  where  a  statute  of  the  District 
of  Columbia  provided  that  a  lease  for  more 
than  seven  years  must  be  acknowledged. 

In  Richardson  v.  Bates,  8  Ohio  St.  257,  it 
appeared  that  the  plaintiff  leased  to  the  de- 
fendant a  certain  room  for  a  period  of  five 
years.  The  lease  was  signed  and  sealed  but 
was  not  acknowledged.  A  statute  of  Ohio 
provided,  among  other  things,  that  a  written 
instrument  conveying  or  affecting  real  estate 
should  be  acknowledged.  The  lease  was  not 
acknowledged.  It  was  held  that  the  failure 
of  the  parties  to  comply  with  the  statute 
rendered  the  lease  invalid.  The  court  said: 
^The  present  lease,  being  for  a  term  of  five 
years,  is  not  within  the  provisions  of  section 
9;  and,  therefore,  being  an  instrument  of 
writing  for  the  conveyance  of  the  tenement, 
for  a  term  of  five  years,  its  execution  is  pre- 
scribed and  governed  by  section  1  of  the  act. 
The  instrument,  being  neither  attested  nor 
acknowledged  according  to  the  provisions  of 
the  statute  so  governing  its  execution,  is  de- 
fective as  a  lease,  and  of  no  binding  obliga- 
tion. It  has  been  frequently  held,  that  a  deed 
for  the  conveyaAce  of  the  title  of  lands,  at- 
tested by  only  one  witness,  or  otherwise  not 
in  accordance  with  the  provisions  of  the  stat- 
ute, was  defective,  and  insufficient  to  convey 
title  in  this  state.  See  the  cases  of  Courcier 
V.  Graham,  1  Ohio  330 ;  Patterson  v.  Pease,  5 
Ohio  190;  Roads  v.  Symmes,  1  Ohio  281; 
Johnston  v.  Haines,  2  Ohio  55.  The  same 
doctrine  being  equally  applicable  to  the  in- 
strument before  us,  it  follows  that  the  inden- 
ture was,  by  this  statute,  utterly  inoperative 
to  convey  the  term,  as  a  lease.  The  lessees 
took  nothing  by  the  instrument,  as  a  lease." 
And  to  the  same  effect  see  Carey  v.  Richards, 
4  West.  L.  Month.  261,  2  Ohio  Dec.  (Reprint) 
630,  wherein  the  court  said:  "The  lease,  so 
called,  was  not,  per  se,  and  unaided,  evidence 
of  a  term  in  the  lease.  This  is  settled  by 
Richmond  v.  Bates,  8  Ohio  St.  260,  in  which 
it  was  decided  that  the  statute  of  frauds  and 
the  Act  of  February  22,  1831,  regulating  the 
execution  of  deeds,  leases,  etc.,  were  inde- 
pendent of  each  other,  yet  consistent;  and 
that  effect  must  be  given  to  both;  that  a 
'lease  for  five  years,  not  acknowledged,  as 
required  by  statute,  did  not  convey  a  term.' 
The  Act  of  1831  expressly  requires  leases  for 


terms  exceeding  three  years,  to  be  executed 
in  presence  of  two  attesting  witnesses,  and 
acknowledged  before  an  officer.  The  syllabus 
of  the  case  cited  declares  that  in  an  action 
on  such  defective  lease  for  rent,  an  answer 
setting  up  want  of  acknowledgment  and  pos- 
session abandoned,  constitutes  an  equitable 
defense.  But  the  whole  case  and  the  authori- 
ties show  there  was  not  only  an  equitable 
defense  upon  the  ground  of  total  failure  of 
consideration,  but  a  legal  defense  upon  the 
ground  that  no  action  could  be  maintained  on 
the  contract.  In  Bridgmahs  v.  Wells,  13 
Ohio  47,  it  was  held  that  the  plaintiff,  a 
landlord,  might  recover  on  a  covenant  to 
surrender  in  good  tenable  repair  (not  on  the 
lease  for  rent)  on  proof  of  possession  during 
the  full  term  of  the  lease,  though  it  was  de- 
fectively executed.  But  the  court  say  4t 
passed  no  term  to  the  defendants.'  The  lease, 
therefore,  in  this  case,  was  not  competent 
before  the  justice  as  evidence  of  a  term,  or 
title  in  defendant." 

In  Poor  V.  Scanlan,  7  Cine.  L.  Bui.  15,  8 
Ohio  Dec.  (Reprint)  275,  a  lease  was  held  to 
be  invalid  because  the  acknowledgment  was 
written  on  a  separate  sheet  of  paper. 

But  in  Mounts  v.  Goranson,  29  Wash.  261, 
69  Pac.  740,  it  was  held  that  while  an  un- 
acknowledged lease  for  a  term  of  five  years 
would  be  unenforceable  the  lessee  who  occu- 
pied the  premises  for  the  full  term  was  liable 
for  the  rental  value  thereof. 

In  Anderson  v.  Frye,  69  Wash.  89,  124  Pac. 
499,  it  appeared  that  the  plaintifi^  and  the 
defendant  entered  into  an  agreement  where- 
by the  latter  leased  certiun  premises  from 
the  former  for  the  period  of  one  year  with 
the  option  of  a  further  period  of  two  years. 
Under  a  statute  of  Washington  a  lease  for  one 
year  or  less  need  not  be  acknowledged,  but  a 
lease  for  more  than  a  year  must  be.  It  was 
held  that  the  lease  was  for  a  period  of  three 
years  and  therefore  invalid,  being  unacknowl- 
edged. The  court  said :  "Learned  counsel  for 
respondent  argues  that  this  contract  does  not 
purport  to  create  in  appellant  a  present  in- 
terest in  the  premises  beyond  the  one-year 
term;  that  is,  that  it  is  a  lease  for  one  year 
only,  with  the  added  agreement  for  renewal, 
w^hich  means  the  making  of  another  lease  at 
the  end  of  the  year,  and  hence,  does  not  re- 
quire acknowledgment  in  so  far  as  its  validity 
as  a  lease  for  one  year  is  concerned.  He  has 
industriously  collected,  and  ingeniously  ap- 
plied in  his  argument,  many  authorities  deal- 
ing with  the  technical  legal  nature  of  the 
present  interest  created  in  a  lessee,  by  a  lease 
for  a  fixed  term  containing  a  covenant  for 
renewal  or  extension  beyond  the  term.  We 
will  find,  however,  as  we  proceed,  that  this 
question  is  not  controlling  here,  in  view  of 
our  holding  that  it  is  as  necessary  to  have  an 
agreement  for  a  lease  acknowledged,  as  it  is 
to  have   a  formal  lease  acknowledged.     It 


JAMISON  ▼. 

9B  Wash. 

voald  aeem  that  this  argument  of  counsel 
could  only  be  successfully  maintained  on  the 
theory  that  there  is  evidenced  by  this  writing 
two   separate   contracts,   one   being  a  lease 
for  one  year,  the  other  being  an  agreement 
for  the  giving  of  a  new  lease  at  the  end 
of  the  year;  and  that  the  validity  of  each  can 
Ite  determined  without  reference  to  the  other. 
This  theory,  if  sound,  of  course,  would  enable 
us  to  hold  the  lease  fdir  one  year  valid,  regard- 
less of  the  validity  of  the  agreement  for  re- 
newal.   But  this,  it  seems  to  us  is  wholly 
untenable.    While  this  is  a  contract  in  which 
the  parties  have  agreed  to  different  things; 
the    writing    manifestly   evidences   a   single 
transaction  and  a  single  contract,  each  of  its 
parts  being  related  to  all  its  other  parts.    We 
cannot  say  that  appellant  would  have  agreed 
to  take  the  ptomises  for  one  year  and  assume 
the  obligation  to   pay  rent  therefor  during 
that  term  without  the  agreement  on  the  part 
of  respondent  for  renewal  which  we  find  in 
this  writing.    Indeed,  we  must  presume  that 
each  of  the  covenants  agreed  to  be  performed 
by  one  party  formed  a  part  of  the  inducement 
for  the  other  party  entering  into  the  con- 
tract.   This  being  a  single  contract,  the  agree- 
ment  for   renewal   is  inseparable  from  the 
lease  for  one  year;   and  it  being  necessary 
to  have  the  renewal  agreement  acknowledged, 
even  if  standing  alone,  we  need  not  concern 
ourselves  with  the  technical  legal  nature  of 
the  lessee's   present   interest   under   the   re- 
newal agreement.    The  fact  remains  that  the 
renewal  must  be  acknowledged  whether  re- 
garded as  a  technical  lease  or  as  an  agreement 
to  execute  a  lease." 

In  Anderson  v.  Critcher,  11  Gill  &  J.  (Md.) 
450,  37  Am.  Dec.  72,  the  court  said:  "Be- 
cause the  agreement  not  being  acknowledged 
and  recorded  agreeably  to  the  registration 
laws  of  the  state^  it  passed  at  law  no  title 
whatever  in  the  demised  premises  to  the  ap- 
pellant, and  consequently  the  covenant  for 
the  payment  of  rent  which  is  dependent  on  the 
appellant's  title,  or  interest  in  the  demised 
premises  created  by  the  agreement,  is  whol- 
ly inoperative  and  void;  and  no  such  action 
of  covenant  can  be  maintained  thereon, 
whether  regarded  as  a  lease  or  a  covenant  for 
a  lease." 

It*  has  been  held  under  a  statute  of  Cali- 
fornia that  where  the  lessor  is  a  married 
woman  she  must  acknowledge  the  lease.  Carl- 
ton V.  Williams,  77  Cal.  80,  19  Pac.  185,  11 
Am.  St.  Rep.  243. 

But  in  Knowlea  v.  Murphy,  107  Cal.  107, 
40  Pac.  Ill,  it  was  held  that  a  lease  for  a 
period  of  six  months  need  not  be  acknowl- 
edged. 

Statute    Requiring   Acknwoledgment    aa 
Condition  to  Recording. 

Under  a  atatute  providing  that  an  un- 
admowledged  lease  cannot  be  recorded,  it  is 
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held  that  an  unacknowledged  lease  is  binding 
on  the  parties  thereto  but  it  is  invalid  as  to 
third  persons  who  have  no  actual  knowledge 
of  its  existence.  Baldwin  v.  Walker,  21  Conn. 
168;  Johnson  v.  Phoenix  Mut.  L.  Ins.  Co.  46 
Conn.  92;  Lake  v.  Campbell,  18  111.  106; 
Wihelm  v.  Mertz,  4  G.  Greene  ( la. )  64 ;  Wm. 
W.  Kendall  Boot,  etc.  Co.  v.  Bain,  55  Mo.App. 
264;  Kittle  v.  St.  John,  10  Neb.  605,  7  N.  W. 
271;  Weaver  v.  Coumbe,  15  Neb.  167,  17  N.  W. 
357;  Reirdon  v.  Smith  (Okla.)  161  Pac.  708; 
Lemington  v.  Stevens,  48  Vt.  38;  Buswell  v. 
Marshall,  51  Vt.  87.  See  also  Stone  v.  Stone, 
1  R.  I.  425. 

In  Wm.  W.  Kendall  Boot,  etc.  Co.  v.  Bain, 
supra,  it  appeared  that  tlie  lessee  of  certain 
premises  by  a  clause  in  the  lease  gave  a  lien  to 
the  lessor  on  the  former's  goods  kept  on  the 
leased  premises.  The  plaintiff  sold  goods  to 
the  lessee  on  credit.  The  lease  was  neither 
acknowledged  nor  recorded.  It  was  held  that 
the  lien  created  thereby  was  not  good  as 
against  the  plaintiff.  The  court  said:  "It 
is  very  clear  that  the  lease  being  neither 
acknowledged  or  recorded  created  no  lien  on 
the  goods,  even  against  those  who  had  knowl- 
edge of  it.'' 

In  Reirdon  v.  Smith  (Okla.)  161  Pac.  798, 
it  was  held  that  under  a  statute  which  re- 
quired that  a  lease  should  be  acknowledged 
before  being  recorded,  the  record  of  an  un- 
acknowledged lease  was  a  nullity. 

In  Johnson  v.  Phoenix  Mut.  L.  Ins.  Co.  46 
Conn.  92,  it  appeared  that  the  defendant  wrote 
a  letter  to  the  plaintiff  offering  to  lease  cer- 
tain premises  owned  by  the  latter  for  the 
term  of  ten  years.  The  plaintiff,  through  its 
president,  answered  that  the  proposition  was 
accepted.  Thereafter  the  defendant  was  in 
possession  of  the  premises  and  paid  the  rent 
for  about  six  years,  after  which  time  he  va- 
cated the  same  and  ceased  to  pay  rent.  The 
plaintiff  brought  suit  to  recover  the  accrued 
rental  for  the  unexpired  term  of  the  ten 
years,  to  which  suit  the  defendant  set  up  the 
defense  that  the  lease  was  unacknowledged 
and  therefore  void.  The  defendant  relied  on 
a  statute  of  Connecticut  which  read  as  fol* 
lows:  **No  lease  of  any  houses  or  lands  for 
life,  or  any  term  of  years  exceeding  one  year, 
shall  be  accounted  good  and  effectual  in  law 
to  hold  such  houses  and  lands  against  any 
other  person  or  persons  whatsoever,  but  the 
lessor  or  lessors  and  their  heirs,  unless  such 
lease  shall  be  in  writing,  subscribed  by  the 
lessor,  attested  by  two  subscribing  witnesses, 
acknowledged  before  some  authority  em- 
powered to  take  the  acknowledgment  of  deeds 
of  land,  and  recorded  at  length  in  the  records 
of  the  town  where  such  estate  lies."  It  was 
held  that  while  under  the  statute  the  lease 
would  be  void  as  to  the  third  parties  it  was 
valid  as  between  the  parties.  The  court  said : 
"The  primary  object  of  a  lease  is  to  convey 
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to  the  leasee  an  inlerest  in  land.  It  usually 
contains  also  covenants  on  the  part  of  both 
parties,  the  lessee  covenanting  to  pay  rent, 
etc.  The  statute  was  designed  to  have  the 
titles  to  real  estate,  and  any  interest  therein 
for  a  longer  time  than  one  year,  appear  of 
record,  and  that  for  the  purpose  of  protecting 
third  parties.  As  to  third  parties  therefore 
a  lease  such  as  this  is  inoperative.  As  be- 
tween  the  parties  to  it  the  legislature  clearly 
intended  that  it  should  be  valid.  The  statute 
has  reference  to  that  portion  of  a  lease  which 
conveys  to  the  lessee  an  interest  in  real  es- 
tate, and  expressly  makes  that  good  as  against 
the  lessor  and  his  heirs,  and  in  favor  of  the 
lessee.  We  do  not  think  that  the  legislature 
intended  to  make  such  a  contract  valid  as  to 
one  party  and  void  as  to  the  other.  We  think 
it  is  a  reasonable  construction  of  the  statute 
to  hold  that  it  was  intended  to  make  the 
contract  valid  as  to  both  parties  if  to  either. 
Otherwise  there  would  be  a  w^ant  of  mutual- 
Sty.  We  can  hardly  impute  to  the  legislature 
an  intention  to  compel  the  plaintiff  to  permit 
the  defendants  to  occupy  the  premises  during 
the  term  without  impof^ing  upon  the  defend- 
ants a  corresponding  obligation  to  occupy  or 
at  least  to  pay  rent.  The  lease  itself  being  in 
force  as  against  the  plaintiff,  we  think  that 
the  agreement  to  pay  rent  is  in  force  as 
against  the  defendant.  This  question,  how- 
ever, is  hardly  an  open  one  in  this  state.  In 
Baldwin  v.  Walker,  21  Conn.  168,  it  was  held 
that  a  lessee  was  liable  in  covenant  for  rent 
when  the  lease  was  unacknowledged  and  un- 
recorded." 

In  Lemington  v.  Stevens,  48  Vt.  38,  the 
court  said:  *'It  is  claimed  that  the  lease 
is  inoperative  because  not  acknowled<?ed. 
But  as  to  the  grantor  the  lease  was  obliga- 
tory. Gen.  Sts.  c.  05,  §  1  et  seq.  And  when 
the  grantee  goes  into  po^.^es-^ion  under  a  writ- 
ten agreement,  and  conforms  to  the  terms  of 
it,  the  rights  of  the  parties  are  to  be  regulat- 
ed by  the  terms  of  the  contract." 

In  Kittle  v.  St.  John,  10  Xeb.  605,  7  N.  W. 
271,  the  court  said:  '"In  Kent's  Commenta- 
ries the  law  is  stated  as  follows:  *Bv  the 
law  of  every  state  of  the  Union,  all  deeds 
and  conveyances  of  land,  except  certain  chat- 
tel interests,  are  required  to  be  recorded, 
upon  previous  acknowledgment  or  proof.  If 
not  recorded,  they  are  good,  and  pass  the  title 
as  against  the  grantor  and  his  heirs  and 
devisees,  and  they  are  void  only  as  to  sub- 
sequent bona  fide  purchasers  and  mortgagees 
whose  deeds  shall  be  first  recorded.'  4  Kent 
456."  And  see  Weaver  v.  Coumbe,  15  Neb. 
167,  17  N.  W.  367,  wherein  the  court  said: 
"To  entitle  a  lease  to  be  recorded  it  must  be 
duly  signed,  witnessed,  and  acknowledged. 
But  a  deed  or  lease  if  not  recorded  will  still 
be  good  between  the  parties  to  the  instrument, 


and  will  only  be  void  as  to  subsequent  bona 
fide  purchasers  or  mortgagees,  whose  deeds 
shall  be  first  recorded." 


SiltltZ 
V. 
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Wills  ^  Contest  —  Costs  ^  AUov^aaoe 
to  Ejceontor  for  Unsncoessful  De- 
fense. 

The  law  does  not  cast  upon  the  person 
nominated  executor  in  a  will  the  legal  duty 
of  procuring  its  probate ;  and  such '  person, 
though  acting  in  good  faitii,  is  not  entitled  to 
payment  out  of  the  fund  for  his  services  and 
expenses  in  an  ultimately  unsuccessful  effort 
to  probate  the  will  against  a  contest  by  the 
heir  upon  the  ground  of  want  of  testamentary 
capacity,  though  he  is  successful  in  the  first 
instance  in  securing  its  allowance  in  the 
probate  court. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ramsey 
county:     Dickson,  Judge. 

Proceeding  by  W.  D.  Kelly,  executor  of 
estate  of  Catherine  Myler,  deceased,  for  final 
allowance  of  account.  Appeal  by  Daniel  C. 
Kennedy,  representative  of  estate,  and  Mary 
Kennedy,  sole  heir  at  law  of  decedent,  from 
order  of  probate  court  allowing  account.  Or- 
der of  probate  court  reversed  by  district 
court.  Executor  appeals.  Tlie  facts  are 
stated  in  the  opinion.    Affikmbd. 

Thomas  C  Dapffett  for  appellant. 
DouglaSy  Kennedy  d  Kennedy  for  respond- 
ent. 

[279]  DiBELL,  C— Appeal  by  W.  D.  Kelly, 
executor  of  the  estate  of  Catherine  }^ler, 
from  an  order  of  the  district  court  denying 
his  motion  for  a  new  trial  in  a  proceeding  for 
the  allowance  of  his  account. 

The  appellant.  Dr.  Kelly,  was  named  execu- 
tor in  the  will  of  Catherine  Myler.  Mary 
Kennedy,  an  adopted  daughter,  was  the  sole 
heir.  Katie  Quirk,  a  niece,  was  the  residu- 
ary devisee.  The  will  gave  $25  to  Mary 
Kennedy.  Tliere  were  no  other  bequests.  Dr. 
Kelly  presented  the  will  for  probate.  Mary 
Kennedy  contested  upon  the  ground  of  want 
of   testamentary   capacity   in   the   testatrix. 
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The  will  was  allowed  in  the  probate  court  and 
the  allowance  was  affirmed  in  the  district 
eoiirt.  On  appeal  there  was  a  reversal.  Ken- 
nedy ▼.  Kelly,  119  Minn.  631,  137  N.  W.  466. 
Upon  the  second  trial  the  district  court  dis- 
allowed the  will.  Upon  appeal  there  was 
an  affirmance.  Kennedy  v.  Kelly,  123  Minn. 
259,  143  N.  W.  726.  The  probate  court  al- 
lowed Dr.  Kelly  for  his  services  and  disburse- 
ments, including  counsel  fees  incurred  in  the 
Tarious  proceedings  involved  in  the  contest 
of  the  will.  Upon  appeal  to  the  district  court 
the  claims  of  the  executor  for  expenses,  serv- 
ices and  counsel  fees  in  connection  with  the 
contest  were  disallowed;  but  an  allowance 
was  made  for  services  and  expenses  and  at- 
torneys' fees  incurred  in  conserving  the  es- 
tate. Throughout  Dr.  Kelly  acted  in  good 
faith. 

Upon  this  appeal  the  question  is  this:  Is 
the  executor  named  in  a  will,  who  presents 
it  for  probate,  and  upon  whose  petition  it  is 
allowed  in  the  probate  coutt,  it  being  finally 
disallowed  on  appeal,  the  heir  contesting  upon 
the  ground  of  lack  of  testamentary  capacity, 
entitled  to  payment  out  of  the  fund  for 
services,  expenses  and  counsel  fees  in  his 
ultimately  unsuccessful  effort  to  procure 
probate  ? 

The  cases  do  not  agree.  In  some  instances 
a  local  statute  or  the  general  policy  of  the 
local  law  affects  the  result,  and  in  others  the 
nature  of  the  proceeding  by  which  the  will 
is  attacked.  Sometimes  a  statute  imposes 
upon  the  nominated  executor  the  legal  duty 
of  procuring  the  probate  or  the  general  law  is 
construed  to  impose  the  duty.  Such  duty 
does  not  rest  upon  the  executor  in  this  state. 
Dr.  Kelly  was  in  possession  of  the  will  when 
the  testatrix  died.  It  was  then  his  duty  to 
deliver  it  to  the  probate  court.  G.  S.  1913, 
§  7258  (R.  L.  1905,  S  3667).  He  owed  no 
further  affirmative  legal  duty.  He  could 
petition  for  probate  but  the  [280]  statute 
did  not  command  him  to  do  so.  G.  S.  1913, 
§  7266  (R.  L.  1906,  §  3675).  Under  the  cir- 
cumstances  supposed,  some  cases  take  the 
view  that  tiie  executor  is  not  entitled  to  pay- 
ment out  of  the  fund.  Andrews  v.  His  Admin- 
istrators, 7  Ohio  St.  143;  Kelly  v.  Davis,  37 
Miss.  76;  Sliaw  v.  Moderwell,  104  111.  64; 
In  re  Soulard,  141  Mo.  642,  43  S.  W.  617; 
Brown  v.  Eggleston,  53  Conn.  110,  2  Atl.  321. 
Others  take  the  view  that  he  is.  Henderson 
V.  Simmons,  33  Ala.  291,  70  Am.  Dec.  590; 
Phillips  V.  Phillips,  81  Ky.  328;  Lassiter  v. 
Travis,  98  Tenn.  330,  39  S.  W.  226;  Hazard* 
V.  Engs,  14  R.  I.  5.  This  seems  to  be  the 
English  doctrine.  Boughton  v.  Knight,  L.  R. 
3  P.  A  D.  (Eng.)  64.  Still  others  hold  that, 
when  the  will  is  once  allowed,  the  position  of 
the  executor  as  the  legal  representative  under 
a  probated  will  entitles  him  to  payment  out 
of  the  fund  of  his  expenses  in  defending  it 
against   the    attacks   of   contestants,   though 


he  would  not  have  been  entitled  to  payment 
had  the  will  not  been  allowed  in  the  first 
instance  and  notwithstanding  the  will  is  dis- 
allowed in  subsequent  proceedings.  Dodd  v. 
Anderson,  197  N.  Y.  466,  90  N.  E.  1137j  27 
L.R.A.(N.S.)  336,  18  Ann.  Cas.  738,  and 
cases  cited;  Bratney  v.  Curry,  33  Ind.  399; 
Morere's  Succession,  117  La.  Ann.  543,  42 
So.  132;  Doan  v.  Herod,  56  Ind.  App.  663,  104 
N.  E.  386.  In  Butler  v.  Bocock,  160  111.  App. 
501,  it  is  said  that  the  executor  must  "defend 
the  will  in  the  first  court  where  it  is  assailed, 
and  he  must  defend  the  will  until  it  is  once 
adjudged  that  it  is  invalid."  In  a  note  to 
In  re  Hentges,  86  Neb.  75,  124  N.  W.  929,  in 

26  L.R.A.(N.S.)  757,  and  in  a  note  to  Dodd 
V.  Anderson,  197  N.  Y.  466,  90  N.  E.  1137, 

27  L.R.A.(N.S.)  336,  in  18  Ann.  Cas.  738, 
the  cases  are  collected  and  discussed.  In  both 
notes  the  annotators  state  that  the  majority 
rule  favors  the  right  of  the  executor  acting 
in  good  faith  to  pajntnent  out  of  the  fund 
for  his  expenses  incurred  in  an  unsuccessful 
effort  to  sustain  the  will.  Additional  cases 
illustrating  applications  of  the  different  views 
are  cited  in  22  Cent.  Dig.  Ex.  &  Adm.  §  451 ; 
9  Dec.  Dig.  Ex.  &  Adm.  §  111;  49  Cent.  Dig. 
Wills,  §§  877-883;  20  Dec.  Dig.  Wills,  §§  404- 
405.  Each  of  the  views  is  supported  by  well 
considered  arguments. 

The  right  to  payment  out  of  the  fund  is 
predicated  largely  upon  the  legal  duty  of  the 
nominated  executor  to  procure  the  probate 
of  the  will,  or  in  case  of  an  appointed  execu- 
tor, upon  his  legal  duty  as  the  representative 
under  an  adjudicated  will  to  defend  it.  As 
before  stated,  in  this  state  [281]  no  legal 
duty  rests  upon  the  nominated  executor  to 
procure  probate.  Without  entering  upon  a 
discussion  of  the  cases,  we  adopt  the  view 
taken  by  the  trial  court  that  the  executor 
ultimately  unsuccessful,  though  he  acts  in 
good  faith,  is  not  entitled  to  payment  out  of 
the  fund,  and  this  notwithstanding  the  will 
was  admitted  to  probate  in  the  first  instance. 
This  view  results  m  a  rule  working  well  in 
practice  and  on  the  whole  it  is  as  just  as 
any.  It  is  more  in  harmony  than  a  different 
one  with  the  general  policy  of  our  law,  which 
puts  the  burden  of  costs  upon  the  losing  liti- 
gant, and  does  not  require  the  winning  party 
to  pay  his  own  and  his  adversary's  expenses. 
There  is  nothing  opposed  to  this  conclusion  in 
Rong  V.  Haller,  106  Minn.  454,  119  N.  W.  405, 
where  it  is  held  that  a  notice  of  appeal  from 
the  probate  court  may  be  served  on  the  execu- 
tor, or  in  Burmeister  v.  Gust,  117  Minn.  247, 
135  N.  W.  980,  holding  that  an  executor  pre- . 
senting  a  will  for  probate  may  appeal  from 
an  order  denying  it.  Neither  of  them  makes 
it  the  legal  duty  of  the  nominated  executor 
to  sustain  the  will  nor  even  indirectly  involves 
the  propriety  of  allowing  him  costs  when 
unsuccessful. 

Order  affirmed. 


lee 
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NOTE. 

Right  of  Person  Named  ai  Eiceontor  in 
Will  to  Reoover  from  Estate  Money 
Expended  in  Unsnccewif vl  Attempt 
to  Sustain  Will. 

Unsuccessful  Attempt  to  Probate,  166. 
Unsuccessful  Resistance  of  Atta.k  after  Pro- 
bate, 168. 
Rule  in  California,  168. 


Vnsuccessful  Attempt  to  Prohate, 

The  rule  as  laid  down  in  Dodd  v.  Anderson, 
107  N.  Y.  466, 18  Ann.  Cas.  738,  that  a  person 
named  as  executor  in  a  will  is  not  entitled  to 
receive  from  the  estate  money  expended  by 
him  in  an  unsuccessful  attempt  to  probate  the 
w^ill,  though  he  acted  in  good  faith  in  carry- 
ing on  the  litigation,  is  followed  in  the  re- 
ported case.  So  in  the  recent  case  of  Doan  t. 
Herod,  66  Ind.  App.  663,  104  N.  E.  385,  the 
court  said,  referring  to  the  cases  holding  the 
contrary  view:  "But  these  authorities  are 
based'  upon  assumptions  which  we  believe  to 
be  fundamentally  fallacious.  They  are  neces- 
sarily predicated  upon  the  theory  that  one 
who  in  good  faith  offers  for  probate  a  paper 
purporting  to  be  a  will,  acts  for  the  benefit 
of  the  estate,  and  thus  becomes  legally  en- 
titled to  reimbursement  for  his  expenditures 
necessarily  or  reasonably  incurred.  That 
is  a  theory,  however,  which  is  utterly  ir- 
reconcilable with  certain  elementary  princi- 
ples which  underlie  the  laws  relating  to  the 
administration  of  decedents'  estates.  Since 
these  principles  are  established  beyond  dis- 
pute they  may  be  Inost  succinctly  stated  in 
form  of  legal  aphorisms.  1.  There  can  be 
no  executor  where  there  is  no  will.  2.  Unless 
a  will  is  admitted  to  probate  there  can  be  no 
letters  testamentary.  3.  Until  letters  testa- 
mentary or  of  administration  are  issued  upon 
the  estate  of  a  decedent  there  is  no  legal 
representative  of  the  estate.  4.  Although  a 
person  is  nominated  as  executor  in  a  paper 
purporting  to  be  a  will,  he  is  under  no  legal 
obligation  to  accept.  As  a  will  is  the  only 
source  of  an  executor's  power,  and  letters 
testamentary  are  the  only  evidence  of  his 
authority  (Hartnett  v.  Wandell  (1875)  60  N. 
Y.  346,  19  Am.  Rep.  194),  it  must  follow 
that  when  the  former  is  never  established  and 
the  latter  are  never  issued,  he  who  assumes 
to  act  as  executor  is  merely  a  volunteer  who 
has  assumed  the  risk  of  having  his  acts  re- 
.pudiated  by  the  courts  of  competent  juris- 
diction. It  may  be  admitted  that  one  who 
is  named  as  executor  and  desires  to  qualify, 
rests  under  a  normal  obligation  to  offer  the 
putative  will  for  probate,  but  it  is  not  an 
imperative  legal  duty.  That  may  be  done  by 
a  devisee,  legatee,  creditor  or  any  other  per* 


eon  interested  in  the  estate '[Compore  sec.  3135 
Burns  1914,  sec.  2579  R.  S.  1881].  .  .  . 
When  a  person  who  is  named  as  executor  in 
such  paper  offers  it  for  probate  and  is  met 
with  a  contest,  he  has  before  him  two  alter- 
natives either  of  which  he  may  adopt.  He 
may  cast  the  burden  of  the  contest  upon  those 
who  are  to  be  benefited  by  the  probate  of  the 
paper,  or  he  may  assume  the  burden  himself. 
If  he  pursues  the  latter  course  he  must  be 
deemed  to  act  with  knowledge  of  the  well- 
established  legal  rule  that  even  a  de  jure 
executor  cannot  bind  the  estate  which  he 
represents  by  any  contract  of  his  own  mak- 
ing, and  that  any  liability  which  he  incurs 
or  expenditure  which  he  makes  under  such  a 
contract,  is  regarded  as  his  personal  obliga- 
tion until  it  has  been  allowed  to  him  upon  the 
judicial  settlement  of  his  accounts.  .  .  . 
If  one  who  is  actually  an  executor  under  a 
valid  will  cannot  bind  the  estate  by  his  execu- 
tory contracts,  we  are  at  a  loes  to  know  upon 
what  theory  it  can  be  done  by  one  who  as- 
sumes to  act  under  a  paper  which  it  never  ad- 
mitted to  probate  as  a  will.  When,  upon  his 
own  responsibility,  he  joins  issue  with  the 
contestants  of  the  paper  which  he  offers  for 
probate,  he  must  be  deemed  to  do  so  with  the 
knowledge  that  he  may  be  beaten  in  the 
contest.  This  responsibility  and  risk  he  may 
avoid,  as  we  have  seen,  by  transferring  the 
burden  of  the  contest  to  those  who  are  bene- 
ficially interested  in  procuring  probate,  or  by 
demanding  indemnity  from  them.  His  neglect 
to  protect  himself  by  either  of  these  safe- 
guards must  logically  result  in  his  personal 
liability  for  any  pecuniary  obligations  which 
he  creates.  When  a  contest,  entered  into  un- 
der such  circumstances,  results  adversely  to 
him,  he  alone  is  legally  answerable  to  those 
whom  he  has  employed  to  fight  his  battle. 
This  may  appear  to  be  a  harsh  result,  but  it  is 
inevitable  under  the  law  as  it  stands.  Any 
other  rule  would  be  clearly  unjust  and  equally 
harsh,  for  it  would  cast  the  financial  burden 
of  a  contest  upon  those  who  win  it.  Under 
such  a  system  an  heir  or  distributee  might 
establish  his  right  to  tiie  estate  only  to 
realize  that  it  had  been  heavily  charged  or 
entirely  absorbed  by  the  putative  executor's 
fruitless  attempt  to  establish  a  will.  If  we 
assume  that,  under  the  rule  charging  execu- 
tors with  personal  liability  upon  their  con- 
tracts made  in  unsuccessful  attempts  to  pro- 
cure probate  of  alleged  wills,  many  persons 
who  are  named  as  executors  will  decline  to 
'serve,  it  is  equally  fair  to  assume  that  if  the 
contesting  heirs  or  distributees  of  estates 
must  purchase  success  at  the  cost  of  paying 
the  lawyers  on  both  sides  of  the  controversy, 
few  will  be  found  who  have  the  courage  or  the 
resources  to  contest  illegal  wills.  When  these 
two  opposing  rules  are  measured  by  the  test 
of  reason,  it  will  be  seen  that  when  one  who 
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is  named  as  executor  ia  confronted  with  a 
contest  he  may,  without  loss  to  himself,  place 
the  responsibility  upon  those  who  will  ba 
benefited  if  the  paper  is  admitted  to  probate 
a,s  a  will.  But  those  who  contest  the  probate 
stand  upon  different  ground.  Tliey  cannot 
avoid  the  contest  without  relinquishing  that 
"which  may  rightfully  belong  to  them.  We 
Are,  therefore,  inclined  to  think  that  every 
consideration  of  expediency,  no  less  than  the 
logic  of  the  settled  law  relating  to  the  ad- 
ministration of  decedents'  estates,  requires 
us  to  hold  that  one  who  makes  an  unsuccess- 
ful attempt  to  procure  probate  of  an  alleged 
will  cannot  charge  the  expenditures  incurred 
by  him  against  the  estate.''  See  also  In  ro 
Smith's  Estate,  165  Iowa  614,  146  N.  W. 
836. 

However,  in  Smith  v.  Haire,  133  Tenn.  343, 
Ann.  Cas.  1916D  629,  181  S.  W.  161,  it  was 
said  that  "it  is  well  settled  in  Tennessee  that 
an  executor  who  in  good  faith  propounds  a 
will  for  probate  is  entitled  to  his  costs  and 
attorney's  fees  whether  the  will  be  set  aside 
or  not."  In  that  case  costs  were  denied  on 
the  ground  that  the  executor  was  a  party  to 
the  fraud  because  of  which  probate  was  re- 
fused. 

So  in  Davison  ▼.  Sibley,  140  Ga.  707,  79 
8.  £.  855,  the  court,  in  holding  that  an 
executor  who  had  attempted  to  probate  a 
pretended  will  in  bad  faith  and  in  fraud  of 
the  rights  of  the  heirs  of  the  estate  was  not 
entitled  to  expenses  for  such  litigation,  said: 
"We  think  that  the  executor's  right  to  be 
compensated  out  of  the  estate  for  necessary 
expenses  incurred  in  an  unsuccessful  attempt 
to  probate  a  will  in  solemn  form,  at  the 
instance  of  an  heir  at  law,  after  the  will  has 
been  probated  in  common  form,  depends  upon 
the  duty  of  the  executor  in  this  respect  to- 
wards the  estate  he  represents.  According  to 
the  English  ecclesiastical  law  a  will  was 
proved  in  common  form  on  the  oath  of  the 
executor  und  without  notice,  but  after  it  had 
been  proved  in  common  form  the  executor 
could  be  compelled  to  prove  it  in  solemn  form. 
This  is  spoken  of  as  calling  in  the  probate. 
This  could  be  done  at  any  time,  unless  there 
was  unreasonable  delay  in  making  the  appli- 
cation. Our  statute,  however,  limits  the  time 
to  seven  years,  and  with  this  modification  our 
statutes  concerning  the  probate  of  wills  in 
common  and  solemn  form  do  not  substantially 
differ  from  the  old  English  ecclesiastical  law. 
Vance  v.  Crawford,  4  Ga.  445;  Brown  v.  An- 
derson, 13  Ga.  171;  Hayle  ▼.  Hasted,  1  Curt. 
Ecc.  236.  Where  an  executor  proves  a  will 
in  common  form  on  the  oath  of  one  of  the 
witnesses,  and  heirs  at  law  call  upon  him  by 
an  application  in  writing,  duly  served,  to 
appear  before  the  ordinary  and  show  cause 
why  the  probate  should  not  be  set  aside  on 
the  ground  that  the  testator  at  the  time  of 


making  the  pretended  will  was  not  of  sound 
mind  or  was  under  undue  influen<*e,  etc.,  it  is 
the  duty  of  the  executor  to  see  that  all  per- 
sons interested  are  notified.  Evans  v.  Ar- 
nold, 62  Ga.  169,  179.  If  the  executor  ap-- 
pears  in  obedience  to  the  notice  to  prove  the 
will  in  solemn  form,  the  burden  is  upon  him 
to  make  a  prima  facie  case.  Peale  v.  Ware, 
131  Ga.  828,  63  S.  E.  681.  The  practice  in 
this  regard  is  mentioned  for  the  purpose  of 
showing  that  the  relation  of  the  executor  to 
the  estate  in  the  matter  of  the  probate  of  a 
will  in  solemn  form  is  difi'erent  where  the  will 
has  never  been  probated  and  where  it  has 
been  previously  proved  in  common  form.  In 
the  former  case  he  may  be  required  to  file  the 
will,  if  in  his  possession,  with  the  ordinary 
(Civil  Code  of  1910,  sec.  3862),  but  he  is  not 
compelled  to  offer  it  for  probate;  while,  in 
the  latter  case,  having  elected  to  probate  it, 
and  having  qualified  as  executor,  he  is  under 
a  duty  to  prove  it  in  solemn  form  when 
required  by  an  heir,  within  the  statutory 
period.  A  probate  in  common  form  means 
something.  An  executor  qualifying  under 
such  probate  is  empowered  to  collect  the  as- 
sets and  pay  the  debts  of  the  testator.  Pur- 
chasers under  sales  from  him  legally  made 
will  be  protected,  if  bona  fide  and  without 
notice.  Such  probate  is  conclusive  upon  all 
persons,  not  under  disability,  after  the  expira- 
tion of  seven  years.  Civil  Code  (1910)  sees. 
3855,  3857.  It  would  therefore  seem  to  be 
the  executor's  duty  to  off'er  the  will  for  pro- 
bate in  solemn  form  when  called  upon  to  do  so 
by  heirs,  and  to  press  the  probate  in  good 
faith,  and  to  make  the  necessary  preparation 
for  trial.  The  employment  of  counsel  is  a 
necessary  incident  to  the  duty  imposed  on  the 
executor  to  probate  the  will  in  solemn  form 
upon  the  demand  of  an  heir;  and  it  would 
be  inconsistent  with  every  principle  of  rea- 
son, law,  and  justice  not  to  allow  to  the 
executor,  out  of  the  estate  of  the  deceased, 
the  expenses  necessarily  incurred  by  him  in 
the  faithful  discharge  of  his  duty.  Compton 
V.  Barnes,  4  Gill  (Md.)  65,  45  Am.  Dec.  116; 
Phillips  V.  Phillips,  81  Ky.  328.  And  see 
Varner  v.  Goldsby,  22  Ga.  302;  and  Francis 
V.  Holbrook,  68  Ga.  829.  If  the  will  pre- 
viously had  not  been  admitted  to  probate  in 
common  form,  and  letters  testamentary  had 
ilbt  been  granted  thereon,  a  strong  argument 
might  be  made  against  an  allowance  of  coun- 
sel fees  to  the  executor  for  an  unsuccessful 
attempt  to  probate.  See  Dodd  v.  Anderson, 
197  N.  Y.  466,  90  N.  E.  1137,  27  L.R.A.(N.S.) 
336,  18  Ann.  Cas.  738.  However,  if  the  ex- 
ecutor in  bad  faith  undertakes  to  probate  a 
paper  which,  because  it  is  a  forgery  or  was 
fraudulently  procured,  or  the  like,  is  not  the 
last  will  of  the  deceased,  he  will  not  be  al- 
lowed to  charge  the  estate  with  the  expense 
of  counsel  in  his  unsuccessful  effort  to  set  up 
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a  pretended  will,  notwithstanding  it  may  have 
been  previously  probated  in  common  form. 
That  is  to  say,  if  the  executor  fraudulently 
undertakes  to  probate  a  pretended  will,  the 
expenses  incident  to  his  effort  to  defraud  the 
heirs  will  not  be  charged  against  those  whom 
he  is  endeavoring  to  defraud.  The  good  faith 
of  the  counsel  employed,  or  their  ignorance  of 
the  executor's  fraudulent  intent  or  purpose, 
is  immaterial.  Their  right  to  be  paid  from 
funds  of  the  estate  of  the  deceased  is  not 
primary,  but  secondary.  It  is  only  when  the 
executor  may  create  a  lawful  charge  against 
the  estate  that  counsel  may  be  compensated 
out  of  the  assets  of  the  estate." 

Unauccesaful  Resistance  of  Attack  after 

Probate, 

It  has  been  held  in  some  recent  cases  that 
after  a  will  has  been  probated,  it  is  the  duty 
of  the  executor  named  therein  to  defend  a  suit 
brought  to  revoke  the  probate  or  to  test  the 
validity  of  the  will,  and  that  the  executor,  if 
he  acts  in  good  faith,  is  entitled  to  receive 
from  the  estate  his  necessary  expenditures 
though  the  will  is  set  aside.  Thus  in  Matter 
of  Waldron,  74  Misc.  310,  133  N.  Y.  S.  1104, 
reversed  on  questions  of  fact  152  App.  Div. 
909,  137  N.  Y.  S.  1147,  in  holding  that  a 
person  nominated  as  executor  in  a  will  that 
has  been  admitted  to  probate  may  be  allowed 
her  expenses  and  costs  in  unsuccessfully  at- 
tempting to  sustain  the  will  as  against  a  lat- 
er one,  the  court  said:  "Before  the  propounded 
paper  came  to  light  a  will  of  earlier  date 
was  admitted  to  probate.  In  this  earlier  will 
the  husband  of  the  testatrix  was  named  as 
executor,  and  upon  its  probate  letters  were 
issued  to  him,  which  he  still  holds.  As  such 
executor,  he  has  contested  the  later  will  with- 
out success.  He  now  asks  that  he  be  awarded 
costs,  necessary  disbursements  and  expenses 
incurred  by  him  in  the  attempt  to  sustain  the 
will  in  which  he  was  named.  It  will  be  the 
finding  of  the  court  that  he  propounded  the 
earlier  will  in  good  faith  and,  if  necessary, 
that  he  has  waged  the  present  contest  in  good 
faith.  By  the  amendment,  in  1911,  of  section 
2658  of  the  Code  of  Civil  Procedure,  it  is  pro- 
vided that,  if  the  unsuccessful  contestant  ^is 
named  as  an  executor  in  a  paper  propounded 
by  him,  in  good  faith,  as  the  last  will  of  tiie 
decedent  .  .  .  such  person  so  named  as 
executor  may,  in  the  discretion  of  the  surro- 
gate, be  awarded  costs  and  all  necessary  dis- 
bursements made  by  him  and  all  expenses 
incurred  in  the  attempt  to  sustain  the  will.' 
While  the  profession  has  supposed  that  this 
amendment  was  provoked  by  the  case  of  Dodd 
V.  Anderson,  197  N.  Y.  466,  and  was  intended 
to  indemnify  the  unsuccessful  proponent  for 
his  outlays  made  in  good  faith,  sujli  intention, 
if  conceived  by  the  legislature,  lias  been  so 


obscured  that  only  the  most  zealous  and  gen- 
erous construction  will  reveal  it.  The  text 
of  the  statute  is,  however,  perfectly  adapted 
to  the  present  case,  of  one  who,  holding  let- 
jters  under  another  will,  is  an  unsuccessful 
contestant  of  Che  instrument  admitted  to 
probate.  The  statute  only  permits  the  allow- 
ance of  disbursements  'made'  and  expenses 
'incurred,'  and  the  decree  will  be  held  until 
proof  is  made  of  the  sums  actually  paid." 
And  see  Bertine  v.  Hubbell,  1  Dem.  (N.  Y.) 
335.  See  also  Butler  v.  Bocock,  160  111.  App. 
501. 

In  Lloyd  v.  Robertson,  9  Ont.  W.  N.  339,  35 
Ont.  L.  Rep.  264,  27  Dominion  L.  Rep.  745, 
an  action  to  set  aside  a  will  after  probate 
wherein  the  contestant  was  successful,  the 
court  in  ruling  on  the  question  of  the  right  of 
the  executor  named  in  the  invalidated  will  to 
receive  reimbursement  from  the  estate  for 
costs  said:  ''By  some  oversight,  none  of  the 
beneficiaries,  except  the  two  sons,  is  a  party  to 
this  action;  indeed,  the  son  Albert  was  not 
made  a  party  to  it  until  the  trial  of  it.  No 
judgment  or  order  can  therefore  be  made 
affecting  the  rights  of  the  other  beneficiaries. 
The  result  is  that  the  will  stands  as  to  all 
their  rights  under  it,  and  there  is,  and  may 
be  adjudged  to  be,  an  intestacy  as  to  the  rest 
of  the  estate.  Under  ordinary  circumstances, 
the  plaintiff  would  have  been  awarded  his  costs 
from  those  who  supported  the  will  and  failed ; 
but,  as  the  son  Albert  was  not  made  a  party 
until  the  trial,  and  then  of  course  only  with 
his  consent,  he  ought  not  to  be  ordered  to 
pay  any  costs  but  those  of  the  trial.  Execu- 
tors supporting  a  will,  and  failing,  should 
ordinarily  pay  costs  personally  and  look  to 
those  who  have  indemnified  them  for  reim- 
bursement^  if  indemnified  as  they  should  be; 
but,  whether  indemnified  or  not,  should  not 
have  costs  out  of  the  estate  ordinarily.  But 
this  case  is  not  an  ordinary  one,  because  of 
the  failure  to  bring  all  proper  parties  before 
the  court,  with  the  result  that  the  attack 
upon  the  whole  will  fails  in  part.  Under  all 
the  circumstances  of  the  case,  the  proper  dis- 
position as  to  costs  is  that  the  defendant 
Albert  Lloyd  pay  to  the  plaintiff  the  costs 
of  the  day  of  the  trial,  fixed  at  $100,  and 
that  no  other  order  as  to  costs,  in  any  re- 
spect, be  made;  it  may  be  ordered  accord- 
ingly." 

Rule  in  California. 

In  California  it  is  provided  by  statute  that 
if  the  probate  of  a  will  is  revoked  it  is  in 
the  discretion  of  the  court  to  charge  either  the 
unsuccessful  proponent  or  tlie  estate  with 
the  costs  of  the  contest.  In  the  case  of  In  re 
Jones,  166  Cal.  147,  135  Pac.  203,  wlieroin  it 
appeared  that  the  executor  of  a  will  was 
guilty  of  practicing  fraud  and  undue  influ- 
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cnce  on  the  testator,  the  appellate  court  in 
holding  that  the  lower  court  abused  its  dis-i 
cretion  in  ordering  the  payment  out  of  the  es- 
tate of  costs  and  counsel  fees,  incurred  in  the 
unsuccessful  defense  of  the  will,  said:  "The 
court  erred,  first,  in  requiring  the  payment, 
out  of  the  estate,  of  attorneys'  fees  and  costs 
in  defending  against  the  contest,  and,  second,, 
in  allowing  executor's  commissions  to  Charles 
G.  Jones.  Section  1332  of  the  Code  of  Civil 
Procedure  provides  that  'if  the  probate  be 
revoked  the  costs  must  be  paid  by  the  party 
who  resisted  the  revocation,  or  out  of  the 
property  of  the  decedent,  as  the  court  di- 
rects.' The  appellants  concede  that  this  sec- 
tion gives  to  the  superior  court  a  discretion- 
ary power  to  order  the  payment  of  attorneys' 
fees  and  costs  incurred  in  the  unsuccessful 
defense  of  a  contest  after  probate.  They  con- 
tend, however,  that,  under  the  facts  appear- 
ing in  this  particular  case,  the  court  abused 
its  discretion  in  making  the  order  for  such 
payment.  It  appears  that  Charles  G.  Jones 
was  the  sole  legatee  and  devisee  named  in 
the  will  under  which  he  was  appointed  ex- 
ecutor. The  contest  was  based  on  the  grounds 
of  the  decedent's  unsoundness  of  mind,  as 
well  as  fraud  and  undue  influence  practiced 
by  said  Charles  G.  Jones.  The  verdict  of  the 
jury  was  in  favor  of  the  contestant  on  all  the 
issues.  With  respect  to  fraud  and  undue  in- 
fluence, the  questions  submitted  to  the  jury 
and  their  answers  thereto,  were  as  follows: 
'Q.  Was  the  mind  of  the  decedent,  William 
Jones,  at  the  time  of  the  execution  of  the 
said  purported  will,  free  from  fraud  prac- 
ticed upon  him  by  Charles  G.  Jones,  or  others 
acting  in  behalf  of  and  in  concert  with  Charles 
G.  Jonea?  A.  No.  Q.  Was  the  decedent, 
William  Jones,  at  the  time  of  the  execution 
of  the  said  purported  will,  acting  under  the 
undue  influence  of  Charles  G.  Jones  or  of 
others  acting  in  behalf  of  and  in  concert  with 
Charles  G.  Jones?  A.  Yes.'  When  the  lower 
court  was  called  upon  to  exercise  its  discre- 
tion on  the  question  whether  the  costs  and 
attorneys'  fees  should  be  paid  out  of  the 
estate,  these  findings  stood  as  the  determina- 
tion of  the  jury  on  the  issues  of  fraud  and 
undue  influence,  and  upon  them  (together 
with  other  findings)  the  court  had  made  its 
order  revoking  the  probate  of  the  will.  If  the 
payment  of  these  costs  and  fees  could  properly 
be  considered  at  all  in  advance  of  a  final  dis- 
position of  the  contest  on  appeal — a  question 
to  which  we  shall  refer  again — the  court  was 
bound  to  act  upon  the  case  as  it  then  ap- 
peared. It  could  not  assume  that  the  find- 
ings, upon  which  it  had  acted  in  making  its 
order,  were  unsupported  by  the  evidence  or 
affected  by  error.  The  application  for  costs 
and  fees  was,  in  the  existing  status,  made  on 
behalf  of  a  proponent  who  had  been  adjudged 
guilty  of  procuring  the  execution  of  the  will 
by  fraud  and  undue  influence.    That  costs  may 


properly  be  refused  to  one  in  this  position 
has  been  directly  held  in  this  court.  In  re 
McKinney,  112  Cal.  447,  44  Pac.  743.  In  the 
case  cited,  the  court  below  had  disallowed  the 
expenditures  claimed,  and  the  supreme  court, 
in  affirming  the  order  under  review,  was  not 
required  to  go  further  than  to  hold  that 
there  had  been  no  abuse  of  discretion.  But  we 
think  the  true  rule  is  that  reimbursement  for 
expenses  incurred  in  the  effort  to  sustain  a 
will  procured  by  the  fraud  or  undue  influence 
of  the  person  defending  it  against  contest  not 
only  may,  but  should,  in  the  exercise  of  a 
sound  discretion,  be  denied.  And  so  it  is 
generally  held.  40  Cyc.  1353;  Deleglise  v. 
Morrissey,  142  Wis.  234,  125  N.  W.  452; 
Close  V.  Close,  13  La.  Ann.  590.  See  also  In 
re  Carman  (la.)  48  N.  W.  985.  The  test  of 
the  executor's  right  to  have  the  costs  of  his 
unsuccessful  attempt  to  prevent  revocation  of 
probate  paid  out  of  the  estate  is  whether  he 
has  acted  in  good  faith.  See  Estate  of  Ber- 
thol,  163  Cal.  343,  125  Pac.  760.  It  cannot 
be  said  that  one  exercises  good  faith  in  seek- 
ing to  establish  a  will  which  he  himself  has, 
by  fraud  or  undue  influence,  caused  to  be 
executed.  The  flndings  of  the  jury  are  to  the 
effect  that  the  fraud  and  undue  influence,  if 
not  exerted  by  the  respondent  in  person,  were 
exerted  by  others  acting  in  his  behalf  and 
in  concert  with  him.  For  the  acts  of  others 
acting  in  concert  with  him  he  is  of  course 
responsible  as  for  his  own  acts." 

In  the  case  of  In  re  Berthol,  163  Cal.  343, 
125  Pac.  750,  the  court  in  holding  tliat  the 
lower  court  had  no  discretion  to  order  that 
costs  and  expenses  should  be  paid  out  of  the 
estate  to  the  executor  of  a  contested  will  until 
the  validity  of  the  will  was  finally  deter- 
mined, said:  "The  authority  of  the  superior 
court  sitting  in  probate  to  allow  the  costs 
and  expenses  of  Morcel  incurred  in  the  con- 
test of  the  will  is  based  on  section  1720  of 
the  Code  of  Civil  Procedure  as  follows :  *When 
it  is  not  otherwise  prescribed  in  this  title,  the 
superior  court  .  .  .  may,  in  its  discretion, 
order  costs  to  be  paid  by  any  party  to  the 
proceedings,  or  out  of  the  assets  of  the  estate, 
as  justice  may  require.'  While  this  provision 
of  the  code  places  the  matter  of  allowing 
costs  and  expenses  within  the  discretionary 
power  of  the  court,  and  permits  it  to  be 
exercised  in  favor  of  an  unsuccessful  pro- 
ponent of  a  will,  still  this  discretionary  pow- 
er should  be  exercised  only  in  his  favor  'as 
justice  may  require'  where  he  has  acted  in 
good  faith,  and  such  discretion  can  be  proper- 
ly exercised  only  upon  the  final  determina- 
tion of  the  litigation.  When  the  order  here 
appealed  from  was  made  there  was  no  final 
determination  of  the  controversy  respecting 
which  this  allowance  was  claimed.  It  is  only 
then  that  the  court  can  properly  determine 
whether  it  would  be  justified  in  making  the 
allowance  or  not." 
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Oregon   Supreme  Gourt-^une  6,   1916. 
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Ezemptions  ^  OonBfvotloflL  of  Sxeatp" 
tion  Statnte. 

Since  exemption  statutes  are  remedial  in 
character,  they  are  given  a  liberal  construc- 
tion. 

Meaning  of  ''NeoeBsary'*  in  Ezeatption. 
Statnte. 

Under  Ia  O.  L.  §  227,  as  amended  by  Laws 
1015,  p.  27>  making  the  team,  vehicle,  harness, 
etc.,  necessary  to  enable  any  perscHi  to  carry 
on  the  trade,  occupation,  or  profession  by 
which  he  habitually  earns  his  living  exempt 
from  execution,  the  term  ''necessary"  signifies 
"reasonably  necessary"  or  "convenient"  or 
"suitable,"  and  does  not  mean  "indispensable" 
or  "absolutely  necessary;"  and,  standing 
alone,  the  word  "occupation"  means  the  prin- 
cipal business  of  one's  life,  habitual  or  stated 
employment,  vocation,  calling,  trade,  the  busi- 
ness in  which  one  principally  engages  to  se- 
cure a  living,  the  employment  by  which  he 
generally  gets  his  living,  and  includes  any 
employment  in  which  a  person  is  engaged  to 
procure  a  living. 

[See  note  at  end  of  this  case.] 

Same. 

Under  such  statute,  it  is  essential  that  the 
property  should  have  been  used  exclusively  to 
carry  on  the  occupation  by  which  one  habitu- 
ally earns  his  living,  because  an  occasional 
use  for  other  purposes  will  not  defeat  his 
right  to  exemption;  and  such  right  is  not 
lost  if  the  owner  is  not  actually  using  the 
property  in  his  occupation  at  the  very  time 
of  the  levy,  or  if  temporarily,  he  is  not  en- 
gaged in  his  occupation,  and  is  preserved  if 
he  honestly  intends  to  use  the  property  within 
a  reasonable  time  to  carry  on  his  occupation. 

[See  note  at  end  of  this  case.] 

Exemption    of    Team    ^    Selection    by 
Debtor. 

Under  L.  0.  L.  §  227,  as  amended  by  Laws 
1915,  p.  27,  exempting  from  execution  a  team, 
vehicle,  harness,  etc.,  necessary  to  enable  any- 
one to  carry  on  the  occupation  by  which  he 
habitually  earns  his  living,  the  debtor  may 
select  and  reserve  a  team,  vehicle,  and  harness 
without  being  obliged  to  show  that  he  has  no 
other  like  property,  or  to  point  out  other 
property  to  the  sheriff,  even  though  he  owns 
additional  propertv  of  the  same  kind,  and 
the  debtor,  if  ownmg  more  than  two  horses, 
may  select  any  two. 

[See  6  Ann.  Caa.  779.] 

Same. 

Under  L.  O.  L.  §  227,  as  amended  by  Laws 
1915,  p.  27,  exempting  from  execution  a  team, 
vehicle,  harness,  etc.,  necessary  to  enable  one 
to  carry  on  his  occupation,  if  selected  and 
reserved  by  the  judgment  debtor  at  the  time 
of  the  levy  or  as  soon  thereafter  before  sale 


as  it  shall  be  known  to  him,  a  failure  to 
select  exempted  property  at  the  exact  time  of 
the  levy,  even  though  the  debtor  is  present, 
will  not  alone  operate  as  a  waiver  of  his  right, 
as  the  word  "at,"  when  used  in  reference  to 
time,  does  not  always  mean  the  exact  moment 
or  day,  but  may  express  nearness  and  proxim- 
ity, and  consequently  may  denote  a  reason- 
able time,  and  as  the  words  "as  soon  as" 
likewise  have  a  restricted  and  an  unrestrict- 
ed signification;  so  that  the  debtor,  if  he 
acts  before  sale,  may  assert  his  right  of 
exemption  within  a  reasonable  time  after 
the  levy  becomes  known  to  him,  whether  he 
was  present  or  absent  at  the  time  of  the 
seizure. 

Waiver  of  Bzemption. 

The  right  of  exemption  from  execution  is  a 
privilege  which  may  be  waived  by  the  consent 
of  the  debtor,  or  by  his  failure  to  assert  his 
rights. 

Burden  of  Xnowinc  Exemption* 

A  sheriff's  seizure  on  attachment  cannot  be 
avoided,  unless  the  debtor  alleges  and  proves 
k  situation  bringing  the  property  within  the 
exemption  statute,  and  avers  and  establishes 
every  fact  essential  to  the  exemption. 

Exemption  of  Team  —  Evidenoe  of  If  e- 
eessity. 

In  replevin  for  a  team,  wagon,  and  harness 
attached  by  defendant  sheriff,  the  taking  of 
which  was  justified  by  his  answer,  a  reply 
claiming  an  exemption  and  right  to  a  return 
of  the  property  under  the  statute  (L.  0.  L. 
§  227,  as  amended  by  Laws  1915,  p.  27), 
exempting  from  execution  a  team,  vehicle,  har- 
ness, etc.,  necessary  to  enable  one  to  carry  on 
the  occupation  by  which  he  habitually  earns 
his  living,  showing  that  the  property  was 
being  used  by  plaintiff  for  the  purpose  of 
earning  a  living  for  the  support  of  his  family, 
and  that  it  was  the  only  property  of  the 
kind  which  he  could  use,  and  that  it  had  been 
habitually  \^sed  for  that  purpose,  was  suffi- 
cient after  verdict. 

[See  123  Am.  St.  Rep.  143.] 

Instmctions  ^  Cantionary  Instruction 
—  Discretion  of  Court. 

Refusal  of  a  cautionary  instruction  is 
within  the  discretion  of  the  trial  court. 

Refusal  of  Requests  Covered  by  Charge. 

Requested  instructions,  given  in  substance, 
are  properly  refused. 

Appeal  and  Error  —  Scope  of  RoTiew  — > 
Verdict  on  Conflieting  Evidenoe. 

The  verdict  of  the  jury  on  conflicting  evi- 
dence forecloses  any  inquiry  into  the  credi- 
bility of  the  witnesses  or  the  weight  of  their 
testimony. 

Appeal  from  Circuit  Court,  Malheur 
county:  Biggs,  Judge. 

Action  by  James  H.  Childers,  plaintiff, 
against  Ben  J.  Brown,  defendant.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

[3]  J.  I  Meyers  commenced  an  action  to 
recover  money  from  James  H.  Childers,  and 
on  the  next  day,  November  24,  1915,  cauHed 
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Ben  J.  Brown,  the  eheriff  of  Malheur  Goun- 
tr,  to  attach  and  take  into  hifl  custody  a 
team,  wagon  and  harness  owned  by  Ghilders. 
On  December  10,  1915,  Ghilders  commenced 
this  aetion  to  replevin  the  attached  property 
by  filing  a  complaint  which  c<mtains  the 
usual  allegations. 

The  answer  justifies  the  taking  by  averring 
the  attachment.  The  reply  seeks  to  avoid 
the  effect  of  the  attachment  by  claiming  that 
the  prroperty  is  exempt  from  seizure.  To 
support  the  claim  of  exemption  and  right  to 
a  return  of  the  property,  the  reply  avers: 

"That. on  the  twenty-fourth  day  of  Novem- 
ber, 1915,  the  date  on  which  said  personal 
property  described  in  the  complaint  and  an- 
swer were  wrongfully  and  unlawfully  taken 
from  the  possession  of  plaintiff,  and  for  some 
time  prior  thereto,  the  said  team  of  geldings, 
logging  harness  and  Studebaker  wagon  de- 
scribed in  the  complaint  herein,  were  being 
osed  by  the  plaintiff  for  the  purpose  of  earn- 
ing a  living  for  the  support  of  his  family, 
and  were  and  are  habitually  used  for  such 
purpose  by  plaintiff,  and  were  and  are  the 
only  personal  property  of  such  nature  where- 
by the  plaintiff  could  earn  a  living  for  the 
support  of  his  family.  That  on  the  twenty- 
fourth  day  of  November,  1915,  the  plaintiff 
duly  notified  the  defendant  that  he  claimed 
[4]  said  personal  property  and  the  whole 
thereof  as  exempt  from  attachment  and  ex- 
ecution, under  the  laws  of  the  state  of  Ore- 
gon, and  prior  to  the  commencement  of  this 
action,  and  as  soon  as  plaintiff  could  se- 
cure legal  services,  he  served  on  the  defend- 
ant a  written  affidavit  under  oath  demanding 
the  release  of  said  property  and  the  whole 
thereof,  for  the  reason  that  said  proper- 
ty was  habitually  used  by  him  in  making 
a  living  for  himself  and  family,  and  claimed 
the  whole  of  said  property'  as  exempt  from 
attachment  and  execution,  and  that  said 
property  was  and  is  exempt  from  attach- 
ment and  execution,  under  and  by  virtue 
of  tiie  laws  of  the  state  of  Oregon,  and 
any  taking  of  said  property  and  the  whole 
or  any  part  thereof  by  defendant,  whether 
acting  under  a  writ  of  attachment  or  oth- 
erwise is  wrongful  and  unlawful,  for  the 
reason  that  said  property  is  exempt  from 
attachment  and  execution,  and  said  sher- 
iff, defendant  herein,  has  full  and  com- 
plete instructions  under  any  writ  of  at- 
tachment issued  to  him,  not  to  attach  or 
levy  upon  any  exempt  property,  made  so 
by  the  laws  of  the  state  of  Oregon,  but  de- 
fendant did  then,  ever  since  has,  and  does 
DOW  refuse  to  return  said  property  to  plain- 
tiff." 

The  defendant  demurred  to  the  new  mat- 
ter appearing  in  the  reply  "on  the  grounds 
that  the  same  does  not  state  facts  sufficient 
to  constitute   a    defense  to  the   defendant's 


answer  or  to  any  part  thereof.''  The  de- 
murrer was  overruled,  and  after  a  trial  the 
verdict  of  the  jury  and  judgment  of  the 
court  were  against  the  defendant,  who  has 
appealed 

Submitted  on  brief  under  the  proviso  of 
Supreme  Gourt  Rule  18:  56  Or.  622  (117  Pac. 
ii). 

H.   O.  Eaatn^m  and   Smith  dc  Smith  for 
appellant. 
Ralph  W,  SwQ^ler  for  respondent. 

[5]  Habbis,  J.  {after  ataiing  the  facets)  — 
"The  principal  issues,''  quoting  from  the 
abstract  of  record  filed  by  defendant,  "are: 
Does  the  new  matter  set  up  in  the  reply 
plead  statutory  exemption?  And,  was  the 
judgment  based  on  sufficient  evidence?"  The 
questions  can  best  be  answered  by  first  di- 
recting attention  to  the  language  of  the 
statute  and  noting  its  scope  and  meaning. 
1.  2.  The  material  part  of  the  statute, 
which  measures  the  rights  of  the  plaintiff, 
reads  thus: 

"All  property  ...  of  the  judgment 
debtor,  shall  be  liable  to  an  execution,  except 
as  in  this  section  provided.  The  following 
property  shall  be  exempt  from  execution,  if 
selected  and  reserved  by  the  judgment  debt- 
or or  his  agent  at  the  time  of  the  levy,  or 
as  soon  thereafter  before  sale  thereof  as  the 
same  shall  be  known  to  him,  and  not  other- 
wise: ...  3.  The  .  .  .  team,  vehicle, 
harness  .  .  .  necessary  to  enable  any 
person  to  carry  on  the  trade,  occupation  or 
profession  by  which  such  person  habitually 
earns  his  living,  to  the  value  of  $400:" 
Ohapter  13,  Laws  1915,  amending  Section 
227,  L.  0.  L. 

If  the  wagon,  team  and  harness  were  nec- 
essary to  enable  Ghilders  to  carry  on  the 
occupation  by  which  he  habitually  earned  his 
living,  then  he  was  entitled  to  a  return 
of  the  property,  provided  the  claiin  of  ex- 
emption was  made  at  the  time  of  the  levy 
or  as  soon  thereafter  as  it  became  known 
to  him.  Since  exemption  statutes  are  re- 
medial in  character,  they  are  given  a  liberal 
construction:  Blackford  v.  Boak,  73  Ore.  61, 
143  Pac.  1136;  Tishomingo  Sav.  Inst.  v. 
Young,  87  Miss.  473,  40  So.  9,  112  Am.  St. 
Rep.  454,  6  Ann.  Gas.  776,  3  L.R.A.(N.S.) 
693.  And  this  rule  of  construction  must 
constantly  be  kept  in  •  mind  when  interpret- 
ing the  words  found  in  the  statute. 

[6]  The  term  "necessary,"  as  it  is  used 
here,  signifies  "reasonably  necessary"  or 
"convenient,"  or  "suitable,"  and  it  does  not 
mean  "indispensable,"  or,  as  contended  by 
the  defendant  during  the  trial,  "absolutely 
necessary:"  Stewart  v.  McGlung,  12  Ore. 
431,  435,  8  Pac.  447,  53  Am.  Rep.  374;  State 
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V.  Young,  74  Ore.  399,  407,  145  Pac.  647; 
In  re  Parker,  5  Sawy.  58,  61,  18  Fed.  Cas. 
No.  10,724,  18  Nat.  Bank.  Reg.  43,  12  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.)  132;  18  Cyc. 
1418. 

Standing  alone,  the  word  "occupation" 
means:  "The  principal  business  of  one's 
life:"  Webster  Diet.  "Habitual  or  stated  em- 
ployment:" Cent.  Diet.  "Vocation,  calling, 
trade,  the  business  in  which  one  principally 
engages  to  secure  a  living,  the  employment 
by  which  one  generally  gets  his  living:"  3 
Words  and  Phrases  (Second  Series)  685; 
29  Cyc.  1344.  The  term  "occupation"  is 
comprehensive  in  its  signification  and.  in- 
cludes any  employment  in  which  a  person  is 
engaged  to  procure  a  living:  12  Am.  &,  £ng. 
Enc.  of  Law  (2d  ed.)  105.  The  statute  itself 
defines  the  term  so  as  to  include  only  the 
occupation  by  which  a  person  "habitually 
earns  his  living,"  and  therefore  the  team, 
wagon  and  harness  were  exempt  if  they  were 
reasonably  necessary,  or  convenient,  or  suit- 
able to  enable  Childers  to  carry  on  the  em- 
ployment by  which  he  habitually  earned  his 
living. 

3.  It  is  not  essential  that  the  property 
should  have  been  used  exclusively  to  carry 
on  the  occupation  by  which  he  habitually 
earned  his  living  because  an  occasional  use 
for  other  purposes  will  not  defeat  the  right 
of  exemption:  12  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  132;  Stanton  v.  French,  91  Cal. 
274,  27  Pac.  657,  25  Am.  St.  Rep.  174;  11 
R.  C.  L.  p.  519.  The  right  of  exemption  is 
not  lost  if  the  owner  is  not  actually  using 
the  property  in  his  occupation  at  the  very 
time  of  the  levy,  nor  is  the  privilege  ex- 
tinguished if  the  owner  is  temporarily  [7]  not 
^engaged  in  his  occupation:  12  Am.  &  £ng. 
Enc.  of  Law  (2d  ed.)  132;  18  Cyc.  1413. 
The  exemption  is  preserved  if  the  debtor 
honestly  intends  to  use  the  property  within 
a  reasonable  time  to  carry  on  his  occupa- 
tion: GoUnick  v.  Marvin,  60  Ore.  312,  316, 
118  Pac.  1016,  Ann.  Cas.  1914A  243;  Cleve- 
land V.  Andrews,  5  Idaho  65,  46  Pac.  1025, 
95  Am.  St.  Rep.  165. 

4.  The  statute  confers  upon  the  debtor  the 
right  to  select  and  reserve  a  team,  vehicle 
and  harness  without  being  obliged  to  show 
that  he  has  no  other  like  property.  There 
is  no  duty  resting  upon  the  debtor  to  prove 
that  he  has  no  other  property  nor  to  point 
out  other  property  to  the  sheriff,  even  though 
he  owns  additional  property  of  the  same 
kind.  If  Childers  owned  more  than  two 
horses  it  was  nevertheless  his  right  to  select 
any  two  horses  he  wished,  and  then  protect 
them  by  exercising  his  right  of  exemption: 
Thibault  v.  Lennon,  39  Ore.  280,  283,  64  Pac. 
449,  87  Am.  St.  Rep.  657. 

5.  6.  A  strict  application  of  the  language 
of  the  statute  would  require  the  debtor  to 


assert  Ms  right  of  redemption  "at  the  time 
of  the  levy"  or  "as  soon"  as  the  levy  shall 
be  known  to  him,  but  the  words  employed 
are  softened  and  relieved  of  any  undue  sever- 
ity when  viewed  in  the  light  of  the  rule  of 
liberal  construction.  While  it  is  true  that, 
as  taught  in  Harrisburg  Lumber  Co.  v. 
Washburn,  29  Ore.  150,  161,  41  Pac.  390,  the 
right  of  exemption  is  a  privilege,  which  it 
must  be  conceded  can  be  waived  by  the  con- 
sent of  the  debtor  or  by  his  failure  to  assert 
his  rights  (12  Am.  &  Eng.  Enc.  of  Law  2d 
ed.)  191;  11  R.  C.  L.  p.  639),  nevertheless 
a  failure  to  select  exempted  property  at  the 
exact  time  of  a  levy  though  the  debtor  is 
present,  will  not  alone  operate  as  a  waiver 
because  the  debtor  has  a  reasonable  time  af- 
ter he  knows  of  the  levy  to  claim  his  ex- 
emption. If  the  words  "at  the  time  of  the 
[8]  levy"  are  given  a  strict  construction, 
they  would  signify  the  exact  moment  of  the 
levy,  and  would  indicate  "simultaneousness," 
as  distinguished  from  "subsequence,"  and 
therefore,  within  this  severe  meaning,  the 
debtor,  if  present  at  the  time  of  the  seizure, 
would  lose  his  right  of  exemption,  unless  he 
asserted  his  claim  at  the  very  moment  of  the 
levy.  When  used  in  reference  to  time,  the  word 
"at"  does  not  always  mean  the  exact  moment 
or  day,  but  certainly  in  many,  and  perhaps 
in  most,  instances  it  expresses  nearness,  close- 
ness and  proximity,  and  consequently  may  de- 
note a  reasonable  time:  5  C.  J.  1427.  The 
words  "as  soon  as"  likewise  have  a  restricted 
and  an  unrestricted  signification.  The  nar- 
rowing meaning  would  require  the  debtor  to 
act  the  very  moment  he  learns  of  the  levy, 
while  the  broader  interpretation  would  afford 
a  reasonable  time.  Obeying  the  teaching  of 
precedents  and  adopting  the  liberal,  rather 
than  the  severe,  meaning,  the  language  of 
the  statute  permits  the  debtor,  if  he  acts 
before  sale,  to  assert  his  right  of  exemption 
within  a  reasonable  time  after  the  levy  be- 
comes known  to  him,  whether  he  was  present 
or  absent  at  the  time    of  the  seizure. 

7.  We  now  notice  the  objections  made  by 
the  defendant.  Complaint  is  made  because 
the  dumurrer  to  the  reply  was  overruled. 
At  the  outset  it  must  be  premised  that  the 
seizure  made  by  the  sheriff  cannot  be  avoid- 
ed, unless  the  plaintiff  alleges  and  proves 
a  situation  which  brings  the  property  within 
the  exemption  statute.  The  burden  is  on 
the  claimant,  and  he  must  aver  and  estab- 
lish every  fact  essential  to  the  exemption: 
Gollnick  v.  Marvin,  60  Ore.  312,  316,  118 
Pac.  1016,  Ann.  Cas.  1914A  243;  Thibault 
V.  Lennon,  39  Ore.  280,  284,  64  Pac.  449, 
87  Am.  St.  Rep.  657 ;  Stewart  v.  McClung,  12 
Ore.  431,  436,  8  Pac.  447,  53  Am.  Rep.  374; 
11  R.  C.  L.  p.  558;  18  Cyc.  1493. 

[9]  8.  The  sheriff  argues  that  the  reply  is 
insufficient   because   it   fails   to   allege   that 
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Cliilders  had  an  occupation,  or  that  the  at- 
tached property  was  necessary  to  enable  him 
to  carry  on  surh  occupation,  or  that  he  se- 
lected the  property  at  the  time  of  the  levy. 
It  is  true  that  the  reply  does  not  in  so  many 
words  say  that  Childers  had  a  defined  occu- 
pation;   but  it  does  appear  that  the  prop- 
erty "was  being  used  for  the  purpose  of  earn- 
ing a  living  for  the  support  of  his  family, 
that   it  was  the  only  property  of  the  kind 
which   he   could  use,  and  that  it  had  been 
habitually  used  for  that  purpose;  and  this 
is  only  a  loose  and  defective  way  of  saying 
that    he    had   an   employment   by   which   he 
habitually  earned  his   living,  and  therefore 
an  occupation,  and  that  the  team,  wagon  and 
harness  were  necessary  to  enable  him  to  carry 
on  such  occupation:     See  Blackford  v.  Boak, 
73  Ore.  61,  66,  143  Pac.  1136.    The  pleadings 
recite  that  the  seizure  was  made  on  Novem- 
ber 24,   1915,  and  the  reply  alleges  that  on 
the  same  day  Childers  notified  the  defendant 
that  he  claimed  the  personal  property  "as 
exempt    from    attachment    and    execution." 
While  the  reply  is  not  a  model  pleading,  still 
it  contains  enough  to  enable  it  to  stand  af- 
ter verdict. 

9.  One  assignment  of  error  is  predicated 
upon  the  failure  of  the  court  to  give  a  cau- 
tionary instruction  requested  by  the  defend- 
ant. The  court  had  a  right  to  use  his  discre- 
tion: Scheurmann  v.  Mathison,  67  Ore.  419, 
424,  136  Pac.  330;  Nordin  v.  Lovegren  Lum- 
ber Co.  80  Ore.  140,  156  Pac.  587.  After 
inspecting  the  record  we  cannot  say  that 
the  trial  judge  abused  the  discretion  vested 
in  him,  or  that  the  defendant  was  injured  in 
any  way. 

10.  Other  instructions  requested  by  the  de- 
fendant and  refused  by  the  court  were  either 
given  in  substance  or  properly  refused,  be- 
cause containing  expressions  [10]  inconsist- 
ent with  the  views  stated  here.  No  prejudi- 
cial error  occurred  during  the  trial. 

11.  There  was  evidence  to  sustain  every 
material  fact  which  the  plaintiff  was  required 
to  establish,  and,  while  there  was  conflict- 
ing evidence,  the  verdict  of  the  jury  fore- 
closes any  inquiry  into  the  credibility  of  the 
witnesses  or  the  weight  of  their  testimony. 

The  judgment  is  affirmed. 
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Affirmed. 
Eakin,  J.  absent. 
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In  most,  if  not  all,  of  ihe  states  of  the 
Union  statutes  have  been  passed  exempting 
from  execution  certain  specified  articles 
which  are  necessary  for  the  subsistence  of  a 
debtor  and  his  family.  In  construing  these 
statutes  the  courts  have  held  that  the  word 
"necessary"  includes  those  things  that  are 
convenient  and  useful  as  well  as  those  that 
are  indispensable.  In  re  Thiell,  4  Bisa. 
241,  23  Fed.  Cas.  No.  13,882;  Hitchcock  v. 
Holmes,  43  Conn.  528;  Leavitt  v.  Metcalf,  2 
Vt.  342,  19  Am.  Dec.  718.  And  see  the  cases 
cited  throughout  this  note. 

In  Garrett  v.  Pachin,  29  Vt.  248,  70  Am. 
Dec.  414,  it  was  held  that  the  word  "neces- 
sary" as  used  in  a  statute  exempting  from 
attachment  such  suitable  apparel,  bedding, 
tools,  etc.,  as  may  be  necessary  for  upholding 
life,  meant  convenient  or  useful. 

In  Leavitt  v.  Metcalf,  2  Vt.  342,  19  Am. 
Dec.  718,  the  court  said:  "We  do  not  pre- 
tend that  a  time  piece  is  absolutely  neces- 
sary for  subsistence,  and  also  many  other 
articles  that  have  always  been  considered 
exempt  under  this  statute.  The  word  neces- 
sary, or  necessaries,  has  ever  been  considered, 
in  legal  language,  to  extend  to  things  of 
convenience  and  comfort,  and  things  suita- 
ble to  the  situation  of  the  person  in  society; 
and  it  is  not  confined  to  things  absolutely 
necessary  for  mere  subsistence.  An  infant 
may  be  liable  for  clothes,  which  need  not 
necessarily  be  of  coarse  quality;  and  he  may 
be  charged  also  with  the  expense  of  an  edu- 
cation as  necessaries.  A  feme  co\'ert,  in  the 
absence  of  her  husband,  may  not  only  bind 
him  for  such  things  as  are  absolutely  neces- 
sary for  the  support  of  life,  but  for  articles 
of  comfort  and  convenience.  We  are  satisfied 
that  a  legal  and  practical  construction  of  the 
statute  will  exempt  the  time  piece  from  the 
levy  of  an  execution." 

In  the  case  of  In  re  Thiell,  4  Biss.  241, 
23  Fed.  Cas.  No.  13,882,  it  was  said:  "So 
far  as  concerns  the  phrase  'other  articles 
and  necessaries,'  in  the  act,  I  think  that 
Congress  meant  to  leave  it  to  the  sound  dis- 
cretion of  every  assignee  in  bankruptcy  to 
determine  what  and  how  much  property  of 
this  kind,  over  and  above  household  and 
kitchen  furniture,  and  not  to  exceed  in  all 
^Y^  hundred  dollars,  ought,  under  the  cir- 
cumstances of  each  particular  case,  to  be 
exempted  from  the  operation  of  the  Bank- 
rupt Law.  The  term  'necessaries*  used  in 
the  phrase  last  cited,  may  include  things 
other  than  household  and  kitchen  furniture. 
It  may,  for  example,  include  provisions  for 
a  family,  and  the  tools  of  a  tradesman,  and 
the  books  of  a  professional  man." 

In  Hitchcock  v.  Holmes,  43  Conn.  528,  the 
court  said:     "No  fixed  or  precise  definition 
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can  be  given  to  the  word  necessary  as  used 
in  the  statute;  the  facts  in  each  case  must 
control  its  interpretation.  Of  course  it  is 
susceptible  of  being  confined  within  very  nar- 
row limits;  for  we  know,  as  a  matter  of  fact, 
that  many  families  exist,  although  they  are 
enabled  to  use  very  few  of  the  articles  to  be 
found  in  an  ordinary  household,  and  these 
in  their  rudest  forms.  But  a  proper  regard 
for  plain  legislative  intent  requires  us  to 
use  it  in  a  broader,  more  liberal  and  more 
humane  sense;  to  pass  beyond  what  is  strict- 
ly indispensable,  and  include  articles  which 
to  the  common  understanding  suggest  ideas 
of  comfort  and  convenience.  But,  having 
done  this,  the  obligation  is  upon  us  to  ex- 
clude all  superfluities,  and  articles  of  luxury 
and  ornament." 

^*Necesaary**  Household  Furniture. 

In  construing  an  exemption  statute  re- 
lating to  household  furniture  it  has  been  held 
that  "necessaTy"  household  furniture  in- 
cludes not  only  those  articles  that  are  in- 
dispensable to  the  domestic  economy  but 
also  such  as  are  convenient  and  useful.  Has- 
well  V.  Parsons,  15  Cal.  266,  76  Am.  Dec. 
480;  Montague  v.  Richardson,  24  Conn.  338, 
63  Am.  Dec.  173;  Weed  v.  Dayton,  40  Conn. 
293;  Sims  v.  Reed,  12  B.  Mon.  (Ky.)  51; 
Pavlin  V.  Stone,  4  Cush.  (Mass.)  359;  Brown 
V.  Wait,  19  Pick.  (Mass.)  470,  31  Am.  Dec. 
154;  Peverly  v.  Sayles,  10  N.  H.  356;  Towns 
V.  Pratt,  33  N.  H.  345,  66  Am.  Dec.  726; 
Conklin  v.  McCauley,  41  App.  Div.  452,  58 
N.  Y.  S.  879;  Stewart  v.  McClung,  12  Ore. 
431,  8  Pac.  447,  53  Am.  St.  Rep.  374;  Alsup 
V.  Jordan,  69  Tex.  300,  6  S  W.  831,  5  Am. 
St.  Rep.  53;  Mueller  v.  Richardson,  82  Tex. 
361,  18  S.  W.  693 ;  Crocker  v.  Spencer,  2  D. 
Chip.  (Vt.)  68,  15  Am.  Dec.  652;  Hart  v. 
Hyde,  5  Vt.  328;  Dunlap  v.  Edgerton,  30  Vt. 
224.  See  also  Gliden  v.  Smith,  15  Mass.  170; 
Clark  V.  Averill,  31  Vt.  512,  76  Am.  Dec.  131. 

Thus  in  Sims  v.  Reed,  12  B.  Mon.  (Ky.) 
51,  the  court  said :  "Carpeting  is  not  an  abso- 
lute or  indispensable  necessary;  but  where  it 
is  actually  used,  it  is,  in  the  ordinary  sense, 
necessary  to  comfort,  and  if  manufactured  by 
the  family,  and  thus  necessary  for  its  use, 
it  is  protected." 

In  Crocker  v.  Spencer,  2  D.  Chip.  (Vt.) 
68,  15  Am.  Dec.  652,  it  was  said:  "The  ex- 
pressions in  the  statute,  descriptive  of  the 
property  of  debtors,  exempt  from  attachment 
and  execution,  are  to  be  understood  in  a 
qualified  sense.  Without  such  construction, 
no  tools,  arms,  or  articles  of  household  furni- 
ture would  be  exempted;  for  none  of  these 
can  be  said  to  be  absolutely  'necessary  for 
upholding  life,'  as  people  may  subsist  with- 
out them.  It  becomes  the  duty  of  the  court, 
then,  to  define  what  the  necessity  for  the  ar- 


ticle is,  which  the  legislature  contemplated 
should  entitle  a  debtor  to  hold  it  against; 
the  process  of  his  creditor.  And  in  doing 
this  we  think  we  cannot  better  interpret  ttie 
language  of  the  legislature,  than  by  saying 
it  is  that  necessity  which  originally  induced 
the  possessor  to  purchase  the  article  for  ac- 
tual domestic  use.  A  man's  real  estate,  his 
stock,  his  horses  and  carriages,  are  the  usual 
attendants  of  wealth,  and  tend  to  give  him  a. 
credit  abroad.  It  is  not  so  with  the  humble 
implements  of  his  kitchen.  No  creditor  looks 
to  these  for  an  indemnity,  when  he  gives  & 
credit,  and  no  householder  purchases  them 
and  puts  them  into  use,  but  from  a  con- 
sciousness of  their  necessity.  Their  decay, 
in  use,  is  so  rapid,  that  there  is  little  dan- 
ger of  any  man's  investing  more  property  in 
them,  than  his  necessities  seem  to  him  to  re- 
quire. Besides,  invasion  of  the  domestic 
board,  for  the  purpose  of  seizing  upon  arti- 
cles in  ordinary  family  use,  must  actually 
be  attended  with  much  more  of  vexation  and 
distress  to  the  debtor  and  his  family,  than 
of  utility  to  the  creditor.  It  was  upon  con- 
siderations like  these  that  the  cases  cited  in 
argument  by  the  plaintiffs  counsel,  were  de- 
cided. We  are  not  disposed  to  overturn  tliose 
decisions.  A  cooking  stove  is  an  article  of 
household  furniture.  It  is  calculated  for  no 
other  use.  It  is  not  an  article  of  ornament 
or  luxury;  and  if  it  is  not  necessary,  it  is 
difficult  to  account  for  its  origin  or  its  con- 
tinuance in  use.  Though  of  modem  inven- 
tion, it  is,  in  the  present  state  of  the  country, 
as  necessary  as  any  other  single  article  of 
household  ftuniture;  and  when  actually  ap- 
propriated to  the  use  designed,  it  falls  clear- 
ly within  the  reason  of  those  cases.  The 
stove  in  question  was,  therefore,  exempt  from 
execution,  and  the  levy  is  not  a  justification 
of  the  trespass  complained  of.'' 

In  Haswell  v.  Parsons,  15  Cal.  366,  76  Am. 
Dec.  480,  it  was  held  that  six  or  seven  beds 
worth  about  $128  were  exempt  from  execu- 
tion although  those  articles  were  not  ab- 
solutely necessary  for  immediate  and  con- 
stant use  by  the  debtor  and  his  family.  The 
court  said:  "The  furniture  was  the  rem- 
nant of  what  had  previously  been  used  in 
keeping  a  hotel,  and,  according  to  the  find- 
ing of  the  court,  was  no  more  than  was  suf- 
ficient for  the  family  of  the  plaintiff.  As 
its  value  amounted  to  only  $128,  it  cannot 
be  said  that  the  house  was  very  extravagant- 
ly furnished.  It  may  be  possible  that  a  less 
number  of  beds  would  have  aocommodated 
the  plaintiff  and  his  wife  and  children,  but 
it  would  be  a  very  narrow  construction  of  the 
statute  to  limit  the  exemption  to  the  num- 
ber required  for  immediate  and  constant  use." 

But  in  Dunlap  v.  Edgerton,  30  Vt.  224, 
it  was  held  that  a  pianoforte  was  an  arti- 
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tie  of  luxury  or  ornament  and  therefore  not 
exempt  from  execution  under  a  Vermont 
statute. 

In  Towns  v.  Pratt,  33  N.  H.  345,  66  Am. 
Bee    726,   it  appeared  that   one   Durgin,   a 
deputy  sheriff,  attached  plaintiff's  traveling 
trunk,  which  contained  some  wearing  apparel 
and  a  mahogany  cahinet-box.    The  cabinet-box 
also  contained  a  'cigar  case^  a  deck  of  cards 
and  a  breast  pin.     The  plaintiff  contended 
that  the  articles  were  necessaries  and,  there- 
fore, exempt  under  a  statute  of  New  Hamp- 
shire.   It  was  held,  however,  that  they  were 
ornaments  or  luxuries  and  not  necessaries. 
The  court   said:      "The  trunk  and   cabinet- 
box,   it   ia   contended   by   the   plaintiff,    are 
household   furniture.     That   either   may  be, 
and  the  former,  at  least,  often  is  convenient- 
ly applied  to  household  uses  and  thus  made  to 
subserve    the    purposes   of   household   furni- 
ture, is  undoubtedly  true;   but  such  we  do 
not  understand  to  be  their  primary  or  prin- 
cipal use.     The  expression,  ^household  furni- 
tiure,'  must  be  understood  to  mean  those  ves- 
sels, utensils  or  goods,  which,  not  becoming 
fixtures,  are  designed  in  their  manufacture 
originally  and  chiefly  for  use  in  the  family, 
as  instruments  of  the  household  and  for  con- 
ducting   and    managing    household    affairs. 
Neither  of  these  articles  would  seem  to  bold 
such  a  place  in  the  domestic  economy.    The 
trunk,  though  often  perhaps  made  to  some 
extent   to   take   the   place   of    the    chest    of 
drawers,  the  bureau  or  the  wardrobe,  is  never- 
theless, in  its  construction  designed  for  and 
adapted  to  the  use  of  the  traveler  as  such, 
rather  than  the  householder.    By  the  cabinet- 
box  we  understand  an   article   designed,   in 
its  material  and  workmanship,  rather  for  or- 
nament than  use,  and,  so  far  as  designed  for 
use,  intended  for  keeping  jewelry  and  other 
small  articles  of  value;  thus  ministering  to 
the  taste  of  the  owner  rather  than  the  necessi- 
ties or  convenience  of  the  household.    The  ob- 
ject of  the  statute  is  not  to  secure  to  the 
debtor  the  enjoyment  of  the  property  of  that 
character  at  the  expense  of  his  creditors,  but 
to  prevent  his  being  stripped  of  those  arti- 
cles  of   utility   and   convenience,    under   the 
limited   value   prescribed,   requisite   for   the 
comfort  of  himself  and  family  in  maintain- 
ing a  household  in  every  condition  of  life." 
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Necessary*^  Wearing  Apparel, 

It  has  been  held  that  the  word  "necessary*' 
relating  to  wearing  apparel  as  used  in  an 
exemption  statute  signifies  those  articles 
which  are  useful  and  convenient  under  the 
etrcumstances.  In  re  Steele,  2  Flipp.  324,  19 
Natw  Bank  Reg.  41,  8  Cent.  Law  J.  86,  Fed. 
Cas.  No.  13,346;  Richardson  v.  Buswell,  10 
Mete.  (Mass.)  500,  43  Am.  Dec.  450;  Shaw 
V.  Davis,  65  Barb.   (N.  Y.)    389.     See  also 


Brown  v.  Edmonds,  8  S.  D.  271,  66  N.  W. 
310. 

In  Peverly  v.  Sayles,  10  N.  H.  356,  the 
court  said:  "It  would  be  a  very  limited 
construction  of  the  proVision  of  the  statute, 
exempting  the  wearing  apparel  necessary  for 
the  inunediate  use  from  attachment,  which 
would  graduate  the  relief  by  the  variations 
of  the  thermometer,  and  give  one  rule  for 
a  cold,  another  for  a  warm,  or  another  for 
a  wet  day.  The  wearing  apparel  necessary 
for  immediate  use  must  be  such  an  amount 
of  clothing  as  is  necessary  to  meet  the  vary- 
ing changes  of  our  climate;  and  the  custom- 
ary habits  and  ordinary  necessities  of  the 
mass  of  the  people.  The  clothing  worn  by 
the  individual  while  about  his  daily  toil 
might  be  all  that  was  necessary  for  the  time, 
but  be  wholly  insufficient  when  such  labor 
ceased;  and  the  clothing  suitable  and  proper 
for  days  of  labor  might  not  be  such  as  the 
common  sentiment  of  the  community  would 
deem  necessary  and  proper  for  use  on  days 
set  apart  for  religious  assembling  and  wor- 
ship; a  common  privilege,  which  our  laws  ac- 
cord to  all,  and  which  it  deems  necessary 
to  all.  A  suitable  overcoat,  also,  is  no  luxury 
but  a  necessity;  always  required  to  be  on 
hand,  as  a  protection  against  the  frequent 
changes  and  inclement-  seasons  of  our  climate. 
We  regard,  then,  the  instructions  of  the 
court  as  fully  within  the  requirements  of 
the  statute;  and  that,  in  the  words  of  the 
charge,  the  statute  is  designed  to  exempt 
from  attachment,  as  necessary  wearing  ap- 
parel, 'an  outside,  or  great  coat,  at  all  sea- 
sons of  the  year;  and,  in  addition  to  decent 
and  comfortable  every-day  wearing  apparel,  a 
full  suit,  suitable  to  wear  abroad  or  to  meet- 
ing.' " 

In  Richardson  v.  Buswell,  10  Mete.  (Mass.) 
506,  43  Am.  Dec.  450,  it  was  held  that  the 
cloth  sent  to  a  tailor  out  of  which  to  make 
a  suit  was  a  necessity  within  the  meaning 
of  an   exemption   statute  of   Massachusetts. 

In  Towns  v.  Pratt  33  N.  H.  345,  66  Am. 
Dec.  726,  it  was  held  that  a  breastpin  was 
not  included  within  the  term  "wearing  ap- 
parel necessary  for  the  debtor  and  his  fami- 
ly," the  court  saying:  ''Whether  an  article 
attached  is  a  necessary  or  a  luxury,  may,  un- 
der some  circumstances,  be  a  question  for 
the  jury,  depending  upon  the  situation  of 
the  debtor  and  the  character  and  uses,  and 
perhaps  the  cost  of  the  article.  But  in  ref- 
erence to  trinkets,  like  a  breastpin,  we  think 
the  court  may  be  understood  to  know  so  much 
of  their  nature  and  purposes  as  to  be  at  liber- 
ty to  determine,  without  the  intervention  of  a 
jury,  that,  under  no  circumstances,  can  they 
be  held  to  be  requisite  for  the  comfort  or 
convenience  of  the  wearer,  as  apparel,  so 'as 
to  render  them  necessary  within  the  meaning 
of  the  statute." 
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Necessary*'  Tools  or  Implements. 

It  has  been  held  that  the  word  "necessary'' 
in  an  exemption  statute  relating  to  tools  and 
implements  means  convenient  and  useful.  In 
re  Baldwin,  71  Cal.  74,  12  Pac.  44;  Jenkins 
V.  McNall,  27  Kan.  532,  41  Am.  Rep.  422; 
Reeves  v.  Bascue,  76  Kan.  333,  91  Pa.  77, 
123  Am.  St.  Rep.  137;  Kenyon  v.  Baker,  16 
Mich.  373,  97  Am.  Dec.  158;  Stewart  v.  Wel- 
ton,  32  Mich.  56;  Goozen  v.  Phillips,  40  Mich. 
7;  12  N.  W.  889;  Hutchinson  v.  Whitmore, 
90  Mich.  255,  51  N.  W.  451,  30  Am.  St.  Rep. 
431;  Rothschild  v.  Boelter,  18  Minn.  361; 
Cronfeldt  v.  Arrol,  60  Minn.  327,  62  N.  W. 
857,  36  Am.  St.  Rep.  648 ;  Parshley  v.  Green, 
58  N.  H.  271;  Rice  v.  Wadsworth,  59  N.  H. 
100;  Richards  v.  Hubbard,  59  N.  H.  158,  47 
Am.  Rep.  188;  Healy  v.  Bateman,  2  R.  I.  454, 
60  Am.  Dec.  94 ;  Terry  v.  McDaniel,  103  Tenn. 
415,  53  S  W.  732,  46  L.R.A.  559;  Betz  v. 
Maier,  12  Tex.  Civ.  App.  219,  33  S.  W.  710; 
Fore  V.  Cooper  (Tex.)  34  S.  W.  341;  Allen 
V.  Thompson,  45  Vt.  472.  See  also  Amend 
V.  Murphy,  69  111.  337;  Meyer  v.  Meyer,  23 
la.  359,  92  Am.  Dec.  432;  Jackman  v.  Lam- 
bertson,  71  Kan.  138,  80  Pac.  5S;  Bond  v. 
Tucker,  65  N.  H.  165,  18  Atl.  653.  And  see 
the  reported  case. 

In  Parshley  v.  Green,  58  N.  H.  271,  it 
appeared  that  the  plaintiff,  a  shoemaker, 
when  not  employed  at  his  trade  used  a  sled 
for  the  purpose  of  carting  wood  and  timber 
to  market  for  sale  and  also  for  his  own  con- 
sumption. He  also  owned  a  one-horse  buggy, 
which  he  used  in  riding.  It  was  held  that 
the  sled  was  a  necessity  within  the  meaning 
of  an  exemption  statute  of  New  Hampshire 
hut  that  the  buggy  was  not. 

In  Kenyon  v.  Baker,  16  Mich.  373,  97  Am. 
Dec.  158,  the  court  said:  "It  is  a  somewhat 
too  narrow  construction  of  this  statute  to 
confine  it  to  articles  absolutely  necessary  to 
carrying  on  business.  It  can  rarely  happen 
that  ordinary  business  may  not  be  carried  on 
by  various  means,  while  it  may  be  done  more 
thoroughly  or  conveniently  by  articles  which 
may  nevertheless  be  dispensed  with  if  not 
attainable.  It  was  not,  we  think,  the  de- 
sign of  the  statute  to  be  overnice  or  techni- 
cal in  this  regard.  Abuse  of  the  right  is 
checked  by  limiting  the  amount  in  value 
which  may  be  exempted.  But  if  a  person 
acutally  uses  certain  things  to  'enable'  him 
to  carry  on  his  business,  and  such  things 
are  reasonably  adapted  to  aid  him  in  doing 
so,  such  adaption  and  actual  use  are  suffi- 
cient to  authorize  the  articles  to  be  exempt, 
as  enabling  him  to  do  business,  within  the 
statute.  Any  further  restriction  to  a  nar- 
rower and  essential  necessity  is  not  within 
the  express  terms  of  the  law,  and  there  is 
no  reason  for  confining  them  within  any 
stricter  bounds." 


In  Reeves  v.  Bascue,  76  Kan.  333,  91  Pac- 
77,  123  Am.  St.  Rep.  137,  it  was  held  that 
a  traction  engine  and  its  appliances  were  ex- 
empt from  execution  because  necessary  to 
the  business  of  sawing  logs. 

But  in  Richards  y.  Hubbard,  69  N.  H.  158, 
47  Am.  Rep.  188,  the  court  said:  "The 
court  cannot  say,  as  a  matter  of  law,  that 
a  wagon  or  a  harness  is  a  tool  of  a  physics n 'a 
calling,  and  so  exempt  to  all  physicians;  nor 
can  they  say  that  it  is  not  such  a  tool.  The 
most  that  can  be  said,  as  a  matter  of  law,, 
is,  that  it  may  be  a  tool  of  his  profession, 
if,  in  the  particular  case,  it  is  reasonably 
necessary  for  him  to  use  it  as  a  tool.  If  it 
should  appear  that  his  practice  was  confined 
to  his  office,  or  that  he  was  a  physician  or 
surgeon  in  a  hospital,  attending  to  no  cases 
outside  of  the  institution,  or  that  he  was  & 
surgeon  on  ship-board,  or  that  he  went  on 
foot,  or  horse-back,  or  on  the  cars,  to  visit 
his  patients,  a  wagon  and  harness  would  not 
be  exempt  under  our  statute,  because  they 
would  be  of  no  use  to  him  as  tools  in  his 
practice.  They  might  be  of  use  to  him  in 
other  respects,  as  in  going  to  church,  or  in 
carrying  his  children  to  school,  or  in  visit- 
ing friends,  or  as  a  means  of  recreation  and 
pleasure;  but  these  uses  are  manifestly  not 
within  the  legitimate  scope  of  the  technical 
duty  of  a  physician.  Not  coming  within  the 
strict  definition  of  the  term  tools,  and  not 
being  reasonably  necessary  as  tools  for  him 
in  his  practice  of  his  profession,  they  would 
not  be  tools  within  the  meaning  of  the  stat- 
ute and  so  would  not  be  exempt  as  such. 
But  if  it  should  be  found  that  the  physician 
claiming  the  exemption  could  not  practice  his 
profession  with  reasonable  success  without  a 
team  with  which  to  visit  his  patients;  that 
he  was  located  in  a  country  town,  for  ex- 
ample, where  it  was  necessary  for  him  to 
ride  a  large  part  of  the  time  in  order  to  ac- 
complisli  anything  .professionally, — a  wagon 
and  harness  might  properly  be  found  to  be 
reasonably  necessary  for  him  as  tools  of  his 
occupation.  But  the  finding  would  be  one  of 
fact,  so  far  as  the  reasonableness  of  the  use 
is  concerned;  and  it  could  not  be  said  that 
these  articles  are  exempt  to  every  physician, 
or  to  physicians  generally,  but  only  to  the 
debtor  in  the  particular  case.  If  there  is 
any  doubt  whether  an  article  claimed  to  be 
exempt  from  attachment  is  a  tool  under  the 
statute,  the  question  should  be  submitted  to 
the  jury  whether  its  use  as  a  tool  by  the 
debtor  in  his  business  is  reasonably  neces- 
sary. If  it  is,  it  is  exempt,  otherwise,  it  is- 
not  exempt." 

In  Healy  v.  Bateman,  2  R.  I.  464,  60  Am. 
Dec  94,  it  appeared  {hat  the  plaintiff,  a  mas- 
ter mason,  owned  a  half  hogshead,  four  stay- 
ing planks  and  four  mortar  beds,  which  he 
used  in  his  business.    The  defendant  attached 
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them  on  an  execution.  The  plaintiff  contend- 
rd  that  these  articles  were  exempt  under  a 
>tatute  as  being  necessary  tools.  But  it 
further  appeared  that  other  master  masons 
performed  their  work  without  owning  such 
&rticl(^3  as  above  described.  It  was  held, 
nevertheless^  that  although  they  were  not  ab- 
M)lutely  indispensable  to  the  plaintiff  in  his 
work  they  were  reasonably  necessary,  and 
therefore  exempt  from  execution.  The  court 
>aid:  "It  certainly  could  not  have  been  in- 
tended that  the  terms,  'tools  necessary  for 
hi^  usual  occupation/  should  be  understood 
to  mean  those  of  absolute  necessity,  viz.,  such 
without  which  the  debtor  could  not  prosecute 
Lis  work  at  all,  but  such  as  are  reasonably 
oecesj^ry  for  the  prosecution  of  it  advan- 
tageously and  usefully.  Any  other  construe* 
tion  would  be  very  little  protection,  since 
dny  mechanic  may  in  some  way  go  on  with 
his  wrork  with  a  very  much  smaller  amount 
of  tools  than  arc  usually  supposed  to  be  nec- 
essary for  doing  his  work  to  advantage." 

In  Betz  V.  Maier,  12  Tex.  Civ.  App.  219,  39 
S.  W.  710,  the  court  said:     **The  exemption 
{statutes   of  this  state  in  exempting  articles 
included    within  the  terms  furniture,  tools 
and  apparatus,  are  not  limited  to  such  as 
are  necessary  to  be  used,  but  extend  to  all 
that   may  be  embraced  within  these  terms 
that  are  useful  or  serviceable  to  be  used  in 
the  business.    Alsup  v.  Jordan,  69  Tex.  300. 
There   is   no   express   provision   of   the   law 
that  exempts  to  those  not  constituents  of  a 
family,  the  class  to  which  appellant  belongs, 
the  furniture  that  may  be  useful  when  en- 
gaged  in  a  business  to  which  the  law  ex- 
tends exemptions  to  his  books,  tools  and  ap- 
paratus, but  it  cannot  be  doubted  that  in 
view  of  the  liberal  policy  of  the  law  on  this 
subject  such  exemptions  named  would  extend 
to  and   exclude  furniture  that  was  reason- 
able in  amount  and  useful  under  the  circum- 
stances, to  the  end  that  the  thing  expressly 
exempt  may  be  used  and  enjoyed  in  the  busi- 
ness in  which  the  person  may  be  engaged.    A 
lawyer's  books  are  exempt,  but  the  statute 
does  not  in  terms  exempt  to  him  a  table,  desk 
and   chair   or   cases   in  which   to  place  his 
books;    but    who   will    doubt    that    in    this 
state   the   exemption   does   extend   to   these 
things?     His  books  would  be  of  little  serv- 
ice, and  the  purpose  of  the  law  in  making  the 
exemption  of  them  to  him  would  be  defeated 
if  the  exemption  did  not  include  these  in- 
cidents, in  order  to  make  useful  the  thing 
exempted.     This  is  said  not  for  the  purpose 
of  creating  the  exemption  in  this  case,  but 
simply  as  illustrative  of  the  liberal  policy 
that  prevails  with  us." 

But  in  Jenkins  v.  McNall,  27  Kan.  532,  41 

Am.  Rep.  422,  it  was  held  that  a  printing 

press  was  not  a  necessary  tool,  within  the 

meaning  of  an  exemption  statute,  to  one  who 
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engaged  in  the  printing  business  besides  that 
of  editing  a  newspaper  and  who  also  acted  as 
agent  for  a  money  loaning  concern. 

In  Goozen  v.  Phillips,  49  Mich.  7,  12  N. 
W.  889,  it  was  held  that  a  pool  table  was  not 
a  ''necessary"  tool  or  apparatus  of  a  saloon- 
keeper^ 
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New  York  Court  of  Appeals — May  28,  1918. 


223  N.  T.  4^2;  119  N.  E.  SSa. 


Workmen*!      Compensation      Acts      — 
"Loss*'  of  Foot  —  What  Constitutes. 

Under  Workmen's  Compensation  Law  (Mc- 
Kinney's  Consoi.  Laws,  Book  64,  §  15,  subd. 
3 ) ,  providing  for  compensation  in  case  of  dis- 
ability, partial  in  character,  but  permanent  in 
quality,  and  that  the  permanent  loss  of  the 
use  of  a  foot  shall  be  considered  as  the  equiv- 
alent to  the  loss  of  such  foot,  the  fact  that 
claimant  has  sustained  a  compound  fracture 
of  the  leg  between  the  ankle  and  the  knee 
does  not  create  a  presumption  that  he  has 
lost  the  use  of  his  foot;  section  21  of  the  act 
relating  to  presumptions  not  applying,  and 
the  burden  of  establishing  the  loss  being  on 
claimant. 

[See  note  at  end  of  this  case.] 

Permanent    IHsability  —  Breaking    of 
Les. 

In  a  proceeding  for  injury,  under  the  work- 
men's compensation  act,  for  the  permanent 
loss  of  the  use  of  a  foot,  an  award  of  com- 
pensation as  for  permanent  disability  is  held 
to  be  erroneous  under  the  evidence,  where 
the  leg  was  fractured  merely. 

Modra  v.  LUtle,  181  N.  Y.  App.  Div.  914, 
reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department.  Claim 
for  compensation  under  Workmen's  Compensa- 
tion Act.  Peter  Modra,  claimant,  and  John 
Little  et  al.,  defendants.  Claim  allowed  by 
State  Industrial  Commission.  Decision  af- 
firmed by  Appellate  Division  of  Supreme 
Court.  Defendants  appeal.  The  facts  are 
stated  in  the  opinion.    Reversed. 

William  H.  FoHer,  T.  O.  Jones  and  James 
B.  Heimey  for  appellants. 

Merton  E.  Lewis  and  E.  C.  Aiken  for  re- 
spondent. 

[463]  HOQAN,  J.— August  29th,  1916,  the 
claimant  while  engaged  in  the  regular  course 
of  his  employment  as   a  painter  fell   irom 
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an  upright  ladder  and  sustained  a  compound 
fracture  of  the  left  leg  and  bruises.  Septem- 
ber 20th,  1916,  an  agreement  was  entered  into 
between  the  claimant  and  the  employer  for 
the  payment  of  compensation  at  the  rate  of 
$15  weekly  for  total  temporary  disability 
between  August  29th,  the  date  of  the  accident, 
and  September  19th,  1916.  The  agreement 
was  subsequently  approved  by  the  commission 
and  further  payments  thereunder  were  made 
by  the  employer  down  to  April  25th,  1917. 
In  May,  1917,  about  nine  months  subsequent 
to  the  accident,  after  a  hearing  before  the 
the  industrial  commission,  an  award  was 
made  to  claimant  for  the  permanent  loss  of 
the  use  of  his  left  foot  under  subdivision  3, 
section  15  of  the  Workmen's  Compensation 
Law,  at  the  rate  of  $19.23  per  week  for  two 
hundred  and  five  weeks  from  the  date  of  the 
accident,  payments  of  $15  per  week  made  to 
claimant  to   be   credited   thereon. 

From  the  determination  of  the  commission 
the  employer  and  insurance  carrier  appealed 
to  the  Appellate  Division.  The  determination 
was  there  affirmed  by  a  divided  court, 
[454]  and  from  the  order  there  made  an  ap- 
peal was  perfected  to  this  court. 

Section  15,  subdivision  3,  Workmen's  Com- 
pensation Law  (Cons.  Laws,  ch.  41;  McKin- 
ney's  Consol.  Laws,  Book  64),  provides: 

"Permanent  partial  disability.  In  case  of 
disability  partial  in  character  but  permanent 
in  quality  the  compensation  shall  be  sixty-six 
and  two- thirds  percentum  of  the  average 
weekly  wages  and  shall  be  paid  to  the  em- 
ployee for  the  period  named  in  the  schedule, 
as  follows:  .  .  .  Foot.  For  the  loss  of  a 
foot,  two  hundred  and  five  weeks.  Loss  of 
Use.  Permanent  loss  of  the  use  of  a  .  .  . 
foot  .  .  .  shall  be  considered  as  the  equiva- 
lent of  the  loss  of  such    .    .    .    foot.    .    .    ." 

The  employer  recognized  a  liability  to 
claimant  for  a  disability  partial  in  charac- 
ter, and  expressed  willingness  to  continue  to 
pay  compensation  therefor  until  reasonable 
opportunity  was  afforded  to  determine  wheth- 
er the  use  of  claimant's  foot  would  be  lost. 
The  claimant  made  no  objection  to  such  course 
provided  he  would  not  lose  a  right  to  secure 
compensation  rightfully  due  him.  The  com- 
mission, however,  proceeded  with  the  hearing. 

In  my  opinion,  the  commission  failed  to  give 
due  weight  to  the  language  of  the  statute 
"permanent  in  quality."  Tlie  fact  that  claim- 
ant had  sustained  a  compound  fracture  of  the 
leg,  between  the  ankle  and  the  knee,  does  not 
create  a  presumption  that  he  had  lost  the  use 
of  his  foot.  Section  21  of  the  Compensation 
Law  relating  to  presumptions  is  not  applica- 
ble to  the  present  case.  The  burden  of  es- 
tablishing a  loss  of  the  use  of  the  foot  in 
this  case  rested  on  the  claimant,  and  in  that 
respect  his  case  failed  as  the  record  does 
not  disclose  any  evidence  to  sustain  the  con- 


clusion of  the  commission.  On  the  contrary, 
the  evidence  tended  to  disclose  that  claimant 
had  not  sustained  a  loss  of  the  use  of  his 
foot. 

The  employer's  first  notice  of  injury  and 
the  attending  [466]  physician's  report  in 
addition  to  stating  the  nature  and  extent 
of  the  injury  contained  the  statement  that  the 
period  from  the  date  of  the  accident  disability 
is  likely  to  exist  ''is  three  months."  .  Tlie 
record  recites  that  one  of  the  commissioners 
''read  medical  reports"  but  such  reports  do 
not  appear  in  the  record. 

Dr.  Reiss,  representing  the  insurance  car- 
rier, expressed  the  opinion  that  nine  months 
was  a  little  too  early  to  determine  as  to  the 
permanency  of  the  loss  of  the  use  of  the  foot, 
that  there  was  a  little  motion  to  the  ankle, 
good  motion  to  the  toes,  and  in  his  opinion 
no  injuries  to  the  foot  proper  as  the  fracture 
was  between  the  ankle  and  the  knee.  In  his 
opinion  there  was  no  contusion  or  bruises  of 
the  bones  of  the  foot.  Dr.  Lewy,  represent- 
ing the  commission,  expressed  his  viewpoint 
of  claimant's  condition,  as  follows:  "lie  has 
no  joint,  and  entire  outward  and  backward 
deformity — I  think  it  is  a  permanent  de- 
formity equivalent  to  the  loss  of  the  use  of 
the  foot.  It  is  useless  for  the  purpose  of  a 
vocation  either  standing  or  walking  if  it  is 
only  a  short  distance."  When  asked  by  coun- 
sel for  the  carrier,  "There  are  some  occupa- 
tions he  can  do?"  Dr.  Lewy  replied,  "If  he 
can  sit,  he  doesn't  need  to  use  his  foot." 

The  record  discloses  that  "claimant  demon- 
strates ability  to  walk  by  walking  to  the 
end  of  the  room  and  back  again."  The  at- 
tempt was  described  by  one  of  the  commis- 
sioners in  the  following  language:  "In  walk- 
ing the  left  foot  is  brought  to  the  ground 
some  distance  from  the  line  of  the  right  foot 
and  claimant  says  he  cannot  bring  his  feet 
together  without  danger  of  losing  balance. 
The  distance  between  the  two  feet  when' 
brought  to  the  ground  is  nine  or  ten  inches 
or  more  than  that:  pretty  nearly  a  foot." 

At  the  time  of  the  hearing  before  the  com- 
mission, claimant  resided  at  No.  2123  Caton 
avenue,  Brooklyn.  The  meeting  of  the  com- 
mission was  held  at  No.  230  [456]  Fifth  ave- 
nue. New  York.  To  reach  the  office  of  the 
commission  as  appears  by  the  statement  of 
claimant,  accompanied  by  his  brother  he 
t>oarded  a  trolley  car  directly  near  his  resi- 
dence, rode  to  Atlantic  avenue,  and  then  took 
the  subway  across  to  Manhattan,  left  the 
subway  at  Twenty-eighth  street  and  Fourth 
avenue,  walked  from  Twenty-eighth  street  to 
Fifth  avenue  and  from  Twenty-eighth  to 
Twenty-seventh  street  to  the  office  of  the  com- 
mission, demonstrating  some  use  of  his  foot. 

So  far  as  the  return  discloses,  neither  one 
of  the  physicians  present  at  the  hearing  made 
a  thorough  examination  of  the  claimant  to 
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accertain  his  physical  condition.  The  claim- 
ant though  continuing  treatment  with  a 
phvsician,  did  not  call  him  as  a  witness  to 
describe  the  condition  of  the  injured  member, 
his  treatment  of  the  same  or  to  testify  to  the 
probable  extent  of  the  injury. 

Claimant  stated  that  he  was  unable  to  work 
at  his  business,  painting,  as  he  would  be 
required  to  go  up  and  down  ladders  and  could 
not  do  so.  One  of  the  commissioners  stated 
"that  it  is  perfectly  apparent,  together  with 
the  medical  testimony  which  is  perfectly  clear 
in  this  case  as  to  the  condition  that  exists." 
Another  of  the  commissioners  expressed  his 
opinion,  "I  think  within  a  reasonable  time 
a  man  has  a  right  to  know  what  he  is  to 
expect,  so  that  he  may  make  his  plans.  A 
man  must  adjust  himself  to  another  change 
in  hU  life." 

The  attention   of   the  commissioners   was 
called  to  our  recent  decisions  in  the  Grammici 
V.  Zinn,  219  N.  Y.  322,  326,  114  N.  E.  397, 
bat  the  commission   held  that  the  decision 
cited  did  not  control  in  the  present  case.    I 
do  not  agree  with  the  Tiew  expressed  by  the 
commission.    In  the  Grammici  case  the  claim- 
ant loet  the  first,  second  and  third  fingers 
and  the  first  phalange  of  the  fourth  finger  of 
his  right  hand.     One  physician  deposed  that 
[467]  "the  hand  is  useless  in  his  vocation." 
As  in   the  case  at  bar,  claimant  stated  he 
could  not  work  at  his  trade  of  painter  by 
reason  of  his  lack  of  ability  to  go  up  and 
down   a   ladder.     In   the    Grammici   case   a 
second    physician    deposed    "from    vocation 
point  of  view,  I  consider  this  deformity  equiv* 
aknt  to  the  loss  of  the  use  of  a  hand;"  in 
substance  the  opinion  expressed  by  Dr.  Lewy 
in  the  present  case.     In  the  Grammici  case 
Judge  Collin,  writing  for  this  court,  said: 
'*The   fact,   if   it   existed,   that   the   injuries 
barred  the  claimant  from  the  employment  or 
the  particular  occupation  or  vocation  he  was 
engaged  in  when  he  received  them  does  not,  in 
and  of  itself,  tend  to  prove  that  the  hand  or 
the  use  of  it  was  lost.    It  is  not  within  the 
letter  or  spirit  of  the  law  or  the  legislative 
intention  that  an  injury  to  a  limb  or  member 
of  an  employee  Incapacitating  him  for  the 
particular  employment  should  establish  that 
he  was  incapacitated  for  employment  permit* 
ting  or  involving  the  use  of  the  limb  or  mem* 
ber  as  injured.    It  is  a  matter  of  common  ob* 
servation  and  knowledge  that  a  hand,  arm, 
loot  or  leg  incompetent,  through  injmry,  for 
certain  employments  is  competent  and  useful 
for  other  employments.    The  expressions,  'loss' 
and  'loss  of  the  use,*  as  used  in  the  law  should 
be   given    their    unrestricted    and    ordinary 
meaning.     In  the  case  at  bar,  the  hand,  or 
the  use  of  it,  was  not  lost,  provided  it  could 
fulfill,  in  a  degree  fair  and  worth  considering, 


in  any  employment  for  which  the  claimant 
was  physically  and  mentally  fitted  or  adap- 
tive, its  normal  and  natural  functions.  In 
case  the  hand  was  destroyed  by  amputation, 
directly  or  indirectly  caused  by  the  injuries, 
to  such  an  extent  that  it  could  not  thus 
fulfill  its  natural  functions,  it  was,  within 
the  purview  of  the  law,  lost.  (Sneck  v. 
Travelers*  Ins.  Co.  88  Hun  94,  34  N.  Y.  S. 
545,  affd,  on  opinion  below,  156  N.  Y.  669, 
50  X.  £.  1122.)  While  the  loss  of  a  hand 
necessarily  involves  the  loss  of  the  use  of 
it,  the  loss  of  the  use  of  a  hand  does  not 
involve  the  actual  [458]  loss  of  the  hand 
as  a  physical  member — a  distinction  the  law 
recognizes  and  observes."  (p.  324.) 

The  Eanzar  case  was  argued  with  the 
Grammici  case  and  decided  upon  the  rule 
stated  in  the  opinion  in  that  case. 

In  Boscarino  v.  Carfagno,  220  N.  Y.  323, 
Ann.  Cas.  1918A  530,  115  N.  E.  710,  the 
claimant  sustained  an  injury  to  his  eye, 
and  the  industrial  commission  found  that 
the  injury  resulted  in  iritis,  and  eventually 
in  the  loss  of  eighty  per  cent  of  the  vision 
of  that  eye  and  the  consequent  loss  of 
use  of  the  right  eye,  which  award  was  af- 
firmed by  the  Appellate  Division.  This  court, 
however,  reversed  the  order  of  the  Appellate 
Division  and  remitted  the  case  to  the  indus- 
trial commission,  following  the  principle  laid 
down  in  the  Grammici  case,  and  held  that 
if  in  the  future  the  impairment  of  the  claim- 
ant's vision  would  increase  the  industrial 
commission  was  empowered  to  reconsider  the 
award  made. 

Applying  the  principle  of  the  cases  to  which 
attention  has  been  called  to  the  case  at  bar, 
I  conclude  that  they  are  controlling  in  the 
present  case,  and  I  recommend  that  the  order 
appealed  from  and  determination  of  State 
Industrial  Commission  be  reversed  and  that 
the  claim  be  remitted  to  the  industrial  com- 
mission for  further  consideration. 

Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
Cardozo  and  McLaughlin,  JJ.,  concur. 

Order  reversed,  etc. 


NOTE. 

In  the  reported  case  it  is  held  that  a  com- 
pound fracture  of  the  leg  above  the  ankle 
whereby  the  injured  person  is  permanently 
deprived  of  any  use  of  his  foot  is  not  a  "loss" 
of  the  foot  within  the  meaning  of  a  workmen's 
compensation  act.  The  question  what  con- 
stitutes the  loss  of  a  limb,  or  a  part  thereof, 
within  such  an  act,  ie  discussed  in  the  note  to 
Northwestern  Fuel  Co.  v.  Industrial  Commis- 
sion, Ann.  Cas.  1918A  533. 
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liOUISVIIilf  AND  NASHVIIiLE 
KATLROAD  COMPANY. 

Mississippi  Supreme  Court— June  28,  1915. 

109  MiS8.  666;  6S  So,  924. 


CarrierB  of  PasBengorB  -<-  Payment  of 
Fare  —  Duty  to  Make  Chance  —  Rea* 
■onablenesB  lof  Tender. 

In  an  action  for  wrongful  ejection  from 
defendant's  train  for  refusal  to  pay  a  train 
fare  of  four  cents  a  mile,  after  the  defendant's 
ticket  agent  at  a  union  station  had  refused 
to.  change  a  $100  bill  tendered  by  plaintiff  in 
payment  of  a  fare  of  $2.01,  at  three  cents  a 
mile,  the  evidence  is  held  to  make  the  reason- 
ableness of  the  sum  tendered  a  question  for 
the  jury. 

[See  note  at  end  of  this  case.] 
Same. 

A  passenger  need  not  tender  the  exact  fare, 
but,  if  he  tenders  a  reasonable  sum,  the  car- 
rier must  accept  it  and  furnish  change ;  what 
is  a  reasonable  sum  depending  largely  upon 
whether  the  carrier  is  a  steam  railroad  or  a 
street  railway,  and  upon  the  ease  or  difficulty 
in  handling  passengers  in  each  locality. 

[See  note  at  end  of  this  case.] 

Same. 

Where  plaintiff  tendered  the  defendant's 
conductor  a  $100  bill,  with  the  request  that 
the  conductor  return  the  necessary  change 
when  they  reached  destination,  the  size  of 
the  bill  is  immaterial  to  the  question  of  the 
reasonableness  of  the  amount  tendered. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Hancook 
county:  Barbeti,  Judge. 

Action  by  W.  W.  Jones,  plaintiff,  against 
Louisville  and  Nashville  Railroad  Company, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.  Tlie  facts  are  stated  in  the 
opinion.     REVERSES). 

*  Geof  d  Waller  for  appellant. 

Qregory  L.  Smith  and  Joel  W.  Goldshy  for 
appellee. 

[660]  Stevens,  J.— Appellant,  as  plaintiff 
in  the  court  below,  sued  appellee  for  the 
alleged  wrongful  ejection  ol  appellant  from 
one  of  the  regular  passenger  trains  operated 
by  appellee  between  Mobile  and  New  Orleans, 
through  the  state  of  Mississippi.  Appellant, 
a  resident  of  Crystal  Springs,  had  occasion 
to  go  to  George  county  to  consummate  the 
sale  of  some  real  estate.  After  selling  his 
property  and  receiving,  as  a  part  of  the  pur- 
chase price,  several  one  hundred  dollar  bills, 
he  boarded  the  train  of  appellee  at  Pascagou- 


la.  Miss.,  and  went  to  Gulfport,  where  he 
proposed  to  stay  until  the  arrival  of  the 
regular  fast  train  of  appellee,  due  at  Gulf- 
port  about  two  hours  afterwards.  While 
in  Gulfport,  appellant  claims  to  have  spent^ 
all  the  small  change  he  had  in  his  pocket, 
and  he,  in  company*  with  a  traveling  man, 
went  to  the  station  of  appellee  twenty-five 
minutes  ^fore  train  time  for  the  purpose 
of  purchasing,  transportation  from  Gulfport 
to  New  Orleans.  The  evidence  shows,  how- 
ever, that  the'  ticket  agent  did  not  open  the 
window  of  his  office  and  offer  to  sell  tickets 
until  the  train  blew  for  the  station  of  Gulf- 
port; that  as  the  train  came  in  sight  the 
ticket  agent  threw  open  the  window,  and 
thereupon  appellant  t^dered  a  one  hundred 
dollar  gold  certificate  to  the  agent  and  re- 
quested a  ticket  to  [661]  New  Orleans,  La., 
the  regular  fare  being  two  dollars  and  one 
cent.  The  agent,  without  making  any  effort 
to  change  the  bill,  stated  that  he  could  not 
make  the  change,  and  said  to  appellant:  *'Tou 
will  have  to  pay  your  fare  on  the  train." 
Thereupon  the  companion  of  appellant  pur- 
chased his  ticket  and  both  boarded  the  train 
for  New  Orleans.  When  the  conductor  came 
around,  appellant  handed  the  one  hundred 
dollar  bill  to  him,  stating  to  the  conductor: 

^'I  want  to  go  to  New  Orleans.  If  you 
have  not  got  the  change,  if  we  wait  until 
we  get  to  New  Orleans  we  can  get  change 
at  a  ticket  window  and  you  .give  my  change 
back.  The  ticket  agent  did  not  show  up 
until  a  few  minutes  before  the  train  got 
there,  and  he  did  not  have  any  change,  and 
he  told  me  to  pay  my  fare  on  the  train." 

To  this  the  conductor  responded: 

"You  will  have  to  pay  four  cents  a  mile.*' 

And  appellant  thereupon  said : 

"I  will  not  pay  four  cents,  because  that  is 
not  the  fare.  I  am  willing  to  pay  my  regu- 
lar fare.     I  tried  to  buy  a  ticket." 

The  conductor,  it  seems,  then  stajted: 

"I  do  not  know  whether  you  tried  to  buy 
a   ticket    or    not." 

And  this  statement  thereupon  brought  on 
sharp  words  between  the  t\ro,  ending  in  a 
refusal  on  the  part  of  appellant  to  pay  four 
cents  a  mile  and  in  the  conductor,  with  the 
assistance  of  the  negro  porter,  forcibly  eject- 
ing appellant  from  the  train  at  the  little  sta- 
tion of  Long  Beach,  at  which  this  fast  train 
did  not  usually  stop.  The  testimony  further 
shows  that  appellant  had  one  heavy  grip  and 
a  small  grip  and  raincoat  as  his  baggage; 
that,  after  being  put  off  the  train  at  Long 
Beach,  he  was  required  to  walk  half  a  mile 
with  his  baggage  to  catch  a  street  car  back 
to  Gulfport;  that  at  that  time  appellant  was 
not  well  and,  according  to  [662]  his  state- 
ment, suffered  from  the  overexertion  that 
evening;  that  he  was  compelled  to  miss  the 
nioming  trains   on    the   day   following   and 
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to  stay  in  Gulfport  until  he  could  get  his 
one  hundred  dollar  bill  changed,  and  there- 
after he  w^ent  to  New  Orleans  on  an  afternoon 
train,  tbat  put  him  in  the  city  twenty-four 
hours  l&te.  Appellant  offered  to  corroborate 
his  statement  to  the  conductor  as  to  why  he 
failed  to  buy  a  ticket,  but  it  appears  that 
the  only  difference  between  the  conductor  and 
appellant  was  the  demand  for  the  car  rate 
instead  of  the  regular  ticket  rate  between 
Gulfport  and  New  Orleans.  After  the  intro- 
duction of  testimony  offered  by  the  plaintiff, 
the  defendant  moved  the  court  to  exclude  all 
the  evidence  and  to  grant  the  defendant  a 
peremptory  instruction.  This  motion  was  sus- 
tained, the  peremptory  instruction  was 
granted  defendant,  and  a  jury  verdict  rendered 
in  favor  of  tlie  defendant,  from  which  appel- 
lant prosecutes  this  appeal,  assigning  as 
error  the  exclusion  of  the  testimony  of 
plaintiff  and  the  granting  of  the  peremptory 
instruction. 

The  question  is  presented  whether  the  rail- 
road company  was  justified  in  demanding 
four  cents  a  mile  and,  upon  refusal  to  pay 
the  car  rate,  in  ejecting  appellant  from  the 
train.  Counsel  for  appellee  are  compelled  to 
justify  the  action  of  the  trial  court  by  the 
proposition,  as  stated  in  their  language: 

"A  person  making  a  tender  of  money  to 
pay  fare  cannot  expect  the  ag^nt  or  servant 
of  the  company  to  be  prepared  to  make  change 
in  any  amount,  no  matter  how  large,  and 
there  must  be  a  reasonable  approximation 
of  the  amount  tendered  to  the  fare" — citing 
several    authorities. 

An  investigation  of  these  cases  discloses 
that  they  are  all  street  railway  cases. 

In  the  case  of  Barrett  v.  Market-St.  K.  Co. 
81  Cal.  296,  22  Pac.  859,  6  L.R^.  336,  15 
Am.  St.  Rep.  61,  the  opinion  says: 

[663]  ''A  distinction  ought  to  be  made,  we 
think,  between  passengers  traveling  on  steam 
railroads  and  those  traveling  on  street  rail- 
roads. Passengers  of  the  former  class  are 
expected  to  prepare  themselves  with  tickets 
procured  at  the  regular  office  established  at 
the  station  where  the  trains  regularly  stop. 
Horse  cars  and  cable  cars  stop  at  all  points 
along  the  road  at  the  beck  of  those  desiring  to 
ride,  and  the  conductors  do  not,  as  a  general 
thing,  expect  to  receive  tickets  for  the  pas- 
sage." 

In  this  case  the  court  held  that  a  tender  of 
a  five  dollar  gold  piece  in  payment  of  a  five 
cent  fare  was  not  unreasonable,  even  in  the 
case  of  a  street  railway.  In  many  of  the 
street  railway  cases  cited  it  is  shown  that  the 
companies  had  established  and  promulgated  a 
rule  to  the  effect  that  conductors  would  not 
be  required  to  make  change  in  excess  of  a 
certain  amount — ^in  some  cases  two  dollars. 
None  of  these  cases,  however,  are  directly  in 
point.     In  the  instant  case  the  question  is 


whether  a  one  hundred  dollar  gold  certificate 
was  an  unreasonable  amount  to  tender  the 
ticket  agent  in  a  city  the  size  of  Gulfport, 
Miss.,  in  payment  for  interstate  transporta- 
tion from  Gulfport  to  New  Orleans.  The  trial 
court  held,  as  a  matter  of  law,  that  appellant 
should  have  paid  the  train  rate  of  four  cents 
per  mile,  and  thereby  necessarily  held  tbat  the 
one  hundred  dollar  bill  was  an  unreasonable 
amount  to  tender  the  agent  at  Gulfport.  Each 
case  of  this  kind  must,  of  course,  stand  upon 
its  own  peculiar  facts  and  circumstances.  In 
volume  4,  R.  C.  L.  par.  558,  it  is  stated  in 
the  text: 

"It  is  well  established  tiiat  a  passenger  need 
not  tender  the  exact  fare,  but  that,  if  he 
tenders  a  reasonable  sum,  the  carrier  must 
accept  it  and  furnish  change.  What  is  a  rea- 
sonable and  what  is  an  unreasonable  sum 
depends  largely  upon  whether  the  carrier  is 
a  steam  railroad  or  a  street  railway  and 
upon  the  case  or  [664]  difficulty  in  handling 
the  passengers  in  each  particular  locality." 

To  the  same  effect  is  the  note  on  page  642, 
vol.  10,  Ann.  Cas.  and  in  the  notes  on  page 
1106,  vol.  4,  R.  C.  L.  several  cases  are  cited. 
The  case  of  Louisville,  etc.  R.  Co.  v.  Cotten- 
gim  (Ky.)  104  S.  W.  280,  13  L.R.A.(N.S.) 
624,  involved  a  steam  railroad  train,  but  in 
that  case  the  passenger  was  drunk  and  de- 
manded that  the  conductor  give  him  his 
change  before  he  (the  passenger)  released 
from  his  hand  the  money  tendered  in  payment 
of  his  transportation.  With  a  tender  to  the 
train  conductor,  however,  we  are  not  in  this 
case  concerned. 

A  carefiil  consideration  of  this  record  con- 
vinces us  that  the  trial  court  was  in  error  in 
holding,  as  a  matter  of  law,  that  the  one 
hundred  dollar  bill  was  an  unreasonable  sum 
to  tender  in  a  cosmopolitan  city  like  Gulf- 
port, especially  in  view  of  the  fact  that  the 
agent  was  in  a  union  depot  handling  funds 
of  two  large  railroads.  It  will  be  noted  that 
the  railroad  company  introduced  no  evidence 
whatever,  and  it  is  not  even  shown,  except 
by  inference,  that  the  Louisville  &  Nashville 
Railroad  Company  had  ever  established  a  rule 
demanding  four  cents  per  mile  as  a  train  rate 
instead  of  three  cents  per  mile,  and  there  is 
no  evidence  whatever  in  the  record  as  to  the 
amount  of  business  handled  by  the  Louisville 
&  Nashville  Railroad  Company  at  Gulfport 
or  the  facilities  for  making  change  at  the 
union  station  there.  It  affirmatively  appears 
that  the  agent  was  not  at  his  post  of  duty 
and  made  no  effort  to  change  the  bill  The 
railroad  companies  are,  of  course,  in  the  busi- 
ness of  providing  transportation  for  hire,  and 
owe,  we  think,  a  duty  to  the  traveling  public 
to  provide  reasonable  facilities  for  making 
change  at  an  important  station  like  the  one 
here  involved.  They  are  servants  and  not 
masters.     The  lack  of  adjudicated  cases  on 


182 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


this  point  indicates,  in  the  language  of  Patter- 
son, J.,  in  the  Barrett  Case,  supra: 

[665]  ''That  a  question  like  this  will,  as 
is  usual,  settle  itself  by  a  spirit  of  mutual 
accommodation  between  carrier  and  pas- 
senger." 

Ko  point  can  be  made  upon  the  suflSciency 
of  the  tender  by  appellant  to  the  conductor. 
Appellant  in  fact  tendered  the  conductor  one 
hundred  dollars  for  transportation,  simply 
requesting  that  the  conductor  return  appel- 
lant the  necessary  change  when  they  reached 
the  larger  city  of  New  Orleans.  There  is  no 
question,  therefore,  that,  so  far  as  this  tender 
on  the  train  was  concerned,  the  size  of  the 
bill  is  immaterial. 

We  do  not  undertake  to  lay  down  any  rule 
defining  what  is  and  what  is  not  reasonable 
tender  in  all  cases.  This  is  a  mixed  question 
of  fact  and  law  to  be  determined  in  each  case, 
taking  into  account  always  the  size  of  the 
city,  town,  or  village,  where  the  passage  is 
demanded,  the  volume  of  business  done,  and 
the  facilities  for  making  change.  We  do  say, 
however,  that  in  this  particular  case  the 
court  could  not,  as  a  matter  of  law,  declare 
the  one  hundred  dollar  bill  an  unreasonable 
amount  in  a  city  like  Gulfport.  There  is  no 
question  of  the  good  faith  of  appellant,  and 
surely  we  have  fallen  on  uncertain  times  if  a 
white  gentleman  with  a  pocket  full  of  one 
hundred  dollar  bills  cannot  buy  first-class 
passage  on  a  train  operated  by  a  common  car- 
rier doing  both  an  interstate  and  intrastate 
business  without  paying  a  premiimi  so  to  do, 
especially  when  he  has  transacted  all  business 
on  hand  and  is  destined  for  the  attractive  and 
cosmopolitan  city  of  New  Orleans.  Such 
conduct  on  the  part  of  the  railway  company 
comes  near  violating  the  constitutional  guar- 
anty accorded  every  citizen  of  the  "pursuit  of 
happiness." 

Reversed  and  remanded. 

SifrFH,  C.J.  {dissenting) , — ^The  rule  which 
I  understand  my  Associates  to  announce,  and 
with  which  I  am  in  accord  relative  to 
[666]  the  duty  of  a  ticket  agent  of  a  common 
carrier  in  the  making  of  change  when  the 
amount  tendered  him  exceeds  the  amount  of 
the  fare  demanded,  is  that  laid  down  in  6 
Cyc.  p.  547,  that: 

"While  the  tender  of  more  than  the  amount, 
with  the  requirement  of  the  making  of  change 
may  perhaps,  under  the  ordinary  usages  of 
such  business,  be  sufficient,  yet  the  person 
making  the  tender  cannot  expect  the  agent  or 
servant  of  the  carrier  to  be  prepared  to  mak<? 
change  in  any  amount,  no  matter  how  large, 
and  there  must  be  a  reasonable  approximation 
of  the  amount  tendered  to  the  fare." 

This  rule  seems  to  me  to  require  an  affirm- 
ance of  the  judgment  of  the  court  below,  for  I 
think  that  it  can  be  said,  as  a  matter  of  law. 


that  a  one  hundred  dollar  bill  does  not  rea- 
sonably approximate  a  fare  of  two  dollars 
and  one  cent.  To  require  a  railroad  company 
to  keep  its  ticket  agent  supplied  with  suffi- 
cient money  to  change  all  bills  of  this  amount 
that  may  be  tendered  them  in  payment  of 
small  fares  will  not  only  seriously  handicap 
it  in  its  business  by  keeping  an  unnecessarily 
large  amount  of  its  money  thus  tied  up,  but 
will  make  its  ticket  officers  the  most  attrac- 
tive of  places  for  burglars  and  robbers;  and, 
moreover,  its  agents  .cannot  transact  their 
business  with  that  expedition  to  which  the 
traveling  public  is  entitled,  if  all  or  a  great 
part  of  the. intending  passengers  put  them  to 
the  trouble  of  changing  bills  for  large  amounts 
tendered  in  payment  of  small  fares. 

NOTE. 

"What  Is  Beaaonable  Sun  "WhiclL  Pas- 
senger Maj  Tender  in  Payment  of 
Fare. 

In   Knoxville   Traction   Co.   v.   Wilkerson, 

17  Tenn.  482,  10  Ann.  Cas.  641,  it  was  held 
that  a  rule  requiring  the  conductors  of  street 
cars  to  change  bills  or  coins  of  a  denomina- 
tion of  hve  dollars  or  less  when  tendered  in 
payment  of  car  fare,  and,  on  failure  of  the 
passenger  to  tender  bills  of  that  sum  or  less, 
to  put  them  off  the  cars,  was  reasonable  and 
one  which  the  company  had  the  right  to  en- 
force, and  that  a  street  car  conductor  had 
the  right  to  refuse  to  change  a  ten-dollar  bill 
tendered  him  by  a  passenger  and  on  his  fail- 
ure otherwise  to  pay  the  fare,  to  require  him 
to  leave  the  car. 

In  Burge  v.  Georgia  R.  etc.  Co.  133  Ga.  423, 

18  Ann.  Cas.  42,  it  was  held  that  as  street 
railway  companies  have  a  right  to  make  rea- 
sonable regulations  in  regard  to  the  amount 
a  passenger  might  tender  in  payment  of  a 
fare,  a  rule  requiring  a  conductor  to  change 
no  amount  greater  than  two  dollars  was  a 
reasonable  rule;  and  that  where  a  person 
tendered  a  five  dollar  gold  coin  to  a  conductor, 
the  conductor  was  not  bound  to  make  change, 
but  might  eject  the  passenger  if  he  made  no 
other  tender. 

The  recent  decision  in  Cadieux  v.  Montreal 
St.  R.  Co.  18  La.  Rev.  de  Jur.  42,  held  that 
a  passenger  on  a  street  railway  car  need  not 
tender  the  exact  fare,  but  that  if  he  tenders 
a  reasonable  sum  the  carrier  must  accept  it 
and  furnish  change.  In  that  case  it  was  held 
that  while  by  common  law  a  passenger  must 
offer  the  exact  amount  required  for  passage 
on  a  street  car  and  not  a  coin  or  bill  of 
greater  value,  yet  on  account  of  the  resulting 
inconvenience  to  the  public  caused  by  such 
a  strict  rule,  it  is  now  modified  to  the  extent 
that  the  street  railway  company  is  obliged  to 
furnish  change  to  a  reasonable  sum,  and  that 
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two  dollars  is  a  reasonable  amount.  Hence, 
it  was  held  that  where  a  conductor  refused  to 
change  a  five-dollar  bill,  offered  by  a  passen- 
ger, and  at  the  same  time  warned  the  passen- 
ger that  he  must  pay  his  fare  or  leave  the 
car,  this  did  not  constitute  an  injury  giving 
the  passenger  a  right  of  action  against  the 
company  for  damages. 

In  the   reported  case,  however,  which  in- 
volved a  railroad  and  not  a  street  railway, 
the  question  was  whether  a  $100  bill  was  an 
unreasonable  amount  to  tender  to  a  ticket 
agent  and  later  to  a  conductor  in  payment 
of  a  fare  of  $2.01.    The  court  refuses  to  lay 
down  any  rule  defining  what  is  a  reasonable 
tender  in  all  cases,  but  holds  that  this  is  a 
mixed  question  of  fact  and  law  to  be  deter- 
mined in  each  case,  taking  into  account  always 
the  size  of  the  city,  town,  or  village  where 
the  passage  is  demanded,  the  volume  of  busi- 
ness   done,    and    the    facilities    for    making 
change.    The  court  thereupon  holds  that  the 
$100  bill  was  not   as  a  matter   of   law  an 
unreasonable  tender  in  a  cosmopolitan  city, 
especially  in  view  of  the  fact  that  the  agent 
w'as  in  a  union  depot  handling  funds  of  two 
large  railroads,  as  railroad  companies  owe  a 
duty  to  the  traveling  public  to  provide  rea- 
sonable facilities  for  making  change  at  im- 
portant stations.    The  court  also  holds  that  as 
the  passenger  in  fact  tendered  the  conductor 
the  $100  for  transportation,  -simply  request- 
ing that  the  conductor  return  him  the  neces- 
sary change  when  they  reached  a  larger  city, 
no  point  could  be  made  of  the  sufficiency  of 
the  tender  by  the  passenger  to  the  conductor 
and  that  so  far  as  the  tender  on  the  train 
was  concerned,  the  size  of  the  bill  was  imma- 
terial. 
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BEDDING. 


Arkansas  Supreme  Court — June  12,  1016. 
124:  Ark.  30Sf  187  S.  W.  6S1. 

Streets  and  Highways  —  Street  as  In- 
cluding Sidewalk. 

The  streets  of  a  city  or  town  extend  to  and 
include  that  part  thereof  occupied  and  used 
for  sidewalks. 

Railroads  —  Dntj  to  Maintain  Street 
at  Crossing  —  Width  to  Be  Main- 
tained. 

At  the  crossing  of  its  track  by  a  street  fifty 
feet  wide  used  by  from  seventy-five  to  nine^ 
per  cent  of  the  pedestrians  in  a  town  of  from 
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1,000  to  1,500  inhahitants,  the  railway  is  re- 
quired to  leave  more  than  the  sixteen  or  twen- 
ty foot  crossing  used  for  teams,  and  to  con- 
struct a  footway  across  its  track  from  the 
end  of  the  sidewalk  running  beside  the  street 
to  the  end  of  the  sidewalk  on  the  opposite 
side. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Logan  county: 
CocHBAN,  Judge. 

Action  by  Dennie  Eedding,  plaintiff, 
against  Chicago,  Kock  Island  and  Pacific 
Railway  Company,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Aftibmes). 

Thomas  8.  Buzbee  and  George  B,  Pugh  for 
appellant. 
Robert  J.  White  for  appellee. 

[369]  Smith,  J. — ^Appellee  undertook  to 
cross  appellant's  railroad  track  at  the  princi- 
pal street  crossing  in  Bigelow,  Arkansas,  a 
town  of  a  thousand  or  fifteen  hundred  in- 
habitants.. It  was  alleged  in  the  complaint 
that  appellant  had  failed  to  make  the  cross- 
ing safe  for  pedestrians.  There  was  proof 
to  the  effect  that  appellee's  fall  and  injury 
were  attributable  to  the  condition  of  the  track 
at  the  point  where  she  crossed.  The  evidence 
shows  that  there  was  a  safe  crossing  in  the 
middle  of  the  street,  about  sixteen  feet  wide; 
but  the  proof  also  shows  that  while  this  space 
could  be  used  by  pedestrians  in  crossing  the 
track  that  it  was  ordinarily  used  only  by  ve- 
hicles and  that  pedestrians  crossed  the  track 
generally  on  the  edge  [370]  of  the  street  by 
walking  straight  across  from  the  end  of  the 
sidewalk  which  reached  to  the  right  of  way 
on  one  side  and  the  end  of  the  sidewalk  which 
reached  to  the  right  of  way  on  the  opposite 
side. 

Appellant  concedes  that  there  is  no  sub- 
stantial conflict  in  the  testimony  and  states 
the  question  at  issue  as  follows: 

"The  question  involved  in  this  case  is 
whether  or  not  a  railway  company  is  required 
to  construct  a  footway  across  its  roadbed  and 
railroad  tracks  between  the  ends  of  a  sidewalk 
which  runs  along  beside  the  street  up  to  with- 
in fifteen  or  twenty  feet  of  the  ends  of  the 
cross-ties  on  each  side  of  the  roadbed  where 
the  street  crosses  the  railroad,  and  is  liable 
for  an  injury  to  a  pedestrian  for  its  failure 
to  do  BO." 

The  proof  shows  this  street  was  largely 
used  in  the  travel  from  one  side  of  the  town  to 
the  other  and  that  seventy-five  to  ninety 
per  cent  of  the  pedestrians  walked  along  the 
sidew^alk  until  they  reached  the  end  of  it 
near  the  railroad  track  and  then  continued 
straight  across  the  roadbed  to  the  end  of  the 
sidewalk  on  the  other  side. 
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Instructions  were  given  at  the  request  of 
appellee  which  told  the  jury^  in  effect,  that 
it  was  appellant's  duty  to  use  ordinary  care 
and  diligence  to  put  and  maintain  the  cross- 
ing in  a  reasonably  safe  condition  for  pedes- 
trians in  crossing  the  track  at  the  point 
at  which  appellee  crossed;  while  instructiona 
were  refused  which  appellant  requested  which 
told  the  jury  that  appellant's  duty  was  dis- 
charged if  it  maintained  in  the  center  of  the 
street  a  crossing  which  was  safe  for  pedes- 
trians, and  that  the  fact  that  people  walked 
along  the  side  of  the  street  and  had  thereby 
made  a  pathway  across  the  roadbed  did  not 
impose  upon  appellant  the  duty  to  keep  the 
pathway  safe  for  pedestrians. 

(1)  In  one  of  the  instructions  the  court 
told  the  jury  that  ''the  sidewalk  and  walk- 
way for  pedestrians  along  the  public  streets 
are  parts  of  the  public  street." 

Appellant  insists  that  this  was  an  issue 
of  fact  which  was  in  dispute  and  that  the 
court  should  not  have  eliminated  [371]  this 
question  from  the  consideration  of  the  jury. 
But  we  think  no  error  was  committed  here  in 
80  charging  the  jury.  The  streets  of  a  city 
or  town  extend  to  and  include  that  portion 
thereof  occupied  and  used  for  sidewalks. 
Bloomington  v.  Bay,  42  111.  603;  State  v. 
Berdetta,  73  Ind.  185,  38  Am.  Rep.  117;  Vol. 
7,  Words  &  Phrases,  title  "Sidewalks,"  p. 
6506. 

The  language  above  quoted  was  contained 
in  instruction  numbered  2  and  that  entire 
instruction  reads  as  follows: 

"2.  The  sidewalks  and  walkways  for  pedes- 
trians along  the  public  streets  kre  parts  of 
the  public  streets  and  the  defendant  is  un- 
der the  same  obligation  to  keep  crossings  of 
such  sidewalks  and  walkways  over  its  track 
in  proper  condition  for  the  use  of  pedestrians 
that  it  is  to  keep  the  middle  and  other  parts 
of  the  streets  in  proper  condition  for  the  use 
of  vehicles  and  persons  on  horseback;  that 
is,  it  must  use  care  and  diligence  of  ordi- 
nary and  reasonable  persons  under  such  cir- 
cumstances considering  the  dangers  and  perils 
to  be  encountered  by  persons  crossing  its 
track  along  the  public  highway;  to  keep 
its  entire  crossing,  including  the  walkway  for 
pedestrians,  in  a  safe  condition  for  the  pub- 
lic travel." 

The  correctness  of  the  remaining  portion 
of  the  instruction  presents  the  real  ques- 
tion in  the  case. 

In  the  case  of  St.  Louis,  etc.  R.  Co.  v. 
Smith,  118  Ark.  72,  175  S.  W.  415,  we  quoted 
from  Vol.  8,  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.)   p.  363,  as  follows: 

"It  is  the  duty  of  every  railroad  company 
properly  to  construct  and  maintain  crossings 
over  all  public  highways  on  the  line  of  Us 
road  in  such  manner  that  the  same  6hall 
be  safe  and  convenient  to  travelers,  so  far  as 


it  can  do  so  without  interfering  with  the  safe 
operation  of  the  road." 

And  we  held  in  the  case  cited  that  the 
railroad  company  was  responsible  in  dam- 
ages for  any  injury  proximately  resulting^ 
from  the  failure  to  perform  this  duty. 

[372]  Appellant  concedes  it  would  be  lia^ 
ble  if  the  injury  had  been  occasioned  by  a 
failure  to  observe  this  duty;  but  it  says  it 
had  discharged  this  duty  by  installing  a  safe 
crossing  in  the  center  of  the  street  of  a  width 
of  from  fifteen  to  twenty  feet  and  that  hav- 
ing made  a  safe  crossing  in  the  center  of  the 
street  it  was  under  no  duty  to  provide  a 
safe  crossing  in  other  parts  of  the  street. 

The  duty  of  railroads  at  highway  cross- 
ings is  stated  in  3  Elliott  on  Railroads  as 
follows : 

"Sec.  1097.  What  is  concluded  in  highway 
crossing. — Strictly  speaking,  a  highway  cross- 
ing may  be  defined  as  the  space  included 
within  the  boundaries  of  the  right  of  way 
and  the  boundaries  of  the  highway.  .  .  . 
And  where  a  railway  company  is  required  to 
construct  good  and  sufficient  crossings  it  is 
held  that  it  is  not  necessarv  to  construct  a 
crossing  the  full  width  of  the  highway.  This, 
perhaps,  would  be  the  rule  only  where  a 
limited  portion  of  the  highway  was  used  for 
the  actual  purpose  of  travel.  In  cities  where 
the  entire  width  of  the  highway  is  used  for 
travel,  we  are'  of  the  opinion  that  a  cross- 
ing would,  ordinarily  at  least,  be  required  for 
the  entire  width  of  the  highway.  And  un- 
der certain  circumstances  barriers  and  guard- 
rails "^ay  be  such  a  necessary  part  of  a  rail- 
way crossing  that  the  company  will  be  bound 
to  maintain  them." 

"Sec.  1107.  .  .  .  Approaches  and  em- 
bankments need  not,  as  a  rule,  be  constructed 
over  the  entire  width  of  the  highway.  The 
company  has  performed  its  duty  in  this  re- 
spect when  it  has  properly  constructed  ap- 
proaches and  embankments  for  the  width  of  . 
the  portion  of  the  highway  available  and  ac- 
tually in  use.  An  additional  use  of  the  high- 
way for  an  increased  width  will,  however, 
necessitate  an  increased  width  in  the  ap- 
proaches and  embankments.  .  .  .  It  is 
impossible  to  lay  down  any  rule  defining 
just  what  kind  of  structures  shall  be  used 
in  any  particular  case.  Each  particular 
crossing  presents  different  conditions,  but 
the  general  rule  governing  all  is  the  same, 
and  that  rule  is  that  the  company  must  erect 
whatever  structures  are  reasonably  necessary 
[373]  to  the  safety  and  convenience  of  the 
travelers  using  the  crossing." 

"Sec.  1114e.  Width  of  crossings  to  be  main- 
tained.— The  question  is  sometimes  impor- 
tant as  to  the  width  of  the  highway  crossing 
to  be  maintained  by  a  railroad  company. 
Here  it  seems  a  sensible  rule  that  the  rail- 
road company  must  construct  and  maintain 
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crossings  and  approaches  for  the  entire  width 
of  the  street  in  populous  and  busy  cities 
where  great  numbers  of  vehicles  and  people 
o^  them.  But  where  few  people  and  vehicles 
use  the  crossings,  the  width  to  be  constructed 
and  maintained  is  to  be  determined  largely 
by  what  is  reasonably  required  to  accommo- 
date the  public  travel  over  such  crossings, 
and  it  has  been  observed  that  this  'is  fixed, 
for  the  time  being  at  least,  by  the  actual 
crossings  and  approaches  which  are  made  by 
the  railroad  companies  with  the  acquiescence 
of  the  public  and  the  public  authorities.' " 

In  the  case  of  Ellis'  v.  Wabash,  etc.  R.  Co. 
17  Mo.  App.  126,  a  statute  of  that  State  was 
reii'iewed  which  required  railroads  to  con- 
struct and  maintain  good  and  sufficient  cross- 
ings where  its  railroad  crosses  public  roads. 
The  court  said  the  statute  did  not  mean  that 
railroad  companies  are  to  construct  crossings 
the  whole  width  of  the  public  highways ;  but 
the  court  also  said  that  the  streets  of  a 
crowded  town  or  city  would  doubtless  be  an 
exception  to  this  rule. 

A  similar  statute  of  the  State  of  Illinois 
was  reviewed  by  the  Supreme  Court  of  that 
State  in  the  case  of  Bloomington  v.  Illinois 
Cent.  R.  Co.  154  111.  539,  39  N.  E.  478.  It 
was  there  said: 

"It  would  be  absurd  to  suppose  that  the 
Legislature  intended  by  the  act  of  1869  to 
require  of  railroad  companies,  in  all  cases 
where  they  crossed  public  highways  outside 
of  the  limits  of  cities  and  villages,  that  they 
should  erect,  construct  and  maintain  ap- 
proaches of  the  entire  width  of  each  and 
ill  of  said  highways,  and  reaching  from  the 
natural  surface  of  the  ground  to  the  railroad 
tracks  at  the  crossings.  In  most,  if  not  all, 
of  such  rural  localities,  the  travel  on  such 
roads  and  highways  [374]  did  not  and  does 
not  demand  or  require  more  than  a  fraction 
of  such  width  of  approach.  And  it  cannot 
be  imputed  to  the  Legislature  that  it  was 
intended  to  impose  so  heavy  and  so  useless 
&n  expense  and  burden  upon  the  railroad 
corporations  of  the  State." 

But  the  court  also  said: 

"What  would  be  regarded  as  the  ap- 
proaches to  the  crossing  would  largely  de- 
p^d  upon  the  demands  of  the  traveling  pub- 
lic, upon  the  Action  of  the  local  authorities, 
and  upon  what  would  be  reasonable  under 
the  circumstances  and  local  situation  in  each 
cue.  It  is  manifest  that  they  do  not  and 
should  not  in  ail  cases  include  all  that  part 
of  the  right  of  way  that  is  covered  by  the 
street  or  highway,  and  is  not  immediately 
at  the  crossing." 

In  the  case  of  Wabash  R.  Co.  v.  DeHart, 
32  Ind.  App.  62,  65  N.  E.  192,  Mr.  Justice 
Black,  speaking  for  the  Supreme  Court  of 
Indiana,  said: 

"The  appellant  was  under  legal  obligation 
to  maintain  the  crossing  so.  as  not  to  inter- 
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fere  with  the  free  use  thereof  by  the  public, 
and  in  such  manner  as  to  afford  security 
to  life  and  property  thereat.  It  was  its 
duty  to  erect  and  maintain  such  structure 
as  to  make  the  crossing  reasonably  safe  for 
persons  lawfully  and  properly  using  the  way. 
Such  obligation  and  duty  rested  upon  the  rail- 
road company  by  statute,  and  also  without 
regard  to  any  express  statutory  require- 
ment." 

(2-3)  The  manner  of  discharging  this  du- 
ty is  a  proper  subject  of  statutory  regula- 
tion; but  the  duty  is  not  created  by  the 
statute.  It  exists  independently  of  it.  Our 
Legislature  has  seen  proper  to  exercise  its 
authority  in  this  respect  only  by  prescribing 
the  elevation  of  crossings  by  designating 
the  ratio  of  horizontal  to  perpendicular 
feet;  but  the  duty  exists  to  adapt  the  width 
of  the  crossing  to  the  demands  of  the  public. 
We  are  not  called  upon  to  say,  and  do  not 
decide,  that  the  railroad  company,  must,  in 
all  cases,  make  its  crossings  co-extensive 
with  the  roads  and  streets  over  which  they 
are  placed,  but  they  must  anticipate  the  rea- 
sonable demands  of  the  public,  and  where 
the  trafiBc  requires  it,  the  crossing  must  be 
[375]  made  available  for  the  entire  width 
of  the  road  or  street.  Here  was  a  crossing 
only  15  to  20  feet  in  width,  whereas  the 
street  itself  was  60  feet,  or  more,  in  width. 
And  the  crossing  was  in  the  center  of  the 
street,  whereas  the  sidewalks  used  by  pedes- 
trians were  on  the  side  of  the  street.  There 
was  an  intervening  ^  space  between  the  edge 
of  the  street  and  the  crossing  which  the  rail- 
road company  had  not  prepared  for  the  pub- 
lic use.  The  walk  was  used  by  nearly  all 
of  the  pedestrians,  and  the  proof  shows 
there  was  a  large  amount  of  such  travel. 
The  sidewalk  running  to  the  edge  of  the  right 
of  way  on  each  side  of  the  track  was,  of  it- 
self, a  constant  notice  to  the  railroad  com- 
pany of  the  route  pedestrians  would  take  if 
they  continued  directly  across  the  track, 
and  we  think  it  was  the  duty  of  the  rail- 
road company  under  these  circumstances  to 
restore  this  part  of  the  srtTeet  to  as  safe  con- 
dition as  it  was  before  the  construction  of 
its  track  as  was  consistent  with  its  use  for 
railroad  purposes. 

Appellant  argues  that  inasmuch  as  the 
town  of  Bigelow  had  passed  no  ordinance  to 
avail  itself  of  the  benefits  of  Act  No.  301  of 
the  Acts  of  1907,  page  726,  the  railroad 
company  was  under  no  duty  to  make  this 
part  of  the  crossing  safe.  We  think,  how- 
ever, that  counsel  mistake  the  purpose  and 
effect  of  this  Act.  Its  title  is  "An  Act  to 
empower  councils  of  cities  and  incorporated 
towns  to  require  railroad  companies  to  con- 
struct and  maintain  foot  walks  to  their  pas- 
senger depots  in.  certain  cases."  From  a 
perusal  of  the  Act  it  is  seen  that  it  has  no 
application  to  the  facts  of  this  case. 
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We  think  no  prejudicial  error  was  com- 
mitted in  this  case  and  the  judgment  of  the 
court  below  is,  therefore,  affirmed. 


NOTE. 

Extent  of  Hiffliway  Crossing  Wliioli 
Railroad  Is  Under  Dnty  to  Maintain 
in  Safe  Condition. 

Introductory,  186. 
Width  of  Crossing: 

In  General,  186. 

Under     Express     Statutory     Provision, 
187. 
Approach  to  Crossing: 

In  General,   190. 

Under     Express     Statutory     Provision, 
191. 

Under  Private  Act  or  Contract,  197. 
Railroad  Bridge  Crossing  Highway,  198. 


Introdttctory, 

It  is  apparently  well  settled  that  railroad 
companies  both  at  common  law  and  under 
statutes  are  burdened  with  the  duty  of  re- 
storing to  their  former  state  and  maintain- 
ing in  a  safe  condition  at  the  crossings  all 
highways  intersected  by  their  railroads. 
That  this  is  a  continuing  duty  and  requires 
the  improvement  of  the  crossings  to  meet 
the  demands  of  increasing  traffic  appears  al- 
so to  be  well  settled.  (See  8  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  369-374.)  With  few 
exceptions  the  statutes  providing  for  the  res- 
toration and  maintenance  by  railroads  of 
the  crossings  of  highways  intersecting  their 
roads  appear ,  to  be  very  general  in  their 
requirements,  so  that  the  extent  of  a  cross- 
ing which  a  railroad  is  under  a  duty  to 
maintain  in  a  safe  condition  under  the 
statutes  depends,  as  under  the  common  law, 
on  the  reasonable  demands  of  the  traveling 
public  at  any  particular  crossing.  Such  de- 
mands, as  is  held  in  the  reported  case,  the 
railroad  company  is  bound  to  anticipate  and 
for  its  failure  to  make  ample  provision  there- 
for it  is  liable  for  any  resulting  injury. 

In  Collier  v.  Georgia  R.  Co.  76  Ga.  611, 
it  was  said:  "The  crossing  includes  the 
width  of  the  land  on  both  sides  of  the  road 
allowed  by  charter  or  appropriated  by  the 
company  therefor,  and  for  as  many  feet  be- 
yond each  way  as  is  necessary  for  a  traveler 
to  get  on  and  off  the  crossings  safely  or  con- 
veniently." 

Width  of  Crossing, 

In  General. 

The  width  of  a  highway  crossing  which 
a  railroad  company  is  bound  to  maintain  in 


a  safe  condition,  independently  of  limits 
prescribed  by  its  charter  or  by  a  statute, 
depends  entirely  on  the  requirements  of  the 
public  at  the  particular  crossing.  Thus,  in 
Sample  v.  Chicago,  etc.  R.  Co.  233  111.  664, 
84  N.  E.  643,  affirming  138  111.  App.  95,  the 
court  said:  'It  is  next  contended  that  the 
defendant  was  not  bound  to  make  a  crossing 
the  entire  width  of  the  street.  The  width 
must  be  such  as  to  make  the  crossing  suit- 
able and  sufficient  for  the  purpose  for  which 
it  is  intended,  and  that  must  depend  upon 
the  reasonable  demands  of  the  traveling  pub- 
lic, the  extent  to  which  the  crossing  is  used, 
and  other  circumstances." 

Therefore,  where  a  highway  intersecting  a 
railroad  is  properly  restored  after  the  rail- 
road's construction,  but  the  demands  of  in- 
creased traffic  or  the  general  use  of  wider 
vehicles  at  the  particular  crossing  requires 
that  part  of  the  highway  on  the  crossing 
to  be  widened,  it  is  the  duty  of  the  railroad 
company  at  its  own  expense  to  meet  these 
demands.  Atchison,  etc.  R.  Co.  v.  Henry, 
57  Kan.  154,  45  Pac.  576;  Atchison,  etc.  R. 
Co.  V.  Henry,  60  Kan.  322,  56  Pac.  486; 
Hatch  V.  Syracuse,  etc.  R.  Co.  50  Hun  64, 
4  N.  Y.  S.  609. 

A  statute  requiring  generally  that  rail- 
road companies  shall  maintain  highway 
crossings  in  a  safe  condition  was  held  in 
Seybold  v.  Terre  Haute,  etc.  R.  Co.  18  Ind. 
App.  367,  46  N.  E.  1054,  not  to  have  been 
complied  with  by  maintaining  a  crossing  to 
a  width  of  from  twelve  to  fifteen  feet,  the 
conditions  at  the  crossing  demanding  a  great- 
er width. 

Where  the  traffic  conditions  at  a  highway 
crossing  so  require,  the  crossing  must  be 
maintained  to  the  extent  of  the  entire  width 
of  the  street.  Cleveland,  etc.  R.  Co.  v.  Johns, 
100  111.  App.  427;  Carter  v.  Boston,  etc.  R. 
Corp.  139  Mass.  526,  2  N.  E.  101;  Jeffrey. 
V.  Detroit,  etc.  R.  Co.  108  Mich.  221,  65 
N.  W.  766,  31  L.R.A.  170;  Charlottesville 
V.  Southern  R.  Co.  97  Va.  428,  34  S.  £.  98. 
And  see  the  reported  case. 

Thus,  in  Cleveland,  etc.  R.  Co.  v.  Johns, 
supra,  the  court  said:  "The  statute  provides 
that  'at  all  of  the  railroad  crossings  of  high- 
ways and  streets  in  this  state,  the  several 
railroad  corporations  in  this  &tate  shall  con- 
struct and  maintain  said  crossings,  and  the 
approaches  thereto,  within  their  respective 
rights  of  way,  so  that  at  all  times  they  shall 
be  safe  as  to  persons  and  property.'  Which 
means  that  railroad  companies  must  con- 
struct and  maintain  such  crossings  and  ap- 
proaches for  the  entire  width  of  such  high- 
ways and  streets  in  large,  populous  and  busy 
cities,  where  a  vast  multitude  of  vehicles  and 
people  would  be  continuously  passing  and  re- 
passing over  them,  but  in  the  rural  districts 
and   some   localities   in   villages   and   cities 
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where  but  few  people  and  vehicles  would 
pass  and  repass  over  them,  the  extent  of 
such  crossings  and  approaches  which  the 
railroad  companies  are  required  to  construct 
and  maintain  over  ihe  highways  and  streets, 
must  be  determined  by  what  is  reasonably 
required. to  accommodate  public  travel  over 
them,  and  that  is  fixed,  for  the  time  being 
at  least,  by  the  actual  crossings  and  ap- 
proaches which  are  made  by  the  railroad 
companies  with  the  acquiescence  of  the  pub- 
lic and  the  public  authorities." 

In  Carter  v.  Boston,  etc.  R.  Corp.  139  Mass. 
525,  2  N.  E.  101,  it  was  said:  "The  bridge 
belonged  to  the  defendant,  and  was  one 
which  it  was  'authorized  or  required  to  con- 
struct;' the  defendant  was,  therefore,  re- 
quired to  keep  the  approaches  of  the  bridge 
in  repair.  The  defect  of  which  the  plaintiff 
complains  was  in  the  approach  of  the  bridge, 
but  outside  of  the  approach  as  it  was  when 
the  bridge  was  originally  constructed.  Both 
the  bridge  and  the  road  had  been  widened; 
the  former  by  the  defendant,  the  latter 
by  the  public  authorities.  The  defendant 
contends  that  its  obligation  to  keep  the  ap- 
proaches in  repair  is  limited  to  the  ap- 
proaches as  they  were  at  the  time  of  the  con- 
struction of  the  bridge,  and  does  not  attach 
to  an  extension  of  them  caused  by  the  widen- 
ing of  the  road.  It  does  not  appear  what 
the  connection  was,  if  any,  between  the  wi- 
dening of  the  bridge  and  of  the  road.  For 
aught  that  appears,  the  road  was  widened 
in  order  to  give  an  approach  to  the  added  part 
of  the  defendant's  bridge.  This,  however,  is 
not  material,  because  it  is  clear  that  the 
defendant  was  required  to  keep  in  repair 
the  widened  approach  to  the  bridge,  al- 
though the  bridge  itself  was  not  widened. 
Whatever  constituted,  at  any  time,  the  ap- 
proaches of  the  bridge,  the  defendant  was 
bound  to  keep  in  repair." 

Hie  fact  that  a  bridge  intersecting  a  rail- 
road at  a  street  crossing  is  of  less  width 
than  the  street  which  it  carries  across  the 
tracks  is  not  sufficient  to  justify  requiring 
the  widening  of  the  bridge  by  the  railroad 
company,  if  the  bridge  sufficiently  meets  the 
needs  of  the  traveling  public  at  the  crossing 
in  question.  Reg.  v.  Great  Western  R.  Co. 
12  U.  C.  Q.  B.  250. 

In  Moggy  V.  Canadian  Pac.  Ry.  Co.  3  Mani- 
toba 209,  the  court  said:  "As  to  the  width 
of  a  crossing,  it  would  be  difficult  to  lay  down 
any  positive  rule  for  a  country  so  sparsely 
settled  as  this,  but  the  company  here  having 
made  a  crossing  of  plank  fourteen  feet,  we 
think  they  should  have  provided  for  the 
grading  of  the  approaches  being  the  same 
width,  and  not  have  left  them  sloping  off 
at  each  side  of  the  grading  within  that 
width." 

Where  a  statute  authorized,  on  the  dis- 
continuance  of  streets   crossing  a  railroad. 
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the  construction  of  other  stre'et  crossings  "m 
substitution  therefor,"  the  municipal  au- 
thorities were  held  to  be  without  legal  au- 
thority to  order  the  construction  at  the  ex- 
pense of  a  railroad  of  two  new  crossings  of 
superior  construction  and  greater  total  width 
and  length  in  lieu  of  a  single  crossing  to 
be  discontinued,  since  the  new  crossings  or- 
dered were  not  the  "fair  equivalent"  of  the 
single  crossing.  Norwood  v.  New  York,  etc.. 
R.  Co.  161  Mass.  269,  37  N.  E.  199. 

Under  Expbess  SxATtiTOBY  Pibovision. 

Section  46  of  the  Railways  Clauses  Consoli- 
dation Act  of  England  (8  and  9  Vict.  c.  20) 
enacted  in  1845  provides  as  follows:  "If  the 
line  of  the  railway  cross  any  turnpike 
road  or  public  highway,  then  (except  where 
otherwise  provided  by  the  special  act)  either 
such  road  shall  be  carried  over  the  railway, 
or  the  railway  shall  be  carried  over  such 
road,  by  means  of  a  bridge,  of  the  height 
and  width  and  with  the  ascent  or  descent 
by  this  or  the  special  act  in  that  behalf 
provided;  and  such  bridge,  with  the  imme- 
diate approaches,  and  all  tther  necessary 
works  connected  therewith,  shall  be  executed 
and  at  all  times  thereafter  maintained  at 
the  expense  of  the  company."  Section  49 
provides :  "Every  bridge  to  be  erected  for  the 
purpose  of  carrying  the  railway  over  any 
road  shall  (except  where  otherwise  provided 
by  the  special  act)  be  built  in  conformity 
with  the  following  regulations:  (that  is  to 
say)  The  width  of  the  arch  shall  be  such 
as  to  leave  thereunder  a  clear  space  of  not 
less  than  thirty-five  feet  if  the  arch  be  over 
a  turnpike  road,  and  of  twenty-five  feet  if 
over  a  public  carriage  road,  and  of  twelve 
feet  if  over  a  private  road."  Section  60  pro- 
vides :  "Whenever  a  bridge  is  erected  for  car- 
rying a  road  over  the  railway,  then  (unless 
it  be  otherwise  provided  by  the  Special  Act) 
'the  road  over  the  bri<^e  shall  have  a  clear 
space  between  the  fences  thereof  of  thirty- 
five  feet  if  the  road  be  a  turnpike  road,  and 
twenty-five  feet  if  a  public  carriage  road, 
and  twelve  feet  if  a  private  road.'"  Sec- 
tion 61  is  as  follows:  "Provided  always.  That 
in  all  cases  where  the  average  available 
width  for  the  passage  of  carriages  of  any 
existing  roads  within  fifty  yards  of  the 
points  of  crossing  the  same  is  less  than  the 
width  hereinbefore  prescribed  for  bridges 
over  or  under  the  railway,  the  width  of  such 
bridges  need  not  be  greater  than  such  aver- 
age available  width  of  such  Toads,  but  so 
nevertheless  that  such  bridges  be  not  of  less 
width,  in  the  case  of  a  turnpike  road  or 
public  carriage  road,  than  twenty  feet:  Pro- 
vided also.  That  if  at  any  time  after  the 
construction  of  the  railway  the  average 
available  width  of  any  such  road  shall  be 
increased  beyond  the  width  of  such  bridge 
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on  either  side  *  thereof,  the  company  shall 
be  bound,  at  their  own  expense,  to  increase 
the  width  of  the  said  bridge  to  such  extent 
as  they  may  be  required  by  the  trustees  or 
surveyors  of  such  road,  not  exceeding  the 
width  of  such  road  as  so  widened,  or  the 
maximum  width  herein  or  in  the  special  act 
prescribed  for  a  bridge  in  the  like  case  over 
or  under  the  railway."  (See  footnotes  to 
Reg.  V.  Rigby,  14  Q.  B.  687,  688,  68  E.  C. 
L.  687,  688,  14  Jur.  329,  6  R.  &  Can.  Cas. 
479,  19  L.  J.  Q.  B.  153.)  Section  46  of 
the  foregoing  act  has  been  held  to  impose 
on  the  railroads  concerned  the  duty  of  main- 
taining, at  the  widths  specified  in  sections 
40,  50  and  51  of  the  act,  the  bridges  re- 
ferred to  in  those  sections,  but  not  their 
approaches.  Rhondda  Urban  Council  v. 
Taflf  Vale  R.  [1909]  A.  C.  (Eng.)  253,  262, 
263,  100  L.  T.  N.  S.  713,  78  L.  J.  K.  B. 
647,  73  J.  P.  257,  7  Local  Gov.  Rep.  616, 
25  Times  L.  Rep.  483. 

Authority  was  conferred  in  1857  by  the 
legislature  of  the  state  of  Connecticut  on 
the  common  council  of  the  city  of  New  Ha- 
ven, as  follows:  "Said  court  of  common  coun- 
cil shall  have  supervision  over  all  bridges 
crossing  railroads  in  said  city,  and  may 
from  time  to  time  order  the  widening  or 
repairing  of  said  bridges  in  such  manner  and 
within  such  times  as  in  their  judgment  pub- 
lic convenience  may  require;  and  in  case  any 
railroad  company  whose  road  such  bridge 
crosses  shall  neglect  to  obey  such  order,  said 
common  council  may  cause  the  required  wi- 
dening or  repairing  to  be  executed  at  the 
expense  of  said  city,  and  the  treasurer  of 
said  city  may  then  collect  the  amount  of  such 
expense  in  an  action  of  trespass  on  the  case 
in  his  own  name  against  such  delinquent 
company."  Under  this  statute,  where  the 
traffic  conditions  on  a  street  crossing  a  rail- 
road so  warranted,  the  common  council  of 
New  Haven  has  been  held  to  have  properly 
ordered  a  railroad  to  widen  a  bridge  cross- 
ing its  tracks  at  a  street  intersection  to 
the  full  width  of  the  street.  English  v.  New 
Haven,  etc.  Co.  32  Conn.  241. 

A  statute  of  Miwnesota  (G.  S.  sees.  2685 
and  2686 )  requires  railroads  within  that 
state  to  maintain  highway  crossings,  includ- 
ing the  approaches  to  the  railroad,  at  a 
width  of  thirty-two  feet.  See  Goodhue  Coun- 
ty V.  Duluth,  etc..  R.  Co.  67  Minn.  213,  69  N. 
W.  898.  Another  act  (Laws  1913,  ch.  78, 
p.  65),  after  making  provision  for  planking 
on  the  roadbed  of  railroads  within  the  state, 
prescribes  that  "a  suitable  sidewalk  shall  be 
constructed  by  said  company  to  connect  with 
and  correspond  to  said  walks  constructed 
and  installed  by  the  municipality  or  by  own- 
ers of  abutting  property,  but  cement  or  con- 
crete construction  shall  not  be  required  in 
track   space   actually   occupied   by   the   rail- 


road ties  if  some  substantial  and  suitable 
sidewalk  material  is  used  in  lieu  thereof." 
This  legislation  has  been  held  to  be  a  proper 
exercise  by  the  municipality  of  the  police 
power  of  the  state.  State  v.  Great  North- 
em  R.  Co.  130  Minn.  480.  153  N.  W.  879. 

A  MiMOuri  Act  (R.  S.  1909,  §  10626) 
providoB  in  part  as  follows:  ''Every  railroad 
corporation  shall  construct  and  maintain 
good  and  sufficient  crossings  where  its  fail- 
road  crosses  public  roads  or  town  streets 
(whether  towns  are  incorporated  or  not  in- 
corporated) now  or  hereafter  to  be  opened 
for  public  use,  which  crossing  shall  be  con- 
structed of  material  and  in  the  manner  fol- 
lowing: On  each  side  of  each  rail  shall  be 
laid  and  evenly  spiked  to  the  cross  ties  a 
plank  of  not  less  than  .  .  .  sixteen  feet 
in  length  on  all  public  roads,  nor  less  than 
twenty- four  feet  in  length  on  all  streets  in 
towns  and  cities,  to  be  of  good  sound  timber 
.  .  .  and  shall  make  good  and  sufficient 
approaches  thereto  of  equal  width  therewith 
and  of  easy  grade."  A  railroad  failing  to 
maintain  planking  along  its  tracks  for  the 
length  required  by  that  act  is  liable  for  in- 
juries of  which  such  failure  is  the  proximate 
cause.  Phillips  v.  Pryor,  190  S.  W.  1027. 
The  quoted  part  of  the  statute  appears  to 
designate  a  stated  width  of  a  highway  in- 
tersected by  a  railroad  at  grade  or  above 
the  level  of  the  highway  which  the  railroad 
company  is  bound  to  maintain  at  the  high- 
way crossing,  but  no  provision  seems  to  have 
been  made  by  statute  for  any  definite  width 
for  highways  passing  below  structures  carry- 
ing a  railroad  over  them.  Therefore,  where 
by  agreement  with  the  public  authorities  a 
railroad  in  restoring  a  highway  after  the 
construction  of  the  railroad  built  a  bridge 
over  the  highway,  leaving  a  passageway 
thereunder  for  the  latter  of  considerably  less 
than  the  width  of  the  street,  it  has  been 
held  that  the  authorities  could  properly  or- 
der the  railroad  to  widen  the  passage  to 
an  extent  necessary  to  meet  the  demands  of 
the  increased  traffic  at  the  crossing.  State 
V.  Public  Service  Commission,  271  Mo.  270, 
197  S.  W.  66.  Nor  does  the  act  appear  to 
ihclude  viaducts  carrying  highways  across 
railroads,  for  in  a  case  where  it  appeared  that 
the  municipal  authorities  undertook  to  wid- 
en a  city  street  and  directed  a  railroad  to 
widen  a  viaduct  carrying  the  street  over  its 
tracks,  which  viaduct  was  seventy  feet  in 
width  at  one  end  and  sixty  feet  at  the  other, 
the  inability  of  the  city  to  show  satisfactori- 
ly that  the  traffic  conditions  at  the  crossing 
necessitated  the  proposed  widening  of  that 
portion  of  the  street  on  the  viaduct  was  the 
ground  on  which  an  ordinance  directing  the 
said  improvement  was  held  to  be  void.  State 
V.  Kansas  City  Terminal  R.  Co.  260  Mo.  489, 
168    S.    W.    1144,    wherein   the   court   said: 
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"There  is  but  one  question  presented  by  this 
record  which  we  feel  duty  bound  to  adjudi- 
cate, and  that  is  the  reasonableness  of  the 
ordinance  requiring  respondent  to  widen  the 
Tiaduct  on  Main  street.  ...  In  such 
case  as  this,  all  we  can  do  is  to  conscien- 
tiously read  the  evidence  pro  and  con  bear- 
ing upon  the  issues,  and  determine  therefrom 
whether  or  not  the  ordinance  is  reasonable 
or  unreasonable,  and  thereafter  state  our 
conclusions.  We  hare  done  that  in  this  case ; 
and  after  giving  due  consideration  and 
weight  to  the  authority  and  wisdom  of  the 
city  council  of  Kansas  City  and  its  peculiar 
knowledge  of  the  local  wants  and  necessities 
of  a  great  city,  we  feel  constrained,  in  the 
light  of  this  record,  in  the  absence  of  an  ac- 
tual test  of  the  capacity  of  the  streets  lead- 
ing to  and  in  the  immediate  vicinity  of  the 
Union  Station  to  care  for  and  accommodate 
the  traffic  of  such  an  important  center,  to 
hold  that  ordinance  numbered  15232  is  un- 
reasonable, null  and  void,  and  of  no  force 
or  effect."  In  Ellis  v.  Wabash,  etc.  R.  Co. 
17  Mo.  App.  126,  decided  prior  to  the  en- 
actment of  the  statute  heretofore  quoted, 
the  court  said:  "By  section  807,  Revised 
Statutes,  defendant  is  required  to  construct 
and  maintain  good  and  sufficient  crossings 
where  its  railroad  crosses  public  roads.  It 
is  not  meant  by  this  statute  that  railroad 
companies  are  to  construct  crossings  the 
whole  width  of  the  public  highway.  The 
streets  of  a  crowded  town  or  city  would 
doubtless  be  an  exception  to  this  rule.  But 
ordinarily,  a  crossing  the  full  width  of  a 
highway  is  not  constructed  in  any  part  of 
the  state,  or,  perhaps,  in  the  country." 

A  statute  of  New  Jersey  known  as  "sec- 
tion 26  of  the  general  railroad  Act  of  1903" 
provides  as  follows:  "It  shall  be  the  duty, 
of  every  railroad  company  owning,  leasing, 
or  controlling  any  right  of  way  for  a  rail- 
road within  this  state,  to  construct  and  keep 
in  repair  good  arid  sufficient  bridges  and  pas- 
sages over,  under  and  across  the  railroad  or 
right  of  way  where  any  public  or  other  road, 
street  or  avenue  now  or  hereafter  laid,  shall 
cross  the  same,  so  that  public  travel  on  the 
said  road  shall  not  be  impeded  thereby,  and 
said  bridges  and  passages  shall  be  of  such 
width  and  character  as  shall  be  suitable  to 
the  locality  in  which  the  same  are  situated." 
Under  that  statute  the  court  in  South  Am- 
boy  V.  Pennsylvania  R.  Co.  76  N.  J,  Eq.  57, 
73  Atl.  852,  ordered  a  railroad  company 
to  reconstruct  a  bridge  by  means  of  which 
its  road  passed  over  an  avenue  so  that  the 
passage  thereunder  would  be  of  a  certain 
specified  width  found  necessary  for  the  pub- 
lic needs  at  the  particular  crossing,  regard- 
less of  the  width  of  the  avenue.  And  in 
Metuchen  v.  Pennsylvania  R.  Co.  78  N.  J. 
£q.  359,   69   Atl.   465,   modifying   decree  71 
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N.  J.  Eq.  404,  64  Atl.  484,  wherein  it  ap- 
peared that  where  a  railroad  company  in 
order  to  better  saf^uard  the  public  using 
a  street  intersecting  its  road  abolished  the 
crossing  at  grade  by  lowering  the  street  and 
constructing  a  bridge  carrying  its  road  over 
it,  the  court  held  that  the  company's  duty 
to  maintain  the  crossing  in  a  safe  condition 
required  that  the  passage  under  its  road, 
which  in  the  construction  of  the  bridge  was 
made  of  less  width  than  the  street,  should 
be  widened  to  the  full  width  of  the  street, 
which  the  more  congested  traffic  conditions 
at  the  crossing  then  demanded.  In  State 
V.  Lackawanna  R.  Co.  81  N.  J.  L.  181,  79 
Atl.  1030,  under  this  statute  and  a  subse- 
quent enactment  (P.  L.  of  1890,  p.  273) 
which  "assumes  that,  in  a  crossing  by  bridge, 
obstructions  cannot  be  placed  in  the  high- 
way,'' it  was  decided  that  the  legislature  in- 
tended that  the  width  of  passages  under  rail- 
roads built  over  and  across  highways  should 
without  exception  be  of  the  entire  width  of 
the  highway.  See  to  the  same  effect  Raritan 
Tp.  V.  Port  Reading  R.  Co.  49  N.  J.  Eq. 
11,  23  Atl.  127.  Because  of  the  statute  and 
the  decisions  requiring  a  railroad  to  build 
the  passages  for  highways  crossing  under 
their  roads  of  the  entire  width  of  the  high- 
ways, a  railroad  company  which  maintains 
the  retaining  walls  and  abutments  of  such 
a  bridge  within  the  boundaries  of  the  high- 
way is  subject  to  an  indictment  for  maintain- 
ing a  public  nuisance.  State  v.  Lehigh,  etc. 
R,  Co.  73  N.  J.  L.  347,  63  Atl.  867;  State 
V.  Lackawanna  R.  Co.  81  N.  J.  L.  181,  79 
Atl.   1030. 

While  there  is  a  statute  in  North  Carolina 
which  makes  it  an  indictable  offense  for 
a  railroad  not  to  maintain  in  a  safe  con- 
dition at  the  crossings  streets  intersecting 
its  right  of  way,  it  has  been  held  in  a  case 
where  a  railroad  company  was  indicted  for 
not  widening  a  bridge  crossing  its  road  at 
a  highway  that  this  statute  does  not  ap- 
ply to  a  case  where  the  street  was  laid  out 
subsequent  to  the  construction  of  the  rail- 
road at  the  crossing  in  question,  the  stat- 
ute as  to  such  railroads  being  ex  post  fac- 
to. State  V.  Wilmington,  etc.  R.  Co.  74  N. 
C.  143. 

A  Texae  statute  (article  549c,  Sayles  Ann.  ' 
Civ.  St.  1897),  provides  as  follows:  "It  shall 
be  the  duty  of  every  railroad  company  in  this 
state  to  place  and  keep  that  portion  of  its 
roadbed  and  right  of  way  over  or  across 
which  any  public  street  of  any  incorporated 
town  or  village  may  run  in  proper  condition 
for  the  use  of  the  traveling  public,"  etc. 
See  Atlanta  v.  Texas,  etc.  R,  Co.  56  Tex. 
Civ.  App.  226,  120  S.  W.  923.  But,  a  rail- 
road company  is  under  no  duty  to  maintain 
in  a  safe  condition  as  part  of  a  street  cross- 
ing any  part  of  its  right  of  way  beyond  the 
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boundaries  of  the  street.     San  Antonio,  etc. 
R.  Co.  V.  Belt   (Tex.)   48  S.  W.  374. 

The  charter  of  the  Midland  Railway  Com- 
pany of  England  (8  &  7  Will.  4,  c.  107) 
which  was  enacted  before  the  passage  of  the 
Railways  Clauses  Consolidation  Act  of  1845 
provided  as  follows:  "Sect.  73.  And  be  it  fur- 
ther enacted  that  where  any  bridge  shall  be 
erected  for  carrying  any  turnpike  road,  pub- 
lic highway,  or  occupation  road  over  the 
said  railway  the  road  over  such  bridge  shall 
be  formed  and  shall  at  all  times  be  contin- 
ued of  such  width  as  to  leave  a  clear  and 
open  space  between  the  fences  of  such  road 
of  not  Jess  than  twenty-five  feet  for  the  pur- 
poses of  a  turnpike  road  and  for  the  pur- 
poses of  any  public  highway  or  occupation 
road  of  not  less  than  fifteen  feet/'  etc.  Un- 
der that  special  act  the  company  was  held 
to  be  bound  to  keep  in  repair  a  certain  bridge 
crossing  its  tracks  at  the  intersection  of  a 
public  road,  including  its  approaches  and  the 
surface  of  both,  for  their  entire  width  of 
twenty-five  feet.  Atty.-Gen.  v.  Midland  R. 
Co.  100  L.  T.  N.  S.  866,  73  J.  P.  337,  7 
Local  Gov.  Rep.  998,  53  Sol.  J.  520,  25 
Times  L.  Rep.  547. 

Approach  to  Crossing, 
In  General. 

The  general  rule  in  the  absence  of  an  ex- 
press statutory  requirement  seems  to  be  that 
a  railroad  company  is  under  a  duty  to  main- 
tain in  a  safe  condition  as  part  of  a  crossing, 
not  only  the  portion  of  the  street  between 
its  rails  but  the  approaches  to  the  crossing. 
Pratt  Coal,  etc.  Co.  v.  Davis,  79  Ala.  308; 
Patterson  v.  South,  etc.  R.  Co.  89  Ala.  318, 
7  So.  437;  Southern  R.  Co.  v.  Morris,  143 
Ala.  628,  42  So.  17;  Cincinnati,  etc.  R.  Co. 
V.  Claire,  6  Ind.  App.  390,  33  N.  E.  918; 
Seybold  v.  Terre  Haute,  etc.  R.  Co.  18  Ind. 
App.  367,  46  N.  E.  1054;  Farley  v.  Chicago, 
etc.  R,  Co.  42  la.  234;  Newton  v.  Chicago, 
etc.  R.  Co.  66  la.  422,  23  N.  W.  905;  See 
V.  Wabash  R.  Co.  123  la.  443,  99  N.  W.  106 ; 
lola  V.  Missouri  Pac.  R.  Co.  97  Kan.  242,  155 
Pac.  45;  Louisville,  etc.  R.  Co.  v.  Onan,  110 
S.  W.  380,  33  Ky.  L.  Rep.  462;  Cincinnati, 
etc.  R.  Co.  V.  Dungan,  162  Ky.  36,  171  S. 
W.  1007;  Louisville,  etc  R.  Co.  v.  Speckman, 
169  Ky.  386,  392,  183  S.  W.  915;  Maltby 
V.  Chicago,  etc.  R.  Co.  62  Mich.  108,  17  N. 
W.  717;  Charlottesville  v.  Southern  R.  Co. 
97  Va.  428,  34  S.  K  98;  Moggy  v.  Canadian 
Pac.  Ry.  3  Manitoba  209.  See  also  Pa- 
ducah,  etc.  R.  Co.  v.  Com.  80  Ky.  147,  150, 
4  Ky.  L.  Rep  (abstract)  625;  Palmer  v. 
Michigan  Cent.  R.  Co.  7  Ont.  L.  Rep.  87, 
affirming  6  Ont.  L.  Rep.  90. 

Thus  in  Cincinnati,  etc.  R.  Co.  v.  Claire, 
6  Ind.   App.   390,   33  N.  E.  918,  the  court 


said:  "It  is  urged  by  counsel  that  the  prox- 
imate cause  of  the  injury  was  not  the  de- 
fective crossing,  according  to  the  avermentSv 
of  the  complaint.  If,  by  the  word  crossing, 
it  is  meant  to  designate  only  that  portion 
of  the  space  which  is  occupied  by  the  com- 
pany as  a  right  of  way,  it  may  be  tTue  that 
no  defect  is  shown  to  exist  there.  But  it  is 
not  necessary  that  this  should  be  so,  for  as 
we  have  seen,  it  was  the  defect  in  the  side- 
walk, or  in  the  approach  to  the  crossing,  to 
which  the  injury  is  attributed.  We  may 
say,  however,  that  the  approaches  are  a  part 
of  the  crossing,  and  it  is  the  duty  of  the 
company  to  maintain  these  also,  and  in  this 
sense  it  may  be  said  the  crossing  itself  was 
charged  to  be  defective." 

In  See  v.  Wabash  R.  Co.  123  la.  443,  99 
N.  W.  106,  it  was  said:  "Tliat  an  approach  to 
a  crossing,  situated  on  the  company's  right 
of  way,  is  a  part  of  the  crossing,  can  hardly 
be  questioned.  .  .  :  And  that  the  duty  to 
erect  a  crossing  would  necessarily  imply  a 
duty  to  maintain  it  cannot,  we  think,  be 
seriously  questioned.  The  statute  under 
consideration,  however,  expressly  says  that 
it  [the  crossing]  shall  be  maintained  by  the 
company." 

In  Moggy  T.  Canadian  Pac.  Ry.  3  Mani- 
toba 209,  it  was  said:  "Where  a  railway 
company  has  crossed  a  highway,  the  duty 
of  the  company  is  not  merely  to  provide  a 
crossing  upon  which  the  rails  do  not  rise 
more  than  an  inch  above,  or  siiik  an  inch 
below  the  level,  but  also  to  construct  and 
maintain  such  approaches  at  each  side  as 
may  be  necessary  to  enable  persons  using 
the  highway  to  avail  themselves  of  the  cross- 
ing." 

However,  it  has  been  held  that  the  duty 
of  the  railroad  is  to  maintain  in  a  safe  con- 
dition only  that  part  of  a  highway  on  the 
crossing  proper  and  on  the  approaches  there- 
to which  is  within  the  railroad's  right  of 
way.  Louisville,  etc.  R.  Co.  v.  Com.  14ft 
Ky.  469,  149  S.  W.  898.  Compare  Whitley  v. 
Baltimore,  etc.  R.  Co.  96  Md.  700,  64  Atl.  674. 

Where  a  statute  simply  directed  the  res- 
toration by  a  railroad  at  the  intersection  of 
all  highways  crossing  its  tracks,  it  was  held 
that  it  was  the  duty  of  the  railroad  to  main- 
tain in  a  safe  condition  a  highway  crossing 
and  the  approaches  thereto  within  its  right  of 
way,  whether  the  highway  was  laid  out  before 
or  after  the  construction  of  the  railroad  at  the 
particular  crossing.  Com.  v.  Louisville,  etc. 
R.  Co.  109  Ky.  59,  58  S.  W.  478. 

But  where  a  railroad  has  been  constructed 
on  a  level  with  the  grade  of  a  highway  cross- 
ing it,  and  the  erection  of  structures  con- 
stituting approaches  to  the  crossing  has  been 
rendered  imnecessary,  that  part  of  the  high- 
way beyond  the  boundaries  of  the  roadbed 
of  the  railroad  is  not  a  part  of  the  crossing 
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because  not  made  necessary  by  the  construc- 
tion of  the  railroad,  and  the  railroad  com- 
pany is  not  therefore  bound  to  keep  it  in 
repair.  Beatty  v.  Central  Iowa  R.  Co.  68 
la.  242,  12  N.  W.  332,  8  Am.  &  Kng.  R.  Cas. 
210. 

A  bridge  over  a  stream,  which  bridge  "ran 
up  to  the  cross  ties"  of  a  railroad  at  a  high- 
way crossing,  has  been  held  to  be  an  ap- 
proach to  the  railroad  crossing  which  the 
railroad  was  under  a  duty  to  maintain  in 
a  safe  condition.  Southern  R.  Co.  y.  Morris, 
149  Ala.  672  mem,  42  So.  19. 

In  Tola  V.  Missouri  Pac.  R.  Co.  97  Kan. 
242,  155  Pac.  45.  it  appeared  that  a  railroad 
company  in  building  its  road  diverted  a 
stream  to  a  new  channel  parallel  with  and 
alongside  its  tracks,  the  railroad  and  stream 
both  crossing  a.  city  street.  It  was  held 
that  a  bridge  which  the  company  had  built 
over  the  stream  was  a  part  of  the  street 
crossing  -which  the  company  was  bound  to 
keep  in  repair. 

However,  where  a  railroad  company  with- 
out authority  built  a  road  crossing  above  its 
tracks  in  lieu  of  one  which  at  another  point 
passed  under  the  railroad,  the  use  of  the 
latter  being  discontinued,  and  on  a  part  of 
the  new  road  which  crossed  a  stream  the 
railroad  erected  a  bridge,  it  was  held  that 
the  bridge  which  crossed  the  stream  from 
two  to  three  hundred  yards  from  the  tracks 
of  the  railroad  was  not  a  part  of  the  railroad 
crossing  which  the  railroad  was  bound  to 
maintain.  Brookins  v.  Central  R.  etc.  Co. 
4S  Ga.  523. 

And  where  a  railroad  in  constructing  its 
road  condemned  for  its  roadbed  land  which 
was  the  bed  of  a  stream  intersecting  a  high- 
way, diverted  the  stream  to  a  new  parallel 
channel  some  distance  away  and  erected  a 
bridge  connecting  the  ends  of  the  road  at 
the  new  location  of  the  stream  where  it 
crossed  the  highway,  it  was  held  that  the 
railroad  company  was  not  under  a  duty  to 
maintain  the  bridge  over  the  stream  at  the 
substituted  crossing.  Peterborough  Munici- 
pal Corp.  v.  Grand  Trunk  R.  Co.  32  Ont. 
154,  a^rmed  1  Ont.  L.  Rep.  144. 

U5DEB  Express  Statdtoby  Pbovisiox. 

An  English  statute  (Railways  Clauses  Con- 
solidation Act,  1845, 8  &  9  Vict.  c.  20,  sec.  46) 
provides  as  follows:  "If  the  line  of  the  rail- 
way cross  any  turnpike  road  or  public  high- 
way, then  (except  where  otherwise  provided 
^y  the  special  act)  either  such  road  shall 
be  carried  over  the  railway,  or  the  railway 
shall  be  carried  over  such  road,  by  means 
<»  a  bridge  of  the  height  and  width  and  with 
the  ascent  or  descent  by  this  <Nr  the  special 
act  in  that  behalf  provided;  and  such  bridge, 
vith  the  immediate  approaches,  and  all  other 


necessary   works   connected   therewith,   shall 
be  executed  and  at  all  times  thereafter  main- 
tained at  the  expense  of  the  company."   Un- 
der that  act  the  expense  of  the  maintenance 
of   the   approaches   to   a  bridge   carrying  a 
highway   over  a  railroad   is   placed  on  the 
railroad    company.     North   Staffordshire   R. 
Co.  V.  Dale,  8   El.   &  Bl.   836,  92  E.  C.  L. 
836,  4  Jur.  N.  S.  631,  27  L.  J.  M.  C.  147; 
Teddington  Urban  Dist.   Council  v.  London, 
etc.  Western  R.  Co.  102  L.  T.  N.  S.  328,  8 
Local  Gk)v.  Rep.  253,  74  J.  P.  119.     See  also 
Lancashire,  etc.  R.  Co.  v.  Bury,  20  Q.  B.  D. 
485,  488,  14  App.  Cas.  417,  59  L.  J.  Q.  B. 
85,  61  L.  T.  N.  S.  417,  54  J.  P.  197,  42  Am. 
&  Eng.  R.  Cas.  56.     Section  39  of  the  "Rail- 
ways Clauses  Consolidation   (Scotland)   Act, 
1845,"  is  framed   in  the  identical  language 
of  section  46  of  the  English  act  heretofore 
quoted.     It   imposes   the   duty   on   the   rail- 
roads of  Scotland  of  maintaining  the  neces- 
sary   approaches    to    bridges    by    means    of 
which  highways  are  carried  over  or   under 
and  across  the  railroads,  as  well  as  the  bridge 
structure  and  surface,  and  has  been  held  to 
include  the  streets  of  a  city  as  well  as  high- 
ways without  the  corporate  limits  of  a  town 
or  city.    Caledonian  R.  Co.  v.  Glasgow  Corp. 
[1909]    A.   C.   138,   99  L.   T.  N.   S.   784,   78 
L.  J.  P.  C.  52.     In  the  case  of  railroads  to 
which    the    Railways    Clauses    Consolidation 
Act  of  1845  does  not  apply,  the  duty  is  im- 
posed on  such  railroads  by  the  common  law 
of  keeping   in   repair   the   roadway  entirely 
on   the  necessary   approaches  to   a  railroad 
crossing  including  that  part  of  the  road  on 
the  approaches  outside  of  the  railroad's  right 
of   way.      Hertfordshire   County    Council    v. 
Great  Eastern  R.  Co.  [1909]  2  K.  B.  403,  78 
L.  J.  K.  B.  1076,  101  L.  T.  N.  S.  213,  73  J. 
P.  353,  7  Local  Gov.  Rep.  1006,  53  Sol.  J. 
575,  25  Times  L.   Rep.   573.     But  where   a 
railroad   company  built  a  bridge  across  its 
railroad  at  a  place  a  considerable  distance 
from   another   bridge  which  carried   a  road 
across  the   railroad,   and   acquired   land  ad- 
joining its  right  of  way  for  the  purpose  of 
constructing  approaches  to  the  new  bridge, 
it  was  held,  on  the  use  of  the  road  and  bridge 
at  the  old  location  being  discontinued  and 
the  road  diverted  to  the  new  bridge,  that  the 
railroad  was  under  no  duty  under  the  stat- 
ute to  maintain  the  approaches  to  the  new 
bridge.     London,    etc.    Ry.    v.   Ogwen    Dist. 
Council,  80  L.  T.  N.  S.  401,  63  J.  P.  295, 
15  Times  L.  Rep.  291.     So  where  a  railroad 
was  authorized  by   its  charter  to  construct 
its  road  across  a  highway  at  grade,  but  con- 
structed  it   slightly  above  the  level  of  the 
highway,  it  was  held  that  the  railroad  com- 
pany was  not  obligated  to  keep  in  repair  the 
inclined  parts  of  the  highway  leading  up  to 
the  railroad  and  made  necessary  by  its  con- 
struction  above   the  gtade   of  the   highway 
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under  section  16  of  the  Railway  Clauses  Con- 
solidation Act  of  1845  (8  &  b  Vict.  c.  20) 
which  provides  as  follows:  "It  shall  be  law- 
ful for  the  company,  for  the  purpose  of  con- 
structing the  railway  .  .  .  to  execute  any 
of  the  following  works:  (that  is  to  say) 
They  may  make  or  construct  .  .  .  upon 
.  any  .  .  .  roads  .  .  .  such 
temporary  or  permanent  intjlined  planes 
.  .  .  as  they  think  proper,"  and  further 
that  "they  may  from  time  to  time  alter,  re- 
pair, or  discontinue  the  before-mentioned 
works  or  any  of  them."  West  Lancashire 
Rural  Dist.  Council  v.  Lancashire,  etc.  Ry. 
[1»03]  2  K.  B.  394,  72  L.  J.  K.  B.  675,  89 
L.  T.  N.  S.  139,  51  W.  R.  694,  67  J.  P.  410, 
1  Local  Gov.  Rep.  788,  19  Times  L.  Rep.  625. 
Furthermore  where  a  railroad  has  been  con- 
structed on  a  bridge  across  a  highway  and 
that  part  of  the  highway  under  the  railroad 
bridge  has  been  lowered  so  as  to  form  slopes 
on  either  side  of  tfie  railroad's  right  of  way, 
section  46  of  the  Act  of  1845  does  not  im- 
pose the  duty  on  the  railroad  company  of 
keeping  such  slopes  in  repair  as  being  part 
of  the  approaches  on  each  side  of  the  bridge. 
London,  etc.  R.  Co.  v.  Skerton  Tp.  5  B.  &  S. 
559,  117  E.  C.  L.  559,  33  L.  J.  M.  C.  158,  10 
L.  T.  N.  S.  648,  32  W.  R.  1102. 

A  Connecticut  statute  (§  3480  of  the  Gen- 
eral Statutes,  revision  of  1888)  provides  as 
follows:  "Every  railroad  company  which 
mav  locate  and  construct  a  railroad  across 
any  turnpike,  highway  or  public  street,  shall 
construct  it  so  as  to  cross  over  or  under  the 
said  turnpike,  highway  or  street;  and  for 
this  purpose  it  may,  under  the  direction  of 
the  railroad  commissioners,  raise  or  lower 
said  turnpike,  highway  or  street  at  the  said 
crossing  or  change  the  location  thereof,  and 
shall  make,  keep  up  and  maintain  such 
bridges,  abutments,  tunnels,  arches,  excava- 
tions, embankments  and  appi-oaches,  as  the 
convenience  and  safety  of  the  public  travel 
upon  said  turnpike,  highway  or  street  may  re- 
quire." See  Middletown  v.  New  York,  etc. 
R.  Co.  62  Conn.  492,  27  Atl.  119.  Prior  to 
the  enactment  of  that  statute,  the  court  in 
New  Haven  v.  New  York,  etc.  R.  Co.  339  Conn. 
128,  seemed  to  entertain  some  doubt  as  to 
the  propriety  of  including  any  part  of  thft  ap- 
proaches to  a  railroad  within  the  street  area 
which  a  railroad  company  was  required  to 
maintain  under  a  statute  charging  it  gen- 
erally with  the  maintenance  of  a  crossing. 
The  court  said*  "The  true  reason  for  re- 
quiring railroad  companies  to  build  and  main- 
tain bridges  and  their  approaches,  is  that  the 
construction  aand  operation  of  their  rail- 
roads make  such  structures  necessary,  where 
otherwise  they  would  not  be  needed.  They 
should,  therefore,  on  principles  of  natural 
justice,  be  built  and  maintained  by  the  rail- 
road companies.     All  such  repairs  as  from 


time  to  time  become  necessary  to  the  struc- 
tures, as  such,  should  be  at  the  expense  of  the 
railroad  companies.  But  the  repair  of  high- 
ivays  upon  and  over  the  approaches  to  a 
bridge,  if  the  necessity  of  such  repairs  in  no 
way  arises  from  the  existence  or  operation  of 
the  road,  and  if  they  are  such  as  would  be 
needed  independently  of  the  existence  of  the 
road,  justly  remain  a  charge  upon  the  town  or 
city.  It  must  be  conceded  that  however  true 
this  may  be  in  theory,  there  is  in  practice  a 
serious  difficulty  and  some  inconvenience  in 
making  a  separation  and  division  of  duties 
between  railroad  companies  and  towns.  And 
yet  some  division  seems  inevitable,  in  re- 
gard, for  instance,  to  casual  obstructions  of 
the  highway  by  nuisances,  by  snow  or  by  ice. 
and  in  regard  to  other  hindrances  to  public 
travel  of  the  like  nature.  The  care  of  such 
matters  naturally  devolves  upon  the  local  au- 
thorities, rather  than  upon  railroad  com- 
panies, as  being  within  the  ordinary  line  of 
the  duties  of  the  one,  and  foreign  to  the  or- 
dinary duties  of  the  other.  We  intimate  no 
opinion  upon  the  question,  whether  under  the 
existing  statute  the  maintenance  and  repair 
of  sidewalks  and  pavements  upon  the  ap- 
proaches to  a  railroad  bridge  pertain  to  the 
railroad  company  or  to  the  local  authori- 
ties. We  hope  that,  before  a  case  shall  arise 
requiring  a  decision  of  that  question  by  the 
court,  the  legislature  will  provide  a  clear 
rule  on  the  subject.  Under  a  statute  similar 
to  ours,  the  English  courts  seem  to  hold  that 
the  entire  duty  of  maintaining  the  highway 
and  keeping  it  in  repair  is  with  the  railroad 
company,  on  the  bridge  and  upon  the  ap- 
proaches, as  far  as  the  grade  of  the  highway 
is  changed.    8  El.  &  B.  83ft." 

In  IlUnoiSf  prior  to  the  passage  of  the  stat- 
ute (par.  71,  ch.  114,  S.  &  C.  SUt.  p.  1937) 
it  seems  that  the  liability  of  a  railroad  com- 
pany to  construct  and  maintain  a  street 
crossing,  including  the  approaches,  was  coex- 
tensive with  the  actual  crossing  and  the  ap-  - 
proaches  necessary  to  meet  the  demands  of 
the  traffic  using  the  street,  whether  the  ap- 
proaches extended  beyond  the  right  of  way 
or  terminated  within  its  limits,  if  the  street 
existed  at  the  time  of  the  construction  of  the 
railroad  at  the  particular  crossing.  Bloom- 
ington  V.  Illinois  Cent.  R.  Co.  154  111.  539, 
39  N.  E.  478,  (terming  49  111.  App.  120; 
Chicago  V.  Pittsburg,  etc.  R.  Co.  146  111.  App. 
403,  affirmed  242  lU.  30,  89  N.  E.  648.  The 
statute  referred  to  provides  as  follows: 
"Hereafter,  at  ail  railroad  crossings  of  high- 
ways and  streets  in  this  state,  the  several 
railroad  corporations  in  this  state  shall  con- 
struct and  maintain  said  crossings,  and  the 
approaches  thereto,  within  their  respective 
rights  of  way,  so  that  at  all  times  they  shall 
be  safe  as  to  persons  and  property."  Under 
that  act  the  liability  of  a  railroad  company 
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has  been  held  to  extend  to  the  construction 
and  maintenance  of  a  highway  intersection 
and  only  the  approaches  or  parts  thereof  nec- 
essary to  keep  the  crossing  safe  for  the  trav- 
eling public  and  within  the  company's  right 
of  way.  Bloomington  v.  Illinois  Cent.  R.  Co. 
154  III.  539,  646,  39  N.  E.  478,  affirming  49 
111.  App.  129;  Illinois  Cent.  R.  Co.  v.  Trues- 
(lell,  68  111.  App.  324,  326;  Chicago  v.  Pitts- 
burg, etc.  R.  Co.  146  111.  App.  403,  419,  af- 
fimied  242  111.  30,  89  N.  E.  648.  Such  a 
statute  was  referred  to  in  Illinois  Cent.  R. 
Co.  V.  Paradise  Highway  Commissioners, 
61  111.  App.  203,  as  "Sec.  71,  Chap.  11,  R. 
tS.''  and  in  Cass  County  v.  Chicago,  etc.  R. 
Co.  130  III.  App.  346,  as  "Rev.  Stat.  1905, 
p.  1578,  sec.  8,"  while  in  Chicago,  etc.  R.  Co. 
V.  Chicago,  140  111.  309,  29  N.  E.  1109,  it 
was  cited  as  "Section  8  of  ^\n  Act  in  relation 
to  fencing  and  operating  railroads'  approved 
ilareh  31,  1874,  in  force  July  1.  1874  (2 
Starr  &  Cur.  Ann.  Stat,  page  1927)."  The 
provisions  of  the  act  have  been  held  to  apply 
to  highways  laid  out  across  raik-oad  tracks 
after  the  construction  of  the  railroad  as  well 
as  to  those  existing  at  the  time  of  the  rail- 
road's construction.  Chicago,  etc.  R.  Co.  v. 
Chicago,  140  111.  309,  320,  29  X.  E.  1109. 
What  comprises  a  "crossing  and  approaches 
thereto"  within  the  meaning  of  the  statute 
was  stated  in  Chicago,  etc.  R.  Co.  v.  Sample, 
138  111,  App.  95,  affirmed  233  111.  564,  84  N. 
K.  643,  as  follows:  "The  words  of  the  stat- 
ute, ^crossing  and  approaches  thereto,'  in- 
clude the  surface  occupied  by  such  portion  of 
the  railroad  surface  as  is  within  the  bounda- 
ries of  the  street,  together  with  such  addi- 
tional surface  as  is  occupied  by  embankments, 
bridges,  grades  or  structures  of  any  sort  on 
each  side  of  the  railroad  track,  which  serve 
as  the  passage  or  way  for  approaching  the 
crossing."  And  in  this  connection  in  Illi- 
nois Cent.  R.  Co.  v.  Truesdell,  68  111.  App. 
324,  it  was  said:  "We  are  not  inclined  to 
the  view  that  the  approach  within  the  mean- 
ing of  the  statute  includes  all  that  portion 
of  the  usually  traveled  part  of  the  high- 
way extending  from  the  outside  limit  of  the 
right  of  way  to  the  track.  That  it  does 
not  necessarily  include  the  entire  width  of 
the  highway  is  held  in  Bloomington  v.  Illinois 
Cent.  R,  Co.  supra.  The  length  of  the  ap- 
proach must  be  determined  from  what  is  rea- 
iionable  in  each  case,  and  from  what  is  actu- 
ally  used  as  such  by  the  railroad  company 
and  acquiesced  in  by  the  public.  It  might 
extend  to  the  limit  of  the  right  of  way,  or 
a  few  feet  from  the  track  might  be  suffi- 
cient. In  case  of  a  track  situated  upon  a 
dump  many  feet  above  the  natural  surface 
the  approach  would  be  necessarily  longer  than 
in  case  of  a  track  situated  upon  or  near  the 
level  of  the  natural  surface.  The  jury,  of 
course,  must  determine  that  question  from 
the  lights  which  the  evidence  furnishes." 
Ann.  Cas.  1918P. — 13. 
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Therefore,  in  Bloomington  v.  Illinois  Cent. 
R.  Co.  154  111.  539,  546,  39  N.  E.  478,  it  was 
held  that  as  the  approaches  to  a  railroad 
crossing  do  not  in  all  cases  cover  the  entire 
space  between  the  tracks  and  the  limits  of 
the  right  of  way,  the  railroad  is  under  no 
duty  to  keep  in  repair  all  of  such  area  but 
its  duty  is  confined  to  that  part  of  the  high- 
way actually  on  the  crossing  proper  and  its 
approaches.  See  to  the  saihe  effect  Ohio,  etc. 
R.  Co.  V.  Bridgeport^  43  111.  App.  89;  O'Fal- 
lon  V.  Ohio,  etc.  R.  Co.  45  III.  App.  572; 
Ohio,  etc.  R.  Co.  v.  Bridgeport,  63  111.  App. 
224;  Rutland  v.  Chicago,  etc.  R.  Co.  71  111. 
App.  442.  Thus  in  an  action  whereby  a  city 
sought  to  recover  a  sum  of  money  which  it 
had  been  compelled  to  pay  to  one  who  had 
been  injured  by  reason  of  the  defective  con- 
dition of  a  sidewalk  at  a  point  where  the^ 
street  crossed  the  right  of  way  of  a  railroad 
company,  the  injury  was  found  to  have  been 
sustained  on  the  sidewalk  within  the-  right 
of  way  but  not  on  the  approach  to  the  rail- 
road, which  the  court  defined  as  "a  strue- 
ture  of  some  sort  necessairy  to  reach  the  rail- 
road track  from  the  common  surface."  It 
was  lield  that  the  company  was  under  no  duty 
to  construct  and  maintain  a  sidewalk  on  that 
part  of  the  street  not  included  in  the  ap- 
proaches though  within  the  company's  right 
of  way.  Bloomington  v.  Illinois  Cent.  R.  Co. 
49  111.  App.  129,  affirmed  154  111.  539,  39  N. 
E.  478.  Nor  under  the  statute  is  a  railroad 
company  bound  to  maintain  in  a  safe  condi- 
tion any  part  of  the  necessary  approaches  to 
its  railroad  tracks  lying  beyond  the  bounda- 
ries of  its  right  of  way.  See  O'Fallon  v.  Ohio 
etc.  R.  Co.  45  111.  App.  572,  578,  wherein 
it  was  said  by  way  of  dictum:  "The  words 
'approaches  thereto  within  their  respective 
rights  of  way'  are  words  of  limitation  rather 
than  of  extension;  they  mean  that  in  no 
event,  as  a  statutory  duty,  as  to  highways 
laid  out  over  railroads  already  eatablished, 
were  such  approaches  to  the  railroad  cross- 
ing to  be  extended  beyond  the  limits  of  the 
right  of  way,  although  to  make  such  high- 
ways passable  it  might  be  necessary  that  such 
approaches  should  be  extended  beyond  such 
limits."  However,  it  was  held  in  Chicago  v. 
Pittsburgh,  etc.  R.  Co.  274  111.  319,  93  N.  E. 
307,  139  Am.  St.  Rep.  329,  that  where  the 
grade  of  a  street  has  been  raised  to  meet 
the  ascent  to  a  viaduct  built  over  a  railroad 
intersecting  such  street  by  filling  in  the  street 
from  building  line  to  building  line,  and  the 
street  has  been  paved,  sidewalks  laid,  and 
buildings  subsequently  erected  thereon  con- 
forming to  the  new  grade,  this  ascent  was  not 
an  approach  to  the  viaduct  which  the  railroad 
company  was  bound  to  maintain,  but  the  rais- 
ing of  a  street  the  entire  expense  of  which 
the  city  was  compelled  to  bear.  See  also 
Chicago  V.  Pittsburgh,  etc.  R.  Co.  248  111. 
100,  93  N.  E.  309.     Where  a  railroad   ran 
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parallel  with  a  stream  which  was  on  its 
right  of  way  and  both  the  stream  and  the 
railroad  crossed  a  highway,  the  railroad  com- 
pany has  been  held  not  to  be  under  any  duty 
to  maintain  a  bridge  crossing  the  stream, 
which  bridge  was  not  made  necessary  by  the 
construction  of  the  railroad.  Ohio,  etc.  R. 
Co.  V.  Bridgeport,  43  111.  App.  89;  Ohio,  etc. 
R.  Co.  V.  Bridgeport,  63  111.  App.  224;  Rut- 
land V.  Chicago,  etc.  R.  Co.  71  111.  App.  442; 
Cass  County  v.  Chicago,  etc.  R.  Co.  130  111. 
App.  346.  Thus  where  a  railroad  had  suf- 
ficiently restored  a  highway  crossing  to  a 
satisfactory  condition  for  traveling,  includ- 
ing suitable  approaches  which  were  entirely 
within  the  right  of  way  and  terminated  at 
the  end  of  a  bridge  carrying  the  highway 
over  a  stream  which  was  also  within  the 
right  of  way,  and  the  county  authorities  sub- 
sequently raised  the  bridge  to  the  level  of 
the  railroad,  it  was  held  that  the  bridge  was 
not  a  part  of  the  approach  to  the  railroad 
which  the  company  was  bound  to  maintain,  it 
not  having  been  made  necessary  by  the  con- 
struction of  the  railroad.  Ohio,  etc.  R.  Co.  v. 
Bridgeport,  supra. '  But  where  in  construc- 
ing  its  road  a  railroad  company  diverted  a 
stream  which  its  road  would  have  crossed 
so  that  the  new  channel  thereof  ran  parallel 
with  the  railroad  and  within  its  right  of 
way,  the  company  has  been  held  to  be  bound 
to  maintain  in  a  s^afe  condition  a  bridge  over 
the  stream  at  a  place  where  the  stream  and 
railroad  crossed  a  highway,  the  bridge  being 
held  to  be  a  part  of  the  approach  to  the  rail- 
road crossing  made  necessary  by  the  railroad's 
construction.  Illinois  Cent.  R.  Co.  v.  Para- 
dise Highway  Com'rs,  61  111.  App.  203. 

In  Maine  by  a  statute  (R.  S.  c.  18,  sec.  27) 
railroad  companies  are  required  to  maintain 
highway  crossings  "within  the  limits  of  the 
railroad.''  This  act  has  been  held  to  be  con- 
stitutional. Boston,  etc.  R.  Co.  v.  York 
County  Com'rs,  79  Me.  386,  10  Atl.  113.  A 
like  holding  has  been  made  as  to  a  similar 
statute  referred  to  as  **Revi8ed  Statutes,  c. 
51,  sec.  38,"  though  the  effect  of  the  stat- 
ute was  retroactive  where  a  railroad's  char- 
ter provided  that  *'the  company  shall  be  sub- 
ject to  the  general  laws  existing  in  the  state, 
or  which  may  be  hereafter  passed  by  the 
state."  Pr.  Laws,  1853,  ch.  180.  Portland, 
etc.  R.  Co.  V.  Deering,  78  Me.  61,  2  Atl.  670, 
57  Am.  Rep.  784. 

A  Miusachusetta  act  (Pub.  Sts.  c.  112,  sec. 
124)  provid^i  that  "a  railroad  corporation, 
whose  road  is  crossed  by  a  highway  or  other 
way  on  a  level  therewith,  shall  at  its  own 
expense  so  guard  or  protect  its  rails  by 
plank,  timber,  or  otherwise  as  to  secure  a 
safe  and  easy  passage  across  its  road."  This 
statute  has  been  held  to  place  on  the  rail- 
road the  burden  of  maintaining  in  a  safe 
condition  at  least  so  much  of  a  street  cross- 


ing a  railroad  at  grade  as  lies  between  the 
outer  rails,  and  where  a  railroad  maintained 
a  double  track  system  which  crossed  a  street 
at  right  angles,  each  line  a  few  feet  distance 
from  the  other,  the  court  saying:  "With- 
out deciding  that  the  railroad  company  is  to 
keep  the  whole  of  the  highway  within  its  lo- 
cation in  repair,  or  that,  under  all  circum- 
stances, the  obligation  would  extend  to  the 
whole  of  the  space  between  separate  tracks 
upon  the  same  location,  we  think  that,  in 
this  case,  there  can  be  no  question  of  the 
obligation  of  the  railroad  company  to  keep 
both  of  the  lines  of  tracks,  and  the  space 
between  them,  in  repair."  Scanlan  v.  Bos- 
ton, 140  Mass.  84,  2  N.  E.  787.  St.  1846, 
c.  271,  sec.  1,  of  the  same  state  provides 
that  "every  railroad  corporation,  which  may 
hereafter  construct  a  railroad  across  anv  turn- 
pike,  highway  or  towriway,  shall  construct  it 
so  as  to  cross  over  or  under  such  turn- 
pike, highway,  or  townway.  .  .  .  And 
such  railroad  corporation  shall  build,  keep 
up  and  maintain  in  good  repair,  such  bridges, 
with  suitable  and  convenient  approaches 
thereto."  See  Sai^'yer  v.  Xorthfleld,  7  Cuah. 
490.  Rev.  Sts.  c.  39,  sec.  72  reiiuires  a 
railroad  company  whose  road  passes  under  a 
street  bridging  the  railroad  to  maintain  such 
bridge  and  its  abutments  in  repair.  In  con- 
struing that  statute  it  has  been  held  that  the 
bridge  and  its  abutments  were  intended  by 
the  act  to  span  the  entire  excavation  made 
by  the  company  in  constructing  its  road,  in- 
cluding a  part  of  the  cut  filled  in  only  at  the 
street  crossing.  Titcomb  v.  Fitchburg  R.  C:o. 
12  Allen  254.  And  under  that  statute  the 
duty  of  a  railroad  company  to  maintain  a 
bridge  and  its  abutments  at  the  intersection 
of  a  street  crossing  its  tracks  has  been  held 
to  extend  over  the  entire  width  of  the  ex- 
cavation, notwithstanding  part  of  the  exca- 
vation is  outside  of  the  right  of  way.  White 
V  Quincy,  97  Mass.  430.  A  statute  author-  * 
izing  the  discontinuance  of  streets  at  their 
intersection  with  a  railroad  and  the  con- 
struction "in  substitution  therefor"  of  other 
crossings  has  been  held  not  to  warrant  the 
city  authorities  in  ordering  a  railroad  com- 
pany to  construct  two  crossings  of  superior 
construction  and  of  greater  length  and  width 
in  lieu  of  one  to  be  discontinued,  the  new 
crossings  not  being  the  "fair  equivalent"  of 
the  old  one.  Norwood  v.  New  York,  etc.  R. 
Co.  161  Mass.  259,  37  N.  E.  199. 

The  Minnesota  statute  (G.  S.  sees.  2685 
and  2686)  burdens  railroads  of  that  state 
with  the  duty  of  maintaining  highway  cross- 
ings and  the  approaches  thereto  "of  such 
slope  as  the  officers  having  charge  of  the 
highway  shall  deem  necessary."  Therefore, 
where  a  railroad  company  in  constructing  its 
road  diverted  the  course  of  a  stream  which 
ran  parallel  with  the  railroad  though  some 
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distance  from  it  and  \iras  intersected  by  a 
road  which  was  carried  over  the  stream  by 
a  bridge,  land  the  stream  in  its  new  channel 
ran  alongside  the  railroad  and  within  the 
railroad's  right  of  way,  it  has  been  held  that 
the  railroad  was  under  a  duty,  if  the  bridge 
which  was  built  over  the  stream  in  its  new 
channel  formed  part  of  a  necessary  approach 
to  the  railroad,  to  keep  the  said  bridge  in  re- 
pair. Goodhue  County  v.  Duluth,  etc.  R.  Co. 
67  Minn.  213,  69  N.  W.  898.  That  the  nec- 
essary approaches  to  a  railroad  crossing  ex- 
tend beyond  the  boundaries  of  the  railroad's 
right  of  way  does  not  relieve  the  company 
from  the  duty  imposed  by  this  act  of  main- 
taining in  its  entirety  that  part  of  the  high- 
way on  the  approaches.  State  v.  Northern 
Pae.  R.  Co.  98  Minn.  429,  108  N.  W.  269. 
Where  a  viaduct  constructed  over  a  railroad 
at  a  street  crossing  spanned  considerably 
more  than  the  railroad's  right  of  way,  those 
parts  of  the  span  outside  of  the  boundaries 
of  the  right  of  way  have  been  held  to  be  the 
approaches  to  the  viaduct  which  the  rail- 
road was  in  duty  bound  to  keep  in  repair,  but 
a  filled-in  portion  of  the  street  at  each  end 
of. the  span  raising  the  street  to  meet  the 
new  grade  caused  by  the  erection  of  the  via- 
duct has  been  held  to  be  a  part  of  the  street 
which  the  municipality  was  bound  to  main- 
tain in  a  safe  condition.  State  v.  Northern 
Pac.  R.  Co.  99  Minn.  280,  109  N.  W.  238, 
110  N.  W.  975.  However,  in  State  v.  Great 
Northern  R.  Co.  136  Minn.  164,  161  N.  W. 
506,  no  part  of  a  "four  per  cent  grade"  lead- 
ing to  a  bridge  carrying  a  street  over  a  rail- 
road was  held  to  be  an  approach  to  the  rail- 
road w^hich  the  company  was  bound  to 
maintain  in  repair,  the  court  saying:  "We  are 
convinced,  however,  that  a  public  street, 
leading  to  a  bridge  at  a  four  per  cent  grade, 
filled  to  its  full  width  with  a  dirt  fill  and 
at  a  height  above  abutting  property  which 
permits  the  use  of  such  property  for  ordi- 
nary business  purposes  at  the  street  level, 
and  susceptible  of  all  the  uses  of  a  public 
street,  with  sidewalk,  curbing  and  other 
street  improvements  and  facilities,  is  not  an 
'approach'  which  the  railroad  company  is  for- 
ever bound  to  maintain  and  keep  in  surface 
repair.  The  portion  of  Fourth  street  between 
Fourteenth  and  Fifteenth  avenues  is  just 
such  a  street.  The  facts  are  undisputed. 
We  are  of  the  opinion  that  they  do  not  sus- 
tain the  decision  that  this  is  an  approach  to 
the  bridge,  nor  the  decision  that  defendant 
is  charged  with  the  duty  to  pave  its  surface." 
The  railroads  of  Missouri  are  under  a  stat- 
utory duty  to  maintain  in  a  safe  condition 
the  necessary  approaches  to  their  tracks  at 
highway  crossings.  R.  S.  Mo.  1909,  sec. 
10626.  Prior  to  the  enactment  of  that  stat- 
ute a  like  duty  to  maintain  the  necessary 
approaches  to  highway  crossings  was  held  to 
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exist.     See  Moberly  v.  Kansas  City,  etc.  R. 
Co.  17  Mo.  App.  518. 

Under  a  yebraska  statute  (Comp.  St.  1905, 
ch.  78,  §  110)  railroads  of  that  state  are 
required  to  keep  the  necessary  approaches  to 
their  tracks  at  highwaj'  crossings  within 
their  rights  of  way^as  well  as  the  roadbeds 
in  repair,  notwithstanding  the  highways  were 
laid  out  subsequent  to  the  construction  of 
the  railroads  at  the  particular  crossings. 
State  V.  Chicago,  etc.  R.  Co.  29  Neb.  412,  45 
N.  W.  469 ;  Missouri  Pac.  R.  Co.  v.  Cass  Coun- 
ty, 76  Neb.  396,  107  N.  W.  773.  The  pro- 
visions of  the  statute  are  as  follows:  "Any 
railroad  corporation,  canal  company,  mill 
owner,  or  any  person  or  persons  who  now 
own,  or  may  hereafter  own  or  operate,  any 
railroad,  canal,  or  ditch  that  crosses  any  pub- 
lic or  private  road  shall  make  and  keep  in 
good  repair  good  and  sufficient  crossings  on 
all  such  roads,  including  all  the  grading, 
brfdges,  ditches,  and  culverts  that  may  be 
necessary  within  their  right  of  way."  State 
V.  Chicago,  etc.  R.  Co.  29  Neb.  412,  45  N.  W. 
469,  wherein  the  act  was  held  to  be  valid.  In 
State  V.  Chicago,  etc.  R.  Co.  29  Neb.  412,  45 
N.  W.  469,  the  court  said :  "We  do  not  mean 
to  be  understood  as  deciding  that  it  is  the 
duty  of  a  railroad-  corporation  to  construct^ 
and  keep  in  repair  all  highways  laid  on  or 
across  its  right  of  way.  What  we  hold  is  that 
it  must  construct  suitable  crossings  in  that 
part  of  the  highway  within  the  right  of  way 
made  necessary  by  the  building  of  the  rail- 
road, and  keep  the  same  in  repair.  If  the 
railroad  track  is  laid  above  the  natural  sur-^ 
face  of  the  ground  where  the  highway  crosses 
it,  the  crossing  would  include  suitable  ap- 
proaches. If  the  track  is  below  the  natural 
surface  of  the  ground,  the  crossing  would  in- 
clude whatever  is  necessary  to  make  a  rea- 
sonably safe  way  for  persons  traveling  the 
highway  to  cross  the  railroad." 

A  statute  of  Neic  York  passed  in  1897 
(L.  1897,  ch.  754,  sec.  64)  provided  as  fol- 
lows: "When  a  highway  crosses  a  railroad 
by  an  overhead  bridge,  the  framework  of  the 
bridge  and  its  abutments  shall  be  maintained 
and  kept  in  repair  by  the  railroad  company, 
and  the  roadway  thereover  and  the  ap- 
proaches thereto  shall  be  maintained  and 
kept  in  repair  by  the  municipality  in  which 
the  same  are  situated."  See  Bush  v.  Dela- 
ware, etc.  R.  Co.  166  N.  Y.  210,  224,  59  N. 
E.  838.  That  statute  was  re-enacted  with 
certain  additions  as  "Section  64  of  the  Rail- 
road Law,  as  amended  by  chapter  153  of 
the  Laws  of  1909,  which  was  re-enacted  in 
section  93  of  the  Railroad  Law  (Consol.  Laws, 
chap.  49;  Laws  of  1910,  chap.  481)."  Th§ 
re-enactment  is  as  follows:  "When  a  high- 
way crosses  a  railroad  by  an  overhead  bridge, 
the  framework  of  the  bridge  and  its  abut- 
ments shall  be  maintained  and  kept  in  re- 
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pair  by  the  railroad  company,  and  the  road- 
way thereover  '  and  the  approaches  thereto 
shall  be  maintained  and  kept  in  repair  by 
the  municipality  in  which  the-  same  are  situ- 
ated ;  except  that  in  the  case  of  any  overhead 
bridge  constructed  prior  to  the  first  'day  of 
July,  eighteen  hundred  And  ninety-seven,  the 
roadway  over  and  the  approaches  to  which 
the  railroad  company  was  under  obligation 
to  maintain  and  repair,  such  obligation  shall 
continue,  provided  the  railroad  company  shall 
have  at  least  ten  days'  notice  of  any  defect 
in  the  roadway  thereover  and  the  approaches 
thereto,  which  notice  must  be  given  in  writ- 
ing by  the  town  superintendent  of  highways 
or  other  duly  constituted  authority,  and  the 
railroad  company  shall  not  be  liable  by  rea- 
son of  any  such  defect  unless  it  shall  have 
failed  to  make  repairs  within  ten  days  after 
the  service  of  such  notice  upon  it."  Under 
that  statute  it  has  been  held  that  the  notice 
of  a  defect  in  the  surface  of  a  bridge  required 
by  the  statute  to  be  given  to  the  railroad  not 
having  been  furnished  by  the  municipal  au- 
thorities, the  railroad  was  not  liable  for  an 
injury  caused  by  reason  of  such  a  defect. 
Murphy  v.  Delaware,  etc.  Co.  161  App.  Div. 
351,  135  N.  Y.  S.  509.  A  railroad  company 
has  been  held  to  be  bound  by  a  duty  to  keep 
in  repair  the  entire  framework  and  abut- 
ments of  a  bridge  crossing  its  tracks  at  a 
street  intersection  and  not  only  that  part  of 
the  framework  over  the  company's  right  of 
way.  New  York  v.  New  York,  etc.  R.  Co. 
16n  N.  Y.  S.  12.  Where  a  highway  which 
crossed  over  a  railroad  by  means  of  a  bridge 
,\vas  discontinued  and  the  railroad  permitted 
to  construct  a  new  bridge  for  the  highway 
near  the  location  of  the  old  bridge,  it  was 
lield  that  the  new  bridge,  though  constructed 
^subsequent  to  July  1,  1897,  was  within  the 
meaning  of  this  statute  a  bridge  constructed 
prior  to  that  date,  but  as  the  evidence  tended 
to  show  that  the  railroad  was  not  under  any 
duty  to  keep  the  surface  of  the  old  bridge 
and  its  approaches  in  repair,  the  case  was  not 
one  within  the  exception  of  the  statute  and 
the  railroad  was  not  bound  to  maintain  the 
surface  and  approaches  of  the  new  bridge. 
Cortlandt  v.  New  York  Cent.  R.  Co.  175  App. 
Div.  194,  161  N.  Y.  S.  377,  affirmed  220  N. 
Y.  598,  115  N.  E.  1052.  Prior  to  the  enact- 
ment of  this  legislation,  in  discussing  duty 
of  maintaining  the  approaches  to  a  highway 
crossing  in  this  state  devolved  on  the  rail- 
road, the  court  said  in  People  v.  New  York, 
etc.  R.  Co.  74  N.  Y.  302:  "The  jury  did  not 
pass  upon  the  question  whether  the  ajiproaches 
to  the  bridge  were  properly  made,  or  were 
kept  in  proper  repair,  or  whether  they  were 
in  such  a  condition  as  to  constitute  a  public 
nuisance  It  was  the  duty  of  the  defendant 
not  only  to  properly  make  these  approaches, 
but  to  keep  them  in  suitable  repair.    Having 


to  this  extent  interfered  with  the  highway, 
or  rather,  having  taken  possession  of  the  old 
highway  and  substituted  a  new  and  differ- 
ent one  they  must  preserve  it  in  a  state  as 
far  as  practicable,  of  original  usefulness." 
In  Hayes  v.  New  York  Cent.  etc.  R.  Co.  9 
Hun-  (N.  Y.)  63,  it  w^as  held  that  the  duty  of 
a  railroad  to  maintain  a  highway  crossing 
extended  before  the  passage  of  the  Act  of 
1897  to  the  surface  of  the  necessary  ap- 
proaches thereto  as  well  as  the  substructures. 

A  South  Carolina  statute  (Civil  Code,  § 
2149)  provides  as  foUoAvs:  "Every  railroad 
corporation  shall,  at  its  own  expense,  con- 
struct, and  afterwards  maintain  and  keep  in 
repair,  all  bridges,  with  their  approaches  or 
abutments,  which  it  is  authorized  or  required 
to  construct  over  or  under  any  turnpike  road, 
canal,  highway,  or  other  way."  Under  that 
act  it  has  been  held  that  while  a  railroad  com- 
pany may  be  compelled  to  keep  in  repair  any 
bridges  on  its  right  of  way  made  necessary 
by  the  construction  of  its  road,  it  is  under 
no  duty  to  maintain  a  bridge  on  its  right  of 
way,  which,  while  a  part  of  a  highway  inter- 
secting its  road,  is  not  made  necessary  by  the 
railroad's  construction.  Felder  v.  Southern 
Ry.  76  S.  C.  654,  57  S.  E.  524. 

A  statute  of  Tennessee  (Acts  1899,  ch.  356) 
provides  that  railroad  companies  "shall  be 
required  to  grade  to  a  level  with  the  rails 
of  said  railroad  and  to  keep  in  repair 
every  public  road  crossing  such  railroad  for 
a  distance  of  ten  (10)  feet  on  each  side  of 
said  railroad  track  and  between  the  rails 
thereof."  In  an  action  involving  the  con- 
sideration of  this  statute  it  has  been  held  that  , 
"the  word  'crossing,'  as  applied  to  the  inter- 
section of  a  common  highway  and  a  railroad, 
and  as  used  in  the  statutes  relating  to  such 
crossings,  means  the  entire  structure,  in- 
cluding the  necessary  approaches,  though  a 
part  may  be  outside  of  the  railroad's  right 
of  way."  Louisville,  etc.  R.  Co.  v.  State,  128 
Tenn.  172,  159  S.  W.  601. 

By  a  Texa^  statute  (article  549c,  Sayles' 
Ann.  Civ.  St.  1897)  every  railroad  in  the 
state  is  under  a  duty  "to  place  and  keep 
that  portion  of  its  roadbed  and  right  of  way 
over  or  across  which  any  public  street  of  any 
incorporated  town  or  village  may  run  in  prop- 
er condition  for  the  use  of  the  traveling 
public."  Atlanta  v.  Texas,  etc.  R.  Co.  56  Tex. 
Civ.  App.  226,  120  S.  W.  923.  However,  where 
a  cause  of  action  against  a  railroad  of  this 
state  arose  at  a  street  crossing  in  "an  incor- 
porated city"  subsequent  to  the  enactment  of 
this  legislation,  the  decision  of  the  court  that 
the  railroad  was  in  duty  bound  to  maintain 
in  a  safe  condition  the  necessary  approaches 
to  the  crossing  as  well  as  the  roadbed,  was 
predicated  on  the  authority  of  a  statute 
(Sayles'  Civ.  Stat.  arts.  4426,  4438,)  requir- 
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ing  generally  that  the  railroads  restore  and 
maintain  sufficient  crossings  at  streets  inter- 
fleeting  the  railroads.  Gulf,  etc.  R.  Co.  v. 
Sandifer,  29  Tex.  Civ.  App.  356,  69  S.  W. 
463.  In  the  case  of  highways  without  the 
limits  of  an  incorporated  town  or  village, 
the  extent  of  a  highway  crossing  which  the 
railroads  of  this  state  are  under  a  duty  to 
maintain  in  a  safe  condition  apparently  is 
not  regulated  by  statute.  It  has  been  held, 
however,  that  a  statute  of  this  state  which 
requires  the  railroads  simply  "to  keep  the 
crossings  in  good  repair"  makes  it  their 
duty  also  to  maintain  the  approaches  to  the 
crossing  made  necessary  by  the  construction 
of  the  railroads.  Gulf,  etc.  R.  Co.  v.  Green- 
lee, 62  Tex.  344,  23  Atn.  &  Eng.  R.  Cas.  322, 
wherein  the  court  said:  "Where  a  railroad 
intersects  or  crosses  a  public  highway,  the 
statute  imposes  upon  the  company  the  obli- 
gation to  restore  the  highway  either  to  its 
former  state,  or  to  such  condition  as  not  to 
unnecessarily  impair  its  usefulness,  and  also 
to  keep  the  crossing  in  good  repair.  .  .  . 
In  fact  the  same  obligation  is  imposed  with 
respect  to  the  approaches  as  to  the  crossing. 
While  the  statutory  requirement  is  to  place 
the  highway  in  such  condition  'as  not  to  un- 
necessarily impair  its  usefulness,'  and  while 
it  does  not,  eo  nomine,  mention  approaches 
to  the  crossing,  nevertheless  it  intends  that 
where  these  have  been  materially  interfered 
with  by  the  construction,  then  the  duty  rests 
upon  the  company  to  place  them  in  such  con- 
dition as  not  to  materially  impair  the  high- 
way." But  in  St.  Louis  Southwestern  R. 
Co.  V.  Smith,  49  Tex.  Civ.  App.  I,  107  S.  W. 
638,  it  was  held  that  sneh  duty  is  confined  to 
the  approaches  or  parts  thereof  which  lie  with- 
in the  railroad's  right  of  way.  See  also  Pecos, 
etc.  R,  Co.  V.  Huskey  (Tex.)  166  S.  W.  493. 
A  statute  of  Wisconsin  (ch.  120,  Laws  of 
1907;  sec.  1299h-l,  Stats.)  provides  as  fol- 
lows: "Whenever  any  highway  in  any  town 
or  incorporated  village,  without  the  limits 
of  any  incorporated  city,  shall  extend  upon, 
over  or  across  the  tracks  or  right  of  way  of 
any  railway  company,  such  railway  company 
shall,  at  its  own  expense,  cbnstruct,  grade  and 
maintain  in  safe  condition  for  public  travel, 
the  portion  of  such  highway  or  crossing  ex- 
tending upon,  over  or  across  the  tracks  or 
right  of  way  of  such  railway  company."  See 
Chicago,  etc.  R.  Co.  v.  Fair  Oaks,  140  Wis. 
334,  122  X.  W.  810. 

Undeb  Private  Ac?r  ob  Conteact. 

In  Atty.-Gen.  v.  Midland  R.  Co.  100  L.'T. 
N.  S.  866,  73  J.  P.  337,  7  Local  Gov.  Rep. 
998,  63  Sol.  J.  520,  26  Times  L.  Rep.  547, 
the  defendant  was  held  to  be  under  a  duty 
to  keep  in  repair  a  bridge  crossing  its  road 
at  a  place  where  the  railroad  intersected  a 
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highway,  including  the  approaches  thereto 
and  the  surface  of  both  the  bridge  and  the  ap- 
proaches. This  duty  was  clearly  imposed  by 
the  company's  charter  which  was  enacted  be- 
fore the  passage  of  the  Railways  Clauses 
Consolidation  Act  of  184.5. 

In  Burritt  v.  Xew  Haven,  42  Conn.  174, 
the  court  construed  the  charter  of  a 
railroad  company  which  provided  in  part 
as  follows:  "The  company  hereby  created, 
from  and  after  the  organization  thereof 
and  the  conveyance  of  the  franchises  of  the 
president,  directors  and  company  of  the 
Parmington  Canal,  shall  be  held  to  con- 
struct and  maintain  bridges,  with  suitable 
abutments  and  embankments  at  the  same." 
It  was  held  that  the  railroad  was  bound  to 
maintain  a  bridge  over  its  road  at  an  in- 
tersecting city  street  including  the  ap- 
proaches thereto  suitable  to  the  growing  de- 
mands of  the  public. 

-In  McFarlane  v.  Chicago,  185  111.  242,  57 
N.  E.  12,  a  railroad  company  was  held  to 
be  bound  by  a  duty  to  maintain  in  a  safe 
condition  a  viaduct  and  its  entire  approaches 
by  which  a  street  was  carried  over  the  rail- 
road  "between  Canal  street  and  the  Polk 
street  bridge,"  but  this  duty  was  found- 
ed on  a  contract  with  the  municipal  authori- 
ties whereby  in  consideration  of  the  permis- 
sion granted  to  the  railroad  to  construct  its 
road  in  the  city  the  railroad  agreed  to  con- 
struct and  maintain  the  aforesaid  viaduct 
and  its  approaches.  What  constitutes  an  "ap- 
proach," as  that  term  is  used  in  an  ordinance 
authorizing  the  construction  of  the  railroad 
in  the  city  in  consideration  of  the  construc- 
tion of  the  viaduct  at  Polk  street,  was  stated 
as  follows:  "The  word  'approaches'  must 
be  held  to  include  the  retaining  walls,  the 
filling  with  dirt,  and  the  paving  and  road- 
wav,  suitable  for  the  use  for  which  it  was  in- 
tended.  This  construction  of  the  ordinance 
is  further  sustained  by  the  fact  that  when  the 
approaches  were  first  constructed  the  pave- 
ment was  not  made  by  the  property  owners, 
but  by  the  railroad  company." 

In  Chicago  v.  Chicago,  etc.  Indiana  R. 
Co.  174,  111.  App.  452,  the  court  held  that 
the  defendant  railroad  company  was  not 
bound  to  keep  in  repair  the  approaches  to 
viaducts  bridging  its  tracks  at  street  cross- 
ings in  the  city  of  Chicago.  This  decision, 
however,  was  predicated  on  contractual  re- 
lation? existing  between  the  city  and  the 
railroad  created  by  a  city  ordinance  which 
obligated  the  railroad  company,  in  considera- 
tion of  the  privilege  granted  of  constructing 
its  road  through  the  city,  to  "erect  and  main- 
tain viaducts  over  any  of  its  said  tracks 
and  erect  and  construct  the  ap- 
proaches to  all  such  viaducts."  As  construed 
by  the  court  this  ordinance  placed  the  duty 
of   maintaining  the   approaches  to   the   via- 
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ducts  on  the  city  and  not  on  the  railroad 
company. 

In  Louisville,  etc.  R.  Co.  v.  Shelbyville, 
179  Ky.  332,  200  S.  W.  334,  it  appeared  that 
under  a  deed  from  a  city  granting  to  a  rail- 
road a  right  of  way  on  and  along  one  of  its 
streets  for  a  single  track  line  the  company 
was  required  to  "keep  said  street  in  condi- 
tion for  the  passage  of  wheeled  vehicles 
throughout  the  town  limits  so  far  as  said 
street  is  occupied  or  used  for  the  operation 
of  its  read'*  and  to  "keep  in  repair  all  neces- 
sary crossings  on  all  the  streets  by  its  road." 
It  was  held  that  under  these  provisions  the 
railroad  company  was  obligated  to  maintain 
on  either  side  of  its  tracks  the  streets  cross- 
ing the  railroad,  for  the  entire  width  of  the 
street  along  which  the  right  of  way  was  lo- 
cated. 

Under  a  charter  of  a  railroad  company 
which  provided  that  '*the  said  company  shall 
put  such  highway  ...  in  such  condi- 
tion and  state  of  repair  as  not  to  impair  or 
interfere  with  its  free  and  proper  use,"  it  has 
been  held  that  a  railroad  which  had  proper- 
ly restored  a  highway  across  its  roadbed  at 
the  time  of  the  railroad's  construction  could 
be  compelled  to  erect  a  viaduct  over  the  high- 
way when  the  increased  traffic  at  the  cross- 
ing so  demanded,  and  that  this  included  the 
construction  of  approaches  to  the  viaduct. 
State  V.  St.  Paul,  etc.  R.  Co.  35  Minn.  131, 
139,  28  N.  W.  3,  59  Am.  Rep.  313. 

The  Tennessee  statute  (Acts  1891,  p.  93, 
c.  49 )  incorporating  the  city  of  Harriman  au- 
thorized the  city  "to  require  the  railroad 
companies  to  construct  at  their  own  expense 
such  bridges  and  approaches,  tunnels,  or  other 
conveniences  at  public  crossings,  and  such 
viaducts  and  their  approaches  over  their 
tracks  where  the  same  cross  or  extend  along 
public  highways  or  streets,  and  to  put  such 
streets  in  such  condition  and  state  of  repair 
as  not  to  interfere  with  the  free  and  proper 
use  of  said  streets  or  crossings,  as  the  city 
council  may  deem  necessary;  and  where  a 
viaduct  or  viaducts  cross  the  tracks  of  such 
railroad  companies,  to  compel*  them  to  build 
their  portion  of  a  continuous  viaduct  or  via- 
ducts over  said  tracks  with  their  approaches." 
Under  that  statute  an  ordinance  directing 
the  Southern  Railway  Company  to  construct 
a  viaduct  over  a  city  street  with  necessary 
approaches  in  lieu  of  a  bridge  carrying  the 
railroad  acrpss  the  street,  which  bridge  was 
in  need  of  repair,  has  been  held  to  be  valid 
notwithstanding  the  street  was  laid  out  af- 
ter the  construction  of  the  railroad.  Harri- 
man V.  Southern  R.  Co.  Ill  Tenn.  538,  82 
S.  W.  213. 

Railroad  Bridge  Crossing  UighuHxy. 

It  seems  to  be  well  settled  that  it  is  not 
the  duty  of  a  railroad  company  independently 


of  any  express  statutory  requirements  to 
maintain  in  a  safe  condition  any  part  of  a 
highway  over  which  its  road  has  been  car- 
ried by  means  of  a  bridge,  where  the  high- 
way has  been  properly  restored  after  the 
erection  of  the  bridge.  \N'est  Lancashire 
Rural  Dist.  Council  v.  Lancashire,  etc.  R. 
Co.  [1903]  2  K.  B.  394,  67  J.  P.  410,  72 
L.  J.  K.  B.  676,  89  L.  T.  N.  S.  139,  19  Times 
L.  Rep.  625,  61  W.  R.  694,  1  L.  G.  R.  788; 
Gray  v.  Danbury,  64  Conn.  574,  10  Atl.  198 ; 
People  V.  Illinois  Cent.  R.  Co.  236  111.  374, 
85  N.  E.  606,  18  L.R.A.(N.S.)    916. 

Thus,  in  People  v.  Illinois  Cent.  R.  Co. 
supra,  the  court  said :  "It  is  not  denied  that 
when  the  appellee  elevated  its  tracks  it  re- 
stored the  streets  and  sidewalks  to  proper 
condition,  and  in  our  opinion  its  duty  ended 
there.  Tlie  future  maintenance  of  the  streets 
was  not  imposed  upon  the  corporation  by 
its  charter  nor  by  any  law  passed  in  the  ex- 
ercise of  the  police  powers  ol  the  state." 
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BnsinaM  — •  Validity  of  Basulatioa  — 
Closins  Hours, 

Laws  1915,  c.  23»  entitled  "An  act  to  regu- 
late the  working  hours  of  all  employees  of 
mercantile  establishments,''  providing  by  sec- 
tion 1  that  all  mercantile  and  commercial 
houses  in  cities  of  10,000  population  and  over 
should  close  at  6  p.m.  on  every  business  day 
in  the  year  except  for  the  six  business  days 
preceding  December  25th,  by  section  2,  ex- 
empting all  houses  dealing  mainly  in  provi- 
sions of  a  perishable  nature  which  are  re- 
garded as  public  necessities,  by  section  3, 
exempting  drug  stores  which  are  regarded  as 
pul^lic  necessities,  violates  the  constitutional 
provision  that  the  subject  of  an  act  shall  be 
clearly  expressed  in  its  title,  since  instead  of 
regulating  the  working  hours  of  employees, 
the  body  of  the  act  fixed  a  closing  hour  for 
mercantile  and  commercial  houses,  extending 
both  to  those  having  employees  and  those 
having  none. 

[See  note  at  end  of  this  case.] 
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Such  act  is  invalid  as  an  exercise  of  the 
pi  lice  power,  since  the  men's  furnishing  and 
je  velry  business  conducted  by  one  of  the  peti- 
tiuners  without  help,  and  the  retail  cigar 
business  of  the  other  petitioner,  does  not 
alfect  the  health  or  safety  of  those  engaged  in 
it,  and  since  the  act  fixes  a  closing  hour  and 
is  not  direoited  to  enterprises  affecting  the 
health,  morals,  safety,  or  general  welfare. 

[See  note  at  end  of  this  case.] 

Same. 

Such  act  is  objectionable  as  being  special 
legislation,  since  it  only  applies  to  cities  of 
10,000  or  more,  and  since  it  dxempt<  drug 
stores  and  commercial  houses  dealing  mainly 
in  food  stuffs  and  provisions  of  a  perishable 
nature. 

[See  note  at  end  of  this  case.] 


Such  act  violates  the  constitutional  right 
to  enjoy,  acquire,  and  possess  property,  the 
most  valuable  of  which  is  that  of  the  right  to 
sell. 

[See  note  at  end  of  this  case.] 

Original  habeas  corpus  proceedings  by  Wal- 
ter Saville  and  by  William  Porizky,  plaintiffs, 
against  John  S.  Corless,  sheriff  of  Salt  Lake 
County,  defendant.  The  facts  are  stated  in 
the  opinion.    Wbits  gbantesd. 

Hoicut^  Macmillan  d  Neheker  and  JameB  /n- 
gebretsen  for  plaintiffs. 

H.  L.  Mulliner  and  JET.  Van  Dam,  Jr.  for 
defendant.' 

[496]  Stbattp,  C.J. — The  plaintiffs  are 
held  in  custody  by  the  defendant  for  alleged 
violations  of  chapter  23,  Laws  of  Utah,  1915. 
They,  on  applications  for  a  writ  of  habeas 
corpus,  asked  to  be  discharged  pn  alleged 
grounds  of  invalidity  of  the  act,  that  the 
subject  of  the  act  is  not  clearly  expressed  in 
the  title,  and  that  the  act  contravenes  the 
fourteenth  amendment  to  the  Constitution  of 
tlie  United  States,  and  the  state  Conatiution, 
forbidding  special  legislation  where  a  general 
law  can  be  made  applicable. 

The  Constitution  provides  that  the  subject 
of  acts  shall  be  clearly  expressed  in  the  title. 
Tiiere  is  a  subject  expressed  in  this  title.  It 
is,  *'An  act  to  regulate  the  working  hours  of 
all  employees  of  mercantile  establishments." 
The  act  itself  provides,  section  1: 

^'Tliat  all  mercantile  and  commercial 
houses,  either  wholesale  or  retail,  or  both, 
in  the  cities  of  ten  thousand  population  and 
over,  shall  close  at  six  o'clock  in  the  evening 
of  every  business  day  of  the  year,  except  for 
the  period  of  six  business  days  immediately 
preceding  December  25,  of  each  year." 

Section  2: 

"This  act  exempts  all  commercial  and  mer- 
cantile houses  that  deal  exclusively  in,  or 
whose  major  portion  of  stock  consists  of  food- 
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stuffs,  meats  and  other  provisions  of  a  perish- 
able nature;  which  are  regarded  as,  and  are, 
public  necessities." 

Section  3: 

"That  this  act  also  exempts  drug  stores, 
which  are  regarded  as,  and  are,  public  ne- 
cessities." 

It  is  thus  seen  that  the  title  of  the  act 
is  to  regulate  the  wbrking  hours  of  employees 
of  mercantile  establishments;  but  when  we 
look  to  the  body  of  the  act,  we  find  nothing 
concerning  such  a  subject,  but  fhid  one  wholly 
different,  a  subject  fixing  a  closing  hour  for 
mercantile  and  commercial  houses.  [497]  The 
act  itself  forbids  them  to  be  open  after  six 
o'clock,  regardless  of  the  subject  of  employees 
or  of  their  working  hours.  It  just  as  much 
forbids  one  who  hag  no  employees  from  con- 
ducting his  business,  or  keeping  it  open,  after 
six  o'clock,  as  one  who  has  or  conducts  his 
business  with  employees.  It  makes  the  busi- 
ness itself  unlawful  after  six  o'clock.  No 
such  subject  is  expressed  in  the  title. 

The  act  is  defended  on  the  ground  that  it 
is  a  police  measure  and  that  as  such  it  was 
competent  for  the  Legislature  to  fix  and  regu- 
late working  hours  of  employees  of  mercantile 
and  commercial  houses  and  establishments. 
As  has  been  seen,  the  act  itself  in  no  manner 
relates  to  such  a  subject.  If,  however,  that 
be  the  intent,  then  does  the  act  contravene 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States.  That  very  clearly  is 
shown  by  the  case  of  Lochner  v.  New  York, 
198  U.  S.  45,  25  S.  Ct.  639,  49  U.  S.  (L.  ed.) 
937,  3  Ann.  Cas.  1133.  There,  the  State  of 
New  York  forbade  the  employment  of  bakers 
longer  than  ten  hours  per  day.  The  Supreme 
Court  of  the  United  States  held  the  act  bad, 
because  it  abridged  the  right  to  contract 
The  act  there,  as  here,  was  defended  as  a  po- 
lice measure,  but  the  court  held  that  it  in  no 
manner  related  to  public  health,  morals,  safe- 
ty, or  general  welfare,  nor  to  the  health, 
morals,  or  safety  of  those  engaged  in  the 
business.  One  of  the  plaintiffs  is  a  merchant 
engaged  in  selling  men's  clothing,  furnishing 
goods,  boots,  shoes,  jewelry,  etc.,  in  Salt  T^ke 
City.  He  conducted  his  business  without  help. 
Tlie  other  plaintiff  is  engaged  in  selling  cigars 
at  retail  in  Salt  Lake  City.  Both  of  them 
sold  goods  after  six  o'clock  p.m.  That,  and 
that  only,  constitutes  the  alleged  violation. 
It  also  is  averred  and  admitted  that  commer- 
cial houses,  or  establishments  in  Salt  Lake 
City,  and  in  other  cities  of  10,000  or  more 
population,  and  exempt  under  the  act,  dea^ 
in  and  sell,  after  six  o'clock,  the  same  kind  of 
goods  dealt  in  and  sold  by  the  plaintiffs  after 
that  hour.  Whether  the  act  be  viewed  as 
expressed  in  the  title,  or  as  indicated  in  the 
body  of  the  act,  we  do  not  see  how  it  can  be 
defended  as  a  police  measure.  The  business 
conducted  by  the  plaintiffs  does  not  affect  the 
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health  or  safety  of  those  engaged  in  it.  Nor 
is  the  act  directed  to  enterprises  affecting 
health,  [498]  morals,  safety,  or  general  wel- 
fare. It  strikes  at  all  commercial  houses  and 
establishments,  not  within  the  exemptions, 
and  forbids  them  to  be  open  after  six  o'clock, 
regardless  of  the  character  of  the  business 
carried  on,  and  regardless  of  whether  it  does, 
or  does  not,  affect  health,  or  morals,  or  safe- 
ty. It,  therefore,  cannot  be  upheld  as  a  police 
measure. 

We  also  think  the  act  special  legislation. 
It  only  applies  to  cities  of  10,000  population 
or  over.  Business  houses  or  commercial  es- 
tablishments in  other  cities  and  towns  may 
keep  open  at  all  hours  of  the  day  or  night, 
and  sell  anything  not  otherwise  forbidden  by 
law.  The  act  further  exempts  drug  stores, 
and  commercial  houses  dealing  exclusively  in, 
or  whose  major  portion  of  stock  consists  of, 
food-stuffs,  meats,  and  provisions  of  a  perish- 
able nature.  Under  the  act,  such  establish- 
ments or  houses  can  keep  open  and  sell  any- 
thing after  six  o'clock.  That  is,  a  hardware, 
jewelry,  book,  dry  goods,  clothing,  or  cigar 
store,  and  many  other  stores  cannot  keep 
open  and  sell  anything  after  six  o'clock. 
But  a  drug  store,  or  a  store  whose  major 
portion  of  stock  is  foodstuffs,  can  keep  open 
after  six  o'clock,  and  sell  anything  not 
otherwise  forbidden  by  law.  Drug  stores 
are  not  restricted  after  six  o'clock  to  the  sale 
of  drugs  merely,  nor  are  food  stores  to  food 
and  provisions.  They  are  privileged  to  sell, 
and  under  the  admitted  facts,  do  keep  open 
and  sell,  after  six  o'clock,  the  same  things 
the  plaintiffs  are  forbidden  to  sell  after  that 
hour.  Clearly  that  is  special  legislation,  and 
the  granting  of  privileges  forbidden  by  the 
Constitution.  We  therefore  think  the  act 
bad  on  all  three  grounds. 

We  think  it  also  offends  against  constitu- 
tional rights  to  enjoy,  acquire  and  possess 
property,  the  most  valuable  of  which  is  that 
of  alienation,  the  right  to  vend  and  sell. 
There  are  things  the  sale  of  which  may  be  re- 
stricted, regulated,  or  even  prohibited  by  the 
Legislature,  and  enterprises  which  may  be 
restricted,  regulated  and  controlled.  But  such 
legal  interference  must  rest  on  the  police 
power  of  the  state  to  promote  or  preserve 
public  health,  public  morals,  public  safety, 
public  convenience,  and  general  welfare.  The 
act  here  has  no  such  purpose,  and  in  no  sense 
tends  to  promote  or  preserve  public  health, 
morals,  peace,  order,  safety,  convenience, 
[499]  comfort,  or  welfare.  It  is  but  an  arbi- 
trarv  and  an  unw^arranted  interference  with 
a  merchant's  business.  One  or  a  number 
of  merchants  may  desire  to  close  their  stores 
at  six  o'clock.  They  may  do  that.  But  they, 
by  legislation,  cannot  compel  every  other 
merchant  to  close  at  the  same  hour.  Thev  can 
run  their  own  business,  but  not  their  neigh- 


bor's. So  employees,  for  motives  of  their 
own,  may  desire  all  stores  to  close  at  a  cer- 
tain hour.  But  their  employers,  whose  busi- 
ness and  property  are  affected,  have  a  voice  in 
that.  They,  if  they  choose,  may  consent  to 
close.  But  they  cannot,  by  legislation  or 
otherwise,  be  coerced  to  do  so.  An  employee 
may  refuse  to  work  for  another  after  six 
o'clock.  That  is  his  right.  But*  he  may  not, 
by  legislation  or  otherwise,  prevent  his  em- 
ployer from  conducting  his  own  business  in 
person,  or  with  other  employees  who  are 
willing  to  work  for  him.  That  is  an  unwar- 
ranted interference  with  the  rights  of  others. 
All  this  is  so  self-evident  and  fundamental 
as  not  to  admit  of  argument.  Most  sweeping 
amendments  to  both  the  federal  and  state 
Constitutions  are  essential  to  sanction  such 
legislation  as  indicated  in  either  the  title  or 
body  of  the  act  before  ub.  If  there  be  one 
thing  more  than  others  to  be  guarded  against 
encroachment  it  is  federal  and  state  Const! - 
tutions^  These  we  are  all  sworn  to  protect 
and  defend.  To  disobey  them  is  to  jeopardize 
fundamental  rights  and  liberties  of  the  people, 
imperil  their  welfare  and  happiness,  and  to 
menace  the  very  existence  of  governments. 

The  writs  are  granted,  and  the  plaintiffs 
permitted  to  go  without  day. 

Frick  and  McCarty,  JJ.,  concur. 

NOTE. 

m 

Validity  of  Statute  or '  Ordinance  Re- 
quiring Place  of  Business  (Other 
than  Uqnor  Saloon)  to  Olose  at  Cer- 
tain Hour. 

Since  the  publication  of  the  note  to  Church- 
ill V.  Albany,  Ann.  Cas.  1915A  1094,  which 
reviewed  the  cases  passing  on  the  validity  of 
a  statute  or  ordinance  requiring  a  place  of 
business  other  than  a  liquor  saloon  to  close 
at  a  certain  hour,  there  has  apparently  been 
no  decision  in  the  United  States  on  that 
question  except  the  reported  case.  In  that 
case  it  is  held  that  a  statute  requiring  mer- 
cantile and  commercial  houses  with  certain 
exceptions  to  cldse  at  six  o'clock  p.m.  is  in- 
valid. 

In  Quebec  an  earlier  decision  that  an  ordi- 
nance requiring  shops  to  be  closed  at  seven 
o'clock  P.M.  on  two  evenings  of  each  week  was 
invalid  has  been  followed  by  a  more  recent 
case.  Beauvais  v.  Montreal,  30  Quebec  Super. 
Ct.  427,  wherein  it  was  held  that  an  enabling 
act  authorizing  such  an  ordinance  was  not 
within  the  power  of  the  provincial  legislature, 
the  court  saying:  **A  consideration  of  the 
proof  in  this  cause  leaves  no  doubt  that  there 
was  no  just  ground  or  reason  for  the  passing 
of  the  by-law;  that  it  was  a  totally  unwar- 
ranted interference  with  individual  liberty; 
that  it  was  unjust  and  oppressive  in  its  opera- 
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tion;  that  .  .  .  there  being  no  object  for 
the  preservation  of  public  health,  morals, 
safety  or  welfare  discernible  in  it,  but  onlv  an 
interference  with  individual  liberty  under  the 
g^uise  of  regulating  business,  it  is  one  which 
the  courts  Avill  strike  down  as  unwarranted." 

In  Ontario  a  recent  provincial  statute  au- 
thorizes local  councils  to  provide  for  the  clos- 
ing hours  of  shops,  and  the  validity  of  that 
act  has  apparently  been  assumed;  regulations 
passed  by  its  authority  being  sustained. 
Simpson  v.  Caledonia,  20  Ont.  W.  Rep.  874, 
3  Ont.  W.  N.  503,  1  Dominion  L.  Rep.  15. 
And  see  McCoubrey  v.  Toronto,  23  Ont.  W. 
Rep.  653,  4  Ont.  W.  N.  573.  In  tlie  case  first 
cited  it  was  said:  ''While  the  facts  of  coun- 
cils which  interfere  with  the  freedom  of  the 
subject  to  trade  when  and  where  he  will,  must 
be  closely  scrutinized,  and  found  to  be  justi- 
fied by  legislation  in  order  to  be  sustained,  on 
the  other  hand,  no  attempt  should  be  made 
by  the  court  to  interfere  with  the  exercise 
of  these  legislative  bodies  of  their  constitu- 
tional functions.  We  have  no  more  right  to 
interfere  with  them  when  they  are  within 
their  powers  than  with  any  other  legislating 
body,  parliament  or  legislature." 

In  Alberta  the  validity  of  an  act  providing 
for  municipal  action  with  respect  to  early 
oloifing  on  a  petition  of  the  majority  of  the 
shop  keepers  in  the  municipality  is  apparently 
a>.<«umed,  the  court  holding  that  an  ordinance 
passed  under  the  provisions  of  the  act  is  valid 
if  the  requirements  as  to  petition  have  been 
strictly  complied  with.  Re  By-Law  No.  454, 
Medicine  Hat,  7  West  W.  Rep.  126.  . 

In  Manitoba  a  statute  regulating  the  hours 
of  closing  of  mercantile  establishments  has 
been  held  to  be  applicable  to  the  city  of 
Winnepeg.  8tevens  v.  Gordon  Mitchell  Drug 
Co.  27  Manitoba  318,  [1917]  1  West  W.  Rep. 
938. 
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McNTOTY. 


Minnesota  Supreme  Court — May  26,  1916. 


133  Minn.  136;  167  JV.  JV.  1073. 


Wltaesses  — •  Transaction  xvith  De- 
cedent —  Waiver  of  Objection  — 
Cross-ezamination. 

By  cross-examining  an  interested  party  rel- 
ative to  conversations  with  a  deceased  person, 
the  cross-examining  partv  waives  the  right 
giren  by  Gen.  St.  1913,  §  8378.  Rev.  Laws 
1905,  §  4663,  to  exclude  such  testimony;  and 
the  party  examined  may  give  further  testi- 
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niony  as  to  such  conversations  at  any  appro- 
priate time  in  the  trial  though  not  questioned 
relative  thereto  on  redirect. 

[See  note  at  end  of  thi^  case.] 

(Syllabus   by  court.) 

Appeal  from  District  Court,  Hennepin 
county:     Watte,  Judge. 

Action  by  John  E.  Stair  et  al.,  plaintiffs, 
against  Frank  McNulty,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Reveksed. 

Frank  McNulty  for  appellant. 
Kerry   Fowler,   Schmitt   d   Furber   for   re- 
spondents. 


[136]  DiBELL,  C. — Action  on  a  promissory 
note  made  by  the  defendant  to  Charles  A. 
Christiansen,  one  of  the  plaintiffs,  and  by  liim 
indorsed  in  blank.  There  [137]  was  a  trial  to 
the  court  without  a  jury  and  findings  and 
judgment  for  the  plaintiffs.  The  defendant 
appeals  from  the  judgment. 

The  court  found  that  at  the  date  of  the 
execution  of  the  note  the  Independent  Eleva- 
tor Company,  a  South  Dakota  corporation, 
was  indebted  to  the  plaintiffs  in  excess  of 
$70,000;  that  the  plaintiffs  insisted  that  the 
account  be  reduced  as  a  condition  to  the  con- 
tinuance of  business  relations;  that  the  de- 
fendant was  the  vice  president  and  director 
of  the  elevator  company;  that  he  made  the 
note  in  suit  to  Christiansen  and  left  it  with 
one  Norby  as  the  manager  of  the  elevator 
company;  that  Xorby  delivered  it  to  the 
plaintiffs  in  part  payment  of  the  debt  of  the 
company  in  compliance  with  their  demand 
that  the  debt  be  reduced;  and  that  it  was 
credited  by  the  plaintiffs  in  reduction  of  the 
debt.  The  court  did  not  find  what  the  ar- 
rangement was  between  the  defendant  and  the 
company  resulting  in  the  making  of  the  note, 
what  the  consideration  if  any  was,  or  what 
the  authority  of  Norby  was  to  deliver  the 
note  or  otherwise  dispose  of  it.  The  defend- 
ant denied  the  delivery  of  the  note  and  that 
there  .was  a  consideration  for  it.  The  circum- 
stances under  which  he  passed  the  note  to 
Xorby  were  material.  Xorby  died  prior  to  the 
trial. 

The  defendant  was  a  witness  in  his  own 
behalf.  On  direct,  he  testified  that  he  did  not 
give  the  note  to  Christiansen  or  to  anyone 
with  the  intenion  that  it  should  become  a 
valid  note;  and  that  he  never  received  any 
money  or  property  or  thing  of  value  from 
Christiansen  on  account  of  it.  On  cross,  he 
testified  that  he  executed  the  note  at  the  re- 
quest of  Xorby;  that  Xorby  explained  to  him 
why  he  wanted  the  note  and  mortgage  signed ; 
that  Xorby  told  him  that  the  company  owed 
the  plaintiffs  a  large  amount  of  money;  and 
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that  Norby  did  not  say  that  he  wanted  the 
note  given  to  reduce  the  indebtedness  nor 
anything  about  it.  On  redirect  the  defendant 
was  not  questioned  as  to  his  arrangement 
with  Norby.  UpoA  sur -rebuttal  it  was  sought 
to  prove  by  him  the  conversations  with  Norby 
resulting  in  the  giving  of  the  note  and  the 
leaving  of  it  with  him. '  Objection  was  made 
upon  the  ground  that  the  testimony  called 
for  a  conversation  with  a  deceased  person. 
See  G.  S.  1913,  §  8378  (R.  L.  1905,  §  4663). 
The  objection- was  sustained.  The  defendant 
then  offered  to  prove  that  when  he  left  the 
note  with  Norby  he  told  him  to  keep  it  and 
not  to  give  it  to  anyone  until  further  direc- 
tions. An  objection  upon  the  same  ground 
was  sustained  to  the  offer.  What  the  arrange- 
ment between  [138]  the  defendant  and  Norby 
was  when  the  note  was  made  was  a  relevant 
inquiry.  Except  for  the  statute  it  could 
be  shown  by  the  conversations  between  Norby 
and  the  defendant.  The  defendant  claims 
that  the  plaintiffs  by  their  cross-examination 
waived  the  right  to  exclude  such  conversa- 
tions. 

In  the  case  of  In  re  Hess,  57  Minn.  282, 
59  N.  W.  193,  where  conversations  touched 
upon  in  cross  were  shown  in  redirect,  the 
court  said:  "The  statute  makes  any  person 
a  party  to  or  interested  in  the  result  of  a 
suit  incompetent  to  testify  to  conversations 
with  a  deceased  person.  But  the  opposite 
party  must  respect  this  statute  himself.  If 
he  cross-examines  such  a  witness  as  to  such 
conversations,  so  as  to  bring  out  a  partial 
statement  of  any  such  conversation,  he  there- 
by waives  the  statute,  and  on  redirect  exam- 
ination the  witness  is  competent  to  give  the 
whole  of  such  conversation,  or  qualify  or  ex- 
plain the  same." 

In  Moe  V.  Paulson,  128  Minn.  277,  150  N. 
W.  914,  where  a  witness  called  for  cross- 
exanunation  under  the  statute  as  an  adverse 
party  gave  testimony  of  conversations  with  a 
deceased,  and  on  further  examination  de- 
tailed the  conversations,  the  court  said:  "The 
statute  is  not  an  absolute  prohibition  of  such 
evidence,  and  the  right  to  exclude  it  when 
offered  may  be  waived.^  The  right  to  exclude 
it  is  waived  when  the  party  entitled  to  object 
to  its  reception  by  cross-examination  requires 
the  prohibited  witness  to  state  the  conversa- 
tion or  a  part  thereof." 

The  cases  in  other  jurisdictions  are  to  the 
same  effect.  In  re  Wharton,  132  la.  714.  109 
N.  W.  492;  Fox  v.  Barrett,  117  Mich.  162,  75, 
N.  W.  440;  Clift  v.  Moses,  112  N.  Y.  426,  20 
N.  E.  392;  Hackstaff  v.  Hackstaff,  82  Hun 
16,  31  N.  Y.  S.  11;  Plowm'an  v.  Nicholson, 
81  Kan.  210,  105  Pac.  692;  Edwards  v.  T^ti- 
mer,  183  Mo.  610,  82  S.  W.  109;  In  re  Clad, 
214  Pa.  St.  141,  63  Atl.  542;  4  Jones,  Ev. 
§  784,  and  cases  cited. 

The  difference  between  the  cases  cited  and 
the  one  at  bar  is  that  in  them  the  further 


testimony  as  to  the  conversations  was  elicited 
immediately  after  the  examination  by  the  ob- 
jecting party,  while  here  it  was  sought  to  elic- 
it it  on  sui^-rebuttal.  We  do  not  think  that 
the  effect  of  the  waiver  should  be  so  restricted 
that  it  is  inoperative,  unless  the  adverse  party 
proposes  the  additional  testimony  upon  redi- 
rect or  at  the  first  opportunity.  It  may  be 
noted,  though  we  do  not  make  it  an  item  of 
importance,  [139]  that  it  was  largely  through 
the  testimony  of  one  of  the  plaintiffs  as  to 
conversations  with  Norby  that  the  transac- 
tion resulting  in  the  delivery  of  the  note  by 
him  to  them  was  shown.  This  testimony  the 
court  refused  to  strike  upon  sustaining  the 
objection  to  the  defendant's  testimony  as  to 
the  conversations.  It  did  not  appear  at  the 
trial  that  Norby  was  dead  until  the  plaintiffs 
objected  ,to  the  proposed  testimony  of  the 
defendant  and  some  importance  is  attached  to 
this.  We  do  not  think  it  important.  From 
what  occurred  it  is  rather  to  be  assumed  that 
both  parties,  the  plaintiffs  as  well  as  the 
defendant,  knew  of  it  throughout;  at  least  it 
does  not  appear  that  tiiey  did  not. 

We  do  not  suggest  that  the  offered  proof 
was  at  all  controlling  or  determinative  of  the 
result.     It  was  relevant. 

Judgment  reversed. 

NOTE. 

Cross-ezainination  of  Witness  a* 
Waiver  of  Bight  to  Bxolnde  Testi- 
mony Relating  to  Transaction  ^Hth 
Decedent. 

General  Rule. 

Statutes  have  been  passed  in  most  if  not 
all  of  the  American  jurisdictions,  providing 
that  a  witness  is  incompetent  to  testify  as  to 
a  conversation  or  transaction  between  liimself 
and  a  person  since  deceased.  It  has  been 
generally  held,  however,  that  this  statutory 
prohibition  may  be  waived  by  the  opposite 
party  by  cross-examining  the  incompetent 
witness   on    the   prohibited   matters.- 

United  States. — Treadwell  v.  Lennig,  50 
Fed.  872.  Compare  Cordingly  v.  Kennedy, 
239  Fed.  645,  152  C.  C.  A.  470. 

Alahctma. — German  v.  Browne,  145  Ala. 
364,  39  So.  742.  Compare  Goodlett  v.  Kelly, 
74  Ala.  213. 

Georgia. — ^Harper  v.  Parks,  63  Ga.  706; 
Planters,  etc.  Bank  v.  Neel,  74  Ga.  576 ;  Moore 
V.  Dutson,  79  Ga.  456,  4  S.  E.  169. 

Io}ca. — In  re  Wharton,  132  la.  714,  109 
N.  W.  492;  Mollison  v.  Rittgers,  140  la.  365, 
118  N.  W.  512,  29  L.R.A.(N.S.)  1179;  Secor 
V.  Siver,  161  N.  W.  769.  Compare  Donnell 
V.  Braden,  70  la.  551,  30  N.  W.  777. 

Kansas. — Poole  v.  Poole,  96  Kan.  84,  Ann. 
Cas.  191 8B  929,  150  Pac.  592.  Compare  Ran- 
dall v.  Randall,  101  Kan.  341,  166  Pac.  516. 


STAIR  V.  McNULTY. 
ISS  Minn.  136. 


ao3 


Kentucky. — Kimball  v.  Thurman,  98  Ky. 
678,  33  S.  W.  834;  SchonbacWer  v.  Mischell, 
89  S.  W.  625,  28  Ky.  L.  Rep.  460.  Compare 
Saylor  v.  Saylor,  161  Ky.  694, 152  S.  W.  763.  • 

Massachusetts. — Compare  Green  v.  Gould,  3 
Allen  465. 

Michigan. — ^Michigan  Sav.  Bank  v.  Butle, 
98  Mich,  381,  57  N.  W.  253;  Fox  v.  Barrett, 
117  Mich.  162,  75  N.  W.  440;  Lange  v.  KJatt, 
135  Mich.  262,  97  N.  W.  708;  Cady  v.  Bur- 
gess, 144  Mich.  523,  108  N.  W.  414;  Atkin 
V.  Van  Sickle,  187  Mich.  635,  153  N.  W.  1070. 

Minnesota. — In  re  Hess,  57  Minn.  282,  59 
N.  W.  193;  Moe  v.  Paulson,  128  Minn.  277, 
150  N.  W.  914.    And  see  the  reported  case. 

Missouri — Edwards  v.  Latimer,  183  Mo. 
610,  82  S.  W.  109;  Edwards  v.  Latimer,  183 
Mo.  629,  82  S.  W.  109;  McCune  v.  Goodwillie, 
204  Mo.  306,  102  S.  W.  997 ;  Abies  v.  Ackley, 
126  Mo.  App.  84,  103  S.  W.  974;  Pierce  Loan 
Co.  V.  Killian,  153  Mo.  App.  106,  132  S.  W. 
280. 

Nebraska. — Cline  v.  Dexter,  72  Neb.  619, 
101  N.  W.  246. 

Neto  Jersey. — ^Messenger  v.  Paterson  Sav. 
Inst.  103  Atl.  178. 

New  rorifc.— Merritt  v.  Campbell,  79  N.  Y. 
626;  Clift  V.  Moses,  112  N.  Y.  426,  20  N.  E. 
392;  Hackataff  v.  Hackstaff,  82  Hun  16,  31 
N.  Y.  S.  11;  Howe  v.  Schweinberg,  4  Misc. 
73,  23  N.  Y.  S.  607;  Matter  of  Cozine,  104 
App.  Div.  182,  93  N.  Y.  S.  657;  Blankman 
V.  McQueen,  59  Hun  625  mem.  13  N.  Y.  S. 
663,  37  N.  Y.  St.  Rep.  601.  See  also  Mer- 
cantile Co.  V.  Dimon,  55  App.  Div.  538,  67 
N.  Y.  S.  430.  Compare  Fuller  v.  New  York 
Cent.  etc.  R.  Co.  160  App.  Div.  864,  146  N. 
Y.  S.  345;  Davis  v.  Davis,  86  Hun  400,  33 
X.  Y.  S.  477. 

North  Carolina. — Gray  v.  Cooper,  65  N.  C. 
183. 

Ohio. — Compare  Jackson  v.  Ely,  67  Ohio 
St.  450,  49  N.  E.  792. 

Pennsylvania. — Corson's  Estate,  137  Pa.  St. 
160;  Boyd  v.  Conshohocken  Worsted  Mills, 
149  Pa.  St.  363,  24  Atl.  287;  Hambleton's 
Estate,  166  Pa.  St.  500,  31  Atl.  258;  Wat- 
kins  ▼.  Hughes,  206  Pa.  526,  56  Atl.  22; 
In  re  Clad,  214  Pa.  St.  141,  63  Atl.  542.  See 
also  Bair  v.  Prischkom,  151  Pa.  St.  460,  25 
Atl.  123. 

South  Carolina. — ^Marshall  v.  Mitchell,  59 
S.  C.  623,  38  S.  E.  158. 

r«WM.— Edwards  v.  White,  120  S.  W.  914; 
Reyes  v.  Escalera,  131  S.  W.  627. 

Virginia. — Field  v.  Brown,  24  Grat.  (Va.) 
74;  Smith  v.  Profitt,  82  Va.  833,  1  S.  E.  67; 
Pillow  V.  Southwest  Virginia  Imp.  Co.  92 
Va,  144,  23  S.  E.  32,  53  Am.  St.  Rep.  804. 

Washington.— Kohertson  v.  O'Neill,  67 
Wash.  121,  120  Pac.  884. 

West  Virginia.— CAlweU  v.  Prindle,  11  W. 
Va.  307. 

Wisconsin. — ^Moore  v.  May,  117  Wis.  192, 
94  N.  W.  45. 


The  foregoing  cases  supporting  the  rule  are 
discussed  and  quoted  from  at  length  infra, 
in  this  and  in  the  following  subdivision 
of  the  note. 

In  the  case  of  In  re  Hess,  57  Minn.  282, 
59  N.  W.  193,  the  court  said:  "The  statute 
makes  any  person  a  party  to  or  interested 
in  the  result  of  a  suit  incompetent  to  testify 
to  conversations  with  a  deceased  person.  But 
the  opposite  party  must  respect  this  statute 
himself.  If  he  cross-examines  such  a  witness 
as  to  such  conversations,  so  as  to  bring  out 
a  partial  statement  of  any  such  conversation, 
he  thereby  waives  the  statute,  and  on  re- 
direct examination  the  witness  is  competent 
to  give  the  whole  of  such  conversation,  or 
qualify  or  explain  the  same." 

In  re  McQueen,  59  Hun  625  mem.  13  N.  Y. 
S.  663,  37  N.  Y.  St.  Rep.  601,  it  was 
said:  **It  is  quite  clear  that  the  answers 
Obtained  from  the  witness  Pandjiris  on  her 
re-examination  were  free  from  legal  excep- 
tion; for  on  her  cross-examination  she  was 
questioned  on  the  same  subject  by  the  counsel 
for  the  administrator.  And  after  that  ex- 
amination the  claimant's  counsel  was  en- 
titled to  fortify,  or  explain,  or  add  to  her 
answers  given  by  way  of  cross-examination. 
In  no  other  respect  do  the  rules  of  evidence 
appear  to  have  been  violated,  and  the  mode 
adopted  for  the  final  disposition  of  the  case 
was  regular.  It  is  therefore  considered  that  the 
order  made  should  be  affirmed,  with  costs." 

But4n  Donnell  v.  Braden,  70  la.  551,  30 
N.  W.  777,  it  appeared  that  the  defendant., 
over  the  plaintiff's  objection,  testified  to 
certain  transactions  that  he  had  had  with  a 
person  since  deceased.  The  plaintiff  then 
cross-examined  him  regarding  these  transac- 
tions. It  was  held,  however,  that  the  plaintiff 
had  not  waived  his  right  to  have  the  incom- 
petent testimony  excluded  as  he  had  objected 
to  its  introduction.  So  in  Cordingly  v.  Ken- 
nedy, 239  Fed.  645,  152  C.  C.  A.  479,  the  court 
said:  "But  counsel  insist  that  defendant  in 
error  is  not  in  a  position  to  question  the  com- 
petency of  this  witness,  because  whatever 
right  he  m$y  have  had  in  this  regard  was 
lost  by  cross-examination.  Allen  v.  Shires, 
47  Colo.  433-^36,  107  Pac.  1070,  is  cited. 
That  case,  upon  examination,  does  not  sup- 
port this  contention.  There  plaintiff,  in  mak- 
ing out  his  case  in  chief,  called  to  the  witness 
stand  the  defendant  to  be  examined,  as  if 
under  cross-examination,  which  is  permitted 
by  section  7284,  Rev.  Stat.  Colo.  1908.  By 
this  section,  the  party  called  for  such  ex- 
amination shall  not  be  concluded  therebv,  but 
may  rebut  it  "by  counter  testimony.  The  cross- 
examination  to  which  plaintiff  subjected  de- 
fendant covered  a  very  wide  range,  bore  on 
all  the  material  issues  raised  by  the  pleadings, 
and  even  passed  beyond  them.  This  is  a  very 
different  situation  from  that  presented  in  the 
instant  case,  where  the  w^itness  was  not  callrd 
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by  the  adverse  party,  but  was  cross-exaimned 
only  to  such  extent  as  would  fully  disclose 
that  he  was  a  party  directly  interested  in  the 
result  of  the  controversy;  which  was  made 
clearly  to  appear.'* 

In  Calwell  v.  Prindle,  11  W.  Va.  307,  it 
was  held  that  the  mere  fact  that  the  defend- 
ant cross-examined  the  plaintiff,  who  while 
testifying  in  his  own  behalf  recited  matters 
relating  to  a  transaction  between  himself  and 
a  person  since  deceased,  as  to  such  transaction 
as. given  in  the  direct  examination,  without 
bringing  out  any  new  matter,  did  not  operate 
as  a  waiver  of  his  right  to  have  the  incom- 
petent evidence  excluded.  The  court  said: 
"The  defendant,  by  such  cross-examination, 
does  not  make  the  plaintiff  his  witness;  but 
while  the  cross-examination  is  strictly  con- 
fined to  the  matters  and  facts  testified  to  by 
the  plaintiff  in  his  own  behalf  on  his  examina- 
tion in  chief,  the  plaintiff's  answers  made  to 
t-lie  defendant's  questions  on  such  cross-ex- 
amination should  and  must  be  held  as  testi- 
mony given  in  his  own  behalf,  and  excepted  to 
by  the  defendant.  A  reverse  ruling  would 
be  harsh,  and  would  operate  great  injustice 
not  unfrequently.  I  do  not  understand  it 
has  ever  been  held,  that  a  party  makes  a 
witness,  produced  and  examined  by  his  ad- 
versary, his  witness  simply  by  cross-examin- 
ing the  witness  as  to  matters  and  facts,  to 
which  he  has  testified  in  his  testimony  given 
in  chief.  He  does  not,  by  such  cross-examina- 
tion, admit  the  competency  of  the  witness  to 
testify  as  to  those  matters,  any  more  than  he 
does  the  truth  of  his  evidence,  or  his  in- 
tegrity of  character." 

In  Saylor  v.  Saylor,  151  Ky.  695,  152  S. 
W.  763,  it  was  said:  "A  party  has  the  right 
not  only  to  object  to  testimony  on  the  ground 
of  its  inadmissibility  or  the  incompetency 
of  the  witness,  but  to  cross-examine  a  wit- 
ness with  reference  to  such  incompetent  mat- 
ter, and  does  not  waive  his  right  to  object 
to  incompetent  testimony  by  reason  of  such 
cross-examination.  If  the  rule  were  other- 
wise, a  party  would  often  be  deprived  of  the 
right  of  cross-examination  in  cases  where 
he  and  the  court  differed  as  to  the  competency 
of  the  evidence." 

Appli€Uxtion  of  Rule, 

In  Edwards  v.  White  (Tex.)  120  S.  W.  914, 
it  appeared  that  one  White,  over  the  defend- 
ant's objection,  testified  to  a  transaction  with 
his  father  who  was  dead  at  the  time  of  the 
trial.  Tlie  defendant  then  cross-examined 
White  on  the  objectionable  evidence  given  in 
direct  examination.  It  was  held,  that  by  so 
doing,  he  had  waived  his  right  to  have  White's 
recital  of  the  transactions  between  himself 
and  his  father  excluded.  The  court  said: 
"We  do  not  think  the  court  erred  in  refusing 


to  strike  out  the  testimony  of  the  witness 
showing  that  his  father  had  not  purchased 
other  land  than  that  in  controversy  of  Mink. 
•Substantially  the  same  fact  was  proven  with- 
out objection  by  the  testimony  of  the  witness 
Rushing;  and,  besides,  appellees  had  not 
sought  to  prove  and  had  not  proven  by  the 
witness  anything  about  other  land  transac- 
tions or  the  absence  of  such  transactions  be- 
tween Will  White  and  Mink.  In  questioning 
him  about  such  transactions,  appellant  made 
the  witness  his  own,  and  therefore  did  not 
have  a  right  to  complain  of  his  testimony 
with  reference  thereto.  We  think  the  tes- 
timony of  the  witness  as  to  the  delivery  by 
him  to  Mink  of  cotton  as  payments  on  the 
land  was  obnoxious  to  the  objection  urged  to 
it  (Sayles'  Ann.  Civ.  St.  1897,  art.  2302)  only 
80  far  as  it  was  sought  to  use  it  in  favor  of 
appellees  other  than  Will  White's  surviving 
wife.  The  land,  or  the  claim  to  it,  was  a  part 
of  the  community  estate  belonging  to  White 
and  his  said  wife.  In  her  own  right,  and  not 
as  his  heir,  she  owned  an  undivided  one-half 
of  it.  The  testimony  objected  to  was  admissi- 
ble in  support  of  her  claim  of  ownership  of 
a  part  of  the  land  in  her  own  right,  and  not 
as  Will  White's  heir;  and,  the  objection  being 
to  its  admissibility  on  her  behalf  as  such  an 
owner,  as  well  as  to  its  admissibility  on  behalf 
of  the  other  appellees  who  claimed  only  as 
heirs,  it  was  properly  overruled." 

In  Robertson  v.  O'Neal,  67  Wash.  121,  120 
Pac*  884,  an  action  for  money  loaned  and 
services  rendered  by  the  plaintiff  to  the  de- 
fendant's testator,  the  plaintiff  testified  that 
he  was  a  bookkeeper  for  the  testator  and  that 
the  latter  in  his  lifetime  checked  over  the 
account  and  approved  it.  The  defendant  ex- 
cepted to  this  testimony  but  later  cross- 
examined  the  plaintiff  along  the  same  line. 
It  was  held  that  he  had  waived  the  incom- 
petency of  the  plaintiff,  the  court  saying: 
^The  respondent  was  permitted  to  testify  that 
the  deceased  checked  over  his  account,  said 
that  he  approved  it,  and  that  it  was  correct. 
The  second  assignment  of  error  is  directed  to 
the  admission  of  this  evidence.  It  was  clearly 
incompetent  under  the  provisions  of  Rem.  & 
Bal.  Code,  §  1211.  The  error  was,  however, 
waived  by  the  appellant.  After  reserving  his 
exception  to  the  evidence,  he  cross-examined 
the  respondent  touching  a  number  of  items 
in  the  account,  and  then  had  him  identify  the 
checks  of  the  deceased  issued  to  the  respondent 
at  Spokane  between  April  30  and  June  23, 
1910;  had  him  admit  that  he  received  these 
checks  ap^gregating  in  amount  $1,583,  and 
that  he  cashed  them  and  received  the  money. 
He  later  called  the  respondent  as  a  witness, 
and  had  him  identify  the  signatures  to  cer- 
tain exhibits.  The  court  permitted  the  re- 
spondent to  explain  why  the  checks  were 
drawn  in  his  favor,  and  to  state  that  he  gave 


STAIR  V.  McNULTY. 

ISS  Minn,  1S6. 


205 


the  money  which  they  represented  to  the  de- 
ceased. The  appellant  also  assigns  error 
in  the  admission  of  this  evidence.  The  pur- 
pose of  the  statute  is  to  prevent  the  living 
from  taking  an  unfair  advantage  of  the  estate 
of  the  dead.  It  would,  however,  be  palpably 
unjust  to  permit  the  representative  of  a  de- 
ceased person  to  use  the  adverse  party  to  tHfe 
extent  that  it  might  aid  him  in  defeating  a 
claim  or  in  establishing  an  independent  claim 
in  favor  of  .the  estate,  and  then  claim  the 
benefit  of  the  statute  when  the  adverse  party 
sought  to  qualify  or  explain  his  testimony. 
This  the  law  will  not  permit.  .  .  .  Tlie 
logic  of  the  case  is  that  the  party  who  in- 
vokes the  protection  of  the  statute  must  him- 
self respect  it." 

In  Gray  v.  Cooper,  65  N.  C.  183,  it  ap- 
peared that  the  plaintiff  had  hired  out 
certain  of  his  slaves  to  do  some  work  for  the 
defendant's  intestate.  The  plaintiff  souglit  to 
recover  the  value  of  their  services.  The  de- 
fendant asked  the  latter,  on  cross-examina- 
tion, if  he  had  not  made  a  special  contract 
with  the  intestate,  to  which  he  replied  in  the 
affirmative.  It  was  held  that  the  defendant 
waived  the  incompetency  of  the  testimony 
relating  to  the  transaction  with  the  intestate. 
The  court  said :  "The  plaintiff  could  not  have 
volunteered  his  testimony  as  to  the  existence 
of  any  contract  between  himself  and  the  in- 
testate. But  the  defendant  asks  him,  as  he 
had  a  right  to  do,  if  there  were  not  such 
special  contract;  to  which  the  'plaintiff  re- 
plied that  there  was.  The  defendant  desired 
to  stop  the  evidence  there;  for  the  purpose 
of  availing  himself  of  the  rule  that  w^ien  an 
existing  specjal  contract  is  proved,  a  plain- 
tiff cannot  recover  upon  an  implied  con- 
tract. Of  course  the  rule  is  admitted  to  be 
correct.  But  we  are  of  opinion,  that,  the 
defendant  having  proved  a  new  fact,  to  wit: 
the  existence  of  a  special  contract,  it  thereby 
became  competent  for  the  plaintiff  to  inquire 
of  the  same  witness  (or  to  prove  by  any 
other),  all  the  particulars  going  to  make 
up  or  qualify  such  fact  and  put  it  in  its  prop- 
er light.  As  to  this  new  fact,  the  witness  be- 
came the  witness  of  the  defendant.  A  very 
slight  consideration  will  show  that  a  different 
rule  would  in  many  cases  work  gross  injus- 
tice; the  lamp  of  evidence  instead  of  diffus- 
ing a  general  light  over  all  the  objects  of  the 
investigation  would  be  a  dark  lantern  cast- 
ing a  glare  here  and  there  at  the  pleasure 
of  the  holder,  but  more  likely  to  deceive  than 
to  inform.  It  seems  to  us  that  the  rule  is  too 
reasonable,  and  its  application  too  familiar 
in  practice,  to  need  to  be  supported  either 
by  illustration  or  authority." 

In  a  similar  case  in  Pennsylvania,  In  re 
Clad.  214  Pa.  St.  141,  63  Atl.  542,  the  court 
said:  ''It  is  settled  that  a  claimant  against 
the  estate  of  a  decedent  is  not  competent 
to  testify  for  himself  relative  to  matters  oc- 


curring in  the  lifetime  of  the  decedent.  But 
it  is  equally  well  settled  that  where  a  claim- 
ant is  called  as  a  witness  in  his  own  behalf 
and  testifies  to  facts  occurring  since  the 
death  of  the  deceased  and,  on  cross-examina- 
tion, is  interrogated  as  to  matters  occurring 
during  the  lifetime  of  the  deceased,  that  he 
becomes  a  competent  witness  for  himself  as 
to  all  relevant  and  material  matters.  Ham- 
bleton's  Estate,  166  Pa.  St.  500;  Watkins  v. 
Hughes,  206  Pa.  St.  626.  When  Lydia 
Muringer  was  called  as  a  witness  to  support 
her  claim  against  the  estate,  her  examination 
was  confined  to  matters  occurring  since  the 
death  of  Mr.  Clad.  To  that  extent  she  was 
clearly  competent.  When  the  learned  counsel 
for  the  appellant  cross-examined  her,  how- 
ever, he  did  not  confine  himself  to  occurrences 
since  the  death  of  Mr.  Clad,  but  went  beyond 
that  date  and  interrogated  her  fully  as  to 
matters  occurring  prior  to  his  death.  This 
madjs  her  competent  for  all  purposes,  and  her 
counsel  was  then  at  liberty  to  examine  her 
on  all  matters  relative  and  material  to  her 
claim  against  the  estate." 

In  Fox  V.  Barrett,  117  Mich.  162,  75  N.  W. 
440,  the  action  was  brought"  to  recover  for 
services  rendered  by  the  plaintiff  to  a  testa- 
trix. On  cross-examination  the  plaintiff  was 
asked  if  he  was  not  engaged  to  be  married  to 
the  testatrix.  He  further  testified  that  he 
had  an  agreement  with  the  testatrix  that  he 
was  to  pay  her  $2.50  for  his  board  and  was 
to  look  after  her  garden  and  d<J  some  other 
work.  On  redirect  examination  he  testified 
that  he  was  to  pay  for  his  board  only  when 
he  worked  and  that  his  services  to  the  tes- 
tatrix were  to  be  rendered  occasionally.  The 
defendant  sought  to  have  the  latter  portion 
of  the  evidence  excluded.  It  was  held,  how- 
ever, that  he  had  waived  his  right  to  object 
thereto.  The  court  said:  "Counsel  for  the 
defendant  saw  fit  to  interrogate  the  claimant 
as  to  alleged  admissions  about  the  contract, 
and,  by  direct  questions,  compelled  him  to 
admit  that  he  said  under  oath  that  he  agreed 
to  pay  $2.50  a  week  for  board,  and  do  some 
work  for  the  deceased,  but  apparently  sought 
to  preclude  him  from  showing  the  full  terms 
of  the  contract.  In  other  words,  they  sought 
evidence  out  of  his  own  mouth  of  so  much 
of  the  contract  as  would  benefit  the  estate, 
and  attempted  to  exclude  the  things  that 
would  benefit  the  claimant.  The  statute  in 
question  was  designed  to  protect  estates>  by 
excluding  the  testimony  upon  the  subject 
known  equally  to  the  claimant  and  the  de- 
ceased party.  If,  however,  the  representative 
of  the  deceased  wishes,  he  may  compel  the 
living  party  to  testify;  but  in  that  case  he 
cannot  prevent  such  party  from  giving  a  full 
explanation  of  the  subject  inquired  about." 

In  Tierncy  v.  Hannon,  81  Mo.  App.  488, 
it  was  said:  "The  witness  called  by  the 
appellant  on  the  trial  in  the  probate  court 
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was  a  party  to  the  contract  with  the  decedent 
wliich  was  on  trial,  and  hence  was  not  com- 
petent to  testify  in  her  own  favor  except  as  to 
the  handwriting  of  the  charges  in  the  book 
of  accounts  and  when  they  were  made.  R.  S. 
1889,  sec-  8918.  After  an  examination  in 
chief  confined  to  the  statutory  limit,  respond- 
ent cross-examined  this  witness  as  to  all  mat- 
ters pertaining  to  the  account  in  suit,  and 
concerning  which  she  would  not  have  been 
entitled  to  speak  except  as  a  witness  for  re- 
spondent. By  so  doing  respondent  made  her 
his  witness  and  waived  her  statutory  incom- 
petency, since  the  rule  is  well  settled  that  the 
cross-examination  of  a  witness  of  limited 
competency  in  excess  of  examination  in  chief 
confined  strictly  to  the  matters  concerning 
which  the  witness  is  privileged  to  testify, 
makes  the  witness  that  of  the  party  so  cross- 
examining.  Nichols  V.  Nichols,  147  Mo.  loc. 
cit.  403." 

In  German  v.  Brown,  145  Ala.  364,  39  So. 
742,  it  appeared  that  the  plaintiff  sought  to 
recover  from  the  defendants  a  sum  of  money 
which  she  contended  the  latter  obtained  as 
an  exorbitant  attorney's  fee  charged  to  the 
estate  of  her  deceased  husband.  During  the 
'  pendency  of  the  action  she  examined  the  de- 
fendants on  interrogatories  as  to  the  transac-  ' 
tion  they  had  had  w^ith  the  husband  before  ■* 
his  death.  The  plaintiff  introduced  the  in- 
terrogatories at  the  trial.  It  was  held  that 
by  80  doing  ^he  had  waived  her  right  to  ob- 
ject to  the  further  testimony  of  the  defend- 
ants covering  the  entire  transaction  between 
themselves  and  the  husband.  The  court  said: 
"It  is  now  insisted  by  the  appellees,  in  jus- 
tification of  the  court's  ruling,  that  the  plain- 
tiff, by  introducing  in  evidence  the  answers 
of  the  defendants  to  the  interrogatories  filed 
to  them,  called  the  defendants  to  testify,  and 
that  they  having  answered  that  Verchot  em- 
ployed them  entitled  them,  under  the  ex- 
ception in  the  statute  and  in  accordance  with 
the  rule  that,  where  a  party  proves  a  part 
of  a  transaction  by  a  witness,  the  adverse 
party  is  entitled  to  have  the  whole  transac- 
tion from  the  witness,  to  give  in  evidence  the 
entire  transaction  with  Verchot  with  respect 
to  their  employment  by  him.  The  plaintiff 
was  not  required  to  introduce  the  answers  of 
the  witnesses  in  evidence.  She  could  do  so 
or  not  as  she  thought  might  best  conserve  the 
interest  of  her  cause.  Her  adversaries  could 
not  have  introduced  them  without  her  consent. 
—Code  1896,  §  1854 ;  Crocker  v.  Clements,  23 
Ala.  296;  Marx  v.  Leinkauff,  93  Ala.  453,  9 
So.  818.  She  chose  to  introduce  them.  We 
do  not  hesitate  to  hold  that  this  was  a  call 
within  the  meaning  of  the  statute  by  the 
plaintiff  upon  the  defendants  to  testify.  .  .  . 
We  cannot  withhold  our  minds  from  the  con- 
clusion that  the  defendants  were  entitled  to 
give  in  evidence  the  whole  transaction  or  con- 


tract after  the  plaintiff  read  their  answers  to 
the  jury.  To  hold  otherwise  would  be  to 
make  the  statute  in  the  hands  of  the  plaintiff 
a  sword  as  well  as  a  shield." 


SMITH 

V. 

KICHOUkS  BUILDIKO  COMPANT. 

Ohio  Supreme  Court — November  19,  1915. 
93  Ohio  St.  101;  112  N,  E.  204. 


Husband  and  Wife  —  Injnry  to  Hus- 
band —  Rieht  of  Wife  to  Sne  for 
Iioss  of  Oonsortiiun. 

A  wife  has  no  right  of  action  at  common 
law  against  a  person  for  the  loss  of  the  con- 
sortium of  her  husband  caused  by  personal 
injuries  sustained  by  him  through  the  n^li- 
gence  of  such  person. 

[See  note  at  end  of  this  case.] 

Word*  and  Pliraaes  —  ^Consortinm*** 

The  term  "consortium"  includes  affection, 
solace,  comfort,  companionship,  and  society 
incidental  to  the  marital  relation,  and  serv- 
ices of  the  wife. 

Case  certified  by  Court  of  Appeals,  Lncas 
county. 

Action  by  Edna  H.  Smith,  plaintiff,  against 
Nicholas  Building  Company,  •^  defendant. 
Judgment  for  defendant  in  Court  of  Com- 
mon Pleas.  On  error  to  Court  of  Appeals, 
certified  to  Supreme  Court.    Afftbmid. 

[101]  Plaintiff  in  error,  Edna  H.  Smith, 
filed  a  petition  in  the  court  of  common  pleas 
of  Lucas  county,  from  which  it  appears  that 
she  is  the  wife  of  one  Floyd  J.  Smith  and 
that  prior  to  the  injuries  complained  of  they 
were  living  happily  together  as  husband  and 
wife,  and  but  for  said  injuries  would 
[102]  continue  to  do  so;  that  the  defendant 
is  the  owner  of  an  office  building  in  the  city 
of  Toledo,  in  which  there  is  a  passenger  ele- 
vator used  for  the  purpose  of  carrying  its 
tenants  from  the  street  to  the  floor  and  of- 
fices in  said  building;  that  the  said  Floyd 
J.  Smith,  a  tenant  of  defendant  in  said  build- 
ing, while  a  passenger  on  said  elevator  and 
through  the  carelessness  and  negligence  of 
the  defendant,  received  severe  injuries  as  the 
result  of  which  he  was  permanently  injured 
and  crippled  for  life. 

Plaintiff  alleges  that  after  her  husband 
suffered  said  injuries,  and  wholly  because 
thereof,  he  became  nervous,  irritable,  morose. 
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fretful,  excitable  and  ill-tempered,  and  has 
fio  continued  ever  since,  and  hie  mental  con- 
dition in  that  regard  is  growing  worse,  so 
that  she  is  now,  and  since  the  date  the  in- 
juries were  received  has  been,  and  during 
her  future  married  life  with  her  said  husband 
will  be,  deprived  of  his  society,  companion- 
ship, conjugal  affection,  fellowship,  and  assist- 
ance, to  her  damage  in  the  sum  of  $15,000. 
The  court  of  common  pleas  sustained  a  de- 
murrer to  the  petition  upon  the  ground  that 
it  did  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  plaintiff  not 
desiring  to  plead  further  or  amend,  judgment 
was  rendered  in  favor  of  the  defendant  £r- 
ror  was  prosecuted  to  the  court  of  appeals, 
and  the  judges  of  that  court,  having  found 
that  the  judgment  of  affirmance  which  they 
had  agreed  upon  was  in  conflict  with  a  judg- 
ment pronounced  upon  the  same  question  by 
another  court  of  appeals  of  the  state,  certi- 
fied the  record  of  the  case  to  this  court  for 
review  and  final  determination. 

Charles  M.  MUroy  and  8.  8,  Burtafield  for 
plaintiff  in  error. 

Tracy,  Chapman  d  Welles  for  defendant  in 
error. 

[103]  Newman,  J. — ^The  question  present- 
ed here  is  whether  or  not  a  wife  has  a  right 
of  action  against  a  person  for  the  loss  of  the 
consortium  of  her  husband  caused  by  person- 
al injuries  sustained  by  him  through  the  neg- 
ligence of  such  person.  It  is  conceded  that 
such  right  did  not  exist  at  common  law.  It 
18  suggested,  however,  that  if  the  husband  has 
the  right  to  recover  for  the  loss  of  the  con- 
sortium of  the  wife  in  an  action  predicated 
upon  negligence,  there  is  no  reason  why  such 
right  should  not  exist  now  in  favor  of  the 
wife  in  case  of  the  loss  of  the  consortium 
of  the  husband,  inasmuch  as  her  common- 
law  disabilities  have  been  abrogated  by  stat- 
ute. It  is  true  that  at  common  law  the  hus- 
band could  maintain  an  action  for  the  loss 
of  the  ccnsortium  of  the  wife,  but  within 
the  legal  meaning  of  consortium  there  was 
included  not  only  affection,  solace,  comfort, 
companionship  and  society  incidental  to  the 
marital  relation,  but  also  the  services  of  the 
wife.  These  services  of  the  wife  in  the  house- 
hold, in  the  discharge  of  her  domestic  duties, 
in  the  care  of  the  home  and  in  the  education 
and  rearing  of  the  children,  belonged  to  the 
husband.  They  were  of  a  practical  and  ma- 
terial value  and  capable  of  being  estimated 
in  money.  If  the  wife  for  any  reason  was 
unable  to  perform  them  the  loss  was  the  hus- 
band's not  hers,  and  he  was  permitted  to  sue 
for  the  loss  thereof.  The  loss  of  services 
constituted  the  gist  of  [104]  the  action  where 
the  injury  complained  of  was  due  to  negli- 
gence.   This  right  has  not  been  abridged  or 


affected  by  the  legislation  which  has  abro- 
gated the  common-law  disabilities  of  the  wife. 
Baltimore,  etc*  R.  Co.  v.  Glenn,  66  Ohio  St. 
395,  64  N.  £.  438.  In  that  case  it  is  said 
that  the  husband  is  entitled  to  the  society 
and  services  of  the  wife  and  that  for  an  in- 
vasion of  such  right  he  can  maintain  an  ac- 
tion, but  the  basis  of  recovery  in  that  case 
was  the  loss  of  services  and  the  expenses  the 
husband  had  incurred  in  healing  the  wife's 
injuries.  The  services  for  which  the  wife 
may  now  recover  compensation  in  her  own 
name,  since  the  removal  of  her  common-law 
disabilities,  are  services  other  than  those  ren- 
dered in  the  discharge  of  her  household  and 
domestic  duties  and  not  in  interference  there- 
with. Bechtol  v.  Ewing,  89  Ohio  St.  53,  105 
N.  E.  72. 

In  the  case  at  bar  plaintiff  avers  that,  by 
reason  of  the  injuries  complained  of,  her  hus- 
band has  become  nervous,  irritable,  morose, 
fretful,  excitable  and  ill-tempered,  so  that  she 
is  deprived  of  his  society,  companionship, 
conjugal  affection,  fellowship  and  assistance. 
She  is  complaining  of  an  invasion  of  those 
rights  which  are  associated  with  what  has 
been  designated  the  sentimental  side  of  the 
marital  relation  akid  wholly  unrelated  to 
services.  In  none  of  the  cases  to  which  our 
attention  has  been  called  has  it  been  held 
that  the  right  for  which  plaintiff  is  contend- 
ing here  existed  in  the  husband  unaccom- 
panied by  a  claim  for  a  loss  of  services. 
Thiere  is  no  reason  then  why  the  wife  should 
be  permitted  to  maintain  an  action  where  the 
same  right  [105]  does  not  exist  in  the  hus- 
band. There  is  no  statute  conferring  such 
right. 

In  the  present  case  the  wife  predicates  her 
right  of  recovery  upon  the  negligence  of  the 
defendant  in  injuring  her  husband.  Malice 
is  not  charged.  There  was  no  intentional 
wrong.  Where  there  is  an  interference  with 
the  marital  relation  and  the  act  complained 
of  is  wrongful  and  malicious  and  its  natural 
and  probable  result  is  to  accomplish  the  in- 
jury complained  of,  there  is  no  question  but 
that  a  right  of  action  will  lie,  and  either 
husband  or  ^ife  may  maintain  an  action 
against  the  wrongdoer  who  deprives  the  one 
of  the  society,  companionship  and  affection 
of  the  other.  In  such  cases  the  law  usually 
inflicts  heavy  damages  upon  the  wrongdoer, 
more  in  the  nature  of  punishment  than  as 
compensation.  It  is  not  necessary  that  there 
should  be  any  pecuniary  loss.  As  has  been 
said,  it  comes  within  the  range  of  concur- 
rent and  supplementary  adjuncts  to  the 
criminal  law  for  the  prevention  and  redress 
of  wrong.  Goldman  v.  Cohen,  30  Misc.  336, 
63  N.  Y.  S.  459. 

Counsel  cite  and  rely  upon  Flandermeyer  v. 
Cooper,  86  Ohio  St.  327,  Ann.  Cas.  i913A 
983,  98  N.  £.  102,  4  L.R.A.(N.S.)  360.    That 
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was  an  action  against  one  who  maliciously 
and  wrongfully  interfered  with  the  marital 
relationship  and  deprived  the  wife  of  the 
society,  affection  and  consortium  of  the  hus- 
band. The  element  of  malice  does  not  enter 
into  the  case  at  bar,  and  there  is  therefore 
a  marked  distinction  between  the  two  cases. 

It  is  the  duty  of  the  husband  to  support 
the  wife  and  minor  children  out  of  his  prop- 
erty or  by  his  labor.  In  this  case  plaintiff 
is  not  asking,  nor  could  she  ask,  damages  for 
an  injury  inflicted  upon  the  [106]  husband  to 
the  diminution  of  his  earning  capacity  and 
subsequent  ability  to  support  and  maintain 
her.  The  husband  is  entitled  to  full  com- 
pensation for  such  loss  and  in  the  eyes  of 
the  law  he  is  made  whole.  In  such  case  the 
impairment  of  the  physical  powers  and  facul- 
ties of  the  husband  is  taken  into  considera-  ' 
tion  in  the  award  of  damages  and  he  is, 
theoretically  at  least,  fully  reimbursed  on 
account  of  such  loss.  The  wife  and  the  chil- 
dren are  indirectly  benefited  by  such  recovery. 
As  was  said  in  Feneif  v.  New  York  Cent.  etc. 
R.  Co.  203  Mass.  278,  89  N.  E.  436:  "The 
diminished  value  of  the  husband's  consor- 
tium with  his  wife,  in  such  case,  is  like  the 
diminished  value  of  the  work  that  the  hus- 
band can  do  for  the  support  of  his  wife  and 
the  education  and  support  of  his  minor  chil-. 
dren.  The  negligent  defendant  is  supposed  to 
have  made  full  pecuniary  compensations  to 
the  husband  and  father  for  his  injury.  In  the 
benefit  from  that  payment  the  wife  and  chil- 
dren will  be  expected  to  share  to  some  extent. 
If  they  still  suffer  loss,  it  is  not  direct,  but 
only  consequential.''  And  in  Goldman  v. 
Cohen,  supra:  "The  fault  of  negligence  rare- 
ly demands  a  greater  remedy  than  mere  com- 
pensation. The  right  of  action  is  remedial, 
not  punitive.  It  reaches  not  out  to  those  in- 
directly suflTering  by  impairment  of  the  do- 
mestic relations,  giving  to  the  wife  or  child 
pecuniary  equivalent.  So  far  as  the  law  can, 
it  neutralizes  such  indirect  losses  by  com- 
pensation to  the  husband  and  father,  thus 
giving  him  the  means  of  supplying  the  loss 
in  earning  power  and  expenses  of  sickness^ 
and  so  avoids  double  or  triple  recoveries  for 
the  same  elements  of  compensatory  damages 
by  different  persons  [107]  against  him  whose 
fault  only  gives  ground  for  one  restitution." 

And  again,  it  is  well  settled  that  in  an 
action  to  recover  damages  for  injuires  sus- 
tained through  negligence  the  defendant  can 
be  held  to  respond  in  damages  only  for  the 
direct  and  proximate  result  of  the  negligent 
act  complained  of.  In  determining  what  is 
the  direct  or  proximate  cause  the  rule  re- 
quires that  the  injury  sustained  shall  be  the 
natural  and  proximate  consequence  of  the 
negligence  alleged.  The  loss  of  the  husband's 
society,  companionship,  conjugal  affection, 
fellowship  and  assistance  is,  we  think,  not 
the  natural  result  of  the  physical  injury  sus- 


tained by  the  husband.  Such  could  not  have 
been  foreseen  or  anticipated  by  the  defend- 
ant as  likely  to  follow  from  his  negligent 
act.  "Loss  or  impairment  of  conjugal,  affec- 
tion is  certainly  not  a  natural  result  of  physi- 
cal injuries  suffered  by  one  of  the  parties  to 
a  marital  union.  Neither  is  there  to  be  ex- 
pected an  impairment  in  other  ways  of  the 
conjugal  relation  viewed  from  its  sentimental, 
as  distinguished  from  its  practical  sid^.  It  is 
scarcely  to  be  imagined  that  the  law  in  the 
early  stages  of  its  development  had  any  no- 
tion of  assuming  that  a  physical  injury  to  a 
wife  could  be  attended  with  such  conse- 
quences as  these,  or  of  justifying  an  inquiry 
whether,  in  the  given  case,  such  consequences 
had  actually  arisen,  or  of*  attempting  to 
measure  the  pecuniary  value  of  such  conse- 
quences and  awarding  that  measure  to  the 
husband."  Marri  v.  Stamford  St.  R.  Co.  84 
Conn.  0,  Ann.  Cas.  1912B  J120,  78  Atl.  582, 
23  LR.A.fN.S.)  1042.  Where  malice  enters 
into  the  matter  and  there  is  an  intentional 
wrong,  and  where  the  natural  [108]  and  prob- 
able result  of  the  act  of  the  wrongdoer  is  t^ 
accomplish  the  injury  conlplained  of,  the 
case  is  entirely  different.  In  Brown  v. 
Kistleman,  177  Ind.  692;  98  N.  E.  631,  40 
L.R.A.  (N.S.)  236,  the  question  presented 
here  was  before  the  court  for  consideration 
and  that  court  reached  the  same  conchision 
we  have  reached. 

For  the  reasons  we  have  given,  the  peti- 
tion did  not  constitute  a  cause  of  action  and 
the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue,  Jones 
and  Matthias,  JJ.,  concur. 

Wanamaker,  J.,  dissents. 
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Bight  of  Wife,  in  Absence  of  Statute, 
to  Maintain  Action  for  Injnry  to  or 
Losi  of  Consortium. 

Introductory,  208. 

Wilful  Injury  to  Husband,  208. 

Negligent  Injury  to  Husband,  209. 


Jntroductory, 

The  earlier  cases  bearing  on  the  right  of 
a  wife  in  the  absence  of  statute,  to  maintain 
an  action  for  an  injury  to  or  the  loss  of 
the  consortium  of  her  husband  will  be  found 
in  the  note  to  Flandermeyer  v.  Cooper,  Ann. 
Cas.  191 3 A  983.  The  purpose  of  the  present 
note  is  to  discuss  the  more  recent  cases. 

Wilful  Injury  to  Husband. 

The  view  that  a  wife  may  maintahi 
an    action    for    the   loss    of   the   consortium 
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of  her  husband  when  the  same  is  the  di- 
rect result  of  an  intentional,  wrongful  act 
on  the  part  of  a  third  person,  the  natural 
consefjuence  of  which  would  tend  to  disturb 
the  marital  relation,  even  where  there  is  no 
statute  expressly  granting  such  right  to  her, 
is  sustained  by  one  recent  case.  Moberg  v. 
Scott,  38  S.  d!  422,  161  N.  W.  998.  In  that 
case  it  appeared  that  the  defendant,  a  drug- 
gist, sold  opium  to  the  plaintiff's  husband, 
whereby  he  became  a  mental  and  physical 
wreck.  The  plaintiff  brought  suit  for  dam- 
ages for  the  loss  of  the  consortium  of  her 
husband  caused  thereby.  The  court  over- 
ruled a  demurrer  to  the  complaint,  quoting 
at  length  from  Flandermeyer  v.  Cooper,  Ann. 
Cas.  191 3 A  983,  and  concluding:  "Therefore 
either  upon  present-day  common  law,  in  view 
of  the  discoverture  of  the  wife  by  statute, 
or  because  of  other  statutes,  the  courts  of 
nearly  all  pf  the  states  in  the  Union,  with 
the  exception  of  Wisconsin,  Maine,  and  New 
Jersey,  sustain  the  wife's  right  to  bring  an 
action  iimilar  in  character  to  this.  For 
both  reasons  we  sustain  the  complaint  and 
approve  the  ruling  of  the  trial  court." 

The  view  that  a  wife  is  not  entitled  to 
recover  for  a  loss  of  consortium  resulting 
.from  a  wilful  injury  to  her  husband  in  the 
absence  of  a  specific  intent  to  injure  her 
was  maintained  in  Nieberg  v.  Cohen,  88  Vt. 
281,  Ann.  Cas.  1916C  476,  92  Atl.  214,  L.R.A. 
1915C  483,  wherein  it  was  held  that  a  wife 
could  not  recover  against  persons  who  had 
enticed  her  husband  into  the  commission  of  a 
crime  by  reason  of  which  he  was  legally  im- 
prisoned. 

Negligent  Injury  to  Husband. 

Injuries  to  a  husband  resulting  from  neg- 
ligence on  the  part  of  a  third  person,  where 
there  is  no  intent  to  disturb  the  marital 
relation,  give  the  wife  no  right  of  action  for 
the  loss  of  the  consortium  of  her  husband, 
in  the  absence  of  a  statute  >con furring  such 
right  Patelski  v.  Snyder,  179  111.  App.  24; 
Gearing  v.  Berkson,  223  Mass.  257,  111  N. 
E.  785,  L.R.A.1916D  1006;  Stout  v.  Kan- 
sas City  Terminal  R.  Co.  172  Mo.  App.  113, 
167  S.  W.  1019;  Gambino  v.  Manufacturers' 
Coal,  etc.  Co.  175  Mo.  App.  653,  158  S.  W. 
77 ;  Kosciolek  v.  Portland  R.  etc.  Co.  81  Ore. 
517,  .160  Pac.  132.  And  see  the  reported 
case.' 

In  Stout  V.  Kansas  City  Terminal  R.  Co. 
flupra,  the  plaintiff  brought  suit  to  recover 
damages  for  the  loss  of  the  consortium  of 
her  husband  through  injuries  suffered  by  him 
by  reason  of  the  negligence  of  the  defendants. 
It  appeared  that  the  defendant  had  made  a 
satisfactory  settlement  with  the  husband 
for  the  injury  sustained  by  him.  The  court 
held  that  the  wife  was  not  entitled  to  dam- 
ages for  the  loss  of  the  consortium  of  the 
Ann.  Cas.  1918D. — 14. 


husband  since  there  was  no  intent  to  deprive 
the  wife  of  the  companionship  of  her  hus- 
band, saying:  "Damtlges  for  the  loss  of  con- 
sortium   are    recoverable    for    wrongs    which 
directly  tend  to  entirely  deprive  the  husband 
or  wife  of  the  consortium  of  the  other,   as 
for    instance   if   one   be   enticed,    seduced    or 
forced  away  from  the  other.     But  never  for 
impairment  of  consortium   resulting  from  a 
mere  act  of  negligence  in  which  the  injury 
is  the  direct  consequence  of  the  act,  wholly 
bereft  of  intentional  wrong;    and  that,  too. 
where  the  party  through  whom  the  damages 
are  claime'd  has  received   (as  in  the  case  at 
bar)    or  is  entitled  to  receive,  full  compen- 
sation in  his  own  name.     In  Marri  v.  Stam- 
ford St.  R.  Co.  84  Conn.  9,  23,  24,  and  in 
Feneff  v.   Xew  York   Gent.   etc.   R.   Co.   203 
Mass.   278,  it  is   stated  that  for   negligence 
the  law  *has   never   recognized   in  the  mere 
impairment  of  conjugal   relations,  pure  and 
simple,  the  foundation  of  a  right  of  action;' 
and    'has    never    countenanced    any    attempt 
(for  that  sole  purpose)   to  measure  pecunia- 
rily' the  lessened  pleasure  in  the  companion- 
ship   of   either    spouse.      The    same   decision 
was  made  by  the  supreme  court  of  Indiana: 
Brown   v.  Kistleman   [177   Ind.   692],  98  N. 
E.  631.    In  the  case  of  Feneff  v.  New  York 
Cent.  etc.  R.  Co.  the  court  savs  an  extended 
examination  by  counsel  and  court  failed  to 
find  a  case  allowing  such  damages  for  negli- 
gence, *where  the  only  effect  upon  the  plain- 
tiff's   right   of   consortium   is   that,   through 
the    physical    or    mental    disability    of    the 
other,  the  companionship  is  less  satisfactory 
and  valuable  than  before  the  injury.'     The 
court  adds  that:   'Where  there  is  no  inten- 
tional wrong,  the  ordinary  rule  of  damages 
goes    no    further    in    this    respect    than    to 
allow  pecuniary  compensation  for  the  impair- 
ment or  injury  directly  done.     When  the  in- 
jury  is   to   the  person    of   another,   the   im- 
pairment of  ability  to  work  and  be  helpful 
and    render    services    of    any    kind    is    paid 
for  in  full  to  the  person  injured.    Ordinarily 
the  relation  between  him  and  others,  whereby 
they  will    be   detrimentally   affected   by   the 
impairment  of  his  physical  or  mental  abili- 
ty, makes  the  damage  to  them  only  remote 
and  consequential,  and  not  a  ground  of  re- 
covery  against    the    wrongdoer.'      That    case 
is  so  directly  applicable  to  this  that  we  think 
it  serviceable  to  make  use  of  a  further  quo- 
tation:   'The    minor   children   of   an    injured 
father  whr   is  legally  bound  to  furnish  them 
with  support  may  suffer  indirectly  from  his 
injury.     So  too  may  his  wife,   to  whom  he 
owes  the  same  legal  duty  to  furnish  support; 
yet  it  was  never  held  that  a  wife  or  minor 
child  could   recover   for  the  consequences  of 
a   father's   disability,   against   one   who   had 
negligently    injured    him.      The    diminished 
value  of  the  husband's  consortium  with  his 
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wife,  in  such  a  case,  is  like  the  diminished 
value  of  the  work  that  the  husband  can  do 
for  the  support  of  his  wife  and  the  educa- 
tion and  support  of  his  minor  children.    The 
negligent  defendant  is  supposed  to  have  made 
full  pecuniary  compensation  to  the  husband 
and    father   for   his   injury.     In   the    benefit 
from    this    payment    the   wife    and    children 
may  be  expected   to   share   to   some   extent. 
If  they  still  suffer  loss,  it  is  not  direct,  but 
only  consequential.'     .     .     .     Plaintiff,  how- 
ever, calls  attention  to  the  fact  that  our  stat- 
ute   (sec.  8309,   R.  S.  1909)    not  only  gives 
to  the  wife  as  her  separate  property,  with 
right  of  action  therefor,  all  real  estate,  per- 
sonal property  or  rights  in  action,  but  also 
all  right  of  action  which  *has  grown  out  of 
anj'  violation  of  her  personal  rights.'    Now, 
as  has  been  already  stated,  while  the  right 
to  consortium  of  the  husband  is  not  such  a 
right  in  the  wife  the  indirect  loss  of  which 
through   injury   to   the   husband    is   a   pecu- 
niary loss,  yet  it  is  a  personal  right  of  the 
wife  and  for  a  direct  interference  therewith 
she  may  undoubtedly  have  her  action.     But 
the  vital  question  is,  what  kind  of  an  action? 
Not  one  based  on  negligence;  for  negligence 
can    only    aflfect    property    rights,    including 
injury   to  the   person   and   the   mental  and 
physical    pain    inseparable    therefrom;    and 
entire  reparation  is  made  for  a  negligent  in- 
jury when  such  loss  is  settled  with  the  party 
directlv  affected.     No  rule  for  the  admeas- 
urement  of  damages  in  negligence  cases  (un- 
less  controlled   by   some   statute)    has    ever 
been  formulated  to  include  more  than  com- 
pensation to  the  injured  party  for  pecuniary 
loss,    including   physical   injury   and   its   in- 
separable  pain    and    suffering.      The    action 
she  has  is  for  a  'violation'  of  her  personal 
rights.     That  word  generally  implies  an  in- 
tentional act,   as  to  violate  the  law,   or  a 
rule,  or  to  violate  one's  oath,  or  to  violate 
the  person.    Its  synonym  suggests  active  in- 
tention, as  to  injure,  debauch,  desecrate  or 
outrage.     Generally,  though  not  always,  the 
action  which  the  wife  has  imder  that  part 
of  the  statute  is  for  such  wrongs  as  are  the 
result  of  malice  or  wilfulness,  such  as  alien- 
ating the   affections  of   the   husband:    Clow 
V.  Chapman,  125  Mo.  101;  Nichols  v.  Nichols, 
147  Mo.  387;  for  threats  of  violence,  where- 
by the  husband  was  driven  insane  and  the 
wife  deprived  of  his  society,  etc.:    Clark  v. 
Hill,  69  Mo.  App.  541;   slander  of  the  wife, 
whereby    the    husband    drove    her    from    his 
home:    Westlake   v.    Westlake,   34    Ohio   St. 
621;    slander   of   the   husband,   whereby   the 
wife,  by  refusing  to  live  with  him,  lost  his 
society:    Work  v.   Campbell    [164  Cal.   343], 
128  Pac.  943;   sale  of  morphine  to  the  hus- 
band, after  protest  by  the  wife,  whereby  her 
husband  became  insane  and  was  lost  to  her: 
Flandermeyer   v.   Cooper,   85   Ohio   St.   327; 


to  which  may  be  added  assault  and  battery 
or  other  wilful  trespasses." 

In  Gearing  v.  Berkson,  223  Mass.  257,  111 
N.  £.  785,  wherein  it  appeared  that  the  de- 
fendant sold  meat,  which  was  unfit  for  con- 
sumption, to  the  plaintiff,  which  made  her 
husband  and  herself  ill,  the  court  held  that 
she  could  not  recover  consequential  damages 
for  the  loss  of  consortium,  saying:     "Conse- 
quential damages  for  loss  of  consortium  can- 
not be  recovered  in  either  case.     Feneff  v. 
New  York  Cent.  etc.  R.  Co.  203  Mass.  278; 
Bolger  V.  Boston  £1.  R.  Co.  205  Mass.  420; 
VVhitcomb  v.  New^  York,  etc.  R.  Co.  215  Mass. 
440,  442.     See  Columbia  Law  Review,  122." 
In   Patelski  v.   Snyder,   179   III.  App.   24, 
it  appeared  that  the  plaintiff's  husband  was 
injured  while  in  the  employ  of  the  defendant. 
The  plaintiff  brought  suit  for   damages  for 
the  loss  of  the  comfort,  society  and  assist- 
ance of  her  husband  by  reason  of  the  injury. 
The   court  held  that  the  wife   was  not  en- 
titled to  a  separate  action  but  that  the  hus- 
band had  the  right  to  sue  for  all  damages 
sustained  by  him,  saying:  "The  Uav  of  1869 
indeed  not  only  gave  her  the   right  to  sue 
in  her  own  name  for  her  earnings*  but  for 
the  first   time  gave  her   the  right  to  those 
earnings,  which  previously  had  belonged  to 
her  husband.     But   the   law  of   1874,  while 
extending  the  legal  independence  of  a  mar- 
ried woman  as  to  all  legal  proceedings  and 
in  many  particulars  increasing  her  responsi- 
bilities and  diminishing  those  of  her  husband, 
did   not  imdertake,  as   we  read  it,  to  give 
her  any  more  control  of  her  husband's  prop- 
erty,   earnings    or    other    choses    in    action 
than    she    had    before.      Nor    did   it   create 
for    her    a    right    of    action    for    personal 
injuries   to   him    which   did    not   before   ex- 
ist.     The    question    then    is,    did    such    a 
right   exist   before   the   passage   of  the   act. 
It  does  not,  in  this  view,  advance  the  argu- 
ment to  point  to  the  fact  that  the  husband 
had  before  and  has  now  the  right  of  action 
for  an  injury  to  his  wife,  whereby  he  was 
deprived  of  her  services,  for  he  had  and  has 
a  legal  right  to  her  services  before  and  since 
the  passage  of  the  act,  as  indeed  seems  to 
be  recognized  by  the  statute  of  1869,  which 
expressly  declares  that  the  act  shall  not  be 
construed  to  give  to  the  wife  any  right  to 
compensation    for   any   labor   performed'  for 
her  husband.    But  we  cannot  find  in  the  law 
as    it   existed   before   the   Acts   of    1869   or 
1874  any  such  legal  right  or  interest  of  the 
wife   in   the   labors  or   services  of  her   hus- 
band.    The  theory  of  the  law  was  different. 
Imposing  on   the  husband  the  duty  of  sup- 
porting his  wife  and  family,  it  gave  to  him 
solely   the  right  to  dispose  of  his  labor  in 
any  way  he  saw  fit,  and  gave  to  him  solely 
the  right  to  the  wages  he  earned,  which  were 
the  means  with  which  these  obligations  were 
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to  be  met.  And  to  him  belonged  the  compen- 
sation for  an  injury  which  deprived  him  of 
those  wages.  The  compensation  thus  re- 
ceived was  supposed  to  *  furnish  him  the 
means  to  meet  his  family  obligations, 
as  his  wages  previously  had  done.  Nor  can 
we  find  any  authority  to  sustain  an  action 
like  the  present  one,  unless  those  cases  which 
have  supported  the  right  of  the  wife  to  sue 
for  alienation  of  her  husband's  affections, 
and  the  case  cited  by  the  plaintiff  in  error 
(CUrk  V.  Hill,  89  Mo.  App.  541),  in  which 
the  St.  Louis  court  of  appeals  sustained 
the  right  of  a  wife  to  damages  given  to  her 
by  the  lower  court,  for  the  defendant's  driv- 
ing her  husband  to  insanity  by  threats,  can 
be  so  considered.  We  think  this  la«t  case 
may  be  disregarded.  The  real  question  in- 
volved seems  hardly  to  have  been  considered, 
the  court  is  of  inferior  jurisdiction,  and  the 
opinion  is  very  summary,  citing  in  its  sup- 
port only  a  case  of  an  action  for  the  aliena- 
tion of  a  husband's  affections.  And  although 
there  is  much  variation  in  the  reasoning  of 
the  opinions  in, the  many  reported  cases  from 
various  jurisdictions  which  have  supported 
actions  for  such  alienation,  we  think  that 
the  soundest  ground  on  which  they  have  ever 
been  put  has  been  that  the  common  law  gave 
to  a  married  woman  the  right  to  the  action 
for  loss  of  the  'consortium'  of  her  husband, 
but  that  the  enabling  acts  which  allowed 
her  to  sue  without  joining  her  husband  have 
given  to  her  the  first  practicable  method  of 
enforcing  that  right/* 
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Quo  Warranto  ^  Demurrer  —  Effeot  as 
Admiaslon* 

A  demurrer  to  an  information  in  the  nature 
of  a  quo  warranto  admits  the  charge  of  the 
information  that  the  demurrant  intrudes  into 
and  unlawfully  holds  and  exercises  the  office, 
but  where  the  information  itself  shows  that 
a  demurrant  is  entitled  to  the  office,  the  aver- 
ments are  inconsistent  and  the  demurrant  is 
entitled  to  judgment. 

Information  —  By  Whom  Brought. 

Informations  in  the  nature  of  a  quo  war- 
ranto under  our  statute  are  of  three  classes: 
(1)  By  the  attorney  general  without  leave  of 
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the  court  at  his  own  discretion;  (2)  in  the 
name  of  the  attorney  general  by  leave  of  the 
court  at  the  instance  of  any  person  desiring 
to  prosecute;  <3)  under  section  4  of  the  act 
where  the  question  is  of  usurpation  or  intru- 
sion into  a  municipal  office  or  franchise,  by  a 
citizen  who  believes  himself  lawfully  entitled 
to  such  office  or  franchise. 

[See  6  Ann.  Cas.  463;  13  Ann.  Cas.  1063.] 

Scope  of  Relief  ^  Detennination  of 
Title  to  Office. 

Even  in  the  case  of  information  in  the  na- 
ture of  a  quo  warranto  as  to  a  municipal 
office  or  franchise,  the  title  of  the  relator 
could  not  be  put  in  issue  prior  to  1895.  Un- 
der the  act  of  that  year  (Comp.  St.  p.  4214) 
it  is  not  incumbent  on  the  relator  to  put  his 
own  title  in  issue;  but  "the  defendant  is  per- 
mitted to  do  so,  and  the  court  will  then 
determine  which  claimant  if  either  is  entitled 
to  the  office.  Manahan  v.  Watts,  64  N.  J.  L. 
465,  explained. 
Wlio  May  Be   Relator  —  Keoessity   of 

Interest  in  Office. 

In  case  of  an  information  in  the  nature  of 
quo  warranto  under  section  1  of  the  act  in 
the  name  of  the  attorney  general  by  leave  of 
the  court,  any  person  desiring  to  prosecute 
may  be  relator.  He  need  not  himself  claim 
the  office;  but  leave  of  the  court  will  not 
be  granted,  unless  the  relator  is  acting  in  good 
faith  in  vindication  of  his  own  rights  or 
those  of  the  public  or  a  portion  of  the  public. 

Joinder  of  Parties  Defendant. 

An  information  in  the  nature  of  quo  war- 
ranto will  lie  jointly  against  several  members 
of  a  board  of  trustees  of  a  cemetery  company. 

[See  note  at  end  of  this  case.] 
Cemeteries  ^  Cemetery  Association   ^ 

Bigkt  to  Vote. 

Creditors  of  a  cemetery  company,  under  the 
general  laws  relating  to  cemeteries,  have  no 
right  to  vote  at  an  election  of  trustees. 

Officers  of  Association  —  Proceedings 
to  Try  Title  —  Judgment  on  Bemur- 
rer. 

Where  an  information  in  the  nature  of  quo 
warranto  shows  that  a  cemetery  company  had 
fifteen  trustees;  that  the  terms  of  five  only 
had  expired  and  the  terms  of  ten  had  not 
expired;  that  nevertheless  an  attempt  had 
been  made  to  elect  nine  as  successors  of  the 
fifteen,  a  judgment  of  ouster  follows  a  de- 
murrer to  the  information  as  to  any  defend- 
ant who  is  brought  into  court,  and  not  shown 
by  the  information  itself  to  be  entitled  to  the 
office. 

(Syllabus  by  court.) 

Appeal  from  Supreme  Court. 

Quo  warranto  proceeding.  Albert  W.  Bon- 
ynge,  relator,  and  Adam  Frank  et  al.,  defend- 
ants. Judgment  for  relator.  Defendants  ap- 
peal. The  facts  are  stated  in  the  opinion. 
Modified. 

Waldron  M.  Ward  and  Pitney y  Hardin  d 
Skinner  for  appellants. 

Merritt  Lane  for  respondent. 
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[240]  SwAYZE,  J. — Much  difficulty  has  been 
caused  by  the  manner  in  wliich  the  printed 
case  is  made  up.  We  have  only  the  informa- 
tion in  the  nature  jof  a  quo  tcurranto,  a  de- 
murrer by  > the  defendant  Cerrata,  a  separate 
demurrer  by  the  defendant  Moses,  and  a  joint 
judgment  against  both.  The  other  defendants 
are  not  shown  to  have  been  brought  into 
court.  The  practice  is  set  forth  in  Atty.-Gen. 
V.  Delaware,  etc.  R.  Co.  38  N.  J.  L.  282.  It 
is  unfortunate  that  in  this  state  of  the  rec- 
ord we  can  deal  only  with  the  cases  of  Cerrata 
and  Moses. 

The  real  question  is  whether  a  group  of  nine 
trustees  of  a  cemetery  association,  who  may 
be  called  the  Frank  party,  or  a  group  of 
fifteen  who  may  be  called  the  Bonynge  party, 
are  entitled  to  the  office.  The  Frank  party 
claim  under  an  election  [241]  held  April  25th, 
1913,  at  which  an  effort  was  made  to  reduce 
the  number  of  trustees  from  fifteen  to  nine, 
and  to  elect  the  nine  then  and  there.  The 
Bonynge  party  claim  ten  under  a  previous 
election  for  terms  not  yet  expired,  and  five 
under  an  election  held  on  the  same  day  as  that 
under  which  the  Frank  party  claim. 

The  pleadings  are  unusual.  The  informa- 
tion recites  that  it  was  exhibited  with  leave 
of  the  court  in  the  name  of  the  attorney-gen- 
eral, and  although  no  rule  to  show  cause  or 
order  granting  leave  is  printed  in  the  case, 
the  defendants  do  not  dispute  the  fact,  if,  in- 
deed, they  could  dispute  it  in  the  face  of  their 
own  demurrer.  We  must  assume,  therefore, 
that  the  question  of  the  propriety,  of  the  in- 
formation was  adjudicated  by  the  justice 
who  gave  leave  to  exhibit  it  in  the  Supreme 
Court.  Tlie  change  in  the  statute  since  the 
decision  of  State  v.  Utter,  14  N.  J.  L.  84,  by 
virtue  of  which  leave  may  be  by  a  single  jus- 
tice instead  of  by  the  court,  makes  the  lan- 
guage of  Chief  Justice  Hornblower  inapplica- 
ble. The  demurrer  does  not  under  present 
practice  in  effect  seek  to  review  a  point  al- 
ready adjudicated  by  the  court;  and  we  do 
not  doubt  that  the  action  of  the  justice  may 
be  thus  reviewed.  The  demurrer  admits  the 
truth  of  the  facts  that  are  well  pleaded. 
Among  these  are  the  averments  that  the  term 
of  office  of  but  five  members  of  the  board  of 
trustees  expired;  that  Frank  arbitrarily  re- 
fused to  permit  any  of  certain-named  person, 
lotowners  and  creditors,  to  participate  in  the 
meeting,  and  refused  to  permit  them  to  vote; 
that  he  declared  a  resolution  adopted  reduc- 
ing the  number  of  trustees  from  fifteen  to 
nine;  and  nominated  nine  persons  for  trus- 
tees, although  the  terms  of  office  of  ten  exist- 
ing trustees,  including  the  relator,  had  not 
expired;  that  he  refused  to  permit  votes  to 
be  cast  by  persons  representing  seventeen 
lots;  that  the  nine  directors  constituting  the 
Frank  party  usurp,  intrude  into  and  unlaw- 
fully   hold   and    exercise   the    office   of   trus- 


tees. These  averments  suffice  to  entitle  the 
relator  to  judgment  against  Cerrata.  The 
demurrer  admits  the  fact  that  the  demurrant 
usurps,  intrudes  into  and  unlawfully  holds 
and  exercises  the  office.  Davis  v.  Davis,  57 
N.  J.  L.  203,  204,  31  Atl.  218.  [242]  On  the 
face  of  the  pleadings  the  relator  would  be 
entitled  to  judgment  of  ouster  unless  there  is 
some  defect  in  the  information  which  pre- 
vents the  result.  As  to  Moses  there  is  such 
a  defect.  The  information  shows  that  his 
term  has  not  expired.  As  to  him  the  aver- 
ments are  inconsistent  and  he  is  entitled  to 
judgment.  The  judgment  below  against  him 
must  therefore  be  reversed,  to  the  end  that 
judgment  on  the  demurrer  may  be  entered  u\ 
his  favor.  We  proceed  to  the  case  of  Cerrata. 
The  defendants  argue  that  the  relator  is 
not  shown  to  have  any  right  to  exhibit  the 
information.  The  point  is  that  although  the 
demurrer  admits  that  the  relator  is  one 
of  the  hold-over  trustees,  his  title  to  the  office 
is  not  fully  set  out  in  the  information.  The 
demurrants  have  conceived  the  notion  that 
under  our  present  act  an  information  in  the 
nature  of  quo  warra/nto  is  no  longer  wiiat  it 
was,  a  public  proceeding  to  determine  a  pub- 
lic right,  but  rather  a  mere  civil  suit  inter 
partes  to  determine  which  is  entitled  to  an 
office.  The  error  has  arisen  from  the  failure 
to  observe  the  three  different  species  of  in- 
formation— first y  an  information  by  the  at- 
torney-general alone  without  leave  of  the 
court  at  his  dwn  discretion;  second,  an  in- 
formation under  section  1  of  the  act  (Comp. 
Stat.  p.  4210)  in  the  name  of  the  attorney- 
'  general  by  leave  of  the  court  at  the  instance 
of  any  person  desiring  to  prosecute;  thirdy 
an  information  under  section  4  of  the  act 
(Comp.  Stat.  p.  4212)  where  the  question  is 
of  usurpation  or  intrusion  into  a  municipal 
office  or  franchise  by  a  citizen  who  believes 
himself  lawfully  entitled  to  such  office  or 
franchise.  The  rights  of  the  attorney -gen- 
eral on  his  own  initiative  come  from  the 
common  law;  the  right  of  any  person  desir- 
ing to  prosecute  in  the  name  of  the  attorney- 
general  comes  from  section  1  of  the  act  of 
1795  (Pat.  L.  p.  177),  as  amended  in  190* 
(Pamph.  L.  p.  376;  Comp.  Stat.  p.  4210); 
the  right  of  the  claimant  of  a  municipal  office 
to  proceed  in  his  own  name  conies  from  the 
act  of  1884.  Pamph.  L.  p.  320;  Comp.  Stat, 
p.  4212.  It  is  only  the  third  class  that  re- 
sembles a  civil  suit  inter  partes.  Even  in 
cases  of  that  class,  under  the  act  as  originally 
passed,  the  title  [243]  of  the  relator  could 
not  be  put  in  issue.  Davis  v.  Davis,  57  N.  J. 
L.  203,  31  Atl.  218.  In  that  case  the  court 
said  that  the  demurrer  which  was  to  the  in- 
formation had  no  effect  but  to  admit  the 
usurpation  of  the  defendant  of  the  office  in 
question.  The  next  year  the  legislature 
passed  the  act  of  1896    (Pamph.  L.  p.  82), 
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which  now  appears  as  section  12  (Comp.  Stat. 
p.  4214),  with  the  addition  of  the  words  ''that 
the  very  rigiit  may  be,  determined  in  the  one 
proceeding."  It  was  held  under  this  statute 
(Manahan  v.  Watts,  04  N.  J.  L.  465,  470) 
that  the  relator  must  show  a  title  in  himself 
before  he  can  properly  inquire  by  what  au- 
thority the  respondent  exercises  the  same. 
The  court  referred  to  the  first  decision  in  Davis 
V.  Davis,  57  N.  J.^  L.  80,  30  Atl.  184,  on  <the 
motion  to  strike  out  the  plea  and  not  to  the 
later  decision  in  the  same  case  u^on  demurrer 
to  the  information  cited  above.  We  think  it 
clear  that  the  court  did  not  mean  to  decide 
that  it  was  incumbent  on  the  relator  to  put 
his  own  title  in  issue.  The  legislature  could 
not  have  meant  to  require  that,  since  it  left 
the  act  of  1884  unchanged,  and  under  the 
4&ct,  as  Chief  Justice  Beasley  said  in  the  sec- 
ond Davis  case  (57  N.  J.  L.  505)  :  ''So  clear 
is  the  legislative  expression  on  this  point  that 
it  does  not  even  make  the  possession  of  title 
in  the  relator  a  prerequisite  to  his  right  to 
bec«me  the  actor  in  the  procedure,  for  it  be- 
stows that  privilege  on  'the  citizen  who  mere- 
ly believes  hvmaelf  lawfully  entitled  to  such 
office.'  "  Wliat  the  act  of  1895  did  was  to 
give  the  defendant  the  right  to  put  the  title 
of  the  relator  in  issue.  Tliat  such  was  the 
effect  of  the  legislation  is  shown  by  the  deci- 
sion in  Magner  v.  Yore,  75  X.  J.  L.  198,  66 
Atl.  948.  In  that  case  the  relator,  although 
he  had  not  set  forth  his  title  in  the  informa- 
tion, had  judgment  because  the  defendant  had 
n*)t  by  his  plea  challenged  the  relator's  title. 
In  Bullock  V.  Biggs,  78  N.  J.  L.  63,  73  Atl. 
69,  the  defendant  avoided  that  difficulty  and 
<?hallenged  relator's  title  by  plea.  Finally, 
in  Dunham  v.  Bright,  86  N.  J.  L.  391,  90 
Atl.  255,  the  dual  aspect  of  an  information 
in  the  nature  of  a  quo  ic<jiA^anto  was  recog- 
nized, the  present  Chief  Justice  saying:  "Tlie 
rights  of  the  public  as  well  as  those  of  the 
parties  are  involved."  And  the  language  of 
the  opinion  in  Manahan  v.  Watts,  as  far  as 
it  was  to  the  contrary,  was  recognized 
[244]  as  mere  dictum.  We  have  dealt  with 
this  question  at  greater  length  than  was 
really  justifiable,  and  we  have  done  so  because 
of  the  apparent  sincerity  of  the  argument  that 
the  relator  has  failed,  since  he  has  failed  to 
set  forth  his  title  in  his  information.  But 
the  present  case  does  not  arise  under  section 
4;  it  arises  under  section  1.  Under  that  sec- 
tion any  person  desiring  to  prosecute  is  au* 
thorized  to  exhibit  an  information.  To  guard 
against  abuse  of  the  right,  leave  of  the  court 
is  required,  and  that  leave  would  not  be  grant- 
ed unless  the  justice  was  satisfied  that  the 
relator  was  acting  in  good  faith  in  vindica- 
tion of  his  own  rights  or  those  of  the  public, 
or  a  portion  of  the  public.  In  this  case  the 
question  was  decided  in  relator's  favor,  and 
the   defendant   does   not   question   the    good 
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faith  of  the  relator,  nor  that  his  object  is 
either  to  vindicate  his  own  right  as  trustee, 
or  lotowner,  or  the  rights  of  liis  fellow-lot- 
owners,  against  the  anarchy  that  would  re- 
sult from  two  boards  of  trustees  assuming  to 
manage  the  cemetery. 

It  is  further  urged  that  an  information 
will  not  lie  against  several  persons  claiming 
to  be  a  board  of  trustees.  The  theory  seems 
to  be  that  each  trustee  holds  an  independent 
position  which  must  be  made  the  subject  of  a 
several  suit.  We  do  not  doubt  that  each  trus- 
tee holds  his  own  office,  and  that  an  informa- 
tion could  be  maintained  against  each  alone; 
but  that  is  too  narrow  a  view  to  take  of  the 
case.  The  real  question  is  whether  the  Frank 
party  constitute  the  board  of  trustees,  or 
whether  as  a  board  they  are  usurpers.  This 
can  best  be  determined  by  bringing  all  the 
individual  members  into  court  in  the  same 
suit.  In  that' suit  can  be  determined  any  fun- 
damental question  that  affects  the  title  of  all, 
and  at  the  same  time  any  question  that  affects 
the  title  of  one  only.  The  point  arose  in  the 
King's  Bench  as  long  ago  as  1776.  An  in- 
formation was  filed  against  six  different  per- 
sons for  usurping  three  different  offices,  affect- 
ing the  legality  of  the  membership  of  the 
freemen  and  free  burgesses  and  common 
councilmen  of  a  town.  The  point  was  dis- 
tinctly taken  and  overruled  by  Lord  Mans- 
field and  his  associates.  Symmers  v.  Rex, 
Cowp.  (Eng.)  489.  A  precedent  of  an  in- 
formation against  [245]  several  persons 
usurping  the  offices  of  burgess  and  freemen 
of  a  borough  is  given  in  6  Went.  PI.  154.  A 
similar  question  has  arisen  in  Rhode  Island. 
State  V.  Keam  (R.  I.)  22  Atl.  322.  This  was 
an  information  against  seven  acting  as  a  town 
council.  T4ie  court  said:  "They  are  all 
members  of  one  body,  having  joint  functions; 
and  even  if  it  appeared  that  certain  members 
have  been  properly  elected  and  others  not, 
there  is  no  reason  why  a  judgment  of  ouster 
against  those  who  are  not  entitled  to  the 
office  may  not  be  rendered."  We  need  not 
go  outside  our  own  courts  for  cases  in  point. 
As  long  ago  as  1828,  an  information  was  filed 
against  seven  men  who  claimed  to  be  trus- 
tees of  a  Presbyterian  church;  six  claimed 
under  one  election,  one  under  another  elgction. 
No  difficulty  was  raised  to  the  procedure  by 
George  Wood,  who  was  counsel  for  the  de- 
fendants. In  1914,  in  Dunham  v.  Bright,  al- 
ready cited,  an  information  was  filed  against 
the  members  of  a  board  of  education.  No 
difficulty  was  found  by  reason  of  misjoinder. 

The  suggestion  that  the  effect  of  a  judgment 
for  the  relator  would  be  to  oust  the  corpora- 
tion itself  of  its  franchise  hardly  merits  dis- 
cussion. Tlie  last  cases  cited  are  sufficient. 
The  information  is  not  an  attack  upon  the 
existence  of  the  corporation,  or  even  an 
attempt  to  oust  all  the  trustees.     The  only 
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controversy  is  as  to  the  personnel  of  the 
board.  If  the  Frank  party  are  ousted,  the 
association  still  has  trustees.  The  judgment 
against  Cerrata  is  therefore  affirmed,  with 
costs. 

We  have  said  enough  to  dispose  of  the  case. 
It  may  gratify  counsel  to  know  that  we  have 
considered  the  fundamental  question  and 
agree  with  the  Supreme  Court  that  creditors 
had  no  right  to  vote.  Section  1  of  the  act 
of  1848,  as  amended  in  1879  (Comp.  Stat.  p. 
372),  is  obviously  inconsistent  with  the  act 
of  1899  (Comp.  Stat.  p.  391),  which  regu- 
lates the  right  to  vote,  as  well  as  the  number, 
qualifications  and  terms  of  office  of  trustees. 
By  the  later  act,  proprietors  of  lots  who  are 
of  full  age  are  made  the  electors  and  the  num- 
ber of  trustees  may  be  as  many  as  fifteen. 
The  West  Ridgelawn  Cemetery,  which  is  the 
one  now  involved,  had  evidently  [246]  act- 
ed under  the  act  of  1899,  since  it  is  shown 
by  the  information  to  have  had  fifteen  trus- 
tees; the  act  of  1848  permitted  twelve  only. 
Whether  the  corporation  had  acted  under 
the  act  of  1899  and  thereby  assented  to  the 
deprivation  of  creditors  of  the  right  to  vote 
is  not,  however,  important.  In  the  present 
case,  the  creditors  who  were  not  allowed  to 
vote  are  not  averred  in  the  information  to 
have  owned  and  held  "bonds,  stock  or  other 
duly-authorized  evidences  of  debt."  The  aver- 
ment that  under  the  statute  they  had  the 
right  to  cast  forty -nine  votes  is  a  mere  aver- 
ment of  a  legal  conclusion.  The  facts  stated  do 
not  show  that  they  were  qualified  electors  even 
under  the  act  of  1848,  as  amended  in  1879. 
The  fact  that  creditors  have  no  vote  under 
the  act  of  1899,  and  that  their  votes  were 
properly  rejected,  would  not  be  dispositive 
of  the  case.  It  appears  that  ten  trustees  held 
over.  If  the  reduction  of  the  nuihber  to  nine 
was  properly  effected,  the  board  was  more 
than  full  and  the  defendants  could  not  be 
elected  because  there 'were  no  vacancies.  Sec- 
tion 1  of  the  act  of  1899  provides  for  a  classi- 
fication of  the  trustees  first  elected,  one  class 
to  hold  for  one,  one  class  for  two,  and  one 
class  for  three  years.*  Section  2  provides  that 
trustees  chosen  subsequent  to  the  first  elec- 
tion shall  hold  their  places  for  three  years. 
The  clear  intent  was  that  trustees  should 
hold  for  three  years,  except  so  far  as  the 
classification  made  necessary  shorter  terms 
for  some  at  the  beginning.  The  information 
shows  that  the  term  of  office  of  but  five  out 
of  fifteen  trustees  expired ;  and  that  the  terms 
of  ten  had  not  expired.  This  could  only 
be  if  fifteen  had  been  elected  prior  to  the 
meeting  now  in  question.  The  necessary  infer- 
ence is  that  the  election  of  1913  was  not  the 
first  election.  It  is  only  at  the  first  election, 
according  to  the  express  language  of  section 
2,  that  a  full  board  of  such  number  as  may  be 
determined  shall  be  elected.    The  attempt  to 


determine  a  different  number,  and  to  elect 
a,  full  board  at  the  election  of  1913,  waa 
illegal,  and  the  defendants  seem  to  be  guilty 
of  intrusion,  as  Cerrata  for  himself,  admita 
by  his  demurrer.  There  can,  however,  be  no^  ^ 
judgment  of  ouster  except  [247]  as  against 
Cerrata,  since  Moses  is  entitled  to  judgment 
in  his  favor,  and  the  others  do  not  appear 
to  have  been  brought  into  court.  As  to  the 
Bonynge  party,  who  are  also  defendants^ 
there  is  no  issue  to  be  decided.  Tliey,  too, 
have  not  beep  brought  into  court. 

For  affirmance  as  to  Cerrata:  The  Chan- 
cellor, Chief  Justice,  Garrison,  Swayze,  Par- 
ker, Bergen,  Kalisch,  Black,  White,  Terhime, 
Heppenheimer,   Williams,   Gardner,  J  J. — 13. 

For  reversal.    None. 

For  affirmance  as  to  Moses:    None. 

For  reversal:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Parker,  Bergen,  Ka- 
lisch, Black,  White,  Terhune,  Heppenheimer, 
Williams,  Gardner,  JJ. — 13. 


NOTE. 

Joinder   of   Parties   in   Qno   Warranto 

Proceedings. 

Parties  Plaintiff: 

In  General,  214. 

Under  statute,  215. 
Parties  Defendant: 

Introductory,  216. 
Joinder   of   Individuals   Claiming  Public  or 
Private  Office: 

In  Absence  of  Statute,  216. 

Under  Statute,  218. 
Joinder  of  Corporation  or  Other  Body  with 

Individual  or  Organization,  222. 


Parties  Plaintiff, 
In  General. 

The  proceeding  by  writ  of  quo  warranto  at 
common  law  was  a  civil  remedy  available 
only  to  the  state  or  sovereign  for  its  protec- 
tion against  the  usurpation  of  public  offices  or 
franchises  or  the  misuse  or  nonuse  of  powers 
granted  by  it  to  individuals.  The  proceeding 
by  an  information  in  the  nature  of  a  writ  of 
quo  warranto  was  originally  a  criminal  pro- 
ceeding for  the  punishment  of  usurpers  of 
public  offices,  and  even  as  used  at  the  present 
time  is  criminal  in  form,  the  penalty  being  a 
nominal  fine  in  addition  to  the  forfeiture 
of  the  franchise  illegally  held  or  misused,  or 
no  fine  at  all.  It  now  lies  in  all  cases  where 
formerly  the  writ  of  quo  warranto  would  have 
issued  but  in  no  other  cases  unless  otherwise 
provided  by  constitutional  or  statutory  au- 
thority. From  the  nature  of  the  proceedings 
therefore  the  state  is  the  only  proper  party 
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plaintiff,  although  in  some  jurisdictions  by 
statute  private  individuals  are  authorized  to 
bring  the  action  in  their  own  names.  (See 
23  Am.  &  £ng.  £nc.  of  Law,  2d  ed.  596-600, 
614-616.) 

It  would  therefore  seem  to  follow  that 
independently  of  any  statute  permitting  an 
individual  to  bring  the  action  in  his  own 
name,  the  failure  to  join  individuals  as  par- 
ties plaintiff  with  the  state  in  quo  warranto 
proceedings  does  not  make  the  pleading  de- 
fective. 

Thus  it  has  been  held  under  the  practice 
of  the  state  of  Delaware  that  an  information 
in  tlie  nature  of  quo  warranto  in  the  name 
of  the  state  on  the  relation  of  the  attorney 
general  founded  on  and  supported  by  the 
affidavit  of  an  interested  person  is  sufficient 
without  formally  joining  that  person  as  a 
party  to  the  information.  State  v.  Brooks 
(Del.)   74  Atl.  37. 

In  State  v.  Barr,  90  Neb.  766,  134  N.  W. 
525,  the  quo  warranto  proceedings  arose  out 
of  an  election  to  a  public  office  both  candidates 
for  which  received  an  equal  number  of  votes, 
and  the  defendant  in  the  action,  one  of  the 
candidates,  had  been  the  incumbent  during  the 
preceding  term  and  continued  to  hold  the 
office  insisting  that  the  result  of  the  election 
was  equivalent  to  no  election  at  all.  It  was 
held,  on  the  refusal  of  the  county  attorney  to 
institute  the  proceedings,  that  the  action  was 
properly  brought  on  the  relation  of  the  other 
candidate  and  that  it  was  unnecessary  to 
join  as  parties  the  voters  who  had  supported 
the  relator  at  the  election,  the  court  saying: 
**The  relator  signed  and  verified  the  informa- 
tion and  has  a  direct  legal  interest  in  the 
action.  It  is  to  be  presumed  that  those  who 
voted  for  the  relator  would  desire  him  to 
qualify  and  hold  the  office,  but  this  does  not 
constitute  such  a  direct  legal  interest  as  to 
make  them  necessary  parties  to  the  litiga- 
tion-"    , 

Under  Statute. 

In  a  number  of  jurisdictions  statutes  have 
been  enacted  requiring  persons  at  whose  re- 
lation quo  warranto  proceedings  are  instituted 
to  join  in  the  litigation  as  parties  plaintiff. 

Thus  an  Alabama  act  (Civil  Code  of  1896, 
§  3426)  provides  as  follows:  "Whenever  an 
action  is  brought,  under  the  provisions  of 
this  chapter,  on  the  information  of  any  per- 
son, his  name  must  be  joined  as  plaintiff  with 
the  stale.*'  Tlvis  section  is  a  re-enactment  of 
section  :n72  of  the  Code  of  1886.  See  Mont- 
gon:ery  v.  State,  107  Ala.  372,  18  So.  157. 
Cnder  that  statute  it  is  necessary  that  the 
relator  in  quo  warranto  proceedings  should  be 
joined  with  the  state  as  a  party  plaintiff. 
West  End  v.  State,  138  Ala.  295,  36  So.  423. 

It  has  been  held  that  the  opening  sentence 
Sn  a  petition  for  a  writ  of  quo  warranto  which 
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stated  that  "Your  petitioner  (H.  W.  Hamil- 
ton) and  relator,  the  state  of  Alabama  by  the 
relation  of  H.  W.  Hamilton,  respectfully 
represents,"  showed  sufficiently  that  the  re- 
lator was  joined  as  a  plaintiff  in  the  pro- 
ceedings as  required  by  the  statute.  State  v. 
Kitchens,  148  Ala.  385,  41  So.  871. 

A  statute  of  the  territory  of  Dakota  (Code 
Civil  Procedure,  ch.  26,  §  535)  provided  as 
follows:  ''When  an  action  shall  be  brought 
by  the  district  attorney  by  virtue  of  this  chap- 
ter, on  the  relation  or  information  of  a  per- 
son having  an  interest  in  the  question,  the 
name  of  such  person  shall  be  joined  with  the 
territory  as  plaintiff."  Under  that  statute  the 
proper  form  in  which  to  entitle  the  action 
has  been  held  to  be:  "The  Territory  of  Da- 
kota ex  rel.  Peter  O.  Peterson,  plaintiffs,  v. 
James  Hauxhurst,  defendant."  Territory  v. 
Hauxhurst,  3  Dak.  205,  14  N.  W.  432.  In 
the  same  case  it  was  held  that  where  the  ac- 
tion was  brought  in  the  name  of  the  territory 
by  one  designated  the  relator,  reference  in  the 
body  of  the  complaint  to  the  "plaintiffs"  was 
a  sufficient  compliance  with  the  statute. 

An  Idaho  act  (Laws,  first  session,  §§  601, 
602)  authorizes  the  intervention  of  interested 
persons  in  litigation  generally  either  as  parties 
plaintiff  or  as  parties  defendant.  That  stat- 
ute has  been  held  not  to  entitle  a  claimant  to 
a  public  office  to  intervene  in  a  statutory  action 
in  the  nature  of  quo  warranto  when  the  action 
is  instituted  in  the  name  of  the  state  at  the  re- 
lation of  another  claimant  against  an  alleged 
•usurper  of  the  office,  the  action  being  quasi 
criminal  in  its  nature  and  intervention  there- 
in not  being  permissible.  People  v.  Green,  1 
Idaho  235. 

An  early  Ifew  York  statute  (Code,  §  434) 
required  that  when  quo  warranto  proceedings 
were  brought  by  the  attorney  general  on  the 
information  of  a  person  having  an  "interest 
in  the  question,"  the  name  of  such  person 
should  be  joined  with  the  state  as  a  party 
plaintiff.  People  v.  Ryder,  12  N.  Y.  433. 
And  see  People  v.  DeBevoise,  27  Hun  596. 
But  failure  to  join  such  an  interested  person 
as  a  party  plaintiff  could  be  cured  by  an 
amendment  without  costs.  People  v.  Walker, 
23  Barb.  (N.  Y.)  304.  And  under  a  subse- 
quent act  (Code  Civ.  Proc.  §§  1948,  1949) 
providing  for  a  proceeding  by  the  attorney- 
general  either  on  his  own  motion  or  on  the  ' 
complaint  of  a  private  person  to  determine 
among  other  things  the  right  to  a  public 
office,  it  has  been  held  that  the  claimant  of 
the  office  must  be  joined  if  his  right  thereto 
is  to  be  determined.  If,  however,  the  action 
seeks  only  to  oust  the  incumbent  the  claim- 
ant need  not  be  made  a  party.  People  v. 
McCIellan,  119  App.  Div.  416,  104  X.  Y.  S. 
447,  reversifuj  54  Misc.  130,  105  N.  Y.  S.  844. 

A  statute  of  yorth  Carolina  (Code  Civil 
Procedure,  §  368  as  amended  by  Act  of  1874- 
1875,  ch.  76)   provides  that  "when  an  action 
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shall  be  brought  by  the  attorney  general  on 
the  relation  or  information  of  a  person  having 
an  interest  in  the  question,  the  name  of  such 
person  shall  be  joined  with  the  state  as  plain- 
tiff," etc.  See  Saunders  v.  Gatling,  81  N.  C. 
298. 

Parties  Defendant, 

Introductory. 

In  treating  the  joinder  of  parties  defendant 
in  quo  warranto  proceedings/ this  subdivision 
of  the  note  excludes  cases  against  corpora- 
tions, public  or  private,  or  the  persons  com- 
posing them,  in  which  quo  warranto  proceed- 
ihgs  were  instituted  affecting  the  existence 
of  the  corporation  or  the  enjoyment  of  its 
franchises,  and  the  joinder  of  other  persons  or 
corporations  in  such  proceedings  as  parties 
defendant,  that  branch  of  the  general  sub- 
ject being  discussed  in  the  notes  to  Arm- 
strong V.  State,  Ann.  Cas.  1913A  565,  and 
People  V.  Toledo,  etc.  R.  Co.  reported  post, 
this  volume,  at  page  224. 

Joinder  of  Individuals  Claiming  Public 
or  Private  Office, 

In  Absence  op  Statutu. 

The  rule  at  common  law  seems  to  be  that 
two  or  more  individuals  claiming  public  or 
private  office  may  be  joined  as  parties  de- 
fendant in  a  quo  warranto  proceeding  when 
the  rights  involved  and  the  proof  in  support 
of  Ihem  are  substantially  the  same.  State  v. 
Stewart,  6  Houst.  (Del.)  373;  State  v.  Simp- 
kins,  77  la.  676,  42  N.  W.  516;  Dunham  v. 
Bright,  85  N.  J.  L.  391,  90  Atl.  255;  State  v. 
Kearn,  17  R.  I.  391,  22  Atl.  322;  State  v. 
Riordan,  24  Wis.  484.  And  see  the  reported 
case. 

Thus,  in  State  v.  Stewart,  supra,  though 
the  question  involved  is  not  discussed,  sev- 
eral alleged  usurpers  of  the  offices  of  vestry- 
men of  a  church  were  joined  apparently  with- 
out objection  as  parties  defendant  in  an 
information  in  the  nature  of  a  writ  of  quo 
warranto  at  the  instance  of  the  state  at  the 
relation  of  persons  claiming  to  have  been 
elected  to  the  contested  offices. 

In  State  v.  Simpkins,  77  la.  676,  42  N.  W. 
516,  a  quo  warranto  proceeding  against  two 
directors  of  a  school  district  to  test  their 
right  to  the  offices  named,  it  was  held  that 
both  incumbents  holding  their  offices  as  al- 
leged illesrallv  bv  election  under  a  law  which 
authorized  the  election  of  one  director  only, 
could  properly  be  proceeded  against  in  one 
action. 

The  reported  case  liolds  that  several  claim- 
ants to  the  offices  of  trustees  of  a  cemetery 
association,  constituting  a  group  of  fifteen 
candidates  of  one  party,  may  file  an  informa- 


tion jointly  against  several  incumbents  of  the 
offices,  nine  in  number,  constituting  a  group 
of  candidates  representing  another  party,  the 
rights  of  both  groups  being  dependent  on  the 
proper  construction  of  certain  statutes  gov- 
erning the  election  of  persons  to  such  offices 
and  under  which  all  claimed  title. 

While  the  question  of  joinder  of  persona 
as  parties  defendant  in  quo  warranto  pro- 
ceedings was  not  raised  in  Dunham  v.  Sright, 
85  X.  J.  L.  391,  90  Atl.  255,  the  individual 
members  of  a  board  of  education  were  joined 
therein  as  defendants  to  quo  w^arranto  pro- 
ceedings instituted  by  several  persons  as  re- 
lators claiming  the  offices  and  seeking  to  oust 
the  defendants.  Both  groups  claimed  the 
offices  by  appointments  alleged  to  be  author- 
ized by  different  acts  of  the  legislature. 

The  joinder  of  several  persons  as  defend- 
ants in  quo  warranto  proceedings  to  inquire 
into  their  right  to  hold  the  offices  of  town 
councilmen  has  been  held  to  be  proper,  there 
being  but  one  ground  on  which  the  informa- 
tion was  based,  and  that  being  common  to 
all  the  defendants.  State  v.  Kearn,  17  R.  I. 
391,  22  Atl.  322,  wherein  the  court  said: 
"The  respondents  urge  three  grounds  of  de- 
murrer to  the  information.  First,  that  the 
several  members  of  the  town  council  of  Lin- 
coln are  joined  as  respondents  in  the  informa- 
tion, instead  of  its  proceeding  against  each 
one  separately,  as  for  a  distinct  office.  The 
court  is  of  opinion  that  this  is  not  erroneous. 
While  undoubtedly  the  title  of  a  single  mem- 
ber of  the  town  council  to  his  office  may  be 
inquired  into  independently  of  the  title  of  the 
others,  the  court  sees  no  sufficient  reason  why, 
upon  allegations  which  affect  the  title  of  all 
alike,  they  may  not  be  proceeded  against  in 
one  information.  They  are  all  members  of 
one  body,  having  joint  functions ;  and  even  if 
it  appeared  that  certain  members  have  been 
properly  elected  and  others  not,  there  is  no 
reason  why  a  judgment  of  ouster  against 
those  who  are  not  entitled  to  the  office  may 
not  be  rendered.  .  .  .  This  information  is 
based  upon  one  ground  which  is  common  to 
all  the  respondents,  namely:  that,  by  reason 
of  the  casting  of  fraudulent  votes,  none  of  the 
respondents  was  elected,  and  that  the  relators 
received  a  majority  of  all  the  votes  legally 
cast  for  town  councilmen  of  the  town  of 
Lincoln  at  the  meeting  held  on  the  first  day 
of  June,  1891.  Tliis  upon  its  face  presents 
a  single  ground  of  inquiry,  and  is,  therefore, 
not  bad  upon  demurrer." 

While  the  right  to  join  several  members  of 
a  board  of  supervisors  in  an  action  to  try 
their  titles  to  office  was  not  discussed  by  the 
court  in  State  v.  Riordan,  24  Wis.  484,  a  foot- 
note to  the  report  of  the  case  states  that 
leave  was  granted  by  the  court  on  an  inspec- 
tion of  the  complaint  to  join  all  the  defend- 
ants in  this  one  action. 
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In  Bartlett  v.  State,  13  Kan.  99,  and  State 
V.  Stickley,  80  S.  C.  64,  15  Ann.  Cas.  136,  61 
S.  E.  211,  128  Am.  St.  Rep.  855,  while  the 
question  of  the  joinder  of  parties  defendant  in 
quo  warranto  proceedings  was  not  discussed 
in  either  case,  alleged  usurpers  of  the  public 
offices  of  mayor  of  a  city,  councilmen  and 
police  judge  were  joined  as  defendants  in  quo 
warranto  proceedings  in  the  former  to  try 
their  title  to  the  offices  named,  and  in  the 
latter  alleged  usurpers  of  the  offices  of  in- 
tendant  and  wardens  of  a  town  were  so  joined. 

While  the  following  decisions  were  to  the 
effect  that  the  joinder  of  the  persons  named 
therein  as  defendants  was  erroneous  or  that 
the  nonjoinder  of  certain  persons  with  the 
defendants  named  was  proper  under  the  cir- 
cumstances of  the  particular  cases,  the  courts 
in  so  deciding  appear  to  have  followed  the 
rule  heretofore  stated.  People  v.  De  Mill,  16 
Mich.  164,  93  Am.  Dec.  179;  Atty.-Gen.  v. 
Cain,  84  Mich.  223,  47  N.  W.  484;  Wilson  v. 
Thompson,  83  N.  J.  L.  57,  83  Atl.  502; 
State  V.  Buttcrfield,  92  Ohio  St.  428,  111  N.  E. 
279;  State  v.  Sullivan,  8  Ohio  Cir.  Dec.  346, 
15  Ohio  Cjr.  Ct.  477;  Griffin  v.  State  (Tex.) 
147  S.  \y.  328. 

Thus  in  the  case  first  cited,  a  quo  warranto 
proceeding  against  certain  persons  for  intrud- 
ing into  the  offices  of  wardens  and  vestrymen 
of  a  church,  it  was  said :  "But  the  informa- 
tion is  bad,  secondly,  because  of  misjoinder 
of  parties,  and  of  causes  of  complaint.  It 
may  be  proper  that  the  two  parties  claiming 
to  be  wardens  should  unite  in  a  proceeding 
to  test  the  right  of  those  in  possession,  and 
that  the  eight  vestrymen  should  do  the  same. 
This  might  depend  upon  the  mode  of  elec- 
tion. But  no  mode  of  election  or  appoint- 
ment could  authorize  persons  claiming  dif- 
ferent offices  to  unite  their  complaints  and 
seek  to  determine  the  title  to  both  offices  in 
one  proceeding,  without  a  statute  specially 
permitting  it.  There  is  no  such  statute  in 
this  state,  and  the  difficulties  in  the  way  of 
making  it  of'service  are  so  great,  that  it  could 
hardly  be  desirable  that  one  should  be  passed. 
It  is  Just  as  competent  to  test  in  one  suit  the 
right  to  the  offices  of  sheriff  and  treasurer  of 
a  county,  as  to  those  of  wardens  and  vestry- 
men in  a  church.  They  may  derive  their 
title  from  the  same  election,  and  the  questions 
in  dispute  may  be  the  same;  but  this  is  no 
more  than  will  often  happen  when  several 
offices  of  the  same  municipality  are  in  con- 
test at  the  same  time.  The  misjoinder  is  as 
fatal  as  it  would  be  for  two  persona  having 
distinct  and  separate  claims  for  trespasses 
committed  by  two  others,  to  join  in  a  suit  to 
recover  damages  therefor.  Tlie  similarity  of 
duties  in  the  two  offices,  or  the  fact  that  tlio 
incumbents  participate  in  the  same  duties,  if 
such  be  the  fact,  cannot  change  this  funda- 
mental rule  in  pleading." 
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In  Atty.-Gen.  v.  Cain,  84  Mich.  223,  47  N. 
W.  484,  a  proceeding  by  writ  of  quo  war- 
ranto to  determine  the  right  of  several  per- 
sons to  serve  as  city  policemen,  after  holding 
that  quo  warranto  proceedings  were  improper, 
the  court  said:  "We  are  also  of  the  opinion 
that  in  any  event  the  four  respondents  in  this 
case  could  not  properly  be  joined  in  one  in- 
formation. The  title  of  one  does  not  depend 
upon  the  title  of  any  other,  and,  if  it  were  a 
case  for  procedure  by  quo  warranto,  each 
would  be  entitled  to  be  proceeded  against 
singly." 

In  Wilson  v.  Thompson,  83  N.  J.  L.  57,  83 
Atl.  502,  three  informations  were  filed  by  the 
attorney-general,  ex  officio,  and  on  behalf  of 
the  state,  one  against  two  persons  each  claim- 
ing to  be  president  of  the  New  Jersey  State 
Dental  Society;  one  against  two  persons  each 
claiming  to  be  the  secretary  of  such  society; 
and  one  against  two  persons  each  claiming  to 
be  the  treasurer  of  such  society;  each  calling 
upon  the  respondents  to  answer  by  what 
warrant  they  and  each  of  them  claim  to  haie, 
use  and  enjoy  such  offices.  In  holding  the 
joinder  of  the  several  respondents  in  one 
information  to  be  improper,  the  court  said: 
"We  think  that  proper  practice  does  not  per- 
mit the  attorney  general  to  join  two  different 
persons  as  respondents  in  one  and  the  same 
information  of  this  character,  except  in  cases 
where  the  rights  involved,  and  the  proof  in 
support  of  them,  are  substantially  the  same. 
Such  was  the  rule  at  common  law  (High 
Extr.  Rem.  (3d  ed.)  661),  and  these  cases 
apparently  do  not  fall  within  the  exception 
stated.  But  this  should  not  result  in  quash- 
ing the  informations.  There  may  be  a  sever- 
ance in  each  case  without  embarrassment,  as 
each  sets  up  separately  the  facts  as  to  the 
election  of  each  respondent,  and  calls  upon 
him  to  show  by  what  warrant  he  claims  the 
office.  Upon  the  filing  by  the  attorney  general 
of  appropriate  pleadings  resulting  in  such 
severance  in  each  case,  the  attorney  general 
may  enter  a  rule  denying  the  motion  to  quash 
the  information  in  each  case.  No  costs  will 
be  allowed  either  party  as  against  the  other." 

A  misjoinder  of  parties  defendant  has  been 
held  to  result  in  a  case  in  which  quo  war- 
ranto proceedings  were  instituted  against 
several  members  of  a  board  of  supervisors 
who,  by  separate  removal  proceedings  brought 
against  each,  were  removed  from  their  offices 
by  the  mayor  of  the  city  but  refused  to 
surrender  them.  The  relators  were  appointed 
to  fill  the  unexpired  terms  of  the  defendants. 
State  V.  Sullivan,  8  Ohio  Cir.  Dec.  346,  15 
Ohio  Cir.  Ct.  477. 

In  State  v.  Buttcrfield,  02  Ohio  St.  428,  111 
N.  E.  279,  a  municipal  officer  brought  quo  war- 
ranto against  persons  claiming  to  be  elected 
city  commissioners.  The  complainant  alleged 
that  the  adoption  of  the  commission  charter 
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was  invalid  ahd  that  he  therefore  held  over. 
It  was  held  that  there  was  a  misjoinder  of 
defendants. 

Where  an  election  was  held  to  fill  four 
vacancies  in  the  offices  of  city  commissioners 
and  there  were  eleven  candidates  for  the 
offices,  it  has  been  held  that  the  three  can- 
didates who  received  the  highest  number  of 
votes  and  were  unquestionably  elected  to  three 
of  the  offices  named  were  not  necessary  par- 
ties defendant  to  quo  warranto  proceedings  in- 
stituted at  the  relation  of  the  candidate 
claiming  the  fourth  office  by  reason  of  having 
received  the  next  highest  number  of  votes 
against  the  fifth  in  order  of  votes  polled  who 
was  alleged  to  be  an  usurper.  Griffin  v.  State 
(Tex.)  147  S.  W.  328.  In  that  case  the  court 
said:  "As  hereinbefore  stated,  there  were 
eleven  candidates  for  four  offices;  and,  as  the 
three  receiving  the  highest  votes  were  un- 
doubtedly elected,  relator  could  have  had  no 
cause  of  action  against  them,  and  they  should 
not,  and  were  not,  joined  in  the  suit.  The 
only  man,  among  the  four  who  were  given 
certificates,  who  was  claimed  to  have  been 
defeated  by  relator  was  appellant,  and  very 
properly  he  was  the  only  one  sued.  Relator 
was  not  seeking  all  four  of  the  offices,  but 
only  the  one  occupied  by  appellant,  and  he 
sued  him.  Tlie  court  therefore  did  not  err 
in  overruling  the  plea  of  nonjoinder  of  par- 
ties. Tlie  other  commissioners  were  neither 
necessary  nor  proper  parties." 

Undkb  Statute. 

In  a  number  of  jurisdictions  statutes  have 
been  enacted  which  authorize  the  joinder  in 
quo  warranto  proceedings  as  parties  defend- 
ant of  several  persons  holding  offices  under 
claims  of  right. 

Thus  an  English  statute  (9  Ann.  ch.  20, 
§  4)  provides  as  follows:  "If  it  shall  ap- 
pear to  the  said  respective  courts,  that  the 
several  rights  of  divers  persons,  to  the  said 
offices  or  franchises,  may  properly  be  deter- 
mined on  one  information,  it  shall  and  may 
be  lawful  for  the  said  respective  courts  to 
give  leave  to  exhibit  one  such  information 
against  several  persons,  in  order  to  try  their 
respective  rights  to  such  offices  or  franchises." 
Under  that  statute  several  claimants  of  simi- 
lar public  offices  in  the  same  county  have 
been  permitted  to  be  joined  in  one  informa- 
tion in  the  nature  of  quo  warranto  against 
them.  Re.^  v.  Foster,  1  Burr.  (Eng.)  573. 
However,  in  Rex  v.  Warlow,  2  M.  &  S.  75, 
a  case  wherein  the  decision  appears  to  have 
iK^cn  rendered  independently  of  any  statute, 
informations  were  filed  against  several  defend- 
ants '*for  exercising  the  office  of  burgess  of 
the  borough  of  Pembroke."  Tlie  court  held 
tlrnt  the  defendants  could  not  be  joined  in  one 
information    because    the    offense    was    not 


joint.  It  is  stated  in  the  headnote  of  the 
report  that  "the  court  will  not  consolidate 
several  informations  against  several  persons 
for  distinct  offices,  for  there  must  be  an 
information  against  each  to  enable  each  to  dis- 
claim." And  in  Rex  v.  Cousins,  7  Ad.  &  El. 
285,  34  E.  C.  L.  92,  2  X.  &  P.  164,  6  Dowl.  3, 
the  court  held  that  it  was  not  authorized  by 
its  decision  on  an  information  filed  against 
one  of  several  claimants  of  the  offices  of 
aldermen  of  a  certain  city  to  bind  the  other 
claimants. 

Under  an  act  of  Parliament  for  Ireland  ( 19 
Geo.  II,  ch.  12,  §  4)  an  information  against 
six  different  claimants  of  three  different 
offices  has  been  held  to  be  good  by  leave  of 
the  court  and  without  the  necessity  of  stating 
such  leave  on  the  record,  it  being  strongly 
intimated  that  such  an  information  was  good 
at  conunon  law.  Symraers  v.  Regem,  Cowp. 
(Eng.)   489. 

A  Canadian  statute  known  as  "Section  225 
of  the  Municipal  Act,"  relating  to  the  election 
of  members  to  municipal  councils,  provides 
as  follows:  "In  case  the  grounds  of  objection 
apply  equally  to  two  or  more  persons  elected 
or  sitting  as  members  of  the  council  .  .  . 
the  relator  may  proceed  by  one  motion  against 
such  persons."  In  Rex  v.  Skelton,  18  Ont. 
W.  Rep.  534,  2  Ont.  W.  X.  748,  23  Ont.  L. 
Rep.  182,  the  relator,  a  defeated  candidate  for 
the  reeveship  of  a  village  of  Mimico,  moved 
before  the  master  in  chambers,  in  the  nature 
of  a  quo  warranto,  to  avoid  the  election  of 
Reeve  Skelton  and  Councillor  Woods.  The 
attack  was  based  on  various  grounds  as 
against  the  two  respondents;  but  not  on  the 
same  grounds  in  all  respects.  The  court 
said:  "Section  225  I  think  only  authorizes 
proceedings  against  more  than  one  person  in 
the  one  motion  when  *the  grounds  of  objec- 
tion,' that  is,  all  the  grounds  set  out  in  the 
notice  'apply  equally  to  two  or  more  persons 
elected.'  Wlien,  as  here,  there  is  a  common 
ground  of  attack,  the  judge  before  whom  the 
different  motions  are  returnable  will  give 
proper  directions  to  enable  the  cases  to  be 
tried  together  and  so  avoid  all  unnecessary 
expense.  The  proceedings  under  the  munici- 
pal act  are  civil  proceedings  and  cannot  Ije 
regulated  by  analogy  to  criminal  proceed- 
ings, nor  do  the  special  provisions  found  in 
the  statute  of  Anne  and  the  En^^lish  Crown 
office  practice  rules  afford  any  guide,  in  fact, 
the  absence  of  these  provisions  indicates  the 
absence  of  the  special  powers  they  confer." 
And  in  Reg.  v.  Hagerman,  31  Ont.  Rep.  036, 
wherein  the  qualifications  of  two  aldermen 
were  in  issue,  it  was  said:  "I  think  the  ob- 
jection was  well  taken,  and  that  it  was 
manifestly  improper  to  join  both  these  cases 
in  one  motion.  The  old  practice  upon  in- 
formation in  the  nature  of  quo  warranto  pro- 
ceeded upon  the  ground  that  an  offense  was 
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charged  and  the  proceedings  against  the  re- 
spondents were  in  the  nature  of  criminal  pro- 
ceedings. It  would  have  been  improper  to 
charge  two  persons  in  one  indictment  each 
with  an  offense  with  which  the  other  had 
nothing  to  do.  It  was  only  where  there  was  a 
joint  offense  that  such  a  course  could  be 
adopted;  and  this  course  is  expressly  sane- 
tioned  by  section  225  of  the  Municipal  Act, 
which  allows  the  relator  to  proceed  against 
two  or  more  persons  in  one  motion  only  in 
case  the  grounds  of  objection  apply  equally 
to  the!  ."  However,  in  Reg.  v.  Keaume,  26 
Ont.  460,  wherein  an  information  in  the 
nature  of  a  quo  warranto  was  filed  against 
several  persons  claiming  different  offices,  it 
was  said  referring  to  55  Vict.  ch.  42  (o), 
sec.  191,  which  appears  to  be  the  same  or 
identical  act:  "Section  191  was  urged  as  a 
reason  for  listening  to  no  objection  which 
was  not  common  to  all  the  cases,  but  that  is 
merely  a  convenient  guide  for  procedure,  so 
that  cases  having  so  much  in  common  that 
they  can  conveniently  be  tried  together  may 
be  combined  in  one  proceeding — ^with  the 
double  advantage  of  economy  and  expedition.'' 
In  Oliver  v.  Roger,  52  Quebec  Super.  Ct.  86, 
wherein  several  councilmen  were  joined  as 
defendants  in  an  information  in  the  nature 
of  quo  warranto,  it  was  held  apparently  in- 
dependently of  a  statute  that  this  was  not  a 
misjoinder  of  parties  defendant,  the  grounds 
for  the  information  being  the  same  as  to  all 
the  councilmen. 

A  California  statute  (Code  Civil  Procedure, 
§  SOS)  provides  that  '^when  several  persons 
claim  to  be  entitled  to  the  same  office  or 
franchise,  one  action  may  be  brought  against 
all  such  persons  in  order  to  try  their  respec- 
tive rights  to  such  office  or  franchise."  Un- 
der that  statute  it  has  been  held  that  three 
claimants  of  the  offices  of  school  trustees  may 
properly  institute  joint  proceedings,  as  rela- 
tors, in  the  name  of  the  state  to  oust  the 
incumbents,  and  in  so  doing  they  do  not 
improperly  unite  three  causes  of  action.  The 
rourt  said :  "The  office  or  franchise  here  was 
the  same.  The  three  trustees  constitute  a 
board,  or  entity,  charged  with  the  perform- 
tnce  of  the  same  public  duty;  and  where  the 
right  of  each  member  of  the  board  depends 
upon  the  same  facts,  as  is  the  case  here,  the 
question  is  whether  the  board,  composed  of 
the  three  persons,  has  a  legal  existence,  and 
the  right  to  exercise  the  powers  conferrrd 
upon  it  as  such."  People  y.  Prewett,  124  Cal. 
7,  56  Pac.  619. 

Under  a  Colorado  statute  (Civil  Code  of 
Procedure,  §  294)  which  enacts  that  "when 
federal  persona  claim  to  be  entitled  to  the 
same  office  or  franchise  one  action  mav  be 
brought  against  all  such  persons  in  order  to 
try  their  respective  rights  to  the  same  office 
or  franchise,**  it  has  been  held  that  an  action 
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of  quo  warranto  against  several  county  com- 
missioners jointly  was  propirly  brought. 
People  v.  Stoddard,  34  Colo.  200,  86  Pac.  251. 
Under  that  statute  where  two  countv  com- 
missioners  were  alleged  to  be  exercising  the 
duties  of  their  offices  without  any  legal  war- 
rant, the  number  of  commissioners  having 
some  time  previously  been  increased  as  was 
elaimed  illegally,  from  three  to  five,  it  has 
been  held  that  if  the  two  commissioners  re- 
ferred to  had  both  been  successors  of  the 
original  incumbents  of  the  unlawfully  es- 
tablished offices  they  might  properly  have 
been  joined  as  defendants  to  an  information 
in  the  nature  of  quo  warranto  against  them: 
As  the  evidence  disclosed,  however,  that  but 
one  of  them  was  such,  the  other  being  a  suc- 
cessor of  one  of  the  original  incumbents  of  the 
three  legally  established  offices,  the  effect  was 
held  to  be  a  misjoinder  of  parties  defendant. 
People  V,  Long,  32  Colo.  486,   77  Pac.  251. 

In  Florida  a  statute  (Rev.  St,  1892,  §  1781) 
provides  for  the  joinder  of  interested  persons 
as  parties  defendant  in  quo  warranto  proceed- 
ings as  follows:  "In  all  proceedings  upon 
writs  of  quo  warranto,  or  upon  information 
in  the  nature  of  such  writs,  or  in  civil  actions 
instituted  to  obtain  the  remedies  obtainable 
by  such  proceedings,  where  the  attorney  gen- 
eral institutes  the  action  and  does  not  make 
all  the  persons  claiming  title  to  the  office 
parties,  it  shall  be  within  the  power  of  the 
court  to  make  parties  defendant  of  all  persons^ 
claiming  the  office  and  not  made  parties  by 
the  attorney  general.  But  the  said  persons 
so  desiring  to  be  made  parties  shall  be  re- 
quired to  set  forth  by  petition  under  oath  a 
prima  facie  case  of  right  and  title  to  the 
office  before  the  court  can  be  required  to  make 
the  order,  and  to  give  security  to  the  satis- 
faction of  the  court  for  the  payment  of  all 
costs  which  may  be  awarded  against  them." 
See  State  v.  Bryan,  50  Fla.  293,  351,  39  So. 
929. 

An  Idaho  statute  (Laws,  first  session,  §  601. 
p.  204)  provides  as  follows:  "Any  person 
shall  be  entitled  to  intervene  in  an  action  who 
has  an  interest  in  the  matter  in  litigation, 
or  in  the  success  of  either  of  the  parties  to 
the  action,  or  an  interest  against  l>oth.  An 
intervention  takes  place  when  a  third  person 
is  permitted  to  become  a  party  to  an  action 
between  other  persons,  either  by  joining  the 
plaintiff  in  claiming  what  is  sought  by  the 
complaint,  or  by  uniting  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff,  or  by 
demanding  anything  adversely  to  both  plain- 
tiff and  defendant."  Section  602  of  the  same 
act  provides  that  "any  third  person  may 
intervene  either  before  or  after  issue  has 
been  joined."  In  proceedings  in  the  nature 
of  quo  warranto  instituted  by  the  state  on  the 
relation  of  one  claimant  to  a  public  office 
against  another  who  was   alleged  to  be  an 
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usurper  thereof  and  in  which  proceedings  a 
tliird  person  Bought  to  intervene  as  another 
claimant  of  the  same  office,  it  was  held  that 
the  proceedings  befng  statutory  and  in  their 
nature  quasi  criminal  the  right  to.  inter- 
vene did  not  exist.  People  v.  Green,  1  Idaho 
235.  The  court  said:  "But,  again,  if  L. 
does  intervene,  he  must  claim  with  the 
plaintiff  or  with  the  defendant,  or  against 
both.  He  certainly  does  not  claim  with  the 
people,  for  they  say  by  the  district  attorney 
that  G.  is  entitled  to  the  office.  He  does  not 
claim  with  G.,  for  he  says  G.  is  a  usurper, 
and  that  he  (L.)  is  entitled  to  the  office. 
He  must  therefore  claim  against  both  the 
people  and  G.  Now,  the  people  alone  can 
have  judgment  of  ouster.  If  he  claims 
against  both  the  people  and  G.,  he  claims 
against  the  prayer  of  the  people,  i.  e.,  the 
ouster  of  G.,  and  also  prays  at  the  same 
time  the  enforcement  of  his  own  right  to  the 
office,  and  his  induction  therein,  which  is 
absurd." 

In  Neiv  York,  in  the  case  of  People  v.  Mc- 
Clellan,  119  App.  Div.  416,  104  N.  Y.  S.  447, 
revering  54  Misc.  130,  105  N.  Y.  S.  844,  sec- 
tions 1948  and  1949  of  the  Code  of  Civil 
Procedure  were  held  to  require  the  joinder 
either  as  a  party  plaintiff  or  party  defendant 
in  quo  warranto  proceedings  instituted  by  the 
attorney  general  of  an  adverse  claimant  of  a 
public  office  held  by  another  under  a  claim  of 
right  to  oust  the  latter  therefrom  where  under 
the  authority  of  section  1949  the  right  of  the 
adverse  claimant  is  also  to  be,  decided  in  the 
action  but  not  otherwise,  and  the  proper  pro- 
cedure for  bringing  to  the  attention  of  the 
court  the  nonjoinder  of  such  a  person  was 
held  to  be  by  demurrer. 

A  statute  of  Pennsylvania  (Quo  Warranto 
Act  of  June  14,  1836,  P.  L.  621,  §  8)  provides 
aa  follows:  "If  it  shall  appear  to  the  court 
or  judge  .  .  .  that  the  several  rights  of 
different  persons  may  be  properly  determined 
by  one  writ,  it  shall  be  lawful  for  such  court 
or  such  judge,  to  make  such  order  or  orders, 
for  the  introduction  or  addition  of  such  per- 
sons into  the  writ,  or  for  notice  to  such  per- 
sons to  appear  and  take  defense,  as  shall  be 
reasonable  and  just."  See  Com.  v.  Dillon,  61 
Pa.  St.  488.  Under  that  act  it  has  been 
held  to  be  improper  to  join  as  a  party  defend- 
ant in  quo  warranto  proceedings  against  a 
councilman,  whose  office  is  claimed  by  the 
relator,  another  councilman  whose  election  as 
such  was  due  as  alleged  to'  the  vote  of  the 
defendant  at  a  meeting  of  the  board,  the 
court  saying:  "In  making  the  present  appel- 
lant a  party  respondent  to  the  quo  warranto 
issued  at  the  suggestion  of  G.  against  K.,  the 
learned  court  below,  apparently  acted  upon 
the  theory  that,  since  the  vote  cast  by  K., 
was  necessary  to  the  election  of  P.,  and  G. 
claimed  the  place  filled  by  the  former,  it  was 


proper  to  determine,  in  these  proceedings,  the 
right  of  the  latter  (P.)  to  occupy  the  office 
to  which  he  had  thus  been  elected.  On  this 
theory,  however,  in  a  single  quo  warranto 
proceeding,  instituted  at  the  suggestion^  of 
any  private  individual  possessed  of  a  personal 
interest  sufficient  to  entitle  him  to  the  writ, 
all  such  official  acts  of  either  K.  or  P.  or 
in  fact,  of  any  other  person  placed  in  coun- 
cils through  their  votes,  might  be  inquired 
into  and,  in  effect,  set  aside,  and  so  on  with- 
out limit;  but  such  is  not  the  law,  and,  if  it 
were,  it  would  inevitably  lead  to  great  con- 
fusion in  the  public  service."  Com.  v. 
Pfromm,  255  Pa.  St.  485,  100  Atl.  276.  But 
it  has  been  decided  under  that  statute  that 
the  title  to  different  offices  depending  on  the 
same  votes  at  the  same  election  may  be  tried 
in  one  proceeding  on  a  writ  of  quo  warranto, 
where  the  decision  as  to  the  validity  of  the 
election  will  be  equally  conclusive  as  to  the 
rights  of  all  of  the  claimants.  Com.  v. 
Stevens,  168  Pa.  St.  682,  32  Atl.  Ill;  Com. 
V.  Wolfgang,  21  Pa.  Dist.  193.  Thus,  in  the 
case  first  cited  it  was  said:  "The  right  to 
separate  and  distinct  offices  held  by  different 
incumbents,  cannot  in  general  be  inquired 
into  in  one  proceeding.  But  in  this  state  the 
practice  in  quo  warranto  is  regulated  by  the 
Act  of  June  14,  1836,  P.  L.  621,  .  .  . 
eighth  section.  .  .  .  The  obvious  purpose 
of  this  provision  is  to  bring  the  proceeding 
under  the  principle  of  equity  practice,  that 

the  court  having  obtained  jurisdiction  of  the 
subject-matter  of  controversy  shall  include 
all  the  parties  to  it,  and  make  a  final  deter- 
mination of  the  whole.  This  is  in  accord- 
,ance  with  the  general  policy  of  the  law,  and 
the  proper  construction  of  remedial  statutes. 
While  the  words  are,  the  'several  rights  of 
different  persons,'  and  it  is  not  expressly  said 
that  the  title  to  different  offices  may  be 
determined  in  one  writ,  yet  the  latter  case  is 
not  excluded  by  the  language  used,  and  may 
be  equally  within  the  intended  remedy.  It 
appears  to  be  clearly  so  in  the  present  case. 
Although  the  offices  in  controversy  are  differ- 
ent, yet  the  title  of  the  incumbents  as  to  all 
of  them  depends  on  the  same  votes  at  the 
same  election,  and  a  decision  on  the  validitv 
of  that  election  will  be  equally  conclusive  as 
to  the  rights  of  all.  The  case  is  therefore 
clearly  within  the  privilege  of  the  statute, 
and  the  learned  judge  was  right  in  dismissing 
the  motion  to  quash,  and  overruling  the  de- 
murrer." In  Gilroy  v.  Com.  105  Pa.  St.  484, 
the  right  of  several  persons  to  exercise  the 
powers  and  perform  the  duties  of  the  offices  of 
school  directors  of  a  certain  borough  was 
questioned  in  a  quo  warranto  proceeding 
wherein  all  of  the  alleged  usurpers  were 
joined  as  defendants. 

A    South    Dakota    act    (Code    Civ.    Proc. 
§    680)    provides    as    follows:    "Where    sev- 
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eral  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  action  may  be  brought 
against  all  to  try   their   respective   rights." 
Under  that  act  it  has  been  held  that  several 
members  of  a  board  of  township  supervisors 
for  one  territory  and  with  the  same  jurisdic- 
tion, wtiere  the  facts  as  to  each  were  sub- 
stantially similar,  were  properly  joined  as  de- 
fendants   in    quo    warranto    proceedings    to 
determine  their  rights  to  the  offices  claimed  by 
them  although  the  vacancies  occurred  at  dif- 
ferent times.    State  v.  Gray,  27  S.  D.  401,  131 
N.  W.  800,  wherein  the  court  said :    "It  is  the 
contention  of  appellants  that  one  joint  action 
cannot    be    maintained    against    defendants 
6.   &    T.,   because   they   were    appointed   to 
fill   different   vacancies,   and    that   the    rule 
which    forbids    the    joining    of    several    dis- 
tinct officers  as  joint  defendant^  in  one  joint 
action  of  this  character  is  applicable  to  this 
case,  and  that  a  separate  action  could  only  be 
maintained  against  each  separately.    Respond- 
ent contends  that,  where  the  officers  are  mem- 
bers of  a  joint  board  such  as  township  super- 
visors, it  is  practically  one  and  the  same  office 
involved,  and  that  one  joint  action  may  be 
maintained,  and  that  the  rule  applicable  to 
i»eparate  and  distinct  offices  is  not  applicable 
to  this  case.    We  are  constrained  to  the  view 
that  where  defendants  are  members  of  a  joint 
board  covering  the  same  territory,  with  the 
same  jurisdiction,  where  the  facts  applicable 
to  each  are  substantially  similar,  a  joint  ac- 
tion may  be  maintained,  although  the  vacan- 
cies occurred  at  different  times.    There  is  in 
reality  but  one  office  involved,  that  of  super- 
visor.   Section  580,  Code  Civ.  Proc.  ...  In  the 
case  at  bar  we  are  unable  to  discover  any  good 
reason  why  (when  the  office  is  a  joint  one)  all 
or  two  or  more  holding  as  joint  members*  of 
one  office  may  not  be  joined  in  the  same  ac- 
tion, and  especially  so  when  the  grounds  of 
complaint  are  so  similar  as  in  this  case,  al- 
though  they   may   have   been   appointed   on 
different  days  for  different  lengths  of  service. 
The  policy  of  the  law  is  against  a  multiplic- 
ity of  suits." 

In  Utah  a  statute  (Vol.  II,  Compiled  Laws 
of  1888,  §  3534,  page  338)  provides  as  fol- 
Iowh:  "When  several  persons  claim  to  be 
entitled  to  the  same  office  or  franchise,  one 
action  may  be  brought  against  all  such  per- 
sons, in  order  to  try  their  respective  rights 
to  such  office  or  franchise."  In  Preshaw  v. 
Dee,  6  Utah  360,  23  Pac.  763,  the  proceeding 
was  by  writ  of  quo  warranto  brought  by  an 
individual  who  had  been  elected  a  justice  of 
the  peace  and  whose  precinct  subsequent  to 
his  election  had  been  abolished  by  an  order 
of  court  and  four  separate  and  distinct  pre- 
cincts created  in  the  territory  of  the  abolished 
precinct.  The  defendants  to  the  proceeding 
were  two  appointees  to  the  newly  created 
offices  and  were  alleged  to  be  usurpers.     In 
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their   answer   they  denied   the   right   of   the 
plaintiff  to  implead  them.    In  holding  that  the 
defendants  were  improperly  joined  in  the  pro- 
ceeding and  that  their  joinder  was  not  au- 
thorized by  the  statute  referred  to,  the  court 
said:     "The  first  question  for  our  determina- 
tion is  as  to  whether  there  is  a  misjoinder  of 
parties   defendant.     It  will  be  seen   by   the 
foregoing   statements    that    each    of    the    de- 
fendants is  claiming  under  separate  and  dis- 
tinct appointments  and  commissions,  and  are 
acting  as  officers  and  exercising  jurisdiction 
over   separate   and  distinct   portions   of   the 
territory  over  which  the  plaintiff  claims  his 
right.    They  are  not  claiming  a  joint  jurisdic- 
tion or  the  same  jurisdiction.     It  is  a  well- 
established  principle  of   law,  as  well  as  in 
equity,  tha.t  courts  will  not  take  cognizance 
of  distinct  and  separate  claims  or  liabilities 
of  different  persons  in  one  suit,  though  stand- 
ing in  the  same  relative  situation.    1  Chit.  PI. 
( 14th  Amer.  ed. )   44 ;  Bliss  Code  PI.  Sec.  83 ; 
Pom.   Rem.   Sec.  308.     There  must  be  some 
community  in  the  wrongdoing  among  the  par- 
ties who   are   united   as   codefendants.      The 
injury  complained  of  must  be,  in  some  sense, 
their  joint  work.  »  La  France  v.  Krayer,  42 
la.  143;   Lull  V.  Fox,  etc.  Co.  19  Wis.  100. 
Applying  these  principles  we  think  there  is  a 
misjoinder  of  defendants,  and  do  not  think 
the  statute  cited  by  plaintiff  (2  Comp.  Laws 
1888,  p.  338,  Sec.  3534),  is  authority  for  the 
joinder  of  these  defendants  in  one  action.    The 
misjoinder  not  being  apparent  upon  the  face 
of  the  complaint,  it  waa  proper  to  take  advan- 
tage of  it  in  answer.     Comp.  Laws  1888,  p. 
245,  Sec.  3224."     In  People  v.  Cohn,  7  Utah 
352,   2G   Pac.    928,   the   statute   was   held   to 
authorize   the  joinder  as  defendants  in  one 
action  in  the  name  of  the  state  of  several 
councilmen  of  one  city  ward  who  were  the 
only  opposition  candidates  at  a  certain  elec- 
tion to  the  several  relators  who  claimed  the 
offices  by  reason  of  a  larger  number  of  votes 
cast   for  them  than  for  the  defendants,   the 
latter  being  alleged  in  the  complaint  to  be 
usurpers.     Tlie  court  said:     "Tlie  joinder  of 
defendants  under  this  statute  was  intended  to 
protect  the  rights  of  the  people,  and  to  pre- 
vent a  multiplicity  of  actions  to  determine  the 
same  question  based  upon  one  and  the  same, 
or  substantially  the  same,  right,  and  relat- 
ing to  the  same  kind  or  character  of  office, 
and  where  the  action  and  defense  would  neces- 
sarily be  the  same,  or  involve  substantially 
the  same  rights.     This  is  an  action  wherein 
the  people  must  necessarily  be  .plaintiffs,  and 
it  is  difficult  to  see  in  what  other  mode  this 
particular   action    couid   be   oommencod    ana 
maintained  so  as  to  do  sub8tan*i»T  justice  to 
alf  and  injustice  to  none.    The  rer^tors  were 
all   elected  at  the  same   time  for   t\r*  same 
office  or  franchise.    Xeither  was  elected  ^9  ^)\ 
any  particular  place  now  held  by  any  particu- 
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lar  one  of  the  appellants,  and  there  could  not 
for  that  reason  be  any  separate  judgment  for 
either  relator  as  against  either  one  of  the 
appellants.  There  is  a  joint  common  usurpa- 
tion of  the  office  by  all  the  appellants  to  which 
the  relators  have  a  joint  common  interest  or 
right  by  virtue  of  their  election.  The  action 
was  therefore  properly  brought  by  the  people 
in  behalf  of  the  three  relators  against  the 
three  appellants  to  determine  which  set  of 
these  persons  claiming  title  were  entitled  to 
hold  the  franchise  and  represent  the  fourth 
precinct  in  the  city  council." 

Joinder  of  Corporation  or  Other  Body 
with  Individual  or  Organization. 

It  seems  to  be  the  rule  that  where  quo  war- 
ranto proceedings  are  instituted  to  determine 
the  rights  of  adverse  claimants  to  offices  in 
a  corporation,  public  or  private,  or  other 
body  or  association  of  individuals  but  not 
challenging  the  right  of  the  corporation  or 
other  organization  as  such  to  exist  or  to 
exercise  certain  of  its  functions,  the  corpora- 
tion or  other  body  is  not  a  necessary  party 
defendant.  State  v.  Simpkins,  77  la.  676,  42 
N.  W.  616;  Saunders  v.  Kohnke,  109  La. 
Ann.  838,  33  So.  793;  State  v.  Riordan,  76 
N.  J.  L.  16,  69  Atl.  494;  State  v.  Hall,  111 
N.  C.  369,  16  S.  E.  420;  Tallmadge  v.  Walk- 
er, 34  N.  D.  590,  159  N.  W.  71. 

Thus  in  State  v.  Simpkins,  supra,  in  quo 
warranto  proceedings  against  two  directors  of 
a  school  district  to  test  their  right  to  the 
offices  named,  it  was  held  that  the  district  or 
its  inhabitants  or  directors  were  not  neces- 
sary parties  defendant,  the  court  saying: 
'*One  ground  of  the  demurrer  was  that  the 
district,  or  the  inhabitants  thereof,  or  the 
directors,  are  not  made  parties  to  the  action. 
This  was  not  at  all  necessary.  The  action 
is  a  civil  action,  in  the  nature  of  a  quo  war- 
ranto, to  test  official  rights.  It  is  plainly 
authorized  by  chapter  6,  title  20,  Code;  and, 
if  the  averments  of  the  petition  be  true,  the 
election  was  illegal,  because  two  directors 
were  elected  when  the  election  of  but  one  was 
authorized  by  law;  and,  as  they  are  both 
incumbents  by  the  same  right,  it  cannot  be 
determined  that  one  of  them  was  lawfully 
elected,  and  the  proceeding  is  properly  di- 
rected against  them  as  individuals.  We  think 
the  demurrer  to  the  substituted  petition 
should  have  been  overruled." 

In  Saunders  v.  Kohnke,  109  La.  Ann.  838, 
33  So.  793,  a  quo  warranto  proceeding  against 
members  added  to  a  board  of  supervisors  by 
law  to  show  by  what  authority  they  held 
their  offices,  it  was  held  that  the  board  was 
not  a  proper  party  defendant  to  the  proceed- 
ings and  was  properly  not  joined  therein  with 
the  indiTidual  members  concerned,  the  court 
saying:     '/The  next  exception — that  the  prop- 


er defendants  have  not  been  made  in  the 
case — was  not  developed  in  argument,  and  we 
do  not  see  the  force  of  it.  The  theory  of  the 
suit  is  that  the  board,  as  constituted  by  the 
Act  of  1902,  is  still  intact  and  unchanged,  it 
being  a  constitutional  board,  unchangeable  by 
the  legislature;  and  that  these  members  at- 
tempted to  be  added  to  it  by  the  Act  of  1902 
are  no  part  of  it,  but  are  intruders  upon  it. 
The  board  itself  and  none  of  its  acts  is  as- 
sailed. The  issue  is  confined  to  the  right  of 
the  respondents  to  claim  membership.  The 
membership  of  those  who  can  claim  under  the 
Act  of  1899  is  not  questioned.  Under  these 
circumstances  there  was  no  issue  to  litigate 
with  these  other  members  or  with  the  board 
as  a  board,  and,  as  a  consequence,  neither 
the  board  nor  any  of  these  other  members 
could  be  made  defendant.  The  only  issue 
was  that  with  the  respondents;  and,  as  a 
consequence,  they  alone  could  be  made  de- 
fendants. The  writ  of  quo  warranto  from  its 
very  nature  is  directed  only  against  the  in- 
dividual whose  authority  is  questioned." 

Where  the  right  of  an  individual  to  hold 
the  public  office  of  mayor  was  contested  on 
the  ground  that  the  act  of  the  legislature 
making  provision  for  the  office  was  unconsti- 
tutional, it  has  been  held  that  the  town  of 
which  the  defendant  claimed  to  have  been 
elected  the  mayor  was  not  a  necessary  party 
defendant.  State  v.  Riordan,  75  N.  J?  L. 
16,  69  Atl.  494.  In  that  case  the  court  said : 
"The  contention  that  the  town  of  H.  is 
a  necessary  party  to  these  proceedings  is,  we 
think,  unsound.  In  the  cases  relied  upon  to 
support  it  (State  v.  Atlantic  Highlands,  50 
N.  J.  L.  457;  State  v.  Vickers,  51  N.  J.  L. 
180)  the  title  of  a  municipal  officer  was  at- 
tacked upon  the  sole  ground  that  the  munici- 
pality itself  had  no  legal  existence.  In  a 
proceeding  brought  to  determine  such  a  ques- 
tion clearly  the  municipality  is  a  necessary 
party — in  fact,  the  only  proper  party — ^to 
the  proceeding.  In  the  present  case  no  such 
question  is  involved.  The  municipality  might, 
with  propriety,  have  been  joined  as  a  party 
defendant.  Its  presence,  however,  was  not 
necessary  to  give  binding  force  to  the  decision 
of  the  matter  in  controversy,  and  the  infor- 
mation is  therefore  not  objectionable  for 
failure  to  join  it." 

In  quo  warranto  proceedings  brought  to 
oust  a  chief  of  police  from  his  office  the  board 
of  aldermen  of  the  city  has  been  held  not  to 
be  a  necessary  party  defendant  to  the  litiga- 
tion, the  board  having  no  interest  in  the 
proceedings  and  no  relief  against  it  being 
sought.  State  v.  Hall,  111  N.  C.  869,  16  R.  E. 
420. 

In  an  action  in  the  nature  of  quo  warranto 
to  inquire  into  the  validity  of  certain  pro- 
ceedings whereby  an  alleged  new  school  dis- 
trict was  organized  out  of  a  portion  of  an 
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existing  district  and  to  inquire  into  the  right 
of  certain  persons  to  exercise  the  rights,  du- 
ties or  franchises  appertaining  to  the  offices 
of  directors  and  treasurer  of  the  pretended 
new  district,  it  has  been  held  to  be  unneces- 
sary to  join  the  new  district  as  a  party  de- 
fendant with  the  elected  officers  of  the  new 
district.  Tallmadge  v.  Walker,  34  N.  D.  590, 
159  N.  W.  71. 

However,  in  State  v.  Board  of  Education, 
3  Ohio  Cir.  Dec.  703,  7  Ohio  Cir.  Ct.  152,  a 
board  of  education  of  a  township  having  been 
joined  with  the  directors  of  a  subschool  dis- 
trict as  defendants  in  quo  warranto  proceed- 
ings to  oust  both  from  the  exercise  of  jurisdic- 
tion over  such  subdistrict  which  as  alleged 
they  both  claimed  by  virtue  of  an  act  of  the 
legislature  which  it  was  contended  was  uncon- 
stitutional, a  misjoinder  of  parties  plaintiff 
was  held  to  have  resulted,  the  court  saying: 
"It  will  be  noticed  that  there  are  two  classes 
of  defendant^  in  this  action,  viz.,  board  of 
education  of  Riley  townsliip  and  S.  Fye,  S. 
Fagsdile  and  J.  Hawk,  directors  of  said  sub- 
school  district.  The  prayer  of  the  petition  is 
that  said  board  of  education  show  cause  why 
they  exercise  certain  rights,  and  that  they  be 
ousted  from  the  same,  and  that  said  defend- 
ants, Fye,  Kagsdile  and  Hawk,  directors,  show 
cause  why  they  act  as  said  directors,  and  that 
they  be  ousted.  It  seems  to  us  that  if  the 
plaintiff  is  entitled  to  relief  against  all  of 
the  defendants,  that  there  are  separate  causes 
of  action  stated  in  the  petition.  There  is  no 
connection  or  relation  between  the  two  sets 
of  parties  in  the  reliefs  asked  against  them, 
and  if  so,  separate  causes  of  action  against 
several  defendants  are  improperly  joined." 

Under  a  statute  of  Pennsylvania  (Quo  War- 
ranto Act  of  June  14,  1836,  P.  L.  621,  §  8), 
quoted  in  the  preceding  subdivision  of  this 
note,  and  its  supplements,  it  has  been  held 
in  quo  warranto  proceedings  to  determine  the 
right  of  an  individual  to  an  office  on  the 
board  of  management  of  a  corporation  that 
the  corporation  should  not  be  made  a  party 
to  the  litigation.  Com.  v.  Masonic  Home,  6 
Pa.  Dist.  732,  20  Pa.  Co.  Ct.  465.  However, 
in  Com.  v.  O'Donnel,  188  Pa.  St.  23,  41  Atl. 
344,  an  appeal  resulting  from  the  decision  in 
Commonwealth  v.  Home,  supra,  it  was  held 
that  the  corporation  should  have  been  per- 
mitted to  intervene  in  the  quo  warranto  pro- 
ceedings in  the  former  suit. 

A  West  Virginia  act  (Code,  ch.  125,  §  58) 
provides  as  follows :  "Whenever,  in  any  case, 
a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  may  cause  them  to  be  made 
parties  to  the  action  or  suit  by  amendment." 
Under  that  act  it  has  been  held  in  quo  war- 
ranto proceedings  instituted  against  an  al- 
leged usurper  of  the  office  of  sheriff  that  on 
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the  r^usal  of  the  defendant  to  contest  the 
charge  the  joining  as  a  party  defendant  of 
the  county  court  which  had  before  the  insti- 
tution of  the  suit  declared  the  ofiice  vacated 
and  appointed  the  relator  to  fill  the  vacancy 
was  improper.  State  v.  Shank,  36  W.  Va. 
223,  14  S.  E.  1001. 

In  McDonald  v.  Alcona  County,  91  Mich. 
459,  51  N.  W.  1114,  a  proceeding  in  the  nature 
of  quo  warranto  against  a  county  board  of 
supervisors  to  inquire  by  what  authority  the 
board  acted  in  selling  certain  public  property 
to  certain  members  of  the  board,  those  mem- 
bers with  the  county  clerk  who  executed  the 
deed  were  joined  with  the  board  as  defend- 
ants in  the  proceedings.  A  misjoinder  of 
defendants  was  one  of  the  grounds  of  de- 
murrer, referred  to  in  the  opinion  as  the 
"third  cause."  In  sustaining  the  demurrer 
the  court  said:  "We  think  that  the  third, 
fourth,  and  fifth  causes  of  demurrer  are  well 
taken.  As  to  the  third  ...  it  may  be 
said  that  there  is  nothing  in  common,  so  far 
as  the  franchise  alleged  to  be  usurped  and 
illegally  held  and  exercised  is  concerned,  be- 
tween the  action  of  the  board  in  selling  a 
piece  of  land  owned  by  the  county,  the  action 
of  the  county  clerk  in  signing  and  delivering 
a  deed  of  the  same  as  the  mere  servant  of  the 
board,  and  the  action  of  the  other  respondents 
in  the  delivery  of  the  possession  of  the  prem- 
ises sold,  or  the  taking  possession  of  the 
premises  purchased,  or  in  receiving  and  de- 
livering deeds  of  the  same/' 

In  Morris  v.  State,  65  Tex.  53,  59,  there  was 
involved  a  grant  by  the  legislature  to  a  city 
of  the  privilege  of  collecting  tolls  on  all 
freight  passing  over  a  certain  channel  and  it 
entered  into  a  contract  with  a  private  cor- 
poration whereby  the  latter  was  to  construct 
and  maintain  the  channel  in  consideration  of 
receiving  bonds  of  the  city  which  were  to  be 
paid  out  of  the  tolls  collected  in  the  exercise 
of  the  franchise  referred  to,  the  private  cor- 
poration acting  as  the  agent  of  the  city  in  the 
collection  of  the  tolls  until  the  bonds  should 
be  paid.  In  an  action  in  the  nature  of  quo 
warranto  against  the  city  and  the  private 
corporation  to  oust  them  from  the  exercise 
of  the  franehise,  the  city  disclaimed  any  in- 
terest therein  and  as  against  it  the  suit  was 
dismissed.  It  was  held  on  appeal  that  not- 
withstanding the  disclaimer  the  city  was  an 
interested  and  necessary  party,  since  any  acts 
of  its  agent,  the  private  corporation,  justify- 
ing a  forfeiture  of  the  franchise,  would  de- 
prive the  city  of  its  reversionary  interest  in 
the  tolls  as  well  as. the  corporation's  right  to 
collect  them  under  its  contract  with  the  city, 
and  that  the  case  could  not  proceed  to  judg- 
ment and  the  city  be  deprived  of  such  interest 
without  a  hearing. 
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Qno    Warranto  —  Proceeding    against 
Corporation  —  Partiei  Defendant. 

In  quo  warranto  against  a  railroad,  though 
public  interests  are  involved,  the  mere  fact 
that  a  private  corporation  and  private  citizens 
joined  as  relators  are  interested  in  the  suit 
or  have  employed  counsel  to  assist  in  the 
prosecution  thereof  is  no  defense. 

[See  note  at  end  of  this  case.] 

Same. 

An  information  in  the  nature  of  quo  war- 
ranto to  test  by  what  right  a  railroad  held 
a  right  of  way  which  had  been  transferred  to 
it  by  another  railroad  after  expiration  of  the 
time  when  the  original  holder  could  have 
built  upon  such  right  of  way  is  not  defective 
in  joining  the  original  holder  and  the  trans- 
feree of  the  .right  of  way. 

[See  note  at  end  of  this  case.] 

Railroad!  —  Forfeiture   of   Charter  — 
Pailnre  to  Complete  Road. 

Hurd'8  Rev.  St.  1915-1916,  c.  114,  §  26, 
providing  for  forfeiture  of  a  railroad  charter 
if  the  road  is  not  in  operation  within  ten 
years  after  the  grant,  cannot  be  defeated  by 
a  transfer  of  the  right  of  way  by  the  first 
holder  before  expiration  of  the  ten-year  period 
to  another  railroad. 

Same. 

It  is  contrary  to  public  policy  to  pern;iit  a 
railway  company  to  control  a  located  right 
of  way,  without  completing  its  railroad,  for 
a  longer  time  than  the  statutory  period. 

Same. 

Hurd's  Rev.  St.  1915-1916,  c.  114,  §  19,  cl. 
2,  empowering  railroad  corporations  to  take 
and  hold  voluntary  grants  of  real  estate  and 
to  convey  the  same  when  no  longer  required 
for  the  uses  of  the  railroad,  does  not  authorize 
a  railroad  which  has  failed  to  construct  its 
line  and  operate  it  within  ten  years  from  the 
grant  to  transfer  its  right  of  way  in  whole 
cr  in  material  part  and  thereby  defeat  Hurd's 
Rev.  St.  1915-191G,  c.  114,  §  26,  providing  for 
forfeiture  after  ten  years. 

Form  of  Judgment. 

In  quo  warranto  to  test  by  what  right  a 
railroad  held  a  right  of  way  which  it  had 
forfeited  by  failure  to  operate  its  road  within 
ten  years  of  the  grant,  the  judgment  in  favor 
of  the  state  should  merely  oust  the  defend- 
ant railroad. 

Appeal  from  Circuit  Court,  White  County: 
Eaqleton,  Judge. 


Quo  warranto  proceeding.  Golconda  North- 
ern Railway  et  al.,  relators,  and  Toledo,  St. 
Jjouis  and  New  Orleans  Railroad  Company 
et  al.,  defendants.  Judgment  for  relators. 
Defendants  appeal.  The  facts  are  stated  in 
the  opinion.    Rcvebsed. 

E.  B.  Oreen,  John  ^V.  Browning y  C.  L.  V, 
Mulkey  and  Whitnel  &  'Whiinel  for  appellants. 

Joe  A.,  Pearce,  Barr  d  Fei/rich,  Charles 
Durfee  and  James  C,  Courtney  for  appellees. 

[496]  CooKE»  J.— On  April  27,  1915,  the 
People,  on  the  relation  of  the  Golconda 
Northern  Railway  and  six  individuals,  filed 
an  information  in  the  nature  of  quo  warran- 
to in  the  circuit  court  of  White  county 
against  the  Toledo,  St.  Louis  and  New  Or- 
leans Railroad  Company  and  the  Gulf  Lines 
Connecting  Railroad  of  Illinois.  The  chiel 
object  of  the  proceeding  is  to  prevent  either 
of  said  respondents  from  constructing  a  rail- 
road on  a  right  of  way  one  hundred  feet 
wide,  extending  from  the  city  of  Carml,  in 
White  county,  to  a  point  near  Brookport, 
in  Massac  county,  a  distance  of  about  eighty 
miles.  A  demurrer  having  been  sustained 
to  the  original  information,  the  People  filed 
an  amended  information,  alleging,  in  sub- 
stance, so  far  as  is  material  here  to  be  noted, 
that  the  Toledo  Company  was  organized  un- 
der the  Railroad  act  of  this  State  on  March 
18,  1902,  with  a  capital  stock  of  $50,000, 
and  was  authorized  by  its  charter  to  con- 
struct a  railroad  from  a  point  in  Shelby 
county,  Illinois,  to  a  point  in  the  Ohio  river 
in  Massac  county,  but  did  not  finish  any  rail- 
road, or  any  part  of  any  railroad  in  opera- 
tion, within  ten  years  from  the  time  of  filing 
and  recording  its  articles  of  association,  as 
required  by  law;  that  on  January  20,  1912, 
the  Gulf  Lines  Company  was  organized  un- 
der the  Railroad  act  of  this  State,  with  a 
capital  stock  of  $50,000,  and  was  author- 
ized by  its  charter  to  construct  a  railroad 
from  a  point  at  or  near  Danville,  in  Vermil- 
ion county,  to  a  point  at  or  near  Brookport, 
in  Massac  county;  that  on  March  5,  1012, 
the  Toledo  Company  executed  and  delivered 
to  the  Gulf  Lines  Company  a  deed  purport- 
ing, in  consideration  of  the  assumption  by 
the  grantee  [497]  of  all  obligations,  liabili- 
ties and  indebtedness  of  the  grantor  and  the 
further  consideration  of  one  dollar,  to  con- 
vey to  the  Gulf .  Lines  Company,  its  succea- 
Borsiand  assigns,  ''all  that  part  of  the  gran- 
tor's located  railroad  lines  and  branches 
lying  south  of  station  3085  of  the  grantor's  lo- 
cation survey,  situated  in  Main  street.  East 
Carmi,  White  county.  Illinois,  to  be  con- 
structed, together  with  all  the  real  estate, 
right  of  way,  works  and  other  assets  and 
property,  real,  personal  or  mixed,  appurten- 
ances,  rights,   privileges,   franchises,   powers 
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and  immunitieB  of  the  grantor,  and  all  inter- 
est therein,  including'  particularly  all  and 
singular  the  following  described  railroad 
lines  and  franchises  and  property  of  the 
grantor,  to- wit:  The  located  line  for  a  rail- 
road, with  all  its  appurtenances,  beginning, 
at  station  3985  of  the  location  survey,  situ- 
ated in  Main  street,  East  Carmi,  White 
county,  Illinois,  extending  southerly  through 
skid  White  county,  thence  through  Gallatin, 
Hardin,  Pope  and  Massac  counties  to  a  point 
in  the  Ohio  river  at  or  near  Brookport,  in 
said  Massac  county,"  etc.;  that  at  the  same 
time  the  Toledo  Company  executed  and  deliv- 
ered to  the  Gulf  Lines  Con\pany  quit-claim 
deeds  purporting  to  convey  to  it  scattered 
pieces  of  land  one  hundred  feet  wide,  de- 
scribed in  said  deed  as  extending  fifty  feet  on 
each  side  of  the  center  line  of  the  Toledo, 
St.  Louis  and  New  Orleans  railroad,  as  the 
same  was  surveyed  and  finally  located  and 
passes  through  the  same;  that  there  exists 
a  narrow  pass  in  Pope  county  extending  for 
more  than  two  miles  between  mountains  and 
rocky  hills  on  one  side  and  the  Ohio  river 
on  the  otlier  side,  which  pass  is  scarcely 
wide  enough  to  permit  the  qonst ruction  of 
one  railroad  track  through  the  same;  that 
the  right  of  passage  through  this  pass  is 
a  dominating  and  commanding  factor  in  the 
construction  of  any  railroad  connecting  the 
counties  of  White,  Gallatin,  Hardin  and  Pope 
with  the  counties  lying  west  or  northwest 
or  southwest  of  the  pass;  that  the  strips 
of  land  described  in  the  quit-claim  deeds 
above  mentioned  are  situated  in  and  oc- 
cupy the  entire  [498]  space  of  the  stra- 
tegic pass,  and  that  the  only  located  line 
for  the  construction  of  a  railroad  ever 
adopted  or  ever  attempted  to  be  adopted 
by  the  board  of  directors  of  the  Toledo  Com- 
pany extended  only  about  two  miles  in  Pope 
county  so  as  to  include  the  narrow,  strategic 
pass  Above  mentioned,  thereby  preventing 
and  hindering  any  other  railroad  from  pro- 
curing a  right  of  way  through  the  pass ;  that 
since  the  execution  of  the  deeds  above  men- 
tioned the  Gulf  Lines  Company  has  exer- 
cised, and  continues  to  exercise,  the  fran- 
chise of  holding,  owning  and  possessing,  by 
virtue  of  the  deed  first  above  mentioned,  a 
prior  located  line  for  the  construction  of  a 
railroad  through  the  counties  mentioned  in 
the  deed,  and  by  virtue  of  the  quit-claim 
deeds  above  mentioned  the  strips  of  land 
therein  described,  to  the  exclusion  of  all 
other  railroads ;  that  neither  the  Toledo  Com- 
pany nof  the  Gulf  Lines  Company  ever 
owned,  possessed  or  operated  a  railroad  in 
the  State  of  Illinois  or  elsewhere;  That  said 
deeds  were  concocted,  executed  and  delivered 
as  a  cloak  and  disguise  for  the  purpose  of 
evading  the  law  and  practicing  a  fraud  up- 
on the  State  of  Illinois;  that,  in  fact,  the 
Ann.  Cas.  1918D. — 15. 


grantor  and  grantee  corporations  mentioned 
in  the  deeds  are  one  and  the  same  corpora- 
tion under  the  disguise  of  different  charters 
and  names;  that  there  was  at  the  time  of 
the  execution  and  delivery  of  the  deeds,  and 
there  still  is,  an  absolute  community  and 
union  of  interest  between  both  of  said  com- 
panies, and  that  a  syndicate,  known  as  the 
Toledo,  St.  Louis  and  New  Orleans  Railroad 
Syndicate,  was  the  promoter  and  organizer 
of  both  of  said  companies,  which  syndicate 
was  at  the  time  of  the  execution  and  deliv- 
ery of  the  deeds,  and  still  is,  the  owner  of 
a  controlling  interest  in  each,  and  that  there 
was,  in  fact,  no  change  of  interest  toy  reason 
of  the  execution  and  delivery  of  said  deeds. 

The  respondents  filed  fifteen  pleas  to  the 
information.  Each  of  these  pleas,  while  de- 
nying some  of  the  charges  contained  in  the 
information,  admits  the  organization  of  the 
[499]  Toledo  Company  and  the  Gulf  Lines 
Company  under  the  Railroad  act  of  this 
State,  as  charged  in  the  information,  and  ad- 
mits the  execution  and  delivery  of  the  deeds 
mentioned  in  the  information  from  the  To- 
ledo Company  to  the  Gulf  Lines  Company, 
and  the  attempted  surrender  and  delivery 
of  all  the  property  rights  of  the  Toledo  Com- 
pany to  the  Gulf  Lines  Company  except  a 
portion  thereof  attempted  on  the  same  day 
to  be  conveyed  to  the  Chicago,  Paducah  and 
Thebes  Railway  Company,  a  corporation  or- 
ganized under  the  Railroad  act  of  this  State 
at  the  same  time  the  Gulf  Lines  Company 
was  organized.  The  pleas  allege  that  the 
Toledo  Company  was  at  the  time  it  executed 
and  delivered  the  said  deeds,  seized  in  fee 
simple  and  in  possession  of  the  right  of  way 
thereby  conveyed.  As  a  reason  for  the  mak- 
ing of  these  conveyances  the  pleas  allege  that 
the  ten -year  period  from  the  date  of  the 
organization  of  the  Toledo  Company  was 
about  to  expire;  that  the  Toledo  Company 
had  expended  a  large  sum  of  money,  amount- 
ing to  approximately  $80,000,  towards  ob- 
taining its  right  of  way  and  making  prepara- 
tions to  construct  a  railroad  upon  such  right 
of  way  but  had  been  unable  to  build  a  rail- 
road, and  that  it  made  such  conveyances  in 
order  to  procure  the  construction  of  the  rail- 
road and  to  avoid  the  loss  of  the  money  ex- 
pended and  invested  in  its  property.  It  is 
also  alleged  in  the  pleas  that  after  the  Toledo 
Company  had,  in  1909,  commenced  the  active 
work  of  clearing  off  its  right  of  way,  the  GJol- 
conda  Northern  Railway  was  organized,  and 
that  after  the  execution  of  the  deeds  from 
the  Toledo  Company  to  the  Gulf  Lines  Com- 
pany the  Golconda  Company  laid  claim  to 
the  lands  constituting  the  right  of  way  of 
the  Gulf  Lines  Company  in  and  through  the 
pass  mentioned  in  the  information  and  pro- 
ceeded to  obstruct  and  endeavor  to  prevent 
the  Gulf  Lines  Company  from  building  its 


226 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


railroad;  that  the  Golconda  Company  on 
February  6,  1913,  obtained  a  temporary  in- 
junction against  the  Gulf  Lines  Company  in 
the  circuit  court  of  Pope  county,  restraining 
[500]  the  Gulf  Lines  Company  from  proceed- 
ing with  its  work  of  constructing  a  railroad 
througli  said  pass;  that  upon  iinal  hearing 
the  bill  for  injunction  was  dismissed  for  want 
of  equity  and  the  decree  dismissing  the  bill 
for  injunction  was  thereafter  affirmed  by  the 
Supreme  Court  of  Illinois,  and  that  the  fil- 
ing of  the  information  in  this  case  was  in- 
stigated and  procured  by  the  Golconda  Com- 
pany in  furtherance  of  its  design  to  prevent 
the  consiruction  of  a  railroad  through  said 
pass  by  the  Gulf  Lines  Company. 

A  demurrer  interposed  to  each  and  aM  of 
the  pleas  was  sustained,  and  respondents 
having  elected  to  stand  by  their  pleas,  the 
court  rendered  judgment  against  them,  which 
judgment,  after  a  recital  of  findings  of  fact, 
proceed  as  follows:  "'The  court  further  finds 
both  of  said  defendants  guilty  in  manner  and 
form  as  charged  in  the  information,  and  the 
judgment  of  this  court  is  that  each  of  said 
defendants  be  and  they  are  hereby  fined  the 
sum  of  $25,  and  each  of  said  defendants  is 
adjudged  to  pay  one-half  the  costs  of  this 
proceeding,  and  executions  are  awarded  ac- 
cordingly; and  it  is  the  further  order  and 
judgment  of  the  court  that  the  said  Toledo, 
St.  Louis  and  New  Orleans  Railroad  Com- 
pany and  the  said  Gulf  Lines  Connecting 
Railroad  Company  of  Illinois,  and  each  of 
them,  be  ousted  from  holding  all  or  any  part 
of  said  located  line  and  right  of  way  fran- 
chises, as  the  same  are  particularly  above 
described."  From  that  judgment  the  re- 
spondents have  prosecuted  this  appeal. 

The  mere  fact  that  a  private  corporation 
and 'private  citizens  joined  as  relators  are 
interested  in  the  outcome  of  the  suit  or  have 
employed  counsel  to  assist  in  the  prosecu- 
tion of  the  suit  does  not  operate  to  change 
the  character  of  the  proceeding.  Public  in- 
terests are  clearly  involved,  and  it  is  no 
defense  to  plead  that  in  a  determination  of 
the  questions  involved  private  ends  will  be 
served. 

The  information  is  not  defective,  as  con- 
tended, because  of  the  misjoinder  of  the  par- 
ties defendant.  In  a  proper  case  two  cor- 
porations may  be  joined  as  defendants  in 
quo  [501]  toarranto  proceedings.  In  Eel 
River  R.  Co.  v.  State,  165  Ind.  433,  57  N. 
E.  388,  the  Eel  River  Railroad  Company  and 
the  Wabash  Railroad  Company  were  made 
joint  defendants,  it  being  charged  in  the  in- 
formation that  the  Eel  River  Railroad  Com- 
pany had  subjected  its  charter  to  forfeiture 
because  of  the  usurpation  of  power  in  the 
leasing  of  corporate  property  by  it  to  the 
Wabash  Railroad  Ccompany.  The  court  in 
that  case  said:  ''The  Wabash  Railroad  Com- 


pany, as  the  lessee  of  the  railroad  and  prop- 
erty of  the  Eel  River  Railroad  Company 
and  a  participant  in  the  alleged  wrongful 
acts  and  omissions  of  the  Eel  River  Railroad 
Company,  was  properly  joined  as  a  co-de- 
fendant with  that  company."  To  the  same 
effect  is  People  v.  Albany,  etc.  R.  Co.  77  N. 
Y.  232.  The  Toledo  Company  and  the  Gulf 
Lines  Company  are  creatures  of  the  same 
statute.  We  are  called  upon  to  pass  upon 
the  power  of  the  Toledo  Company  to  execute 
the  deed  in  question  and  the  power  of  the 
Gulf  Lines  Company  to  take  under  the  same. 
A  determination  of  either  branch  of  the  ques- 
tion affects  both  companies,  and  both  are 
necessary  parties. 

Section  26  of  the  Railroad  Incorporation 
act  (Kurd's  Stat.  1916,  p.  2076  is  as  fol- 
lows: "If  any  railway  corporation  organized 
under  this  act,  shall  not,  within  two  years 
after  its  articles  of  association  shall  be  filed 
and  recorded  as  provided  in  the  second  sec- 
tion of  this  act,  begin  the  construction  of 
its  road,  and  expend  thereon  twenty-five  per 
cent  on  the  amount  of  its  capital,  within 
five  years  after  the  date  of  its  organization, 
or  shall  not  finish  the  road  and  put  it  in 
operation  within  ten  years  from  the  time 
of  filing  its  articles  of  association,  as  afore- 
said, its  corporate  existence  and  powers  shall 
cease.''  The  information  charges  that  the 
deed  in  question  was  made  for  the  purpose 
of  evading  this  statute  and  defeating  its  pur- 
pose and  is  therefore  a  fraud  upon  the  pub- 
lic. While  the  pleas  expressly  deny  that  it 
was  intended  to  defraud  the  public,  they  do 
in  plain  terms  state  that  the  purpose  of  the 
transfer  was  to  evade  [502]  the  provision  of 
the  statute  requiring  the  railroad  to  be  com- 
pleted and  put  in  operation  within  ten  years. 
The  purpose  of  this  statute  cannot  be  thus 
defeated.  A  railway  corporation  is  a  crea- 
ture of  the  statute  and  derives  all  its  powers 
from  it.  When  it  once  locates  its  right  of 
way  the  law  protects  it  and  will  not  allow 
another  corporation  to  build  its  railroad  on 
tliat  right  of  way.  This  protection  is  ex- 
tended, however,  for  a  limited  time,  only. 
For  ten  years  it  is  given  the  exclusive  right 
to  build  its  railroad  over  its  located  right 
of  way.  If  it  fails  to  complete  its  railroad 
within  that  time  its  right  to  claim  the  prop- 
erty as  a  right  of  way  ceases.  In  the  judg- 
ment of  the  General  Assembly  the  interests 
of  the  public  demand  that  property  must 
not  be  tied  up  in  this  manner  for  a  longer 
period  than  ten  years.  At  the  end  of  that 
time,  if  the  railroad  has  not  been  completed, 
the  protection  afforded  by  the  statute  to  a 
regularly  located  right  of  way  is  withdrawn 
and  the  land  comprising  the  right  of  way 
assumes,  its  former  status  as  private  prop- 
erty and  becomes  subject  to  all  the  burdens 
and  liabilities  of  other  realty.    Any  railway 
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corporation  desiring  to  do  so  may  then,  and 
not  before,  locate  its  lines  over  it  or  any 
part  of  it.  A  railway  company  by  failing  to 
complete  its  railroad  and  put  it  in  operation 
as  required  by  the  statute  loses  all  dominion 
over  its  realty  as  right  of  way  property,  and 
will  not  be  permitted  to  do  any  act  which 
will  result  in  securing  to  any  particular  rail- 
way company  the  exclusive  right  to  appro- 
priate its  located  right  of  way.  The  right 
of  the  public,  -under  the  statute,  to  require 
the  completion  of  a  railroad  within  ten  year4 
after  the  company  is  chartered  or  to  enforce. 
the  forfeiture  of  the  charter  powers  of  the 
<x>mpany  cannot  be  defeated  by  the  methods 
employed  in  this  case.  It.  is  contrary  to  pub- 
lic policy  to  permit  a  railway  company  to 
control  a  located  right  of  way,  without  com- 
pleting its  railroad^  for  a  longer  time  than 
the  statutory  period.  The  Toledo  Company 
was  without  the  power  or  authority  to  se- 
lect a  successor  who  should  hold  this  prop- 
erty [503]  as  a  right  of  way  for  a  new  period 
of  ten  years.  Had  the  Toledo  Company  the 
power  to  make  this  transfer,  then  the  Gulf 
Lines  Company,  upon  the  forfeiture  of  its 
charter  under  this  section  of  the  statute, 
could  by  a  similar  transfer  select  its  succes- 
BOT,  and  in  this  way  the  statute  could  be 
rendered  absolutely  nugatory.  The  mere 
statement  of  the  proposition  answers  the 
contentions  of  the  respondents.  It  is  evident 
that  the  attempt  to  make  this  transfer  in 
order  to  defeat  the  provision  of  the  statute 
was  a  fraud  upon  the  public  and  that  the 
State  has  the  right  to  enquire  into  it  by 
quo  varranto  proceedings. 

It  ia  urged  that  under  clause  2  of  section 
19  of  the  Railroad  Incorporation  act  (Hurd's 
Stat.  1916,  p.  2074),  the  Toledo  Company 
had  the  power  to  make  this  attempted  trans' 
fer.  That  clause  is  as  follows:  "Every  cor- 
poration formed  under  this  act  shall,  in  ad- 
dition to  the  powers  liereinbefore  conferred, 
have  power:  ...  To  take  and  hold  such 
voluntary  grants  of  real  estate  and  other 
property  as  shall  be  made  to  it,  in  aid  of 
the  construction  and  use  of  its  railway,  and 
to  convey  the  same  when  no  longer  required 
for  the  uses  of  such  railway,  not  incompatible 
with  the  terms  of  the  original  grant."  The 
cases  cited  by  respondents  under  this  stat- 
ute merely  hold  that  where  real  estate  has 
been  purchased  for  right  of  way  without  any 
restrictions  or  reservations  the  company  ac- 
quires a  fee  simple  title,  which  it  may  con- 
vey to  others  when  the  property  is  no  longer 
needed  for  railway  purposes.  None  of  these 
eases  deal  with  the  right  of  a  company  to 
transfer  the  whole  of  its  located  right  of 
way  or  any  appreciable  portion  thereof.  No 
case  has  been  called  to  our  attention  which 
holds  that  a  railroad  company  can  legally 
transfer  its  right  of  way  and  franchises  to 


another    corporation    untess    authorized    by 
statute  so  to  do. 

Respondents  contend  that  under  the  hold- 
ing in  Golconda  Northern  Ry.  v.  Gulf  Lines 
Connecting  R.  Co.  265  111.  194,  Ann.  Cas. 
1916A  833,  106  N.  E.  818,  this  transfer  can- 
not be  attacked.  In  support  of  [504]  this 
contention  they  quote  from  the  opinion  in 
that  case,  as  follows:  "It  is  urged  that  by 
the  abandonment  of  the  right  of  way  by 
the  Toledo,  St.  Louis  and  New  Orleans  Rail- 
road Company  the  property  reverted  to  the 
original  grantors  of  that  company,  and  that 
they  had  the  power  to  convey  a  good  title 
to  the  appellant.  There  is  no  evidence  of 
any  intention  to  abandon  the  right  of  way. 
To  constitute  such  an  abandonment  there 
must  not  only  be  non-user  but  an  intention  to 
abandon.  (Stannard  v.  Aurora,  etc.  R.  Co. 
220  111.  469,  77  N.  E.  254;  Durfee  v.  Peoria, 
etc.  R.  Co.  140  111.  435,  30  N.  E.  686.)  In 
the  latter  case  the  railway  company  took  up 
the  rails  and  ties  over  the  place  in  contro- 
versy and  failed  to  occupy  it  for  nine  or  ten 
years  but  without  an  intention  to  abandon 
it,  and  it  was  held  that  there  was  no  aban- 
donment. Here  the  railroad  company  was 
unable  to  construct  its  railroad  within  ten 
years  after  filing  its  articles  of  association,, 
but  there  is  no  evidence  that  it  ever  ceased 
its  efforts  to  procure  its  construction  or  in- 
tended to  do  so.  The  sale  of  the  right  of 
way  was  not  an  abandonment  but  was  an 
attempt  to  secure  the  application  of  the 
right  of  way  to  railroad  purposes.  It  is 
immaterial  that  the  particular  corporation 
was  unable  to  build  the  railroad.  The  right 
of  way  cannot  be  said  to  have  been  aban- 
doned so  long  as  the  original  grantee  or  its 
grantees  are  occupying  it  for  railroad  pur- 
poses." This  language  must  be  read  in  con- 
nection with  the  whole  opinion  and  with  ref- 
erence to  the  questions  involved  in  that  case. 
In  referring  to  the  rights  of  the  State  in 
regard  to  the  tUtra  virea  acts  of  a  corpora- 
tion as  distinguished  from  the  rights  of  third 
persons  having  no  interest  in  the  subject 
matter,  we  also  stated  in  that  opinion:  *' Ad- 
mitting that  the  conveyance  by  the  Toledo, 
St.  Louis  and  New  Orleans  Railroad  Com- 
pany was  beyond  the  corporate  powers  of 
that  corporation,  the  law  does  not  permit 
third  persons  having  no  interest  in  the  cor- 
poration or  its  trust  to  dispute  the  validity 
of  its  conveyance.  The  ultra  vires  acts 
[506]  of  the  corporation  may  be  objected  to 
by  the  State,  the  corporation,  its  stockhold- 
ers or  creditors,  or  the  persons  with  whom 
the  ultra  vires  transactions  are  had,  but  not 
by  third  persons  having  no  interest  in  the 
subject  matter.  Railroad  corporations  have 
power,  under  certain  circumstances,  to  make 
sales  and  conveyances  of  real  and  personal 
property.     Whether   any  particular  convey- 
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ance  is  in  excess  of  this  power  is  a  question 
which  concerns  only  the  corporation  itself, 
the  State,  or  those  persons  having  some  in- 
terest or  title  in  the  corporation  or  the  prop- 
erty involved.  Where  a  corporation  has  pow- 
er to  hold  real  estate  under  any  circum- 
stances or  for  any  purpose,  its  title  cannot 
be  questioned  by  any  person  except  the  State. 
Only  the  sovereign  can  object  to 
a  conveyance  to  a  corporation  incompetent 
by  its  charter  to  take  the  title  to  real  es- 
tate. It  is  valid  until  assailed  in  a  direct 
proceeding  instituted  for  that  purpose." 
This  decision  cannot  be  construed,  as  con- 
tended, as  holding  that  this  transfer  cannot 
be  held  in  quo  warranto  proceedings  to  be 
in  violation  of  said  section  26  of  the  Rail- 
road Incorporation  act.  The  opinion  plain- 
ly indicates  that  the  State  could  by  quo 
warranto  proceedings  question  whether  the 
Toledo  Company  had  exceeded  its  charter 
powers  in  making  this  transfer. 

It  is  contended  that  even  if  it  be  held  that 
respondents  have  exceeded  their  charter  pow- 
ers the  judgment  is  not  proper.  The  court 
is  not  concerned  in  this  proceeding  with  the 
title  to  the  real  estate  involved.  The  only 
question  involved  is  the  right  of  the  Toledo 
Company  to  transfer  the  whole  of  its  located 
right  of  way  and  its  franchises  to  another 
railroad  company  and  the  right  of  the  Gulf 
Lines  Company  to  purchase  and  receive  the 
same,  and  the  right  of  either  of  these  com- 
panies to  exercise  its  franchise  by  holding 
this  right  of  way  for  the  purpose  of  con- 
structing a  railroad  thereon  after  the  ex- 
piration of  the  statutory  period  of  ten  years. 
The  judgment  of  the  court  should  have  been 
to  oust  both  respondents  from  exercising  the 
privileges  and  [506]  franchises  of  construct- 
ing a  railroad  on  said  right  of  way  between 
East  Carmi  and  Brookport. 

The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded,  with  direc- 
tions to  enter  judgment  in  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 

Rehearing  denied  December  5,  1917. 

NOTE, 

Proper  Parties  Defendant  In  Quo  War- 
ranto Prooeedings  asatnst  Corpora- 
tion. 

The  purpose  of  this  note  is  to  review  the 
recent  decisions  of  the  question  who*  are 
proper  parties  defendant  in  quo  warranto 
proceedings  against  a  corporation.  The  ear- 
lier cases  are  collected  in  the  note  to  Arm- 
strong V.  State,  Ann.  Cas.  1013A  570. 

The  rule  stated  in  the  original  note  as  that 
most  generally  recognized  where  quo  warran- 
to  proceedings  are  instituted  to  determine 


the  validity  of  the  charter  of  a  corporation 
on  the  theory  that  the  corporation  has  never 
had  a  legal  existence,  namely,  that  the  in- 
dividuals who  are  exercising  the  franchises 
of  the  corporation  are  the  only  proper  par- 
ties defendant,  has  been  followed  in  the  more 
recent  cases.  People  v.  Anderson,  239  111. 
168,  87  N.  E.  917;  People  v.  Swearingen, 
273  111.  630,  113  N.  E.  166;  State  v.  Busi- 
ness Men's  Club,  178  Mo.  App.  548.  562,  163 
S.  W.  901 ;  State  v.  Tularosa,-  19  N.  M.  352, 
143  Pac.  207. 

Thus  in  People  y.  Swearingen,  supra,  it 
was  said:  "It  was  not  necessary  in  this  case 
to  make  the  drainage  district  a  party.  Where 
a  number  of  individuals  unlawfully  assume 
to  be  a  corporation,  the  information  should 
be  against  them  as  individuals  and  not  by 
their  assumed  corporate  name.  This  rule  ap- 
plies to  municipal  as  well  as  private  corpora- 
tions. If  the  information  calls  in  question 
the  corporate  existence  of  a  municipality  or 
the  legality  of  its  organization,  the  informa- 
tion must  be  brought  against  the  officials 
or  individuals  assuming  to  exercise  the  cor- 
porate powers." 

Therefore  it  has  been  held  that  the  cor- 
poration is  not  a  proper  party  in  such  a 
proceeding  Thus  in  People  v.  Larsen,  266 
111.  406,  106  N.  E.  947,  it  was  said':  "It  is 
suggested  that  the  corporation  should  have 
been  made  a  defendant,  but  this  is  not  a 
proceeding  to  forfeit  the  charter  of  an  ex- 
isting corporation  for  abuse  of  its  corporate 
franchise  or  to  restrain  it  from  an  unlawful 
exercise  of  its  franchise.  Its  purpose  is  to 
challenge  the  existence  of  the  alleged  corpo- 
ration by  calling  upon  individuals  to  show 
by  what  right  they  claim  to  hold  and  ex- 
ercise the  franchise  of  a  corporation.  .  .  . 
As  the  legal  existence  of  a  corporation  was 
disputed  by  the  information,  it  would  not 
have  been  proper  to  make  the  Purer  Ice  and 
Ice  Oream  Company  a  defendant." 

If  quo  warranto  proceedings  are  brought 
against  a  corporation  as  such  and  not  against 
the  individuals  composing  it  and  the  action 
is  instituted  for  the  purpose  of  testing  the 
legality  of  the  incorporation  there  can  be  no 
judgment  of  forfeiture  of  the  corporate  char- 
ter, since,  by  making  the  corporation  the  de- 
fendant its  legal  existence  is  admitted  and 
cannot  afterwards  be  controverted  bv  the 
state.  State  v.  Tularosa  Community  Ditch, 
19  N.  M.  362,  143  Pac.  207;  Com  v.  New 
York,  etc.  R.  Co.  10  Pa.  Co.  Ct.  129. 

But  where  an  .  information  in  the  nature 
of  quo  warranto  was  filed  against  the  in- 
dividuals composing  a  corporation  for  the 
usurpation  of  a  franchise  to  be  a  corporation 
and  to  procure  a  forfeiture  thereof,  it  was 
held  that  the  corporation  after  having  been 
shown  to  have  been  legally  organized  became 
a  necessary  party  defendant  to  the  proceed- 
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ings  to  procure  a  forfeiture  of  its  charter, 
the  court  saying:  'The  case  at  bar  is  an  ac- 
tion against  the  individual  officers  and  mem- 
bers of  the  corporation,  if  it  exists,  although 
their  authority  is  not  admitted,  but  express- 
ly denied.  But  having  found  that  the  corpo- 
ration was  created  and  does  exist,  so  far  as 
the  allegations  of  the  petition  show,  we  deem 
this  case  of  State  v.  Taylor  decisive  of  the 
point  that  the  corporation  is  a  necessary  par- 
ty defendant,  and  possibly  the  only  proper 
defendant."  State  v.  Robinson,  9  Ohio  Dec. 
(Reprint)    383,  12  Cine.  L.  Bui.  269. 

Where  the  proceedings  are  instituted  for 
the  purpose  of  procuring  the  forfeiture  of 
franchises  of  a  corporation  for  misuser,  etc., 
but  the  legality  of  the  organization  of  the  cor- 
poration is  not  questioned,  the  rule  is  that 
the  corporation  is  the  only  necessary  party. 
State  V.  Business  Men's  Club,  178  Mo.  App. 
548,  562,  163  S.  W.  901;  State  v.  Tularosa, 
19  N.  M.  352,  143  Pac.  207;  In  re  Stock  Ex- 
change, 31  Pa.  Co.  Ct.  226;  State  v.  Union 
Inv.  Co.  7  S.  D.  51,  63  N.  W.  232. 

Thus  in  the  case  first  cited  it  was  said: 
**Where  the  object  Is  to  test  the  validity  of 
the  act  of  .incorporating,  the  information 
should  be  filed  against  the  individuals  who  it 
is  claimed  are  usurping  the  prerogatives  of 
a  corporation;  but  if  it  is  to  effect  the  dis- 
solution of  a  corporation  which  has  its  ac- 
tual legal  existence,  or  to  oust  a  corporation 
of  some  power  which  it  unlawfully  exercises, 
then  the  proceeding  is  properly  against  the 
corporation." 

In  State  v.  Tularosa,  19  N.  M.  352,  143 
Pac.  207,  the  court  said :  ''  'If  it  is  claimed 
that  the  corporation  is  usurping  privileges 
and  powers  not  belonging  to  it,  the  corpora- 
tion is  the  proper  and  only  proper  party.' 
People  v.  Stanford,  77  Cal.  360.  The  fore- 
going statement  of  the  rule,  by  the  California 
court,  is  in  harmony  with  the  decided  weight 
of  authority.  Cases  discussing  the  question 
are  collected  in  an  exhaustive  note,  appended 
to  the  case  of  Armstrong  v.  State,  Ann.  Cas. 
1913A  565.  See  also  Thompson  on  Corpora- 
tions   (2d  ed.  sec.  3815)."- 

And  where  in  such  a  case  the  corporation 
appears  and  pleads  as  such,  its  corporate  ex- 
istence cannot  afterward  be  questioned. 
State  V.  Business  Men's  Club,  178  Mo.  App. 
548,  562,  163  S.  W.  901.  See  also  People  v. 
Larsen,  265  111.  406,  106  N.  E.  947. 

Where  a  corpctration,  organized  for  the  pur- 
pose of  constructing  a  railroad,  after  failing 
to  fulfil  its  charter  obligations  transferred 
its  rights  to  another  corporation,  it  was  held 
in  quo  warranto  proceedings  against  the  lat- 
ter that  the  first-mentioned  corporation  was 
not  a  necessary  though  a  proper  party,  the 


court  saying:  ''It  is  to  be  observed  that  the 
rights,  if  any,  which  the  New  York  Under- 
ground Railroad  Company  possesses,  are 
claimed  to  have  been  acquired  from  and 
through  the  New  York  City  Central  Under- 
ground Railroad  Company;  and  it  is  alleged 
in  the  complaint  that  no  such  right  could 
pass,  because  the  New  York  City  Central  Un- 
derground Railroad  Company  had  then  ceased 
to  exist,  because  of  failure  to  comply  with 
legal  requirements.  Under  these  circum- 
stances, although,  perhaps,  the  New  York 
City  Central  Underground  Railroad  Company 
was  not  a  necessary  party  to  this  action,  it 
clearly  was  a  proper  party,  in  order  that  it 
might  be  judicially  determined  that  it  had 
died  prior  to  the  alleged  transfer  of  its 
rights,  which  question  would  not  then,  there- 
after, be  left  open  to  future  debate  or  dis- 
cussion." People  V.  New  York  City  Cent. 
Underground  R.  Co.  66  Hun  633,  21  N.  Y.  S. 
373. 

However,  in  the  reported  case  it  is  held 
that  where  two  corporations  were  organized 
under  the  authority  of  the  same  statute  to 
construct  railroads  and  one  transferred  its 
right  of  way  and  franchise  to  the  other,  both 
corporations  were  necessary  parties  defend- 
ant and  properly  joined  as  such  in  quo  war- 
ranto proceedings  instituted  by  the  state  to 
effect  a  forfeiture  of  the  charter  of  the  cor- 
poration  making  the  transfer  for  nonuser  of 
its  franchise  within  the  time  allowed  by  law 
for  the  completion  of  its  road. 

In  Eel  River  R.  Co.  v.  State,  155  Ind.  433, 
57  N.  £.  388,  wherein  it  appeared  that  under 
a  decree  of  foreclosure  the  road  and  other 
property  of  a  certain  railroad  corporation 
were  sold  and  a  new  corporation  which  was 
organized  for  the  purpose  of  purchasing  the 
other  company's  property  under  the  foreclo- 
sure continued  the  operation  of  the  road  for 
a  limited  period  of  time  and  then  transferred 
the  road  and  equipment  and  subsequently 
leased  it  perpetually  to  a  third  corporation, 
it  was  held  in  quo  warranto  proceedings 
against  the  corporation  purchasing  the  prop- 
erty and  franchise  of  the  first-mentioned  cor- 
poration under  the  foreclosure  sale,  in  which 
proceedings  in  quo  warranto  the  former  com- 
pany was  charged  with  omitting  acts  amount- 
ing to  a  surrender  of  its  rights  and  privi- 
leges as  a  corporation,  that  the  corporation 
which  eventually  acquired  the  property  and 
franchise  in  question  under  the  lease  was 
properly  joined  as  a  defendant. 

For  a  general  discussion  of  the  joinder  of 
parties  in  quo  warranto  proceedings,  see  the 
note  to  Bonynge  v.  Frank,  reported  ante, 
this  volume,  at  page  211. 
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HANSEN  £T  AI*. 


Kansas   Supreme  Court — February  12,  1916. 


97  Kan.  305;  154  Pac,  1083, 


Agency  —  Liability  of  Agent  to  Third 
Person  —  Negligenoe  in  Care  of 
Premises. 

A  cause  of  action  against  an  agent  for  the 
renting  of  real  property  is  stated  in  a  petition 
which  alleges  that  the  agent  contracted  at  the 
time  of  renting  the  property  to  repair  a  walk 
thereon;  that  afterward,  being  requested  by 
the  tenant  to  repair  the  walk,  the  agent  em- 
ployed a  man  to  do  the  work  whom  he  knew 
to  be  careless,  negligent,  and  incompetent; 
that  after  some  repairs  had  been  made  the 
agent  informed  the  plaintiff,  wife  of  the  ten- 
ant, that  the  walk  had  been  inspected  and  re- 
paired and  was  all  right  and  safe  for  her  use, 
although  after  being  repaired  the  walk  was 
in  a  dangerous  and  unsafe  condition;  and 
that  the  dangerous  condition  of  the  walk 
caused  her  to  fall  and  break  her  arm. 
[See  note  at  end  of  this  case.] 

Negligence  —  Person  Making  Repairs 
to  Walk. 

In  such  a  case  a  cause  of  action  is  stated 
against  the  workman,  where  the  petition  al- 
leges that  the  workman  employed  to  make  the 
repairs,  after  making  some  repairs,  informed 
the  plaintiff,  the  tenant's  wife,  that  the  walk 
had  been  inspected  and  repaired  and  was  all 
right  and  safe  for  her  use;  alleges  that  the 
walk  after  being  repaired  was  in  a  dangerous 
and  unsafe  condition;  and  that  the  plaintiff 
was  injured  by  reason  of  the  defect  in  the 
walk. 
Pleading    ^    Amendment   —   IMBect     of 

Nonresidence  of  Parties. 

A  petition  which  fails  to  state  a  cause  of 
action  may  be  amended  so  as  to  make  it  state 
a  cause  of  action,  although  some  of  the  de- 
fendants may  not  be  residents  of  the  county 
in  which  the  petition  is  filed  and  may  be 
attacking  the  jurisdiction  of  the  court  because 
of  such  nonresidence. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Wyandotte 
county,  Division  No.  3:     Smith,  Judge. 

Action  by  Emily  J.  Wells,  plaintiff,  against 
Matilda  Hansen  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opoinion..    Reversed. 

Thomas  A.  Pollock,  David  F.  Carson  and 
James  T.  Cochran  for  appellant. 

William  T.  Jam^ison,  J.  O.  Hutchison,  M. 
J.  Oatergard  and  Thomas  J,  White  for  ap- 
pellees. 


[306]  Marshall,  J. — In  this  action  the 
sufficiency  of  the  petition  and  the  jurisdic- 
tion of  the  court  are  attacked.  During  the 
times  mentioned  in  the  pleadings,  defend- 
ants J.  R.  Richey  and  Thomas  Kent  were 
residents  of  Wyandotte  county  and  defend- 
ants Matilda  Hansen  and  Nels  Hansen  were 
residents  of  Johnson  county. 

December  21,  1912,  the  plaintiff  filed  her 
petition    in   the   Wyandotte   county   district 
court  and  caused  summons  to  be  served  on 
the  Hansens  in  Johnson  county  on  December 
23,  1912.    January  17,  1013,  defendants  Han- 
sen appeared  specially  and  moved  the  court 
to  set  aside  the  service  of  sundmons  on  them 
on  the  ground  that  they  were  served  in  John- 
son  county;    that  defendants   J.   R.   Richey 
and  Thomas  Kent  had  no  interest  in  the  sub- 
ject  matter   of  the   action;    that   judgment 
could  not  be  rendered  against  them,  and  that 
they  had  been  made  parties  to  give  to  the 
court  color  of  jurisdiction  so  that  [307]  sum- 
mons might  appear  to  be  properly  made  on 
defendants  Hansen.    This  motion  was  denied 
February  15,  1913.     February  19,  1913,  de- 
fendants Hansen  filed  a  plea  in  abatement, 
setting  out  the  same  grounds  tfs  in  the  mo- 
tion.    May  10,  1913,  this  plea,  on  the  mo- 
tion of  the  plaintiff,  was  stricken  from  the 
files.     March  16,  1913,  the  plaintiff  filed  an 
amended  petition.    May  14,  1913,  defendants 
Hansen  filed  their  answer  to  the  plaintiff's 
petition,    attacking  the   jurisdiction   of   the 
court  and  alleging  the  same  matters  set  out 
in  their  motion.    May  16,  1913,  the  plaintiff 
filed  her  demurrer  to  the  answer  of  defend- 
ants Hansen.     This  demurrer  was  overruled 
April  4,  1914.    The  plaintiff  filed  no  further 
pleading  to  this  answer.     March   15,   1914, 
defendants  Richey  and  Kent  filed  separate  de- 
murrers to  the  amended  petition.     These  de- 
murrers    were     sustained     July     25,     1914. 
December  18,  1914,  judgment  on  the  demur- 
rers   was    rendered    in    favor   of   defendants 
Richey  and  Kent,  and  the  action  was  dis- 
missed as  to  defendants  Hansen.    The  plain- 
tiff appeals  from  the  judgment  in  facor  of 
defendants  Richey  and  Kent  and  from  the 
judgment  dismissing  the  action  as -to  defend* 
ants  Hansen. 

The  amended  petition  in  substance  alleges 
that  defendants  Hansen  were  the  owners  of 
certain  real  property  in  Wyandotte  county; 
that  defendant  Richey  w^  their  agent 
for  the  real  property  and  had  authority  to 
make  repairs,  including  repairs  of  walks,  and 
received  as  compensation  for  his  services  a 
percentage  of  the  rents  collected  by  him; 
that  the  plaintiff's  husband  leased  the  prop- 
erty from  defendants  Richey  and  Hansen  for 
a  residence  for  himself  and  family  and  so  oc- 
cupied it;  that  defendant  Richey,  at  the  time 
of  leasing  the  property,  and  as  a  part  of  the 
contract,  ag^reed  to  repair  a  walk  thereon. 
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that  after  entering  on  the  property  the  plain- 
tilf  and  her  husband  requested  defendants 
Richey  and  Hansen  to  inspect  and  repair  the 
walk:  that  defendants  Richey  and  Hansen 
undertook  to  repair  the  walk  and  employed 
defendant  Kent  to  do  the  work;  that  Kent 
was  not  a  competent  person  to  repair  the 
walk;  that  he  was  careless  and  negligent  in 
repairing  and  inspecting  the  walk;  that  de- 
fendants Richey  and  Hansen  knew  that  Kent 
was  a  careless,  negligent  and  incompetent 
workman;  that  defendant  Kent  undertook  to 
make  the  repairs,  but  left  the  walk  in  a  dan- 
gerous and  unsafe  condition;  [308]  that  the 
defendants  said  to  and  informed  the  plain- 
tiff that  the  walk  had  been  inspected  and  re- 
paired and  was  all  right  and  safe  for  the 
plaintiff's  use;  that  the  defendants  knew,  or 
by  the  exercise  of  care  could  and  should  have 
known,  that  the  walk  had  not  been  placed 
in  a  safe  condition;  that  afterward  the  plain- 
tiff, by  reason  of  the  defective-  condi- 
tion of  the  walk,  fell  and  broke  her  arm; 
and  that  she  was  damaged  in  the  sum  of 
^3000. 

Three  questions  are  presented  for  consid- 
eration: first,  did  the  amended  petition  state 
a  cause  of  action  against  defendant  Richey? 
second,  did  it  state  a  cause  of  action  against 
defendant  Kent?  and  third,  did  the  court 
have  jurisdiction  of  defendants  Hansen? 

1.  The  petition  charges  specific  misconduct 
on  the  part  of  defendant  Richey,  in  employ- 
in<r  a  workman  whom  he  knew 'to  be  careless, 
neuligt-nt  and  incompetent  to  make  the  re- 
pairs ;  and  in  informing  the  plaintiff,  after  the 
work  was  done,  that  the  walk  had  been  in- 
spected and  repaired  and  was  all  right  and  safe 
for  her  use,  although,  after  being  repaired,  the 
walk  was  in  a  dangerous  and  unsafe  condi- 
tion. Does  the  fact  that  Richer  was  the 
agent  of  defendants  Hansen  excuse  him  from 
liability  for  injuries  sustained  by  reason  of 
the  defective  repairs?  In  Dowell  v.  Chicago, 
etc.  R.  Co.  83  Kan.  662,  112  Pac.  136,  this 
court   said: 

"The  contention  is  that  no  cause  of  action 
was  stated  against  Johnson.  .  .  .  It  is 
argued  that  Johnson,  being  the  agent  and 
servant  of  the  railroad  company,  is  not  lia- 
ble for  mere  acts  of  nonfeasance,  and  this 
appears  to  be  based  on  the  theory  that  agents 
are  responsible  only  to  their  principals,  and 
while  thev  mav  be  held  for.  misfeasance,  thev 
are  not  liable  to  third  parties  for  mere  omis- 
Mon  of  duty.  The  contention  overlooks  the 
theory  that  a  servant  owes  duties  to  third 
persons  as  well  as  to  his  master.  A  servant 
or  employee  of  a  corporation  cannot  well 
escape  liability  for  the  nonperformance  of  a 
duty  which  he  owes  to  an  injured  third  par- 
ty. The  distinctions  between  liabilities  of 
agents  and  servants  for  acts  of  nonfeasance 
and  misfeasance,  as  well  aa  their  liability  for 
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the  omission  of  their  dutitee  to  persons  other 
than  their  principals  and  masters,  are  fully 
discussed  and  the  authorities  cited  in  case 
notes  appended  to  Mayer  v.  Thompson-Hutch- 
ison Bldg.  Co.  28  L.r'.A.  433;  Ward  v.  Pull- 
man Co.  25  KR.A.(N.S.)  343  and  Hagerty 
v.  Wilson,  25  L.R.A.(N.S.)    356."      (p.  565.) 

The  authorities  hold  that  an  agent  is  lia- 
ble for  his  misfeasance.  [309]  (2  C.  J.  826.) 
In  Schlosser  v.  Great  Northern  R.  Co.  20 
N.  D.  406,  127  N.  W.  502,  the  court  said: 

"Where  an  agent  is  guilty  of  misfeasance, 
that  is,  where  he  has  actually  entered  upon 
the  performance  of  his  duties  to  his  princi- 
pal, and  in  doing  so  fails  to'  respect  the  rights 
of  others,  by  doing  some  wrong,  as  where  he 
fails  or  neglects  to  use  reasonable  care  and 
diligence  in  the  performance  of  his  du- 
ties, he  will  be  personally  responsible  to  a 
third  person  who  is  injured  by  reason  of  his 
misfeasance.  An  agent's  liability  in  sucK 
cases  is  not  based  upon  the  ground  of  his 
agency,  but  on  the  ground  that  he  is  a  wrong- 
doer, and  as  such,  is  responsible  for  any  in- 
jury he  may  cause."     (p.  411.) 

What  is  meant  by  "misfeasance?" 

" '  ''Misfeasance"  is  the  improper  doing  of 
an  act  which  a  person  might  lawfully  do.* 
It  is  a  failure  to  use,  in  the  performance  of 
a  duty  owing  to  an  individual,  that  degree 
of  care,  skill,  and  diligence  which  the  cir- 
cumstances of  the  case  reasonably  demand- 
ed. State  V.  McClellan  (113  Tenn.  616,  85 
S.  W.  267,  268,  3  Ann.  Caa.  992."  (3  Words 
&;  Phrases,  2d  Series,  p.  409.) 

"A  'misfeasance'  is  the  failure  to  do  some- 
thing imposed  upon  the  person  by  law  as  a 
reasonable  member  of  society,  or  the  failure 
to  use  reasonable  care  and  diligence  in  the 
performance  of  a  duty  imposed  by  contract 
which  results  in  an  injury  to  a  third  person, 
[rvin  V.  Calloway,  55  S.  E.  1039,  1040,  127 
Gra.  246  (citing  Southern  R.  Co.  v.  Grizzle, 
124  Ga.  737,  53  S.  E.  244,  110  Am.  St.  Rep. 
191)."  (3  Words  &  Phrases,  2d  Series,  p. 
409.) 

'"Misfeasance  is  the  performance  of  an  act 
in  an  improper  manner,  whereby  some  one 
receives  an  injury.  Williams  v.  Dean,  111 
N.  W.  931,  933,  1*34  la.  216,  11  L.R.A.(N.S.) 
410."  (3  Words  &  Phrases,  2d  Series,  p. 
409-.) 

"  'Misfeasance'  is  the  improper  doing  of  an 
act,  as  distinguished  from  'nonfeasance,' 
which  is  the  total  omission  to  do  an  act. 
.  .  .  It  has  been  held  that  misfeasance 
mav  involve  to  some  extent  the  idea  of  not 
doing,  as  where  an  agent,  while  engaged  in 
the  performance  of  his  undertaking,  does  not 
do  something  Avhich  it  is  his  duty  to  do  under 
the  circumstances,  as,  for  instance,  when  he 
does  not  exercise  that  care  which  a  due  re- 
gard for  the  right  of  the  other  party  requires. 
Such   negligence   as   would   be   actionable  in 
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any  relation  of  life  is  'miefeasance'  by  not 
doing.  Southern  R.  Co.  v.  Rowe,  59  S.  E. 
462,  466,  2  Ga.  App.  657."  (3  Words  & 
Phrases,  2d  Series,  pp.  409,  410.) 

'*An  agent  is  liable  to  third  persons  when 
he  is  negligent  in  the  performance  of  his  du- 
ties, whether  such  act  is  termed  misfeasance 
or  nonfeasance/'  (Lough  v.  Davis,  30  Wash. 
204,  70  Pac.  491,  94  Am.  St.  Rep.  848,  head- 
note,  II  3.) 

"An  agent  having  charge  of  a  building, 
with  authority  to  make  repairs  and  employ 
servants,  is  personally  liable  for  injuries  to 
a  passenger,  due  [310]  to  the  negligent  opera- 
tion or  repair  of  "the  elevator."  (Orcutt  v. 
Century  Bldg.  Co.  201  Mo.  424,  99  S.  W. 
1062,   8   L.R.A.(N.S.)    929,   headnote,   ^   6.) 

"A  servant  or  agent  is  liable  for  a  negli- 
gent omission  or  nonfeasance  causing  injury 
to  a  third  person  where  he  would  be  liable 
if  acting  as  principal."  (Mayer  v.  Thomp- 
son-Hutchison Bldg.  Co.  104  Ala.  611,  16 
So.    620,    28    L.R.A.    433,    headnote,    T[    2.) 

"A  car  inspector  who,  after  inspection  and 
approval,  sends  out  a  car  which  he  knows, 
or  by  the  exeriese  of  ordinary  care  could 
have  known,  was  defective,  is  liable  in  dam- 
ages to  a  brakeman  who,  because  of  the  de- 
fect, is  injured  in  attempting  to  use  it  in 
the  ordinary  manner,  in  the  absence  of  con- 
tributory negligence  on  his  part."  (Ward  v. 
Pullman  Car  Corp.  131  Ky.  142,  114  S.  W. 
754,   25   L.R.A.(N.S.)    343,   headnote,   H    1.) 

''A  servant  is  personally  liable  to  third 
persons  when  his  wrongful  act  in  the  course 
of  his  employment  is  the  direct  and  proxi- 
mate cause  of  their  injury,  whether  such 
wrongful  act  be  one  of  nonfeasance  or  mis- 
feasance." (Ellis  V.  Southern  Ry.  Co.  72  S. 
C.  465,  62  S.  E.  228,  2  L.R.A.(N.S.)  378, 
headnote,  If  1.) 

"An  agent  who  has  complete  control  and 
management  of  real  property  of  a  nonresi- 
dent is  personally  liable  for  injuries  sus- 
tained by  a  third  person  in  consequence  of 
the  dangerous  condition  of  the  premises  at 
the  time  when  they  were  leased  by  him  to  a 
tenant."  (Baird  v.  Shipman,  132  111.  16, 
23  N.  E.  384,  7  L.R.A.  128,  headnote.) 

"Where  an  agent  undertook  to  build  a 
trap-door,  but  did  the  work  so  negligently  as 
to  cause  the  injury  complained  of,  action 
would  lie  by  the  injured  party  not  only 
against  the  principal  but  the  agent  also." 
(Harriman  v.  Stowe,  67  Mo.  93,  syl.  ^  4.) 

"Where  an  agent  has  complete  control  of 
a  tenement  house,  and  constructs  a  new  walk 
in  the  court,  leaving  a  large  hole  in  the 
walk,  and  plaintiff,  a  new  tenant,  without 
previous  knowledge  of  the  existence  of  the 
hole,  stepped  into  it  after  dark  and  was 
severely  injured,  it  is  misfeasance  of  the 
agent  rendering  him  liable,  and  not  a  mere 
nonfeasance."      (Carson   v.   Quinn,    127   Mo. 


App.  625,  105  S.  W.  1088,  headnote,  H  2.) 
(See  also  Bannigan  v.  Woodbury,  158 
Mich.  206,  122  N.  W.  531,  133  Am.  St.  Rep. 
371.) 

"An  agent  having  complete  control  and 
management  of  his  principal's  business,  with 
the  power  to  do  what  is  reasonably  necessary 
to  protect  third  persons  against  injuries  from 
omissions  or  commissions  in  the  conduct  of 
the  same,  is  under  obligation  to  so  use  that 
which  he  controls  as  not  to  injure  another, 
and  will  be  liable  in  damages  to  any  third 
person  for  a  failure  to  discharge  such  duty.'^ 
(Stiewel  v.  Borman,  63  Ark.  30,  syl.  If  4, 
37  S.  W.  404.) 

"Agent  is  guilty  of  ^misfeasance  in  negli- 
gently directing  water  to  be  admitted  to 
water-pipes  in  a  room  in  a  house  owned  by 
his  principal,  but  [311]  which  is  under  hia 
general  management,  without  first  examin- 
ing the  condition  of  such  pipes,  by  reason  of 
which  injury  results,  and  he  is  liable  to  the 
tenant  of  the  shop  below  for  damage  there- 
from ;  and  the  fact  that  the  room  in  which  the 
pipes  are  is  let  to  a  tenant  at  that  time  does 
not  release  him  from  liability."  (Bell  v. 
Josselyn,  3  Gray  (Mass.)  309,  63  Am,  Dec. 
741,  headnote.) 

**For  a  misfeasance  done  by  an  agent,  in 
the  line  of  his  agency,  both  the  principal  and 
agent  are  liable."  (Martin  v.  Benoist,  20 
Mo.  App.  262,  syl.  ^  3.) 

Under  the  allegations  of  the  amended  peti- 
tion defendant*  Richey's  active  misconduct 
renders  him  liable  to  the  plaintiff.  The 
amended  petition  states  a  cause  of  action 
against  him. 

2.  The  allegations  of  the  amended  petition 
against  defendant  Kent  are  that  he  was  em- 
ployed to  repair  the  walk;  that  he  made 
some  repairs;  that  he  informed  the  plaintiff 
that  the  walk  had  been  inspected  and  re- 
paired and  was  all  right  and  safe  for  her  use ; 
and  that  after  being  repaired  the  walk  at 
the  place  where  the  plaintiff  was  injured  was 
in  a  dangerous  and  unsafe  condition.  This 
constituted  misconduct  on  the  part  of  de- 
fendant Kent,  for  which,  if  proven,  he  is 
liable  in  damages  to  the  plaintiff.  The  peti- 
tion states  a  cause  of  action  against  defend- 
ant Kent. 

3.  Did  the  court  have  jurisdiction  of  de- 
fendants Hansen?  The  conclusion  reached 
concerning  the  sufficiency  of  the  petition  as 
to  defendants  Richey  and  Kent  makes  this 
question  easy  to  answer.  But  one  cause  of 
action  is  stated  in  the  petition.  If  the  al- 
legations of  the  petition  are  true,  each  of 
the  defendants  is  liable  to  the  plaintiff.  All 
were  properly  joined  as  defendants.  (Civ. 
Code,  §  35;  Dowell  v.  Chicago,  etc.  R.  Co. 
83  Kan.  562,  112  Pac.  136.)  Summons  was 
properly  served  on  defendants  Hansen  in 
Johnson  county.     (Civ.  Code,  §  61.)     But  if. 
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as  stated  by  defendants  Hansen  in  their  mo- 
tion, their  plea  in  abatement  and  their  an- 
swer, no  cause  of  action  exists  as  to  defend- 
ants Richey  and  Kent,  and  they  were  made 
parties  simply  to  give  color  of  jurisdiction 
to  the  district  court  of  Wyandotte  county 
in  this  action,  another  question  presents  it- 
self.   Tliat  question  was  not  argued,  is  not 


kins  V.  Field,   89  Me.  281,  36  Atl.  375,  66 
Am.  St.  Rep.  426. 

Mc^aachusetta. — Bell  v.  Josselyn,  3  Gray 
309,  63  Am.  Dec.  471;  Hawkesworth  v. 
Thompson,  98  Mass.  77,  93  Am.  Dec.  137; 
Osborne  v.  Morgan,  130  Mass.  102,  39  Am. 
Rep.  437 ;  Shepard  v.  Creamer,  160  Mass.  496, 
36  N.  E.  475.     See  also  Nowell  v.  Wright, 


presented  in  the  briefs,  is  not  now  before  this    '3   Allen    169,   80   Am.   Dec.    62;    Gilmore  v. 


court  and  will  not  be  further  discussed. 

Defendants  Hansen  never  attacked  the 
amended  petition.  Their  motion,  plea  in 
abatement,  and  answer,  were  directed 
[312]  against  the  original  petition.  This 
does  not  change  their  situation.  The  plain- 
tiff, by  permission  of  court,  had  the  right 
to  amend  her  petition  so  as  to  make  it  state 
a  cause  of  action  against  any  one  or  more 
of  the  defendants  if  it  did  not  state  a  cause 
of  action  as  first  filed.  Until  defendants  Han- 
sen were  discharged  they  were  bound  to  take 
notice  of  all  the  pleadings  filed  in  the  action. 

Ihe  judgment  is  reversed  with  directions 
to  overrule  the  demurrers  of  defendants 
Richey  and  Kent  and  set  aside  the  order  of 
dis^missal  as  to  defendants  Hansen,  and  prO' 
<^eed  with  the  cause  as  herein  indicated. 


NOTE, 

Personal  Uability  of  Asent  Havins 
Charge  of  Real  Property  for  Mis- 
feasance. 

Oeneral  Rule. 

An  agent  who  has  charge  of  the  real  prop- 
erty of  his  -principal  is,  with  respect  to  third 
persons,  regarded  as  the  owner  thereof  to 
the  extent  of  his  control  of  the  property  and 
if  by  reason  of  his  misfeasance  in  handling 
or  caring  for  the  property  a  third  person  is 
injured  the  agent  is  personally  liable. 

Alabama, — Mayer  v.  Thompson-Hutchison 
BIdg.  Co.  104  Ala.  611,  16  So.  620,  53  Am. 
St.  Rep.  88,  28  L.R.A.  433. 

Arkansas. — Stiewel  v.  Bornian,  63  Ark.  30, 
37  S.  W.  404. 

Colorado. — Humphreys  Tunnel,  etc.  Co.  v. 
Frank,  46  Colo.  524,  105  Pac.  1093. 

Georgia. — See  Southern  R,  Co.  v.  Grizzle, 
124  Ga.  735;,  53  S.  E.  244,  110  Am.  St.  Rep. 
191. 

/(fifiois.— Baird  v.  Shipman,  132  111.  16, 
23  N.  E.  384,  22  Am.  St.  Rep.  604,  7  L.R.A. 
128. 

Indiana. — ^Tippecanoe  Loan,  etc.  Co.  v.  Jes- 
ter, 180  Ind.  357,  101  N.  E.  915,  L.R.A.1915E 
721. 

/oi«».--William8  v.  Dean,  134  la.  216,  111 
N.  W.  931,  11  L.R.A.(N.S.)    410. 

Kansas. — See   the   reported   case. 

Maine. — Campbell  v.  Portland  Sugar  Co. 
«1  Me.  652,  16  Am.  Rep.  503.     See  also  At- 


Driscoll,   122  Mass.   199,   23   Am.   Rep.   312. 

Michigan. — Slater  v.  Chapman,  67  Mich. 
523,  35  N.  W.  106,  11  Am.  St.  Rep.  593; 
Ellis  v.  McNaughton,  76  Mich.  237,  42  N. 
W.  1113,  15  Am.  St.  Rep.  308;  Bannigan 
V.  Woodbury,  158  Mich.  206,  122  N.  W.  531, 
133  Am  St.  Rep.  371. 

Minnesota.— GTifRths  v.  Wolfram,  22  Minn. 
185. 

Missouri. — ^Harriman  v.  Stowe,  57  Mo.  93; 
Lottman  v.  Barnett,  62  Mo.  159;  Orcutt  v. 
Century  Bldg.  Co.  201  Mo.  424,  99  S.  W. 
1062,  8  L.R.A.(N.S.)  929;  Martin  v.  Benoist, 
20  Mo.  App. -262;  Carson  v.  Quinn,  127  Mo. 
App.  525,  105  S.  W.  1088. 

Montana. — Hagerty  v.  Montana  Ore  Pur- 
chasing Co.  38  Mont.  69,  8  Pac.  643,  25 
L.R.A.(N.S.)    356. 

New  Forfc.— Murray  v.  Usher,  117  N.  Y. 
542,  23  N.  E.  564.  See  also  Fort  v.  \Vhipple, 
11  Hun  693. 

Pennsylvania. — Malone  v.  Pierce,  231  Pa. 
St.  534,  80  Atl.  979. 

South  Dakota. — Cockran  v.  Rice,  26  S.  D. 
393,  Ann.  Cas.   1913B  570,  128  N.  W.  583. 

Tennessee.— BvAke  v.  Hagen,  108  Tenn.  265, 
67  S.  W.  470. 

r<?rm  on*.— Brown  v.  Lent,  20  Vt.  529. 

rtr^nio.— Belvin  v.  French,  84  Va.  81. 

Washington. — Lough  v.  Davis,  30  Wash. 
204,  70  Pac.  491,  94  Am.  St.  Rep.  848,  59 
L.R.A.  802.  See  also  Gennaux  v.  Northwest- 
ern Imp.  Co.  72  Wash.  268,  130  Pac.  495. 

Canada. — Ferrier  v.  Trepanier,  24  Can. 
Sup.  Ct.  86. 

The  foregoing  cases  supporting  the  gener- 
al rule  are  discussed  and  q;Uoted  from  at 
length  infra. 

In  the  leading  case  of  Baird  v.  Shipman, 
132  111.  16,  23  N.  E.  384,  22  Am.  St.  Rep. 
504,  7  L.R.A.  128,  it  appeared  that  the  owner 
of  certain  land  on  which  there  was  a  house 
and  barn  intrusted  the  care  of  the  same  to 
the  defendants,  as  real  estate  agents.  The 
agents  leased  the  property  to  a  Mrs.  W^heeler. 
At  that  time  a  large  door  of  the  barn  was 
in  a  loose  condition,  but  the  agents  agreed 
to  repair  the  same.  However,  they  failed  to 
do  so  and  the  plaintiff's  intestate  while  try- 
ing to  deliver  goods  on  the  premises  was 
killed  by  the  falling  of  the  door  on  him. 
It  was  held  that  the  agents  were  guilty  of  a 
misfeasance  and  therefore  personally  liable 
for  the  injuires  caused  by  the  falling  door. 
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The  court  said:  ^'An  agent  is  liable  to  his 
principal  only  for  mere  breach  of  his  con- 
tract with  his  principal.  He  must  have  due 
regard  to  the  rights  and  safety  of  third  per- 
sons. He  cannot,  in  all  cases,  find  shelter 
behind  his  principal.  If,  in  the  course  of 
his  agency,  he  is  intrusted  with  the  opera- 
tion of  a  dangerous  machine,  to  guard  him- 
self from  personal  liability  he  must  use 
.  proper  care  in  its  management  and  super- 
vision so  that  others  in  the  use  of  ordinary 
care  Avill  not  suffer  in  life,  limb  or  property. 
(Suydam  v.  Moore,  8  Barb.  (N.  Y.)  358; 
Phelps  V.  Wait,  30  N.  Y.  78.)  It  is  not  his 
contract  with  the  principal  which  exposes 
liim  to  or  protect^  him  from  liability  to  third 
persons,  but  his  common-law  obligation  to 
so  use  that  which  he  controls  as  not  to  injure 
another.  That  obligation  is  neither  increased 
nor  diminished  by  his  entrance  upon  the  du- 
ties of  agency,  nor  can  its  breach  be  excused 
by  the  plea  that  his  principal  is  chargeable. 
Delaney  v.  Kochereau,  34  La.  Ann.  1123.  If 
the  agent  once  actually  undertakes  and  en- 
ters upon  the  execution  of  a  particular  work, 
it  is  his  duty  to  use  reasonable  care  in  the 
manner  of  executing  it,  so  as  not  to  cause  any 
injury  to  third  persons  which  may  \)e  the 
natural  consequence  of  his  acts,  and  he  can- 
not, by  abandoning  its  execution  midway,  and 
leaving  things  in  a  dangerous  condition,  by 
reason  of  his  having  so  left  them  without 
proper  safeguards.  Osborne  v.  Morgan,  130 
Mass.  102.  A  number  of  authorities  charge 
the  agent,  in  such  cases,  on  the  ground  of 
misfeasance,  as  distinguished  from  nonfea- 
sance. Meecham,  in  his  work  on  Agency 
(sec.  522),  says:^  ^Some  confusion  has  crept 
into  certain  cases  from  failure  to  observe 
clearly  the  distinction  between  nonfeasance 
and  misfeasance.  As  has  been  seen,  the  agent 
is  not  liable  to  strangers  for  injuries  sus- 
tained by  them  because  he  did  not  undertake 
the  performance  of  some  duty  which  he  owed 
to  his  principle  and  imposed  upon  him  by 
his  relation,  which  is  nonfeasance.  Misfea- 
sance may  involve  also,  to  some  extent,  the 
idea  of  not  doing,  as,  where  the  agent,  while 
engaged  in  the  performance  of  his  undertaking, 
does  not  do  something  which  it  was  his  duty 
to  do  under  the  circumstances — does  not  take 
that  precaution,  does  not  exercise  that  care, 
which  a  due  regard  for  the  rights  of  others 
requires.  All  this  is  not  doing,  but  it  is 
not  the  not  doing  of  that  which  is  imposed 
upon  the  agent  merely  by  virtue  of  his  re- 
lation, but  of  that  which  is  imposed  upon 
him  by  the  law  as  a  responsible  individual, 
in  common  with  all  other  members  of  society. 
It  is  the  same  not  doing  which  constitutes 
actionable  negligence  in  any  relation.'  .  .  . 
Appellants  remained  in  control  of  the  prem- 
ises until  the  door  fell  upon  the  deceased. 
There  was  no  interruption  of  the  casual  re- 


lation between  them  and  the  injured  man. 
They  were,  in  fact,  for  the  time  being,  sub- 
stituted in  the  place  of  the  owner,  so  far  as 
the  control  and  management  of  the  property 
was  concerned.  The  principle  that  makes  an 
independent  contractor,  to  whose  control 
premises  upon  which  he  is  working  are  sur- 
rendered, liable  for  damages  to  strangers, 
caused  by  his  negligenoe,  although  he  is  at 
the  time  doing  the  work  under  contract  with 
the  owner  (Wharton  on  Negligence,  sec. 
440),  would  seem  to  be  sufficient  to  hold 
appellants.  The  owner  of  cattle  who  places 
them  in  the  hands  of  an  agister  is  not  liable 
for  damages  committed  by  them  while  they 
are  under  the  control  of  the  agister.  It  is  the 
possession  and  control  of  the  cattle  which  fix 
the  liability,  and  the  law  imposes  upon  the 
agister  the  duty  to  protect  strangers  from  in- 
jury by  them.  Ward  v.  Brown,  64  111.  307; 
Ozburn  v.  Adams,  70  111.  291.  When  the 
appellants  rented  the  premises  to  Mrs.  Wheel- 
er, in  the  dangerous  condition  shown  by  the 
evidence,  they  voluntarily  set  in  motion  an 
agency,  which,  in  the  ordinary  and  natural 
course  of  events,  would  expose  persons  en- 
tering the  barn  to  personal  injury.  Use  of 
the  barn  for  the  purpose  for  which  it  was 
used  when  the  deceased  came  to  hit*  death, 
was  one  of  ordinary  and  appropriate  uses* 
and  might  by  ordinary  foresight,  have  been 
anticipated.  If  the  insecure  condition  of  the 
door  fastenings  had  arisen  after  the  letting  to 
Mrs.  Wheeler,  a  different  question  would  be 
presented:  but  as  it  existed  before  and  at  the 
time  of  the  letting,  the  owner  or  persons  in 
control  are  chargeable  with  the  consequences.*' 
In  Hagerty  v.  Montana  Ore  Purchasing^ 
Co.  38  Mont.  69,  98  Pac.  643,  25  L.R.A. 
(X.S.)  3.56,  it  was  held  that  one  who  super- 
intended a  mine  and  had  full  charge  thereof 
was  personally  liable  for  the  injuries  sus- 
tained by  the  plaintiff  by  reason  of  the  for- 
mer's failure  to  inform  him  (the  plaintiff) 
of  a  dangerous  condition  in  one  of  the  shafts 
in  the  mine.  The  court  said:  *'6ut  it  is 
further  suggested  that,  at  most,  Wilson  was 
guilty  of  nonaction  or  omission  of  duty  in 
failing  to  have  the  shaft  in  working  order, 
or  in  not  forbidding  its  use  to  men  not  ac- 
quainted with  its  character,  and  that  such 
omission  or  nonaction  amounts  only  to  non- 
feasance, for  which  he  is  not  liable  to  a  third 
person,  but,  if  liable  at  all,  he  is  only  lia- 
ble to  the  Hypocka  Company,  his  principal, 
and  that  the  maxim  respondeat  superior  ap- 
plies. If  Wilson's  misconduct  in  permitting 
the  shaft  to  be  out  of  repair  and  in  per- 
mitting its  use  while  in  such  condition 
amounts  only  to  nonfeasance,  then  the  con- 
tention of  his  counsel  may  be  well  founded. 
But  we  are  not  able  to  agree  with  them  in 
their  conclusion.  Some  of  the  cases  cited  by 
counsel   for  the  appellant  seem  to  bear  ouli 
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their  theory  and  to  justify  the  conclusion 
they  reach.  The  courts  and  textwriters  have 
not  always  been  accurate  in  defining  the  terms 
'nonfeasance'  and  'misfeasance/  •  or  in  dis- 
criminating between  them.  As  applied  in 
cases  of  this  character,  we  think  the  term 
'nonfeasance'  refers  to  the  omission  on  the 
part  of  the  agent  to  perform  a  duty  which  he 
owes  to  his  principal  by  virtue  of  the  rela- 
tionship existing  between  them;  but,  when- 
ever the  omission  on  the  part  of  the  agent 
consists  of  his  failure  to  perform  a  duty 
which  Ihe  owes  to  third  persons,  then,  as  to 
such  third  persons,  his  omission  amounts  to 
'misfeasance,'  for  which  he  is  responsible. 
We  think  this  conclusion  is  based  upon  rea- 
son and  authority." 

In  Stiewell  v.  Borman,  63  Ark.  30,  37  S. 
W.  404,  the  court  said:  "An  agent  of  the 
owner  of  real  estate,  who  has  the  complete 
control  and  management  of  the  property,  and 
has  undertaken  to  keep  it  in  repair,  is  liable 
to  third  persons  for  injuries  to  the  latter 
while  using  the  premises  in  an  ordinary  and 
appropriate  manner,  which  were  caused  by 
the  failure  of  the  agent  to  make  necessary 
repairs.  .  .  .  He,  however,  like  other  per- 
sons, in  discharging  his  duties  to  his  princi- 
pal, is  bound  to  recognize  and  respect  the 
rights  and  privileges  of  others.  He  must  take 
care  that  he  does  not  by  his  own  act  unnec- 
essarily injure  another.  If  he  fails  to  do  so, 
either  negligently  or  intentionally,  and  there- 
by causes  an  injury  to  another  he  is  lia- 
ble IdT  damages  to  the  party  injured.  The 
fact  that  he  was  acting  as  agent  at  the  time 
will  not  relieve  him  of  the  liability.  As  is 
said  in  Delaney  v.  Rochereau,  34  La.  Ann. 
1123:  'Every  one,  whether  he  is  principal 
or  agent,  is  responsible  directly  to  persons 
injured  by  his  own  negligence,  in  fulfilling 
obligations  resting  upon  him  in  his  individual 
character,  and  which  the  law  imposes  upon 
him  independent  of  contract.  No  man  in- 
creases or  diminishes  his  obligations  to  a 
stranger  by  becoming  an  agent.  If,  in  the 
course  of  his  agency,  he  comes  in  contact 
with  the  person  or  property  of  a  stranger, 
he  is  liable  for  any  injury  he  may  do  to 
either,  by  his  own  negligence  in  respect  to 
duties  imposed  by  law  upon  him  in  common 
with  all  other  men.'  *' 

In  Lough  V.  Davis,  30  Wash.  204,  70  Pac. 
491,  94  Am.  St.  Rep.  848,  59  LlR.A.  802,  it 
appeared  that  the  defendant,  as  agent,  had 
complete  charge  of  a  tenement  house.  He 
allowed  a  wide  veranda  attached  to  the  build- 
ing to  become  unsafe  in  that  the  railing 
which  supported  the  same  became  old  and 
rotten.  The  plaintifT,  a  tenant,  while  play- 
ing on  the  veranda  fell  to  the  ground  as  the 
same  gave  way.  It  was  held  that  the  de- 
fendant was  liable.'  The  coprt  said:  "There 
is  still  another  class  of  cases  which  hold  what 
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seems  to  us  to  be  the  correct  doctrine,  viz., 
that  the  obligation,  whether  for  misfeasance  ' 
or  nonfeasance,  does  not  rest  in  contract  at 
all,  but  is  a  common-law  obligation  devolv- 
ing upon  every  responsible  person  to  so  iise 
that  which  he  controls  as  not  to  injure  an- 
other, whether  he  is  in  the  operation  of  his 
own  property  as  principal  or  in  the  operation 
of  the  property  of  another  as  agent.  One  of 
the  leading  cases  maintaining  this  view  is 
Baird  v.  Shipman,  a  case  decided  in  1890, 
and  reported  in  132  111.  16,  23  N.  E.  384, 
7  L.R.A.  128,  22  Am.  St.  Rep.  504.  There 
it  was  held  that  an  agent  who  has  complete 
control  of  a  house  belonging  to  an  absent 
principal,  and  who  lets  the  house  in  a  dan- 
gerous condition,  promising  to  repair  it,  is 
responsible  to  the  third  person  injured  by 
an  accident  caused  by  want  of  such  repair. 
There  is  nothing  to  distinguish  this  case  from 
the  ease  at  bar  excepting  the  prbmise  to. 
repair,  and  that  does  not  seem  to  have  been 
deemed  by  the  court  an  important  feature; 
but  the  case  was  decided  upon  the  broad 
principle  above  announced.  .  .  .  It  is  also 
said  that,'  irrespective  of  his  principal,  the 
agent  was  bound  while  doing  work  to  so  use 
the  premises,  incuding  the  sidewalk,  as  not 
to  injure  others.  Misfeasance,  said  the  court, 
may  involve  the  omission  to  do  something 
which  ought  to  be  done — ^as  when  an  agent 
engaged  in  the  performance  of  his  undertak- 
ing omits  to  do  something  which  it  is  his 
duty  to  do  under  the  circumstances,  as  when 
he  does  not  exercise  that  degree  of  care  which 
due  regard  for  the  rights  of  others  required." 

Limitations  of  Rule. 

An  agent  having  charge  of  real  property  is 
not  liable  for  injuries  to  a  third  person 
caused  by  the  wrongful  acts  of  a  subagent. 
Stone  V.  Cartwright,  6  T.  R.  (Eng.)  411; 
Kuhnert  v.  Angell,  10  N.  D.  59,  84  N.  W. 
679,  88  Am.  St.  Rep.  675;  Riggin  v.  Becker, 
9  Pa.  Dist.  439;  Harrison  v.  Van  Gunten, 
15  Pa.  Super.  Ct.  491. 

And  unless  the  act  or  acts  complained  of 
against  the  agent  amount  to  a  misfeasance 
he  is  not  liable  to  a  third  person.  Kim- 
brough  V.  Boswell,  119  Ga.  201,  45  8.  E. 
977;  Southern  R.  Co.  v.  Rowe,  2  Ga.  App. 
557,  59  S.  E.  462;  Smith  v.  Pawlak,  136 
111.  App.  279,  233  111.  401,  84  N.  E.  272; 
Frorer  v.  Baker,  137  111.  App.  588;  Dean  v. 
Brock,  11  Ind.  App.  507,  38  N.  E.  829;  Cram- 
blitt  v.  Percival-Porter  Co.  176  la.  733,  158 
N.  W.  541,  L.R.A.1917C  77;  Minnis  v.  Younk- 
er  (la.)  118  N.  W.  532;  Standard  Oil  Co. 
v.  Marlow,  150  Ky.  647,  150  S.  W.  832; 
Delaney  v.  Rochereau,  34  La.  Ann.  1123,  44 
Am.  Rep.  456;  Albro  v.  Jaquith,  4  Gray 
(Mass.)  99,  64  Am.  Dec.  56;  Brown  Paper 
Co.  V.  Dean,  123  Mass.  267 ;  Mulchey  v.  Meth- 
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odist  Religious  Soc.  125  Mass.  487;  Hill  v. 
Caverly,  7  N.  H.  215,  26  Am.  Dec.  735 ;  Sar- 
gent V.  Stark,  12  N.  H.  332;  Bianki  v.  Great- 
er American  Exposition  (Neb.)  92  N.  W. 
615;  Kulinert  v.  Angell,  10  N.  D.  59,  84  N. 
VV.  579,  88  Am.  St.  Rep.  675;  Crandall  v. 
Loomis,  56  Vt.  684.  Compare  Pittsfield  Cot- 
ton wear  Mfg.  CJo.  V.  Pittsfield  Shoe  Co.  71 
N.  H.  522,  53  Atl.  807,  60  L.R.A.  116. 

Thus  in  Delaney  v.  Rochereau,  34  Jia.  Ann. 
1123,  44  Am.  Rep.  456,  it  appeared  that  the 
agents  in  charge  of  a  building  allowed  the 
balcony  attached  thereto  to  become  unsafe. 
It  further  appeared  that  this  building  was 
unoccupied.  A  certain  individual  obtained 
the  key  to  the  house  from  a  neighbor  and 
without  the  knowledge  of  the  agents  took 
possession  thereof.  On  the  same  evening  he 
invited  a  number  of  persons  to  participate  in 
an  entertainment  given  by  him.  Among  these 
guests  was  the  plaintiff.  About  eleven 
o'clock  at  night  fifteen  or  twenty  of  the  guests 
including  the  plaintiff  went  on  the  balcony 
and  as  they  gathered  there  the  balcony  fell 
with  them  and  the  plaintiff  was  injured. 
It  was  held  that  the  agents  were  not  lia- 
ble to  thfe  plaintiff. 

In  Crandall  v.  Loomis,  56  Vt.  664,  it  ap- 
peared that  the  defendant  was  the  agent  for 
one  Dodge,  the  owner  of  a  building  in  Bur- 
lington, Vt.  Dodge  lived  in  California.  The 
tenant  in  Dodge's  house  sent  for  a  plumber 
to  repair  the  drain  therein  and  the  defendant 
agreed  to  pay  the  latter's  bill  but  at  the  same 
time  informed  him  that  he  must  obtain  au- 
thority to  proceed  with  the  work  from  the 
proper  sources ;  the  defendant  disclaiming  au- 
thority. The  plumber  received  a  permit  from 
the  city  officials  and  proceeded  to  do  the 
work.  During  the  prosecution  of  the  work 
he  left  an  unguarded  hole  in  the  sidewalk 
abutting  the  property.  The  plaintiff  while 
walking  in  the  street  in  the  evening  was  in- 
jured by  falling  into  the  hole.  It  was  held 
that  the  defendant  was  not  liable. 

In  Kuhnert  v.  Angell,  10  N.  D.  69,  84  N. 
W.  579,  88  Am.  St.  Rep.  675,  the  court  stated 
the  facts  and  its  conclusion  as  follows :  "The 
land  on  which  the  fence  in  question  was  lo- 
cated was  owned  by  one  Hunt,  a  nonresident. 
It  was  without  buildings  or  other  substan- 
tial improvements.  Defendant  is  in  the  real 
estate  business  in  the  city  of  Fargo.  For 
several  years  he  had  been  Hunt's  agent  for 
leasing  said  land  and  collecting  rent.  Some 
time  in  1898  Hunt  instructed  defendant  to 
have  the  fence  in  question  constructed  for  the 
purpose  of  inclosing  a  portion  of  the 
meadow  land.  Hunt's  plans  for  the  fence 
corresponded  with  the  fence  actually  built, 
with  the  single  exception  as  to  guard 
rails.  Guard  rails  were  to  l>e  provided 
where  it  crossed  the  trail  where  the 
accident    occurred.      In    pursuance    of   such 


request  defendant  employed  one  Stenso 
to  build  the.  fence;  and  his  instructions 
to  the  latter  covered  the  building  of  a  fence 
in  every  w<ay  corresponding  with  the  direc* 
tions  of  his  principal,  and  including  the  pro- 
vision for  guard  rails.  Stenso  constructed 
the  fence,  but,  in  violation  of  his  contract, 
and  also  of  express  direction  from  defendant, 
failed  and  neglected  to  provide  guard  rails 
or  any  other  means  ot  warning  the  traveling 
public  of  danger  where  the  fence  crossed  the 
trail  in  question.  It  will  be  seen  that  de- 
fendant did  no  affirmative  act  in  creating 
the  alleged  dangerous  obstruction.  He  neither 
constructed  it  nor  caused  its  construction. 
His  entire  connection  with  the  erection  of 
the  fence  was  limited  to  his  employment  of 
Stenso,  and  the  purpose  of  that  employment 
was  the  construction  of  a  lawful  fence,  with 
guard  rails.  These  considerations  compelled 
us  to  hold  on  the  former  appeal  that  the 
defendant  was  not  liable  under  the  statute, 
viz.:  section  7550,  supra;  for,  under  the  un- 
disputed evidence,  he  did  not  knowingly  and 
wilfully  place  or  cause  to  be  placed  across 
the  trail  the  alleged  dangerous  obstruction. 
The  wilful  act  was  that  of  Stenso  alone. 
Neither  do  w*e  reach  a  different  conclusion  on 
the  present  appeal,  wherein  defendant's  liv^ 
bility  is  predicated  upon  negligence.  The 
theory  of  appellant's  coimsel  is  that  defend- 
ant's agency  was  broad  enough  to  render  him 
personally  responsible  for  the  safe  condition 
of  the  premises,  and  accordingly  liable  for  in- 
juries suffered  through  an  unsafe  condition 
thereof.  In  support  of  this  rule  of  liability  the 
following  cases  are  cited :  Mayer  v.  Thompson- 
Hutchison  Bldg.  Co.  104  Ala.  611,  16  So. 
620,  28  L.R.A.  433;  Baird  v.  Shipman,  132 
111.  16,  23  X.  E.  384,  7  L.R.A.  128;  Camp- 
bell V.  Portland  Sugar  Co.  62  Me.  552.  The 
doctrine  of  these  cases  is  expressed  by  the 
court  in  Baird  v.  Shipman,  supra,  in  the  fol- 
lowing language:  'An  agent  of  the  owner 
of  property,  who  has  the  complete  control 
and  management  of  the  premises,  and  who 
is  bound  to  keep  them  in  repair,  is  liable  to 
third  persons  for  injuries  resulting  to  the 
latter,  while  using  the  premises  in  an  ordi- 
nary and  appropriate  manner,  through  the 
neglect  of  said  agent.  And  the  agent  can- 
not excuse  himself  on  the  plea  that  his  prin- 
cipal is  liable.  It  is  not  his  contract  that 
exposes  him  to  liability  to  third  persons,  but 
his  common -law  obligation  to  so  use  that 
which  he  controls  as  not  to  injure  another.' 
The  facts  in  the  case  at  bar  do  not  bring 
defendant  within  the  rule  of  liability  as  laid 
down  in  the  foregoing  cases,  for  several  rea- 
sons: First.  The  rule  as  laid  down  is  ap- 
plicable to  buildings  which  are  under  the  ex- 
clusive control  of  agents  who  are  charged 
with  the  duty  of  attending  to  repairs,  where- 
as, the  property  here  involved  is  unoccupied 
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land.  Second.  In  the  case  under  considera- 
tion the  defendant  did  not  have  complete  con- 
trol and  management  of  the  premises.  His 
authority  was  limited  to  leasing  and  collect- 
ing rent^  and  did  not  extend  to  making  im- 
provements, such  as  building  the  fence  in 
question.  The  cases  differ,  also,  in  this:  that 
in  each  of  these  cases  the  person  claiming 
damages  for  injuries  was  either  a  tenant 
or  person  lawfully  on  the  premises,  to  whom 
a  duty  was  ^pressly  due,  whereas  in  the 
present  case  the  defendailt  was  a  trespasser 
at  the  time  of  the  injury.  Under  the  facts 
of  this  case,  it  is  clear  that  defendant's  gen- 
eral relation  to  the  premises  did  not  make 
him  responsible  to  either  his  principal  or  to 
third  persons  for  their  safe  condition.'' 


Geo.  H,  Ethridge  for  appellant. 
Whit  ting  ton  d  Oshom  for  appellee. 


8TATB 


V. 


ANGELO. 


Mississippi   Supreme  Court — June  28,   1915. 


lOO  Miss.  024:;  68  So.  918. 


Tips    —   Constmotion    of  Anti-ttppinc 
Act  —  Dnty  to  Post  Notioe. 

Laws  1912,  c.  136,  §  4,  provides  that  any 
hotel,  restaurant,  caf6,  dining  car,  railroad, 
or  sleeping  car  company,  and  the  manager, 
officer,  or  agent  in  charge,  violating  the  anti- 
tipping  act  or  wilfully  allowing  it  to  be  vio- 
lated, shall  be  subject  to  a  penalty  for  each 
tip  allowed  to  be  given.  The  section  further 
provides  that  if  tlie  hotel,  restaurant,  etc., 
fail^  neglect,  or  refuse  to  post  the  act  as  re- 
quired, such  hotel,  etc.,  shall  be  subject  to 
fine.  An  indictlnent  averred  that  accused, 
being  then  and  there  the  proprietor  of  a  caf6 
and  as  owner  and  proprietor  being  then  and 
there  in  charge,  wilfully  and  unlawfully 
did  fail  to  post  the  act.  It  is  held  that  the 
indictment  did  not  charge  an  offense;  the 
first  sentence  of  the  section,  which  included 
the  agent  or  manager  in  charge  of  hotels, 
etc.,  being  restricted  to  the  permitting  of  or 
violations  of  the  act,  and  the  latter  imposing 
a  penalty  for  failure  to  post  the  act  upon  the 
hotel,  caf^,  railroad  company,  etc. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Leflore  county; 
EvEBETiT,  Judge. 

Criminal  action.  A,  Angelo  charged  with 
violation  of  statute.  From  judgment  sus- 
taining demurrer  to  indictment,  State  ap- 
peals.    The  facts  are  stated  in  the  opinion. 

AmRUED. 


[625]  Cook,  J. — This  is  an  appeal  by  the 
state  from  a  judgment  of  the  trial  court  sus- 
taining a  demurrer  of  the  defendant  to  the 
indictment  preferred  against  him. 

Omitting  the  formal  part,  the  indictment 
charges : 

"That  A.  Angelo,  in  said  county,  on  the 
19th  day  of  January,  1915,  being  then  and 
there  the  owner  and  proprietor  of  the  Metro- 
politan cafe,  and  as  such  owner  and  proprie- 
tor as  aforesaid,  being  then  and  there  in  charge 
of  said  cafe,  unlawfully,  knowingly  and  will- 
fully did  then  and  there  fail  and  neglect  to 
post  in  conspicuous  places  in  said  cafe  at 
least  two  copies  of  an  act  entitled  An.  act  to 
prohibits  hotels,  restaurants,  cafes,  dining 
cars,  railroad  companies  and  sleeping  car 
companies  from  allowing  'tips*  to  be  given  to 
employees;  to  prohibit  all  persons  from  giv- 
ing same  to  employees  of  hotels,  restaurants, 
cafes,  dining  cars,  railroad  companies  and 
sleeping  car  companies  from  receiving  same; 
the  same  being  chapter  136  of  the  laws  of 
Mississipi  for  1912." 

Does  the  indictment  charge  any  offense 
known  to  the  criminal  laws  of  the  state? 

[626]  It  will  be  noted  that  the  indictment 
charges  a  violation  of  chapter  136,  Laws  of 
1912,  entitled: 

"An  act  to  prohibit  hotels,  restaurants, 
cafes,  dining  cars,  railroad  companies  and 
sleeping  car  companies  from  allowing  'tips' 
to  be  given  to  employees;  to  prohibit  all 
persons  from  giving  same  to  employees;  to 
prohibit  the  employees  of  hotels,  restaurants, 
cafes,  fining  cars,  railroad  companies  and 
sleeping  car  companies  from  receiving  same." 

This  title,  taken  in  connection  with  the 
several  sections  of  the  act,  is,  of  some  signifi- 
cance in  arriving  at  a  proper  interpretation 
of  the  intention  of  the  legislature. 

If  we  look  to  the  title  alone,  it  is  quite 
clear  that  the  giving  and  taking  of  tips,  and 
the  allowing  of  tips,  are  the  things  prohibited. 
There  is  no  ambiguity  in  the  title — its  mean- 
ing is  not  susceptible  to  misconstruction. 

The  first  section  of  the  act  makes  it  un- 
lawful to  do  any  one  of  the  things  which 
the  title  prohibits,  to  wit,  for  any  hotel, 
restaurant,  cafe,  etc.,  to  knowingly  allow  any 
employee  to  receive  a  tip;  for  any  patron  of 
any  of  the  named  places  to  give  to  any  of 
the  employees  any  gratuity;  and,  lastly,  for 
any  such  employee  to  receive  any  gratuity 
or  tip. 

The'  second  section  of  the  act  defines  the 
"tip."  The  third  section  requires  hotels, 
cafes,  and  other  businesses  mentioned  in  the 
act,  to  conspicuously  post  at  least  two  copies 
of  the  act  in  the  places  named  in  the  law. 
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Tlie    fourth    section    of    the    act    is    here 
quoted  in  full: 

''Any  hotel,  restaurant,  cafe,  dining  car, 
railroad  company  or  sleeping  car  company, 
and  the  manager,  officer,  or  agent  of  same  in 
charge  violating  this  act,  or  wilfully  or  negli- 
gently allowing  the  same  to  be  violated  in 
any  way,  shall  each  be  subject  to  a  penalty 
not  to  exceed  one  hundred  dollars  for  each 
tip  allowed  to  be  given.  If  any 'person  shall 
give  any  such  employee  any  gratuity  or  tip, 
such  person  shall  be  subject  to  a  fine 
[627]  of  not  more  than  fifty  dollars  for  each 
ofTense.  If  any  of  the  above  employees  shall 
receive  any  gratuity  or  tip,  he  shall  be  sub- 
ject to  a  fine  of  not  more  than  fifty  dollars. 
If  the  hotel,  restaurant,  cafe,  dining  cars, 
railroad  or  sleeping  car  company  fail,  neg- 
lect, ot  refuse  to  post  this  act  as  required 
herein,  such  hotel,  restaurant,  cafe,  dining 
car,  railroad  or  sleeping  car  company  shall 
be  sHbject  to  a  fine  not  to  exceed  one  hun- 
dred dollars  for  every  day  it  shall  so  fail." 
This  section  is  the  penalizing  of  the  stat- 
ute. It  is  contended  by  the  state  that  the 
first  clause  of  this  section  clearly  discloses 
the  intention  of  the  legislature  to  penalize 
the  manager  or  owner  of  a  cafe  for  violating 
or  wilfully  or  negligently  allowing  this  act 
to  be  violated,  in  any  way.  We  understand  the 
argument  to  be  that  this  clause,  by  construc- 
tion, should  be  applied  to  the  defendant  in 
this  case  for  neglecting  to  post  two  copies  of 
the  act  in  his  cafe.  This  would  be  an  appealing 
argument  except  for  the  fact  that  the  clause 
or  sentence  in  plain  terms  limits  its  applica- 
tion to  the  allowance  of  tips  to  be  given.  In 
other  words,  this  clause  provides  a  penalty 
for  any  manager,  officer,  or  agent  of  a  hotel, 
cafe,  etc.,  who  allows  a  tip  to  be  given*.  All 
of  this  section  4  has  reference  to  the  giving, 
allowing,  and  receiving  of  tips,  except  the  last 
clause  which  may  be  construed  in  two  ways : 
First,  it  may  be  said  that  the  hotel,  restau- 
rant, and  cafe  are  liable  to  indictment  for 
failure  to  post  two  copies  of  the  act,  whether 
the  hotel,  restaurant,  or  cafe  is  being  run 
by  a  company  or  not.  Second  it  may  be  said 
that  it  was  the  intention  of  the  legislature 
to  penalize  "companies"  engaged  in  running 
the  business  6f  a  hotel,  restaurant,  cafe,  din- 
ing car,  railroad,  or  sleeping  cars.  Construed 
in  either  way,  the  statute  does  not  reach  the 
defendant  in  this  case.  There  is  nothing 
in  the  entire  act  imposing  any  duty  to  post 
the  act  upon  a  manager,  agent,  or  officer  in 
charge;  but  the  act  does  penalize  the  mana- 
ger, officer,  or  agent  in  charge  for  allowing 
tips.  It  may  [628]  be  conceded  thai;  the 
owner  of  the  business  is  included  in  the  terms 

manager,  officer,  or  agent. 

We  may  be  unable  to  say  with  any  degree 
of  certainty  why  the  penalty  is  imposed  in 
one  case  and  not  in  the  other;  but  we  have 
hazarded  a  guess  that  the  main  purpose  of 


the  statute  is  to  destroy  the  tipping  habit, 
while  the  posting  of  the  act  is  a  mere  inci- 
dent to  the  main  purpose.  However  this  may 
be,  we  do  not  find  anything  in  the  act  to  up- 
hold the  indictment  in  the  present  case,  and 
the  judgment  of  the  circuit  court  sustaining 
the  demurrer  to  the  indictment  is  therefore 
affirmed. 
Affirmed. 


NOTE. 

Validity  and  Constmotioii  of  Anti- 
tippinc  Act. 

The  reported  case  appears  to  be  the  only  de- 
cision involving  either  the  validity  or  the 
construction  of  anti-tipping  legislation.  In 
that  case  it  is  held  that  the  owner  of  a  cafe 
who  neglected  to  post  copies  of  an  anti- 
tipping  act  in  his  place  of  business  was  not 
subject  to  an  indictment  luder  a  statute 
which  made  it  unlawful  for  any  cafe  or  other 
named  establishment,  or  its  "manager,  offi- 
cer or  agent"  to  allow  tips  to  be  given  to  its 
employees,  or  for  any  patron  of  the  establish- 
ment to  give  or  employee  thereof  to  receive 
tips,  and  provided  that  a  certain  number  of 
copies  of  the  act  should  be  posted  in  the  cafe, 
etc.  The  court  saying  that  the  main  pur- 
pose of  the  act  was  to  destroy  the  tipping 
habit  and  that  the  posting  of  the  act  was  a 
mere  incident  to  the  main  purpose,  holds  that 
since  the  responsibility  for  the  posting  of 
the  act  was  restricted  to  the  eatablishment 
and  not  extended  to  its  "manager,  officer  or 
agent"  as  was  the  provision  against  allow- 
ing tips,  it  was  the  intention  of  the  legisla- 
ture to  distinguish  betwen  the  allowing  of 
tips  and  the  posting  of  the  act,  and  that  the 
indictment  was  not  therefore  upheld  by  any- 
thing in  the  act. 

For  a  discussion  of  the  question  whether 
tips  constitute  a  part  of  one's  earnings  or 
wages,  see  the  notes  to  Penn.  v.  Spiers  &  Pond, 
14  Ann.  Cas.  835;  and  Great  Western  R.  Co. 
v.  Helps,  Ann.  Cas.  1918B  1120. 


B08E 


V. 


New  York  Court  of  Appeals— May  28,  1918. 
228  If.  r.  481;  119  .V.  E,  842. 


Avtomobiles  —  Iiiability  of  Owner  for 
Acts  of  Chauffeur, 

In  an  action  against  the  owner  of  an  auto- 
mobile for  death  caused  by   the  automobile 
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while  it  was  being  driven  by  his  chauffeur, 
evidence  of  ownership  of  the  car  and  of  the 
fact  of  employment  of  the  chauffeur  by  such 
owner  is  prima  facie  evidence  of  the  owner's 
responsibility  for  the  accident. 
[See  note  at  end  of  fhis  case.] 

Same. 

In  an  action  against  the  owner  of  an  auto- 
mobile for  death  caused  by  the  automobile 
while  it  was  being  driven  by  his  chauffeur, 
the  prima  facie  evidence  of  the  owner's  re- 
sponsibility fQlr  the  accident  established  by 
evidence  of  the  ownership  of  the  car  and  the 
employment  of  the  chauffeur  is  overcome  by 
substantial  evidence  rebutting  such  respon- 
sibility. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  owner  of  an  automobile  directs 
his  chauffeur  to  put  the  machine  in  dead 
storage  under  instructions  not  to  use  it  with- 
out permission,  the  chauffeur  has  no  implied 
authority  to  violate  orders  and  without  the 
owner's  knowledge  or  consent  take  the  car  out 
for  the  purpose  of  testing  it;  and,  such  use 
being  unauthorized,  the  owner  is  not  liable 
for  an  accident  resulting  therefrom. 

[See  note  at  end  of  this  case.] 
Uiiaiitliorlsed    Use    of    Automobile    as 

Larceny. 

Under  Penal  Law,  §  1293a  (McKinney's 
Consol.  Laws,  Book  39,  p.  469),  providing 
that  unauthorized  use  of  an  automobile  shall 
constitute  tlie  crime  of  larceny,  a  chauffeur 
who  uses  his  employer's  automobile  without 
his  consent  and  contrary  to  his  instructions 
is  guilty  oi  larceny,  although  the  car  is  being 
driven  for  the  purpose  of  testing  it. 

Rose  V.  Balfe,  111  N.  Y.  App.  Div.  907,  re- 
versed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  lurst  Judicial  Department. 

Action  by  Fannie  Rose,  administratrix  of 
estate  of  Morris  Hose,  plaintiff,  against  Har- 
ry Balfe,  defendant.  Judgment  for  plaintiff 
at  Trial  Term  of  Supreme  Court.  Judgment 
affirmed  by  Appellate  Division  of  Supreme 
Court.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Revcbsed. 

George  L.  Ingraham  and  Carl  Ehlermcmn, 
Jr.,  for  appellant. 

William  M,  K,  Olcott,  Emil  E.  Fuoha  and 
tr.  B,  Chcmcellor  for  respondent. 

[483]  HoGAN,  J. — About  eight  o'clock  on 
the  night  of  March  24th,  1914,  plaintiff's  in- 
testate was  struck  by  an  automobile  oivned 
bv  the  defendant,  which  was  at  the  time  be- 
ing  driven  by  one  Drenning,  a  chauffeur  em- 
ployed by  defendant.  The  accident  hap- 
pened on  Eastern  parkway,  Brooklyn,  at  or 
near  the  junction  of  the  parkway  and  St. 
John's  place.  The  injuries  received  by  the 
intestate  resulted  in  his  death. 
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Plaintiff  recovered  a  verdict  at  the  Trial 
Term  and  the  judgment  entered  thereon  was 
affirmed  by  the  nonunanimous  decision  of 
the  Appellate  Division. 

The  complaint  ^lleged  that  the  defendant 
was  the  owner  of  an  automobile  bearing  li- 
cense number  "N.  Y.  21826,"  the  automo- 
bile in  question.  The  answer  of  the  defend- 
ant admitted  the  ownership  of  such  car  by 
defendant.  At  the  opening  of  the  trial  coun- 
sel for  defendant  made  the  following  con- 
cession: "I  will  concede  that  the  automobile 
concerned  in  this  accident,  which  was  owned 
by  Mr.  Balfe  (defendant)  caused  the  death 
of  this  man  (the  intestate)  at  the  time  and 
place  set  forth."  The  facts  relating  to  the  ac- 
cident were  then  detailed  by  [484]  witnesses 
on  behalf  of  the  plaintiff.  The  last  witness 
called  by  plaintiff,  before  resting,  was  Dren- 
ning, the  chauffeur,  who  testified  he  was 
employed  by  defendant  and  on  the  night  in 
question  he  was  driving  the  car  owned  by 
defendant,  which  car  came  into  collision  with 
the  deceased. 

Drenning,  the  chauffeur,  called  by  plaintiff, 
w^as  then  examined  as  a  witness  on  behalf  of 
defendant.  So  far  as  his  testimony  relating 
to  his  employment  and  bearing  upon  the 
question  of  the  responsibility  of  defendant 
for  his  act  I  deem  it  important  to  a  deter- 
mination of  the  questions  presented  upon 
this  appeal  to  narrate  the  same. 

He  testified:  "I  had  been  a  chauffeur  for 
twelve  years  prior  to  March  24th,  1914.  I 
was  employed  by  the  defendant  nearly  three 
years  from  August,  1911,  to  July,  1914.  On 
the  night  in  question,  I  took  the  automobile, 
which  was  a  Peerless  seven  passenger  tour- 
ing car,  from  the  garage,  located  Number 
1820  Halsey  Street,  Brooklyn,  and  accom- 
panied by  a  man  named  Anthony,  who  was 
seated  at  my  side,  drove  to  the  point  where 
the  collision  occurred.  The  defendant  owned 
a  second  car  described  as  *a  little  S.  G.  V. 
town  car.'  On  that  day,  March  24th,  I  took 
defendant  to  his  place  of  business  in  New 
York  and  went  and  got  him  in  the  evening 
and  took  him  to  his  home  in  Brooklyn,  ar- 
riving there  about  half  past  six  or  a  quarter 
of  seven.  His  home  was  distant  from  the 
garage  about  one  mile  and  a  third.  Defend- 
ant didn't  give  me  any  orders  for  the  rest 
of  the  evening.  I  had  not  driven  defendant 
in  the  Peerless  car  since  the  previous  fall, 
about  four  months,  because  just  as  soon  as 
it  got  cold  weather  we  used  the  little  car. 
During  that  time  the  Peerless  car  had  been  in 
the  garage,  save  for  a  period  of  about  three 
weeks  when  it  was  in  the  shop  in  New  York. 
I  had  orders  from  defendant  the  day  I  got 
the  Peerless  car  in  New  [485]  York  to  bring 
it  to  the  garage  and  put  it  in  'dead  storage' 
— that  means  it  is 'laid  up  there,  that  it  is 
not  to  be  used.  During  my  employment  I 
was  instructed  by  defendant  not  to  take  out 
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any  of  the  cars  without  his  permission.  I 
did  not  ask  defendant  for  permission  to  take 
out  the  Peerless  car  on  the  night  of  the  acci- 
dent, nor  did  I  tell  him  I  was  going  to  take 
out  the  car." 

On  cross-examination  the  witness  testified: 
"I  was  not  travelling  on  my  employer's  busi- 
ness that  night;  I  was  not  travelling  for  my 
own  pleasure.  I  was  travelling  to  adjust  the 
car  for  by  own  benefit.  I  wanted  the  car  in 
perfect  condition  and  running  quiet.  Q.  And 
your  employer  didn't?  A.  Certainly,  he  want- 
ed it,  of  course  it  would  be  to  my  benefit  for 
to  keep  it  running  quiet.  Q.  Wouldn't  it 
be  to  your  employer's  benefit  to  have  the  car 
adjusted?  A.  Certainly.  Before  the  Coron- 
er I  testified  I  was  trying  the  car  out.  I 
had  never  been  asked  to  try  it  out;  I  still 
say  so.  Q.  In  the  interest  of  Mr.  Balfe  you 
tried  the  car  out?  A.  Yes,  I  was  testing  the 
car  out  for  a  slipping  clutch  and  noisy  valves. 
The  slipping  clutch  had  been  relined  and  had 
not  been  properly  adjusted  before.  I  found 
it  in  order  that  night.  Defendant  had  two 
cars,  the  S.  G..V.  was  a  limousine  town  car; 
I  was  the  only  one  who  ran  the  two  cars. 
I  always  drove  the  Peerless  car  when  it  was 
used  either  in  or  out  of  New  York.  I  keyed 
it  up  when  it  needed  keying  up.  Defend- 
ant made  it  part  of  my  duty  to  keep  the  cars 
in  order.  I  understood  that  included  testing 
them  when  they  needed  testing." 

Re-direct  examination:  ^'Defendant  never 
gave  me  any  direct  orders  to  repair  the  cars 
or  either  one  of  them.  When  the  cars  went 
out  of  order,  I  reported  to  defendant  and 
took  them  to  the  shop." 

Re-cross  examination:  '*!  was  employed 
by  defendant  as  a  chaufi'eur,  not  as  a  chauf- 
feur and  mechanician.  I  determined  when  the 
cars  were  out  of  order  and  needed  [486]  re- 
pairs. Mr.  Balfe'  never  came  to  the  garage 
in  the  city  where  the  cars  were  kept." 

In  reply  to  the  court,  he  testified:  "De- 
fendant never  saw  me  tune  up  the  cars  or 
test  them.  He  had  seen  me  cleaning  up  in 
the  country.  The  only  trouble  on  the  Toad 
was  tire  trouble;  the  cars  did  not  break 
down." 

The  defendant  testified  with  reference  to 
instructions  given  by  him  to  Drenning  for- 
bidding him  to  take  the  car  out  without  his, 
defendant's,  permission,  the  placing  of  the 
car  in  "dead  storage"  the  proceding  fall, 
his  orders  to  Drenning  some  weeks  before 
the  accident  to  take  the  car  to  the  shop  and 
later  to  obtain  the  same  and  put  it  in  his 
garage  and  leave  it  there;  that  Drenning 
had  positive  instructions  not  to  take  any 
cars  out  of  the  garage  without  his  direction 
or  an  order  from  his  family;  as  to  the  Peer- 
less car  not  to  touch  it,  and  as  to  the  non- 
use  of  the  Peerless  car  he  substantially 
agreed  with  the  witness  Drenning. 


The  foreman  from  t|ie  garage  called  as  a 
witness  on  behalf  of  defendant  produced  the 
record  book  of  the  garage  kept  by  him,  which 
disclosed  that  the  Peerless  car  owned  by  de- 
fendant came  into  the  garage  March  14th 
(when  returned  from  the  shop),  ten  days 
prior  to  the  accident,  and  was  placed  in  "dead 
storage;"  that  it  was  taken  out  on  the  24th 
of  March,  the  day  of  the  accident. 

At  the  close  of  plaintiffs  case,  the  evi- 
dence tending  to  disclose  liabiiity  on  the  part 
of  the  defendant  was  limited  to  the  testi- 
mony of  Drenning  that  at  the  time  of  the 
acident  he  was  an  employee  of  defendant 
and  driving  the  car  owned  by  defendant, 
such  fact  was  prima  facie  evidence  of  the 
responsibility  of  defendant.  (Ferris  v.  Ster- 
ling, 214  N.  Y.  249,  Ann.  Cas.  191 6D  1161, 
108  N.  E.  406.)  The  presumption  growing 
out  of  a  prima  facie  case,  however,  continues 
only  so  long  as  there  is  no  substantial  evi- 
dence to  the  contrary.  When  that  is  offered, 
the  presumption  disappears,  [487]  and  un- 
less met  by  further  proof  there  is  nothing 
to  justify  a  finding  based  solely  thereon. 
(Potts  V.  Pardee,  220  N.  Y.  431,  116  N.  E. 
78,  and  cases  cited.) 

In  my  opinion  the  presumption  arising  from 
ownership  of  the  automobile  by  the  defend- 
ant was  overcome  by  substantial  evidence  to 
the  contrary,  which  the  plaintiff  failed  to  re- 
but by  further  proof  and  there  was  no  evi- 
dence to  justify  a  recovery  by  the  plaintiff 
in  this  case. 

Up  to  the  evening  of  the  accident  the  P.eer- 
less  car  had  not  for  months  been  used  by  de- 
fendant, but  by  his  directipn  had  been  placed 
in  "dead  storage,"  not  to  be  used.  On  the 
evening  in  question  Drenning,  without  the 
knowledge  or  consent  of  defendant  and  in 
direct  violation  of  specific  and  direct  orders 
to  the  con  tray  given  to  him  by  the  defend- 
ant, took  the  car  out  and  an  unfortunate 
result  followed.  After  Drenning  left  the  de- 
fendant at  his  home  at  half  past  six  o'clock, 
and  defendant  failed  to  give  him  further 
orders  for  the  night,  Drenning  was  free  un- 
til the  following  morning,  when  he  should 
return  as  usual  to  take  defendant  to  his  place 
of  business  in  New  York.  His  labor  for  the 
day  was  ended  and  instead  of  going  to  his 
home  or  about  his  business,  giving  to  his 
evidence  inferences  most  favorable  to  plain- 
tiff, he  assumed  to  substitute  his  individual 
judgment  for  the  judgment  of  his  master 
and  to  determine  when  the  car  should  be 
removed  from  "dead  storage"  and  in  what 
manner  and  place  and  at  what  time  the  car 
should  be  tested,  thereby  denying  to  hia  mas- 
ter the  exercise  of  a  right  and  privilege  which 
.  the  latter  had  expressly  reserved  to  himself, 
wliich  act  on  the  part  of  Drenning  was  not 
only  in  violation  of  specific  orders  that  the 
car    was   not    to   be    taken   out   of   storage, 
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used  for  any  purpose  or  removed  from  the 
garage,  but  at  absolute  variance  with  his  con- 
duet  on  all  former  occasions.     Prior  to  the 
evening  of  the  accident  whenever  Drenning 
believed  or  concluded  that  a  car  was  out  of 
[488]  repair  or  required  special  attention  he 
reported  the  fact  to  defendant  and  received 
instructions   in   reference   to   the   same   and 
obeyed  them.    On  the  evening  in  question  he 
absolutely  ignored  and  disobeyed  such  direc- 
tion.    The  fact  that  defendant  did  not  confer 
upon  Drenning  express  authority  -to  take  out 
the  car  or  test  the  same  is  too  apparent  to 
require  discussion.    Drenning  was  not  clothed 
with  implied  authority  to  remove  the  car  from 
storage  or  test  the  same.    Under  the  circum- 
stances of  this  case  implied  authority  did  not 
exist  to  authorize  an  act  expressly  prohibited. 
To  justify  the  finding  in  the  present  case  that 
the  act  of  Drenning  on  the  evening  in  question 
was  one  in  the  course  of  his  employment, 
would  establish  that  a  master  is  powerless  to 
direct  and  control  the  conduct  of  his  servant, 
to  prescribe  the  mode  and  manner  in  which 
his  work  shall  be  done  and  direct  when,  how 
and  where  his  property  shall  be  used,  that  the 
individual  wish  or  mental  operations  of  the 
servant  are  paramount  to  the  express  orders 
of  the  master.    We  are  not  prepared  to  assent 
to   the    establishment    of    such    proposition. 
The  present  case  illustrates  the  evil  results 
which  might  result  therefrom.     The  servant 
Drenning  by  his  conduct  subjected  himself  to 
a  charge  of  larceny  from  his  master.     (Penal 
Law,    §    1203a;    McKinney's    Consol.    Laws, 
fiook  30,  p.  460.)     He  has  been  held  in  the 
Coroner's  Court  upon  a  charge  of  manslaugh- 
ter.   Most  serious  of  all,  his  act  caused  the 
death  of  his  fellow-man,  and  while  that  result 
is  to  be  deplored,  the  defendant  herein  cannot 
upon  the  evidence  in  the  case  be  held  respon- 
sible for  the  act  of  Drenning. 

The  trial  justice  charged  the  jury  that  it 
was  for  them  to  determine  whether  on  the 
evening  of  the  accident  the  chauffeur  was  test- 
ing that  car  or  whetlier  he  was  engaged  on 
some  other  errand  or  purpose,  and  "if  you 
find  that  he  was  testing  the  car,  it  is  for  you 
to  decide  whether  that  act  of  testing  the  car 
was  a  part  of  his  [489]  duties  in  the  scope 
of  his  employment  for  which  he  was  paid 
by  the  defendant." 

The  court  refused  to  charge  that  if  the 
chauffeur  took  the  car  against  the  express 
orders  and  without  permission,  knowledge 
or  consent  of  defendant,  then  the  relation  of 
master  and  servant  was  suspended  for  the 
time  being  and  the  defendant  cannot  be  held 
liable  for  any  accident  while  such  relation 
was  suspended,  and  further  that  the  car  being 
in  "dead  storage"  and  the  chauffeur  taking 
it  to  test  against  the  express  orders  of  the 
defendant,  the  defendant  is  not  liable,  al- 
though the  testing  of  the  car  might  conceiv- 
ably be  to  his  advantage. 

Ann.  Cas.  1918D. — 16. 


The  court  did  charge  that  beyond  the  scope 
of  his  employment  the  servant  is  as  much  a 
stranger  to  his  master  as  any  third  person, 
and  if  any  third  person  had  taken  the  automo- 
bile out  to  test  it  the  defendant  would  not  be 
liable.  2<o  question  can  be  raised  as  to  the 
latter  part  of  the  charge.  As  to  the  first 
proposition  charged,  the  refusal  to  charge  as 
requested  and  some  additional  requests  to 
charge,  unnecesary  to  detail,  to  which  ex- 
ception was  taken,  in  view  of  what  has  been 
written  in  this  case,  we  think  error  was  com- 
mitted. 

The  judgment  of  the  Appellate  Division 
should  be  reversed  and  a  new  trial  granted, 
with  costs  in  both  courts  to  appellant  to  abide 
the  event. 

Hiscock,  Gh.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin  and  Andrews,  JJ.>  concur. 

Judgment  reversed,  etc. 

NOTE, 

It  appeared  in  the  reported  case  that  the 
owner  of  an  automobile  placed  it  in  *'dead 
storage"  for  the  winter  giving  no  permission 
to  any  person  to  use  it.  His  chauffeur,  after 
the  completion  of  his  day's  work,  took  the  car 
out  of  the  storage  without  the  knowledge  of 
the  owner,  and  by  his  negligent  running  of 
the  car  caused  the  death  of  a  pedestrian.  The 
chauffeur  testified  that  his  purpose  was  to 
test  certain  repairs  which  had  been  made  at 
the  storage  garage.  It  was  held  that  he  was 
not  acting  within  the  scope  of  his  employment 
and  that  the  owner  of  the  car  was  not  liable 
in  damages.  The  liability  of  the  owner  of  an 
automobile  for  the  acts  of  his  chauffeur  or 
agent  is  discussed  in  the  notes  to  the  follow- 
ing casea;  Lotz  v.  Hanlon,  10  Ann.  Cas.  731 ; 
Mattel  V.  Gillies,  12  Ann.  Cas.  070;  White 
Oak  Coal  Co.  v.  Rivoux,  Ann.  Cas.  1014C 
1082;  Reilly  v.  Connable,  Ann.  Cas.  1016A 
656;  Griffin  v.  Russell,  Ann.  Cas.  1917D  904; 
Christy  v.  Elliott,  108  Am.  St.  Rep.  196; 
Moon  v.  Matthews,  136  Am.  St.  *Rep.  902. 
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OF  DETROIT. 

Minnesota  Supreme  Court — June  30,  1916. 

13S  Minn,  360;  158  N,  W.  632. 


Assnmpsit  —  Money  Had  and  Reoeived. 

Whether  the  action  for  money  had  and  re- 
ceived can  be  maintained  by  a  claimant  of 
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money,  to  recover  from  another  claimant  who 
lia«  received  the  money,  is  not  involved  in  this 

case. 

DiScney  Knovirii  to  Belong  to  Another. 

TJie  question  in  this  case  is:  Where  one  per- 
son procures  a  payment  of  money,  which  he 
knows  is  due  to  another,  can  the  person  who 
was  entitled  to  receive  the  money  maintain 
an  action  against  liim  for  money  had  and 
received  ? 

[See  note  at  end  of  this  case.] 

Same. 

The  action  for  money  had  and  received  was 
invented  to  secure  relief  from  restrictions  of 
the  common -law  forms  of  procedure  which 
afforded  no  remedy  in  too  many  cases  of 
merit.  The  action  is  a  modified  form  of  the 
action  of  assumpsit.  It  is  founded  on  the 
principle  that  no  one  ought  to  unjustly  enrich 
himself  at  the  expense  of  another,  and  the  . 
gist  of  the  action  is  that  the  defendant  has 
received  money  which  in  equity  and  good 
conscience  should  have  been  paid  to  the  plain- 
tiff, and  under  such  circumstances  that  he  ' 
ought,  by  the  ties  of  natural  justice,  to  pay 
over. 

[See  note  at  end  of  this  case.] 

Same. 

The  action  does  not  fail  because  the  pay- 
ment did  not  destroy  plaintiff's  right  of  ac- 
tion against  his  debtor  who  has  paid  the 
money  to  defendant.  Nor  is  privity  or  prom- 
ise necessary  to  sustain  the  action.  To  say 
that  the  law  supplies  the  promise  is  but  to 
indulge  in  legal  fiction.  There  is  no  place 
for  legal  fiction  in  modern  law. 

[See  note  at  end  of  this  case.] 

Same. 

The  action  lies  under  the  facts  of  this 
case,  and  the  question  stated  in  paragraph  2 
must  receive  an  affirmative  answer. 

[See  note  at  end  of  this  case.] 

Cases  Disonssed. 

The  decisions  of  the  courts  of  Michigan,  in 
which  state  this  cause  of  action  arrose,  are 
not  out  of  accord  with  this  ruling. 

Minor  Rnlings  ApproTed. 

Other  minor  assignments  of  error  are  not 
well  taken. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Hennepin 
county:     Dickinson,  Judge. 

Action  by  Frank  Heywood,  plaintiff,  against 
Northern  Assurance  Company  of  Detroit,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Affjbmjss). 

William  B.  Henderson,  Robert  M.  Works 
and  Olewn,  8.  Stiles  for  appellant. 

W,  M.  Bahoock  and  Josiah  H,  Chase  for 
respondent. 

[361]  Hallam,  J. — ^Thomas  Dunn,  a  life 
insurance  solicitor  in  the  employ  of  defend- 
ant,   a   Michigan    corporation,    secured    two 


policies  of  insurance  in  Michigan,  took  notes 
running  to  himself  for  the  first  premium, 
and  paid  the  defendant  the  amount  of  the 
premium,  less  his  commission.  Then  he  sold 
the  notes  to  plaintiff.  Because  of  softie  dis- 
agreement with  Dunn,  defendant  demanded 
that  the  notes  be  paid  to  it,  and  the  makers 
did  pay  the  amount  thereof  to  defendant.  In 
one  case  defendant  guaranteed  to  protect  the 
payor  against  loss  arising  from  such  pay- 
ment. The  money  should  have  been  paid  to 
plaintiff.  -Defendant  had  no  right  to  re- 
ceive it,  and  the  court  found  that  at  the  time 
it  did  receive  the  money  it  knew  it  had  no 
right  to  do  so.  Plaintiff  brings  this  action 
for  money  had  and  received  to  recover  the 
amount.  The  trial  court  found  for  plaintiff 
and  defendant  appeals. 

1.  Counsel     for     appellant    bottom     their 
claim  for  reversal  upon  the  contention  that, 
"where  there  are  two  or  more  parties  claim- 
ing  the   same    [362]    fund,   and   the   person 
holding  the   fund   elects   to   pay   it   to   one 
of  the  defendants,  to  the  exclusion  of  the 
other,    .     .    .    the  other  cannot  maintain  an 
atction  against  the   one   receiving  the  fund, 
as  for  money  had  and  received."    The  ques- 
tion here  suggested  is  not  free  from  doubt. 
The  following  decisions  hold  the  action  will 
not  lie  in  such  a  case:     Shultz  v.  Boyd,  152 
Ind.  166,  62  N.  £.  750;  Moore  v.  Moore,  127 
Mass.  22;  Sergeant  v.  Stryker,  16  N.  J.  L. 
464.  32  Am.  Dec.  404;  Butterworth  v.  Gould, 
41  N.  Y.  450;  Richmond  v.  Read,  33  R.  I.  527, 
82  Atl.   387;   see  also  Finn  v.  Adams,   138 
Mich.  258,  101  N.  W.  533,  4  Ann.  Cas.  1186. 
The  following  sustain  the  action  under  some- 
what   similar    circumstances:      Goodrich    v. 
Alfred,    72    Conn.    257,    261,    43    Atl.    1041; 
Bates-Farley  Sav.  Bank  v.  Dismukes,  107  Ga. 
212,  33  S.  E.  176;  Whitton  v.  Barringer,  67 
111.  551 ;  Allen  v.  Stenger,  74  111.  119 ;  Homire 
V.  Rodgers,  74  la.  395,  37  N.  W.  972;  Early 
V.  Atchison,  etc  R.  Co.  167  Mo.  App.  252, 
149  S.  W.  1170;  Story  v.  Robertson,  5  Neb. 
(Unofficial)    Rep.  404,  98  N.  W.  826;   Car- 
negie Trust  Co.  V.  Battiery  Place  Realty  Co. 
67  Misc.  462,  122  N.  Y.  8.  697;  Dechen  t. 
Dechen,  69  App."  Div.  166,  68  N.  Y.  S.  1043 ; 
Siems  v.  Pierre  Sav.  Bank,  7  S.  D.  338,  64 
N.  W.  167 ;  Knott  v.  Kirby,  10  S.  D.  30,  71 
N.  W.  138;   Finch  v.  Park,  12  S.  D.  63,  80 
N.  W.  155,  76  Am.  St.  Rep.  588.     Former 
decisions  in  this  state  lean  toward  sustaining 
the  right  of  action.     Brand  v.  Williams,  29 
Minn.    238,    13    N.    W.    42;    Sibley   v.    Pine 
County,  31  Minn.  201,  17  N.  W.  337. 

2.  But  it  occurs  to  us  that  this  is  not  a 
correct  statement  of  the  issue  in  this  case. 
There  is  here  in  reality  no  case  of  conflicting 
claimants  to  a  fund.  Defendant  asserts  no 
claim  of  any  right  to  the  money  it  received, 
and  it  does  not  appear  that  it  ever  did  do  so, 
for,  as  above  stated,  the  court  found  that 
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defendant  knew  that  i%  had  no  right  to  the 
money  at  the  time  of  receiring  it.  The  ques- 
tion in  the  case  is  this:  Where  one  person 
procures  a  payment  to  himself  of  money 
which  he  knows  is  due  to  another,  can  the 
person  who  was  entitled  to  receive  the  money 
maintain  an  action  against  the  one  receiving 
it  for  money  had  and  received?  It  seems  to 
us  that  he  mav  do  so. 

Some  decisions  construe  the  right  to  re- 
cover in  this  form  of  action  with  strictness 
against  the  plaintiff.  These  decisions  hold 
that,  in  order  to  maintain,  the  action,  there 
must  be  privity,  express  or  implied;  that  ex- 
press privity  exists  where  the  defendant  is 
the  agent  or  bailee  of  the  [363]  plaintiff,  or 
where  he  agreed  to  appropriate  the  money 
to  the  payment  of  plaintiff;  that  privity  can 
be  implied  only  where  the  defendant  has 
received  money  belonging  to  the  plaintiff  by 
mistake,  fraud  or  duress,  or  has  come  into 
possession- of  it  mala  fide  or  on  a  considera- 
tion which  has  failed,  or  has  tortiously  con- 
verted the  plaintiff's  property  into  money. 
*'In  other  words,  the  money  sought  to  be 
recovered  .  .  .  upon  an  implied  promise, 
must  either  be  identically  the  money  of  the 
plaintiff,  of  which  the  defendant  has  im- 
properly possessed  himself,  or  the  proceeds  of 
some  property,  or  issuing  out  of  some  fund, 
or  emoluments  belonging  to  the  plaintiff" 
(Sergeant  v.  Stryker,  16  N.  J.  L.  464,  470, 
32  Am.  Bee.  404) ;  and  that,  since  no  privity 
or  promise  can  be  implied  where  the  defend- 
ant received  money  in  denial  of  the  right  of 
the  o^vner,  no  recovery  can  in  such  case  be 
had.  Richmond  v.  Read,  33  R.  I.  627,  82 
Atl.  387. 

3.  With  all  due  respect  to  these  decisions, 
we  think  they  fall  into  the  mistake  of  specify- 
ing with  too  much  detail  the  wrongs  which 
may  be  righted  by  this  form  of  action.  The 
action  of  money  had  and  received  was  in- 
vented by  the  common  law  judges  to  secure 
relief  from  the  narrow  restrictions  of  the 
common  law  procedure,  which  afforded  no 
remedy  in  too  many  cases  of  merit. 

The  action  is  a  modified  form  of  the  ac- 
tion of  assumpsit.  The  action  of  assumpsit 
has  gone  through  various  transformations. 
In  its  origin  it  was  tort.  It  was  then  trans- 
formed into  contract,  and  afterwards  into  a 
remedy  where  there  was  technically  neither 
tort  nor  contract.  As  a  remedy  on  contract 
it  was  first  based  on  express  promise,  then 
on  an  implied  promise,  and  later  on  a 
fictitious  promise.  J.  B.  Ames,  in  2  Harvard 
Law  Rev.  69. 

.  Tbe  action  of  money  had  and  received  is 
founded  on  the  principle  that  no  one  ought 
unjustly  to  enrich  himself  at  the  expense 
of  another,  and  the  gist  of  the  action  is  that 
the  defendant  has  received  money  which  in 
equity  and  good  conscience  should  have  been 


paid  to  the  plaintiff,  and  under  such  circum- 
stances that  he  ought,  by  the  ties  of  natural 
justice,  to  pay  over.  Todd  v.  Bettingen,  109 
Minn.  493,  124  N.  W.  443.  As  long  ago  as 
1779  Lord  Mansfield  said:  ''Great  benefit 
arises  from  a  liberal  extension  of  the  action 
.  .  .  because  the  charge  and  defense  in 
this  kind  of  action,  are  both  governed  by  the 
true  equity  and  conscience  of  the  case." 
Longchamp  v.  Kenny,  1  Dougl.  (Eng.)  137. 
This  view  has  [364]  received  the  approval  of 
this  court.  Todd  v.  Bettingen,  109  Minn. 
493,  124  N.  W'.  443,  and  this  court  has  always 
favored  the  liberal  extension  of  the  use  of  this 
form  of  action. 

In  Sibley  v.  Pine  County,  31  Minn.  201, 
17  N.  W.  337,  one  party  received  payment 
of  a  judgment,  when  the  amount  was  in  fact 
payable  to  another  by  reason  of  an  attorney's 
lien.  It  was  held  that  an  action  for  money 
had  and  received  would  lie. 

In  Quigley-  v.  Welter,  96  Minn.  383,  104 
N.  W.  236,  it  was  held  that  one  who,  without 
authority  or  right,  has  received  through 
garnishment  proceedings  the  amoimt  of  a  debt 
due  to  another,  is  liable  to  pay  it  over  to 
the  one  to  whom  it  belongs  in  an  action  for 
money  had  and  received. 

It  has  been  held  that  the  action  lies  against 
one  who  had  received  the  proceeds  of  plain- 
tiff's logs  (libby  v.  Johnson,  37  Minn.  220, 
33  N.  W.  783),  or  of  his  wheat  (Landin  v. 
Moorhead  Nat.  Bank,  74  Minn.  222,  77  N.  W. 
35),  or  of  his  cattle  (Stoakes  v.  Larson,  108 
Minn.  234,  121  N.  W.  1112),  or  of  his  checks 
(Bank  of  Metropolis  v.  Jersey  City  First 
Nat.  Bank,  19  Fed.  301),  or  the  insurance  on 
his  tea  ( Roberts  v.  Ely,  113  N.  Y.  128,  20  N. 
£.  606). 

4.  No  good  purpose  will  be  served  by  try- 
ing to  enumerate  the  instances  in  which  the 
action  may  be  maintain.  Any  attempt  to  do 
so  in  bound  to  result  in  erroneous  exclusion, 
for  the  purpose  of  the  action  is  to  cover 
cases  of  meritorious  demand  that  cannot  well 
be  anticipated.  It  should  be  understood,  how- 
ever, that  the  action  does  not  fail  because  the 
payment  did  not  destroy  plaintiff's  cause  of 
action  against  his  debtor  who  paid  to  defend- 
ant the  money  which  was  due  to  plaintiff. 
Brand  v.  Williams,  29  Minn.  238,  13  N.  W. 
42;  Sibley  v.  Pine  County,  31  Minn.  201,  17 
N.  W.  337.  It  should  also  be  understood 
that  there  need  be  no  privity  of  contract  to 
sustain  the  action  (Brand  v.  Williams,  29 
Minn.  238,  13  N.  W.  42;  Walker  v.  Conant, 
66  Mich.  194,  31  N.  W.  786)  ;  and  no  promise, 
unless  it  can  be  said  that  one  is  implied 
''from  one  man's  having  another's  money, 
which  he  has  no  right  conscientiously  to 
retain"  (Brand  v.  Williams,  29  Minn.  238,  13 
N.  W.  42;  Early  v.  Atchison,  etc.  R.  Co. 
167  Mo.  App.  262,  149  S.  W.  1170).  It 
was    said    in   the   first   case   that   '*the    law 
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creates  the  privity  and  the  promise/'  and 
in  the  second  one  that  "the  privity  of  con- 
tract, otherwise  absent,  and  usually  essential 
to  authorize  a  recovery,  is  .  .  .  supplied 
by  the  law  in  accord  with  the  precepts 
[365]  ol  natural  justice,  to  the  end  of  af- 
fording a    .     .     .    remedy  for  every  wrong." 

To  say  that  the  law  supplies  the  privity 
and  the  promise  is  but  to  indulge  in  legal  fic- 
tion. Ihere  is  no  place  for  fiction  in  modern 
law.  At  a  time  when  it  was  thought  that 
no  new  right  could  be  recognized,  unless  it 
could  be  enforced  through  some  old  form  of 
procedure,  a  fiction  which  undertook  to 
clothe  a  newly  recognized  right  with  the  sem- 
blance of  the  garb  of  an  old  one,  may  have 
served  a  purpose,  but  fictions  of  the  law  never 
did  deceive,  nor  can  they  now  serve  any  real 
useful  purpose.  They  should  not  be  allowed 
to  help  or  to  hurt  any  man's  cause,  but 
should  be  discarded  as  the  archaic  contri- 
vances which  they  are.  If  a  ma'n  has  suffered 
a  wrong  which  on  recognized  principles  of 
right  and  justice  the  law  ought  to  redress,  a 
remedy  should  be  given  him,  otherwise  not. 
It  sems  to  us  better  to  say  with  frankness, 
that  neither  privity  nor  promise  is  required 
at  all,  and  to  say,  as  was  said  by  Mitchell, 
J.,  in  Sibley  v.  Pine  County,  31  Minn.  201, 
17  N.  W.  337:  "The  obligation  ...  to 
repay  .  .  .  arises  from  the  moral  obli- 
gation, resting  upon  every  person,  ...  to 
make  restitution  where  they  have  received 
without  consideration  the  money  of  another, 
which  they  have  no  right  to  retain."  See  also 
Borough  of  Henderson  v.  Sibley  County,  28 
Minn.  615,  11  N.  W.  91 ;  for  it  was  truly  said 
by  Lord  Chief  Justice  Holt  two  hundred  years 
ago  that  "the  notion  of  promises  in  law 
was  a  metaphysical  notion,  for  the  law  makes 
no  promise,  but  where  there  is  a  promise  of 
the  party."  Starke  v.  Cheeseman,  1  Ld. 
Raym.   (Eng.)   538. 

6.  We  think  recovery  should  be  had  on 
the  state  of  facts  found  in  this  case,  and  that 
the  right  of  recovery  is  well  sustained  by 
authority.  In  addition  to  the  Minnesota  cases 
above  cited  see  Whitton  v.  Bar  ringer,  67  III. 
661 ;  Honiire  v.  Rodgers,  74  la.  395,  37  N.  W. 
972;  Story  v.  Robertson,  5  Neb.  (Unofficial) 
Rep.  404,  98  N.  W.  825;  Victer  v.  Fagin, 
145  N.  Y.  S.  47 ;  Knott  v.  Kirby,  10  S.  D.  30, 
71  N.  W.  138;  Hamlin  v.  Haight,  32  Wis. 
237;  see  also  Bates- Farley  Sav.  Bank  v.  Dis- 
mukes,  107  Ga.  212,  33  S.  E.  175;  Dochen  v. 
Dechen,  59  N.  Y.  App.  Div.  166,  68  N.  Y.  S. 
1043.  Some  of  these  decisions  are  Vested  on 
the  theory  that  the  plaintiff  may  "ratify" 
a  payment  made  to  another  which  he  should 
have  received,  and  may  after  such  ratification 
recover  on  the  theory  of  a^rency.  Horaire  v. 
Rodgers,  74  Ta.  395,  37  N.  W.  972;  [366]  De- 
chen  V.  Dechen,  59  N.  Y.  App.  Div.  166,  68 


N.  Y   Supp.  1043;  Bates-Farley  Savings  Bank 
V.  Dismukes,  107  Ga.  212,  33  S.  £.  175.    Thia 
principle  is  not  altogether  satisfactory  as  st 
ground    of   decision,    for    it    makes    one    an 
agent  without  his  consent.    We  prefer  to  rest 
our  decision  upon  the  general  principle,  whichy. 
as    above    stated,    underlies    the    action    for 
money  had  and  received.     The  defendant  in 
this  case  procured  the  makers  of  these  notes 
to  pay  to  it  money  which  it  should  not  havo 
received,  but  which  plaintiff  should  have  had. 
Under    every    sound    principle   of   justice    it 
ought  to  pay  it  over  to  plaintiff.     In  some 
way  or  other  it  should  be  compelled  to  do  so. 
The  procedure  of  the  law  would  be  exceed- 
ingly inadequate  if  it  did  not  furnish  a  rem- 
edy in  such  a  case.     We  hold  that  there  ia 
a  remedy,  and  that  the  action  for  money  had 
and  received  is  the  proper  action  for  such  a 
case. 

6.  Defendant  contends  that  this  being  a 
Michigan  transaction,  the  law  of  Michigan 
controls,  and  that  under  the  law  of  that 
state  the  action  for  money  had  and  received 
does  not  lie  in  such  a  case.  The  following 
cases  are  cited:  Corey  v.  Webber,  96  Mich. 
367,  65  N.  W.  982;  Finn  v.  Adams,  138  Mich. 
258,  101  N.  W.  633,  4  Ann.  Cas.  1186.  We 
do  not  think  these  decisions  cover  this  case. 
In  Corey  v.  Webber,  defendant  had  obtained, 
under  a  gamisliment  judgment,  money  which 
plaintiff  claimed.  Reference  is  made  to  "the 
general  rule  .  .  .  that  money  paid  under 
judicial  process  cannot  be  recovered  back,  the 
remedy  being,  if  any,  by  a  reversal  of  the 
judgment,"  and  it  is  said  that  "it  would 
foe  a  manifest  injustice  to  permit  others  to 
reap  the  fruits  of  plaintiff's  diligence,  and,  in 
case  of  the  insolvency  of  his  debtor,  deprive 
him  of  all  remedy,  where,  as  in  this  case,  he 
has  in  good  faith  successfully  pursued  a 
legal  remedy  for  the  collection  of  his  debt." 
In  Finn  v.  Adams,  the  monev  was  received 
by  a  guardian  of  defendant's  children  under 
a  claim  of  right,  and  it  was  paid  to  him  in 
recognition  of  such  claim,  and  apparently  the 
money  had  been  used  for  the  benefit  of  the 
children  whom  plaintiff  was  under  obliga- 
tion to  support. 

7.  The  other  assignments  of  error  do  not 
required  extended  consideration. 

'We  think  there  was  no  error  in  permitting 
Dunn  to  testify  that  he  had  remitted  to  de- 
fendant the  amount  of  the  premiums  received 
on  these  policies,  less  his  commission.  It  had 
a  bearing  on  defendant's  right  to  receive  the 
amount  of  the  notes.  This  was  in  issue  under 
the  pleadings.  , 

[367]   Tlie  testimony  as  to  the  custom  of. 
insurance  agents  to  take  notes  for  premiums 
and  remit  the  amount  to  the  company,  coulJ 
do  neither  good  nor  harm. 

Judgment  afiirmed. 
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NOTE. 

Siglit  of  Action  for  Money  Had  and 
ReceiTod  against  Person  Proonring 
Payment  of  Money  with.  Knowledge 
tliat  It  Is  Dne  to  Another. 

In  General, 

Where  a  person  obtains  or  receives  money 
from  another  knowing  that  the  same  is  due  to 
a  third  person  and  that  in  equity  and  good 
conscience  he  ought  to  pay  it  over  to  him, 
the  law  implies  a  debt  and  gives  the  owner 
of  the  money  an  action  on  the  implied  con- 
tract to  repay. 

England. — Eainford  v.  James  Keith,  etc. 
Co.  [1905]  2  Ch.  147,  74  L.  J.  Ch.  531,  92 
L.  T.  N.  S.  786,  12  Manson  278,  21  Times  L. 
Rep.  582. 

Canada, — Sanderson  v.«Gairdner,  14  U.  C. 
C  P.  330;  Shuter  v.  Leonard,  3  U.  C.  Q.  B. 
O.  S.  314;  Scott  v.  Kelly,  17  U.  C.  Q.  B.  30d; 
Lee  V  Woodside,  22  U.  C.  Q.  B,  15;  Ellis  v. 
Power,  20  N.  Bruns.  40. 

Alabama.— SixAtYi  v.  Wiley,  22  Ala.  396,  58 
Am.  Dec.  262. 

California. — Smith  v.  Farmers'  etc.  Bank,  2 
Cal.  App.  377,  84  Pac.  348. 

Colorado. — Brown  v.  Stair,  25  Colo.  App. 
140,  136  Pac.  1003. 

Hawaii. — Brown  v.  Judd,  17  Hawaii  601. 

Idaho. — Beymer  v.  Monarch,  19  Idaho  304, 
113  Pac.  739.' 

Indiana. — Glascock  v.  Lyons,  20  Ind.  1,  83 
Am.  Dec.  209. 

/oira.— Sutcliffe  v.  Pence,  156  la.  643,  137 
K.  W.  1026;  Lee  v.  Coon  Kapids  Nat.  Bank, 
166  la.  242,  144  N.  W.  630. 

Louisiana. — Leathers  v.  Cannon,  35  La. 
Ann.  1200. 

Maryland. — ^Kennedy  v.  Baltimore  Ins.  Co. 
3  Har.  &  J.  367,  6  Am.  Dec.  499;  Vrooman 
T.  McKaig,  4  Md.  450,  59  Am.  Dec.  85. 

Massaehuseits. — Newburyport  v.  Spear,  204 
Mass.  146,  90  N.  E.  522,  134  Am.  St.  Rep. 
652. 

Minnesota. — See  the  reported  case. 

Mississippi. — Legard  v.  Gholson,  24  Miss. 
691. 

Missouri. — St.  Louis  Third  Nat.  Bank  v. 
St.  Charles  Rav.  Bank,  244  Mo.  554,  149  S. 
"W.  495;  York  v.  Farmers'  Bank,  105  Mo.  App. 
127,  79  S.  W.  968.  See  O'i^allon  v.  Bqis- 
menn,  3  Mo.  405,  26  Am.  Dec.  678. 

Xeic  Jerscii. — Mee  v.  Montclair,  83  N.  J.  L. 
274.  83  Atl.  764. 

yew  York. — Stanton  v.  Thomas,  24  Wend. 
70,  35  Am.  Dec.  605;  Poor  v.  Guilford,  10 
X.  Y.  273,  61  Am.  Dec.  749;  Tugman  v. 
National  Steamship  Co.  76  N.  Y.  207,  affirm- 
ing 13  Hun  332;  Heidenheimer  v.  Boyd,  162 
N.  Y.  603,  57  N.  E.  1112,  15  App.  Div.  580, 
44  N.  Y.  S.  687;  Dechen  v.  Dechen,  59  App. 
Div.  166,  68  N.  Y.  S.  1043;  Victer  v.  Fagin, 


145  N.  Y.  S.  47.  See  also  Dusenbury  v. 
General  Grant  Council  No.  128,  96  Misc.  665, 
161  N.  Y.  S.  103. 

Oregon. — Wagener  v.  U.  S.  Nat.  Bank,  63 
Ore.  29'9,  127  Pac.  778 ;  Edwards  v.  Mt.  Hood 
Constr.  Co.  64  Ore.  308,  130  Pac.  49;  Baker 
City  Mercantile  Co.  v.  Idaho  Glazed  Cement 
Pipe  Co.  67  Ore.  372,  136  Pac.  23. 

Pennsylvania. — Clark  v.  Kurtz,  220  Pa.  St. 
358,  69  Atl.  811. 

Rhode  Island. — Fottori  v.  Vesella,  27  R-  I. 
177,  61  Atl.  l43. 

South  Dakota.— Finch  v.  Park,  12  S.  D. 
63,  80  N.  W.  155,  76  Am.  St.  Rep.  588. 

West  Virginia. — Thomas  v.  Grafton,  34  W. 
Va.  282,  12  S.  E.  478,  26  Am.  St.  Rep.  924. 

In  Smith  v.  Wiley,  22  Ala.  396,  58  Am. 
Dec.  262,  wherein  it  appeared  that  the  guard- 
ian of  the  defendants'  testator  collected  rents 
from  property  without  the  state  subsequent 
to  the  settlement  of  his  account  and  which 
he  had  not  turned  over,  it  was  held  that 
the  money  received  by  him  should  be  paid 
over  by  him  to  the  persons  to  whose  use  he 
received  it,  and  that  an  action  for  money 
had  and  received  would  lie.  The  court  said: 
"Having  received  the  money  in  his  own  wrong, 
the  law  implies  an  undertaking  on  his  part 
to  pay  it  to  the  persons  who  in  justice  and 
equity  are  entitled  to  it.  By  receiving  rent 
for  the  land  from  the  person  to  whom  he 
had  leased  it  without  authority,  Wiley  oc- 
cupies no  better  condition,  in  respect  to  such 
rent,^  than  the  tenant  himself;  and  as  the 
tenant  was  a  wrongdoer,  and  liable  sepa- 
rately, as  we  shall  presently  see,  to  each  of 
the  owners  of  the  land,  who  were  tenants  in 
common,  for  his  share,  so  Wiley,  who  has 
taken  his  place,  as  respects  the  payment 
of  the  rent,  cannot  complain  that  he  has 
subjected  himself  to  the  separate  actions 
of  the  respective  tenants  in  common." 

In  Edwards  v.  Mt.  Hood  Constr.  Co.  64 
Ore.  308,  130  Pap.  49,  it  appeared  that  the 
plaintiff  at  the  request  of  the  defendant 
furnished  meals  to  laborers  employed  by  the 
defendant,  and  that  the  defendant  deducted 
from  their  pay  a  certain  sum  for  such  meals, 
but  failed,  on  the  request  of  the  plaintiff, 
to  pay  over  the  money  to  her.  The  court 
held  that  although  the  defendant  did  not 
directly  receivfe  money  from  the  laborers,  it 
received  the  equivalent,  saying:  "The  action 
for  money  had  and  received  is  a  form  of 
recovery  greatly  favored  by  the  courts  on 
account  of  its  equitable  character.  27  Cye. 
849.  An  action  for  money  had  and  received 
may  be  sustained  by  any  evidence  showing 
that  the  defendant  had  possession  of  money 
of  the  plaintiff  which  in  equity  and  good 
conscience  he  ought  to  pay  over  to  him.  8 
Enc.  Ev.  629.  In  the  case  at  bar  the  defend- 
ant did  not  directly  receive  money  from  the 
laborers,  but   it  received  the  equivalent  of 
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money  in  the  discharge  of  their  claimd,  and 
this  is  sufficient." 

In  Nova  Scotia  it  is  held  that  an  action  for 
money  had  and  received  will  lie  against  a 
person  who  has  procured  or  received*  a  pay- 
ment of  money  with  the  knowledge  that  it 
is  due  to  tiie  plaintiff  only  where  the  de- 
fendant has  promised  to  pay  it  to  the  plain- 
tiff. Lenoir  v.  Wallace,  10  Nova  Scotia  247; 
Wright  V.  Curless,  21  Nova  Scotia  232.  See 
also  Hickman  v.  Baker,  31  Nova  Scotia  208. 
In  Wright  v.  Curless,  supra,  it  was  held 
that  an  action  for  money  had  and  received 
would  not  lie  where  money  was  paid  over 
by  the  inland  revenue  department  to  the 
defendant,  a  special  revenue  officer,  to  be  paid 
by  him  to  whomsoever  was  entitled  to  the 
same  in  the  absence  of  a  promise  on  his  part 
to  pay  it  to  the  plaintiff  as,  prior  to  that 
promise,  the  officer  held  it  as  agent  of  the 
department.  It  was,  however,  found  that  the 
defendant  did  make  a  promise  to  pay  the 
money  to  the  plaintiff.  The  court  said: 
''To  maintain  the  action  for  money  received, 
the  plaintiff  must  prove  that  the  defendant 
has  received  tlie  money  to  the  use  of  the 
plaintiff.  Here  the  defendant  did  not  receive 
the  money  to  the  use  of  the  plaintiff,  for 
the  department  did  not  know  the  plaintiff 
in  the  transaction.  A  sum  of  money  was 
paid  to  the  defendant,  by  hiin  to  be  paid, 
not  to  the  plaintiff,  but  to  any  and  every 
one  whom  the  defendant  deemed  entitled  to 
it.  The  defendant  was  in  fact  little  more 
than  the  bearer  of  money  from  the  depart* 
ment  to  be  paid  to  such  third  party  or 
parties  as  he  should  decide;  he  has  so  paid  it 
over,  and  in  that  view  he  would  not  be  liable; 
4  Taunt.  108.  So  long  as  the  money  re- 
mained in  the  hands  of  the  defendant  not 
paid  over,  and  without  an  express  promise 
to  pay  it  to  plaintiff,  it  remained  the  prop- 
erty of  the  department,  and  there  was  no 
privity  between  the  plaintiff  and  the  defend- 
ant. In  Baron  v.  Husband,  4  B.  &  Ad.  613, 
24  E.  C.  L.  Lord  Denman  asserted  the  prin- 
ciple that  when  money  was  received  as  this 
was,  the  defendant  received  it  as  the  agent 
of  the  department,  his  principals,  and  not 
as  agent  of  the  plaintiff,  and  that  he  would 
continue  to  hold  it  subject  to  their  control 
and  be  accountable  to  them  uiitil  he  entered 
into  some  binding  engagement  with  the  plain- 
tiff to  hold  for  his  use.  Until  such  engage- 
ment was  entered  into,  and  not  until  then, 
would  he  hold  the  money  for  plaintiff's  use, 
and  until  then  an  action  for  money  received 
would  not  lie." 

Necessity  of  Priority  of  Contract, 

It  is  not  necessary  that  any  privity  of 
contract  should  be  shown,  to  warrant  a  re- 
covery of  money  received  by  a  person  who 


knows  that  it  belongs  to  the  plaintiff. 
If  the  plaintiff's  right  to  the  money  is  es- 
tablished, and  the  defendant  is  shown  to 
have  received  it  under  circumstances  where- 
by he  ought  not  to  retain  it,  the  law  implies 
a  promise  to  pay  it  to  the  plaintiff.,  Bates- 
Farley  Sav.  Bank.  v.  Dismukes,  107  Ga..-212, 
33  S.  E.  176;  State  Nat.  Bank.  v.  Payne, 
56  111.  App.  147;  Rommel  v.  Wenks,  186  111. 
App.  369;  Homire  v.  Rodgers,  74  la.  395, 
37  N.  W.  972;  Brand  v.  Williams,  29  Minn. 
238,  13  N.  W.  42;  Harrington  v.  Green,  107 
N.  Y.  S.  403;  Brooks  v.  Hinton  State  Bank, 
26  Okla.  56,  110  Pac.  46;  Siems  v.  Pierre 
Sav.  Bank,  7  S.  D.  338,  64  N.  W.  167,  30 
L.R.A.(N.S.)  807;  Shuter  v.  Leonard,  3  U. 
C.  Q.  B.  0.  S.  314. 

In  Brand  v.  WilliamB,  supra,  it  appeared 
that  a  stock  of  goods  was  sold  on  various 
executions  by  the  ^eriff;  that  the  proceeds 
were  sufficient  to  satisfy  all  the  executions 
including  that  of  the  plaintiffs';  that  while 
the  proceeds  were  still  in  the  hands  of  the 
sheriff,  the  defendant  wrongfully  induced  the 
sheriff  to  pay  over  to  him  the  proceeds  of 
the  sale,  and  that  the  defendant  on  request 
of  the  plaintiffs  refused  to  pay  over  to  them 
their  share  of  the  same.     It  was  held  that 

I 

the  plaintiffs  were  entitled  to  recover,  the 
court  saying:  "An  action  for  money  had. 
and  received  can  be  maintained  whenever 
one  man  has  received  or  obtained  the  posses- 
sion of  the  money  of  another,  which  he 
ought  in  equity  and  good  conscience  to  pay 
over.  This  proposition  is  elementary.  There 
need  be  no  privity  between  the  parties,  or 
any  promise  to  pay,  other  than  that  which 
results  or  Is  Implied  from  one  man's  having 
another's  money,  which  he  has  no  right  con- 
scientiously to  retain.  In  such  case  the 
equitable  principle  upon  which  the  action  is 
founded  implies  the  contract  and  the  promise. 
When  the  fact  is  proved  that  he  has  the 
money,  if  he  eannot  show  a  legal  or  equita- 
ble ground  for  retaining  It,  the  law  creates 
the  privity  and  the  promise.  2  Chitty, 
Cont.  899  (11th  Am.  ed.) ;  Mason  v.  Waite, 
17  Mass.  560;  Hall  v.  Marston,  17  Mass.  675; 
Knapp  V.  Hobbs,  50  N.  H.  476;  Eagle  Bank 
V.  Smith,  6  Conn.  71.  It  Is  not  necessary 
that  the  defendant  should  have  accepted 
the  money  under  an  agreement  to  hold  it 
for  the  benefit  of  the  plaintiff,  or  that  the 
party  from  whom  he  received  it  intended 
it  for  the  plaintiff's  benefit.  Neither  is  it 
necessary  that  the  money  received  by  the 
defendant  should  have  been  an  exact  and 
specific  sum,  belonging  exclusively  to  plain- 
tiff, and  entirely  separate  and  distinct  from 
any  other  moneys.  We  have  found  no  case 
which  lays  down  aliy  such  narrow  rule." 

In  Siems  v.  Pierre  Sav.  Bank,  7  S.  D. 
338,  64  N.  W.  167,  30  L.R.A(N.S.)  807,  it 
appeared  that  the  respondent  was  the  owner 
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of  real  estate  and  the  appellant  bank  held 
a  mortgage  on  the  same.  The  mortgage  was 
foreclosed,  the  bank  becoming  the  purchaser. 
The  appellant  collected  the  rents  during  the 
redemption  year,  and  refused  to  pay  the 
same  over  to  the  respondent.  The  court 
held  that  an  action  for  money  had  and  re- 
ceived would  lie,  saying:  "It  turns  out 
that  the  bank  had  no  right  to  control  or 
rent  these  premises  after  the  sale  than  before. 
The  possession  during  the  redemption  period 
belonged  to  Siems.  The  rents  were  incident 
to  the  possession.  The  bank  collected  them, 
but  they  belonged  to  Siems.  It  has  collected 
money  to  which,  in  law,  equity,  or  conscience, 
it  had  no  right.  While  it  did  not  ac|^  for 
or  in  the  name  of  Siems,  but  for  itself,  and 
independently  of  him,  the  subject  of  its  ac- 
tion was  Siems'  property,  and  he  might 
affirm  or  acquiesce  in  what  the  bank  had  done, 
and  claim  the  rents  received  by  it.  If  A 
Bells  B's  property  and  receives  -pay  for  it, 
B  may  treat  the  attempted  sale  as  a  nullity, 
and  proceed  against  the  purchaser,  or  lie 
may  affirm  the  act  of  A,  and  recover  from 
him  what  he  received  for  the  property.  In 
such  case  no  actual  privity  is  necessary  to 
be  shown  between  A  and  B.  It  is  simply 
the  ease  of  one  person  having  taken  and  sold  - 
and  received  pay  for  something  that  belonged 
to  another.  Upon  such  facts  the  law  will 
unquestionably  raise  an  implication  of  prom-  . 
ise  to  pay  the  money  to  the  party  entitled 
to  it.  Here  the  bank  took  possession  of 
property  belonging  to  Siems,  rented  it  and 
received  the  rents.  .They  belonged  to  Siems 
and  not  to  the  bank  and  the  bank  could 
not,  in  equity  and  good  conscience,  retain' 
it.  We  are  unable  to  see  why  the  conceded 
facts  in  this  case  do  not  bring  it  within 
the  familiar  doctrine  that  money  in  the 
hands  of  one  person,  to  which  another  is 
equitably  entitled,  may  be  recovered  in  a 
common-law  action  by  the  equitable  owner 
apon  an  implied  promise  arising  from  the 
duty  of  the  person  in  possession  to  account 
for  and  pay  over  the  same  to  the  person 
beneficially  entitled.  In  such  case  no  privity 
of  contract  between  the  parties  is  required, 
except  that  which  results  from  the  circum- 
stances. Roberts  v.  Ely,  113  N.  Y.  128,  20 
N.  £.  606;  Mason  v.  Waite,  17  Mass.  560; 
Kreutz  v.  Livingston,  15  Cal.  345.  Appellant 
insists  that  there  can  be  no  privity  or  implied 
contract  to  pay  over  between  these  parties, 
for  the  reason  that  the  bank  expressly  acted 
for   itself   claiming   itself   to   be   the   owner 


of  the  rents  collected;  that  it  acted,  not  for 
but  in  hostility  to  Siems, — thus  expressly 
negativing  any  relation  of  privity  with  or 
promise  to  account  to  him.  It  must  be 
remembered  that  the  promise  upon  which  the 
action  rests  is  not  the  direct  act  of  the  parties, 
but  a  promise  which  the  law  implies  from 
the  facta  on  the  theory  that  a  party  is 
willing  and  undertakes  to  do  what  he  ought 
to  do.  It  does  not  militate  against  the  prom- 
ise which  the  law  implies  that  the  facts 
are  inconsistent  w^ith  an  intent  to  promise 
or  to  pay  over.  In  discussing  this  question. 
Judge  Cooley  says  it  is  no  answer  for  the 
defendant  to  say:  True,  I  have  turned  your 
property  into  money,  but  I  did  so  in  denial 
of  your  right.  I  did  so  with  intent  to  de- 
prive you  of  the  proceeds.  In  other  words, 
I  insist  upon  having  done  no  wrong,  and 
repudiate  all  suggestions  of  an  agreement 
to  pay.*  He  concludes  the  discussion,  citing 
many  authorities,  by  saying:  'No  question 
is  made  of  this  doctrine  where,  as  a  result 
of  the  tortious  act,  the  defendant  has  come 
into  possession  of  money  belonging  to  the 
plaintiff.  The  law  will  not  permit  him  to 
deny  an  implied  promise  to  pay  this  money 
to  the  party  entitled.'  Cooley,  Torts  {2d  ed.) 
108.  While  it  may  seem  illogical  for  the 
law  to  imply  a  promise  upon  tlie  part  of 
one  whose  conduct  and  declarations  clearly 
disprove  any  intention  to  promise,  still  it  is 
constantly  done.  It  is  one  of  the  fictions 
of  the  law  which  it  seems  convenient,  if  not 
necessary,  to  retain  until  the  courts  adopt 
the  doctrine  that  such  contracts  are  created 
by  law,  rather  than  implied  by  it." 

In  Shuter  v.  Leonard,  3  U.  C.  Q.  B.  314, 
it  was  held  that  a  sheriff  who  had  collected 
money  on  a  fieri  faciaa  for  the  plaintiff,  after 
having  made  his  return,  was  liable  on  a  suit 
for  money  had  and  received  brought  against 
him  by  the  plaintiff  where  he  had  paid  the 
money  into  court. 

But  in  O'Fallon  v.  Boismenu,  3  Mo.  405, 
26  Am.  Dec.  678,  it  appeared  that  the  plaintiff 
was  the  owner  of  a  certain  house;  that  the 
defendant's  intestate  managed  the  property 
for  a  tenant  of  the  plaintiff  claiming  to  be 
his  agent,  that  on  the  tenant's  death,  he  let 
the  premises  to  a  new  tenant  for  a  specified 
term  as  his  own  tenant,  collecting  the  rent 
and  keeping  the  same  himself.  The  plaintiff 
brought  an  action  for  money  had  and  received 
and  it  was  held  that  the  plaintiff  could  not 
recover  as  there  was  no  privity  of  contract. 
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93  Ohio  St.  246;  112  N,  E,  591, 


Statutes  —  Proof  of  Enaetment  —  Re- 
sort to  Legislative  Journals. 

A  duly  enrolled  bill,  although  publicly 
signed  by  the  presiding  officer  of  each  house, 
in  the  presence  of  the  house  over  "which  he 
presides,  while  the  same  was  in  session  and 
capable  of  doing  business,  and  afterward 
approved  by  the  governor  and  filed  by  him 
with  the  secretary  of  state,  may  be  impeached 
on  the  ground  that  it  has  not  received  a  con- 
stitutional majority  of  the  members  elect  of 
both  •  branches  of  the  general  assembly,  and 
upon  this  question  the  legislative  journals 
must  provide  the  appropriate  as  well  as  the 
conclusive  evidence. 

[See  note  at  end  of  this  case.] 


Such  enrolled  bill,  so  authenticated,  is  con- 
clusive upon  the  courts  as  to  the  contents 
thereof,  since  the  attestation  of  the  presiding 
officers  of  the  general  assembly  is  a  solemn 
declaration  of  a  -co-ordinate  branch  of  the 
state  government  that  the  bill  as  enrolled 
was  duly  enacted  by  the  legislature. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  '  Court  of  Appeals,  Franklin 
county. 

Action  by  Ritzman,  plaintiff,  against 
Campl)ell  et  al.,  defendants.  Judgment  for 
defendants  in  Court  of  Common  Pleas.  Judg- 
ment affirmed  by  Court  of  Appeals.  P'laintiff 
brings  error.     Affirmed. 

[246]  The  petition  sets  forth  that  the  de- 
fendants, Z.  B.  Campbell  and  Samuel  D. 
Webb,  are  assuming  to  act  as  and  discharge 
the  duties  of  the  state  civil  service  commis- 
sion by  virtue  of  their  appointment  as  such 
by  the  governor  of  Ohio  under  the  provisions 
of  an  act  to  amend  Section  486-1  to  486-31, 
inclusive,  relating  to  the  civil  service  of  the 
state  of  Ohio  and  the  several  counties,  cities 
and  city  school  districts  thereof  (see  106 
O.  L.  400  et  seq.),  it  being  asserted  that 
said  pretended  act  did  not  receive  the  con- 
currence of  a  majority  of  the  members 
[247]  elected  to  each  house  of  the  general 
assembly  as  required  by  Section  9  of  Article 
II  of  the  Ohio  Constitution,  and  was  not  in 
fact  the  legislative  act  of  said  general  assem- 
bly and  as  a  legislative  act  was  nonexistent, 
null  and  void. 

Finally  injunction  is  asked  to  prevent 
defendants  from  proceeding  to  put  into  opera- 


tion and  effect  any  of  the  provisions  of  said 
pretended  act  and  from  in  any  manner  dis- 
charging the  functions  of  such  state  civil 
service  commission. 

The  defendants  answering  admit  that  they 
are  attempting  to  carry  into  effect  the  pro- 
visions of  the  aforementioned  act  and  deny 
each  and  every  other  allegation  in  the  petition 
set  forth. 

The  court  of  common .  pleas  of  Franklin 
county  heard  the  case.  An  agreed  statement 
of  facts  was  had  in  that  court,  wherein  was 
set  forth  a  full  recital  of  all  the  proceedings 
of  both  houses  with  relation  to  the  bill  in 
question,  as  shown  by  the  original  journals  of 
both  the  senate  and  house. 

Right  was  reserved  by  both  parties  to  object 
to  the  competency  and  relevancy  of  any  part 
thereof. 

The  court  of  common  pleas  determined  the 
issues  in  favor  of  the  defendant  and  refused 
the  injunction. 

The  court  of  appeals  rendered  like  judg^ 
ment. 

The  supreme  court  admitted  the  case  on  the 
ground  that  it  was  a  case  of  public  as  well 
as  great  general  interest. 

•  Timothy  8,  Hogan,  George  B,  Okey  and 
Peter  E,  Dempsey  for  plaintiff  in  error. 

Edward  C.  Turner,  William  H.  Middleton 
and  A.  U.  Calland  for  defendants  in  error. 

[248]  Nichols,  C.  J. — ^There  is  no  question 
involved  here  of  the  constitutionality  of  the 
act,  the  defect  alleged  being  that  the  en- 
rolled bill  as  filed  in  the  office  of  the  secretary 
of  state,  though  duly  signed  by  the  president 
of  the  senate  and  the  speaker  of  the  house 
in  the  manner  and  form  required  by  the  con- 
stitution, and  approved  by  the  governor,  is 
not  in  words  and  figures  the  identical  bill 
passed  by  both  houses  of  the  general  assem- 
bly. 

It  appears  that  the  enrolled  bill  differs  in 
one  respect  only  from  the  bill  shown  by  an 
examination  of  the  journals  of  both  houses 
to  have  been  passed.  The  difference  is  to  be 
found  in  subdivision  (a)  3  of  Section  486-8, 
the  enrolled  bill  reading:  "The  members  of 
all  l)oards  afid  commissions  and  heads  of 
principal  departments,  boards  and  commission 
appointed  by  the  governor  or  by  and  with  h!a 
consent;"  while  the  journals  of  the  two  bodies 
show  that  this  paragraph  should  have  read: 
"The  members  of  all  boards  and  commissions 
and  heads  of  principal  departments,  and 
bureaus  appointed  by  the  governor  or  by  and 
with  his  consent."  For  some  unexplained 
reason  the  word  "bureaus,"  whicli  had  been 
substituted  for  the  words  "boards  and  com- 
mission*' by  the  action  of  both  houses,  was 
not  inserted  in  the  enrolled  copy  of  the  bill, 
and  as  both  the  president  of  the  senate  and 
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speaker  of  the  house,  as  well  as  the  governor, 
signed  the  enrolled  bill,  the  actual  law  as  it 
appears  in  volume  106,  page  404,  [249j  Ohio 
Laws,  varies  from  the  bill  as  actually  passed 
both  houses,  as  appears  from  their  respective 
journals  as  above  set  forth. 

This  court  having  disposed  of  this  case  on 
other  grounds,  will  give  but  little  considera- 
tion to  the  question  as  to  whether  the  ad- 
mitted variance  between  the  enrolled  bill  and 
the  bill  as  actually  passed  is  of  that  substan- 
tial nature  requiring  the  holding  that  the 
law  as  signed  by  the  presiding  officers  and 
the  executive  and  filed  with  the  secretary  of 
state  was  null  itnd  void.  Were  it  necessary 
to  consider  this  phase  of  the  case  at  length 
it  may  be  said  that  this  court  would  be  loath 
indeed  to  invalidate  a  law  covering  twenty 
pages  of  a  volume  of  the  session  laws  for  the 
reason  that  a  discrepancy  existed  as  to  one 
word  of  one  clause  of  one  sentence  of  one 
paragraph  of  one  division  of  one  section  of 
a  long  and  involyed  bill;  for  it  appears  that 
if  the  one  word  "bureaus"  had  been  substi- 
tuted by  the  enrolling  clerk  for  the  words 
"bctardfl  and  commission"  there  would  have 
been  no  variance. 

This  is  especially  true  since  the  failure  to 
make  the  substitution  in  noway  affected  the 
integrity,  object  or  seope  of  the  bill. 

The  utmost  that  could  be  claimed  for  the 
substitution  is  that  it  would  take  out  from 
the  operation  of  the  civil  service  law  the 
heads  of  a  few  of  the  state  bureaus,  whereas 
it  is  not  at  all  illogical  to  contend  that  the 
language  of  the  paragraph  of  the  section  in 
question  contained  In  the  bill  as  signed  by  the 
governor  does  exempt  the  so-called  heads  of 
"bureaus." 

[250]  The  provisions  of  the  constitution 
pertinent  to  this  inquiry  are  found  in  Article 
II.  Section  9  thereof  declares  that  each  house 
shall  keep  a  correct  journal  of  its  proceedings. 
At  the  desire  of  any  two  members,  th^  yeas 
and  nays  shall  be  entered  upon  the  journal; 
and,  on  the  passage  of  every  bill,  in  either 
house,  the  vote  shall  be  taken  by  yeas  and 
nays,  and  entered  upon  the  journal;  and  no 
hiw  shall  be  passed  in  either  house  without 
the  concurrence  of  a  majority  of  all  the 
members  elected  thereto. 

Section  17  thereof  is  as  follows:  "The  pre- 
siding officer  of  each  house  shall  sign,  publicly 
in  the  presence  of  the  house  over  which  he 
presides,  while  the  same  is  in  session,  and 
capable  of  transacting  business,  all  bills  and 
ioint  resolutions  passed  by  the  general  as- 
sembly." 

Section  16  provides: 

"Every  bill  shall  be  fully  and  distinctly 
read  on  three  different  days,  unless  in  case 
of  urgency  three-fourths  of  the  house  in  which 
it  shall  be  pending,  shall  dispense  with  the 
rule.    No  bill  shall  contain  more  than  one 
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'subject,  which  shall  be  clearly  expressed  in 
its  title,  and  no  law  shall  be  revived,  or 
amended  unless  the  new  act  contains  the  en- 
tire act  revived,  or  the  section  or  sections 
amended,  and  the  section  or  sections  so 
amended  shall  be  repealed.  Every  bill  passed 
by  the  general  assembly  shall,  before  it  be- 
comes a  law,  be  presented  to  the  governor  for 
his  approval.  If  he  approves,  he  shall  sign 
it  and  thereupon  it  shall  become  a  law  and  be 
filed  with  the  secretary  of  state.  If  he  does 
not  approve  it,  he  shall  return  it  with  his 
objections  in  writing,  [251]  to  the  house  iv 
which  it  originated,  which  shall  enter  the 
objections  at  large  upon  its  journal,  and  may 
then  reconsider  the  vote  on  its  passage.  If 
three-fifths  of  the  members  elected  to  that 
house  vote  to  repass  the  bill,  it  shall  be  sent, 
with  the  objections  of  the  governor,  to  the 
other  house,  which  may  also  reconsider  the 
vote  on  its  passage.  If  three-fifths  of  the 
members  elected  to  that  house  vote  to  repass 
it,  it  shall  become  a  law  notwithstanding  the 
objections  of  the  governor,  except  that  in 
no  case  shall  a  bill  be  repassed  by  a  smaller 
vote  than  is  required  by  the  constitution  on 
its  original  passage.  In  all  such  cases  the 
vote  of  each  house  shall  be  determined  bv 
yeas  and  nays  and  the  names  of  the  members 
voting  for  and  against  the  bill  shall  be  en- 
tered upon  the  journal.  If  a  bill  shall  not  be 
returned  by  the  governor  within  ten  days, 
Sundays  excepted,  after  being  presented  to 
him,  it  shall  become  a  law  in  like  manner  as 
if  he  had  signed  it,  unless  the  general  assem- 
bly by  adjournment  prevents  its  return;  in 
which  case,  it  shall  become  a  law  unless, 
within  ten  days  after  such  adjournment,  it 
shall  be  filed  by  him,  with  his  objections  in 
writing,  in  the  office  of  the  secretary  of  state. 
The  governor  may  disapprove  any  item  or 
items  in  any  bill  making  an  appropriation  of 
money  and  the  item  or  items,  so  disapproved, 
shall  be  void,  unless  repassed  in  the  manner 
herein  prescribed  for  the  repassage  of  a  bill." 

Just  a  cursory  examination  of  these  consti- 
tutional provisions  will  indicate  that  some 
are  directory  merely,  others  plainly  manda- 
tory. 

[252]  Failure  to  follow  these  mandatory 
provisions  must  invalidate  acts  so  passed, 
and  there  being  no  other  available  tribunal, 
resort  must  be  had  to  the  courts  of  the  state 
to  determine  the  validity  thereof. 

The  provisions  clearly  mandatory  are  those 
to  the  effect  that  no  law  shall  be  passed 
without  the  concurrence  of  a  majority  of  all 
the  members  elected  to  each  house  of  the 
general  assembly;  that  the  presiding  officer 
of  each  house  shall  sign  all  bills,  publicly  in 
the  presence  of  the  house  over  which  he  pre- 
sides, while  the  same  is  in  session  and  capable 
of  transacting  business ;  that  each  house  shall 
keep  a  journal  and  that  on  the  passage  of  a 
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bill  the  vote  shall  be  taken  by  yeas  and  nays* 
and  entered  thereon;  and  that  every  bill, 
before  it  becomes  a  law,  sliall  be  presented 
to  the  governor  for  his  approval. 

The  important  question  in  the  instant  case 
is  whether  the  court  will  look  beyond  the  en- 
rolled bill  to  ascertain,  first,  if  it  has  been 
enacted  in  strict  accord  to  constitutional  re- 
quirements; second,  if  the  contents  or  sub- 
ject-matter of  the  bill,  as  duly  authenticated 
and  signed  by  the  proper  officers,  may  be  dis- 
puted by  the  journals  of  either  or  both 
branches  of  the  general  assembly. 

There  is  a  wide  range  of  disagreement 
among  the  courts  on  both  of  these  questions. 
There  is  a  concurrence  of  the  authorities  to 
the  effect  that  a  bill  when  signed  as  required 
l)y  the  constitution  by  the  presiding  officers  of 
both  houses  of  the  general  assembly,  approved 
by  the  governor  and  deposited  in  the  archives 
of  the  state,  is  prima  facie  evidence  at  least 
of  the  validity  of  its  enactment.  Some  au- 
thorities are  to  ihe  effect  that  the  power  to 
determine  [253]'  whether  these  requirements 
have  been  complied  with  is  necessarily  vested 
in  the  legislature  itself,  and  when  the  authen- 
tication and  promulgation  of  the  legislative 
department  has  been  had  in  conformity  to 
the  constitution,  then  this  prima  facie  evi- 
dence ripens  into  a  conclusive  presumption 
of  validity  and  the  courts  are  without  power 
to  inquire  into  the  matter.  In  other  words, 
the  bill  so  authenticated  and  promulgated 
imports  absolute  verity.  This,  indeed,  is  the 
attitude  of  the  supreme  court  of  the  United 
States  with  reference  to  acts  of  congress,  as 
!;nnounced  in  the  case  of  Field  v.  Clark,  143 
U.  S.  649,  12  S.  Ct.  495,  36  U.  S.  (L.  ed.) 
294. 

Still  other  authorities  hold  that  it  is 
within  the  jurisdiction  of  the  courts  to  go 
behind  the  enrolled  bill  and  consult  the  jour- 
nals of  the  general  assembly,  not  only  to  ascer- 
tain whether  the  bill  in  question  received 
a  constitutional  majority  of  the  enacting 
body,  but  also  to  determine  whether  the  bill 
so  constitutionally  authenticated  is  in  like 
words  with  the  bill  as  shown  by  the  journals, 
and  indeed  to  examine  and  consider  other 
evidence  on  the  subject,  with  the  important 
qualification,  however,  that  before  a  bill  other- 
wise validly  enacted  will  be  held  a  nullity 
there  must  be  a  material  difference  between 
the  enrolled  bill  and  the  bill  as  passed  by  the 
two  houses.  In  this  line  of  authoritres  the 
holding  is  that  the  whole  act  falls  whenever 
a  material  variance  is  discovered  l)etween 
the  bill  as  passed  and  the  bill  as  authenti- 
cated and  approved. 

The  present-day  authorities  are  pretty 
evenly  divided  on  the  question.  Fifty  years 
ago,  or  even  thirty  years  back,  there  was  a 
predominance  of  authority  [254]  to  the  effect 
tliat  the  journals  of  the  enacting  body  pre- 
vailed over  tho  authentication  and  approval, 


and  where  a  material  discrepancy  existed 
the  enrolled,  authenticated  and  approved  bill 
must  give  way  to  the  bill  as  shown  by  the 
journals;  but  after  the  decision  of  the  6U> 
preme  court  of  the  United  States  in  Field  v. 
Clark,  supra,  the  current  of  authority  com- 
menced to  run  decidedly  in  the  other  direc- 
tion. 

Omitting  Ohio  for  the  moment,  the  present 
line-up  would  seem  to  be  about  as  follows : 

Enrolled  bill  controlling — ^the  United  States, 
California,  Connecticut,  Indiana,  Iowa, 
Louisiana,  Maine,  Mississippi,  Nevada,  New 
Jersey,  New  York,  North  Carolina,  Pennsyl- 
vania, Montana,  Georgia,  Kentucky,  Utah, 
Oklahoma,  South  Carolina,  Texas,  North  Da- 
kota and  South  Dakota. 

Journals  controlling — Alabama,  Arkansas, 
Colorado,  Florida,  Illinois,  Kansas,  Mary- 
land, Michigan,  Minnesota,  Missouri,  Nebras- 
ka, New  Hampshire,  Oregon,  Tennessee,  Vir- 
ginia, Washington,  West  Virginia>  Wisconsin 
and  Wyoming. 

In  the  list  of  states  given  as  holding  that 
the  enrolled  bill  controls  over  the  journals, 
the  authorities  do  not  all  go  to  the  limit  of 
the  holding  of  the  supreme  court  of  the 
United  States,  tliat  the  enrolled  bill  is  abso- 
lutely unimpeachable,  but  they  do  go  so  far 
as  to  hold  that  the  contents  or  subject-mat- 
ter of  the  enrolled  bill  cannot  be  impeached 
by  anything  appearing  on  the  journals. 

There  has  been  no  citation  of  cases  from 
Arizona,  Delaware,  Idaho,  New  Mexico, 
Massachusetts,  Rhode  Island  and  Vermont. 

[255]  The  leading  case  on  the  subject  is 
that  of  Field  v.  Clark,  supra.  In  that  ease 
it  was  held  that  it  was  not  edmpetent  to  show 
from  the  journals  of  the  United  States  sen- 
ate and  the  house  of  representatives,  from 
the  reports  of  committees,  or  from  other  docu- 
ments printed  by  authority  of  congress,  that 
enrolled  bill  designated  H.  R.  9416,  as  finally 
passed,  contained  a  section  that  did  not  appear 
in  the  enrolled  act  in  the  custody  of  the  state 
department,  the  first  proposition  of  the  sylla- 
bus of  that  case  reading:  'The  signing  by 
the  speaker  of  the  house  of  representatfves 
and  by  the  president  of  the  senate,^  in  open 
session,  of  an  enrolled  bill,  is  an  official  at- 
testation by  the  two  houses  of  such  bill  as 
one  that  has  passed  congress;  and  when  the 
bill  thus  attested  receives  the  approval  of  the 
president,  and  is  deposited  in  the  depart- 
ment of  state  according  to  law,  its  authenti- 
cation as  a  bill  that  has  passed  congress  is 
complete  and  unimpeachable.*' 

It  will  be  thus  noted  that  the  supreme 
court  of  the  United  States  attaches  to  a  bill 
thus  authenticated  absolute  verity  and  puts  it 
beyond  the  pale  of  dispute  or  attack  from  any 
source  wliatever. 

Eminent  counsel  representing  the  plaintiff 
in  error,  while  admitting  that  the  authority 
outside  our  own  state  is  hopelessly  divided. 
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93  Ohio 

contend  with  earnestness  that  Ohio,  by  virtue 
of  its  prior  decisions,  is  entitled  to  rank  with 
the  journal-controlled  states.  They  have  cited 
five  decisions  of  the  supreme  court  of  Ohio, 
commencing  with  the  case  of  State  v.  Moffitt, 
5  Ohio  358,  continuing  with  Miller  v.  State, 
3  Ohio  St.  475 ;  Fordyce  v.  Godraan,  20  Ohio 
St;  1;  [256]  State  v.  Smith,  44  Ohio  St. 
348,  7  N.  E.  447,  12  N.  E.  829,  and  Beyer 
V.  Burress,  67  Ohio  St.  500,  67  N.  E.  1094. 

An  examination  of  these  several  cases  jus- 
tifies the  contention  at  once  that  Ohio  is  not 
to  be  classed  with  the  supreme  court  of  the 
United  States,  nor  with  the  several  states 
that  have  gone  so  far  as  to  hold  that  the 
authentication  of  a  bill  in  constitutional  form 
renders  a  bill  immune  from  anv  and  all  at- 
taekss,  but  it  does  not  justify  the  assertion 
that  Ohio  is  to  be  ranked  with  those  other 
states  that  have  held  that  the  journals  of 
the  two  houses  of  the  general  assembly  control 
in  all  respects,  nor  that  the  contents  of  a 
bill  so  duly  authenticated  can  be  brought  into 
question  by  the  mere  disclosure  from  the 
journals  of  some  difference  in  language  even 
of  a  substantial   nature. 

The  oldest  case,  decided  in  1832,  Hitchcock, 
J.,  writing  the  opinion,  was  that  of  State, 
V.  Moffitt,  supra.  Here  Lemuel  Moffitt  was 
a8{9uming  t-o  discharge  the  duties  of  an 
associate  judge  of  the  county  of  Ashtabula, 
claiming  to  have  been  elected  as  such  by  the 
general  assembly  in  1831.  It  appeared  from 
an  examination  of  the  journals  of  the  house 
and  senate  that  one  of  them  showned  the  elec- 
tion of  Lemuel  Moffitt  €b  this  position  and 
the  other  showed  the  election  of  Samuel 
Moffitt.  The  error  was  not  corrected,  and 
there  was  therefore  no  concurrence  of  action 
by  the  two  bodies.  Neither  one  of  the  pre- 
siding officers  signed  the  certificate  of  election 
to  the  governor  and  no  commission  was  is- 
sued by  the  governor.  Lemuel  Moffitt  was 
therefore  acting  without  commission,  and 
there  was  not  involved  in  the  case  any  ques- 
tion as  to  the  supreme  [267]  authority  as 
between  the  act  of  the  general  assembly  on 
the  one  hand  and  the  authentication  bv  its 
presiding  officers  and  the  approval  by  the 
governor  on  the  other  hand. 

The  court  held  that  under  the  then  existing 
statute  it  was  the  duty  of  the  governor  to 
have  issued  a  commission  upon  the  produc- 
tion of  a  certificate,  and  that  without  it  the 
governor  did  not  possess  the  power  to  act. 
Tina  particular  case  cannot,  therefore,  be 
urged  as  authority  to  the  effect  that  the 
journals  control  as  against  the  due  authen- 
tication and  approval  of  an  act  of  the  gen- 
eral assembly.  The  court  held,  and  rightly 
held,  that  the  journals  of  the  general  assem- 
bly could  appropriately  be  inspected,  since  the 
occupant  of  the  position  rested  his  title 
wholly  on  an  alleged  election  by  the  general 
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assembly,  without  any  commission  or  other 
authentication,  and  he  himself  relied  on  the 
journals  as  a  warrant  for  his  exercising  the 
functions  of  his  office.  Under  such  circum- 
stances an  inspection  of  the  legislative  jour- 
nals was  not  only  justified  but  necessary. 
Here  there  was  no  other  source  to  prove  or 
disprove  the  claim  of  the  respondent,  nor  was 
there  any  conflict  whatever  between  the  gen- 
eral assembly  on  the  one  hand  and  its  pre- 
siding officers  and  the  governor  on  the  other. 
The  only  conflict  was  between  the  journal  of 
the  house  and  that  of  the  senate. 

In  the  case  of  Miller  v.  State,  supra,  the 
question  arose  over  the  fact  that  the  journal 
of  the  senate  did  not  affirmatively  show  that 
the  bill  under  consideration  was  read  on  three 
different  days  or  [258]  even  read  three  differ- 
ent times,  although  such  readings  were  not 
dispensed  with  by  a  three-fourths  vote  as 
required  by  the  constitution.  Thurman,  J., 
in  the  opinion,  says,  at  page  482: 

"A  statute  may,  upon  its  face,  be  repug- 
nant to  the  constitution,  and  therefore  void, 
no  matter  how  regular  may  have  been  the 
steps  by  which  it  was  enacted.  And  although 
the  power  was  at  one  time  very  seriously 
denied,  yet  it  is  no  longer  to  be  doubted  that 
the  courts  are  bound  to  treat  such  a  statute 
as  a  "mere  nullitv. 

"But  the  case  is  quite  different  where  no 
such  repugnancy  appears  in  the  act  itself, 
and  its  validity  is  assailed  upon  the  ground 
that  it  was  not  passed  in  the  mode  prescribed 
by  the  constitution.  By  the  term  'mode,'  I 
do  not  mean  to  include  the  authority  in 
which  the  lawmaking  power  resides,  or  the 
number  of  votes  a  bill  must  receive  to  become 
a  law.  That  the  power  to  make  laws  is 
vested  in  the  assembly  alone,  and  that  no  act 
has  any  force  that  was  not  passed  by  the 
number  of  votes  required  by  the  constitution, 
are  nearly,  or  quite,  self-evident  proposi- 
tions. These  essentials  relate  to  the  author- 
it  v  bv  which,  rather  than  to  the  mode  in 
which,   laws  are   to  be  made." 

Following  the  suggestion  in  the  opinion  of 
the  eminent  jurist  just  quoted,  the  court  in- 
corporated in  the  fourth  paragraph  of  the 
syllabus  the  following  language:  **No  bill 
can  become  a  law  without  receiving  the  num- 
ber of  votes  required  by  the  constitution,  and 
if  it  were  found,  by  an  inspection  of  the 
legislative  journals,  that  what  purports  to  be 
a  law  upon  the  statute  book  was  not  passed 
by  the  [2591  requisite  number  of  votes,  it 
might  possibly  be  the  duty  of  the  courts  to 
treat  it  as  a  nullity." 

It  will  readily  be  seen,  therefore,  that  this 
case  cannot  be  urged  as  autliority  for  the 
proposition  that  courts  will  inspect  legisla- 
tive journals  to  ascertain  if  there  be  minor 
or  even  substantial  discrepancy  between  an 
enrolled  act  dulv  authenticated  and  the  act 
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as  it  would  appear  from  an  inspection  of 
the  journals  only. 

The  case  of  Fordyce  y.  Godman,  supra, 
presents  the  question  in  but  little  different 
aspect  from  that  of  Miller  v.  State,  supra. 
Here  the  court  held,  in  effect,  that  the  courts 
would  inspect  the  journals  of  the  general 
assembly  to  ascertain  if  certain  claims  pur- 
porting to  have  been  allowed  by  the  general 
assembly  received  the  concurrent  votes  of 
two-thirds  of  the  members  elected  to  each 
branch  of  the  general  assembly.  There  is 
certainly  nothing  in  the  syllabus  of  that  case, 
nor  for  that  matter  in  the  opinion  of  Scott, 
J.,  that  warrants  the  claim  that  the  courts 
are  authorized  to  inspect  these  same  journals 
to  ascertain  if  there  be  difference  between 
the  enrolled  bill  duly  authenticated  and  ap< 
proved  and  the  bill  as  it  might  be  made  to 
appear  from  the  journals. 

The  case  of  State  v.  Smith,  supra,  falls 
far  short  of  the  mark  of  aligning  Ohio  with 
the  states  that  rest  everything  on  the  journals 
of  the  lawmaking  body.  The  question  in- 
volved arose  out  of  a  claim  that  a  certain  bill 
had  not  received  a  constitutional  majority  of 
the  members  elected  to  the  senate,  it  being 
urged  that  four  of  the  votes  required  to  fur- 
nish this  constitutional  majority  [260]  were 
not  cast  by  de  jure  members  of  that  body. 

The  court  refused  to  entertain  the  claim 
that  it  could  or  would  inspect  the  legislative 
journals  for  the  indirect  purpose  of  trying  the 
title  to  de  facto  members  of  the-  state  senate. 

The  court  did  hold  in  the  first  propsition 
of  the  syllabus  that  where  the  journal  of 
each  house  of  the  general  assembly  shows  that 
a  law  received  the  concurrence  of  the  number 
of  members  required  by  the  constitution  for 
its  adoption  and  that  it  was  publicly  signed 
in  the  presence  of  each  house  by  its  presiding 
officer,  as  required  by  Section  17,  Article  II 
of  the  Constitution,  its  authenticity  cannot  be 
impeached  by  parol  evidence  that  one  or  more 
of  the  members  in  either  house  recorded  as 
concurring  in  its  adoption  had,  prior  thereto, 
been  seated,  upon  the  determination  of  a  con- 
tested election,  by  less  than  a  constitutional 
majority,  although  the  concurrence  of  such 
member  or  members  was  necessary  to  the 
number  of  votes  required  by  the  constitution 
for  the  passage  of  the  law. 

The  last  of  the  Ohio  authorities  is  the  case 
of  Beyer  v.  Burress,  supra. 

In  that  case,  as  may  be  ascertained  from 
the  record,  the  court  inspected  the  legislative 
journals,  which  disclosed  the  fact  that  after 
a  bill  had  passed  both  branches  of  the  gen- 
eral assembly  a  motion  to  reconsider  was 
carried  in  the  house  of  representatives  and 
that  the  bill  remained  on  the  calendar  en- 
acted on  until  adjournment  sine  die  was  had. 

Finding  such  to  be  the  fact  the  court  held 
that  the  bill,  although  enrolled,  signed  by  the 


presiding  officers.  [261]  of  the  two  branches 
of  the  general  assembly,  delivered  to  the  sec- 
retary of  state  and  published  in  Volume  95, 
Ohio  Laws,  page  557,  was  nevertheless  not  a 
valid  enactment. 

This  holding  was  manifestly  proper,  since 
the  parliamentary  effect  of  a  reconsideration 
of  the  passage  of  a  bill  is  to  effectually  undo 
everything  that  had  been  done  before. 

Here,  however,  as  in  the  other  Ohio  cases, 
there  was  no  issue  of  fact  raised  as  to  the 
contents  of  a  duly  enrolled  bill  and  the  bill 
as  it  might  appear  from  a  judicial  inspection 
of  the  legislative  journals.  It  is  only  in  line 
with  the  Ohio  doctrine  that  the  courts  will 
consult  as  appropriate  evidence  the  legislative 
journals  whenever  an  issue  of  fact  is  raised 
as  to  any  certain  bill  having  receired  a  con- 
stitutional majority  of  both  branehes  of  the 
general  assembly. 

From  the  doctrine  thus  established  in  Ohio 
the  court  is  not  now  disposed  to  depart;  in- 
deed, it  is  quite  willing  to  reiterate  it  as  in 
all  respects  proper  and  in  line  with  public 
policy.  The  court,  however,  will  not  extend 
the  matter  of  the  inspection  of  the  legislative 
journals  to  the  extent  asked  in  the  instant 
case  for  the  purpose  of  establishing  the  fact 
Ihat  a  discrepancy  of  a  material  nature  exists 
between  the  enrolled  bill  so  duly  authenti- 
cated and  approved  and  the  bill  as  it  might 
appear  to  be  on  such  inspection  of  the  jour- 
nals. 

The  court  is  moved  to  this  conclusion  from 
the  fact,  first,  that  the  discrepancy  alleged 
is  not  of  that  substantial  and  material  char- 
acter that  would  justify  any  such  enlaifge- 
ment  of  the  doctrine  of  inspection;  [262]  sec- 
ond, that  the  Ohio  authorities  cited  do  not 
warrant  or  suggest  any  such  enlargement; 
third,  that  an  extension  of  the  privilege  of 
inspection  of  the  legislative  journals  would 
manifestly  operate  to  produce  confusion  and 
uncertainty,  without  any  consequent  benefit, 
and  would  be  clearly  against  public  policy. 

Consideration  of  weight  must  be  given  to 
the  general  knowledge  of  the  inevitable  ten- 
dency of  all  legislative  bodies  of  these  mod- 
em days  to  put  off  final  action  on  more  im- 
portant measures  until  the  closing  days  of  the 
session. 

At  this  time  differences  of  long  standing 
are  being  ironed  out  by  conference  commit- 
tees, and  an  examination  of  the  volumes  of 
our  session  laws  will  disclose  the  fact  that 
in  these  last  days  bills  to  the  number  of  a 
hundred  or  more  are  finally  enacted  into  law. 

The  joint  enrolling  committees  of  the  gen- 
eral assembly  and  the  clerical  forces  of  both 
bodies  are  fairly  overrun  with  bills,  and  must 
of  necessity  labor  to  the  point  of  exhaustion. 

The  wonder  is  not  that  some  mistakes  creep 
into  our  laws,  but  rather  that  more  serious 
and  blundering  errors  are  not  to  be  found. 
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It  is  really  a  tribute  to  the  efficiency  of  the 
clerical  forces  of  the  general  assembly  that 
80  much  of  certainty  and  correctness  is  had. 

If  we  are  to  submit  every  law  to  the  rigid 
pound-of-flesh  exaction  of  inspection  and 
comparison  that  is  suggested  by  the  plaintiff 
in  error,  public  security  and  safety  would  in 
a  ahort  time  require  the  abolition  of  the 
present  bicameral  system  of  representative 
[263]  government  and  the  substitution  of  one 
small  body  of  legislative  experts,  who,  with 
the  exactitude  and  certainty  of  scientists, 
would  write,  enact  and  repeal  our  laws. 

Meanwhile  an  enrolled  bill  bearing  the 
solemn  attestation  that  it  was  signed  by  the 
presiding  officers  of  each  house,  while  the 
same  was  in  session  and  capable  of  doing 
business,  and  which  thereafter  was  presented 
to  and  signed  by  the  governor  and  by  him 
filed  with  the  secretary  of  state,  must,  if  the 
legislative  journals  show  it  to  have  received 
the  necessary  constitutional  majority,  be  con- 
sidered to  he  what  it  purports  to  he,  and  not 
under  any  circumstances  subject  to  impeach- 
ment as  to  its  contents  or  the  mode  of  its 
passage. 

Judgment  affirmed. 

Johnson,  Donahue,  Wanamaker,  Newman, 
Jones  and  Matthias,  JJ.,  concur. 


NOTE. 

Impeaehment  of  Act  of  Lesislature  hy 
Reference  to  Les^slatiTe  Journals. 

Introductory,  253. 

View  that  Enrolled  Bill  Is  Conclusive,  253. 

View  that  Journal  May  Be  Referred  to,  254. 


Introductory, 

The  present  note  discusses  the  more  recent 
cases  passing  on  the  right  of  the  courts  to  ex- 
amine the  legislative  journals  to  impeach  an 
act  of  the  legislature.  The  earlier  cases  are 
collected  in  the  notes  to  Palatine  Ins.  Co.  v. 
Northern  Pac.  R.  Co.  9  Ann.  Cas.  579;  De 
Loach  V.  Newton,  20  Ann.  Cas.  342;  and 
Carr  v.  Coke,  47  Am.  St.  Rep.  801. 

View  that  Enrolled  Bill  la  Conclusive. 

In  a  number  of  jurisdictions  the  rule  re- 
flected by  the  recent  decisions  is  that  where 
a  bill  is  properly  enrolled  in  the  office  of  the 
secretary  of  state,  the  same  having  been 
signed  by  the  presiding  officer  in  each  branch 
of  the  legislature,  the  legislative  journals 
cannot  be  referred  to  for  the  purpose  of  im- 
peaching the  bill.  State  v.  Lynch,  160  la. 
148, 151  N.  W.  81,  L.R. A,1915D  119 ;  Vogt  v. 
Beauchamp,  153  Ky.  64,  154  S.  W.  393;  Helm 
V.  Day,  134  N.  Y.  S.  770;  McNeal  v.  Rutter- 
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busch,  29  Okla.  223,  116  Pac.  778;  Krakow- 
ski  V.  Waskey,  33  S.  D.  335,  146  N.  W.  566; 
Parshall  v.  State,  62  Tex.  Crim.  177,  138 
S.  W.  759;  Knox  v.  State,  62  Tex.  Crim.  512, 
138  S.  W.  787.  See  also  Parkinson  v.  John- 
son, 160  Cal.  756,  117  Pac.  1057;  Hamlett  v. 
McCreary,  153  Ky.  755,  158  S.  W.  410;  Wool- 
folk  V.  Albrecht,  22  N.  D.  36,  133  N.  W.  310; 
State  V.  Sawyer,  104  S.  C.  342,  88  S.  £.  894. 

In  Krakowski  v.  Waskey,  supra,  the  court, 
after  quoting  extensively  from  one  of  its 
former  decisions,  said:  ''Among  the  multi- 
tude of  citations  referred  to  in  that  case,  we 
cite  the  following  from  Sherman  v.  Story, 
30  Cal.  253,  89  Am.  Dec.  93 :  'Better,  far  bet- 
ter, that  a  provision  should  occasionally  find 
its  way  into  the  statute  through  mistake,  or 
even  fraud,  than  that  every  act,  state  and 
national,  should  at  any  and  all  times  be  lia- 
ble to  be  put  in  issue  and  impeached  by  the 
journals,  loose  papers  of  the  legislature,  and 
parol  evidence.  Such  a  state  of  uncertainty 
in  the  statute  laws  of  the  land  would  lead  to 
mfschiefs  absolutely  intolerable.' " 

In  State  v.  Lynch,  169  la.  148,  151  N.  W. 
81,  L.R.A.1915D  119,  the  court  said:  "The 
authorities  agree  that  the  bill,  when  signed, 
as  exacted  by  the  speaker  of  the  house  and 
president  of  the  senate  and  approved  by  the 
governor  and  deposited  with  the  secretary  of 
state,  is  at  least  prima  facie  evidence  that  it 
was  passed  by  the  legislature;  but  many  courts 
entertain  the  view  that  it  is  within  their 
jurisdiction  to  ascertain  whether  the  authen- 
tication as  thus  made  is  correct,  and  whether 
the  legislature  in  fact  did  what  its  presiding 
officers  say  it  did,  and  what  the  governor  ap- 
proved, and  for  that  purpose  to  resort  to  the 
journals  of  the  respective  houses  and  even 
consider  other  evidence  bearing  on  the  ques- 
tion. .  .  .  Other  authorities  are  to  the 
effect  that  while  the  constitution  has  pre- 
scribed the  formalities  to  be  observed  in  the 
passage  of  bills  and  the  creation  of  statutes, 
the  power  to  determine  whether  these  for- 
malities have  been  complied  with  is  necessarily 
vested  in  the  legislature,  and  a  bill  having 
been  authenticated  and  promulgated  by  the 
legislative  department  to  the  public  in  the 
manner  authorized  by  the  constitution,  this 
is  conclusive  evidence  of  its  proper  passage 
by  the  legislature.  As  all  decisions  entertain- 
ing ^he  latter  view  exact,  as  essential  to  the 
authentication  of  the  enrolled  bill  and  proof 
of  its  passage,  the  signatures  of  both  the 
speaker  of  the  house  and  president  of  the 
senate,  inquiry  as  to  whether  we  may  look 
bevond  the  enrolled  bill  to  ascertain  whether 
it  is  in  fact  a  statute  of  the  state  is  pertinent. 
The  expressions  contained  in  the  opinions  of 
this  court  are  in  harmonv  with  the  authori- 
ties  declaring  the  enrolled  bill  concluBive. 
.  .  .  Upon  an  examination  of  the  conflict- 
ing authorities  we  are  inclined  to  the  opinion 
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that  this  construction  has  the  better  reason 
for  its  support.  There  is  quite  enough  un- 
certainty as  to  what  the  law  is  without  say- 
ing that  no  one  may  be  certain  that  an  act  of 
the  legislature  has  become  such  until  the  issue 
has  been  determined  by  some  court  whose 
decision  might  not  be  regarded  as  conclusive 
in  an  action  between  the  parties.  Kegardless 
of  the  good  faith  of  a  person  or  officer  rely- 
ing on  the  enrolled  bill  in  the  office  of  the 
secretary  of  state,  this  would  afford  no  pro- 
tection from  the  consequence  of  his  acts  if 
it  should  turn  out  that  the  journals  or  other 
evidence  disclosed  fatal  defects  in  its  passage. 
One  believing  that  he  was  complying  with  the 
law  might  be  unwittingly  committing  a  crime, 
or  an  officer  paying  out  money  in  supposed 
obedience  to  a  statute  might  discover  too  late 
that  the  enactment  he  undertook  to  obey  had 
not  been  adopted  in  the  manner  prescribed 
by  the  constitution,  according  to  the  record 
of  clerks,  though  the  legislators  were  pro- 
ceeding under  solemn  oath  of  obedience  to  the 
fundamental  law.  It  seems  quite  enough 
that  the  average  citizen  must  take  notice  of 
the  contents  of  the  enrolled  bill,  when  duly 
authenticated,  subsequent  to  July  4th  after 
passage,  without  also  putting  upon  him  the 
burden  of  ascertaining  the  condition  of  the 
journal  of  the  respective  houses  bearing 
thereon  and  determining  for  himself  the  effect 
of  any  irregularity  therein  tending  to  in- 
validate the  bill.  Courts  could  not  rely  upon 
the  published  session  laws,  but  would  be 
required  to  look  beyond  these  to  the  journals 
of  the  house  and  senate  and  often  to  any 
printed  bills  or  amendments  which  might  be 
found  after  the  adjournment  of  the  general 
assembly.  Otherwise,  after  relying  on  the 
prima  facie  evidence  of  the  enrolled  bills,  au- 
thenticated as  exacted  by  the  constitution, 
for  years,  it  might  be  ascertained  from  the 
journals  that  an  act  theretofore  enforced  had 
never  become  a  law.  The  inconvenience  of 
such  a  rule  and  the  consequent  confusion  is 
a  strong  argument  against  its  adoption." 

But  the  legislative  journals  may  be  re- 
ferred to,  where  it  appears  that  the  enrolled 
bill  cannot  be  found  and  its  very  existence 
is  questioned.  In  such  a  case  the  legislative 
journals  are  used  to  prove  the  bill  and  not  to 
impeach  the  same.  Johnson  v.  Grady  County, 
50  Okla.  188,  150  Pac.  497. 

View  that  Journal  May  Be  Beferred  to. 

In  other  jurisdictions  it  is  held  in  recent 
cases  that  the  enrolled  bill  is  only  prima 
facie  evidence  that  it  has  been  regularly 
enacted  and  that  where  the  same  is  attacked 
the  legislative  journals  may  be  referred  to  for 
the  purpose  of  testing  its  validity.  Butler 
V.  Kavanaugh,  103  Ark.  109,  146  S.  W.  120; 
Denver  v.   Rubidge,  51   Colo.  224,   116  Pac. 


1130;  In  re  Drainage  Diat.  No.  1,  26  Idaho 
311,  143  Pac.  299,  L.R.A.1915A  1210;  Nei- 
berger  v.  McCuUough,  263  111.  312,  97  N.  E. 
660;  Worthy  v.  Bush,  262  111.  560,  104  N.  E. 
904;  People  v.  Illinois  State  Board,  etc.  278 
III.  144,  116  IN.  E.  862;  State  v.  Wagener,  130 
Minn.  424,  163  N.  W.  749;  Webb  v.  Carter, 
129  Tenn.  182,  166  S.  W.  426.  See  alno 
Dunn  V.  Dean,  196  Ala.  486,  71  iSo.  7<K>; 
Hodges  V.  Keel,  108  Ark.  184,  159  S.  W.  21 ; 
Gray  v.  Taylor,  16  N.  M.  742,  113  Pac.  588. 
And  see  the  reported  case. 

In  Denver  v.  Rubidge,  supra,  the  court  said : 
^'In  determining  whether  the  constitutional 
requirementa  with  respect  to  the  passage  of 
bills  have  been  complied  with,  resort  may  be 
had  to  the  legislative  journals,  and  if  it 
affirmatively  appears  therefrom  that  the  man- 
datory provisions  of  the  constitution  on  the 
eubject  were  not  observed,  thai  the  bill  is 
invalid." 

In  Butler  v.  Kavanaagh,  103  Ark.  109,  146 
8.  W.  120,  it  was  said:  "This  court  has 
steadily  adhered  to  its  position,  taken  many 
years  ago,  that  an  act  of  the  legislature,  duly 
signed  by  the  governor,  deposited  with  the 
secretary  of  state,  and  published  as  a  law, 
is  presumed,  in  the  absence  of  a  showing  to 
the  contrary,  to  have  been  passed  in  com- 
pliance with  the  rules  of  the  legislature,  but 
the  journals  can  be  looked  to  for  the  purpose 
of  determining  whether  or  not  the  constitu- 
tional requirement  with  respect  to  recording 
the  vote  thereon  has  been  complied  with.'' 

In  People  v.  Illinois  State  Board,  etc.  278 
111.  144,  116  N.  E.  862,  it  was  said:  "It 
has  been  the  uniform  holding  of  this  court 
that  the  legislative  journals  may  be  resorted 
to  for  proof  of  the  compliance  with  such  con- 
stitutional requirement  in  the  passage  of  an 
act.  A  long  line  of  authorities  on  this  propo- 
sition are  collated  in  Neiberger  v.  McCul- 
lough.  263  III.  312." 

In  Webb  v.  Carter,  129  Tenn.  182, 166  S.  W. 
426,  the  court  said:  "The  doctrine  which 
obtains  in  some  jurisdictions  that  an  en- 
rolled bill  or  act  of  the  legislature  cannot,  as 
to  the  validity  or  constitutionality  of  its 
passage,  be  inquired  into  by  the  judicial  de- 
partment of  the  state,  because  the  enrolled 
bill  is  an  act  of  a  co-ordinate  branch  of  the 
government  of  the  state,  has  never  been  ac- 
cepted by  this  court." 

The  rule  in  Ma/rylamd  is  that  the  legislative 
journals  are  not  sufficient  in  themselves  to 
impeach  the  validity  of  a  statute  but  may  be 
referred  to  for  that  purpose  in  connection 
with  other  evidence.  Baltimore  Fidelity 
Warehouse  Co.  v.  Canton  Lumber  Co.  118  Md. 
1.35,  84  Atl.  188;  Ridgely  v.  Baltimore.  119 
Md.  567,  87  Atl.  909;  Jessup  v.  Baltimore, 
121- Md.  562,  89  Atl.  103.  In  Ridgely  v. 
Baltimore,  supra,  the  court  said :  ''It  would 
seem   to  be  definitely   settled   in   this   state 
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that  an  authenticated  statute  cannot  be  im- 
peached by  the  legislature  journals  alone,  or 
by  mere  parol  evidence." 
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VlllAse  —  Meaning  of  Tei 

Under  Act  March  20,  1909  (St.  1909,  p. 
551 ) , authorizing  the  formation  of  lighting  dis- 
tricts by  unincorporated  towns  and  villages, 
the  formation  of  such  districts  is  authorized 
only  within  the  limits  of  unincorporated 
towns  or  villages,  and  no  authority  is  given 
for  the  formation  of  a  district,  including  large 
tracts  of  farm  land  not  inhabited  as  a  village; 
the  word  ''town"  meaning  any  large  collect 
tion  of  houses  and  buildings,  public  and  pri- 
vate, constituting  a  distinct  place  with  a 
name,  and  the  word  "village"  meaning  any 
small  aggregation  of  houses  in  the  county, 
being,  in  general,  less  in  number  than  in  a 
town  or  city  and  more  than   in  a  hamlet. 

[See  note  at  end  of  this  case.] 

Liehtins  Distrleta  «  Formation  —  Ter- 
rltory  vl&ioli  May  Be  Included. 

Under  Act  March  20,  1909  (St.  1909,  p. 
551),  authorizing  the  formation  of  lighting 
districts  in  unincorporated  towns  and  villages, 
a  county  board  of  supervisors  cannot  on  peti- 
tion of  the  residents  of  a  town  or  village  em- 
bracing sixty-four  acres  of  land,  order  the 
incorporation  of  a  lighting  district  embracing 
over  seventy  square  miles  of  territory  and 
50,000  acres  sparsely  settled  and  devoted  to 
agricultural  purposes,  or  vacant  and  unoccu- 
pied, in  the  country  adjacent  to  such  village 
or  town. 

CnratlTe  Act  —  Effect. 

A  curative  act  or  a  conclusive  evidence 
clause  in  a  statute  is  effective  to  cure  all 
defects  resulting  from  a  failure  to  comply 
with  provisions  which  are  merely  directory  of 
the  mode  of  the  exercise  of  a  power. 

Same. 

Defects  and  omissions  which  go  to  the  ju- 
risdiction of  the  board  of  county  supervisors 
to  act,  and  which  make  their  action  absolutely 
void,  cannot  be  cured  by  subsequent  curative 
acts  or  conclusive  evidence  clauses. 


Sante. 

Curative  Act  May  29,  1915  (St.  1915,  p. 
939),  declaring  that  every  lighting  district 
established  under  the  provisions  of  Act  March 
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20,  1909  (St.  1909,  p.  551),  by  resolution  of 
board  of  supervisors,  is  a  valid  district  from 
the  date  of  such  order,  and  that  all  proceed- 
ings be  ratified,  affirmed,  and  declared  legal, 
is  ineffective  to  validate  the  inclusion  in 
such  ligliting  district  of  large  areas  of  farm- 
ing lands. 

Same. 

The  attempt  to  validate  by  a  curative  act, 
a  tax  levied  by  a  pretended  corporation  liav- 
ing  no  legal  authority  over  the  projperty  taxetl, 
would,  if  given  effect,  be  equivalent  to  the 
imposition  of  an  obligation  by  statute  without 
due  process  of  law. 

Appeal  from  Superior  Court,  Los  Angeles 
county :      Houses,   Judge. 

Quo  warranto  proceeding.  Amestoy  Estate 
Company,  relator,  and  Van  Nuys  Lighting 
District  of  Los  Angeles  County  et  al.,  de- 
fendants. Judgment  for  defendants.  Relator 
appeals.  The  facts  are  stated  in  the  opinion. 
Heversed. 

v.  8.  Webb,  Leonard  B.  Blosaon  and  Edgar 
Bharp  for  appellant. 

J,  D.  Frederickf,  0*Melveny,  Stevens  d 
Millikvn  and  Walter  K,  Tuller  for  respond- 
ents. 

[793]  Shaw,  J. — The  court  below  sus- 
tained a  general  demurrer  to  the  complaint 
and  tJio  plaintiff  refused  to  amend,  where- 
upon judgment  was  given  for  the  defendants. 

The  action  is  in  qiw  toarranto  to  determine 
the  validity  of  the  incorporation  and  organi- 
zation of  the  Van  Nuys  Lighting  District  of 
Iros  Angeles  County. 

Said  lighting  district  claims  to  be  a  public 
corporation  organized  under  and  in  pursuance 
of  the  act  of  March  20,  1909  (Stats.  1909,  p. 
551).  The  other  defendants  are  members  of 
the  board  of  supervisors  of  Los  Angeles 
County,  which  board  is,  by  section  11  of  said 
act,  given  the  authority  to  exercise  the  pow- 
ers of  districts  within  the  county  organized 
under  the  act. 

The  object  of  the  act,  as  stated  in  its  title, 
is  to  allow  unincorporated  towns  and  villages 
to  maintain  systems  of  street  lights  on  the 
public  highways  and  to  provide  for  the  forma- 
tion, management,  and  control  of  highway 
lighting  districts. 

{794]  The  complaint  alleges  that  the  de- 
fendant district  claims  to  be  a  lighting  dis- 
trict formed  in  pursuance  of  the  act,  and  that 
the  supervisors  of  the  county,  claiming  to  be 
ex  officio  supervisors  of  said  pretended  light- 
ing district,  are  purchasing  equipment  for 
lighting  certain  highways  therein  and  other- 
wise asuming  to  ^ct  under  the  authority  of 
said  law,  and  that,  in  that  assumed  capacity, 
they  have  levied  a  special  tax  upon  the  land 
within   the   district,   including   certain    land 
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owned  by  the  relator,  Amestoy  Estate  Com- 
pany; that  said  defendant  was  never  organ- 
ized or  established  as  provided  by  law,  and  is 
not  a  legally  organized  or  existing  lighting 
district.  The  proceedings  had  to  organize 
the  district  are  set  forth  at  length.  The 
territory  within  the  boundaries  of  the  dis- 
trict consists  of  about  fifty  thousand  acres  of 
land,  being  approximately  thirteen  miles  in 
length  and  six  miles  in  width.  Within  this 
territory  are  two  unincorporated  villages,  one 
known  as  Van  Nuys,  occupying  about  640 
acres  and  having  about  350  inhabitants;  the 
other  known  as  Owensmouth,  covering  320. 
acres  and  having  about  one  hundred  inhabit- 
ants. These  two  villages  are  ten  miles  apart. 
The  balance  of  the  land  of  the  district  con- 
sists of  farming  lands,  grazing  lands,  and 
unproductive  mountain  land.  The  entire  pop- 
ulation outside  of  said  two  villages  does  not 
exceed  three  hundred  people,  and  consists  of 
persons  living  in  houses  widely  separated, 
often  several  miles  from  the  nearest  neighbor. 
The  relator  owns  four  th(5usand  five  hundred 
acres  of  land  within  the  district  upon  which 
only  twenty-five  persons  reside,  and  no  part 
of  it  is  within  a  mile  of  either  of  said  villages. 

It  is  contended  by  appellant  that  the  act 
authorizes  the  formatipn  of  lighting  districts 
only  within  the  limits  of  an  unincorporated 
town  or  village,  and  hence  that  the  forma- 
tion of  a  district  including  four  thousand 
five  hundred  acres  of  land  devoted  to  farming 
and  not  inhabited  as  a  village  at  all  is  not 
within  the  authority  given  by  the  law.  We 
think  the  point  is  well  taken. 

The  title  of  the  act  is  as  follows: 

"An  act  to  allow  unincorporated  towns  and 
villages  to  establish,  equip  and  maintain  sys- 
tems of  street  lights  on  public  highways:  to 
provide  for  the  formation,  government  and 
operation  of  highway  lighting  districts;  the 
calling  and  holding  of  elections  in  such  dis- 
tricts; the  assessment,  collection,  [796]  cus- 
tody and  disbursement  of  taxes  therein;  and 
the  creation  of  eae-offkno  boards  of  super- 
visors." 

Section  1  defines  the  meaning  of  certain 
words  and  phrases  used  in  the  act.  Section  2 
is  as  follows: 

"Any  unincorporated  town  or  village  of  this 
state  may  establish  a  highway  lighting  dis- 
trict for  the  purpose  of  installing  and  main- 
taining a  system  of  street  lights  on  puhlio 
highways,  for  the  better  protection  of  its 
residents,  in  accordance  with  the  provisions 
of  this  act." 

Section  3  provides  that  "upon  the  applica- 
tion, by  petition,  of  twenty-five  or  more  tax- 
payers and  residents  of  said  town  or  village, 
to  the  board  of  supervisors  of  the  county  in 
which  the  said  town  or  village  is  situated, 
praying  for  the  formation  of  a  public  high- 
way lighting  district,"  the  supervisors  must 


proceed  in  the  manner  prescribed  to  call  an 
election  and  thereupon  the  district  may  be 
formed.  These  provisions  clearly  show  that 
scope  of  the  act,  so  far  as  the  question  of 
territory  is  concerned,  is  limited  to  unincor- 
porated towns  or  villages,  and  that  it  does  not 
include  large  areas  of  territory  devoted  exclu- 
sively to  agricultural  purposes  and  not  com- 
ing within  any  definition  applicable  to  towns 
or  villages.  Th^  words  "town"  and  **village" 
are  of  common  use  and  have  a  well-defined 
meaning.  The  word  "town"  is  defined  by 
Webster  as  "In  general,  any  large  collectipn 
of  houses  and  buildings^  public  and  private, 
constituting  a  distinct  place  with  a  name  and 
not  incorporated  as  a  city."  He  defines  a 
village  as  "Any  small  aggregation  of  houses 
in  the  country,  being  in  general,  less  in  num- 
ber than  in  a  town  or  city  and  more  than  in 
a  hamlet."  The  word  ''town"  is  also  defined 
as  meaning,  in  popular  use,  "a  large  closely 
populated  place,  as  distinguished  from  the 
country,  or  from  rural  communities."  (Den- 
ver V.  Coulehan,  20  Colo.  471,  27  L.R.A.  761, 
39  Pac.  425.)  Also  as  "An  aggregation  of  in- 
habitants and  a  collection  of  occupied 
dwellings  and  other  buildings."  (Siskiyou 
Lumber,  etc.  Co.  v.  Rostel,  121  Cal.  611,  513, 
63  Pac.  1118.)  Also  as  "A  place  where  there 
are  a  number  of  adjacent  occupied  dwellings." 
(Klauber  v.  Higgins,  117  Cal.  451,  '460,  49 
Pac.  466. )  There  is  no  substantial  difference 
between  an  unincorporated  town  and  a  vil- 
lage except  that  perhaps  the  latter  is  usually 
understood  to  be  smaller  than  a  town.  With 
respect  to  the  boundaries  of  "such  places,  it  is 
true  that  they  are  usually  not  well  defined. 
The  line  where  the  village  [796]  or  town 
ceases  and  the  country  begins  cannot  usually 
be  located  with  precision,  although  it  is 
seldom  difiScult  to  locate  it  approximately. 

It  is  suggested  that  the  statement  in  the 
title  of  the  act  that  it  is  "to  provide  for  the 
formation,  government  and  operation  of  high- 
way lighting  districts"  indicates  that  it  was 
designed  to  authorize  the  formation  of  said 
districts  anywhere  within  the  county,  whether 
within  a  town  or  village  or  elsewhere.  But 
the  title  does  not  constitute  the  act.  The 
only  provision  of  the  act  authorizing  the 
formation  of  said  districts,  so  far  as  terri- 
tory is  concerned,  is  found  in  section  2  above 
quoted.  This  provides  simply  that  "any 
unincorporated  town  or  village  of  this  state" 
may  establish  such  district.  It  is  true  that  it 
proceeds  to  say  that  the  district  may  be 
established  by  such  town  or  village  for  the 
purpose  of  maintaining  lights  on  "public 
highways."  But  this  is  immediately  followed 
by  the  statement  that  this  is  to  be  done  for 
the  better  protection  "of  its  residents,"  thus 
again,  by  necessary  implication,  limiting  the 
operation  of  the  act  to  the  confines  of  the 
town  or  village.     This  is  further  shown  by 
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the  language  of  section  3,  providing  that  the 
persons  who  petition  for  such  district  must 
be  taxpayers  and  residents  of  said  town  or 
village.  It  cannot  be  seriously  contended 
that  language  of  that  character  can  be  ex- 
panded by  construction,  so  as  to  authorize  the 
board  of  supervisors,  on  petition  of  the  in- 
habitants of  a  town  or  village  embracing  640 
acres  of  land,  to  order  the  incorporation  of 
a  lighting  district  embracing  over  seventy 
square  miles  of  territory  and  fifty  thousand 
acres,  sparsely  settled  and  devoted  to  agri- 
cultural purposes,  or  vacant  and  unoccupied^ 
situated  in  the  adjacent  country.  The  peti- 
tioners, in  the  present  case,  were  all  residents 
of  the  village  of  Van  Nuys.  We  cannot 
conceive  that  the  legislature  intended  to  au- 
thorize such  a  proceeding.  Manifestly,  the 
chief  purpose  of  such  an  organization  would 
be  to  provide  for  lighting  the  streets  of  the 
more  closely  populated  region  comprising  the 
town  or  village.  It  would  be  unfair  and  un- 
just to  compel  the  owners  of  agricultural 
lands  receiving  no  material  protection  or 
benefit  from  such  lights  exceeding  that  of  the 
general  public  to  pay  the  greater  part  of  the 
expense  thereof,  as  would  necessarily  be  the 
case  if  a  district  such  as  that  here  contem- 
plated should  be  formed  and  maintained.  The 
only  fair  and  reasonable  construction  of  the 
act  is  that  [797]  districts  for  which  it  pro- 
vides are  intended  to  be  limited,  territorially, 
to  the  town  or  village  whose  residents  ^ and 
taxpayers  petition  therefor.  Doubtless  the 
board  of  supervisors  would  have  much  dis- 
cretion upon  the  question  whether  or  not 
any  particular  .parcel  of  land  could  reason- 
ably be  included  as  part  of  such  town  or 
village.  The  courts  should  be  loath  to  set 
aside  the  proceeding  for  error  in  this  par- 
ticular, and  would  not  do  so  unless  the  un- 
warranted inclusion  is  clear.  Here  there  can 
be  no  doubt.  The  area  included  without 
authority  is  so  vast  that  it  can  only  be 
regarded  as  a  plain  disregard  of  the  statute. 

We  need  not  determine  in  this  case  whether 
or  not  the  corporation  was  wholly  void.  It  is 
enough  that  it  was  void  in  so  far  as  the  land 
of  the  relator  is  concerned.  The  lighting 
district,  and  the  defendants  as  ex  officio  its 
managing  board,  were  without  authority  to 
exercise  any  of  the  powers  given  to  them 
by  the  act  of  1909  and  the  amendments  of 
1913  [Stats.  1913,  p.  447]  thereof,  upon  or 
over  the  relator's  land.  To  that  extent,  at 
least,  the  defendants  claimed  and  usurped  a 
corporate  franchise  which  they  did  not  law- 
fully possess. 

Th  respondents  call  our  attention  to  the 
act  of  May  29,  1915,  effective  August  8,  1915 
(Stats.  1915,  p.  939),  declaring  that  every 
lighting  district  established  under  the  pro- 
visions of  the  act  of  1909,  by  resolution  of  the 
board  of  supervisors  of  the  county,  entered 
Ann.  Cns.  1918D. — 17. 


in  its  minutes,  is  a  valid  lighting  district 
from  the  date  of  such  order,  and  that  all 
proceedings  and  actions  of  such  district  under 
said  law  are  ratified,  affirmed,  and  declared 
to  be  legal.  This  district  was  formed  in 
August,  1912.  The  judgment  in  this  case  was 
given  April  24,  1913,  and  the  appeal  was  filed 
in  this  court  on  July  21,  1913.  Section  10 
of  the  act  of  1909  itself  declares  that  the 
order  establishing  the  district  entered  in  the 
minutes  of  the  board  of  supervisors  is  conclu- 
sive of  the  regularity  of  all  prior  proceedings 
and  of  the  existence  and  validity  of  the 
district. 

A  curative  act  or  a  conclusive  evidence 
clause  in  a  statute  is  effective  to  cure  all  de- 
fects resulting  from  a  failure  to  comply  with 
provisions  which  are  merely  directory  of  the 
mode  of  the  exercise  of  the  power.  But  de- 
fects and  omisfuons  which  go  to  the  juris- 
diction of  the  board  to  act  at  all,  and  which 
make  their  action  absolutely  void,  cannot  be 
cured  in  this  manner.  (Ramish  v.  HartVell, 
126  Cal.  443,  58  Pac.  920;  Chase  v.  Trout, 
146  Cal.  350,  359,  80  Pac.  81;  Kelly  v. 
[798]  Luning,  76  Cal.  309,  18  Pac.  335;  Peo- 
ple V.  Lynch,  51  Cal.  15,  19,  21  Am.  Rep. 
677;  Brady  v.  King,  63  Cal.  44;  People  v. 
Goldtree,  44  Cal.  323.)  In  Fallbrook  Irriga- 
tion Dist.  V.  Bradley,  164  U.  S.  112,  174,  41 
U.  S.  (L.  ed.)  369,  17  S.  Ct.  66,  the  United 
States  supreme  court  had  under  consideration 
the  validity  of  proceedings  for  the  formation 
of  an  irrigation  district  in  this  state  and  of 
the  assessments  made  by  such  district.  In  all 
substantial  particulars  regarding  this  question 
the  act  was  similar  to  the  lighting  district  act 
here  involved.  The  court  recognized  the  fact 
that  the  formation  of  such  districts  involved 
two  distinct  features,  one  of  which  was  the 
creation  of  a  public  corporation  and  the  other 
the  levying  of  an  assessment  or  special  tax 
upon  property  benefited  by  the  proposed  im- 
provement. With  respect  to  the  creation  of 
the  corporation  the  court  said:  "There  is 
nothing  in  the  essential  nature  of  such  a 
corporation,  so  far  as  its  creation  only  is 
concerned,  which  requires  notice  to  or  hearing 
of  the  parties  included  therein  before  it  can 
be  formed.  It  is  created  for  a  public  purpose, 
and  it  rests  in  the  discretion  of  the  legisla- 
ture when  to  create  it  and  with  what  powers 
to  endow  it."  (See  also  People  v.  California 
Fish  Co.  166  Cal.  576,  606,  610,  138  Pac.  79.) 
With  respect  to  the  other  consequences  the 
court  said:  "In  the  act  under  consideration, 
however,  the  establishment  of  its  boundaries 
and  the  purposes  for  which  the  district  is 
created,  if  it  be  finally  organized  by  reason  of 
the  approving  vote  of  the  people,  will  almost 
necessarily  be  followed  by  and  result  in  an 
assessment  upon  all  the  lands  included  within 
the  boundaries  of  the  district.  The  legisla- 
ture thus  in  substance  provides  for  the  crea- 
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tiou  not  alone  of  a  public  corporation  but  of 
a  taxing  district  whose  boundaries  arc  fixed, 
not  by  the  legislature,  but,  after  a  hearing, 
by  the  board  of  supervisors."  The  court  then 
proceeds  to  declare  that  when  the  power  to 
form  such  district  is  delegated  to  a  local 
board  or  tribunal,  it  acts  judicially  in  fixing 
the  boundaries,  and  the  parties  whose  lands 
are  proposed  to  be  included  are  entitled  to 
a  hearing  upon  the  question  of  benefits,  be- 
fore the  formation  of  the  district,  and  to 
have  their  lands  excluded  if  it  appears  that 
they  are  not  benefited.  Of  like  effect  is 
Spencer  v.  Merchant,  125  U.  S.  345,  31  U.  S. 
(L.  ed.)  763,  8  S.  Ct.  921;  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  45,  52,  42  U.  S. 
(L.  ed.)  943,  946,  18  S.  Ct.  521;  Londoner 
V.  Denver,  210  U.  S.  373,  385,  62  U.  S. 
(L,  ed.)  1103,  28  [799]  S.  Ct.  708,  and 
Brookes  v.  Oakland,  160  Cal.  423,  117  Pac. 
433.  The  act  of  1909  provided  for  no  hearing 
upon  this  question.  In  effect  it  gave  to  twen- 
ty-five taxpayers  and  residents  of  an  unin- 
corporated town  or  village  the  power  to  deter- 
mine what  laud  should  be  included  in  the 
district  to  be. formed,  and  made  no  provision 
for  any  inquiry  as  to  benefits  or  change  of 
the  boundaries  fixed  by  them  in  their  petition 
or  for  any  hearing  upon  the  subject.  Under 
the  above  decisions  the  attempt  thus  to  form 
a  local  taxing  district  is  without  legality  and 
void.  Thia  was  expressly  decided  with  respect 
to  a  similar  statute  in  Moulton  v.  Parks.  64 
Cal.  166,  30  Pac.  613;  and  Brandenstein  v. 
Hoke,  101  Cal.  131,  35  Pac.  662.  The  con- 
clusion necessarily  follows  that  all  proceed- 
ings imposing  taxes  upon  the  land  of  the 
relator  are  absolutely  void  because  of  the 
lack  of  jurisdiction  to  act  in  the  matter. 
Under  the  decisions  above  cited  the  Curative 
Act  of  1915  was  inaffective  to  revive  or 
validate  the  previous  proceedings  of  the  dis- 
trict. These  points  relating  to  the  Curative 
Act  have  not  been  argued  by  counsel  on  either 
side. 

There  are  other  questions  not  argued 
which  also  may  arise  in  the  future  progress 
of  this  case  and  which  we  think  it  well  to 
mention.  It  may  be  claimed  that  i)ie  validat- 
ing act,  though  ineffective  to  legalize  taxes 
previously  levied,  had  the  effect  to  create 
anew  a  corporation  for  municipal  purposes 
embracing  the  entire  district.  If  so,  the 
question  would  arise  whether  such  new  cor- 
poration possessed  the  powers  defined  in  the 
act  of  1909,  or  was  left  without  defined  pow- 
ers, as  suggested  in  People  v.  California  Fish 
Co.  166  Cal.  576,  610,  138  Pac.  79.  Further- 
TOQre,  on  May  21,  1915,  practically  all  the 
territory  included  in  this  lighting  district, 
except  the  320  acres  constituting  the  village 
of  Owensmouth,  was  annexed  to  and  became  a 
part  of  the  city  of  Los  Angeles.  Under  its 
charter  that  city  has  full  power  and  control 


of  its  streets,  of  all  conduits  and  apparatus  for 
the  transmission  of  electricity  therein,  and  of 
tlie  granting  of  franchises  for  such  purposes. 
(City  Charter,  sec.  2,  subd.  7,  Stats.  1909,  p. 
1291;  sec.  2,  subd.  25,  Stats.  1906,  p.  994;  sec 
31,  Stats.  1889,  p.  464;  sec.  146,  Stats.  1905, 
pp.  984,  999.)  As  these  matters  come  within 
the  domain  of  municipal  affairs,*  it  may  be 
doubted  whether  the  legislature  has  any  pow- 
er to  provide  for  the  creation  of  lighting  dis- 
tricts, or  to  create  them  directly,  within 
[800J  the  boundaries  of  a  city  having  such 
powers  under  a  freeholder's  charter.  It  may 
also  be  claimed  that  the  validating  act  is  in 
effect  a  mere  evasion  of  the  constitutional 
mandate  against  the  creation  of  corporations 
for  municipal  purposes  by  special  laws.  (Art. 
XI,  sec.  6.)  Upon  all  these  questions  we  ex- 
press no  opinion.  The  attempt  to  validate  a 
tax  levied  by  a  pretended  corporation  having 
no  legal  authority  over  the  property  taxed 
would,  if  given  effect,  be  equivalent  to  the 
imposition  of  an  obligation  by  statute  without 
due  process  of  law.  For  the  reasons  we  have 
given  we  think  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  complaint  and 
that  the  case  should  be  remanded  for  further 
proceedings. 

The  judgment  is  reversed. 

Henshaw,  Sloss,  Melvin,  Lawlor,  J  J.,  and 
Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 

NOTE. 

Meanins  of  '^ViUaso." 

Introductory,  258. 

Village  as  Assemblage  of  Houses,  259. 
Village  as  Incorporated  Village,  262. 
Village  as  Synonymous  with  Town,  264. 
Village  as  Synonymous  with  Borough,  266. 
Village  as   Synonymous  with  Precinct,  267. 
Territory  Included  within  Village,  267. 


Introductifry. 

The  term  "village''  has  two  meanings:  its 
colloquial  or  general  significance  as  a  small 
aggregation  of  houses,  and  the  more  specific 
meaning  imparted  by  statutes  which  give 
the  name  *S'illage"  to  one  of  the  several  mu- 
nicipal subdivisions  of  the  state.  Which  of 
.these  meanings  is  to  be  ascribed  to  the  term 
in  a  particular  instance  depends  on  the  con- 
text, and  its  meaning  as  a  statutory  subdi- 
vision is  of  course  governed  by  the  local 
statutes. 

The  term  "village"  has  different  meanings, 
and  the  sense  in  which  it  is  employed  must  be 
determined  from  other  sources  than  diction- 
ary definitions.  People  v.  Brady,  273  III.  178, 
112  N.  E.  657. 
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In  construing  a  statute  which  provided  for 
the  organization  and  clas&ification  of  cities 
and  towns,  and  a  subsequent  statute  which 
declared  that  "all  towns  not  now  incorporated 
in  this  state,  containing  less  than  five  hundred 
inhabitants,  are  hereby  declared  to  be  vil- 
lages/' it  was  said  in  State  v.  Lichte,  226  Mo. 
273,  126  S.  W.  466:  "There  is  nothing  tech- 
nical or  obscure  in  the  meaning  of  the  words 
city,  town  and  village.  The  word  town  is 
more  comprehensive  than  either  of  the  others ; 
it  is  a  generic  word  applicable  as  well  to  a 
city  as  to  a  village.  In  England  a  city  was 
distinguished  from  other  towns  by  the  fact 
that  it  had  a  cathedral  and  was  the  residence 
of  a  bishop,  but  in  this  country  the  name 
city  is  used  ordinarily  to  designate  the  larger  . 
class  of  towns.  The  name  village  always  car- 
ries to  the  mind  the  idea  of  a  small  urban 
community.  A  city  is  a  town  and  a  vil- 
lage is  a  town,  but  the  word  city  or  village 
indicates  the  sis^  of  the  town.  London,  New 
York  and  St.  Louis  are  towns  and  Bell- 
flower  is  also  a  town,  but  in  applying  the 
word  city  or  village  to  either  of  these  com- 
munities no  one  would  be  in  doubt  as  to  the 
correct  application.  Sometimes  perhaps  am- 
bitious founders  of  towns  misapply  the  word 
city  to  what  should  be  called  a  village,  but 
no  one  is  deceived  thereby;  we  speak  now  of 
the  ordinary  and  commonly  accepted  mean- 
ing of  the  words.  We  find  in  the  section  of 
the  constitution  we  are  now  considering  (sec- 
tion 7,  art.  9 )  the  term  'cities  and  towns,'  and 
also  the  term  'town  or  village.'  Our  General 
Assembly  in  1877,  when  it  came  to  perform- 
ing the  duty  required  by  that  section,  inter- 
preted the  term  'cities  and  towns'  as  there 
used  to  mean  cities,  and  the  term  'town  or 
village,'  as  therein  later  used,  to  mean  vil- 
lage, and  so  it  has  been  by  that  department 
of  the  state  government  understood  ever 
since." 

In  People  v.  McCune,  14  Utah  162,  46 
Pac  658,  35  L.R.A.  396,  a  criminal  prosecu- 
tion, the  defendant  was  charged  with  pollut- 
ing a  stream  used  by  inhabitants  of  a  set- 
tlement called  "Plateau"  in  violation  of  the 
statute,  which  made  it  unlawful  "to  estab- 
lish and  maintain  any  corral,  camp  or  bedding 
place  for  the  purpose  of  herding,  holding 
or  keeping  any  cattle,  horses  or  sheep,  with- 
ic  seven  miles  of  any  city,  town  or  village, 
where  the  refuse  or  filth  from  said  corral, 
camp  or  bedding  place,  will  naturally  find  its 
way  into  any  stream  of  water  used  by  the 
inhabitants  of  any  city,  town  or  village  for 
domestic  purposes.''  A  motion  for  a  reversal 
of  the  judgment  of  conviction  on  the  ground 
that  "Plateau"  was  not  such  an  assemblage  of 
houses  as  to  constitute  it  a  village  within  the 
meaning  of  the  statute  was  overruled,  the 
court  saying:  "It  appears  from  the  evidence 
lunong  other  things,  that  Plateau  is  a  settle- 
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ment  in  Sevier  County,  Utah,  consisting  of 
fourteen  families,  each  family  on  the  average 
containing  about  five  persons;  that  these 
families  reside  along  a  stream  called  'Otter 
Creek,'  the  distance  from  one  extreme  end 
of  the  settlement  to  the  other  being  about  two 
miles  and  a  half,  some  residing  within  about 
forty  rods  of  each  other,  and  others  being  dis- 
tant about  a  mile  or  more;  that  their  chief 
occupation  is  farming;  that  the  settlement 
contains  a  school  district,  district  school,  and 
a  post  office;  and  that  the. nearest  settlement 
to  the  north  is  distant  about  fifteen  miles,  to 
the  west  about  twelve,  and  south  about  six 
miles.  We  think  the  evidence  was  sufficient 
to  authorize  the  court  to  instruct  the  jury 
that,  as  a  matter  of  law,  the  settlement  of 
Plateau  is  a  village  within  the  meaning  of  the 
statute.  ...  It  seems  clear  that  by  the 
use  of  the  word  'village'  the  intent  of  the 
legislature  was  to  include  such  settlements  as 
the  one  in  question,  and  there  appears  to  be 
no  reason  why  the  people  Of  such  a  settlement, 
who  are  using  the  water  of  a  stream  for  do- 
mestic purposes,  should  not  have  extended 
to  them  the  protection  which  the  law  affords. 
Their  health  and  comfort  demand  equal  pro^ 
tection  with  those  who  live  in  larger  and 
more  densely  settled  villages,  towns,  and 
cities." 

VUtage  as  Assemblage  of  Houses, 

The  original  and  most  general  significance 
of  the  term  village  is  a  small  assemblage  of 
houses,  principally  occupied  according  to  some 
definitions  by  farmers  and  laborers. 

Alabama. — Alabama,  etc.  R.  Co.  v.  Lum, 
103  Ala.  134,  15  So.  508;  Commissioners  Ct. 
v.  State,  151  AU.  561,  44  So.  465. 

California. — See  the  reported  case. 

Qeorgia, — Kinsey  v.  State,  12  Ga.  App. 
422,  77  S.  E.  369. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Williams, 
27  111.  48;  Ohio,  etc.  R.  Co.  ▼.  Irvin,  27  111. 
179;  Herbert  ▼.  Lavalle,  227  111.  448;  Toledo, 
etc.  R.  Co.  V.  Spangler,  71  111.  568;  Martin  v. 
People,  87  111.  524.  See  also  Toledo,  etc.  R. 
Co.  ▼.  Chapin,  66  111.  504. 

/oM>a.~State  v.  Booth,  169  la.  143,  149 
N.  W.  244,  151  N.  W.  56;  Consolidated  Inde. 
pendent  School  Dist.  etc.  v.  Martin,  170  la. 
262,  162  N,  W.  623. 

Kansas. — Rantoul  Rural  High  School  Dist. 
No.  2  V.  Davis,  99  Kan.  185,  160  Pac.  1008. 

Michigan, — Russell  v.  Detroit  Mut.  J.  Ins. 
Co.  80  Mich.  407,  45  N.  W.  356. 

Minnesota. — State  v.  Minnetonka,  57  Minn. 
526,  59  N.  W.  972,  25  L.R.A.  755;  State  ▼. 
Gilbert,  107  Minn.  364,  120  N.  W.  528. 

Pennsylvania. — In  re  West  Philadelphia,  6 
Watts  &  S.  281 ;  Edgewood  Borough,  130  Pa. 
St.  348,  18  Atl.  646;  In  re  TuUytown,  11  Pa. 
Co.  Ct.  97;  In  re  Narberth,  16  Pa.  Go.  Ct. 


260 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


29,  affirmed  in  171  Pa.  St.  211,  33  Atl.  72; 
In  re  Bryn  AthynT25  Pa.  Dist.  784. 

8outh  Carolina, — Martin  v.  St.  Luke's  Par- 
ish, 1  Spear.  L.  343. 

TeoHis. — Mikael  v.  Equitable  Securities  Co. 
32  Tex.  Civ.  App.  182,  74  S.  W.  67. 

Washington. — Territory  v.  Stewart,  1 
Wash.  98,  23  Pac.  405,  8  L.R.A.  106. 

West  Virginia. — Cavendish  v.  Blume  Coal, 
etc.  Co.  72  W.  Va.  643,  78  S.  E.  794, 

The  foregoing  cases  are  analyzed  and  quoted 
from  at  length  infra,  this  subdivision. 

"In  the  United  States  any  small  collection 
of  houses  in  the  country  is  called  a  village. 
The  term  is  derived  from  villa>  a  county 
seat."  In  re  Tullytown,  11  Pa.  Co.  Ct. 
97,  1  Pa.  Dist.  292. 

A  village  implies  an  assemblage  of  inhabit- 
ants living  in  the  vicinity  of  each  other  and 
not  separated  by  any  other  intervening  civil 
division  of  the  state.  Enterprise  v.  State, 
29  Fla.  128,  144,  10  So.  740. 

"A  village  is  defined  to  be  a  town  site 
platted  and  unincorporated."  Way  v.  Fox, 
109    la.   340,   80   N.   W.   406. 

In  England,  a  village  is  understood  to  be  a 
small  assemblage  of  houses,  less  than  a  town 
or  city,  and  there  it  is  said  a  village  is 
distinguished  from  a  town  by  the  want  of  a 
market.  In  the  United  States,  no  such  dis- 
tinction exists;  and  any  small  assemblage  of 
houses^  in  the  country  is  called  a  village." 
Martin*"  v.  Tax  Collector,  1  Spears.  L- 
(S.  C.)   343. 

Tlie  ordinary  definition  of  a  village,  is  a 
small  assemblage  of  houses,  whether  situated 
on  a  platted  district  or  not.  State  v.  Booth, 
169  la.  143,  149  N.  W.  244. 

Under  a  statute  (Alabama  Code,  §  1144) 
requiring  the  engineer  of  a  train  "to  blow  the 
whistle  or  ring  the  bell,  at  short  intervals 
on  entering  into,  or  while  moving  within,  or 
passing  through  any  village,  town  or  city," 
it  has  been  held  that  where  there  are  forty 
or  fifty  dwelling  houses  scattered  along  both 
sides  of  the  track  the  place  constitutes  a  vil- 
lage within,  the  meaning  of  the  statute,  so 
that  a  failure  to  comply  with  its  requirements 
renders  the  railroad  liable  for  damages  to 
persons  or  property  resulting  from  such 
failure.  Alabama  Great  Southern  R.  Co.  v. 
Linn,  103  Ala.  134. 

"A  tillage'  means-an  assemblage  of  houses, 
less  than  a  town  or  city,  but  nevertheless 
urban  or  semiurban  in  its  character."  State 
V.  Gilbert,  107  Minn.  364,  120  N.  W.  528, 
wherein  it  was  held  that  territory  which 
contained  several  distinct  mining  settlements 
separated  from  each  other,  and  from  a  half 
mile  to  a  mile  and  a  half  from  the  village 
proper  was  illegally  incorporated,  the  court 
saying:  "The  settlements  aroynd  the  several 
mines  consist  of  miners  and  their  families, 
and,  although  no  stores  are  maintained  at 


the  mines,  it  is  apparent  that  the  general 
purposes  for  which  villages  are  incorporated 
have  no  common  relation  between  these  clus- 
ters of  people.  Large  tracts  of  undevelo^  ed, 
wild,  and  uninhabited  land  intervene,  and  the 
territory,  as  a  whole,  does  not  constitute  a 
village,  within  the  definition  so  well  expressed 
in   State  v.   Minnetonka,   67   Minn.   526,  69 

N.  W.  972 It  has  not  been  made  to 

appear  how  these  separate  communities  can 
be  brought  together  into  one  homogeneous 
people  and  equitably  and  economically  gov- 
erned with  respect  to  light,  and  police  and 
fire  protection,  to  say  nothing  of  the  benefits 
to  be  received  by  the  distant  settlements 
from  the  graded  streets  and  sidewalks  with- 
in the  platted  portion.  As  to  these  scattered 
communities,  every  element  of  'suburban 
character'  and  'unity  of  interest*  is  lacking." 

It  was  held  in  Consolidated  Independent 
School  Dist.  etc.  v.  Martin,  170  la.  262,  152 
N.  W.  623,  that  within  the  ordinary  definition 
there  was  no  village  involved  where  it  did  not 
appear  that  there  was  any  group  or  collection 
of  houses  within  the  territory  in  question. 

In  Commissioners'  Ct.  v.  State,  161  Ala. 
661,  44  So.  466,  it  appeared  thai  in  pursu- 
ance of  statute  a  majority  of  qualified  voters 
of  a  county  petitioned  the  governor  to  appoint 
commissioners  for  the  purpose  of  procuring 
land  in  the  village  of  Chatom  for  the  erection 
of  a  county  courthouse,  after  an  election  re- 
sulting in  favor  of  the  removal  of  the  county 
seat  to  the  village  named.  It  was  contended 
by  the  petitioners  that  the  election  was  void 
for  the  reason  that  Chatom  was  not  a  town 
or  village  within  the  meaning  of  the  act.  The 
court  said:  "It  is  contended  that  the  act  by 
its  very  terms  limits  the  places  to  which  a. 
county  seat  may  be  removed,  namely,  a  city, 
town  or  village  and  furthermore  that,  while 
it  does  not  define  what  is  meant  by  'village,' 
it  contemplates  only  such  a  village  as  has 
defined  boundaries.  It  is  shown  by  the  peti- 
tion that  Chatom  is  not  incorporated,  but 
that,  at  the  time  the  petition  for  election  was 
presented  to  the  governor,  there  were  at  that 
place  a  post  office,  a  store,  one  residence,  and 
a  sawmill,  and  another  building  in  process  of 
construction.  There  was  also  a  doctor's  resi- 
dence about  a  quarter  of  a  mile  away.  It 
was  also  shown  that,  after  the  petition  was 
acted  on  by  the  governor  and  before  the  elec- 
tion was  held,  a  railroad  station  house  and 
a  wood  rack,  for  supplying  wood  to  the  rail- 
road locomotives,  were  erected  at  this  place; 
that  some  of  the  vacant  land  in  and  around 
this  place,  before  the  petition  was  presented, 
had  been  platted  by  its  owner  into  lots  or 
parcels;  that  prior  to  the  election  other 
persons  platted  their  lands  into  lots  or  par- 
cels; and  that  the  site  for  the  courthouse 
was  located  upon  one  of  these  lots,  some  600 
feet  from  the  post  office,  which,  it  is  averred. 
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lies  'outside  of  any  improvements,  buildings, 
or  signs  of  habitation  at  or  around  the  post 
office  at  Chatom.'  Webster's  International 
Dictionary  defines  Tillage  as  'a  small  assem- 
blage of  houses  in  the  country,  less  than  a 
to'wn  or  city.'  Indeed,  this  is  the  common 
acceptance  of  the  meaning  of  the  word,  and,  in 
the  absence  of  something  in  the  context  of  the 
statute  to  indicate  that  a  different  meaning 
was  intended,  this  one  should  be  adopted. 
Adopting  it,  as  we  should  do,  we  are  of.  the 
opinion  that  the  facts  show  that  Chatom  was, 
at  the  time  the  petition  was  presented  to  the 
governor,  and  at  the  date  of  the  election,  a 
village  within  the  purview  of  the  act.  We 
have  many  villages  and  towns  that  are  not 
incorporated;  nor  is  incorporation  necessary 
to  constitute  an  'assemblage  of  houses  in 
the  country' — a  village.  There  are  a  number 
of  counties  in  this  state  which  have  not 
within  their  borders  an  incorporated  vil- 
lage or  town,  and  it  must  be  presumed  that 
the  legislature  knew  this  when  it  enacted  the 
statute.  There  is  absolutely  no  merit  in  the 
point  that  the  lot  selected  is  600  feet  from 
the  post  office,  and  therefore  not  within  the 
limits  of  the  village.  The  boundary  lines 
of  a  village,  not  incorporated,  are  necessarily 
undefined.  The  legislature  did  not  undertake 
to  designate  with  particularity  the  spot  upon 
which  the  courthouse  or  the  jail  should  be 
located,  but  committed  that  matter  to  the 
sound  discretion  of  the  court  or  county  com- 
missioners; and,  if  they  locate  the  courthouse 
and  jail  at  or  near  tiie  village,  this  would 
be  all  that  is  required.  The  manifest  purpose 
of  the  act,  in  using  the  words  'city,  town,  or 
Tillage,'  as  designating  the  places  to  which 
the  removal  might  be  made,  was  simply  to 
enable  the  voters,  who  were  to  decide  the 
question  of  removal,  to  intelligently  under- 
stand to  what  locality  the  county  seat  was 
to  be  removed." 

In  a  case  involTing  the  use  of  commons 
under  ancient  grants  by  the  French,  English, 
and  colonial  goTernments,  a  Tillage  has  been 
defined  as  "any  small  assemblage  of  houses 
occupied  by  artisans,  laboring  people  and 
farmers."  Hebert  t.  Lavalle,  27  111.  448. 
And  this  definition,  which  is  given  by  Web- 
ster, was  approved  .in  a  recent  case.  Caven- 
dish T.  Blume  Coal,  etc.  Co.  72  W.  Va.  643, 
78  S.  E.  794.  The  following  instruction  has 
been  held  to  be  erroneous:  ''To  constitute  a 
town,  city  or  village,  there  should  be  some* 
thing  more  than  simply  a  place  or  point  at 
which  people  live.  There  murt  be  a  dedica- 
tion of  the  streets,  alleys,  etc.,  to  the  public" 
Illinois  Cent.  R.  Co.  v.  Williams,  27  111.  48, 
wherein  the  court  said:  "This  was  aubstan- 
tially  telling  the  jury  that  no  matter  how 
many  people  liTcd  at  the  place,  or  what  busi- 
ness was  done  there,  it  could  not  be  a  town  or 
village  unless  it  was  laid  out  and  platted 
under  our  statute.    Such  is  not  the  law.    Any 
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small  assemblage  of  houses,  for  dwellings,  or 
business,  or  both,  in  the  country,  constitutes 
a  village,  whether  they  are  situated  upon 
regularly  laid  out  streets  and  alleys,  or  not. 
And  the  proof  abundantly  shows  that  this  was 
a  village.  It  was  called  St.  Johns.  There  was 
at  this  point,  a  railroad  station,  a  mill,  a 
blacksmith  shop,  a  store,  and  a  grocery. 
The  number  of  dwellings  is  not  given,  but  the 
reasonable  presumption  is,  that  they  were 
sufficient-at  least  to  accommodate  the  persons 
doing  business  in  the  village." 

It  was  said  in  the  case  of  Edgewood  Bor- 
ough, 130  Pa.  St.  348,  18  Atl.  646,  that  "a 
village  is  defined  to  be  any  small  assemblage 
of  houses  in  the  country;  a  collection  of 
houses  collocated  after  a  regular  plan  in 
regard  to  streets  and  lanes." 

So  it  was  said  in  the  case  of  In  re  Narberth, 
16  Pa.  Co.  Ct.  29,  affirmed  in  171  Pa.  St.  211, 
33  Atl.  72 :  "A  village  is  a  collection  of  houses 
collocated  after  s.  regular  plan  in  regard  to 
streets  and  lanes  without  intervening  farm 
land,  but  with  a  convenient  curtilage  to 
each."  To  the  same  effect  see  In  re  West 
Philadelphia,  5  Watts  &  S.  (Pa.)  281;  In 
re  Tullytown  Borough,  11  Pa.  Co.  Ct  97. 

But  a  farmhouse  occupied  by  a  farmer  and 
three  or  four  cottages  occupied  by  laborers 
have  been  held  not  to  constitute  a  village. 
Rex  V.  Showier,  3  Burr.  (Eng.)  1391,  1  W. 
Bl.  419. 

The  filing  of  a  plat  of  vacant  land  laid 
off  into  lots,  blocks  and  streets,  without 
incorporation  or  an  acceptance  of  the  dedi- 
cation for  public  use,  does  not  constitute 
a  village.  Clements  t.  Crawford  County 
Bank,  64  Ark.  7,  40  S.  W.  132,  62  Am.  St. 
Rep.  149. 

In  Rantoul  Rural  High  School  Dist.  No.  2 
T.  Davis,  90  Kan.  185,  160  Pac.  1008,  an 
action  to  compel  the  registration  of  rural 
high  school  bonds,  which  the  state  auditor 
declined  to  register  on  the  ground  that  the 
location  of  the  high  school  was  indefinitely 
stated  in  the  petition  to  be  "within  or  close 
to  the  village  of  Rantoul,"  the  court  said :  "A 
village  or  hamlet  in  a  rural  community  may 
be  no  more  than  a  store,  a  school,  a  church 
and  two  or  three  residences,  and  in  such  a 
case,  a  statement  that  a  high  school  was  to 
be  located  within  or  close  to  the  village  would 
be  about  as  definite  a  designation  as  would 
be  praticable  without  naming  the  particular 
spot  on  which  the  building  was  to  rest.  In 
such  a  case  ...  to  name  a  location  as 
'within  or  close  to'  the  group  of  houses  con- 
stituting the  village  of  Rantoul  appears  to 
us  to  meet  the  requirements  of  the  statute 
and  it  must  therefore  be  held  that  there  are 
no  valid  objections  to  the  registration  of 
the  bonds." 

In  an  action  on  an  insurance  policy  where- 
in the  application  for  insurance  described  the 
store  insured  as  being  within  the  "town  of 
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Sumpter"  but  the  word  village  was  eubsti- 
luted  by  the  company,  it  was  held  that  the 
company  was  estopped  from  denying  that  the 
place  was  a  village,  and  that  its  liability  was 
not  affected  by  the  fact  that  tlie  statute  under 
which  -it  was  organized  restricted  it  to  the 
insurance  of  buildings  that  ^'constituted  de- 
tached risks  in  villages  and  cities.'*  Russell 
V.  Detroit  Mut.  F.  Ins.  Co.  80  Mich.  407,  45 
N.  W.  356,  wherein  it  was  said:  "Much  tes- 
timony was  given  upon  both  sides  as  to  the 
cliaracter  of  the  place — a  four  corners — 
where  this  store  was  situated.  The  court  in- 
structed the  jury  that  it  was  a  village,  in  the 
sense  of  the  statute,  being  guided  by  the  defi- 
nition of  'village'  as  given  by  Webster,  to  wit : 
'An  assemblage  of  houses  in  the  country,  less 
than  a  town  or  city,  and  inhabited  chiefly  by 
farmers  and  other  laboring  people.'  It  is  the 
contention  of  defendant's  counsel  that  the 
statute  confines  the  risks  to  incorporated  vil- 
lages,- or  at  least  to  those  that  are  platted. 
We  are  not  inclined  to  so  limit  it;  but  we 
think,  from  the  facts  of  this  case,  that  the 
question  becomes  unimportant.  The  applica- 
tion described  the  property  as  situate  in  the 
*town  of  Sumpter,  south  side  of  Main  street.' 
When  the  policy  was  issued,  the  word  Ivi^lage' 
was  substituted  at  the  home  office  of  the 
company  for  the  word  *town.'  In  no  sense 
can  the  plaintiff  be  said  to  be  responsible  for 
this.  He  made  no  representation  by  word  of 
mouth,  nor  by  the  signing  of  the  application, 
that  his  property  was  situated  in  a  village. 
He  is  not  at  fault  if  it  is  not  a  village.  The 
defendant  called  this  hamlet  or  collection  of 
stores  and  houses  at  this  four  corners  a  'vil- 
lage,' and  under  the  circumstances  it  is  now 
estopped  from  denying  that  it  is  a  village 
because  it  is  neither  platted  nor  incorporated 
as  such.  The  testimony  shows  this  place  to 
be  a  village  in  the  common  acceptation  of  the 
term.  The  company  accepted  this  common 
understanding  for  the  purpofies  of  insurance 
under  its  charter,  and  it  cannot  now  be  per- 
mitted to  insist  upon  the  higher  standard. 
If  the  property  insured  had  stood  alone  in  the 
country  the  case  might  have  been  different; 
but  when,  as  the  counsel  for  defendant  admit, 
the  question  as  to  whether  it  was  village 
property  was  so  close  that  it  ought  to  have 
been  submitted  to  the  jury  upon  the  testi- 
mony, it  is  no  more  than  justice  that  the 
defendant  take  its  own  definition,  rather  than 
that  it  be  left  to  others  to  be  determined 
largely  upon  opinions." 

Under  a  statute  allowing  but  fifty  cents 
per  day  to  witnesses  attending  court,  "resid- 
ing in  the  cities,  towns,  or  villages,  where  the 
court  is  held,"  the  word  "villages"  has  been 
held  to  include  such  limits  as  are  usually 
regarded  as  part  of  the  village.  Duggan  v. 
Roche,  2  Hill  L.  (  S.  C.)  584.  But  see  Tilford 
V.  Wallace,  3  Watts    (Pa.)    141,  wherein  it 


was  held  that  a  house  situated  outside  of  a 
village  was  no  part  of  the  village,  and  there- 
fore a  mechanic's  lien  filed  against  such  house 
did  not  attach.  The  court  said:  "It  is 
difficult  to  conceive  of  a  town  or  village,  tliat 
has  a  legal  existence  as  such,  without  a  name. 
A  name  is  ed^ential  to  a  corporation  or  social 
entity,  whether  for  municipal  or  other  pur- 
poses." 

In  construing  a  state  constitution  exempt- 
ing .homesteads  of  not  exceeding  forty  acres 
of  land  "not  Included  in  any  town  plat,  city 
or  village;  or  instead  thereof  at  the  option 
of  the  owner,  any  lot  in  any  city,  village,  or 
recorded  town  plat,"  etc.,  it  was  said  in 
Bouchard  v.  Bourassa,  67  Mich.  8,  23  N.  W, 
452:  "We  are  not  inclined  to  question  in  this 
suit  the  position  that  the  village  intended  by 
the  constitution  is  not  necessarily  an  incor- 
porated village.  Considerable  villages  are 
sometimes  left  unincorporated,  though  they 
are  built  upon  lands  regularly  platted,  and 
have  the  ordinary  local  conveniences  of  vil- 
lages supplied  to  them  through  the  agency 
of  the  township  government.  But  whether 
Bcorces  is  such  a  village,  may  be  a  question. 
The  parties  have  taken  no  testimony  that  can 
enlighten  us  on  the  subject;  we  are  not  told 
what  the  population  is;  no  census  is  upon 
record  which  gives  it;  and,  though  the  court 
can  take  judicial  notice  of  the  township  of 
Ecorces,  the  judges  are  not  supposed  to  know 
how  many  of  the  inhabitants  of  the  town- 
ship congregate  for  residence  at  one  point. 
What  evidence  appears  in  the  record  leads 
to  the  conclusion  that  what  is  called  the 
village  of  Ecorces  is  a  hamlet  of  agricultural 
residents,  rather  than  one  of  people  pursuing 
the  various  avocations  commonly  met  with 
in  villages  and  cities.  But  it  is  not  very  im- 
portant that  we  should  know  the  exact  con- 
dition of  things  in  this  regard,  as  it  is  very 
clear  on  the  ^idence  that  the  respondent  is 
to  be  considered  as  the  owner  of  agricultural 
lands,  and  not  as  the  owner  of  a  'lot  in  any 
city,  village  or  recorded  town  plat.*  The  re- 
spondent's lots  were  never  platted  as  village 
lots,  and  they  are  not  upon  a  recorded  town 
plat.  They  are  subdivisions  of  a  farm  which 
were  made  for  a  purpose  foreign  to  that  of 
platting  for  sale  or  for  -village  settlement; 
and  we  are  not  informed  that  they  are  occu- 
pied and  used  otherwise  than  as  farm  prop- 
erty, or  that  it  is  expiected  they  ever  will  be. 
In  reason,  therefore,  the  respondent's  two 
lots,  owned  and  occupied  as  one,  should  be 
regarded  as  farm  property  rather  than  vil- 
lage property." 

Village  as  Incorporated  Village, 

In  New  York  the  term  "village"  under 'sec. 
tion  54  of  the  General  Construction  Law 
means  an  incorporated  village,  and  a  similar 


PEOPLE  ▼.  VAN  NUYS 

ns  Cal 

meaning  is  given  to  it  in  section  62  of  tlie 
Conservation  Law.  Op.  Atty.-Gen.  (1911)  322. 
Likewise  under  the  General  Corporation  Law 
(Laws  of  1892,  p.  1801,  c.  687,  8  3)  a  village 
is  construed  to  be  a  municipal  corporation. 
Haverstraw  v.  Eckerson,  124  App.  Div.  18» 
108  X.  Y.  S.  506.  And  see  Matter  of  Bd.  of 
Health,  43  App.  Div.  236,  60   N.  Y.  S.  27. 

Tlie  term  "village"  was  likewise  construed 
to  mean  an  incorporated  village  in  People  v. 
Brady,  273  111.  178,  112  N.  E.  667.  See  to 
the  same  effect  Martin  v.  People,  87  111.  524; 
Atchison,  etc.  R.  Co-,  v.  State,  27  Okla.  565, 
112  Pae.  1010- 

A  provision  in  a  statute  that  suit  may  be 
brought  in  the  name  of  any  town,  city,  or 
village  in  which  the  statute  is  violated,  for 
a  prescribed  penalty  against  a  railroad  com- 
pany for  running  its  trains  at  a  prohibited 
speedy  has  been  construed  to  intend  incor- 
porated towns,  cities  and  villages.  Illinois 
Cent.  R.  Co.  v.  Jordan,  63  Miss.  458. 

In  State  v.  Minneapolis,  etc.  R.  Co.  76  Minn. 
469,  79  N.  W.  510,  the  appeal  was  by  a  rail- 
road company  from  an  order  granting  a  per- 
emptory writ  of  mandamus,  compelling  the 
company  to  build  and  maintain  at  an  unin- 
corporated village  a  station  house  for  the 
accommodation  of  the  traveling  public.  The 
statute  under  which  the  erection  of  the  sta- 
tion was  ordered  (Laws  of  1897,  c.  94)  pro- 
vided as  follows:  "All  railroad  corporations 
or  companies  operating  any  railroads  in  this 
state  shall  .  .  .  provide  at  all  villages  and 
boroughs  on  their  respective  roads  depots 
with  suitable  waiting  rooms  for  the  protection 
and  accommodation  of  all  passengers  patron- 
izing such  roads,  and  a  freight  room  for  the 
storage  and  protection  of  ifreight. 
Such  railroad  corporations  or  companies  shall 
at  all  such  depots  or  stations  stop  their  trains 
regularly  as  at  other  stations  to  receive  and 
discharge  passengers^  and,  for  at  least  one 
half  hour  before  the  arrival,  and  one  half 
hogr  after  the  arrival,  of  any  passenger  train, 
cause  their  respective  depots  or  waiting  rooms 
to  be  open  for  the  reception  of  passengers; 
said  depots  to  be  kept  well  lighted  and 
warmed  for  the  space  of  time  aforesaid."  In 
holding  that  the  word  "village"  as  used  in 
the  statute  was  to  be  construed  as  meaning 
an  incorporated  village,  the  court  said: 
^While  the  word  ^village'  is  often  used  to 
apply  to  any  small  assemblage  of  houses  for 
-dwelling  or  business,  or  both,  in  the  country, 
whether  incorporated  or  unincorporated,  yet 
we  are  satisfied  that  the  word,  as  used  in 
this  statute,  applies,  exclusively  to  incorpo- 
rated villages.  In  the  first  place,  the  maxim, 
'Xoscitur  a  sociis,'  applies.  The  word  'village' 
is  used  in  connection  with  the  word  'borough,' 
which  is  never  applied  to  any  place  except  an 
incorporated  municipality.  See  title  'Bor- 
ough,' 4  Am.  &  Eng.  Enc.  of  Law   (2d  ed.). 
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We  have  several  boroughs  created  by  special 
charter  in  the  early  history  of  the  territory 
and  state,  the  name  having  been  evidently 
borrowed  from  some  of  the  eastern,  middle, 
or  border  states,  such  as  Pennsylvania,  where 
it  is  in  common  use.  In  the  second  place,  the 
duties  imposed  on  railroad  companies  by  this 
act  are  mandatory,  apply  to  all  villages,  and 
are  imposed  by  the  legislature  itself,  and  not 
left  to  the  discretion  of  the  railroad  and 
warehouse  commissioners,  according  as  they 
may  or  may  not  determine  that  public  neces- 
sity or  convenience  requires  a  passenger  or 
freight  station  to  be  provided  at  a  particular 
village.  Hence,  if  the  word  'village,'  in  this 
act,  is  to  be  given  its  general  popular  mean- 
ing, as  contended  for  by  counsel  for  the  re- 
lators, it  would  be  the  absolute  duty  of  a 
railroad  company  to  provide  and  maintain 
such  a  station  at  every  little  hamlet  along 
its  line,  without  regard  to  its  size  or  the 
amount  of  its  business,  and  without  regard 
to  its  proximity  to  other  stations,  or  to  the 
necessities  or  convenience  of  the  public.  It 
is  not  to  be  lightly  assumed  that  the  legisla- 
ture intended  to  impose  any  such  onerous  and 
unreasonable  duties  upon  railroad  companies. 
Indeed,  it  is  more  than  doubtful  whether  any 
such  act  could  be  upheld  as  a  legitimate  exer- 
cise of  the  police  power  of  the  state.  If  the 
statute  is  limited  to  incorporated  villages,  the 
duties  imposed  are  still  sufficiently  onerous, 
yet  they  could  be  said  to  have  some  reference 
to  public  convenience;  for,  to  authorize  the 
incorporation  of  a  village,  there,  must  be  at 
least  176  inhabitants  in  a  compact  or  con- 
tiguous tract  of  territory,  urban  or  semiur- 
ban,  and  not  strictly  rural  in  its  character. 
G.  S.  1894,  §  1200;  State  v.  Minnetonka,  57 
Minn.  526,  59  N.  W.  972.  And,  lastly,  if  the 
statute  is  eonstrued  as  applying  to  all  vil- 
lages, in  the  popular  sense,  whether  incor- 
porated or  unincorporated,  there  is  no  definite 
rule  by  which  to  determine  to  what  place 
this  mandatory  duty  of  providing  a  depot  and 
station  applies.  Who  is  to  determine  whether 
a  given  place  has  ceased  to  be  strictly  rural, 
and  has  become  so  far  urban  or  semiurban 
in  its  character  as  to  be  entitled  to  be  called 
a  village,  even  in  the  general  and  popular 
meaning  of  that  word?  The  railroad  and 
warehouse  commissioners  themselves  are  evi- 
dently of  opinion  that  the  statute  applies 
only  to  incorporated  villages,  and  we  have  no 
doubt  that  in  this  they  are  correct."  See 
to  the  same  effect  State  v.  Baltimore,  etc.  R. 
Co.  61  W.  Va.  367,  56  S.  E.  518. 

It  was  said  in  Tucker  v.  Lincoln  County,  90 
Minn.  406,  97  N.  W.  103:  "We  have  held 
that,  unless  a  contrary  intention  appears,  the 
three  classes  of  primary  political  divisions — 
towns,  cities,  and  incorporated  villages — 
either  may  be  expressed  by  or  included  in  the 
term  'town,*  when  used  in  a  statute.    A  city 
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or  incorporated  village  constitutes  the  unit  of 
political   organization.      .  .     The   word 

'town'  is  often  used  as  a  generic  term  em- 
bracive  of  all  such  primary  municipal  cor- 
porations as  incorporated  cities  and  villages. 
.  .  .  Many  cities  and  villages  in  this  state 
are  embraced  in  the  geographical  limits  of  a 
town,  where  the  latter  is  a  separate  entity 
for  election  purposes,  and  where  the  popula- 
tion of  the  city  or  village  is  often  much 
greater  than  in  the  town.  ...  It  might  be 
that  a  posting  of  a  notice  in  the  town  in  a 
matter  where  voters  of  a  city  or  village  were 
interested  would  be  misleading,  and  to  apply 
the  rule  we  have  already  adopted,  we  must 
hold  that  the  term  'organized  town,'  in  the 
removal  act,  is  inclusive  of,  and,  for  the 
purpose  of  construction,  interchangeable  with, 
the  'incorporated  village'  therein^  for  there 
is  no  sensible  reason  why  either  should  be 
distinguished  from  the  other  in  giving  prac- 
tical effect  to  the  statute." 

It  was  held  in  People  v.  Harvey,  142  111. 
573,  32  N.  E.  296,  that  "an  incorporated  town, 
within  the  meaning  of  the  statute  regulating 
the  organization  of  cities  and  villages,  is  a 
village  or  a  small  collection  of  residences 
which  has  become  incorporated  for  the  better 
regulation  of  their  internal  police." 

Village  corporations  "being  intended  as 
agencies  in  the  administration  of  civil  govern- 
ment, they  are  regarded  as  public,  and  par- 
taking the  nature  of  municipal  corporations 
in  their  incidents.  Being  purely  creatures  of 
legislative  enactment,  they  owe  their  creation 
to  the  particular  statute  which  gives  them 
their  existence."  Camden  v.  Camden  Village 
Corp.  77  Me.  630,  1   Atl.  689. 

A  statute  (Laws  1891,  c.  467)  entitled  "An 
act  to  limit  the  rate  of  speed  of  railroad 
trains  and  locomotives  in  incorporated  vil- 
lages and  cities"  has  been  held  not  to  be 
applicable  to  the  passage  of  railroad  trains 
or  locomotives  through  unincorporated  vil- 
lages. Nolan  V.  Milwaukee,  etc  R,  Co.  91 
Wis.  16,  64  N.  W.  319. 

Village  aa  Synonymous  with  Town, 

"Village"  and  "town"  are  synonymous 
terms  within  the  meaning  of  the  Illinois 
statute.  Enfield  v.  Jordan,  119  U.  S.  680,  7 
S.  Ct.  358,  30  U.  S.  (L.  ed.)  623,  wherein  the 
question  arose  on  the  construction  of  the 
Illinois  statute  authorizing  any  village,  city, 
county,  or  township  along  or  near  the  route 
of  a  railway  to  subscribe  to  the  stock  of  a 
railway,  or  make  donations  to  it  to. aid  in 
constructing  and  equipping  it.  The  court 
said  in  adopting  the  rule  as  laid  down  in 
Martin  v.  People,  87  111.  624:  "This  ques- 
tion depends  upon  the  use  of  the  words  'town' 
and  'village'  in  the  laws  of  Illinois.  The 
general  and  popular  distinction  between  them 


in  English  speech  will  not  carry  us  far  to- 
wards a  solution.  The  dictionaries  tell  us 
that  the  word  'town'  signifies  any  walled  col- 
lection of  houses.  (Johnson.)  But  that  is 
its  antique  meaning.  By  modem  use,  it  is 
said  to  be  applied  to  an  undefined  collection 
of  houses,  or  habitations;  also  to  the  in- 
habitants; emphatically  to  the  metropolis.. 
(Richardson.)  Again,  a  town  is  any  col- 
lection of  houses  larger  than  a  village;  or  any 
number  of  houses  to  which  belongs  a  reg^ular 
market,  and  which  is  not  a  city.  (Johnson, 
Webster,  Ogilvie.)  The  *Bame.  authorities  de- 
fine a  village  as  a  small  collection  of  houses  in 
the  country,  less  than  a  town.  According  to 
this  distinction,  the  law,  in  giving  power  to 
'any  village,  city,  county,  or  township'  to 
make  donations  and  issue  bonds  to  the  rail- 
road company,  confers  the  power  upon  bodies 
of  higher  and  lower  degrees  of  municipal  or- 
ganization than  towns,  and  leaves  them  out. 
This  is  an  incongruity  which  we  can  hardly 
suppose  was  intended.  ...  In  seeking 
aid  from  collateral  sources,  we  shall  probably 
derive  more  light  from  the  political  use  of 
the  terms  *town'  and  'village'  in  this  country, 
than  from  general  lexicography.  In  New 
England  and  New  York,  towns  are  the  politi- 
cal units  of  territory,  into  which  the  county 
is  subdivided,  and  answer,  politically,  to 
parishes  and  hundreds  in  England,  but  are 
vested  with  greater  powers  of  local  govern- 
ment. In  Delaware  the  counties  are  divided 
into  hundreds,  the  words  'town'  and  'village*^ 
being  indiscriminately  applied  to  collec- 
tions of  houses.  In  Maryland  and  most  of  the 
southern  states,  the  political  unit  of  territory- 
is  the  county,  though  this  is  sometimes  di- 
vided into  parishes  and  election  districts  for 
limited  purposes.  The  word  'town'  is  used 
in  a  broad  sense  to  include  all  collections  of 
houses  from  a  city  down  to  a  village.  Thus, 
in  Virginia,  by  an  Act  passed  in  1778,  on  the 
death  or  removal  of  'any  one  of  the  trustees 
and  directors  of  the  several  towns  within 
this  state,  not  incorporated,'  provision  is 
made  for  filling  the  vacancy;  by  Act  of  1793,, 
'electors  of  towns  entitled  to  representation 
in  the  House  of  Delegates'  are  authorized  to 
vote  at  their  respective  courthouses  for 
representatives  in  Congress;  by  the  Revised 
Code  of  1819,  'trustees  of  the  respective  un- 
incorporated towns  of  this  commonwealth'  are 
empowered  to  make  by-laws  to  prohibit  horse 
racing  in  the  streets  of  the  town ;  by  the  Re- 
vised Code  of  1849,  in  the  chapter  entitled 
'Of  Towns,'  the  council  and  board  of  trustees 
of  any  town,  heretofore  or  hereafter  estab- 
lished, may  cause  to  be  made  a  survey  and 
plan  of  the  town,  showing  each  lot,  public 
street,  etc.,  to  lay  out,  alter,  improve  and 
light  the  streets,  and  to  adopt  various  mu- 
nicipal regulations  relating  to  public  grounds, 
markets,  health,  nuisances,  supply  of  water. 
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fire  departments,  etc.  Most  of  these  towns 
were  nothing  but  villages.  The  close  connec- 
tion between  Virginia  and  Kentucky  and  the 
early  settlement  of  Illinois  renders  this  use 
of  the  word  'town'  in  the  mother  state  appo- 
site to  the  question  under  consideration.  In 
New  Jersey,  Pennsylvania,  Ohio,  Indiana, 
Michigan,  and  Illinois,  the  subdivisions  of  a 
county,  answering  to  the  towns  of  New  Eng- 
land and  New  York,  are  called  townships, 
though  the  word  'town'  is  also  applied  to 
them  in  Illinois.  In  these  states  the  words 
'town'  and  'village'  are  indiscriminately  ap- 
plied to  large  collections  of  bouses  less  than 
a  city."    Compare  Welch  v.  Post,  99  111.  471. 

So  in  each  of  the  following  cases  the  w^ords 
** village"  and  "town"  were  held  to  have  been 
used  interchangeably:  People  v.  Pike,  197  111. 
449,  64  N.  E.  393;  Chicago,  etc.  R.  Co.  v. 
Kentwood,  49  La.  Ann.  931,  22  So.  192;  State 
V.  Lichte,  226  Mo.  273,  126  S.  W.  466;  Mc- 
Carter  v.  Millville  Gaslight  Co.  73  N.  J.  Eq. 
739,  69  Atl.  248;  Martin  v.  Tax  Collector,  1 
Spears.   L.    (S.   C.)    343. 

The  word  **village"  in  its  legislative  mean- 
ing will  include  a  town.  Long  Branch  Police, 
etc.  V.  Dobbins,  61  N.  J.  L.  659,  40  Atl.  599. 

*'Any  municipal  subdivision  of  the  county 
less  than  a  city  is  included  within  either  of 
the  terms  'town'  or  'village,'  as  is  clearly 
apparent  from  the  legislation  of  this  state 
from  the  adoption  of  the  Revised  Statutes  of 
1887  to  the  present."  Brown  v.  Grangeville, 
8  Idaho  784,  71  Pac.  151,  wherein  the  court 
further  said:  "In  the  light  of  this  legisla* 
tion,  we  are  of  the  opinion  that  the  legislature 
has  used  the  words  'town'  and  'village'  as 
synonymous  terms,  and  that,  in  granting  au- 
thority to  towns  to  issue  municipal  coupon 
bonds,  villages  are  included,  and  the  same 
authority  granted  thereto.  The  defendant  vil- 
lage, upon  being  incorporated  by  order  of  the 
board  of  commissioners,  might  have  been 
named  the  'Town  of  Grangeville'  with  the 
same  authority  and  propriety  that  it  was 
called  the  'Village  of  Grangeville.'  " 

An  objection  that  a  complaint  was  defective 
because  it  was  in  the  name  of  the  "village 
of  Orrick"  instead  of  the  "town  of  Orrick" 
was  held  untenable  in  Orrick  v.  Akers,  109 
Mo.  App.  662,  83  S.  W.  649,  wherein  it  was 
said:  "While  it  is  true  that  the  statute 
(section  6004,  Rev.  St.  1899)  declares  that  the 
inhabitants  of  the  village  shall  be  'a  body 
politic  and  corporate,  by  the  name  and  style 
of  *'the  Town  of  "'  yet  the  entire  stat- 
ute in  reference  to  'Towns  and  Villages' — 
sections  6004-6066 — uses  the  words  'town* 
and  'village'  interchangeably." 

In  construing  "An  Act  for  the  Incorpora- 
tion of  Towns  and  Villages"  it  was  said  in 
Territory  v.  Stewart,  1  Wash.  98,  23  Pac.  405, 
8  L.R.A.  106:    "The  object  of  the  act  of  the 
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legislature  was  the  incorporation  of  towns  and 
villages,  as  expressed  in  the  title,  and  as  the 
meaning  of  the  expression  'towns  and  villages' 
is  not  defined  by  the  law,  we  must  presume 
that  the  words  were  intended  to  be  used  in 
their  ordinary  acceptation,  as  meaning  an 
aggregation  of  houses  and  inhabitants  more 
or  less  compact." 

In  State  v.  Lake  City,  25  Minn.  404,  it  was 
held  in  construing  a  Minnesota  statute  (Sp. 
Laws  1868,  c.  15)  which  authorized  the  vil- 
lage of  Lake  City  to  aid  in  the  construction 
of  a  railway,  that  the  statute  was  not  ren- 
dered nugatory  because  the  subject  of  the 
statute  as  indicated  in  its  title  related  to  a 
"village"  instead  of  a  "town"  as  it  was 
clearly  a  legislative  inadvertence. 

It  is  held  in  the  reported  case  that  there  is 
no  substantial  difference  between  an  unin- 
corporated town  and  a  village  except  that  the 
latter  is  usually  understood  to  be  smaller 
than  a  town. 

But  in  Truax  v.  Pool,  46  la.  256,  it  was 
said:  "A  village  and  a  town  are  not  iden- 
tical. Webster  defines  a  village  to  be  'an 
assemblage  of  houses  in  the  country  less  than 
a  town  or  city  and  inhabited  by  farmers  and 
other  laboring  people.'  So  far  as  they  are 
farmers,  their  farms  constitute  their  means 
of  support.  Their  homesteads  should  in- 
clude their  farms  to  the  extent  allowed  by 
statute.  Townspeople  are  more  usually  trad- 
ers and  artisans.  They  do  not  derive  th^ir 
support  ordinarily  from  the  cultivation  of 
land.  The  question  then  arises  as  to  how  we 
are  to  distinguish  a  village  from  a  town.  It 
would  be  impracticable  to  draw  a  distinction 
from  the  size  of  the  place  or  employment  of 
the  inhabitants.  But  in  section  29  of  the  Rev. 
and  Sec.  45  of  the  Code,  it  is  provided  that 
the  'word  town  may  include  cities  as  well 
as  incorporated  villages.'  Here  is  a  clear 
implication  that  it  does  not  inAude  unincor- 
porated villages.  We  are  of  the  opinion, 
therefore,  that  a  plat  of  an  unincorporated 
village  is  not  a  town  plat." 

So  a  village  was  distinguished  from  a 
town  in  the  case  of  Gring  v.  Sinking  Spring 
Water  Co.  20  Pa.  Dist.  891,  wherein  it  was 
said:  "It  is  said  in  Enfield  v.  Jordan,  119 
U.  S.  680,  at  page  686,  that  whilst,  in  New 
England,  New  York  and  elsewhere,  'town* 
denotes  what  we  call  'township,'  in  Penn- 
sylvania and  certain  other  states  it  is  used 
interchangeably  with  'village.'  If  so,  the 
effect  of  the  Act  of  1874  is  for  present  pur- 
poses the  same  as  if,  instead  of  the  word 
'town,'  it  used  the  word  'village,'  and  the 
grant  of  authority  to  supply  water  to  parts 
adjacent  to  the  village  of  Sinking  Spring 
must  be  treated  as  stricken  out  of  the  char- 
ter of  the  defendant  company — ^its  power  to 
furnish  water  being  restricted  to  what  might 
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be  proved  from  time  to  time  to  constitute  that 
village.  But  it  is  not  conceived  that,  under 
the  law  of  this  state,  the  terms  'town'  and 
^village'  can  accurately,  positively  and  gen- 
erally be  declared  to  be  synonymous.  There 
is  no  binding  legislative  or  judicial  intima- 
tion to  that  effect.  In  the  absence  of  such, 
the  rule  of  interpretation  is  to  give  to  the  lan- 
guage of  a  statute  its  ordinary,  popular  sig- 
nificance. .  .  .  Uti  loquitur  vulgua^  there 
is  essentially  the  same  distinction  between 
'town'  and  'village'  that  is  made  by  lexi- 
cographers, who  agree  that  a  town  is  a  collec- 
tion of  houses,  larger  than  a  village  and  less 
than  a  city,  and  a  village  a  small  collection 
of  houses  in  the  country,  larger  than  a  hamlet 
and  less  than  a  town  or  city.  The  same  idea 
has  found  its  way  into  judicial  decisions.  In 
Edgewood  Borough,  130  Pa.  St.  348,  it  is  said, 
at  page  351,  that  a  Village  is  .  .  .  any 
small  assemblage  of  houses  in  the  country; 
and  in  Tullytown  Borough,  1  Dist.  R.  202,  at 
page  293,  that  it  'is  a  small  assemblage  of 
houses,  less  than  a  town  or  city  .  .  .  any 
small  collection  of  houses  in  the  country.' 
Nor  does  it  appear  altogether  to  lack  recogni- 
tion in  our  statute  law.  The  Act  of  April  1, 
1834,  P.  L.  163,  authorizes  the  incorporation 
as  a  borough  of  any  *town  or  village  .  .  . 
containing  not  less  than  three  thousand  in- 
habitants;' and  the  Act  of  April  1,  1863,  P.  L. 
200,  relative  to  the  exclusion  of  farm  lands, 
repeats  the  phrase  *town  or  village.'  It  is 
true  that  In  re  Little  Meadows,  28  Pa.  St. 
256  (see  page  258),  Mr.  Justice  Woodward 
seems  to  assume  that  the  qualification  in  the 
Act  of  1834,  by  reference  to  population,  ap- 
plies to  both  towns  and  villages.  But  he 
mentions  it  only  to  note  that  it  has  been 
eliminated  by  section  21  of  the  Act  of  April 
3,  1851,  P.  L.  320,  and  cannot  be  understood 
as  intimating,  even  ohitery  that  the  two 
words  are  to  be  understood  as  synonymous. 
The  rule  requiring  that  in  the  interpretation 
of  statute^,  'every  word  shall  have  its  effect' 
( Erie  v.  Bootz,  72  Pa.  St.  196 ) ,  precludes  the 
assumption  that  the  legislature,  in  using  both 
terms,  had  in  mind  no  distinction  between 
them,  and  rather  compels  the  contrary  as- 
sumption. Now,  when  we  find  that  the  legis- 
lature, in  speaking  of  unincorporated  com- 
munities, meaning  to  include  all  of  them  or 
certain  classes  of  them,  has  been  in  the  habit 
of  describing  them  by  the  use  of  the  words 
'towns  and  villages,'  it  cannot  be  deemed 
wholly  insignificant  that  in  the  Act  of  1874, 
when  providing  for  the  incorporation  of  com- 
panies to  supply  water  to  communities  of  that 
sort  with  the  intent  of  restricting  each  to 
the  specific  one  in  which  it  is  located,  it 
speaks  only  of  towns.  A  change  of  language 
is,  prima  facie,  indicative  of  a  different  pur- 


pose. Rich  V.  Keyser,  54  Pa.  St.  86;  Brown 
V.  German-American  Title,  etc.  Co.  174  Pa. 
St.  443;  Paxson's  Estate,  221  PV.  St.  98. 
The  change  here  noted  would  seem  to  indicate 
that  the  legislature  considered  a  community 
of  less  magnitude  or  importance  than  such 
as  would  ordinarily  be  called  a  town,  for 
instance,  a  mere  village,  as  not  generally 
affording  an  adequate  or  remunerative  field 
for  such  an  enterprise  if  confined  to  the 
boundaries  of  that  comLmunity,  and  therefore 
deemed  it  unwise  to  make  one  so  limited  one 
of  the  divisions  enumerated  in  the  statute. 
Accordingly,  it  ought  to  be  understood  a& 
having,  in  this  enactment,  treated  villagee 
simply  as  parts  of,  as  comprehended  in,  the 
townships  in  which  they  happen  to  be." 

A  statute  authorizing  "cities  and  villagea"^ 
to  maintain  drains,  sewers,  etc.,  and  to  assesa 
property  for  their  repair  has  been  held  not 
to  apply  to  an  incorporated  town.  Gray  v. 
Cicero,  177  111.  459,  53  N.  E.  91.  See  also 
Mendenhall  v.  Burton,  42  Kan.  570,  22  Pac. 
568.  Compare  Martin  v.  People,  87  III.  624. 
So  it  has  been  held  that  the  filing  of  a  grain 
and  seed  contract  with  the  town  clerk  of  the 
town  in  which  a  village  is  situated  is  not  a. 
compliance  with  a  statute  requiring  that 
such  a  contract  in  order  to  constitute  a  lien 
must  be  filed  with  the  town  clerk  of  the  town 
or  the  clerk  of  the  village  in  which  the  4x)r- 
rower  resides.  Minnesota  Agricultural  Co.  v. 
Northwestern  Elevator  Co.  58  Minn.  536,  6Q 
N.  W.  671. 

Village  as  Synonymous  tvUh  Borough. 

An  objection  to  an  indictment  that  in 
one  of  its  counts  an  organized  borough  and 
village  instead  of  an  organized  village  was 
alleged  to  have  been  one  of  the  owners  of  tlie 
embezzled  money,  has  been  held  not  to  be  well 
taken,  the  court  saying  that  "the  words  'bor- 
ough and  village'  are  to  be  understood  a& 
duplicate  or  cumulative  names  of  the  same 
thing."     Brown  v.  State,  18  Ohio  St.  497. 

So  under  a  constitutional  provision  au- 
thorizing the  general  assembly  to  constitute 
towns,  boroughs,  cities  and  counties,  the  term 
"boroughs"  has  been  held  to  include  villages. 
Atherton  v.  Essex  Junction,  83  Vt.  218,  Ann. 
Gas.  1912A  339,  74  Atl.  1118,  27  L.R.A.(N.S.) 
695.  See  also  Dempster  v.  United  Traction 
Co.  205  Pa.  St.  70,  54  Atl.  501.  Compare 
Bannon  v.  Bowler,  34  Minn.  416,  26  N.  W. 
237,  wherein  it  was  said:  "The  provisions 
of  the  statute  (Gen.  St.  1878,  c.  39,  §  2,  as 
amended  by  Laws  1883,  c.  38)  requiring 
chattel  mortgages  to  be  filed  with  the  clerks 
or  recorders  of  cities  and  villages  where  the 
mortgaged  property  is  situated,  etc.,  do  not 
reach  or  include  the  class  of  municipal  cor- 
porations styled  *boroughs,'  created  and  or- 
ganized under  special  acts  of  the  legislature. 
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Village  as  Synonymous  with  Precinct, 

One  charged  with  unlawfully  voting  at  an 
election  held  in  a  village  has  been  held  not 
to  be  amenable  to  the  penalties  of  a  statute 
which  had  reference  to  a  "precinct/'  State 
V.  Chichester,  31  Neb.  325,  47  N.  W.  934,  11 
L.R.A.  104,  wherein  it  was  said:  "Section 
182  of  the  Criminal  Code,  under  which  this 
prosecution  was  brought,  provides  that  'any 
person  who  shall  vote  in  any  precinct,  or 
in  any  ward  of  a  city  in  this  state,  in  which 
he  has  not  actually  resided  ten  days,  or  such 
length  of  time  as  required  by  law,  next  pre- 
ceding the  election,  or  into  which  he  shall 
have  come  for  temporary  purposes  me/ely, 
Ehall  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars  nor  less  than  fifty  dollars, 
and  imprisoned  in  the  jail  of  the  proper 
county  not  more  than  six  months.'  The  lan- 
guage used  in  expressed  terms  defines  the 
offense  of  illegal  voting  in  a  precinct,  and 
city,  and  prescribes  the  punishment  tlierefor. 
Village  elections  are  not  specifically  men- 
tioned in  the  section,  and  unless  the  word 
'precinct'  used  therein  includes  and  embraces 
the  word  'village,'  it  is  obvious  that  the 
legislature  has  failed  to  impose  a  penalty  for 
illegal  voting  at  village  elections.  The  sec- 
tion being  a  penal  one  must  be  strictly  con- 
strued. The  intention  of  the  lawmaker  in 
enacting  it  must  be  determined  by  giving  the 
words  their  ordinary  and  popular  significa- 
tion. The  words  village  and  precincts  are 
unlike  in  their  meaning.  A  village  is  a 
municipal  corporation  created  for  the  purpose 
of  local  government  and  may  sue  and  be  sued. 
A  precinct  is  a  political  subdivision  of  a 
county  possessing  no  corporate  powers.  We 
conclude,  therefore,  that  the  word  precinct  as 
used  in  the  section  does  not  include  a  village." 

Territory  Included  within  Village, 

It  is  not  necessary  to  the  inclusion  of  terri- 
tory in  the  organization  of  a  village,  that  it 
should  be  platted  in  lots  and  blocks.  People 
v.  Marquiss,  192  111.  377,  61  N.  E.  352. 

**The  constitution  gives  the  power  and 
makes  it  the  duty  of  the  legislature  to  pro- 
vide for  the  incorporation  of  cities  and  vil- 
lages, and  to  restrict  their  power  in  certain 
directions  (section  3,  art.  11),  but  it  does 
not  attempt  to  pr^escribe  any  limitation  as 
to  size  or  density  of  population.  Regulations 
m  that  regard  rest  with  the  legislative  branch 
of  the  government,  and  generally  the  courts 
must  accept  its  will  as  manifested  in  stat- 
utes enacted  covering  the  subject."  State  v. 
Lammers,  113  Wis.  398,  414,  86  N.  W.  677, 
89  N.  W.  501. 

The  territory  of  such  an  organization  must 
be  contiguous.  Smith  v.  Sherry,  50  Wis.  210, 
60  X.  W.  561,  wherein  it  was  said:  "The 
idea  of  a  city  or  village  implies  an  assem- 


blage of  inhabitants  living  in  the  vicinity  of 
each  other  and  not  separated  by  any  other 
intervening  civil  division  of  the  state.  We 
do  not  by  this  decision  intend  to  set  bounds 
to  the  discretion  of  the  legislature  in  fixing 
the  boundaries  of  a  village,  so  long  as  the 
territory  of  which  it  is  composed  is  adjacent 
or  coiftiguous,  nor  to  intimate  that  the  legis- 
lature may  not  incorporate  as  one  village 
two  or  more  assemblages  of  inhabitants  living 
at  some  distance  from  each  other,  with  spaces 
of  uninhabited  lands  intervening  when-  such 
intervening  spaces  are  also  included  in  such 
villages,  but  that  a  village  cannot  be  incor- 
porated containing  two  or  more  tracts  of 
territory  not  contiguous  or  adjoining,  and 
separated  by  some  other  civil  subdivision  of 
the  state,  and  especially  that  an  uninhabited 
and  separate  tract  of  country  cannot  be  an- 
nexed to  or  made  a  part  of  an  incorporated 
village.  If  by  an  act  of  the  legislature  a 
tract  of  country  not  inhabited,  and  not  ad- 
joining a  village,  can  be  made  a  part  of  such 
village,  then  it  would  seem  to  follow  that  by 
another  act  of  the  legislature  the  inhabited 
part  of  such  village  might  be  separated 
therefrom,  and  we  should  have  the  anomalous 
thing  of  a  Village  without  inhabitants,  and 
composed  simply  of  a  tract  of  territory,  which 
would  be  an  absurdity."  To  the  same  efi'ect 
see  Fenton  v.  Ryan,  140  Wis.  353,  122  N.  W. 
756. 

In  the  case  of  State  v.  Minnetonka,  57 
Minn.  526,  59  N.  W.  972,  25  L.R.A.  765,  the 
territory  claimed  to  have  been  incorporated 
as  a  village  contained  at  the  time  of  its  al- 
leged incorporation  seventeen  or  more  tracts 
which  had  been  platted  into  lots  and  blocks, 
and  these  were  in  no  way  connected,  but  were 
separated  from  each  other  by  a  large  extent 
of  farm  or  uncultivated  lands.  The  court  said : 
"One  peculiarity  of  the  petition  is  that  it 
does  not  indicate  which  of  these  numerous 
plats  was  to  be  the  nucleus  of  the  proposed 
village.  Many  of  these  platted  tracts  are 
entirely  vacant  and  uninhabited,  and  on  most 
of  the  others  there  are  only  a  very  few 
permanent  inhabitants,  not  sufficient  to  con- 
stitute a  'village'  in  the  popular  and  ordinary 
sense  of  the  word.  .  .  .  It  is  apparent 
that  this  large  territory,  essentially  rural, 
has  no  fitness  for  village  government,  and  ab- 
solutely no  community  of  interest  in  respect 
to  the  purposes  for  which  -such  a  government 
is  designed.  .  .  .  They  might  include  a 
rural  territory  50  or  100  miles  square,  pro- 
vided 'they  did  not  skip  over  any  as  they 
advanced.'  But  clearly  this  was  not  the  in- 
tention of  the  legislature.  The  purpose  evi- 
dently was  to  authorize  the  incorporation  of 
'villages'  in  the  ordinary  and  popular  sense, 
and  not  to  clothe  large  rural  districts  with  ex- 
tended municipal  powers,  or  subject  them  to 
special  municipal  taxation  for  purposes  for 
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which  they  were  wholly  unsuited.  A  'village* 
means  an  assemblage  of  houses,  less  than  a 
town  or  city,  but  nevertheless  urban,  or  semi- 
urban  in  its  character;  and  the  object  of  the 
law  was  to  give  these  aggregations  of  people 
in  a  comparatively  small  territory  greater 
powers  of  self-government  and  of  enacting 
police  regulations  than  are  given  to  rural 
communities  under  the  township  laws.  The 
law  evidently  contemplates  as  a  fundamental 
condition  to  a  village  organization,  a  compact 
center  or  nucleus  of  population  on  platted 
la-nds;  and,  in  view  of  the  expressed  purposes 
of  the  act,  it  is  also  clear  that  by  the  terms 
'lands  adjacent  thereto'  is  meant  only  those 
lands  lying  so  near  and  in  such  close  prox- 
imity to  the  platted  portion  as  to  be  suburban 
in  their  character;  and  to  have  some  unity 
of  interest  with  the  platted  portion  in  the 
maintenance  of  a  village  government.  It 
was  never  designed  that  remote  territory, 
having  no  natural  connection  with  the  vil- 
lage and  no  adaptability  to  village  purposes 
should  be  included."  See  to  the  same  effect 
State  V.  Holloway,  90  Minn.  271,  96  N.  W.  40; 
State  V.  Gilbert,  107  Minn.  364,  120  S.  W. 
528;  State  v.  Dimond,  44  Neb.  154,  62  N.  W. 
498;  State  v.  Mote,  48  Neb.  683,  67  N.  W. 
810;  State  v.  Clark,  75  Neb.  620,  106 
N.  W.  971 ;  Com.  etc.  Co.  v.  South  Omaha,  78 
Neb.  368,  110  N.  W.  1007.  See  also  State  v. 
Alice,  112  Minn.  330,  127  N.  W.  1118. 

The  law  authorizing  the  incorporation  of  a 
village  contemplates,  as  a  fundamental  con- 
dition to  such  incorporation,  a  compact  cen- 
ter or  nucleus  of  population  in  platted  lands 
and  the  term  "lands  adjacent  thereto"  means 
only  those  lands  lying  so  near  and  in  such 
close  proximity  to  the  platted  portion  as  to  be 
suburban  in  their  character,  and  to  have  some 
unity  of  interest  with  the  platted  portion  in 
the  maintenance  of  a  village  government. 
State  V.  Fridley  Park,  61  Minn.  146,  63  N.  W. 
613.  To  the  same  effect  see  State  v.  Gilbert, 
107  Minn.  364,  120  N.  W.  528. 

The  purpose  of  the  statutes  providing  for 
the  incorporation  of  small  villages  is  to  fur- 
ther the  interests  of  and  for  the  protection  of 
those  actually  residing  and  having  a  fixed 
abode  within  the  territory  incorporated  and 
not  for  the  benefit  of  those  who  may  be  tem- 
porarily sojourning  therein.  State  v.  Island 
Lakef,  130  Minn.  100,  153  N.  W.  257,  wherein 
it  appeared  that  there  were  in  fact  only  fifty- 
two  actual  residents  within  the  territory, 
although  at  the  date  of  the  incorporation  of 
the  territory  into  a  village,  there  were  many 
laborers  employed  at  lumber  camps  within 
the  district  whose  presence  was  temporary. 
It  was  held  that  they  could  not  be  included 
to  make  up  the  necessary  population  or  con- 
sidered as  residing  in  the  territory  within 
the  meaning  of  the  statute. 

It  was  said  in  State  v.  Dover,  113  Minn. 
452,  130  N.  W.  74:   "In  the  absence  of  con- 


stitutional limitations,  the  legislature  is  at 
liberty  to  exercise  its  judgment  as  to  what 
territory  shall  be  included  within  corporated 
villages.  In  this  state  it  has  been  deemed 
best  to  establish  certain  rules  by  legislative 
enactment  for  the  guidance  of  those  communi- 
ties desirous  of  establishing  the  village  form 
of  government.  One  statutory  limitation  is 
that,  if  unplatted  lands  are  taken  in,  they 
must  adjoin  the  platted  lands;  but  there  is 
no  attempt  to  limit  the  extent  of  the  un- 
platted part.  That  must  necessarily  depend 
on  the  conditions  of  each  particular  case. 
Another  statutory  limitation  is  that  the  un- 
platted lands  must  be  so  conditioned  as  to 
be  properly  subject  to  village  government. 
The  statute  recognizes  the  necessity  of  includ- 
ing such  territory,  but  this  does  not  mean 
that  lands  used  for  agricultural  purposes 
cannot  be  included.  It  does  not  mean  that 
there  must  be  a  present  necessity  for  such 
lands  for  building  or  other  village  purposes. 
It  is  not  necessary  that  all  such  lands  shall 
be  platted,  graded^  or  used  for  village  pur- 
poses at  any  particular  time  in  the  future. 
Adjoining  lands  may  be  brought  within  the 
limits  of  the  corporation  and  be  subjected  to 
village  government,  if  it  may  fairly  be  said 
that  there  exists,  or  may  exist  within  the 
reasonable  time  in  the  future,  a  unity  of 
interest  in  the  enforcement  of  the  law,  such 
as  police  patrol  and  the  public  health."  See 
to  the  same  effect  State  v.  Alice,  114  Minn. 
195,  130  N.  W.  948. 

A  statute  (Laws  1905,  §  1,  c.  115)  which 
in  effect  provided  that  no  license  should  be 
granted  for  the  sale  of  liquor  at  any  place  in 
any  county  of  this  territory  except  within 
the  limits  of  the  city,  town  or  village  con- 
taining at  least  one  hundred  inhabitants,  has 
been  held  not  to  include  a  building  some  eight- 
een hundred  feet  distant  from  the  last  house 
in  the  village.  State  v.  McKinley  County, 
20  N.  W.  67,  145  Pac.  1083,  L.R.A.1915C  898, 
wherein  the  court  said:  "The  controverted 
proposition  in  this  case  turns  upon  the  ques- 
tion as  to  whether  or  not  the  building  where- 
in liquor  was  to  be  sold  at  retail,  under  the 
license  sought,  was  within  the  limits  of  the 
village  of  Allison.  The  word  'village'  is  de- 
fined in  Bouvier's  Law  Dictionary  to  mean: 
'Any  small  assemblage  of  houses  for  dwell- 
ings or  business,  or  both,  in  the  country, 
whether  they  are  situated  upon  regularly  laid 
out  streets  and  alleys  or  not.'  .  .  .  Prior 
to  the  Act  of  1905,  liquor  licenses,  for  the 
sale  of  liquor  at  any  place,  whether  within 
or  without  the  limits  of  cities,  towns,  and 
villages,  could  be  legally  issued  by  boards  of 
countv  commissioners.  Tlie  rule  announced 
in  Kent's  Commentaries,  §  462,  for  the  inter- 
pretation of  statutes,  and  generally  followed 
by  the  courts,  is  as  follows :  'When  the  words 
are  not  explicit,  the  intention  is  to  be  col- 
lected from  the  context,  from  the  occasion  and 
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necessity  of  the  law,  from  the  mischief  felt, 
and  the  objects  and  remedy  in  view;  and  the 
intention  is  to  be  taken  or  presumed,  accord- 
ing to  what  is  consonant  to  reason  and  good 
discretion.'  In  view  of  the  statute  law,  under 
which  a  license  could  be  obtained  for  the 
sale  of  intoxicating  liquor  at  any  place  with- 
in the  territory,  however  remote  the  building 
in  which  it  was  proposed  to  carry  on  business 
under  the  license  might  be  from  other  habita- 
tions, prior  to  the  enactment  of  the  proviso 
of  1905,  it  was  the  evident  intention  of  the 
legislature  to  restrict  the  issuance  of  such 
licenses  to  the  more  populous  sections  of  the 
country.  It  is  properly  inferable,  we  believe, 
that  the  chief  object  which  the  legislature  had 
in  view  was  the  restriction  of  the  place  of  sale 
of  intoxicating  liquors  to  such  buildings 
as  were  located  in  close  proximity  to  other 
inhabited  buildings,  so  that  opportimities  for 
the  commission  of  crimes,  the  perpetration  of 
which,  as  is  well  known  and  recognized,  in 
many  instances,  is  incited  by  strong  drink, 
would  be  thereby  lessened.  Experience  has 
demonstrated  that  it  is  unwise  to  permit  the 
sale  of  intoxicating  liquor  in  buildings  far 
removed  from  other  habitations,  for  here 
there  is  absolutely  no  restraint,  and,  when 
reason  is  dethroned  by  drink,  or  where  un- 
scrupulous and  criminal  minds  so  elect,  the 
laws  of  society  are  held  for  naught  and  in- 
describable orgies  enacted,  men  robbed  and 
even  murdered,  but  with  slight  fear  of  appre- 
hension and  subsequent  punishment.  The 
above  being  true,  this  court  would  not  be 
justified  in  placing  such  a  construction  upon 
the  meaning  of  the  term  'village'  as  would 
impair  the  legislative  intent.  In  this  case  the 
stipulated  facts  show  that  the  building  in 
which  appellant  proposed  to  carry  on  the 
liquor  business  is  distant  more  than  1,886  feet 
from  the  nearest  house  in  the  village  of  Dia- 
mond; that  it  is  located  upon  a  tract  of  land 
embracing  160  acres  patented  as  a  homestead ; 
that  the  village  of  Diamond  is  unorganized, 
and  consists  of  more  than  50  buildings  used 
for  residential  purposes,  together  with  a  store 
building  and  a  school  house;  that  the  build- 
ings are  arranged  along  regular  streets  and 
aref  situated  from  60  to  120  feet  apart; 
that  the  buildings  above  named  were  all 
constructed  by  the  Diamond  Coal  Company, 
on  its  own  land,  for  the  use  of  its  employees; 
that  there  are  no  houses  beyond  appellant's 
said  house  for  some  distance,  in  that  direc- 
tion; and  that  the  country  round  about  the 
main  group  of  buildings  within  the  village 
is  very  sparsely  settled.  Appellant  argues 
that,  because  the  legislatuie,  in  1912,  pro- 
vided (chapter  27,  Sess.  Laws  1912)  'that  the 
territory  embraced  in  the  proposed  incor- 
porated village  shall  not  be  less  than  one 
mile  square  nor  more  than  three  miles  square, 
jior  shall  any  such  village  be   incorporated 


unless  the  same  shall  contain  at  least  one 
hunderd  and  fifty  people,'  that  the  legislature 
has  construed  the  extent  of  the  limits  of  a 
village,  and  that  we  should  give  to  the  term 
^village'  used  in  the  prior  act  the  same  con- 
struction as  to  boundaries;  that  is  to  say, 
that  we  should  hold  that  an  unorganized 
village  embraces  territory  at  least  one  mile 
square  and  not  more  than  three  miles  square. 
Very  little  consideration,  however,  will  dis- 
pose of  this  contention.  Suppose  we  should 
say  that  it  embraces  a  scope  of  country  at 
least  one  mile  square,  what  point  shall  we 
select  as  the  center  of  the  square?  Shall  it 
be  the  store,  the  post  office,  the  schoolhouse, 
or  some  other  arbitrary  monument?  It  is 
clear  that  the  statute  referred  to  affords  no 
assistance  in  the  interpretation  of  the  Act  of 
1905,  here  under  consideration.  .  .  .  We 
are  compelled  to  conclude  that  by  the  use  of 
the  said  term  'village,'  in  the  Act  of  1905,  the 
legislature  intended  to  prohibit  the  licensing 
of  the  sale  of  intoxicating  liquor  in  buildings 
not  within  the  assemblage  of  houses  used  for 
business  and  residential  purposes,  reasonably 
contiguous  to  each  other;  that  an  isolated 
building  more  than  1,836  feet  from  any  other' 
building  within  such  village  is  not  'within 
.the  limits'  of  the  village,  within  the  meaning 
of  said  act.  Another  reason  might  be  ad- 
vanced, were  it  necessary,  in  support  of  our 
conclusion,  viz.,  the  building  owned  by  ap- 
pellant is  located,  or  was  intended  to  be  lo- 
cated, upon  his  patented  homestead  claim. 
The  residents  of  the  village,  as  stated,  are  all 
employed  by  the  Diamond  Coal  Company,  and 
are  engaged  in  and  about  the  mining  of  coal. 
The  village  was  established  and  founded  for 
coal  mining  purposes.  All  its  residents  have 
a  common  interest,  while  appellant,  on  the 
other  hand,  resides  upon  his  patented  claim, 
with  divergent  interests.  He  is  not  a  coal 
miner,  has  no  interest  in  common  with  the 
inhabitants  of  the  village,  is  engaged  in  a 
different  pursuit,  and  has  no  interest  in  the 
affairs  of  the  village,  further  than  to  secure 
his  mail,  vote  therein,  and  possibly  trade 
at  the  store.  If  we  were  to  include  as  resi- 
dents of  villages  all  those  like  circumstanced 
in  those  respects,  there  would  be  absolutely 
no  limit  upon  the  right  to  issue  licenses  for 
the  sale  of  intoxicating  liquor." 

In  State  v.  Meek,  26  Wash.  405,  67  Pac.  76, 
the  court  construed  a  statute  (1  Ballinger's' 
Ann.  Codes  and  St.  §  2927)  providing  as  fol- 
lows :  "It  shall  be  the  duty  of  the  county  com- 
missioners of  each  county  to  appoint  at  least 
one  suitable  person  for  each  village  or  neigh- 
borhood, where  spirituous  liquors  are  sold  in 
less  quantities  than  a  gallon,  whose  duty  it 
shall  be  to  inspect  all  liquors  to  be  sold  in 
less  quantities  than  a  gallon."  The  court 
said:  "Considered  with  reference  to  the  term 
'neighborhood,'  as  used  in  the  statute,  since 
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it  depends  upon  no  arbitrary  rule  of  distance 
or  topography,  it  would  seem  that  the  county 
commissioners  are  left  to  exercise  their  own 
discretion  and  judgment  as  to  what  specific 
portion  of  the  county's  territory  they  shall 
determine  to  be  a  neighborhood  for  the 
purpose  of  inspection  as  provided  by  the  stat- 
ute. But  the  term  'village'  is  more  specific, 
and  each  aggregation  of  individuals  living 
in  close  proximity,  as  is  customary  in  village 
life,  must  be  treated  as  a  village  for  purposes 
of  the  statute.  It  is  urged  that  the  word 
Village'  is  not  sufficiently  definite  to  include 
the  city  of  Seattle.  It  may  be  said  that  all 
cities  have  come  from  the  growth  and  expan- 
sion of  villages.  In  1860,  when  the  law  in 
question  was  passed,  the  cities  of  Washington 
were  embryonic.  The  word  'village*  appearing 
in  an  unrepealed  statute  passed  in  those  early 
territorial  days  should  be  construed  to  cover 
a  city  when  the  village  has  assumed  the  pro- 
portions of  a  city,  unless  some  later  statute 
makes  it  clearly  appear  that  a  city,  consid- 
ered strictly  as  such,  is  exempted  from  the 
provisions  of  the  earlier  statute." 
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Connecticut  Supreme  Court  of  Errors — Janu- 
ary 26,  1916. 

SO  Conn.  74;  92  Atl.  883. 


Release  and  DUeharKe  —  Effect  of  Re- 
lease of  Joint  Tortfeasor. 

An  unqualified  release  or  discharge  of  one 
or  more  of  several  joint  tortfeasors  given  for 
a  consideration  is  a  release  of  all,  and,  as 
this  rule  rests  on  the  fact  that  the  releasor 
is  entitled  to  only  one  satisfaction,  and  that 
an  unqualified  release  or  discharge  implies 
the  receipt  of  such  satisfaction,  the  release 
need  not  be  a  technical  release  under  seal;  it 
being  the  acceptance  of  consideration  in  satis- 
faction for  the  injury  received,  and  not  the 
form  in  which  it  is  evidenced,  that  is  con- 
trolling. 

[See  note  at  end  of  this  case.] 

Same. 

A  formal  release  under  seal  of  one  of  sev- 
eral  joint  tortfeasors  which  expressly  re- 
served to  the  releasor  the  right  to  sue  any 
other  parties  does  not  prevent  the  releasor 
from  suing  such  other  parties,  as,  though  the 
seal  furnished  a  conclusive  presumption  of 
full  consideration,  it  furnished  a  presumption 
only  of  full  consideration  for  the  surrender  or 
discharge  which  it  by  its  terms  made,  and, 


having  expressly  negatived  the  receipt  of  full 
satisfaction  by  reserving  the  right  of  action 
against  other  parties,  there  is  no  presumption 
of  full  satisfaction  for  the  wrong,  and  a  sealed 
instrument,  like  any  other  instrument,  must 
be  construed  according  to  its  manifest  intent. 
[See  note  at  end  of  this  case.] 

Same. 

A  covenant  not  to  sue  one  of  several  joint 
tortfeasors  does  not  operate  as  a  release  of 
the  others  from  liability,  and  cannot  be  plead- 
ed in  bar  of  an  action  against  them. 

[See  note  at  end  of  this  case.] 

Seals  -»  Effeet  as  Iniporting  Gonsiden- 
tion. 

A  seal  on  a  release  imports  a  considera- 
tion, and  protects  the  instrument  from  attack 
for  lack  of  consideration. 

Eridenoe  —  Parol  to  Vary  Writing  » 
Release  under  Seal. 

A  release  under  seal  cannot  be  modified 
by  parol,  or  by  a  writing  not  under  seal,  or 
by  evidence  of  an  unexpressed  intent. 

Gontraets  ^  Interpretation  «•  Intent  of 
Parties. 

The  cardinal  rule  of  interpretation  is  the 
discovery  of  the  intent  and  meaning  of  the 
parties  from  the  language  used,  and  this  ap- 
plies to  sealed  as  well  as  to  unsealed  writings. 

Release  and  Bisel&arKe  —  Joint  Tort- 
feasors —  Partial  Satisf  aetion. 

Full  satisfaction  for  an  injury  by  one  of 
several  joint  tortfeasors  bars  a  further  recov- 
ery, and  a  part  satisfaction  inures  to  the 
benefit  of  all  and  operates  as  a  payment  pro 
tan  to. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  New  Haven 
county:     Gaobb  and  Bubpos,  Judges. 

Action  by  Walter  Dwy,  plaintiflf,  against 
Connecticut  Company  et  al.,.  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
Revebsed. 

[75]  The  plaintiff's  injuries  were  sustained 
while  he  was  engaged  as  an  employee  of  the 
Fred  T.  Ley  and  Company,  Incorporated,  which 
corporation  in  turn  was  at  the  time  engaged 
in  doing  work  for  and  upon  the  premises 
of  the  Connecticut  Company.  He  was  at 
the  time  working  under  the  direction  oi  a 
foreman  of  the  Ley  Company.  His  injuries 
were  occasioned  by  an  electric  current  of 
high  voltage  with  which  an  iron  structure, 
upon  which  he  was  instructed  and  directed 
to  work,  was  charged.  The  complaint  alleges 
that  before  taking  his  position  upon  this 
iron  structure  he  was  informed  by  the  de- 
fendants that  there  was  no  danger  from 
electricity,  and  that  the  defendants  under- 
took to  see  to  it  that  the  current  was  shut 
off.  It  also  alleges  that  the  defendants,  their 
servants  and  agents,  were  negligent  in  failing 
to  shut  off  the  current,  and  in  not  keeping 
it  shut  off  while  the  plaintiff  was  at  work 
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upon  thifl  structure,  [76]  and  also  in  inform- 
ing him  that  the  current  was  shut  off. 
Following  the  receipt  of  his  injuries,  the 
plaintiff,  for  a  valuable  consideration,  exe- 
cuted and  delivered  to  the  Ley  Company  the 
two  following  instruments  under  his  hand 
and  seal: — 

*'Know  all  men  by  these  presents,  that  I, 
Walter  Dwy  of  Wateryille,  county  of  New 
Haven,  State  of  Connecticut,  for  and  in 
consideration  or  the  sum  of  one  hundred 
dollars  to  be  paid  by  Fred  T.  Ley  &  Company, 
Inc.,  receipt  whereof  is  hereby  acknowledged, 
have  remised,  released  and  forever  discharged, 
and  do  hereby  for  myself,  heirs,  executors, 
administrators  and  assigns,  remise,  release 
and  forever  discharge  to  the  said  Fred  T. 
Ley  &  Company,  Inc.,  its  successors  and 
assigns,  of  and  from  all  debts,  demands, 
action,  cause  of  action,  suit,  dues,  sums  and 
sums  of  money,  account,  reckoning,  bond 
specialties,  covenant,  contracts,  controversies, 
agreements,  promises,  doings,  omissions,  vari- 
ances, damages,  expense,  executions,  and 
liabilities  whatsoever,  both  in  law  and  equity, 
or  which  may  result  from  the  existing  state 
of  things,  which  against  the  said  Fred  T. 
Ley  &,  Company,  Inc.,  the  said  Walter  Dwy, 
now  have  or  ever  had  from  the  beginning 
of  the  world  to  the  day  of  the  date  of 
these  presents,  more  especially  on  account 
of  injuries  I  received  on  May  6,  1913,  by 
being  burned  by  electricity,  I  hereby  reserv- 
ing, or  hereby  reserving,  my  right  to  sue  any 
other  party  or  parties." 

**I,  >Valter  Dwy,  in  consideration  of  one 
hundred  dollars  ($100)  and  other  valuable 
consideration,  do  hereby  release  and  discharge 
Fred  T.  Ley  &  Company,  Inc.,  from  all  claims 
for  damages  on  account  of  an  accident  oc- 
curring to  me  on  the  6th  day  of  May,  1913, 
and  make  no  claim  against  my  employer  or 
hereby  reserving  my  right  to  sue  any  other 
party  or  parties.' 
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Xathamel    R,    Broneon   and    Laivrenoe    L, 
LewiM  for   appellant. 
Joseph  F.  Berry  for  appellees. 

[77]  Peenticb,  C.  J. — ^This  appeal  presents 
a  single  question  only,  to  wit:  did  the  execu- 
tion and  delivery  by  the  plaintiff  to  the  Ley 
Company,  his  immediate  employer,  of  the  two 
instruments  recited  in  the  answer,  operate  to 
discharge  the  defendants  Jrom  liability  for 
the  plaintiff's  injury?  The  plaintiff  contends 
that  it  did  not  so  operate  for  two  reasons: 

(1)  that  the  Ley  Company  did  not  stand 
in  the  position   of  a .  joint  tort-feasor,   and 

(2)  that,  even  if  it  did,  the  legal  effect  of 
the  instruments,  when  properly  construed, 
va«  not  to  release  from  liability  any  other 
joint  tort-feasbr. 

We  will  consider  the  second  of  these  prop- 
ositions  first. 


It  is  an  ancient  and  familiar  legal  prop- 
osition that  a  release  or  discharge  of  one  or 
more  of  several  joint  tort-feasors,  given  for 
a  consideration,  is  a  release  of  all.  While 
this  statement  has  had  general  acceptance 
as  expressive  of  the  law,  there  has,  by  no 
means,  been  a  uniformity  of  view  either  as 
to  the  reasons  which  underlie  and  support 
it,  or*  as  to  the  nature  of  the  release  and 
discharge  which  comes  within  its  provisions. 
There  are  not  a  few  cases  which  have  held 
that  the  instrument,  to  operate  as  the  re- 
lease of  all,  must  be  a  technical  release,  that 
is,  one  under  seal.  Eastman  v.  Grant,  34 
Vt.  387,  389;  Shaw  v.  Pratt,  22  Pick.  (Mass.) 
305,  308;  Berry  v.  Gillis,  17  N.  H.  9,  13, 
43  Am.  Dec.  584;  Line  v.  Nelson,  38  N.  J. 
L.  358,  360 ;  Bloss  v.  Plymale,  3  W.  Va.  393, 
405,  100  Am.  Dec.  752.  More  have  moved 
farther  away  from  the  ancient  notion  of  the 
sanctity  of  a  seal,  and  understand  the  rule 
as  applicable  to  sealed  and  unsealed  instru- 
ments alike.  Some,  while  not  confining  the 
operation  of  the  rule  to  technical  releases, 
interpret  [78]  its  language  literally,  thereby 
bringing  every  instrument  using  the  word 
"release"  or  "discharge"  within  the  rule, 
whatsoever  other  language  it  may  contain. 
Others  interpret  its  language  with  regard 
for  its  underlying  purpose,  and  conform  its 
application  to  the  intent  of  the  parties  as 
thereby  disclosed,  and  to  ultimate  justice. 
Many,  as  we  have  done,  frankly  extend  its 
terms  so  as  to  include  satisfaction,  what- 
ever the  evidence  of  it  may  be,  with  release 
and  discharge  as  accomplishing  the  indicated 
result.  Ayer  v..Ashmead,  31  Conn.  447,  452, 
83  Am.  Dec.  154. 

Possibly  these  differences  of  attitude,  and 
there  are  variations  of  them,  are  in  part 
attributable  to  differing  views  entertained 
as  to  the  underlying  reason  for  the  rule. 
Possibly,  also,  a  failure  to  bear  these  differ- 
ing views  of  the  rule's  foundation  in  mind 
has  contributed  to  the  confusion  which  exists 
in  the  adjudicated  cases.  At  any  rate  a 
confusion  does  exist  that  renders  harmoniz- 
ing far  from  easy,  and  forcibly  suggests  that 
an  intelligent  solution  of  the  problems  pre- 
sented in  any  given  jurisdiction,  in  an  at- 
tempt to  make  practical  application  of  the 
familiar  formula  of  words,  can  only  be  had 
by  keeping  steadily  in  mind  the  theory  of 
the  law  which  it  represents  as  there  accepted. 

Lord  Coke  said  that  the  rule  had  its  origin 
in  the  fact  that  the  release  should  be  taken 
most  strongly  against  the  releasor,  and  the 
assertion  reappears  in  several  modern  cases. 
Carey  v.  Bilby,  63  C.  C.  A.  361,  363,  129 
Fed.  203,  205;  Bronson  v.  Fitzhugh,  1  Hill 
(N.  Y.)  185,  186.  Not  infrequently  it  has 
been  said  that  its  reason  was  that  the 
cause  of  action  for  the  injury  was  one  and  ; 
indivisible,  so  that  the  release  of  one  joint 
tort-feasor  necessarily  destroyed  the  right  of 
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action.  Duck  v.  Mayeu  [1892]  2  Q.  B.  (Eng.) 
511,  513;  Dufur  v.  Boston,  etc.  R.  Ck).  75 
Vt.  165,  172,  63  Atl.  1068;  Matheson  v. 
O'Kane,  211  Mass.  [79]  91,  94,  Ann.  Cas. 
1913B  267,  97  N.  E.  638,  39  L.R.A.(N.S.) 
475.  Again  it  has  been  said  that  the  reason 
is  that 'the  law  considers  that  the  one  who 
has  received  the  release  committed  the  whole  . 
tort  and  occasioned  the  whole  injury,  and 
that  it  has  satisfied  the  injured  party.  Gil- 
patrick  v.  Hunter,  24  Me.  18,  19,  41  Am.  Dec. 
370;  Abb  v.  Northern  Pac.  R.  Co.  28  Wash. 
428,  68  Pac.  954,  92  Am.  St.  Rep. 
864,  58  L.R.A.  293.  Still  again,  reference 
being  had  to  technical  releases,  the  rule 
lias  been  made  to  rest  upon  a  conclusive 
presumption,  said  to  attach  to  the  presence 
of  the  seal,  that  the  eealer  had  been  fully 
satisfied.  Ellis  v.  Esson,  50  Wis.  138,  147, 
6  N.  W.  518,  36  Am.  Rep.  830;  McBride 
V.  Scott,  132  Mich.  176,  178,  1  Ann.  Cas. 
61,  93  N.  W.  243,  102  Am.  St.  Rep.  416, 
61  L.R.A.  445;  Carey  v.  Bilby,  63  C.  C.  A. 
361,  363,  129  Fed.  203,  205.  The  reason 
most  commonly  assigned,  especially  in  modern 
cases,  and  that  which  is  most  satisfactory 
in  that  it  does  not  rest  upon  pure  technicali- 
ties, but  upon  broad  principles  of  justice  and 
equity,  is  that  the  releasor  is  entitled  to 
one  satisfaction,  and  one  only,  and  that 
an  unqualified  release  or  discharge  implies  the 
receipt  of  such  satisfaction.  Love  joy  v.  Mur- 
ray, 3  Wall.  1,  17,  18  U.  S.  (L.  ed.)  129; 
McAllester  v.  Sprague,  34  Me.  296,  298; 
Gunther  v.  Lee,  45  Md.  60,  67,  24  Am.  Rep. 
-504;  Matthews  v.  Chicopee  Mfg.  Co.  3  Rob. 
(N.  Y.)    711,  714. 

W^e  have  adopted  this  last  as  the  under- 
lying reason  for  our  rule,  which,  it  should 
be  borne  in  mind,  expressly  extends  its  state- 
ment to  include  all  cases  where  satisfaction 
has  been  received.  The  language  of  this 
court  states  our  theory  of  the  law  most 
clearly  and  indicates  the  rule  of  interpreta- 
tion to  be  given  to  the  language  used  in 
expressing  the  rule  of  law,  and  in  the  appli- 
cation of  it  to  concrete  situations.  In  Ayer 
V.  Ashmead,  31  Conn.  447,  452,  83  Am.  Dec. 
154,  we  said:  "It  is,  as  we  suppose,  settled 
law  that  a  release,  discharge  or  satisfaction 
of  one  or  more  several  joint  trespassers  is  a 
discharge  of  them  all,  in  the  same  manner  that 
the  discharge  of  one  of  several  joint  debtors, 
or  a  payment  and  satisfaction  of  the  joint 
debt  by  one,  is  a  satisfaction  as  [80]  to  all, 
since  a  party  injured  by  a  trespass  committed 
by  several  can  have  but  one  patisfaction  for 
his  injury,  no  more  than  one  who  has  a  debt 
against  several  can  be  entitled  to  be  more 
than  once  paid." 

It  needs  no  argument  to  demonstrate  that 
under  the  theory  of  the  law  thus  stated,  and 
more  fully  elaborated  in  the  opinion  and 
in   the   dissenting  opinion   of  Judge   Butler 


there  is  no  reason  for  the  proposition  that 
technical  releases  only  come  within  its  pur-, 
view.  What  the  law,  under  our  theory,  re- 
gards is  not  technical  or  artificially  created 
conditions,  but  the  substantial  matter  of 
acceptance  of  consideration  in  satisfaction 
for  the  injury  received;  and  receipts  in  full 
and  releases,  sealed  and  unsealed,  are  only 
incidents  which  have  their  bearing  upon  the 
ultimate  question.  Different  degrees  of  sig- 
nificance may  attach  to  the  several  kinds 
of  writing  as  evidence  of  satisfaction  re- 
ceived, but  behind  them  all  alike  lies  the 
ultimate  decisive  fact  sought  after,  of  the 
acceptance  or  uonacceptance  of  consideration 
in  full  satisfaction.  Lovejoy  v.  Murray^ 
3  Wall.  1,  17,  18  U.  S.  (L.  ed.)  120.  In 
our  conception  of  the  law  no  peculiar  virtue 
attaches  to  a  formal  release,  except  as  an 
indication  of  satisfaction  received.  The  rule, 
in  our  view  of  it,  does  not  rest  upon  techni- 
calities, nor  does  it  set  up  a  purely  artifi- 
cial standard  unrelated  to  just  and  equitable 
results  to  be  secured  by  its  enforcement. 
The  accepted  formula,  is  but  an  attempt  to 
express  in  concise  phrase  the  basic  legal 
principle  that  satisfaction  once  had  exhausts 
the  right  of  action,  and  it  should  be  inter- 
preted and  applied  according  to  its  spirit 
and  purpose  rather  than  its  letter. 

Jaggard,  in  his  work  on  Torts  (Vol.  1> 
§  117),  has  carrier  this  theory  of  the  law 
to  its  logical  conclusion.  He  says  that  the 
essential  thing  is  the  satisfaction,  and  states 
the  rule  to  be:  ** Wherever  the  person  in- 
jured by  the  wrong  of  several  joint  tort 
feasors  has  settled  [81]  his  claim  for  dam- 
ages, and  received  satisfaction,  from  one  of 
them,  the  cause  of  action  is  discharged  as 
to  all."  Tills  statement,  while  differing  in 
form,  is  not,  after  all,  different  in  essence 
from  the  more  familiar  one  hereinbefore 
stated.  In  effect  what  this  writer  has  done 
has  been  to  substitute  the  thing  signified 
for  that  which  signifies  it. 

While  the  cases  concur  in  holding  that 
satisfaction  furnishes  the  ultimate  test,  there 
are  those,  especially  of  a  former  time, 
which  recognize,  in  addition  to  a  satisfaction 
in  fact,  a  satisfaction  in  law  arising  where 
there  is  a  release  under  seal.  Brown  v. 
Marsh.  7  Vt.  320,  327;  Bronson  v.  Fitzhugh, 
1  Hill  (N.  Y.)  185,  186.  Here  we  come 
upon  the  ancient  notion  of  the  sanctity  sur- 
rounding a  seal,  and  of  certain  artificial  con- 
sequences attending  its  use  which  w^e  have 
largely  outgrown.  We  also  discover  in  it 
one  phase  of  the  theory  represented  by  the 
doctrine  that  it  is  only  sealed  releases  which 
come  within  the  application  of  the  rule  under 
discussion.  This  theory  of  the  existence  of 
a  satisfaction  in  law  can  have  no  other  found- 
ation than  one  artificiallv  created,  or  'one 
which  rests  upon  an  assumed  conclusive  pre- 
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sumption  that  a  sealed  release,  whatever  its 
terms,  implies  full  satisfaction  of  the  wrong 
or  obligation  which  formed  its  subject-matter. 
The  former  foundation  we  should  be  unwilling 
to  recognize;  the  latter  we  shall  have  occasion 
to  notice  later. 

In  the  present  case  the  defendants  pleaded, 
as  evidence  that  the  plaintiff  had  been  satis- 
fied, two  instruments  under  his  hand  and 
seal  and  delivered  by  him  to.  the  Ley  Com- 
pany, his  immediate  employer.  One  was  a 
formal  release,  in  technical  terms,  of  all 
claims  and  demands  against  that  company, 
and  especially  all  claims  and  demands  on 
account  of  the  injury  which  forms  the  sub- 
ject-matter of  the  present  action,  but  express- 
ly reserving  to  the  releasor  the  right  to  sue 
any  [82]  other  party  or  parties.  The  other 
was  a  less  formal  instrument  of  release  con- 
taining the  same  reservation.  The  second 
adds  nothing  to  the  efficacy  of  th€  firat, 
and  may,  for  convenience's  sake,  be  dis- 
regarded. No  question  is  made  of  want  of 
consideration,  and  there  is  no  attempt  to 
modify  the  terms  of  the  writing  by  testimony 
aliunde  or  by  showing  an  unexpressed  in- 
tent. The  plaintiff's  sole  claim  rests  upon 
the  writings  as  written,  and  is  to  the  effect 
that,  when  interpreted  as  they  should  be, 
they  are  not  absolute  but  qualified  or  limited 
releases,  and  that,  therefore,  they  do  not 
come  within  our  rule  making  them  a  bar 
to  an  action  against  the  present  defendants. 

Our  question  is  thus  narrowed  to  one  as 
to  the  operation  of  the  accepted  formula  where 
the  release  given  is  not  absolute  in  its  terms, 
but  embodies  in  it  a  reservation  of  a  right  to 
pursue  others  than  the  releasee. 

Many  cases  involving  such  releases  and 
calling  for  their  adjudication  have  been  be- 
fore the  courts.  They  natitrally  group  them- 
selves into  two  classes,  according  as  the 
instruments  were  sealed  or  unsealed,  since 
there  are  considerations  affecting  the  former 
which  do  not  concern  the  latter.  Although 
the  instruments  here  involved  are  sealed,  the 
attitude  assumed  by  the  courts  in  the  mat- 
ter of  interpretation  and  effect  where  they 
were  not  under  seal  is  not  only  interesting, 
but  also  may  have  a  very  direct  bearing 
upon    our   inquiry. 

It  has  been  held  held  that  a  reservation 
of  the  right  to  enforce  the  releasor's  claim 
against  other  joint  tort-feasors  than  the  one 
to  whom  the  writing  is  given,  or  other  in- 
dications therein  that  the  releasor  had  re- 
ceived only  part  satisfaction,  or  that  his  in- 
tent was  not  to  discharge  his  entire  claim 
but  only  to  render  the  releasee  immune 
from  further  claim,  was  of  no  effect  and 
was  to  be  ignored,  thereby  making  the 
writing  operate  as  a  general  and  unqualified 
discharge.  Ruble  v.  Turner,  [83]  2  Hen. 
&  M.  (Va.)  38,  44;  Abb  v.  Northern  Pac. 
Ann.  Cas.  1018D.— 18. 


K.  Co.  28  Wash.  428,  68  Pac  954,  92  Am. 
St.  Rep.  864,  58  L.R.A.  293;  McBride  v. 
Scott,  132  Mich.  176,  178,  1  Ann.  Cas.  61, 
93  N.  W.  243,  102  Am,  St.  Rep.  416,  61 
L.R.A.  445;  Flynn  v.  Manson,  19  Cal.  App. 
400,  126  Pac.  181.  The  reason  assigned  for 
this  construction  has  been  that  the  primary 
and  controlling  matter  embodied  in  the  in- 
strument and  expressive  of  the  main  purpose 
of  the  releasor  of  the  release,  and  that  any- 
thing destructive  of  that  purpose  is  so  re- 
pugnant to  the  main  provision  that  it  must 
be  disregarded.  Price  v.  Barker,  4  £1.  &  Bl. 
760,  766,  82  E.  C.  L.  760,  776;  Walsh  v. 
New  York,  etc.  R.  Co.  204  ^.  Y.  58,  63,  97 
N.  E.  408. 

This  doctrine,  and  the  assumed  foundation 
for  it,  has  been  repudiated  in  other  juris- 
dictions.' Bloss  V.  Plymale,  3  W.  Va.  393, 
407,  100  Am.  Dec.  752;  Carey  v.  Vilby,  63 
C.  C.  A.  361,  364,  129  Fed.  203,  206 ;  Edens  v. 
Fletcher,  79  Kan.  139,  143  et  seq.  98  Pac.  784, 
19  L.R.A.(N.S.)  618;  Musolf  v.  Duluth  Edi- 
son Electric  Co.  108  Minn.  369,  375,  122  X.  W. 
499. 

These  cases,  and  others  to  the  same  effect, 
have  for  just -cause  condemned  the  reasons 
upon  which  those  holding  differently  have 
rested  their  conclusions  as  purely  technical 
and  artifical,  unmindful  of  the  intent  of  the 
parties  and  not  conducive  to  just  and  equi- 
table results.  They  have  adopted  as  the 
true  rule  of  construction  the  reasonable  one 
that  the  entire  writing  should  be  examined 
to  discover  the  intent  and  meaning  of  the 
parties,  and  have  held  that  when  that  intent 
was  thus  discovered  effect  should  be  given 
to  it.  They  have  held  that  when  it  appeared 
that  the  intent  was  not  to  give  an  absolute 
release,  but  only  a  qualified  one,  reserving 
the  right  to  proceed  to  obtain  full  satisfac- 
tion by  a  resort  to  other  parties,  the  effect 
of  an  absolute  release  should  not  be  given 
to  the  writing.  Applying  these  principles  to 
situations  where  the  instrument  used  words 
of  release  but  accompanied  them  with  an 
express  reservation  of  the  right  to  pursue 
others  than  [84]  the  releasee,  they  have 
held  that  there  was  no  presumption  of  a 
receipt  of  full  satisfaction,  but  rather  the 
contrary,  that  the  int^t  not  to  cut  off  the 
right  of  action  against  others  was  apparent, 
and  that  a  reasonable  construction  of  the 
instrument  required  that  it  be  regarded  as 
one  whose  purpose  was  to  render  *the  releasee 
immune  from  further  claim,  and  that,  there- 
fore, it  be  treated  as  a  covenant  not  to  sue, 
or  as  having  the  legal  effect  of  such  covenant. 
Matheson  v.  O'Kane,  211  Mass.  91,  95,  Ann. 
Cas.  1913B  267,  97  N.  E.  638,  39  L.R.A.(N.S.) 
475;  Edens  v.  Fletcher,  79  Kan.  139,  98  Pac. 
784,  19  L.R.A.(N.S.)  618;  Musolf  v.  Duluth 
Edison  Electric  Co.  108  Minn.  369,  375,  122 
N.  W.  499,  24  L.R.A.(N.S.)   451;  McAllester 


274 


CIT£  THIS  VOL.  ANN.  CAS.  1918D. 


V.  Sprague,  34  Me.  296,  298;  Carey  v.  Bilby, 
63  C.  C.  A.  361,  364,  129  Fed.  203,  206. 

The  position  taken  by  these  courts,  and 
the  argument  in  support  of  it,  are  well  ex- 
emplified in  a  series  of  English  cases  all 
involving  releases  substantially  like  those 
before  us.  The  instruments  they  had  under 
consideration  were  under  seal,  and  dealt 
with  contractual  obligations.  But  the  prin- 
ciples of  construction  they  support,  and  their 
conclusions,  are  none  the  less  pertinent  for 
either  of  those  reasons.  The  seal  adds  to 
rather  than  detracts  from  the  sanctity  of 
the  instrument,  and  at  common  law  ( modified 
by  out  statute.  General  Statutes,  §  655)  the 
effect  of  release  of  one  joint  debtor  upon  the 
liability  of  the  others  is  the  same  as  the 
release  of  one  joint  tort-feasor.  .  Ayer  v. 
Ashmead,   31   Conn.   447,  452. 

In  Solly  y.  Forbes,  2  Brod.  &  B.  38,  48, 
6  £.  0.  L.  27,  32,  one  of  the  earliest  of  these 
cases,  the  court  said:  "But  against  this,  ob- 
jections of  a  technical  and  artificial  nature 
have  been  raised,  and  we  have  been  referred  to 
many  cases,  in  which  it  has  been  held,  that 
a  saving  or  condition  repugnant  to  the  nature 
of  the  grant  is  void,  and  that  the  grant  re- 
mains absolute  and  unqualified,  the  condition 
in  no  way  operating  in  restraint  to  the  grant. 
[85]  Taking  these  cases,  however, 
guch  as  they  are,  the  application  sought 
to  be  established  is  altogether  fallacious. 
It  is  assumed,  that,  wherever  the  word  're- 
lease' is  made  use  of,  it  must  operate  ab- 
solutely unconditionally,  though  immediately 
and  in  the  same  sentence  followed  by  words, 
which  show  it  to  be  partial  and  particular 
only,  and  the  general  words  being  in  no 
respect  repugnant  to  the  special  words,  but 
the  latter  a  qualification  merely  of  the  former, 
leaving  the  release  to  operate  to  every  pur- 
pose except  to  the  exclusion  of  the  par- 
ticular purpose,  which  the  parties  have  de- 
clared it  to  be  their  intention  it  shall  not 
exclude.  This  being  apparent  both  in  terms 
and  meaning,  what  are  the  rules  of  law  which 
apply,  narrowing  them  to  the  particular 
point?  I  pass  over  the  g^eral  and  leading 
principles,  that  the  intent  of  the  parties  shall 
prevail  as  far  as  by  law  it  may;  and  fur- 
ther, that  courts  will  be  anxious  so  to  con- 
strue the  law  as  to  give  effect  to  that  intent, 
provided  it  do  not  contravene  any  funda- 
mental rules  of  the  policy  of  the  law.  If  a 
deed  can,  therefore,  operate  two  ways,  one 
consistent  with  the  intent  and  the  other  re- 
pugnant to  it,  the  courts  will  be  ever  astute 
so  to  construe  it  as  to  give  effect  to  the 
intent;  and  the  construction,  I  need  not  add, 
must  be  made  on  the  entire  deed." 

In  Price  v.  Barker,  4  El.  &  Bl.  760,  776, 
82  E.  C.  L.  760.  776.  Decided  many  years 
later,  the  next  step  in  the  argument  was  well 
stated  as  follows:    "To  entitle  the  plaintiff 


to  our  judgment,  it  must  appear  that  the 
deed  operated  only  as  i^  covenant  not  to  sue, 
and  that  the  rights  of  the  plaintiff  as  against 
the  surety  was  preserved  by  the  particular 
reservation  in  question,  notwithstanding  such 
covenant  not  to  sue.  With  regard  to  the 
first  question,  two  modes  of  construction  are 
for  consideration.  One,  that,  according  to 
the  earliest  fiuthorities,  the  primary  inten- 
tion of  releasing  the  debt  is  to  be  carried  out, 
and  [86]  the  subsequent  provision  for  re- 
serving remedies  against  co-obligors  and  co- 
contractors  should  be  rejected  as  inconsistent 
with  the  intention  to  release  and  destroy 
the  debt  evinced  by  the  general  words  of 
the  release,  and  as  something  which  the  law 
will  not  allow,  as  being  repugnant  to  such 
release  and  extinguishment  of  the  debt.  The 
other,  that,  according  to  the  modern  au- 
thorities, we  are  to  mould  and  limit  the 
general  words  of  the  release  by  construing 
it  to  be  a  covenant  not  to  sue,  and  thereby 
allow  the  parties  to  carry  out  the  whole  of 
their  intentions  by  preserving  the  rights 
against  parties  jointly  liable.  We  quite 
agree  with  the  doctrine  laid  down  by  Lord 
Denman,  in  Nicholson  v.  Revill,  4  Ad.  &,  £1. 
676  [31  E.  C.  L.  166]  ,  .  .  that,  if 
the  deed  is  taken  to  operate  as  a  release 
the  right  against  a  partly  jointly  liable 
cannot  be  preserved:  and  we  think  that  we 
are  bound  by  modern  authorities 
to  carry  out  the  whole  intention  of  the  party 
as  far  as  possible,  by  holding  the  present  to 
be  a  covenant  and  not  to  sue,  and  not  a  re- 
lease." 

In  Cocks  V.  Nash,  9  Bing.  341,  348,  23 
E.  C.  L.  300,  304,  Gazelee,  Judge,  observed: 
"I  agree  with  my  Iiord  Chief  Justice  on  both 
points.  No  doubt  a  deed  may  be  construed 
as  a  release  or  a 'covenant  not  to  sue,  accord- 
ing to  the  intent  of  the  parties,  manifested 
by  the  content  of  the  deed;  but  the  plaintiff 
cannot  show  that  intent  by  parol  evidence. 
In  all  the  cases  cited,  the  court  has  extracted 
the  meaning,  of  the  parties  from  the  deed 
itself." 

In  Thompson  v.  Lack,  3  C.  B.  540,  551, 
54  E.  C.  L.  540,  551,  the  doctrine  of  Solly 
V.  Forbes,  2  Brod.  &  B.  38,  6  E.  C.  L.  27  was 
reaffirmed,  and  the  release  under  the  seal 
declared  not  to  operate  to  discharge  the 
person  against  whom  the  reservation  was 
made. 

The  law  is  well  settled  as  to  the  effect  of  a 
covenant  not  to  sue,  given  by  the  injured 
person  to  one  of  the  tort-feasors.  Such  a 
covenant  does  not  operate  as  a  release  of  the 
others  from  liability,  and  cannot  be  [87] 
pleaded  in  bar  of  an  action  against  such 
others.  Duck  v.  Mayeu  [1892]  2  Q.  B. 
511,  513;  Matheson  v.  O'Kane,  211  Mass.  91, 
94,  Ann.  Cas.  191 3B  267,  97  N.  E.  638,  39 
L.R.A.(N.S.)    475;    Chicago,   etc.   R.    Co.   v. 
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ATCTiU,  224  111.  616,  522,  79  N.  E.  654;  Mc- 
Allester  v.  Sprague,  34  Me.  296,  298;  Snow 
V.  Chandler,  10  N.  H.  92,  93,  34  Am.  Dec. 
140;   Brown  v.  Marsh,  7  Vt.  321,  327. 

It  remains  to  consider  situations  created 
by  instruments  of  release  bearing  a  seal, 
llie  presence  of  a  seal  of  course  imports 
consideration  received,  and  is  an  effective 
protection  to  the  instrument  from  attack  in 
that  direction.  Its  presence  also  forbids  a 
modification  of  the  terms  of  the  instrument 
bv  parol  or  writing  not  under  seal  or  evidence 
of  unexpressed  intent.  Brooks  v.  Stuart, 
9  Ad.  &  El.  854,  36  E.  C.  L.  304;  Cocks  v. 
Nash,  9  Bing.  341,  345,  23  E.  C.  L.  302 ;  Allen 
T.  Ruland,  79  Conn.  405,  411,  8  Ann.  Gas.  344, 
«5  Atl.  138,  118  Am.  St.  Rep.  146. 

It  has  also  been  said  that  the  seal  affixed 
to  the  release  furnishes  a  conclusive  pre- 
sumption that  the  releasor  has  been  fully 
satisfied,  and  the  inevitable  conclusion  drawn 
from  that  proposition  is  that  the  releasor, 
having  received  full  satisfaction,  could  have 
no  further  right  of  action  against  anybody. 
Ellis  V.  Esson,  50  Wis.  138,  147,  6  N.  W. 
518,  36  Am.  Rep.  830;  McBride  v.  Scott, 
132  Mich.  176,  179,  1  Ann.  Cas.  61,  93  N.  W. 
243,  102  Am.  St.  Rep.  416,  61  L.R.A.  445; 
Bronson  v.  Fitzhugh,  1  Hill  (N.  Y.)  185, 
186;  0*Shea  v.  New  York,  etc.  R.  Co.  44  C. 
O.  A.  601,  603,  105  Fed.  659,  561. 

Properly  interpreted,  this  proposition  is 
doubtless  correct,  that  is  to  say,  the  con- 
clusive presumption  arises  that  full  con- 
sideration has  been  received  for  the  surrender 
or  discharge  which  the  instrument  by  its 
terms  makes.  So  it  is  that  when  the  instru- 
ment is  in  form  of  an  absolute  and  unqualified 
release,  as  most  such  instruments  are,  the 
releasor,  when  he  endeavors  to  get  behind  it, 
is  met  by  the  irrebuttable  presumption  that 
satisfaction  of  the  wrong  or  the  obligation  has 
been  received.  But  as  addressed  to  qualify 
or  limited  releases  whose  terms  expressly 
negative  the  receipt  of  [88]  full  satisfaction, 
there  is  no  reasonable  basis  for  the  presump- 
tion of  the  receipt  of  full  satisfaction  for 
the  wrong  or  obligation,  due  to  the  presence 
of  the  seal.  The  former  result  flows  natur- 
ally from  the  fact  that,  owing  to  the  writing 
and  the  seal  thereon,  full  consideration  for 
what  the  instrument  expresses  cannot  be  dis- 
puted, and  the  modification  aliunde  is  im- 
possible. The  same  principle,  applied  to  the 
latter  situation,  leaves  the  terms  of  the  in- 
strument to  be  considered  and  given  effect. 
To  interpret  the  proposition  of  these  cases, 
therefore,  as  holding  that  the  presence  of  a 
seal  upon  a  writing  containing  formal  words 
-of  release  makes  it  of  necessitv  an  absolute 
one  given  in  return  for  full  satisfaction, 
no  matter  what  its  terms  may  express  or 
fairly  imply  to  the  contrary,  is  to  misin- 
terpret the  proposition. 


The  cardinal  rule  of  interpretation  is  the 
discovery  of  the  intent  and  meaning  of  the 
parties  from  the  language  used,  and  that 
rule  applies  to  sealed  as  well  as  to  unsealed 
writings.  Pierce  v.  Sweet,  33  Pa.  St.  151, 
158.  The  sanctity  of  the -seal  is  not  being 
invaded  when  the  instrument  is  being  ex- 
amined to  discover  its  true  intent  and  mean- 
ing, or  being  enforced  in  accordance  with 
the  intent  thus  discovered.  It  is  one  thing 
to  hold  a  sealed  instrument  immune  from 
attack  for  want  of  consideration,  and  quite 
another  to  ignore  its  terms  and  manifest 
intent,  and  accord  to  it  a  purely  artificial 
construction  not  justified  by  its  language, 
on  account  of  its  having  a  seal  attached 
thereto.  A  seal  is  just  as  appropriate  to  a- 
coveant  not  to  sue  as  to  a  release. 

Our  examination  of  the  cases  has  failed  to 
disclose  any  in  which  a  disposition  was 
shown  to  extend  the  operation  of  the  prin- 
ciple stated  outside  of  its  proper  sphere. 
At  least  we  recall  no  case  in  which  a  release, 
with  a  reservation  similar  to  those  before 
us,  has  been  construed  as  an  absolute  re- 
lease, or  one  which  came  [89]  under  the 
operation  of  the  main  proposition  with  which 
our  discussion  opened,  by  reason  of  a  con- 
clusive presumption  of  full  satisfaction  aris- 
ing from  the  presence  of  a  seal  thereon.  In 
fact,  we  have  found  very  few  cases  involving 
sealed  releases  in  which  it  was  held,  for  any 
cause  or  reason,  that  the  intent  of  the  parties 
apparent  from  the  language  of  the  instru- 
ment was  to  be  ignored,  or,  speaking  more 
directly  to  the  present  point,  the  releases  of 
one,  with  express  reservation  on  the  right 
to  proceed  against  other  parties  jointly  lia- 
ble, were  held  to  come  within  the  provisions 
of  the  rule  to  accomplish  the  release  of  all. 

Gunther  v.  Lee,  45  Md.  60,  24  Atki.  Rep. 
504,  is  such  a  case,  but  its  conclusion  was 
based  upon  the  doctrine,  already  referred  to, 
that  the  reservation  was  repugnant  to  what 
preceded  it,  and  therefore  to  be  ignored. 
Delong  v.  Curtis,  35  Hun  (N.  Y.)  94,  is 
another  such  case;  but  its  authority  has  been 
destroyed  by  the  later  cases  of  Gilbert  v. 
Finch,*  173  N.  Y.  455,  66  N.  E.  133,  93  Am. 
St.  Rep.  623,  61  L.R.A.  807;  and  Walsh 
V.  New  York,  etc.  R.  Co.  204  N.  Y.  58,  97 
N.  E.  408,  37  L.R.A.(N.S.)  1137,  both  here- 
inafter more  particularly  noticed.  Babcock, 
etc.  Co.  V.  Pioneer  Iron-Works,  34  Fed.  338, 
341,  is  possibly  another.  No  one  of  these 
cases  contains  a  careful  consideration  of 
the  question  involved,  and  the  basis  upon 
which  the  decision  of  the  last  two  was  placed 
is  not  altogether  clear,  save  that  the  receipt 
of  satisfaction  in  fact  appears  to  have  been 
assumed. 

Seither  v.  Philadelphia  Traction  Co.  125 
Pa.  St.  397,  17  Atl.  338,  11  Am.  St.  Rep. 
905,  4  L.R.A.  54,  is  apparently  much  relied 


276 


CIT£  THIS  VOL.  AMN.  CAS.  1918D. 


upon  by  the  defendants,  and  is  oftentimeB 
cited  as  supporting  the  proposition  for  which 
they  contend.  That  case  was  decided  upon 
the  simple  ground  that  the  sealed  instru^ 
ment  embodying  the  release  disclosed  upon 
its  face  that  tl\,e- releasor  had  received  satis- 
faction in  fact.  The  fundamental  propo- 
sition of  the  opinion,  as  the  court  states  it, 
is  that  ''whenever  the  plaintiff  has  actually 
[90]  received  satisfaction  for  the  injury  he 
has  sustained,  the  cause  of  action  is  dis- 
charged."   p.    402. 

Turning  now  to  the  other  side  of  the 
question,  we  find  several  tort  cases,  and  care- 
fully reasoned  ones,  presenting  substantially 
the  same  conditions  as  here,  that  is,  sealed 
.releases  containing  express  reservations  of  the 
right  to  pursue  other  parties,  wherein  it  has 
been  held  that  the  terms  of  the  so-called 
release  were  examinable  to  discover  tlie  in- 
tent of  the  parties,  and  to  give  effect  to  that 
intent.  Specifically  it  was  held  in  these  cases 
that  the  reservation  indicated .  that  the  re- 
lease was  not  given  in  return  for  full  satis- 
faction, and  that  the  intent  of  the  parties  to 
be  gathered  therefrom  was  to  give  a  qualified 
one  which,  while  rendering  the  releasee  ex- 
empt from  further  demand,  would  permit  the 
pursuit  of  others  to  obtain  the  satisfaction 
not  already  received,  and  that  effect  would  be 
fdven  to  this  intent  by  construing  the  so- 
called  release  as  a  covenant  not  to  sue,  or  as 
having  the  same  legal  effect  as  such  a  cove- 
nant. 

We  have  already  had  occasions  to  notice 
the  group  of  English  cases  which  have  taken 
this  position,  and  need  not  refer  to  them 
again.  They  are  all  distinctly  in  point,  and 
emphatic  in  their  conclusions. 

Of  the  cases  in  this  country  to  the  same 
effect,  where  tort  liability  was  concerned,  the 
leading  one  is  Gilbert  v.  Finch,  173  N.  Y.  465, 
66  N.  E.  133,  93  Am.  St.  Rep.  623,  61  L.R.A. 
807.  In  it  the  court  flatly  repudiated  the 
doctrine  of  some  of  the  earlier  cases  in  that 
State,  and  adopted  that  of  the  English  cases* 
This  conclusion  was  reaffirmed  in  Walsh  v. 
New  York  Cent.  etc.  R.  Co.  204  N.  Y.  58,  97 
N.  E.  408,  37  L.R.A.(N.S.)  1137,  with  the 
following  pertinent  comment  (p.  63)  :  "The 
early  English  cases  and  some  of  the  later 
cases  in  our  sister  States  literally  follow  the 
logic  of  this  rule  to  the  conclusion  that  any 
kind  of  a  settlement,  release  or  satisfaction, 
even  though  expressly  limited  to  certain 
[91]  parties  and  reserving  all  rights  as 
against  the  others,  operates  to  discharge  all 
who  participate  in  the  wrong.  The  idea  un- 
derlying this  rule  is  that  the  primary  inten- 
tion to  release  is  the  thing  to  be  carried  out, 
and  all  inconsistent  reservations  must  be 
ignored  as  repugnant  to  the  purpose  of  a 
release,  which  was  to  destroy  the  debt  or 
obligation.    It  is  one  of  those  harsh  although 


strictly  logical  common-law  rules  which  has 
had  to  make  way  for  the  modern  tendency  to 
substitute  justice  for  technicality  wherever 
that  is  possible,  for  now  the  English  courts 
are  holding  that  the  general  words  of  a  re- 
lease, which  are  limited  by  specific  reserva- 
tions, are  to  be  construed  as  a  covenant  not 
to  sue  the  party  to  whom  the  instrument  ia 
given,  thus  effectuating  the  intention  of  the 
parties  without  affecting  the  joint  liability.'*' 

The  following  cases  in  other  jurisdictiona 
have  taken  the  same  position:  Kropidlowski 
V.  Pfister,  etc.  Leather  Co.  149  Wis.  421,  425,. 
135  N.  W.  839,  39  L.R.A.(N.S.)  609;  Derosa 
V.  Hamilton,  14  Pa.  Co.  Ct.  307;  Cleveland, 
etc.  R.  Co.  V.  Hilligoss,  171  Ind.  417,  423,  86- 
N.  E.  485,  131  Am.  St.  Rep.  258,  also  appears 
to  assent  to  this  doctrine. 

As  related  to  the  analogous  common-law 
liability  of  joint  debtors,  the  ninth  edition  of 
Parsons  on  Contracts  (Vol.  1,  p.  28),  makea 
this  comprehensive  statement,  well  supported 
by  the  American  authorities,  touching  both 
sealed  and  unsealed  releases:  ''But  though 
the  word  'release'  be  used,  even  under  seal,, 
yet  if  the  parties,  the  instrument  being  con- 
sidered as  a  whole  and  in  connection  with  all 
the  circumstances  of  the  case  and  the  rela- 
tions of  the  parties,  cannot  reasonably  be 
supposed  to  have  intended  a  release,  it  will 
be  construed  as  only  an  agreement  not  to 
charge  the  person  or  party  to  whom  the  re- 
lease is  given,  and  will  not  be  permitted  to 
have  the  effect  of  a  technical  release."  In 
support  of  this  doctrine  see  Whittemore  v. 
Judd  [92]  Linseed,  etc.  O.  Co.  124  N.  Y.  566, 
674,  27  N.  E.  244 ;  Benton  v.  Mullen,  61  N.  H. 
126,  128;  Auburn  First  Nat.  Bank  v.  Mar- 
shall, 73  Me.  79,  82;  Bradford  v.  Prescott^ 
86  Me.  482,  487,  27  Atl.  461;  Merritt  v.  Buck- 
nam,  90  Me.  146,  152,  37  Atl.  885;  Dickin- 
son V.  Metacomet  Nat.  Bank,  130  Mass.  132^ 
135 ;  Hale  v.  Spaulding,  145  Mass.  482,  14  N. 
E.  534,  1  Am.  St.  Rep.  475;  Parmelee  v. 
Lawrence,  44  111.  405,  413;  Clark  v.  Mallory, 
185  IlL  227,  233,  56  N.  E.  1099. 

Chitty,  in  the  sixteenth  edition  of  his  work 
on  Contracts,  p.  812,  gives  substantially  the 
same  statement  of  the  law  as  supported  by  the 
English  cases. 

llie  reasoning  of  the  cases,  both  English 
and  American,  which  have  refused  to  give  to 
a  release  which,  upon  its  face,  negatives  an 
intent  to  discharge  the  injured  party's  claim, 
and  furnishes  unmistakable  evidence  of  the 
nonreceipt  of  satisfaction,  the  effect  of  pre- 
cluding further  recovery  by  him  against  any- 
body is  so  convincing,  and  their  conclusion 
so  thoroughly  consonant  with  justice  and 
equity,  as  to  compel  our  concurrence  in  them. 
We  could  not  well  do  otherwise  and  retain 
our  conception  of  the  purpose  sought  to  be 
accomplished  by  the  rule,  and  of  the  ulti- 
mate test  to  be  applied  in  effectuating  that 
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purpose,  to  wit,  the  satisfaction  of  the  in- 
jured party.  Plainly  the  rule  was  not  formu- 
lated out  of  a  tender  regard  for  joint  tort- 
feasors, and  to  furnish  a  shield  for  them 
against  demands  for  satisfaction  for  their 
wrongs.  In  so  far  as  it  is  a  rule  to  be  ob- 
served, its  aim  must  be  the  accomplishment 
of  just  and  equitable  results  to  all  concerned 
through  a  single  satisfaction  to  be  given 
and  received  for  wrong  suffered. 

The  defendants  urge  that  Ayer  v.  Ashmead, 
31  Conn.  447,  83  Am.  Dec.  154,  and  Allen  v. 
Ruland,  79  Conn.  405,  8  Ann.  Gas.  344,  65 
Atl.  138,  118  Am.  St.  Rep.  146,  are  decisive 
in  their  favor  of  the  question  here.  On  the 
contrary,  the  principles  enunciated  in  these 
cases  are,  [93]  as  far  as  they  go,  in  perfect 
harmony  with  our  present  conclusions.  The 
chief  significance  of  Ayer  v.  Ashmead,  lies 
in  its  clear  recognition,  already  referred  to, 
of  satisfaction  as  furnishing  the  ultimate 
test.  Beyond  this  feature  of  the  opinion  there 
is  little,  either  in  its  reasoning  or  conclusion, 
of  present  pertinence.  Ayer  had  brought  sep- 
arate actions  against  two  joint  trespassers, 
Crumley  and  ;Vshmead.  While  these  suits 
were  pending,  he  settled  with  Gruraley,  giv- 
ing him  a  receipt  "in  full  for  damages  and 
costs"  in  the  case,  and  withdrew  it.  Ash- 
mead, in  the  action  against  him,  thereupon 
pleaded  (1)  that  the  plaintiff  had  received 
the  amount  paid  in  full  satisfaction  and  dis- 
<rharge  of  the  trespass  and  of  all  damages  and 
costs  therefore,  and  (2)  that  the  plaintiff  had 
executed  a  release  discharging  Crumley  and 
the  defendant  from  all  damages  on  account, 
of  the  trespass.  Upon  the  trial  Ashmead 
showed  the  situation  as  recited.  It  was  ad- 
mitted that  the  settlement  with  Crumley  did 
not  include  and  was  not  intended  to  include 
the  suit  on  trial,  and  that  it  was  understood 
by  the  parties,  to  the  settlement  that  the 
latter  action  would  proceed  as  if  no  settle- 
ment had  been  made. 

Possibly  a  controversy  as  to  Ayer's  right 
to  pursue  Ashmead  for  the  recovery  of  sub- 
stantial damages  might  have  arisen  out  of 
this  situation.  But  no  such  controversv  arose. 
It  appears  to  have  been  assumed  by  the  par- 
ties, the  trial  court,  and  this  court,  that  the 
receipt  of  full  satisfaction  for  the  "dam- 
ages and  costs'*  in  the  case  against  Crumley, 
as  evidenced  by  the  receipt  in  full,  implied 
that  Ayer  had  been  fully  satisfied  for  the 
injury  suffered.  Full  recovery  therefor  could 
have  been  had  in  the  action  against  Crumley, 
and  the  receipt  given  professed  to  be  in  full 
for  the  damages  recoverable  in  that  case. 

The  only  question  presented  for  determina- 
tion, or  [94]  under  discussion,  was  as  to  the 
plaintiff's  right  to  recover  nominal  damages 
as  a  means  of  obtaining  costs  in  the  pending 
action.  The  defendant  contended  that  he  was 
entitled  to  a  verdict  in  his  favor,  and  by  its 


operation  to  a  judgment  for  costs;  the  plain- 
tiff that  he  should  have  a  verdict  for  nominal 
damages  carrying  with  it  the  right  to  costs. 
The  contention  was  in  reality  one  over  costs. 

It  was  in  this  connection  that  the  under- 
standing as  to  the  effect  of  the  settlement 
with  Crumley  was  deemed  to  be  of  import- 
ance. As  far  as  appears,  it  was  not  deemed 
to  have  importance  as  itegativing  the  receipt 
of  full  satisfaction  for  the  plaintiff's  injury. 
The  fighting  ground  was  the^  effect,  as  touch- 
ing the  matter  of  costs,  of  the  settlement 
made  while  the  suit  against  Ashmead  was 
pending,  that  settlement  being  intended  not 
to  reach  that  suit.  The  majority  opinion 
held  that,  as  the  plaintiff's  right  of  action 
against  the '  two  joint  trespassers,  had,  as 
everybody  assumed,  been  fully  satisfied  in  the 
Crumley  settlement,  there  was  no  foundation 
left  for  a  recovery  of  nominal  damages;  the 
minority  that,  notwithstanding  the  basis  for 
a  new  action  or  for  the  recovery  of  substan- 
tial damages  was  gone,  a  verdict  for  nominal 
damages  was,  under  the  circumstances,  the 
proper  one.  The  latter  opinion,  written  by 
Judge  Butler,  is  particularly  enlightening 
as  to  the  nature  of  the  controversy  before  the 
court,  the  position  assumed  by  the  parties, 
and  the  narrow  character  of  the  issue  under 
consideration  and  decided.  The  proposition, 
favorable  to  the  plaintiff,  for  which  he  con- 
tended, was  that  "the  court  in  such  cases, 
where  two  actiens  are  pending  and  one  is 
discharged,  may  and  should  render  a  judg- 
ment in  the  other  for  nominal  damages,  dis- 
tinct from  and  independent  of  the  damages  or 
debt  sued  for,  us  the  basis  of  a  judgment  for 
costs"  Ayer  v.  Ashmead,  31  Conn.  447,  450, 
83  Am.  Dec.  154. 

[95]  In  Allen  v.  Ruland,  79  Conn.  405,  8 
Ann.  Cas.  344,  65  Atl.  138,  118  Am.  St.  Rep. 
146,  one  of  joint  tort-feasors  had  received 
from  the  injured  party  a  sealed  release  abso- 
lute in  its  terms.  The  defendant  undertook 
to  import  into  that  instrument,  by  parol  evi- 
dence of  intent,  a  reservation  similar  to  that 
embodied  in  the  release  before  us.  We  held 
that  the  proffered  evidence  was  not  admissible 
for  that  purpose.  The  question  here  was  not 
presented  or  discussed  even  in  a  remote  Avay. 
There  is,  however,  this  significant  feature  of 
the  case:  it  is  difficult  to  understand  why 
the  question  of  the  admissibility  of  this  evi- 
dence for  the  purpose  of  converting  the  abso- 
lute release  into  a  qualified  one  reserving 
to  the  releasor  the  right  to  pursue  others  of 
the  joint  tort-feasors  was  discussed  and 
passed  upon,  if  such  change  in  its  terms,  if 
made,  would  have  accomplished  nothing  in 
legal  effect. 

It  has  been  suggested,  as  an  objection  to 
the  conclusion  we  have  reached,  that  the  re- 
sult of  it  is  to  permit  the  injured  partv  to 
obtain  more  than  full  satisfaction.     ricBride 
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V.  Scott,  132  Mich.  176,  182,  1  Ann.  Cas.  61, 
93  N.  W.  243,  102  Am.  St.  Rep.  416,  61  L.R.A. 
445;  Chapin  v.  Chicago,  etc.  R.  Co.  18  111. 
App.  47,  50.  Under  our  theory  of  the  law 
and  the  rule,  as  we  interpret  it,  this  result 
is  impossible  of  attainment.  Full  satisfaction 
is  in  itself  a  bar  to  further  recovery.  Ayer 
V.  Ashmead,  31  Conn.  447,  452,  83  Am.  Dec. 
154.  When  the  righ^t  of  action  is  once  satis- 
fied it  ceases  to  exist.  If  part  satisfaction  has 
already  been  obtained,  further  recovery  can 
only  be  had  of  a  sufficient  sum  to  accomplish 
satisfaction.  Anything  received  on  account  of 
the  injury  inures  to  the  benefit  of  all,  and 
operates  as  payment  pro  tanto.  This  is  the 
familiar  rule  where  consideration  has  been 
received  in  return  for  covenants  not  to  sue 
or  in  part  payment,  and  it  is  the  logical  and 
reasonable  one.  Snow  v.  Chandler,  10  N.  H. 
92,  95,  34  Am.  Dec.  140;  Chamberlin  v.  Mur- 
phy, 41  Vt.  110,  119;  Bloss  v.  Plymale, 
3  W.  Va.  393,  409,  100  Am.  Dec.  752 ;  Ellis  v. 
Esson,  50  Wis.  138,  154,  6  N.  W.  [96]  518,  36 
Am.  Hep.  830;  Musolf  v.  Duluth  Edison 
Electric  Co.  103  Minn.  369,  378,  122  N.  W. 
499,  24  L.R.A.(N.S.)    451. 

In  view  of  these  conclusions,  we  have  no 
occasion  to  discuss  the  plaintiff's  remaining 
proposition,  predicated  upon  the  contention 
that  the  Ley  Company  did  not  stand  in  the 
position  of  a  tort-feasor  with  the  defend- 
ants. 

Turning  now  to  the  instruments  before  us, 
we  find  them  to  be  in  all  essential  respects 
similar  to  those  under  consideration  in  the 
cases  cited  in  support  of  the  proposition 
adopted  by  us.  It  is  impossible  to  read  either 
of  them  in  its  entirety  without  discovering 
unmistakable  indications  that  it  was  not 
given  by  the  plaintiff  in  return  for  satisfac- 
tion received  for  his  injury,  or  as  an  absolute 
release.  In  neither  of  them  is  to  be  found 
recognition  of  satisfaction  received,  or-  any- 
thing to  indicate  any  other  end  to  be  served 
by  it  than  to  render  the  releasee  immune 
from  further  demand  against  it.  To  give 
to  either  the  effect  of  an  acknowledgment  of  a 
receipt  of  satisfaction,  and  to  compel  the 
releasor  to  accept  its  consideration  in  satis- 
faction, would  be  to  give  to  it  an  artificial 
value  it  does  not  deserve,  and  to  disregard 
its  apparent  character.  If  the  intent  of  the 
parties  to  the  release  is  to  be  effectuated  and 
justice  accomplished,  these  instruments  must 
be  given  the  legal  effect,  consonant  with  the 
intent  of  the  parties,  of  covenants  not  to  sue 
the  Ley  Company,  and  not  of  releases  within 
the  meaning  and  intent  of  the  rule  under 
discussion. 

Notwithstanding  these  instruments,  the 
plaintiff  remains  free  to  prosecute  his  action 
against  these  defendants  for  the  recovery  of 
such  sura  as,  together  with  that  already  re- 
ceived by  him  from  the  Ley  Company,  will 


afford  him  full  satisfaction,  and  no  more,  for^ 
his  injuries. 

There  is  error,  the  judgment  is  set  aside 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

[97]  In  this  opinion  Thayer,  Roraback  and 
Beach,  JJ.,  concurred. 

Wheexeb,  J. — I  concur  in  the  result,  but 
not  in  the  reasoning  of  the  opinion.  It  has 
long  been  a  principle  of  our  law  that  the 
release,  for  a  consideration,  of  one  of  several 
joint  tort-feasors  is  a  release  of  all.  This  rule- 
works  injustice.  Courts  struggle  to  take  & 
given  case  out  of  its  grasp  as  the  majority 
opinion  vividly  portrays. 

In  this  case  our  court  construes  an  instru- 
ment which  in  terms,  so  plain  that  all  may 
read,  is  a  straight  release  of  Ley  and  Com- 
pany, to  be  a  covenant  not  to  sue  Ley  and 
Company  because  at  the  end  of  the  release  is 
a  reservation  of  the  right  of  the  releasor  to 
sue  any  other  party.  The  parties  to  the  in- 
strument intended  to  release  Ley  and  Com- 
pany, but  not  to  release  the  other  joint  tort- 
feasors. 

In  order  to  avoid  the  cons^uences,  under 
our  rule,  of  the  release  of  Ley  and  Company 
for  $100  for  a  serious  injury,  the  court  con- 
strues the  instrument  to  be  what  manifestly 
the  parties  never  intended  it  to  be,  viz.,  a 
covenant  not  to  sue  Ley  and  Company.  The 
court  thus  avoids  the  application  of  this- 
harsh  rule  where  the  instrument  contains  a. 
reservation  of  the  right  to  sue  other  joint 
tort-feasors.  But  in  all  other  cases  where 
there  is  a  release  without  the  reservation,  the 
rule  applies,  and  action  against  other  joint 
tort-feasors  is  barred,  even  though  satisfac- 
tion has  not  been  had  for  the  injury. 

As  far  as  the  position  of  the  court  goes,  it 
indicates  its  inclination  to  restrict  this  rule 
of  law,  as  far  as  it  thinks  that  it  may,  in 
order  to  do  justice.  I  have  a  similar  desire 
to  do  justice  in  this  case,  but  I  am  unable  to 
reach  this  desirable  end  by  construing  the 
language,  "I  hereby  release  and  discharge 
Ley  and  Company  [98]  from  all  claim  for 
damage,"  to  be  a  covenanat  not  to  sue  Ley 
and  Company  and  not  a  lease  of  Ley  and 
Company. 

The  opinion  of  the  court  reveals  how  surely 
experience  has  shown  the  judicial  mind  that 
this  rule  works  injustice.  It  operates  thus:  a 
person  for  a  nominal  sum  releases  one  of  sev- 
eral joint  tort-feasors  for  a  serious  injury ;  the 
law  says  he  may  not  recover  of  the  others 
the  balance  of  the  damage  suffered.  Obviously 
he  should  receive  satisfaction  for  his  damage, 
and,  if  he  has  received  partial  satisfaction 
from  one,  he  should  receive  from  the  others 
enough  to  give  him  complete  satisfaction. 
This  rule  of  law  was  established  by  the  courts 
because  it  then  seemed  to  bring  about  what 
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should  be  done  according  to  the  then  estab- 
lished judgment  of  society.  This  judgment 
of  society  or  custom  was  incorporated  in  a 
precedent  which  thus  became  the  law. 

The  result  reached  was  not  the  assertion  ol 
the  court's  will,  but  of  a  result  found  hy  the 
established  methods  of  the  law.  This  rule  of- 
law  was  the  result  of  growth.  In  such  man- 
ner the  common  law  has  grown;  and  its  flexi- 
bility and  capacity  for  adaptation  was  point- 
ed to  as  its  peculiar  boast  and  excellence  by 
Justice  Matthews  in  Hurt  ado  v.  California, 
110  U.  S.  516,  530,  4  S.  Ct.  Ill,  28  U.  S. 
(L.  ed.)  232. 

So  modifications  of  the  rule  may  be  had 
where  the  court  ascertains  that  the  rule  does 
not  represent  what  should  be  according  to  the 
settled  judgment  of  society.  And  in  like  man- 
ner one  rule  may  be  abrogated  and  another  set 
in  its  place.  Before  change  should  be  made 
the  utmost  care  should  be  exercised  to  ascer- 
tain whether  by  the  orderly  methods  of  the 
law  such  change  is  demanded. 

Where  property  rights  of  large  consequence 
have  become  vested  in  reliance  upon  the  rule, 
the  court  will  not  ordinarily  change  it. 

[99;]  Time  has  proved  that  the  rule  we 
are  considering  is  wrong  in  principle  and  in 
operation  promotes  injustice.  It  is  not  too 
much  to  say  that  the  numerous  opinions  of 
the  judges  demonstrate  this,  and  that  the 
settled  judgment  of  -society  and  of  the  pro- 
fession of  the  law  concur  in  the  belief  that 
this  rule  does  not  represent  what  ought  to  be 
where  property  rights  have  not  become  vested 
in  reliance  upon  the  rule.  Under  such  cir- 
cumstances it  is  better  that  the  rule  should 
be  changed  rather  than  modified  by  excep- 
tions which  are  sustained  by  a  forced  con- 
struction of  men's  agreements. 

That  court  best  serves  the  law  which  recog- 
nizes that  the  rules  of  law  which  grew  up  in 
a  remote  generation  may,  in  the  fullness  of 
experience,  be  found  to  serve  another  gener- 
ation badly,  and  which  discards  the  old  rule 
when  it  finds  that  another  rule  of  law  repre- 
sents what  should  be  according  to  the  estab- 
lished and  settled  judgment  of  society,  and 
no  considerable  property  rights  have  become 
vested  in  reliance  upon  the  old  rule.  It  is 
thus  great  writers  upon  the  common  law  have 
discovered  the  source  and  method  of  its 
growth,  and  in  its  growth  found  its  health 
and  life.  It  is  not  and  it  should  not  be 
stationary.  Change  of  this  character  should 
not  be  left  to  the  legislature. 

General  Statutes,  §  655,  provides  that  the 
discharge  of  several  joint  debtors  shall  not 
discharjre  the  other  joint  debtor.  The  com- 
mon law  by  this  statute  was  changed  as  to 
contract  obligations.  Since  our  court  is  un- 
able to  change  the  rule  as  to  tort  obligations 
this  statute  should  be  broadened  so  as  to  in- 
clude all  obligations,  whether  arising  in  tort 
or  in  contract. 


I  concur  in  holding  that  the  court  erred  in 
overruling  plaintifT's  demurrer  to  defendants' 
substituted  second  defense. 


NOTE. 

Effect  of  Release  of  Joint  Tortfeasor. 

Scope  of  Note,  279. 
General  Rule,  279. 
Reservation    of   Right    to    Sue   Other   Tort- 

Feasor,  280. 
Covenant  Not  to  Sue,  281. 
Partial  Satisfaction,  283. 


Scope  of  Note, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  effect  of  the  re- 
lease of  a  joint  tortfeasor.  The  earlier  cases 
on  the  subject  are  discussed  in  the  note  to 
McBride  v.  Scott,  1  Ann.  Cas.  61;  Ducey  v. 
Patterson,  11  Ann.  Cas.  393;  Matheson  v. 
O'Kane,  Ann.  Cas.  1913B  267 ;  Abb  v.  North- 
ern Pac.  R.  Co.  92  Am.  St.  Rep.  872,  and 
Louisville,  etc.  Mail  Co.  v.  Barnes,  111  Am. 
St.  Rep.  273. 

General  Rule, 

It  ia  held  generally  in  the  recent  cases  that 
since  one  who  has  been  injured  by  the  joint 
tort  of  two  or  more  persons  is  entitled  to  but 
one  satisfaction  a  release  of  one  of  the  joint 
tortfeasors  effects  the  release  of  all.  Tanana 
Trading  Co.  v.  North  American  Trading,  etc. 
Co.  220  Fed.  783,  136  C.  C.  A.  389;  Louisville, 
etc.  R.  Co.  V.  Allen,  67  Fla.  257,  65  So.  8, 
L.R.A.1915C  20;  Carpenter  v.  McElwain 
(N.  H.)  97  Atl.  660;  Casey  v.- Auburn  Tele- 
phone Co.  156  App.  Div.  66,  139  N.  Y.  S. 
579;  Stires  v.  Sherwood,  75  Ore.  108,  145 
Pac.  645;  Ingram  v.  Carlton  Lumber  Co.  77 
Ore.  633,  152  Pac.  256;  Smith  v.  Roydhouse, 
244  Pa.  St.  474,  90  Atl.  919;  Conway  v. 
Pottsville  Union  Traction  Co.  253  Pa.  St.  211, 
97  Atl.  1058.  See  also  Wagner  v.  Chicago,  etc. 
R.  Co.  266  111.  245,  Ann.  Cas.  1916A  778,  106 
N.  E.  809,  aflvrmed  239  U.  S.  452,  36  S.  Ct. 
136,  60  U.  S.  (L.  ed.)  379;  Gore  v.  Henrotin, 
165  111.  App.  222;  State  v.  Maryland  Electric 
R.  Co.  126  Md.  300,  95  Atl.  43,  L.R.A.1917A 
270 ;  Sircey  v.  Rees,  165  N.  C.  296,  71  S.  E. 
310;  Irwin  v.  Fetter  Brewing  Co.  101  Neb. 
409,  163  N.  W.  470 ;  McClure  v.  Pennsylvania 
R.  Co.  63  Pa.  Super.  Ct.  638;  Randall  v. 
Gerrick,  93  Wash.  522,  161  Pac.  357. 

But  in  Ridgeway  v.  Sayre  Electric  Co.  258 
Pa.  St.  400,  102  Atl.  123,  L.R,A.1918A  991. 
the  plaintiff  sued  to  recover  damages  for  the 
death  of  her  husband  as  the  result  of  the 
joint  negligence  of  his  employer  and  an  elec- 
tric company.  It  appeared  that  she  had  given 
a  release  of  her  rights  as  against  the  em- 
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ployer  in  consideration  of  insurance  paid  from 
the  insurance  fund  of  the  employer.  It  was 
held  that  the  electric  company  was  not  dis- 
charged by  the  release,  the  court  saying: 
"The  contention  of  defendant  is  that  the  neg- 
ligence of  the  telephone  company  concurred 
with  that  of  defendant,  that  the  cause  of  ac- 
tion was  a  joint  tort,  and  the  release  of  one 
was  a  bar  to  further  proceeding  against  the 
other.  The  rule  is  that  a  release  of  one  joint 
tortfeasor  releases  all.  This  is  based  on  the 
theory  that  the  injured  person  has  but  a  sin- 
gle claim  and  one  cause  of  action,  and  while  he 
may  sue  separately  as  many  persons  as  were 
connected  with  the  accident,  he  can  obtain  but 
one  satisfaction  of  the  claim;  consequently,  if 
the  release  offered  in  evidence  was  accepted 
by  plaintilT  in  satisfaction  of  her  claim  for 
injuries  sustained  by  the  death  of  her  hus- 
band through  the  joint  negligence  of  defend- 
ant and  the  telephone  company,  her  action 
is  barred.  In  determining  this  contention, 
the  primary  matter  to  be  considered  is  wheth- 
er there  was  joint  negligence  of  the  party 
released:  Conway  v.  Pottsville  Union  Trac- 
tion Co.  253  Pa.  St.  211,  97  Atl.  1058.  Before 
reaching  this  point  in  the  present  case,  we  are 
met  with  the  question  whether  or  not,  in  fact, 
this  proceeding  is  based  on  the  same  cause  of 
action  which  was  the  subject-matter  of  the 
release.  If  not,  the  question  whether  there 
was  joint  negligence  between  the  two  com- 
panies need  not  be  considered.  As  stated 
above  the  claim  of  plaintiff  against  the  tele- 
phone company  was  not  a  claim  for  negligence 
causing  the  death  of  her  husband.  Under  the 
insurance  plan  plaintiff  had  the  right  to 
elect  whether  she  would  bring  such  action 
against  the  telephone  company  or  accept  the 
benefits  of  the  insurance  fund.  She  elected  to 
adopt  the  latter  course.  The  release,  as  exe- 
cuted, is  broad  in  its  scope  and  includes  a 
release  of  claims  of  any  nature  that  might 
exist  because  of  the  death  of  her  husband, 
hence  there  is  no  doubt  of  its  being  an 
effectual  bar  to  a  subsequent  action  against 
the  telephone  company  for  alleged  negligence 
on  its  part.  Such  provision,  however,  does 
not  necessarily  convert  the  acquittance  into  a 
compromise  of  a  claim  for  damages  for  tort 
so  far  as  liability  of  third  persons  is  con- 
cerned. The  discharge  of  such  claim  was  a 
mere  incident  to  the  main  purpose  of  the 
release,  namely,  to  acknowledge  receipts  of 
the  benefits  due  under  the  insurance  fund — 
a  claim  solely  on  the  contract  of  insurance 
resulting  from  the  relation  of  employer  and 
employee." 

Conversely,  in  Clark  v.  New  England  Tel. 
Co.  220  Mass.  1,  118  N.  E.  348,  it  was  held 
tliat  a  release  given  by  an  administrator  to  a 
person  by  whose  negligence  the  intestate  was 
killed  d\f^  not  preclude  an  action  of  contract 
n^ainst  the  employer  of  the  intestate  for  the 
benefits  payable  from  an  insurance  fund. 


Beservatian  of  Bight  to  Sue  Other  Tort- 
feasor, 

It  seems  that  a  release  of  one  joint  tort- 
feasor which  expressly  states  that  it  is  not 
intended  to  release  the  other  or  which  in  any 
other  manner  attempts  to  reserve  the  right 
to  sue  the  other  will  operate  to  prevent  the 
release  of  the  person  thus  excluded. 

Thus  in  McDonald  v.  Goddard  Grocery  Co. 
184  Mo.  App.  432,  171  S.  VV.  650,  an  action 
for  malicious  prosecution,  it  appeared  that 
the  plaintiff  had  entered  into  a  covenant  not 
to  sue  and  to  dismiss  the  action  as  to  two 
joint  tortfeasors,  reserving  the  right  to  prose- 
cute such  action  as  to  others.  The  court 
in  holding  that  the  agreement  did  not  release 
a  person  as  to  whom  the  right  to  sue  was 
thus  reserved,  in  spite  of  a  statute  allowing 
contribution  after  judgment  between  wrong- 
doers, said:  "A  wrong  jointly  committed  by 
several  makes  each  liable  for  the  entire  in- 
jury, for  which  there  is  but  onie  satisfaction; 
and  therefore  a  release  of  one  is  a  release  of 
all.  And  where  a  sum  is  received  from  one 
or  more  of  several  wrongdoers,  not  in  full 
satisfaction,  but  in  consideration  of  the  in- 
jured party  agreeing  not  to  sue,  it  is  not  a 
release  at  all;  it  is  merely  a  covenant  not 
to  sue  those  paying.  By  so  doing  be  does 
not  release  any  of  them,  but  only  his  remedy 
against  those  with  whom  he  covenants.  He 
may  still  successfully  sue  all,  leaving  the 
right  to  those  with  whom  he  made  the  cove- 
nant to  sue  him  thereon:  Lacy  v.  Kinnaston, 
Holt  K.  B.  (Eng.)  178.  That  case  is  several 
times  reported :  1  Lord  Raymond  688,  2  Salk. 
573  and  3  Salk.  298;  12  Mod.  548,  and  is 
adopted  by  Lord  Kenyon  in  Dean  v.  Newhall, 
8  T.  R.  (Eng.)  168.  If  one  covenants  with  a 
single  wrongdoer  not  to  sue,  this  is  in  effect 
his  discharge,  for  if  he  then  sues  him  he  can 
turn  around  and  sue  the  covenantor  in  dam- 
ages on  the  covenant  in  identical  amount, 
and  therefore,  so  as  to  avoid  circuity  of  ac- 
tion, the  covenant  not  to  sue  a  single  wrong- 
doer is  a  discharge  of  the  action,  since  there 
is  nothing  left  against  any  other  person.  But 
not  so  where  there  are  others  left  to  whom 
the  cause  of  action  applies.  The  rule  is 
illustrated  in  this  way  in  3  Salk.  298,  supra: 
Where  W.  R.  enters  into  an  obligation  to 
H.  S.  who  covenants  never  to  sue  W.  R.; 
if  afterwards  he  does  sue  upon  it,  W.  R.,  to 
avoid  circuity  of  action,  may  plead  the  cove- 
nant in  bar  to  the  action,  for  H.  S.  by  his 
covenant  has  deprived  himself  of  all  remedy 
he  can  have  upon  the  bond ;  'but  if  W.  R.  and 
R.  W.  were  jointly  and  severally  bound  in  a 
bond  to  H.  S.,  who  covenants  never  to  sue 
W.  R.  upon  that  bond,  this  is  no  release  or 
defeasance  of  the  bond,  neither  can  it  be 
pleaded  in  bar  if  an  action  should  be  brought 
on  it,  because  it  doth  not  discharge  the  right, 
but  only  the  remedy  against  W.  R.,  for  he 
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still  hath  a  right  of-  action  against  R.  W., 
the  other  obligor;  therefore,  if  he  (the 
obligee)  should  bring  an  action  of  debt  upon 
this  bond  against  W.  R.,  he  is  put  to  his  ac- 
tion of  covenant  against  the  obligee,  which 
would  not  lie  if  this  covenant  was  a  release, 
because  a  release  to  one  obligee  is  a  release 
to  both/  This  rule,  coming  to  us  from 
early  times,  is  recognized  with  practical 
unanimity  to-day.  Why  should  an  injured 
party  not  be  allowed  to  receive  a  portion  of 
his  compensation  for  an  injury  from  some 
of  the  wrongdoers,  without  discharging  the 
others?  There  is  no  more  hindrance  to  free- 
dom of  contract  in  this  than  in  any  other  in- 
stance. The  parties  to  such  a  contract  knew 
that  if  the  covenant  not  to  sue  was  violated 
the  covenantees  could  have  their  action  for 
the  breach,  in  which  he  would  recover  the 
damages  flowing  from  such  breach.  The 
other  wrongdoers  had  no  cause  to  complain, 
for  in  fact  it  was  a  relief  to  them,  since,  as^ 
there  can  be  but  one  satisfaction,  whatever 
vas  paid  by  the  covenantees  lessened  their 
liability  that  much.  But  now,  since  the 
statute  (Sec  5431,  R.  8.  1909)  allows  con- 
tribution after  judgment  between  wrongdoers, 
it  may  be  said  the  others  have  an  interest  in 
seeing  that  no  injustice  is  done  them  by 
settlement  with  a  part  at  a  less  sum  than 
would  have  been  their  contributor^"  share  had 
they  been  defendanta  in  the  judgment.  The 
answer  to  this  is,  that  the  injured  party  now 
has  a  right  to  omit  any  wrongdoer  from  the 
action.  The  wrongdoers  sued  have  no  right 
to  demand  that  all  be  included  in  the  action, 
80  as  to  increase  the  contributors  to  the  pay 
ment  of  the  judgment,  and  thereby  lessen 
their  burden.  If,  therefore,  the  injured  party 
may  let  a  part  of  the  wrongdoers  go  free  and 
hold  the  others  for  his  full  injury,  why  should 
he  not  be  allowed  to  receive  part  compensa- 
tion for  hia  injury  from  one  or  more,  of  the 
wrongdoers  without  discharging  the  others, 
especially  when  he  does  not  increase,  but 
lessens,  the  burden  of  such  others.  So  there 
being  no  legal  disability  upon  the  right  to 
deal  with  a  part  without  releasing  the  others, 
and  there  being  no  wrong  done  to  those  not 
released,  there  would  seem  not  to  be  a  sem- 
blance of  reason  in  the  statement  that  a 
covenant  not  to  sue  a  part  will  operate  as  a 
release  of  all,  when  that  was  not  intended." 
In  Feighley  v.  C.  Hoffman,  etc.  Milling  Co. 
100  Kan.  430,  165  PAc.  276,  the  court,  in 
holding  that  a  release  given  to  a  joint  tort- 
feasor in  consideration  of  a  partial  payment 
for  injuries  received  by  the  plaintifT  whieJi 
reserved  the  right  to  proceed  against  the  other 
tortfeasor  would  not  discharge  the  latter  from 
liability,  said:  ''The  question  is  presented 
whether  or  not  under  the  stipulation  the 
plaintiffs  could  still  proceed  against  the  other 
defendants.  It  is  contended  that  the  plain- 
tiffs having   sued    the    defendants    as    joint 


tortfeasors,  each  wrongdoer  must  be  consid- 
ered as  approving  the  acts  of  the  other  and 
to  have  made  their  acts  his  own.  The  plain- 
tiffs might  have  elected  to  sue  them  separate- 
ly, but  it  is  argued  that  having  sued  them 
jointly  and  the  act  of  each  being  the  act  of  all, 
the  discharge  of  one  amounts  to  a  satisfaction 
of  the  injuries  done  by  all.  It  is  therefore 
insisted  that  the  release  given  by  the  plain- 
tiffs to  the  railroad  company  of  a  joint  lia- 
bility operates  to  extinguish  the  entire  dam- 
ages and  as  a  release  of  the  codefendant  of 
the  railway  company.  The  question  presented 
by  the  defendants  was  before  the  court  in 
Edens  v.  Fletcher,  79  Kan.  139,  98  Pac.  784, 
19  L.R.A.(N.S.)  618,  and  every  phrase  of  it 
was  carefully  considered.  It  was  not  the  in- 
tention of  the  parties  that  the  payment  made 
by  the  railway  company  and  the  release  given 
to  it  should  operate  as  a  release  of  the  others, 
and  ordinarily  the  law  gives  effect  to  the 
intention  and  agreements  of  the  parties  which 
are  based  upon  adequate  consideration  and 
are  not  contrary  to  good  morals  or  public 
policy.  All  imder stood  that  only  a  partial 
compensation  of  the  damages  was  made  by 
the  railway  company  as  it  settled  with  plain- 
tiffs by  paying  about  thirty  per  cent  of  the 
amount  of  their  claims,  and  to  leave  no  doubt 
there  was  a  speciflc  reservation  of  all  rights 
and  causes  of  action  against  the  other  de- 
fendants, and  an  express  statement  of  an 
intention  to  continue  the  suit  against  them 
for  the  remaining  liability.  In  the  Edens- 
Fletcher  case,  supra,  it  was  recognized  that 
the  authorities  were  in  conflict  on  the  ques- 
tion, but  it  was  decided  that  the  better  rule, 
and  one  which  is  well  sustained  by  modern 
authority,  is  that  the  intention  of  the  parties 
between  whom  the  agreement  of  release  is 
made  shall  control.  It  was  held  that:  'An 
acknowledgment  by  the  plaintiff  of  satisfac- 
tion against  two  of  several  defendants,  who 
are  sued  as  joint  wrongdoers,  will  not  release 
the  others,  where  the  instrument  offered  to 
show  such  release  shows  that  it  was  not  in- 
tended to  have  such  effect.  Where  such  ac- 
knowledgment of  satisfaction  contains  an  ex- 
press reservation  of  the  right  to  proceed 
against  the  other  joint  wrongdoers,  who  are 
codefendants  with  those  released,  and  other 
expressions  in  the  instrument  are  not  in- 
consistent with  the  retention  of  such  right, 
the  intention  of  the  parties  that  the  instru- 
ments should  not  operate  as  a  release  of  such 
codefendants  sufficiently  appears.'  (Syl.) 
See  also  Topeka  v.  Brooks,  99  Kan.  643,  164 
Pac.  285;  Scott  v.  Kansas  Stat?  Fair  Assoc. 
102  Kan.  653,  171  Pac.  634;  Covington  v. 
Westbay,  156  Kv.  839,  162  S.  W.  91.  And 
s<'e  the  it.ported  case. 

Covenant  Not  to  Sue, 

Distinguishing  a  covenant  not  to  sue  from 
a  release,  it  is  generally  held  that  a  covenant 
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not  to  sue  entered  into  between  one  of  several 
joint  tortfeasors  and  the  aggrieved  person 
does  not  discharge  the  liability  of  other  joint 
tortfeasors.  Balsley  v.  Hetzel,  182  111.  App. 
136;  Parry  Mfg.  Co.  v.  Crull,  56  Ind.  App. 
77,  101  N.  E.  756.  See  also  Johnson  v. 
Yon  Scholley,  218  Mass.  454,  106  N.  E.  17; 
Himmelberger-Harrison  Lumber  Co.  v.  Dallas, 
165  Mo.  App.  49,  146  N.  W.  95;  Pickett  v. 
\yren,  1S7  Mo.  App.  83,  174  S.  W.  156;  Ma- 
haney  v.  Independence  (Mo.)  183  S.  W.  1117; 
Roseville  Trust  Co.  v.  Mott,  86  N.  J.  L.  297, 
96  Atl.  402;  German  American  Coffee  Co.  v. 
O'Neil,  102  Misc.  165,  169  N.  Y.  S.  421 ;  Cin- 
cinnati, etc.  Traction  Co.  v.  Holbrock,  32 
Ohio  Cir.  Ct.  Rep.  724;  Lisle  v.  Anderson 
(Okla.)  159  Pac.  278,  L.R.A.1917A  128; 
Smith  v.  Dixie  Park,  etc.  Co.  128  Tenn.  112, 
120,  157  S.  W.  900 ;  Nashville  Interurban  Ry. 
V.  Gregory,  137  Tenn.  422,  193  S.  W.  1053*; 
Kropidiowski  v.  Pfister,  etc.  Leather  Co.  149 
Wis.  421,  135  N.  W.  839,  39  L.R.A.(N.S.) 
509. 

In  Mahaney  v.  Independence  (Mo.)  183 
S.  W.  1117,  it  appeared  that  the  plaintiff,  a 
lineman  in  the  employ  of  a  telephone  com- 
pany, had  accepted  money  from  his  employer, 
which  the  court  construed  as  a  settlement  of 
his  cause  of  action  from  the  evidence  pre- 
sented, for  injuries  received  while  at  work 
by  coming  into  contact  with  the  defendant's 
uninsulated  live  wire.  The  court  in  holding 
that  the  settlement  did  not  discharge  his 
cause  of  action  against  the  defendant,  said: 
Finally  it  is  urged  that  plaintiff  released 
his  demand  against  defendant  by  accepting, 
after  his  injury,  a  check  for  $50  and  another 
for  $350  from  his  employer.  The  uncontra- 
dicted evidence  is  that  the  first  check  was 
received  in  payment  of  wages  and  the  second 
in  payment  of  doctor's  and  hospital  bills 
plaintiff  incurred  on  account  of  his  injuries. 
There  is  no  pretense  that  a  settlement  of  his 
cause  of  action  was  intended,  and  the  most 
that  could  be  inferred  from  the  evidence  Is 
that  plaintiff,  when  he  received  the  larger 
check,  agreed  not  to  sue  the  telephone  com- 
pany. Such  agreement  would  not  constitute 
a  settlement  and  discharge  of  the  cause  of 
action,  nor  operate  as  a  release  of  defendant." 

In  Balsley  v.  Hetzel,  182  111.  App.  136,  it 
was  held  on  appeal  that  a  covenant  not  to  sue 
entered  into  between  one  of  two  joint  tort- 
feasors and  the  injured  person  whereby  the 
action  was  dismissed  as  to  the  covenantee 
neither  resulted  in  releasing  the  other  tort- 
feasor as  to  his  liability  or  the  remaining 
covenantee  tortfeasor,  it  being  a  question  for 
the  jury  whether  the  covenant  was  made  in 
full  satisfaction  of  the  plaintiff's  claim 
ngainst   the   covenantee. 

In  German  American  Coffee  Co.  v.  O'Neil, 
102  Misc.  165,  160  X.  Y.  S.  421,  an  action 


against  one  of  several  joint  wrongdoers, 
wherein  it  appeared  that  the  administrator 
of  another  of  the  co joint  tortfeasors  had  set- 
tled the  estate's  liability  for  the  tort,  the  ap- 
pellate court  held  that  the  settlement  should 
be  construed  as  a  covenant  not  to  sue,  and  did 
not  release  the  other  tortfeasor.  The  court 
said:  ''There  seems  to  be  no  adequate  reason 
for  extending  the  somewhat  strictly  artificial 
rules  of  the  common  law  applicable  to  joint 
relationship  to  a  case  where,  under  the  com- 
mon law,  a  surviving  wrongdoer  could  not, 
in  an  action  brought  by  the  injured  person, 
be  joined  with  the  legal  representatives  of  a 
deceased  wrongdoer,  unless  the  remedial  stat- 
ute clearly  indicates  that  the  legal  representa- 
tives of  the  deceased  must  be  deemed  jointly 
liable  with  the  surviving  tortfeasors.  But, 
aside  from  all  that  has  been  said,  if  the  action 
maintainable  under  section  120  of  the  Dece- 
dent Estate  Law  may  be  brought  'in  the  same 
manner  and  with  the  like  effect  in  all  respecU 
as  actions  founded  upon  contracts,'  it  should 
follow  that  section  1942  of  the  Code  of  Civil 
Procedure  is  applicable  to  the  underlying 
question  involved  in  this  motion.  That  sec- 
tion provides  that  a  joint  debtor  may  make  a 
separate  composition  with  his  creditor,  and 
that  such  composition  or  release  'does  not 
impair  the  creditor's  right  of  action  against 
any  other  joint  debtor,  or  his  right  to  take 
any  proceeding  against  the  latter,  unless  an 
intent  to  release  or  exonerate  him  appears 
affirmatively  upon  the  face  thereof.*  The  rule 
recognized  in  Gilbert  v.  Finch,  173  N.  Y.  455, 
66  N.  E.  133,  93  Am.  St.  Rep.  623,  61  L.R.A. 
807,  that  a  release  to  one  of  the  number  of 
joint  tortfeasors  releases  the  others,  unless 
there  affirmatively  appears  on  the  face  of 
such  a  release  an  express  reservation  of  the 
right  to  pursue  the  others,  should  therefore 
give  way  in  the  case  of  a  release  given  to  the 
legal  representatives  of  a  deceased  wrong- 
doer to  the  rule  applicable  to  cases  arising 
under  contracts.  In  other  words,  if  the  action 
brought  against  the  representatives  of  a 
deceased  wrongdoer  shall  have  the  'like  effect 
in  all  respects'  as  actions  founded  upon  con- 
tract, why  should  not  the  person  injured  have 
the  right  to  settle  with  the  legal  representa- 
tives of  the  deceased  wrongdoer,  without  im- 
pairing his  right  to  continue  his  'actions 
against  the  surviving  wrongdoers  to  the  ex- 
tent of  the  balance  of  his  claim,  unless  an 
intent  to  release  the  other  tortfeasors  appears 
affirmatively  upon  the  face  of  the  release. 
The  intent  of  the  parties  to  the  release  Ts  the 
controlling  element.  It  seems  to  me  that  the 
circumstances  under  which  the  release  was 
executed  by  the  plaintiff  to  the  legal  repre- 
sentative of  the  Johnston  estate  clearly  indi- 
cates that  there  was  no  intention  thereby  to 
release  the  defendant." 


DWY  V.  CONNECTICUT  CO. 

89  Conn.  Ik- 
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partial  Satisfaction. 

It  is  generally  held  that  the  amount  paid 
by  a  joint  tortfeasor  for  a  release  is  to  be 
deducted  from  the  total  amount  of  the  dam- 
ages recovered  by  the  releasor  in  an  action 
against  another  tortfeasor.  Topeka  v.  Brooks, 
99  Kan.  643,  164  Pac.  285;  Louisville  v. 
NichoUs,  158  Ky.  516, 165  S.  W.  660;  Himmel- 
berger-Harrison  Lumber  Co.  v.  Dallas,  165 
Mo.  App.  49,  146  X.  W.  95 ;  Kropidlowski  v. 
Pfister,  etc.  Leather  Co.  149  Wis.  421,  135  N. 
W.  839,  39  L.R.A.(N.S.)  509.  See  also  Slade 
V.  Sherwood  (N.  C.)  95  S.  E.  557.  And  see 
the  reported   case. 

Thus  in  Mason  v.  Stephens,  168  N.  C.  370, 
84  S.  £.  527,  the  court  said  in  holding  that 
an  amoimt  received  in  consideration  of  a 
covenant  not  to  sue  a  joint  tortfeasor  re- 
leased the  other  joint  tortfeasor  to  the  extent 
of  the  paid  amount:  ''Besides,  if  it  had  been 
for  the  entire  amount,  an  agreement  for  a 
valuable  consideration  not  to  sue  one  joint 
tortfeasor,  or  a  dismissal  of  the  action  as  to 
him,  does  not  release  the  other  but  only  to  the 
extent  of  the  payment  made.  Chicago  v. 
Babcock,  143  111.  358,  32  N.  £.  271 ;  Jaggard 
on  Torts,  §  117;  38  Cyc.  538.  It  does  not 
have  the  same  effect  as  th^  absolute  release 
of  one  tortfeasor  which  it  has  been  held 
releases  the  other.  Indeed,  the  lumber  com- 
pany received  the  lumber  from  the  defendant 
Stephens,  or  rather  eut  it  under  a  contract 
with  him,  and  the  nonsuit  as  to  the  lumber 
company  could  do  no  harm  to  Stephens,  who 
had  no  action  against  the  company  in  any 
event." 

In  Covington  v.  Westbay,  156  Ky.  839,  162 
S.  \V.  91,  the  court,  in  holding  that  a  release 
given  to  a  joint  tortfeasor  in  part  satisfac- 
tion of  injuries  sustained  should  be  credited 
to  the  other  tortfeasor  on  whatever  judgment 
was  obtained  against  it,  said:  "We  are  con- 
vinced from  all  proof  in  the  case  that  there 
was  an  understanding  between  the  attorneys 
for  the  Marsden  Company  and  the  appellee's 
attorney,  prior  to  the  trial,  that  this  amount 
was  to  be  offered  and  accepted  and  the  Mars-, 
den  Company  was  to  be  released  and  the  case 
dismissed  against  it,  and  that  the  dismissal 
was  in  conformity  with  the  understanding. 
The  question  to  be  determined  is  whether 
this  operated  as  a  release  of  the  appellant, 
it  being  a  joint  tortfeasor.  Our  opinion  is 
that  if  the  appellee  had  accepted  this  $1000 
in  settlement  of  his  cause  of  action  or  claim 
for  damages,  then  it  would  have  operated  as 
a  release  and  a  bar  to  any  other  proceeding 
against  appellant  on  account  thereof.  But 
it  is  shown  by  the  proof,  without  contradic- 
tion, that  it  was  accepted  as  only  part  satis- 
faction and  a  release  of  the  Marsden  Com- 
pany, but  not  in  satisfaction  of  his  cause  of 
tetion  and  claim  for  damages.     .     .     .    'We 


are  unable  to  understand  why  a  part  satis- 
faction and  release  of  one  tortfeasor  can  be 
considered  as  complete  satisfaction  for  his 
claim  for  damages  and  operate  as  a  bar  to 
his  cause  of  action  against  the  other  tort- 
feasor. There  can  be  no  good  reason  for  this. 
The  collection  of  the  part  satisfaction  from 
one  tortfeasor  is  a  benefit  to  the  others.  Un- 
der the  law,  there  is  no  right  of  contribution 
existing  between  tortfeasors.  The  law  itself 
does  not  look  with  favor  upon  wrongdoers. 
They  are  unlike  obligors  in  an  ordinary  con- 
tract where  the  right  of  contribution  is  given. 
The  law  ought  not  to  be  that  a  release  of  one 
tortfeasor  by  his  making  a  partial  satisfac- 
tion for  the  wrongdoing  should  operate  as  a 
release  of  the  other  wrongdoer.  The  law 
looks  with  favor  upon  compromise  and  settle- 
ment. It  is  not  the  intention  of  the  law 
to  force  people  into  litigation  and  prevent 
settlements  out  of  court.  But  to  uphold  the 
rule  contended  for  by  appellant,  such  a  re- 
sult would  follow.'  We  are  unable  to  distin- 
guish the  foregoing  case  from  the  case  at 
bar.  In  the  former  case  the  evidence  showed 
that  in  consideration  of  the  sum  received  from 
the  Marsden  Company  that  company  was  to 
be  released  and  the  case  dismissed  against  it. 
In  the  case  under  consideration  the  contract 
of  settlement  showed  that  in  consideration  of 
$750  received  from  the  street  car  company 
plaintiff  released  and  discharged  that  defend- 
ant from  all  further  liability  to  her." 

However,  in  Nashville  Interurban  Ry.  v. 
Gregory,  137  Tenn.  422,  193  S.  W.  1053,  the 
court  held  that  the  amount  paid  by  a  joint 
tortfeasor  under  a  covenant  not  to  sue  would 
not  effect  a  reduction  of  the  amount  of  a 
recovery  as  against  the  other  joint  tortfeasor, 
saying:  *'It  is  difficult  to  see  how  a  simple 
covenant  not  to  sue  one  tortfeasor  could 
affect  or  reduce  the  liability  of  another  tort- 
feasor. It  is  true  that  there  can  be  but  one 
satisfaction  for  an  injury,  but  in  the  case 
before  us  the  parties  expressly  contracted 
that  the  sum  received  was  not  intended  as  a 
satisfaction  of  plaintiff's  claim  for  damages. 
A  covenant  not  to  sue  does  not  extinguish  the 
cause  of  action.  It  is  not  a  defense  to  a 
suit  on  such  cause  of  action.  Tlie  remedy  of 
the  covenantee  is  to  bring  his  action  for 
breach  of  covenant,  although  in  some  of  the 
cases  noted  above  the  covenantee  has  been 
allowed  to  plead  the  covenant  to  avoid  cir- 
cuity. Inasmuch  as  such  a  covenant  can  only 
be  pleaded  by  the  covenantee  by  way  of  set-off 
or  recoupment  and  is  not  a  satisfaction  of  the 
claim  for  damages,  it  is  difficult  to  understand 
how  it  could  be  available  at  all  to  another 
tortfeasor,  either  to  bar  the  suit  against  him 
or  to  reduce  the  recovery  had  against  him. 
He  had  no  semblance  of  rig]}t  to  a  cross- 
action.  We,  therefore,  think  the  trial  judge 
correctly   declined   to   charge   those   requests 
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which  had  the  effect  of  instructing  the  jury 
to  credit  the  defendant  interurban  company 
with  the  amount  received  by  the  plaintiff 
from  the  telephone  company  upon  the  cove- 
naQt  not  to  sue." 


STATE 


V. 


New  Jersey  Court  of  Errors  and  Appeals 

June  19,  1916. 

89  N.  J,  Law  187;  98  Atl.  413. 


Indiotments  —  Eifeot  of  Defects  in  Pre* 
liminary  Ezaminatioii  —  Objeotlon 
after  Plea  of  Guilty. 

When  a  defendant  pleads  guilty  to  a  crim- 
inal offense  charged  in  an  indictment — or  an 
allegation  when  that  is  preferred  upon  indict- 
ment being  waived — ^he  cannot  avoid  the 
consequences  of  his  plea  and  reverse  the 
judgment  entered  upon  it  by  showing  that  the 
preliminary  complaint  before  the  magistrate 
recited  a  name  as  that  of  his  accuser  other 
than  that  in  the  indictment  or  allegation,  and 
also  because  the  complaint  was  signed  with 
still  another  name — ^being  neither  the  one  in 
the  caption  of  the  complaint  nor  the  one  used 
in  the  indictment  or  allegation;  and  especi- 
ally so  when  no  such  question  was  raised  in 
the  trial  court. 

Rape  —  S-affieienoy  of  Indietment* 

To  aver  that  a 'man  forcibly  and  against 
the  will  of  a  female  did  carnally  know  her,  is 
the  same  as  to  aver  that  he  carnally  knew  her 
forcibly  and  against  her  will.  There  is  no 
statute  or  rule  of  law  prescribing  the  order 
in  which  these  collocations  of  words  shall 
precede  and  follow  one  another  in  an  indict- 
ment or  allegation. 

Same. 

In  an  indictment  or  allegation  for  rape  it 
is  not  necessary  to  charge  that  the  offense  was 
committed  forcibly  and  against  the  will  of  the 
woman.  It  is  sufficient  if  it  charges  that  the 
defendant  feloniously  did  ravish  and  carnally 
know  her. 

Same. 

An  allegation  for  rape  (indictment  being 
waived)  examined  and  held,  construing  its 
several  phrases  together  and  reading  them  in 
connection  with  one  another,  that,  in  fact, 
it  charges  the  defendant  with  carnal  knowl- 
edge of  a  certain  woman  forcibly  and  against 
her  will. 

Appeal  and  Error  —  Questions  Not 
Raised  Belo^w. 

A  question  not  presented  and  argued  in  the 
court  below  will  be  held  to  have  l^n  waived 
and  abandoned,  and  will  not  be  considered  in 
an  appellate  tribunal 


Criminal  I«aw  —  Riffht  to  Oonasol  be-* 
fore  Pleading. 

A  person  accused  of  crime  is  not  entitled 
to  the  benefit  of  counsel  to  advise  him  as  to 
whether  or  not  he  shall  confess,  but  only  for 
defense,  and  when  the  record  in  a  criminal 
case  does  not  disclose  whether  the  defendant 
was  of  ability  to  procure  counsel  or  whether 
he  requested  that  counsel  be  assigned  to  him, 
it  will  be  assumed  that  he  failed  to  invoke  the 
privilege. 

[See  note  at  end  of  this  case.] 

Order  for  Trial  —  Necessity. 

When  a  person  who  is  charged  with  an 
offense  triable  before  the  court  of  quarter  ses- 
sions waives  indictment  and  trial  by  jury  and 
requests  to  be  tried  immediately  before  the 
court,  it  is  not  necessary  for  the  judge  to 
sign  an  order  in  writing  for  the  trial  of  the 
accused. 

( Syllabus  by  court. ) 

'EftOT  to  Supreme  Court. 

Criminal  action.  William  Heyer  convicted 
of  rape  and  brings  error.  TTie  facts  are 
stated  in  the  opinion.     Affirmed. 

WUliam  R.  Wilaon  for  plaintiff  in  error* 
Alfred  A.  Steiti  and  Martin.  P.  O'Connor 
for  defendant  in  error. 

[188]  Walkb»,  C. — The  record  in  this  case 
discloses  a  conviction  of  the  defendant  of 
the  crime  of  rape  upon  his  plea  of  guilty. 
He  brings  error  and  makes  numerous  assign- 
ments; those  only  which  go  to  the  record 
being  available  to  him,  as  no  exceptions  were 
taken  in  the  progress  of  the  cause  in  the 
trial  court. 

It  is  contended  that  the  judgment  is  in- 
valid because  in  the  complaint  it  was  re- 
cited that  it  was  made  by  Annie  Atamcuk, 
but  was  signed  by  Anna  Atamacuk.  The 
defendant  waived  trial  by  Indictment  and 
the  prosecutor,  by  virtue  of  the  statute,  pre- 
ferred an  allegation  against  him  charging  the 
commission  of  rape  upon  Anna  Starncuk. 
Counsel  argues  that  these  variances  are  fatal. 
This  is  not  so,  at  least  for  this  reason:  the 
defendant,  when  'arraigned  to  plead  upon  the 
allegation  which  charged  him  with  having 
committed  a  rape  upon  Anna  Starncuk, 
pleaded  guilty,  and  for  this  offense,  namely,, 
rape  upon  Anna  Starncuk,  so  preferred 
against  him,  he  was  by  the  court  adjudged 
guilty  upon  his  plea,  and  sentenced. 

When  a  defendant  pleads  guilty  to  a  crimi- 
nal offense  charged  in  an  indictment — or  an 
allegation  when  that  is  preferred  upon  in- 
dictment being  waived — ^he  certainly  cannot 
avoid  the  consequences  of  his  plea  and  re- 
verse the  judgment  entered  upon  it,  by  show- 
ing that  the  preliminary  complaint  before 
the  magistrate  recited  a  name  as  that  of  hia 
accuser  other  than  that  in  the  indictment  or 
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allegation,  and  also  because  the  complaint 
was  signed  by  still  another  name — ^being 
neither  the  one  in  the  caption  of  the  com- 
plaint nor  the  one  used  in  the  indictment  or 
allegation;  and  especially  so  when  no  point 
of  it  was  made  in  the  trial  court. 

[189]  It  is  next  contended  that  the  allega- 
tion does  not  charge  rape,  but  only  assault 
and  battery,  for  which  the  defendant  was  not 
tried.  He  had  no  trial  because  he  pleaded 
guilty.  If  the  objection  that  rape  was  not 
charged  were  valid,  and  if  it  were  to  be  held 
that  the  conviction  could  be  sustained  for 
assault  and  battery,  the  sentence  imposed — 
the  maximum  of  which  was  for  rape — could 
be  corrected  here  or  sent  to  the  court  below 
for  that  purpose.  State  v.  Huggins,  84  N. 
J.  L.  254,  87  Atl.  630. 

The  pertinent  language  of  the  allegation 
is  this:  "that  the  said  William  Hever  on  the 
twenty-sixth  day  of  November,  in  the  year 
of  our  Lord  nineteen  hundred  and  thirteen^ 
at  the  city  of  Elizabeth,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  this 
court,  then  and  there  being,  did  feloniously 
and  forcibly  and  against  the  will  of  one  Anna 
Stamcuk,  a  woman,  make  an  assault  upon 
the  body  of  her  the  said  Anna  Stamcuk,  and 
did  then  and  there  feloniously  ravish  and  car- 
nally know  her  the  said  Anna  Starncuk." 

Rape  at  coipmon  law  is  defined  by  Black- 
stone  as  "the  carnal  knowledge  of  a  woman 
forcibly  and  against  her  will."  4  Black.  Com. 
210. 

Our  Crimes  act  (Comp.  Stat.  p.  1783,  § 
115)  provides  that  "any  person  who  shall 
have  carnal  knowledge  of  a  woman  forcibly 
against  her  will,"  shall  be  guilty  of  a  high 
misdemeanor.  There  is  here  no  departure 
from  Mr.  Justice  Blackstone's  definition. 
The  only  difference  between  these  definitions 
and  the  terms  employed  to  charge  the  crime 
in  the  allegation  in  the  case  at  bar  is,  that 
in  the  Commentaries  the  phrase  is  "forcibly 
4ind  against  her  yrilY*  and  in  the  Statute  it 
is  "forcibly  against  her  will,"  both  follow- 
ing the  words  "carnal  knowledge  of  a  woman," 
while  in  the  allegation  the  words  "forcibly 
and  against  the  will  of,"  etc.,  preclude  the 
words  "and  did  then  and  there  feloniously 
ravish  and  carnally  know  her,"  etc. 

To  aver  that  a  man  forcibly  and  against 
the  will  of  a  female  did  carnally  know  her, 
is  the  same  as  to  say  that  he  carnally  knew 
her  forcibly  and  against  her  will.  Iliere  is 
no  [190]  statute  or  rule  of  law  prescribing 
the  order  in  which  these  collocations  of  words 
shall  precede  and  follow  one  another  in  an 
indictment  or  allegation. 

It  is,  however,  contended  that  because  the 
allegation  avers  that  the  defendant  "did 
feloniously  and  forcibly  and  against  the  will 
of  Anna  Stamcuk,  a  woman,  make  an  assault 
upon  the  body  of  her  the  said  Anna  Starn- 
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cuk,"  that,  notwithstanding  the  immediately 
following  words,  "and  did  then  and  there 
feloniously  ravish  and  carnally  know  her  the 
said  Anna  Stamcuk,"  it  only  charged  an  as- 
sault and  battery,  because  the  wbrds  ''forci- 
bly against  her  will"  precede  the  averment 
of  the  assault  and  battery,  neither  immedi- 
ately preceded  nor  followed  the  charge  of  rav- 
ishment and  carnal  knowledge,  which  latter 
charge  was  written  after  a  comma,  and  that, 
therefore,  the  ravishment  and  carnal  knowl- 
edge is  not  averred  to  have  taken  place  forci- 
bly and  against  the  will  of  the  woman. 

The  phrases  just  quoted  are  all  part  of 
the  context  of  a  single  sentence,  and  the  sen- 
tence is  not  to  be  defeated  as  a  criminal 
pleading  if  it  can  rationally  and  reasonably 
be  construed  to  charge  an  offense  which,  ap- 
parently, it  was  intended  to  charge.  When 
the  pleader  said  that  the  prisoner  did  feloni- 
ously ravish  and  carnally  know  the  woman 
he  undoubtedly  meant  to  charge  rape. 

In  1  Bouv.  L.  Diet.  (Rawles*  Rev.)  654,  in 
defining  "context"  it  is  stated : 

"It  is  the  general  principle  of  legal  inter- 
pretation that  a  passage  or  phrase  is  not  to 
be  understood  absolutely  as  if  it  stood  by 
itself,  but  is  to  be  read  in  the  whole  of  the 
context,  i.  e.,  in  its  connection  with  the  gen- 
eral composition  of  the  instrument.  .  .  . 
It  not  unfrequently  happens  that  two  provi- 
sions of  an  instrument  are  conflicting;  each 
is  then  the  context  of  the  other,  and  they 
are  to  be  taken  together  and  are  understood 
as  to  harmonize  with  each  other  so  far  as 
may  be,  and  to  carry  out  the  general  intent 
of  the  instrument." 

As  before  remarked  the  phrases  under 
consideration  are  all  within  a  single  sentence, 
and,  it  seems  to  us,  when  it  was  charged  that 
the  defendant  did  feloniously  and  forcibly 
and  [191]  against  the  will  of  the  woman  make 
an  assault  upon  her  body  and  did  then  and 
there  feloniously  ravish  and  carnally  kno^ 
her,  a  single  offense  was  charged,  that  is,  a 
ravishment  and  carnal  knowledge  of  the  body 
of  the  woman  which  was  necessarily  involved 
in  an  assault  upon  her.  Besides,  the  word 
"ravish"  in  and  of  itself  necessarily  implies 
ftnrce.  So  that,  even  conceding  that  the  charge 
of  a  felonious  assault  against  the  will  of 
the  woman,  followed  by  an  averment  that 
she  was  then  and  there  forcibly  ravished  and 
carnally  known,  restricted  the  charge  to  an 
offense  against  her  will  to  that  of  an  assault 
upon  her  only,  nevertheless,  subsequent  aver- 
ments that  she  was  then  and  there  feloni- 
ously ravished  and  carnally  known,  neces- 
sarily imply  that  the  ravishment  and  carnal 
knowledge  was  accomplished  forcibly  and 
against  her  will.  The  word  "ravish"  is  de- 
fined in  Webs.  New  Int.  Diet.,  inter  alia,  "to 
have  carnal  knowledge  of  a  woman  by  force 
and  against  her  will."     And,  moreover,  the 
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words  ^'feloniously  did  ravish  and  carnally 
know"  imply  that  the  act  was  done  forcibly 
and  against  the  will  of  the  woman.  This 
was  expressly  decided  in  Harman  v.  Com. 
12  Serg.  &  It  (Pa.)  69,  wherein  Chief  Jus- 
tice Tilghman  said  (at  p.  70),  speaking  of 
one  of  the  assignments  of  error  in  that  case: 

"The  second  is,  that  the  offense  is  not 
charged,  in  the  indictment,  to  have  been  com- 
mitted, forcibly  cmd  against  the  will  of  the 
woman.  The  expressions  are,  ^that  he  feloni- 
oualy  did  ravish,  and  oamally  know  her.'  I 
am  of  opinion,  that  this  is  sufficient.  The 
word  ravish  implies  force  and  violence  in  the 
man,  and  want  of  consent  in  the  woman. 
That  the  indictment  need  not  aver,  that  the 
rape  was  committed  against  the  tciU  of  the 
tooman,  seems  to  be  the  opinion  of  authors 
of  the  highest  authority.  Lord  Hale,  in 
enumerating  the  essential  parts  of  the  in- 
dictment, says,  that  is  must  contain  the 
words,  felonice  rapuit  and  camaliter  cogno- 
vit, 1  Hale  632.  Hawkins  thinks  that  the 
rape  is  sufficiently  ascertained,  by  the  words 
felonice  repuit,  without  adding  ca/maliter 
cognovit.  Hawk.  bk.  2,  ch.  25,  §  56.  Ghitty, 
one  of  the  latest  writers  on  criminal  law, 
says,  the  indictment  must  charge  the  offense 
[192]  to  have  been  committed  feloniously, 
and  contain  the  technical  word  ravished. 
Whether  it  must  also  charge,  that  the  de- 
fendant had  caainal  knowledge  of  the  woman, 
he  considers  doubtful,  but  advises  the  inser- 
tion of  those  words.  3  Chit.  Crim.  L.  812. 
East,  in  his  treatise  on  Criminal  Law  (first 
volume,  p.  447),  says,  the  indictment  must 
charge,  that  the  defendant  feloniously 
ravished  her.  It  may  fairly  be  concluded, 
from  all  these  authorities,  that  the  words 
agadnst  her  tdll,  are  not  essential;  and  cer- 
tainly the  word  raivish,  as  commonly  under- 
stood, implies  that  it  was  against  her  toill.'* 

This  decision,  based  as  it  is  upon  the  high- 
est authority,  clearly  shows  that  in  an  in- 
dictment or  allegation  for  rape  it  is  not 
necessary  to  charge  that  the  offense  was  com- 
mitted forcibly  and  against  the  will  of  the 
woman.  It  is  sufficient  if  it  charges  that 
the  defendant  feloniously  did  ravish  and  car- 
nally know  her.  However,  construing  the 
several  phrases  together,  we  have  no  diffi- 
culty in  holding  that  the  allegation  before 
us  does,  in  fact,  charge  the  defendant  with 
carnal  knowledge  of  the  woman  forcibly  and 
against  her  will. 

Counsel  insists  that  defendant's  conviction 
is  irregular  for  the  reason  that  the  defendant 
is  a  young  man  and  was  not  represented  by 
counsel,  and  that  the  charge  being  of  such 
a  grave  nature,  if  this  court  thinks  it  is 
rape,  the  lower  court  should  not  have  per- 
mitted him  to  plead  unless  represented  by 
counsel.  We  have  been  pointed  to  no  author- 
ity to  the  effect  that  young  men  should  not 


be  permitted  to  plead  guilty  to  serious  offenses 
without  the  advise  of  counsel.  This  sugges- 
tion is  aliunde  the  record;  and  it  has  been 
repeatedly  decided  that  a  question  not  pre- 
sented and  argued  in  the  court  below  will 
be  held  to  have  been  waived  and  abandoned 
and  will  not  be  considered  in  an  appellate 
tribunal.  See  the  cases  in  N.  J.  Dig.  Anno. 
tit.  "Appeal  and  Error,"  6  (a).  But  if  we 
were  called  upon  to  decide  whether  the  de- 
fendant was  entitled  to  counsel  to  advise  him, 
a  perfect  answer  would  be  found  in  State 
V.  Murphy,  87  N.  J.  L.  515,  94  Atl.  640,  where- 
in it  was  held  that  one  accused  of  crime  ia 
not  entitle^,  to  the  benefit  of  counsel  to  ad- 
vise him  as  to  whether  or  not  he  shall  con- 
fess, [193]  but  only  for  defense,  and  that 
when  the  record  in  a  criminal  case  does  not 
disclose  whether  the  defendant  was  of  ability 
to  procure  counsel  or  whether  he  requested 
that  counsel  be  assigned  to  him,  it  will  be 
assumed  that  he  failed  to  invoke  the  privilege. 
This  record  is  silent  on  thoQc  questions,  and 
as  a  defendant  must  at  least  request  the  as- 
signment of  counsel  to  defend  him,  in  or- 
der to  obtain  such  service,  that  objection 
in  this  case  is  unavailing. 

It  is  stated  that  defendant  applied  to  be 
tried  in  the  Court  of  Quarter  Sessions,  but 
that  no  order  was  made  for  his  trial  in  that 
court,  and  that  he  was  arraigned  before  the 
judge  of  the  Court  of  Common  Pleas  consti- 
tuting the  Court  of  Special  Sessions,  not 
sitting  as  a  judge  of  that  court,  pleaded,  was 
adjudged  guilty  and  sentenced,  etc.  And 
this  is  asserted  to  be  legal  error. 

The  allegation  of  rape  against  the  defend- 
ant was  entitled  in  the  Court  of  Special  Ses- 
sions and  the  record  disclose  that  at  a 
Court  of  Special  Sessions  holden  before  the 
judge  of  the  Court  of  Common  Pleas  consti- 
tuting the  Court  of  Special  Sessions,  ^he  de- 
fendant was  set  to  the  bar,  pleaded  guilty 
and  the  prosecutor  moved  for  judgment,  etc. 
The  contention,  therefore,  that  the  defendant 
pleaded,  was  convicted  and  sentenced  in  the 
pleas  and  not  in  the  sessions  is  merely 
specious.  There  appears  in  the  return  to  the 
writ  of  error  the  form  of  an  order  to  be 
made  by  the  judge  of  the  Court  of  Common 
Pleas  and  Court  of  Special  Sessions,  order- 
ing a  session  of  the  Court  of  Special  Sessions 
to  be  held  for  the  trial  of  the  accused  to  meet 
at  the  court  house  in  Elizabeth,  on  Decem- 
ber oth,  1913.  That  is  the  day  when  the 
plea  was  taken  and  the  judgment  entered. 
The  form  of  order  was  not  signed.  The  Crimi- 
nal Procedure  act  (Comp.  Stat.  p.  1824,  § 
12)  provides  that  the  judge  of  the  Court  of 
Common  Pleas  of  each  county  shall  consti- 
tute a  Court  of  Special  Sessions  in  and  for 
such  county.  And  section  13  provides  that 
when  any  person  is  charged  with  an  offense 
triable  before  the  Court  of  Quarter  Sessions, 
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and  tbe  accused  shall  m  writing  signed  by 
him,  addressed  to  the  prosecutor,  waive  in- 
dictment and  trial  by  jury  [194]  and  re- 
quest to  be  tried  immediately  before  the 
Court  of  Special  Sessions,  it  shall  be  the 
duty  of  the  prosecutor  to  report  such  fact 
to  the  judge  of  the  Court  of  Special  Sessions 
and  unless  the  judge  of  that  court  shall  deny 
8uch  request,  he  shall,  with  all  due  and  rea- 
sonable speed,  proceed  to  hold  a  session  of 
the  Court  of  Special  Sessions  and  try  the 
person  so  charged,  and  determine  and  ad- 
judge his  guilt  or  innocence.  There  is  no 
requirement  that  the  judge  shall  make  and 
sign  an  order  in  writing  for  the  trial  of  an 
accused  waiving  an  indictment  and  pleading 
to  an  allegation.  That  the  defendant  had 
notice  of  the  time  ahd  place  of  trial  in  this 
cause  is  shown  by  the  fact  that  he  appeared 
and  pleaded.  There  is  nothing  in  the  ob- 
jection that  a  formal  order  should  have  been 
made. 

This  disposes  of  all  the  questions  presented 
by  the  record,  and,  there  being  no  error,  the 
judgment  must  be  affirmed. 

For  aflSrnuince:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Parker,  Mintum, 
Kalisch,  Terhune,  Hepponheimer,  Williams, 
Taylor,  J  J.— 11. 

For  reversal:  None. 


NOTE. 

Right  of  Aoonaed  Peraon  to  Benefit  of 
Counsel  before  PleadisK. 

The  purpose  of  this  note  is  to  review  the 
cases  passing  on  the  right  of  a  person  ac- 
cused of  a  crime  to  the  benefit  of  counsel  be- 
fore pleading.  For  a  discussion  of  the  right 
of  the  accused  to  try  his  own  case  without 
an  attorney  and  the  elTect  thereof,  see  the 
note  to  Dietz  v.  State,  Ann.  Cas.  191 3C  732. 

It  has  been  held  in  several  jurisdictions, 
construing  constitutional  or  statutory  pro- 
visions, that  an  accused  person  is  entitled 
to  the  benefit  of  counsel  at  every  stage  of  a 
criminal  prosecution,  and  that  therefore  it 
is  error  to  compel  him  to  plead  in  the  ab- 
sence of  his  counsel.  People  v.  Napthaly, 
105  Cal.  641,  39  Pac.  29 ;  State  v.  Moore,  61 
Kan.  732,  60  Pac.  748;  People  v.  Risley,  66 
How.  Pr.  (N.  Y.)  67,  13  Abb.  N.  Cas.  186; 
Baker  v.  State,  9  Okla.  Crim.  62,  130  Pac. 
820;  State  v.  Davis,  9  Okla.  Crim.  94,  130 
Pac.  962,  44  L.R.A.(N.S..)  1083;  Hamilton  v. 
State,  68  Tex.  Crim.  419,  153  S.  W.  331.  See 
also  State  v.  Davenport,  33  La.  Ann.  231. 
Compare  the  reported   case. 

In  State  v.  Moore,  supra,  one  of  the  at- 
torneys of  the  accused,  who  resided  in  a 
county  adjoining  the  one  in  which  the  prose- 
cution was  to  take  place,  telegraphed  to  the 


district  attorney  asking  when  his  client's 
case  would  be  heard.  The  same  day  the 
attorney  received  an  answer  that  the  case  was 
set  for  trial  two  days  later.  A  day  previous 
to  the  trial  the  sheriff  arraigned  the  accused 
before  the  court,-  where  in  the  absence  of 
his  lawyers  he  was  required  to  plead.  It 
was  held  that  this  was  reversible  error.  Tlie 
court-  said :  "The  defendant  needed  and  was 
entitled  to  the  aid  of  counsel  when  he  was 
arraigned  and  required  to  plead.  .  .  .  His 
right  is  not  limited  to  proceedings  at  and 
subsequent  to  the  impaneling  of  the  jury, 
but  he  needs  and  is  entitled  to  counsel  at 
every  step  and  stage  of  the  prosecution.  It 
has  been  held  that  an  accused  person  im- 
prisoned and  awaiting  the  action  of  the 
grand  jury  has  a  constitutional  right  to  a 
private  interview  with  counsel,  and  that  such 
right  could  be  enforced  by  mandamus. 
(People  V.  Ridley,  66  How.  Pr.  (N.  Y.)  67, 
13  Abb.  N.  Cas.  186.)  .  .  .  The  arraign- 
ment and  plea  are  important  steps  in  the 
prosecution,  and  the  defendant,  unused  to 
courts  and  ignorant  of  rules  and  procedure, 
was  arraigned  and  required  to  plead  in  the 
absence  of  attorneys,  and  when  the  prosecu- 
tion had  informed  them  that  the  case  would 
not  be  taken  up  until  the  following  day. 
In  a  trial  for  a  felony  the  arraignment  has 
always  been  regarded  as  an  essential,  and 
the  omission  of  the  same  a  sufficient  ground 
for  reversal.  (State  v.  Wilson,  42  Kan.  .J7, 
22  Pac.  622;  State  v.  Baker,  57  Kan.  541, 
46  Pac.  947.)  .  .  .  Counsel  for  defend- 
ant assert  that  they  desired  to  attack  the 
information  on  several  grounds,  and  that 
there  was  no  arraignment  upon  the  8th,  when 
the  case  was  tried;  that  they  had  no  knowl- 
edge of  the  attempted  arraignment  before 
that  time,  and,  resting  upon  the  belief  that 
no  arraignment  had  occurred,  they  did  not 
attack  the  information  until  the  end  of  the 
trial,  when  they  were  informed  for  the  first 
time  of  the  proceedings  taken  in  their  ab- 
sence. However  this  may  be,  we  think  that 
under  the  circumstances  of  this  case  the  ar- 
raignment in  the  absence  of  counsel  was  in 
effect  a  denial  of  a  fundamental  right,  and 
material  error.  The  defendant  evidently  had 
no  conception  of  the  character  or  importance 
of  the  step  that  was  taken,  and  counsel  had- 
a  right  to  rely  on  the  statement  of  the  county 
attorney  and  to  believe  that  no  arraignment 
would  be  made  nor  any  steps  in  the  prosecu- 
tion taken  until  the  time  stated.  For  this 
error  the  judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial." 

So  in  People  v.  Risley,  66  How.  Pr.  (N. 
Y.)  67,  13  Abb.  N.  Cas.  186,  the  court  said: 
*'The  constitution  of  the  state  (art.  1,  sec. 
6)  provides  that,  4n  any  trial,  in  any  court 
whatever,  the  party  accused  shall  be  allowed 
to  appear   and   defend   in   person   and   with 
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counBel,  as  in  civil  actions.'  .  .  .  It  is 
said,  however,  that  there  is  no  indictment  as 
yet  against  the  relator,  and  that,  therefore, 
the  constitutional  provision  does  not  apply. 
This  is  also,  it  seems  to  me,  a  narrow  in- 
terpretation of  the  fundamental  law.  The 
relator  is  in  jail  and  adjudged  probably 
^ilty  of  a  grave  crime.  He  has  rights  even 
before  indictment.  He  may  claim,  perhaps, 
that  his  detention  is  illegal;  that  the  evi- 
dence taken  before  the  magistrate  was  in- 
sufficient, and  may  desire,  through  counsel, 
to  obtain  a  writ  of 'habeas  corpus,  or  some 
other  process  to  inquire  into  the  legality  of 
his  imprisonment.  He  needs  for  all  this 
counsel  competent  to  advise,  and  a  private 
interview  for  consultation.  Is  he  to  be  de- 
prived of  this  because  the  letter  of  the  funda- 
mental law  does  not  give  it?  Or  shall  the 
spirit  which  procured  the  adoption  of  the 
provision  be  invoked  to  give  it  life?  What 
was  that  spirit?  Manifestly  it  was  recog- 
nition of  the  great  doctrine  that,  'with  us 
it  is  a  universal  principle  of  constitutional 
law,  that  the  prisoner  shall  be  allowed  a 
defense  by  counsel.'  (Cooley's  Const.  Lim. 
335.)  No  good  reason  can  be  assigned  why 
the  word  trial,  occurring  in  the  constitution, 
should  be  construed  to  mean  the  final  inquiry 
upon  the  accusation  only,  and  not  any  and 
every  step  which  may  be  taken  to  inquire 
into  the  imprisonment.  It  should,  to  give 
force  and  effect  to  the  spirit  which  prompted 
it,  be  so  construed  as  to  give  to  everyone 
accused  of  or  arrested  for  crime  the  benefit 
of  counsel  at  every  step  and  stage  of  the  pro- 
ceeding." 

In  SUte  ▼.  Davis,  9  Okla.  Crim.  94,  130 
Pac.  062,  it  was  held  that  a  person  in  jail 
awaiting  trial  on  a  felony  charge  has  a  right 
to  consult  with  his  counsel. 

In  Baker  v.  State,  9  Okla.  Grim.  62,  130 
Pac.  820,  it  was  held  that  the  failure  of  the 
court  to  assign  counsel  to  an  indigent  per- 
son accused  of  a  felony  when  he  appears  for 
arraignment  is  ground  for,  reversal. 
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Oklahoma  Supreme  Court — January  9,  1915. 
4S  Okla.   030;   140  Pac,  214, 

Fire    Iiumraitoe    —    Compliance    with 
Condltioiia  —  Inventory. 

Where  in   an   inventory  taken   under   the 
terms  of  a  policy  of  insurance  providing  that. 


"The  assured  will  take  an  itemized  inventory 
of  stock  hereby  insured,  .  .  ."  it  appears 
that  approximately  one-ninth  of  a  stock  of 
merchandise  covered  by  the  policy  was  not 
invoiced  in  a  proper  or  approved  manner,  in 
that  some  of  the  articles  were  set  down  in 
lots  or  groups,  and  not  by  items,  but  that  the 
remainder  of  such  stock  was  described  there- 
in item  by  item,  with  the  value  set  opposite, 
held,  that  such  deficiency  did  not  pervade  the 
whole  inventory  or  constitute  its  controlling 
feature.  Held,  further,  that  inasmuch  as  the 
greater  proportion  of  the  stock,  properly  in- 
ventoried, amounted  in  value  to  approximate- 
ly $42,000,  and  recovery  was  had  for  but 
$23,000,  the  inventory  in  tbe  instant  case  sub- 
stantially meets  the  requirements  of  the  pol- 
i<gr. 

[See  Ann.  Cas.  1913C  1223.] 

Keeping  of  Books. 

The  provision  of  a  policy  of  insurance  that 
"the  assured  will  keep  a  set  of  books,  which 
shall  clearly  and  plainly  present  a  complete 
record  of  the  business  transacted,  .  .  ."  is 
substantially  complied  with  by  the  assured 
keeping  a  set  of  books  clearly  showing  such 
matters  to  men  of  ordinary  intelligence. 
Evidence  examined,  and  held  sufficient  to  show 
a  substantial  compliance  with  such  provisions. 

[See  Ann.  Cas.  1913C  1222.] 

What   Constitutes   ''Storing*'   of   Gaso- 
lene on  Preniises. 

Gasolene  was  not  ''stored,"  within  the 
meaning  of  the  terms  of  the  policies  of  insur- 
ance involved,  by  keeping  a  small  quantity 
thereof  in  a  closed  metallic  container  on  the 
premises  for  the  purpose  of  occasionally  clean- 
ing the  wearing  apparel  of  the  assured;  and 
the  use  of  a  candle  in  a  room  where  such 
gasolene  was  found  did  not  avoid  the  policy. 

[See  note  at  end  of  this  case.] 

Instmotions  Approved. 

Instructions  given  and  refused  examined. 
Held,  there  was  no  prejudicial  error  therein. 

( Syllabus^  by  court. ) 

Error  to  District  Court,  Oklahoma  county: 
Taylor,  Judge. 

Action  by  Leon  Eisman,  plaintiff,  against 
Hanover  Fire  Insurance  Company  et  al.,  de- 
fendants Judgment  for  plaintiff.  Defendants 
bring  error.  The  facts  are  stated  in  the  opin- 
ion.   Affirmed. 

Scothom,  Oaidwell  d  McRill  for  plaintiffs 
in  error. 

Ames,  Chamhera,  Lowe  d  Richardson  and 
O,  A,  Paul  for  defendant  in  error. 

[640]  Bleakmore,  J. — ^This  case  presents 
error  from  the  district  court  of  Oklahoma 
county.  John  Eisman  and  Leon  Eisman, 
partners,  doing  business  under  the  firm  name 
of  "Eismans,"  commenced  actions  against  14 
lire  insurance  companies  on  a  large  number 
of  policies.  Pending  the  cases  John  Eisman 
died,  and  the  same  w^ere  prosecuted  by  Leon 
Eisman,  as  surviving  partner.    The  14  sepa- 
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rate  cases  were,  by  agreement  of  parties, 
upon  ordAT  of  the  court,  consolidated  and 
tried  to  a  jury  as  one  case,  resulting  in  a 
▼erdiet  for  plaintiff  in  the  sum  of  $23,000, 
upon  which  judgment  was  rendered  against 
each  company  for  its  pro  rata  share  of  the 
amount  of  the  verdict.  From  this  judgment 
the  insurance  companies  (defendants  below) 
hare  brought  the  proceedings  her&  for  re- 
view. The  parties  will  be  referred  to  as 
plaintiff  and  defendant,  as  they  appeared  in 
the  trial  court. 

For  some  time  b^ore  the  issuance  of  the 
policies  sued  on  the  plaintiffs  were  part  own- 
ers of,  and  had  been  conducting,  a  wholesale 
business  at  1  to  3  West  Grand  avenue,  in 
Oklahoma  City,  under  the  name  of  Gerson, 
Eisman  &  Ck>.,  and  later  became  the  sole  own- 
ers of  said  business.  Plaintiffs  discontinued 
the  wholesale  business,,  and  engaged  in  the 
sale  of  their  stock  at  retail,  and  at  the  time 
of  the  loss  in  question,  on  January  6,  1913, 
were  located  at  118  and  120  West  Main  street, 
in  Oklahoma  City.  The  [641}  fire  occurred, 
and  the  stock  of  merchandise  insured  was 
partially  destroyed.  The  total  value  of  the 
stock  at  the  time  of  the  fire  was  approximate- 
ly $47,000.  The  total  amount  of  insurance 
was  $43,000,  and  the  amount  of  the  loss  and 
damage  was  approximately  $30,000.  Immedi- 
ately after  the  fire  a  representative  of  the 
defendant  companies  entered  into  negotia- 
tions with  plaintiffs  looking  to  an  adjustment 
of  the  loss.  No  adjustment  was  reached,  and 
on  March  3,  1913,  proof  of  loss  was  made, 
and  on  March  8,  1913,  upon  the  request  of 
defendant,  additional  proofs  of  loss  were  sub- 
mitted. On  the  12th  of  March  plaintiffs  ap- 
pointed an  appraiser  in  writing,  and  requested 
that  defendants  do  likewise.  This  request 
was  refused,  and  shortly  thereafter  the  suits 
were  instituted.  The  defendants  answered, 
admitting  the  execution  of  the  policies,  but 
denying  liability  thereunder,  for  the  reason 
that  plaintiff  had  not  substantially  complied 
with  the  terms  and  conditions  of  said  policies, 
and  alleged,  among  other  things: 

"The  following  covenants  and  warranties  on 
the  part  of  the  assured  and  conditions  on  the 
part  of  the  insurance  company  are  hereby 
made  part  of  the  policy  to  which  this  clause 
is  attached : 

''(1)  The  assured  will  take  an  itemized 
inventory  of  stock  hereby  insured  at  least 
once  in  each  calendar  year,  and,  unless  such 
inventory  shall  have  been  taken  within 
twelve  (12)  calendar  months  prior  to  the  date 
of  this  policy,  the  same  shall  be  taken  in  de- 
tail within  thirty  (30)  days  after  said  date, 
or  this  policy  shall  be  null  and  void  from  and 
after  the  expiration  of  said  thirty  (30)  days, 
and  upon  demand  of  the  assured,  within 
three  months  from  the  date  of  this  policy, 
the  unearned  premium  for  the  unexpired  term 
of  this  policy  shall  be  returned. 
Ann.  Cas.  1918D.— 19. 


"(2)  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a 
complete  record  of  the  business  transacted, 
including  all  purchases,  sales,  and  shipmeivts 
of  such  stock,  both  for  cash  and  credit,  from 
the  date  of  the  inventory  provided  for  in  the 
first  section  of  this  clause,  and  during  the 
continuance  of  this  policy. 

'The  assured  will  keep  such  books  and 
inventory,  and  also  [642]  the  last  preced- 
ing inventory,  securely  locked  in  a  fire- 
proof safe  at  night,  and  at  all  times  when 
the  building  mentioned  in  this  policy,  or 
the  portion  thereof  containing  the  stock  de- 
scribed therein,  is  not  actually  open  for 
business,  or,  failing  in  this,  the  assured 
will  keep  such  books  and  inventories  at 
night,  and  at  all  such  times,  in  some  place 
not  exposed  to  fire  which  would  ignite 
or  destroy  the  aforesaid  building  and  in 
case  of  loss,  the  assured  specifically  war- 
rants, agrees,  and  covenants  to  produce  such 
books  and  inventories  for  the  inspection  of 
said  company. 

"In  the  event  of  failure  on  the  part  of  the 
assured  to  keep  and  produce  such  books  and 
inventories  for  the  inspection  of  said  com- 
pany, this  entire  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute 
a  perpetual  bar  to  any  recovery  thereon." 

The  defendant  later  amended  its  answer 
as  follows: 

"Answering  further,  ^nd  for  a  fifth  defense 
to  plaintiff's  petition  herein,  defendant  al- 
leges and  states  that  the  insurance  policy 
upon  which  plaintiffs  bring  and  prosecute 
this  action  is  the  regular  Oklahoma  standard 
form  of  fire  insurance  policy,  and  contains 
written  tlierein  and  constituting  a  valid  and 
binding  part  thereof,  the  following  provision, 
to  wit: 

"'This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  herein  or  added 
hereto,  shall  be  void  ...  if  (any  usage 
or  custom  of  trade  or  manufacture  to  the 
contrary  notwithstanding)  there  be  kept, 
used,  or  allowed  on  the  above-described  prem- 
ises   .    .    .    gasoline.    .    .    .' 

"And  defendant  further  alleges  and  states 
that  there  was  indorsed  upon  said  policy  of 
insurance  a  gasoline  permit  which  was  and 
is  in  words  and  figures  as  follows: 

"  'Gasoline  Permit. — Permission  for  the  use 
of  gasoline  stoves  and  lamps,  the  reservoirs 
to  be  filled  by  daylight  or  closed  incandes- 
cent electric  lights  only,  and  when  the  stoves 
and  lamps  are  not  in  use.  Warranted  by 
the  assured  that  no  artificial  light  ex- 
cept closed  incandescent  electric  lights  shall 
be  permitted  in  the  rooms  when  the 
reservoirs  are  being  filled.  Also  permission 
granted  for  gasoline,  naphtha,  benzine,  or 
any  other  of  the  light  products  [643]  of 
petroleum  to  be  kept  on  the  premises  in 
quantities  in  all  not  exceeding  ten  gallons. 
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the  same  to  be  kept  in  a  closed  metallic  can 
free  from  leak.  Warranted  by  the  assured 
that  the  drawing  shall  be  done  by  daylight  or 
cl<2sed  incandescent  electric  lights  only,  and 
that  no  artificial  lights  except  closed  incan- 
descent electric  lights  shall  be  permitted  in 
the  rooms  where  such  fluids  are  stored.' 

"And  defendant  further  alleges  and  states 
that  in  violation  of  said  terms  of  said  In- 
surance policy  as  revised  and  amended  by  the 
indorsement  thereon  of  said  gasoline  permit, 
and  in  violation  of  the  express  warranties 
contained  in  said  gasoline  permit,  plaintiff 
had  used  and  permitted  artificial  lights  other 
than  closed  incandescent  electric  lights  in 
the  rooms  where  gasoline  was  kept  and  stored 
at  the  time  of  said  fire." 

Numerous  assignments  of  error  are  made, 
and  it  is  urged  that  a  reversal  of  the  judg- 
ment of  the  trial  court  should  be  had  for  the 
following  reasons:  (1)  The  insured  failed 
to  substantially  comply  with  the  iron  safe 
and  book  warranty  clauses  of  the  policies. 
(2)  The  policies  were  forfeited  by  the  use  of 
artificial  light  other  than  closed  incandescent 
lights  in  a  room  where  gasoline  was  kept  and 
stored.  (3)  Error  in  refusing  to  submit  to 
the  jury  nine  special  findings  requested  by 
defendant.  (4)  Error  in  refusing  requested 
instruction  No.  2  of  defendant  in  giving  in- 
struction No.  6  by  the  court. 

All  the  policies  of  insurance  were  not  is- 
sued at  the  same  time.  Four  or  five  were 
issued  prior  to  March  29,  1912,  on  which  date 
the  plaintiff  took  an  inventory  of  the  prop- 
erty covered  thereby,  which  was  produced  and 
exhibited  to  the  representative  of  the  defend- 
ant shortly  after  the  fire.  Another  inventory 
of  said  property  was  also  produced  made  by 
the  plaintiff  on  August  26,  1912.  There  had 
been  an  inventory  taken  about  the  Ist  of 
April,  1911,  by  Qerson,  Eisman  &  Co.,  which 
was  not  demanded  by  the  representative  of 
the  companies  during  the  negotiations  for 
an  adjustment  of  the  loss,  nor  thereafter. 
This  1911  inventory,  as  disclosed  by  the  evi- 
dence, was  in  charge  of  a  bookkeeper  and 
plaintiff  testified  [644]  that,  while  the  book- 
keeper had  no  special  instructions  as  to  such 
inventory,  they  had  a  vault,  and  he  presumed 
it  was  kept  there,  although  it  might  have 
been  destroyed  prior  to  th^  removal  of  the 
stock  of  merchandise  from  Nos.  1  and  3  West 
Grand  avenue  to  their  location  at  the  time 
of  the  fire,  as  it  was  regarded  by  him  of  no 
consequence  after  the  inventory  taken  in 
March.  It  is  urged  that  failure  to  produce 
this  inventory  is  such  breach  of  the  condi- 
tion, that  ''the  insured  will  keep  such  books 
and  inventory,  and  also  the  last  preceding 
inventory,  securely  locked  in  a  fireproof  safe 
at  night,  .  .  .  and,  in  case  of  loss,  the 
assured  specifically  warrants,  agrees,  and 
covenants  to  produce  such  books  and  inven- 


tories for  the  inspection  of  said  company,'^ 
as  to  nullify  and  avoid  the  policies  issued 
prior  to  March  29,  1912. 

The  inventories  of  March  29  and  August  26, 
1912,  were  both  produced.  Upon  the  trial 
it  does  not  appear  that  this  point  was  raised, 
and  it  is  presented  here  under  the  assign- 
ment relating  to  the  overruling  of  a  demurrer 
to  the  evidence  and  request  for  peremptory 
instruction.  Such  demurrer  and  request  were 
interposed  in  the  consolidated  case,  and  ap- 
plied to  all  of  the  policies  and  to  the  com- 
panies jointly.  Inasmudi  as  the  objection 
now  attempted  to  be  raised,  if  good,  applied 
only  to  some  of  the  defendant  companies  and 
to  a  portion  of  the  sum  sought  to  be  recov- 
ered, and  not  to  all  of  the  defendants  and  the 
whole  of  the  insurance,  and  the  matter  was 
not  specifically  called  to  the  attention  of  the 
trial  court,  it  is  not  available  here.  Again, 
this  point  is  not  well  taken,  for  the  reason 
that  neither  the  representative  of  the  defend- 
ant companies  at  the  time  he  was  attempt- 
ing to  adjust  the  loss,  nor  the  defendants 
thereafter,  requested  that  such  inventory  be 
produced  for  their  inspection;  in  fact,  de- 
mand for  its  production  does  not  appear  to 
have  been  made  by  defendants  either  before 
or  at  the  trial. 

It  is  insisted  by  the  defendants  that  the 
inventories  of  March  29  and  August  26,  1912, 
are  fatally  defective,  in  that  they  are  not 
itemized  in  accordance  with  the  requirements 
of  the  book  [645]  warranty  clauses;  and  the 
case  of  Shawnee  F.  Ins.  Co.  v.  Thompson, 
30  Olka.  466,  119  Pac.  985,  is  cited  as  con- 
clusive of  this  question. 

In  the  instant  case  there  appears  in  the 
inventory,  among  others,  the  following  items  r 

Inventory  of  one  sample  line $   391.63 

Value  of  6  lines  $2,349.78 

It  will  be  remembered  that  the  property 
insured  consisted  in  part  at  least  of  a  whole- 
sale stock  of  merchandise;  and  doubtless  a 
sample  line  had  a  definite  and  certain  mean- 
ing, as  embracing  samples  of  the  various 
goods  kept  for  sale  in  such  an  establishment, 
and  described  as  certainly  and  intelligently 
to  those  engaged  in  and  acquainted  with  such 
business  the  articles  contained  in  such  sam- 
ple line  and  their  value  as  if  each  had  been 
specifically  named  and  its  value  given. 

Again,  there  appears  in  said  inventory  as 
one  item,  ^'Merchandise  stock  of  Thomas 
Bros.,  $1,200.00."  This  stock  of  goods  had 
been  purchased  by  the  plaintiffs  from  Thomas 
Bros.,  of  Tishomingo,  Okla.,  and  was  placed 
in  bulk  in  their  store  at  Oklahoma  Citv  short- 
ly  before  the  taking  of  the  last  inventory. 
There  are  numerous  other  items  in  said  in- 
ventory, such  as,  "1  Lot  Flu.  &  Susp.  But.  & 
Buckles  &  Supplies,  $50.00."  All  of  these 
items  aggregate  but  one-ninth  of  the  entire 
inventory;  and  the  remainder  of  said  stock 
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of  merchandise  appears  in  said  inventory  item 
by  item  with  the  values  set  opposite.  Should 
all  of  the  goods  which  it  is  claimed  are  not 
properly  itemized  be  eliminated  from  the  in- 
ventory, and  not  considered,  the  merchandise 
on  hand  at  the  time  of  the  fire  amounted  in 
value  to  almost  $42,000.  The  total  recovery 
was  but  for  $23,000.  While  this  method  of 
taking  an  inventory  is  properly  subject  to 
criticism,  yet  the  deficiencies  complained  of 
do  not  pervade  it  as  a  whole,  nor  constitute 
its  controlling  feature.  We  are  of  opinion 
that,  as  an  entirety,  the  E^^l  inventory  as 
made  substantially  meets  the  requirements 
of  the  policies. 

In  Arnold  v.  Indemnity  F.  Ins.  Co.  152 
N.  C.  232,  67  S.  £.  574,  there  is  found  the 
following : 

"It  was  chiefly  contended  before  us  that 
the  inventory  was  defective  by  reason  of  the 
following    items    appearing    in    the    same: 
'Harness,  robes,  collars,  and  horse  blankets, 
$1,250.00.'     Such  an  item  in  itself  does  not 
come  within  any  proper  or  approved  defini- 
tion of  an  inventory  said  to  be  'a  detailed 
and  itemized  statement  of  the  articles  com* 
posing  the   stock   with   the   value  of  each.' 
Koberts  v.  Sun  Mut.  Ins.  Co.  19  Tex.  Civ. 
App.  344,  48  S.  W.  559,  approved  in  Coggins 
V.  JEtna  Ins.  Co.  supra  [144  N.  C.  7,  66  S. 
E.  606,  8  L.R.A.(N.S.)  839,  119  Am.  St.  Rep. 
924].     And,    if   this   had   been   the   general 
character  of  the  inventory  relied  on,  or  the 
greater  portion     ...     of  it,  the  objection 
would  have  to  be  sustained.    But,  as  hereto* 
fore,  much  the  larger  portion  of  the  amount, 
and  the  articles  of  chiefest  value  and  which 
fixed  the  general  character  of  the  business, 
were  set  out,  itemized,  and  valued;  and  in  a 
case  of  this  character  we  are  of  opinion  that 
such  an  inventory  should  not  be  entirely  set 
aside  and   a   forfeiture   declared,   because  a 
single  item  or  inventory  of  the  kind  referred 
to  was  not  in  strict  compliance  with  the  con- 
tract.    In   Western  Assur.   Co.   v.  Redding, 
supra    [68   Fed.    708    (30   U.   S.   App.   442) 
15  C  C.  A.  619]  the  required  books  and  data 
were  produced,  except  a  cash  sales  book  cov- 
ering  a   period  of  21   days  before  the  fire 
which  had  been  inadvertently  left  out.    Held, 
that  the  promissory  warranty  was  a  condi- 
tion subsequent,  and  that  the  evidence  justi- 
fied a  finding  of  substantial  compliance.    In 
Brown   v.   Palatine   Co.   89   Tex.  590,   35   S. 
W.   1060,  supra,  the  blotter  containing  the 
cash  sales  of  the  day  befoi'e  the  fire  had  been 
left  out  of  the  sale  for  the  purpose  of  trans- 
ferring the  entries  later  to  more  substantial 
books,  and  was  destroyed.     All  other  books 
were  produced,  and  it  was  held  a  substantial 
compliance. 

"In  this  case  the  digest,  relevant  to,  the 
present  inquiry,  is  as  follows:  '(1)  It  will 
not  be  presumed  that  the  parties  intended 


to  prescribe  that  which  was  practically  im- 
possible, such  as  absolute  accuracy  in  the 
keeping  of  the  books.  A  substantial  compli- 
ance  would  suffice  in  such  case,  and  the  con- 
tract be  construed  as  [647]  requiring  no  more 
than  could  be  reasonably  expected  of  the  in- 
sured. (2)  The  purpose  of  such  warranty 
will  be  considered  in  construing  the  language 
and  determining  whether  its  intent  and 
meaning  has  been  complied  with  in  keeping 
the  books.  (3)  Books  so  kept  as  to  enable 
the  insurer  with  reasonable  certainty  to  ar- 
rive at  the  amount  of  loss  should  be  held  a 
compliance  with  the  contract.  (4)  Whether 
the  books  so  kept  and  produced  by  insured 
were  a  substantial  compliance  with  the  war- 
ranty being  a  question  of  fact  determined  in 
the  affirmative  by  the  trial  court,  the  Court 
of  Civil  Appeals,  not  finding  the  facts  other- 
wise, improperly  held  that  the  failure  to  en- 
ter the  sales  of  the  last  day  upon  the  books 
worked  a  forfeiture  as  a  matter  of  law.'  Like 
comment,  sustained  by  the  same  and  similar 
authorities,  may  be  made  in  reference  to  an- 
other item  in  the  inventory  as  follows: 
'Sloan's  medicine,  oil,  whips,  summer  robes, 
lots  of  dififerent  kinds  of  medicines,  and 
secondhand  harness,  $775.00.'" 

Had  the  goods  referred  to  in  the  items  of 
the  inventory  criticized  by  defendant  never 
been  included  in  the  stock  of  plaintiff,  the 
jury,  under  the  evidence,  might  well  have 
returned  a  verdict  for  the  full  amount  re 
covered. 

While  the  facts  in  the  Thompson  Case,  30 
Okla.  466,  119  Pac.  985,  are  in  some  respects 
like  those  in  the  instant  case,  yet,  as  a  whole, 
th^  are  entirely  dissimilar.  In  the  Thomp- 
son &  Rowell  Case  the  alleged  value  of  the 
merchandise  insured  was  $13,500,  and  the 
value  of  the  goods  not  itemized  was  approxi- 
mately $6,000,  or  nearly  one-half  the  value 
of  the  whole;  and  in  that  case  it  was  said: 
"The  inventory  furnishes  nothing  upon 
which  to  base  a  calculation.  The  items  to 
which  we  have  especially  referred  comprise 
from  one-third  to  one-half  of  the  stock  of 
goods,  and,  even  if  it  should  be  conceded  that 
the  remainder  of  the  stock  was  properly  in- 
ventoried, the  objectionable  part  appears  so 
large  a  proportion  to  the  full  amount  that 
it  cannot  be  held  to  be  a  substantial  com- 
pliance with  the  requireinents  of  the  insurance 
contract.  ...  To  be  sure,  a  substantial 
compliance  therewith  would  be  sufficient,  but 
in  this  particular  instance  there  [648]  was 
no  substantial  compliance  with  the  terms  of 
said  contract.  Counsel  for  plaintiffs  insist 
that  there  has  been,  but  we  think  otherwise. 
Here  it  is  shown  that  in  some  instances  the 
itemized  invoices  of  certain  job  lots  of  goodH 
had  been  taken,  but,  strange  to  say,  they  had 
been  placed  within  the  boxes  containing  the 
goods,  and  had  been  nailed  up  and  stored 


282 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


away,  and  were  burned  with  the  goods.  The 
inventory  should  have  been  kept  in  the  iron 
fireproof  safe  or  in  some  other  place  of  safety. 
The  improbabale  story  that,  of  a  stock  of 
goods  worth  from  $15,000  to  $18,000,  a  mem- 
ber of  the  firm  could  not  tell  when  a  $1,500 
purchase  of  clothing  was  made,  or  when  it 
was  received,  whether  before  or  after  the 
October  inventory,  or  from  whom  it  was  pur- 
chased, and  that  the  original  invoice  had 
burned,  and  that  no  attempt  was  made  to 
secure  a  duplicate  thereof,  marks  this  phaBe 
of  the  case  as  most  unusual,  and  aids  ma- 
terially in  rendering  the  October  inventory 
worthless,  as  a  substantial  compliance  with 
the   terms   of   the   contract^" 

Again,  it  is  contended  by  defendant  that 
plaintiffs  breached  book  warranty  clause,  in 
that  they  did  not  keep  a  set  of  books  clear- 
ly and  plainly  presenting  a  record  of  their 
cash  sales.  From  the  evidence  it  appears  that 
whenever  a  sale  was  made  for  cash  a  ticket 
or  sale  slip  was  made  out  by  the  clerk  show- 
ing the  article  sold  and  the  amount,  and 
this  ticket,  with  the  cash,  was  delivered  to 
the  cashier,  the  money  placed  in  and  indi- 
cated by  a  cash  register,  and  the  ticket  put 
on  file.  At  the  close  of  the  day^s  business 
the  total  cash  sales  were  entered  in  a  cash- 
book,  and  this  book  was  produced  for  the 
inspection  of  defendants,  and  upon  the  trial 
offered  in  evidence.  This  we  hold  to  be  a 
substantial  compliance  with  the  j)rovision8  of 
the  policy.  Scottish  Union,  etc.  Ins.  Co.  v. 
Moore  Mill,  etc.  Co.  43  Okla.  370,  143  Pac. 
12. 

In  Malin  v.  Mercantile  Town  Mut.  Ins. 
Co.  105  Mo.  App.  625,  80  S.  W.  56,  it  is 
said: 

"The  inventory  required  to  be  made  once 
a  year  was  made  in  August  previous  to  the 
fire.  It  contained  an  itemized  account  of 
the  merchandise  then  on  hand,  and  furnished 
the  defendant  a  full  and  detailed  account  of 
the  merchandise  in  the  store  at  the 
[649]  time  it  was  made,  and  the  bills  of  what 
had  been  subsequently  bought  and  put  in  the 
store,  and  showed  all  the  additions  made  to 
the  stock  after  the  iuventorv  was  taken;  but 
there  was  no  itemized  account  of  what  had 
been  sold  for  cash — no  bill  of  particulars. 
The  amount  of  cash  taken  in  was  entered 
daily  in  a  book  kept*  for  that  purpose,  and 
the  aggregate  of  cash  taken  in  was  shown 
to  be  $1,949.  The  sales  on  credit  were  shown 
to  have  been  $147.45.  The  average  per  cent 
of  profit  at  which  plaintiff  sold  was  said  by 
him  to  be  20  per  cent  above  the  cost  price; 
hence  all  the  data  were  present  from  which 
an  approximately  correct  estimate  of  the  con- 
tents of  the  store  at  the  time  of  the  fire 
could  have  been  readily  made.  But  it  is  con- 
tended that  this  was  not  a  compliance  with 
the  requirements  of  the  policy  in  respect  to 
keeping  a  set  of  books.  That  requirement  reads 


as  follows:     'The  assured  shall  keep  a  set  of 
books,  which  shall  clearly  and  plainly  present 
a  complete  record  of  business  transactions, 
including  all  purchases,  sales,  and  shipments, 
both  for  cash  and  credit,  from  date  of  in- 
voice.*    A  literal  compliance  with  this  pro- 
vision  of  the  policy  would  require  the  as- 
sured to  record  each  article  sold,  its  cost,  the 
price  sold  for,  and  the  name  of  the  purchaser. 
We^  do  not  think  a  failure  to  comply  literally 
with  this  provision  of  tlie  policy  should  work 
a  forfeiture.    The  purpose  of  the  requirement 
was  that  in  case  of  loss  or  damage,  the  as- 
sured would  have  kept  such  book  accounts 
of  his  invoices,  purchases,  and  sales  as  would 
show  the  amount  of  goods  on  hand  at  the 
time  of  the  fire,  and  thus  furnish  data  from 
which  to  make  a  reasonably  correct  estimate 
of  the  loss  or  damage.    We  think  the  plain- 
tiff, by  the  production  of  the  invoice  taken  in 
August  previous  to  the  fire,  his  bills  of  pur- 
chases after  the  invoice,  and  his  dailv  cash 
sales  and  sales  on  credit  made  after  the  tak- 
ing of  the   invoice,   furnished  the  data  by 
which  the  amount  and  value  of  the  goods  in 
the  store  at  the  time  of  the  fire  could  have 
been  reasonably  estimated,  and  that  he  ought 
not  to  be  held  to  have  forfeited  his  policy 
for  having  failed  to  literally  comply   with 
the  clause  of  the  policy  under  consideration." 
See  also  Hubbard  First  Nat.  Bank  v.  Cle- 
land,  36  Tex.  Civ.  App.  478,  82  S.  W.  337; 
Scottish-Union,  etc.  Ins.  Co.  v.  Andrews,  40 
Tex.  Civ.  App.  184,  89  S.  W.  419 ;  Prudential 
P.  Ins.  Co.  V.  Alley,  104  Va.  356,  51  [650]  S. 
E.  812;  Georgia  I*  Ins.  Co.  v.  Friedman,  105 
Miss.  789,  63  So.  214;  Continental  Ins.  Co. 
V.   Rosenberg,   7   Penn.    (Del.)    174,   74  Atl. 
1073;  Arkansas  Mut.  F.  Ins.  Co.  v.  Stuckney, 
85  Ark.  33,  106  S.  W.  203 ;  Arkansas  Ins.  Co. 
V.  McManus,  86  Ark.  115,   110  S.  W.   797; 
Home  F.  Ins.  Co.  v.  Driver,  87  Ark.  171,  112 
S.  W.  200;   Queen  of  Arkansas  Ins.  Co.  v. 
Malone,  111  Ark.  229,  163  S.  W.  771. 

It  is  further  contended  that  the  policies 
sued  on  were  forfeited  and  rendered  null  and 
void  by  reason  of  the  fact  that  the  insured, 
in  violation  of  the  terms  thereof,  used  and 
permitted  artificial  light  other  than  closed 
incandescent  lights  in  the  rooms  where  gaso- 
line was  stored.  It  is  provided  by  the  poli- 
cies: 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  ...  if  (any  usage 
or  custom  of  trade  or  manufacture  to  the 
contrary  notwithstanding)  there  be  kept,  used, 
or  allowed  on  the  above-described  premises 
.    .    .    gasoline." 

This  provision  was  modified  by  indorse- 
ment upon  the  policies  of  a  gasoline  permit, 
the  pertinent  parts  of  which  are: 

"Permission  granted  for  gasoline  .  .  . 
to  be  kept  on  the  premises  in  quantities  in 
all  not  exceeding  ten  gallons,  the  same  to  be 
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kept  in  a  closed  metallic  can  free  from  leak. 
Warranted  by  the  assured  that  the  drawing 
shall  be  done  by  daylight  or  closed  incan- 
descent electric  lights  only,  and  that  no  arti- 
ficial lights  except  closed  incandescent  elec- 
tric lights  shall  be  permitted  in  the  room 
where  such  fluids  are  stored." 

At  the  time  of  the  fire  plaintiffs  occupied 
a  two-story  building,  using  the  ground  floor 
for  their  retail  department,  and  several  rooms 
on  the  second  floor  for  the  storage  of  mer- 
chandise. On  the  second  floor  candles  were 
used  for  artificial  light.  In  one  of 
these  rooms  a  negro  porter  occasionally 
cleaned  the  clothing  of  plaintiffs,  using  gaso- 
line to  remove  the  spots.  Ten  cents  worth  of 
gasoline  was  purchased  at  a  time  for  such 
purpose  and  kept  in  a  [651]  closed  metallic 
can.  The  cleaning  of  the  clothing  was  done 
in  a  room  referred  to  in  the  testimony  as 
room  No.  1.  At  the  time  of  the  fire  one 
of  the  fireman  found  a  two-gallon  gasoline 
container  partly  filled  in  room  No.  2  on 
the  second  floor,  and  removed  it  from  the 
building.  The  evidence  does  not  disclose  that 
candles  were  ever  used  in  this  room;  but, 
even  if  such  light  had  been  permitted  in  the 
room  in  which  said  container  was  found,  it 
cannot  be  held,  as  a  matter  of  law,  that  gaso- 
line was  "stored"  in  said  room  within  the 
meaning  of  the  terms  of  the  policies.  The 
case  of  Thompson  v.  Equity  F.  Ins.  Co.  [1910]  . 
A.  C.  592,  80  L.  J.  P.  C.  13,  103  L  T.  N. 
S.  153,  26  Times  L.  Rep.  616,  19  Ann.  Cas. 
412,  3  British  Kul.  Cas.  7,  and  the  exhaus- 
tive note  accompanying  the  same,  in  which 
the  American  as  well  as  English  decisions 
are.  collated,  are  conclusive  of  this  question. 
In  that  case  it  is  said: 

"It  is  difficult,  if  not  impossible,  to  give 
an  accurate  definition  of  the  meaning;  but, 
if  one  takes  a  concrete  case,  it  is  not  very 
diflScult  to  say  whether  a  particular  thing 
is  'stored  or  kept*  within  the  meaning  of 
the  condition.  No  one  probably  would  say 
that  a  person  who  had  a  reasonable  quantity 
of  tea  in  his  house  for  domestic  use  was  *8tor- 
ing  or  keeping*  tea  there,  or  (to  take  the' 
instance  of  benzine,  which  is  one  of  the  pre- 
scribed articles)  no  one  would  say  that  a  per- 
son who  had  a  small  bottle  of  benzine  for 
removing  grease  spots  or  cleaning  purposes 
of  that  sort  was  'storing  or  keeping'  ben- 
zine."' 

In  La  Force  v.  Williams  City  F.  Ins.  Co. 
43  Mo.  App.  518,  it  is  said: 

"The  rule  is  that  the  use  of  a  prohibited 
article  which  will  forfeit  a  policy  must  be 
an  habitual  use  for  the  ordinary  purposes 
to  which  such  an  article  is  usually  put,  and 
not  an  occasional  introduction  and  use  for 
temporary  and  extraordinary  purposes  con- 
nected with  the  occupation  of  the  premises." 
Williams  v.  Fireman's  Fund  Ins.  Co.  64  N. 


Y.  669,  13  Am.  Rep.  620;  Williams  v.  People 
F.  Ins.  Co.  67  N.  Y.  276 ;  Hears  v.  Humbolt 
Ins.  Co.  92  Pa.  St.  15,  37  Am.  Rep.  647; 
Arnold  v.  American  Ins.  Co.  148  Cal.  666,  84 
Pac.  182,  25  L..R.A.  ( N.S. )  6;  Columbia  Plan- 
ing Mill  Co.  V.  American  F.  Ins.  Co.  59  Mo. 
App.  204;  Smith  v.  German  Ins.  Co.  107 
Mich.  270,  66  N.  W.  236,  [652]  30  L.R«A. 
368;  American  Cent.  Ins.  Co.  v.  Chancey,  60 
Tex.  Civ.  App.  61,  127  S.  W.  577;  Springfield 
T.  etc.  Ins.  Co.  v.  Wade,  95  Tex.  698,  68  S. 
.  W.  77,  68  L.R.A.  714,  93  Am.  St.  Rep.  870. 

The  refusal  of  the  court  to  submit  to  the 
jury  nine  special  findings  of  fact  requested 
by  defendants  is  urged  as  a  ground  for  re- 
versal. Clearly  this  is  a  matter  entirely 
within  the  discretion  of  the  trial  court.  Sec- 
tion 21,  art.  7,  of  the  Constitution  (section 
206,  Williams')  provides: 

"In  all  jury  trials,  the  jury  shall  return  a 
general  verdict,  and  no  law  in  force,  nor 
any  law  hereafter  enacted,  shall  require  the 
court  to  direct  the  jury  to  make  findings  on 
particular  questions  of  fact;  but  the  court 
may,  in  its  discretion,  direct  such  special 
findings."  King  v.  Timmons,  23  Okla.  407, 
100  Pac.  636. 

It  is  insisted  that  the  court  erred  in  re- 
fusing to  give  the  following  instruction  re- 
quested by  defendants: 
"It  you  believe  from  the  evidence  that  plain- 
tiff kept  or  stored  gasoline  in  the  room  up- 
stairs, and  that  he  or  his  employees  used  a 
candlelight  in  such  room  or  rooms  while 
gasoline  was  so  kept  or  stored  there,  then 
plaintiff  thereby  breached  and  violated  the 
insurance  policy,  and  your  verdict  must  be 
for  the  defendant." 

In  the  light  of  what  we  have  heretofore, 
said,  this  action  of  the  court  was  manifestly 
proper. 

It  is  contended  that  the  court  committed 
reversible  error  in  giving  the  following  in- 
struction : 

"With  reference  to  the  various  clauses  and 
conditions  of  the  policies  which  the  defend- 
ants alleged  to  have  been  violated,  you  are 
instructed  that  the  law  does  not  require  a 
technical  and  literal  compliance  with  each 
and  every  of  the  terms  and  conditions  stated 
in  the  policies,  but  only  requires  a  substantial 
compliance  therewith,  and  the  use  of  such 
precaution  by  the  plaintiffs  to  comply  with 
said  conditions  and  provisions  as  a  prudent 
man  acting  in  good  faith  and  in  the  exercise 
of  reasonable  care  would  exercise.  And  if 
you  believe  from  the  evidence  by  a  prepon- 
derance thereof  [653]  that  the  plaintiffs  did 
substantially  comply  with,  or  used  such  efforts 
and  precautions  as  a  prudent  man,  acting  in 
good  faith  and  in  the  exercise  of  reasonable 
care,  would  exercise,  to  comply  with"  the  vari- 
ous clauses  and  conditions  of  the  said  poli- 
cies, which  were  binding  upon  his  part  to 
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be  performed,  and  that  plaintiffs  did  not  pro- 
cure or  cause  to  be  procured  or  plan  the 
said  fire,  then  your  verdict  should  be  for 
the  plaintiffs.  If,  however,  you  believe  from 
the  evidence  that  the  plaintiffs  failed  to  sub- 
stantially comply  with  the  various  clauses 
and  conditions  of  the  said  policies  on  their 
part  to  be  performed,  or  failed  to  use  such 
precautions  to  comply  with  said  conditions 
and  provisions  as  a  prudent  man,  acting  in 
good  faith  and  in  the  exercise  of  reasonable 
care,  would  exercise,  or  that  the  plaintiffs 
caused  or  planned  the  said  fire,  then  your 
verdict  should  be  for  the  defendants." 

While  ordinarily  questions  of  law  should 
be  determined  by  the  court,  and  may  not 
properly  be  referred  to  a  jury,  yet  in  the 
instant  case,  if  there  was  error  in  submit- 
ting said  instruction  to  the  jury,  in  view  of 
what  we  have  held  as  to  such  questions,  the 
jury  determined  the  same  correctly,  and  we 
must  hold  that  such  error  was  not  prejudial 
to  the  rights  of  the  defendant. 

It  follows  from  the  foregoing  that  the  judg- 
ment of  the  trial  court  should  be  affirmed, 
and  it  is  so  ordered. 

All  the  Justices  concur. 

Rehearing  denied  February  16,  1915. 

NOTE. 

What  Constltntes  '^Keeping,^  ^'Stor- 
ing," "tJ«ing,"  etc.,  of  Prohibited 
Articles  within  Fire  Insurance  Pol- 
icy. 

Scope  of  Xote,  294. 
In  General,  294. 

Articles  Used  in  Manufacturing  Process,  295. 
Articles    Used    Incidentally    in    Conduct    of 
Business,  295. 


Scope  of  Note. 

The  earlier  cases  discussing  what  consti- 
tutes the  "keeping,**  "storing,"  "using,"  etc. 
of  a  prohibited  article  within  the  meaning 
of  a  prohibitory  condition  in  a  fire  insurance 
policy  are  treated  in  the  notes  to  the  follow- 
ing cases:  Thompson  v.  Equity  F.  Ins.  Co. 
13  Ann.  Gas.  532;  Thompson  v.  Equity  F. 
Ins.  Co.  19  Ann.  Gas.  412;  Lebanon  County 
V.  Franklin  F.  Ins.  Co.  Ann.  Gas.  1914B 
130;  Krug  V.  German  F.  Ins.  Go.  30  Am.  St. 
Rep.  729:  Angier  v.  Western  Assur.  Go,  66 
Am.  St.  Rep.  685.  Tlie  present  note  reviews 
only  the  recent  cases  passing  on  the  sub- 
ject. 

The  construction  and  effect  of  a  provision 
in  a  fire  insurance  policy  prohibiting  the 
keeping  of  fireworks  on  the  premises,  is  dis- 
cussed in  the  note  to  Norfolk  F.  Ins.  Co.  v. 
Talley,  Ann.  Cas.  1913B  806. 


In  Q^neral. 

The  general  rule  as  to  what  constitutes 
the  'Tceeping**  of  certain  articles  within  a 
prohibition  in  a  fire  insurance  policy  was 
stated  in  Bouchard  v.  Dirigo  Mut.  F.  Ins. 
Co.  113  Me.  17,  92  Atl.  899,  L.R.A.1915D 
187,  wherein  the  court  said :  "  *To  keep'  im- 
plies something  more  than  merely  to  have. 
It  carries  with  it  the  idea  of  continuance 
and  duration.  Such  is  its  common  accepta- 
tion, as  'to  keep  a  secret,'  *to  keep  the  peace,' 
*to  keep  a  promise,'  'to  keep  a  certain  line  of 
goods,*  *to  keep  store,*  or  to  'keep  house.'  Such 
is  its  definition  by  lexicographers.  *To  keep* 
is  *to  have  and  retain  in  one's  control  or  pos- 
session,* Standard  Die;  *to  continue  to  hold,* 
*to  conduct  or  carry  on,'  *to  have  habitually 
in  stock  for  sale,*  Webster  New  Int.  Die. 
The  verb  *to  use'  in  this  connection  and  in 
collocation  with  *keep*  naturally  suggests  the 
same  idea  of  employment  on  more  than  a 
single  occasion.  It  implies  the  customary  or 
habitual  rather  than  the  accidental  or  the 
temporary.  Tliese  definitions  have  the  sanc- 
tion of  authority.  In  Thompson  v.  Equity 
F.  Ins.  Go.  [1910]  A.  C.  (Eng.)'  592,  a  build- 
ing was  insured  and  the  w^ords  were  Tccep 
or  store,*  instead  of  'keep  or  use'  as  here, 
and  the  court  held  that  a  small  quantity  of 
gasolene  in  a  stove  being  used  for  cooking 
purposes  which  caused  the  fire,  no  other  gaso- 
lene being  in  the  building,  was  not  an.  in- 
fringement of  the  condition.  The  court  say: 
'What  is  the  meaning  of  the  words  "stored  or 
kept,**  in  collocation  and  in  the  connection  in 
which  they  are  found?  They  are  common 
English  words  with  no  very  precise  or  exact 
signification.  They  have  a  somewhat  kindred 
meaning  and  cover  very  much  the  same  ground. 
The  expression  as  used  in  the  statutory  con- 
dition seems  to  point  to  the  presence  of  a 
quantity  not  inconsiderable,  or  at  any  rate 
not  trifiing  in  amount,  and  to  import  a  no- 
tion of  warehousing  or  depositing  for  safe 
custody  or  keeping  in  stock  for  trading  pur- 
poses. It  is  difficult  if  not  impossible  to 
<  give  an  accurate  definition  of  the  meaning, 
but  if  one  takes  a  concrete  case  it  is  not 
very  difficult  to  say  whether  a  particular 
thing  is  "stored  or  kept'*  within  the  meaning 
of  the  condition.  No  one  probably  would 
say  that  a  person  who  had  a  reasonable 
quantity  of  tea  in  his  house  for  domestic  use 
was  "storing  or  keeping"  tea  there,  or  to  take 
the  instance  of  benzine,  which  is  one  of  the 
prescribed  articles,  no  one  would  say  that 
a  person  who  had  a  small  bottle  of  benzine 
for  removing  grease  spots  or  cleansing  pur- 
poses of  that  sort  was  "storing  or  keeping" 
benzine.  .  .  .*  While  the  words  in  the  case 
at  bar  are  'kept  or  used*  instead  of  'kept  or 
stored*  as  in  the  English  case,  and  there- 
fore the  idea  of  storage  is  embraced  in  the 
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one  instead  of  use  in  the  other,  yet  both  have 
the  word  'keep/  and  so  far  as  the  reasoning 
in  the  cited  case  refers  to  that  word  it  car- 
ries weight  in  our  present  discussion.     'The 
word  **kept"  as  used  in  the  policy    (of  the 
same  form  as  in  the  case  at  bar)   implies  a 
use  of  the  premises  as  a  place  of  deposit  for 
the   prohibited    articles    for    a   considerable 
period  of  time,'  says  the  Massachusetts  court 
in  Rockland  First  Cong.  Church  v.  Holyoke 
Mut.  F.  Ins.  Co.  158  Mass.  475.    .    .    .    Tho 
definition  of  'use'  was  discussed  by  the  court 
in  Iklears  v.   Humbolt  Ins.   Co.  92  Pa.   St. 
15,  as  follows:     'We  are  not  disposed  to  give 
to  the  word  "use"  in  this  policy  the  narrow 
construction  claimed  for  it.    It  must  have  a 
reasonable  interpretation — such  as  was  con- 
templated by  the  parties  at  the  time  the  con- 
tract was  entered   into.     .     .     .     What  is 
intended  to  be  prohibited  is  the  habitual  use 
of  such   articles,  not  their  exceptional   use 
upon    some    emergency.      The    strict     rule 
claimed  by  the  defendants  would  prevent  the 
assured  from  painting  his  house  or  cleaning 
his  furniture,  as  it  would  be  difficult  to  do 
either  without  using  some  of  the  prohibited 
articles.*      ...     A   careful   definition   of 
'kept  or  used'  is  found  in  the  recent  case 
of  Springfield  F.  etc.  Ins.  Co.  v.  Wade,  95 
Tex.  598,  58  L.R.A.  714,  where  the  words  of 
prohibition  were  'kept,  used  or  allowed,'  and 
they  were  held  not  to  cover  a  case  where  a 
gallon  of  gasolene  was   brought  on   to  the 
premises  for  temporary  use,  although   such 
act  in  fact  caused  the  destruction  of  the  prop- 
erty.   'It  is  not  enough,'  says  the  court,  'That 
hazardous   articles   are  upon   the   premi^tes; 
they  must  be  there  for  the  purpose  of  being 
stored  or  kept.    ...    As  the  word  "kept" 
means  that  the  prohibited  article  must  not 
only  be  upon  the  premises,  but  must  be  there 
for  keeping  or  storing,  and  not  merely  upon 
a  temporary  occasion  for  a  different  purpose, 
it  follows  that  there  must  be  some  degree 
of  permanency  in  its  continuance  there.    The 
word  implies  all  this.     The  word  'used"  is 
employed     in     immediate     connection     with 
"kept,"  in  order,  we  think,  to  extend  the  pro- 
vision so  as  to  exclude  the  idea  that  the  article 
must  be  stored  or  deposited  on  the  premises. 
But  the  purpose  in  the  use  of  each  word 
is  to  provide  against  the  same  danger,  viz., 
that  which  would  arise  from  the  habitual, 
constant  or  continued  exposure  of  the  prop- 
erty, through  the  presence  or  use  of  the  arti- 
cle.    One    word    forbids   the    permanent  or 
habitual  keeping  of  the  dangerous  thing,  and 
the  other  a  like  use  of  it,  without  the  actual 
depositing  or  storing  of  it.' " 

Where  a  person  insured  against  fire  oc- 
cupies a  part  only  of  a  building  a  condition 
against  the  storage  of  certain  articles  on  the 
"premises"  applies  only  to  storage  by  the  in- 
sured or  in  the.  part  of  the  building  occupied 
by  him.     Central  Market  St.  Co.  v.   North 


British,  etc.  Ins.  Co.  245  Pa.  St.  272,  91  Atl. 
662. 

Articles  Used  in  Manufacturing  Process, 

In  Ertischek  v.  New  Hampshire  F.  Ins.  Co. 
98  Misc.  279,  162  N.  Y.  S.  1047,  the  action 
was  on  a  policy  by  tlie  terms  of  which  the 
plaintiff  was  insured  "on  stock  of  merchan- 
dise consisting  principally  of  laces,  trim- 
niings  and  embroideries,  including  boxes, 
packages,  samples,  labels,  and  supplies"  con- 
tained in  the  building  where  he  carried  on 
his  business.  The  policy  was  in  the  stand- 
ard form,  and  contained  a  provision  that  the 
policy  should  be  void  '*if  (any  usage  or  cus- 
tom of  trade  or  manufacture  to  the  con- 
trary notwithstanding)  there  be  kept,  used 
or  allowed  on  the  above-described  premises, 
benzine"  etc.  It  was  conceded  that  the  plain- 
tiff kept  on  the  premises  for  use  in  dyeing 
laces,  a  small  quantity  of  dyestuffs  in  which 
benzine  was  an  ingredient.  The  trial  court 
based  its  decision  dismissing  the  complaint 
on  the  ground  that  the  keeping  and  using  of 
dyestuffs  in  which  benzine  was  an  ingredient 
was  tantamount  to  keeping  benzine.  It  was 
held  that  even  if  this  ruling  was  correct,  if 
the  use  of  the  dye  was  a  customary  incident 
to  the  business  there  was  no  violation  of  the 
policy. 

Articles  Used  Incidentally  in  Conduct  of 

Business. 

It  is  well  settled  that  a  clause  in  a  fire 
insurance  policy  against  the  keeping,  using, 
or  storing  of  specified  articles  has  no  appli- 
cation where  the  use  of  the  prohibited  arti- 
cles is  incident  and  necessary  to  some 
mercantile  or  manufacturing  establishment 
conducted  by  the  insured.  Home  Ins.  Co. 
V.  Bridges,  172  Ky.  161,  18  S.  W,  6, 
L.R.A.1917C  276  (gasolene  for  running  and 
repair  of  automobile)  ;  Bouchard  v.  Diri- 
go  Mut.  F.  Ins.  Co.  113  Me.  17,  92 
Atl.  899,  L.R.A.1915D  187  (gasolene  for  run- 
ning engine  threshing  grain) ;  Gump  v.  Na- 
tional Union  F.  Ins.  Co.  34  Ohio  Cir.  Ct. 
Rep.  36,  judgnuent  affirmed  National  Union 
F.  Ins.  Co.  V.  Gump,  86  Ohio  St.  325,  99  N. 
£.  1130  (gasolene  for  starting  engine  which 
was  incidental  to  business) ;  Cramer  v. 
(Blooming  Grove  Mut.  F.  Ins.  Co.  63  Pa. 
Super.  Ct.  276  (wood  used  as  fuel  for  run- 
ning portable  steam  engine  in  sawing  wood 
on  premises) ;  Evangeline  Fruit  Co.  v.  Pro- 
vincial F.  Ins.  Co.  51  Can.  Sup.  Ct.  474,  24 
Dominion  L.  Rep.  577,  reversing  48  Nova 
Scotia  39,  17  Dominion  L.  Rep.  378  (gaso- 
Ime  kept  outside  of  building  and  used  for 
running  gasolene  engine  in  building).  And 
see  the  reported  case. 

In  Home  Ins.  Co.  v.  Bridges,  172  Ky.  161, 
189  S,  W.  6,  L.R.A.1917C  276,  the  action  was 
on  two  policies  of  fire  insurance,  one  of  which 
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contained  the  following  provision:  "This 
entire  policy,  iinleBS  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  ...  if  (any  usage  or  cus- 
tom of  trade  or  manufacture  to  the  contrary 
notwithstanding)  there  be  kept,  used,  or  al- 
lowed on  the  above-described  premises,  ben- 
zine, benzole,  dynamite,  ether,  fireworks, 
gasolene,  Greek  Fire  gunpowder  exceeding 
twenty -five  pounds  in  quantity,  naphtha,  ni- 
troglycerine or  other  explosives,  phosphor- 
us, or  petroleum  or  any  of  its  products  of 
greater  inflammability  than  kerosene  oil  of  the 
United  States  standard  (which  last  may  be 
used  for  lights  and  kept  for  sale  according 
to  law  but  in  quantities  not  exceeding  live 
barrels,  provided  it  be  drawn  and  lamps  filled 
by  the  daylight  or  at  a  distance  not  less 
than  ten  feet  from  artificial  light)."  The 
other  policy  contained  the  following  provi- 
sion: "Permission  is  hereby  given  for  the 
using  of  a  gasolene  stove,  the  reservoir  to  be 
filled  by  daylight  only,  and  when  the  stove  is 
not  in  use.  Warranted  by  assured  that  no 
artificial  light  be  permitted  in  the  room  when 
the  reservoir  is  being  filled,  and  no  gasolene, 
except  that  contained  in  said  reservoir,  shall 
be  kept  within  the  building,  and  not  more 
than  five  gallons  in  a  tight  and  entirely 
closed  metallic  can,  free  from  leak,  on  the 
premises  adjacent  thereto."  It  appeared  that 
the  insured  owned  ^n  automobile,  which  he 
used  in  connection  with  his  business.  Gaso- 
lene was  required  for  the  running,  repair, 
and  cleaning  of  the  automobile,  and  it  was 
the  custom  of  the  insured  to  purchase  gaso- 
lene for  that  purpose  at  a  down-town  sta- 
tion. A  few  days  prior  to  the  fire  he  ordered 
a  five-gallon  metallic  can  of  gasolene,  which 
he  intended  using  in  his  automobile,  to  be 
brought  to  his  premises.  When  the  can  ar- 
rived he  emptied  all  of  the  gasolene  into  his 
machine  with  the  exception  of  about  three 
quarts.  He  then  set  the  can  in  his  store, 
with  the  intention  of  using  the  remainder 
of  the  gasolene  for  vulcanizing  tires  and 
cleaning  the  automobile.  Shortly  thereafter  he 
arose  early  one  morning  and  went  out  to  work 
on  the  automobile.  While  doing  so  his  wife 
went  to  the  kitchen  to  cook  breakfast.  A 
little  later  she  went  into  the  store  and 
poured  the  gasolene  into  fin  open  measure. 
Not  knowing  that  his  wife  had  poured  the 
gasolene  into  the  measure,  the  insured  went 
into  the  store  and  struck  a  match  to  light 
his  pipe.  The  lighted  match  which  he  threw 
away,  ignited  the  gasolene,  thereby  causing 
the  fire  which  destroyed  the  building  and  its 
contents.  It  further  appeared  that  other  than 
that  which  he  used  from  time  to  time  for  his 
automobile  the  insured  never  kept  any  gaso- 
lene for  sale  or  otherwise  on  his  premises. 
It  was  held  that  gasolene  was  not  kept  on 
the  premises  in  violation  of  the  policy. 


In  Evangeline  Fruit  Co.  v.  Provincial  F* 
Ins.  Go.  61  Can.  Sup.  Gt  474,  24  Dominion 
L.  Rep.  577,  reversing  48  Nova  Sootia  39, 
17  Dominion  L.  Rep.  378,  the  policy  sued  on 
provlc^  that  the  insurer  should  not  be  lia- 
ble for  loss  or  damage  occurring  while  gaso- 
lene in  quantities  exceeding  &vq  gallons  was 
"stored"  or  "kept"  in  the  building  contoin- 
ing  the  property  insured  unless  permission 
in  writing  was  given  by  the  insurer.  It  ap- 
peared that  the  insured  kept  a  barrel  of  gaso- 
lene from  which  the  daily  supply  of  about 
&ve  gallons  of  gasolene  was  obtained  to  keep 
a  gasolene  engine  running.  The  barrel  from 
which  the  daily  supply  of  gasolene  was  drawn 
was  kept  outside  of  the  building  about  fifteen 
or  sixteen  feet  therefrom  under  a  broad  plat- 
form running  up  to  the  building.  Reversing  a 
judgment  dismissing  the  action,  Davies  J. 
said :  "I  am  of  opinion  that  under  the  facts  and 
circumstances  proved  in  this  case  and  in  view 
of  the  knowledge  .  .  .  possessed  by  the 
insurance  company,  the  keeping  of  the  barrel 
of  gasolene  under  the  platform  some  fifteen 
or  sixteen  feet  away  from  the  building  for 
the  purpose  of  furnishing  the  daily  supply 
required  for  the  running  of  the  engine,  waa 
neither  a  breach  of  the  eleventh  condition 
nor  such  a  material  circumstance  within  con- 
dition 1  as  it  was  the  duty  of  the  insured 
company  voluntarily  and  without  being  asked 
to  communicate  to  the  insurance  company." 
In  the  same  case.  Duff,  J.  said:  "I  think 
the  insurance  of  a  going  factory  where  the 
motor  power  is  supplied  by  a  gasolene  engine 
must  be  taken  to  contemplate  the  keeping  of 
a  reasonable  supply  of  gasolene  for  the  en- 
gine and  the  keeping  of  it  in  a  reasonably 
convenient  way.  I  think,  therefore,  that  the 
condition  of  the  policy  prohibiting  the  stor- 
ing of  the  gasolene  in  larger  quantities  than 
five  gallons  does  not  apply  to  gasolene  kept 
for  that  purpose.  I  think,  moreover,  that  the 
language  of  Lord  Macnaughten  in  Thompson 
V.  Equity  F.  Ins.  Co.  [1910]  A.  C.  (Eng.) 
at  page  596,  is  applicable  and  that  'stored  or 
kept'  imports  a  notion  of  w^arehousing  or 
depositing  for  safe  custody  or  keeping  in 
stock  for  trade  purposes.  Lord  Macnaugh- 
ten's  illustration  of  the  keeping  of  it  for  do- 
mestic uses  seems  to  cover  the  ground." 

In  Gump  V.  National  Union  F.  Ins.  Go. 
34  Ohio  Cir.  Ct.  Rep.  36,  nffirmed  without 
opinion  86  Ohio  St.  325,  99  N.  £.  1130,  the 
defendant  insurance  company  claimed  that 
the  policy  in  suit  was  void  because  of  a 
violation  of  a  provision  therein  prohibiting 
gasolene  to  be  kept,  used  or  allowed  on  the 
insured  premises.  It  appeared  that  the  in- 
sured premises  were  occupied  by  a  manufac- 
turing plant,  which  was  operated  by  an  engine 
located  in  the  adjoining  building.  Gaso- 
lene was  kept  in  a  can  in  a  separate  building. 
Small  quantities  of  the  gasolene  so  kept  were 
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brought  into  the  engine  room  as  heed  required 
and  used  for  starting  the  engine.  The  gaso- 
lene was  brought  in  a  pint  bottle  and  kept  on 
a  shelf  about  five  or  six  feet  from  the  engine. 
Reversing  the  direction  of  a  verdict  for  the 
defendant  the  court  said:  "Now  we  think 
the  principle  laid  down  in  the  note  to  the 
case,  Boyer  v.  Grand  Rapids  Ins.  Co.  124 
Mich.  456,  83  N.  W.  124,  83  Am.  St.  Rep. 
343,  is  controlling  in  this  case:  'The  use 
by  an  assured  of  naphtha,  or  benzine  on  the 
insured  premises,  when  the  use  or  keeping  of 
«uch  articles  is  stipulated  against  in  the 
policy,  voids  the  contract  of  insurance,  un- 
less such  use  is  incidental  to  the  business, 
or  is  in  small  quantities  for  a  special  and 
not  dangerous  purpose,'  and  this  is  fully  sus- 
tained in  the  following  cases:  Arnold  v. 
American  Ins.  Co.  148  Cal.  660,  84  Pac.  182, 
25  L.R.A.(N.S.)  6;  Smith  v.  German  Ins.  Co. 
107  Mich.  270,  65  N.  W.  236,  30  L.R.A.  368; 
Springfield  F.  etc.  Ins.  Co.  v.  Wade,  95  Tex. 
598,  68  S.  W.  977,  58  L.R.A.  714,  93  Am. 
St.  Rep.  870;  American  Cent.  Ins.  Co.  v. 
Green,  16  Tex.  Civ.  App.  531,  41  S.  W.  74. 
We  think  that  this  record  discloses  clearly 
that  the  gasolene  that  was  on  these  premises 
was  for  such  use  as  was  incidental  to  the 
business,  and  in  such  small  quantity,  'for 
a  special  and  not  dangerous  purpose'  as  must 
have  been  in  contemplation  of  the  parties 
when  the  insurance  was  written  and  was  not 
a  'keeping  or  using  or  allowing  to  be  kept 
or  used  gasolene/  within  the  provisions  of 
the  policy." 


V. 
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133  Minn.  348;  1S8  N.  W.  418. 


of  Passensers  —  Taking  on 
Paasensers  —  Allowlns  Time  to  Find 
Seats. 

A  comnon  carrier  does  not  as  a  matter  of 
law  owe  the  duty  of  stopping  its  trains  at 
stations  for  a  time  sufficiently  long  to  enable 
passengers  who  have  gotten  on  safely  to  find 
seats. 

[See   Ann.   Cas.   1912D   582,   as  to  street 
railway.] 
Hegiigence  •—  Contribntory  Keslisenoe 

«  Cansation. 

To  defeat  a  recovery  because  of  the  contrib- 
utory ni^ligence  of  tke  plaintiff,  such  negli- 


gence must  contribute  proximately  as  a  cause 
of  the  injury  but  it  need  not  be  itself  the 
proximate  cause  of  it. 

Instructions  •—  Cautionary  Instruction 
—  As  to  Verbal  Admissions. 

It  is  proper  to  give  cautionary  instructions 
relative  to  the  consideration  of  verbal  admis- 
sions; but  if  given  they  should  be  so  framed 
as  not  to  disparage  or  minimize  their  natural 
and  reasonable  effect  as  items  of  prooL 

[See  note  at  end  of  this  case.]        " 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Blue  Earth 
county:     Comstook,  Judge. 

Action  by  Mary  Blume,  plaintiff,  against 
Chicago,  Milwaukee  and  St.  Paul  Kail  way 
Company  et  al.,  defendants.  Judgment  for 
plaintiff.  Defendant  named  appeals.  The 
facts  are  stated  in  the  opinion.     Reversed. 

C,  J,  Laiurisch  and  Wehher  d  Leea  for  ap- 
pellant. 

J,  W.  Bchmitt,  8,  B.  Wilson  and  Kerr, 
Fou?ler,   Bohmitt   d   Furher   for   respondent. 

[349]  DiBBLLy  C. — ^This  is  an  action  to  re- 
cover damages  for  injuries  sustained  by  the 
plaintiff  while  a  passenger  on  one  of  the  de- 
fendant's trains.  There  was  a  verdict  for 
the  plaintiff.  The  defendant  appeal^  from 
the  order  denying  its  motion  for  a  new  trial. 
The  claims  of  error  relate  to  the  charge  and 
exceptions  were  taken  at  the  time. 

1.  The  plaintiff  got  safely  on  the  defend- 
ant's train  at  Minnesota  Lake.  Before  she 
had  taken  a  seat  the  train  started.  She 
claims  that  she  was  thrown  down  and  injured 
by  a  sudden  jerk  of  the  train  when  it  started. 
The  court  charged  the  jury  that  it  was  the 
duty  of  the  defendant  to  stop  its  train  at  the 
station  for  a  long  enough  time  to  permit  pas- 
sengers using  due  diligence  to  enter  the  train 
and  find  seats.  This  was  not  a  correct  state- 
ment of  the  law.  It  is  the  duty  of  a  carrier 
to  stop  its  train  for  a  time  reasonably  suffi- 
cient to  enable  intending  passengers  to  board 
with  safety.  It  is  not  required,  as  a  matter 
of  law,  to  keep  its  train  standing  until  they 
have  had  a  reasonable  time  in  which  to  get 
seated.  2  Shearman  k  Redfield,  Negligence, 
§  608;  2  Hutchinson,  Carriers,  §  1111;  3 
Thompson,  Negligence,  §  2857;  Yarnell  v. 
Kansas  City,  etc.  R.  Co.  113  Mo.  570,  21  S.  W. 
1,  18  L.R.A.  699;  Louisville,  etc.  R.  Co.  v. 
Hale,  102  Ky.  600,  44  S.  W.  213,  42  L.R.A 
293;  Illinois  Cent.  R.  Co.  v.  Ball,  160  Ky. 
631,  150  S.  W.  668;  Louisville,  etc.  R.  Co. 
V.  Gaines,  162  Ky.  265,  163  S.  W.  216.  Op- 
posed to  these  authorities  are  the  following: 
International,  etc.  R.  Co.  v.  Copeland,  60  Tex. 
326;  Gulf,  etc.  R.  Co.  v.  Powers,  4  Tex.  Civ. 
App.  228,  23  S.  W.  325.    In  special  cases,  as 
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when  a  passenger  is  sick  or  infirm  or  disabled, 
the  carrier  may  owe  a  special  duty  greater 
than  that  stated. 

2.  The  court  charged  the  jury  that  to  con- 
stitute a  defense  the  negligence  of  the  plain- 
tiff must  be  the  proximate  cause  of  his  injury. 
The  correct  statement  is  that  the  plaintiff's 
negligence,  to  prevent  a  recovery,  must  con- 
tribute proximately  to  the  injury  as  a  cause. 
2  Dunnell,  Minn.  [350]  Dig.  §  7012.  Whether 
taking  the  charge  as  a  whole  this  inaccuracy 
should  result  in  a  new  trial  we  do  not  deter- 
mine. 

3.  The  injury  for  which  the  plaintiff  sues 
was  sustained  on  February  21,  1914.  The 
defendant  claims  that  she  was  injured  in  a 
runaway  of  a  team  on  April  10,  1914,  and  that 
her  present  condition  is  attributable  in  whole 
or  in  part  to  the  runaway.  To  prove  the  fact 
of  injury  by  a  runaway  it  offered  and  there 
were  received  admissions  made  by  the  plain- 
tiff to  her  physicians.  The  plaintiff  denied 
that  she  was  injured  in  a  runaway  or  that 
she  told  her  physician  so.  The  court  charged 
the  jury  that  evidence  of  such  admissions 
should  be  received  with  great  caution.  The 
cases  do  not  agree  upon  the  propriety  of 
giving  a  cautionary  instruction.  SSome  hold 
that  the  question  of  the  effect  and  weight  of 
such  admissions  is  for  the  jury,  and  that  no 
charge  rielative  to  them  should  be  given. 
Johnson  v.  Stone,  69  Miss.  826,  13  So.  858; 
Frizell  v.  Cole,  29  111.  465;  Kauffman  v. 
Maier,  94  Gal.  269,  29  Pac.  481,  18  L.R.A. 
124;  Castleman  v.  Sherry,  42  Tex.  59; 
Knowles  v.  Nixon,  17  Mont.  473,  43  Pac.  628; 
Tobin  V.  Young,  124  Ind.  507,  24*  N.  E.  121 ; 
Shinn  v.  Tucker,  37  Ark.  580.  Others  hold 
that  the  court  may,  with  propriety,  give 
the  jury  rules  helpful  for  their  guidance  in 
considering  admissions.  Allen  v.  Kirk,  81 
la.  658,  47  N.  W.  906;  State  v.  Jackson,  103 
la.  702,  73  N.  W.  467;  Nash  v.  Hoxie,  59 
Wis.  384, 18  N.  W.  408;  Haven  v.  Markstrum, 
67  Wis.  493,  30  N.  W.  720;  Stewart  v.  De- 
Loach,  86  Ga.  729,  12  S.  E.  1067.  Our  court 
concedes,  impliedly  at  least,  the  propriety  of 
cautioning  the  jury.  Tozer  v.  Hershey,  15 
Minn.  257.  In  Massachusetts  the  rule  is 
stated  to  be  this:  "The  weight  of  such  evi- 
dence is  for  the  jury,  and  although  it  is  not 
error  for  a  judge  to  give  general  instructions 
in  regard  to  the  nature  of  a  certain  class 
of  evidence,  and  the  considerations  which 
properly  arise  in  dealing  with  it,  he  must  be 
careful,  if  he  does  this,  not  to  invade  the 
province  of  the  jury  by  intimating  an  opinion 
upon  the  facts  of  the  particular  case,  nor  to 
state  propositions  which  are  not  true  in  their 
general  application  to  evidence  of  that  class. 
If  he  chooses  to  leave  the  jury  to  deal  with 
questions  of  fact  in  the  light  of  their  expe- 
rience and  judgment,  without  his  aid,  the 
parties  have  no  legal  ground  of  objection." 


Rumrill  v.  Ash,  169  Mass.  341,  47  N.  E.  1017. 
The  court  charged  the  jury  at  very  consider- 
able length  upon  the  nature  of  the  admissions 
involved  and  the  consideration  which  they 
should  have.  There  was  nothing  [351]  ex* 
traordinary  about  the  alleged  admissions. 
Their  value  as  proof  depended  upon  the  in- 
tegrity of  the  physician^  who  testified  and 
the  accuracy  of  their  understanding  and  recol- 
lection of  what  the  plaintiff  told  them.  The 
admissions  were  not  of  facts  carelessly  stat- 
ed. The  plaintiff,  if  she  made  them  at  all, 
probably  made  them  seriously,  for  she  was 
talking  to  her  physicians  with  medical  treat- 
ment in  contemplation.  As  we  gather  from 
the  record  they  were  made  to  the  physicians 
separately  and  not  on  the  same  occasion. 
Upon  a  consideration  of  the  charge  relative 
to  the  caution  with  which  admissions  should 
be  viewed,  we  are  of  the  opinion  that  its  ten- 
dency was  to  disparage  the  evidence  of  the 
physicians  and  minimize  its  effect  and  that 
it  was  for  this  reason  erroneous.  Whether 
the  admissions  were  made,  what  they  were  if 
made,  and  what  their  effect  was  as  proof, 
were  all  for  the  jury. 
Order  reversed. 


NOTE. 

Propriety  of  Cantionary  Instmotloii 
Relative  to  Consideration  of  Verbal 
Admission. 

Majority  Rule. 

There  is  a  sharp  conflict  of  authority  as 
to  the  propriety  of  cautionary  instructions 
yith  respect  to  the  weight  to  be  given  to 
verbal  admissions.  In  a  majority  of  the  juris- 
dictions it  is  held  that  the  weight  of  such 
admissions  is  for  tlie  jury  and  that  no  charge 
relative  to  them  should  be  given. 

Alahwma, — BoewelL  y.  Thompson,  160  Ala. 
306,  49   So.   73. 

Arkansas. — Shinn  v.  Tucker,  37  Ark.  580. 
Campare  Prater  v.  Frazier,  11  Ark.  249. 

California. — Kauffman  v.  Maier,  94  Cal. 
269,  29  Pac.  481,  18  L.R.A.  124;  People  v. 
Rodley,  131  Cal.  240,  63  Pac.  351;  People 
V.  Wardrip,  141  Cal.  229,  74  Paa  744;  Peo- 
ple V.  Buckley,  143  Cal.  375,  77  Pac.  169; 
People  V.  Moran,  144  Cal.  48,  77  Pac.  777; 
People  V.  Ruiz,  144  Cal.  251,  77  Pac.  907; 
Goss  V.  Steiger  Terra  Cotta,  etc.  Wovks,  148 
Cal.  155,  82  Pac.  681.  See  also  People  v. 
O'Brien,  96  Cal.  180,  31  Pac.  45.  Compare 
People  V.  Bonney,  98  Cal.  278,  33  Pac.  98; 
People  V.  Strybe,'  36  Pac.  3. 

//^»wis.— Frizell  v.  Cole,  29  111.  465; 
Wickersliam  v.  Beers,  20  III.  App.  243;  Doerr 
V.  Brune,  56  III.  App.  657. 

Indiana. — ^Davis  v.  Hardy,  76  Ind.  272; 
Finch  y.  Bergins,  89  Ind.  360;   Newman  w 
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see 


Hazelriggy  96  Ind.  73;  Lewis  v.  Christie, 
99  Ind.  377;  Shorb  v.  Kinzie,  100  Ind.  429; 
Morris  v.  State,  101  Ind.  560,  1  N.  E. 
70;  Unruh  v.  State,  106  Ind.  117,  4  N.  E.  453; 
Zenor  v.  Johnson,  107  Ind.  70,  7  N.  E.  761; 
Tobin  V.  Young,  124  Ind.  607,  24  N.  E.  121. 
See  also  Koerner  v.  State,  08  Ind.  7. 

Iowa, — Castner  v.  Chicago,  etc.  R.  Co.  126 
la.  681,  102  N.  W.  499;  Scurlock  v.  Boone, 
142  la.  580,  120  N.  W.  313.  Compare  Martin 
V.  Algona,  40  la.  390;  Allen  v.  Kirk,  81  la. 
658,  47  N.  W.  906;  State  v.  Jackson,  103 
la.  702,  73  N.  W.  467. 

Massachusetts. — Com.  y.  Cralligan,  113 
Mass.  202;  Rumriil  v.  Ash,  169  Mass.  341, 
47  N.  E.  1017. 

Mississippi. — See  Johnson  v.  Stone,  69  Miss. 
826,  13  So.  858. 

ifwswiri.—State  ▼.  Bell,  70  Mo.  633. 

Montana. — Wastl.  v.  Montana  Union  R.  Co. 
17  Mont.  213,  42  Pac.  772;  Knowles  v.  Nixon, 
17  Mont.  473,  48  Pac.  628.  Compare  McCrim- 
mon  V.  Murray,  43  Mont.  457,  117  Pac.  73. 

Nebraskfi, — ^Morfeld  ▼.  Weidner,  99  Neb. 
49,  164  N.  W.  860. 

Texas. — Castleman  v.  Sierry,  42  Tex.  69. 

Thus,  it  was  held  in  Goss  v.  Steiger  Terra 
Cotta,  etc.  Works,  148  Cal.  155,  82  Pac.  681, 
that  a  cautionary  instruction  as  to  an  oral 
admission  was  in  yiolation  of  the  provision 
of  the  state  constitution  that  "judges  shall 
not  charge  juries  with  respect  te  miltters  of 
fact"  (Code  Civ.  Proc.  §  2061,  subd.  4)  axid| 
that  it  was  accordingly  proper  for  the  court 
to  refuse  to  instruct  the  jury  that  such  ad* 
missions  were  te  be  viewed  with  caution. 

In  Kauffman  v.  Maier,  94  Cal.  269,  29  Pac. 
481,  18  L.R.A.  124,  an  action  for  damages 
for  personal  injuries,  the  defendant  intro- 
duced evidence  tending  te  show  that  shortly 
after  the  injury  the  plaintiff  had  made  ad- 
missions to  the  effect  that  the  accident  was  the 


in  view  of  all  other  evidence  in  the  case." 
In  holding  the  instruction  te  be  erroneous, 
it  was  said:  "In  thus  instructing  the  jury, 
the  court  disregarded  the  provision  of  the 
constitution  that  'judges  shall  not  charge 
juries  with  respect  to  a  matter  of  fact,  but 
may  state  the  testimony  and  declare  the 
law.'  Wfiile  it  is  a  matter  of  common  knowl- 
edge tiuit  the  stetements  of  a  witness  as  to 
the  verbal  admissions  of  another  are  liable 
to  be  erroneous,  and  for  that  reason  should 
be  received  with  caution,  yet  such  conclusion 
is  only  an  inference  of  fact  which  must  be 
made  by  the  jury,  and  is  not  a  presump- 
tion or  a  conclusion  of  law  to  be  declared 
by  the  court.  The  reasons  which  are  to  be 
urged  in  favor  of  receiving  such  statements 
with  caution  are  based  upon  human  experi- 
ence, and  vary  in  strength  and  conclusive- 
ness with  the  facts  and  circumstances  of 
each  case,  and  their  sufficiency  in  any  par- 
ticular case  is  an  inference  which  the  reason 
of  the  jury  makes  from  those  facts  and  cir- 
cumstances; but  there  is  no  rule  of  law  which 
directs  the  jury  to  invariably  make  such 
an  inference  from  the  mere  fact  that  the 
proof  of  the  admission  is  by  oral  testimony. 
That  deduction  called  a  presumption  which 
the  law  expressly  directs  to  be  made  from 
particular  facts  is  uniform,  and  not  de- 
pendent upon  the  varying  conditions  and  cir- 
cumstances of  individual  cases.  To  weigh 
the  evidence  and  find  the  facts  in  any  case 
is  the  province  of  the  jury,  and  that  province 
is  invaded  by  the  court  whenever  it  instructs 
them  that  any  particular  evidence  which  has 
been  laid  before  them  is  or  is  not  entitled 
to  receive  weight  or  consideration  from  them. 
.  .  .  The  instruction  above  quoted  is,  in 
substance,  an  argument  to  the  jury  with  're- 
spect te  matters  of  fact'  that  had  been  pre- 
sented at  the  trial,  and  a  comment  by  the 


result  of  his  own  fault.     The  trial  court  in-,    court   upon    the   weight   whicli   they   should 


Btructed  the  jury  as  follows:  "The  court  in- 
structs the  jury  that  although  parol  proofs  of 
the  verbal  admissions  of  a  party  to  a  suit, 
when  it  appears  that  the  admissions  were  un- 
derstandingly  and  deliberately  made,  often 
afford  satisfactory  evidence,  yet,  as  a  general 
rule,  the  statements  of  the  witnesses  as  to  the 
verbal  admissions  of  a  party  should  be  re- 
ceived by  the  jury  with  great  caution,  as 
tiiat  kind  of  evidence  is  subject  to  much 
imperfection  and  mistake.  The  party  him- 
self may  have  been  misinformed,  or  may 
not  have  clearly  expressed  his  meaning  nr 
the  witness  may  have  misunderstood  him; 
and  it  frequently  happens  that  the  witness, 
hy  unintentionally  altering  a  few  expressions 
really  used,  gives  an  effect  to  the  statement 
completely  at  variance  with  what  the  party 
did  actually  say.  But  it  is  the  province  of 
the  jury  to  weigh  such  evidence,  and  give 
it  the  consideration  te  which  it  is  entitled. 


give  to  that  testimony.  Whether  the  facts 
and  circumstances  proved  in  the  case  were 
sufficient  to  cause  the  reason  of  the  jury 
te  make  this  inference  was  a  fair  matter  of 
argument  for  the  counsel  of  the  respective 
parties;  but  the  court  forsook  its  judicial 
position  when  it  assumed  the  office  of  com- 
menting upon  the  weight  and  credibility  of 
this  evidence.  The  closing  paragraph  in  the 
instructions  to  the  effect  that  it  was  for  the 
jury  to  give  to  the  evidence  the  consideration 
to  which  it  was  entitled;  did  not  obviate  the 
error,  as  by  its  remarks  the  court  had,  in 
substance,  said  to  them  that  as  matter  of 
law  the  evidence  was  not  entitled  to  any 
great  consideration." 

Citing  and  approving  the  rule  in  Kauff- 
man V.  Maier,  supra,  it  was  held  in  People 
V.  Wardrip,  141  Cal.  229,  74  Pac.  744,  that  a 
statute  (Code  Civ.  Proc.  §  2061)  which  in 
effect  provided  for  the  giving  of  an  instruc- 
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tion  that  evidence  of  an  oral  admission  of  a 
party  should  be  viewed  with  caution  was 
unconstitutional,  for  the  reason  that  such  an 
instruction  was  in  violation  of  the  consti- 
tutional injunction  against  judges  charging 
as  to  matters  of  fact.  To  the  same  effect  see 
People  V.  Hodley,  131  Cal.  240,  63  Pac.  351; 
People  V.  Buckley,  143  Cal.  376,  77  Pac. 
169;  People  v.  Moran,  144  Cal.  48,  7i  Pac. 
777 ;  People  v.  Ruiz,  144  Cal.  261,  77  Pac.  907. 

Minority  Rule, 

In  some  jurisdictions  however,  the  pro- 
priety of  instructing  the  jury  that  verbal 
admissions  should  be  received  with  caution  is 
upheld.  Frankfort  Marine,  etc  Ins.  Co.  v. 
Stevens,  220  Fed.  77,  136  C.  C.  A.  646; 
Ocean  Steamship  Co.  v.  McAlpin,  69  Ga.  437; 
Stewart  v.  Dr.  Loach,  86  Ga.  729,  12  S.  £. 
1067;  Raleigh,  etc.  R.  Co.  v.  Allen,  106  Ga. 
672,  32  S.  £.  622;  McBride  v.  Georgia  R.  etc. 
Co.  126  Ga.  616,  64  S.  E.  674;  Louisville, 
etc.  R.  Co.  V.  Bradford,  136  Ga.  632,  69  S.  £. 
870;  Patterson  v.  Campbell,  136  Ga.  664, 
71  S.  E.  1117;  Nims  v.  Brook,  3  Ga.  App. 
247,  69  S.  E.  711;  Becker  v.  Crow,  7  Bush 
(Ky.)  198;  Botts  v.  Williams,  17  B.  Mon. 
(Ky.)  687;  Hart  v.  New  Haven,  130  Mich. 
181,  89  N.  W.  677;  Tozer  v.  Hershey,  15 
Minn.  267;  Thompson  v.  Purdy,  46  Ore.  197, 
77  Pac.  113,  83  Pac.  139;  Gleason  v.  Denson, 
66  Ore.  199,  132  Pac.  630;  McCarty  ▼. 
Scdnlbn,  187  Pa.  St.  495,  41  Atl.  346;  Moore 
v.  Dickinson,  39  S.  C.  441,  17  S.  E.  998; 
Nash  V.  Hoxie,  59  Wis.  384,  18  N.  W.  408. 
And  see  the  reported  case.  See  also  Earp 
V.  Edgington,  107  Tenn.  23,  64  S.  W.  40; 
Campbell  v.  Germania  F.  Ins.  Co.  163  Wis. 
329,  168  N.  W.  63 

It  has  been  held  to  be  proper  under  this 
rule  for  the  court  to  refuse  a  charge  re- 
quested by  the  appellant  to  the  effect  that 
^'admissions  are  the  lowest  class  of  proof, 
and  should  be  received  and  considered  by  the 
jury  with  great  caution,"  but  an  instruc- 
tion that  "with  respect  to  verbal  admissions, 
they  ought  to  be  received  with  great  caution," 
is  proper.  Tozer  v.  Hershey,  16  Minn.  267, 
wherein  it  was  said:  "The  term  'admissions' 
embraces  various  classes  of  testimony,  some 
of  which  are  of  the  most  solemn  and  con- 
clusive character;  otliers  are  less  solenm 
in  their  nature,  and  have  only  the  effect 
of  prima  facie  or  presumptive  evidence.  Mr, 
Starkie  in  treating  on  this  subject  says :  'Evi- 
dence of  this  class  declines  by  gradual  shades 
from  the  most  expressive  and  solemn  admis- 
sions down  to  expressions  and  acts  which  af- 
ford but  remote  and  weak  presumptions  as  to 
the  particular  fact  in  question.'  2  Stark. 
Ev.  26.  With  respect  to  all  verbal  admis- 
sions, says  Mr.  Greenleaf,  'it  may  be  observed 
that  they  ought  to  be  received  with  great 


caution.  .  .  .  But  where  the  admission  ifl 
deliberately  made  and  precisely  identified* 
the  evidence  it  affords  is  often  of  the  most 
satisfactory  nature.'  1  Greenl.  £v.  §  200. 
And  it  has  been  said  by  high  authority,  even 
in  a  criminal  case,  'that  evidence  of  con- 
fessions is  to  be  received  with  great  caution, 
yet,  when  made  and  satisfactorily  proved, 
they  are  the  best  species  of  evidence — 
better  than  the  direct  testimony  of  one  who 
should  testify  that  he  saw  the  accused  set 
a  lighted  torch  to  the  building.  In  the  latter 
case  doubts  may  arise  as  to  the  identity 
of  the  person,  or  the  intention  with  which  he 
did  the  act,  or  of  the  veracity  of  the  witness, 
but  in  the  case  of  a  voluntary  confession  by 
one  of  sufficient  intelligence  to  know  the  na- 
ture and  consequences  of  his  crime,  no  such 
doubt  can  exist.'  Com.  v.  Knapp,  9  Pick. 
(Mass.)  607.  While  on  the  other  hand, 
'where  the  admission  consists  in  a  loose  and 
careless  declaration,  if  it  be  evidence  at  all, 
it  is  of  little  weight.'  2  Stark.  Ev.  23.  It 
is  true  that  in  Thomas  v.  Thomas  (cited  in 
Gilman  y.  Morgan,  in  the  defendant's  brief), 
2  J.  J.  Marsh.  (Ky.)  60,  65,  the  judge 
delivering  the  opinion  uses  language  sub- 
stantially like  that  in  the  request  submitted 
in  this  case;  but  it  will  be  seen  that  the 
declarations  in  that  instance  were  excluded 
as  hearsay,  and  were  not  that  of  the  party 
to  the  record,  and  the  offer  was  of  a  very 
general  character.  In  this  case  at  bar  the 
fact  admitted  is  the  existence  of  a  partner- 
ship. The  admission  is  voluntary,  direct, 
plenary,  and  explicit,  made  by  a  party  to  the 
record,  an  intelligent  man,  extensively  en- 
gaged in  business,  under  circumstances  which 
would  not  only  repel  a  false  statement  of 
this  character,  but  would  tend  strongly  to 
impress  silence  as  to  the  fact  if  true.  The 
admissions  were  made  on  two  separate  occa- 
sions, each  being  established  by  a  different 
witness;  and  the  testimony  by  which  they 
are  established  'is  (to  use  the  language  of 
the  defendant's  counsel)  xmchallenged  as  to 
verity.'  Mistake  would  seem  tQ  be  beyond 
probability.  If  not  true,  the  admission  must 
have  been  wilfully  false.  It  would  be  diffi- 
cult, if  it  is  not  impossible,  to  conceive  of 
an  extrajudicial  verbal  admission  entitled  to 
greater  weight  than  the  one  here  presented. 
We  can  conceive  a  state  of  facts  under  which 
even  the  positive  testimony  of  a  person  mak- 
ing such  admissions  would  not  be  sufficient 
to-  overcome  it.  While,  therefore,  the  law. 
from  the  nature  of  the  proof,  enjoins  great 
caution  upon  juries  in  receiving  the  evidence 
of  admissions  as  true,  and  in  determining  the 
weight  to  be  given  to  the  admission  if 
true,  we  know  of  no  rule  which  places  ad- 
missions of  this  character  as  the  lowest  class 
of  proof.  If  there  are  admissions  which 
are  of  this  class,  it  is  not  from  any  inherent 
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defect  in  their  nature  aa  admissions  that 
they  become  so,  but  by  reason  of  extraneous 
circumstances  which  qualify  them.  The  ex- 
ception, therefore,  cannot  be  sustained/' 

In    Georgia   cautionary   instructions   rela- 
tive to  verbal  admissions  are  authorized  by  a 
statute  (Civil  Code,  §  5197).    Kaleigh,  etc.  R. 
Co.  V.  Allen,  106  Ga.  572,  32  S  E.  622,  where- 
in the  court  held  to  be  proper  the  following 
instruction:      ''Now  the  defendants  contend 
that   the   plaintiff   in   this   action   admitted 
that  the  alleged  occurrence   happened   in  a 
certain  way,  and  not  as  charged  in  plaintiff's 
declaration.     Well,  admissions,  gentlemen  of 
the  jury,  the   law   says,   should  be   scanned 
with  care  by  the  jury.     What  weight  they 
i»hall  have,  if  any  admissions  are  shown,  and 
whether  they  are  or  are  not  is  a  question  for 
the   jury,   but   where  they  are   shown   it  is 
the  duty  of  the  jury  to  scan  them  with  care 
and  give  them  just  such  weight  as  they  think 
they  are  entitled  to,  like  all  other  evidence 
in   the   case."      In   discussing   the   propriety 
of  that  instruction  it  was  said:   ''The  error 
assigned   on  this   charge  is,  that  the   court 
only  charged  one  side  of  a  correct  legal  propo- 
sition, and  when  he  cautioned  the  jury  they 
should   scan  such  admissions  with  care,  he 
should   also   have   charged   that   when    said 
admissions  were  established   to   their   satis- 
faction, they   constituted   a  high   degree  of 
evidence    and    should    be    entitled    to    great 
weight  before  the  jury.     The  ruling  of  the 
court  that  all  admissions  should  be  scanned 
with  care  is  authorized  by  section  5197   of 
the  Civil  Code.    But  there  is  nothing  in  the 
provisions  of  this  section   of  the  code,  nor 
in  any  other  statute  of  the  state,  which  de- 
clares th^t  when  an  admission  is  established 
to  the  satisfaction  of  the  jury  it  constitutes 
a  high  degree  of  evidence  and  the  jury  should 
give    it    great    weight.      It    may    be    sound 
philosophy,  founded  upon  human  experience 
and  a  knowledge  of  human  character,  that  an 
admission,  made  voluntarily  by  a  party  against 
his    own    interest,    constitutes   very    strong 
evidence  of  the  fact  admitted.     It  is  often 
the  case  that  learned   writers   of  lawbooks, 
and  even  courts,  in  the  discussion  of  prin- 
ciples   involving    the    weight    of    testimony 
and    the    credibilitv    of    witnesses,    advance 
ideas,  sound  in  themselves,  w^hich  are  not  in- 
tended to   be  declared  as  positive  law,  but 
as  a  safe  rule  to  guard  mankind  generally 
m   reaching  conclusions   upon   stated   facts; 
but  it  does  not  follow  from  this  that,  how- 
ever  sound   philosophy   of   such   rules   may 
he,  a   court   should  adopt  them  as  positive 
law,  apply  them  to  a  particular  case,  and 
give  them  as  rules  by  which  the  jury  should 
be  governed  in  their  deliberations.     In  sev- 
eral of  the  states  the  judge  is  permitted  to 
give  to-  the  jury  the  opinion  he  entertains 
of  the  evidence  and  his  reasons  therefor.    In 


this  state,  however,  any  intimation  of  an 
opinion  by  the  court  to  the  jury  as  to 
what  the  fact  has  or  has  not  been  shown 
in  a  case  is  reversible.  The  weight  of  testi- 
mony and  the  credibility  of  a  witness  are 
peculiarly  and  exclusively,  under  the  law 
of  Georgia,  questions  for  the  jury;  and  un- 
less the  statute  expressly  specifies  how  cer- 
tain testimony  should  be  received,  and  what 
weight  should  be  given  it,  whether  it  should 
be  scrutinized  with  caution  or  care,  it  is, 
to  say  the  least,  a  safer  plan  always  for  the 
judge  to  express  no  opinion  on  the  subject 
but  to  leave  the  matter  entirely  with  the 
jury.  In  some  instances,  no  doubt,  the  ad- 
missions of  a  party  against  his  interest  are 
entitled  to  a  great  weight;  but  what  weight 
should  be  given  them  would*  depend  largely 
upon  the  circumstances  under  •  which  they 
were  made.  As  to  the  effect  of  such  cir- 
cumstances upon  the  weight  of  testimony,  the 
jury  alone  should  judge."  In  Wrightsville, 
etc.  K.  Co.  V.  Lattimore,  118  Ga.  581,  45  S.  E. 
453,  it  was  held  that  the  court  is  not  required 
to  charge  as  to  the  effect  of  admissions 
without  a  special  request  to  that  effect.  See 
to  same  effect  Georgia,  etc.  R.  Co.  v.  Lasseter, 
122  Ga.  679,  51  S.  E.  15. 

In  Oregon  cautionary  instructions  in  re- 
gard to  oral  admissions  are  likewise  per- 
missible by  virtue  of  a  statute  (L.  0.  L. 
§  868,  subd.  4),  Gleason  v.  Denson,  65  Ore, 
199,  132  Pac.  630.  ^ 

In  Frankfort  Marine,  etc.  Ins.  Co.  v. 
Stevens,  220  Fed.  77,  135  C.  C.  A.  645,  the 
following  instruction  was  held  to  be  proper: 
"In  this  case  there  has  been  testimony  con- 
cerning conversations  and  admisbions.  The 
court  instructs  you  that  evidence  of  that 
kind  should  be  accepted  with  great  caution 
by  the  jury.  Especially  is  that  true  where 
a  considerable  lapse  of  time  has  intervened 
between  the  time  of  these  alleged  admissions 
or  conversations  and  the  time  the  witness 
testified.  Counsel  has  pointed  out  some  reason 
for  that,  too.  In  addition  to  those  pointed 
out  by  counsel  would  be  the  fallability  of  the 
memory  of  the  witness  who  undertakes  to  re- 
late a  conversation,  as  the  meaning  of  persons 
often  depends  upon  the  arrangement  of  the 
words.  The  same  words  arranged  differently 
often  give  a  different  impression,  or  a  word 
omitted  here  or  substituted  there  may  change 
the  whole  meaning  of  the  conversation ;  there- 
fore that  is  why  I  instruct  you  that  testi- 
mony of  that  kind  should  be  accepted  with 
caution."  In  discussing  the  propriety  of  the 
instruction,  the  court  said:  "The  objection 
made  to  this  instruction  is  that  therein  the 
court  went  beyond  the  right  of  the  judge 
to  comment  on  the  credibility  of  witnesses 
and  the  weight  of  the  evidence,  and  expressed 
a  rule  which  is  not  a  rule  of  law,  a  rule 
whose  correctness  when  applied  to  any  par- 
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ticular  case,  depends  on  facts  of  which  the 
jury,  should  be  the  judges.  We  think  the 
instruction  was  not  improper.  It  expressed 
a  permissible  estimate  of  testimony  such  as 
that  to  which  the  jury's  attention  was  di- 
rected, and  if,  indeed,  it  is  to  be  taken  as 
an  expression  of  the  opinion  of  the  judge  to 
the  credibility  of  witnesses,  it  did  not  tran- 
scend the  power  of  the  court,  for  it  was 
coupled  with  an  express  instruction  to  the 
jury  that  they  were  the  sole  and  exclusive 
judges  of  every  question  of  fact  in  the  case, 
and  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses."  See'  to  the 
Same  effect  Moore  v.  Dickinson,  39  S.  G.  441, 
17  S.  E.  998. 

An  instruction  that  the  law  regards  ad- 
missions of  a  party  ordinarily  as  the  weakest 
kind  of  evidence  for  the  reason  that  a  party 
is  liable  to  be  mistaken  in  one  or  more  ways, 
but  if  clearly  understood  by  the  party  to 
whom  they  are  made  and  correctly  reported 
by  him,  then  such  admissions  are  considered 
as  strong  evidence,  has  been  held  not  to  be 
improper.  Sullivan  v.  Mauston  Milling  Co. 
123  Wis.  360,  101  X.  W.  679.  See  to  the  same 
effect  Dreher  v.  Fitchburg,  22  Wis.  675,  99 
Am.  Dec.  91;  Haven  v.  Markstrum,  67  Wis. 
493,  30  N.  W.  720 ;  Grotjan  v.  Rice,  124  Wis. 
253,  102  X.  W.  551 ;  Maxwell  v.  Wellington, 
138  Wis.  607,  120  N.  W.  606. 


foundation  of  the  rule,  necessary  to  the  public 
safety,  that  notice  to  an  agent  in  the  course 
of  his  employment  is  notice  to  his  principal." 
Modern  Woodmen  of  America  v.  Colman,  68 
Neb.  660. 

Itife    Insurance    —    Occupation    of    In- 
sured -^  Acting  as  Bartender. 

A  decedent  who  had  not  been  employed  and 
who  had  not  received  compensation  as  a  bar- 
tender, though  he  may  for  another  occasion- 
ally have  waited  upon  the  customers  of  a 
saloon  as  an  accommodation  to  the  proprietor, 
was  not  a  saloon  bartender  within  the  mean- 
ing of  the  prohibitive  provision  of  the  con- 
tract between  plaintiff,  a  mutual  benefit  in- 
surance society,  and  the  insured. 

Trial  -^  Direction  of  Verdict  —  Effect 
of  Request  by  Both  Parties. 

Where,  at  the  close  of  the  trial  of  a  law 
action,  each  party  moves  for  a  directed  ver- 
dict, the  motion  of  one  of  the  parties  being 
sustained,  the  finding  of  the  court  takes  the 
place  of  a  verdict  by  the  jury  and  will  be  t>o 
treated  on  appeal. 

[See  6  Ann.  Cas.  545;  13  Ann.  Cas.  372; 
Ann.  Cas.   1913C  1342.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Seward  coun- 
ty ;    Good,    Judge. 

Action  by  Modern  Woodmen  of  America, 
plaintiff,  against  Walter  Berry,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts   are   stated   in   the   opinion.     Af- 

FIBMED. 


MODERN  WOODMEN  OF  AMERICA 

V. 


Nebraska  Supreme  Court — February  6,  1917. 


100  Neb.  820;  161  N.  W.  ^34. 


Benefit     Insurance     —     Forfeiture     — 
Waiver. 

"A  forfeiture  incurred  bv  the  holder  of  a 
life  insurance  policy  or  contract  is  waived,  if 
the  company,  with  knowledge  of  the  facts, 
subsequently  collects  premiums,  dues  or  as- 
sessments on  account  of  the  contract,  and 
retains  them  without  objection  until  after 
the  death  of  the  insured."  Modern  Woodmen 
of  America  v.  Colman,  08  Xeb.  660. 

[See  note  at  end  of  this  case.] 

Agency  —  Notice  to  Agent  Imputed  to 
Principal. 

"It  is  the  duty  of  an  agent  to  make  known 
to  his  principal  all  facts  concerning  the  serv- 
ice in  which  he  is  engaged  tliat  come  to  his 
knowledge  in  course  of  his  employment,  and 
this  duty  be  is,  in  a  subsequent  action  between 
his  prin^'ipal  and  a  third  person,  conclusively 
presumed   to   have   performed.     This   is   the 


T.    8.    Allen,    Truman    Plantz   and    J.    J. 
Thomas  for  appellant. 

Norval  Bros,  and  B.  F.  Oood  for  appellee. 

[820]  Dkan,  J. — This  action  was  begun  by 
plaintiff  against  defendant,  Walter  Berry, 
guardian,  in  the  district  court  for  Seward 
[821]  county,  to  recover  $3,000  paid  by 
plaintiff  to  defendant  in  pursuance  of  the 
terms  of  a  beneficiary  certificate  in  that 
amount  that  had  been  issued  by  plaintiff 
to  Zack  Berry,  the  insured,  father  of  Walter 
G,  Berry,  his  minor  son,  the  ward  of  the 
defendant.  Recovery  is  sought  on  two 
grounds:  First,  that  the  insured  had  violated 
the  terms  of  his  application  for  membership, 
the  by-laws  of  the  order,  and  the  terms  of  the 
beneficiary  certificate  by  having  engaged  in  a 
prohibited  occupation,  namely,  that  of  selling 
intoxicating  liquors  as  a  saloon  bartender 
after  he  had  become  a  member  of  the  society; 
and,  second,  because  the  $3,000  named  in  the 
policy  was  obtained  from  plaintiff  by  the  de- 
ceit and  fraud  of  defendant,  in  that  the  fact 
of  Zack  Berry's  having  been  engaged  in  the 
prohibited  occupation  was  by  the  defendant 
concealed  from  plaintiff  by  the  use  of  false 
and  fraudulent  statements  and  afiidavits  in 
the  proofs  of  death  that  were  submitted  to 
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plaintiff.  To  properly  dispose  of  the  issues 
involved,  we  find  it  necessary  to  consider  only 
the  first  ground  of  plaintiff'fl  contention.  In 
the  trial  court  the  suit  was  dismissed  and 
judgment  rendered  in  favor  of  defendant  on  a 
directed  verdict,  and  plaintifiTs  appeals. 

At  the  close  of  testimony  both  parties 
moved  for  a  directed  verdict.  Plaintiff's  mo- 
tion was  overruled.  Defendant's  motion  was 
sustained.  For  the  purpose  of  review,  the 
action  is  thus  brought  within  the  rule  which 
provides  that,  where  at  the  close  of  a  trial 
in  a  law  action  both  parties  move  for  a 
directed  verdict,  and  the  motion  of  either 
party  is  sustained,  the  findings  of  the  court 
in  such  case  upon  questions  of  fact  have  the 
same  force  and  effect  that  the  verdict  of 
a  jury  would  have  on  like  questions,  and 
will  so  be  regarded  upon  appeal  to  this  court. 
Dorsey  v.  Wellman,  85  Neb.  202,  122  N.  W. 
989;  Martin  v.  Harvey,  89  NeB.  173,  130  N. 
W.  1039;  Ejrecek  v.  Supreme  Lodge,  etc.  95 
Neb.  '428,  145  N.  W.  869.  The  pertinent 
facts  upon  which  plaintiff  relies  for  reversal 
appear  in  the  discussion  following. 

Zack  Berry,  the  insured,  became  a  member 
of  the  plaintiff  society  in  February,  1899, 
while  engaged  in  the  occupation  [822]  of 
farming.  He  died  on  May  3,  1914.  The 
required  dues  and  assessments  of  the  order 
had  been  paid  by  him  yearly  in  advance,  and 
at  the  time  of  his  death  all  that  were  due  or 
to  became  due  until  January  1,  1915,  had 
been  paid.  Some  time  after  Berry  became 
a  member  of  the  society,  he  quit  farming  and 
became  manager  of  a  telephone  company, 
and  at  a  later  period,  leaving  that  employ- 


He  was  engaged  in  the  three  occupations 
named  from  the  time  that  his  membership 
began  until  sometime  in  the  fall  of  1911,  a 
period  of  about  13  years,  when  he  entered 
the  employ  of  Louis  Hartwig,  a  saloon- 
keeper at  Seward,  and  aS  a  subordinate  in 
the  Hartwig  saloon  engaged  more  or  less 
actively  for  his  principal  in  the  sale  of  in- 
toxicating liquors  over  the  bar  to  the  cus- 
tomers. His  employment  continued  in  and 
about  the  saloon  until  sometime  early  in 
1913,  when  he  was  discharged,  and  he  fol- 
lowed no  other  regular  employment  between 
that  time  and  his  death,  being  mostly  oc- 
cupied in  assisting  in  the  care  of  an  in- 
valid wife.  It  seems  that  the  insured  was 
at  the  saloon  of  Hartwig  frequently  between 
the  time  of  his  discharge  and  until  shortly 
before  he  died,  a  period  of  little  over  a  year, 
and  that  during  this  time  he  occasionally  as- 
sisted his  former  employer,  who  was  his 
friend,  in  the  sale  of  intoxicating  liqours  to 
the  customers  of  the  saloon,  but  for  these 
serivces  he  received  no  compensation.  Within 
a  convenient  time  after  Zack  Berry  died, 
proofs  of  his  death  were  submitted  to  plain- 


tiff by  defendant  on  the  usual  blank  forms 
furnished  by  the  society,  and  soon  thereafter, 
in  pursuance  of  the  terms  of  the  policy,  $3,000 
was  paid  to  the  defendant  Walter  Berry  as 
guardian. 

Zack  Berry's  application  for  membership, 
the  by-laws  of  the  society,  and  the  ben- 
eficiary certificate  or  policy  that  was  issued 
to  him,  together  form  the  contract  that  is 
the  basis  of  the  suit.  The  application  that 
is  in  evidence,  among  other  things,  provides 
that  the  applicant  will  conform  to  the  by- 
laws then  in  existence  or  that  [823]  may 
thereafter  be  adopted,  and  that  he  will  not, 
while  a  member  of  the  order,  engage  in  cer- 
tain prohibited  employments,  among  them 
being  that  of  a  wholesaler  or  manufacturer  of 
liquors,  saloon-keeper  or  saloon  bartender, 
and  that  an  engagement  by  him  in  any  of  the 
prohibited  occupations  will  release  the  plain- 
tiff society  from  liability  upon  the  beneficiary 
certificate. 

Section  5  of  the  beneficiary  certificate  in 
evidence  provides:  "If  the  member  holding 
this  certificate  shall  be  expelled  from  the 
society  or  become  intemperate  in  the  use  of 
alcoholic  drinks,  or  in  the  use  of  drugs,  or 
if  he  shall  be  or  become  engaged  in  the  manu- 
facture or  sale  of  malt,  spirituous,  or  vinous 
liquors  as  a  beverage,  in  the  capacity  of 
proprietor,  stockholder,  agent,  or  servant, 
.  then  this  certificate  shall  be  null 
and  void,  and  of  no  effect,  and  all  moneys 
which  have  been  paid,  and  all  rights  and 
benefits  which  may  have  accrued  on  account 
of  this  certificate,  shall  be  absolutely  for- 
feited, and  this  certificate  become  null  and 


ment,  he  engaged  in  the  real  estate  business.  •  void." 


The  insured  was  regularly,  employed  as  a 
saloon  bartender  by  Ubms  Hartwig,  begin- 
ning in  the  fall  of  1911,  and  his  employment 
continued  until  the  spring  of  1913.  And  it 
clearly  in  evidence  that  after  he  quit  work 
in  that  capacity  he  was  frequently  at  the 
saloon,  sometimes  as  a  patron,  and  when 
occasion  presented  sold  intoxicants  for  his 
former  employer  over  the  bar,  but  he  re- 
ceived no  compensation  for  such  services 
as  he  rendered  in  the  saloon  after  he  quit 
Mr.  Hartwig's  regular  employ  in  the  spring 
of  1913.  Plaintiff  argues  that  the  fact  of 
the  insured  having  engaged  in  the  prohibited 
occupation  as  a  saloon  bartender  either  for 
pay  or  gratuitously,  after  he  became  a  mem- 
ber of  the  society,  made  his  contract  of  in- 
surance void. 

In-  view  of  the  decisions  of  this  court  and 
those  of  sister  jurisdictions,  the  contention 
of  plaintiff  cannot  be  sustained.  No  other 
decision  than  that  rendered  by  the  trial  court 
would  have  been  right,  in  view  of  the  record 
before  us  and  of  the  authorities  herein 
cited.  Plainly  [824]  the  plaintiff  is  bound 
by  the  knowledge  of  the  local  camp  clerk, 
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Borden,  with  respect  to  the  employment  of 
Zack  Berry  in  a  prohibited  occupation,  not- 
withstanding the  contrary  provisions  in  the 
application,  the  by-laws,  and  the  certificate. 
To  hold  otherwise  in  view  of  the  citations 
would  be  to  ignore  some  of  the  elementary 
principles .  of  agency.  There  is  nothing  in 
the  record  before  us  to  show  any  colussion 
between  Mr.  Borden,  the  local  camp  clerk 
of  plaintiff,  and  Berry,  but  the  clerk  is 
purely  shown  to  have  had  knowledge  of  his 
employment  in  the  prohibited  occupation  at 
and  before  the  time  that  the  dues  and  assess- 
ments were  collected.  His  knowledge  is 
shown,  not  only  by  his  own  testimony,  but 
as  well  by  statements  that  he  made  to  others 
on  this  subject  some  time  before  the  be- 
ginning of  the  suit,  and  with  which  at  the 
trial  he  was  confronted.  Mr.  Borden  seems  to 
have  acted  within  the  scope  of  his  authority. 
He  accepted  payments  of  dues  and  assess- 
ments tendered.  In  the  present  case  he  did 
so  with  knowledge  of  Zack  Berry's  occupa- 
tion. 

We  adhere  to  the  rule  announced  in 
Modern  Woodmen  of  America  v.  Colman, 
68  Neb.  660,  94  N.  W.  814,  96  N.  W.  154: 
"A  forfeiture  incurred  by  the  holder  of  a 
life  insurance  policy  or  contract  is  waived, 
if  the  company,  with  knowledge  of  the  facts, 
subsequently  collects  premiums,  dues  or  as- 
sessments on  account  of  the  contract,  and 
retains  them  without  objection  until  after 
the  death  of  the  insured. 

"It  is  the  duty  of  an  agent  to  make  known 
to  his  principal  all  facts  concerning  the 
service  in  which  he  is  engaged  that  come  to 
his  knowledge  in  course  of  his  employment,* 
and  this  duty,  he  is,  in  a  subsequent  action 
between  his  principal  and  a  third  person, 
conclusively  presumed  to  have  performed. 
This  is  the  foundation  of  the  rule,  necessary 
to  the  public  safety,  that  notice  to  an  agent 
in  the  course  of  his  employment  is  notice  to 
his  principal.'' 

The  following  cases  in  this  and  other 
jurisdictions  seem  fairly  to  support  the  rule 
invoked  by  defendant:  [825]  Pringle  v. 
Modem  Woodmen  of  America,  76  Neb.  384, 
388,  107  N.  W.  756,  113  N.  W.  231;  Modem 
Woodmen  of  America  v.  Lane,  62  Neb.  89, 
86  N.  W.  943 ;  Knights  of  Pythias  v.  Withers, 
177  U.  S.  260,  20  S.  Ct.  611,  44  U.  S.  (L. 
ed.)  762;  Distilled  Spirits,  11  Wall.  366,  20 
U.  S.  (L.  ed.)  167;  Supreme  Tent,  etc.  v. 
Volkert,  25  Ind.  App.  627,  67  N.  E.  203; 
Order  of  Columbus  v.  Fuqua,  60  S.  W.  (Tex.) 
1020;  High  Court,  etc.  v.  Schweitzer,  ]71  111. 
325,  49  N.  E.  506;  McCormick  v.  Catholic  Re- 
lief, etc.  Assoc.  39  App.  Div.  309,  56  N.  Y.  S. 
905;  Supreme  Lodge,  etc.  v.  Davis,  26  Colo. 
252,  58  Pac.  595;   Supreme  Council,  etc.  ▼. 


Boyle,  10  Ind.  App.  301,  37  N.  E.  1105;  Modern 
Woodmen  of  America  v.  Breckenridge,  75 
Ivan.  373,  12  Ann.  Cas.  636,  80  Pac.  661,  10 
L.R.A.(N.S.)  136;  La  Dow  v.  North  Ameri- 
can Trust  Co.  113  Fed.  13 ;  Downs  v.  Knights 
of  Columbus,  76  N.  H.  165,  80  Atl.  227; 
Callies  v.  Modern  Woodmen  of  America,  98 
Mo.  App.  521,  72  S.  W.  713;  Richards,  In- 
surance Law  (3d  ed.)  sec.  356;  1  May,  In- 
surance  (4th  ed.)    sec.  213. 

Stevens  v.  Modern  Woodmen  of  America, 
127  Wis.  606,  7  Ann.  Cas.  566,  107  N.  W. 
8,  construes  a  by-law  having  substantially 
the  same  prohibitive  provision  with  respect 
to  a  saloon  bartender  that  is  involved  herein. 
It  is  there  that  held  that  one  who  occasionally 
waited  on  customers  in  a  combination 
restaurant  and  saloon  and  sometimes  sold 
intoxicants  as  an  accommodation  to  his  em- 
ployer, but  without  any  compensation  for 
the  services  so  rendered  in  the  saloon,  is 
not  a  saloon  bartender,  even  though  his 
regular  duties  in  and  about  the  saloon  were 
those  of  a  chore  boy.. 

Plaintiff  cites  Krecek  v.  Supreme  Lodge, 
etc.  95  Neb.  428,  145  N.  W.  859 :  The  Krecek 
case  is  scarcely  applicable  to  the  case  at 
bar  for  the  reason  that  it  therein  appears 
that,  "When  the  applicant  for  membership 
conspires  w^ith  the  secretary  and  others  of 
the  subordinate  lodge  to  deceive  the  company 
and  to  withhold  from  it  knowledge  of  facts 
disqualifying  the  applicant  for  membership, 
the  presumption  of  knowledge  of  such  facts 
on  the  part  of  the  company  is  overcome." 
In  the  Krecek  case  the  membership  certificate 
of  the  applicant  had  been  procured  by  the 
fraud  of  Krecek  and  the  secretary  of  the  local 
lodge  who  conspired  together  to  deceive  the 
lodge,  and  [826]  in  the  application  for  mem- 
bership the  statement  was  made  that  the 
applicant  had  not  been  engaged  in  a  prohibited 
occupation,  but  such  was  not  the  fact.  Krecek 
was  a  saloon-keeper  and  when  he  made  ap- 
plication. After  his  death  the  secretary,  upon 
inquiry,  frankly  stated  that  the  "purpose 
was  to  conceal  the  real  facts."  In  that 
case^.  too,  the  case  of  Modern  Woodmen  of 
America  v.  Colman,  64  Neb.  162,  89  N.  W. 
641,  and  on  rehearing,  68  Neb.  660,  94  N.  W. 
814,  96  N.  W.  154;  and  Pringle  v.  Modem 
Woodmen  of  America,  76  Neb.  384,  107  N.  W. 
756,  and  on  rehearing  76  Neb.  388,  113  K  W. 
231,  are  distinguished 

There  is  some  conflict  in  the  testimony, 
but  the  facts  in  dispute  were  passed  on  by 
the  trial  court,  and  there  being  sufficient 
testimony  to  support  the  judgment  it  will 
therefore  not  be  disturbed.  The  judgment 
of  the  district  court  is  right,  and  is 

Affirmed. 

Letton  and  Rose,  JJ.,  not  sitting. 


NOTE. 

Waiver  of,  or  Estoppel  to  Deny^  For- 
feiture of  Benefit  Certificate  for  Vio- 
lation of  Contract  of  Insurance  Other 
than  Failure  to  Pay  Assessments  or 
Dues. 
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Age,  305. 

Health  and  Habits,  306. 

Ocupation,  308. 

Other  Applications  for  Insurance,  309. 

Miscellaneous  Misrepresentations,  309. 
Engaging  in  Prohibited  Occupation,  310. 
Suicide,  312. 
Miscellaneous,  313. 


Introductory^ 

It  is  the  purpose  of  the  present  note  to 
review  the  recent  cases  passing  on  the  ques- 
tion of  the  waiver  of,  or  the  estoppel  to  deny, 
the  forfeiture  of  a  benefit  certificate  for  a 
violation  of  the  contract  of  insurance  other 
than  a  failure  to  pay  assessments  or  dues. 
The  earlier  cases  are  collected  and  discussed 
in  the  note  to  Modern  Woodmen  of  America  v. 
Breckenridge,  12  Ann.  Cas.  636.  And  see 
the  note  to  Continental  Life  Ins.  Co.  v. 
Yung,  3  Am.  St.  Rep.  630,  637. 

Misrcpre*i€nt<ition  in  AppUcation, 

Age. 


It  has  been  held  that  where  a  mutual  bene- 
fit association  icnows  that  an  applicant  for 
memfiership  has  made  a  false  statement  re- 
garding his  age,  and  yet  accepts  him  as  a 
member,  and  receives  payments  from  him,  it  is 
estopped  to  declare  a  forfeiture  of  the  bene- 
fit certificate  because  of  the  misrepresentation. 
Beggs  V.  Supreme  Council,  etc.  146  111.  App. 
168;  Robinson  v.  Brotherhood  of  Locomotive 
Firemen,  etc.  170  X.  C.  545,  87  S.  E.  537. 
Thus  in  the  case  first  cited  wherein  it  ap- 
peared that  an  applicant  stated  her  age 
to  be  ten  years  less  then  it  really  was,  which 
statement  was  known  to  the  local  secretary 
to  be  false  and  he  continued  to  accept  dues 
from  her,  it  was  held  that  by  the  acceptance 
of  these  payments  the  association  had  waived 
its  right  to  declare  a  forfeiture  of  the  bene- 
fit certificate. 

In  Robinson  v.  Brotherhood  of  Locomotive 
Firemen,  etc.  170  N.  C.  545,  87  S.  E.  537,  it 
appeared  that  the  applicant,  a  man  of  fifty 
Tears  of  age,  stated  that  he  was  thirty -five 
years  old.  It  further  appeared  that  he  had 
been  a  member  of  the  defendant  association 
before  and  that  the  files  of  the  latter  showed 
his  true  age.  Moreover  the  defendant's 
medical  examiner  who  examined  the  appli- 
Ann.  Cas.  101 8D. — ^20 
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cant  could  see  that  the  latter  appeared  to 
be  more  than  forty-five  years  old.  Notwith- 
standing these  facts  the  applicant  was  ac- 
cepted as  a  member  and  dues  were  received 
from  him  until  his  death.  It  was  held  that 
the  association  was  estopped  to  declare  a 
forfeiture  of   the   benefit   certificate. 

But  where  a  by-law  of  a  mutual  benefit 
association  provides  that  no  ofi&cer  of  a 
subordinate  lodge  shall  have  the  power  to 
waive  any  rights  or  rule  of  the  association, 
the  fact  that  a  local  secretary  or  other 
officer  accepts  dues  from  a  member  who  has 
made  a  false  representation  as  to  his  age 
does  not  estop  the  insurer  from  declaring  a 
forfeiture  of  the  benefit  certificate.  DafiTron 
v.  Modem  Woodmen  of  America,  190  Mo. 
App.  303,  176  S.  W.  498.  In  that  case  it 
appeared  that  at  the  time  insured  applied 
for  membership  in  the  defendant  associa- 
tion there  was  some  dispute  as  to  his  age. 
The  local  deputy  of  the  defendant  accepted  the 
applicant  notwithstanding  the  dispute.  There- 
after it  appeared  that  the  latter  was  over  the 
age  limit  set  for  applicants.  It  was  held 
tliat  the  action  of  the  local  officer  in  accept- 
ing the  insured  did  not  estop  the  defendant 
from  declaring  a  forfeiture  of  the  benefit 
certificate,  wliere  a  by-law  of  the  associa- 
tion provided  that  no  local  officer  should 
waive  any  rule  of  the  association.  The  court 
said:  "The  members  of  a  fraternal  benefit 
society  meet  and  pass  by-laws  and  rules  by 
which  the  members  and  those  becoming  mem- 
bers are  to  be  governed.  Tliis,  under  the  law, 
they  have  a  right  to  do.  The  character  of 
these  organizations,  if  tlie  benefits  designed 
are  to  flow  therefrom,  necessarily  require 
such  rules  of  government  and  the  observ- 
ance thereof.  Some  of  these  by-laws  relate 
to  the  conduct  of  members  and  the  several 
local  camps,  while  others  relate  to  the  very 
substance  of  the  contract,  which,  when  passed, 
become  in  the  nature  of  property  rights. 
Officers  are  provided  for  and  elected  by  the 
membership,  not  for  the  purpose  of  creating 
property  rights  as  between  the  members,  be- 
cause they  reserve  that  to  themselves  as  a 
body,  but  for  the  purpose  of  seeing  that  the 
conduct  of  a  member  and  camps  are  in  con- 
formity with  the  rules  and  by-laws  pro- 
mulgated and  adopted  by  the  membership. 
To  measure  conduct,  a  certain  authority  to 
construe  the  rules  and  a  certain  amount  of 
discretion  is  vested  in  and  delegated  to  the 
head  officers.  Serving  in  this  capacity  such 
officers  are  acting  for  the  society  and  their 
findings  are  then  necessarily  binding  upon 
their  principal.  But  where  the  creating  body 
— the  membership— expressly  reserves  to  it- 
self the  making  and  determination  of  and 
construction  of  the  rules  relating  to  the 
'substance  of  the  contract'  or  property  right, 
any  act  of  the  officer  in  regard  thereto  is 
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void  and  not  binding  on  the  society.  The 
by-laws  hereinbefore  quoted  in  this  opin- 
ion show  that  the  membership  has  not  dele- 
gated the  power  to  its  officers,  high  or 
low,  to  make  rules — either  expressly,  im- 
pliedly, or  by  waiver  and  estoppel,  as  to 
individuals  or  as  to  a  class — that  create  prop- 
erty rights.  It  therefore  follows  that  should 
the  head  officers  attempt  to  take  in  an  appli- 
cant who  is  expressly  declared  ineligible,  their 
act  in  so  doing  would  be  a  nullity.  .  .  . 
We  must  therefore  hold  in  this  case,  for  the 
reason  herein  appearing,  that  the  evidence 
fails  to  show  that  the  defendant  society  can 
be  held  to  have  made  a  contract  with  Daffron 
or  is  precluded  from  denying  the  validity 
of  the  certificate  issued  on  account  of  waiver 
and  estoppel." 

A  fraternal  society  is  not  estopped  to  de- 
clare a  benefit  certificate  forfeited  where  it 
accepts  assessment  payments  from  the  in- 
sured without  knowledge  that  he  has  made 
a  false  representation  as  to  his  age  in  the 
application  for  membership.  Travelers* 
Protective  Assoc,  of  America  v.  Belote  (Ga.) 
94  S.  E.  834.  Likewise  a  mutual  benefit 
society  is  not  estopped  to  deny  liability  on  a 
benefit  certificate  because  it  accepts  and 
retains  as  members  persons  who  are  over 
the  age  limit  set  by  its  charter.  Harvick  v. 
Modern  Woodmen  of  America,  158  111.  App. 
570;  Sowersby  v.  Royal  League,  159  111.  App. 
626;  Sherry  v.  Women's  Catholic  Order,  etc. 
166  111.  App.  254. 

Health  and  Habits. 

It  has  been  held  that  where  a  mutual  bene- 
fit society  with  knowledge  of  the  fact  that 
the  insured  has  made  misrepresentations  as 
to  his  health  and  habits  in  the  application 
for  membership,  accepts  him  as  a  member  and 
receives  payment  of  dues  from  him,  it  will 
be  estopped  to  declare  a  forfeiture  of  the 
benefit  certificate  because  of  the  false  state- 
ments. National  Union  v.  Sherry,  180  Ala. 
627,  61  So.  944;  Knights  of  Maccabees  v. 
Gillespie,  14  Ala.  App.  493,  17  So.  67; 
Peebles  v.  Eminent  Household,  etc.  Ill  Ark. 
435,  164  S.  W.  296;  Schwartz  v.  Royal 
Neighbors  of  America,  12  Cal.  App.  595, 
108  Pac.  51;  McRory  v.  Independent  Order, 
etc.  .60  Colo.  466,  154  Pac.  92;  Supreme 
Lodge,  etc.  v.  Few,  138  Ga.  778,  76  S.  E. 
91;  Rasicot  v.  Royal  Neighbors  of  America, 
18  Idaho  85,  108  Pac.  1048,  138  Am.  St.  Rep. 
180,  29  L.R.A.(N.S.)  433;  Johnson  v.  Royal 
Neighbors  of  America,  253  111.  570,  97  N.  E. 
3084,  159  111.  App.  269;  Kidder  v.  Supreme 
Assembly,  etc.  154  111.  App.  489;  Atkinson 
v.  National  Council,  etc.  193  111.  ^pp.  215; 
Sargent  v.  Modern  Brotherhood  of  America, 
148  la.  600,  127  N.  W.  52 ;  Colever  v.  Modern 
Woodmen  of  America,  154   la.  615,   135   N. 


W.  67;  Green  v.  National  Annuity  Abboc. 
90  Kan.  523,  135  Pac.  586;  Larken  v.  Modern 
Woodmen  of  America,  163  Mich.  670,  127 
N.  W.  786;  Floyd  v.  Modern  Woodmen  of 
America,  166  Mo.  App.  166,  148  S.  W.  178; 
National  Council,  etc.  v.  Fowler  (Okla.)  168 
Pac.  914;  Cuningham  v.  Royal  Neighbors  of 
America,  24  S.  D.  489,  124  N.  W.  434,  140 
Am.  St  Rep.  793 ;  Thomas  v.  Modern  Brother- 
hood of  America,  26  S.  D.  632, 127  N.  W.  572 ; 
Independent  Order  of  Foresters  v.  Cunning- 
ham, 127  Tenn.  521,  156  S.  W.  192;  Bed- 
narek  v.  Brotherhood  of  Yeoman,  48  Utah 
67,  157  Pac.  884.  See  also  Allen  v.  National 
Council,  etc.  102  Kan.  128,  169  Pac.  569; 
Clark  V.  North  American  Union,  179  Mich. 
131,   146  N.   W.   336. 

In  Green  v.  National  Annuity  Assoc.  90 
Kan.  523,  135  Pac  586,  it  appeared  that 
when  the  insured  applied  for  membership  in 
the  defendant  association  he  told  its  medical 
examiner  that  he  had  suffered  with  uremia, 
and  that  a  certain  physician,  naming  him,  had 
pronounced  him  cured.  A  by-law  of  the 
association  read  as  follows:  ''Should  a  mem- 
ber die  or  become  permanently  and  totally  dis- 
abled as  a  result  of  consumption,  cancer, 
Bright's  disease,  heart  disease,  or  other 
chronic  or  hereditary  disease,  within  twelve 
months  from  the  date  of  the  acceptance  of 
his  or  her  certificate,  or  should  such  a  disease 
develop  so  as.  to  impair  said  member's  health 
within  twelve  months  from  the  date  of  the 
acceptance  of  his  or  her  certificate  .  .  -. 
then  in  such  case  his  or  her  beneficiary  cer- 
tificate shall  become  null  and  void  and  of  no 
effect,  and  no  person  shall  be  entitled  to  re« 
ceive  any  benefits  thereunder.'^  The  insured 
died  about  four  months  after  he  became  a 
member  of  the  defendant  fraternity.  It  was 
held  that  the  insured's  statement  that  he  had 
been  cured  of  uremia,  though  false,  was 
waived  by  the  defendant  by  accepting  him 
with  knowledge  of  the  fact  that  he  had  suf- 
fered from  that  malady.  The  court  said: 
''The  association  issued  the  certificate  after 
being  informed  by  the  applicant  that  he  had 
been  ill  from  uremia  within  a  recent  period, 
and  had  been  treated  for  that  disease.  What- 
ever may  have  been  the  cause  of  its  disregard 
of  the  warning  given  in  the*  application,  it 
must  be  held  to  have  waived  any  condition 
of  forfeiture  based  on  the  effect  of  an  ailment 
thus  plainly  stated  in  the  application.  There 
is  a  time  to  every  purpose,  'a  time  to  keep 
silence  and  a  time  to  speak.'  Having  ac- 
cepted this  risk  and  issued  the  certificate 
with  the  information  concerning  this  disease 
given  in  the  application,  the  association  is 
now  estopped  from  insisting  upon  a  breach  of 
warranty  that  the  applicant  had  not  been 
sufflicted  with  the  disease  referred  to  or  that 
its  ordinary  manifestation  of  unconscious- 
ness had  not  existed." 
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In  Rasicot  v.  Koyal  Neighbors  of  America, 
18  Idaho  85,  108  Pac.  1048,  138  Am.  St.  Rep. 
180,  29  L.R.A.(N.S.)   433,  it  appeared  that 
the  insured  at  the  time  she  applied  for  mem- 
bership   in    the    defendant    association    was 
pregnant   without   knowing   the   fact      She 
gave  a  negative  answer  to  the  question  as  to 
lier    pregnancy.      Later    she    gave   birth    to 
twins,   that  fact  being  known  to  the   local 
officers  of  the  association.     She  continued  to 
be  a  member  for  several  years  paying  dues. 
It  was  held  that  the  association  had  waived 
its  right  to  declare  a  forfeiture.     The  court 
said:     ''We  are  of  the  opinion,  however,  that 
there   are    rules    of    law    and   principles    of 
equity  that  must  be  applied  to  the  insurer 
as  well  as  to  the  insured,  and  that  its  treat- 
ment of  the  contract  for  a  number  of  years 
after   the   effects    and    consequences    of   the 
breach  had  disappeared  is  a  subject  requiring 
our  consideration.    The  benefit  certificate  was 
issued  to  the  insured  on  the  28th  day  of  June, 
and  thereafter  and  on  the  25th  day  of  No- 
vember of  the  same  year  she  gave  birth  to 
twins,  both  of  whom  were  healthy  and  nor- 
mal.   No  unusual  or  unfavorable  condition  of 
health  resulted  from  her  confinement.     She 
continued  to  be  a  member  of  Lakeside  Camp 
No.  2373  located  at  Sandpoint,  and  continued 
the  regular  payment  of  dues  and  assessments 
from  time  to  time  and  was  in  fairly  good 
health  until  shortly  before  the  date  of  her 
death  in  February,  1907.    In  the  meanwhile  she 
bore  at  least  one  child  after  the  birth  of  the 
twins.  ...  In  this  case  no  fraud  was  practiced 
whatever.      Although    the    society    contends 
that  the  policy  never  went  into  effect  and  that 
the  contract  never  became  binding,   still  it 
received  and  accepted  dues  and  assessments 
from  the  insured  for  a  period  of  more  than 
four  years  continuously  succeeding  her  con- 
finement   and    also    covering    a    subsequent 
period  of  gestation  and  confinement,  and  the 
society    is    presumed    to    have    had    notice 
through  the  local  camp  of  the  existence  of 
the  facts  and  the  happening  of  the  contin- 
gency which  would  have  avoided  the  contract. 
The  local  camp  of  which  the  insured  was  a 
member  collected  and  received  the  dues  and 
assessments     from    its    members,    and'  was 
charged  with  the  duty  of  looking  after  the 
health  and  conduct  of  its  members  and   of 
expelling  or  suspending  its  members  for  any 
violation  of  the  laws  of  the  order  or  breach 
of  their   duties  as  members  of  the  society. 
The  local  lodge  was,  therefore,  the  agent  of 
the  societv  which  issued  the  benefit  certificate, 
and  the  appellant  after   the  lapse  of  more 
than  four  years  is  chargeable  with  notice  of 
the  existence  of  the  condition  on  tlie  part 
of  the  insured  which  would  have  avoided  the 
risk   and    prevented   the    contract   becoming 
effectiv^e   and    operative.     Modern    Woodmen 
of  America  v.  Breckenridge,  75  Kan.  373,  89 


Pac.  661,  12  Ann.  Gas.  636.  .  .  .  The 
state  is  vitally  interested  in  the  thrift  and 
frugality  of  its  citizens,  and  is  encouraging 
the  citizen  in  providing  for  his  family  and 
looking  to  their  protection  and  comfort  in  the 
event  of  his  demise.  To  allow  him,  when 
acting  honestly  and  from  the  most  laudable 
motive,  to  be  led  on  under  the  belief  that 
he  is  devoting  his  savings  to  the  purchase 
of  a  legacy  for  his  dependent  ones,  and  then 
when  the  beneficiary  comes  to  make  demand 
for  that  paltry  recompense  to  tell  him  that  the 
courts,  the  final  arbiters  of  his  right,  will 
not  listen  to  the  equity  of  the  case,  would  be 
doing  violence  to  the  principles  of  fair  deal- 
ing, and  would  be  likewise  contrary  to  the 
best  interests  of  the  public  at  large  which 
we  term  public  policy.  Had  the  insured  been 
in  any  manner  advised  that  her  policy  was 
not  in  force,  she  would  perhaps  have  procured 
one  that  would  have  been  valid,  and  this 
would  have  been  to  the  benefit  of  her  family 
and  in  the  interest  of  society  as  well,  and  the 
state  itself  must  feel  an  interest  in  having 
her  take  such  precautions,  and  in  that  sense 
the  construction  of  such  contracts  becomes  a 
matter  of  public  policy.  The  insurer  cannot 
suffer  so  much  from  such  a  policy,  and  such 
a  construction  as  the  individuals  interested, 
and  society  at  large  must  in  the  end  of 
necessity  suffer  from  the  cold-blooded,  tech- 
nical rule  that  seems  to  prevail  in  so  many 
jurisdictions.  This  ought  to  be  the  rule  in 
order  to  prevent  organizations  soliciting  mem- 
bership, receiving  insurance  applications  and 
accepting  dues  and  assessments  for  years,  and 
then,  after  the  applicant  perhaps  too  old  t» 
procure  insurance  elsewhere,  tell  the  insured 
that  he  made  a  false  answer  in  some  one 
of  the  numerous  questions  propounded  hy  the 
society,  and  that  consequently  his  policy  had 
never  been  in  force.  Such  a  contract  is  clearly 
violative  of  the  interests  of  society  at  large 
and  of  the  welfare  of  its  citizens  and  ought 
to  be  discouraged." 

In  Thomas  v.  Modern  Brotherhood  of 
America,  25  S.  D.  632,  127  N.  W.  572,  it 
appeared  that  at  the  time  the  insured  applied 
for  membership  in  the  defendant  society  the 
latter's  medical  examiner  did  not  ask  if  she 
had  had  a  miscarriage  but  of  his  own  accord 
answered  "no"  to  this  question  in  the  blank 
application.  Thereafter  the  insured  on  dis- 
covering the  error,  informed  an  agent  of  the 
society  thereof.  The  agent  stated  that  it 
did  not  matter.  It  was  held  that  the  society 
was  estopped  to  assert  a  forfeiture  of  the 
certificate  on  the  ground  that  the  applicant 
failed  to  disclose  the  fact  that  she  had  had 
a  miscarriage.  The  court  said:  "The  con- 
tention of  the  appellant  therefore,  that  the 
knowledge  of  the  agent  or  deputy,  Breed, 
was  not  the  knowledge  of  or  binding  upon  the 
company,  is  clearly  untenable.    When,  there- 


308 


CITE  THIS  VOL.  ANN.  CAS.  1818D. 


fore,  the  insured  Bought  to  have  her  applica- 
tion corrected,  and  was  informed  by  the  agent 
that  it  was  not  material,  and  therefore  not 
necessary  that  it  should  be  corrected,  was 
in  effect  the  knowledge  of  the  company,  and 
the  company  is  now  estopped  from  claiming 
that  the  falsity  of  the  statement  avoids  the 
policy  and  relieves  the  company  from  its  lia- 
bility  thereon." 

But  where  the  information  received  by  the 
agent  of  an  association  with  respect  to  a 
misstatement  by  an  applicant  is  vague  and 
unreliable  the  association  is  not  charged  with 
knowledge  thereof  and  will  not  be  held  to 
have  waived  its  right  to  declare  a  benefit 
certificate  forfeited  because  it  accepted  an 
applicant  and  retained  him  as  a  member. 
Cameron  v.  Royal  Neighbors  of  America 
(Mich.)  163  N.  W.  902.  In  that  case  it  ap- 
peared that  a  subordinate  ofiicer  of  the  de- 
fendant association  informed  the  supreme 
oracle,  before  the  certificate  was  issued,  that 
there  was  a  rumor  to  the  effect  that  the 
applicant  was  intemperate  in  the  use  of 
liquor.  The  supreme  oracle  replied  that  she 
did  not  believe  this  rumor  and  issued  the 
certificate.  Thereafter  it  developed  that  the 
insured  indulged  heavily  in  the  use  of  liquor. 
It  was  held  that  the  association  had  not 
waived  its  right  to  declare  a  forfeiture  of  the 
benefit  certificate  because  of  the  false  state- 
ments made  by  the  applicant  that  he  was 
not  addicted  to  the  use  of  intoxicating  liquors. 
The  court  said:  "We  are  of  the  opinion  that 
there  is  not  sufficient  testimony  in  this  record 
upon  which  the  claim  of  estoppel  could  be 
iTased,  and  that  therefore  the  trial  judge  erred 
in  submitting  that  question  to  the  jury.  The 
testimony,  in  our  opinion,  was  incompetent 
as  hearsay.  All  the  knowledge  that  Mrs. 
Bateinan  claims  to  have  was  as  she  states 
a  rumor  that  Cameron  was  a  user  of  liquor 
and  a  drug  fiend.  Mrs.  Runner,  the  repre- 
sentative of  the  supreme  camp,  at  the  time, 
had  the  sworn,  unequivocal  statement  of  the 
assured  in  his  application  which  had  been 
passed  upon  and  accepted  by  the  supreme 
camp.  A  mere  rumor  communicated  to  her 
was  not  such  knowledge  as  could  be  made 
the  basis  of  an  estoppel.  The  plaintiff  having 
asserted  a  waiver  and  estoppel,  the  burden 
of  proving  knowledge  on  the  part  of  the 
defendant  rested  upon  her.  TTiis,  in  our 
opinion,  she  has   failed   to   do." 

It  has  been  held  that  a  benefit  society  was 
not  estopped  to  deny  liability,  although  it 
treated  the  insured  as  a  member  in  good 
standing,  where  the  association  did  not  dis- 
cover the  falsity  of  the  statements  made  by 
the  applicant  until  nine  months  after  his 
death.  Hermann  v.  Court  of  Honor,  193  111. 
App.  366. 

In  Modern  Woodmen  v.  International  Trust 
Co.     25     Colo.     App.     26,     136     Pac.     806, 


it  was  held  that  the  knowledge  of  tk 
soliciting  agent  as  to  the  intemperate  habits- 
of  an  applicant  could  not  be  imputed  to  a 
benefit  association,  and  therefore  the  latter 
could  not  be  said  to  have  waived  its  right 
to  declare  the  certificate  forfeited  by  accept- 
ing the  applicant  and  then  treat  him  as  a 
member  in  good  standing  although  the  solicit* 
ing  agent  knew  that  the  applicant  was  ad- 
dicted to  the  use  of  intoxicating  liquors. 

In  Kolosinski  v.  Modern  Brotherhood  of 
America,  175  Mich.  684,  141  N.  W.  589,  it 
appeared  that  the  applicant  falsely  stated 
that  she  wa«  not  pregnant.  She  did  not  ap- 
pear at  the  initiation  exercises.  Howeyer, 
the  local  clerk,  contrary  to  a  by-law,  delivered 
the  benefit  certificate  to  her  husband,'  w^ho 
thereafter  paid  each  month  for  four  months 
the  assessments.  The  supreme  lodge  received 
and  retained  the  payments.  It  was  held  that 
the  supreme  lodge  had  not  waived  its  right 
to  declare  the  certificate  forfeited. 

In  Knights  of  Maccabees  of  World  v.  Hun- 
ter, 103  Tex.  612,  132  S.  W.  116,  it  was 
held  that  where  a  committee  of  the  insurer 
sent  a  rejected  claim  to  the  board  of  trustees 
for  further  consideration  the  insurer  did  not 
thereby  waive  its  right  to  declare  the  cer- 
tificate forfeited  because  of  false  statements 
made  by  the  applicant  regarding  his  health. 

OCCtJPATION. 

Where  a  benefit  association  with  knowledge 
of  false  statements  made  by  an  applicant  as 
to  his  occupation  accepts  and  retains  him  as 
a  member,  it  is  estopped  to  deny  liability. 
Walker  v.  American  Order  of  Foresters,  162 
111.  App.  30;  Gilmore  v.  Modern  Protective 
Assoc.  171  111.  App.  525;  Lessnau  v.  Catholic 
Order,  etc.  163  Mich.  Ill,  128  N.  W.  201. 
Thus  in  the  case  first  cited  it  appeared  that 
an  applicant  for  membership  stated  that  he 
was  a  carpenter  when  in  fact  he  was  a 
coal  miner.  The  ofiScers  of  the  local  council 
knew  tills  and  for  about  two  years  accepted 
payments  from  him.  It  was  held  that  the 
insurer  was  estopped  from  declaring  a  for- 
feiture of  the  benefit  certificate. 

In  Gilmore  v.  Modem  Protective  Assoc, 
supra,  a  like  ruling  was  made  it  appearing 
that  the  applicant,  a  saloon  keeper,  was 
named  in  the  application  by  the  deputy  or- 
ganizer as  a  ''salesman"  and  that  the  physi- 
cian of  the  insurer  examined  him  in  the 
saloon  and  its  collector  went  there  for  pay- 
ments. 

In  Lessnau  v.  Catholic  Order,  etc.  163 
Mich.  Ill,  128  N.  W.  201,  it  appeared  that 
the  insured  stated  in  his  first  application 
that  he  was  a  carter  of  dirt.  He,  in  fact, 
was  a  metal  polisher,  an  occupation  excluded 
by  the  association.  A  committee  of  the 
latter  investigated  the  applicant  and  not- 
withstanding his  occupation  approved  him. 
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Thereafter  he  stated  in  the  final  application 
his  actual  trade.  The  association  accepted 
him  and  received  dues  from  him.  It  was 
held  that  it  was  estopped  to  deny  liability. 
The  court  said:  "It  is  not  probable,  in  view 
of  what  occurred,  that  the  subordinate  court 
did  not  know  at  this  time  all  about  the  ap- 
pHcant's  occupation.  When  the  formal  ap- 
plication was  made,  deceased  truthfully  stat- 
ed his  occupation.  The  certificate  was  issued 
and  deceased  paid  all  that  was  required  of 
him  up  to  the  time  of  his  death.  To  refuse 
to  pay  now  does  not  appeal  to  our  sense 
of  justice." 

In  Supreme  Tribe,  etc.  v.  Lennert,  178  Ind. 
122,  98  N.  E.  116,  it  was  said  obiter:  "It 
is  true  that  if  said  Lennert,  as  driver  of  a 
beer  wagon  for  said  brewing  company,  was 
engaged  in  the  sale  of  malt  liquors  as  a 
beverage,  when  he  applied  for  and  secured 
said  benefit  certificate,  and  continued  in  that 
business  until  July  1904,  and  appellant, 
through  its  agent,  knew  that  fact,  and  re- 
ceived assessments  from  him  with  such  knowl- 
edge, it  thereby  waived  its  right  to  avoid  the 
benefit  certificate  on  that  account,  and  if  the 
death  had  occurred  while  Lennert  was  so 
employed,  appellant  would  have  been  liable 
on  the  benefit  certificate." 

But  it  has  been  held,  that  knowledge  on  the 
part  of  the  local  lodge  ofiicers  that  an  appli- 
cant has  misrepresented  his  occupation  will 
not  estop  the  supreme  lodge  from  declaring 
the  certificate  forfeited  although  the  subordi- 
nate ofiScers  have  accepted  assessments  from 
the  insured  and  transmitted  the  same  to  the 
supreme  lodge.  National  Council,  etc.  v. 
Thompson,  153  Ky.  630,  156  S.  W.  132,  45 
L.R.A.(N.S.)  1148;  Klein  v.  Supreme  Council, 
etc,  98  Misc.  218,  163  N.  Y.  S.  5. 

And  a  mutual  benefit  association  cannot  be 
said  to  have  waived  its  right  to  declare  a 
certificate  forfeited  for  misrepresentation  by 
the  insured  as  to  his  occupation  by  accept- 
ing dues  from  the  latter  without  knowledge 
Df  the  misrepresentation.  Woodmen  of  World 
V.  Hall,  104  Ark.  638,  148  S.  W.  526,  41 
L.R.A.(N.S.)  517;  Hartmann  v.  National 
Council,  etc.  190  Mo.  App.  92,  175  S.  W.  212. 

Otheb  Applications  fob  Insurance. 

It  has  been  held  that  where  the  insurer, 
through  its  agents,  has  knowledge  that  the 
applicant  has  falsely  stated  in  the  application 
for  membership  that  he  has  not  applied  for 
other  insurance  and  been  rejected,  it  is  es- 
topped to  declare  a  forfeiture  of  the  certifi- 
cate after  accepting  dues  from  the  insured. 
Knights  of  Modem  Maccabees  v.  Gillespie,  14 
AUi.  App.  493,  71  So.  67;  Turner  v.  Modern 
Woodmen  of  America,  186  111.  App.  404; 
Cnndiff  v.  Royal  Neighbors  of  America,  162 
Mo.  App    117,  144  S.  W.   128;   Higgens  v. 


Supreme  Castle,  etc.  83  Neb.  504,  120  N.  W. 
137;  Supreme  Tribe,  etc.  v.  Owens,  50  Okla. 
629,  151  Pac.  198. 

In  Cundiff  v.  Royal  Neighbors  of  America, 
supra,  it  appeared  that  an  applicant  falsely 
stated  that  she  had  not  been  rejected  as  an 
insurance  risk.  As  a  matter  of  fact  she  had 
applied  twice  before  to  become  a  member 
of  the  defendant  association  and  was  each 
time  rejected.  The  defendant  kept  a  record 
thereof  on  its  files.  It  was  held  that  the 
acceptance  of  the  insured  on  her  third  applica- 
tion with  knowledge  of  the  previous  rejec- 
tions estopped  the  insurer  from  declaring  a 
forfeiture  of  the  benefit  certificate.  The 
court  said:  "With  the  former  application  in 
its  possession  and  the  report  of  its  examining 
physician  refusing  to  recommend  Mrs.  Cun- 
diff on  the  ground  that  she  had  consumption 
and  to  which  particular  reference  was  made 
in  her  application  when  the  policy  in  suit 
was  issued,  the  appellant  ought  to  be 
estopped  from  availing  itself  of  the  said 
warranty,  having  received  all  the  premiums 
provided  for  in  the  policy.  In  a  well  con- 
sidered case  it  is  held  that:  'Where  an  in- 
surance company  had  notice  at  the  time  of 
the  issuance  of  the  policy  that  the  applicant 
had  been  rejected  by  it,  it  could  not  set  up 
the  falsity  of  the  statement  in  the  application 
that  he  had  not  been  rejected.'  O'Kourke 
V.  John  Hancock  Mut.  L.  Ins.  Co.  [23  R.  I 
457]  50  Atl.  834.  And  substantially  to  the 
same  effect  it  is  so  held  in  Rhode  v.  Metro- 
politan L.  Ins.  Co.  [132  Mich.  503]  93  N. 
W.  1076." 

So  in  Supreme  Tribe,  etc.  v.  Owens,  50  Okla. 
629,  151  Pac.  198,  the  court  said:  "The  de- 
fendant in  the  instant  case  had  the  prior 
application  of  the  deceased  in  its  files  at  the 
time  it  issued  the  certificate  upon  which  the 
suit  is  founded;  it  had  the  same  informa- 
tion in  its  possession  then  that  it  has  now. 
Since  the  death  of  the  deceased,  it  has  by 
search  of  its  records  found  her  former  appli- 
cation, and  has  availed  herself  of  it  in  this 
action.  If  it  is  available  at  one  time,  it 
ought  to  be  imputable  at  the  other." 

In  Supreme  Lodge,  etc.  v.  Jones  (Tex.) 
143  S.  W.  247,  it  appeared  that  the  medical 
examiner  representing  the  association  asked 
the  applicant  if  he  had  been  rejected  as  an 
insurance  risk.  He  answered  that  he  had 
made  an  application  in  another  association 
but  had  received  no  reply.  The  medical  ex- 
aminer, however,  inserted  the  word  "no"  in 
answer  to  the  question  asked.  It  was  held 
that  the  insurer  was  estopped  from  assert- 
ing the  falsity  of  the  answer. 

MiSOBLLAIfBOUS  MlSBEPRESENTATTONS. 

The  acceptance  of  an  application  in  which 
the  applicant  did  not  answer  the  questions 
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subsequent  to  the  first  one  has  been  held 
not  to  be  a  waiver  of  the  right  by  the  in- 
surer to  declare  the  certificate  forfeited  be- 
cause the  reply  to  the  first  question  falsely 
stated  the  number  of  brothers  the  applicant 
had.  Keatley  v.  Grand  Fraternity,  198  Fed. 
272.  In  Farrenkoph  v.  Holm,  237  111.  94, 
86  N.  E.  702,  it  appeared  that  the  applicant 
stated  to  tl^e  agent  of  the  defendant  that  the 
person  named  as  beneficiary  was  his  intended 
wife.  The  agent  described  her  as  ''cousin." 
It  was  held  that  the  defendant  was  estopped 
from  objecting  to  the  validity  of  the  cer- 
tificate because  of  the  false  statement. 

In  Meyer  v.  Grand  Lodge,  etc  108  Minn. 
25,  121  N.  W.  235,  it  appeared  that  the  in- 
sured changed  the  beneficiary  in  the  cer- 
tificate. His  father  who  was  first  named  as 
the  beneficiary  died  and  he  substituted  his 
cousin.  Under  the  constitution  of  the  de- 
fendant association  a  cousin  could  not  be 
so  named.  The  local  secretary  was  informed 
of  this  change  and  he  continued  to  accept 
payments  of  dues  from  the  insured.  It  was 
held,  however,  that  inasmuch  as  the  lodge 
had  no  knowledge  that  the  beneficiary  was 
a  cousin  the  acceptance  of  the  dues  could 
not  estop  it  from  setting  up  the  forfeiture 
of  the  certificate.  The  court  said:  "As  to 
the  question  of  estoppel,  appellant  relied 
upon  the  following  facts:  Mary  Fembach 
was  designated  by  Henry  Katz  as  a  bene- 
ficiary on  the  sixteenth  day  of  May,  1901, 
by  filling  out  the  blank  provided  for  that  pur- 
pose on  the  back  of  the  certificate,  and  the 
same  was  attested  by  the  secretary  of  the  Fair- 
fax Lodge,  and  the  lodge  seal  affixed  thereto. 
The  secretary  never  reported  the  change  to 
the  lodge,  and  Henry  Katz  was  a  member  in 
good  standing  at  the  time  of  his  death ;  all  of 
the  dues  and  assessments  of  both  lodges 
having  been  paid.  Conceding,  without  de- 
ciding, that  the  act  of  the  secretary  was 
notice  to  the  lodge  that  the  change  had  been 
made,  and  conceding  that  until  the  time  of 
his  death  the  dues  and  assessments  were 
paid  by  Henry  Katz  and  received  by  the 
lodge,  upon  the  supposition  that  Mary  Fern- 
bach  was  the  beneficiary,  these  facts  do  not 
bring  the  case  within  the  rule  of  estoppel. 
There  is  no  evidence  that  either  the  secretary 
or  the  lodge  had  any  knowledge  or  reason  to 
believe  that  Mary  Fernbach  did  not  belong 
to  one  of  the  classes  permitted  in  the  con- 
stitution. The  lodge  was  entitled  to  assume 
that  the  designation  was  made  in  accordance 
with  the  constitution.  The  acceptance  of  the 
dues  and  assessments  was  w^ithout  knowledge 
of  the  facts,  and  there  was  nothing  in  the 
certificate,  nor  in  connection  with  the  designa- 
tion, to  put  the  lodge  upon  inquiry  as  to 
whether  the  new  beneficiary  was  prohibited 
by  the  constitution." 

In  Lawson  v.  United  Benev.  Assoc.  (Tex.) 
185  S.  W.  976,  it  was  held  that  where  the 


by-laws  of  the  insuro:  provided  that  the 
beneficiary  named  in  a  certificate  must  be 
an  immediate  member  of  the  insured's  family, 
the  insurer  was  not  estopped  from  declaring 
the  certificate  forfeited  because  the  insured 
divorced  her  husband,  who  was  tlie  bene- 
ficiary, notwithstanding  the  fact  that  the 
latter  paid  several  premiums  after  the  di- 
vorce was  granted. 

In  Lathrop  v.  Modern  Woodmen  of  Ameri- 
ca, 56  Ore.  440,  106  Pac.  328,  109  Pac.  81» 
it  was  held  that  the  association  did  not 
waive  its  right  to  declare  the  benefit  certifi- 
cate forfeited  because  the  local  secretary  de- 
livered the  same  to  the  insured  knowing  that 
the  latter  was  sick  at  that  time. 

Nor  will  an  insurer  be  held  to  have  waived 
its  right  to  declare  a  certificate  forfeited  be- 
cause its  investigator  fails  to  discover  the 
false  statements.  Nedved  v.  Court  of  Honor, 
183  ill.  App.  390. 

Engaging  in  Prohibited  Occupation* 

In  a  number  of  jurisdictions  it  has  been 
held  that  where  a  mutual  benefit  society 
continues  to  accept  dues  from  a  member  who 
contrary  to  its  rules  changes  his  occupation 
it  will  be  estopped  to  deny  its  liability  or  to 
assert  that  the  benefit  certificate  has  been 
forfeited  by  the  member's  change  of  occupa- 
tion. Grand  Lodge,  etc.  v.  Davidson,  127 
Ark.  133,  191  S.  W.  961,  L.R.A.1917C  914; 
Zeman  v.  North  American  Union,  263  111. 
304,  105  N.  E.  22;  Taylor  v.  American 
Patriots,  152  111.  App.  578;  O'Brien  v.  Cath- 
olic Order  of  Foresters,  172  111.  App.  638; 
Johnson  v.  Modern  Brotherhood  of  America, 
109  Minn.  288,  123  N.  W.  819,  27  L.R.A. 
(N.S.)  446;  Johnson  v.  Modern  Brotherhood 
of  America,  114  Minn.  411,  131  N.  W.  471; 
Hendrickson  v.  Grand  Lodge,  etc.  120  Minn. 
36,  138  N.  W.  946;  Downs  v.  Knights  of 
Columbus,  76  N.  H.  165,  80  Atl.  227 ;  Peter- 
son V.  Grand  Lodge,  etc.  36  S.  D.  530,  156 
N.  W.  70,  L.R.A.1916F  751.  See  also  Ostmann 
V.  Supreme  Lodge,  etc.  85  N.  J.  L,  86,  88 
Atl.  949.  And  see  the  reported  case.  Com- 
pare Crites  v.  Modem  Woodmen  of  America, 
82  Neb.  298,  117  N.  W.  776;  Pendergast  v. 
Royal  Highlanders,  90  Neb.  117,  132  X.  W. 
931. 

In  Zeman  v.  North  American  Union,  supra, 
it  appeared  that  the  insured  at  the  time  he 
joined  the  defendant  association  was  an  up- 
holsterer. He  later  .  engaged  in  the  saloon 
business.  The  president  and  the  other  officers 
and  members  of  the  local  lodge  frequently 
visited  his  place  of  business.  He  paid  dues  to 
the  lodge  and  was  treated  as  a  member  in 
good  standing.  It  was  held  that  the  defend- 
ant had  waived  its  right  to  declare  the  cer- 
tificate forfeited.  The  court  said:  "The  law 
is  well  settled  in  this  state  that  the  pro- 
visions of  the  by-laws  of  mutual  benefit  socie- 
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ties  of  this  character  may  be  waived  by  the 
society;  that  the  local  lodge  or  council  of  such 
society  is  the  agent  of  the  supreme  lodge,  and 
may  waive  such  by-laws  by  accepting  dues  and 
assessments  with  full  knowledge  of  all  the 
facte  constituting  a  violation  of  the  rules  of 
the  order,  or  by  other  acts  and  conduct  of  its 
officers  and  agents  of  such  a  character  as  to 
induce  a  belief  on  the  part  of  the  insured  that 
the  society  does  not  intend  to  exercise  its 
right  of  forfeiture,  but  on  the  contrary  rec- 
ognizes the  insured  as  a  member  of  the  socie- 
ty in  good  standing.  .  .  .  For  this  pur- 
pose knowledge  of  facts  received  or  communi- 
cated to  its  officers  having  authority  to  act  in 
the  premises,  and  whose  duty  it  is  to  act  in 
the  premises,  is  imputed  to  .the  society." 

In  Hendrickson  v.  Grand  Lodge,  etc.  120 
Minn.  36,  138  N.  W.  946,  the  court  said: 
"In  this  case  the  only  one  ordained  to 
receive  the  assessments  was  the  financier, 
and  the  master  workman  was  the  officer  whose 
duty  it  was  to  take  care  that  payment  of 
the  sums  collected  was  promptly  remitted 
to  the  grand  lodge.  It  •  would  seem  that 
these  officers,  in  accepting  the  assessments 
from  the  insured  and  remitting  to  defendant, 
are  not  mere  machines,  but  do  their  work 
with  reference  to  the  rights  and  duties, 
not  only  of  the  members,  but  of  the  defendant 
and  the  local  lodge,  to  which  they  report 
in  detail ;  and  knowledge  obtained  in  the  per- 
formance of  these  duties  is  the  knowledge 


there  is  no  evidence  to  sustain  the  finding 
that,  by  calling  for  and  obtaining  the  ad- 
ditional proof  of  burial  after  full  knowledge 
that  the  forfeiture  now  claimed  existed, 
the  defendant  has  waived  such  forfeiture." 

In  Grand  Lodge,  etc.  v.  Burns,  84  Conn. 
356,  80  Atl.  157,  it  was  held  that  the  knc/Vvl- 
edge  of  the  local  recorder  that  the  insured 
engaged  in  the  liquor  business  was  not  charge- 
able to  the  insurer  and  that,  therefore,  the 
latter  was  not  estopped  to  declare  the  cer- 
tificate forfeited  although  the  local  recorder 
received  payments  of  dues  from  the  Insured. 

In  other  jurisdictions  it  is  held  that  where 
a  member  changes  to  a  prohibited  occupation 
the  right  to  forfeit  the  benefit  certificate  on 
that  ground  is  not  lost  by  receiving  dues 
from  him  with  knowledge  of  the  change. 
Frain  v.  Modern  Woodmen  of  America,  60 
Colo.  585,  155  Pac.  330;  Hidgway  v.  Modern 
Woodmen  of  America,  98  Kan.  240,  157  Pac. 
1191,  L.R.A.1917A  1062;  Showalter  v.  Modern 
Woodmen  of  America,  156  Mich.  390,  120  N. 
W.  994;  Brown  v.  Great  Camp,  etc.  167  Mich. 
123,  132  N.  W.  562;  Simmons  v.  Modern 
Woodmen  of  America,  194  Mo.  29,  188  S. 
W.  932;  Clair  v.  Supreme  Council,  etc.  172 
Mo.  App.  709,  155  S.  W.  892 ;  Modern  Wood- 
men of  America  v.  Weekley,  42  Okla.  25,  139 
Pac.  1138;  Simmons  v.  Sovereign  Camp,  etc. 
136  Tenn.  233,  188  S.  W.  941;  Jones  v. 
Modern  Brotherhood  of  America,  153  Wis. 
223,  140  N.  W.  106^.     Cow/pare  Brittenham 


of  the  local   lodge  and  defendant.     ...      v.  Sovereign  Camp,  180  Mo.  App.  523,  167 


Failure  of  these  officials,  representing  the 
defendant,  to  appreciate  that  a  forfeiture  of 
insured's  membership  had  occurred,  if  it 
ever  did,  when  the  assessment  was  accepted 
and  retained,  would  none  the  less  constitute 
waiver,  if  he  knew  the  true  facts.  Their 
misapprehension  of  the  legal  result  would 
not  prevent  their  acts,  with  full  knowledge 
of  the  actual  situation,  from  constituting 
a  waiver,  if  otherwise  such  were  the  con- 
Bequences.  .  .  .  The  court  also  found  a 
waiver  in  that,  after  knowledge  of  the  facts 
constituting  the  alleged  forfeiture,  defendant 
required  additional  proof  of  death  at  the  ex- 
pense and  trouble  of  the  plaintiff.  Defendant 
contends  that  this  finding  is  unsupported  by 
the  evidence.  .  .  .  Although  the  law 
abhors  forfeitures,  and  is  eager  to  lay  hold 
of  a  reason  to  avoid  so  declaring,  we  con- 
fess to  a  reluctance  in  holding  that,  after 
loss,  an  insignificant  outlay  and  effort  im- 
posed by  the  insurer  upon  the  beneficiary 
is  a  waiver  of  forfeiture.  But  if  it  be  im- 
posed with  knowledge  of  the  facts  establish- 
ing the  forfeiture,  the  conduct  is  incon- 
sistent with  any  other  position  than  a 
▼aiver,  and  a  recognition  of  the  subsistence 
of  the  contract,  and  such  waiver  becomes 
binding  when  the  beneficiary  complies  with 
the  condition  imposed.    We  cannot  say  that 


S.  W.  587;  Simmons  v.  Modern  Woodmen, 
185  Mo.  App.  483,  172  S.  W.  402;  Thompson 
V.  Modern  Brotherhood,  189  Mo.  App.  15, 
176  S.  W.  506. 

In  Frain  v.  Modern  Woodmen  of  America, 
60  Colo.  685,  155  Pac.  330,  it  appeared  that 
the  insured  was  a  grocery  clerk  when  he 
became  a  member  of  the  defendant  associa- 
tion. Thereafter  he  took  employment  as  a 
brakeman,  which  was  contrary  to  a  rule  of 
the  association.  He  informed  the  local  clerk 
of  the  change  in  occupation  and  paid  an  assess- 
ment. It  was  held,  however,  that  the  accept- 
ance of  this  payment  by  the  clerk  did  not  es- 
top the  defendant  from  declaring  a  forfeiture 
of  the  certificate.  The  court  said :  "It  is  the 
contention  of  the  plaintiff  in  error  that  the 
defendant,  by  its  local  camp  clerk,  having 
received  the  ordinary  assessment  and  re- 
tained it  with  knowledge  of  the  fact  that 
Ford  was  engaged  as  a  railroad  brakeman,  is 
now  estopped  from  declaring  a  forfeiture  it 
having  waived  its  right  to  a  defense  based  on 
the  ground  that  the  insured  was  engaged  in 
a  hazardous  occupation  not  covered  by  the 
terras  of  the  certificate.  We  have  no  quarrel 
with  the  law  cited  in  support  of  the  propo- 
sition. Unquestionably  an  insurance  com- 
pany may  be  estopped  from  setting  up  a 
forfeiture,   by   the   collection   and   retention 
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of  the  premiums  or  assessments  with  full 
knowledge,  directly  or  impliedly,  of  the  facts 
and  conditions  under  which  it  seeks  to  defend, 
whereby  the  insured  is  led  to  rely  upon  an 
assumption  that  it  had  waived  its  right  of 
forfeiture  under  the  contract;  but  we  have 
nothing  of   that  kind   here." 

In  Clair  v.  Supreme  Council,  etc.  172  Mo. 
App.  709,  166  S.  W.  892,  it  appeared  that 
the  insured,  contrary  to  the  rules  of  the  de- 
fendant association,  changed  his  occupation 
to  that  of  a  switchman.  Later  he  was 
killed  in  a  railroad  accident.  Thereafter  the 
wife  of  the  insured  informed  the  secretary  of 
her  husband's  death  and  filed  proof  of  loss. 
The  secretary  without  knowing  that  the  in- 
sured had  changed  his  occupation  wrote  sev- 
eral times  to  the  latter's  widow  assuring  her 
that  the  matter  would  receive  prompt  at- 
tention and  that  she  would  receive  the  in- 
surance money,  and  further  requesting  her 
to  prepare  proofs  of  loss.  It  was  held 
that  the  writing  of  these  letters  by  the 
secretary  did  not  estop  the  defendant  from 
setting  up  the  forfeiture  of  the  certificate. 
The  court  said:  "There  is  naught  in  the  case 
tending  to  show  the  local  secretary  had  any 
knowledge  of  the  forfeiture  at  the  time  these 
letters  were  written,  and  this  alone  would  pre- 
clude a  waiver  on  his  part,  for  the  matter 
of  waiver  turns  on  the  question  of  intention 
and  presupposes  a  knowledge  of  the  facts 
pertaining  to  the  matter  about  which  the 
waiver  is  invoked.  Without  knowledge  con- 
cerning the  facts  of  the  forfeiture,  which  it 
is  said  was  waived,  it  is  clear  that  there 
could  be  no  intention  to  waive  it.  .  .  . 
But  to  concede,  for  the  purpose  of  the  case, 
that  Schall,  secretary  of  the  local  council 
of  St.  Louis,  knew  the  facts  pertaining  to 
the  forfeiture,  the  same  result  obtains,  for 
it  was  not  within  his  power  to  waive  de- 
fendant's rights  in  the  premises.  Under  the 
constitution  and  by-laws  it  appears  that, 
while  such  officers  represent  the  order  as  to 
some  matters — say,  for  instance,  in  and 
about  the  collection  of  dues  and  assessments, 
etc. — ^they  are  without  authority  whatever 
as  to  payment  of  claims  after  the  death  of 
the  members  occurs.  It  is  only  where  the 
officers  of  the  local  council  are  acting  for  the 
order  with  authority  that  they  may  be  re- 
garded as  having  waived  its  rights  in  the 
premises.  It  is  certain  that  the  acts  of  a 
mere  ministerial  officer  of  a  subordinate 
lodge,  which  are  wholly  unauthorized  by  the 
order  of  its  superior  officers,  are  not  bind- 
ing upon  the  order  and  may  not  be  invoked 
as  evincing  a  waiver  of  its  rights.  Such  we 
understand  to  be  the  accepted  doctrine.  .  .  . 
It  appears  that  in  obedience  to  the  sugges- 
tion of  Schall  in  his  letters,  the  plaintiff 
expended  from  two  to  five  dollars  and  incon- 
venienced themselves  somewhat  in  preparing 


affidavits  and  proofs  of  death  to  be  trans- 
mitted to  defendant  through  Schall.  Becaiue 
of  this  it  is  urged  defendant  is  estopped  to  as- 
sert the  f  (Hrf eiture  of  the  insurance.  There  can 
be  no  doubt  of  the  general  proposition  that 
any  agreement  or  course  of  action  on  the  part 
of  an  insurance  company  which  leads  a  biene- 
ficiary  to  honestly  believe  that  by  conforming 
thereto  a  forfeiture  of  the  policy  will  not 
be  insisted  upon,  followed  by  due  conformity 
on  the  part  of  such  beneficiary,  so  that  ex- 
pense and  inconvenience  are  incurred,  will  and 
ought  to  estop  the  company  from  thereafter 
insisting  upon  the  forfeiture,  although  it 
may  be  otherwise  properly  claimed  under  the 
express  letter  of  the  contract.  [See  Bacon, 
Benefit  Societiea  (3d  ed.)  sec  43Ia.]  But 
the  doctrine  thus  stated  presupposes  author- 
ity in  the  person  purporting  to  represent  the 
insurance  company  as  a  predicate  of  the 
estoppel,  and  it  is  certain  that  it  does  not 
obtain  where  no  such  authority  appears.  The 
estoppel  sought  to  be  invoked  here  prooeeda 
entirely  from  the  fact  that  Schall,  the  local 
secretary,  advised  the  beneficiaries  to  prepare 
the  proofs  and  stated  that  a  draft  for  the 
amount  of  the  insurance  would  be  forthcom- 
ing thereafter.  It  appearing,  as  it  does,  that 
Schall  was  without  authority  whatever  to 
represent  the  defendant  order  in  this  matter 
and  that  he  acted  throughout  without  the 
knowledge  or  consent  of  its  superior  officers 
it  is  obvious  that  no  estoppel  may  be  invoked 
against  the  company  because  of  his  conduct." 

Suicide, 

In  DeVoney  v.  Modern  Woodmen  of  Ameri- 
ca, 148  111.  App.  68,  it  appeared  that  a  short 
time  after  the  plaintiff's  husband  became  a 
member  of  the  defendant  association  he  shot 
himself  with  the  intention  of  taking  his 
life.  A  rule  of  the  society  provided  that  in 
case  of  suicide  the  benefit  certificate  should 
become  forfeited.  Sixteen  days  after  the 
shooting  and  about  one  week  before  DeVoney 
died  his  wife  with  his  brother  called  upon  the 
camp  clerk  and  informed  the  latter  of  the 
occurrence.  In  answer  to  a  question  by  De- 
Voney's  brother  the  clerk  replied:  "I  think 
he  is  two  months  in  arrears.  I  think  you 
had  better  pay  both  of  them  and  in  case 
anything  happens  to  your  brother,  you  will 
be  on  the  safe  side  of  the  policy."  The 
brother  paid  as  suggested.  It  was  held,  how- 
ever, that  the  acceptance  of  his  payments  was 
not  a  waiver  of  the  forfeiture.  The  court 
said:  ''Did  the  language  and  act  of  the  clerk 
of  the  camp  on  May  2,  1907,  give  to  the  plain- 
tiff a  right  to  recover  which  she  otherwise 
would  not  have  had?  We  do  not  think  they 
did.  In  the  first  place,  we  do  not  think  that 
any  such  waiver  or  estoppel  could  be  made 
by  the  clerk.    Of  course  facts  and  language 
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of  this  sort  might,  by  the  subsequent  action 
or  nonaction  of  the  order  itself,  through  its 
authorized  representative  governing  body,  or 
otherwise,  be  ratified,  and  become  effective, 
but  there  was  no  such  action  here,  nor  time 
lor  such  action;  and  the  question  suggested 
ia  simply  whether  the  clerk  of  the  camp 
could,  by  suggesting  the  payment  and  re- 
ceiving it,  waive  for  the  order  a  condition, 
or  estop  the  order  from  making  a  defense  on 
a  matter  which  was  a  vital  and  fundamental 
part  of  the  contract.  .  .  .  Irrespective 
of  his  authority  or  want  of  it,  what  advice 
would  have  been  more  judicious  and  honest 
for  the  clerk  to  give  than  to  pay  the  arrears 
of  $1.20  and  'be  on  the  safe  side' 7  Or  what 
course  wiser  than  the  one  that  the  beneficiary 
and  her  brother-in-law  took  in  paying  it?  Un- 
fortunately for  her,  the  wounded  man  did 
not  recover  from  the  wound,  nor  die  from 
another  cause,  and  consequently  his  cer- 
tificate was  of  no  value  as  a  life  insurance 
after  his  death  on  May  8th." 

In  Bennett  v.  Beavers  Reserve  Fund  Fra- 
ternity, 159  Wis.  145,  160  N.  W.  181,  it 
was  held  that  an  association  did  not  waive 
its  right  to  declare  the  benefit  certificate 
forfeited  because  it  received  payments  of 
dues  already  due  with  knowledge  of  the  fact 
that  the  insured  had  committed  suicide. 

Miscellaneous* 

In  United  Commercial  Travelers  ▼.  Sain, 
186  Fed.  271,  108  C.  C.  A.  317,  it  appeared 
that  the  insured  met  with  an  accident  on  the 
3rd  day  of  December  1906.  He  continued  to 
work  for  about  ten  days  thereafter  although 
he  complained  of  pains  in  his  head  and 
back.  About  the  17th  day  of  December  he 
became  worse  and  three  days  later  died. 
A  provision  in  the  constitution  of  the  associa- 
tion required  that  in  case  a  member  met  with 
an  accident  he  should  notify  the  association 
within  ten  days  of  the  accident.  Another 
clause  provided  that  in  case  of  death  the 
association  must  be  notified  within  thirty 
days  thereof.  Neither  of  these  required  no- 
tices were  given.  It  appeared,  however,  that 
on  the  day  the  insured  died,  his  beneficiary 
entered  into  an  agreement  with  the  local 
clerk  of  the  association  to  the  effect  that  the 
hitter's  medical  officers,  including  its  chief 
surgeon,  should  perform  an  autopsy.  The 
chief  surgeon,  who  was  also  at  the  head  of  the 
association's  claim  department,  arrived  a 
lew  days  later  and  made  a  complete  in- 
vestigation in  the  case.  It  was  held  that 
the  association  by  sending  its  chief  surgeon 
to  investigate  the  matter  had  waived  its 
right  to  demand  the  notices  provided  for  in 
its  constitution.  The  court  said:  ''We  think 
the  evidence  was  sufficient  to  justify,  if  in- 
deed it  did  not  require,   the  jury  to   find 


that  there  had  been  a  waiver  of  the  notice 
of  the  death  and  the  final  proofs.  Upon  this 
subject  the  court  instructed  the  jury  that 
the  giving  of  the  notice  and  the  furnishing 
of  the  proof  was  a  requirement  that  the  asso- 
ciation might  waive,  and  that  if  the  jury 
found  from  the  evidence,  and  particularly 
the  sending  of  the  general  surgeon  and  super- 
intendent of  claims  to  make  personal  investi- 
gation, that  the  company  had  intended  to 
waive  notice  of  the  death  and  the  furnishing 
of  proofs  of  the  circumstances,  they  might 
find  that  a  waiver  had  been  n^ade  out. 
.  .  .  Nothing  likely  or  possible,  so  far 
as  we  can  see,  would  probably  be  disclosed 
by  the  notice  and  formal  proof  which  de- 
fendant's counsel  insist  should  have  been 
given,  was  left  to  be  supplied  after  the  chief 
surgeon  and  manager  of  the  claim  depart- 
ment had  ascertained  by  his  own  examination 
and  of  which  he  had  a  full  and  ample  ac- 
coimt  made  by  the  stenographer  employed 
by  him  and  put  on  file  in  his  own  office. 
After  all  that,  the  insistence  upon  these  for- 
malities seems  altogether  devoid  of  merit." 

In  Pate  v.  Modern  Woodmen  of  America, 
129  Ark.  169,  195  S.  W.  1070,  it  appeared 
that  one  Pate  became  a  member  of  the  de- 
fendant association.  A  rule  of  the  associa- 
tion provided  that  in  the  event  a  member 
became  intemperate  in  the  use  of  liquor  or 
drugs  or  narcotics  *his  certificate  of  member- 
ship should  be  void  and  forfeited.  It  further 
appeared  that  the  local  secretary  of  the  de- 
fendant, whose  duty  it  was  to  collect  assess- 
ments, knew  that  Pate  had  violated  the 
rule,  and  that  he  continued  to  accept  pay- 
ments from  the  latter.  It  was  held  that 
knowledge  by  the  local  secretary  of  the 
member's  intemperance  could  not  be  imputed 
to  the  defendant  and  that  therefore  the  ac- 
ceptance of  premiums  was  not  a  waiver. 
See  also  Galvin  v.  Knights  of  Father  Mat- 
thew, 169  Mo.  App.  496,  155  S.  W.  45. 

In  Snyder  v.  Supreme  Ruler,  etc.  122  Tenn. 
248,  122  S.  W.  981,  45  L.RwA..(N.S.)  209, 
it  appeared  that  the  insured  obtained  a  di- 
vorce from  his  wife,  who  was  the  beneficiary. 
A  by-law  of  the  association  provided  that  a 
divorced  wife  could  not  be  a  beneficiary.  The 
highest  executive  officer  of  the  association 
was  informed  of  the  divorce  and  the  associa- 
tion with  knowledge  of  this  fact  continued 
to  accept  payments  from  the  insured's  for- 
mer wife  who  remained  as  the  beneficiary. 
It  was  held  that  it  was  estopped  to  deny  its 
liability. 

In  Supreme  Ruling,  etc.  v.  Hoekins  (Tex.) 
171  6.  W.  812,  it  appeared  that  a  by-law  of 
the  association  provided  that  a  member  who 
changed  his  residence  must  give  notice  there- 
of. The  insured  disappeared  and  his  where- 
abouts were  unknown.  The  beneficiary  gave 
notice  of  his  disappearance.    With  knowledge 
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of  this  fact  the  local  lodge  continued  for 
more  than  a  year  to  accept  dues.  It  was 
held  that  the  association  was  estopped  to 
declare  a  forfeiture  of  the  benefit  certificate. 
See  also  Keith  v.  Modern  Woodmen,  167  Iowa 
239,  149  K  W.  225. 

In  Vant  v.  Grand  Lodge,  etc.  102  S.  C. 
413,  86  S.  E.  677,  it  appeared  that  the  in- 
sured, in  violation  of  a  by-law  of  the  associa- 
tion, lived  with  a  woman  in  a  state  of  con- 
cubinage. The  local  lodge  knew  this  and  yet 
continued  to  accept  dues  from  him,  but  the 
grand  lodge  had  no  knowledge  thereof.  Under 
a  statute  providing  that  "no  subordinate  body 
or  any  of  its  officers  or  members  shall  have 
the  power  of  authority  to  waive  any  of  the 
provisions  of  the  laws  and  constitution  of  the 
association,  and  the  same  shall  be  binding 
upon  the  association,  and  each  and  every 
member  thereof  and  their  beneficiaries,"  it 
was  held  that  the  association  was  not  es- 
topped to  declare  the  benefit  certificate  for- 
feited. 


BAVIS 

v. 

SEAVEY. 


Washington  Supreme  Court,  Department  IVo 
—February  17,  1917. 

06  Wash.  67;  163  IPac.  35, 


Ezeoutors  and  Administrators  —  De- 
cree of  Distribntion  —  Finality. 

After  firal  distribution  it  must  be  presumed 
that  the  decree  therefor  was  duly  rendered, 
and  such  decree  becomes  final  against  one 
suing  tlie  executrix  for  accounting,  claiming 
under  an  alleged  unprobated  codicil  devising 
plaintiff  money,  unless  facts  alleged  disclose 
fraud  of  the  executrix  in  procuring  the  decree. 

Ground  for  Vacation  —  Fraud  of  Ezeo- 
ntriz. 

That  the  executrix  failed  to  present  true 
facts  as  to  who  was  entitled  to  property  on 
final  distribution  hearing  is  no  ground  for 
setting  aside  a  final  decree  rendered  on  due 
notice,  being  in  efl'ect  a  collateral  attack. 

Same. 

To  warrant  setting  aside  decree  for  final 
distribution,  rendered  on  due  notice,  fraud  al- 
leged on  part  of  executrix  must  relate  to  pre- 
venting claimant  from  appearing  and  setting 
up  her  claim. 

Tmsts  and  Trastees  •—  Resulting  Trust 
—  Concealment  of  Existence  of  Codi- 
cil. 

Where  an  executrix  procured  decree  of  final 
distribution  to  herself  as  beneficiary,  but 
failed  to  offer  an  alleged  codicil  for  probate, 
the  beneficiary  under  the  codicil  could  not 


recover  from  her  on  the  theory  that  a  trust 
was  raised,  in  favor  of  such  beneficiary. 

Executors  and  Administrators  —  Set- 
ting Aside  Decree  of  Distribution  — 
limitations  —  Concealment  of  Facta* 

Under  Rem.  Code  1915,  §  1307,  providing 
for  will  contests  within  one  year  after  pro- 
bate or  rejection,  where  final  decree  of  dis- 
tribution under  will  was  made,  and  the  bene- 
ficiary under  an  alleged  unprobated  codicil 
made  no  claim  or  objection  for  over  a  year, 
her  suit  for  accounting  was  not  a  will  contest^ 
and  she  can  have  no  relief  although  the  exist- 
ence of  the  codicil  was  concealed  by  the  execu- 
trix. 

[See  note  at  end  of  tliis  case.] 

Same. 

Where  final  decree  of  distribution  under 
will  is  made,  and  beneficiary  under  an  alleged 
unprobated  codicil  makes  no  claim  or  objec- 
tion for  over  a  year,  such  beneficiary  has  no 
standing  under  Rem.  Code  1915,  §  466,  re- 
quiring petitions  to  vacate  judgments  to  be 
served  on  the  adverse  party  within  one  year. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Kitsap  coun- 
ty:   French,  Judge. 

Action  by  Mary  Davis,  plaintiff,  against 
I/innie  D.  Seavey,  defendant.  Judgment  for 
defendant.  Plaintifi*  appeals.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

C.  R,  Crouch  and  Lorenzo  M.  Cohb  for  ap- 
pellant. 
Frank  P,  Lewis  for  respondent. 

[57]  Parker,  J.— Plaintiflf,  Mary  Davis, 
seeks  an  accounting  for,  and  recovery  of, 
funds  which  she  claimed  under  an  alleged 
codicil  to  the  will  of  Debora  T.  White,  de- 
ceased, the  defendant,  Linnie  D.  Seavey,  be- 
ing executrix  of  the  will.  The  defendant's 
demurrer  to  the  plaintifTs  complaint  hav- 
ing been  sustained  by  the  superior  court,  and 
the  plaintiff  electing  to  not  plead  further, 
judgment  of  dismissal  was  rendered,  [58]  de- 
n;^ng  her  the  relief  prayed  for,  from  which 
she  has  appealed  to  this  court. 

The  controlling  facts,  appearing  from  the 
allegations  of  appellant's  complaint,  may  be 
summarized  as  follows:  Debora  T.  White  in 
her  lifetime  executed  a  will  by  the  terms 
of  which  she  devised  and  bequeathed  all  of 
the  property  of  which  she  miglit  die  seized 
to  respondent,  Linnie  D.  Seavey,  her  niece, 
and  also  named  her  executrix  of  the  will. 
Thereafter,  Debora  T.  White  executed  a  codi- 
cil to  her  will  by  the  terms  of  which  she  be- 
queathed to  appellant,  her  nurse,  the  sum 
of  $1,000.  Thereafter  Debora  T.  White  died. 
Thereafter  the  will,  but  not  the  codicil,  be- 
ing duly  admitted  to  probate,  respondent 
qualified  as  executrix,  administered  the  es- 
tate, and  in  due  course  filed  her  final  account 
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and  petition  for  diatribution,  resulting  in  fi- 
nal settlement  of  the  estate  and  decree  distrib- 
uting all  of  the  property  thereof  to  her  in  ac* 
cordance  with  the  terms  of  the  will.  This, 
we  must  presume,  was  done  after  the  expira- 
tion of  the  year  for  the  presentation  of  claims 
of  creditors  of  the  estate,  and  upon  due  no- 
tice as  prescribed  by  statute  relating  to  settle- 
ment of  estates  of  deceased  persons,  since 
the  only  allegation  is  that  final  settlement 
and  distribution  was  had,  resulting  in  re- 
spondent being  awarded  all  of  the  property 
of  the  estate.  From  the  allegations  of  the 
complaint,  it  is  apparent  that  the  decree  of 
distribution  was  rendered  in  the  latter  part 
of  the  year  1912,  though  the  date  of  its  ren- 
dition i&  not  specifically  alleged.  The  alleged 
codicil  under  which  appellant  claims  was 
never  admitted  to  probate  and  was  wholly 
ignored  in  the  settlement  and  distribution  of 
the  estate.  The  gist  of  appellant's,  ground  of 
recovery,  in  so  far  as  she  seeks  to  avoid  the 
effect  of  the  decree  of  distribution,  is  found 
in  the  following  allegation  of  the  complaint: 

"That  as  sftch  executrix  and  sole  beneficiary 
defendant  came  into  possession  of  all  papers, 
and  other  property  of  said  testatrix  and,  as 
plaintiff  is  informed  and  believes,  into  pos- 
session of  the  aforementioned  codicil  to  said 
will,  and  as  plaintiff  [59]  is  informed  and 
believes  and  therefore  avers  as  a  fact,  did 
suppress  the  paid  codicil  and  did  not  inform 
the  court  of  the  existence  thereof." 

It  is  not  alleged  when  appellant  first 
learned  of  the  cxij^tence  of  the  codicil,  nor  is  it 
alleged  that  respondent  ever  said  or  did  any- 
thing which  led  appellant  to  believe  her 
claimed  rights  woilld  be  recognized  by  re- 
spondent in  the  final  settlement  and  distri- 
bution of  the  estate.  The  prayer  of  the  com- 
plaint is  that  respondent  be  required  to 
deposit  the  codicil  in  court  for  inspection,  and 
that  appellant  have  such  relief  as  may  ap- 
pear just  and  equitable.  This  action  was 
commenced  in  October,  1915,  over  two  years 
after  the  rendering  of  the  decree  of  distribu- 
tion and  over  three  years  after  the  admit- 
ting of  the  will  to  probate.  The  allegations 
of  the  complaint  are-  very  general  and  are 
wanting  somewhat  in  particularity  and  exact- 
ness. We  have  in  this  summary  construed 
them  as  favorably  to  appellant's  claims  as 
their  language  will  admit  of. 

Since  we  must  proceed  upon  the  assump- 
tion that  the  decree  of  distribution  was  regu- 
larly rendered  upon  duly  published  notice, 
it  seems  plain,  under  our  repeated  decisions, 
that  the  decree  became  a  final  adjudication 
^  against  appellant,  unless  the  fact's  alleged 
^lose  fraud  on  the  part  of  respondent  in 
procuring  and  rendering  of  the  decree  of  dis- 
tribution. In  re  Ostlund,  67  Wash.  359,  lOe 
Pac.  1116,  135  Am. 'St  Rep.  990 >  In  re 
Boane,  64  Wash.  303,  116  Pac  847;  Alaska 


Banking,  etc.  Co.  v.  Noyes,  64  Wash.  672, 
117  Pac.  492;  McDowell  v.  Beckham,  72 
Wash.' 224,  130  Pac.  360;  Krohn.,v.  Hirsch, 
81  Wash.  222,  142  Pac.  647 ;  Meeker  v.  Wad- 
dle, 83  Wash.  628,  145  Pac.  967.  The  only 
allegation  of  the  complaint  which  in  any  way 
suggests  fraud  on  the  part  of  respondent  is 
that  she,  as  executrix,  came  into  possession 
of  the  property  and  papers  of  the  deceased, 
including  the  alleged  codicil,  and  that  she 
did  not  make  known  to  the  court  the  exist- 
ence of  the  codicil  in  the  course  of  the  ad- 
ministration of  the  estate.  This  in  [60]  no 
event  could  amount  to  anything  more  than 
an  allegation  that  respondent  did  not  present 
to  the  court,  upon  the  final  distribution  hear- 
ing, the  true  facts  touching  the  question  of 
who  is  entitled  to  the  property  as  distributee. 
In  other  words,  this  is  nothing  more  than  an 
effort  to  avoid  the  decree  of  distribution  as 
a  final  adjudication  because  of  the  present- 
ing of  false  proof  touching  the  merits  of  the 
question  of  who  is  entitled  to  the  property 
of  the  estate  as  distributee.  This  is  not 
ground  for  setting  aside  a  final  decree  ren- 
dered upon  due  notice,  as  this  decree  of  dis- 
tribution was  rendered.  In  Meeker  v.  Wad- 
dle, 83  Wash.  628,  146  Pac  967,  a  similar 
situation  was  presented,  in  that  the  only 
ground  of  fraud  alleged  or  attempted  to  be 
proven  was  that  the  distributee  falsely  rep- 
resented .that  the  land  in  controversy  was  the 
community  property  of  himself  and  his  de- 
ceased wife,  whereas  in  truth  it  was  her 
separate  property.  Holding .  that  this  was 
not  ground  for  avoiding  the  decree  of  dis- 
tribution, Judge  Holcomb,  speaking  for  the 
court,  observed: 

"If  decrees  were  to  be  set  aside  upon  the 
mere  ground  that  they  were  based  upon  per- 
jured testimony,  decrees  might  never  become 
final,  for  the  decree  which  held  that  a  former 
decree  was  founded  upon  perjured  testimony 
might  itself  later  be  attacked  upon  the 
ground  that  it  was  procured  by  perjured 
testimony,  and  so  on  ad  infimtum,'* 

See  also  Friedman  v.  Manley,  21  Wash. 
675,  59  Pac.  490;  McDougall  v.  Walling, 
21  Wash.  478,  68  Pac.  669,  75  Am.  St.  Rep. 
849. 

The  decisions  of  the  courts  are  substantially 
unanimous  in  support  of  this  view.  We  have 
noticed  that  appellant  was  not  prevented  from 
appearing  and  setting  up  her  claim  during 
the  course  of  the  administration  of  the  es- 
tate, nor  upon  the  final  distribution  hearing, 
nor  induced  to  refrain  from  so  doing  by  any 
word  or  act  of  respondent.  These  are  the 
matters  to  which  alleged  fraud  must  relate 
in  order  to  be  available  in  avoiding  the  final 
effect  of  a  decree  rendered  upon  [61]  due 
notice.  We  conclude  that  there  was  no  cause 
for  disturbing  the  decree  on  the  groond  of 
fraud. 
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The  theory  that  appellant  is  entitled  to  re^ 
lief  upon  the  ground  that  respondent  holds 
the  distributed  property  in  trust  for  Tier  to 
the  extent  of  the  bequest  made  to  her  in  the 
alleged  codicil  is  equally  untenable.  This 
question,  in  substance,  was  reviewed  by  us 
in  Krohn  v.  Hirsch,  81  Wasji.  222,  142  Pac. 
047,  where,  in  holding  a  trust  did  not  arise 
in  favor  of  such  a  claimant  against  the  dis- 
tributee under  a  decree  of  distribution,  we 
said: 

"To  say  that  respondent  now  holds  any 
part  of  this  property  in  trust  for  Mattie 
Krohn  is  nothing  more  nor  less  than  say- 
ing that  the  question  of  who  was  entitled 
to  take  the  property  left  by  James  McCarthy 
was  not  correctly  determined  upon  the  merits 
by  the  superior  court  upon  the  distribution 
hearing,  and  that  appellant  Mattie  Krohn 
should  now  be  awarded  a  new  trial  upon  that 
question  more  than  one  year  after  it  has 
been  solemnly  adjudged  against  her  and  all 
the  world,  upon  due  notice.  As  between  re- 
spondent and  appellant  Mattie  Elrohn,  that 
was  an  adverse  proceeding.  To  us,  it  is  in- 
conceivable that  a  party  can  be  considered 
as  holding  in  trust  for  his  adversary  prop- 
erty which  has  been  awarded  to  him  as 
against  his  adversary  by  a  judgment  rendered 
upon  due  notice  in  a  proceeding  instituted 
and  carried  on  for  the  very  purpose  of  deter- 
mining the  claims  of  each  as  against  the 
other,  to  the  property  involved,  in  the  ab- 
sence of  fraud,  or  some  fact  extrinsic  of  the 
merits  of  the  controversy  in  issue,  such  as 
would  avoid  such  judgment." 

We  conclude  that  appellant  cannot  recover 
upon  the  trust  theory. 

It  seems  equally  plain  that  appellant  can- 
not have  relief  upon  the  ground  that  this  is, 
in  substance,  a  will  contest,  since  more  than 
one  year  expired  following  the  probate  of 
the  will  of  Debora  T.  White  before  the  com« 
mencement  of  this  action.  Rem.  Code,  § 
1307.  Our  decision  in  Horton  v.  Barto,  57 
Wash.  477,  107  Pac.  191,  135  Am.  St.  Rep. 
999,  seems  decisive  upon  this  phase  of  the 
case.  Of  course,  appellant  has  no  standing 
at  this  late  day  under  the  statutes  relating 
tp  vacation  [62]  and  modification  of  judg- 
ments, since  more  than  one  year  expired  fol- 
lowing the  rendition  of  the  decree  of  distri- 
bution before  the  commencement  of  this  ac- 
tion.    Rem.  Code,  §  466. 

No  other  theory  has  been  suggested,  and 
we  can  conceive  of  none,  upon  which  appel- 
lant can  be  awarded  relief,  admitting  all 
the  facts  pleaded  by  her  to  be  true.  The 
judgment  is  affirmed. 

Morris,  Mounts  Holcomb,  and  Fullerton, 
JJ.,  concur. 


NOTE. 

Conoealment     of     Facts     aa 
Rnnning      of      Limitatioiis 
Bieht  to  Attack  Distribution  of 
cedent's  Estate. 


The  reported  case  which  holds  that  the 
probate  of  a  will  cannot,  after  two  years 
have  expired,  be  attacked  on  the  ground  that 
the  executrix  concealed  a  codicil  in  favor  of 
the  contestant,  seems  to  be  the  only  one  pass- 
ing on  the  question  whether  the  concealment 
of  facts  affects  the  running  of  limitations 
against  the  right  to  attack  the  distribution 
of  a  decedent's  estate.  The  decision  seems 
to  be  based  on  the  rule  that  a  final  judge- 
ment cannot  be  attacked  collaterally  because 
it  was  obtained  by  false  evidence,  especially 
when  the  attacking  party  had  due  notice  of 
the  original  proceedings.  This  holding  finds 
support  in  principle.  In  R.  C.  L.  vol.  15, 
p.  858,  §  332,  it  is  said:  "A  judgment  can- 
not be  collaterally  impeached  by  a  party,  on 
the  ground  that  false  testimony  was  given 
at  the  trial."  .See  also  generally  ColUUeral 
Jit  tack  on  Judgmentg,  15  R.  C.  L.  p.  835,  § 
310  et  seq. 


V. 


SAFETT  BOILER  COBfPAirS' 
ET  AI.. 


New  York  Court  of  Appeals — ^May  28,  1918. 
224  X.  7.  0;  no  N.  E,  S78. 


TXTorkmen's  Compensation  Acts  —  Scope 
—  Injury  in  Another  Jurisdiction. 

Workmen's  Compensation  Act  (Consol. 
Laws,  c.  67)  does  not  apply  to  an  employer 
who  moved  his  plant  irom  the  state  before 
the  passage  of  such  act,  retaining  only  a 
sales  agency  in  the  state,  although  the  em- 
ployee who  was  injured  in  another  state  con- 
tracted with  such  employer  while  the  plant 
was  in  New  York. 

[See  note  at  end  of  this  ca^e.] 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Departmoit. 

Claim  for  compensation  under  Workmen's 
Compensation  Act.  Bessie  M.  Smith,  claim- 
ant, and  Heine  Safety  Boiler  Company  et 
ah,  defendants.  Claim  allowed  by  State  In- 
dustrial Commission.  Decision  affirmed  by 
Appellate  Division  of  Supreme  Court.     De- 
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fendants  appeal.    The  facts  are  stated  in  tha 
opinion.    REVEBSBa>. 

Frederick  W,  Catlin,  Norman  0.  Hewitt 
and  Robert  H.  Woody  for  appellants. 

Merton  E,  Lewis  and  E.  C.  Aiken  for  re« 
spondent. 

[10]  Cardozo,  J.— This  is  a  claim  for  death 
benefits  under  the  Workmen's  Compensation 
Law. 

The  employer,  the  Heine  Safety  Boiler  Com- 
pany, is  a  Missouri  corporation.  It  has  fac- 
tories in  Missouri  and  Pennsylvania.  War- 
ren H.  Smith,  the  decedent,  entered  its  serv- 
ice in  1900  under  a  contract  of  employment 
which  was  made  in  Xew  York  city.  Mr. 
Smith  was  a  traveling  engineer.  He  was 
sent  all  over  the  United  States,  and  took 
hu  orders  from  the  employer's  superintend- 
ent of  construction.  At  first,  the  employer 
maintained  engineering  and  construction 
offices  in  New  York.  In  1904,  the  construc- 
tion office  was  moved  to  Phoenixville,  Penn- 
sylvania. After  that,  Mr.  Smith  reported 
there  and  received  his  orders  there.  Some 
years  before  the  accident,  the  engineering 
office  was  moved  to  the  same  place.  All  that 
was  left  in  New  York  was  a  selling  agency. 
On  December  10,  1016,  Mr.  Smith  was  sent 
from  Pennsylvania  [11]  to  Biddeford,  Maine, 
to  infttall  a  boiler,  and  while  working  there 
was  killed.  The  question  is  whether  the  New 
York  statute  applies  to  such  a  case. 

Xo  hazardous  business  was  transacted  by 
the  employer  in  New  York  when  this  accident 
occurred  in  Maine.  The  factory,  the  con- 
struction department,  and  the  engineering  de- 
partment were  in  Missouri  and  Pennsylvania. 
The  argument  is  that  liability  attaches  un- 
der our  statute  because  the  contract  of  em- 
ployment was  made  in  our  state.  But  that 
is  not  enough.  At  the  date  of  that  contract 
(1900)  there  was  no  Workmen's  Compensa- 
tion Act  in  New  York.  Long  before  any  such 
act  became  a  law,  the  employer  moved  its 
business  away.  In  1916  it  was  subject  to 
no  duty  to  insure  its  employees  under  our 
Uw,  except,  indeed,  such  employees  as  it 
•night  send  within  our  state.  The  Work- 
men's Compensation  Act  involves  an  exer« 
eiae  of  the  police  power  (Mountain  Timber  Co. 
V.  Washington,  243  U.  S.  219,  238,  Ann.  Cas. 
1917D  642,  37  S.  Ct.  260,  61  U.  S.  (L.  ed.) 
^B5).  It  does  not  attempt  to  regulate 
the  duty  of  foreign  employers  in  the  conduct 
of  their  business  within  foreign  jurisdictions. 

N^othing  to  the  contrary  w^s  held  in  Post 
▼.  Burger.  216  N.  Y.  544,  Ann.  Cas.  1916B 
l-^»  111  N.  E.  351.  There  the  hazardous 
business  was  conducted  in  New  York.  The 
decision  was  that  a  workman  employed  in 
^t  business  was  under  the  protection  of 
the  New  York  act  though   injured  in  New; 


Jersey.  Reading  into  the  isontract  of  employ- 
ment the  provisions  of  the  statute,  we  held 
that  a  liability  qMoH  eso  contractu  was  Im- 
posed on  the  employer.  Contractual  in  a 
strict  sense,  of  course,  the  liability  is  not 
( People  V.  Speir,  77  N.  Y.  144 ;  Post  v.  Bur- 
ger, supra,  at  p.  549;  Ralli  v.  Troop,  157 
U.  S.  386,  396,  15  S.  Ct.  657,  39  U.  S.  (L. 
ed.)  742;  Angell  Recovery  under  Workmen's 
Compensation  Law  for  Injury  Abroad,  31 
Harvard  Law  Review,  p.  619).  If  the  par- 
ties were  to  agree  that  it  should  not  attach, 
the  courts  would  disregard  their  agreement. 
A  duty  is  imposed  by  law  on  employers  con 
ducting  a  hazardous  [12]  employment  in 
New  York  to  insure  their  workmen  against 
injury,  and  the  insurance  covers  injuries  in- 
cidental to  that  employment  though  suffered 
in  another  state.  The  contract  creates  the 
relation  to  which  the  law  attaches  the  duty, 
and  .the  same  law  which  imposes  the  duty 
defines  its  orbit  and  its  measure. 

A  different  problem  is  before  us  here.  The 
duty  to  insure,  when  read  into  the  contract, 
is  as  broad  as  the  statute,  but  no  broader. 
It  comes  into  being  only  when  the  statute 
intends  that  it  shall  arise,  and  comes  to  a 
close  when  the  statute  intends  that  it  shsll 
end.  This  contract  of  employment,  when 
made,  was  not  subject  to  the  act,  because  the 
act  had  not  been  passed.  It  did  not  become 
subject  to  the  act  afterwards,  because  the 
plant  had  then  been  moved,  and  there  was  no 
employment  to  be  regulated.  That  the  em- 
ployment had  its  origin  in  this  state  is  not 
decisive.  (Gardner  v.  Horseheads  Constr.  Co. 
171  App.  Div.  66,  156  N.  Y.  S.  899).  That 
casual  circumstance  did  not  subject  the  par 
ties,  regardless  of  changed  conditions  of  per- 
formance, to  the  continuing  burden  of  local 
legislation.  The  duty  to  insure  does  not  out- 
last the  existence  within  our  borders  of  the 
business  or  relation  which  calls  it  into  life. 

The  order  should  be  reversed  and  the  claim 
dismissed,  with  costs  against  the  state  in- 
dustrial commission  in  the  Appellate  Divi- 
sion and  in  this  court. 

Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
Hogan  and  McLaughlin,  JJ.,  concur. 

Order  reversed,  etc 


NOTE. 

The  reported  case  holds  that  compensation 
cannot  be  recovered  under  the  workmen's 
compensation  act  of  the  state  where  a  con- 
tract of  employment  is  made  if  the  employ- 
er is  a  foreign  corporation  having  no  place 
of  business  in  that  state  and  the  accident 
occurs  in  another  state.  Some  emphasis  is 
laid  by  the  court  on  the  fact  that  in  the 
case  at  bar  the  contract  of  employment  was 
made  before  the  enactment  of  the  compensa- 
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tion  act,  so  that  no  duty  to  insure  was  at 
that  time  imposed  on  the  employer.  The  ap- 
plicability of  a  workmen's  compensation  act 
to  an  injury  received  in  another  jurisdiction 
is  discussed  in  the  notes  to  Gould's  Case,  Ann. 
Cas.  1914D  372;  Post  v.  Burger,  Ann.  Cas. 
1016B  168  {distinguished  in  the  reported 
case)  ;  and  Grinnell  v.  Wilkinson,  Ann.  Cas. 
1918B  618. 


AMERICAN  WOODENWARE  MANU- 
FACTURING COMPANY 


V. 


SCHORLING. 


Ohio  Supreme  Court— May  22,  1917 
96  Ohio  St,  806;  117  N.  E.  366. 


Statntes  —  Amendment  —  Constraotion 
^-  Reference  to  Pre-existing:  I^aw. 

In  the  construction  of  amendments  to  the 
constitution  or  to  statutes,  the  body  enacting 
the  amendment  will  be  presumed  to  have  had 
in  mind  existing  constitutional  or  statutory 
provisions  and  their  judicial  construction 
touching  the  subject  dealt  with. 

Workmen's  Con&pensation  Acts  —  Ef- 
fect on  Right  to  Sue  -—  Violation  by 
Employer  of  "Lawfnl  Reqniren&ents." 

The  Industrial  Commission  Act  (103  0.  L. 
95)  provides  for  the  creation  of  an  adminis- 
trative board  with  power  to  supervise  all 
places  of  employment,  to  prescribe  general 
rules  and  requirements  concerning  all  employ- 
ments and  places  of  employment  and  particu- 
lar orders  and  requirements  for  particular 
employers  and  places  of  employment,  to  secure 
the  lives,  health,  safety  and  welfare  of  every 
employee  in  such  employments,  and  every 
frequenter  of  such  places  of  employment. 
The  purpose  and  intent  of  sections  15  and  16 
of  the  act  was  to  bring  all  employers  within 
the  scope  of  the  jurisdiction  and  authority 
of  the  commission  and  to  impose  on  them  the 
obligation  to  comply  with  the  orders  and  re- 
quirements of  the  commission  when  duly 
made.  The  provisions  of  sections  15  and  16 
are  not  the  lawful  requirements  referred  to 
by,  and  within  the  meaning  of,  section  35, 
article  II,  of  the  constitution. 

[See  note  at  end  of  this  case.] 

San&e. 

The  term  "lawful  requirement,"  as  used  in 
section  35,  article  II,  of  the  constitution,  and 
section  29  of  the  Workmen's  Compensation 
Act  (103  0.  L.  84),  does  not  include  a  gen- 
eral course  of  conduct,  or  those  general  duties 
and  obligations  of  care  and  caution  which 
rest  upon  employers  and  employees,  and  all 
other  members  of  the  community,  for  the 
protection  of  life,  health,  and  safely. 

[See  note  at  end  of  this  sase.] 


Same. 

By  the  provisions  of  section  25  of  the  In- 
dustrial Commission  Act  an  order  made  by 
the  industrial  commission  to  employers  gen- 
erally, or  to  a  particular  employer,  with  refer- 
ence to  safe  employment  or  place  of  employ- 
ment, is  a  lawful  requirement  (until  altered 
in  the  manner  provided  for  in  the  act),  for 
failure  to  comply  with  which,  or  with  any 
statute  or  municipal  ordinance  prescribing 
means  or  methods  required  to  be  used  to  pro- 
tect the  lives,  health,  safety  and  welfare  of 
employees,  the  employer  under  the  proviso 
contained  in  section  35,  article  II,  of  the 
constitution,  and  section  20  of  the  Workmen'^ 
Compensation  Act,  is  liable  to  an  employee 
injured  by  reason  of  such  failure. 

[See  note  at  end  of  this  case. J 

(Syllabus  by  court.) 

Error  to  Court  of  Appeals,  Lucas  county. 

Action  by  Fred  W.  Schorling,  plaintiff, 
against  American  Woodenware  Manufactur- 
ing Company,  defendant.  Judgment  for 
plaintiff  in  (3ourt  of  Common  Pleas.  Judg- 
ment affirmed  by  Court  of  Appeals.  Defend- 
ant brings  error.    Rsvebsbd. 

[306]  Fred  W.  Schorling  was  an  employee 
of  The  American  Woodenware  Manufactur- 
ing Company,  and  on  January  7,  1914,  sus- 
tained an  injury  in  the  course  of  his  employ- 
ment. It  is  shown  by  the  pleadings  that  the 
company,  prior  to  that  date,  as  an  employer 
of  more  than  five  men,  had  paid  the  premium 
to  the  state  insurance  fund  provided  for  by 
the   Workmen's  Compensation  Act. 

Schorling  began  r.n  action  against  the  com- 
pany in  the  court  of  common  pleas  of  Lucas 
county  to  recover  for  the  damages  sustained. 
In  his  petition  the  plaintiff  alleges  that  he 
was  employed  by  the  defendant  a  short  time 
prior  to  the  7th  day  of  January,  1914,  as  an 
operator  on  a  ripsaw  in  one  of  the  rooms 
of  its  factory;  that  on  said  7th  day  of  Jan- 
uary, 1914,  he  was  ordered  by  the  foreman 
of  the  defendant,  who  had  authority  over  him, 
and  whose  name  is  to  plaintiff  unknown,  to 
leave  his  place  of  employment  at  the  ripsaw 
imd  go  to  another  part  of  said  factory  and 
assist  other  employees  in  pushing  a  load  of 
lumber  which  was  upon  [307]  a  small  car 
operated  upon  tracks  in  said  factory;  that 
plaintiff  endeavored  to  obey  said  order  and 
did  go  to  the  place  where  said  loaded  car  of 
lumber  was,  and  as  plaintiff  arrived  at  said 
place,  and  was  about  to  take  the  position 
directed  by  said  foreman  for  him  to  take,  said 
car  of  lumber  was  thrown  or  fell  over  upon 
plaintiff,  burying  plaintiff  beneath  said  lum- 
ber; and  that  plaintiff  was  beneath  said  lum- 
ber for  about  one-half  hour  before  he  could 
be  extricated  therefrom. 

Plaintiff  says  that  defendant  negligently 
and  carelessly  required,  and  permitted,  and 
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ordered)  and  suffered  said  plaintiff  to  go  into 
the  place  of  employinent  above  mentioned, 
and  that  said  place  of  employment,  as  de- 
fendant well  knew,  was  not  safe;  that  de* 
fendant  negligently  and  carelessly  failed  to 
fumisli,  provide  and  use  safety  devices  and 
safeguards  for  the  purpose  of  preventing 
said  lumber  falling;  and  negligently  and  care* 
lessly  failed  and  neglected  to  use  methods 
and  processes  reasonably  adequate  to  render 
said  employment,  and  the  place  of  employ- 
ment above  mentioned,  safe;  and  negligently 
and  carelessly  failed  to  do  other  things  rea- 
sonably necessary  to  protect  the  safety  and 
welfare  of  plaintiff;  and  carelessly  and  neg- 
ligently maintained  said  place  of  employ- 
ment in  a  condition  that  was  not  safe;  and 
carelessly  and  negligently  furnished  employ- 
ment to  plaintiff  and  required  plaintiffs  to  en- 
ter upon  work  which  was  not  safe  for  plain- 
tiff; and  carelessly  and  negligently  furnished 
said  place  of  employment^  and  said  place  of 
employment  was  not  safe  for  the  plaintiff; 
and  carelessly  and  negligently  failed  to 
[308]  adopt  and  use  methods  of  transport- 
ing said  lumber  and  handling  said  lumber 
which  were  reasonably  adequate  to  render 
said  employment  of  plaintiff  and  said  place 
of  employment  safe,  and  failed  and  neglected 
to  do  other  things  reasonably  necessary  to 
protect  the  safety  and  welfare  of  plaintiff; 
and  carelessly  and  negligently  failed  to  com- 
ply with  the  lawful  requirements  for  the  pro- 
tection of  the  lives  and  safety  of  employees, 
and  especially  of  plaintiff,  as  set  forth  in  Sec- 
tions 15  and  16  of  an  act  creating  the  In- 
dustrial Commission  of  Ohio,  found  in  103 
Ohio  Laws,  page  95. 

And  plaintiff  avers  that  the  defendant  care- 
lessly  and  negligently   piled  lumber  to  the 
amount  of  about  3,000  feet  upon  a  small, 
narrow   car    operated    upon    aforementioned 
track,  and  that  said   lumber  was  so  piled 
that  it  overhung  said  car  and  said  track  on 
both  sides  such  a  great  distance  that  slight 
force  would  and  did  cause  said  pile  of  lum- 
ber to  be  overbalanced;   and  carelessly  and 
negligently  caused  said   lumber  to  be  piled 
on  said  car  to  the  height  of  10  or  12  feet, 
80  that  the  center  of  gravity  of  said  car  could 
not  be  maintained;  and  negligently  and  care- 
lessly  so   constructed   said    load   upon   said 
said  ear  that  the  center  of  gravity  could  not 
be   maintained    when    said    car    was    being 
moved:  and  that  defendant  was  further  care- 
less and  negligent  and  violated  said  laws  of 
Ohio  above  mentioned  in  that  the  track  upon 
which  said  car  was  run  was  defective  and 
uneven  and  the  joints  thereof  had  been  al- 
lowed to  get  out  of  repair.    Plaintiff  further 
says  that  all  the  acts  of  negligence  above 
mentioned  were  caused  by  the  failure  of  the 
defendant  to  comply  with  [309]  the  lawful  re- 
quirements of  the  state  of  Ohio  for  the  lives 
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and  safety  of  employees  and  especially  of 
plaintiff. 

A  demurrer  to  the  petition  was  overruled. 
The  answer  contained  a  general  denial,  and 
in  a  second  defense  defendant  set  forth  its 
compliance  with  the  requirements  of  the 
Workmen's  Compensation  Act,  the  payment 
into  the  state  insurance  fund  of  the  amount 
of  premium  required  by  the  state  liability 
board  of  awards,  and  the  posting  in  con- 
spicuous places  in  and  about  said  factory 
of  printed  notices  to  its  employees  to  that 
effect. 

Plaintiff  in  his  reply  admitted  the  allega- 
tions concerning  the  payment  of  the  premiums 
as  alleged  and  the  posting  of  notices. 

On  the  trial  a  verdict  in  favor  of  the  plain- 
tiff was  rendered  by  the  jury.  A  motion  by 
the  defendant  was  made  for  a  judgment  on 
the  pleadings  notwithstanding  the  verdict, 
which  was  overruled  and  judgment  entered 
for  the  plaintiff. 

The  court  of  appeals  affirmed  the  judg- 
ment, and  these  proceedings  are  brought  to 
reverse  the  judgments  of  the  courts  below. 

8.  8.  Biirtafield  and  Taher  d  Darnells  for 
plaintiff  in  error. 

Joseph  McOhee,  Frank  Davis,  Jr,  and  Wm, 
J.  Ford  for  Industrial  Commission  of  Ohio. 

W,  H,  McLcllaai,  Jr.,  A,  F,  Hanson  and 
Edmond  H,  Moore  for  defendant  in  error. 

[310]  JOHNSOT^,  J. — The  question  presented 
is.  Was  the  plaintiff  entitled  to  maintain  his 
action  for  negligence  against  the  defendant, 
on  the  grounds  set  forth  in  the  petition,  not- 
withstanding the  fact  that  the  defendant  had 
complied  with  the  provisions  of  the  Work- 
men's Compensation  Act,  as  an  employer  of 
five  or  more  men  regularly  in  its  business, 
and  had  paid  the  required  premiums  into  the 
state  insurance  fund? 

The  act  was  compulsory  on  employers,  and 
was  passed  pursuant  to  the  grant  of  power 
contained  in  Section  36  of  Article  II  of  the 
Constitution  adopted  in  September,  1912,  the 
pertinent  portion  of  which  is  as  follows: 
"For  the  purpose  of  providing  compensation 
to  workmen  and  their  dependents,  for  death, 
injuries  or  occupational  disease,  occasioned 
in  the  course  of  such  workmen's  employment, 
laws  may  be  passed  establishing  a  state  fund 
to  be  created  by  compulsory  contribution 
thereto  by  employers,  and  administered  by 
the  state  determining  the  terms  and  condi- 
tions upon  which  payment  shall  be  made 
therefrom,  and  taking  away  any  or  all  rights 
of  action  or  defenses  from  employees  and  em- 
ployers; but  no  right  of  aetion  shall  be  taken 
away  from  any  employee  when  the  injury, 
disease  or  death  arises  from  failure  of  the 
employer  to  comply  with  any  lawful  require- 
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ment  for  the  protection  of  the  lives,  health 
and  safety  of  employees." 

It  is  evident  that  the  paramount  purpose 
of  this  constitutional  amendment  was  to  give 
authority  to  the  legislature  to  pass  a  compul- 
sory act  for  the  establishment  of  a  state  in- 
surance fund  to  be  administered  [311]  by 
the  state,  to  which  employers  should  be  com- 
pelled to  contribute;  and  also  to  take  away 
any  or  all  rights  of  action  or  defenses  from 
employees  or  employers,  with  the  exception 
that  ^'no  right  of  action  shall  be  taken  away 
from  any  employee  when  the  injury,  disease 
or  death  arises  from  failure  of  the  employer 
to  comply  with  any  lawful  requirement  for 
the  protection  of  the  lives,  health  and  safe- 
ty of  employees,"  Defendant  in  error  con- 
tends that  the  cause  of  action  set  out  in  his 
petition  is  preserved  to  him  by  the  excep- 
tion stated,  and  cannot  be  taken  away. 

What  is  the  meaning  of  the  term  "law- 
ful requirement"  as  used  in  the  amendment? 
Does  it  comprehend  every  duty  which  an  em- 
ployer is  under  to  protect  the  lives,  health  and 
safety  of  his  employees,  whether  the  duty 
arose  because  of  common-law  principles  or 
because  of  a  requirement  imposed  by  some 
legal  authority?  What  was  the  meaning 
which  the  constitutional  convention  intended 
should  be  given  to  this  term  "lawful  require- 
ment ?" 

One  of  the  well-settled  rules  to  be  followed 
in  the  interpretation  of  an  amendment  such 
as  here  involved  is  that  the  body  adopting 
the  amendment  will  be  presumed  to  have  had 
in  mind  existing  statutes,  and  their  judicial 
construction,  touching  the  subjects  dealt 
with ;  and  courts  will  view  and  interpret  the 
words  used  as  they  were  used  and  interpreted 
in  the  situation  existing  at  the  time  of  the 
amendment.  At  the  time  this  amendment 
was  adopted  by  the  convention  in  May,  1912, 
the  act  of  May  31,  1911  (which  was  the  origi- 
nal Workmen's  Compensation  Law),  was  in 
force.  Its  validity  had  [312]  been  upheld 
by  this  court  in  February,  1912,  in  the  case 
of  State  V.  Creamer,  86  Ohio  St  349,  97  N. 
E.  602,  39  L.R.A.(N.S.)    694. 

It  was  provided  by  Section  21-2  of  that 
act  that  where  a  personal  injury  was  suiTered 
by  an  employee,  or  when  death  resulted  to 
an  employee  from  personal  injuries  while  in 
the  employ  of  an  employer  in  the  course  of 
employment,  and  such  employer  had  paid 
into  the  state  insurance  fund  the  premium 
provided  in  the  act,  and  in  case  such  injury 
had  arisen  from  the  wilful  act  of  such  em- 
ployer or  any  of  the  employer's  officers  or 
agents  or  from  the  failure  of  such  employer 
or  his  agents  to  comply  with  any  municipal 
ordinance  or  lawful  order  of  any  duly  au- 
thorized officer,  or  any  statute  for  the  pro- 
tection of  the  life  or  safety  of  employees, 
then  in  such  event  nothing  in  the  act  con- 


tained should  affect  the  civil  liability  of  such 
employer.  It  will  be  observed  that  in  the 
original  act  the  elements  which  should  con- 
stitute lawful  requirements  for  the  protec- 
tion of  the  life  or  safety  of  employees  were 
specifically  enumerated. 

In  reference  to  the  provision  just  referred 
to,  it  is  said  in  State  v.  Creamer,  supra,  85 
Ohio  St.  at  page  393:  "Under  Section  21-2 
if  the  parties  are  operating  under  the  act 
and  the  employee  is  injured  or  killed,  and 
the  injury  arose  from  the  wilful  act  of  his 
employer,  his  officer  or  agent,  or  from  failure 
of  the  employer  or  agent  to  comply  with 
legal  requirements,  as  to  safety  of  employees, 
then  the  injured  employee  or  his  legal  rep- 
resentative has  his  option  to  claim  under  the 
act  or  sue  in  court  for  damages." 

[313]  In  view  of  this  condition  and  history 
it  would  seem  to  be  clear  that  when  the  con- 
stitutional convention  had  Section  35,  Arti- 
cle II,  under  consideration,  which  should  con- 
fer power  on  the  legislature  to  take  away 
any  or  all  rights  of  action  or  def enses '  f rom 
employees  or  employers,  it  was  following  the 
legislative  policy  of  the  state  as  theretofore 
declared  and  as  at  that  time  being  enforced, 
and  that  it  intended  to  include  in  such  pro- 
vision the  exception  that  no  right  of  action 
should  be  taken  away  from  the  employee 
when  the  injury  arose  from  the  wilful  acta 
of  his  employer,  or  from  his  failure  to  com- 
ply with  lawful  requirements  for  the  protec- 
tion of  employees,  as  deiined  by  the  compen- 
sation law  tlien  in  force;  and,  further,  that 
the  convention  adopted  a  phrase  which  should 
comprehend  the  enumerated  elements  of  law- 
ful requirements  found  in  that  law,  the 
phrase  being  substantially  the  one  used  by 
the  court. 

Let  us  view  Section  35  from  another  angle. 
It  is  elementary  that,  if  possible,  in  constru- 
ing such  an  instrument  as  here  being  ex- 
amined, effect  should  be  given  to  every  part 
and  every  word,  and  that  in  the  absence  of  a 
clear  reason  to  the  contrary  no  part  of  a  pro- 
vision should  be  threated  as  superfluous.  The 
court  will  avoid  any  construction  which  ren- 
ders a  provision  meaningless  or  inoperative. 
Not  only  this,  but  in  construing  a  particu- 
lar phrase  reference  should  be  had  to  other 
provisions  in  the  same  section  in  order  to 
ascertain  the  intention  of  the  enacting  body. 
If  the  failure  to  comply  "with  a  lawful  re- 
quirement" includes  an  act  which  was  action- 
able negligence  simply  because  of  the  rules 
[314]  of  common  law,  then  the  portion  of  the 
section  which  authorizes  the  taking  away  of 
any  or  all  rights  of  action  or  defenses  of  em- 
ployees and  employers  would  be  practically 
meaningless  and  inoperative.  We  should  be 
holding  that  embodied  in  the  same  section 
was  power  to  take  away  all  rights  of  actions 
or  defenses  of  employees  and  employers,  and 
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*  iiso  a  practical  denial  of  power  to  take  away 
any  right  of  action. 

As  already  stated,  the  legislature,  pursuant 
to  Section  35,  Article  II  of  the  Constitution, 
passed  a  compulsory  act,  103  Ohio  I^ws,  72. 
In  this  act  the  legislature  took  away  the 
right  of  action  of  the  employee  where  the  em 
plover  had  paid  the  premium  into  the  state 
insurance  fund.  By  section  23  of  the  act  it 
h  provided  that  employers  who  comply  shall 
not  be  liable  to  respond  in  damages  at  com- 
mon law,  or  by  statute,  save  as  hereinafter 
provided,  etc.,  and  by  Section  29  it  is  pro- 
vided that  when  an  employee  of  an  employer 
who  has  paia  into  the  state  insurance  fund 
the  premium  provided  for  in  the  act  is  in- 
jured in  the  course  of  his  employment,  and 
&ucb  injury  has  arisen  from  the  wilful  act 
of  siuch  employer,  or  from  his  failure  to  com- 
ply with  any  lawful  requirement  for  the  pro- 
tection of  the  lives  and  safety  of  employees, 
then  in  such  event  nothing  in  the  act  con- 
tained shall  affect  the  civil  liabilitv  of  such 
employer  Section  29  is  a  substantial  re-en- 
actment of  Section  21-2  of  the  origina.  law 
(10?  0.  L.  524),  except  that  it  adopts  the 
phrase  used  by  the  constitutiona..  convention 
in  Section  35,  Article  II,  which  condensed 
and  comprehended  tne  elements  of  lawful  e 
quirements  which  were  enumerateo  [315]  in 
the  original  act  Section  29  was  amended 
in  104  Ohio  Laws,  193,  so  as  to  provide  that 
the  term  "wilful  act"  shall  be  construed  to 
mean  an  "act  done  knowingly  and  purpose- 
ly with  the  direct  object  of  injuring  another '' 

Here  again  we  meet  a  distinct  conflict  be- 
tween different  provisions  in  the  same  section, 
if  the  construction  above  referred  to  be  cor- 
rect. We  have  a  provision  preserving  to  the 
employee  the  right  to  sue  his  employer  for  an 
injury  which  has  arisen  from  the  wilful  act 
of  the  employer,  provided  the  wilful  act  was 
"done  knowlingly  and  purposely  with  the  di- 
rect object  of  injuring  him,"  while  in  the 
same  sentence  we  have  a  provision  that  the 
employee  may  sue  his  employei  for  simple 
negligence  in  failing  to  provide  for  his  safe- 
ty, as  such  negligence  might  be  ascertained 
and  fixed  by  the  rules  of  the  common  law, 
and  without  reference  to  whether  it  was  wil- 
ful or  unintentional — such  as  the  falling  of 
the  lumber  alleged  to  be  negligently  piled 
in  this  case. 

We  think  it  clear  that  no  such  result  was 
intended  in  the  adoption  of  the  amendment 
to  the  constitution  referred  to. 

But  it  is  vigorously  insisted  by  counsel 
for  defendant  in  error  that  even  if  the  view 
of  the  intent  and  meaning  of  Section  35,  Arti- 
cle II  of  the  Constitution,  and  of  the  provi- 
sions of  the  Workmen's  Compensation  Act, 
which  we  have  indicated,  is  correct,  still  the 
provisions  of  Sections  15  and  16  of  the  In- 
dustrial Commission  Act,  passed  March  12, 
Ann.  Cas.  1918D. — 21. 
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1913  (103  O.  L.  95),  raise  a  different  rule  of 
liability  between  the  employer  and  employee 
than  that  [316]  provided  for  by  the  compen- 
sation act,  and  constitute  ^'lawful  require- 
ments," for  the  violation  of  any  of  which 
the  employee  is  entitled  to  maintain  his  ac- 
tion. Of  course  if  there  is  in  those  sections, 
or  in  any  legislative  act,  a  lawful  require- 
ment within  the  meaning  of  Section  35,  Ar- 
ticle II  of  the  Constitution,  the  employee's 
rignt  of  action  for  its  violation  is  preserved 
by  that  provision. 

The  Industrial  Commission  Act  was  passed 
at  the  same  session  of  the  legislature  at 
which  the  Workmen's  Compensation  Act  was 
passed,  and  less  than  a  month  later,  March 
12,  1913,  103  O.  L.  95. 

In  obedience  to  constitutionai  requirement 
its  subject  is  clearly  expressed  in  its  title,  viz. 
"An  act  creating  the  industrial  commission  of 
Ohio,  superseding  toe  state  liability  board 
of  awards,  abolishing  the  departments  of  com 
missioner  of  «abor  statistics,  chief  inspector 
of  mines,  chief  inspector  of  workshops  and 
factories,  chief  examiner  of  steam  engineers, 
boaro  of  ooilers  rules  and  state  board  of  ar- 
bitration and  conciliation,  merging  certain 
powers  ano  duties  of  said  departments  in  and 
transferring  certain  powers  and  duties  of 
said  departments  to  saia  industrial  commis- 
sion of  Ohio,  and  granting  such  commission 
certain  other  powers,"  etc. 

It  is  cleax  that  the  purpose  of  this  enact- 
ment was  to  create  one  single  administra- 
tive board,  which  should  perform  the  duties, 
of  the  different  officers  and  boards  referred 
to.  By  Section  12  of  the  act  it  is  provided 
that  all  of  the  duties  of  the  state  liability 
board  of  awards  snail  be  performed  by  the 
[317]  industrial  commi^ion.  Like  provisions 
are  contained  in  the  act  with  reference  to 
all  of  the  other  boards  and  officers  named. 

There  is  nothing  in  the  Industrial  Com- 
mission Act  which  indicates  an  intention  of 
the  legislature  to  enlarge  or  diminish  tne 
rights  of  employees  and  employers  under  the 
compensation  act,  whicn  had  then  recently 
been  passed.  The  Industrial  Commission  Act 
provided  for  an  administrative  agency  with 
power  to  supervise  all  piaces  of  e^iploymeni. 
to  prescribe  general  rules  concerning  all  em 
ployments,  and  particular  directions  and  or 
ders  to  particular  employers  and  places  of 
employment,  in  order  that  watch  might  be 
constantly  kept  of  developing  and  changing 
conditions  dictated  by  invention  and  progress 
in  the  industries  of  the  state,  and  in  order  to 
secure  the  largest  practicable  degree  of  safe- 
ty for  employees  and  the  public.  •Having 
passed  out  of  the  simple  conditions  of  earlier 
times,  government  has  been  forced  to  meet 
the  difficulties  of  new  situations  by  the  dele- 
gation of  powers  to  agencies  created  by  and 
controlled  by  the  state. 
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Section  13  of  the  Industrial  Commission 
Act  defines  the  terms  which  are  used  in  other 
sections  and  provisions  of  the  act,  and  in 
paragraph  11  it  is  provided  that  "The  terms 
*safe/  and  'safety/  as  applied  to  any  employ- 
ment or  a  place  or  employment  shall  mean 
such  freedom  from  danger  to  the  life,  health, 
safety  or  welfare  of  employees  or  frequenters 
as  the  nature  of  the  employment  will  rea- 
sonably permit,  including  requirements  as  to 
the  hours  of  laoor  with  relation  to  the  nealth 
and  welfare  [318]  of  employees."  (The  italics 
in  this  and  following  paragraphs  are  ours. ) 
Sections  15  and  16  are  as  follows: 
"Section  15.  Every  employer  shall  furnisn 
employment  which  shall  be  safe  for  the  em- 
ployees therein,  and  shall  furnish  a  place  of 
employment  which  shall  be  safe  for  the  em 
ployees  therein,  and  for  frequenters  thereof, 
and  shall  furnish  and  use  safety  devices  and 
safeguards,  and  shall  adopt  and  use  methods 
and  processes,  foUovo  tmd  obey  orders  and 
prescribe  hours  of  labor  reasonably  adequate 
to  render  such  employment  and  places  of  em- 
ployment safe,  and  shall  do  every  other  thing 
reasonably  necessary  to  protect  the  life, 
healtn,  safety  and  welfare  of  such  employees 
and  frequenters. 

"Section  16  Ko  employer  shall  require, 
permit  or  suffer  any  employee  to  go  or  be 
in  any  employment  or  place  of  employment 
wnich  is  not  safe,  and  no  suca  employer  shall 
faij  to  furnish,  provide  and  use  safety  de- 
vices and  safeguards,  or  fail  to  obey  and  fol- 
low orders  oi  to  adopt  and  use  methods  and 
processes  reasonably  adequate  to  render  such 
employment  and  place  of  employment  safe, 
and  no  empioyer  shall  faii  or  neglect  to  do 
every  other  thing  reasonably  necessary  to 
protect  the  life,  hearlth,  safety  and  welfare 
of  sucn  employees  or  frequenters;  and  no  such 
employer  or  other  person  shail  hereafter  con- 
struct or  occupy  or  maintain  any  place  of  em- 
ployment that  is  not  safe." 

Then  by  Section  21  the  commission  is  vested 
with  the  power  and  jurisdiction  to  have  sucn 
supervision  of  every  employment  and  place  of 
employment  and  of  every  other  building  and 
establishment  [319]  in  this  state  as  may  be 
necessary  adequately  to  enforce  and  admin- 
ister all  jaws  and  all  lawful  orders  requiring 
such  employment  and  place  of  employment  or 
building  oi  establishment,  to  be  safe,  and 
requiring  the  protection  of  the  life,  health, 
safety  and  welfare  of  every  employee  in  such 
employment  or  place  of  employment,  and 
every  frequenter  of  such  place  of  employment, 
including  the  power  to  regulate  the  hours  of 
labor  of  employees  in  such  employments  and 
places  of  employment,  with  regard  to  the 
health  and  welfare  of  such  employees.  By 
Section  22  it  is  given  full  power  to  investi- 
gate every  employment  and  place  of  employ- 
ment and  make  and  enforce  every  reasonable. 


general  and  special  order  necessary  to  bring 
about  and  maintain  safety  in  accordance  with 
the  manner  provided  in  the  act. 

These  provisions  were  necessary  to  meet 
the  new  and  ever  varying  industrial  oondi- 
tions  above  pointed  out.  They  are  thus  en- 
abled to  bring  about  a  reduction  of  the  num- 
ber of  accidents  and  preserve  the  safety  of 
employees.  If  results  in  a  particular  instance 
require,  the  commission  can  increase  the  pre- 
miums to  be  paid  by  the  employer,  and  can 
prescribe  means  and  methods  of  increased 
safety  and  caution,  for  the  violation  of  which 
the  employer  is  liable  to  an  injured  employee. 
Section  25  provides  that  all  orders  of  the  com- 
mission m  conformity  with  law  shall  be  in 
force  and  shall  be  prima  facie  reasonable  and 
lawful  until  set  aside  in  an  action  brought 
for  that  purpose  under  Section  41  of  the 
act,  or  until  altered  by  the  commission.  Sec- 
tion 18  requires  every  employer  to  furnish 
the  [320]  commission  with  full  information 
and  answers  to  all  questions  submitted  by 
the  commission  touching  matters  connected 
with  the  provisions  of  the  act.  Paragraph 
7  of  Section  13  provides  that  the  term  "order" 
shall  mean  and  include  any  decision,  rule, 
regulation,  direction,  "requirement"  or  stand- 
ard of  the  commission,  or  any  other  deter- 
mination  arrived  at  or  decision  made  by  such 
commission. 

When  the  provisions  of  Sections  13,  15,  16, 
18,  21,  22  and  25  are  considered  together  in 
the  light  of  the  declared  purpose  of  the  en- 
actment creating  the  industrial  commission, 
we  think  it  clear  that  the  purpose  and  the 
effect  of  Sections  15  and  16  was  to  bring  all 
employers  within  the  scope  of  the  jurisdic- 
tion and  authority  of  the  commission,  and 
to  impose  upon  them  the  obligation  to  comply 
with  the  orders  and  requirements  of  the  com- 
miesion  when  duly  made.  Section  16  contains 
the  express  provision  that  "Every  employer 
shall  .  .  .  follow  and  obey  orders,"  etc., 
and  Section  16  provides  that  "No  employer 
shall  .  .  .  fail  to^  obey  and  follow  orders." 
An  employer  might  well  have  claimed  that 
without  the  provisions  of  Sections  15  and 
16  there  was  no  affirmative  obligation  rest- 
ing on  him  to.  comply  with  any  other  order 
of  the  commission  than  one  which  should 
require  him  to  conform  to  the  provisions  of 
statutes  or  ordinances  which  specifically 
define  things  and  duties  to  be  performed. 

Having  by  the  cognate  sections  of  the  stat- 
ute conferred  upon  the  commission  the  power 
to  make  the  inquiries,  investigations  and  or- 
ders referred  to  with  reference  to  safe  em- 
ployment, Sections  15  and  [321]  16  impose 
the  liability  on  employers  to  observe  such 
orders.  Such  an  order,  by  the  provisions  of 
Section  25,  becomes  a  lawful  requirement, 
for  the  violation  of  which  the  employer,  under 
the  proviso  contained  in  Section  29  of  the 
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Workmen's  Compensation  Act,  and  under 
Section  35  of  Article  II  of  the  Constitution, 
would  be  liable  to  the  employee  if  injured  by 
reason  of  such  violation. 

The  Tery  fact  that  the  legislature  provided 
by  Section  25  that  an  order  (which  by  para- 
graph 7  means  requirement)  of  the  commis- 
sion shall  be  lawful  is  suiBcient  of  itself  to 
show  the  legislative  intent.  The  expression  in 
SSeetion  25,  of  this  definite  means  of  declaring 
a  lawful  requirement,  excludes  the  view  that 
the  general  provisions  in  question  were  to  be 
BO  construed.  ExpreMio  unius  e»t  excluMo 
aUerius.  Otherwise  how  vain,  misleading  and 
hm*tful  the  explicit  and  careful  provisions  of 
Section  25  and  Sections  21  and  22  would  be ! 

The  commission  might  through  its  author- 
ized ofiBcials  visit  an  industrial  plant  and 
after  thorough  inspection  and  investigation 
make  an  order  requiring  certain  specific  pre- 
ciations  to  be  taken  and  safeguards  to  be 
provided,  all  of  which  it  is  expressly  em- 
powered and  directed  to  do  by  the  terms  of 
the  act  here  involved,  yet  if  an  injury  was 
sustained  by  an  employee,  after  the  employer 
had  fully  complied  with  the  order,  and  had 
mcurred  expenses,  arranged  his  plant  and 
conducted  his  business  with  reference  thereto, 
the  injured  employee  could  assert  in  an  action 
against  him  that  the  precaution  ordered  by 
the  commission  was  not  reasonable  [322]  and 
safe  and  did  not  meet  the  requirements  of 
Sections  15  and  16;  that  in  fact  his  action 
had  no  relation  to  any  order  of  the  commis- 
sion because  his  right  of  action  rested  upon 
the  general  terms  of  those  sections  to  be 
determined  as  at  common  l^w.  The  employer 
would,  in  such  case,  be  put  upon  his  defense 
exactly  as  if  the  old  common-law  rule  and  the 
antiquated  and  unsatisfactory  methods  of 
dealing  with  accidents  in  industrial  pursuits 
still  prevailed,  and  as  if  no  law  had  been 
passed  and  no  effort  made  by  the  state  to 
respond  to  the  sentiment  of  the  people,  cre- 
ated by  long  and  harsh  experiences,  that  a 
more  humane  and  satisfactory  system  should 
be  erected.  On  the  other  hand,  if  the  con- 
struction we  have  indicated  be  correct,  then, 
when  an  order  of  the  commission  has  been 
made  and  complied  with,  the  injured  work- 
man will  receive  at  once  the  compensation 
provided  by  the  law  out  of  the  insurance 
fund.  This  could  result  only  in  doing  justice 
between  the  parties,  because  if  the  employer 
has  complied  with  the  orders  of  an  impar- 
tial official  commission,  after  having  posted 
notice  to  the  employee  that  he  was  pro- 
ceeding under  the  law  and  subject  to  the  com- 
mission's order,  he  has  done  all  that  in  justice 
should  be  required.  But  if  he  has  failed  to 
obey  the  order  or  requirement  of  the  commis- 
sion, made  under  these  general  provisions,  or 
baa  failed  to  comply  with  the  requirements  of 
any  statute  or  ordinance  defining  safety  de- 
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vices  or  safeguards  required  to  be  used,  he 
is  by  that  act  guilty  of  negligence  per  se  and 
liable  to  the  injured  workman  as  provided  in 
the  act.  Variety  Iron,  etc.  Works  Co.  v. 
Poak,  89  Ohio  [323]  St.  297,  106  N.  E.  24; 
Cincinnati,  etc.  R.  Co.  v.  Van  Home,  69  Fed. 
139,  16  C.  C.  A.  182;  and  Narramore  v.  Cleve- 
land, etc.  R.  Co.  96  Fed.  298,  37  C.  C.  A.  499, 
48  L.R.A.  68. 

It  is  significant  that  none  of  the  many 
statutes  which  specifically  define  safety  ap- 
pliances and  require  their  use  were  repealed 
when  the  Industrial  Commission  Act  was 
passed.  They  would  be  superfluous  under  the 
construction  of  Sections  15  and  16  contended 
for  here. 

In  the  Poak  case,  and  others  above  cited, 
the  act  which  constituted  the  cause  of  action 
was  the  failure  to  do  the  specific  thing  laid 
down.  The  method  of  safety  was  not  left  open 
to  be  determined  after  the  injury,  but  was 
fixed  and  known  before  the  injury.  Under  the 
construction  urged  here  the  whole  question 
as  to  what  constitutes  a  compliance  with  the 
requirement  of  safety  would  be  left  open  to 
be  determined  after  an  injury,  with  all  of  the 
annoyances,  delays,  hostile  relations  and  un- 
satisfactory results  against  which  the  state 
has  sought  to  protect  employees  and  employ- 
ers by  the  enactment  of  the  compensation 
law  and  the  administration  of  the  beneficent 
scheme  which  it  provides.  Moreover,  the 
provisions  of  Section  43  make  the  law  crim- 
inal in  its  nature.  That  section  recites  that 
"if  any  employer,  employee,  or  other  person 
shall  violate  any  provision  of  this  act  .  .  . 
or  fail,  neglect  or  refuse  to  obey  any  lawful 
order  given  or  made  by  the  commission  .  .  . 
for  each  such  violation,'  failure  or  refusal 
such  employer  or  other  person  shall  be  fined 
not  less  than  fifty  dollars  nor  more  than  one 
thousand  dollars  for  the  first  offense  and  not 
less  than  one  hundred  [324]  nor  more  than 
five  thousand  dollars  for  each  subsequent  of- 
fense." 

If  the  proper  construction  of  Sections  15 
and  16'  is  as  urged,  not  only  would  the  civil 
liabilities  be  asserted  and  determined  as  con- 
tended for  in  this  case,  but  it  would  be  the 
duty  of  the  prosecuting  attorneys  to  enforce 
the  penal  section;  and  all  notwithstanding 
and  in  utter  disregard  of,  any  action  of  the 
industrial  commission  in  any  given  case.  Full 
compliance  by  a  defendant  employer  with  the 
orders  and  requirements  of  the  commission, 
which  it  is  authorized  by  the  statute  to 
make  and  prescribe,  would  be  no  defense. 

To  the  contention  that  an  employer  who  has 
complied  with  the  compensation  law  is  en- 
titled to  some  protection  against  suits  for 
negligence  as  under  the  common  law,  in  con- 
sideration for  the  premiums  paid  by  him  into 
the  insurance  fund,  counsel  for  defendant  in 
error  reply  that  by  the  Ohio  constitutional 
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amendment  the  legislature  was  not  obliged  to 
take  away  any  right  of  action — it  was  simply 
empowered  to  do  bo.  This  is  true,  but  it  is 
also  true  that  the  legislature  was  by  the 
amendment  not  obliged  to  pass  a  compulsory 
law  compelling  employers  to  contribute  to 
the  fund  for  the  benefit  of  employees.  The 
same  sentence  and  the  same  permissive  phrase 
which  granted  the  power  to  compel  .employ- 
ers to  contribute  also  granted  the  power  "to 
take  away  any  and  all  rights  of  action."  It 
is  thus  disclosed  that  there  was  contemplated 
one  complete  beneficial  industrial  scheme  in- 
tended to  result  to  the  mutual  advantage  of 
employers  and  employees  and  thereby  ad- 
vance the  general  good  of  [325]  society,  while 
at  the  same  time  keeping  in  mind  and  safe- 
guarding the  rights  and  securing  the  protec- 
tion of  the  lives,  health  and  safety  of  em- 
ployees by  the  exception  contained  in  the 
amendment. 

We  are  convinced  the  term  "lawful  re- 
quirement/' as  used  in  the  constitutional 
amendment  and  the  statutory  provisions  in- 
volved in  this  case,  was  not  intended  to  and 
does  not  mean  a  general  course  of  conduct,  or 
those  general  duties  and  obligations  of  care 
and  caution  which  flow  from  the  relation  of 
employer  and  employee,  and  which  rest  upon 
each  member  of  the  community  for  the  protec- 
tion of  the  others. 

It  is  a  well-settled  rule  in  the  construction 
t>f  statutes  that  where  possible  such  construc- 
tion will  be  given  as  will  not  render  them 
unconstitutional.  In  this  case  if  the  construe* 
tion  contended  for  should  be  held  to  be  cor- 
rect, we  would  encounter  the  question  wheth- 
er our  statutes  were  thereby  rendered  invalid, 
as  being  in  violation  of  the  Federal  Consti- 
tution, because  of  the  talcing  of  the  property 
of  the  employer,  by  compelling  him  to  con- 
tribute to  the  state  insurance  fund,  in  viola- 
tion of  the  14th  Amendment  to  the  Federal 
Constitution. 

In  Jensen  v.  Southern  Pac.  Co.  215  N.  Y. 
514,  Ann.  Cas.  1916B  276,  109  N.  E.  600, 
L.R.A.1916A  403,  the  constitutionality  of  the 
compulsory  workmen's  compensation  law  of 
that  state  was  attacked.  The  law  was  passed 
after  the  constitution  of  New  York  had  been 
amended,  effective  January  1,  1914.  In  the 
opinion,  at  page  523,  the  court  say: 

"We  now  come  to  perhaps  the  most  im- 
portant question  in  the  case.  Does  the  act 
violate  the  Fourteenth  Amendment  to  the 
Constitution  of  the  [326]  United  States  for 
taking  property  without  due  process  of  law? 

"Much  reliance  is  placed  on  the  decision 
of  this  court  in  Ives  v.  South  Buffalo  R.  Co. 
201  N.  Y.  271.  ...  It  is  urged  that  the 
reasons  which  constrained  the  court  to  declare 
the  act  involved  in  the  Ives  case  unconstitu- 
tional are  equally  cogent  when  applied  to  the 
Fourteenth  Amendment.  In  the  first  place  it 
is  to  be  observed  that  the  two  acts  are  essen- 


tially and  fundamentally  different.  That  in- 
volved in  the  Ives  case  made  the  employer 
liable  in  a  suit  for  damages  though  without 
even  imputable  fault  and  regardless  of  the 
fault  of  the  injured  employee  short  of  serious 
and  wilful  misconduct.  This  act  protects 
both  employer  and  employee,  the  former  from 
wasteful  suits  and  extravagant  verdicts,  the 
latter  from  the  expense,  uncertainties  and  de- 
lays of  litigation  in  all  cases  and  from  the 
certainty  of  defeat  if  unable  to  establish  a 
case  of  actionable  negligence.     .    .    . 

"Moreover,  upon  the  question  whether  an 
act  offends  against  the  Constitution  of  the 
United  States  the  decisions  of  the  United 
States  Supreme  Court  are  controlling.  .  .  . 
In  this  case  the  mutual  benefits  are  direct. 
Qranted,  that  employers  are  compelled  to 
insure  and  that  there  is  in  tiiat  sense  a  tak- 
ing. They  insure  themselves  and  their  em- 
ployees from  loss,  not  others.  The  payment 
of  the  required  premiums  exempts  them  from 
further  liability.     .    ,    . 

"A  point  was  made  on  oral  argument  that 
the  act  was  unconstitutional  for  depriving  an 
employee  injured  by  negligence  imputable  to 
the  employer  of  [327]  a  right  of  action  for  the 
wrong.  Of  course,  the  employer  cannot  be 
heard  to  urge  the  grievance  of  the  employee 
.  .  ,  but  esDetnption  from  further  liability 
upon  paying  the  required  premium  into  the 
state  fimd  is  an  essential  element  of  the 
scheme,  and  if  the  act  be  unconstitutional  as 
to  the  employee  the  employer  would  be  de- 
prived of  that  exemption  and  thus  would  be 
directly  affected  by  the  unconstitutionality 
of  the  act  in  that  respect.  It  is  not  accurate 
to  say  that  the  employee  is  deprived  of  all 
remedy  for  a  wrongful  injury.  He  is  given 
a  remedy.  To  be  sure,  the  compensation  or 
recovery  is  limited,  and  that  in  a  sense  maj 
possibly  constitute  a  taking;  but  if  so,  it  is 
his  contribution  to  an  insurance  scheme  de- 
signed for  his  benefit,  and  may  be  justified  on 
precisely  the  same  grounds  as  the  contribu- 
tion exacted  of  the  employer  has  been.  When 
he  enters  into  the  contract  of  employment, 
he  is  now  assured  of  a  definite  compensation 
for  an  accidental  injury  occurring  with  or 
without  fault  imputable  to.  the  employer  and 
is  afforded  a  remedy,  which  is  prompt,  cer- 
tain and  inexpensive.  In  return  for  those 
benefits  he  is  required  to  give  up  the  doubt- 
ful privilege  of  having  a  jury  assess  his  dam- 
ages, a  considerable  part  of  which,  if  re- 
covered at  all  after  long  delay,  must  go  to 
pay  expenses  and  lawyers'  fees. 

"Moreover,  the  act  does  not  deal  with  in- 
tentional wrongs  but  only  with  accidental 
injuries,  and  no  account  is  taken  of  the  pres- 
ence or  absence  of  negligence  attributable  to 
the  employer." 

The  constitutionality  of  the  same  New  York 
law  was  recently  upheld  by  the  supreme  court 
of  the    [328]   United   States  in  New  York 
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Cent.  R.  Co.  v.  White,  243  U.  S.  188,  [Ann. 
Cas.  1917D  629,  37  S.  Ct  247,  61  U.  S.  (L. 
ed.)  667,  L.R.A.1917D  1]  decided  March  6, 
1917.  In  its  opinion  the  court  summarize 
the  provisions  of  the  New  York  statute  and 
say  at  page  194:  ''By  section  50,  each  em- 
ployer is  required  to  secure  compensation  to 
his  employees  in  one  of  the  following  ways: 
(1)  by  insuring  and  keeping  insured  the  pay- 
ment of  such  compensation  in  the  state  fund; 
or  (2)  through  any  stock  corporation  or 
mutual  association  authorized  to  transact  the 
business  of  workmen's  compensation  insurance 
in  the  State;  or  (3)  'By  furnishing  satisfac- 
tory proof  to  the  commission  of  his  financial 
ability  to  pay  such  compensation  for  himself, 
in  which  case  the  commission  may,  in  its 
discretion,  require  the  deposit  with  the  com- 
mission of  securities  of  the  kind  prescribed  in 
section  13  of  the  insurance  law,  in  an  amount 
to  be  determined  by  the  commission,  to  secure 
his  liability  to  pay  the  compensation  pro- 
vided in  this  chapter.'  If  an  employer  fails 
to  comply  with  this  section,  he  is  made  liable 
to  a  penalty  in  an  amount  equal  to  the 
pro  rata  premium  that  would  have  been  pay- 
able for  insurance  in  the  state  fund  during 
the  period  of  noncompliance;  besides  which, 
his  injured  employees  or  their  dependents  are 
at  liberty  to  maintain  an  action  for  damages 
in  the  courts,  as  prescribed  by  section  11." 

These  provisions  are  similar  to  those  in  the 
Ohio  law. 

The  court  further  say  at  page  196:  "The 
scheme  of  the  act  is  so  wide  a  departure 
from  common-law  standards  respecting  the  re- 
sponsibility of  employer  to  employee  that 
doubts  naturally  [329]  have  been  raised  re- 
specting its  constitutional  validity.  The  ad- 
verse considerations  urged  or  su^ested  in 
this  case  and  kindred  cases  submitted  at  the 
same  time  are:  (a)  that  the  employer's  prop- 
erty is  taken  without  due  process  of  law,  be- 
cause he  is  subjected  to  a  liability  for  com- 
pensation without  regard  to  any  neglect  or 
default  on  his  part  or  on  the  part  of  any 
other  person  for  whom  he  is  responsible,  and 
in  spite  of  the  fact  that  the  injury  may  be 
solely  attributable  to  the  fault  of  the  em- 
ployee; (b)  that  the  employee's  rights  are 
interfered  with,  in  that  he  is  prevented  from 
having  compensation  for  injuries  arising 
from  the  employer's  fault  commensurate  with 
the  damages  actually  sustained,  and  is  limited 
to  the  measure  of  compensation  prescribed 
by  the  act;  and  (c)  that  both  employer  and 
employee  are  deprived  of  their  liberty  to  ac- 
quire property  by  being  prevented  from  mak- 
ing such  agreement  as  they  choose  respect- 
ing the  terms  of  the  employment.    .    .    . 

"In  considering  the  constitutional  question, 
it  is  necessary  to  view  the  matter  from  the 
standpoint  of  the  employee  a  well  as  from 
that  of  the  employer.     For,  while  plaintiff 
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in  error  is  an  employer,  and  cannot  succeed 
without  showing  that  its  rights  as  such  are 
infringed  .  .  .  [citing  cases]  yet,  as  point- 
ed out  by  the  court  of  appeals  in  the  Jensen 
case,  216  N.  Y.  626,  the  exemption  from  fur- 
ther liability  is  an  essential  part  of  the 
scheme,  so  that  the  statute  if  invalid  as 
against  the  employee  is  invalid  against  the 
employer,"     (Italics  ours.) 

On  March  6,  1917,  the  same  day  on  which 
New  [330]  York  Cent.  R.  Co.  v.  White,  supra, 
was  decided,  the  United  States  supreme  court 
also  decided  the  case  of  Mountain  Timber  Co. 
V.  State,  Ann.  Cas.  1917D  642,  243  U.  S.  219, 
37  S.  Ct.  260,  61  U.  S.  (L.  ed.)  686.  In  that 
case  the  court  likewise  summarize  the  provi- 
sions of  the  statute  of  the  state  of  Washing- 
ton, point  out  that  a  state  fund  is  maintained 
by  compulsory  compensation  from  employers, 
and  state  that  the  plaintiff  in  error  is  rais- 
ing objections  to  the  act,  based  upon  the 
constitution  of  the  United  States. 

In  considering  these  objections,  the  court 
say  at  page  233: 

''From  this  recital  it  will  be  clear  that  the 
fundamental  purpose  of  the  act  is  to  abolish 
private  rights  of  action  for  damages  to 
employees  in  the  hazardous  industries  (and 
in  any  other  industry  at  the  option  of  em- 
ployer and  employees),  and  to  substitute  a 
system  of  compensation  to  injured  workmen 
and  their  dependents  out  of  a  public  fund 
established  and  maintained  by  contributions 
required  to  be  made  by  the  employers  in  pro- 
portion to  the  hazard  of  each  class  of  occupa- 
tion.  , 

"While  plaintiff  in  error  is  an  employer, 
and  cannot  succeed  without  showing  that 
its  constitutional  rights  as  employer  are  in- 
ftinged  .  .  .  [citing  cases],  yet  it  is  evi- 
dent that  the  employer's  exemption  from  lia- 
bility to  private  auction  is  an  essential  part 
of  the  legislative  scheme  and  the  quid  pro 
quo  for  the  burdens  imposed  upon  him,  so 
that  if  the  act  is  not  valid  as  against 
employees  it  is  not  valid  as  against  em- 
ployers"    (Italics  ours.) 

Those  decisions  are  directly  applicable  to 
the  Ohio  compensation  law. 

[331]  Of  course  they  do  not  apply  to  a 
compensation  law  which  is  not  compulsory  but 
is  elective  or  optional.  For  example  the 
Wisconsin  law  is  elective.  The  employer  has 
the  option  not  to  operate  under  it,  and  the 
Wisconsin  decisions  have  no  application  that 
we  can  see  to  the  question  here  involved. 
But  it  is  to  be  noted  that  by  the  elective  law 
of  that  state,  Section  2394-3,  it  is  provided 
that  where  the  parties  are  subject  to  its 
provisions  the  right  of  recovery  of  compensa- 
tion pursuant  to  its  provisions  shall  be  the 
exclusive  remedy  against  the  employer,  and 
that  his  liability  for  compensation  provided 
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for  is  "in  lieu  of  any  other  liability  what- 
soever." 

Ohio  was  among  the  first  of  the  states  to 
make  the  effort,  now  generally  participated  in 
by  the  states  and  the  national  government, 
to  provide  a  workable  plan  which  should 
compensate  injured  workmen  in  accordance 
with  humane  and  scientific  principles,  and 
offer  escape  from  the  evils  which  were  en- 
meshed in  worn-out,  mischievous  and  waste- 
ful methods  so  long  in  use. 

It  seems  inconceivable  that  the  framers  of 
the  amendment,  Section  35,  Article  II,  used 
the  term  "lawful  requirement"  in  a  sense 
that  would  render  the  statute  passed  pursu- 
ant to  it  invalid. 

The  amendment  to  the  Constitution,  Section 
35,  Article  II,  was  adopted,  and  the  Work- 
men's Compensation  law  and  the  Industrial 
Commission  act  were  passed,  all  within  a 
brief  period. 

Viewed  together,  and  following  rules  of 
interpretation  which  are  familiar,  and  which 
have  been  strengtliened  and  sanctioned  by  long 
experience,  they  present  a  consistent  and 
admirable  structure,  [332]  a  plan  for  the 
creation  of  a  fund  and  the  distribution  of  its 
benefits,  in  full  harmony  with  the  State  and 
Federal  Constitutions,  and  with  sane  and  just 
provisions  for  safeguarding  the  rights  of 
parties  in  accordance  with  the  letter  and  the 
spirit  of  the  amendment;  and,  finally,  provide 
an  administrative  agency  with  plenary  pow- 
er to  supervise  the  industries  of  the  state, 
to  the  end  that  the  praiseworthy  objects  of 
the  people  may  be  attained. 

For  the  reasons  given  the  judgment  will  be 
reversed. 

Judgment  reversed. 

Nichols,  C.  J.,  Newman,  Jones  and  Majt- 
thias,  J  J.,  concur. 

Wanamakeb,  J.  (dissenting). — I  dissent 
from  the  judgment  in  this  case  for  the  fol- 
lowing reasons: 

1.  It  violates  the  plain  provisions  of  our 
State  Constitution,  as  amended  in  1912. 

2.  It  is  contrary  to  the  paramount  spirit 
and  purpose  of  those  amendments. 

3.  It  violates  the  Workmen's  Compensation 
Act  authorized  by  those  amendments. 

4.  It  violates  several  sections  of  the  Indus- 
trial Commission  Act  authorized  by  said 
amendments. 

6.  It  is  contrary  to  the  elementary  and 
well-established  principles  of  judicial  con- 
struction. 

6.  It  not  only  deprives  Schorling,  but 
thousands  of  working  men  and  working  wo- 
men, and  their  dependents,  of  the  right  of  ac- 
tion safeguarded  to  them  by  our  constitution 
and  laws. 

[333]  7.  JBecause  I  still  indulge  the  hope 
that  this  pioneer  case  for  this  state  upon  tiie 


subjects  of  "any  lawful  requirement"  and 
''safe  place  to  work"  shall  not  become  in  the 
future  the  settled  law  of  Ohio,  for  the  rea- 
son that  this  judgment  is  a  big  step  backward 
from  the  humane  conservancy  policies  of  this 
state,  as  inaugurated  in  1912. 

Schorling  was  employed  by  the  defendant 
company  at  a  ripsaw.  While  so  employed  he 
was  ordered  by  the  company's  foreman  to 
leave  his  place  of  employment  at  the  ripsaw 
(with  which  he  was  familiar)  and  go  to  an- 
other part  of  said  factory  to  assist  other 
employees  in  pushing  a  load  of  lumber,  wiiich 
was  upon  a  small  car  in  said  factory  (with 
which  duty  he  was  wholly  unfamiliar). 

While  acting  under  the  directions  of  the 
foreman  ''said  car  of  lumber  was  thrown  or 
fell  over  upon  plaintiff,  burying  plaintiff  be- 
neath said  lumber." 

Schorling  pleaded  in  his  petition  that  the 
company  ''well  knew"  that  the  place  of  em- 
ployment about  said  lumber  was  unsafe,  the 
lumber  being  carelessly  piled  on  the  car  by 
the  company,  and  that,  therefore,  the  company 
was  liable  for  the  careless,  negligent  and  un- 
safe situation  into  which  they  had  ordered 
and  directed  Schorling  to  labor. 

The  case  was  tried  to  a  jury  in  the  court 
of  common  pleas,  which  returned  a  verdict  for 
$2,000  for  Schorling.  A  motion  for  a  new 
trial  was  overruled  and  judgment  entered  on 
the  verdict  by  the  court  of  common  pleas. 
Error  was  prosecuted  to  the  court  of  ap- 
peals. That  court  unanimously  affirmed  the 
judgment  below.  This  court  now  reverses 
the  judgment  of  both  lower  courts  in  favor 
[334]  of  Schorling  and  enters  final  judgment 
for  the  defendant  company. 

This  case  was  filed  in  this  court  in  Febru- 
ary, 1916.  It  was  argued  before  this  court 
and  submitted  May  17,  1916.  The  court  or- 
dered a  reargument  January  24,  1917,  and 
has  just  now  decided  this  case.  A  full  year 
.has  elapsed  since  the  submission  of  this  case 
to  this  court.  One  of  two  theories  is  at  once 
suggested,  either  unusual  delay  on  the  part 
of  the  court,  or  unusual  difficulty  in  arriving 
at  a  judgment.  There  are  few  who  would 
suggest  the  former  reason,  and  the  latter 
would  more  than  justify  a  dissenting  opinion 
upholding  both  judgments  below. 

I  shall  now  examine  and  weigh  the  premises 
and  principles  by  which  the  majority  in  the 
syllabus  and  opinion  reverse  both  judgments 
below. 

The  first  paragraph  of  the  syllabus  uses 
this  language,  as  the  first  premise  for  the 
conclusion  reached  in  this  case: 

"In  the  construction  of  amendments  to  the 
constitution  or  to  statutes,  the  body  enacting 
the  amendment  will  be  presumed  to  have  had 
in  mind  existing  constitutional  or  statutory 
provisions  and  their  judicial  construction 
touching  the  subject  dealt  with." 
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I  admit  the  soundness  of  this  legal  prin- 
ciple. I  deny  that  it  serves  to  support  this 
juvlgment,  but  quite  the  contrary. 

Hie  syllabus  avers  that  the  constitution- 
makers  **had  in  mind:^' 

(a)   "existing  constitutional'' 

(6)   "or  statutory  provisions'* 

[335]  (c)  '*and  their  judicial  construction 
touching  the  subject  dealt  with." 

The  syllabus  does  not  squarely  state  wheth- 
er or  not  these  things  the  constitutional 
convention  **had  in  mind"  were  for  the  pur- 
pose of  continuing  them,  or  for  the  purpose  of 
chonging  them.  But  it  is  strongly  suggested 
that  it  was  for  the  purpose  of  adopting  at 
least  the  "judicial  construction.'' 

It  is  a  most  novel  suggestion,  to  say  the 
least,  to  assert  that  constitutional  changes 
presume  a  desire  to  continue  an  existing 
legal  status.  It  is  the  general  notion  that  the 
moving  reason  for  constitutional  amendment 
is  to  vitally  and  substantially  change  the  ex- 
isting legal  status. 

Tliis  proposition  of  the  syllabus  presumes 
that  prior  to  the  time  of  the  adoption  of  these 
amendments  in  1912  there  had  been  a  "judi- 
cial construction"  as  to  the  vital  and  perti- 
nent parts  of  them  touching  the  questions  in- 
volved in  this  case,  to  wit,  the  language  "any 
lawful  requirement"  and  its  application  in 
actions  for  negligence.  This  I  emphatically 
den  v. 

The  only  case  cited  in  support  of  this  con- 
tention in  State  v.  Creamer,  85  Ohio  St.  349, 
97  X.  E.  602,  39  L.R.A.(N.S.)  094. 

Now,  if  that  case  construes  the  material 
language  involved  here,  then  I  admit  that 
there  had  been  such  "judicial  construction" 
and  the  constitution-makers  "had  in  mind" 
that  construction  for  some  purpose  or  other. 

I  call  for  the  reading  of  the  syllabus  of  that 
case.  It  discloses  the  fact  that  the  only 
question  passed  upon  in  that  case  was  the 
constitutionality  of  the  [336]  Workmen's 
Compensation  Act  of  1911  as  a  whole,  upon 
the  various  challenged  grounds.  The  entire 
syllabus  of  that  case  reads: 

"The  act  entitled  'An  act  to  create  a  state 
insurance  fund  for  the  benefit  of  injured,  and 
the  dependents  of  killed  employees,'  etc.,  102 
0.  L.  524,  is  a  valid  exercise  of  legislative 
power  not  repugnant  to  the  federal  or  state 
constitutions,  or  to  any  limitation  contained 
in  either." 

Certainly  nothing  here  even  attempts  to 
construe  the  language  in  question. 

The  various  grounds  upon  which  it  was 
claimed  the  old  act  in  question  was  unconsti- 
tutional did  not  include  either  generally  or 
specifically  the  language  involved  in  the  case 
at  bar,  and  upon  that  question  I  call  for  a 
reading  of  the  opinion  as  well  as  an  examina- 
tion of  the  briefs. 

It  is  hard  to  prove  a  negative,  or  the  ab- 
sence of  something.     But  the  only  langua^ge 
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in  the  opinion  even  remotely  relating  to  the 
provision  of  the  Constitution  of  1912,  and 
Sections  15  and  16  of  the  Industrial  Com- 
mission Act,  consisting  of  these  words: 

"Therefore  the  only  right  of  action  which 
this  statute  removes  from  the  employee  is 
the  right  to  sue  for  mere  negligence  (which 
is  not  wilful  or  statutory)  of  his  employer, 
and  it  is  within  common  knowledge  that  this 
has  become  in  actual  practice  a  most  sub- 
stantial thing." 

This  language  is  somewhat  hazy.  It  is,  to 
say  the  least,  unfortunate  in  the  use  of  the 
phrase  "mere  negligence."  One  might  as 
well  speak  of  "mere  burglary"  or  "mere 
murder."  If  the  negligence  of  the  employer 
proximately  causes  injury  [337]  or  death 
to  the  employee,  it  would  be  difficult  to  ser- 
iously characterize  such  negligence  as  "mere 
Jiegligence." 

But  even  this  language  recognizes  the  fact 
that  the  employee,  under  the  old  act  of  1911, 
did  not  lose  his  "right  of  action"  where  the 
negligence  was  wilful  or  statutory,  and  the 
opinion  does  not  undertake  to  say  that  stat- 
utory negligence  must  be  specific  negligence, 
for  clearly  the  statute  may  be  either  in  gen- 
eral or  particular  terms. 

A  careful  reading  and  analysis  of  the  case, 
the  opinion,  the  briefs  and  all,  demonstrates 
beyond  the  peradventure  of  a  doubt  that  there 
was  no  construction  of  any  language  perti- 
nent to  this  case. 

We  could  hardly  expect  a  conclusion  to  be 
any  more  sound  or  convincing  than  the 
premise  upon  which  it  is  founded. 

But  there  were  certain  things  and  particu- 
lar "judicial  constructions"  touching  the  re- 
lation of  employer  and  employee  and  the  rights 
of  the  employee  in  actions  of  negligence, 
which  the  constitutional  convention  undoubt- 
edly **had  in  mind,"  not  for  the  purpose  of 
adopting  them  but  clearly  for  the  purpose 
of   avoiding    them. . 

1.  The  appalling  number  of  industrial  ac- 
cidents resulting  in  the  death  of  thousands, 
and  the  disability,  partial  or  complete,  of  a 
still  larger  number  of  workingmen  and  work- 
ing women    in   Ohio. 

2.  The  fact  that  the  large  majority  of  such 
deaths  and  injuries  were  wholly  incidental 
to  the  natural  dangers  of  the  employment, 
and  were  not  the  result  of  any  legal  negli- 
gence of  the  employer,  [338]  and  that  in  such 
cases  the  whole  loss  and  burden  fell  on  the 
employee,  who  was  least  able  to  bear  it. 

3.  That  in  dealing  with  the  large  number 
of  deaths  and  injuries  resulting  from  negli- 
gence of  the  employer  there  had  grown  up 
a  Rvstem  of  technical  rules  and  ancient  prec- 
edents, 99  per  cent  judge-made,  and  applied 
under  the  names  of  assumed  risk,  negligence 
of  fellow  servant,  contributory  negligence,  etc., 
with  the  efifect  that  the  employee  in  many 
such  cases  was  even  denied  any  relief  or  com- 
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pensation  whateyer  for  the  negligence  of  his 
employer. 

The  old  order  of  dealing  with  personal  in- 
juries and  death  in  connection  with  the  in- 
dustrial life  of  the  state  had  become  a  by- 
word and  shame,  for  which  our  courts  were 
largely  responsible;  and  of  all  the  proposals 
before  the  constitutional  convention  none 
more  obviously  or  unanimously  demonstrated 
the  sane  of  settled  purpose  of  the  convention 
to  tear  up,  root  and  branches,  the  old  order 
and  substitute  therefor  a  new  order  than 
did  this,  as  evidenced  by  Section  34,  over- 
whelmingly adopted  on  September  3,  1912. 
That  section  reads: 

"Laws  may  be  passed  fixing  and  regulating 
the  hours  of  labor,  establishing  a  minimum 
wage,  and  providing  for  the  comfort,  health, 
safety  and  general  welfare  of  all  employees; 
and  no  other  provision  of  the  constitution 
shall  impair  or  limit  this  power." 

Here  was  a  grant  of  power  to  the  general 
assembly  of  Ohio  exceeding  any  other  grant 
of  power  ever  conferred  by  the  people  of  our 
state. 

[339]  It  was  as  broad  and  comprehensive 
a  grant,  touching  safety  and  welfare  of  em- 
ployees, as  the  amendment  was  known,  as  the 
English  language  could  make  it. 

Conservation,  in  a  nutshell,  was  to  be  the 
cornerstone  for  the  new  industrial  system  in 
Ohio.  Conservation  was  no  longer  to  be  lim- 
ited to  forests  and  mines,  fish  and  game  and 
hogs,  but  was  to  be  extended  to  human  life, 
health,  safety,  and  the  welfare  of  the  em- 
ployees of  Ohio  Section  34  gave  the  general 
assembly  the  authority  to  enact  laws  for  the 
safety  and  welfare  of  the  employees,  and  the 
general  assembly  in  turn  in  1913,  within 
three  months  from  the  time  the  constitutional 
amendment  went  into  effect,  imposed  duties 
upon  the  employer  by  virtue  of  Sections  13, 

15  and  16  of  the  Industrial  Commission  Act. 
With  this  chart  and  compass  for  the  safety 

of  the  employees  let  us  now  further  consider 
the  interpretation  that  this  court  has  placed 
upon  these  several  sections  of  the  statutes. 

Let  us  now  examine  the  second  paragraph 
of   the    syllabus. 

With  the  first  half  of  that  paragraph  I 
entirely  agree.  With  the  second  half  of  that 
paragraph  I  entirely  disagree.  The  first  ob- 
jectionable  language   appears   as   follows: 

"Tlie  purpose  and  intent  of  Section r  15  and 

16  of  the  act  was  te  bring  all  employers  with- 
in the  scope  of  the  jurisdiction  and  authority 
of  the  commission  and  to  impose  upon  them 
the  obligation  to  comply  with  the  orders  and 
requirements  of  the  commission  when  duly 
made." 

[340]  Of  course  it  is  necessary  for  this 
court  to  find  some  "purpose  and  intent"  for 
Sections  16  and  16.  They  were  evidently  in- 
tended to  accomplish  something,  and  the 
syllabus  says  *'the  purpose  and  intent"  was 


one  of  jurisdiction  and  authority  conferred 
upon    the   commission. 

The  full  answer  to  that  claim  as  to  the 
intention  of  the  legislature  grows  out  of  the 
fact  that  the  legislature  itself  passed  a 
special  section  of  the  statute  conferring  juris- 
diction and  authority  on  the  commission  to 
enforce  the  laws  of  the  state  of  Ohio  as  to 
safe  places  and  safe  appliances. 

Section  21,  only  fire  sections  removed  from 
Section  16  and  a  part  of  the  same  act,  reads : 

"The  industrial  commission  of  Ohio  is 
vested  with  the  power  and  jurisdiction  on 
and  after  the  first  day  of  September,  1913, 
to  have  such  supervision  of  every  employ- 
ment and  place  of  employment  and  of  every 
other  building  and  establishment  in  this  state 
as  may  be  necessary  adequately  to  enforce  and 
administer  all  Umvs  and  all  loAJoful  orders 
reqwring  such  employment  and  place  of  emr 
ployment  or  huUddng  or  establishment,  to  he 
safe,**  etc. 

Had  the  legislature  intended  by  Sections 
15  and  16  to  merely  confer  the  jurisdiction, 
I  ask  why  did  they  specially  enact  Section 
21? 

No;  these  sections  mean  just  what  they 
say,  and  say  just  what  they,  mean.  They 
are  their  own  interpreters,  notwithstanding 
the  judgment  of  this  court. 

I  have  endeavored  to  examine  these  sections 
in  the  light  of  their  origin.  Whence  did  they 
come?  [341]  An  examination  of  this  fact 
discloses  that  they  are  natives  of  Wisconsin. 

Section    2394-48,   Wisconsin   Law: 

"Every  employer  shall  furnish  employment 
which  shall  be  safe  for  the  employees  therein 
and  shall  furnish  a  place  of  employment 
which  shall  be  safe  for  employees  therein  and 
for  frequenters  thereof  and  shall  furnish  and 
use  safety  devices  and  safeguards,  and  shall 
adopt  and  use  methods  and  processes  reason- 
ably adequate  to  render  such  employment  and 
place  of  emplojrment  safe,  and  shall  do  every 
other  thing  reasonably  necessary  to  protect 
the  life,  health,  safety  and  welfare  of  such 
employees  and  frequenters." 

Section  15,  Ohio  Law: 

"Every  employer  shall  furnish  employment 
which  shall  be  safe  for  the  employees  therein, 
and  shall  furnish  a  place  of  employment 
which  shall  be  safe  for  the  employees  therein, 
and  for  frequenters  thereof,  and  shall  fur- 
nish and  use  safety  devices  and  safeguards, 
and  shall  adopt  and  use  methods  and  proc- 
esses (follows  and  obey  orders  and  prescribe 
hours  of  labor)  reasonably  adequate  to  render 
such  employment  and  place  of  employment 
safe,  and  shall  do  every  other  thing  reason- 
ably necessary  to  protect  the  life,  health, 
safety  and  welfare  of  such  employees  and 
frequenters." 

Section  2394 — 49,  Wisconsin  Law: 

"No  employer  shall  require,  permit  or 
sufiTer  any  employee  to  go  or  be  in  any  em* 
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plovment  or  place  of  employment  which  id  not 
safe,  and  no  such  employer  shall  fail  to  fur- 
nish,  provide  and  use  safety  devices  and  safe- 
guards, or  fail  to  adopt  and  use  [342]  methods 
and  processes  reasonably  adequate  to  render 
such  employment  and  place  of  employment 
safe,  and  no  such  employer  shall  fail  or 
neglect  to  do  every  other  thing  reason- 
ably necessary  to  protect  the  life,  health, 
safety  or  welfare  of  such  employees  and  fre- 
quenters; and  no  such  employer  or  other 
person  shall  hereafter  construct  or  occupy  or 
maintain  any  place  of  employment  that  is 
not  safe." 

Section,  16,  Ohio  Law: 

"No  employer  shall  require,  permit  or 
suffer  any  employee  to  go  or  be  in  any  em- 
ployment or  place  of  employment  which  is 
not  safe,  and  no  such  employer  shall  fail 
to  furnish,  provide  and  use  safety  devices  and 
safeguards  (or  fail  to  obey  and  follow  or- 
ders) or  to  adopt  and  use  methods  and  proc- 
esses reasonably  adequate  to  render  such  em- 
ployment  or  place  of  employment  safe,  and 
no  employer  shall  fail  or  neglect  to  do  every 
other  thing  reasonably  necessary  to  protect 
the  life,  health,  safety  and  welfare  of  such  em- 
ployees or  frequenters;  and  no  such  employer 
or  other  person  shall  hereafter  construct  or 
occupy  or  maintain  any  place  of  employment 
that  is  not  safe." 

Section  2394 — 41,  Wisconsin  Law: 

**T:.c»  term  'safe'  and  'safety*  as  applied  in 
an  employment  or  a  place  of  employment 
shall  mean  such  freedom  from  danger  to  the 
life,  health  or  safety  of  employees  or  fre- 
quenters as  the  nature  of  the  employment 
vnll  reaaonahly  permit" 

Section  13,  Subdivision  11,  Ohio  Law: 

"The  terms  'safe,'  and  'safety,'  as  applied  to 
any  employment  or  a  place  of  employment 
shall  mean  [343]  such  freedom  from  danger 
to  the  life,  health,  safety  or  welfare  of  em- 
ployees or  frequenters  as  the  nature  of  the 
employment  will  reasonably  permit,     .     .     ." 

Tlie  only  substantial  change  in  the  Ohio 
statute  appears  in  the  words  added  in  par- 
entheses. 

We  certainly  are  agreed  that  remedial  pro- 
visions of  the  law  must  be  liberally  con- 
strued, whether  those  provisions  be  in  con- 
stitution or  statute.  Under  the  old  common 
law,  no  one  would  question  Schor ling's  right 
to  sue.  How,  pray,  did  he  lose  that  right? 
If  he  lost  it,  it  must  be  by  Section  35,  Ar- 
ticle II  of  the  Constitution  and  the  statutes 
enacted  pursuant  thereto.  Section  35,  so 
far  as  pertinent,  reads: 

"But  no  right  of  action  shall  be  taken 
away  from  any  employee  when  tlie  injury, 
disease  or  death  arises  from  the  failure  of 
the  employer  to  comply  with  any  lawful  re- 
quirement for  the  protection  of  the  lives, 
health  and  safety  of  employees." 
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Now  apply  this  liberal  rule  to  this^  lan- 
guage, and  then  read  Sections  15  and  lt>,  and 
Subdivision  11  of  Section  13,  and  tell  me  how 
it  can  be  held  that  these  statutes  do  not 
contain  "any  lawful  requirement"  within  the 
meaning  of  the  constitution. 

This  court  has  not  only  disregarded  this 
liberal  rule  of  construction,  but  has  applied 
a  strict  rule  of  construction.  Yes,  it  has 
gone  farther;  it  has  applied  a  rule  of  "weasel 
construction,"  a  construction  that  sucks  out 
of  the  constitution  and  the  statute  the  meat, 
the  vitality,  the  duties  imposed,  and  leaves  it 
merely  an  empty  shell,  a  mere  skeleton  of 
its  former  self. 

I  claim  that  these  sections  were  put  into 
tlie  [344]  statute  in  order  to  complete  and 
crown  the  new  order  of  duty  and  liability; 
that  they  were  passed  pursuant  to  the  grant 
of  powec  in  Section  34. 

The  old  common-law  doctrine  of  the  em- 
ployer's duty  to  his  employee  had  long  been 
measured  by  the  language  "ordinary  care" 
or  "care  that  an  ordinarily  prudent  employer 
would  take  for  the  safety  of  his  employee." 

The  low-water  mark  of  liability  for  the  em- 
ployer under  the  old  common  law  appears 
in  The  Cincinnati,  etc.  R.  Co.  v.  Frye,  80 
Ohio  St.  289,  88  N«  E.  642,  131  Am.  St.  Bep. 
709.     The  syllabus  of  that  case  reads: 

"In  an  action  by  an  employee  against  hia 
employer  to  recover  damages  for  personal 
injuries,  an  instruction  that  the  employer 
owed  to  his  employee  the  duty  to  provide 
him  a  reasonably  safe  place  in  which  to 
work,  IB  erroneous,  in  that  it  imposes  upon 
the  employer  a  higher  degree  of  care  tlian 
the  law  requires  or  exacts  of  him.  .  .  . 
But  the  limit  of  his  obligation  and  duty  in 
that  behalf  is  to  exercise  reasonable  and 
ordinary  care,  having  due  regard  to  the 
hazards  of  the  service,  to  provide  his  em- 
ployee with  a  safe  place  in  which  to  per- 
form his  work." 

In  short,  this  is  just  no  duty  at  all.  If 
the  employer  exercises  the  ordinary  care 
tnaed  by  ordinary  employers  he  has  dis- 
charged his  ordinary  duty  and  the  employee 
gets  his  ordinary  and  usual  injury,  for  which 
there  is  no  liability,  ordinarily.  Is  it  any 
wonder  that  the  workingmen  of  Ohio  were 
demanding  the  dawn  of  a  new  day  for  labor, 
a  day  when  human  life  was  entitled  to  some- 
thing more  than  "ordinary  care?" 

[345]  Probably  no  case  decided  by  the 
supreme  court  of  Ohio  within  the  present 
generation  aroused  among  the  people  and  the 
legal  profession,  as  well  as  among  the  work- 
ing class,  as  much  indignation  and  protest  as 
did  this  Frye  case,  not  only  for  its  technical 
hair-splitting,  but  for  its  positive  lowering 
of  the  duty  that  the  employer  owed  to  the 
employee  for  the  employee's  safety.  The  de- 
cision bears  date  April  27,  1909. 
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This  decision,  and  others  of  a  kindred  kind, 
no  doubt  were  ''had  in  mind"  by  the  constitu- 
tional convention  when  they  proposed  and 
adopted  Section  34  as  to  safety.  This  de- 
cision, and  others  of  a  kindred  kind,  were 
''had  in  mind"  by  the  general  assembly  of 
Ohio  when  they  passed  the  Industrial  Com- 
mission Act  and  particularly  Sections  15  and 
16  and  Subdivision  11  of   Section   13. 

They  said  in  effect  that  "ordinary  care" 
for  the  safety  of  employees  was  not  enough, 
but  that  "safe"  and  "safety"  shall  mean  "such 
freedom  from  danger  to  the  life,  health, 
safety  or  welfare  of  employees  ...  as 
the  nature  of  the  Employment  will  reason- 
ably permit." 

How  natural  it  was  for  the  legislature, 
under  the  new  order  or  statute  of  1013,  to  de- 
clare and  define  the  new  relation  between 
employer  and  employee,  the  new  rights,  the 
new  duties,  under  the  new  industrial  system, 
by  virtue  of  Sections  13,  15  and  16,  and  then 
by  Section  21  confer  jurisdiction  upon  the 
industrial  commission  to  enforce  that  rela- 
tion, those  rights,  those  duties;  but  not  of 
course  to  suspend  or  amend  them. 

[346]  If  the  construction  claimed  by  the 
court  were  sound,  would  it  not  have  been 
natural  and  probable  for  the  legislature 
to  have  written  into  Sections  15  and  16  some 
such  language  as  "when  ordered  by  the  in- 
dustrial commission"  or  "subject  to  any  or- 
der of  the  commission." 

Undue  importance  seems  to  be  attached 
to  the  words  "follow  and  obey  orders."  I 
always  understood  the  elementary  rules  of 
syntax  and  interpretation  to  be  that  when 
you  add  negative  words  to  a  statute  you  sub- 
tract from  the  statute,  but  when  vou  add 
positive  words  you  add  to  and  broaden  the 
statute.  Yet  in  some  way  or  other  it  is 
claimed  here  that  by  the  addition  of  the 
words  "follow  and  obey  orders"  all  the  re- 
mainder of  the  statute  is  made  subject  there- 
to.    A  most  absurd  holding. 

Much  depends  of  course  upon  the  point 
of  view.  The  majority  opinion  throughout 
proceeds  from  the  standpoint  of  the  em- 
ployer, upon  the  claim  that  he  contributed 
to  the  fund  and  therefore  was  relieved  from 
his  civil  liability  for  negligence  by  suit  at 
law,  and  entirely  overlooks  or  Ignores  the 
viewpoint  of  the  employee  and  the  employer's 
duty  to  conserve  the  employee's  life  and 
safety. 

Be  it  remembered  that  these  constitutional 
amendments.  Section  34  and  35,  were  initiated 
largely  by  labor  for  the  benefit  of  labor,  and 
they  are  to  be  construed  with  a  view  of  pro- 
tecting and  promoting  their  humanitarian 
purposes  of  safety  and  welfare  of  the  em- 
ployee, consistent  of  course  with  the  language 
of  the  amendment  and  the  statutes  made  pur- 
suant thereto. 


[347]  I  now  challenge  attention  to  the  last 
sentence  in  paragraph  2  of  the  syllabus: 

**The  provisions  of  Sections  15  and  16  are 
not  the  lawful  requirements  referred  to  hj, 
and  within  the  meaning  of,  Section  36,  Ar- 
ticle II  of  the  Constitution." 

Query:  When  is  a  lawful  requirement  not 
a  lawfu][  requirement? 

By  what  species  of  legal  legerdemain  is 
an  order  of  the  industrial  commission  made 
a  lawful  requirement  within  Section  35  of 
the  Constitution,  and  a  statute  of  the  gen- 
eral assembly  held  not  a  lawful  requirement 
within  said  Section  35? 

It  would  seem  to  the  ordinary  observer  that 
the  general  assembly's  order  as  to  lawful 
requirement,  by  a  statute,  should  be  as  ob- 
ligatory upon  employers  as  an  order  of  an  in- 
dustrial commission.  It  is  a  new  doctrine 
that  the  creature  is  greater  than  its  creator. 
"Thus  saith  the  constitution"  or  "thus  saith 
the  statute"  is  of  little  consequence  as  com- 
pared with  "thus  saith  the  court." 

The  third  paragraph  of  the  syllabus  I  en- 
tirely disagree  with.     It  holds: 

"The  term  'lawful  requirement' 
does  not  include  a  general  course  of  con- 
duct, or  those  general  duties  and  obliga- 
tions of  cure  and  caution  which  rests  upon 
employers  and  employees,  and  all  other  mem- 
bers of  the  community,  for  the  protection  of 
life,  health  and  safety." 

Why  not?  Is  it  not  equally  important 
that  the  "general  course  of  conduct,"  general 
duties  and  obligations  of  care,  as  expressed 
in  the  statutes,  relative  to  the  relation  of  em- 
ployer and  employee,  [348]  shall  be  as  oblig- 
atory upon  the  employer  as  when  expressed 
in  the  terms  of  the  common  law,  the  ordi- 
nance, or  the  order  of  a  commission? 

The  term  "lawful  requirement"  did  in- 
clude a  general  course  of  conduct  .  .  .  for 
the  protection  of  life,  health  and  safety'* 
until  this  court  spoke  in  this  case,  and  every 
line  and  letter  of  the  constitutional  reserva- 
tion in  Section  35,  and  of  Sections  13,  15  and 
16  of  the  Industrial  Commission  Act,  sustain 
this  view. 

The  court  holds  in  paragraph  4  of  the 
syllabus,  that  "an  order  made  by  the  in- 
dustrial commission  to  employers  generally 
.  .  .  with  reference  to  safe  employ- 
ment" is  a  lawful  requirement  within  the 
meaning  of  the  constitution  and  the  statutes. 

Now,  such  an  order  "to  employers  gener- 
ally" may  include  a  general  course  of  con- 
duct; the  result  of  which  is  that  an  order 
of  the  industrial  commission  may  be  in  gen- 
eral terms,  but  an  order  of  the  general  as- 
sembly of  Ohio  in  the  shape  of  a  statute  can- 
not be  in  general  terms. 

But  what  sort  of  legal  juggling  can  it 
be  held  that  an  order  of  the  industrial  com- 
mission in  general  terms  is  a  lawful  require- 
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ment  within  the  constitution,  but  that  an 
order  of  the  general  aBsembly  of  Ohio  in  the 
form  of  a  statute  in  general  terms  is  not  a 
lawful  requirement? 

This  court  has  driven  some  stakes  within 
the  last  60  days  that  I  now  desire  to  vividly 
call  to  mind. 

There  was  before  it  for  review  the  case  of 
State  V.  Schaeffer,  from  Lake  county,  re- 
ported 96  Ohio  St.  215.  Among  other  ques- 
tions raised  [349]  was  the  validity  of  the 
statute.  Section  12603,  General  Code,  which 
made  it  a  crime  to  operate  an  automobile 
"at  a  'Speed  greater  than  is  reasonable  or 
proper,  having  regard  for  width,  traffic,  use, 
and  the  general  and  usual  rules  of  such  road 
or  highway,  or  so  as  to  endanger  the  prop- 
erty, life  or  limb  of  any  person."  That  stat- 
ute was  challenged  as  to  its  validity,  its 
constitutionality.  It  was  claimed  that  it 
was  so  general  in  its  terms,  so  broad,  sweep- 
ing and  elastic  that  it  was  impossible  for 
the  driver  of  the  automobile  to  know  what 
it  meant,  to  know  what  was  required  of  him ; 
that  the  words  "reasonable  or  proper"  were 
too  indefinite  and  uncertain;  that  the  words 
''bo  as  to  endanger  the  property,  life  or  limb 
of  any  person"  were  likewise  too  indefinite 
and  uncertain;  and  that  by  reason  of  that 
indefiniteness  and  uncertainty  the  provisions 
of  the  statute  could  neither  be  observed  nor 
enforced.  In  short,  that  the  statute  was  a 
nullity.  This  court,  however,  held  otherwise; 
and  every  judge  that  concurs  in  the  judgment 
in  the  case  at  bar  also  concurred  in  the 
Schaeffer^case. 

Now,  if  the  general  languap^e  of  said  Sec- 
tion 12603  as  to  automobi lists  is  sufficient 
to  create  a  "lawful  requirement"  as  against 
the  automobile  driver — sufficient  legally  to 
create  a  criminal  liability  upon  his  part,  when 
the  strict  technical  rules  of  criminal  con- 
struction are  applied — it  is  hard  to  under- 
stand why  the  general  terms  of  Sections 
16  and  16,  under  the  liberal  construction 
required  in  statut«?8  of  remedial  nature,  are 
not  legally  sufficient  to  create  a  "lawful  re- 
quirement" for  civil  liability,  to  which  the 
employer  ii^  answerable  to  his  [350]  employee. 
These  two  holdings  are  in  absolute  conflict. 

The  supreme  court  of  Wisconsin  has  had 
before  it  in  a  number  of  cases  these  identical 
sections  of  the  statute.  The  result  of  the 
reasoning  in  those  cases  should  be  interesting 
and  illuminating. 

One  of  the  earliest  and  most  important 
cases  considering,  interpreting  and  applying 
these  statutes  is  that  of  Besnys  v.  Herman 
Zohrlaut  Leather  Co.  157  Wis.  203,  147  N". 
W.  37.  Tlie  first  and  fifth  paragraphs  of  the 
syllabus  are  as  follows: 

"1.  The  duty  imposed  upon  an  employer 
hr  sec.  1636j  and  sees.  2394 — 41  to  2304—71, 
Stats.  1911,  is  that  the  place  and  the  method 
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of  currying  on  the  business  in  which  he  is 
engaged  shall  be  as  safe  as  the  nature  there- 
of will  reasonably  permit  as  regards  safety 
devices  and  safeguards,  reasonably  adequate 
methods  and  processes,  and  any  other  thing 
reasiftiably  necessary  to  protect  the  life, 
health,  safety,  and  welfare  of  the  employee, 
and  not  to  require,  permit,  or  suffer  an  em- 
ployee to  go  or  be  in  any  employment  or 
place  of  employment  which  is  not  as  safe 
as  the  nature  of  the  employment  will  reason- 
ably permit. 

*'5.  The  legislative  purpose  expressed  in 
sees.  2394 — 48,  2394 — 49,  Stats.  1911,  was  to 
impose  upon  the  employer  a  liability  for  all 
injuries  resulting  from  the  hazards,  risks, 
and  dangers  incident  to  the  methods,  proc- 
esses, and  conditions  of  the  business  fur- 
nished, permitted,  or  suffered  by  him,  how- 
ever obvious  or  open  such  hazards,  risks,  and 
dangers  might  be  to  the  employee." 

[351]  This  was  shortly  followed  by  the 
case  of  Sadowski  v.  Thomas  Furnace  Co.  157 
Wis.  443,  146  N.  W.  770. 

The  syllabus  so  far  as  pertinent  reads: 

"1.  Sees.  2394 — 48,  2394 — 49,  Stats,  are  a 
part  of  a  new  system  relative  to  industrial 
accidents,  by  which  it  was  intended  to  sub- 
stitute, in  lieu  of  the  ordinary  rule  requiring 
the  master  to  come  up  to  the  standard  of 
reasonable  safety  as  to  working  place  and 
conditions,  the  absolute  duty  to  make  the 
employment  and  place  of  employment  as 
safe  as  the  nature  of  the  employment  will 
reasonably  permit. 

^  "2.  The  ordinary  rule  as  to  construing 
legislation  in  derogation  of  the  common  law 
strictly  against  a  purpose  to  change  it, 
is  not  to  be  applied  to  efforts  to  create  a 
new  system  for  dealing  with  personal  in- 
juries to  the  employees,  but,  the  legislative 
purpose  being  clear  to  approach  the  ideal  of 
affording  compensation  for  loss  in  substan- 
tially all  cases  of  accidental  injury  to  em- 
ployees in  the  course  of  their  employment, 
the  language  of  the  statute,  where  open  to 
construction,  should  be  read  liberally  in  favor 
of  that  purpose." 

The  learned  judge  rendering  the  opinion 
soundly  reasons  as  follows  (page  447) : 

"Counsel  for  appellant  contend  that  the 
trial  court  dealt  with  the  cause  upon  a 
wrong  theory;  that  the  legislative  require- 
ments aforesaid,  standing  alone,  do  not  add 
to  the  common -law  standard  of  care,  and  that 
thev  have  little  or  no  vitalitv  until  the  in- 
dustrial  commission  acts  under  its  super- 
visory authority  and  prescribes  what  shall 
and  what  [350]  shall  not  bo  done  to  satisfy 
them;  but  it  seems  to  follow  from  what  has 
preceded  that  they  are  wrong.  The  legis- 
lature, quite  clearly,  intended  to  substitute 
for  the  ordinary  rule  requiring  the  master 
to  come   up   to   the   standard   of  reasonable 
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safety  as  to  working  place  and  working 
conditions, — often  tested  by  the  customary 
practice  under  the  same  or  similar  circum- 
stances, and  efficiency  as  to  all  dangers  rea- 
sonably to  be  apprehended  from  the  view- 
point of  ordinary  care, — ^the  absolute*  duty 
to  make  the  employment  and  place  of  em- 
ployment of  employees,  not  reasonably  safe 
merely,  but  as  safe  as  the  nature  of  the  em- 
ployment will  reasonably  permit.  In  the 
plainest  of  mandatory  language  that  was 
done  by  sec.  2394-41,  sub.  11,  defining  the 
words  'safe'  and  'safety'  in  connection  with 
sec.  2394-^8,  followed  in  like  mandatory 
language  by  see.  2394*-49,  creating  the  duty 
of  the  master  to  not  permit  an  employee  to 
submit  himself  to  any  of  the  dangers  de- 
signed to  be  guarded  against;  and  in  like 
mandatory  language  creating  the  duty  of 
the  employer  to  'provide  and  use  safety  de- 
vices and  safeguards'  and  not  to  fail  to 
'adopt  and  use  methods  and  processes  rea- 
sonably adequate  to  render  the  employment 
and  place  of  employment'  'as  safe  as  the 
nature'  thereof  'will  reasonably  permit,'  and 
not  'to  fail  or  neglect  to  do  every  other  thing 
reasonably  necessary  to  protect  life,  health, 
safety  or  welfare  of  employees'  and  not  to 
'occupy  or  maintain  any  place  of  employment' 
that  is  'not  safe  as  the  nature  of  the  em- 
ployment will  reasonably  permit.' 

[353]  "There  is  littlf  use  in  enlarging  on 
the  plain  words  of  the  statute.  They  must 
be  taken  as  meaning  just  what  they  express, 
no  attempt  being  made  to  minimize  in  favor 
of  employers  because  of  the  heavy  burdens, 
seemingly,  by  the  literal  sense  of  the  words, 
cast  on  them.  The  language  in  such  sense, 
is  not  ambiguous  under  the  circumstances 
characterizing  its  use.  From  the  viewpoint 
of  modern  conditions,  modern  needs,  and 
modern  conceptions  of  moral  obligations  to 
those  engaged  as  employees  in  supplying  the 
necessary  and  legitimate  requirements  of 
mankind,  and  that  subjects  produced  to  that 
end  necessarily  embody  the  personal  injury 
losses  incident  thereto,  so  that  the  hand  of 
the  employer,  in  repairing  such  loss,  is  but 
a  link  in  a  chain  reaching  from  the  field 
of  production  in  which  it  accrued  to  and 
terminating  with  that  of  consumption, — all 
cast  of  unreasonable  burden  upon  employers 
vanishes  and  there  arises  that  of  legislative 
recognition  of  serious  faults  in  the  old  sys- 
tem, endeavor  as  fully  as  practicable,  to  rem- 
edy them,  and  intent  that  efforts  in  that 
regard  should  be  taken  as  broadly  as  the 
language  used  to  express  them  will  reason- 
ably permit  and  is  appropriate  to  carry  out 
the  beneficent  purpose.  The  court  has  spoken 
several  times  before  on  this  subject  and  in- 
deavored  to  make  it  plain  that  the  common 
rule  as  to  construing  legislation  in  derogation 
of  the  common  law  strictly  against  a  pur- 


pose to  change  it  has  little  or  no  application 
to  the  efforts  to  create  a  new  system  for 
dealing  with  personal  injuries  to  employees. 
History  [354]  leaves  no  fair  room  for  doubt 
as  to  the  purpose  being  to  approach  the 
ideal  of  affording  compensation  for  loss  in 
substantially  all  cases  of  accidental  injury 
to  employees  in  the  course  of  their  employ- 
ment. Therefore  the  legislative  language, 
where  open  to  construction,  should  be  read 
liberally  in  favor  of  that  purpose." 

It  is  contended  that  the  fact,  "that  none 
of  the  many  statutes  which  specifically  de- 
fine safety  appliances  and  require  their  use 
were  repealed  when  the  Industrial  Com- 
mission Act  was  passed,"  supports  the  judg- 
ment in  this  case. 

This  I  emphatically  deny,  for  the  reason 
that  they  are  in  perfect  harmony  with  the 
general  conservation  policy.  The  same  may 
be  said  of  the  criminal  statutes  that  have  been 
left  in  force.  They  are  also  entirely  consist- 
ent with  the  conservation  policy.  All  these 
statutes  were  put  upon  the  statute  books  to 
prevent  negligence,  not  to  punish  it. 

The  same  is  the  underlying  policy  of  all 
criminal  statutes,  whether  they  relate  to  the 
industrial  or  other  fields. 

It  has  been  further  urged  that  the  legis- 
lature, by  the  enactment  of  certain  laws, 
put  an  interpretation  upon  the  language 
in  the  constitution.  Now,  the  legislature  can 
define  its  own  language,  has  a  right  to  be 
its  own  interpreter,  but  certainly  it  cannot 
define  the  language  of  the  constitution  in 
any  way  to  bind  this  court. 

It  is  further  urged  "that  the  convention 
adopted  a  phrase  which  should  comprehend 
the  enumerated  elements  of  lawful  require- 
ments found  in  that  law,  [355]  the  phrase 
being  substantially  the  one  used  by  the 
court." 

Now,  it  is  quite  clear  that  no  enumeration 
has  been  made  "of  the  elements  of  lawful 
requirements."  The  only  enumeration  made 
is  an  enumeration  of  agencies  by  which  such 
lawful  requirement  may  be  imposed,  to  wit, 
by  ordinance,  by  order  of  the  commission,  by 
statute.  But  the  particularity  required  as 
to  either  has  been  nowhere  and  nowise  de- 
fined. 

There  are  many  other  errors  of  fact,  law 
and  logic  that  have  been  urged  in  support  of 
this  judgment,  but  the  reasonable  limits  of 
this  dissent  forbid  comment  upon  any  of 
them. 

If  the  compensation  law  was  the  paramount 
purpose  of  Sections  34  and  35  of  the  Consti- 
tution and  the  statutes  enacted  pursuant  to 
them,  and  conservation  only  an  incident,  then 
this  judgment  is  clearly  right.  If,  upon 
the  other  hand,  conservation  was  the  para- 
mount purpose  of  Sections  34  and  35  and 
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the  statutes  enacted  pursuant  to  them,  and 
compensation  only  an  incident,  then  this  judg- 
ment is  clearly  wrong. 

Clearly  the  constitution-makers  realized 
that  full  conservation  of  human  life  was 
vastly  more  important  than  partial  com- 
pensation; for  compensation  could  only  be 
partial  under  any  statute.  Human  life  can- 
not be  measured  in  dollars  and  cents,  and 
no  one  would  deny  that  $3744,  the  maximum 
allowed  by  statute,  is  but  the  smallest  frac- 
tion of  compensation  for  the  loss  of  human 
life,  especially  when  it  occurs  by  reason  of 
the  negligence  of  the  employer  in  failing  to 
provide  a  safe  place  [356]  and  safe  appliances 
for  the  protection  of  his  employee. 

The  march  of  inevitable  and  irresistible 
events  since  1912  has  been  toward  conserva- 
tion of  all  resources,  but  human  life  and  limb 
and  health  are  to  be  safeguarded  above  all 
other  resources. 

The  constitution  and  statutes  of  Ohio  to- 
day say  to  the  employer,  "you  observe  the 
laws  of  the  state  to  the  measure  of  duty  re- 
quired, to  wit,  make  your  place  as  safe  'as 
the  nature  of  employment  will  reasonably 
permit,'  and  you  have  discharged  your  full 
duty.  You  are  not  liable  in  any  suit  at 
law  for  negligence,  and  the  employee  if  in- 
jured partially  or  fatally  must  resort  to  the 
compensation  fund.  But  if  you  do  not  take 
that  measure  of  care  for  the  safety  of  the 
employee,  and  then  it  is  his  option  to  take 
under  the  compensation  law  or  to  begin  an 
action  at  law." 

"Safety  First"  is  the  slogan  of  the  day. 
And  if  that  rule  of  duty  shall  be  observed, 
industrial  accidents  will  be  greatly  reduced, 
the  compensation  fund  will  be  less  drawn 
upon,  and  the  humanitarian  policies  of  the 
law  will  be  best  administered. 

At  the  time  this  dissenting  opinion  was 
read  to  the  court,  it  was  announced  that  cer- 
tain New  York  cases  would  be  added  to  the 
majority  opinion.  That  having  been  done,  I 
desire  to  examine  them  briefly. 

The  cases  are  as  follows:  In  Jensen  v. 
Southern  Pac.  Co.  216  N.  Y.  614,  Ann. 
Cas.  1916B  276,  109  N.  E.  600,  L.R.A.1916A 
403,  and  New  York  Cent.  R.  Co.  v.  White, 
243  U.  8.  188,  Ann.  Cas.  1917D  629,  37  S. 
a.  247,  61  U.  S.  (L.  ed.)  667,  L.R.A.1917D 
1,  the  latter  being  in  the  supreme  court  of 
the  United  States,  and  both  cases  involving 
the  constitutionality  [357]  of  the  workmen's 
compensation  law  of  New  York  state. 

A  ease  is  helpful  to  us  in  reaching  a  sound 
and  equitable  conclusion  exactly  in  proportion 
as  it  involves  the  same  questions  as  are  in- 
volved in  the  case  under  consideration,  and 
to  the  degree  that  the  judgment  of  the  court 
in  the  cited  case  is  sensible  and  sound  in  the 
course  of  reasoning  pursued. 

The  sole  question  in  the  cases  above  quoted 
was  the  constitutionality  of  the  workmen's 
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compensation  law.  There  is  no  such  question 
in  the  case  at  bar.  The  New  York  cases  do 
not  involve  in  any  way  a  similar  constitu- 
tional provision  to  the  one  involved  in  the 
present  Ohio  case.  Neither  do  they  involve 
any  such  statutes  as  Sections  16  and  16, 
supra. 

The  error  of  judgment  in  this  court  pro- 
ceeds from  a  confusion  between  a  conserva- 
tion policy  and  a  compensation  statute.  Sec- 
tion 34,  supra  of  the  Ohio  Constitution,  places 
conservation  flrat;  then  follows  Section  36 
with  compensation,  and  in  that  Section  36 
there  is  this  particular  reservation  of  rights 
of  action: 

"But  no  right  of  action  shall.be  taken  away 
from  any  employee  when  the  injury,  disease 
or  death  arises  from  failure  of  the  employer 
to  comply  with  any  lawful  requirement  for 
the  protection  of  the  lives,  health  and  safety 
of  employees." 

As  before  stated,  the  chief  allegation  in 
the  petition  in  this  case  was  that  the  em- 
ployer had  not  provided  the  employee  a  saffr 
place  to  work. 

Section  13,  subdivision  11,  of  the  Industrial 
Commission  Act  provides  that  "The  terms 
'safe'  [358]  and  'safety,'  as  applied  to  any 
employment  or  a  place  of  employment  shall 
mean  such  freedom  from  danger  to  the  life, 
health,  safety  or  welfare  of  the  employees 
or  frequenters  as  the  nature  of  the  employ- 
ment will  reasonably  pemUt"  etc. 

If  this  is  not  a  "lawful  requirement,"  what 
in  the  name  of  common  sense  is  it;  especially 
considered  in  connection  with  Sections  16 
and  16? 

This  court  holds  in  effect  that  it  does  not 
become  a  "lawful  requirement"  until  the  in- 
dustrial commission  issues  some  order  in  re- 
spect thereto.  Such  never  was  the  intention 
of  the  statute.  The  majority  view  makes  the 
action  of  the  industrial  commission  as  to 
lawful  requirements  superior  to  a  statute 
of  the  general  assembly  of  Ohio. 

Now,  these  questions  were  not  involved  in 
the  New  York  cases  and  cannot  by  any 
stretch  of  the  Imagination  be  forced  into 
those  cases. 

When  the  employer  does  his  full  duty 
toward  conservation  of  life  and  limb  for  the 
benefit  of  the  employee,  under  the  constitu- 
tion and  the  laws,  then  he  is  absolved  from 
any  further  dttty  than  that  required  by  the 
compensation  law;  but  when  he  fails  in  that 
duty  he  is  liable  to  the  right  of  action  safe- 
guarded to  the  employee  by  the  very  constitu- 
tion itself,  which  no  legislature  or  industrial 
commission  may  take  from  him. 

But  even  if  the  New  York  cases  cited  were 
directly  in  point,  the  constitutional  pro- 
visions and  statutes  of  Ohio  were  adopted 
and  enacted  as  human  prog^ressive  measures 
in  kecpin<;  with  the  social  and  industrial 
spirit  of  the  age.    Wisconsin  being  the  home 
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of  this  policy,  which  we  adopted  [359]  from 
that  state,  I  would  prefer  to  follow  the 
progressive  humanitarian  court  of  last  resort 
of  Wisconsin  rather  than  the  conservative 
court  of  New  York. 


NOTE. 

Neglect  of  Statntory  Duty  to  Employer 
as  Fermitting  Aotion  by  Employee 
for  Personal  Injnries  Not^rithstand- 
ins  Wprkmen's  Compensatton.  Aot. 

Under  provisions  in  many  of  the  workmen's 
compensation  acts,  in  case  of  the  neglect  of  a 
statutory  duty  by  an  eniployer  or  a  wilful 
or  intentional'  act  by  him,  an  employee  who 
sustains  injuries  thereby,  may  maintain  an 
action  for  the  injuries  and  is  not  bound  to 
accept  the  compensation  provided  by  the  act. 

By  the  English  Workmen's  Ck>mpensa;tion 
Act  of  1906,  it  iiB  provided  that  when  the 
injury  is  caused  by  the  personal  negligence 
or  wilful  act  of  the  employer  or  of  some  per- 
son for  whose  act  or  default  the  employer 
is  responsible,  it  shall  not  affect  any  civil 
liability  of  the  employer,  but  in  that  case 
the  workman  may  at  his  option  either  claim 
compensation  under  the  act  or  take  pro- 
ceedings independently  of  it,  but  the  employer 
cannot  be  held  liable  under  both.  Codling 
V.  Mowlem  [1914]  3  K.  B.  1055,  [1914]  W. 
C.  &  Ins.  Rep.  579,  arffirming  [1914]  2  K.  B. 
61,  [1914]  W.  C.  k  Ins.  Rep.  1,  wherein 
it  was  held  that  compensation  awarded  under 
the  act  to  a  widow  of  .the  deceased  workman 
who  was  killed  in  the  employ  of  the  defend- 
ant, which  award  was  made  to  her  children 
with  her  consent,  precluded  her  from  bringing 
a  subsequent  action  independently  of  the 
act  in  which  action  she  alleged  that  the  ac- 
cident to  decedent  was  caused  by  the  de- 
fendant's negligence. 

So  it  has  been  held  under  the  Quebec  com- 
pensation act,  in  the  case  of  Poirier  v.  Le- 
grand,  22  Quebec  K.  B.  193,  9  Dominion  L. 
Rep.  269,  19  Rev.  Leg.  266,  that  where  an 
employee  is  injured  through  the  inexcusable 
fault  of  the  employer  the  former  is  not  de- 
prived of  his  common-law  action  in  tort  not- 
withstanding the  act. 

It  is  provided  in  the  compensation  act  of 
Califorma  that  in  case  of  an  injury  by  any 
act  on  the  part  of  an  employer  which  indi- 
cates a  wilful  disregard  of  the  life,  limb  or 
bodily  safety  of  employees,  an  injured  em- 
ployee may  at  his  option,  either  claim  com- 
pensation under  the  act  or  maintain  an 
action  at  law  for  damages.  San  Francisco 
Stevedoring  Co.  v.  Pillsbury,  170  Cal.  321, 
149  Pac.  586;  Brown  v.  Lemon  Cove  Ditch 
Co.   (Cal.)   17  Pac.  705. 

By  the  provisions  of  the  Illinois  Workmen's 
Compensation  Act  of  1911,  if  the  employer 


has  elected  to  be  bound  by  the  act,  no  com- 
mon-law or  statutory  right  to  recover  dam- 
ages for  injury  or  death  sustained  by  an 
employee  while  engaged  in  the  line  of  his 
duty  as  such  employee,  other  than  the 
compensation  provided  in  the  act,  is  ordi- 
narily available  to  any  such  employee  who 
has  accepted  the  provisions  of  the  act.  But 
where  the  injury  to  the  employee  is  caused  by 
the  intentional  omission  of  the  employer 
to  comply  with  the  statutory  safety  regu- 
lations, it  is  provided  that  nothing  in  the  act 
shall  affect  the  civil  liability  of  the  employer. 
Forrest  v.  Roper  Furn.  Co.  267  111.  331, 
108  N.  £.  328;  Von  Boeckmann  v.  Corn 
Products  Refining  Co.  274  111.  605,  113  N.  W. 
902.  In  the  case  last  cited  the  action  was 
by  an  employee  for  injuries  sustained  while 
operating  a  machine  which  he  alleged  the 
employer,  a  corporation,  negligently  failed  to 
inclose,  fende,  guard  or  otherwise  protect  in 
violation  of  the  provisions  of  the  factory  act. 
Tlie  defendant  in  his  answer  averred  in 
substance  that  at  the  time  of  such  injuries 
the  parties  were  bound  by  the  provisions  of 
the  workmen's  compensation  act.  The  court 
held  that  the  right  of  the  employee  to  main- 
tain his  suit  depended  on  his  proving  not  only 
that  his  injury  was  caused  by  the  intentional 
omission  of  the  defendant  to  guard  or  other- 
wise protect  the  gearing  of  the  machinery 
as  provided  by  the  factory  act,  but  also  that 
.the  omission  was  committed  by  an  elective 
officer  or  oflflcers  of  the  defendant  company. 
See  also  Burnes  v.  Swift,  186  111.  App.  460. 
It  was  held  in  Eldorado  Coal,  etc.  Co.  v. 
Mariotti,  215  Fed.  51,  131  C.  C.  A.  359,  that 
section  1  of  the  Illinois  compensation  act 
makes  it  optional  with  both  the  employer  and 
the  employee  whether  they  will  accept  the 
provisions  of  that  act;  and  therefore  the 
right  of  an  employee  to  bring  an  action  for 
injuries  sustained  through  his  employer's 
neglect  to  perform  a  statutory  duty  is  not 
affected  by  the  act. 

Construing  the  Kansas  act,  it  was  said  in 
Smith  V.  Western  States  Portland  Cement 
Co.  94  Kan.  501,  146  Pac.  1026,  that  though 
an  employee  accepts  the  provisions  of  the 
workmen's  compensation  act,  it  will  not  estop 
him  from  recovering  under  the  factory  act 
for  personal  injuries  sustained  by  him  which 
resulted  from  the  employer's  failure  to  comply 
with  a  statutory  duty  x)f  safeguarding  his  ma- 
chinery. The  decision  was,  however,  based 
on  the  ground  that  the  employer  had  elected 
not  to  come  under  the  act,  thereby  necessarily 
losing  the  right  to  invoke  its  benefits. 

The  Oklahoma  compensation  act  is  com- 
pulsory and  it  is  therein  provided  that  the 
violation  of  a  statutory  duty  by  an  employer, 
such  as  a  failure  to  provide  proper  guards 
or  other  protection  against  accident,  leaves 
the   employee   to   his    remedy    for   personal 
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injuries  by  an  action  as  theretofore.  Adams 
V.  Iten  Biscuit  Co.  <Okla.)  162  Pac.  938, 
wherein  it  was  said:  ^'Considering  the  vari- 
ous provisions  of  the  act  together,  there  does 
not  seem  to  be  any  ambiguity  as  to  its  mean- 
ing. It  embraces  all  kinds  of  accidental  in- 
juries not  resulting  in  death,  whether  occur- 
ring from  the  negligence  of  the  employer  or 
not  arising  out  of  and  in  the  course  of  em- 
ployment, but  does  not  include  wilful  or  inten- 
tional injuries  inflicted  by  the  employer,  no 
injuries  resulting  from  an  intent  upon  the 
part  of  the  employee  to  injure  himself  or 
another  or  for  a  wilful  failure  to  use  a  guard 
or  other  protection  against  accident  required 
by  statute  or  furnished  pursuant  to  an  order 
of  the  state  labor  commissioner.  A  wilful 
or  intentional  injury,  whether  inflicted  by 
the  employer  or  employee,  could  not  be  con- 
sidered as  accidental,  and  therefore  is  not 
covered  by  the  act.  If  it  were  merely  intend- 
ed to  cover  accidental  injuries  for  which  the 
employee  had  no  right  of  action,  no  reason  is 
perceived  why  the  legislature  would  abolish 
the  defenses  of  contributory  negligence,  neg- 
ligence of  a  fellow  servant  or  assumption  of 
risk,  or  why  it  should  abrogate  the  employee's 
right  of  action  for  damages  for  injuries  not 
resulting  in  death  occurring  in  said  hazardous 
occupation.  The  compensation  afforded  by 
the  act  and  the  procedure  by  which  the  same 
is  determined  was  intended  to  be  exclusive' 
as  to  all  of  the  injuries  therein  embraced,  and 
the  right  of  action  theretofore  possessed  by 
the  injured  employee  was  abolished,  leaving 
to  him  such  right  of  action  in  the  courts  for 
wilful  injuries  as  he  may  have  had  prior  to 
its  passage." 

By  the  Workmen's  Compensation  Act  of 
Ohio  (Act  of  May  1911,  §§  21,  22)  it  is  pro- 
vided as  follows:  **Where  a  personal  injury 
is  suffered  by  an  employee,  or  when  death  re- 
sults to  an  employee  from  personal  injuries 
while  in  the  employ  of  an  employer  in  the 
course  of  employment,  and  such  employer 
has  paid  into  the  state  insurance  fund  the 
premium  provided  for  in  this  act,  and  in  case 
such  injury  has  arisen  from  the  wilful  act 
of  such  employer  or  any  of  such  employer's 
officers  or  agents  or  from  the  failure  of  such 
employer,  or  any  of  such  employer's  officers 
or  agents,  to  comply  with  any  municipal  or- 
dinance or  lawful  order  of  any  duly  authorized 
officer  or  any  statute  for  the  protection  of  the 
life  or  safety  of  employees,  then  in  such 
event,  nothing  in  this  aet  contained  shall 
affect  the  civil  liability  of  such  employer,  but 
such  injured  employee,  or  other  legal  repre- 
sentative in  case  death  results  from  the  injury, 
may,  at  his  option,  either  claim  compensa- 
tion under  this  act  or  institute  proceedings 
in  the  courts  for  his  damage  on  account  of 
such  injury,  and  such  employer  shall  not  be 
liable  for  any  injury  to  any  employee,  or  to 


MFG.  CO.  y.  SCH0RLIN6.  335 

8t.  30S, 
his  legal  representative  in  case  death  results, 
except  as  provided  in  this  act."  In  Mc- 
Weeny V.  Standard,  etc.  Co.  210  Fed.  507, 
agirmed  in  218  Fed.  361,  134  C.  C.  A- 
169,  the  plaintiff  brought  an  action  for  dam- 
ages for  personal  injuries  sustained  through 
the  wilful  act  of  the  defendant's  foreman  in 
ordering  the  plaintiff  to  proceed  with  work 
at  a  place  which  the  foreman  knew  was  un- 
safe and  which  the  defendant  maintained  in 
violation  of  the  Ohio  statute.  In  affirming  a 
judgment  for  the  plaintiff  it  was  held  that 
notwithstanding  the  fact  that  the  defendant 
had  complied  with  the  provisions  of  the  com- 
pensation act  it  was  liable  to  respond  in  dam- 
ages to  the  plaintiff,  the  court  saying:  ''From 
an  examination  of  these  sections  (§i  20-1, 
21-2  Workmen's  Compensation  Act,  102  Ohio 
Laws,  p.  528)  it  is  apparent  that,  where  an 
employer  has  complied  with  the  provisions  of 
this  act  in  paying  the  premiums  into  the  fund 
and  in  posting  the  necessary  notices,  the  em- 
ployee in  case  of  injury,  or  his  representative 
in  ease  of  death,  cannot  recover  for  negligence 
or  the  want  of  ordinary  care;  but  if  the  in- 
jury results  from  a  Mrilful  act,  or  from  the 
violation  of  a  statute  or  ordinance  or  order 
of  any  duly  authorized  officer,  which  statute, 
ordinance,  or  order  was  enacted  for  the  pro- 
tection of  the  life  or  safety  of  the  employee, 
then  in  such  event  the  employee  can  either 
take  the  benefits  provided  under  the  act  or  sue 
in  court  to  recover."  So  it  was  said  in  State 
V.  Creamer,  85  Ohio  St.  349,  97  1^.  £.  602,  39 
LJl.A.<N.S.)  694,  wherein  the  validity  of  the 
statute  was  upheld,  that  ''the  only  right  of 
action  which  this  statute  removes  from  the 
employee  is  the  right  to  sue  for  mere  neg- 
ligence < which  is  not  wilful  or  statutory)  of 
his  employer  and  it  is  within  common  knowl- 
edge that  this  has  become  in  actual  practice 
a  most  unsubstantial  thing."  But  in  the  re- 
ported case  while  the  right  by  an  injured  em- 
ployee to  maintain  an  action  for  the  employ- 
er's neglect  of  a  statutory  duty  independent  of 
the  compensation  act  is  not  denied,  it  is  held 
that  by  virtue  of  sections  15  and  16  of  the  act 
which  require  employers  to  comply  with  the 
rules  and  orders  of  the  industrial  commis- 
sioners, and  under  section  35  of  the  constitu- 
tion which  saves  to  employees  such  actions 
for  the  employer's  neglect  to  comply  with 
any  lawful  requirement  for  the  protection  of 
life,  etc.,  the  "lawful  requirement"  referred  to 
in  the  statute  docs  not  include  general  obli- 
gations of  care  which  rest  on  employers. 

The  Oregon  act  contains  the  following  pro- 
visions: (Sec.  22.)  "If  injury  or  death 
results  to  a  workman  from  the  deliberate  in- 
tention of  the  workman  himself  to  produce 
such  injury  or  death,  neither  the  workman 
nor  the  widow,  widower,  child  or  dependent 
of  the  workman  shall  receive  any  payment 
whatsoever  out  of  the  accident  fund.    If  in- 
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jury  or  death  results  to  a  -workman  from  the 
deliberate  intention  of  his  employer  to  pro- 
duce such  injury  or  death,  the  >vorkman,  the 
widow,  widower,  child  or  dependent  of  the 
workman  shall  have  the  privilege  to  take  un- 
der this  acty  and  also  have  cause  of  action 
against  the  employer;  as  if  this  act  had  not 
been  passed,  for  damages  over  the  amount 
payable  hereunder.   (Sec.  25.)   If  any  workman 
shall  sustain  an  injury  which  the  commission 
shall  determine  to  have  been  caused  in  whole 
or  in  part  by  the  failure  of  his  employer  to 
install  or  maintain  any  safety  appliance,  de- 
vice or  safeguard  required  by  statute,  such 
workman,  or,  if  such  injury  result  in  death, 
then  the  husband,  wife,  child  or  dependent  of 
such  workman,  shall  have  the  same  rights 
against  such  employer  as  in  the  case  of  an 
employer  defaulting  in  payments  due  here- 
under and  all  of  the  provisions  of  the  preced- 
ing section  shall  apply  with  respect  to  such 
claim :    Provided,  in  case  the  workman  or  his 
beneficiary  proceeds  against  the  employer  he 
shall   have   no   claim    against   the   accident 
fund."     In  Jenkins  v.  Carman  Mfg.  Co.  79 
Ore.  448, 156  Pac.  703,  an  action  for  personal 
injuries,  it  appeared  that  prior  to  the  institu- 
tion of  the  action  the  plaintiff  submitted  his 
claim  to  the  workmen's  industrial  insurance 
commission  which  claim  was  allowed  by  them. 
It  was  held  that  having  chosen  to  take  advan- 
tage of  the  compensation  act  the  plaintiff 
could  recover  in  an  action  unless  he  showed  by 
his  pleading  and  proof  that  the  industrial 
commission  determined  that  the  injoiry  was 
caused  in  whole  or  in  part  by  the  failure 
of  the  employer  to  install  and  maintain  the 
safety  appliances  required  by  statute.     The 
court  further  held  that  he  could  not  recover 
under  §  22,  saying:    ''In  our  opinion  the  alle- 
gation   [of  the  complaint]    goes  no  further 
than    to    charge    that    defendant    with    full 
knowledge  of  the  defect  carelessly,  negligently, 
and  recklessly  took  the  risk  of  its  injuring  the 
plaintiff.    If  defendant  deliberately  intended 
to  wound  plaintiff  or  his  fellow  workmen  and 
intentionally    used    this   broken    roll   as    he 
would  have  used  an  axe  or  a  club  to  produce 
the  intended  injury,  it  is  liable;   otherwise 
it  is  not.     A  deliberate  act  is  one  the  con- 
sequences of  which  are  weighted  in  the  mind 
beforehand.     It  is  prolonged  premeditation, 
and  tlie  word  when  used  in  connection  with 
an    injury    to    another   denotes    design    and 
malignity  of  heart.    .    .    .    We  think  by  the 
words   'deliberate   intention   to   produce  the 
injury'  that  the  lawmakers  meant  to  imply 
that  the  employer  must  have  determined  to 
injure  an  employee  and  use  some  means  ap- 
propriate to  that  end;  that  there  must  be  a 
specific  intent,  and  not  merely  carelessness  or 
ne^rligence,  however  gross." 

Under  the  Wisconsin  compensation  act  it 
was  held  in  Salus  v.  Great  Northern  R.  Co. 


167  Wis.  646,  147  N.  W.  1070,  that  the  lia- 
bility of  an  employer  for  accidents  to  em- 
ployees which  are  not  attributable  to  the 
negligence  of  anyone  is  provided  for  under  the 
workmen's  compensation  act;  and  that  if  aji 
employee  is  injured  by  a  coemployee  owing 
to  the  employer's  failure  to  provide  a  safe 
place  in  which  to  work,  the  injured  employee 
may  recover  notwithstanding  his  acceptance 
of  the  compensaticm  act.  And  see  Puza  v.  C. 
Hannecke  Co.  158  Wis.  482,  140  N.  W.  223. 
The    Act    of    Wisconsin    of    1915    provides 

(§  2394-9,  subd.  6)  that  where  injury  is 
caused  by  failure  of  the  employer  to  comply 
with  any  statute  of  the  state,  compensation 
to  the  injured  employee  shall  be  increased 
fifteen  per  cent.    Lutz  v.  Wilmanns  Bros.  Co. 

(Wis.)    164  N.  W.  1002. 


FI£IJ>S  ET  AL. 

v. 

VIZARB  INVESTMENT  COMPANY. 

Kentucky   Court   of   Appeals — February   29, 

1916. 

les  Ky.  74:4:;  182  S.  TF.  934:. 


Vendor  and  Pnrcliaser  —  Contract  Con- 

■tmed  as  Mere  Option. 

A  contract,  supported  by  a  valuable  con- 
sideration which  binds  the' owner  of  land  to 
convey  the  same  to  the  purchaser  en  demand 
and  payment  of  the  price  within  a  specified 
time,  and  which  does  not  bind  the  purchaser 
to  take  the  land  at  any  time,  and  w^hich  ex- 
pressly provides  that  the  contract,  unless  the 
privilege  of  purchase  is  exercised  within  the 
specified  time,  shall  be  void,  is  an  option  to 
purchase  at  the  price  fixed  for  the  definite 
time;  and,  where  no  offer  has  been  made  by 
the  purchaser  or  his  assignees  to  exercise  the 
option  until  after  the  expiration  of  the  time, 
the  contract  is  not  enforceable  against  the 
owner. 

Brokers  —  Riglit  to  RoToke  Antkority. 

A  contract  wliich  makes  one  the  agent  of 
the  owner  of  land  for  the  sale  thereof  is 
simply  a  listing  contract,  revocable  at  any 
time  by  the  owner,  and  notice  of  revocation 
terminates  the  rigrlits  under  the  contract. 

[See  note  at  end  of  this  case] 

Vendor  and  Pnrokaser  ~-  Option  Con- 
tract —  Rigkt  to  Enforce. 

A  conrtract  supported  by  valuable  consider- 
ation, which  grants  a  party  thereto  the  right 
to  purchase  the  land  of  the  adverse  party  at 
a  fixed  price  per  acre,  provided  the  party 
makes  a  survey  to  ascertain  the  acreage  at 
his  own  expense,  and  exercises  the  option  to 
purchase  within  a  specified  time,  and  which 
binds  the  adverse  party  to  convey  a  good  title 
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in  the  event  the  right  to  purchase  is  exercised 
within  the  life  of  the  contract,  is  binding 
on  both  parties,  enforceable  at  the  option  of 
the  party  or  his  assignee,  if  exercised  by  mak- 
ing a  survey  and  paying  the  price  within  the 
time  fixed.  ' 

Reoordins  Acts  —  Inatran&ents  Entitled 
to  Record  —  Option  Contract. 

An  option  contract  for  the  purchase  of  land  ' 
is  a  contract  for  an  interest  in  land,  and, 
when  properly   acknowledged,   is  recordable, 
and,  when  recorded,  gives  notice  to  a  subse- 
quent purchaser  of  the  vendor. 
Vendor  and  Pnroliaser  —  Option  Con- 

traot  —  Delay  in  Aeeeptanee. 

A  contract  granted  to  a  party  thereto  and 
his  assigns  the  option  to  purchase  land  at  a 
fixed  price  per  acre,  provided  the  part^r  made 
a  survey  to  ascertain  the  acreage  at  his  own 
expense,  and  exercised  the  option  to  purchase 
within  a  specified  time,  and  bound  the  owner 
to  convey  a  good  title  in  the  event  the  right 
to  purchase  was  exercised  within  the  time. 
An  assignee  made  a  survey  at  his  own  expense 
within  the  time,  and  notified  the  owner  of  his 
intention  to  purchase.  The  parties  believed 
that  there  was  a  cloud  on  the  title  by  reason 
of  an  outstanding  contract,  and  the  owner 
orally  extended  to  the  assignee  the  time  of 
the  option,  to  permit  him  to  procure  an  as- 
signment of  the  outstanding  contract.  It  is 
held  that,  assuming  that  the  option  was  val- 
idly extended  for  a  reasonable  time,  the  as- 
signee, on  procuring  the  assignment  of  the 
oatstanding  contract,  must  complete  the  pur- 
chase without  further  delay,  and  where  he 
delayed  a  month  without  taking  any  steps  to 
complete  the  purchase,  he  forfeited  his  rights 
under  the  contract  and  extension. 

Appeal  from  Circuit  Court,  Perry  county. 

Action  by  Fields  et  al.,  plaintiflfs,  against 
Vizard  Investment  Company,  defendant. 
Judgment  for  defendant.  Plaintiflfs  appeal. 
The   facts   are   stated   in  the  opinion.     Af- 

Martin  T.  Kelly,  Hogg  d  Johnson  and  F. 
J.  Ever  sole  for  appellants. 

Wootton  <fe  Morgan,  Bailey  P,  Wooiion  and 
Jesse  Morgan  for  appellee. 

[744]  Claxke,  J.— On  May  26,  1903,  Eli 
Brashear  made  a  contract  for  the  sale  of 
his  land  to  J.  C.  Heydrick  at  $6  per  acre, 
and  acknowledged-  receipt  of  $100  payment 
on  the  purchase  price. 

On  May  26,  1913,  Wm.  Fields  entered  into 
a  contract  for  the  sale  of  his  land  to  J.  C. 
Heydrick  at  $4.50  per  acre,  and  acknowl- 
edged payment  of  $60.00  on  the  purchase 
price. 

A  short  time  thereafter  Wm.  Fields  sold 

his  land  to  Eli  Brashear,  so  that  Brashear 

owned  all  of  the  land  covered  by  the  two 

Heydrick    contracts.      These    Heydrick    con- 

Ann.  Cas.  1918D. — 22. 


tracts  were  similar  and  each  contained  the 
following  paragraphs: 

"This  contract  to  be  null  and  void  if  said 
land  is  not  surveyed  and  paid  for  within 
twelve  months  from  this  date,  unless  the 
grantor ,  should  fail  or  refuse  to  make  a  good 
deed,  as  hereinafter  stated.*' 

[746]  '*It  is  further  agreed  by  and  be- 
tween the  parties  hereto  that  the  grantee 
has  a  right  at  any  time  to  surrender  this 
agreement  upon  the  payment  of  the  sum  of 
$25.00,  which  amount  grantor  hereby  agrees 
to  accept  as  a  full  consideration  for  the 
surrender  of  this  agreement,  and  the  grantee 
is  thereupon  released  from  all  liability  named 
in  this  agreement,  and  hereby  forfeits  the 
sum  of  $100.00,  this  day  advanced  on  this 
contract." 

These  contracts  were  both  acknowledged 
and  recorded  in  due  time. 

On  January  12,  1009,  Eli  Brashear  entered 
into  a  contract  for  the  sale  of  this  same  land 
with  the  North  Fork  Coal  &  Timber  Com- 
pany, which  contract  was  recorded  on  August 
9,  1909,  and  this  contract  made  said  company 
the  agent  of  Brashear  for  the  sale  of  tlie  land. 

On  April  26,  1910,  Brashear  made  a  con- 
tract for  the  sale  of  this  land  to  M.  Cox, 
and  this  contract  was  recorded  on  April  30, 
1910,  and  contained  a  provision  that  if  the 
sale  was  not  consummated  within  three 
months  from  date,  it  should  be  null  and 
void.  The  price  to  be  paid  was  $11.00  this 
acre,  and  $1,500.00  of  which  was  acknowl- 
edge paid  cash  in  hand. 

On  September  2,  1910,  appellants  placed 
to  record  assignments  made  to  them  August 
6,  1910,  of  the  Heydrick  contracts. 

On  September  6,  1910,  Brashear  conveyed 
by  deed  all  of  this  land  to  appellee.  Vizard 
Investment  Company. 

On  October  11,  1910,  appellants  filed  this 
suit  against  appellee  alleging  that  before  the 
expiration  of  the  three  months  option  in  the 
Cox    contract   and   after   its   assignment   to 
them,   they   notified    Brashear   of   tlieir   in- 
tention to  take  and  pay  for  the  land  under 
the  Cox  option,   but  before  the  deal   could 
be  consummated,  it  would  be  necessary  to  get 
rid  of  the  Heydrick  contracts  and  to  com- 
plete the  surveying,  which  would  require  more 
than  the  time  provided  in  the  Cox  contract; 
that    Brashear    agreed   with    them    that    he 
would   give   them   plenty    of   time    for   this 
purpose,  and  that  they,  as  soon  as  the  Hey- 
drick   assignments    were    procured    and    the 
survey  of  the  land   completed,  demanded  a 
deed  from  Brashear  for  the  land,  and  offered 
to  him  the  amount  due  Him  therefor  under 
said    contract,    and    that    he    refused    and 
failed   to   make   said   deed   to   them.     They 
allege  that  the  appellee  had  full  knowledge 
of  the   extension   of  the  time   by   Brashear 
for    the    completion    of    the    Cox    contract 
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[746]  assigned  to  them,  and  of  the  fact  that 
they  were  making  abstract  and  survey  of 
the  land  for  the  purpose  of  completing  said 
contract.  All  these  allegations  are  denied 
by  appellee. 

To  dispose  of  this  appeal,  it  will  be  neces- 
sary to  decide  the  three  following  questions: 
(1)  Were  tJie  Heydrick  contracts  valid  and 
in  force  when  assigned  to  appellants?  (2) 
Was  the  North  Fork  Coal  &  Timber  Com- 
pany contract  with  Brashear  valid  and  in 
force  when  assigned  to  appellee?  (3)  Did 
appellants  exercise  their  option  under  the  Cox 
contract  in  time  to  entitle  them  to  specific 
performance  by  Brashear*? 

1.  The  Heydrick  contracts  were  for  a 
valuable  consideration  and  bound  Braishear 
to  convey  the  land  to  Heydrick,  and  his  as- 
signees, upon  demand  and  payment  of  the 
purchase  price  within  one  year,  but  did  not 
bind  Heydrick  to  take  the  land  at  any  time. 
These  contracts  by  their  express  terms,  unless 
exercised  within  one  year  from  date,  were  null 
and  void,  and  were  only  options  to  purchase 
the  land  at  a  fixed  price  for  a  definite  time, 
expiring  on  May  25  and  26,  1904,  respectively, 
without  force  or  effect  thereafter.  No  effort 
was  made  by  Heydrick  or  his  assignees  to 
exercise  the  option  under  these  contracts 
for  more  than  six  years  after  their  execution, 
until,  on  August  6,  1010,  appellants  procured 
assignments  of  them  from  Heydrick  and 
notified  Brashear  they  were  going  to  take 
the  property  under  same.  Appellants,  there- 
fore, acquired  no  rights  under  the  assign- 
ments of  them  to  these  contracts.  Heydrick 
V.  Dickey,  164  Ky.  475,  157  S.  W.  915'. 

2.  The  contract  between  Brashear  and  the 
North  Fork  Coal  &  Timber  Company  is 
exactly  the  same  kind  of  a  contract  as  the 
one  between  W.  T.  Campbell  and  said  com- 
pany, set  out  and  construed  in  Chesbrough 
V.  Vizard  Invest.  Co.  156  Ky.  149,  160  S.  W. 
725,  and  was  simply  a  listing  contract  re- 
vocable at  any  time  by  the  grantor.  See 
Chesbrough  case,  supra,  and  cases  cited  there- 
in. The  Cox  contract  was  executed  and  re- 
corded subsequent  to  the  execution  of  this 
company's  said  listing  contract,  and  the  evi- 
dence shows  written  notice  of  revocation  was 
at  that  time  given  to  said  company  by  Brash- 
ear. 

It,  therefore,  results  that  the  attempted 
assignment  of  this  contract  to  appellee  by 
said  North  Fork  Coal  &  [747]  Timber  Com- 
pany after  the  recordation  of  the  Cox  con- 
tract and  notice  of  revocation  to  it  was  a 
nullity,  and  appellee  acquired  and  had  no 
enforceable  rights^  thereunder. 

3.  The  M.  Cox  contract  was  executed  by 
Brashear  on  April  26,  1910,  and  by  its  terms 
was  an  option  granting  to  Cox  and  his  as- 
signees the  right  to  purchase  the  land  in 
question    here    at    the    price    of    $11.00    per 


acre,  provided  said  Cox  made  the  survey  to 
ascertain  the  exact  number  of  acres  in  said 
b>}undary  at  his  own  expense,  and  exercised 
his  option  thereunder  within  three  months 
from  date  thereof.  By  the  terms  of  the  op- 
tion Brashear  obligated  himself  to  convey  a 
good  and  sufficient  title  to  said  land  in  the 
event  the  right  to  purchase,  given  thereunder 
to  Cox  and  his  assignees,  was  exercised 
within  the  life  of  said  contract,  that  is,  on 
or  before  July  26,  1910.  This  contract  was 
for  a  valuable  consideration  and  was  binding 
upon  the  parties,  and  enforceable  at  the  op- 
tion of  Cox  or  appellants,  his  assignee,  if  ex- 
ercised by  making  a  survey  and  paying  the 
purchase  money  within  the  time  fixed  by 
the  contract;  and  being  for  an  interest  in 
land  and  properly  acknowledged  was  a  re- 
cordable instrument,  and  having  been  re- 
corded, appellee  had  notice  thereof. 

Appellants  claim,  and  the  evidence  shows, 
that  they  were  the  owners  of  the  Cox  option, 
and  before  its  expiration  made  a  survey  of  the 
land  at  their  own  expense  of  about  $200.00, 
and  notified  Brashear  of  their  intentions  to 
take  and  pay  for  this  land  under  said  con- 
tract. The  evidence  further  shows  conclu- 
sively that  Brashear,  whose  duty  it  was, 
under  said  contract,  to  clear  his  title,  agreed 
orally  with  appellants  that  he  would  extend 
said  option  a  sufficient  length  of  time  to 
permit  them  to  procure  assignments  of  the 
Heydrick  contracts  so  as  to  remove  from  the 
record  what  was  considered  by  all  the  parties 
to  be  a  cloud  upon  Brashear*s  title  to  the 
land;  and  then  convey  to  them  under  either 
the  Cox  or  the  Heydrick  contract,  but  under 
which  one  is  not  clear.  In.  pursuance  of 
this  agreement  appellants  did  procure  on 
August  6,  1910,  assignments  to  them  on  the 
Heydrick  contracts. 

WTiether  this  verbal  contract  for  an  ex- 
tension of  the  option  was  binding  upon  the 
parties  for  such  time  as  was  reasonably  neces- 
sary to  clear  Brashear 's  title,  presents  a  ques- 
tion of  considerable  difficulty,  since  under  the 
evidence  it  is  not  clear  whether  the  parol 
agreement  [74S]  simply  extended  the  time  of 
performance  under  the  Cox  contract  or  modi- 
fied this  contract.  20  Cyc.  287.  However,  it 
is  not  necessary  to  decide  this  question,  be- 
cause even  if  we  assume  that  the  option  was 
extended  thereby  for  a  reasonable  time,  we 
do  not  think  appellants  availed  themselves 
of  the  opportunity  thus  afforded  them.  Their 
own  testimony  shows  that  the  survey  of  the 
land  had  been  completed,  and  that  they  pro- 
cured the  written  assignments  of  the  Hey- 
drick contracts  on  August  6,  1910.  It  then 
became  their  duty  to  pay  Brashear  for  the 
land  and  complete  the  trade  without  further 
delay. 

The  evidence  shows  that  Brashear  was 
eighty-four  years  of  age;   that  he  had  been 
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making  diligent  efforts  since  1903  to  sell 
tbis  land;  that  he  was  impatient  of  the 
delay,  and  anxious  to  collect  the  money; 
that  he  was  insisting  that  appellants  take 
the  land  and  pay  for  it  according  to  the  con- 
tract, and  that  they  were  putting  him  off  in 
au  effort  to  complete  a  sale  of  the  land  at  a 
profit  to  a  party  in  Detroit,  Michgian,  so 
that  he  rather  than  they  would  furnish  the 
money  to  pay  Brasliear;  tliat  after  waiting 
on  appellants  for  a  month  after  they  had 
procured  the  Haydrick  assignments,  Brashear 
on  September  6,  1910»  conveyed  the  land  to 
appellee,  and  returned  to  appellants  the  $1,500 
they  had  paid  him. 

It  is  true  when  Brashear  conveyed  to 
appellee,  the.  party  to  whom  appellants  were 
attempting  to  sell  the  land  was  having  pre- 
pared an  abstract  of  the  title  thereto,  and 
that  he  might  have  furnished  the  money  with- 
in a  few  days  to  enable  appellants  to  have 
completed  their  trade  with  Brashear,  but 
Brashear  was  under  no  obligations  to  await 
that  contingency.  The  Cox  contract  even 
if  extended  by  the  parol  agreement  until  the 
assignments  of  the  Heydrick  contracts  were 
procured,  could  not  possibly  be  construed 
to  give  to  appellants  the  further  right  to 
negotiate  and  consummate  the  sale  of  the 
land  before  they  paid  Brashear  and  took  a 
conveyance  from  him.  Appellants  unques- 
tionably lost  all  rights  under  the  Cox  option 
when  they  failed  to  make  payment  for  the 
land  immediately  after  they  secured  the  Hey- 
drick assignments  on  August  6,  1010;  and 
upon  the  evidence  before  us  here  they  would 
have  been  denied  a  specific  performance  by 
Brashear  on  September  6,  1010,  the  date  upon 
which  he  conveyed  the  land  to  appellee. 

[748]  Not  being  entitled  to  enforce  specific 
performance  by  Brashear,  it  results,  of 
course,  that  they  could  not  enforce  same 
against  appellee,  and  that  the  Chancellor 
properly   dismissed   their    petition    therefor. 

Wherefore  the  judgment  is  affirmed. 


NOTE. 

Rerooation  of  Anthority  of  Real  Estate 

Broker. 

Introductory,  330. 

Employment  for  Specified  Period,  339. 
Employment  for  Indefinite  Period,  340. 
Authority  Coupled  with  Interest,  344. 
What  Constitutes  Revocation,  345. 


Introductorff, 

The  earlier  decisions  with  respect  to  the 
revocation  of  the  authority  of  a  real  estate 
broker  are  collected  in  the  notes  to  Rowan 
▼.  Hull,  2  Ann.  Cas.  884;  Hartford  v.  Mc- 
Gillicuddy,  12  Ann.  Cas.  1083;  and  Chaffee 
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V.  VVidman,  139  Am.  St.  Rep.  220.  The  pur- 
pose of  the  present  note  is  to  review  the 
recent  cases  on  that  subject. 

Bniployment  for  Specified  Period. 

Where  a  real  estate  broker  is  given  a  stipu- 
lated length  of  time  witliin  which  to  carry 
out  his  contract  of  employment  the  principal 
has  no  right  to  revoke  the  authority  given 
him  during  that  period,  and  if  he  does  so, 
the  broker  is  entitled  to  recover  whatever 
compensation  may  be  due  him  notwithstand- 
ing the  revocation.  Handley  v.  Shaffer,  177 
Ala.  636,  59  So.  286;  Blumenthal  v.  Bridges, 
91  Ark.  212,  120  S.  W.  974,  24  L.R.A.(N.S.) 
279;  Hardwick  v.  Marsh,  96  Ark.  23,  130 
S.  W.  524;  Sill  v.  Ceachi,  167  Cal.  698,  140 
Pac.  949;  Friedman  v.  Ware,  17  Ga.  App. 
677,  87  S.  E.  1099;  Barney  v.  Yazoo  Delta 
Land  Co.  179  Ind.  337,  101  N.  E.  96;  Mosnat 
V.  Berkheimer,  158  la.  177,  139  N.  W.  469; 
Knudson  v.  I<aurent,  169  la.  189,  140  N.  W. 
392;  Shadwick  v.  Smith,  147  Ky.  159,  143 
S.  W.  1027 ;  Holmes  Realty  Co.  v.  Silcox,  194 
Mich.  69,  160  X.  W.  465;  Hallstead  v.  Perrigo, 
87  Xeb.  128,  126  N.  W.  1078 ;  Luhn  v.  Ford- 
tran,  53  Tex.  Civ.  App.  148,  115  S.  W.  667; 
Birdsall  v.  Fraenzel,  154  Wis.  48,  142  N.  W. 
274;  Goddard  v.  Elliott,  16  British  Columbia 
379;  Aldous  v.  Swanson,  20  Manitoba  101; 
Aldous  V.  Grundy,  21  Manitoba  559;  Hudon 
V.  Cool,  42  Quebec  Super.  Ct.  228. 

In  Hallstead  v.  Perrigo,  supra,  it  appeared 
that  the  plaintiff  was  duly  authorized  by  the 
defendant  to  sell  the  latter's  land  within  a 
specified  time  but  before  the  expiration  of 
that  time  the  defendant  sold  it  through  the 
instrumentality  of  another  broker.  The  court 
held  that  the  plaintiff  was  entitled  to  rea- 
sonable reimbursement  for  the  services  and 
expenses  which  he  had  rendered  prior  to  the 
defendant's  revocation  of  his  authority,  say- 
ing: "By  the  terms  of  the  document  the 
defendant  agreed  not  to  employ  any  agent 
other  than  the  plaintiff  prior  to  January  1, 
1908,  for  the  purpose  of  selling  the  land 
described  in  the  contract.  The  defendant 
did  not  thereby  disable  himself  from  revok- 
ing the  agency  at  any  time.  Woods  v.  Hart, 
50  Xcb.  497;'  Miller  v.  Wehrman,  81  Neb. 
388;  Walker  v.  Denison,  86  111.  142;  Cham- 
bers V.  Seay,  73  Ala.  372.  The  defendant  had 
the  right  to  sell  his  land  either  bv  his  own 
efforts  or  through  the  agency  of  a  third 
person,  and  the  sale  would  by  operation  of 
law  revoke  the  plaintiff's  authority  to  sell  the 
defendant's  land.  Bissell  v.  Terry,  69  111. 
184;  Walker  v.  Denison,  supra.  If  the  sale 
were  accomplished  independently  of  the  plain- 
tiff's efforts,  the  defendant  would  not  be 
liable  to  plaintiff  for  a  commission,  unless 
the  latter  had  theretofore  produced  a  person 
ready,  able  and  willing  to  purchase  the  real 
estate  upon  the  terms  set  forth  in  the  con- 
tract of  agency.    Tracy  v.  Dean,  77  Neb.  382; 
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Bolton  V.  Coburn,  78  Xeb.  731;  Waterman  v. 
Boltinghouse,  82  Cal.  659;  Sibbald  v.  Bethle- 
hem Iron  Co.  83  N.  Y.  378 ;  Chambers  v.  Seay, 
supra.  The  decisions  cited  by  the  plaintiff 
to  the  effect  that  he  ought  to  recover  a  com- 
mission do  not  sustain  his  argument.  They 
relate  to  instances  where  the  agent  had  pro- 
duced a  purchaser  before  the  defendant  had 
sold  through  agencies  other  than  the  plaintiff, 
or  where  the  contract  provided  the  agent 
should  be  paid  a  commission  if  the  land  were 
sold,  without  regard  to  the  individual  respon- 
sible therefor.  According  to  the  plaintiff's 
petition,  his  agency  had  not  been  revoked 
prior  to  the  date  the  defendant's  land  was 
sold  by  the  rival  broker,  and  therefore  the 
plaintiff  had  performed  services  and  incurred 
expense  in  the  course  of  his  employment. 
These  acts,  in  connection  with  the  defendant's 
agreement  not  to  employ  another  broker  and 
not  to  revoke  the  plaintiff's  authority  prior 
to  January  1,  1908,  created  an  obligation  on 
the  part,  of  the  defendant  to  respect  his  prom- 
ise. If  that  obligation  is  violated,  the  plain- 
tiff may  at  least  recover  the  reasonable  value 
of  services  rendered  and  for  money  properly 
expended  in  furtherance  of  his  employment. 
Chambers  v.  Seay,  supra;  Walker  v.  Denison, 
supra;  Glover  v.  Henderson,  120  Mo.  367; 
Mechem,  Law  of  Agency,  sec.  621;  Evans 
(Ewell)  Agency,  p.  84." 

In  Sill  V.  Ceschi,  167  Cal.  698,  140  Pac. 
949,  it  appeared  that  the  defendant  author- 
ized the  plaintiff  to  sell  his  orchard  within 
thirty  days  from  the  date  of  the  written 
agreement  and  thereafter  until  his  authority 
should  be  canceled  by  ten  days'  notice  in 
writing.  The  plaintiff  obtained  a  purchaser 
for  the  land  but  the  defendant  refused  to 
sell  the  same,  and  the  plaintiff  brought  suit 
for  his  services.  It  was  held  that  the  au- 
thority of  the  plaintiff  could  not  be  revoked 
within  the  thirty  days  if  the  plaintiff  prior 
to  the  attempted  cancellation  had  expended 
money  and  effort  in  seeking  to  find  a  pur- 
chaser, and  that  the  plaintiff  having  procured 
a  customer  within  the  thirty  days  was  en- 
titled to  his  commission. 

In  Blumenthal  v.  Bridges,  91  Ark.  212,  120 
S.  W.  974,  24  L.R.A.(N.S.)  279,  it  appeared 
that  a  broker  was  authorized  to  sell  a  piece  of 
land  within  a  specified  time.  Within  the  time 
specified,  the  owners  sold  it  without  notice  to 
the  broker,  who  after  the  expiration  of  the 
allotted  time  brought  suit  for  the  damages 
thereby  sustained  by  him.  It  was  held  that 
the  contract  expressly  stipulating  for  a  definite 
period  of  time  implied  an  exclusive  right 
to  sell  within  that  time  without  the  right 
of  revocation,  in  the  absence  of  a  reserva- 
tion to  that  effect  and  that  the  sale  by  the 
owners  was  a  breach  of  the  contract.  The 
court  said:  "Where  no  express  or  implied 
agreement  exists  that'  the  agent  shall  be 
retained  for  a  definite  time,  the  power  and 


the  right  of  revocation  coincide.  Such  em- 
ployments are  deemed  to  be  at  will  merely, 
and  may  therefore  be  terminated  at  any  time 
by  either  party  without  violating  contract 
obligations  or  incurring  liability.  The  law 
presumes  that  all  general  employments  are 
thus  at  will  merely,  and  the  burden  of  prov- 
ing an  employment  for  a  definite  period  rests 
upon  him  who  alleges  it.  .  .  .  But  where 
the  agent  has  been  employed  for  a  fixed 
period,  the  agency  cannot  be  rightfully  ter- 
minated before  the  expiration  of  that  period 
at  the  mere  will  of  the  principal,  but  only 
in  accordance  with  some  express  or  implied 
condition  of  its  continuance.  Any  other  ter- 
mination of  such  an  agency  by  the  act  of 
the  principal  will  subject  him  to  liability  to 
the  agent  for  the  damages  he  has  sustained 
thereby.  The  same  author  at  another  plaee 
<§  618)  says:  'When  the  agent  is  employed 
for  a  definite  term,  he  can  be  discharged  with- 
out liability  only  when  there  has  been  a 
breach  of  some  express  or  implied  condition 
of  the  contract  creating  the  agency.'  Now, 
if  the  principal  cannot,  under  a  contract  of 
this  kind,  stipulating  a  definite  time  within 
which  the  sale  may  be  made,  revoke  the 
agency  directly,  it  follows  that  he  cannot  do 
so  indirectly  by  making  the  sale  of  the  prop- 
erty himself,  thereby  putting  it  beyond  the 
power  of  the  agent  to  perform  the  contract. 
The  revocation  of  the  agency,  either  directly 
or  by  making  a  sale  of  the  property,  is  a 
breach  of  the  contract  on  the  part  of  the 
principal,  and  renders  him  liable  to  the  agent 
for  damages  which  the  latter  sustains  there- 
by." 

Where  property  is  put  in  the  hands  of  a 
broker  to  be  sold  within  a  specified  time,  he 
is  entitled  to  recover  on  a  quantum  meruit 
on  a  revocation  of  his  authority  by  the  prin- 
cipal before  the  expiration  of  the  time  speci- 
fied, where  he  has  spent  time  and  money  in 
the  hope  of  finding  a  purchaser  within  the 
period.  Aldous  v.  Swanson,  20  Manitoba 
101;    Aldous  V.   Grundy,   21   Manitoba   559. 

However,  in  Virginia  it  has  been  held  that 
although  the  authority  is  for  a  definite 
length  of  time,  the  principal  may  revoke 
the  same  before  its  expiration,  if  he  does  so 
in  good  faith  and  before  the  broker  has  ob- 
tained a  purchaser.  Perrow  v.  Rixey,  119  Va. 
192,  89  S.  E.  101. 

An  authority  given  to  a  broker  for  a  speci- 
fied time  with  reference  to  real  estate  may  be 
revoked  by  a  new  agreement  entered  into  be- 
tween the  broker  and  his  principal  before  its 
expiration.  Murray  v.  Miller,  112  Ark.  227, 
Ann.  Cas.  1916B  974,  166  S.  W.  536. 

Employment  for  Indefinite  Period, 

Where  there  is  no  express  or  implied  agree- 
ment that  a  real  estate  broker  shall  be  re- 
tained by  his  principal  for  a  definite  period 
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of  time,  the  employment  is  deemed  to  be  at 
will  and  may  be  revoked  at  asy  time,  by 
either  party,  subject  only  to  the  ordinary  re- 
quirements of  good  faith.  Cronin  v.  American 
Security  Ck>.  163  Ala.  533,  50  So.  016,  136 
Am.  St.  Rep.  88;  Alexander  v.  Smith,  180 
Ala.  541,  61  So.  68;  Bodine  v.  Penn  Lumber 
Co.  128  Arlc.  347,  194  S.  W.  226;  Ernst  v. 
Ganahi,  166  Cal.  403,  137  Pac.  256;  Dreyfus 
T.  Kichardson,  20  Gal.  App.  800,  130  Pac. 
161;  Wolber  v.  Chambers,  128  111.  App.  624; 
Pretzel  v.  Anderson,  162  111.  App.  538;  Mc- 
Farland  v.  Boucher,  153  la.  716,  134  N.  W. 
91 ;  Anderson  v.  Howard,  173  la.  4, 155  N.  W. 
261;  Anderson  v.  Shaffer,  87  Kan.  346,  124 
Pac,  423 ;  Chesbrough  v.  Vizard  Invest  Co.  156 
Ky.  149,  160  S.  W.  725;   Howard  v.  Street, 

125  Md.  289,  93  Atl.  023;  O'Connell  v.  Casey, 
206  Mass.  520,  92  N.  E.  804 ;  Wright  v.  Waite, 

126  Minn.  115,  148  N.  W.  50;  Graf,  etc. 
Realty  Co.  v.  Lovell,  180  Mo.  App.  706,  163 
S.  W.  877 ;  Good  v.  Robinson,  194  Mo.  App. 
453,  184  S.  W.  055;  Laux  v.  Hogl,  45  Mont. 
445,  123  Pac.  949;  Newman  v.  Dunleavy,  51 
Mont.  149,  149  Pac.  970;  Maddox  v.  Hard- 
ing,  91  Neb.  292,  135  N.  W.  1019;  O'Hara 
V.  Murray,  144  App.  Div.  113,  128  N.  Y.  S. 
1009;  Myers  v.  Batcheller,  177  App.  Div.  47, 
163  N.  Y.  S.  688;  Harris  v.  Morton,  101  Misc. 
398,  167  N.  Y.  S.  80;  Prendergast  v.  Cord 
Meyer  Co.  156  N.  Y.  S.  750;  Sparks  v.  Grassi, 
165  N.  Y.  S.  519;  Peterson  v.  Bogner,  59  Ore. 
5o5,  117  Pac.  805;  McCallum  v.  Grier,  88  S. 
C.  162,  68  S.  E.  466,  138  Am.  St.  Rep.  1037 ; 
Montgomery  v.  Amsler,  57  Tex.  Civ.  App.  216, 
122  S.  W.  307;  Putnam  Land,  etc.  Co.  v. 
Elser  (Tex.)  159  S.  W.  190;  Martin  v.  Jef- 
fries (Tex.)  172  S.  W.  148;  White  v.  Holman 
(Tex.)  180  S.  W.  286;  Witcher  v.  Adams 
(Tex.)  191  S.  W.  399;  West  v.  Kirby 
Lumber  Co.  (Tex.)  193  S.  W.  172;  Bradley 
v.  Blandin  (Vt.)  100  Atl.  920;  Alexander 
v.  Sherwood  Co.  72  W.  Va.  195,  77  S.  E. 
1027,  49  L.R.A.(N.S.)  985;  Peters  v.  Riley, 
73  W.  Va.  785,  81  S.  E.  530;  Holmes  v.  Lee 
Ho,  16  British  Columbia  66,  15  West.  L. 
Rep.  226,  affirmed  17  West.  L.  Rep.  428.  And 
see  the  reported  case. 

The  foregoing  cases  are  analyzed  and  quot- 
ed from  at  length  infra. 

In  McCallum  v.  Grier,  86  S  C.  162,  68  S.  E. 
466,  138  Am.  St.  Rep.  1037,  it  appeared  that 
the  defendant,  preparatory  to  a  considerable 
absence,  put  her  property  in  the  hands  of  a 
brokerage  firm  for  sale.  On  her  return,  the 
property  not  having  been  sold,  she  revoked 
the  broker's  authority.  Afterwards,  the 
broker  sold  it  to  the  plaintiff,  who  brought 
an  action  for  specific  performance.  The  court 
held  that  the  authority  of  the  broker  having 
been  revoked  before  the  sale  took  place,  the 
action  for  specific  performance  could  not  be 
maintained,  saying:  "As  between  principal 
and  agent,  authority  is  revocable  at  any  time, 
if  not  coupled  with  an  interest.    The  author- 
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ity  of  an  agent  to  represent  the  principal 
depends  upon  the  will  and  license  of  the 
latter.  It  is  the  act  of  the  principal  which 
creates  the  authority;  it  is  for  his  benefit 
and  to  subserve  his  purposes,  that  it  is  called 
into  being;  and  unless  the  agent  has  ac- 
quired with  the  authority  an  interest  in  the 
subject-matter,  it  is  in  the  principal's  in- 
terest alone,  that  the  authority  is  to  be 
exercised.  The  agent,  obviously,  except  in 
the  instance  mentioned,  can  have  no  right 
to  insist  upon  a  further  execution  of  the 
authority,  if  the  principal  himself  desires  it 
to  terminate.  It  is  the  general  rule  of  law, 
therefore,  that  as  between  the  agent  and  his 
principal,  the  authority  of  the  agent  may 
be  revoked  by  the  principal  at  his  will  at 
any  time,  and  with  or  without  good  reason 
therefor,  except  in  those  cases  where  the  au- 
thority is  coupled  with  sufficient  interest  in 
the  agent.  And  this  is  true,  even  though  the 
authority  be  in  express  terms,  declared  to  be 
'exclusive'  or  'irrevocable.'  But  although  the 
principal  has  the  power  thus  to  revoke  the 
authority,  he  may  subject  himself  to  a  claim 
for  damages  if  he  exercises  it,  contrary  to 
bis  express  or  implied  agreement  in  the  mat- 
ter. An  agency  is  sometimes  said  to  be 
irrevocable  when  it  is  conferred  for  a  valua< 
Me  consideration.  It  is  believed,  however, 
that  this  is  only  another  form  of  stating  the 
general  rule  that  it  must  be  coupled  with 
an  interest.  Mechem  on  Agency,  sec.  204. 
A  power  of  attorney  constituting  a  mere 
agency,  is  always  revocable.  It  is  only  when 
coupled  with  an  interest  in  the  thing  itself, 
or  the  estate  which  is  the  subject  of  the  pow- 
er, it  is  deemed  to  be  irrevocable,  as  where 
it  is  a  security  for  money  advanced,  or  is  to 
be  used  as  a  means  of  effectuating  a  purpose 
necessary  to  protect  the  rights  of  the  agent 
or  others.  A  mere  power,  like  a  will,  is  in  its 
very  nature  revocable  when  it  concerns  the 
interest  of  the  principal  alone,  and  in  such 
case,  even  an  express  declaration  of  irrevoca- 
bility will  not  prevent  revocation.  An  inter- 
est in  the  proceeds,  to  arise  as  mere  compen- 
sation, for  the  service  of  executing  the  power, 
will  not  make  the  power  irrevocable.  There- 
fore, it  has  been  held  that  a  mere  employ- 
ment to  transact  the  business  of  the  prin- 
cipal, is  not  irrevocable  without  an  express 
covenant  founded  on  sufficient  consideration, 
notwithstanding  the  compensation  of  the 
agent  is  to  result  from  the  business  to  be 
performed,  and  to  be  measured  by  its  extent. 
In  order  to  make  an  agreement  for  irrevoca- 
bility contained  in  a  power  to  transact  busi- 
ness for  the  benefit  of  the  principal,  binding 
on  him,  there  must  be  a  consideration  for  it, 
independent  of  the  compensation  to  be  ren- 
dered for  the  services  to  be  performed." 

In  O'Hara  v.  Murray,  144  App.  Div.  113, 
128  N.  Y.  S.  1000,  it  appeared  that  real  estate 
brokers  were  employed  by  the  defendants  to 
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Bell  lots.     They  were  able  to  sell  only  two 
lots  in  over  four  months'  time,  in  consequence 
of  which  the  defendants  gave  notice  revoking 
their  authority  to  act.    It  was  held  that  the 
defendants    had    the    right    to    revoke    the 
brokers'  authority  at  will,  inasmuch  as  the 
authority  was  not  coupled  Avith  an  interest, 
and  that  it  was  not  necessary  to  wait  a  rea- 
sonable time  for  them  to  complete  their  per- 
formance.     The  court  said:     "A  contract  for 
tlie  sale  of  land,  or  other  property,  when  not 
coupled  with  an  interest,  may,  if  the  party 
act  in  good  faith,  be  revoked  at  any  time 
before  the  sale  actually  takes  place.     (Ter- 
williger  v.  Ontario,  etc.  R.  Co.  149  N.  Y.  86; 
1  Am.  &  Eng.  Enc.  of  Law  [2d  ed.]  1216.) 
In  the  contract  under  consideration  no  time 
was  fixed  within  which  the  land  had  to  be 
sold.     Therefore,  either  of  the  parties  was 
at  liberty  to  terminate  it  at  will,  subject  only 
t'^  the  ordinary  requirements  of  good  faith. 
T]ie  right  of  the  defendants  to  terminate  their 
authority    was    unrestricted,    provided    they 
acted  in  good  faith  and  not  as  a  mere  device 
to  escape  the  payment  of  commissions.    (Sib- 
bald  V.  Bethlehem  Iron  Ck).  83  N.  Y.  378.) 
The  contract  was  entered  into  on  the  29th 
of  August,  1906;  it  was  not  terminated  until 
January    16,   1907— -over   four   months — dur- 
ing which  time  pl(i  in  tiffs  had  barely  succeeded 
in  selling  two  out  of  two  hundred  and  fifty- 
eight  lots.    Had  they  continued  at  the  same 
rate  they  would  have  sold  six  lots  a  year,  or 
all  of  the  lots  in  forty-three  years.     They 
had  demonstrated  their  inability  to  perform, 
even  though  they  were  entitled  to  a  reasonable 
time  within  which  to  do  so,  and  for  that 
reason  the  defendants  were  justified  in  ter- 
minating the  contract  when  they  did.     But 
the  authority  to  sell  was  not  coupled  with 
an   interest,  and,  therefore,   the  defendants 
could  revoke  it  at  any  time,  if  they  acted  in 
good  faith,  before  the  sale  actually  took  place, 
without  incurring  any  liability  for  a  breach 
of  the  contract.     (Stier  v.  Imperial  L.  Ins. 
Go.  68  Fed.  843.)     When  the  whole  contract 
is  considered  I  do  not  think  it  justifies  read- 
ing into  it  a  provision  to  the  effect  that  it 
could  not  be  terminated  until  a  reasonable 
time  had  elapsed  for  a  sale  of  all  the  lots. 
The  provision  for  the  payment  of  commissions 
on  sales  of  lots  made  by  the  defendants  was 
intended  simply  to  obviate  any  question  as 
to  the  plaintiffs'  right  to  commissions  while 
the  agreement  was  in  force.     It  did  not  en- 
large their  rights  nor  prevent  the  defendants 
from  terminating  the  contract,  if  they  acted 
in  good  faith,  before  the  lots  had  been  sold. 
It  seems  to  me,  therefore,  that  the  demurrers 
as  to  this  defense  should  have  been  overruled." 
In  Maddox  v.  Harding,  91  Neb.  292,  135  N. 
\V.    1019,   it  appeared  that  the  plaintiff,  a 
real  estate  broker  employed  by  the  defend- 
ant to  sell  his  farm,  procured  a  prospective 


purchaser  and  introduced  him  to  the  defend- 
ant with  whom  terms  of  sale  were  agreed 
on.  The  defendant  subsequently  refused  to 
sell  the  property  and  revoked  the  plaintiff^s 
authority.  A  few  days  thereafter  the  de- 
fendant, himself,  sold  and  conveyed  the  land 
in  question  to  the  same  person.  The  court 
held  that  while  the  authoritv  of  a  real  es- 
tate  broker  may  be  terminated  at  will  where 
there  is  no  time  specified,  nevertheless  it  must 
be  done  in  good  faith,  and  where  the  revoca- 
tion is  manifestly  to  avoid  the  payment  of 
a  commission,  the  real  estate  broker  may 
recover  though  the  revocation  takes  place 
before  the  sale  is  completed. 

In  Howard  v.  Street,  125  Md.  289,  93  Atl. 
923,  it  appeared  that  through  the  efforts  of 
a  broker  a  prospective  purchaser  was  ob- 
tained, and  that  while  the  negotiations  were 
pending,  the  owner  revoked  the  broker's  au- 
thority. Subsequently  the  owner  sold  the 
property  to  the  person  thus  procured  by 
the  broker  and  refused  to  pay  a  commission. 
It  was  held  that  while  the  authority  of  a 
real  estate  broker,  not  coupled  with  an  in- 
terest, may  be  revoked  at  any  time,  neverthe- 
less,  if  a  sale  is  made  through  the  broker's 
efforts  before  the  revocation  takes  place,  the 
broker  cannot  be  deprived  of  his  commission. 
The  court  said:  ''It  is  plain,  under  the  de- 
cisions, that  the  authority  in  this  case  w^as 
not  one  coupled  with  an  interest,  nor  con- 
ferred for  a  valuable  consideration.  If  then 
the  principal  has  the  right  to  revoke  the 
agency,  the  correct  interpretation  of  the  above 
cited  cases  establishes  no  more  than  that 
where  facts  show  a  sale  made  by  the  prin- 
cipal to  have  been  the  result  of  the  agent's 
efi'orts,  the  agent  cannot  be  deprived  of  the 
commissions  agreed  upon  if  it  is  established 
that  the  purpose  of  the  principal  was  to  avoid 
the  payment  of  the  commissions  by  withdraw- 
ing the  authority  before  the  sale  was  actually 
consummated.  In  other  words,  in  such  an 
agency  as  here,  the  principal  had  the  absolute . 
right  to  withdraw  the  authority  before  the 
sale  was  made,  and  if  afterwards  he  availed 
himself  of  the  efforts  of  the  agent  and  made 
the  sale  to  the  agent's  customer  he  is  not 
liable  to  the  agent  for  commissions  unless  hia 
withdrawal  w^as  made  in  bad  faith  towards 
the  agent.  Rees  v.  Fellow,  97  Fed.  167,  38 
G.  C.  A.  94;  Cadigan  v.  Grabtree,  186  Mass. 
7 ;  Smith  v.  Kimball.  193  Mass.  582." 

In  Pretzel  v.  Anderson^  162  111.  App.  538, 
it  appeared  that  an  owner  of  real  estate  gave 
to  the  brokers  an  exclusive  agency  to  sell 
it,  subject  to  be  terminated  by  ninety  days' 
notice,  and  later  sent  a  written  notice  ter- 
minating the  agency  forthwith.  Immediately 
after  the  revocation,  the  brokers  secured  a 
prospective  purchaser  who  subsequently 
withdrew.    The  court  held  that  while  the  con- 
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tract  of  employment  was.  not  under  seal,  waA 
without  consideration,  and  could  be  termin- 
ated at  will  in  spite  of  the  ninety  days'  clause, 
the  brokers  might  recover  on  a  quantum 
meruit  if  they  definitely  proved  that  a  certain 
amoimt  of  money  or  energy  was  expended  in 
their  attempt  to  sell  before  they  received 
notice  of  revocation.  The  court  said:  "The 
only  contention  made  by  the  plaintiff  in  error 
which  needs  notice,  is  that  the  original  in- 
strument of  September  23,  1908,  and  the 
'exclusive  agency  and  purchase  privilege'  it 
purports  to  give,  being  without  consideration, 
could  be  terminated  at  any  time,  and  that 
notice  of  revocation,  notwithstanding  the 
terms  of  the  said  instrument,  need  not  be 
given  ninety  days  before  it  took  effect.  The 
contract  is  not  under  seal,  and  was  not  paid 
for  when  given.  It  is  unilateral,  it  is  main- 
tained, and  without  consideration — a  nudum 
pactum,  liable  to  be  revoked  at  will — despite 
its  own  assertion  of  inviolability  except  on 
certain  notice.  .  .  .  The  court  found  that 
after  such  employment  they,  from  time  to 
time,  offered  said  premises  for  sale  to  pros- 
pective customers.  In  other  words,  in  the 
exercise  of  the  business  as  real  estate  agents, 
they  spent  some  time  and  energy  at  least 
in  the  transaction  of  this  business  they  were 
employed  to  do.  This  conforms  to  the  proba- 
bilities in  the  case  of  such  a  contract.  In 
acting  under  it,  it  is  contended,  the  plaintiffs 
must  be  considered  to  have  given  considera- 
tion for  it.  We  do  not  think,  however,  this 
is  a  consideration  which  makes  the  agency 
irrevocable  either  generally  or  for  any  time 
specified  therein.  Had  there  been  definitely 
provefi  a  certain  amount  of  money  or  energy 
expended  in  the  attempt  to  sell  before  the 
notice  of  revocation  was  brought  to  the 
plaintiffs'  attention,  they  might  have  recov- 
ered on  a  quantum  meruit,  but  they  cannot 
use  such  indefinite  proof  t»  justify  a  judg* 
ment  for  compensation  at  an  agreed  figure  for 
services  performed  after  the  revocation  had 
been  notified  to  them  in  negotiating  a  sale 
which  would  not  be  enforceable  by  the  pur- 
chaser." 

Where  a  broker  employed  to  effect  an  ex- 
change of  real  estate  induced  the  owner  by 
false  representations  concerning  the  value  of 
the  property  to  be  received  by  her  to  sign 
a  contract  for  such  an  exchange,  it  was  held 
that  the  owner,  on  learning  of  the  falsity 
of  the  repre^^entations,  was  justified  in  re- 
voking the  broker's  authority  and  was  not 
bound  to  pay  him  a  commission,  although, 
ftfter  such  revocation,  she  subsequently  ex- 
chan^d  her  property  for  other  lands.  North- 
ern Colonization  Agency  v.  Mclntyre,  17  West. 
L.  Rep.  270,  4  Sask.  L.  Rep.  340,"^  17  West.  L. 
Rep.  270. 

In  Holmes  v.  Lee  Ho,  16  British  Columbia 
<Kf  15  West.  L.  Rep.  226,  it  appeared  that  an 


owner  employed  a  broker  to  sell  at  lot  of  land 
at  a  certain  price.  A  few  days  later  the 
broker  brought  the  property  to  the  attention 
of  a  possible  purchaser  and  informed  the 
owner  of  the  fact.  The  owner  raised  his 
price  stating  that  the  price  of  real  estate  was 
going  up,  whereupon  the  broker  again  adver- 
tised the  property  at  an  increased  figure. 
The  person  whose  attention  had  been  called 
to  the  property  subsequently  bought  it  direct 
from  the  owner.  In  an  action  by  the  broker 
to  recover  a  commission  the  court  held  that 
the  owner  had  the  right  to  revoke  the  plain- 
tiff's authority  to  sisU  at  the  price  first 
agreed  on,  saying:  ''I  think  that  what  took 
place  between  the  plaintiff  and  Lon  Poy  on 
the  Saturday  amounted  to  a  listing  of  the 
defendants'  property  at  $6,000,  but  it  was 
open. to  Lon  Poy  to  revoke  the  agency,  and 
this  he  did  before  the  plaintiff  had  put  him- 
self in  a  position  to  claim  a  commissiofi,  for 
at  the  time  Lon  Poy  changed  his  price  Calwell 
had  not  seen  the  property  and  had  not  decided 
to  purchase.  Under  the  circumstances  of 
this  case,  I  do  not  think  that  the  revocation 
of  the  plaintiff's  authority  to  sell  at  $6,000 
was  wrongful — it  is  true  that  the  change  in 
price  was  made  very  soon  after  the  listing — 
but  Lon  Poy  gave  as  his  reason  that  property 
was  going  up— certainly  an  excellent  reason 
— and  Calwell,  the  purchaser,  stated  in  evi- 
dence that  the  prices  of  several  different  prop- 
erties visited  by  him  had  increased  between 
his  first  interview  with  the  agent  and  his 
return  to  the  agent's  ofilce  after  seeing  the 
property." 

In  Cronin  v.  American  Securities  Co.  163 
Ala.  633,  50  So.  915,  136  Am.  St.  Rep.  88, 
it  appeared  that  a  broker  undertook  to  form 
a  syndicate  and  to  sell  to  it  a  body  of  land  to 
be  used  as  a  cemetery  for  colored  persons. 
While  he  was  still  engaged  with  this  under- 
taking, the  owner  told  him  to  drop  the  matter 
and  that  he  would  be  taken  care  of.  The 
owner  subsequently  sold  the  land  and  refused 
to  pay  the  broker  a  commission.  The  court 
held  that  the  broker  could  not  recover,  say- 
ing: ^'In  the  case  now  under  consideration 
there  is  no  pretense  of  interest  in  the  property, 
within  the  meaning  of  the  decisions.  There  is 
no  claim  that,  but  for  the  interference,  that 
plaintiff  would  have  closed  the  contract  with 
the  syndicate  which  he  proposed  to  organize, 
and  no  allegation  of  the  value  of  his  services, 
or  that  they  inured  in  any  way  to  the  advan- 
tage of  the  defendant,  or  tended  in  any  man- 
ner to  the  consummation  of  the  contract 
which  the  defendant  made  with  another  party. 
Said  count  claims  distinctly,  and  only,  the 
amount  agreed  to  be  paid  under  the  contract, 
and  does  not  show  any  facts  tending  to  prove 
a  compliance  with  the  terms  of  the  contract. 
Under  said  contract,  as  originally  made,  if 
it   could   be    called    a    contract    at    all,   the 


344 


CIXK  THIS  VOL.  ANK.  CAS.  1918D. 


plaintiff  was  not  under  any  legal  obligation 
to  do  anything,  but  could  have  abandoned  the 
project,  al  any  time,  without  incurring  any 
liability,  thus  showing  that  there  were  no 
mutual  obligations  to  constitute  a  contract. 
That  being  the  case,  when  the  defendant  noti- 
fied the  plaintiff  to  cease  his  ejOforts  to  form 
a  syndicate  and  sell,  it  was  acting  entirely 
within  its  rights,  and,  as  the  plaintiff  had  no 
irrevocable  rights  under  the  authority  to 
sell,  there  was  no  consideration  to  support 
the  vague  assurance  that  'he  would  be  taken 
care  of,  just  as  if  he  had  made  the  sale.' " 

VV'here  no  time  is  fixed  limiting  the  au- 
thority of  a  real  estate  broker  to  act,  the 
principal  may  revoke  such  authority  after  the 
lapse  of  a  reasonable  time.  McMillan  y. 
Quincey,  137  Ga.  63,  72  S.  E.  606;  Shaw  v. 
Chiles,  9  Ga.  App.  460,  71  S.  E.  746;  Dodge 
V.  Childers,  167  Mo.  App.  448,  161  S.  W.  749. 

Where  a  landowner  contracted  with  two 
real  estate  brokers  to  improve  certain  prop- 
erty and  then  to  sell  it,  and  to  receive  no 
compensation  for  expenses  incurred,  but  in- 
stead, a  specified  share  in  the  proceeds  aris- 
ing from  the  sale,  and  the  brokers  proceeded 
under  the  contract  and  sold  some  of  the  prop- 
erty, it  was  held  that  as  there  was  no  time 
limit  fixed,  they  were  entitled  to  a  reasonable 
time  in  which  to  carry  out  the  agreement,  and 
that  the  owner  did  not  have  the  right,  at  his 
mere  option,  to  revoke  their  authority  during 
that  time.  McMillan  v.  Quincey,  137  Ga. 
63,  72  S.  E.  506. 

Where  a  real  estate  broker  procures  a  pur- 
cliaser  for  property,  under  authority  from 
the  owner,  the  latter  cannot  after  receiving 
the  purchase  money  revoke  the  broker's  au- 
thority so  as  to  deprive  him  of  his  compen- 
sation on  the  ground  that  the  contract  is 
unilateral  and  void  for  want  of  mutuality. 
Watson  V.  Vollentine,  183  111.  App.  669. 

By  a  statute  in  Maine,  the  authority  given 
to  a  real  estate  broker  to  sell  real  estate,  is 
revoked  one  year  from  the  date  thereof  where 
no  specific  time  is  fixed  by  the  agreement 
of  the  parties.  Odlin  v.  McAllaster,  112  Me. 
89,  90  Atl.  1086. 

Authority  Coupled  with  Interest. 

ihe  authority  of  a  real  estate  broker,  when 
coupled  with  an  interest,  cannot  be  revoked. 
An  authority  coupled  with  an  interest  means 
an  interest  in  the  thing  itself  and  not  an 
interest  in  the  proceeds  to  be  obtained  by 
the  execution  of  the  authority.  Mueller  v. 
Goddard,  140  Ky.  238,  130  S.  W.  1083.  And 
see  Martin  v.  Lamkin,  188  III.  App.  431. 

In  the  case  first  cited  it  appeared  that 
real  estate  brokers  were  employed  by  the 
owners  of  a  tract  of  land  to  subdivide  and 
sell  the  same,  to  bear  the  expenses  attendant 
thereon,  and  to  receive  a  certain  portion  of 


the  sales.  Several  sales  were  made,  which 
were  satisfactory  to  the  owners.  At  the  last 
sale,  however,  to  protect  their  interests,  the 
brokers  bought  in  the  balance  of  the  lota 
unsold,  and  the  owners  refused  to  execute 
deeds  for  the  same.  It  was  held  that  the 
brokers  were  not  mere  agents  but  that  their 
agency  was  coupled  with  an  interest  and  that 
they  were  entitled  to  have  the  lots  sold  by 
order  of  the  court  and  the  proceeds  divided 
in  accordance  with  the  terms  of  the  contract. 
The  court  said:  ''The  trial  court  sustained 
a  demurrer  thereto,  evidently  on  the  ground 
that  appellant,  as  agent  of  appellees,  had 
no  right  to  make  the  purchases.  It  is  evident, 
however,  that  appellant  was  interested  in  the 
lots  to  a  greater  extent  than  that  of  a  mere 
agent.  Under  the  contract  it  had  the  right 
to  use  all  reasonable  and  fair  means  to  pro- 
tect this  interest.  We  are  not  disposed,  how^- 
ever,  to  uphold  the  sale  which  was  actually 
made.  The  pleadings  show  that  third  per- 
sons were  prevented  from  bidding  or  per- 
suaded not  to  do  80.  That  being  the  case, 
it  would  not  be  fair  to  either  side  to  hold 
the  sale  to  be  valid.  As  the  time  was  fast 
approaching  when  appellant's  rights  under 
the  contract  would  cease,  and  it  would  be 
entitled  to  receive  onlv  such  sum  as  mav 
have  been  realized  in  excess  of  $6,000,  ap- 
pellant had  the  right  to  advertise  and  con- 
duct the  sale  in  question.  Appellees  had  no 
right  to  interfere  with,  and  prevent  the  sale. 
Though  no  valid  sale  took  place,  this  was  due 
to  the  acts  of  appellees,  and  that  lieing  true, 
appellant  did  not  forfeit  its  rights  under  the 
contract  by  its  failure  to  secure  a  valid  sale 
before  August  10th,  1909." 

An  authority  to  sell  real  estate  under  an 
agreement  that  the  broker  shall  receive  the 
proceeds  thereof  over  and  above  a  certain 
amount,  does  not  constitute  an  authority 
coupled  with  an  interest.  Chase  v.  Chapman, 
89  Kan.  196,  131  Pac.  615. 

In  McKellop  v.  Dewitz,  42  Okla.  220,  140 
Pac.  1161,  62  L.R.A.(N.S.)  266,  it  appeared 
that  the  owners  of  certain  land  made  a 
written  contract  with  a  broker  to  sell  the 
land  in  lots  and  to  receive  a  percentage  of 
the  money  obtained.  The  broker  was  to  pay 
a  part  of  the  interest  on  a  mortgage  on 
the  premises.  It  was  held  that  the  authority 
given  to  the  br<^er  was  not  coupled  with  an 
interest  in  the  real  estate  itself,  the  court 
saying:  "The  interest  created  in  or  conveyed 
to  the  agent  was  a  definite  part  of  the  pro- 
ceeds of  sales,  an  interest  in  the  result — the 
thing  produced  by  the  exercise  of  the  power 
— and  therefore  the  contract  cannot  be  prop- 
erly said  to  be  *a  power  coupled  with  an  in- 
terest.' It  is  true  that,  if  the  agreement  had 
been  fully  completed,  the  agent  might  have 
claimed  under  it  an  interest  in  that  part  of 
the    property    remaining    after    a    sufficient 
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amount  had  been  sold  to  satisfy  the  Beard 
mortgage;  yet  this  particular  interest  "wab 
contingent  and  did  not  vest  upon  the  execu- 
tion and  delivery  of  the  contract.  It  was  not 
Buch  an  interest  as  the  agent  could  have  con- 
veyed in  his  own  name  in  the  event  of  the 
death  of  the  principals.  It  is  equally  clear 
that  there  is  nothing  in  the  terms  of  the 
contract  to  justify  the  claim  tliat  it  was  the 
purpose  or  intention  of  the  parties  to  create 
a  lien  on  the  land  in  favor  of  the  agent  to 
secure  his  stipulated  contingent  commissions, 
as  in  American  Loan,  etc.  Co.  v.  Billings,  58 
Minn.  187,  69  N.  W.  998.  The  most  that  can 
be  claimed  for  this  writing  is  that  it  was 
a  contract  of  employment  and  that  the  rela- 
tion created  by  it  might  be  terminated  at  the 
will  of  the  principal." 

In  Lord  v.  Wapato  Irrigation  Co.  81  Wash. 
561, 142  Pac.  1172,  it  was  held  that  no  vested 
interest  was  given  to  a  broker  by  an  agree- 
ment whereby  the  principal  stipulated  that  if 
he  became  the  owner  of  certain  land  he  would 
appoint  the  broker  sole  and  exclusive  agent 
foi  the  sale  thereof  at  a  stated  commission. 

What  C<mstitute8  Bevocatian, 

A  revocation  of  the  authority  of  a  real 
estate  broker  may  be  implied  from  the  acts 
of  the  parties.  Blumenthal  v.  Bridges,  91 
Ark.  212,  120  S.  W.  974,  24  L.R.A.(N.S.) 
279;  Johnston-Reynolds  Land  Co.  v.  Fuqua, 
105  Ark.  368,  151  8.  W.  693;  Dreyfus  v. 
Richardson,  20  Cal.  App.  800,  130  Pac.  161; 
Schlau  V.  Enzenbaoher,  266  111.  626, 107  N.  E. 
107,  L.R.A.  1915C  576;  Martin  v.  Lamkin, 
188  111.  App.  431;  Frazier  v.  Cox  (Ky.)  125 
S.  W  148;  Dickmann  v.  Treeeler,  175  Mo. 
App.  601, 158  S.  W.  76;  Meek  v.  Hurst  (Mo.) 
191  S.  W.  68;  Hallstead  v.  Perrigo,  87  Neb. 
128,  126  N.  W.  1078;  Larson  v.  Newman,  19 
X.  D.  153,  121  N.  W.  202,  23  L.R.A.(N.S.) 
849;  Granger  Real  Estate  Exch.  v.  Anderson 
(Tex.)    146  S.  W.  262. 

A  sale  of  the  property  made  by  the  owner, 
or  some  one  in  his  behalf,  is  an  implied 
revocation  of  an  authority  given  to  a  real 
estate  broker  with  reference  to  that  property. 
Blumenthal  v.  Bridges,  91  Ark.  212,  120  S. 
W.  974,  24  L.R.A.(N.S.)  279;  Johnston-Rey- 
nolds Land  Co.  v.  Fuqua,  105  Ark.  358,  151 
S.  \V.  693;  Dreyfus  v.  Richardson,  20  Cal. 
App.  800,  130  Pac.  101;  Frazier  v.  Cox 
(Ky.)  125  S.  W.  148;  Dickmann  ▼.  Treseler, 


175  Mo.  App.  601,  158  S.  W.  76;  Hallstead 
v.  Perrigo,  87  Neb.  128,  126  N.  VV.  1078; 
Granger  Real  Estate  Exch.  v.  Anderson 
( Tex. )  145  S.  W.  262.  In  Dickmann  v.  Trese- 
ler,  supra,  it  appeared  that  real  estate  was 
put  in  the  hands  of  a  broker  for  sale  with  a 
provision  that  the  agency  could  be  terminated 
by  ninety  days'  notice  in  writing.  The  brok- 
er, having  been  unable  to  efl'ect  a  sale,  the 
owner  sold  it  three  years  later  without  giving 
notice.  The  court  held  that  where  no  time 
was  specified  within  which  the  broker  might 
act,  the  authority  remained  in  force  for  a 
reasonable  time  only,  and  a  sale  of  the  land 
three  years  later  by  the  owner  was,  ipso 
facto,  a  revocation  of  the  broker's  authority. 

Where  property  is  placed  in  the  hands  of 
a  real  estate  broker  for  sale,  a  subsequent 
sale  of  the  property  to  the  broker  himself 
with  the  full  knowledge  of  the  principal 
operates  as  a  revocation  of  the  agency.  Meek 
▼.  Hurst  (Mo.)  191  S.  W.  68. 

The  authority  given  to  a  firm  of  real  estate 
brokers  to  act  as  agents  in  the  sale  of  real 
estate  has  been  held  to  be  revoked  by  a 
dissolution  of  the  partnership.  8chlau  v.  En- 
zenbacher,  266  111.  626,  107  N.  E.  107,  L.R.A. 
1915C  576;  Larson  v.  Newman,  19  N.  D.  153, 
121  N.  W.  202,  23  L.R.A.  (N.S.)  849 

The  death  of  the  principal  revokes  the 
agency  of  a  real  estate  broker.  Martin  v. 
Lamkin,   188   111.   App.   431. 

Where  property  is  placed  in  the  hands  of 
a  broker  for  sale  within  a  specified  time  and 
thereafter  until  notice  of  withdrawal  is 
given,  it  has  been  held  that  a  letter  of  revo- 
cation of  the  broker's  authority  mailed  to 
but  not  received  by  him,  does  not  constitute 
a  notice  of  withdrawal  and  that  where  the 
broker  obtains  a  purchaser  prior  to  such 
notice,  he  is  entitled  to  recover.  Goddard  v. 
Elliott,  16  British  Columbia  379. 

In  McFarland  v.  Boucher,  153  la.  716,  134 
N.  W.  91,  it  appeared  that  property  was 
placed  in  the  hands  of  a  broker  for  sale  with- 
out any  definite  length  of  time  being  fixed 
within  which  he  was  to  effect  the  sale.  After 
having  put  in  some  time,  the  broker  told  the 
owner  that  he  could  not  sell  the  property. 
The  owner  having  subsequently  disposed  of 
the  property,  the  broker  brought  suit  for  his 
commission.  It  was  held  that  the  act  of  the 
broker  in  stating  that  he  could  not  sell  con- 
stituted a  revocation  and  that  the  agency 
was  thereby  terminated. 
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MeolianioB'  Uens  — >  Persons  Entitled  to 
Iden  —  Fallnre  of  Contract  to  Fix 
Time  of  Payment. 

A  building  contract,  merely  providing  when 
seventy-five  per  cent  of  the  contract  price  is 
payable,  does  not  conform  substantially  to 
Code  Civ.  Proc.  §  1184,  providing  in  effect 
that  such  contracts  must,  by  their  terms, 
declare  that  at  least  twenty-five  per  cent  of 
the  contract  price  shall  be  payable  at  least 
thirty-five  days  after  final  completion;  and 
BO  others  than  the  contractor  furnishing  labor 
and  material  are  entitled  to  lien  for  the  full 
amount  thereof. 

Statement  of  Lien  Claim  —  Snlftelenoy. 

A  claim  of  lien  by  another  than  the  chief 
contractor,  containing  a  statement  of  the  par- 
ticulars required  by  Code  Civ.  Proc.  §  1187, 
with  nothing  contradictory  or  destructive 
thereof,  is  sufficient. 

Variance  betixreen  Claim  and  Proof  — 
Statement  of  Valne  as  Inolndlns 
Profit. 

There  is  no  variance  between  claim  of  lien 
of  subcontractors  for  value  of  work  and  ma- 
terial up  to  cessation  of  labor,  estimated  at 
contract  price,  stated  also  to  be  the  value 
thereof,  and  evidence  that  this  was  the  value 
of  the  work  and  material,  plus  twenty  per  cent 
for  their  profits  as  subcontractors. 

Snficienoy  of  Statement  —  Nan&e  of 
Employer  of  Lien  Claimant. 

Statement  in  claim  of  lien  by  subcon- 
tractors, that  the  contract  made  by  them  with 
F.  &  Co.,  the  contractor,  was  made  bj'  the 
latter  **on  behalf  of  and  for  said  owner,"  does 
not  vitiate  the  claim  as  not  giving  the  name 
of  the  person  by  whom  they  were  employed; 
the  quoted  phrase  being  manifestly  inserted 
on  the  theory  of  the  principal  contract  being 
void  for  failure  to  make  twenty- five  per  cent 
of  the  contract  price  payable  thirty-five  days 
after  completion,  in  which  case  Code  Civ. 
Proc.  §  1184,  provides  that  work  and  material 
by  others  than  the  principal  contractor  shall 
1)e  deemed  done  and  furnished  at  the  instance 
of  the  owner. 

Variance  between  Staten&ent  and  At- 
taclied  Contract. 

-  It  is  no  ground  for  objection  to  claim  of 
lien  by  S.,  stating  that  the  work  done  by  him 
was  under  contract  between  him  and  the  con- 
tractor, that  the  contract,  made  a  part  of  the 
claim  of  lien,  though  signed  in  his  name,  pur- 


ported to  be  a  contract  of  S.  &  Co.,  it  appearing 
by  the  evidence  that  S.  &  Co.  was  merely  a 
name  under  which  S.  was  doing  business,  and 
that  no  one  else  was  interested  therein ;  it  not 
being  necessary  that  the  claim  make  this 
explanation,  but  enough  that  it  asserts  the 
ultimate  fact  that  he  made  the  contract. 

Persons    Entitled    to    Lien  — >  Lending 
Money  to  Pay  Wages. 

One  merely  paying  the  wages  of  a  building 
contractor's  employees,  under  agreement  to 
do  so  and  to  be  repaid  the  same  with  a  com- 
mission, cannot  have  a  lien  for  their  labor; 
he  in  effect  loaning  money  to  the  contractor 
to  enable  him  to  carry  on  the  work,  for  which 
there  can  be  no  lien. 

[See  note  at  end  of  this  case.] 

Same. 

Contract  of  S.  with  F.,  building  contractor, 
whereby  S.  agrees  to  furnish  all  common  and 
carpenter  labor  for  completion  of  building, 
and  to  pay  all  wages  that  may  become  due 
the  carpenters  and  common  laborers,  and  F. 
agrees  for  such  labor  furnished  to  pay  to 
{:$.  each  month,  with  commission,  the  amount 
of  wages  S.  has  paid  to  such  laborers  during 
the  preceding  month,  is  one  to  bestow  lal>or 
on  the  building,  entitling  S.  to  a  lien  for  labor 
furnished  thereunder;  and  not  a  contract  for 
loan  of  money,  though  it  is  provided  F.  shall 
make  out  and  deliver  to  S.  weekly  pay  rolls, 
and  that  it  is  understood  that  all  men  em- 
ployed shall  be  satisfactory  to  F.,  and  that 
he  shall  have  the  right  to  discharge  any  un- 
satisfactory to  him,  and  to  replace  them 
with  others  selected  bv  him. 

[See  note  at  end  of  this  case.] 

Amount    of    RecoTory  —  Person    Fnr- 
nlsMng  Labor  and  Paying  Wages. 

The  value  of  the  labor  furnished  by  a  sub- 
contractor under  contract  to  furnish  the  car- 
penter and  common  labor  to  complete  the 
building,  and  see  that  such  laborers  worked 
when  wanted,  and  attend  to  paying  their 
wages,  for  which  the  subcontractor  is  enti- 
tled to  a  lien,  is  the  amount  of  the  reason- 
able wages  paid  to  the  men,  with  an  addition- 
al sum  for  the  value  of  the  subcontractor's 
services,  which  the  contract  requires  him  to 
perform. 

Interest  Paid  by  Contraotor. 

A  contractor  cannot  increase  the  burden 
of  the  owner  by  an  agreement  with  the  lien 
claimant,  made  after  the  work  is  done,  to 
pay  interest  at  an  increased  rate;  but  in 
such  case,  as  in  any  other,  there  is  right  to 
interest  at  the  legal  rate,  the  amount  owing, 
as  well  as  the  time  of  payment,  being  fixed 
and  certain. 

Appeals  from  Superior  Court,  Fresno 
county:     Aubtin,  Judge. 

Actions  by  Isaac  Sweet  and  by  Brandt  et 
al.,  plaintiffs,  respectively,  against  Fresno 
Hotel  Company,  defendant  in  each  action. 
From  judgment  rendered,  all  parties  appeal. 
The   facts  are   stated   in   the  opinion.     Rb- 

VER8ED. 
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Pnudc  H,  Short,  F.  E.  Cook,  Short  d  Sutn- 
erJond  and  Carl  E.  Lindsay  for  Fresno  Hotel 
Company. 

Johnson  d  Jones  and  C.  W.  Miller  for 
Brandt  et  al. 

Milion  M.  Dearing  for  Isaac  Sweet. 

[790]  Shaw,  J. — The  cases  here  presented 
are  actions  to  foreclose  mechanics'  lienn. 

Ail  the  parties  appealed.  The  appeal  of 
the  plaintiffs,  Brandt  Bros.,  was  presented  in 
case  No.  6915  and  has  been  decided,  the  judg- 
ment having  been  held  good  against  their  at- 
tacks. (Brandt  v  Fresno  Hotel  Co.  173  Cal. 
209,  159  Pac.  434.)  The  appeals  of  the  other 
parties  are  presented  by  the  record  in  this 
case  (No.  7268),  and  will  now  be  considered. 
The  contract  was  made  and  filed  and  the  work 
was  begun  prior  to  the  enactment  of  the 
amendments  of  1911  to  the  mechanic's  lien 
law.  The  rights  of  the  respective  parties  are 
therefore  dependent  on  the  law  existing  before . 
those  [791]  amendments  took  effect,  and  our 
references  to  code  sections  are  to  be  under- 
stood as  referring  to  them  in  their  pre-exist- 
ing form. 

The  Fresno  Hotel  Company  contracted  with 
H.  C.  Farley  &  Co.,  a  corporation,"  for  the 
erection  of  a  building  by  said  Farley  &  Co., 
on  certain  lots  in  the  city  of  Fresno  belonging 
to  the  Hotel  Company.  The  Hotel  Company 
therein  agreed,  in  consideration  of  the  erec- 
tion of  said  building,  "to  pay,  or  cause  to  be 
paid,  to  the  contractor,"  the  sum  of  one  hun- 
dred and  ninety-nine  thousand  five  hundred 
dollars  "at  times  and  in  the  manner  follow- 
ing, to  wit :  Seventy-five  per  cent  of  the  com- 
pleted wok  done  during  the  preceding  month 
to  be  paid  on  the  first  of  every  succeeding 
month."  It  was  also  provided  that  at  the 
final  completion  of  the  M^ork  the  architect 
should  certify  to  that  fact  in  writing  to  the 
contractor,  stating  therein  the  amount  then 
due.  There  were  no  provisions  or  agreements 
for  the  payment  of  the  remaining  twenty-five 
per  cent  of  the  contract  price,  other  than 
those  above  set  forth,  nor  any  statement  that 
the  same  should  be  "payable  at  least  thirty- 
five  days  after  the  final  completion  of  the 
contract,"  as  required  by  section  1184  of  the 
Code  of  Civil  Procedure.  This  contract  was 
dulv  filed  in  the  office  of  the  countv  recorder 
on  December  17,  1910,  before  the  work  there- 
under was  begun.  The  contractor  proceeded 
with  the  erection  of  the  proposed  building 
until  November  15,  1911,  at  which  time  it 
ceased  work  thereon  and  it  has  never  resumed 
the  same.  On  December  21,  1911,  the  Hotel 
Company,  pursuant  to  the  first  clause  of  sec- 
tion llsV  of  the  Code  of  Civil  Procedure,  filed 
in  the  recorder's  office  a  notice  of  cessation 
of  labor  on  the  building. 

On  January  12,  1912,  the  plaintiff,  Sweet, 
filed  in  the  recorder's  office  his  claim  of  lien 
^^nst  the  property  for  certain  labor  per- 


formed and  materials  furnished  for  and  used 
in  the  building,  under  agreements  with  the 
original  contractor.  On  January  15,  1912, 
plaintiffs,  Brandt  Bros.,  filed  their  claim  of 
lien  against  the  property  for  certain  work 
performed  and  materials  furnished  by  them 
.therefor  and  used  therein,  under  agreements 
with  the  contractor.  The  present  actions  are 
for  the  foreclosure  of  these  liens. 

The  court  found  that  the  balance  owing 
to  Sweet  for  the  materials  furnished  and 
labor  performed  by  him  in  the  erection  of  the 
building  was  $3,231.06,  and  that  the  balance 
owing  to  Brandt  Bros,  for  the  labor  performed 
and  materials  [792]  furnished  by  them  in  the 
erection  of  said  building  was  $5,585.65.  Judg- 
ment of  foreclosure  was  duly  rendered  in 
favor  of  the  respective  plaintiffs  for  these 
sums. 

We  will  first  consider  the  appeals  of  the 
Hotel  Company. 

The  judgment  of  the  cpurt  below  was  given 
upon  the  theory  that  the  contract  was  in- 
valid as  to  third  persons  because  of  its  fail- 
ure to  provide  that  one-fourth  of  the  contract 
price  should  not  be  payable  until  thirty-five 
days  after  completion,  and  that  consequently 
the  plaintiffs  w^ere  entitled  to  a  lien  for  the 
full  amount  unpaid  of  the  value  of  their  labor 
and  materials  furnished,  although  the  balance 
unpaid  from  the  owner  to  the  contractor  was 
not  sufficient  to  pay  such  claims  in  full..  Sec- 
tion 1184  expressly  declares  that  if  a  building 
contract  does  not  "conform  substantially" 
to  its  provisions,  "the  labor  done  and  mate- 
rials furnished  by  all  persons  except  the  con- 
tractor shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  and  re- 
quest of  the  person  who  contracted  with  the 
contractor,  and  they  shall  have  a  lien  for  the 
value  thereof."  Our  decisions  uniformlv  hold 
that  where  such  substantial  conformitv  is 
wanting  the  contract  price  does  not  limit 
the  amount  of  the  liability  as  to  liens.  (San 
Diego  Lumber  Co.  v.  Woolredge,  90  Cal.  574, 
678,  27  Pac.  431 ;  Willamette,  etc.  Mfg.  Co.  v. 
Los  Angeles  Colledge  Co.  94  Cal.  229,  234,  29 
•Pac.  629 ;  Merced  Lumber  Co.  v.  Bruschi,  152 
Cal.  372,  92  Pac.  844;  Burnett  v.  Glas,  154 
Cal.  249,  256,  97  Pac.  423;  D.  I.  Xofziger 
Lumber  Co.  v.  Solomon,  13  Cal.  App.  621, 
625,  110  Pac.  474.)  The  Hotel  Company 
claims  that  this  defect  in  the  contract  is 
not  a  lack  of  substantial  conformity  with 
section  1184.  The  argument  is  that  inas- 
much as  the  contract  does  not  declare  that 
the  final  one-fourth  shall  be  paid  prior  to 
the  expiration  of  the  thirty-five  days  after 
completion,  but  is  silent  as  to  the  time  of 
such  payment,  it  does  not  expressly  violate 
the  section,  and  that  the  law  itself  becomes 
a  part  of  the  contract,  with  the  result  that, 
by  force  of  the  statute,  that  instalment  would 
not  l)e  payable  until  thirty-five  days  after 
completion.     We   do   not   so  understand  the 
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provision  in  question.  The  part  of  the  sec- 
tion to  which  all  contracts  must  subBtantially 
conform  reads  as  follows: 

"No  part  of  the  contract  price  shall,  by 
the  terms  of  any  such  contract,  be  made  pay- 
able, nor  shall  the  same  or  any  part  thereof  be 
paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the 
terms  of  the  contract,  [793]  be  made  payable 
in  instalments  at  specified  times  after  the 
commencement  of  the  work,  or  on  the  com- 
pletion of  specified  portions  of  the  work,  or 
on  the  completion  of  the  whole  work;  pro- 
vided, that  at  least  twenty-five  per  cent  ol 
the  whole  contract  price  shall  be  made  pay- 
able at  least  thirty-five  days  after  the  final 
completion  of  the  contract." 

This  language  is  mandatory.  It  does  not, 
as  the  at-gument  assumes,  declare  the  legal 
eflfect  of  such  contract;  it  relates  to  the  terms 
of  the  contracts  and  prescribes  what  such 
terms  shall  be;  its  declaration  is,  in  effect, 
that  such  contracts  must,  by  their  terms, 
declare  that  at  least  twenty-five  per  cent  of 
the  contract  price  shall  he  "payable  at  least 
thirty-five  days"  after  final  completion. 
There  is  a  reason  for  this  requirement.  The 
contract  must  be  filed  in  the  recorder's  office 
so  that  all  laborers  and  other  persons  inter- 
ested may  see  it  and  learn  therefrom  at  first 
hand  the  time  of  payment.  The  purpose  was 
to  have  it  expressed  on  the  face  of  the  con- 
tract and  not  left  to  implication  founded  on 
principles  of  construction  not  universally  un- 
derstood. This  purpose  would  be  defeated  if 
a  failure  to  speak  were  held  innocent  on  the 
theory  proposed  by  the  defendant.  This  con- 
tract contains  an  express  agreement  to  pay 
the  whole  price,  $199,500.  By  the  general 
principles  of  law  whatever  of  this  sum  re- 
mained unpaid  on  final  completion  would  be 
immediately  payable.  A  contract  which  so 
completely  disregards  the  express  provisions 
of  the  section,  which  is  silent  where  it  is  com- 
manded to  speak,  and  which  defeats  one  of 
the  important  objects  sought  to  be  attained 
by  section  1184,  cannot  be  said  to  conform 
substantially  thereto. 

We  can  see  no  substantial  objection  to  the 
form  of  the  respective  claims  of  lien.  They 
each  state  clearly  the  demand  of  the  claimant, 
less  just  credits  and  offsets,  the  name  of  the 
owner  of  the  property  and  of  the  contractor 
by  whom  the  claimant  was  employed  and  to 
whom  he  furnished  the  material,  the  terms, 
the  time  given  and  conditions  of  the  contract 
to  do  the  work  and  furnish  the  materials 
and  a  description  of  the  property  charged 
with  the  lien.  Section  1187,  which  prescribes 
the  form  of  such  claim,  requires  nothing  more 
than  the  particulars  above  enumerated  and  a 
claim  which  conforms  to  these  requirements 
must  be  held  sufficient.  They  contain  nothing 
that  is  con  trad  ictorv  or  destructive  of  the 
essential  particulars  above  enumerated. 


[794]  There  was  no  variance  between  the 
claim  of  lien  of  Brandt  Bros,  and  the  proof  in 
support  of  their  claim.  Their  claim,  though 
inaptly  expressed,  in  effect  was  for  the  value 
of  the  work  done  and  material  furnished  by 
them  up  to  the  time  of  the  cessation  of  labor, 
estimated  at  the  contract  price  which,  the 
claim  also  states,  was  the  value  thereoL 
There  was  evidence  that  this  amount  waa  the 
actual  value  of  the  work  and  materials,  plus 
twenty  per  cent  for  their  profit  as  subcon- 
tractors. The  court  below  allowed  nothing 
for  the  profit,  but  did  allow  for  the  value 
less  the  profit..  This  was  sufficient  to  sup- 
port the  claim  and  the  judgment.  The  state- 
ment in  the  claim  of  Brandt  Bros,  that  the 
contract  made  by  them  with  Farley  &  Co. 
was  made  by  the  latter  "on  behalf  of  and 
for  said  owner,"  does  not  vitiate  the  claim. 
The  name  of  the  contractor  is  plainly  given 
and  the  phrase  quoted  was  manifestly  in- 
serted to  give  point  to  the  theory  that  the 
contract  was  void  because  of  the  failure  to 
make  twenty-five  per  cent  payable  thirty-five 
days  after  completion.  In  such  case  the  stat- 
ute declares,  as  before  stated,  that  the  work 
and  materials  shall  be  deemed  to  have  been 
done  and  furnished  at  the  instance  of  the 
owner.  It  cannot  be  said  that  because  of  this 
phrase  the  name  of  the  person  by  whom  the 
claimants  were  employed  is  not  given. 

The  claim  of  Isaac  Sweet  states  that  the 
work  bestowed  by  him  on  the  building  was 
done  under  three  written  contracts  between 
him  and  H.  C.  Farley  &  Co.,  the  contractor. 
The  technical  objection  is  made  that  these 
contracts,  which  were  made  a  part  of  the 
claim  of  lien  as  filed,  purport  to  be  contracts 
of  ''Isaac  Sweet  &  Co."  or  "I,  Sweet  &  Co.." 
while  they  are  signed  only  by  Isaac  Sweet  and 
H.  C.  Farley  &  Co.  and  that  they  do  not  sup- 
port a  claim  of  lien  by  Isaac  Sweet  alone. 
The  claim  of  lien  directly  asserts  that  the 
contracts  mentioned  were  each  made  by  Isaac 
Sweet.  They  are  signed  by  Isaac  Sweet,  not 
by  Isaac  Sweet  &  Co.  This  is  fully  explained 
by  the  evidence  that  'Isaac  Sweet  ft  Co."  was 
merely  a  name  under  which  Isaac  Sweet  was 
doing  business  and  that  no  one  else  was  in- 
terested in  that  business.  They  were  there- 
fore the  contracts  of  Isaac  Sweet  alone  and 
were  correctly  described  as  such  in  the  claim 
of  lien.  It  was  unnecessary  to  make  the  ex- 
planation a  part  of  the  statement  of  the 
claim.  The  assertion  of  the  ultimate  fact 
that  Isaac  Sweet  made  the  contracts  was 
sufficient. 

[796]  One  of  these  contracts  was  made 
on  April  1,  1911,  upon  which  the  court  below 
allowed  a  lien  of  $628.30.  After  reciting 
the  previous  contracts  of  February  1st,  which 
Sweet  had  partly  performed  and  by  whicn 
he  had  earned  $358.58  more  than  had  been 
paid  to  him  and  declaring  that  the  same 
was  canceled,  saving  the  debt  for  $358.58  and 
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a  lien  to  Sweet  on  the  building  therefor, 
this  contract  proceeds   as   follows: 

"In  consideration  of  the  above  release  and 
cancellation,  and  of  the  further  payments 
and  considerations  hereinafter  mentioned, 
Isaac  Sweet  hereby  assumes  and  agrees  to 
pay  all  of  the  wages  due  to  carpenters  and 
common  laborers  employed  in  the  erection  of 
the  Fresno  Hotel,  until  the  same  is  complet- 
ed: which  said  amount  shall  be  returned  to 
Isaac  Sweet  in  the  manner  as   follows: 

"Seventy-five  per  cent  of  the  amount  of  the 
payrolls  each  month,  together  with  ten  per 
cent  commission  on  each  weekly  pay-rolU  pay- 
able on  the  following  month  between  the  1st 
and  5th  of  the  month  and  the  balance  twenty- 
five  per  cent,  thirty-five  days  after  the  ac- 
ceptance and  completion  of  the  building, 
weekly  pay-rolls  to  be  made  out  by  Farley 
&  Company  and  signed  by  them  and  delivered 
to  said  Isaac  Sweet  each  week,  Farley 
&  Company  to  have  the  right  to  hire  and 
discharge  any  and  all  men  but  their  names 
shall  be  placed  on  the  payrolls  when  em- 
ployed. Sweet  to  act  in  the  capacity  of 
superintendent  and  to  see  that  the  work 
progresses." 

This,  on  its  face,  is  not  a  contract  by 
Sweet  to  perform  labor  on  the  building  or 
to  have  labor  performed  thereon  by  others 
in  his  employment.  It  is,  on  his  part,  an 
agreement  to  assume  and  pay  all  wages  due 
to  certain  classes  of  laborers  employed  on  the 
building,  and  on  the  part  of  Farley  &  Co. 
an  agreement  to  return  to  him  the  money 
advanced  for  that  purpose.  The  laborers  to 
be  paid  thereunder  were  to  be  hired  and  dis- 
charged by  Farley  &  Co.,  who  was  to  make 
out  weekly  pay-rolls  for  Sweet's  information 
as  to  the  amount  to  be  paid  to  the  men. 
So  far  as  the  work  is  concerned,  Sweet's  only 
function  was  to  act  aa  superintendent  and 
to  pay  the  wages  due  from  the  contractor  to 
the  men.  He  was  not  the  employer.  In 
effect  he  was  loaning  money  to  the  contrac- 
tor and  performing  service  as  superintendent 
of  the  work,  for  which  service  he  was  to  re- 
ceive an  amount  equal  to  ten  per  cent  of  the 
wages  earned  by  the  men.  The  law  does  not 
allow  a  lien  for  money  loaned  to  a  building 
contractor  to  enable  him  to  [796]  carry  out 
his  contract.  (Grodeffroy  v,  Caldwell,  2  Cal. 
489,  56  Am.  Dec.  360.)  The  lien  claim  states, 
with  respect  to  this  contract,  that  it  is  for 
'^carpenter  labor  and  common  labor"  per- 
formed under  it.  This  must  be  understood 
to  refer  to  the  labor  performed  by  the  men 
employed  by  Farley  &  Co.  and  whose  wages 
Sweet  paid.  It  does  not  cover  compensation 
for  his  own  services  as  superintendent.  It 
follows,  therefore,  that  the  claim  did  not 
embrace  anything  for  which  he  was  entitled 
to  a  lien  and  none  should  have  been  allowed 
thereunder. 

The  defendant  claims  that  the  same  rule 


should  apply  to  the  contract  made  on  June 
1,  1911.  By  the  contract  of  June  1st,  Sweet 
expressly  "agrees  to  furnish  all  common  labor 
and  carpenter  labor  necessary  to  the  con- 
struction and  completion  of  said  building  and 
to  pay  all  wages  that  may  become  due 
to    the    carpenters    and    common    laborers, 

.  .  .  paying  such  laborers  weekly  or  at 
such  other  times  as  their  wages  may  become 
due."  Farley  &  Co.  agreed  "for  such  labor 
furnished  in  the  erection  of  said  building"  to 
pay  to  Sweet,  between  the  first  and  fifth  day 
of  each  month,  the*  amount  of  the  wages 
Sweet  had  paid  to  such  laborers  during  the 
preceding  month.  The  contract  further  de- 
clares that  Farley  &  Co.  shall  make  out  week- 
ly pay-rolls  and  deliver  the  same  to  Sweet  at 
the  end  of  each  week,  and  that  it  was  "under- 
stood that  all  men  employed  upon,  in,  and 
about  the  building  shall  be  satisfactory  to 
said"  Farley  &  Co.  "and  that  they  shall  have 
the  right  at  any  and  all  times  to  discharge 
anyone  not  satisfactory  to  them  and  to  re- 
place the  same  by  persons  selected  by  them- 
selves." We  cannot  agree  to  the  proposition 
that  this  contract  was  a  mere  reiteration 
or  renewal  of  the  previous  contract  of  April 
1,  1911.  Its  language  was  different  from 
the  previous  contract  in  a  very  important 
particular,  and  was  presumably  made  so 
with  the  purpose  of  changing  its  effect. 

It  may  be  true,  as  contended  by  the  defend- 
ant, that  the  actual  mode  of  carrying  on  the 
work  and  paying  the  men  after  June  1st  did 
not  differ  materially  in  appearance  from  that 
practiced  before  June  1st.  But  this  similarity 
was  not  fatal  to  the  validity,  or  destructive  of 
the  effect,  of  the  new  contract.  The  old  con- 
tract was,  in  effect,  an  agreement  by  Sweet  to 
advance  money  to  pay  the  debts  owing  by 
Farley  &  Co. ;  the  new  one  was  an  agreement 
by  him  to  bestow  labor  [797]  upon  the  build- 
ing, hiring  the  men  himself  and  paying  their 
wages.  It  was  a  lawful  contract,  for  a  law- 
ful purpose.  He  had  the  lawful  right  to 
make  it,  notwithstanding  the  fact  that  the 
effect  was  to  give  him  a  right  to  a  lien 
under  the  mechanic's  lien  law  which  he  did 
not  have  under  the  contract  of  April  Ist.  The 
evidence  showed  that  he  actually  did  select 
and  hire  the  men  and  superintend  them  in 
the  work  under  the  contract  of  June  Ist. 
The  provision  that  Farley  &  Co.  should  have 
the  right  to  discharge  men  that  were  not 
satisfactory  to  it  and  to  replace  them  by 
other  persons  selected  by  itself  did  not  make 
it  the  employer  of  the  new  men  thus  selected ; 
it  merely  empowered  it  to  make  the  selection 
of  the  men  to  be  employed  by  Sweet.  We 
think  the  plaintiff.  Sweet,  was  entitled  to  a 
lien  for  the  value  of  the  labor  furnished  under 
this  contract. 

The  main  point  urged  in  support  of  the 
appeal  by  Sweet  is  that  the  court  erred  in 
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refusing  to  allow  him  a  lien  for  the  ten  per 
cent  upon  the  pay-rolls  which  he  was  to  re- 
ceive by  virtue  of  his  contracts  with  Farley 
&  Co.  of  April  Ist  and  June  1st,  respectively. 
As  we  have  concluded  that  Sweet  was  en- 
titled to  nothing  under  the  contract  of  April 
1st,  the  objection  is  immaterial  with  respect 
to  that  contract.  We  are  of  the  opinion  that 
the  point  is  well  taken  with  regard  to  the 
labor  bestowed  upon  the  contract  of  June 
Ist.  It  appears  from  what  we  have  already 
said  that  Sweet's  relation  to  Farlev  &  Co. 
under  that  contract  was  that  of  a  subcon- 
tractor to  furnish  labor  of  certain  kinds  for 
the  erection  of  the  building.  The  contract 
contemplated  some  services  by  him.  He  was 
obliged  to  hire  the  men,  see  that  they  worked 
on  the  building  when  wanted  and  attend  to 
the  paying  of  wages.  For  the  labor  furnished 
in  this  manner  he  was  to  receive  a  sum  equal 
to  the  amount  of  the  monthly  pay-roll  plus 
ten  per  cent.  He  was  entitled  under  the  law 
to  the  value  of  the  labor  furnished.  Under 
a  contract  of  that  kind  the  true  vAlue  of 
the  labor  furnished  would  be  the  amount  of 
the  reasonable  wages  paid  to  the  men,  with 
an  additional  sum  for  the  value  of  the  serv- 
ices of  the  subcontractor  which,  as  above 
stated,  it  required  him  to  perform.  For  this 
aggregate  value  he  was  entitled  to  a  lien. 
His  right  thereto  is  as  clear  as  would  be  that 
of  a  subcontractor  for  construction  to  claim 
a  lien  for  more  than  the  actual  market  value 
of  the  materials  purchased  by  him  and  used 
in  the  building.  There  was  evidence  to  the 
[798]  effect  that  ten  per  cent  of  the  pay-roll 
was  a  reasonable  charge  for  the  contractor 
under  such  contract.  The  defendant  does 
not  point  out  any  evidence  to  the  contrary. 
It  also  appeared  that  the  wages  paid  were 
the  usual  wages  current  in  that  vicinity.  The 
court  should  have  found  the  reasonable  value 
by  adding  ten  per  cent  to  the  amount  of  the 
pay-roll  as  the  contract  provided.  It  con- 
cluded, as  matter  of  law,  that  Sweet  was 
entitled  to  nothing  more  than  his  actual  out- 
lay for  wages  and  in  pursuance  of  that  the- 
ory it  found  that  the  reasonable  value  of  the 
work  done  under  that  contract  was  $2,244.10, 
being  the  amount  of  the  wages  paid  to  the 
men.  The  amount  should  have  been  $224.41 
more. 

In  October,  1911,  after  the  labor  claimed 
for  by  Sweet  had  all  been  furnished,  he  made 
a  settlement  with  Farley  &  Co,  whereby  the 
latter  agreed  to  pay  him  ten  per  cent  interest 
on  the  balance  due  him.  The  court  properly 
refused  to  allow  interest  at  this  rate.  The 
lien  is  statutory  and  it  extends  only  to  the 
value  of  the  labor  and  materials  bestowed 
upon  the  building.  A  contractor  has  no  au- 
thority to  increase  the  burden  of  the  owner 
by  an  agreement  with  a  lien-claimant,  made 
after  the  work  is  done,  to  pay  interest  at 
an  increased  rate.    The  court,  however,  erred 


in  refusing  to  allow  any  interest.  The  amount 
owing  to  Sw^eet,  as  well,  as  its  time  of  pay- 
ment, was  fixed  and  certain.  Interest  at 
seven  per  cent  should  have  been  allowed  there- 
on from  the  time  it  became  due  up  to  the  time 
of  judgment.  (Burnett  v.  Glas,  154  Cal.  249, 
260,  97  Pac.  423;  Pacific  Mut.  L.  Ins.  Co. 
V.  Fisher,  106  Cal.  224,  233,  39  Pac.  758.) 

The  result  of  our  conclusions  is  that  the 
judgment  is  correct  so  far  as  the  lien  of 
Brandt  Bros,  is  concerned,  that  the  lien  of 
Sweet  was  unwarrantablv  increased  bv  in- 
eluding  therein  the  sum  of  $628.30  under  the 
contract  of  April  1,  1911;  that  the  amount 
allowed  under  the  contract  of  June  1,  1911, 
should  be  increased  by  adding  the  sum  of 
$224.41,  making  a  total  of  $2,468.51;  and 
that  the  court  should  have  allowed  interest 
thereon  at  seven  per  cent  from  August  5, 
1911,  and  interest  on  the  sum  of  $358.58  ad- 
mitted to  be  due  under  the  contract  of 
February  1,  1911,  from  August  1,  1911.  This 
day,  it  may  be  explained,  was  fixed  by  the 
parties  in  a  subsequent  agreement  as  the 
date  on  which  interest  should  begin  on  the 
February  contract,  otherwise  it  would  have 
begun  at, an  earlier  date.  The  facts  appear 
with  sufficient  certainty  in  the  findings 
[799]  to  authorize  a  judgment  to  be  entered 
in  accordance  with  these  conclusions.  There 
is  therefore  no.  necessity  for  remanding  the 
case  for  another  trial.  The  proper  result  can 
be  reached  by  directing  a  modification  of  the 
judgment.  Since  both  parties  succeed  in  part 
on  their  appeals,  the  costs  should  be  divided 
equally  between  them.  Although  the  judg- 
ment in  favor  of  Brandt  Bros.,  is  upheld,  we 
think  that  as  the  cases  were  ccmsolidated 
and  the  judgment  for  both  parties  was  made 
in  one  entry,  the  entire  judgment  should 
be  recast  by  the  court  below. 

The  judgment  is  reversed  and  the  case  is 
remanded  with  directions  to  the  court  below 
to  enter  a  judgment  of  foreclosure  in  favor 
of  Brandt  Bros,  for  the  amount  found  due 
them  including  interest  up  to  the  date  of 
such  judgment,  and  in  favor  of  the  plain- 
tiff Sweet  in  accordance  with  this  opinion. 
It  is  further  ordered  that  the  plaintiff  Isaac 
Sweet  and  the  defendant  shall  each  pay  one- 
half  of  the  cost  of  these  appeals. 

Sloss  and  Lawlor,  JJ.,  concurred. 

Hearing  in  Bank  denied. 
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Introductorif. 

The  purpose  of  this  note  is  to  collect  and 
discuss  the  cases  considering  the  question  of 
the  lending  of  money  to  a  contractor  as  giv- 
ing a  right  to  a  mechanic's  lien  or  as  en- 
titling the  lender  to  recover  the  amount  ad- 
vanced in  an  action  on  the  contractor's  bond. 
The  decisions  involving  the  right  of  one  fur- 
nishing labor  or  material  to  sue  on  a  bond 
given  by  a  contractor  to  a  property  owner 
are  reviewed  in  the  note  to  Cleveland  Hetal 
Roofing,  etc.  Co.  v.  Gaspard,  Ann.  Cas.  1916A 
754. 


Right  to'  Mechanic^a  Liet^. 

It  seems  to  be  well  settled  that  statutes 
authorizing  mechanics'  liens  in  favor  of  those 
furnishing  labor  or  material  for  construction 
work  do  not  extend  to  loans  of  money  made 
to  contractors  notwithstanding  the  money  is 
used  to  procure  labor  or  material  or  other- 
wise to  aid  in  the  prosecution  of  the  work. 
New  York  Cent.  Trust  Co.  v.  Bridges,  67  Fed. 
753,  16  U.  S.  App.  115,  6  C.  C.  A.  539;  Hack- 
feld  V.  Hilo  R.  Co.  14  Hawaii  448;  First 
Municipality  v.  Bell,  4  La.  Ann.  121;  Bed 
River  Valley  Bank,  etc.  Co.  v.  Louisiana  Pe- 
trolithi<;  Const.  Co.  (La.)  77  So.  763;  Evans 
V.  Lower,  67  N.  J.  Eq.  232.  58  Atl.  294 ;  Wil- 
Hams  V.  Bradford  (N.  J.)  21  Atl.  331; 
Uvalde  Asphalt  Paving  Co.  v.  New  York,  191 
X.  Y.  244,  84  N.  E.  83,  reversing  113  App. 
Div.  916,  100  N.  Y.  S.  1147;  Hamilton  v. 
Stilwangh,  5  Ohio  Cir.  Dec.  324,  11  Ohio 
Cir.  Ct.  182;  McDonald  v.  Charleston,  etc.  R. 
Co.  93  Tenn.  281,  200,  24  S.  W.  252 ;  Mellon 
V.  Morristown,  etc.  R.  Co.  (Tenn.)  35  S.  W. 
464;  Lunsford  v.  Wren,  64  W.  Va.  458,  63 
S.  E.  308.    And  see  the  reported  case. 

Thus  in  Xew  York  Cent.  Trust  Co.  v. 
Bridges,  57  Ffed.  753,  16  U.  S.  App.  115,  6 
C.  C.  A.  539,  where  it  appeared  that  a  railroad 
company  deposited  a  sum  of  money  to  the 
credit  of  the  contractor  constructing  its  road 
which  was  used  in  carrying  on  the  work,  it 
was  held  on  the  draft  representing  the  fund 
being  protested  that  the  holder  had  not  ac- 
quired a  lien  on  the  railroad  property  by  rea- 
son of  the  fact  that  the  money  obtained  was 
used  to  pay  for  labor  and  material  necessary 
to  the  road's  construction,  the  court  saying: 
**The  fact  that  the  money  on  the  draft  was 
deposited  to  the  credit  of  Eager,  and  was  used 
hy  him  to  pay  for  labor  and  material  in  the 
construction  of  the  road,  cannot  by  any  theory 
of  law  give  to  the  holder  of  the  draft  a  lien 
under  the  Act  of  1883.  It  makes  the  holder 
simply  a  general  creditor  of  the  company, 
and  entitled  to  share  in  the  proceeds  after 
those  who  have  liens  upon  the  property  shall 
have  been  paid,  if  any  surplus  remains." 

In  Hackfeld  v.  Hilo  R.  Co.  14  Hawaii  448, 
wherein  it  appeared  that  money  was  loaned 


to  a  subcontractor  engaged  in  railroad  con- 
struction work,  it  was  said:  ''The  ruling  of 
the  court  below  to  the  effect  that  the  plain- 
tiff has  no  lien  upon  the .  defendant's  rail- 
road for  the  cash  advanced  by  it  to  Elderts 
with  which  the  latter  was  to  pay  for  the  la- 
borers engaged  in  the  grading,  was,  we  think, 
correct.  Cash  advanced  for  that  purpose  was 
not,  within  the  meaning  of  the  statute,  ma- 
terial to  be  used  in  the  construction  of  the 
road-bed   nor  was   it   labor." 

In  First  Municipality  v.  Bell,  4  La.  Ann. 
121,  a  mechanic's  lien  was  claimed  by  one 
who  had  loaned  money  to  a  contractor  en- 
gaged in  erecting  a  building.  The  Mechanic's 
Lien  Law  then  in  force,  as  quoted  in  an  of- 
ficial headnote,  conferred  *'on  mechanics,  la- 
borers, and  furnishers  of  materials  a  privilege 
on  the  amount  due  by  the  proprietor,  and 
a  privilege  on  the  building."  The  court  said: 
"Only  one  of  the  creditors  of  Bell,  whose 
claims  M^ere  rejected  by  the  district  judge, 
has  appealed.  Judson's  claims  was  not  for 
labor  or  materials;  but  arose  from  a  loan 
of  money  to  the  contractor.  He  obtained  a 
judgment  against  Bell,  and  made  a  seizure 
under  fieri  facias  in  the  hands  of  the  plain- 
tiff, in  February,  1848.  His  claim  is  not 
within  the  statute  of  1844.  He  had  no  right 
against  the  plaintiff  by  reason  of  the  nature 
of  his  debt.  The  anticipated  payments  are 
valid  against  him.  He  could  only  acquire 
such  privilege  as  results  from  a  seizure  under 
execution;  and  as  the  entire  fund  due  to 
his  debtor  was  absorbed  by  the  claims  of 
creditors  who  were  within  this  statute,  his 
pretentions  to  participate  in  the  fund  were 
properly  rejected." 

In  Uvalde  Asphalt  Paving  Co.  v.  New  York, 
101  N.  Y.  244,  84  X.  E.  83,  modifying  113 
App.  Div.  916,  100  N.  Y.  8.  1147,  it  was  said: 
"It  was  conceded,  in  effect,  that  of  that  sum 
$2,500  represented  moneys  advanced  to  the 
appellants  by  the  plaintiff,  in  order  that  they 
might  execute  their  contract  with  the  city. 
.  .  .  The  action  was  in  equity  and,  under 
the  circumstances  of  the  case,  I  think  it 
was  within  the  discretionary  power  of  the 
court  to  allow  the  plaintiff  to  amend  its 
pleading.  But  the  amendment  could  not 
operate  to  cure  the  infirmity  in  the  notice  of 
lien,  in  so  far  as  it  claimed  a  lien  upon  the 
fund  for  the  cash  advanced,  or  loaned,  to  the 
contractors.  The  statute  gives  no  right  to 
file  a  lien  for  moneys  loaned." 

In  Lunsford  v.  Wren,  64  W.  Va.  458,  63 
8.  E.  308,  wherein  it  appeared  that  a  con- 
tractor engaged  in  the  construction  of  a 
church  edifice  advanced  money  to  a  contractor 
laying  the  foundation  for  the  building,  the 
court  said :  "With  respect  to  Withrow  &  Co.'b 
lien,  one  item  in  the  account  allowed  by  th-j 
commissioner,  and  excepted  to  is  *$499.10, 
advanced  Lunsford.*  Withrow  &  Co.  claimed 
before  the  commissioner  that  this  item  was 
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paid  Lunsford,  not  by  virtue  of  their  con- 
tract, but  by  way  of  advancemeut  to  Wren 
[president  of  the  board  of  trustees  of  the 
church  J  and  his  cotrustees,  and  as  a  matter 
of  favor  and  friendship,  and  that  they  had 
not  assumed,  as  defendants  claimed,  perform- 
ance of  the  Lunsford  contract.  This  being 
the  fact,  the  statute  gives  them  no  lieu 
therefor.  Such  advancement,  perhaps,  would 
give  them  an  action  at  law,  against  Wren 
and  others,  for  money  advanced,  but  not  a 
mechanic's  lieu/* 

Nor  do  mechanic's  lien  statutes  extend  to 
materialmen  so  as  to  create  a  lien  in  favor 
of  the  lender  on  the  material  after  it  has 
been  sold  by  tlie  materialmen  to  a  third 
person  for  incorporation  into  a  building.  Hay 
County  Sav.  Bank  v.  Cramer,  64  Mo.  App. 
5S7.  In  that  case  the  court  said:  ''The 
statute. was  designed  for  the  sole  benefit  of 
the  laborer  or  materialman  for  his  own 
personal  protection.  It  cannot  be  made  to 
do  service  for  those  wh6  may  have  claims 
against  him.  It  does  not  give  it  to  his  as- 
signees but  to  the  laborer  or  the  materialman 
himself." 

In  an  abstract  of  the  opinion  in  O'Connell 
v.  National  Surety  Co.  186  111.  App.  458, 
it  is  said:  "Where  the  surety  company,  tak- 
ing over  the  work  on  a  public  contract  under 
an  assignment  by  the  contractor  for  whom  it 
was  surety,  induced  a  materialman,  who  had 
advanced  money  to  the  contractor  to  pray 
labor,  to  withdraw  his  lien  for  such  advance 
and  for  material  claims  under  a  promise  to 
pay  his  claim  in  full  out  of  any  surplus 
remaining  on  the  completion  of  the  work 
after  payment  of  other  claims,  such  material- 
man has  an  equitable  lien  on  the  surplus 
to  the  extent  of  his  claim,  which  may  be  en- 
forced in  equity  on  a  bill  of  interpleader 
filed  against  him  and  the  surety  company 
by  the  county  treasurer." 

It  has  been  held  that  freight  prepaid  on 
the  materials  shipped  to  a  principal  con- 
tractor for  construction  work  by  a  material- 
man is  properly  allowed  as  part  of  the  pur- 
chase price  of  the  materials  for  which  amount 
a  mechanic's  lien  on  the  property  attaches. 
Barker,  etc.  Lumber  Co.  t.  Marathon  Paper 
Mills  Co.  146  Wis.  12,  130  N.  W.  866,  36 
L.R.A. (N.S.)  875,  wherein  the  court  said: 
''But  one  further  question  requires  considera- 
tion. The  Marshall-Wells  Hardware  Com- 
pany do  business  at  Duluth,  Minn.,  and  as  a 
convenience  to  Painter  they  advanced  the 
freight  on  the  hardware  which  they  sold  and 
shipped  to  him,  amounting  to  $72.81,  and  the 
court  allowed  this  amount  on  the  theory  that 
it  was  in  substance  a  part  of  the  purchase 
price  of  the  materials.  It  is  objected  that 
it  was  not  agreed  in  advance  that  the  freight 
charges  were  to  be  part  of  tlie  price  of  the 
goods.  Looking  at  the  substance  of  things 
rather  than  their  names,  we  think  that  the 


item  was  properly  allowed  as  a  part  of  the 
purchase  price  of  the  material,  although  it 
may  be  called  an  advance  of  money.  Had  the 
contract  been  to  deliver  the  goods  in  Wausau, 
freight  prepaid,  the  plaintiffs  would  unques- 
tionably have  added  the  freight  to  the  pur- 
chase price,  and  it  would  have  as  unquestion- 
ably been  allowed.  The  exact  form  of  the 
transaction  cuts  little  figure.  We  think  the 
amount  was  properly  allowed  as  part  of  the 
delivered  purchase  price." 

Right  to  Recover  on  Bond. 

A  person  lending  money  to  a  contractor 
may  not  recover  the  amount  in  an  action 
on  the  qpntractor's  bond  given  to  secure  the 
payment  of  persons  performing  labor  or  fur- 
nishing material  but  wherein  no  stipula- 
tion is  made  as  to  the  lending  of  money  to 
the  contractor,  notwithstanding  the  funds  are 
used  in  procuring  labor  or  material  for  carry- 
ing on  the  work.  U.  S.  v.  Bundle,  107  Fed. 
227,  46  C.  C.  A.  251,  62  L.R.A.  505;  Harda- 
way  v.  National  Surety  Co.  211  U.  S.  652, 
29  S.  Ct.  202,  53  U.  S.  (L.  ed.)  321,  agimUng 
150  Fed.  465,  80  C.  C.  A.  283;  Cadenasso  v. 
Antonelle,  127  Cal.  382,  69  Pac.  765;  Peo- 
ple's Nat.  Bank  v.  Corse,  133  Tenn.  720,  182 
S.  W.  917. 

Thus  in  U.  S.  v.  Bundle,  supra,  it  was  said : 
"The  transaction  between  Bundle  and  the 
bank  is  fully  set  forth  in  the  bill  of  ex- 
ceptions. It  appears  that  when  Bundle  found 
that  the  contract  was  to  be  awarded  to  him 
he  went  to  the  president  of  the  bank  to  make 
arrangements  for  a  loan  of  money  to  help 
him  carry  it  out.  An  arrangement  was  made 
whereby  the  bank  was  to  furnish  him  from 
five  to  ten  thousand  dollars,  as  might  be^  re- 
quired, to  pay  for  labor,  and  to  pay  what 
might  be  needed  to  carry  the  work  along 
during  the  time  between  each  estimate,  for 
which  the  bank  was  to  receive  an  assignment 
of  the  total  amount  due  upon  the  contract, 
80  that  the  money  might  be  paid  to  the 
bank,  and  not  pass  through  the  contractor's 
hands.  It  was  arranged  that  the  labor  debts 
should  be  paid  by  time  checks,  and  that  the 
bank  should  receive  its  compensation  by 
discounting  the  time  checks  three  per  centum. 
This  was  the  understanding  as  testified  to 
by  all  the  witnesses.  Nothing  was  said  in 
any  of  the  conversations  concerning  an  as- 
signment of  the  claims  of  laborers  and  ma- 
terialmen to  the  bank,  and  none  of  such 
claims  were  in  fact  assigned  to  the  bank, 
except  the  three  claims  mentioned  in  the  ver- 
dict. Those  were  claims  for  materials  which 
had  been  furnished  the  contractor  upon  the 
guaranty  of  the  bank,  and  after  payment  had 
been  formally  assigned  to  the  bank.  .  .  . 
If  there  was  no  assignment  to  the  bank  of 
any  of  the  claims  save  those  mentioned  in  the 
verdict   there   could  be   for   the   unassigned 
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claims  no  liability  to  the  bank  upon  bond; 
for  the  protection  afforded  by  the  bond  was 
to  such  only  as  might  supply  the  contractor 
with  labor  and  materials  in  the  prosecution 
of  his  work.  It  did  not  extend  to  a  bank 
which  might  lend  money  for  the  purpose  of 
paying  for   such  work   and   materials." 

Where  a  contractor  who  had  become  fi- 
nancially embarrassed  and  unable  to  com- 
plete his  contract  agreed  with  a  firm  of  con- 
tractors that  the  latter  should  advance  the 
money  necessary  to  complete  the  work  and 
.  superintend  the  remaining  construction  work 
and  should  receive  in  consideration  an  amount 
equivalent  to  a  certain  percentage  of  the 
cost  of  the  entire  work  called  for  under  the 
contract,  it  was  held  that  there  being  no 
profit  earned  under  the  contract  and  the 
sureties  on  the  original  contractor's  bond  not 
having  undei*taken  that  the  contract  would 
be  profitable  there  could  be  no  recovery 
against  the  sureties  on  the  bond  for  the 
money  advanced.  Hardaway  v.  Nat.  Surety 
Co.  211  U.  S.  652,  29  S.  Ct.  202,  53  U.  S. 
(L.  ed.)  321,  aprming  150  Fed.  465,  80  C. 
C.  A.  283,  wherein  the  court  said :  *'Hardaway 
and  Prowell  bound  themselves  to  furnish 
superintendence  and  to  furnish  the  money  to 
complete  the  work  which  Coyne  had  under- 
taken to  do.  These  things  were  all  that 
Hardaway  and  Prowell  undertook  to  do ;  they 
were  not  subcontractors  in  our  view  who 
undertake  to  furnish  labor  and  materials  upon 
a  contract  with  the  original  contractor.  The 
extent  of  the  agreement  was  to  furnish  funds 
to  complete  the  work  and  superintend  it. 
For  this  they  were  to  be  paid  by  the  assign- 
ment of  the  reserve  funds  in  the  hands  of 
the  government  and  the  checks  or  payments 
under  the  original  contract.  There  was  no 
undertaking  on  the  part  of  the  surety  com- 
pany that  the  contract  should  be  profitable 
to  its  principal  or  to  any  other  substituted 
in  the  contract  by  assignment  or  otherwise. 
The  surety  did  agree  by  the  terms  of  the  bond 
that  the  original  contractors  should  make 
full  payment  to  all  persons  supplying  them 
with  labor  and  materials  in  the  prosecution 
of  the  work.  This  was  for  the  protection 
of  the  subcontractors  and  others  supplying 
such  labor  and  materials  for  the  fulfilment 
of  the   original    contract." 

In  Cadenasso  v.  Antonelle,  127  Cal.  382, 
59  Pac.  765,  the  court  said:  "In  the  dis- 
cussion of  the  evidence  and  issues  and  in 
answer  to  questions  of  the  court,  the  at- 
torney for  plaintiffs,  addressing  the  court, 
said:  'Our  position  is  just  this,  that  Caden- 
asso advanced  this  money  under  the  bond  and 
took  personal  security — ^the  assignment  to 
secure  him  for  the  money  advanced,  and,  to 
pay  him  for  the  use  of  the  money,  one-half 
of  the  profits  of  the  transaction.'  It  is  there- 
fore apparent  from  the  record,  from  the  only 
evidence  in  the  record  and  from  the  state- 
Ann.  Gas.  1018D. — 23. 


ment  of  counsel  to  the  court,  that  the  testi- 
mony as  to  the  'money  advanced'  was  what 
plaintiffs  relied  upon  in  support  of  the  alle- 
gation of  'labor  and  material  furnished'  by 
plaintiffs  to  Antonelle.  The  court  in  the  find- 
ing evidently  treated  the  evidence  as  to  money 
being  advanced  as  the  equivalent  of  'labor  and 
material.'  In  this  we  think  the  learned 
judge  was  in  error.  Money  is  not  labor,  and 
it  is  not  'material  furnished'  in  the  sense  of 
the  undertaking  and  the  complaint.  The 
appellants  Turner  and  Vermeil  were  sureties 
for  Antonelle,  and  it  is  elementary  law  that 
sureties  are  never  bound  beyond  the  strict 
letter  of  their  contract.  They  had  a  right 
to  stand  on  tiie  precise  terms  of  their  con- 
tract, and  there  is  no  authoritv  for  extend- 
ing  their  liability  beyond  the  stipulation  to 
which  they  have  chosen  to  bind  themselves. 
In  this  case  they  bound  themselves  'to  all 
persons  who  perform  labor  or  furnish  ma- 
terials to  the  parties  of  the  second  part.' 
The  plaintiffs  did  neither.  Under  the  mechan- 
ic's lien  law  of  this  state  in  favor  of  laborers 
who  perform  labor  upon  and  materialmen 
who  furnish  material  to  be  used  in  the  con- 
struction of  a  building,  it  was  held  that  one 
who  advanced  money  as  a  loan  with  which  to 
buy  material  was  not  entitled  to  the  benefit 
of  the  statute." 

In  People's  Nat*  Bank  v.  Corse,  133  Tenn. 
720,  182  S.  W.  917,  it  was  said:  "A  claim 
of  the  appellee  bank  is  that  the  surety  must 
fail,  beesuse  the  bank  was  itself  entitled  to 
look  to  the  bond  and  to  appellant  as  surety 
thereon,  on  account  of  the  fact  that  it  ad- 
vanced money  to  contractor  Corse  which 
went  to  pay  for  materials  wrought  into  the 
building.  This  is  not  maintainable.  Money 
furnished  by  a  bank  for  the  specific  pur- 
pose of  paying  for  material  or  labor  is  not 
thereby  placed  within  the  protection  of  the 
provisions  of  such  a  bond." 

However  the  transportation  charges  on  ma- 
terial sent  to  a  contractor,  which  charges  were 
prepaid  by  the  materialman,  have  been  al- 
lowed as  a  part  of  the  price  of  the  material 
in  an  action  against  the  sureties  on  the  con- 
tractor's bond  which  was  given  to  secure 
the  payment  of  all  persons  supplying  labor 
and  material  for  prosecuting  the  work  called 
for  under  the  contract.  U.  S.  etc.  Co.  v. 
Morgan,    111    Fed.    474. 

But  in  Title  Guaranty,  etc.  Co.  v.  Puget 
Sound  Engine  Co.  163  Fed.  168,  179,  89  C. 
C.  A.  618,  while  cartage  charges  were  allowed 
in  an  action  against  a  contractor  and  the 
surety  on  the  contractor's  bond  to  secure  the 
payment  of  claims  for  labor  performed  and 
material  furnished,  freight  charges  advanced 
to  the  carrier  by  the  transfer  company  and 
added  to  the  cartage  bill  were  disallowed 

A  bank  advancing  money  to  a  contractor 
and  taking  an  assignment  of  time  checks 
representing  claims   for  labor   and   material 
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furnished  in  the  prosecution  of  the  work 
under  a  construction  contract  has  been  held 
to  be  entitled  to  recover  the  amount  loaned 
from  the  sureties  on  the  contractor's  bond. 
Northwestern  Nat.  Bank  v.  Guardian  Cas- 
ualty, etc.  Co.  93  Wash.  635,  161  Pac.  473, 
wherein  the  court  said:  "It  is  next  urged 
that  the  assignment  of  these  labor  and  ma- 
terial claims  in  any  event  carried  no  right 
to  assert  them  against  the  bond.  It  is  argued 
that  the  right  of  the  laborer  or  the  material- 
man is  merely  a  right  to  receive  his  pay 
under  the  express  or  implied  contract  with 
the  contractors,  and  that  this  is  all  the  right 
he  has  by  virtue  of  his  contract;  that  there- 
fore the  assignment  of  the  time  checks  was 
only  an  assignment  of  a  right  of  action 
against  the  contractors.  This  view  is  too 
narrow.  It  is  only  by  virtue  of  his  right 
to  receive  his  pay  from  the  contractor  that 
the  laborer  or  materialman  has  any  right 
assertable  against  the  bond  as  a  contract 
made  for  his  benefit.  His  right  against 
the  bond  is  ancillary  to  and  dependent  upon 
his  right  against  the  contractors.  The  first 
right  is  dependent  upon  the  second.  The  as- 
signment of  the  second,  therefore,  operates 
as  an  equitable  assignment  of  the  first." 

It  has  been  said  obiter  that  a  person  lend- 
ing money  to  a  contractor  to  eniible  him  to 
perform  his  contract  for  construction  work 
may  not  recover  the  sum  loaned  in  an  action 
on  a  contractor's  bond  conditioned  as  re- 
quired by  statute  that  the  contractor  "shall 
pay  for  any  labor  or  material  therefor  that 
shall  have  been  furnished  to  him  or  to  any 
subcontractor,  agent,  or  superintendent  under 
him."  Smiley  v.  State,  60  Ind.  App.  507,  110 
N.  E.  222. 

In  Erath  v.  Allen,  55  Mo.  App.  107,  it  ap- 
peared that  a  bond  was  furnished  by  a  con- 
tractor for  public  work  in  conformity  with 
the  provisions  of  a  statute  which  required 
that  the  bond  given  be  "conditioned  for  the 
payment  of  all  laborers  and  mechanics  for 
labor  that  shall  be  performed  in  the  erect- 
ing, furnishing  or  repairing  of  the  buildings 
or  in  performing  the  contract."  Under  an 
agreement  between  the  contractor  and  a  sub- 
contractor the  latter  was  ''to  do  all  the  work 
and  furnish  all  the  material"  for  the  per- 
formance of  his  subcontract.  It  was  held 
that  the  subcontractor  who  had  advanced  the 
money  to  pay  the  wages  of  the  laborers  em- 
ployed on  his  part  of  the  construction  work 
was  not  a  mechanic  or  laborer  within  the 
meaning  of  the  statute  making  provision  for 
the  contractors'  bond  and  could  not  recover 
the  sum  advanced  in  an  action  thereon.  The 
court  said:  "Even  though  the  plaintiffs  paid 
off  the  laborers  and  mechanics  employed  by 
them  in  executing  their  subcontract,  there 
is  no  principle  upon  which  they  can  be  sub- 
rogated to  the  rights  of  such  laborers  and 


mechanics.  The  statute  conferred  a  mere 
personal  privilege  or  right  upon  them,  which 
was  in  no  sense  assignable." 

It  has  been  held  that  one  lending  money 
to  a  contractor  to  enable  him  to  prosecute 
the  work  under  the  contract  may  not  re- 
cover the  sum  advanced  in  an  action  on  the 
contractor's  bond  conditioned  as  required  by 
law  to  pay  "all  indebtedness  incurred  for 
labor  or  material  furnished."  Rockwell  v. 
Keatley,  51  Okla.  783,  152  Pac.  449;  Eufaula 
First  Nat.  Bank  v.  Southern  Surety  Co. 
(Okla.)   161  Pac.  539. 

However  where  a  bond  was  conditioned  that 
the  contractors  "shall  promptly  pay  all  debts 
incurred  by  them  in  the  prosecution  of  said 
work,  including  labor,  materials  furnished," 
etc.,  it  was  held  that  a  claim  of  a  bank 
for  money  loaned  to  the  contractors  to  pay  for 
labor  and  material  procured  in  performing  the 
contract  was  within  the  condition  of  the 
bond.  Title  Guaranty,  etc.  Co.  v.  State,  61 
Ind.  App.  268,  109  N.  E.  237,  rehearing  denied 
61  Ind.  App.  291,  111  N.  E.  19. 

In  Puget  Sound  Bank  v.  Gallucci,  82 
Wash.  445,  Ann.  Cas.  1916A  767, 144  Pac.  698, 
it  appeared  that  construction  contracts  pro- 
vided that  the  contractor  should  "pay  all  just 
debts,  dues  and  demands  incurred  in  the  per- 
formance of  said  work"  and  the  contractor's 
bonds  were  conditioned  as  required  by  stat- 
ute that  he  should  "faithfiilly  perform  all  of 
the  provisions  of  said  contract  in  the  manner 
and  within  the  time  therein  set  forth,  and 
shall  pay  all  laborers,  mechanics,  subcon- 
tractors and  materialmen,  and  all  persons 
who  shall  supply  said  principal  or  subcon- 
tractors with  provisions  and  supplies  for 
the  carrying  on  of  said  work,  all  just  debts, 
dues  and  demands  incurred  in  the  perform- 
ance of  said  work."  It  was  held  that  a 
bank  lending  money  to  a  contractor  for  the 
purpose  of  carrying  on  the  construction  work 
could  recover  the  amount  of  the  loan  with 
interest  in  an  action  on  the  contractor's 
bonds,  the  court  saying:  "If  the  solution  of 
this  problem  rested  alone  upon  the  language 
of  the  bond  an  J  statute,  there  would  be  fair 
ground  upon  which  to  rest  the  argument  that 
the  words  'all  just  debts,  dues  and  demands 
incurred  in  the  performance  of  the  work,'  not 
being  preceded  by  the  conjunctive  'and'  re- 
lated to  debts,  dues  and  demands  incurred 
and  payable  from  Gallucci  to  the  persons 
specifically  named  therein,  to  wit,  'laborers,' 
'mechanics,'  'subcontractors,'  'materialmen,' 
and  persons  furnishing  'supplies  for  carry- 
ing on  of  said  work.'  We  will  assume,  for 
argument's  sake,  that  the  word  'supplies,'  as 
there  used,  does  not  include  money.  It  will 
be  noticed,  however,  that  the  bonds  not  only 
secure  these  things  in  the  language  of  the 
statute;  but  the  bonds  are  also  conditioned 
that  Gallucci  "shall  faithfully  perform   all 
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the  provisicms  of  said  contract;'  and  that 
ooe  of  the  proriaiona  of  the  contracts  is  that 
he  'will  pay  all  just  debts,  dues  and  demands 
ineorred  in  the  performance  of  said  work/ 
which  provision  is  unqualified  by  any  other 


tioned  to  indemnify  a  municipality  with 
which  the  contractors  had  entered  into  a  pav- 
ing contract,  '^against  the  claims  of  every  per- 
son in  any  manner  connected  with  said  work 
and  in  any  manner  injured  thereby,  and  that 


langnage  of  the  contracts.     We  cannot  es-  <   any    laborers,    materialmen,    mechanics,  .ar- 


eape  the  conclusion  that  this  provision  of 
the  contracts  include  debts  incurred  by  Gal- 
lucci  of  the  nature  here  involved;  that  is, 
that  he  incurred  such  debts  to  the  bank 
'in  performance  of  said  work,'  though  this 
conclusion  might  not  be  correct  were  the 
bank's  rights  rested  alone  upon  the  language 
of  the  bonds  and  statute." 

But  in  Title  Guaranty,  etc.  Co.  v.  Hoquiam 
First  Nat.  Bank,  94  Wash.  55,  162  Pac.  23, 
the  same  court  held  that  a  bank  which  could 
not  show  that  the  money  which  it  loaned  to  a 
contractor  was  used  in  the  payment  of  labor, 
material  or  supplies  used  in  the  construction 
work  could  not  recover  the  amount  of  the 
loan  in  an  action  on  the  contractor's  bond. 

Where  the  condition  of  a  contractor's  bond 
was  as  required  by  law  that  he  should 
''promptly  pay  in  full  all  just  debts  for  labor 
and  materials  incurred  by  such  contractor 
in  the  construction  and  improvement  of  the 
road  contracted  for,"  and  while  a  sum  of 
money  loaned  by  a  bank  to  a  contractor  was 
alleged  to  have  been  used  in  paying  for  labor 
and  materials  in  the  performance  of  the 
contract  but  there  was  no  allegation  that  the 
loan  was  made  on  such  a  condition,  it  was 
held  that  the  sum  could  not  be  recovered  in  an 
action  on  the  bond.  State  v.  National  Surety 
Co.  126  Md.  290,  94  Atl.  916,  wherein  the 
court  said:  "Here  the  indebtedness  sought 
to  be  recovered  consists  of  money  loaned  upon 
promissory  notes.  It  does  not  appear  either 
from  the  notes  themselves,  or  from  any  other 
allegation  in  the  narr.  that  the  loan  was 
made  upon  any  condition  whatsoever.  It  is 
alleged  that  the  money  so  obtained  was  used 
in  paying  for  labor  and  materials,  but  there 
is  no  allegation  that  the  loan  was  made  upon 
such  condition  or  that  the  Kickey-Swann  Gom« 
pany  might  not  with  entire  propriety  have 
used  it  for  any  other  purpose.  If  such  condi- 
tion had  been  imposed  upon  when  the  loan 
was  made,  an  entirely  different  question  might 
have  been  presented,  one  which  this  court 
is  not  now  called  on  to  decide.  Or  if  the  bank 
had  paid  the  bills  for  labor  and  materials, 
either  with  or  without  an  assignment  of  the 
accounts,  and  now  sought  reimbursement 
under  a  claim  of  subrogation,  the  case  would 
present  a  different  aspect,  but  upon  the  case 
before  us,  no  error  can  be  attributed  to  the 
court  because  of  its  ruling  upon  the  demurrer, 
<ind  the  judgment  appealed  from  will  be  af- 
firmed." 

In  Leon  Bonding,  etc.  Co.  v.  Paris  First 
State  Bank  (Tex.)  194  S.  W.  1012,  it  ap- 
peared that  a  contractor's  bond  was  condi- 


tisans,  property  owners  or  any  other  person 
having  any  claim  against  the  principal  grow- 
ing out  of  the  prosecution  of  this  work,  or 
any  person  who  is  injured  or  whose  property 
is  injured  by  the  faulty  construction  of  said 
work,  or  any  person  having  a  claim  of  any 
character  whatsoever  by  reason  thereof, 
which  said  principal  shall  fail  or  refuse  to 
pay,  shall  have  the  right  to  sue-  for  and  re- 
cover therefor  on  the  surety  of  this  bond 
in  any  court  in  Lamar  county  having  juris- 
diction of  the  amount."  In  holding  that  a 
bank  which  had  loaned  the  contractors  money 
which  the  latter  represented  was  to  be  used 
in  purchasing  labor  and  material  for  the 
performance  of  their  contract  with  the  city, 
though  they  were  not  bound  in  any  manner 
to  the  bank  to  so  use  it,  was  not  entitled  to 
recover  the  sum  loaned  in  an  action  on  the 
bond,  the  court  said:  ''The  greater  portions 
of  the  enumerated  conditions  in  the  bond  are 
those  which  are  designed  to  indemnify  the 
city  of  Paris  against  loss  or  damages  result- 
ing from  a  failure  to  perform  the  contract 
and  from  the  claim  of  third  parties.  If 
the  bank  may  demand  payment  from  the 
surety  company  that  right  must  be  found  in 
the  extract  quoted  above.  Excluding  the  city 
of  Paris,  the  beneficiaries  of  the  bond  may 
be  grouped  as  follows:  First,  any  laborers, 
materialmen,  mechanics,  artisans,  property 
ow^ners  or  any  other  persons  having  any  claim 
against  the  principal  growing  out  of  the 
prosecution  of  said  work;  second,  any  person 
who  is  injured,  or  whose  property  is  injured, 
by  reason  of  the  faulty  construction  of  said 
work;  third,  any  person  having  a  claim  of 
any  character  whatsoever  by  reason  thereof. 
As  a  mere  lender  of  money,  the  bank  cannot 
claim  to  be  a  materialman;  neither  can  it 
claim  by  subrogation  the  rights  of  material- 
men solely  upon  the  ground  that  the  money 
loaned  was  used  to  pay  those  claims.  .  .  . 
Its  debt  is  not  a  claim  which  resulted  from 
the  prosecution  of  the  work,  for  moat  of  the 
debt  originated  before  the  work  was  com- 
menced, and  rested  upon  conditions  wholly 
independent  of  the  prosecution  of  the  work. 
The  obligation  of  Moxley  and  Co.  to  repay 
the  loan  was  unaffected  by  the  use  they  made 
or  might  make  of  the  money  borrowed.  While 
Moxley  &  Co.  represented  that  the  money 
would  be  used  in  the  purchase  of  labor  and 
material  called  for  in  their  contract,  they 
did  not  obligate  themselves  to  so  use  it.  Tliey 
had  a  perfect  right,  in  so  far  as  the  bank 
was  concerned,  to  apply  the  money  to  any 
other  purposes  they  saw  proper.    It  is  there- 
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fore  clear  that  the  debt  did  not  grow  out  of 
the  prosecution  of  that  particular  work.  It 
is  equally  clear  that  the  bank  is  not  included 
in  the  second  class  of  claimants  above  re- 
ferred to.  Tlie  words  'by  reason  thereof,'  as 
UBed  in  the  third  group,  refer  to  claims  re- 
sulling  either  from  the  faulty  construction 
of  the  work  or  from  the  prosecution  of  the 
work.  Since  the  bank's  debt  belongs  to 
neither  of  these  classes,  it  is  not  within  the 
third  group." 


JEWEI*L 


V. 
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Iowa  Supreme  Court — December  16,  1916. 


173  Iowa  112;  16S  N.  W.  174. 


Corporationf  —  Uen  on  Stook  —  Effeot 
of  By-law. 

Where  the  by-laws  of  an  incorporated 
building  and  loan  association  provide  that 
the  association  shall  have  a  lien  on  its 
stock  for  any  sum  due  from  the  shareholder 
on  account  of  the  subscription  to  the  stock 
or  for  money  loaned  by  the  a^^sociation  to 
the  shareholder  or  for  any  other  indebtedness 
due  from  the  shareholder,  and  that  no  stock 
Mhall  be  transferred  unless  all  debts  due 
the  association  are  first  paid,  if,  under  the 
law,  a  pledgee  of  stock  is  justified  in  believ- 
ing that  the  language  of  the  by-laws  mean 
a  debt,  in  strictness,  lie  has  a  right  to  treat 
the  language  as  having  such  meaning,  and 
may  object  to  a  different  interpretation  ex- 
tending the  lien  to  the  liability  of  the  share- 
holder for  money  embezzled  by  him  as  secre- 
tary of  the  association. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  pledgee  of  stock  in  a  building 
and  loan  association  is  himself  a  stockholder, 
the  by-laws  are  notice  to  him  of  a  lien  on 
the  stock  in  favor  of  the  association  thereby 
created. 

[See  note  at  end  of  this  case.] 

Same. 

Under  a  by-law  of  a  building  and  loan 
association  giving  the  association  a  lien  on 
stock  for  sums  due  it  from  the  shareholder 
on  hid  subscription  to  the  ntock  or  for  money 
loaned  by  it  to  him  or  for  any  other  indebted- 
ness due  from  him,  and  providing  that  no 
stock  sliall  be  transferred  unless  all  debts 
due  the  association  are  first  paid,  a  claim 
against  a  shareholder  for  an  amount  em- 
bezzled by  him  while  secretary  of  the  asso- 
ciation is  a  "debt*'  as  against  a  voluntary 
pledgee  of  the  secretary's  stock,  espocinlly 
where  the  embezzlement  is  conceded,  and  it 


appears   that   at   the   time   the   stock   waa 
pledged  the  amount  of  the  embezzlement  ex- 
ceeded the  value  of  the  stock  pledged. 
[See  note  at  end  of  this  caae.] 

Same. 

Even  thou^  such  claim  is  not  a  debt  un- 
til reduced  to  judgment,  this  does  not  affect 
the  priority  of  the  association's  lien,  but 
merely  postpones  its  enforcement  until  the 
demand  is  reduced  to  judgment,  as  the  by- 
laws create  a  lien  for  future  as  well  as  present 
indebtedness. 

[See  note  at  end  of  this  case.] 

Eleotion     of    Remedlei    —    WaiTer     of 
Tort. 

Whenever  a  party  has  derived  a  pecuniary 
advantage  from  a  wrong  done  by  him,  the 
person  wronged  can  waive  the  tort  and  main- 
tain an  action  on  the  contract. 

Corporatlona  —  Lien  on  Stook  -»  Effect 
of  By-law. 

Code,  §  1G26  provides  that  the  transfer 
of  shares  of  corporate  stock  is  not  valid 
except  as  between  the  parties  until  regularly 
entered  upon  the  books  of  the  company,  and 
that,  when  any  sliares  of  stock  sUall  Ixi 
transferred  as  collateral  security,  the  trans- 
feree may  notify  in  writing  the  secretary 
of  the  corporation,  and  from  the  time  o*f 
such  notice,  and  until  written  notice  that 
the  stock  has  ceased  to  be  held  as  collateral 
security,  the  stock  shall  be  considered  in 
law  as  transferred  on  the  books  of  the  cor- 
poration without  an  actual  transfer.  It  is 
held  that  where  the  by-laws  of  a  building 
and  loan  association  gave  the  association 
a  lien  on  shares  of  stock  for  any  indebted- 
ness to  it  from  the  shareholder,  the  giving 
of  the  statutory  notice  by  a  pledgee  of 
stock  did  not  extinguish  the  association's 
lien  for  an  indebtedness  then  existing,  or 
give  the  pledgee  priority  over  the  association 
for  the  amount  the  shareholder  owed  the 
association  at  the  time  of  the  pledge. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  by-laws  of  a  building  and  loan 
association  provide  that  the  association 
shall  have  a  lien  on  the  shares  of  each  share- 
holder for  any  sum  due  it  from  him  either 
on  account  of  the  subscription  to  the  stock 
or  for  money  loaned  by  it  to  him  or  for  any 
other  indebtedness  due  from  the  shareholder, 
and  that  no  stock  shall  be  transferred  unless 
all  debts  due  the  association  are  first  paid, 
the  association  has  a  lien  on  the  stock  of 
a  shareholder  for  an  amount  embezzled  bv 
.  him  while  secretary  of  the  association,  and 
the  fact  that  the  secretary  is  bonded  does 
not  prevent  such  lien,  as  it  is  the  fact  of 
an  indebtedness  due  from  a  member  of  the 
class  subject  to  the  lien,  and  not  the  capac- 
ity in  which  he  becomes  indebted,  that  con- 
trols, and,  in  the  absence  of  any  evidence 
that  the  bonds  were  relied  on  exclusively, 
there  is  no  reason  for  assuming  that  it  was 
not  the  intent  of  the  association  to  create 
a  lien  on  the  shares  because  of  the  fact  that 
a  bond  was  taken. 

[See  note  at  end  of  this  case.] 


Sane. 

A  building  and  loan  association,  which  de- 
liyered  to  a  stockholder  a  passbook  purport- 
ing to  contain  a  copy  of  the  articles  of  incor- 
poration and  the  by-laws,  but  not  including 
therein  a  provision  in  the  by-laws  giving 
the  association  a  lien  on  the  shares  of  stock 
for  the  shareholders'  indebtedness  to  it,  is 
not  thereby  estopped  from  asserting  such 
lien  on  the  shares  of  another  stockholder 
which  were  pledged  to  the  stockholder  in 
question  as  collateral  security,  as  he  had 
power  by  going  to  the  record  to  find  out 
what  the  by-laws  were,  and  was  charged  with 
notice  of  the  by-laws  on  record  in  the  office 
of  the  proper  recorder  of  deeds,  especially 
where  the  certificate  of  stock  assigned  to  him 
as  collateral  contained  the  provision  of  the 
by-laws  respecting  such  lien. 

[See  note  at  end  of  this  case.] 

Same. 

Thsit  a  stockholder  in  a  building  and  loan 
association  with  whom  another  stockholder 
pledged  his  stock  as  collateral  security  was 
sent  statements  showing  that  the  books  of 
the  association  had  been  audited,  and  that, 
from  an  examination  of  the  books  and  ac- 
counts of  the  secretary  and  treasurer,  the 
person  making  the  audit  found  nothing  to 
indicate  a  lack  of  faithful  performance  of 
duty  on  the  part  of  such  officers,  does  not 
estop  the  association  from  asserting  a  lien 
on  the  pledged  stock  for  an  amount  em- 
bezzled by  the  pledgor  while  secretary  of 
the  association,  since  the  persons  miUcing 
the  audit  and  mailing  the  statements  to  the 
pledgee  were  his  agents  as  well  as  the  agents 
of  his  fellow  stockholders. 
•  [See  note  at  end  of  this  case.] 

Estoppel    in    Faia    —   Proof    of    Facta 
Creating. 

An  estoppel  in  pais  may  not  be  predicated 
on  a  possible  inference. 

Appeal  from  District  Court,  Black  Hawk 
county:     Platt,  Judge. 

Action  by  L.  F.  Jewell,  plaintiff,  against 
William  C.  Nuhn  et  al.,  defendants.  Judg- 
ment   for     plaintiff.       Defendants     appeal. 

RlVEBSED. 

[116]  For  many  years,  Boehmler,  a  share- 
holder, was  the  secretary  of  the  defendant 
association,  and  had  unlawfully  appropriated 
and  converted  to  his  own  use  its  moneys,  paid 
in  by  its  members.  The  20  shares  owned  by 
him  were  of  par  value  of  $100  a  share,  when 
fully  matured.  While  owning  these,  Boehm- 
ler, in  July,  1905,  borrowed  of  the  plaintiff 
$2,000,  giving  his  promissory  note  therefor, 
and  pledging  as  collateral  security  for  the 
payment  thereof  his  certificate  representing 
said  shares.  The  misappropriations  by 
Boehmler  amounted  to  over  $4,000,  at  the 
time  he  made  this  loan,  and  he  continued 
them  tmtil  his  death,  in  1907,  at  which  time 
he  was  indebted  to  the  association  on  that 
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account  to  the  extent  of  nearly  $8,000.  At 
the  time  of  his  death,  all  dues  and  assess- 
ments necessary  to  mature  the  20  shares  of 
stock,  and  make  them  of  the  paid-up  value  of 
$2,000,  had  been  paid  in  except  $40,  which, 
after  Boehmler's  death,  the  plaintiff  tendered 
to  the  defendant  association.  Before  this 
action  was  commenced,  and  before  any  effort 
had  been  made  by  the  association  to  assert 
itb  alleged  lien,  defendant  notified  it  of  his 
assignment,  and  requested  transfer  on  the 
books  of  the  association.  This  was  refused, 
on  the  ground  that  it  had  been  discovered 
after  the  death  of  Boehmler  that  he  was  in- 
debted to  the  association  in  a  siun  greater 
than  the  value  of  the  shares,  on  account  of 
misappropriation  of  its  funds.  The  $2,000 
loan  made  by  appellee  is  unpaid.  The  trial 
court  ruled  that  the  association  had  no  lien 
for  a  defalcation  by  an  officer. 


WUUam  H,  Mei-ner  and  Mullan  d  Pickett 
for  appellants. 

Alfred  Orundy  and  H.  B.  Boies  for  appel- 
lee. 

[117]  Salinger,  J.— I.  The  paragraph  of 
the  defendant's  articles  of  incorporation 
under  which  it  now  claims  a  lien  on  the 
shares  of  stock  for  Boehmler's  indebtedness 
to  it  for  moneys  misappropriated,  is  as  fol- 
lows: 

"Art.  XV.  Liens.  This  association  shall 
have  a  lien  on  the  shares  of  each  shareholder 
for  any  sum  due  it  from  said  shareholder, 
either  on  account  of  the  subscription  to  its 
stocks  or  for  money  loaned  by  the  associa- 
tion to  said  shareholder,  or  for  any  other 
indebtedness  due  from  the  shareholder.  No 
stock  shall  be  transferred  unless  all  debts 
due  the  association  are  first  paid,  except  that 
in  the  sale  of  property  upon  which  the  as- 
sociation has  a  mortgage,  the  stock  may  be 
transferred  to  a  purchaser,  provided  that 
there  are  no  other  claims  due  the  associa- 
tion." 

Appellee  urges  that  the  judgment  below  is 
right;  because,  even  if  the  article  applies  to 
anything  other  than  the  debt  of  a  shareholder 
as  such,  it  applies  to  nothing  but  debt,  and 
one  who  embezzles  does  not,  on  that  account, 
owe  a  debt;  that  the  words  of  the  article 
Bhould  be  strictly  construed  against  the  as- 
sociation, and  that,  so,  appellee  was  advised, 
when  he  made  the  loan  to  the  shareholder, 
that  there  was  no  lien  except  for  what  is, 
in  strictness,  a  debt,  and  may  not  now  be 
made  subject  to  a  liability  for  embezzlement. 

If  the  law  on  the  point  is  in  such  state  as 
that  the  word  "debt"  in  the  article  means 
"debt,"  in  strictness,  then  appellee  had  the 
right  to  treat  the  language  as  meaning  that, 
and  may  now  object  to  a  different  interpreta- 
tion.   If  the  law  is  clearly  against  the  con- 
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struction  insisted  on  by  appellee,  he  must 
now  suffer  an  interpretation  opposed  to  his. 
If  the  state  of  the  law  does  not,  with  deci- 
sive force,  give  one  construction  preference 
over  the  other,  it  is  for  us  to  determine 
whether  appellee  has  adopted  that  interpre- 
tation which  is  the  reasonable  one  in  the 
absence  of  preponderating  law.  [118]  Appel- 
lee is  a  stockholder  in  the  defendant  associa- 
tion, and  BO  was  advised  of  said  article.  The 
question,  then,  is,  taking  the  law  as  it  is,  wa8 
appellee  justified  in  believing  that  the  lan- 
guage used  by  the  association  meant  debt  in 
strictness?  The  books  advised  both  ways. 
Which  advice  was  the  more  persuasive  or 
mandatory, — which  should  a  reasonable  man 
have  heeded? 


2. 


As  a  general  proposition,  the  term  ''debt"  is 
applied  to  a  sum  of  money  due  under  certain 
and  express  agreement.  Detroit  Post,  etc.  Co. 
v.  Reilly,  46  Mich.  459,  9  N.  W.  492;  8  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.)  986;  Hill  v.  Bow- 
man, 35  Mich.  191;  Bouvier's  Law  Diet.  3 
Black.  Com.  154;  Rodman  v.  Munson,  13 
Barb.  (N.  Y.)  63,  77;  Parker  v.  Savage,  74 
Tenn.  406-408;  Finch  v.  Armstrong,  9  S.  D. 
255.  68  N.  W.  740;  Hotchkiss,  etc.  Co.  v. 
Union  Nat.  Bank,  68  Fed.  76,  37  U.  S.  App. 
86,  15  C.  C.  A.  264.  Still  speaking  general- 
ly, debt  "looks  to  contract  relations,  express 
or  implied."  White  v.  Green,.  105  la.  176, 
74  N.  W.  928;  Thornburg  v.  Buck,  13  Ind. 
App.  446,  41  N.  E.  85,  86 ;  Bac.  Abr.  Watson 
V.  McNairy,  1  Bibb  (Ky.)  356;  Melvin  v. 
State,  121  Cal.  16,  53  Pac.  416,  419;  and 
it  is  a  money  demand  for  which  an  action  of 
indebitatus  assumpsit  will  lie.  Lindsay  v. 
King,  23  N.  C.  403;  Dowling  v.  Stewart,  3 
Scam.  (111.)  195;  In  re  Kadway,  3  Hughes 
609,  20  Fed.  Cas.  No.  11,523.  A  line  of 
authorities  holds  that,  generally,  to  consti- 
tute a  debt,  there  must  be  a  demand  "for  a 
isum  certain"  (Baum  v.  Tonkin,  110  Pa.  St. 
669,  1  Atl.  635;  Matter  of  Adams,  67  How. 
Pr.  (N.  Y.)  284,  286,  12  Daly  (N.  Y.)  464, 
457;  Rhodes  v.  O'Farrell  2  Nev.  60,  61; 
and  that  an  uncertain  or  unliquidated  de- 
mand, as  for  damages,  is  not  a  debt.  Jack- 
son V.  Bell,  31  N.  J.  £q.  654,  568;  Duncan 
V.  Lyon,  3  Johns.  Ch.  (N.  Y.)  357;  McEl- 
haney  v.  Crawford,  96  Ga.  174,  22  S.  E.  895; 
Clark  V.  Nevada  Land,  etc.  Co.  6  Nev.  203, 
208;  Lindsay  v.  King,  23  N.  C.  401,  403; 
Dowling  V.  Stewart,  3  Scam.  (111.)  193,  195; 
Finch  V.  Armstrong,  9  S.  D.  255,  68  N.  W. 
740.  That  a  contingent  and  unliquidated  de- 
mand is  not  a  debt  is  affirmed  [119]  by: 
Wentworth  v.  Whittemore,  1  Mass.  471;  May 
V.  Hammond,  144  Mass.  151,  10  N.  E.  761; 
People  V.  Argucllo,  37  Cal.  524;  ComBkercial 
Nat.  Bank  v.  Taylor,  64  Hun  499,  19  N»  Y. 


S.  633,  635;  W^allingford  v.  Hall,  46  Conn. 
350,  353 ;  Davenport  v.  Klein sdimidt,  6  Mont. 
602,  13  Pac.  249*;  Rapalje  &  L.  Diet.  To  the 
contrary  are:  Berg  v.  Radcliffe,  6  Johns. 
Ch.  (N.  Y.)  302;  State  v.  Medbery,  7  Ohio 
St.  636;  Springfield  v.  Edwards,  84  111.  632. 

A  statute  that  a  guardian  may,  with  leave 
of  court,  compound  a  debt  or  demand  owing 
to  the  ward  does  not  include  an  unliquidated 
claim  for  damages  for  a  tort  on  behalf  of  the 
ward,  where  the  question  is  whether  a  settle- 
ment of  such  a  claim  by  the  guardian,  if 
made  in  good  faith,  is  binding  upon  the 
ward.  Man  ion  v.  Ohio  Valley  R.  Co.  99  Ky. 
604,  36  S.  W.  530,  631.  On  the  other  hand, 
Berson  v.  Ewing,  84  Cal.  89,  23  Pac.  1112, 
1114,  holds  that,  in  a  statute  authorizing  a 
partner  to  act  in  liquidating,  "debt"  is  syn- 
onymous with  "claim,"  and  includes  a  de- 
mand for  damages  arising  from  a  tort.  And 
as  to  fundamental  provisions  against  impris- 
onment for  debt,  except  in  cases  of  fraud,  it 
has  been  held  that  a  judgment  ea?  delicto  is 
not  a  debt.  Moore  v.  Green,  73  N.  C.  394, 
21  Am.  Rep.  470;  Long  v.  McLean,  88  N.  C. 
3,  4.  And  so  of  taxes  or  unliquidated  claims. 
Bolden  v.  Jensen,  69  Fed.  746,  746.  These 
are,  however,  not  controlling,  because  the 
very  language  of  the  prolusion  indicated,  by 
excepting  fraud,  that  contractual  debt  only 
is  contemplated.  But  even  as  to  imprison- 
ment for  debt,  there  is  conflict.  Stroheim  v. 
Deimel,  77  Fed.  802,  806,  46  U.  S.  App.  639, 
23  C.  C.  A.  467.  As  to  required  statement 
of  debt,  the  word  "debt'*  is  used  in  strictnes^, 
because  the  purpose  of  such  statements  is  to 
advise  what  credit  the  corporation  is  entitled 
to.  The  thought  is  that  those  who  suffer 
from  a  tort  do  not  do  so  from  any  reliance 
on  the  solvency  and  credit  of  the  corporation, 
and  that,  hence,  the  word  as  used  in  such 
statements  does  not  cover  such  things  aa  un- 
liquidated claims  for  a  tort.  Cable  v.  Mc- 
Cune,  26  Mo.  371,  72  Am.  Dec.  214;  Cable 
V.  Gaty,  34  Mo.  673,  86  Am.  Dec.  126;  Doo- 
little  V.  Marsh,  11  Neb.  243,  9  N.  W.  54; 
Esmond  v.  Bullard,  16  Hun  (N.  Y.)  [120]  65, 
68.  And  as  to  municipal  corporations,  the 
word  "debt"  or  "indebtedness,"  as  used  in 
limitations  placed  on  municipal  power,  is 
almost  universally  given  a  meaning  much 
less  broad  and  comprehensive  than  it  bears 
in  general  usage.  Swanson  v.  Ottumwa,  118 
la.  170,  91  N.  W.  1048,  69  L.R.A.  620. 

For  present  purposes,  it  suffices  to  state 
merely  that  other  cases  hold  that,  to  consti- 
tute a  debt,  th«  obligation  must  be  due  or 
presently  payable ;  others,  that  the  obligation 
is  not  a  debt  until  reduced  to  judgment. 

W^e  do  say  in  Bailies  v.  Des  Moines,  127  la. 
124,  126,  102  N.  W.  813,  that  "a  debt  is  a 
sum  of  money  due  by  certain  and  express 
agreement,  and  originates  in  or  is  founded 
upon    contracts    express    or    impUed;"    but 
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that  is  purely  by  way  of  argument  and  il- 
lustration, the  point  decided  being  that  the 
term  "debt/'  as  used  in  Code  Sec.  1311,  does 
not  include  delinquent  taxes  in  the  sense 
that  the  statute  authorises  a  taxpayer  to 
set  off  against  the  assessment  of  his  moneys 
and  credits  the  unpaid  taxes  of  a  previous 
year  as  a  debt  in  good  faith  owing  by  him. 
According  to  Webster  v.  Seymour,  8  Vt.  136, 
139,  "debt,"  in  its  more  limited  sense,  is 
substantially  synonymous  with  '"contract," 
and  in  this  sense  it  is  more  generally  used 
in  statutes  relating  to  the  execution  of  proc- 
ess; wherefore,  the  several  acts  of  Congress 
exempting  soldiers  from  arrest  for  any  debt 
or  contract  do  not  bestow  on  a  soldier  an  ex- 
emption from  arrest  for  nonpayment  of  tax- 
es. Lane  County  v.  Oregon,  7  Wall.  71,  80, 
19  U.  S.  (L.  ed.)  101,  citing  Camden  v.  Al- 
len, 26  N.  J.  L.  398,  holds  that  a  tax,  in  its 
essential  characteristics,  is  not  a  debt,  nor 
in  the  nature  of  a  debt,  but  is  an  impost 
levied  by  authority  of  government  upon  its 
citizens  or  subjects  for  the  support  of  the 
state, — ^that  it  is  not  founded  on  contract  or 
agreement,  but  operates  in  invitum.  And 
Hinchman  v.  Morris,  29  W.  Va.  673,  2  S. 
£.  863,  871,  holds  that  a  special  tax  or  as- 
sessment is  not  an  ordinary  debt  arising  out 
)f  contract,  express  or  implied,  though  par- 
taking somewhat  of  the  nature  of  a  debt, 
and  is  not  a  debt  within  the  rule  that  a  debt 
may  be  assigned.  Lane  County  v.  Oregon, 
7  Wan.  71,  19  U.  S.  (L.  ed.)  101,  is  that 
taxes,  [121]  whether  state  or  national,  are  not 
debts  BO  aa  to  be  subject  to  the  legal  tender 
laws  then  in  existence,  and  that,  in  an  action 
brought  by  the  United  States  to  enforce  the 
payment  of  taxes,  there  cannot  be  pleaded  a 
set-off  growing  out  of  independent  claims 
against  the  United  States.  W^hile  it  has  been 
held  in  North  Carolina  that,  when  a  tax  is 
imposed,  the  taxpayer  becomes  a  debtor,  and 
what  he  owes  is  a  debt,  in  one  sense  of  the 
word,  as  embracing  a  kind  of  just  demand, 
yet  the  right  of  a  sheriff  to  collect  such  tax- 
es after  he  has  settled  for  them  with  the 
proper  authorities  is  not  such  debt  as  is  sub- 
ject to  attachment.  Davie  v.  Blackburn,  117 
K.  C.  383,  23  S.  E.  321,  322. 

In  U.  S.  V.  Eggleston,  4  Sawy.  199,  23  Int. 
Rev.  Rec.  113,  9  Chicago  Leg.  N.  218,  15 
Albany  L.  J.  493,  25  Fed.  Cas.  No.  15,027, 
it  is  held  that  the  word  "debts,"  as  used  in 
Rev.  St.  Sec.  3466  (U.  S.  Comp.  St.  1913, 
6372),  providing  that,  whenever  the  estate 
of  a  deceased  person  in  the  hands  of  his  ad- 
ministrator is  insufficient  to  pay  all  the  debts 
due  the  deceased,  the  debts  due  the  United 
States  shall  be  first  satisfied,  does  not  include 
taxes  and  funeral  charges.  On  the  other 
band,  it  has  been  held  that  "debt,**  in  an  en- 
larged sense,  means  a  duty  to  pay  on  any 
ground,  and   in   this   sense  includes   a   tax; 


though,  in  strict  technical  language,  a  tax 
la  not  a  debt.  Gilliam  County  v.  Wasco 
County,  14  Ore.  525,  13  Pac.  324.  The  Su- 
preme Court  of  the  United  States  decided  in 
Dollar  Sav.  Bank  v.  U.  S.  19  Wall.  227,  22 
U.  S.  (L.  ed.)  80,  that  an  internal  revenue 
tax  was  a  debt,  in  the  sense  that  it  might  be 
collected  by  an  action  at  law.  And  Felker 
V.  Standard  Yarn  Co.  148  Mass.  226,  19  N. 
E.  220,  221,  holds  that  Pub.  St.  c.  106,  Sec. 
60,  providing  that  the  ofiicers  of  a  corpora- 
tion who  knowingly  make  a  false  certificate 
on  the  condition  of  the  corporation  shall  be 
jointly  and  severally  liable  for  its  debts  and 
contracts,  should  be  construed  to  include  a 
tax  duly  assessed  against  the  corporation 
and  presently  payable. 


3. 


Also,  speaking  generally,  some  authorities 
give  to  "debt"  a  much  broader  meaning  than 
do  those  to  which  we  have  [122]  adverted. 
In  Stokes  v.  Mason,  10  R.  I.  261,  "debt"  is 
held  to  be  equivalent  to  "claim"  or  "demand." 
In  City  Council  of  Dawson  v.  Dawson  Water- 
works Co.  106  Ga.  696,  32  S.  E.  907,  912, 
it  is  said: 

"It  is  apparent  that  the  word,  when  taken 
in  a  broad  and  comprehensive  sense,  includes 
any  obligation  to  pay  money,  or  other  thing 
of  value,  that  one  is  under  to  another,  and 
arises  the  very  moment  that  the  obligation 
is  undertaken,  and  continues  until  discharged 
by  payment." 

In  Gray  v.  Bennett,  3  Mete.  (Mass.)  522, 
526,  in  defining  the  legal  meaning  of  the  term 
"debt,"  the  court  said: 

"The  word  ...  in  its  popular  sense, 
includes  all  that  is  due  to  a  man  under  any 
form  of  obligation  or  promise." 

In  Daniels  v.  Palmer,  41  Minn.  116,  42  N. 
W.  855,  857,  Collins,  Justice,  quoting  Lord 
Coke's  definition,  says: 

"Debitum  signifieth  not  only  debt  for 
which  an  action  of  debt  doth  lie,  but  here 
in  this  ancient  act  of  parliament,  it  signifieth 
generally  any  duty  to  be  yielded  or  paid." 

DunsmOor  v.  Furstenfeldt,  88  Cal.  522,  26 
Pac.  518,  520,  22  Am.  St.  Rep.  331,  12  L.R.A. 
508,  speaking  for  itself  and  authorities  cited 
in  New  Jersey  Ins.  Co.  v.  Meeker,  37  N.  J. 
L.  282,  300,  says  that,  especially  as  used  in 
statutes,  "debt"  is  any  kind  of  obligation  of 
one  man  to  another.  "A  debt  signifies  what 
one  owes.  There  is  always  some  obligation 
that  is  shall  be  paid." 

Webster  defines  the  word  "debt"  as:  "That 
which  is  due  from  one  person  to  another, 
whether  money,  goods  or  services;  that  which 
one  person  is  bound  to  pay  to  another,  or  to 
perform  for  his  benefit;  thing  owed;  obliga- 
tion; liability."  He  defines  "indebted:"  (1) 
brought  into  debt;   being  under  obligation; 
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held  to  payment  or  requital;  in  debt.     (2) 
Placed   under   obligation    for    something   re- 
ceived, for  which  restitution  or  gratitude  is 
due.    And  ''indebtedness/'  as  *'a  state  of  be- 
ing indebted." 

[123]  Brouillard,  Petition,  20  R.  L  617, 
40  Atl.  762,  declares — defining  what  consti- 
tutes a  debt: 

"In  other  words,  the  word  'debts*  should  be 
understood  and  taken  in  its  popular  mean- 
ing, which  is  synpnymous  with  'claims.' 
.  .  .  The  word  'debt'  says  Burrill,  in  his 
law  dictionary,  'is  of  large  import,  including 
not  only  debts  of  record  or  judgment,  and 
debts  by  specialty,  but  also  obligations  aris- 
ing under  simple  contract,  to  a  very  wide  ex- 
tent, and  in  its  popular  sense,  includes  all 
that  is  due  to  a  man  under  any  form  of  obli- 
gation or  promise.'  " 

That  "debt"  has  not  a  fixed  or  invariable 
signification  is  illustrated  by  the  following: 
Bouvier  defines  it  as  "a  sum  of  money  due  by 
certain  and  express  agreement."  (See  also 
to  the  same  effect,  2  Jacob  Law  Diet.  197, 
108.)  But  Bouvier  further  says  that  "in  an 
enlarged  sense  the  term  denotes  any  kind  of 
just  demand,"  which  latter  definition  is  broad 
enough  to  include  claims  based  upon  tort  as 
well  as  contract.  State  v.  Mace,  5  Md.  337; 
Ex  p.  Robertson,  27  Tex.  App.  628,  11  S.  W. 
660,  11  Am.  St.  Rep.  207,  hold  that  fines 
and  penalties  are  not  debts.  In  re  Shaner, 
30  Fed.  869,  holds  to  the  contrary. 

"Debt"  has  been  extended  to  cover  moral 
obligations  arising  from  contracts  unenforce- 
able at  law  (Mayor  v.  Gill,  31  Md.  375), 
whether  recoverable  at  law  or  in  equity,  and 
without  being  limited  to  a  fixed  and  deter- 
minable sum  due  from  one  person  to  another, 
Snyder  v.  State,  6  Wyo.  318,  40  Pac.  441,  63 
Am.  St.  Rep.  60;  Scott  v.  Neeves,  77  Wis. 
305,  46  N.  W.  421,  423.  In  includes  equita- 
ble, as  well  as  legal,  debts,  and  hence  the 
claim  of  a  surviving  partner  for  a  balance 
due  him  from  his  deceased  partner.  Bab- 
cock  v.  Lillis,  4  Bradf.  (N.  Y.)  218,  210; 
Sellis's  Case,  4  Abb.  Pr.  (N.  Y.)  272,  273. 
In  Ohio,  it  is  held  that  an  equitable  obliga- 
tion to  pay  is  a  debt.  Longworth  v*.  Mitchell, 
26  Ohio  St.  334;  Thompson  v.  Thompson,  4 
Ohio  St.  333,  351.  To  the  contrary  is  People 
V.  Halsey,  37  N.  Y.  344. 


4. 


Coming  to  what  is  somewhat  more  con- 
crete, we  find  it  [124]  has  been  held  that 
the  word  as  used  in  a  statute  authorizing  an 
attachment  for  debt  does  not  include  a  claim 
in  tort.  Day  v.  Bennett,  18  N.  J.  L.  287, 
288;  Holcomb  v.  Winchester,  52  Conn.  447, 
52  Am.  Rep.  608,  600;  Finlay  v.  Bryson,  84 
Mo.  664,  668;  Sunday  Mirror  Co.  v.  Galvin, 
55   Mo.  App.  412,  418,   419;    El   Paso  Nat. 


Bank  v.  Fuchs,  80  Tex.  197,  34  S.  W.  206, 
207.  And  so  of  a  statute  against  fraudulent 
conveyance  to  avoid  the  debt  or  duty  of 
others.  Fox  v.  Hills,  1  Conn.  295,  299.  In 
Dunlop  V.  Keith,  1  Leigh  (Va.)  430,  19  Am. 
Dec.  755,  a  claim  for  the  ofUcial  neglect  of  & 
county  clerk  was  held  not  to  be  a  debt  with- 
in the  meaning  of  the  statute  authorizing  an 
attachment  for  debt.  On  the  other  hand, 
cases  hold  that  a  debt  means  a  legal  obliga- 
tion or  liability  to  pay  a  sum  certain,  and 
it  makes  no  difference  how  the  liability  aris- 
es, whether  it  be  by  contract,  or  imposed  by 
law  without  contract.     Rhodes  v.  OTarrell, 

2  Nev.  60.  And  that  the  means  of  coercing 
payment  do  not  enter  into  the  definition. 
Dunsmoor  v.  Furstenfeldt,  88  Cal.  522,  26 
Pac.  620;  Warner  v.  Cammack,  37  la.  at  642, 
644.  As  to  costs  provisions  in  suits  "for  any 
debt  or  demand,"  suits  are  covered  whether 
founded  on  contract  or  tort.  White  v.  Hunt, 
6  N.  J.  L.  415,  418.  Where  the  term  is 
equivalent  to  "liability,"  there  may  be  in- 
cluded obligations  arising  imder  a  contract 
or  in  consequence  of  a  tort.  Detroit  Post, 
etc.  Co.  V.  Reilly,  46  Mich.  459,  9  N,  W.  492; 
Hill  V.  Bowman,  35  Mich.  191;  8  Am.  &  Eng. 
Enc.  of  Law   (2d  ed.)    986.     In  re  Radway, 

3  Hughes  609,  20  Fed.  Cas.  No.  11,523. 


5. 


The  bankruptcy  act  provides  that  "A  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts  except 
such  as  .  .  .  were  created  b^  his  fraud, 
embezzlement,  misappropriation  or  defalca- 
tion while  acting  as  an  officer  or  in  any  fidu- 
ciary capacity."  30  Stat.  L.  550  (Supple- 
ment 1912  to  Federal  Statutes  Annotated, 
Vol.  1,  pp.  670,  578). 

Construing  this,  it  has  been  held  that  in 
such  statutes  [125]  "debt"  and  "claim"  are 
synonyms  (Stokes  v.  Mason,  10  R.  1. 261, 263 ; 
Howland  v.  Carson,  28  Ohio  St.  625,  628); 
that,  hence,  a  liability  for  fraud  was  a  debt, 
and  it  was  immaterial  whether  a  judgment 
asserted  was  founded  on  tort  or  on  contract. 
And  see  In  re  Comstock,  5  Law  Rep.  163,  22 
Vt.  642,  6  Fed.  Cas.  No.  3,073;  Book's  Case, 
3  Fed.  Cas.  No.  1,637,  Brouillard,  Petition, 
20  R^  L  617,  40  Atl.  762.  Further  held  that 
one  entitled  to  recover  for  a  tort  was  a 
creditor.  Munson  v.  Genesee  Iron,  etc.  Works, 
37  App.  Div.  203,  66  N.  Y.  S.  139,  148.  Debt 
embraces  a  cause  of  action  for  trover.  Sul-. 
livan  V.  Bridge,  1  Mass.  511,  513. 

On  the  contrary,  it  is  held  in  Esmond  v. 
BuUard,  16  Hun  (N.  Y.)  65,  which  was  not 
followed  in  the  Munson  case,  56.  N.  Y.  S.  139, 
that,  under  the  bankruptcy  act  and  other 
statutes  which  expressly  relate  to  the  prov- 
ing or  payment  of  debt,  a  tort  was  not,  strict- 
ly speaking,  a  debt.     And  In  re  Baker,  06 
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Fed.- 954,  956,  declares  that  the  word  "debt," 
as  found  in  a  bankruptcy  act,  is  used  in  its 
l^afand  limited  sense,  and  not  in  its  popu- 
lar and  enlarged  signification;  that  thus 
some  demands,  although  in  the  form  of  judg- 
mentS)  are  held  not  to  be  "debts,"  within  the 
meaning  of  that  term  as  used  in  the  acts; 
and  others,  though  within  the  letter,  are 
held  not  to  be  within  the  spirit,  of  those 
laws;  that  thus,  under  the  act  of  1867,  a 
judgment  for  a  fine  was  held  not  to  be  a  debt 
provable  in  bankruptcy,  and  that,  under  such 
rule,  a  judgment  in  a  bastardy  proceeding 
for  the  maintenance  of  a  child  is  not  a  debt. 


6. 


Were  this  all,  it  might  be  held  that, 
though  the  cases  preponderate  in  favor  of 
the  position  that  a  liability  in  tort  is  a  debt, 
there  is  such  substantial  conflict  as  that  ap- 
pellee was  not  unreasonable  in  entertaining 
and  acting  on  the  belief  that  this  article  was 
not  intended  to  and  did  not  cover  a  liability 
arising  from  an  embei^lement.  But  this  is 
not  all.  Smith  v.  Omans,  17  Wis.  395,  holds 
that,  in  a  statute  exempting  a  homestead, 
debt  covers  a  judgment  rendered  in  an  action 
or  [126]  tort.  So  does  Dellinger  v.  Tweed, 
66  N.  C.  206,  210;  and  Gill  v.  Edwards,  87 
K  C.  76.  A  judgment  founded  in  tort  is  a 
debt.  Mertz  v.  Berry,  101  Mich.  32,  59  N. 
W.  445,  446,  45  Am.  St.  Rep.  379,  24  L.R.A. 
789;  Coats  v.  Arthur,  5  S.  D.  274,  58  N.  W. 
675,  676,  holds  that,  in  a  statute  requiring 
the  affidavit  in  attachment  to  contain  a  state- 
ment of  the  "claim^  specifying  the  amount 
of  the  claim  and  groimds,"  an  averment  that 
"debt  was  incurred  for  property  obtained 
under  false  pretenses''  is  such  claim.  In 
Melvin  v.  State,  121  Cal.  16,  53  Pac.  416,  it 
is  decided  tha^  imder  an  act  of  Assembly 
which  gives  the  State  Board  of  Agriculture 
control  of  the  State  Agricultural  Society, 
and  authorizes  it  to  provide  for  an  annual 
fair,  and  provides  that,  in  no  event,  should 
the  state  be  liable  for  any  debt  made  by  said 
board,  the  term  "debt"  includes  an  unliqui- 
dated demand  arising  by  implication  of  law 
only  from  an  injury  to  a  visitor  to  the  fair 
caused  by  an  act  of  nonfeasance  of  the  ofiicers 
of  the  societv.  '  While  the  word  was  used  in 
a  statute,  that  fact  alone  does  not  give  the 
term  a  meaning  different  than  if  used  in  a 
contract.  Tlie  only  difference  is  as  to  notice. 
A  statute  is  notice  to  all;  a  contract,  not 
necessarily  so.  But  here,  the  party  sought 
to  be  charged  is  a  stockholder,  and  there  is 
no  difference  as  to  notice.  The  by-laws  are 
as  much  notice  to  him  as  would  be  a  statute, 
and  we  think  that,  for  all  purposes  involved 
in  this  controversy,  including  the  creation  of 
a  lien  on  shares  issued,  articles  of  incorpora- 
tion are  as  effective  as  statutes  would  be. 


See  2  Cook,  Corp.  (7th  ed.)  Sec.  622;  State 
V  Central  Iowa  R.  Co.  71  la.  410,  415,  32  K 
W.  409,  60  Am.  Rep.  806;  Dempster  Mfg.  Co. 
V.  Downs,  126  la.  80,  82,  3  Ann.  Cas.  187, 
101  N.  W.  735,  106  Am.  St.  Rep.  340;  and 
Farmers',  etc.  Bank  v.  Wasson,  48  la.  336, 
340,  30  Am.  Rep.  308. 

We  cannot  agree  that  Jennings  v.  Cali- 
fornia Bank,  79  Cal.  323,  21  Pac.  852,  12  Am. 
St.  Rep.  145,  6  L.R.A.  233,  is  any  authority 
to  the  contrary,  or,  as  is  claimed,  a  holding 
that  the  mere  acceptance  of  the  certificate, 
without  objection,  will  not  constitute  a  con- 
tract. We  find  the  decision  in  that  case  to 
be,  so  far  as  this  case  is  concerned:  first, 
that  a  corporation  has  power  to  prescribe  in  a 
certificate  [127]  of  stock  that  such  stock  will 
not  be  transferred  on  its  books 'until  the  pay- 
ment of  all  indebtedness  due  the  corporation 
by  the  person  in  whose  name  the  stock  stands 
on  the  books,  though  the  terms  on  which 
stock  may  be  transferred  are  prescribed  by 
statute;  second,  that,  when  the  stockholder 
accepts,  without  objection,  a  certificate  con- 
taining such  a  condition,  and  thereafter  bor- 
rows money  from  the  corporation,  he  assents 
to  the  condition,  and  the  bank  has  an  equita- 
ble lien  on  the  stock  for  the  amount  due; 
third,  that,  under  a  Code  provision  declaring 
that  a  transfer  of  stock  by  endorsement  and 
delivery  of  the  certificate  is  not  valid  except 
between  the  parties  until  the  same  is  entered 
on  the  books,  an  assignee  of  the  certificate 
takes  subject  to  the  equities  of  the  corpora- 
tion, and  that,  as  the  condition  is  sufficient 
to  put  him  on  inquiry,  he  is  not  a  bona  fide 
purchaser;  and  fourth,  when  such  assignee 
gives  the  corporation  no  notice  of  the  trans- 
fer, the  lien  extends  to  advances  subsequent- 
ly made  by  the  corporation  to  the  assignor. 

In  Hotchkiss,  etc.  Co.  v.  Union  Nat.  Bank, 
68  Fed.  76,  37  U.  S.  App.  86,  15  C.  C.  A.  264, 
is  left  expressly  undecided  the  question 
whether  less  by  embezzlement  is  a  debt.  In 
National  Bank  of  the  Republic  v.  Rochestei 
Tumbler  Co.  172  Pa.  St.  614,  33  Atl.  748;  and 
Sproul  V.  Standard  Plate  Glass  Co.  201  Pa. 
St.  103,  50  Atl.  1004,  the  Supreme  Court  of 
Pennsylvania  holds  that  a  liability  so  created 
is  a  debt,  and  the  debt  of  a  sliareholder,  in 
the  sense  that  it  is  secured  by  a  lien  on  the 
shares  created  by  a  statute  which  is,  in  sub- 
stance, the  same  as  the  article  at  bar.  It 
is,  however,  true  that,  while  the  Sproul  case 
holds  that  the  defalcation  is  a  breach  of  the 
contract  of  the  officer,  it  mentions  that  the 
demand  became  liquidated  before  the  party 
affected  by  the  lien  demanded  a  transfer  of 
the  sliares  to  him.  Such  difference  as  this 
fact  may  make  is  considered  elsewhere  in 
this  opinion. 

"A  debt  is  in  law  an  obligation  to  pay 
money,  and  the  obligation  may  arise  «?  con- 
tractu or  esp  delicto.    The  obligation  may  be 
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express  em  contractu,  or  implied  quasi  ex  con- 
tractu. [128]  It  may  arise  gv  delicto  on  act- 
ual tort,  or  quasi  ex  delicto  on  what  the  law 
chooses  to  treat  as  a  tort,  and  thus  it  is  plain 
that  a  debt  or  obligation  may  be  contracted 
as  well  through  a  tort  committed  as  a  bar- 
gain entered  into."  In  re  Radway,  3  Hughes 
609,  20  Fed.  Cas.  No.  11,523.  And  see  Mc- 
Elfrerfi  V.  Kirkendall,  36  la.  224,  226. 

In  Goodwyn  v.  State  (Tex.)  64  S.  W.  251, 
252,  it  is  held  that  embezzlement  may  be  the 
breach'  of  an  iAplied  contract;  and  in  Fag- 
nan  V.  Knox,  66  N.  Y.  632  (citing  that  of 
Boardman  v.  Gore,  15  Mass.  '336  [319] ;  Du- 
mond  V.  Carpenter,  3  Johns.  (N.  Y.)  183;  and 
Causidere  v.  Beers,  1  Abb.  App.  Dec.  (N.  Y.) 
333 ) ,  that  "An  action  for  money  had  and  re- 
ceived will  lie  for  money  obtained  by  fraud  or 
embezzlement.  In  all  such  cases  the  law  im- 
plies a  promise  to  pay." 

We  said  in  Johnson  v.  Butler,  2  la.  535, 
545,  that  a  judgment  recovered  for  a  tort  is 
a  debt,  and  will  be  the  basis  for  attachment 
proceedings  as  much  as  if  it  was  recovered 
upon  a  contract.  Warner  v.  Cammack,  37 
la.  642,  is  that  the  liability  of  a  person  who 
obtained  money  from  another  by  means  of 
false  and  fraudulent  representations  in  the 
sale  of  a  patent  right  is  a  debt,  within  the 
meaning  of  that  word  as  used  even  in  a  rem- 
edial statute  like  the  one  creating  homestead 
exemption;  and  it  was  accordingly  held  that 
the  homestead  of  the  person  selling  the  pat- 
ent, acquired  after  such  sale,  but  before 
judgment  rendered  in  an  action  to  recover 
damages  on  account  of  such  fraudulent  rep- 
resentations, was  liable  to  such  judgment. 
This  case  is  squarely  approved  in  Stanhope 
V.  Swafford,  77  la.  594,  at  596,  42  N.  W.  450. 
In  Walker  v.  Walker,  117  la.  609,  at  611,  91 
N.  W.  908,  the  Warner  case  and  the  Stan- 
hope case  are  treated  as  authority  for  the 
proposition  that,  if  one  receives  money  as 
agent  and  converts  same  to  his  own  use,  an 
indebtedness  is  thereby  created.  McElfresh 
V.  Kirkendall,  36  la.  224,  at  227,  is  a  deci- 
sion that,  where  the  husband  was  at  common 
law  liable  for  torts  of  the  wife  committed 
after  marriage,  and  a  statute  exempts  him 
from  liability  for  her  [129]  debts  only,  the 
husband  still  remains  liable  for  such  torts. 
In  our  opinion,  this  is  not  a  decision  that  no 
liability  for  tort  can  be  a  debt,  but  that  the 
legislature  has  declared  tliat  specified  liabili- 
ties in  tort  shall  not  be  held  synonymous 
with  debt. 

On  the  issue  now  under  consideration,  ap- 
pellee is  charged  with  having  knowledge  of 
these  express  holdings,  which  include  deci- 
sions of  this  court.  It  is  not  unreasonable, 
either,  to  say  that  he  was  bound  to  take  into 
consideration  that  the  article  was  framed  by 
the  association,  and,  therefore,  intended  to  be 
as  plenary  as  possible  in  protecting  its  inter- 


ests. He  was  a  volunteer;  and  we  think,  in 
view  of  this  notice  of  this  law  and  of  the  in- 
tent of  the  association,  he  may  not  insist 
that  his  venture  shall  be  aided  by  our  adopt- 
ing the  construction  he  chose  to  give  the  ar- 
ticle, nor  complain  because  we  so  construe 
it  as  that,  against  a  volunteer  pledgee,  the 
word  "debt"  covers  a  liability  arising  from 
an  embezzlement  by  the  pledgor,  if  it  can  be 
said  that  such  liability  was  the  liability  of 
a  shareholder, — a  question  discussed  later, — 
no  decision  being  made  as  to  whether  a  tort, 
generally,  committed  by  the  shareholder 
against  the  corporation  would  be  a  debt  in 
the  meaning  of  this  by-law. 

II.  Just  how  material  is  it  in  this  con- 
troversy that,  in  Sproul  v.  Standard  Plate 
Glass  Co.  172  Pa.  St.  614,  50  Atl.  at  1004, 
the  Supreme  Court  of  Pennsylvania  pointed 
out  that  the  claim  for  embezzlement  had  been 
liquidated  before  the  one  souglit  to  be  charged 
with  a  lien  demanded  a  transfer,  or  how 
material  to  it  is  the  general  rule  that  un- 
liquidated demands  are  not  debts?  This  rule 
is  bottomed  on  the  thought  that,  so  long  as 
it  cannot  be  known  that  there  may  be  a  re- 
covery at  all,  or  in  what  amount,  the  element 
of  certainty  required  of  a  debt  is  wanting. 
But  in  this  case,  it  is  conceded  that  there 
was  an  embezzlement;  and,  therefore,  there 
is  no  uncertainty  on  that  point.  If  the  gen- 
eral rule  aforesaid  be  applicable,  it  must  be 
l^ecause  of  an  uncertainty  as  to  the  amount 
due  on  aceoimt  of  the  [130]  embezzlement. 
The  same  authorities  that  establish  the  gen- 
eral rule  establish  also  that,  where  the 
amount  due  is  not  uncertain,  or  can  be  made 
certain  by  mere  computation  the  general 
rule  does  not  apply.  This  is  applied  to  the 
conversion  of  a  package  of  money,  which  ib 
held  in  Jwies  v.  Hunt,  74  Tex.  657,  12  S.  W. 
832,  not  to  be  a  claim  for  unliquidated  dam- 
ages, because  the  amount  due  for  the  con- 
version "could  be  precisely  ascertained  by  a 
mathematical  calculation,  and  did  not  de- 
pend upon  the  evidence  of  witnesses."  It 
appears  in  this  record  that,  at  the  time  thia 
collateral  was  pledged  to  the  appellee,  the 
pledgor  was  then  indebted  in  more  than 
$2,000  in  excess  of  the  value  of  the  stock 
pledged.  So  far  as  this  record  goes,  this 
much  is  as  certain  as  it  would  be  after  fixed 
by  judgment.  The  pledj^or  was  liable  in  that 
sum  at  least;  and  upon,  a  promise  implied 
by  the  law  arising  from  the  fact  that  he  had 
derived  a  pecuniary  advantage  from  a  wrong 
done  by  him  (Warner  v.  Cammack,  37  la. 
642,  644,  which  holds,  also,  that  such  obli- 
gation to  pay  is  a  debt  "regardless  of  the 
form  of  action  in  which  that  obligation  is 
sought  to  be  enforced").  In  Baum  v.  Tom- 
kin,  110  Pa.  St.  569,  1  Atl.  635,  it  is  said 
that  the  distinguishing  feature  of  a  debt  is 
that  it  is  for  a  sum  certain^  or  that  the  sum 
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may  readily  be  reduced  to  a  certainty,  and 
thit  the  action  of  debt  lies  lor  the  recovery 
thereof,  without  regard  to  the  manner  in 
which  the  obligation  ia  incurred  or  is  ev- 
idenced. The  liability  and  amount  due  at  the 
time  the  pledge  was  effectuated  were  fixed  by 
law,  and  a  claim  is  liquidated  when  the 
amount  due  is  "fixed  by  law/*  or  is  fixed 
"by  the  obligation  of  law."  Chicago,  etc.  R. 
Co*.  Y.  Mills,  18  Colo.  App.  8,  69  Pac.  at  318, 
right  col.;  Commercial  Union  Assur.  Co.  v. 
Meyer  (Tex.)  29  S.  W.  93,  97.  The  utmost 
scope  of  this  rule  is  the  statement  in  Went- 
worth  V.  Whittemore,  1  Ma«s.  471,  473,  that 
tliere  is  no  debt  whenever  it  is  uncertain 
whether  anything  will  ever  be  demandable. 

Again,  there  is  a  line  of  cases  that  an  ob- 
ligation is  not  a  debt  while  it  is  not  yet  due 
and  payable.  Lum  v.  The  Steamboat  Buck- 
eye, 24  Miss.  565  J  Trowbridge  v.  Sickler,  42 
Wis.  417,  [131]  419;  Slutts  v.  Chafee,  48 
Wis.  617,  4  X.  W.  763;  In  re  Glen  Iron 
Works,  20  Fed.  674,  680.  To  the  contrary  is 
Yocum  V.  Allen.  68  Ohio  St.  280,  50  N.  E. 
909.  Another  line  of  cases  holds  that  a 
claim  for  a  tort  will  not  become  a  debt  until 
judgment  is  rendered  for  it.  Thayer  v.  South- 
wick,  8  Gray  (Mass.)  229;  Crouch  v.  Grid- 
ley,  6  Hill  (N.  Y.)  250;  Hill  v.  Bowman, 
35  Mich.  191,  192;  Detroit  Post,  etc.  Co.  v. 
Reilly,  46  Mich.  459,  9  N.  W.  492;  Maysville 
St.  R.  Co.  v.  Marvin,  59  Fed.  91,  92,  16  U.  S. 
App.  236,  8  C.  C.  A.  21,  citing  Zimmer  v. 
Schleehauf,  115  Mass.  52;  Kellogg  v.  Schuy- 
ler, 2  Denio  (N.  Y.)  73,  74;  Dresser  v.  Johns, 
6  C.  B.  N.  S.  429,  436,  95  E.  C.  L.  429 ;  Wilde 
V.  Mahaney,  183  Mass.  455,  67  N.  E.  337,  339, 
62  L.R.A.  813,  citing  Thayer  Southwick,  8 
Gray  (Mass.)  229;  Rhodes  v.  O'Farrell,  2 
Xev.  60. 

In  one  of  our  own  cases  (McElfresh  v. 
Kirkendall,  36  la.  224,  at  227)  we  state  this 
general  rule,  arguendo,  and  so  declare  that 
it  is  only  after  judgment  has  been  obtained 
that  certain  liabilities  in  tort  assume  the 
character  of  a  debt.  As  said,  this  is  merely 
argument  in  a  case  wherein  the  real  holding 
is  that  the  legislature  has,  by  statute,  de- 
clared that  certain  liabilities  in  tort  shall 
not  be  treated  as  a  debt.  In  Warner  v.  Cam- 
mack,  37  la.  642,  at  644,  we  limit  the  rule 
requiring  judgment  before  turning  a  wrong 
into  a  debt  to  cases  where  the  wrong  done 
results  in  no  pecuniary  advantage  to  the 
wrongdoer  and  hold  expressly  that>  before 
judgment,  a  wrongdoer  may  be  treated  as 
liable  on  an  implied  contract  to  repay,  if 
the  wrong  done  by  him  is  of  pecuniary  ad- 
vantage to  him. 

Suppose  it  the  law  that  the  liability  for  a 
wrong  done  will  not  become  a  debt  until 
fUed  by  judgment.  If  this  were  a  dispute 
between  rival  claimants  of  title  to  the  stock, 
this,  being   the    law,   would   be   controlling. 


But  how  is  it  material  that  a  liability  for 
tort  does  not  become  a  debt  until  judgment, 
where  the  dispute  is  over  which  of  the  parties 
has  a  prior  lien  to  secure  a  debt,  one  of  them 
claiming  a  lien  for  debts  due  and  to  be  due? 
Prospective  liability  may  be  in  contemplation 
in  creating  a  mere  security,  and  it  certainly 
cannot  [132]  destroy  that  security  to  show 
that  things  must  yet  be  done  before  the 
security  can  operate  as  an  effective  lien. 
Assume  that,  when  these  parties  got  into 
court,  the  demand  t)f  the  association  was 
still  unliquidated,  and  that  it  could  not  ripen 
into  a  debt  until  judgment  was  obtained, 
how  does  that  take  away  or  cancel  its  con- 
tract for  security?  How  does  the  situation 
differ  in  principle  from  cases  wherein  one 
holds  a  lien  for  a  debt  not  yet  due?  That 
would  postpone  the  enforcement  of  the  con- 
tract lien;  but,,  surely,  such  security  agree- 
ment should  not  be  subordinated  to  a  rival 
claimant  for  a  lien  merely  because  something 
more  remained  to  be  done.  Postponing  the 
effectuating  of  a  lien  because  the  obligation 
secured  is  not  yet  fully  ripened  surely  can- 
not have  the  effect  of  making  the  lien  junior 
to  a  rival  lien.  The  appellee  declared  that 
he  had  a  lien  for  $2,000  lent  the  shareholder; 
the  association,  that  it  had  a  lien  older  in 
point  Of  time  upon  the  same  shares,  for  lia- 
bility created  by  a  tort.  The  law  permits  it 
to  waive  the  tort.  In  the  language  of  Warn- 
er V.  Cammack,  37  la.  642,  at  644,  whenever 
a  party  has  derived  a  pecuniary  advantage 
from  a  wrong  done  by  him,  the  person 
wronged  can  waive  the  tort  and  maintain  an 
action  on  the  contract,  and  in  such  case  the 
obligation  of  the  wrongdoer  to  pay  is  a  debt. 
Clearly,  the  appellant  could  well  respond, 
"True,  my  demand  is  not  yet  enforceable,  and, 
therefore,  my  contract  li^n  cannot  yet  be  ef- 
fectuated, but  I  can  and  will  turn  my  demand 
into  a  judgment,  then  it  will  be  a  debt;  my 
lien  will  be  security  for  the  collection  of  that 
debt.  It  is  older  than  your  lien.  You  can 
make  me  wait  in  collecting  until  I  obtain 
judgment,  but  you  may  not  have  it  said  that 
your  lien  is  superior  to  mine,  and  that  my 
security  which  covers  the  future  shall  be 
ineffectual  when  I  do  turn  the  obligation  due 
me  into  a  debt." 

The  article  relied  on  by  appellant  created 
a  mere  lien  "for  any  sum  due  it;"  it  palpa- 
bly contemplates  a  lien  for  future  as  well 
as  present  indebtedness.  Indeed,  it  may 
fairly  be  said  to  contemplate  future  debt, 
mainly.  For  if  all  intended  [133]  is  a  Hen 
for  debts  due  when  the  shares  are  issued,  a 
sum  certain  could  be  endorsed  upon  the 
shares  as  due,  and  aa  being  a  lien  upon  the 
shares.  Thus,  the  purpose  of  being  secured 
for  debts  then  due  would  be  as  completely 
effected  as  though  a  mortgage  on  the  shares 
for  a  sum  due  were  executed  and  duly  record* 
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ed.  If,  then,  all  that  appellant  claims  is  a 
security  for  future  debts,  all  the  authorities 
which  hold  that  a  claim  for  tort  of  other 
unliquidated  contingency  or  unasserted  de- 
mands is  not  a  debt,  have  here  no  applica- 
tion. A  lien  for  future  debt  is  not  made 
nugatory  because  at  a  given  time  no  debt 
exists,  or  because,  when  the  lien  is  asserted, 
something  needs  yet  to  be  done  to  create 
what  is,  in  strictness,  a  debt.  That  on  the 
day  when  such  lien  is  created  there  is  no 
debt,  or  that,  later,  steps  must  be  taken  to 
ripen  a  liability  into  a  debt,  cannot  change 
that  the  lien  is  for  debts  to  be  created,  and 
is  to  be  security  at  that  future  time  when  a 
debt  first  comes  into  existence.  It  may 
happen  that  the  lienholder  may  not,  at  some 
given  time,  be  entitled  to  foreclose  his  lien, 
because  no  debt  exists,  but  that  fact  will 
not  defeat  his  claim  that  his.  lien  be  declared 
prior,  with  enforcement  postponed  until  there 
shall  be  a  debt. 

In  one  word,  as  against  a  mere  claim  for  a 
lien  for  such  sums  as  may  ultimately  be 
found  to  be  due,  the  authorities  which  hold 
that  an  unliquidated  demand  or  an  obligation 
not  due  or  for  an  amount  not  yet  made  cer- 
tain is  not  a  debt,  have  no  application.  This 
makes  it  immaterial  whether  the  association 
had  or  had  not  a  debt,  ipso  facto  because  of 
the  fact  of  the  embezzlement.  In  any  view, 
if  it  had  a  lien  for  the  consequence  of  this 
embezzlement  prior  in  point  of  time  to  that 
of  appellee,  the  court  should  have  declared 
that  said  lien  had  priority,  and,  at  the  ut- 
most, have  refused  present  enforcement  until 
the  demand  had  been  turned  into  a  debt. 
That  at  the  hearing  this  had  not  yet  been 
done  was  not,  of  itself  alone,  a  justification 
for  declaring  the  lien  of  the  association  to 
be  inferior  to  that  of  the  appellant,  and  all 
that  we  say  as  to  future  debt  is  merely 
argument  for  our  decision,  which  is  [134]  that 
a  lien  may  not  be  defeated  merely  because 
something  in  the  future  is  required  to  turn 
what  the  lien  secures  into  a  "debt." 

III.  Claims  are  made  for  Sec.  1626  of  the 
Code  of  1897  which  are  somewhat  difficult  to 
understand,  and  which,  as  we  understand 
them,  we  cannot  accede  to.  This  statute 
provides,  first,  that  the  transfer  of  title  to 
shares  is  not  valid  until  regularly  entered 
on  the  books  of  the  company,  but  that  where, 
as  distinguished  from  a  sale  of  a  title,  the 
stock  is  pledged  as  collateral,  then  the  holder 
may  notify  the  secretary  of  the  corporation 
in  writing  ''and  from  the  time  of  such  notice, 
and  until  written  notice  that  such  stock 
shall  have  ceased  to  be  held  as  collateral 
security,  said  stock  so  transferred  and  no- 
ticed as  aforesaid  shall  be  considered  in  law 
as  transferred  on  the  books  of  the  corpora- 
tion .  .  .  without  any  actual  transfer  on 
the  books  of  such  corporation  of  such  stock." 


It  is  further  provided  that,  when  the  holding 
for  collateral  ceases,  it  is  the  duty  of  the 
holder  to  inform  the  secretary  of  the  corpora- 
tion of  that  fact.  Further,  that  the  secretary 
shall,  as  to  transfers  of  collateral,  keep  a 
record  showing  such  notice  of  transfer  as 
collateral,  and  notice  of  discharge  as  collat- 
eral, subject  to  public  inspection.  As  we 
understand  it,  for  this  it  is  claimed  that,  as 
this  notice  operated  as  a  transfer  with  refer- 
ence to  the  holders  of  collateral,  it  is  the 
equivalent  of  an  actual  transfer  on  the  books 
— and  this  may  be  so.  But  we  fail  to  see 
how  that  establishes  that,  upon  receiving 
such  notice  at  any  time  before  a  lien  is  as- 
serted by  the  corporation,  the  lien  is  thereby 
extinguished.  To  put  it  in  other  words,  here 
were  shares  of  stock  that  showed  on  their 
face  that  the  corporation  claimed  a  lien 
thereon.  Appellee  made  a  loan  and  took 
those  shares  into  his  keeping  as  collateral. 
Now,  it  is  claimed  that,  by  notifying  the 
bank  of  this  taking,  and  thereby  accomplish- 
ing a  transfer  for  the  purposes  of  the  loan, 
the  lender  obtained  priority  as  to  what  the 
shareholder  owed  the  corporation  prior  to 
the  time  this  loan  was  made.  [135]  Appel- 
lant correctly  says  that  this  notice  takes  the 
place  of  the  actual  transfer  on  the  books 
necessary  to  effectuate  a  transfer  of  title. 
But  it  does  no  more  than  that.  Surely, 
while  the  actual  transfer  on  the  books  would 
terminate  the  lien  as  to  any  liability  of  the 
former  shareholder  thereafter  accruing,  such 
actual  transfer  wotdd  not  disdiarge  a  lien 
for  what  the  transferer  owed  before  the  cor- 
poration consented  to  his  changing  title.  We 
think  the  statute  is  very  clear,  and  that  it 
will  bear  no  such  construction  as  appellee 
claims  for  it. 

The  case  of  Des  Moines  Loan,  etc.  Co.  v. 
Des  Moines  Nat.  Bank,  97  la.  668,  66  N.  W. 
914,  is  not  against  this.  It  is  a  decision  that, 
where  a  proposing  lender  advises  the  cor- 
poration that  he  was  going  to  make  a  loan 
on  the  shares,  and  is  not  informed  that  any 
lien  is  claimed,  the  mere  fact  that  the  formal 
notice  required  by  Code  Sec.  1626  is  not  given 
will  not  permit  the  corporation  to  defeat  the 
loan  made,  with  its  lien, — ^in  other  words, 
that  the  corporation  estopped  itself  to  assert 
its  lien.  It  is  held,  further,  that,  where  the 
corporation  has  not  reserved  any  lien  on 
stocks  for  the  indebtedness  due  from  a  stock- 
holder, it  does  not  acquire  priority  over  such 
pledgee  of  such  stock  by  taking  a  subsequent 
assignment  thereof,  even  though  the  first 
transfer  by  way  of  pledge  is  not  entered  on 
the  transfer  book;  that  in  such  case  the 
second  assignment  to  the  corporation  entitled 
it  only  to  the  surplus  after  satisfying  the 
claim  of  the  pledgee  under  the  first  assign- 
ment. We  do  not  see  what  application 
Farmers',  etc.  Bank  v.  Wood,  143  la.  635» 
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118  K  W.  282,  12C  N.  W.  626;  and  Tieraey 
V.  Ledden,  143  la.  286,  21  Ann.  Cas.  105, 
121  N.  W.  1050,  have  on  appellee's  contention 
as  to  the  effect  of  Sec.  1626. 

IV.  The  article  in  issue  provides  for  a  lien 
on  the  shares  of  each  "shareholder,"  for  any 
sum  due  the  association  from  "said  share- 
holder." This  is  a  clear  provision  that  the 
lien  shall  attach  to  the  property  of  a  share- 
holder for  what  may  be  due  from  him.  It 
will  be  noticed  that  it  is  not  said  that  it  is 
to  be  something  due  because  he  is  a  share- 
holder. The  definition  as  to  what  indebted- 
ness the  [136]  lien  shall  attach  for  is  that 
it  shall  be  for  something  due  on  account  of 
subscription  to  stock  on  the  part  of  the 
shareholder,  or  for  money  loaned  by  the  as- 
sociation to  the  shareholder.  If  this  stood 
alone,  it  would  be  exclusive,  and  the  lien 
would  attach  to  no  indebtedness  except  for 
subscription,  or  for  money  loaned.  Then 
comes  a  general  provision  that  the  lien  shall 
also  attach  ''for  any  other  indebtedness  due," 
but,  once  more,  due  from  the  shareholder. 
This,  of  course,  contemplates  indebtedness 
other  than  subscription  to  stock  or  money 
loaned.  Unless  ejuadem  generis  applies,  the 
indebtedness  provided  for,  generally,  is  stated 
broadly  enough  to  indicate  anything  what- 
ever that  is  a  debt,  and,  as  has  been  said, 
therefore  an  indebtedness  arising  from  a 
wrong  done.  Now,  whether  "any  other  in- 
debtedness" is  or  is  not  limited  to  the  class 
01  debt  specifically  described,  it  remains  true 
that,  while  this  other  indebtedness  is  one 
due  from  the  shareholder,  it  again  is  not  said 
that  it  must  not  only  be  due  from  but  due 
because  of  the  status  of  the  shareholder. 
Following  this,  it  is  stated  that  "no  stock 
shall  be  transferred  unless  all  debts  due  the 
association  are  first  paid."  Here,  unless 
ejuedem  generis  applies,  the  lien  covers  what- 
ever is  a  debt  due  the  association  from  the 
shareholder,  and  the  question  whether  using 
the  word  "shareholder"  limits  indebtedness 
to  what  is  due  because  he  is  a  shareholder, 
is  not  in  this  clause,  except  under  ejusdem 
generis,  because,  with  reference  to  this  par- 
ticular clause,  the  word  "shareholder"  is 
not  used.  It  is  apparent  that  the  contro- 
versy is  whether  the  article,  as  written,  limits 
the  lien  to  indebtedness,  no  matter  how  cre- 
ated, which  is  due  because  of  some  contract 
made  or  liability  incurred  as  shareholder, 
or  whether  the  lien  is  for  indebtedness,  no 
matter  how  created,  so  long  as  it  is  the  debt 
due  the  association  from  one  who  is  a  share- 
holder. In  solving  this  question,  we  are  not 
helped  because  liability  arising  from  tort 
constitutes  a  debt.  Establishing  that  certain 
things  constitute  a  debt  does  not  prove  that 
it  is  such  debt  as  has  been  secured  by  a  given 
^nitten  instrument.  It  is  competent  for  the 
parties  to  contract  that  [137]  things  which 


are  confessedly  a  debt  shall  not  be  protected 
by  a  lien  contracted  for  at  the  same  time; 
and  the  vital  question  here  is  not  whether 
what  Boehmler  did  created  a  debt,  but 
whether  the  parties  to  Art.  15  agreed  that 
his  debt  should  be  secured  by  the  lien  pro- 
vided for  in  that  article,  or,  rather,  whether 
or  not  the  article  fails  to  provide  a  lien  for 
that  debt.  It  is  idle  for  counsel,  on  the  one 
hand,  to  say  that,  if  it  had  not  been  the  in- 
tention to  make  the  lien  as  broad  as  they 
claim,  it  would  have  been  easy  to  make  it 
plain  that  the  lien  should  not  be  so  broad, 
and  as  idle  for  the  others  to  say  that,  if  it 
had  been  the  intention  to  make  the  lien  broad 
enough  to  include  the  very  debt  at  bar,  it 
would  have  been  easy  to  make  that  intention 
manifest.  If  either  course  had  been  taken, 
we  would  be  relieved  from  interpreting  this 
writing,  and,  in  all  probability,  there  would 
have  been  no  suit  to  come  before  us.  We 
may  not  be  relieved  from  discharging  the 
burden  thus  put  upon  us  because  something 
might  readily  have  been  done  that  would 
have  made  interpretation  ntedless. 

As  we  understand  it,  the  only  differentia- 
tion which  appellee  attempts  of  the  prO' 
nouncements  of  the  Supreme  Court  of 
Pennsylvania  on  the  exact  question  is  that 
the  writing  interpreted  there  was  a  statute, 
and  that  the  demand  involved  there  had  been 
liquidated  before  the  controversy  arose.  We 
have  said  enough  heretofore  to  indicate  why 
we  think  these  are  distinctions  which  do  not 
create  a  difference.  Unfortunately,  there  is 
that  about  said  decisions  of  the  Supreme 
Court  of  Pennsylvania  which,  while  it  pre- 
sents no  differentiation  between  the  Pennsyl- 
vania cases  and  this  one,  does  greatly  detract 
from  the  value  of  said  decisions  as  a  guide 
here.  The  court  ruled  that  an  embezzlement 
by  an  officer  of  the  corporation  was  a  debt, 
within  a  statute  substantially  worded  as  is 
the  by-law  at  bar.  We  so  hold  here.  But,  as 
said  before,  proving  that  Boehmler  was  in- 
debted to  the  association  does  not  prove  that 
his  debt  was  within  the  language  of  the  ar- 
ticle. As  the  Supreme  Court  of  Pennsylvania 
found  that  the  embezzlement  of  the  ofiicer 
created  a  debt  secured  by  [138]  a  lien  on 
the  shares,  it  must  have  concluded  either 
that  this  constituted  a  wrong  done  as  a 
shareholder  or  that  it  was  immaterial  wheth- 
er it  was  so  done,  and  sufficient  under  the 
statute  that  the  wrong  was  done  by  an  officer 
who  was  a  shareholder.  It  must  have  held 
the  last,  because  we  should  not  assume  that 
it  decided  that  the  embezzlemont  was  the  act 
of  the  shareholder  as  shareholder,  unless  we 
also  assume  that  it  overlooked  that  bcin^ 
a  stockholder  in  a  corporation  cannot,  of 
itself,  create  the  fiduciary  relationship  es- 
sential to  embezzlement.  It  is  regrettable 
that  the   court   was   content  to   merely   an- 
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nounce  that  the  stockholder  who,  as  officer, 
committed  an  embezzlementi  created  a  debt 
covered  by  a  lien  such  as  is  found  in  the 
Pennsylvania  statute,  and  in  Art.  XV;  and 
that  nothing  is  said  as  to  how  the  conclusion 
was  reached  that  such  embezzlement  by  an 
officer  who  was  a  shareholder  was  a  d^bt 
to  which  such  lien  was  applicable.  We  have 
thus  the  conclusion  of  the  Pennsylvania  court, 
and  such  help  as  the  mere  fact  that  such 
conclusion  was  reached  by  it  gives;  but  un- 
less satisfied  with  merely  stating  our  con- 
clusion to  be  that  of  the  Pennsylvania  cases, 
these  cases  have  not  relieved  us  from  the 
necessity  of  formulating  for  ourselves  the 
reasons  for  our  conclusion. 

We  may  assume,  for  the  sake  of  argument, 
that  the  words  "or  for  any  other  indebted- 
ness due  from  the  shareholder,"  following  a 
provision  that  there  shall  be  a  lien  for  what 
is  due  from  the  shareholder  ''either  on  ac- 
count of  the  subscription  to  its  stocks,  or  for 
money  loaned  by  the  association  to  said 
shareholder,"  are  eju^em  generis,  and  the 
words  limited  to  something  which  belongs 
to  the  enumerated  class  whose  enumeration 
the  broader  clause  follows.  But  then  comes 
a  distinct  contingency  which  makes  no  refer- 
ence to  subscription,  or  borrowing,  but  which 
undertakes  to  deal  with  nothing  but  transfer, 
and  to  provide  as  to  "all  debts  due"  in  case 
of  transfer.  Ejusdem  generis  certainly  has 
no  application  to  this.  The  phases  of  the 
agreement  dealing  with  subscription  and 
borrowing  have  been  disposed  of;  they  are 
not  again  [139]  recurred  to;  a  new  field  of 
contract  ivS  entered;  the  think  which  appellee 
urges  as  controlling — using  the  word  "share- 
holder"— is  not  done  in  connection  with  the 
"all  debts  due"  which  are  now  spoken  of. 
Surely,  the  doctrine  does  not  shut  out  agree- 
ments distinct  from  what  is  enumerated. 
Surely,  this  is  such.  Surely,  the  parties  may 
agree  that,  so  long  as  one  party  remains  a 
stockholder,  with  unencumbered  stock,  his 
shares  shall  be  security  for  nothing  but  un- 
paid stock  subscriptions  and  loans,  and  that 
the  relation  may  not  be  severed  or  the  stock 
be  made  subject  to  the  lien  of  another,  ex- 
cept upon  payment  of  any  and  all  debts 
owing  the  corporation,  additional  to  sub- 
scription and  borrowing.  Surely,  if  the  stock 
is  not  to  be  liable  in  any  event  for  anything 
but  these  two  items  of  debt,  there  was  no 
occasion  to  make  a  separate  statement  as  to 
what  debts  must  be  paid  in  case  of  transfer. 
On  that  theory,  it  was  already  said.  A 
statement  that  the  only  lien  was  for  sub- 
scription and  loans  states  what  debt  must  be 
paid  to  obtain  transfer.  To  such  distinct 
agreement  must  apply  the  doctrine  that,  as 
to  ejusdem  generis,  "it  has  never  been  sup- 
posed that  the  rule  required  the  rejection  of 
the  general  terms  entirely.     ...     On  the 


contrary,  it  must  yield  to  another  salutary 
rule  of  construction,  namely:  that  every  part 
of  a  statute  should,  if  possible,  be  upheld  and 
given  its  appropriate  force."  Misch  v.  Bus- 
sell,  136  III.  22,  26  N.  E.  528,  12  L.R.A.  125. 
In  the  case  of  National  Bank  of  Kepublic  v. 
Rochester  Tumbler  Co.  supra,  172  Pa.  St. 
614,  33  Atl.  748,  749,  the  statute  construed, 
among  other  things,  provided  that  the  trans- 
fer shall  be  subject  "to  all  the  payments  due 
or  to  become  due  thereon,"  ^and  that  no 
certificate  "shall  be  transferred  so  long  as 
the  holder  thereof  is  indebted  to  said  com- 
pany, unless  the  board  of  directors  shall 
consent  thereto."  This  is  not  essentially 
different  from  the  provision  here  that  "no 
stock  shall  be  transferred  unless  all  debts 
due  the  association  are  first  paid."  The  Su- 
preme Court  of  Pennsylvania  holds  that  this 
applies  the  lien  to  a  liability  founded  on  em- 
bezzlement, because,  otherwise,  the  power  to 
refuse  consent  [140]  to  a  transfer  of  the  title 
would  in  fact  not  exist;  that,  on  such  rea- 
soning, if  there  were  no  debts,  the  consent 
would  not  be  needed;  and  that,  if  there  was 
a  debt,  and  yet  no  lien,  consent  to  transfer 
would  be  of  no  value,  and  would  alwavs  be 
dispensed  with.  As  said,  the  court  holds  that 
this  language  is  broad  enough  to  give  the 
lien    which    appellant    claims. 

In  this  connection,  appellee  presents  that 
the  effect  of  Code  Sec.  1626  is  to  take  tliis 
case  out  of  the  reasoning  of  the  Pennsylvania 
case.  It  is  true  that  this  statute  enables  one 
who  loans  with  the  shares  as  collateral  to  ef- 
fectuate sufficient  transfer  for  his  purposes, 
although  the  stock  be  not  actually  transferred 
on  the  books  of  the  corporation  as  is  neces- 
sary between  buyer  and  seller,  by  giving 
notice  to  the  corporation  of  the  loan  and  the 
taking  of  collateral.  But  we  think  it  clear, 
and  believe  we  have  demonstrated,  that, 
while  the  notice  under  this  statute  operates 
as  a  transfer  for  the  purpose  of  the  loan,  this 
does  no  more  than  to  advise  the  corporation 
that  its  lien  on  the  shares  will,  as  to  any 
indebtedness  permitted  or  arising  after  the 
loan,  be  junior  to  the  claim  of  which  the 
corporation  has  been  notified. 

Whatever,  then,  may  be  said  as  to  some 
parts  of  the  article,  we  think  it  clear,  and 
all  w^e  decide  on  this  head  is,  that,  in  this 
contest  for  priority  between  the  corporation 
and  this  transferee,  the  lien  of  the  the  cor- 
poration, if  confined  to  what  was  due  it  from 
the  shareholder  before  the  loan  was  made  by 
the  transferee,  is  superior  to  the  lien  of  the 
latter. 

We  do  not  overlook  thaj;  this  impairs  the 
availability  of  stocks  as  collateral  security. 
We  may  not  remedy  this  by  refusing  to  ef- 
fectuate whatever  is  the  fair  construction 
of  the  agreement  made.  The  remedy  lies 
with  the  parties,  or  in  obtaining  an  assur- 


ance  from  the  corporation  that  will  work  an 
estoppel,  or  in  legislative  action. 

2. 

We  do  not  overlook   the   argument  that, 
since  the  secretary  was  bonded,  it  must  have 
been  the  intent  of  the  corporation  [141]  to 
rely  for  reimbursement,  in  case  of  defalca- 
tion,   upon    bonds,    and,    therefore,    not    its 
intention  to  create  a  lien  upon  the  shares  for 
the  purpose  of  reimbursing  itself  for  an  em- 
bezzlement.    The   fallacy   of   this   argument 
lies  in  assuming  that  the  bonds  were  relied 
upon  as   the   sole    security   for   defalcation. 
The  chances  are  that,  when   the  by-law   in 
question  was  framed  and  adopted,  and  at  the 
various   times   when    Boehmler   gave   bonds, 
the  corporation  had  no  thought  of  a  defalca- 
tion; that  it  adopted  the  article  and  took 
bonds  as  a  matter  of  general  business  rout- 
ine; that  it  though  of  neither  as  a  specific 
safeguard  and,  consequently,  had  no  thought 
of  relying  upon  either  as  an  exclusive  safe- 
guard against  embezzlement.     One  who  has 
taken  such  bond  is  not  estopped  from  assert- 
ing a  lien.    Both  the  bonds  and  the  lien  may, 
and  may  be  needed  to,  help  collect  the  same 
debt.    In  the  absence  of  any  evidence  that 
the  bonds  were  relied  on  exclusively,  we  are 
not  inclined  to  hold  that  because  bonds  were 
taken,  therefore  the  lien  of  the  article  does 
not  cover   damages   caused   by   official    mis- 
conduct. 

We  are  the  better  satisfied  with  the  con- 
clusion that  we  have  reached  because,  as  it 
seems  to  us,  any  other  would  be  more  of  a 
play  upon  words  than  an  analytical  decision 
In  essence,  the  situation  does  not  differ  from 
what  it  would  have  been,  had  there  been  a 
contract  reciting  that  one  John  Jones  was 
a  shareholder,  and  that,  if  he  became  indebt- 
ed to  the  corporation,  it  should  have  a  lien 
upon  his  shares.  We  think  that  the  language 
employed  is,  in  effect,  a  matter  of  identifica- 
tion; that  the  spirit  of  the  agreement  is  to 
give  a  lien  upon  the  shares  of  any  who  are 
shareholders;  that  the  word  "shareholder" 
defines  the  class  who  agree  to  the  lien;  and 
that,  upon  a  showing  that  the  debtor  to  the 
corporation  is  of  that  class,  it  becomes  im- 
material whether  the  debt  rests  upon  one 
act  of  the  one  within  the  class,  or  upon  some 
other  act  of  the  same  person.  If  B'^ehmler 
is  of  the  class  as  to  which  it  is  [142]  agreed 
that  debts  from  them  shall  be  covered  by  a 
lien,  the  question  is  whether  he  was  in  debt, 
and  not  in  what  capacity  he  got  into  debt. 

DIVISION  II. 


It  is  contended  for  the  decree  below  that 
the  association  is  estopped  to  assert  its  lien 
because:  (1)  Before  appellee  made  the  loan, 
the  association  delivered  to  him  a  pass  book 
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purporting  to  contain  a  copy  of  the  articles 
of  incorporation  and  by-laws,  and  that  what 
was  copied  in  the  pass  book  did  not  include 
the  article  now  relied  upon  by  the  appellant, 
and  that  this  amounts  to  saying  to  him  that 
no  lien  was  reserved,  and  he  relied  on  this; 
(2)  a  statement  in  the  by-laws  copied  in  the 
pass  book,  that  all  stock  not  in  arrears  was 
transferable,  was  equivalent  to  saying  to  ap- 
pellee that  there  was  no  by-law  which  created 
a  lien  on  stock  transferred  while  there  was 
an  arrearage;  (3)  appellee  was  sent  state- 
ments which  asserted  that  the  business  and 
books  had  been  audited,  which  things  in- 
fluenced, him  to  make  the  loan,  and  that  he 
would  not  have  made  it  without;  (4)  ap- 
pellee was  informed  by  statements  in  this 
pass  book  that  the  officers  of  the  association 
were  bonded:  that  this  was  misleading,  and 
amounted  to  saying  that  appellee  could  see 
by  the  by-laws  that,  if  he  made  a  loan  on 
stock,  he  was  insured  against  possible  loss 
from  possible  dishonesty  of  any  of  the  of- 
ficers because  these  were  required  to  give 
fidelity  bonds  with  adequate  security  for  the 
faithful  performance  of  their  trusts. 

The  appellee  was  himself  a  stockholder  and, 
no  matter  what  the  pass  book  did  or  did  not 
say  as  to  by-laws,  was  bound  to  know  what 
the  by-laws  in  truth  were — to  take  note  of 
any  amendments;  and  he  had  the  power,  by 
going  to  the  record,  to  find  out  at  any  time 
what  any  valid  by-law  was,  because,  unless 
of  record,  it  would  not  be  valid.  To  put  it 
another  way,  he  was  charged  with  every 
provision  of  the  articles  [143]  and  amend- 
ments thereto  by  the  record  thereof  in  the 
office  of  the  proper  recorder  of  deeds  See 
Simeral  v.  Dubuque  Mut.  F.  Ins.  Co.  18  la. 
319,  322;  Fitzgerald  v.  Metropolitan  Ace. 
Assoc  106  Ta.  457,  459,  76  N.  W.  809; 
Farmers'  Mut  Hail  Ins  Assoc,  v.  Slattery, 
115  la.  410,  413,  88  N.  W.  949.  Moreover, 
the  certificate  of  stock  assigned  to  appellee 
as  collateral  itself  contained  the  provisions 
of  the  article  in  question.  The  delivery  to 
plaintiff  of  the  pass  book,  made  before  he 
loaned,  could  not,  by  possibility,  be  construed 
into  a  statement  on  the  part  of  the  associa- 
tion that  Boehmler  was  not  then  indebted  to 
the  association,  or  would  not  become  so  after 
the  delivery  of  the  pass  book. 

As  to  the  audit,  nothing  said  by  the  state- 
ments and  certificates  sent  the  appellee  stat- 
ed in  any  way  that  Boehmler  was  or  was 
not  indebted  to  the  association.  At  the  ut- 
most, there  was  given,  the  opinion  of  the 
examiner,  based  upon  an  examination  of  the 
books  and  accounts  of  the  secretary  and 
treasurer  and  on  comparing  balances,  that 
he  found  nothing  in  the  books  and  accounts 
to  the  contrary  of  the  faithful  performance 
of  duty  on  the  part  of  the  officers.  This  is, 
at  most,  a  mere  opinion. 
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Be  that  as  it  may,  the  auditor  who  made 
these  certificates,  and  whosoever  may  have 
mailed  them  to  the  appellee  or  given  him 
the  pass  hook,  were  his  own  agents  as  a 
stockholder.  There  is  no  room  for  the  theory 
of  misleading  and  the  like,  which  appellee 
advances.  He  cannot  recover  of  his  fellow 
stockliolders  for  a  wrong  done  him  by  one 
who  was  his  agent  as  well  as  theirs.  Enough 
has  been  said  as  to  the  taking  of  bonds. 

There  is,  at  most,  no  more  than  the  pos- 
sibility of  drawing  an  inference  from  the 
reports  of  the  examiner  that  Boehmler  was 
not  indebted  to  the  association.  From  the 
earliest  days  of  the  law,  however,  an  estoppel 
in  pais  may  not  be  thus  predicated,  and  the 
statement  of  Lord  Coke,  that  "eVery  estoppel 
because  it  concludeth  a  man  to  allege  the 
truth  must  be  certain  [144]  to  every  extent^ 
and  not  to  be  taken  by  argument  or  infer- 
ence," is  still  the  law. 

In  our  opinion,  the  decree  must  be 

Reversed. 

Deemer,  C.J.,  Ladd,  Weaver,  Gaynor  and 
Preston,  J  J.,  concur. 

Evans,  J.,  dissents. 


NOTE. 

Validity  and  Effect  of  ProTision  In 
Charter,  Statute,  or  By-law  Creating 
Lien  on  Stock  in  Favor  of  Corpora- 
tion. 

Introductory,  368. 
Validity,    368. 
Effect: 

Provision  in  Charter  or  Statute: 
Effect  as  to  Stockholder,  371, 
Effect  as  to  Third  Person,  371. 
Provision  in  By-law: 

Effect  as  to  Stockholder,  373. 
Effect  as  to  Third  Person,  375. 


Introductory, 

The  earlier  cases  dealing  with  the  validity 
and  effect  of  a  provision  in  a  charter,  stat- 
ute or  by-law  creating  a  lien  on  stock  in 
favor  of  the  corporation  are  collected  in  the 
notes  to  Dempster  Mfg.  Co.  v.  Downs,  3  Ann. 
Cas.  187;  and  People's  Home  Sav.  Bank  v. 
Superior  Ct.  43  Am.  St.  Rep.  147.  The  pur- 
pose of  this  note  is  to  review  the  recent 
cases  on  the  subject. 

The  validity  of  a  corporate  by-law  regulat- 
ing the  alienation  of  stock  is  discussed  in 
the  note  to  Nicholson  v.  Franklin  Brewing 
Co.  19  Ann.  Cas.  099. 

The  foreclosure  in  equity  of  a  lien  on 
stock  in  favor  of  a  corporation  is  treated  in 
the  note  to  U.  S.  etc.  Land  Co.  v.  Sullivan, 
Ann.  Cas.  1912A  61. 


ValidUy. 

The  general  rule  is  that  a  provision  in  a 
statute  or  in  a  corporate  charter  authorized 
by  the  legislature,  which  creates  a  lien  on 
the  stock  in  favor  of  the  corporation  for 
debts  due  to  it  from  a  stockholder,  is  valid. 
Hammond  v.  Hastings,  134  U.  S.  401,  10 
S.  Ct.  727,  33  U.  S.  (L.  ed.)  960;  Hotchkiss, 
etc.  Co.  V.  Union  Nat.  Bank,  68  Fed.  76,  37 
U.  S.  App.  86,  15  C.  C.  A.  264;  Curtice  v. 
Crawford  County  Bank,  118  Fed.  390,  56^ 
C.  C.  A.  174;  United  Cigarette  Mach.  Co. 
V.  Winston  Cigarette  Mach.  Co.  194  Fed.  947, 
114  C.  C.  A.  683;  Birmingham  Trust,  etc 
Co.  V.  East  Lake  Land  Co.  101  Ala.  304,  la 
So.  72 ;  People's  Bank  v.  Exchange  Bank,  lift 
Ga.  820,  43  S.  E.  269,  94  Am.  St.  Rep.  144; 
U.  S.  etc.  Land  Co.  v.  Sullivan,  113  Minn. 
27,  Ann.  Cas.  1912 A  61,  128  N.  W.  1112; 
Mohaw^k  Nat.  Bank  v.  Schenectady  Bank,  7^ 
Hun  90,  28  N.  Y.  S.  1100,  161  N.  Y.  665, 
46  N.  E.  1149;  Boyd  v.  Reed,  120  N.  C.  335, 
27  S.  E.  36,  68  Am.  St.  Rep.  792;  United 
Cigarette  Mach.  Co.  v.  Brown,  119  Va.  813, 
89  S.  E.  860,  L.R.A.1917F  1100.  See  also- 
Bankers'  Trust  Co.  v.  McCloy,  109  Ark.  160, 
159  S.  W.  205,  47  L.R.A.{N.S.)  333;  Mont- 
gomery First  State  Bank  v.  Navasota  First 
Nat.  Bank  (Tex.)  145  S.  W.  691.  Compare 
Enterprise  Ditch  Co.  v.  Moffitt,  58  Neb.  642, 
79  N.  W.  660,  76  Am.  St.  Rep.  122,  46  L.Rji. 
647. 

In  Hammond  v.  Hastings,  134  U.  S.  401,. 
10  S.  Ct.  727,  33  U.  S.  (L.  ed.)  960,  it  was 
said:  "The  rule  is  clear  and  unquestioned, 
that  where  by  general  law  a  lien  is  given  to 
a  corporation  upon  its  stock  for  the  indebt- 
edness of  the  stockholder,  it  is  valid  and 
enforceable  against  all  the  world." 

In  Birmingham  Trust,  etc.  Co.  v.  East 
Lake  Land  Co.  101  Ala.  304,  13  So.  72,  the 
court  said:  "We  said  in  the  Mobile  Mut.. 
Ins.  Co.  V.  CuUom,  49  Ala.  661,  that  'the 
common  law  regards  the  shares  composing 
the  capital  stock  of  an  incorporate  company, 
as  personal  property,  capable  of  alienation 
or  succession,  in  any  of  the  modes  by  which 
that  species  of  property  may  be  transferred. 
Thus  regarding  such  shares,  a  lien  or  equity, 
in  favor  of  the  corporation,  to  charge  them- 
with  a  debt  due  from  the  shareholder,  could 
not  be  implied.'  It  is  not  to  be  doubted, 
that  a  lien  of  the  kind  may  be  created  by 
law.  As  Mr.  Cook  expresses  it:  'Such  a 
lien  as  this,  in  favor  of  the  corporation,  may 
be  created  by  statute,  by  charter,  and  the 
weight  of  authority  holds,  that  it  may  b& 
created  by  by-law.'  .  .  .  The  statute, 
.  under  which  the  lien  of  the  appellee 
is  claimed,  reads:  'AH  private  corporations 
have  a  lien  on  the  shares  of  its  stockholders, 
for  any  debt  or  liability  incurred  to  it  by 
a  stockholder,  before  notice  of  a  transfer,  or 
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of  a  levy  on  such  stock/  This  is,  in  sub- 
stance, the  language  by  ^ich  liens  on  stock 
are  generally  conferred  by  statute,  whether 
in  the  original  acts  of  incorporation,  or  by 
separate  special  act,  afterwards,  or  by  by- 
laws of  the  corporation,  authorized  by  stat- 
ute." 

In  Boyd  ▼.  Redd,  120  N.  C.  336,  27  S.  E. 
35,  58  Am.  St.  Rep.  792,  it  appeared  that  a 
statute  provided  that  a  bank  which  failed  to 
organize  within  a  certain  time  should  forfeit 
iU  charter.  It  was  held  that  the  fact  that 
a  bank  failed  to  organize  within  the  stat- 
utory period  did  not  affect  the  validity  of  a 
lien  which  it  claimed,  by  virtue  of  its  charter, 
on  the  shares  of  a  stockholder  for  his  indebt- 
edness to  it.  The  court  said:  "We  concur 
with  his  honor  that  there  was  no  impairment 
of  whatever  lien  was  conferred  by  the  charter 
by  the  delay  of  the  bank  to  organize  till  after 
the  statutory  period  of  two  years  had  elapsed. 
Code,  sec.  688<  A  defect  of  that  kind  cannot 
be  taken  advantage  of  in  this  collateral  way. 
The  sovereign  is  the  proper  party  to  set  it 
up,  and  by  a  direct  proceeding." 

In  Wright  Lumber  Co.  v.  Hixon,  105  Wis. 
153,  80  N.  W.  1110,  1136,  it  appeared  that 
the  plaintiff  corporation  did  not  bring  the 
action  for  foreclosure  of  its  lien  until  after 
the  statute  under  which  it  claimed  had  been 
repealed  by  a  subsequent  statute  which  abro- 
gated the  right  of  a  corporation  to  assert  a 
lien  on  stock  standing  in  the  name  of  its 
stockholders.  The  court  holding  that  the 
lien  asserted  by  the  plaintiff  'Corporation 
was  valid,  said:  "We,  then,  have  a  piece  of 
legislative  prestidigitation  in  which  the  de- 
fendants seem  to  have  a  decided  advantage. 
Whereas,  the  plaintiff  had  a  lien,  good 
against  all  the  world,  and  of  which  all  the 
world  was  bound  to  take  notice,  now  the 
plaintiff  has  nothing,  and  the  defendants  be- 
come clothed  with  the  rights  and  privileges 
of  holding  the  stock  clear  of  all  claims.  The 
omnipotent  power  of  the  legislature  along 
some  lines  is  admitted,  but  that  they  can 
destroy  vested  property  rights  is  denied. 
That  they  intended  to  do  this  by  this  legisla- 
tion is  extremely  doubtful.  When  the  change 
in  sec.  1751  was  made,  sec.  4974,  R.  S.  1878, 
provided  that  'the  repeal  of  a  statute  here- 
after shall  not  remit,  defeat,  or  impair  any 
■  .  .  rights  of  action  accrued  under  such 
statute  before  the  repeal  thereof,  whether  or 
not  in  course  of  prosecution  or  action  at  the 
time  of  such  repeal;  but  all  such  .  .  . 
rights  of  action  created  by  or  founded  on 
such  statute,  liability  wherefor  shall  have 
been  incurred  before  the  time  of  such  repeal 
thereof,  shall  be  preserved  and  remain  in 
force,  notwithstanding  such  repeal,  unless 
specially  and  expressly  remitted,  abrogated 
or  done  away  with  by  the  repealing  statute.' 
That  the  legislature  may,  by  a  prospective 
Ann.  Cas.  1918D. — 24. 


statute  such  as  this,  save  rights  of  action 
which  have  accrued  is  settled."  Compare 
Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn. 
86,  36  N.  W.  577. 

A  provision  in  a  ■  by-law  adopted  by  a 
corporation  under  authority  given  by  a  stat- 
ute creating  a  lien  on  its  stock  for  debts 
due  from  the  holder  to  the  corporation,  has 
been  held  to  be  valid  and  a  proper  exercise  of 
corporate  power.  Child  v.  Hudson's  Bay  Co. 
2  P.  Wm.  (Eng.)  207;  Montgomery  v.  Mitch- 
ell, 18  Manitoba  37 ;  Box  v.  Bird's  Hill  Sand 
Co.  23  Manitoba  415;  Bankers'  Trust  Co.  v. 
McCloy,  109  Ark.  160,  159  S.  W.  205,  47 
Ii.R.A.(N.S.)  333;  Anglo-California  Bank  v. 
Grangers'  Bank,  63  Cal.  359;  McDowell  v. 
Wilmington  Bank,  1  Har.  (Del.)  27;  Tuttle 
V.  Walton,  1  Ga.  43;  Farmers',  etc.  Bank  v. 
Haney,  87  la.  101,  54  N.  W.  61 ;  Des  Moines 
Nat.  Bank  v.  Warren  County  Bank,  97  la. 
204,  66  N.  W.  164;  Corbin  Banking  Co.  v. 
Mitchell,  141  Ky.  172,  132  S.  W.  426,  31 
L.R.A.(N.S.)  446;  John  C.  Grafflin  Co,  v. 
Woodside,  87  Md.  146,  39  Atl.  413;  Bronson 
Electric  Co.  v.  Rheubottom,  122  Mich.  608, 
81  N.  W.  663;  Costello  v.  Portsmouth  Brew- 
ing Co.  69  N.  H.  406,  43  Atl.  640;  Young  v. 
Vough,  23  N.  J.  Eq.  326;  Reading  Trust  Co. 
V.  Reading  Iron- Works,  137  Pa.  St.  282,  21 
Atl.  169,  170.  See  also  Birmingham  Trust, 
etc.  Co.  V.  East  Lake  Land  Co.  101  Ala,,  304, 
13  So.  72;  Kahn  v.  St.  Joseph  Bank,  70  Mo. 
262;  Steamship  Dock  Co.  v.  Heron,  62  Pa. 
St.  280. 

In  some  jurisdictions  it  has  been  held 
that  a  corporation,  unless  prohibited  from 
so  doing  by  a  statute,  a  general  law,  or  a 
provision  in  its  charter,  may  reserve  by  a 
provision  in  its  by-laws  a  lien  on  its  cor- 
porate stock  for  any  indebtedness  of  its 
stockholders  to  the  corporation.  People's 
Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  189, 
81  Pac.  1029;  Wilkinson  v.  Home  Bank,  137 
Tenn.  198,  192  S.  W.  920. 

In  other  jurisdictions  a  by-law  containing 
a  provision  the  purpose  of  which  is  to  give 
the  corporation  a  lien  on  its  stock  for  any 
indebtedness  of  its  stockholders  to  the  cor- 
poration, is  held  to  be  invalid,  when  passed 
in  the  absence  of  statutory  or  charter  au- 
thority. Brinkerhoff-Farris  Trust,  etc.  Co.  v. 
Home  Lumber  Co.  118  Mo.  447,  24  S.  W. 
129;  Atchison  County  Bank  v.  Durfee,  118 
Mo.  431,  24  S.  W.  133,  40  Am.  St.  Rep.  396; 
CajroU  V.  MuUanphy  Sav.  Bank,  8  Mo.  App. 
249.  In  Nicollet  Nat.  Bank  v.  City  Bank, 
38  Minn.  86,  36  N.  W.  577,  the  defendant 
banking  corporation  by  virtue  of  a  provision 
in  its  by-laws,  claimed  a  lien  on  the  stock  in 
question,  and  contended  that  the  by-law, 
under  which  it  claimed,  was  authorized  by 
the  statute  in  force  at  the  time  the  by-law 
was  adopted.  Section  14  of  that  statute  pro- 
vided as  follows:     "The  shares  in  such  bank 
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are  personal  property,  and  transferable  on 
the  books  of  the  bank  in  such  manner  as  may 
be  agreed  upon  in  the  articles  organizing 
such  bank,  or  prescribed  in  its  by-laws;  and 
every  person  becoming  a  stockholder  therein 
shall,  in  proportion  to  his  interest,  succeed 
to  all  the  rights,  and  be  subject  to  all  the 
liabilities,  of  prior  stockholders."  It  ap- 
peared that  a  new  section  abrogating  the 
provision  in  the  by-law  under  which  the 
defendant  bank  claimed,  was  subsequently 
added  to  the  statute.  The  court  in  holding 
that  the  lien  asserted  bv  the  defendant  bank- 
ing  corporation  was  illegal,  and  that  the 
by-law  by  virtue  of  which  the  defendant 
claimed  the  lien,  did  not  exclude  the  future 
exercise  of  legislative  functions  regulating 
the  conduct  of  corporations,  said:  "The 
matter  in  question  is  one  of  public  concern, 
affecting  the  permanent  solvency  of.  banking 
corporations,  created  as  well  to  subserve 
public  interests  as  for  the  benefit  of  the 
members,  .  .  .  and  the  manner  in  which 
they  may  conduct  their  business  is  not  be- 
yond such  legislative  control  as  may  be 
necessary  for  the  protection  of  the  public. 
The  by-law  alone  was  ineffectual  to  oppose 
proper  legislative  control,  by  general  law, 
and  as  to  future  transactions.  To  justify 
construing  a  statute  for  the  creation  of  cor- 
porations as  authorizing  the  adoption  of  by- 
laws of  such  a  nature  as  to  place  the  control 
of  matters  of  public  concern  wholly  within 
the  power  of  the  corporation,  and  excluding 
the  future  exercise  of  ordinary  legislative 
functions,  would,  at  least,  require  language 
admitting  of  no  other  reasonable  meaning. 
The  provision  in  section  14  of  the  statute 
above  recited,  authorizing  corporations  to 
prescribe  by  by-law  the  manner  of  transfer- 
ring stock,  does  not  involve  any  such  bargain- 
ing away  or  self-deprivation  of  legislative 
authority.  The  assignment  to  the  plaintiff, 
without  a  transfer  on  the  books  of  the  bank, 
did  not  constitute  a  complete  transfer  in 
merely  legal  contemplation,  so  as  to  effect 
an  actual  substitution  of  shareholders  bind- 
ing upon  the  corporation.  But,  as  between 
the  immediate  parties  to  the  transaction,  the 
assignment  was  effectual,  and  would  be  recog- 
nized and  enforced,  at  least  in  equity,  as 
against  all  parties  not  showing  a  superior 
right.  .  .  .  The  asserted  lien  of  the  de- 
fendant upon  the  stock,  being  illegal,  did 
not  oppose  the  acquisition  by  the  plaintiff 
of  the  rights  here  asserted."  Compare 
Wright  Lumber  Co.  v.  Hixon,  305  Wis.  153, 
80  N.  W.  1110. 

A  national  bank  has  no  lien  on  its  stock 
as  against  indebted  stockholders,  and  has  no 
authority  to  adopt  articles  of  association  or 
by-laws  creating  such  a  lien.  Xenia  First 
Nat.  Bank  v.  Stewart,  107  U.  S.  076,  2  S.  Ct. 
778,  27  U.  S.   (L.  ed.)   592;  Evansville  Nat. 


Bank  v.  Metropolit&n  Nat.  Bank,  2  Biss.  527. 
10  Am.  L.  Reg.  (N.  S.)  774,  1  Thomp.  Nat 
Bank  Gas.  189,  6  Am.  L.  Kev.  574,  8  Fed. 
Gas.  No.  4,573;  Smith  v.  Marietta  First  Nat. 
Bank,  115  6a.  608,  41  S.  E.  983;  Louisville 
Second  Nat.  Bank  v.  National  State  Bank, 
10  Bush  (Ky.)  367;  Hagar  t.  Union  Nat. 
Bank,  63  Me.  509;  Delaware,  etc.  R.  Co.  v. 
Oxford  Iron  Go.  38  N.  J.  Eq.  340;  Buffalo 
German  Ins.  Go.  v.  Buffalo  Third  Nat.  Bank, 
162  N.  Y.  163,  56  N.  E.  621,  48  L.R.A.  107, 
reversing  29  App.  Div.  137,  51  N.  Y.  S.  667; 
Bridges  v.  National  Bank,  185  N.  Y.  146, 
7  Ann.  Cas.  285,  77  N.  E.  1005,  affirmed 
106  App.  Div.  616,  94  N.  Y.  S.  1140 :  Goodbar 
V.  City  Nat.  Bank,  78  Tex.  461,  14  S.  W.  851; 
Feckheimer  v.  National  Exch.  Bank,  79  Va. 
80. 

In  the  case  of  Bridges  v.  National  Bank, 
supra,  the  court  said:  "Quite  early  in  the 
history  of  national  banking  associations  it 
was  held  by  the  federal  courts  that  a  na- 
tional bank  had  no  lien  upon  its  stock  as 
against  indebted  stockholders  and  that  it  w^as 
not  authorized  to  adopt  articles  of  associa- 
tion or  by-laws  which  would  give  it  such  a 
lien.  In  the  case  of  Bullard  v.  National 
Eagle  Bank,  18  Wall.  589,  21  U.  S.  (L.  ed.) 
923,  one  Clapp  was  a  stockholder  in  the  Na- 
tional Eagle  Bank  in  Boston.  After  acquir- 
ing his  stock  he  borrowed  money  from  the 
bank  on  several  notes,  some  of  which  he 
failed  to  pay  when  due,  on  account  of  which 
nonpayment  he  was  adjudged  a  bankrupt. 
His  trustee  -in  bankruptcy,  Bullard,  claimed 
the  stock  as  part  of  the  bankrupt's  assets 
and  demanded  of  the  bank  that  it  should 
transfer  the  stock  to  him.  The  bank  refused 
to  comply  with  his  request,  asserting  a  lien 
on  account  of  the  bankrupt's  indebtedness, 
whereupon  Bullard,  the  trustee  in  bankrupt- 
cy, sued  the  bank  to  enforce  a  transfer.  The 
case  went  to  the  Supreme  Court  of  the  United 
States  on  questions  certified  by  the  circuit 
court  for  the  district  of  Massachusetts.  The 
articles  of  association  of  the  Eagle  National 
Bank  provided  that  the  directors  should  have 
the  power  to  make  by-laws  to  prohibit  the 
transfer  of  stock  owned  by  any  stockholder 
who  might  be  a  debtor  to  the  association 
without  the  consent  of  the  board,  and  the 
bank  had  adopted  a  by-law  pursuant  to  said 
articles  of  association  declaring  that  all  debts 
actually  due  and  payable  to  the  bank  by  a 
stockholder  requesting  a  transfer  must  be 
satisfied  before  such  transfer  should  be  made. 
The  Supreme  Court  held  in  substance  that 
the  provisions  of  the  articles  of  association 
and  by-laws,  to  which  reference  has  been 
made,  attempting  to  give  the  bank  a  lien  up- 
on a  debtor's  stock,  were  inconsistent  with 
the  acts  of  Congress  relating  to  national 
banking  associations  and  were,  therefore,  in- 
valid.    This   view   was   in   accordance   with 
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the  decision  of  the  same  court  in  South  Bend 
First  Nat.  Bank  v.  Lanier,  11  Wall.  369,  20 
U.  S.  (L.  ed.)  172,  where  it  was  held  that 
loans  by  national  banks  to  their  stockholders 
did  not  give  a  lien  to  the  bank  on  the  stock 
of  Buch  stockholders.  These  cases  and  other 
decisions  of  the  federal  courts  erroneously 
supposed  to  be  in  conflict  with  them  were 
fully  reviewed  and  discussed  in  this  court 
in  the  opinion  of  Gray,  J.,  in  Buffalo  German 
Ins.  Co.  V.  Buffalo  Third  Nat.  Bank,  162  N. 
Y.  163,  48  URA.  107,  where  it  was  held  that 
a  national  bank  does  not  acquire  and  cannot 
enforce  as  against  a  bona  flde  purchaser  an 
equitable  lien  upon  its  shares  of  capital 
stock  for  a  debt  which  the  stockholder  has 
previously  incurred  to  the  bank.  There  the 
defendant  bank  had  attempted  by  means  of 
a  by-law  to  declare  that  any  liability  of  a 
stockholder  to  the  association  either  as  prin- 
cipal debtor  or  otherwise  should  be  a  lien 
upon  his  stock  and  all  profits  thereof  and 
dividends.  This  by-law  was  declared  to  be 
unauthorized  and  void  and  ineffective  to 
create  any  lien  because  in  conflict  with  the 
national  banking  act.  The  judgment  of  this 
court  has  since  been  aflirmed  by  the  Supreme 
Court  of  the  United  States,  193  U.  S.  681, 
48  U.  S.   (U  ed.)   801." 

Effect, 
Provision  in  Chabteb  or  Statute. 

Effect  as  to  Stockholder, 

A  valid  lien  given  by  charter  or  statutory 
provision  to  a  corporation  on  its  stock  for 
any  indebtedness  to  i€  of  a  stockholder,  at- 
taches not  only  to  all  stock  of  the  corpora- 
tion owned  by  the  indebted  stockholder,  but 
to  dividends  declared  on  the  stock.  United 
Cigarette  Mach.  Co.  v.  Winston  Cigarette 
Mach  Co.  194  Fed.  947,  114  C.  C.  A.  683; 
United  Cigarette  Mach.  Co.  v.  Brown,  119 
Va.  813,  89  S.  E.  850,  L,R.A.1917F  1100. 

In  United  Cigarette  Mach.  Co.  y.  Winston 
Cigarette  Mach.  Co.  194  Fed.  947,  114  C.  C. 
A.  583,  it  was  held  that  a  lien  on  stock  given 
to  a  corporation  by  its  charter  for  any 
"liability"  of  the  stockholder  to  tlie  corpora- 
tion, embraced  a  demand  for  damages  for 
the  stockholder's  breach  of  a  contract,  the 
court  saying:  "That  the  lien  here  reserved 
embraces  a  demand  for  damages  such  as  is 
We  asserted  is  questioned;  but  we  are  of 
opinion  that  it  does.  The  language  used  is 
too  broad  to  be  restricted  to  mere  engage- 
ments to  pay  subscriptions  to  the  stock  of 
the  company.  'Liability'  is  an  exceedingly 
comprehensive  term." 

A  statutory  provision  giving  a  corporation 
a  lien  on  its  stock  for  debts  owed  to  the  cor- 
poration bv  a  stockholder  has  been  held  to 


apply  to  debts  due  to  the  corporation  from 
a  copartnership  of  which  the  stockholder  is 
a  member  although  the  stock  stands  in  the 
name  of  the  member  by  whom  it  is  owned 
and  not  in  the  name  of  the  copartnership. 
Searcy  Bank  v.  Merchants'  Grocer  Co.  123 
Ark.  403,  185  S.  W.  80«;  Citizens'  State 
Bank  v.  Kalamazoo  County  Bank,  111  Mich. 
313,  69  N.  W.  663. 

It  has  been  held  that  a  statutory  lien  on 
stock  in  favor  of  a  corporation  secures  only 
the  direct  indebtedness  of  the  stockholder  to 
the  corporation,  either  as  a  principal  or  sure- 
ty, and  not  any  indebtedness  to  it  created 
by  its  purchase  of  his  liabilities  to  third 
persons.  Kentucky  Bank  v.  Bonnie,  102  Ky. 
343,  43  S.  W.  407 ;  Boyd  v.  Redd,  120  N.  C. 
335,  27  S.  E.  36,  68  Am.  St.  Rep.  792. 

A  lion  given  by  charter  or  statute  to  a 
corporation  on  its  stock  for  any  indebtedness 
incurred  to  the  corporation  by  a  stockholder 
thereof  has  been  held  to  apply  to  the  liability 
of  a  stockholder  for  embezzlement  or  misap- 
propriation of  the  corporation's  funds.  Hotch- 
kiss,  etc.  Co.  v.  Union  Nat.  Bank,  68  Fed.  76, 
37  U.  S.  App.  86,  15  C.  C.  A.  264;  Red  Bud 
Realty  Co.  v.  South,  96  Ark.  281,  131  S.  W. 
340.    And  see  the  reported  case. 

In  Birmingham  Trust,  etc.  Co.  v.  East 
Lake  Land  Co.  101  Ala.  304,  13  So.  72,  set 
out  at  length  in  the  following  subdivision 
of  this  note,  it  was  held  that  a  statute  creat' 
ing  a  lien  in  favor  of  a  corporation  on  its 
/Stock  for  debts  due  to  the  corporation  from 
its  stockholders  operated  retrospectively,  ap- 
plying to  debts  which  the  stockholder  owed 
to  the  corporation  before  the  passage  of  the 
statute,  as  well  as  to  those  debts  which  were 
contracted  by  him  to  the  corporation  after 
the  enactment  of  the  statute.  Compare 
Southern  Banking,  etc.  Co.  v.  Fidelity  Bank- 
ing, etc.  Co.  105  Ga.  487,  33  S.  E.  639. 


Effect  as  to  Third  Person. 

W'here  a  lien  is  created  by  a  statute  or  a 
corporate  charter  in  favor  of  a  corporation 
on  its  stock  for  any  indebtedness  to  it  of  its 
stockholders,  a  purchaser,  pledgee,  assignee, 
or  transferee  taking  from  a  stockholder  who 
ia  indebted  to  the  corporation  at  the  time 
the  transfer  is  made,  takes  the  stock  subject 
to  the  corporate  lien.  The  charter  or  statute 
creating  the  lien  being  a  public  law,  all  per- 
sons are  charged  with  knowledge  of  its  pro- 
visions, and  other  notice  is  not  essential. 
Hammond  v.  Hastings,  134  V.  S.  401,  10  S. 
Ct.  727,  33  U.  S.  (L.  ed.)  960;  Hotchkiss, 
etc.  Co.  V.  Union  Nat.  Bank,  68  Fed.  76,  37 
U.  S.  App.  86,  16  C.  C.  A.  264;  Birmingham 
Trust,  etc.  Co.  v.  East  Lake  Land  Co.  101 
Ala.  304,  13  So.  72;  Oliphant  v.  Bank  of 
Commerce,  60  Ark.  198,  29  S.  W.  460;  Spring- 
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field  Wagon  Go.  v.  BatesvUle  Bauk,  66  Ark. 

235,  67  S.  W.  267;  People'B  Bank  v.  Exchange 
Bank,  116  Ga.  820,  43  S.  E.  269,  94  Am.  St. 
Rep.  144;  Newberry  v.  Detroit,  etc.  Iron 
Mfg.  Co.  17  Mich.  141;  Moore  v.  Royal  Oak 
Lumber,  etc.  Co.  171  Mich,  400,  137  N.  W. 
270;  Mohawk  Nat.  Bank  v.  Schenectady 
Bank,  78  Hun  90,  28  N.  Y.  S.  1100,  151  N. 
Y.  665;  West  Branch  Bank  v.  Armstrong, 
40  Pa.  St.  278;  Herdegen  ▼.  Cotzhausen,  70 
Wis.  589,  36  N.  W.  385.  See  also  Wright 
Lumber  Co.  v.  Hixon,  106  Wis.  153,  80  N. 
W.  1110,  1135. 

So,  a  third  person  who  purchases  stock  in 
a  corporation  at  an  execution  sale,  takes 
subject  to  an  existing  lien  in  favor  of  the 
corporation  for  a  debt  due  to  the  corporation 
from  the  stockholder.  Oliphant  v.  Bank  of 
Commerce,  60  Ark.  198,  29  S.  W.460;  Spring- 
field Wagon  Co.  v.  Batesville  Bank,  68  Ark. 

236,  57  S.  W.  257;  Newberry  v.  Detroit,  etc. 
Iron  Mfg.  Co.  17  Mich.  141;  West  Branch 
Bank  v.  Armstrong,  40  Pa.  St.  278. 

In  Hammond  y.  Hastings,  134  U.  S.  401, 
10  S.  Ct.  727,  33  U.  S.  (L.  ed.)  960,  it  ap- 
peared that  George  O.  Sweet  was  the  owner 
of  twelve  hundred  shares  of  the  capital  stock 
of  George  H.  Hammond  &  Company.  The 
certificates  had  been  pledged  to  a  national 
bank.  In  pursuance  of  the  pledge  the  stock 
was  sold,  and  purchased  by  one  Hastings. 
During  all  the  time  that  Sweet  owned  the 
stock  he  was  indebted  to  the  corporation. 
In  an  action  by  Hastings  to  compel  a  trans- 
fer of  the  stock  on  the  books  of  the  corpora- 
tion the  court  said:  "The  law  of  Michigan 
under  which  manufacturing  companies  may 
be  organized,  and  under  Avhich  George  H. 
Hammond  &  Company  was  created  and  ex- 
ists, has,  since  1876,  contained  this  provi- 
sion: Section  4143,  1  Howell's  Annotated 
Statutes,  section  17  of  act  187,  laws  1876: 
'The  stock  of  every  such  corporation  shall  be 
deemed  personal  property,  and  be  transferred 
only  on  the  books  of  such  corporation,  in 
such  form  and  manner  as  their  by-laws  shall 
prescribe;  and  such  corporation  shall  at  all 
times  have  a  lien  upon  all  the  stock  or  prop- 
erty of  its  members  invested  therein,  for  all 
debts  due  from  them  to  such  corporations.' 
The  general  act,  1  Howell,  sec.  4866,  provides, 
as  to  all  corporations,  that  a  transfer  of 
stock  shall  not  be  valid  except  as  between 
the  parties,  unless  entered  on  the  books  of 
the  company,  showing  the  names  of  the  par- 
ties, by  and  to  whom  transferred,  the  number 
and  designation  of  shares,  and  the  date  of 
the  transfer.  The  bank  was  ignorant  of 
Sweet's  indebtedness  to  the  corporation  when 
it  lent  its  money  on  the  security  of  the  stock, 
and  of  course  Hastings,  though  notified  there- 
of at  the  time  of  the  sale,  succeeded  to  all 
the  rights  of  the  bank.  On  tliese  facts  the 
circuit  judge  held  that  the  purchaser  took 


the  stock  discharged  of  any  lien,  and  submit- 
ted to  the  jury  only  the  question  of  the  val- 
ue of  the  stock;  this  having  been  found  by 
its  verdict,  judgment  was  entered  therefor, 
and  the  corporation  now  alleges  error.  The 
single  question  is,  whether  the  corporation 
had  a  lien  upon  the  stock  for  Sweet's  indebt- 
edness, as  against  the  claims  of  the  bank  and 
the  purchaser.  This  question  must  be  an- 
swered in  the  affirmative;  for  the  rule  ia 
clear  and  unquestioned,  that  where  by  gen- 
eral law  a  lien  is  given  to  a  corporation  upon 
its  stock  for  the  indebtedness  of  the  stock- 
holder, it  is  valid  and  enforceable  against 
all  the  world.  .  .  .  The  law  under  which 
this  corporation  was  organized  was  a  general 
law.  So  it  has  been  decided  by  the  supreme 
court  of  Michigan,  Newberry  v.  Detroit,  etc 
Iron  Mfg.  Co.  17  Mich.  141,  151,  where  it  is 
said:  ^The  law  in  question  is  a  public  act^ 
and  all  are  charged  with  knowledge  of  its 
provisions.'  This  construction  by  the  su- 
preme court  of  the  state  which  enacted  the 
law  is  conclusive  in  this  court,  as  well  as 
evervwhere,  as  to  its  character.  The  law  in 
terms  provides  for  a  lien,  and  that  being  a 
public  law  all  are  charged  with  knowledge 
of  its  provisions.  Generally,  wherever  paper 
of  a  nature  similar  to  this  is  issued,  under 
authorit}'  granted  by  general  statute,  who- 
ever deals  witli  that  paper  is  charged  with 
notice  of  all  limitations  and  burdens  at- 
tached to  it  by  such  statute.  And  -this  is 
true  whether  the  party  lives  in  or  out  of  the 
state  by  which  the  law  was  enacted.  It  was 
unnecessary  to  enter  upon  the  certificate  any 
statement  of  the  limitations  and  burdens 
which  the  law  casts  upon  all  such  paper; 
and  the  omission  to  state  such  limitations 
upon  the  face  of  the  paper  is  not  a  waiver  by 
the  corporation  of  the  benefits  thereof." 

A  lien  of  a  corporation  on  its  stock  given 
by  a  statute  or  charter  for  any  indebtedness 
to  the  corporation  of  its  stockholders,  is  in- 
ferior to  a  lien  acquired  for  value  by  a  third 
person,  where  the  stockholder's  indebtedness 
to  the  corporation  is  contracted  subsequent 
to  his  indebtedness  to  the  third  person,  and 
the  corporation  has  notice  of  the  same  prior 
to  the  incurring  of  the  stockholder's  indebted- 
ness to  the  corporation.  Hotchkiss,  etc  Co. 
V.  Union  Nat.  Bank,  68  Fed.  76,  37  U.  S. 
App.  86,  15  C.  C.  A.  264;  Birmingham  Trust, 
etc.  Co.  V.  Louisiana  Nat.  Bank,  99  Ala.  379, 
13  So.  112,  20  L.R.A.  600;  Norwood  Bank  v. 
Bay  (Ga.)  94  S.  E.  819;  Des  Moines  Loan, 
etc.  Co.  V.  Des  Moines  Nat.  Bank,  97  la.  668, 
66  N.  W.  914;  Bank  of  America  v.  McNeil, 
10  Bush  (Ky.)  54;  Just  v.  State  Sav.  Bank, 
132  Mich.  600,  94  N.  W.  200;  Prince  Invest. 
Co.  V.  St.  Paul,  etc.  Land  Co.  68  Minn.  121, 
70  N.  W.  1079;  White  River  Sav.  Bank  v. 
Capital  Sav.  Bank,  etc  Co.  77  Vt.  123,  69 
Atl.  197,  107  Am.  St.  Rep.  764.     See  also 
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Michigan  Trust  Go.  v.  State  Bank  of  Michi- 
gan, 111  Mich.  310,  69  N.  W.  645;  Citizens' 
State  Bank  y.  Kalamazoo  County  Bank,  111 
Mich.  313,  69  N.  W.  663;  Oakland  County 
SaT.  Bank  ▼.  SUte  Bank,  113  Mich.  284,  71 
N.  W.  453,  67  Am.  St.  Rep.  463- 

In  Just  V.  State  Sav.  Bank,  132  Mich.  600, 
94  N.  W.  200,  the  court  said:  "We  think  it 
is  settled  that  the  courts  of  this  country  re- 
pudiate the  idea  that  a  bona  iide  purchaser 
or  pledgee  of  stock  takes  it  subject  to  claims 
that  may  subsequently  arise  in  favor  of  the 
corporation,  if  it  has  notice  of  his  purchase, 
and  that  notice  of  the  purchaser's  rights  is 
sufficient  to  protect  them,  although  a  demand 
for  a  transfer  of  the  stock  on  the  books  of 
the  corporation  be  not  made." 

In  National  City  Bank  v.  Kalamazoo  City 
Sav.  Bank,  232  Fed.  689,  146  C.  C.  A.  595,  it 
was  held  that  a  pledgee  of  stock  taking  it  at 
a  time  when  an  indebtedness  of  the  stock- 
holder to  the  corporation  is  contingent  takes 
a  lien  'superior  to  that  of  the  corporation,  but 
that  he  loses  his  priority  by  failing  to  de- 
mand a  transfer,  on  the  books  before  the 
stockholder's  debt  to  the  corporation  has 
become  absolute. 

When  stock  standing  in  the  name  of  one 
person  is  held  in  trust  for  another  no  lien 
will  attach  to  the  stock  in  favor  of  the  cor- 
poration for  a  debt  of  the  nominal  owner  to 
the  corporation  when  at  the  time  the  debt 
is  contracted  the  corporation  knows  the  facts 
as  to  the  ownership.  Mackereth  v.  Wigan 
Coal,  etc.  Co.  [1916]  2  Ch.  (Eng.)  293,  85 
L.  J.  Ch.  601,  115  L.  T.  N.  S.  107,  [1916] 
W.  N.  215,  32  Times  L.  Rep.  521 ;  Rearden  v. 
Provincial  Bank  [1896]  1  Ir.  R.  (Eng.)  532; 
Mechanics  Bank  v.  Seton,  1  Pet.  299,  7  U.  S. 
(L.  ed.)  152;  Porter  v.  Marine  Sav.  Bank, 
186  Mich.  355,  153  N.  W.  19. 

Where  a  stockholder  is  indebted  to  an  in- 
corporated bank  and  notwithstanding  his  in- 
debtedness he  transfers  his  stock  for  a  valu- 
able consideration  to  another  as  trustee,  the 
corporation  by  recognizing  the  transfer  and 
issuing  new  certificates  of  stock  to  the  pur- 
chaser waivers  its  lien  and  if  subsequently 
the  purchaser  resells  the  stock  to  another  for 
a  valuable  consideration,  the  latter  takes  it 
free  from  the  lien.  Farmers',  etc.  Bank  v. 
Cherokee  Trust  Co.  32  Okla.  700,  123  Pac. 
153. 

Where  a  loan  of  money  made  by  a  bank  to 
one  of  its  officers  is  illegal  a  bank  which 
makes  such  a  loan  has  no  authority  to  as- 
sert a  lien  as  against  a  purchaser  or  pledgee 
ill  good  faith  on  stock  standing  in  the  name 
of  the  officer  to  whom  it  makes  the  loan. 
Bryant  County  State  Bank  v.  American  Nat. 
Bank  (Okla.)  156  Pac.  352;  Eubank  v.  Bryan 
County  State  Bank,  216  Fed.  833,  133  C.  C. 
A.  37. 

A  lien  created  by  charter  or  statute  in 
iavor  of  a  corporation  for  debts  owing  to  the 


corporation,  is  not  affected  by  the  statute 
of  limitations.  United  Cigarette  Mach.  Co. 
V.  Brown,  119  Va.  813,  89  S.  E.  850,  L.R.A. 
1917F  1100,  wherein  the  court  said:  "We 
are  further  of  opinion  that  the  lien  upon  the 
stock  of  appellee  and  dividends  thereon  as- 
serted by  appellant  in  this  cause,  is  not  af- 
fected by  the  statute  of  limitations,  even 
assuming  that  appellee,  Brown,  could  have 
made  that  defense  by  demurrer.  'The  lien 
will  continue  for  the  benefit  of  the  corpora- 
tion, although  the  debt  be  barred  by  the  stat- 
ute of  limitations.'    Cook  on  Corp.  sec.  527.'* 

Pbovision  in  By-law. 

Effect  as  to  Stockholder, 

Where  an  act  of  incorporation  authorizes 
the  stockholders  of  a  corporation  to  pass  a 
by-law  giving  a  lien  on  stock,  such  a  by-law 
has  the  same  force  and  binding  effect  on  the 
stockholders,  as  if  the  provision  was  contained 
iu  the  act  of  incorporation.  So  it  has  been 
held  that  when  a  corporation  has  a  lien  by 
virtue  of  a  provision  in  its  by-laws  on  the 
stock  of  an  indebted  stockholder,  it  has  a 
right  to  refuse  a  transfer  of  his  stock  so  long 
as  his  indebtedness  to  the  corporation  remains 
unpaid.  Reading  Trust  Co.  v.  Reading  Iron- 
works, 137  Pa.  St.  282,  21  Atl.  169,  170.  See 
also  Tete  v.  Farmers*,  etc.  Bank,  4  Brews. 
(Pa.)  ?08.  The  statute  of  limitations  cannot 
be  pleaded  against  the  indebtedness  in  a  pro- 
ceeding to  secure  such  a  transfer.  Reading 
Trust  Co.  V.  Reading  Iron  Works,  supra. 

It  has  been  held  that  a  lien  created  by  the 
by-laws  of  a  bank  to  secure  a  stockholder's 
indebtedness  to  the  bank,  extends  not  only  to 
the  stock  of  which  the  stockholder  may  have 
the  legal  title,  but  to  all  of  which  he  is  the 
real,  beneficial  owner,  though  the  legal  title 
may  reside  in  another.  Planters',  etc.  Mut. 
Ins.  Co.  V.  Selma  Sav.  Bank,  63  Ala.  585. 
Compare  Paul  v.  Justice  [1912]  Sc.  Ct.  Sess. 
1303. 

In  the  case  first  cited  the  court  said :  "The 
by-laws  of  the  bank,  passed  in  the  exercise  of 
its  corporate  powers,  regulate  the  mode  of 
transferring  stock,  and  define  the  rights  and 
liabilities  of  transferor  and  transferee,  and 
the  rights  of  the  bank  in  the  event  of  trans- 
fer. .  .  .  The  point  of  contention  is  not 
that  these  by-laws,  though  not  in  terms  so 
expressed,  are  not  the  equivalent  of  an  im- 
mediate, clear  reservation  by  the  bank  of  a 
lien — a  right  to  retain  and  hold  for  its  own 
indemnity,  security  and  protection,  the  stock 
of  every  shareholder,  not  only  for  the  pay- 
ment of  the  debt  which  may  have  been  con- 
tracted in  the  acquisition  of  the  stock,  but  of 
any  other  debt,  whether  it  is  in  the  relation  of 
principal  or  surety,  or  of  indorser,  or  guar- 
antor, which  the  bank  had  the  power  and  the 
shareholder  had  the  capacity  to  create.    The 
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point  of  contention  is,  that  the  lien,  the  right 
of  the  bank  to  hold  and  retain,  extends  only 
to  the  debts  or  liabilities  of  the  nominal 
shareholder,  and  does  not  embrace  new  debts, 
of  which  these  are  the  consideration,  or  other 
debts,  contracted  by  the  equitable  owners  of 
the  stoclc  known  by  the  bank  to  be  such  own- 
ers. ...  On  the  dissolution  of  the  firm  of 
H.  A.  Stollenwerck  &  Brothers,  who  were  then 
the  legal  and  equitable  owners  of  the  stock, 
and  in  whose  name  it  stood  upon  the  books 
of  the  bank,  the  stock,  with  all  other  partner- 
ship assets  and  property,  was  transferred  to 
the  succeeding  firm  of  F.  E.  Stollenwerck  & 
Brother,  or  of  Stollenwerck  Brothers,  which 
assumed,  and  were  bound  to  pay,  all  the  debts 
of  the  dissolved  partnership.  Thereby,  the 
new  firm  became  the  equitable  owners  of  the 
stock,  of  which  the  bank  had  notice.  It  may 
bo  admitted,  that,  when  the  transfer  of  the 
stock  was  made  to  the  appellant,  there  were 
no  debts  of  H.  A.  Stollenwerck  &  Brothers, 
remaining  in  the  same  form  as  when  that 
partnership  was  dissolved;  and  it  may  be 
from  all  such  debts  that  partnership  was  dis- 
charged by  the  subsequent  transactions  be- 
tween the  bank  and  the  succeeding  firm.  But 
the  succeeding  firm,  the  equitable  owners  of 
the  stock,  were  indebted  to  the  bank;  and  it 
is  as  a  security  for  the  payment  of  such  debts 
the  bank  claims  a  lien.  The  lien  created  by 
the  by-laws,  for  the  security  of  the  bank,  ex- 
tends not  only  to  stock  of  which  the  stock- 
holder may  have  the  legal  title,  but  to  all  of 
which  he  is  the  real,  beneficial  owner,  though 
the  legal  title  may  reside  in  another.  The 
lien  would  not  be  available  against  a  bona  fide 
purchaser,  who,  without  notice  of  it,  upon  a 
valuable  consideration,  might  acquire  the  le- 
gal title.  But,  as  against  the  stockholder,  and 
all  who  merely  succeed  to  his  rights  and 
equities,  the  lien  must  prevail.  Stebbins  v. 
Phenix  F.  Ins.  Co.  3  Paige  (N.  Y.)  350.  It 
is  intended  as  a  security  to  the  bank — a  secu- 
rity to  w^hich,  in  equity  and  good  conscience, 
it  is  entitled,  for  all  debts  which  mav  have 
been  contracted  on  the  faith  of  it.  Credit  may 
be,  and  is  doubtless,  often  extended  to  the 
real,  beneficial  owner,  on  the  faith  of  the 
stock,  and  in  reliance  upon  it  as  a  security. 
We  can  perceive  no  good  reason,  and  we  are 
not  aware  of  any  authority  requiring  it,  to 
limit  the  lien  to  debts  owing  the  bank  by  the 
holder  of  the  legal  title  only,  excluding  such 
ah  may  be  due  from  the  owner  of  the  complete 
equitable  title." 

In  People  v.  Crockett,  9  Cal.  113,  it  was 
held  that  a  by-law  passed  by  a  corporation 
creating  a  lien  on  its  stock  issued  to  members 
for  their  indebtedness  to  the  corporation, 
operated  prospectively  and  not  retrospec- 
tively. 

In  Corbin  Banking  Co.  v.  Mitchell,  141  Ky. 
172,  132  S.  W.  428,  31  L.R.A.(N.S.)   446,  it 


was  held  that  the  board  of  directors  of  a 
bank  had  authority  to  pass  a  by-law  aasesftuig 
its  stockholders  in  order  to  make  good  an 
impairment  of  the  capital  stock  of  the  plain- 
tiff bank,  and  that  the  lien  of  the  assessment 
was  paramount  to  the  rights  of  a  pledgee  of 
stock.  The  court  said:  "The  appellee  J.  H. 
Hitohell,  long  prior  to  the  notification  by  the 
secretary  of  state  had  become  the  owner  of 
five  shares  of  capital  stock  of  the  bank,  and  a 
certificate  for  this  stock  had  been  issued  to 
him,  and  on  the  books  of  the  bank  he  appeared 
the  owner  of  it.  After  obtaining  the  certif- 
icate, and  before  the  secretary  of  state  direct- 
ed the  bank  to  make  good  the  impairment  of 
its  capital  stock,  Mitchell  executed  his  note 
to  appellee  Mauney  for  money  borrowed  and 
to  secure  the  payment  of  the  note  pledged  to 
and  with  Mauney  as  collateral  security  the 
shares  of  stock  owned  by  him.  At  the  time 
the  directors  adopted  the  resolution  and  by- 
law before  mentioned,  this  certificate  of  stock 
was  so  held  by  Mauney,  and  we  may  here  note 
that  Mauney  took  the  stock  in  good  faith 
to  secure  the  payment  of  a  bona  fide  debt. 
The  bank  delivered  to  Mitchell  and  Mauney  a 
copy  of  the  resolution  and  by-law,  but  neither 
of  them  paid  or  offered  to  pay  any  part  of 
the  assessment,  and  they  also  refused  to  sur- 
render the  stock  to  the  bank.  Thereupon 
the  bank  brought  this  suit  against  Mitchell 
and  Mauney,  setting  up  the  facts  heretofore 
stated,  and  further  averring  that  the  stock 
on  accoimt  of  the  condition  of  the  bank  had 
little  or  no  value,  and  a  sale  of  it  could  not 
be  made  without  the  surrender  of  the  stock  to 
the  bank.  It  asked  for  judgment  against 
Mitchell  for  t\^  hundred  dollars,  the  par 
value  of  the  stock,  and  interest  thereon,  that 
it  be  adjudged  a  first  and  prior  lien  upon  the 
stock  held  as  collateral  by  Mauney,  and  that 
they  be  required  to  surrender  the  stock  to  it 
or  to  the  court,  and  that  it  be  adjudged  for- 
feited for  the  nonpayment  of  the  assessment 
or  that  the  court  order  the  sale  of  it  or  of 'so 
much  of  it  as  might  be  necessary  for  the 
enforcement  of  the  Hen  asserted  by  the  bank. 
To  this  petition  a  general  demurrer  was  sus- 
tained, and  the  petition  dismissed.  In  the 
consideration  of  this  question  it  is  well  to 
keep  in  mind  that  the  capital  stock  of  a  bank 
is  a  trust  fund  for  the  benefit  and  protection 
of  depositors  and  creditors  of  the  bank  and 
so  it  is  of  the  highest  importance  that  this 
fund  should  be  kept  unimpaired.  It  was  to 
preserve  unimpaired  this  trust  that  the  sec- 
retary of  state  was  invested  with  the  author- 
ity to  compel  bank  directors  under  pain  of 
the  institution  being  put  in  the  hands  of  a 
receiver  to  make  good  any  impairment  of  its 
capital.  Every  stockholder  in  a  bank  takes 
and  holds  his  stock  with  the  understanding 
that  the  capital  stock  must  not  be  permitted 
to   become  impaired,   or,   if   it  1^   that  the 


secretary  of  state  may  require  the  directorB 
to  make  an  assessment  upon  the  stockholders 
in  such  a  sum  as  in  his  judgment  is  necessary 
to  restore  it.  Indeed  we  might  say  that  this 
statute  is  a  part  of  the  contract  between  the 
shareholder  and  the  bank  and  is  one  of  the 
burdens  assumed  by  the  shareholder  when 
he  takes  his  stock.  As  the  shareholder  takes 
his  stock  impressed  with  these  conditions,  it 
follows  that  any  person  to  whom  the  stock 
is  sold  and  transferred  by  him  also  takes  it 
subject  to  these  statutory  burdens  and  con- 
ditions. In  other  words,  the  transferee  of  the 
stock  cannot  hold  it  under  different  or  better 
conditions  than  the  person  to  whom  it  was 
issued." 

Effect  as  to  Third  Person, 

A  by-law  creating  a  lien  on  stock  is  not  in 
the  nature  of  a  legislative  enactment,  so  far 
as  third  persons  are  concerned.    It  is  a  mere 
regulation  of  the  corporation  for  the  control 
and  management  of  its  own  affairs,  and  is 
not  intended  to  interfere  with  the  rights  and 
privileges  of  others  who  do  not  subject  them- 
selves to  its  influence.     It  has  no  extra  cor- 
porate force,  and   is  binding  only  on  those 
dealing  with  the  corporation  who  have  notice 
of  it,  or  who  deal  with  it  under  such  circum- 
stances that  they  are  bound  to  take  notice  of 
it.   Thus,  it  has  been  held  that  though  the  by- 
laws of  a  corporation  reserve  a  lien  on  its 
stock  to  secure  any  indebtedness  owing  the 
corporation  by  its  stockholders,  that  lien  will 
not  prevail  as  against  a  bona  fide  purchaser 
or  pledgee  of  the  stock  without  notice  of  the 
by-laws  or  of  the  claim  of  the  corporation. 
Bankers  Trust  Co.  v.  McCloy,  109  Ark.  160. 
159  S.  W.  205,  47  L.R.A.(N.S.)  333;  Anglo- 
California  Bank  v.  Grangers'  Bank,  63  Cal. 
359;  Culloden  Bank  v.  Forsyth  Bank,  120  Ga. 
575,  48  S.   E.   226,   102   Am.  St.  Rep.   116; 
Des  Moines   Nat.   Bank   v.    Warren   County 
Bank,  97  la.  204,  66  N.  W.  154;  Des  Moines 
Loan,  etc.  Co.  v.  Des  Moines  Nat.  Bank,  07 
la.  668,  66  N.  W.  914;  Bronson  Electric  Co. 
V.  Rheubottom,  122  Mich.  608,  81  N.  W.  563; 
Just  v.  State  Sav.  Bank,  132  Mich.  600,  94 
K  W.  200 ;  Atchison  County  Bank  v.  Durfee, 
118  Mo.  431,  24  S.  W.  133,  40  Am.  St.  Rep. 
396;    Brinkerhoff-Farris    Trust,    etc.    Co.    v. 
Home  Lumber  Co.  118  Mo.  447,  24  S.  W.  129 ; 
Chftndler  v.  Blanke  Tea,  etc.  Co.  183  Mo.  App. 
91,  165  S.  W.  819 ;  In  re  McKain,  etc.  Birk- 
beck  Invest,  etc.  Co.  7  Ont.  L.  Rep.  241.    See 
also  Planters*,  etc.  Mut.  Ins.  Co.  v.  Selma  Sav. 
Bank,  63  Ala.  585;  Buffalo  German  Ins.  Co. 
V.  Buffalo  Third  Nat.  Bank,  162  N.  Y.  163, 
56  N.  E.  521,  48  L.R.A.  107 ;  Steamship  Dock 
Co.  V.  Heron,  52  Pa.  St.  280;   Montgomery 
▼.  Mitchell,  18  Manitoba  37;   Box  v.  Bird's 
Hill  Sand  Co.  23  Manitoba  415. 
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ns  Iowa  lift. 

But  where  a  third  person  has  received  due 
notice  of  the  corporation's  existing  lien  on 
stock  he  takes  it  subject  thereto.  Box  v. 
Bird's  Hill  Sand  Co.  23  Manitoba  416.  See 
also  Milner  v.  Brewer-Monaghan  Mercantile 
Co.  (Tex.)  188  S.  W.  49. 

In  Des  Moines  Nat.  Bank  v.  Warren  County 
Bank,  97  la.  204,  66  N.  W.  154,  the  court 
said:  "The  transfer  of  shares  is  valid  as 
between  the  parties  to  it,  and  the  general  rule 
applicable  to  such  transfers  is,  that  the  trans- 
feree takes  the  stock  free  from  all  liens  of 
which  he  has  no  actual  knowledge,  and  no 
actual  or  constructive  notice." 

In  Anglo-California  Bank  v.  Grangers' 
Bank,  63  CaL  359,  it  was  held  that  a  bank 
might  make  by-laws  regulating  the  transfer 
of  stock,  but  it  could  not,  under  the  power  to 
regulate  the  transfer  of  stock,  create  a  secret 
lien  on  it  which  would  adhere  to  it  in  the 
hands  of  a  bona  fide  purchaser. 

In  Atchison  County  Bank  v.  Durfee,  118 
Mo.  431,  24  S.  W.  133,  40  Am.  St.  Rep. 
396,  it  was  held  that  a  by-law  providing  for 
a  lien,  although  passed  without  authority, 
was  binding  on  a  former  officer  of  the  bank, 
he  having  been  a  party  to  the  passage  of  the 
by-law  and  having  always  recognized  it  as 
being  in  force.  The  court  said:  ''As  between 
the  plaintiff  and  Wanschaffe,  we  think  the- 
by-law  providing  for  a  lieu  in  favor  of  the 
bank  of  the  stock  for  the  unpaid  indebtedness, 
although  passed  without  authority,  was  bind- 
ing on  him,  and  purchasers  of  the  stock  from 
him  with  notice  of  such  lien.  At  the  time  of 
the  adoption  of  the  by-law  he  was  an  officer  of 
the  bank,  and  continued  to  be  such  for  many 
months  thereafter,  and  was  at  the  time  of  the 
transfer  of  the  stock  in  controversy.  As  he 
v/as  a  party  to  the  passage  of  the  by-law,  and 
always  recognized  it  as  being  in  force,  he 
should  not  now  be  heard  to  say  that  it  had 
never  been  legally  adopted." 

It  has  been  held  that  a  bona  fide  purchaser 
or  pledgee  of  stock  for  value  takes  the  same 
free  from  any  lien  claimed  by  the  corporation 
under  its  by-laws  for  an  indebtedness  to  it  of 
the  original  stockholder  subsequently  falling 
due  where  the  corporation  has  notice  of  the 
purchaser's  or  pledgee's  rights  before  the  debt 
to  the  corporation  becomes  due.  Farmers', 
etc.  Bank  v.  Haney,  87  la.  101,  54  N.  W.  61 ; 
Des  Moines  Loan,  etc.  Co.  v.  Des  Moines  Nat. 
Bank,  97  la.  668,  66  N.  W.  914;  Ardmore 
State  Bank  v.  Mason,  30  Okla.  568,  120  Pac. 
1080,  39  L.R.A.(N.S.)  292. 

Where  a  stockholder  assigns  stock  in  a  cor- 
poration which  by  virtue  of  a  provision  in  its 
by-laws  is  entitled  to  a  lien  on  its  stock  stand- 
ing in  the  name  of  a  member  indebted  to  the 
corporation,  the  assignee  is  not  vested  with 
the  rights  of  a  bona  fide  holder  for  value 
without  notice,  and  acquires  only  the  same 
title  to  the  stock  as  that  held  by  the  original 
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stockholder.    John  C.  Grafflin  Co.  t.  Woodside, 
87  Md.  146,  39  Atl.  413 ;  Wetherell  v.  Thirty- 
First  St.  Bldg.  etc.  Assoc.  153  111.  361,  39  N. 
E.  143 ;  Montgomery  v.  Mitchell,  18  Manitoba 
37.    In  Wetherell  v.  Thirty-First  St.  Bldg.  etc. 
Assoc,  supra,  the  court  said:     'The  assignee 
stands  in  the  shoes  of  the  assignor.     .     .     . 
The  statute  under  which  the  building  and  loan 
association   (appellee  herein)  was  organized, 
authorized  it  to  adopt  by-laws.    .    .    .    These 
by-laws,  if  not  repugnant  to  the  law  of  the 
state,  bound  all  the  members  of  the  associa- 
tion.    .     .     .     One   of   the   by-laws   of   this 
association  was  as  follows:     'But  no  shares 
shall  be  transferred  while  any  debt,  penalty 
or  dues  of  any  kind,  against  the  owner  thereof, 
may  remain  unpaid.'    The  effect  of  such  a  by- 
law as  this  is  to  create  a  lien  in  favor  of  the 
corporation  for  the  indebtedness  due  it,  as 
against  the  shareholder,  and  so,  of  course,  as 
against  one  who  merely  stands  in  his  shoes." 
A  provision  on  the  face  of  a  stock  certif- 
icate stating  that  the  stock  is  transferable 
only  on  the  book's  of  the  company  in  accord- 
ance with  the  by-laws  of  the  corporation  is 
not  actual  or  constructive  notice  to  a  trans- 
feree of  the  existence  of  a  by-law  creating  a 
lien  on  the  stock  of  the  corporation  to  secure 
any  indebtedness  due  the  original  holder  of 
the  stock  to  the  corporation  and  if  a  trans- 
feree purchases  stock,  without  notice  of  the 
corporation's  by-laws  which  creates  the  lien, 
he  takes  it  free  of  the  lien  which  the  corpora- 
tion might  otherwise  assert  had  the  trans- 
feree had  notice.     Chandler  v.  Blanke  Tea, 
etc.  Co.  183  Mo.  App.  91,  166  S.  W.  819 ;  Just 
V.  State  Sav.  Bank,  132  Mich.  600,  94  N.  W. 
200 ;  Des  Moines  Nat.  Bank  v.  Warren  County 
Nat.  Bank,  97  la.  204,  66  N.  W.  154. 


V. 


HETTINGER. 


Minnesota  Supreme  Court — ^May  12,  1916. 


133  Minn,  30;  1S7  N.  W,  807. 


Idoense  —  Liability  of  Idoensee  —  De« 
straction  of  Propei^ty  by  Fire. 

The  dwelling  house  japon  plaintiff's  farm 
was  destroyed  by  fire  while  defendant  was 
in  possession  of  it  by  permission  of  plaintiff's 
tenant  who  was  entitled  to  possession  under 
his  lease.  Held,  that  defendant  was  a  li- 
censee and  his  possession  not  wrongful;  held, 
further,  that  plaintiff  was  not  (entitled  to  re- 
cover for  the  loss  without  proof  of  negligence. 

[See  note  at  end  of  this  case.] 


Same. 

Even  if  the  facts  warranted  the  applica- 
tion of  the  doctrine,  res  ipsa  loquitur,  the 
question  whether  defendant  was  negligent 
was  still  a  question  of  fact  for  the  jury,  and 
not  of  law  for  the  court. 

[See  note  at  end  of  this  case.] 

Verdiot  —  Constraotioii  —  General  and 
Special  Verdicts  —  Items  of  Damage 
Allowed. 

Plaintiff  sued  for  the  loss  resulting  from 
the  fire,  and,  in  the  complaint,  also  set  forth 
another  independent  cause  of  action.  The 
jury  returned  a  general  verdict  for  plaintiff 
for  the  amount  allowed  upon  the  other  cause 
of  action,  but  included  nothing  therein  for 
the  loss  resulting  from  the  fire.  By  direction 
of  the  court  they  also  returned  a  special 
verdict  fixing  the  amount  of  loss  resulting 
from  the  fire.  The  jury  not  having  included 
such  loss  in  the  general  verdict,  and  not 
having  found  that  it  resulted  from  the  neg- 
ligence of  defendant,  plaintiff  is  not  entitled 
to  judgment  against  defendant  for  the  amount 
thereof. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Polk  county: 
Watts,  Judge. 

Action  by  Arthur  Keithley,  plaintiff, 
against  Oscar  E.- Hettinger,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

A.  A.  Miller  for  appellant. 
F,  O.  Maasee  and  W.  B.  Roxoe  for  respond- 
ent. 

[37]  Tatloe,  C— Plaintiff  rented  his  farm 
to  defendant  under  a  written  lease,  by  the 
terms  of  which  the  tenancy  terminated  on 
February  28,  1914,  and  defendant  agreed  to 
surrender  possession  thereof  on  that  date. 
(Before  the  expiration  of  defendant's  term, 
plaintiff  rented  the  farm  to  one  Aeschliman 
for  a  term  beginning  on  March  1,  1914,  and 
by  the  provisions  of  the  lease  Aeschliman  be- 
came entitled  to  the  possession  thereof  from 
and  after  that  date.  In  the  early  part  of 
March,  Aeschliman  sought  possession  of  the 
farm,  but  defendant  was  not  ready  to  re- 
move therefrom,  and,  after  some  negotiation, 
it  was  agreed  between  defendant  and  Aeschli- 
man that  defendant  should  remain  upon  the 
farm  until  March  17,  and  remove  therefrom 
on  that  date.  Plaintiff  had  no  knowledge  of 
this  arrangement  and  never  assented  there- 
to. On  March  14,  1914,  and  while  defendant 
still  remained  in  possession  of  the  premises, 
the.  dwelling  house  thereon  was  destroyed  by 
fire.  Plaintiff  brought  this  suit  and  set  forth 
two  causes  of  action:  One  to  recover  dam- 
ages for  defendant's  failure  to  plow  a  por< 
tion  of  the  farm  which  he  had  contracted 
to  plow;   and  the  other  to  recover  for  the 
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damages  to  the  farm  caused  by  the  destruc- 
tion of  the  dwelling  house  which  he  alleged 
had  been  burned  through  defendant's  negli- 
gence. By  direction  of  the  court,  the  jury 
returned  a  special  verdict  in  which  they  fixed 
the  damages  for  failure  to  do  the  plowing  at 
$102.50,  and  the  damages  for  the  destruction 
of  the  dwelling  house  at  $2,000.  They  also 
returned  a  general  verdict  [38]  for  plain- 
tiff for  $102.50,  tlie  amount  found  due  on 
account  of  the  failure  to  plow;  but  did  not 
include  therein  the  damages  on  account  of 
the  destruction  of  the  dwelling  house. 

Plaintiff  made  a  motion  for  judgment  upon 
the  special  verdict  for  the  loss  resulting  from 
the  fire,  notwithstanding  the  general  verdict. 
This  motion  was  denied  and  judgment  entered 
for  the  amount  of  the  general  verdict  only. 
Plaintiff  appealed  from  the  judgment  and  in- 
sists that  the  loss  resulting  from  the  fire 
should  have  been  included  therein. 

Plaintiff  contends  that  defendant's  posses- 
sion, at  the  time  of  the  fire,-  was  wrongful; 
and  that  the  fact  that  the  fire  occurred  dur- 
ing such  possession  entitled  plaintiff,  as  a 
matter  of  law,  to  recover  the  amount  of  the 
loss  without  proof  of  negligence. 

At  the  time  of  the  fire,  Aeschliman  was 
entitled  to  the  possession  of  the  premises  un- 
der his  lease;  and  defendant  was  in  actual 
possession  of  them  under  the  arrangement 
which  he  had  made  with  Aeschliman.  Un- 
der these  circumstances,  defendant  was  at 
least  a  licensee;  and  his  possession  was  not 
wrongful,  even  if  it  would  have  been  wrong- 
ful in  the  absence  of  such  an  arrangement. 

One  who  is  upon  the  premises  of  another 
as  a  licensee  is  not  liable  for  the  damages 
caused  by  a  fire  which  occurs,  without  negli- 
gence on  his  part,  while  he  is  occupying  the 
premises  as  such  licensee.  St.  Paul  Fire,  etc. 
Ins.  Co.  V.  Great  Northern  R.  Co.  116  Minn. 
397, 133  N.  W.  849.  In  the  case  cited  a  par- 
ty of  surveyors,  employed  by  a  railroad  com- 
pany, camped  near  a  barn  with  the  consent  of 
the  owner  but  without  giving  any  considera- 
tion for  the  privilege.  One  of  the  tents  con- 
tained straw  for  beds  and  an  airtight  sheet- 
iron  stove.  A  member  of  the  party  built  a 
fire  in  the  stove  and  then  went  away  and  left 
the  tent  unoccupied.  About  ten  minutes 
later  the  tent  was  found  on  fire,  and  the  firo 
was  communicated  to  the  barn  and  destroyed 
it.  It  was  insisted  that  liability  for  the  loss 
existed  without  proof  of  negligence,  but  the 
conrt  held  otherwise.  The  court  further  held, 
however,  that  while  the  facts  did  not  estab- 
lish liability  as  a  matter  of  law,  they  made 
a  case  for  the  jury  on  the  question  of  negli- 
gence. 

In  the  instant  case,  it  appears  that  defend- 
ant had  an  auction  sale  of  his  property  and 
effects  on  the  premises  on  March  14,  and  that 
tbe  fire  occurred  shortly  after  eight  o'clock 


on  the  evening  of  that  day.  Only  [39]  two 
witnesses  testify  in  the  case — ^plaintiff  him- 
self and  Aeschliman.  Plaintiff  testified  that 
he  did  not  see  the  fire,  but  visited  the  place 
three  or  four  days  later  and  then  saw  that 
the  house  had  been  burned. 

Aeschliman  testified  that  he  was  Informed 
by  telephone  that  the  house  was  on  fire,  and 
went  there  and  found  it  in  fiames.  He  testi- 
fied that  he  did  not  see  defendant  about  the 
premises,  but  did  not  state  whom  he  did  see, 
nor  whether  he  saw  any  members  of  defend- 
ant's family.  There  is  no  other  testimony  in 
respect  to  the  fire.  There  is  nothing  to  show 
whether  it  started  within  the  house,  or  was 
communicated  to  it  from  without.  Neither 
is  there  any  testimony  as  to  whether  there 
had  previously  been  any  fire  in  the  house  or 
anywhere  about  the  premises.  Defendant  did 
not  testify,  but  contended  himself  with  re- 
calling Aeschliman  and  proving  by  him  the 
arrangement  to  occupy  the  premises  until  the 
seventeenth. 

11  Ruling  Case  Law  955  states:  "It  is 
the  well  established  general  rule  that  the  de- 
struction of  property  by  fire,  either  upon  the 
premises  where  it  starts  or  is  kindled,  or  on 
other  property  to  which  it  is  communicated, 
does  not  raise  a  presumption  of  negligence, 
either  in  the  kindling  or  management  of  the 
fire,  and  that  in  all  such  cases  the  burden 
of  proof  is  upon  the  plaintiff  to  show  that  the 
damage  was  caused  by  the  negligence  of  the 
party  kindling  the  fire  or  allowing  the  same 
to  spread."  In  the  instant  case  there  is  an 
utter  absence  of  evidence  to  show  that  any 
fire  was  kindled  by  defendant,  or  that  the  fire 
in  question  resulted  from  any  act  of  his.  Even 
if  the  fact  that  the  fire  occurred  upon  the 
premises  while  defendant  was  in  possession 
thereof  were  to  be  deemed  sufficient,  imder 
the  doctrine  of  res  ipsa  loquituVf  to  permit 
the  jury  to  infer  that  it  resulted  from  his 
negligence,  still  defendant's  liability  would 
not  be  conclusively  established  as  a  matter 
of  law;  but  such  a  situation  would  merely 
present  a  question  of  fact  as  to  whether  de- 
fendant had  been  negligent,  for  determina- 
tion by  the  jury.  Such  an  inference  would 
be  conclusive  only  when  the  facts  and  cir- 
cumstances are  such  that  reasonable  minds 
would  draw  only  one  conclusion  therefrom. 
Unless  the  facts  and  circumstances  disclosed 
are  so  full  and  convincing  that  the  court  can 
say  that  reasonable  minds  would  not  differ 
as  to  the  conclusion  to  be  drawn  therefrom, 
the  question  as  to  negligence  is  for  the  jury, 
not  the  court;  and  the  [40]  jury  is  to  con- 
sider and  weigh  the  inference,  in  the  light 
of  all  the  facts  and  circumstances,  and  give 
it  such  weight  as  tending  to  prove  negligence 
as  they  deem  it  entitled  to. 

The  United  States  Supreme  Court,  in 
Sweeney  y.  Erving,  228  U.  S.  233,  33  S.  Ct. 
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416,  67  U.  S.  (L.  ed.)  815,  Ann.  Caa.  1914D 
905,  give  a  remarkably  clear  and  terse  ex- 
planation of  the  doctrine  of  res  ipsa  loquitw. 
The  court  says: 

"In  our  opinion,  res  ipsa  loquitwr  means 
that  the  facts  of  the  occurrence  warrant  the 
inference  of  negligence,  not  that  they  compel 
such  an  inference;  that  they  furnish  circum- 
stantial evidence  of  negligence  where  direct 
evidence  of  it  may  be  lacking,  but  it  is  evidence 
to  be  weighed,  not  necessarily  to  be  accepted  as 
sufficient;  that  they  call  for  explanation  or 
rebuttal,  not  necessarily  that  they  require  it; 
that  they  make  a  case  to  be  decided  by  the 
jury,  not  that  they  forstall  the  verdict.  Res 
ipsa  loquitur,  where  it  applies,  does  not  con- 
vert the  defendant's  general  issue  into  an 
affirmative  defense.  When  all  the  evidence 
is  in,  the  question  for  the  jury  is,  whether 
the  preponderance  is  with  the  plaintiff. 

"Such,  we  think,  is  the  view  generally 
taken  of  the  matter  in  well-considered  ju- 
dicial opinions.'' 

As  sustaining  the  same  rule  see  the  cases 
cited  in  that  opinion,  and  also  the  cases  cited 
in  the  note  appended  to  the  report  of  that 
case  in  Ann.  Cas.  1914D,  at  page  908. 

In  the  instant  case  plaintiff  did  not  ask 
for  a  new  trial,  but  only  for  judgment  upon 
the  special  verdict.  The  jury  have  not  found 
that  the  fire  resulted  from  defendant's  neg- 
ligence, and  without  such  finding  plaintiff 
is  not  entitled  to  judgment  against  defendant 
for  the  loss  caused  thereby. 

Judgment  affirmed. 

NOTE. 

Liability  of  Lioensee  in  PosseMion  of 
Property  for  Damai^e  Thereto  by 
Fire. 

The  few  cases  passing  on  the  question  are 
in  accord  in  holding  that  a  licensee  while 
in  the  possession  of  real  property  is  required 
to  exercise  due  care  in  the  use  of  same,  and 
that  for  any  damage  thereto  by  fire  resulting 
from  his  negligence  he  is  liable,  the  question  of 
negligence  being  usually  one  of  fact  for  the 
jury.  St.  Paul  Fire,  etc.  Ins.  Co.  v.  Great 
Northern  R.  Co.  116  Minn.  397,  133  N.  W. 
849;  McDermott  v.  Consolidated  Ice  Co.  44 
Pa.  Super.  Ct.  445.  And  see  the  reported 
case. 

In  the  case  first  cited  it  appeared  that 
while  the  defendant  was  engaged  in  survey- 
ing a  line  of  railway,  its  employees  estab- 
lished a  camp  by  permission  of  the  owner  of 
the  premises.  A  member  of  the  surveying 
party  built  a  fire  in  a  stove  in  one  of  the 
tents  belonging  to  the  defendant  and  went 
outside  for  a  few  minutes.  When  he  came 
back  the  tent  was  in  flames  and  sparks  blown 


by  the  wind  set  fire  to  and  destroyed  a 
barn  on  the  premises.  The  court  said:  "The 
permission  gave  the  licensee  the  right  to  do 
the  permitted  acts  with  due  care,  and  in  the 
absence  of  an  agreement  to  the  contrary  it 
must  serve  to  exonerate  the  licensee  from 
damage  resulting  from  so  doing  the  permitted 
acts.  Counsel  for  the  plaintiff  further  claims 
that  the  new  trial  was  properly  granted 
for  the  reason  assigned  by  the  trial  judge 
— that  is,  that  the  facts  show^n  by  the  testi- 
mony and  stipulation  make  a  case  for  the 
jury  on  the  question  of  the  defendant's  neg- 
ligence. It  clearly  appeared  that  the  fire 
originated  in  the  tent  used  and  controlled 
by  the  defendant.  Within  the  tent  was  a 
sheetiron  stove  and  straw  upon  which  the 
men  slept.  It  appeared  that  an  employee 
of  defendant  started  a  fire  in  the  stove  and 
left  the  tent.  In  a  few  minutes,  in  some 
manner,  the  straw  and  other  inflammable  ma- 
terial within  the  tent  and  the  tent  itself 
were  burning.  Burning  fragments  of  the 
tent  were  carried  by  the  wind  to  the  barn, 
100  or  125  feet  distant,  causing  its  destruc- 
tion by  fire.  The  duty  to  actively  guard  a 
fire  and  the  responsibility  for  its  escape  to 
adjoining  property  must  depend  largely  on 
circumstances.  The  considerations  applicable 
in  these  respects  to  the  escape  of  fire  from 
ordinary  furnaces  or  stoves  in  buildings  are 
very  different  from  those  applicable  to  an 
open  camp  ^e  kindled  near  surrounding 
combustible  material,  or  a  fire  kindled  un- 
der the  conditions  here  shown  to  exist.  The 
defendant,  for  its  own  benefit,  created  all 
the  conditions,  by  which  the  buildings  on 
the  premises  were  exposed  to  danger  from 
fire.  Under  the  conditions  sho>i'n  to  exist  with- 
in the  tent,  the  risk  from  fire  was  apparent. 
It  was  the  defendant's  duty  to  exercise  care 
commensurate  with  the  apparent  danger.  The 
appliances  used  and  the  conditions  shown 
creating  the  risk  were  all  simple,  open,  and 
within  the  control  of  the  defendant.  So  far 
as  appears  from  the  evidence,  or  as  suggested 
in  any  theory  of  the  origin  of  the  fire,  if 
the  defendant  had  used  reasonable  care,  the 
fire  would  not  have  escaped  from  the  stove 
to  the  tent  and  contents.  That  it  did  escape 
under  these  circumstances  Vould  warrant  the 
jury  in  finding  that  the  defendant  was  neg- 
ligent." 

In  McDermott  v.  Consolidated  Ice  Co.  44 
Pa.  Super.  Ct.  445,  it  appeared  that  an 
apartment  house  janitor  burned  waste  paper 
on  a  vacant  lot  belonging  to  a  railroad  com- 
pany, in  violation  of  instructions  to  burn 
it  in  the  furnace.  It  was  held  that  his  em- 
ployer was  liable  for  injury  caused  by  his 
negligence  in  permitting  the  escape  of  the 
fire. 

In  the  reported  case  a  person  occupying 
premises  temporarily  by  permission  of  a  ten- 
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ant  u  held  not  to  be  liable  to  the  landlord 
for  the  deatnictitHi  of  the  premiaes  by  fire 
without  proof  of  negligence. 


GIIEIIX-ADAMS  COMPANT 


V. 


EKLUND  ET  AX. 


Connecticut  Supreme  Court  of  Errors — ^March 

26,  1915. 

S9  Conn,  232  f  08  All.  62^. 


Bales  —  GoAditioaal  Sales  —  Destme- 
tioB  of  Goods  —  Effect. 

Under  Pub.  Acts  1907,  c.  212,  §  22,  pro- 
Tiding  that  where  delivery  of  goods  sold  has 
beoi  made  to  the  buyer  in  pursuance  of  con- 
tract, and  the  property  therein  has  been  re- 
tained by  the  seller  merely  to  secure  perform- 
ance of  the  contract,  the  goods  are  at  the 
buyer's  risk  from  the  time  of  delivery,  a  buyer 
who  purchased  a  piano  under  a  conditional 
sale  contract,  which  contained  an  agreement 
by  him  to  make  certain  payments  in  instal- 
ments and  to  insure  the  piano  for  its  full 
value,  must  pay  the  purchase  price,  notwith- 
standing the  destruction  of  the  piano  by  fire, 
not  caused  by  his  negligence,  at  a  time  when 
it  was  not  insured. 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field county:     Scott,  Judge. 

Action  by  O'Xeill-Adams  Company,  plain- 
tiff, against  Brick  A.  Eklund  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants 
appeal.    The  facts  are  stated  in  the  opinion. 


Spotstcood  D.  BotoerM  for  appellants. 
Clarence  R,  Hull  and  John  T.  L.  Hubha/rd 
for  appellee. 

[232]  ROBABACK,  J. — ^It  appears  from  the 
complaint  that  the  plaintiff  entered  into  » 
written  contract  with  the  defendant  Erick 
A.  Eklund,  by  which  the  defendant  agreed 
to  purchase  of  the  plaintiff  one  Newton 
player-piano  for  $395,  payable  in  instalments 
as  follows:  $5  upon  the  signing  of  the  con- 
tract and  $2  per  week  until  the  purchase 
price  was  paid  in  full.  By  one  clause 
[233]  in  the  contract  the  defendant  agreed 
'that  I  will  at  my  expense  keep  the  same  in- 
sured  in  some  responsible  fire  insurance  com« 
pany  to  its  full  value  for  the  benefit  of  O'Neil- 
Adams  Co.,  as  their  interest  may  appear, 
and  will   deliver    said   insurance   policy   to 


them,  and  that  in  case  I  neglect  to  so  insure 
and  deliver  said  policy,  O'Neil-Adams  Co. 
may  effect  said  insurance,  and  add  the  pre- 
mium to  the  next  instalment."  It  was  also 
provided  in  the  contract  that  '4n  case  of 
default  in  any  instalment  or  other  payment, 
interest  at  the  rate  of  6  per  cent  shall  be- 
come due  and  payable  upon  all  instalments 
so  in  default  or  arrears,  and  the  entire 
amount  shall  at  the  option  of  O'Neil-Adams 
Co.  become  immediately  due,  but  a  waiver 
or  extension  of  any  of  said  payments  shall 
not  be  considered  a  waiver  of  any  of  the 
terms  or  conditions  of  this  contract."  The 
contract  also  contained  the  following  provi- 
sion: "That  until  the  said  purchase  price, 
judgment  or  judgments,  interest  or  other  pay- 
ments as  hereinabove  provided  are  paid  in 
full,  said  instrument  shall  remain  the  sole 
property  of  O'Neil-Adams  Co.''  It  is  also 
alleged  in  the  complaint  that,  in  pursuance 
of  this  contract,  the  plaintiff  delivered  to  the 
defendant  the  piano-player,  for  which  the  de- 
fendant has  paid  therefor  $37,  but  has  whol- 
ly neglected  and  refused  to  pay  further  there- 
for according  to  the  terms  of  the  contract. 

The  answer  admitted  the  allegations  set 
forth  in  the  complaint,  except  that  it  was 
averred  that  the  defendant  had  performed  his 
part  of  the  contract.  It  was  also  alleged  in  the 
defendants'  answer  and  counter-claim  that 
the  neglect  and  refusal  to  pay  was  caused 
solely  by  the  fact  that  the  piano-player  was 
destroyed  by  fire  without  fault  or  negli- 
gence of  the  defendants. 

The  plaintiff  demurred  to  this  part  of  the 
defendants'  answer,  urging,  among  other 
things,  that  it  was  [234]  insufficient  in  that, 
upon  the  facts  disclosed  by  the  pleadings, 
the  risk  of  loss  by  fire  was  upon  the  defend- 
ants. 

The  demurrer  was  sustained.  The  trial 
court,  in  sustaining  the  demurrer,  stated  that 
the  contract  "contains  a  provision  that  re- 
quires the  buyer  to  keep  the  piano  insured 
for  its  full  value;  the  answer  sets  up  that 
the  defendant  has,  at  all  times,  performed 
his  part  of  the  contract.  I  assume,  from  the 
argument,  that  the  piano  was  not  insured. 
If  the  defendant  did  carry  out  this  provision 
of  his  contract,  and  the  plaintiff  has  received 
the  benefit  of  the  policy,  the  answer  may  be 
amended  to  set  up  this  fact;  if  the  amend- 
ment is  not  made,  I  shall  take  it  for  granted 
that  the  facts  will  not  warrant  such  an  al- 
legation." The  defendants  refused  to  plead 
further,  and  judgment  was  rendered  for  the 
plaintiff. 

The  question  presented  by  the  appeal  is 
this:  Can  there  be  a  recovery  for  property 
sold  and  delivered  on  condition  that  the  title 
shall  not  pass  until  full  payment  has  been 
made  therefor,  when,  without  fault  of  the 
purchaser,  the  property  is  destroyed?    There 


380 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


is  some  conflict  of  authority  on  the  right  of 
a  vendor,  who  'retains  title  to  the  property 
until  the  payment  of  the  purchase  money,  to 
recover  the  amount  unpaid  when  the  prop- 
erty has  been  destroyed  without  the  faidt 
of  the  vendee. 

The  Sales  Act,  drafted  by  Professor  Willia- 
ton,  was  adopted  by  this  State  in  1907.  This 
Act  provides:  "Unless  otherwise  agreed,  the 
goods  remain  at  the  seller's  risk  until  the 
property  therein  is  transferred  to  the  buyer, 
but  when  the  property  therein  is  transferred 
to  the  buyer  the  goods  are  at  the  buyer's 
risk  whether  delivery  has  been  made  or  not, 
except  that  (a)  where  delivery  of  the  goods 
has  been  made  to  the  buyer,  or  to  a  bailee 
for  the  buyer,  in  pursuance  of  [235]  the  eon- 
tract,  and  the  property  in  the  ^oods  has  been 
retained  by  the  seller  merely  to  secure  per- 
formance by  the  buyer  of  his  obligations  un- 
der the  contract,  the  goods  are  at  the  buyer's 
risk  from  the  time  of  such  delivery."  Pub- 
lic Acts  of  1907,  Chap.  212,  §  22    (p.  771). 

This  statute  is  decisive  of  the  present  caae. 
The  contract  now  before  us  was  a  lawful 
one.  The  piano  therein  referred  to  was  de- 
livered to  the  defendant  under  the  terms  of 
the  contract.  The  defendant's  promise  to 
pay  was  absolute  and  unconditional.  It  is 
not  suggested  that  he  did  not  obtain  just 
what  he  bargained  for.  Eklund  had  obtained 
the  possession  of  the  property  with  the  right 
to  acquire  a  perfect  title  by  payment  of  the 
price  agreed  upon.  The  fact  that  the  prop- 
erty was  destroyed  while  in  his  custody,  and 
before  payment  of  the  amount  due,  did  not 
relieve  him  of  payment  of  the  price  agreed 
on.  The  seller  had  done  all  he  was  bound 
to  do,  except  to  receive  the  purchase  price. 
The  vendee  had  obtained  all  that  he  was  to 
receive  from  the  vendor  in  consideration  of 
the  payments  which  he  had  agreed  to  make 
for  the  property.  Burnley  v.  Tufts,  66  Miss. 
48,  5  So.  627,  14  Am.  St.  Rep.  640. 

Professor  Williston  on  this  provision 
states:  "Where  goods  are  delivered  to  the 
buyer  but  title  is  retained  by  the  seller  until 
the  price  is  paid,  the  buyer  immediately 
acquires  the  right  to  use  the  goods  as  his 
own,  and  has  indeed  exactly  the  same  power 
over  them,  and  right  in  regard  to  them,  that 
he  would  have  if  he  had  bought  them,  and 
mortgaged  them  back  to  secure  the  price. 
Ihe  time  for  payment  in  such  sales  frequent- 
ly extends  over  months  and  sometimes  over 
years.  It  is  necessarily  to  be  expected  by 
the  parties  that  the  goods  will  deteriorate 
during  this  period,  and,  nevertheless,  that 
the  buyer  will  be  bound  to  pay  the  price. 
It  seems  properly  to  follow  that  [236]  if  the 
goods  are  accidently  destroyed  or  injured, 
the  buyer  must  stand  the  loss;  that  is,  he 
must  pay  the  price  in  full  at  the  time  agreed. 
The  decisions  upon  the  point  are  in  conflict, 


but  the  weight  of  authority  sustains  the  view 
here  expressed."  Williston  on  Sales,  §  304. 
See  also  HoUenberg  Music  Co.  v.  Barron,  36 
L.R.A.(N.S.)  694  (100  Ark.  403,  Ann.  Caa. 
1913C  859,  140  S.  W.  682)  and  note  on  page 
695;  Marion  Mfg.  Co.  v.  Buchanan,  8  L.R.A. 
(N.S.)  590  (118  Tenn.  23S,  12  Ann.  Cas.  707, 
99  S.  W.  984;  LaValley  v.  Ravenna,  2  L.R.A. 
(N.S.)  97  (78  Vt  162,  6  Ann.  Cas.  884,  62 
Atl.  47,  11  Am.  St.  Rep.  898)  and  note 
pages  97,  98  and  99;  Exposition  Arcade  Corp. 
V.  Lit,  Ann.  Cas.  1913D  335  (113  Va.  674, 
76  S.  E.  117),  and  cases  cited  in  note  page 
338. 

It  is  true,  as  the  defendant  contends,  that 
the  title  to  the  property  remained  in  the 
vendor,  but  it  is  also  apparent  that  it  was 
for  no  other  purpose  than  to  secure  perform- 
ance of  the  purchaser's  obligations.  It  is 
immaterial,  for  the  purposes  of  this  case, 
to  determine  whether  or  not  this  transaction 
should  be  considered  as  a  mortgage  or  a  con- 
ditional sale.  One  of  the  controlling  features 
presented  in  the  controversy  is  that  the  con- 
tract contains  an  absolute  and  unconditional 
promise  to  pay,  which  has  not  been  per- 
formed, when  it  must  be  conceded  that  there 
is  no  default  in  any  of  the  vendor's  obliga- 
tions. 

That  portion  of  the  Sales  Act  hereinbefore 
noticed  is  not  in  derogation  of  the  princi- 
ples of  the  common  law  announced  in  sever< 
al  decisions  by  this  court.  In  the  case  of 
Appleton  V.  Norwalk  Library  Corp.  63  Conn. 
4,  8,  22  Atl.  681,  it  is  stated:  "This  con- 
tract is  an  absolute  one.  The  plaintiflfs 
agreed  to  sell  the  books  to  the  defendants 
for  the  sum  of  ninety  dollars  to  be  paid  in 
instalments  at  certain  specified  times.  The 
defendants  agreed  to  pay  that  sum  accord- 
ing to  the  terms  of  the  contract.  There  is 
no  conditional  [237]  agreement  here.  It  is 
true  that  the  title  to  the  goods  did  not  pass, 
and  could  not  pass  until  the  full  sum  of 
ninety  dollars  had  been  paid,  but  the  promise 
to  pay  that  sum  was  absolute."  It  is  further 
stated:  "The  contract  expressly  further 
provides  that,  in  case  of  such  breach,  all  the 
remaining  unpaid  instalments  shall  immedi- 
ately become  due  and  payable.  If  they  be- 
oome  due  and  payable  in  consequence  of  non- 
payment, of  course  a  suit  could  be  maintained 
for  their  recovery."  See  also  Beach's  Appeal, 
68  Conn.  464,  478,  20  Atl.  476. 

In  view  of  the  conclusion  just  expressed, 
it  is  unnecessary  to  discuss  the  defendant's 
contention  that  the  measure  of  damages  in 
the  present  case  is  the  cost  of  insurance  of 
the  property  for  the  unexpired  term  of  the 
policy.  The  defendant's  agreement  that  he 
would  keep  the  property  insured,  or  that  it 
might  be  insured  at  his  expense,  was  a  con- 
vincing indication  that  it  was  the  intention 
of  the  parties  that  the  risk  of  loss  by  lire 
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was  upon  the  purchaser.  American  Soda 
Fountain  Co.  y.  Vaughan,  69  N.  J.  L.  682, 
55  Atl.  54.  This  clause  in  the  contract  has 
no  relerancj  as  to  the  question  of  damages. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


NOTE. 

Sight  of  ReooTery  for  Property  Sold 
and  DeliTered  Conditionally  When 
Property  is  Destroyed  wlthont  Fanlt 
of  Pnrohasor  before  Priee  Falla  Due. 

Introductory,  381. 
View  Allowing  Recovery,  381. 
View  Denying  Recovery,  382. 
Effect  of  Express  Agreement,  382, 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  on  the  subject  of  the  right  to 
recover  for  property  sold  and  delivered  con- 
ditionally when  the  property  is  destroyed 
without  the  fault  of  the  purchaser  before 
the  price  falls  due.  The  earlier  cases  on 
the  question  are  discussed  in  the  notes  to 
La  Valley  v.  Ravenna,  6  Ann.  Cas.  684; 
Marion  Mfg.  Co.  v.  Buchanan,  12  Ann.  Cas. 
707;  Arcade  Corp.  v.  Lit,  Ann.  Cas.  1913D 
335;  and  Harley  v.  Stanley,  138  Am.  St.  Rep. 
900. 

Tiew  AUoicing  Recovery. 

The  reported  case  and  two  other  recent 
caaes  support  the  view  that  where  goods  are 
sold  and  delivered  to  the  vendee  under  an 
agreement  that  the  title  ia  to  remain  in  the 
vendor  until  payment,  the  loss  or  destruction 
of  the  property  before  payment  while  in  the 
possession  of  the  vendee  and  without  his 
fault  does  not  relieve  him  from  the  obliga- 
tion to  pay  the  purchase  price.  Charles  A. 
Stickney  Co.  v.  Nicholas,  98  Neb.  287,  152 
N.  W.  .554.  See  also  Carolina,  etc.  R.  Co. 
V.  Unoka  Springs  Lumber  Co.  130  Tenn.  364, 
170  S.  W.  591. 

Thus  in  the  case  first  cited  it  appeared  that 
the  plaint iiT  shipped  a  gas  engine  to  the  de- 
fendant under  an  agreement  which  specified 
that  the  title  should  not  pass  to  the  defend- 
ant until  a  full  payment  of  the  purchase  price 
was  made.  The  court  in  holding  that  a  sub- 
Fequent  destruction  of  the  engine  by  fire,  aris- 
ing throujjh  no  fault  of  the  defendant,  did 
not  relieve  him  from  liability  for  the  pur- 
chase price,  said:  '-PlaintifT,  Charles  A. 
Stickney  Company,  the  manufacturer  of  a 
gas  engine,  April  5,  1911,  shipped  to  defend- 
ant, a  retail  merchant,  a  gas  engine,  under 
a  written  contract  containing  the  following 


provision:     'Seventh.  It  is  agreed  that  the 
title  to  and  ownership  of  all  goods  shipped 
under  l^is  contract  shall  remain  vested  in 
the  Charles  A.  Stickney  Company,  and  the 
goods  are  to  be  held  at  all  times  subject  to 
their  order  until  paid  for,  and  if  sales  are 
made  before  payment  they  shall  be  made  only 
in  the  regular  course  of  business,  and  the 
proceeds  of  all  such  sales,  whether  cash,  book 
accounts  or  notes,  are  to  be  held  as  the  prop- 
erty of  Charles  A.  Stickney  Company  in  trust 
as  collateral  security  for  their  benefit,  and  sub- 
ject to  their  order  until  all  obligations  arising 
under  this  contract  are  fully  paid  in  money, 
and  it  is  agreed  that  notes  taken  by  the  com- 
pany are  not  accepted  as  payment.     And  it 
is  further  agreed  that  nothing  in  this  clause 
shall  release  the  purchaser  from  making  the 
payments  as  herein  stipulated.'    The  purchase 
price  was  not  paid,  but  while  the  property 
was  in  the  possession  of  the  defendant,  and 
without  fault  or  negligence  on  his  part,  it 
was    totally    destroyed    by    fire.      Plaintiflf 
brought  suit  for  the  purchase  price,  and  de- 
fendant by   answer   alleged   that  under   the 
section  of  the  contract  above  set  out,  at  the 
time  the   property  was  destroyed,   the  title 
was  in  plaintiff,  and  he  was  holding  it  sub- 
ject to  its  order.     A  jury  was  waived,  the 
cause  was  tried  to  the  court,  and,   from  a 
judgment  for  the  defendant,  plaintiff  appeals. 
There  was  some  correspondence  between  the 
parties  which  indicates  that  the  engine  did 
not  prove  satisfactory  on  a  test,  and  that 
plaintiff  had  agreed  to  send  an  expert  to  ad- 
just it.     However,  as  each  party  relies  upon 
that  part  of  the  contract  quoted,  the  case 
must  be  determined  solely  on  the  construction 
thereof.     The  courts  are  not  unanimous,  but 
the  weight  of  authority  seems  to  favor  the 
rule  that,  where  the  goods  are  sold  and  de- 
livered upon  condition  that  the  title  is  re- 
tained in  the  seller  until  the  purchase  price 
is  paid,  the  reservation  gives  the  seller  only 
a  lien  upon  the  property  for  the  amount  of 
the  debt.     The  rule  is  difTcrent  where  there 
Is  anything  further  for  the  seller  to  do;  but 
where  he  has  delivered  the  property,  and  he 
Jias  no  option  to  rescind  his  contract  and  re- 
take possession,  the  mere  reservation  of  title 
for  the  purpose  of  securing  payment  of  the 
debt  will  not  defeat  his  ripfht  to  recover  where 
the  property   is  accidentally  destroyed.     In 
this  case  the  vendee  had  possession  with  full 
right  to  sell,  and  any  person  dealing  with 
him  would  have  acquired  good  title  to  the 
property,   and  the  reservation  made  in  the 
contract  between  the  parties  merely  gave  the 
vendor  the  right  to  pursue  the  property  un- 
til sold  in  the  regular  course  of  business,  or, 
in  case   of  sale,  to  have  the  funds  arising 
therefrom  held  as  a  trust  fund  to  secure  the 
payment  of  the  debt.     lie  had  the  option  to 
rescind,  and  there  was  nothing  further  for 
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him  to  do  but  to  accept  payment,  and  it 
is  expressly  provided  in  the  final  sentence 
'that  nothing  in  this  clause  shall  release  the 
purchaser  from  making  the  payments  as  here- 
in stipulated/  The  parties  were  able  to  con- 
tract, and  this  defendant  voluntarily  assumed 
the  risk  of  loss  or  damage.  The  loss  of  the 
article  in  no  manner  changes  the  character 
of  the  agreement,  and  the  vendee  must  be  held 
liable  for  the  purchase  price." 

View  Denying  Recovery. 

The  following  recent  cases  support  the 
view  that  where  goods  in  the  possession  of 
the  vendee  under  a  contract  of  conditional 
sale  are  destroyed  without  fault  of  the  ven- 
dee before  the  price  falls  due,  the  vendee  is 
relieved  from  the  payment  of  the  purchase 
price.  Waltz  v.  Silveria,  25  Cal.  App.  717, 
145  Pac.  169;  Commander  Mills  Co.  v.  Scha- 
fer,  144  Ga.  37,  85  S.  E.  1036.  In  the  case 
first  cited  it  appeared  that  a  safe  was  de- 
stroyed by  fire  while  in  the  possession  of  the 
vendee  without  fault  on  his  part.  In  an  ac- 
tion to  recover  the  unpaid  balance,  under  a 
contract  of  conditional  sale,  it  was  held  that 
in  the  absence  of  an  agreement  to  the  con- 
trary, the  risk  accompanies  the  title  to  prop- 
erty, and  that  where  there  is  a  mere  agree- 
ment to  sell,  and  title  has  not  passed,  the 
loss  falls  on  the  vendor.  In  Commander  Mills 
Co.  V.  Schafer,  144  Ga.  37,  85  S.  E.  1036, 
the  court  said,  in  an  official  headnote:  "This 
case  is  controlled  in  principle  by  the  decision 
in  Mountain  City  Mill  Co.  v.  Butler,  109  Ga. 
469,  34  S.  E.  565.  (a)  It  was  there  ruled 
that  'the  breach,  by  a  purchaser,  of  a  con- 
tract to  pay  a  draft  for  the  price  of  goods 
and  remove  the  same  from  a  railroad  depot, 
the  title  to  the  goods  remaining  in  the  seller 
until  such  draft  should  be  paid,  did  not  in- 
volve the  purchaser  in  liability  to  the  seller 
for  loss  occasioned  by  the  destruction  by  fire 
of  the  goods  in  the  depot.'  This  ruling  was  not 
changed  by  the  addition  of  the  words,  'and 
more  especially  is  this  so  when  the  seller's 
agent  for  the  collection  of  the  draft  extended 
the  time  of  the  payment  thereof  until  the  day 
upon  which  the  fire  occurred.'  An  examination 
of  the  entire  opinion  in  the  case  will  show  that 
the  ruling  was  not  made  to  depend  upon  the 
words  last  quoted,  but  that  they  furnished 
an  additional  reason  to  support  the  judg- 
ment, (b)  The  decision  above  cited  was  con- 
curred in  by  the  entire  bench  of  six  justices; 
and  the  request  to  review  and  overrule  it 
is  denied." 

In  Wells  V.  Fay,  143  Ga.  732,  85  S.  E.  873, 
a  recovery  of  the  price  of  property  condi- 
tionally sold  was  permitted  notwithstanding 
the  destruction  of  the  property  by  fire,  on 
the  ground  that  it  did  not  appear  that  the 
vendee  was.  without  fault,  on  the  bare  fact 
of  destruction  being  shown. 


Effect  of  Express  Agreement, 

Where  the  parties  to  an  agreement  for  the 
conditional  sale  of  goods  have  expressly  con- 
tracted as  to  where  the  loss  shall  fall  in 
case  of  the  destruction  of  the  goods,  the  lia- 
bility is  governed  by  the  agreement.  Thus 
in  Kentucky  Wagon  Mfg.  Co.  v.  B  Ian  ton  Cur- 
tiss  Mercantile  Co.  8  Ala.  App.  669,  62  So. 
368,  the  action  was  for  the  payment  of  part 
of  the  purchase  price  of  goods  sold  condi- 
tionally by  the  following  agreement:  "The 
title  to  and  ownership  of  all  goods  which 
nuiy  be  shipped  under  this  contract,  as  well 
as  of  all  other  goods  shipped  by  you  to  me, 
or  us,  on  subsequent  orders,  shall  remain  in 
you,  and  their  proceeds  in  case  of  sale  shall 
be  your  property  until  all  of  my,  or  our,  in- 
debtedness to  you  shall  have  been  paid  in 
money;  but  nothing  herein  contained  shall 
release  me,  or  us,  from  making  payment  as 
herein  agreed.  .  .  .  'Should  I,  or  we,  be- 
come insolvent,  execute  an  assignment  or 
chattel  mortgage,  sustain  loss  by  Are,  trans- 
fer property,  or  close  out  business,  or  in  case 
of  death  of  any  member  of  the  firm,  or 
failure  to  carry  out  any  of  the  conditions 
of  this  contract,  then,  and  in  any  such  event, 
all  obligations  provided  for  in  this  contract, 
or  arising  therefrom,  shall  become  due  and 
payable  at  once,  or  at  any  time  there- 
after at  your  option.  .  .  .  Your  respon- 
sibility ceases  when  goods  are  receipted 
for  in  good  order  by  transportation  com- 
pany." It  appeared  that  the  goods  were 
destroyed  by  fire  while  in  the  vendee's  pos- 
session. The  appellate  court  in  holding  the 
vendee  to  be  liable  said:  "These  provisions, 
especially  the  one  first  quoted,  evidence  a  dis- 
tinct agreement  that  the  reservation  by  the 
payee  of  the  notes  of  title  to  the  goods  con- 
ditionally sold  was  not  to  have  the  effect  of 
releasing  the  maker  of  the  notes  from  its 
liability  on  them.  It  is  suggested  in  the  brief 
of  the  counsel  for  the  appellee  that  the  de- 
struction of  the  articles  by  fire  before  the 
note  was  due  had  the  efi'ect  of  a  failure  of 
consideration  for  the  note.  This  suggestion 
cannot  be  approved.  By  the  transaction  the 
maker  of  the  notes  acquired  such  an  interest 
in  the  property  for  the  price  of  which  they 
were  given  that  its  destruction  by  fire  did 
not  amount  to  an  entire  failure  of  the  con- 
sideration supporting  the  notes.  It  was  so  far 
vested  with  all  the  incidents  of  ownership, 
except  the  title,  as  to  be  enabled  to  deal  with 
the  property  as  the  owner  of  it,  to  dispose 
of  it  for  its  own  profit,  subject  only  to  the 
right  of  the  payee  to  the  proceeds  of  sales 
made  until  the  notes  should  be  paid.  For 
all  practical  purposes  it  was  the  owner  as 
completely  as  if  it  had  acquired  the  title  and 
had  mortgaged  the  property  to  secure  the 
purchase-money  notes.  The  retention  of 
title  by  the  payee  of  the  notes  was  but  a 
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fonn  of  security  for  their  payment.  Steele 
T.  State,  159  Ala.  9,  48  So.  673.  The  acquisi- 
tion  by  the  maker  of  the  notes  of  such  a 
beneficial  interest  in  the  property  for  the 
price  of  which  they  were  given  constituted 
a  Talid  consideration  to  support  an  uncon- 
ditional agreement  on  its  part  to  pay  the 
price  and  to  assume  the  risk  of  the  destruc- 
tion of  the  property.  The  vendee  in  the  con- 
ditional sale  by  giving  a  note  by  which  the 
purchase  price  was  unconditionally  promised 
to  be  paid,  and  by  assenting  to  a  stipulation 
which  provided  that  the  retention  of  title 
by  the  vendor  should  not  have  the  effect  of 
releasing  the  vendee  from  the  obligation  to 
make  payment  as  agreed,  deprived  itself  of 
the  right  to  escape  liability  on  the  notes  by 
showing  that  the  property  for  the  price  of 
which  they  were  given  was  destroyed  by  fire 
before  the  notes  were  due.  That  it  was  the 
understanding  of  the  parties  that  the  vendee 
was  to  assume  such  risk  of  loss  after  the 
property  was  delivered  to  it  is  also  indicated 
by  the  other  provisions  of  the  contract  above 
referred  to.  Boyer  v.  Ausburn,  64  Ga.  271." 
See  also  Hoobler  v.  International  Harvester 
Co.  185  Ala.  533,  64  So.  567. 

In  McKlnney  v.  Battle,  13  Ga.  App.  255, 
79  S.  £.  92,  the  action  was  on  a  promissory 
note  given  for  the  purchase  price  of  a  mare, 
which  had  died  without  fault  on  the  vendee's 
part.    The  note  reserved  the  title  to  the  ani* 
mal  until  the  price  was  paid,  with  a  stipu- 
lation that  in  case  of  loss  or  damage  to  the 
animal  it  should  become  the  property  of  the 
vendee  and  also  stipulating  that  the  sellers 
did  not  insure  the  life,  soundness  or  work 
of  the  animal.    Holding  the  vendee  to  be  lia- 
ble, the  court   said:      "We  think   that  the 
judge  correctly  held  that  the  death  of  the 
mare  was  the  loss  of  the  buyers,  and  not  of 
the  sellers.    Under  the  provisions  of  the  Civil 
Code,  §  4123^  the  principle  stated  by  coun- 
sel for  the  plaintiffs  in  error,  and  which  it 
is  insisted  the  court  erred  in  not  presenting 
to  the  jury — ^that  where  property  is  sold  and 
delivered  and  title  is  not  to  pass  until  pay- 
ment in  full  of  the  purchase  money,  and  the 
property   is   destroyed   or   dies,   all   without 
fault  of  the  vendee,  the  loss  must  fall  on 
the  vendor — is  a  correct  general  rule.    How- 
ever, an  exception  to  this  rule  may  be  created 
in  any  case  by  an  express  contract  under 
which  the  buyer,  and  not  the  seller,  assumes 
the  risk  of  loss.    In  our  opinion  that  is  pre- 
cisely what  occurred  in  this  case.    The  code 
section  expressly  provides  for  exceptions  by 
contract.      Section   4123    of   the   Civil    Code 
declares:     'Where  property  is  sold  and  de- 
livered, but  title  is  not  to  pass  until  payment 
in  full  of  the  purchase  money,  and  the  prop- 
erty is  loat,  damaged,  or  destroyed  without 
the  vendee's  fault,  he  is  entitled  to  a  rescis- 
sion of  the  contract  or  to  an  abatement  in 


the  price,  unless  it  is  otherwise  agreed  in 
the  contract  of  sale.'  Learned  counsel  for 
the  plaintiffs  in  error  do  not  insist  that  an 
exception  can  be  made  by  which  the  loss 
shall  be  that  of  the  buyer.  They  contend  that 
under  the  terms  of  the  contract  here  involved, 
the  contingency  of  the  death  of  the  mare  was 
not  provided  for  in  the  exception  attempted 
to  be  made,  and,  for  that  reason,  that  the 
defendants  should  be  relieved  under  the  gen- 
eral rule  embodied  in  section  4123." 

In  Avery  v.  Middlebrooks,  142  Ga.  830, 
83  S.  £.  944,  the  court,  in  holding  the  ven- 
dee liable,  in  an  action  on  a  note  given  to 
secure  the  purchase  price  of  machinery  under 
a  contract  of  conditional  sale,  said:  "£.  £. 
Middlebrooks  and  J.  M.  Middlebrooks  gave 
to  Avery  &  Company  a  promissory  note  for 
the  purchase  price  of  certain  machinery.  It 
was  stipulated  in  the  note,  that  the  title 
should  not  pass  until  payment  of  the  pur- 
chase-money; and  that,  on  failure  to  pay  at 
maturity,  the  seller  might  take  possession  of 
and  sell  the  property,  apply  the  proceeds  to 
the  payment  of  the  debt,  and  pay  over  the 
balance,  if  any,  to  the  purchaser.  The  in- 
strument then  proceeded:  *And  further,  we, 
makers  and  indorsers,  hereby  guarantee  [the 
sellers]  against  any  damage  to  the  said  ma- 
chinery by  fire  whilst  in  the  possession  of  the 
undersigned,  and  also  agree  to  keep  the  same 
insured  for  at  least  one-half  of  the  purchase 
money  for  the  benefit  of  the  [sellers].'  Suit 
was  brought  on  the  note.  On  the  trial  it 
was  conceded  that  the  machinery  had  been 
destroyed  by  fire  before  the  suit  was  brought. 
The  presiding  judge  directed  a  verdict  for 
the  defendants.  A  motion  for  a  new  trial 
was  overruled  and  the  plaintiffs  excepted. 
By  the  Civil  Code  (1910),  §  4123,  it  is 
declared:  *  Where  the  property  is  sold  and 
delivered,  but  title  is  not  to  pass  un- 
til payment  in  full  of  the  purchase  money, 
and  the  property  is  lost,  damaged  or  des- 
troyed without  the  vendee's  fault,  he  is 
entitled  to  rescission  of  the  contract  or  to 
an  abatement  in  the  price,  unless  it  is 
otherwise  agreed  in  the  contract  of  sale.' 
In  Handle  v.  Stone,  77  Ga.  501,  the  general 
rule  applied,  and  it  was  not  'otherwise 
agreed.'  By  agreement  such  loss  may  be 
made  to  fall  on  the  purchaser.  The  exact 
question  is  as  to  the  effect  of  the  provisions 
in  the  contract  under  consideration.  Did 
they  make  the  loss  fall  on  the  buyers  or  the 
sellers?  The  buyers  guaranteed  the  sellers 
against  any  damage  to  the  machinery  by  fire 
while  in  the  buyers'  possession.  It  could 
hardly  be  that  they  intended  to  make  the  loss 
fall  on  the  sellers,  so  that  the  latter  could 
not  collect  the  note,  and  then  raise  a  sepa- 
rate and  distinct  liability  on  the  part  of  the 
buyers  to  the  sellers,  growing  out  of  the  guar- 
antee against  damage  to  the  machinery  by 
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fire.  The  contract  ia  to  be  considered  as  a 
whole.  The  language  as  to  guaranteeing  the 
sellers  against  loss  by  fire  is  to  be  construed 
in  connection  with  its  context  and  the  ap- 
parent purpose  for  which  it  was  employed. 
So  considered,  there  can  be  little  doubt  that 
it  was  'otherwise  agreed  in  the  contract  of 
sale,'  so  that  loss  by  fire  should  fall  on  the 
buyers  instead  of  the  sellers." 


JACOBS 

V. 

ATCHISON,  TOPEKA  AND  SANTA 
RAILWAY  COMPANY. 


Kansas  Supreme  Court — ^February  12,  1916. 


91  Kan.  247;  154  Bac.  1023. 


Railroads  —  Acoident  at  Crossing  — 
Contributory  Negligenoe  —  Automat- 
io  Bell  Not  Ringing. 

It  is  such  negligence  as  will  prevent  a  re- 
covery for  injuries  sustained  for  a  driver  of 
an  automobile  to  attempt  to  cross  a  railroad 
track  at  a  grade  crossing  without  looking  or 
listening  for  the  approach  of  a  train,  al- 
though an  electric  warning  bell  is  maintained 
at  the  crossing  and  the  bell  is  not  ringing. 

[See  note  at  end  of  this  case.] 

Wilful  Injury  —  Ezoessive  Speed  and 
Failure  to  Give  Signals. 

Engine  men  in  charge  of  a  locomotive  at- 
tached to  a  passenger  train,  who  cut  ofif  the 
steam  and  apply  the  air  one-quarter  of  a  mile 
before  reaching  a  street  crossing  in  a  small 
city,  and  who  suppose  that  an  electric  warn- 
ing bell  stationed  at  the  crossing  is  ringing, 
are  not  guilty  of  wantonness,  although  they 
fail  to  ring  the  engine  bell  or  sound  the  whis- 
tle for  the  crossing,  and  although  they  go 
through  the  city  at  the  rate  of  forty-five  miles 
per  hour. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Sedgwick 
county.  Division  No.  2:     Sabgent,  Judge. 

Action  by  Mary  J.  Jacobs,  plaintiff,  against 
Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.     Reversed. 

William  R,  Smith,  Oicen  J.  Woody  Alfred 
A.  Scott  and  Barlow  Hurley  for  appellant. 

John  W.  Adams  and  Oeorge  W,  Adams 
for  appellee. 

[248]  Mabshall,  J. — In  this  action  the 
plaintiff  seeks  to  recover  for  the  death  of  her 


husband  cansed  by  the  negligence  of  the  de- 
fendant. The  defense  was  contributory  n^- 
ligence  on  the  part  of  the  deceased.  The 
plaintiff  recovered  judgment.  The  defendant 
appeals. 

John  J.  Jacobs,  the  husband  of  the  plain- 
tiff, met  his  death  by  driving  his  automobile 
on  the  defendant's  tracks  in  front  of  a  swiftly 
moving  passenger  train.  This  occurred  on 
Saturday  afternoon  at  the  crossing  of  the  prin- 
ciple street  in  Vally  Center.  The  defendant 
maintained  an  electric  bell  at  this  crossing. 
The  jury  made  special  findings  of  fact  as 
follows : 

"2.  For  how  long  a  distance  east  of  the 
railroad  track  at  the  crossing  in  question 
could  one  traveling  on  the  highway  continu- 
ously have  in  sight  a  train  stationed  a  quar- 
ter of  a  mile  northward  of  the  crossing?  Ans. 
Twenty-eight  feet. 

"6.  Was  the  electric  bell  at  the  crossing 
in  question  ringing  when  the  said  train  ap- 
proached said  crossing?     Ans.     No. 

"7.  Were  the  engineer  and  fireman  each 
at  his  post  of  duty  and  in  his  particular 
place  on  the  engine  as  the  train  In  question 
approached  and  passed  over  the  crossing  in 
question  ?    Ans.    Yes. 

"8.  How  far  was  the  engine  from  the  cross- 
ing in  question  when  the  fireman  first  dis- 
covered that  the  automobile  would  probably 
not  be  stopped  in  time  to  avoid  a  collision 
with  the  engine?  Ans.  One  hundred  fifty 
feet. 

"9.  How  far  was  the  automobile  from  the 
crossing  when  the  fireman  first  discovered 
that  said  automobile  would  probably  not  be 
stopped  before  it  got  on  the  crossing  in  the 
way  of  the  engine?    Ans.    Fifteen  feet. 

"10.  After  the  fireman  on  the  engine  dis- 
covered, if  he  did  discover,  that  [249]  the  auto- 
mobile would  probably  go  upon  the  crossing 
in  the  way  of  the  engine,  what  could  have 
been  done  by  him  or  the  engineer  that  was  not 
done  to  prevent  the  collision  in  question? 
Ans.     Nothing. 

"11.  How  far  was  the  automobile  in  ques- 
tion from  the  crossing  when  the  fireman  first 
saw  it  approaching  the  crossing?  Ans.  Fif- 
ty feet. 

**12.  What  particular  place  on  the  pilot  or 
engine  first  came  in  contact  with  the  auto- 
mobile? Ans.  Side  of  pilot  back  three  feet 
from  the  point. 

"13.  How  far  from  the  crossing  did  the 
engineer  make  his  service  application  of  air 
as  the  train  approached  Valley  Center,  if  same 
was  made  at  all?    Ans.  One-quarter  mile. 

"14.  What,  if  anything,  would  have  pre- 
vented said  Jacobs  from  seeing  or  hearing  the 
approaching  train  in  time  to  liave  avoided  the 
collision  if  he  had  taken  the  pains  to  look 
and  listen  for  same  when  he  was  about  twen- 
ty-five feet  from  the  crossing?    Ans.  Nothing. 
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"15.  If  you  find  that  the  engineer  eut  off 
Bteam  before  he  came  to  the  crossing,  state 
how  far  from  said  crossing  he  made  such  cut 
off?   Ans.  One-quarter  mile. 

"16.  If  you  find  that  the  n^ligence  of  those 
in  charge  of  the  engine  caused  the  injury  and 
death  in  question,  state  in  what  such  negli- 
l^oe  consisted?    Ans.  Excessive  speed. 

"17.  What  was  the  usual  rate  of  speed  at 
which  this  mail  train  in  question  usually 
passed  over  the  crossing  in  question  at  Valley 
Center  prior  to  the  date  of  the  collision  in 
question?    Ans.  Thirty-five  miles. 

"18.  Was  the  said  Jacobs  guilty  of  negli- 
gence on  his  own  part  which  contributed  to 
his  injury  and  death  at  the  time  and  place  in 
question?    Ans.  No. 

''19.  Did  the  engineer  and  fireman  as  they 
approached  the  crossing  in  question,  suppose 
that  the  electric  bell  at  the  crossing  would 
fmg  automatically  as  the  engine  approached 
the  eaid  crossing?    Ans.  Yes. 

"21.  Give  speed  of  train  at  time  of  collision 
in  question.     Ans.  Forty-five  miles. 

"24.  At  what  rate  of  speed  was  the  auto- 
mobile running  when  twenty  feet  from  the 
crossing?    Ans.  Ten  miles. 

"25.  Name  the  different  signals  given  of 
the  approach  to  the  crossing  in  question  by 
the  train  in  question.    Ans.  None." 

1.  The  fourteenth  finding  establishes  that 
the  deceased  did  not  look  nor  listen  for  the 
approach  of  a  train  before  driving  on  the 
track.  (Beech  v.  Missouri,  etc.  R.  Co.  85 
Kan.  90,  116  Pac.  213;  Cleveland,  etc.  R.  Co. 
V.  Coffman,  30  Ind.  App.  462,  64  N.  E.  233, 
66  N.  E.  179;  Tobias  v.  Michigan  Cent.  R. 
Co.  103  Mich.  330,  61  N.  W.  514.) 

The  vital  question  in  this  case  is,  Did  the 
failure  of  the  electric  bell  to  ring  relieve  the 
deceased  of  tlie  obligation  to  look  and  listen 
before  attempting  to  cross  the  track? 

The  plaintiff  seeks  to  have  the  rule  in  Mc- 
Clain  V.  Chicago,  etc.  R.  [260]  Co.  89  Kan. 
24,  Ann.  Cas.  1914C  699, 130  Pac.  646,  applied 
in  this  case.    There  this  court  said: 

"Ordinarily  if  a  traveler  proceeds  across  a 
railroad  track  without  taking  the  precaution 
to  ascertain  if  there  is  a  train  in  dangerous 
proximity  he  does  so  at  his  peril.  The  ap- 
plication of  this  rule  is  modified  to  some  ex- 
tent by  the  circumstance  that  gates  have  been 
erected  and  watchmen  employed  at  crossings. 
In  such  case  a  traveler  is  not  required  to  ex- 
ercise the  same  vigilance  when  he  approaches 
a  track  as  he  would  at  crossings  not  so 
guarded."     (p.  30.) 

Human  intelligence  guarded  the  crossing 
and  operated  the  gate  in  that  case.  In  the 
present  case  an  electrical,  mechanical  device 
Was  intended  to  give  warning  of  approaching 
trains.  Sometimes  this  bell  would  not  ring 
when  trains  were  passing,  and  at  other  times 
it  rang  when  no  train  was  in  sight.  An 
Ann.  Cas.  1918D. — 25. 


electric  bell,  which  at  most  can  be  nothing 
but  a  warning  of  an  approaching  train  to 
those  who  listen,  cannot  be  classed  with  a 
gate  thrown  across  a  street  to  prevent  passing 
over  railroad  tracks;  neither  can  it  be  classed 
with  a  flagman  who  stands  in*  the  street  and 
stops  those  who  desire  to  cross  when  there  is 
danger.  It  is  more  nearly  analogous  to  the 
locomotive  bell  and  whistle.  Failure  to  ring 
the  engine  bell  or  sound  the  whistle  does  not 
relieve  a  traveler  from  the  duty  to  look  and 
listen  before  attempting  to  cross  a  railroad 
track.  If  the  plaintiff's  contention  in  this 
respect  is  correct,  a  railroad  increases  its 
responsibility  and  liability  by  putting  in  elec- 
tric bells  at  highway  and  street  crossings. 
The  object  in  putting  in  electric  bells  is  to 
promote  public  safety,  not  to  increase  railroad 
liability.  Silence  of  such  a  bell  is  not  an  in- 
vitation to  cross  railroad  tracks  without  tak- 
ing  the   ordinary   precautions. 

In  McSweeney  v.  Erie  R.  Co.  93  App.  Div. 
496,  87  N.  Y.  S.  836,  an  action  for  damages 
for  injuries  sustained  at  a  crossing  where 
there  was  an  electric  bell,  the  court  said: 

"The  exercise  of  due  care  required  the  de- 
ceased, under  the  circumstances,  to  look  and 
listen  for  an  approaching  train,  and  the  mere 
fact  that  the  stationery  signal  bell  was  not 
ringing  did  not  relieve  him  of  the  imputation 
of  negligence  if  he  failed  to  exercise  this  de- 
gree of  care."     (p.  499.) 

In  that  case  judgment  for  the  railroad  was 
rendered  at  the  close  of  the  plaintiff's  ev- 
idence. To  the  same  effect  is  Cleveland,  etc. 
R.  Co.  V.  Heine,  28  Ind.  App.  163,  62  N.  E. 
465;  Cleveland,  etc.  *R.  Co.  v.  Coffman,  30 
Ind  App.  462,  64  N.  E.  [261]  233,  66  N.  E. 
179,  supports  this  position,  although  a  new 
trial  was  ordered.  But  a  new  trial  was  re- 
quested by  the  defendant,  not  judgment  on  the 
findings.  The  plaintiff  cites  Tobias  v.  Michi- 
gan Cent.  R.  Co.  103  Mich.  330,  61  N.  W. 
514,  to  support  his  contention  that  it  was 
the  province  of  the  jury  to  determine  whether 
or  not  the  deceased  was  guilty  of  contributory 
negligence  in  attempting  to  cross  the  railroad 
track  without  looking  or  listening  when  the 
electric  bell  was  not  ringing.  The  supreme 
court  of  Michigan  there  said  that  the  question 
of  contributory  negligence  should  have  been 
given  to  the  jury,  and  reversed  a  judgment 
for  the  defendant  because  it  was  not  given. 
A  dissenting  opinion  in  that  case  argues  that 
the  court  should  have  directed  a  verdict  for 
the  defendant.  Wabash  R.  Co.  v.  McNown, 
53  Ind.  App.  116,  99  N.  E.  126,  100  N.  E. 
383,  supports  the  majority  opinion  in  the 
Tobias  case,  supra.  We  think  the  better  rule 
is  that  the  failure  of  an  electric  bell  to  ring 
does  not  relieve  one  about  to  cross  a  railroad 
track  of  the  imperative  duty  to  look  and 
listen  before  crossing.  If  he  fails  to  do  so, 
he  is  guilty  of  such  contributory  negligence 
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as  will  prevent  his  recovery  for  any  injuries 
sustained,  and  there  is  nothing  to  submit  to 
the  jury. 

It  has  been  held  that  it  is  the  positive  duty 
of  the  driver  of  an  automobile  to  stop,  look 
and  listen  before  crossing  railroad  tracks. 
(Atlantic  Coast  Line  R.  Co.  v.  Weir,  63  Fla. 
69,  Ann.  Cas.  1914A  126,  58  So.  641,  41  L.R^. 
(N.  S.)  307;  Craig  v.  Pennsylvania  R.  Co.  243 
Pa.  St.  456,  90  Atl.  135;  Earle  v.  Philadel- 
phia R.  Co.  248  Pa.  St.  193,  93  Atl.  1001; 
Brommer  v.  Pennsylvania  R.  Co.  179  Fed. 
577,  103  C.  C.  A.  135,  29  L.R.A.(N.S.)  924; 
New  York  Cent.  etc.  R.  Co.  v  Maidment,  168 
Fed  21,  93  C.  C.  A.  413,  21  L.R.A.(N.S.)  794; 
Bason  v.  Alabama  Great  Southern  R.  Co.  179 
Ala.  299,  60  So.  922;  2  R.  C.  L.  1206.)  On 
the  other  hand,  it  has  been  held  that  the 
driver  of  an  automobile  is  not  under  all  cir- 
cumstances as  a  matter  of  law  required  to 
stop  before  crossing  a  railroad  track.  (Dick- 
inson V.  Erie  R.  Co.  81  N.  J.  L.  464,  81  Atl. 
104,  37  L.R.A.(N.S.)  150;  Pendroy  v  Great 
Northern  R.  Co.  17  N.  D.  433,  117  N.  W.  531; 
Hull  V.  Seattle,  etc.  R.  Co.  60  Wash.  162,  110 
Pac.  804;  2  R.  C.  L.  1206.)  This  state  fol- 
lows the  rule  last  stated.  (Denton  v.  Mis- 
souri, etc.  R.  Co.  90  Kan.  51,  56,  133  Pac. 
658,  47  L.R.A.(N.S.)  820,  Ann.  Cas.  1915B 
639.) 

(See  also  Atchison,  etc.  R.  Co.  v.  Hague, 
64  Kan.  284,  38  Pac.  257,  45  Am.  St.  Rep. 
278;  Chicago,  etc.  R.  Co.  v.  Williams,  66 
Kan.  333,  43  [252]  Pac.  246;  Chicago,  etc. 
R.  Co.  V.  Hinds,  56  Kan.  758,  762,  44  Pac. 
993;  Atchison,  etc.  R.  Co.  v.  Powers,  68  Kan, 
544,  550,  50  Pac.  452;  'Atchison,  etc.  R.  Co. 
V.  Holland,  60  Kan.  209,  216,  56  Pac.  6; 
Atchison,  etc.  R.  Co.  v.  Willey,  60  Kan.  819, 
822,  58  Pac.  472;  Johnson  v.  Chicago,  etc.  R. 
Co.  80  Kan.  456,  461,  103  Pac.  90.) 

More  than  a  dozen  times  this  court  has 
said  that  a  traveler  must  look  and  listen  for 
approaching  trains  before  attempting  to  cross 
railroad  tracks,  and  that  if  he  fails  to  do  so 
and  is  injured  in  consequence  thereof,  dam- 
ages cannot  be  recovered  for  such  injury. 
(Leavenworth,  etc.  R.  Co.  v.  Rice,  10  Kan. 
426;  Union  Pac.  R.  Co.  v.  Adams,  33  Kan. 
427,  6  Pac.  629 ;  Clark  v.  Missouri  Pacific  R. 
Co.  36  Kan.  350,  355,  11  Pac.  134;  Atchison, 
etc.  R.  Co.  V.  Townsend,  39  Kan.  116,  119,  17 
Pac.  804;  Atchison,  etc.  R.  Co.  v.  Priest,  60 
Kan.  16,  22,  31  Pac.  674;  Roach  v.  St.  Joseph, 
etc.  E.  Co.  66  Kan.  654,  658,  41  Pac.  964; 
Atchison,  etc.  R.  Co.  v.  Willey,  60  Kan.  819. 
68  Pac.  472;  Burns  v.  Metropolitan  St.  R.  Co. 
66  Kan.  188,  191,  71  Pac.  244;  Metropolitan 
St.  R.  Co.  V.  Ryan,  69  Kan.  538,  640,  77  Pac. 
267;  Hoopes  v.  Atchison,  etc.  R.  Co.  72  Kan. 
422,  83  Pac.  987;  Union  Pac.  R.  Co.  v.  Ents- 
minger,  76  Kan.  746,  749,  92  Pac.  lOnS;  Chi- 
cago, etc.  R.  Co.  V.  Wheeler,  80  Kan.  187,  191, 
101  Pac.  1001;  Beech  y.  Missouri,  etc.  R.  Co. 


85  Kan.  90,  116  Pac.  213;  Adams  v.  Atchison, 
etc.  R.  Go.  93  Kan.  476,  144  Pac.  999 ;  ButU 
v.  Atchison,  etc.  R.  Co.  94  Kan.  328,  146  Pac 
1142.)  The  driver  of  an  automobile  is  under 
the  same  or  a  more  imperative  duty  to  lode 
and  listen  before  crossing  railroad  tracks. 
(Gage  y.  Atchison,  etc.  R.  Co.  91  Kan.  253,. 
Ann.  Cas.  1916B  410,  137  Pac.  938;  Northern 
Pac.  R.  Co.  V.  Tripp,  220  Fed.  286,  136  C.  C. 
A.  302;  Horandt  v.  Central  R.  Co.  78  K.  J.  L. 
190,  73  Atl.  93;  Elder  v.  Pittsburgh,  etc.  R. 
Co.  186  IlL  App.  199;  Click  v.  Cumberland, 
etc.  Electric  R.  Co.  124  Md.  308,  92  Atl.  778; 
Fort  Wayne,  etc.  Traction  Co.  v.  Schoeff,  56 
Ind.  App.  540,  106  N.  E.  924;  Allison  v. 
Chicago,  etc.  R.  Co.  83  Wash.  591,  145  Pac 
608.)  The  rule  requiring  one  about  to  cros» 
a  railroad  track  to  look  and  listen  applies  in 
a  city  as  well  as  in  the  country.  (Burns  v. 
Metropolitan  St.  R.  Co.  66  Kan.  188,  191, 
71  Pac.  244 ;  Metropolitan  St.  R.  Co.  v.  Ryan, 
69  Kan.  538,  540,  77  Pac.  267;  Northern  Pac. 
R.  Co.  V.  Tripp,  supra;  Horandt  v.  Central 
R.  Co.  supra;  Elder  v.  Pittsburgh,  etc.  R. 
Co.  supra;  Allison  v.  Chicago,  etc.  R.  Co* 
83  W^ash.  591,  146  Pac  608.) 

The  deceased  was  guilty  of  contributory 
negligence  such  as  [253]  will  prevent  the 
plaintiff's  recovery  in  this  action,  unless  those 
in  charge  of  the  engine  were  guilty  of  wan- 
tonness. 

2.  The  plaintiff  contends  that  the  deceased 
lost  his  life  through  the  wanton  conduct  of 
those  in  charge  of  the  engine.  This  contention 
ib  based  on  the  failure  of  the  enginemen  to- 
ring  the  bell  and  sound  the  whistle  and  on 
the  high  rate  of  speed  at  which  the  train  was 
run  through  Valley  Center.  Against  this  the 
jury  found  that  the  service  application  of 
air  was  applied  and  the  steam  cut  off  one 
quarter  of  a  mile  before  reaching  the  crossing, 
and  that  the  enginemen  supposed  the  electrie 
bell  at  the  crossing  was  ringing. 

Although  contributory  negligence  on  the 
part  of  the  deceased  will  excuse  the  defend- 
ant for  its  negligence,  yet  wantonness  on  the 
part  of  the  defendant  will  avoid  the  deceased's 
contributory  negligence  and  render  tlie  de- 
fendant  liable.  (Kansas  Cent.  R.  Co.  v.  Fitz- 
simmons,  22  Kan.  686,  31  Am.- Rep.  203; 
Union  Pac.  R.  Co.  v.  Adams,  33  Kan.  427,  429,; 
6  Pac.  529;  Kansas  City,  etc-  R.  Co.  v.  Kelly,.' 
36  Kan.  656,  14  Pac.  172,  59  Am.  Rep.  596; 
Union  Pac.  R.  Co.  v.  Dunden,  37  Kan.  1,  14 
Pac.  601;  Kansas  Pac.  R.  Co.  v.  Whipple,  39 
Kan.  531,  540,  18  Pac.  730;  Tennis  v.  Inter- 
state Consol.  Rapid  Transit  R.  Co.  45  Kan.. 
503,  25  Pac.  876;  Atchison,  etc.  R.  Co.  v. 
Todd,  54  Kan.  551,  559,  38  Pac.  804 ;  Missouri 
Pac.  R.  Co.  V.  Cooper,  57  Kan.  185,  190,  45- 
Pac.  687;  Cummings  v.  Wichita,  R.  etc.  Co.. 
68  Kan.  218,  220,  74  Pac.  1104;  Tempfer  v. 
Joplin,  etc.  R.  Co.  89  Kan.  374,  379,  131  Pac, 
502.)     Kegligence  is  not  presumed.    It  must 
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lie  proved.  ( Missouri  Pac.  etc.  R.  Co.  v. 
Haley,  26  Kan.  36;  Jackson  v.  Kansas  City, 
ete.  R.  Co.  31  Kan.  761,  3  Pac.  501 ;  Atchison, 
etc.  R.  Co.  V.  Tindall,  57  Kan.  719,  48  Pac. 
12;  By  land  v.  E.  I.  DuPont  de  Nemours  Pow- 
der Co.  93  Kan.  288,  294,  668,  144  Pac.  251, 
282;  Willis  v.  Skinner,  94  Kan.  621,  634,  147 
Pac.  60;  Union  Pac.  R.  Co.  v.  Mahaffy,  4  Kan. 
App.  88,  46  Pac.  187.)  Wantonness,  like  neg- 
ligence, is  not  presumed  but  must  be  proved. 
(Chicago,  etc.  R.  Co. -v.  Lacy,  78  Kan.  622, 
626,  97  Pac.  1025.)  This  court  has  often 
said  that  whether  negligence  in  a  particular 
case  is  shown  is  ordinarily  a  question  for  the 
jury,  but  when  the  facts  are  undisputed  or 
are  definitely  found  by  the  jury  and  only  one 
conclusion  can  be  drawn  therefrom,  it  becomes 
a  question  of  law  for  the  court.  (Kansas 
Pac.  R.  Co.  V.  Butts,  7  Kan.  308;  Wade  v. 
Empire  Dist.  Electric  Co.  94  Kan.  462,  469, 
147  Pac.  63,  and  numerous  cases  intervening. ) 
The  same  rule  applies  when  wantonness  is  the 
issue.  [254]  (Campbell  v.  Kansas  City,  etc. 
R.  Co.  55  Kan.  536,  543,  40  Pac.  997 ;  Missouri 
Pac  R.  Co.  V.  Cooper,  57  Kan.  185,  191,  46 
Pac.  587;  Chicago,  etc.  R.  Co.  v.  Lacy,  supra; 
Gilbert  v.  Missouri  Pac.  R.  Co.  91  Kan.  711, 
139  Pac  380.)  This  court  has  reversed  judg- 
ments in  several  cases  because  there  was  not 
sufficient  evidence  to  justify  the  finding  of  the 
jury  that, the  injury  was  caused  by  wanton- 
ness. (Central  Branch  Union  Pac.  R.  Co. 
V.  Henlgh,  23  Kan.  347,  359,  33  Am.  Rep. 
167;  Kansas  Pac.  R.  Co.  v.  Whipple,  39  Kan. 
531,  18  Pac.  730 ;  Kansas  City,  etc  R.  Co.  v. 
Kier,  41  Kan.  671,  21  Pac  770,  13  Am.  St. 
Rep.  311;  Missouri  Pac.  R.  Ck).  v.  Cooper, 
57  Kan.  185,  191 ,  45  Pac.  587 ;  Chicago,  etc. 
R.  Co.  V.  Lacy,  78  Kan.  622,  97  Pac.  1026; 
Gilbert  v.  Missouri  Pac  R.  Co.  supra;  Mc- 
CuUough  V.  Missouri  Pac  R.  Co.  94  Kan.  349, 
146  Pac.  1005.)  This  court  has  sustained  a 
judgment  where  the  trial  court  denied  relief 
to  the  plaintiff  for  the  reason  that  the  ev- 
idence was  not  sufficient  to  establish  wan- 
tonness. (Campbell  v.  Kansas,  etc  R.  Co. 
supra. ) 

In  (Chicago,  etc  R.  Co.  v.  Lacy,  supra,  this 
court  said: 

**To  constitute  wilful  negligence  there  must 
be  a  design,  purpose  or  intent  to  do  wrong  or 
to  cause  the  injury."     (p.  629.) 

"Reckless  disregard  of  security,  wantonness 
or  other  equivalent  of  bad  faith  and  the  wilful 
or  malicious  disposition  to  injure  all  involve 
something  else  than  negligence."  (Missouri 
Pac  R.  Co.  V.  Walters,  78  Kan.  39,  41,  96 
Pac  346.) 

"The  conduct  of  the  employees  in  charge  of 
an  engine  in  failing  to  take  measures  for  the 
protection  of  a  person  upon  the  track  can  be 


characterized  as  Vanton,'  in  the  sense  in 
which  that  word  is  used  in  this  connection, 
only  when  they  actually  know  of  his  presence, 
or  when  the  situation  is  substantially  the 
same  as  though  they  had  such  knowledge — 
when  such  knowledge  may  fairly  be  imputed 
to  them.  It  is  not  enough  for  that  purpose 
that  the  exercise  of  ordinary  diligence  would 
have  advised  them  of  the  fact,  for  their  omis- 
sion of  duty  in  that  regard  amounts  only  to 
negligence.  Nor  is  it  enough  that  they  know 
some  one  might  be  in  the  place  of  danger; 
the  probability  must  be  so  great — its  obivous- 
ness  to  the  employees  so  insistent — ^that  they 
must  be  deemed  to  realize  the  likelihood  that 
a  catastrophe  is  imminent  and  yet  to  omit 
reasonable  effort  to  prevent  it  because  in- 
different to  the  consequences."  (Atchison, 
etc.  R.  Co.  V.  Baker,  79  Kan.  183,  187,  98 
Pac    804,   21   L.R.A.(]Sr.S.)    427.) 

In  Union  Pac  R.  Co.  v.  Mitchell,  56  Kan. 
324,  43  Pac.  244,  this  court  approved  an  in- 
struction which  defined  reckless  conduct  as 
an  indifference  to  the  rights  of  others,  an 
indifference  whether  wrong  is  done  or  not; 
and  which  told  the  jury  that  the  defendant 
could  be  held  liable  only  for  injuries  inflicted 
[256]  which  were  wilful,  wanton,  or  mali- 
cious, or  which  were  so  grossly  negligent  as 
to  amount  to  wantonness.  Many  of  our 
courts  hold  that  wantonness  precluding  a  de- 
fense of  contributory  negligence  cannot  be 
predicated  on  the  omission  of  a  duty  before 
the  discovery  of  a  person  in  a  position  of  peril 
on  a  railroad  track.  (Note,  21  L.R.A. (N.S.) 
427,  442.) 

Why  did  the  enginemen  make  the  service 
application  of  air?  Why  did  they  cut  off  the 
steam  when  a  quarter  of  a  mile  away  from  the 
crossing?  What  effect  shall  be  given  to  their 
supposition  that  the  electric  bell  was  ringing? 
The  only  answer  to  these  questions  is  that 
they  did  consider  the  possibility  of  persons 
attempting  to  cross  the  railroad  track,  and 
had  regard  for  their  safety. 

Taking  into  consideration  the  facts  found 
by  the  jury  in  this  case — the  failure  of  the 
engineman  to  ring  the  bell  and  sound  the 
whistle,  the  rate  of  speed  at  which  they  were 
accustomed  to  go  through  Valley  Center,  the 
rate  at  which  they  went  through  on  the  day 
of  the  accident,  the  application  of  the  air,  the 
cutting  off  of  steam,  the  supposition  that  the 
electric  bell  was  ringing,  and  the  conditions 
existing  at  the  crossing — we  are  compelled  to 
■ay  as  a  matter  of  law  that  the  enginemen 
were  not  guilty  of  wantonness.  Gilbert  v. 
Missouri  Pac.  R.  Co.  91  Kan.  711,  139  Pac 
380,  supports  this  conclusion. 

The  judgment  is  reversed  with  direction  to 
the  trial  court  to  enter  judgment  for  the  de- 
fendant. 
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NOTE. 

Presenoe  of  Eleotrlo  Bell  or  Similar 
De-vice  at  Railroad  Crossing  as  Ez- 
onsing  Traveler  from  Duty  to  Look 
and  Usten. 

Introductory,  388. 
General  Rule,    388. 

Contributory  Negligence  as  Question  for  Jury, 
389. 


Introductory. 

The  purpose  of  this  note  is  to  review  the 
cases  passing  on  the  presence  of  an  electric 
bell  or  similar  device  at  a  railroad  crossing 
as  excusing  a  traveler  from  the  duty  to  look 
and  listen.  The  presence  of  gates  at  a  rail- 
road crossing  as  excusing  a  traveler  from  the 
duty  to  look  and  listen  is  discussed  in  the 
notes  to  Koch  v.  Southern  California  R.  Co. 
7  Ann.  Cas.  801 ;  and  McClain  v.  Chicago,  etc. 
R.  Co.  Ann.  Cas.  1914C  704;  while  the  cases 
dealing  with  the  duty  to  stop,  look  and  listen 
at  a  railroad  crossing  where  a  flagman  is 
stationed  are  collected  in  the  notes  to  Hod^in 
v.  Southern  R.  Co.  10  Ann.  Cas.  418;  and 
Union  Pac.  R.  Co.  v.  Rosewater,  13  Ann.  Caa. 
854. 

General  Rule, 

The  presence  of  an  electric  bell  or  similar 
device  at  a  railroad  crossing,  placed  there  as  a 
warning  of  the  danger  of  approaching  trains, 
does  not  excuse  a  person  using  the  crossing 
from  using  due  care  to  look  and  listen  before 
attempting  to  cross.  Headley  v.  Denver,  etc. 
R.  Co.  60  Colo.  500,  154  Pac.  731;  Welch  v. 
Baltimore,  etc.  R.  Co.  7  Penn.  (Del.)  140,  76 
Atl.  50;  Cleveland,  etc.  R.  Co.  v.  Heine,  28 
Ind.  App.  163,  62  N.  E.  455;  Cleveland,  etc. 
Co.  V.  Coffman,  30  Ind.  App.  462,  64  N.  E.  233, 
66  N*.  E.  179;  :Maryland  Electric  R.  Co.  v. 
Beasley,  117  Md.  270,  83  Atl.  157;  Blain  v. 
Missouri  Pac.  R.  Co.  (Mo.)  184  S.  W.  1142; 
Conkling  v.  Erie  R.  Co.  63  N.  J.  L.  338,  43 
Atl.  666.  Compare  Fernetti  v.  West  Jersey, 
etc.  R.  Co.  87  X.  J.  L.  268,  93  Atl.  576; 
McSweeney  v.  Erie  R.  Co.  93  App.  Div.  496, 
87  N.  Y.  S.  836;  Cleveland,  etc.  R.  Co.  v. 
Sivey,  27  Ohio  Cir.  Ct.  Rep.  248.  See  also 
Wabash  R.  Co.  v.  McXown,  53  Ind.  App.  116, 
99  N.  E.  126,  petition  for  rehearing  overruled 
53  Ind.  App.  134,  100  X.  E.  383;  Edwards 
V.  Atchison,  etc.  R.  Co.  86  Kan.  267,  119  Pac. 
872.    And  see  the  reported  case. 

In  Maryland  Electric  R.  Co.  v.  Beaisley, 
supra,  an  action  for  damages  sustained  in  a 
collision  at  a  railroad  crossing,  it  appeared 
that  the  driver  knew  that  the  automatic  bell 
placed  at  the  crossing  as  a  warning  of  ap- 
proaching trains  was  out  of  order,  that  it 


occasionally  failed  to  ring  at  the  proper  time 
and  rang  when  no  trains  were  in  sight.  It 
was  held  that  those  facts  imposed  a  duty  on 
the  driver  to  take  special  pains  to  look  and 
listen  before  attempting  to  cross.  The  court 
said:  "It  conclusively  appears  from  the  ev- 
idence that  the  automatic  bell  had  been  al- 
most continuously  out  of  order  for  some  time 
before  the  accident ;  that  it  could  not  be  relied 
on  for  the  purpose  for  which  it  was  provided, 
and  that  this  was  well  known  to  the  driver 
at  and  before  the  time  of  the  accident.  His 
own  evidence  shows  he  knew  that  when  the 
bell  was  silent  this  gave  no  aasurance  of 
safety,  and  that  its  ringing  was  no  certain 
indication  of  danger.  The  situation,  there- 
fore, as  to  him,  was  the  same  as  if  the  bell 
had  never  been  placed  there,  except  his  knowl- 
edge of  the  untrustworthiness  of  the  bell 
when  he  heard  it  ringing  as  he  approaclied 
the  track  and  later  drove  on,  demanded  spe- 
cial care  and  caution  on  his  part  to  look  and 
listen  for  the  danger  of  which  the  track  itself 
was  a  warning." 

Headley  v.  Denver,  etc.  R.  Co.  60  Colo.  500, 
154  Pac.  731,  was  an  action  for  the  deatli  by 
wrongful    act    of    the    plaintiffs'    son    who 
was  killed  while  attempting  to  cross  the  de- 
fendant's track  on  a  bicycle,  he  having  relied 
on  an  automatic  signal  bell  which  according 
to  the  terms  of  a  city  ordinance  was  re<iuired 
to  "begin  to  ring  when  the  head  end  of  any 
train   traveling   toward   the   crossing   where 
such  signal  bell  is  located  is  at  a  distance  of 
not  less  than  500  feet  from  such  crossing." 
This  bell  was  at  the  time,  and  had  been  for 
over  a  week,  out  of  order  and  made  no  sound 
whatever.    The  court  said:     "While  there  are 
cases  that  hold  that  a  silent  signal  bell  or  an 
open  gate  may  operate  to  excuse  a  traveler 
from  looking  and  listening  for  an  approaching 
train,  and  the  question  should  be  submitted 
to    a    jury    under    proper    instructions,    the 
weight  of  authority  and  best  reasoned  cases 
are  to  the  contrary.     It  is  a  matter  of  com- 
mon  knowledge  that  electric  bells  or  even 
gates  are  liable  to  be  out  of  order,  and  com- 
mon prudence  would  not  permit  one  to  rely 
solely  thereon.    Besides,  in  this  case  deceased 
must  have  known  that  the  electric  signal  bell 
was  not  in  order,  from  the  fact  that  it  was 
not  ringing  while  the  southbound  train  was 
passing,  and  deceased  was  within  less  than 
forty-five  feet  of  the  crossing  when  that  train 
came  upon  and  passed  over  it.     It  is  said, 
however,    that    as    the    ordinance    does    not 
expressly  require  the  signal  bell  to  continue 
to  ring  until  the  rear  of  the  train  has  cleared 
the  crossing,  but  only  to  *begin  to  ring  when 
the  head  end  of  any  train  moving  toward  the 
crossing*  is  at  a  distance  of  not  less  than 
600  feet  from  such  crossing,  we  cannot  say 
that  deceased  should  have  known   that  the 
bell   was   not   in   working   order.     The   or- 
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dinance  cannot  be  bo  construed;  its  spirit 
is  otherwise.  If  the  construction  suggested 
could  be  placed  thereon  it  would  also  follow 
that  the  ordinance  had -been  complied  with 
when  the  signal  bell  had  commenced  to  ring 
at  the  distance  of  500  feet  from  the  crossing 
as  the  train  approached,  and  immediately 
ceased  ringing,  long  prior  to  the  head  end 
of  the  train  reaching  such  crossing.  This 
would  be  unreasonable,  if  not  absurd,  and 
equally  so  would  be  the  construction  suggest- 
ed. While  one  who  approaches  a  steam  rail- 
road crossing  has  the  right  to  assume  that 
the  company  will  give  the  usual  and  required 
signals  of  approach,  and  when  he  can  neither 
hear  nor  see  any  signs  of  a  moving  train, 
to  also  assume  that  the  crossing  may  be 
made  safely,  he  is  not  thereby  relieved  from 
the  duty  to  use  his  senses  vigilantly  to 
avoid  danger.  Elliott  on  Railroads  (2nd  ed.) 
VoL  3,  §  1158.  He  can  be  excused  in  this 
respect  only  when  the  company  has,  by  its 
a^s,  created  a  condition  of  apparent  safety. 
In  this  case,  that  which  the  railroad  com- 
pany did  and  that  which  it  failed  to  do  in 
the  premises,  was  nothing  more  than  mere 
n^ligence.  We  are  satisfied  from  a  most 
careful  consideration  of  this  record  that  the 
facts  are  such  that  if  the  case  were  sub- 
mitted to  a  jury  and  a  verdict  returned  in 
favor  of  plaintiffs,  we  eould  not  permit  it 
to  stand  under  the  well-recognized  rules  of 
law." 

However,  in  Femetti  v.  West  Jersey,  etc. 
R.  Co.  87  N.  J.  L.  268,  93  Atl.  576,  in  holding 
that  where  a  railroad  installed  an  electric 
bell  at  a  crossing,  a  failure  to  look  and  listen 
in  reliance  on  the  fact  that  the  bell  was  not 
ringing,  would  not  bar  an  action  for  death, 
the  court  said:  "The  defendant  company 
had  installed  an  electric  bell  at  the  crossing 
to  give  warning  to  the  approach  of  its  trains. 
The  plaintiff's  intestate  was  riding  a  bicycle 
and  dismounted  at  the  crossing  to  permit  a 
southbound  train  to  pass.  Immediately  after 
the  last  car  cleared  the  crossing,  Eva  mount- 
ed her  bicycle  and  proceeded  across  the  tracks, 
only  to  be  struck  and  killed  as  above  stated, 
by  a  locomotive  engine  which  came  along  on 
the  northbound  track  and  which  was  con- 
cealed from  Eva's  view  momentarily  by  the 
passing  of  the  electric  train.  There  was 
some  testimony  whether  she  ran  into  the 
side  of  the  engine  or  was  passing  in  front 
of  it,  when  struck.  There  was  testimony 
tending  to  establish  that  there  was  neither 
a  whistle  nor  a  bell  rung  by  the  approaching 
locomotive  engine  but  that  the  electric  bell 
at  the  crossing  started  to  ring  when  the 
electric  train  approached  and  before  the  train 
had  entirely  passed  the  bell  ceased  to  ring, 
and  then  it  was  that  Eva  started  to  cross 
over  on  her  bicycle.  But  for  the  passing  of 
the  electric  train  Eva  would  have  had  a  clear 


view  of  about  one  thousand  feet  in  the  direc* 
tion  of  the  approaching  locomotive  engine. 
It  was  a  conceded  fact  that  there  was  no 
notice  posted  at  the  crossing  that  the  elec- 
tric bell  was  out  of  order.  The  main  l^al 
questions  presented  for  review  upon  this 
appeal  arise  out  of  the  refusal  of  theHrial 
judge  to  grant  the  motions  made  by  counsel 
of  appellant,  for  a  nonsuit  after  the  plain- 
tiff had  rested  his  case,  and  for  the  direction 
of  a  verdict  for  the  defendant,  after  the 
testimony  on  both  sides  was  all  in.  It  is 
argued  by  counsel  of  appellant  that  the 
plaintiff's  decedent  was  guilty  of  negligence 
contributing  to  her  injury  and  death,  in 
attempting  to  cross  the  tracks  immediately 
after  the  electric  train,  as  a  matter  of  law, 
because  she  did  not  look  or  listen  effectively, 
as  it  was  her  duty  to  do,  and  that  if  she 
had  waited  until  the  electric  train  had  passed 
far  enough  away  from  the  crossing  for  her 
to  make  looking  effective,  she  would  have  had 
an  unobstructive  view  of  one  thousand  feet 
in  the  direction  that  the  engine  came  that 
struck  her.  It  is  conceded  by  counsel  of 
appellant  that  the  Act  of  1909  (Pamph.  L. 
1909,  p.  137)  was  applicable  to  the  crossing 
where  the  plaintiff's  decedent  was  killed. 
This  being  so  the  provision  of  that  act  which 
declares,  'no  plaintiff  shall  be  barred  of  the 
action  because  of  his  failure  of  the  person 
injured  or  killed  to  stop,  look  and  listen 
before  passing  over  said  crossing,'  is  a  com- 
plete refutation  of  the  appellant's  contention. 
There  was  testimony  to  the  effect  that  there 
was  an  electric  bell  at  the  crossing.  It  had 
ceased  ringing  when  the  electric  train  passed 
over.  It  was  not  ringing  when  the  locomotive 
engine  approached.  There  was  no  notice  post- 
ed at  the  crossing  that  the  electric  bell  was 
out  of  order.  Such  a  condition  of  things 
under  the  statute  referred  to  absolved  the 
plaintiff's  intestate  from  stopping,  looking 
and  listening.' 
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Contributory  Negligence  as  Question  for 

Jury. 

While  the  fact  that  an  electric  bell  or 
similar  device  at  a  crossing  fails  to  ring  as 
a  warning  of  an  approaching  train,  does  not 
entirely  relieve  a  traveler  from  the  duty 
to  look  and  listen,  it  is  a  circumstance  to 
be  taken  into  consideration  by  the  jury  in 
determining  whether  he  is  negligent  in  fail- 
ing to  do  so.  Southern  Indiana  R.  Co.  v. 
Corps.  37  Ind.  App.  586,  76  X.  E.  902;  Cin- 
cinnati, etc.  R.  Co.  V.  Champ,  104  S.  W.  988, 
31  Ky.  L.  Rep.  1054;  Hicks  v.  New  York, 
etc.  R.  Co.  164  Mass.  424,  41  N.  E.  721,  49 
Am.  St.  Rep.  471;  Tobias  v.  Michigan  Cent. 
R.  Co.  103  Mich.  830,  61  N.  W.  614,  110 
Mich.  440,  68  N.  W.  234;  Nopodensky  v. 
West  Jersey,  etc  R.  Co.  86  N.  J.  L.  336,  88 
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Atl.  1033;  Wilson  v.  New  Jersey  Central  R. 
Co.  88  N.  J.  L.  342,  96  Atl.  79;  Kimball 
V.  Friend,  95  Va.  125,  27  S.  K  901.  See 
also  Wells  v,  Baltimore,  etc.  R.  Co.  153  111. 
App.  23.  Compare  W^ellenhojQfer  v.  New 
York,  etc.  R.  Co.  66  Hun  634  mem.  21  N.  Y. 
S.  866,  50  N.  Y.  St.  Rep.  111. 

Thus  in  Kimball  v.  Friend,  supra,  the 
court  said:  ''It  may  be  that  a  silent. gong 
is  not  as  strong  an  assurance  to  the  traveler 
that  the  track  can  be  crossed  in  safety  aa 
an  open  gate,  but  it  is  a  circumstance  upon 
which  he  may  rely,  and  which  the  jury  must 
consider  in  connection  with  the  other  facts 
of  the  case  in  determining  the  question  of 
contributory  negligence." 

In  Cincinnati,  etc.  R.  Co.  v.  Champ,  104 
S.  W.  988,  31  Ky.  L.  Rep.  1054,  wherein  it 
appeared  that  the  bell  was  ringing  at  the 
time  the  plaintiff  went  on  the  crossinji:  but 
that  it  was  out  of  order  and  frequently  rang 
when  no  train  was  near,  the  rourt  said: 
"It  is  argued  that  the  admitt^^d  fact  that 
appellee,  as  she  approached  the  crossing, 
heard  the  bell  ringing,  was  sufficient  and  rea- 
sonable notice  to  her  that  a  train  was  ap- 
proaching, and  that  in  attempting  to  cross 
the  track  in  the  face  of  this  warning  she 
was  guilty  of  such  contributory  negligence 
as  should  prevent  a  recovery.  It  is  prac- 
tically conceded  that  this  bell  frequently 
rang,  and  for  a  considerable  length  of  time, 
when  no  train  was  approaching  the  crossing. 
This  being  true,  the  ringing  of  the  bell  was 
not  notice  that  a  moving  train  was  near  the 
crossing.  The  conditions  under  which  this 
bell  rang  were  known  to  appellee,  who  also 
knew  that  no  regular  train  was  due  at  that 
time;  and  she  did  not  stop  in  obedience  to 
its  ringing,  but.  as  she  came  near  the  track, 
looked  in  both  directions,  and  did  not  see  or 
hear  any  train.  Although  the  bell  was  ring- 
ing, her  attempt  to  cross  the  track  under  the 
circumstances  was  not  such  contributory  neg- 
ligence as  would  authorize  either  the  jury  or 
the  court  to  disregard  her  claim  for  damages 
or  refuse  to  allow  a  judgment  in  her  behalf 
to  stand.  The  ringing  of  the  bell  was  a 
circumstance  to  be  considered  by  the  jury  In 
connection  with  other  evidence  tending  to 
show  that  the  company  had  provided  a  suf- 
ficient warning  of  approaching  trains  and 
that  appellee  was  not  exercising  ordinary 
care  for  her  own  safety,  and  that  her  neg- 
ligence contributed,  if  it  did  not  bring  about, 
the  injury  she  complains  of;  but  this  is  the 
only  effect  the  ringing  of  the  bell  can  have. 
It  must  be  remembered  that  there  is  no  law 
requiring  the  erection  of  these  bells,  and  the 
company  in  setting  them  up  cannot  excuse 
itself  for  the  failure  to  give  the  signals  re- 
quired by  the  statute,  or  from  taking  such 
other  precautions  as  the  conditions  may 
demand.      We   have    no   doubt   that  a    bell 


properly  equipped  at  a  crossing  is  a  useful 
contrivance  when  sufficiently  maintained,  and 
serves  to  warn  passengers  of  the  approach 
of  trains;  but,  as  the  statute  requires  that 
the  engine  bell  shall  be  rung  or  whistle 
sounded  at  country  crossings  as  notice  to 
travelers  on  the  highway,  this  statutory  duty 
is  imperative  in  cases  like  this,  and  the 
failure  to  comply  with  it  is  negligence  on 
the  part  of  the  company,  notwithstanding  it 
may  have  adopted  other  means  and  methods 
of  warning  less  effective  than  gates  or  flag- 
man." See  also  Wells  v.  Baltimore,  etc.  R^ 
Co.  153  111.  App.  23. 

However,  in  Wellenhoffer  v.  New  York,  etc 
R.  Co.  66  Hun  634,  21  N.  Y.  S.  866,  60  N.  Y. 
St.  Rep.  Ill,  it  appeared  that  an  electric 
signal  bell  placed  at  the  defendant's  crossing 
had  been  a  failure  due  to  its  not  working 
properly  and  had  been  in  disuse  for  a  year 
and  that  the  plaintiffs  intestate,  killed  in  a 
collision  while  driving  over  the  crossing, 
knew  of  its  abandonment.  In  holding  that 
the  failure  of  the  defendant  to  remove  or 
repair  the  automatic  bell  was  not  negligence 
on  its  part,  the  court  said :  "The  defendant's 
counsel  requested  the  court  to  charge  the 
jury  that  no  negligence  on  the  part  of  the 
defendant  can  be  based  on  account  of  the 
automatic  bell  which  the  evidence  discloses 
had  been  placed  at  the  crossing  in  question. 
'The  Court:  I  have  charged  you  upon  that 
question,  gentlemen,  and  I  do  not  think  it 
is  proper  to  change  the  charge  in  that  regard. 
I  have  said  that  it  was  a  question  for  you  to 
determine.  I  will  say  it  now,  that  it  is  a 
question  for  you  to  determine — ^the  company 
having  constructed  this  bell  and  this  ap- 
paratus— ^whether  they  should  not  be  kept 
in  repair,  and  whether  not  keeping  it  in 
repair,  under  the  circumstances,  was  not  neg- 
ligence that  may  have  contributed  to  this 
result.  So  I  decline  the  request.'  Defend- 
ant's counsel  excepted  to  the  refusal  to 
charge  as  requested,  and  to  the  remarks  of 
the  court  in  relation  thereto.  Had  the  com- 
pany assumed  to  maintain  this  automatic 
bell  for  the  purpose  of  notifying  travelers  of 
the  approach  of  the  train,  and  then  had 
neglected  to  keep  it  in  repair,  so  that  at  l^e 
time  of  this  accident  it  failed  to  ring,  it 
obviously  would  have  been  a  fair  question  to 
present  to  the  jury,  tending  to  show  neg- 
ligence on  the  part  of  the  defendant.  But  we 
do  not  see  how  any  negligence  could  be 
attributed  to  the  defendant  for  failing  to 
remove  the  bell  when  it  ceased  to  give  notice 
of  the  approach  of  the  train,  or  for  failing  to 
keep  in  repair.  The  defendant  was  at  liberty 
to  put  the  bell  at  the  crossing,  and  it  was 
at  liberty  to  abandon  its  use.  Allowing  it 
to  remain  there  was  not  evidence  of  neg- 
ligence as  to  any  traveler  who  was  fully 
aware  that   its   presence  indicated  nothing* 
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The  questions  of  the  defendant's  negligence 
and  of  the  plaintiffs  freedom  from  negli- 
gence, under  the  evidence,  giving  to  it  the 
most  favorable  construction  in  favor  of  the 
plaintiff,  were  very  close  questions  of  fact. 
The  question  as  to  the  failure  of  the  company 
to  keep  the  bell  in  repair  became,  under  the 
charge  of  the  court,  an  important  question, 
and,  is  altogether  probable,  had  some  weight 
in  leading  the  minds  of  the  jury  to  the  con- 
clusion that  the  defendant  was  guilty  of 
negligence.  We  think  the  submission  of  this 
question  to  the  jury  was  error  which  entitles 
the  defendant  to  a  new  trial.  The  judgment 
and  order  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event." 


BUCHANAN 


V. 


OBANGE. 


Virginia  Supreme  Court  of  Appeals — March 

16,  1916. 

lis  Va,  611;  88  S.  E.  52. 


lAndloTcl  and  Tenant  —  Terms  of  Lease 
—  Heatlns  of  PTentises  —  Modification 
of  Aftgc  omenta 

Where  a  tenant,  who  has  consented  to  the 
landlord's  instalment  of  a  stove  in  her  prem- 
ises, though  the  lease  calls  for  furnace  heat, 
writes  a  letter,  informing  him  of  her  rights 
under  tlie  lease  and  demanding  furnace  heat, 
stating  that  the  stove  is  unsatisfactory,  her 
conditional  assent  to  the  installation  of  the 
stove  is  revoked. 

Relati-re  Bnties  of  Parties  —  Lease  of 
Part  of  Building. 

Where  the  subject  of  a  lease  is  only  the 
floor  of  a  building,  the  landlord  controlling 
his  own  land  and  all  the  rest  of  the  building, 
the  rigid  principles  governing  the  relation  of 
landlord  and  tenant,  owing  to  the  sanctity 
with  which  the  common  law  looked  upon  land, 
are  relaxed. 

ConstmetiTo  Evietion.  —  Fallnre  to 
Fumisb  Heat. 

Where  a  lessor  of  premises  which  were  in- 
tended to  be  used  for  a  millinery  shop  agreed 
to  furnish  furnace  heat  and  electric  light,  his 
failure  to  furnish  such  heat  and  light,  al- 
though he  did  install  a  stove  which  soiled  the 
tenant's  goods,  constitutes  a  constructive  evic- 
tion, warranting  the  tenant  in  vacating  the 
premises. 

[8ee  note  at  end  of  this  case.] 

Srror  to  Law  and  Equity  Court  of  City  of 
Richmond. 


Action  by  D.  A.  Buchanan,  plaintiff,  against 
G.  T.  Orange,  defendant.  Judgment  for  de- 
fendant. Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.     Affibmed. 

MoOuire,  Riely,  Bryan  <g  Eggleston  for 
plaintiff  in  error. 

G.  G.  Oarland  and  O' Flaherty,  Fulton  d 
Byrd  for  defendant  in  error. 

[611]  Habrison,  J.— -This  is  an  attachment 
proceeding  brought  by  the  plaintiff  in  error 
to  recover  of  the  defendant  in  error  rent  to 
become  due  under  a  certain  contract  of  lease. 

The  evidence  shows  that  Mrs.  G.  T.  Orange 
entered  into  a  [612]  deed  of  lease  in  writing, 
dated  May  13,  1911,  with  D.  Buchanan  &  Son, 
whereby  she  leased,  for  the  term  of  ^yt  years 
from  August  1,  1911,  the  second  floor  of  a 
brick  storehouse  on  Broad  street,  in  the  city 
of  Richmond,  to  be  used  as  a  millinery  estab- 
lishment; the  monthly  rent  of  sixty  dollars 
being  payable  on  the  first  day  of  each  month. 
The  lessor  covenanted  with  her  for  quiet  en- 
joyment, and  further  stipulated  to  furnish 
her,  free  from  cost,  with  water,  light  and 
furnace  heat.  Mrs.  Orange  continued  in  pos- 
session of  the  demised  premises  jmtil  October 
31,  1914,  when  she  removed  to  other  quarters. 
After  she  took  possession  of  the  second  floor 
of  the  Buchanan  building,  she  was  told  that 
the  furnace  was  not  large  enough  to  heat 
the  floor  that  she  had  leased,  and  that  a  stove 
would  have  to  be  put  in  to  furnish  her  with 
heat.  She  told  the  agent  of  her  landlord 
that  her  greatest  inducement  to  come  into 
the  place  was  to  get  furnace  heat;  that  he 
could  put  in  the  stove  upon  the  condition 
that  she  was  not  to  have  her  goods  damaged 
by  ashes  and  soot,  and  that  she  was  to  get 
proper  results,  and  not  to  have  to  make  a  fire 
in  it  herself.  She  further  testifies  that  she 
had  to  have  the  fire  made  a  considerable  por- 
tion of  the  time  herself;  that  proper  results 
were  not  obtained  from  the  stove;  that  the 
premises  for  that  reason  became  untenant- 
able, not  suitable  and  unfit  for  her  business 
and  unfit  to  shelter  anything  in  the  winter 
time ;  that  she  complained  of  the  lack  of  heat 
throughout  her  tenancy;  that  she  and  her  em- 
ployees lost  time  because  of  the  lack  of  heat, 
and  that  the  place  was  never  comfortable  when 
it  was  necessary  to  have  heat;  that  when  she 
moved  out  the  cold  season  had  begun,  and  the 
fire  was  not  sufficient  to  keep  her  comfortable ; 
and  that  the  lights  were  so  bad  that  she  could 
not  thread  a  needle  or  tell  one  color  from 
another,  and  were  not  more  than  a  candle  in 
a  bed  room.  This  testimony  of  the  defendant 
in  error  with  respect  to  the  discomfort  of  the 
^premises  from  the  lack  of  heat  and  lights  is 
abundantly  supported  by  numerous  other  wit- 
nesses who  were  familiar  with  the  premises. 

[61d]  After  several  letters  had  been  written 
to  Mr.  Buchanan  by  the  attorneys  for  Mrs. 
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Orange,  endeavoring  to  settle  the  matter  of 
defective  heating  and  lighting,  and  the  dam- 
ages resulting  therefrom,  without  result,  Mrs. 
Orange,  through  her  attorney,  addressed  a 
letter  to  Hamsay  &  Co.,  the  agents  of  Buchan- 
an &  Co.,  dated  August  16,  1914,  saying: 
"I  hereby  notify  you  that  I  must  insist,  as  I 
have  done  heretofore,  upon  your  furnishing  the 
furnace  heat  and  electric  lights  as  contracted 
for.  As  I  have  contended  throughout  my 
occupancy  of  the  premises,  the  stove  heat  is 
wholly  inadequate  for  my  business,  that  is, 
the  store  is  too  large  and  airy  for  a  stove,  and 
the  place  at  all  times  is  cold,  and  the  dust 
and  dirt  necessarily  arising  from  the  use  of 
the  stove,  coal  and  ashes  make  it  detrimental 
to  my  business  and  damaging  to  my  goods 
to  such  an  extent  that  I  have  suffered  and 
continue  to  suffer  great  loss  by  same.  At  the 
time  the  stove  was  put  in  there  I  insisted 
on  the  furnace  heat,  as  called  for  by  the  con- 
tract, and  stated  clearly  to  you  that  it  was 
one  reason  for  my  removing  from  the  store 
which  I  formerly  occupied — that  it  had  not 
furnace  heat.  As  the  winter  was  on  and  the 
cold  was  intense  and  the  place  uninhabitable, 
it  was  absolutely  necessary  that  some  heat 
be  furnished,  and  you  put  in  the  stove,  but 
over  my  earnest  protest  against  stove  heat 
and  request  for  proper  heating  of  the  build- 
ing. 

"Further,  Mr.  Buchanan  promised  electric 
lights  for  the  store,  which  have  never  been 
furnished  me,  and  the  gas  light  in  the  place 
has  been  a  means  of  great  loss  to  me,  because 
it  is  insufficient  for  lighting  the  premises,  the 
place  being  quite  large. 

"The  fall  season  is  coming  on  and  it  is 
necessary  that  the  furnace  heat  be  installed 
immediately  and  the  proper  lights,  as  called 
for  under  the  contract,  be  furnished,  otherwise 
I  will  have  to  vacate  the  premises,  but  in  no 
case  waive  my  rights  to  damages  because  of 
the  loss  I  have  suffered  as  a  result  of  your 
failure  to  perform  the  covenants  of  your 
lease." 

[514]  If  she  had  not  done  so  before,  this 
letter  certainly  revoked  the  conditional  assent 
that  Mrs.  Orange  had  given,  in  the  beginning, 
to  the  stove  heat,  and  calling  attention  to 
the  fact  that  the  fall  was  approaching,  in- 
sisted that  furnace  heat  be  given  her,  and 
stated  that  she  would  have  to  vacate  the 
premises  unless  the  proper  heating  and  light- 
ing were  installed.  Finding  that  the  plain- 
tiff in  error  was  not  going  to  remedy  the 
conditions,  the  defendant  in  error,  after  the 
cold  weather  had  set  in,  and  the  place  was 
again  found  to  be  untenantable,  in  October, 
1014,  determined  that  she  could  no  longer  put 
up  with  the  existing  conditions,  and  vacated 
the  premises.  From  the  verdict  of  the  jury 
and  the  judgment  of  the  lower  court  uphold- 
ing her  course,  this  appeaj  has  been  taken. 


The  question  to  be  determined  is  whether 
the  facts  stated  constitute  a  constructive 
eviction  of  the  defendant  in  error  from  ih» 
leased  premises,  thereby  relieving  her  from 
the  payment  of  the  rent  not  due. 

It  is  to  be  observed  in  the  outset  that  the 
subject  of  the  lease  involved  in  this  case  waa 
not  land,  out  of  which  the  rigid  principles 
of  the  common  law  governing  the  relation  of 
landlord  and  tenant  grew,  owing  to  the  sanc- 
tity with  which  land  was  invested  in  the  eyea 
of  the  common  law;  but  the  subject  of  the 
lease  was  only  a  floor  in  the  building,  the 
landlord  controlling  his  own  land  and  all  the 
rest  of  the  building. 

In  Minor  on  Heal  Property,  after  alluding^ 
to  the  rigid  common  law  principle  that,  al- 
though the  building  on  the  leased  land  may  be 
destroyed,  yet  the  tenant  continued  to  be  lia- 
ble for  rent,  adds,  "that  where  one  leases  & 
room  or  apartments  in  a  building,  which  is 
destroyed  by  fire,  he  is  at  common  law  re- 
lieved from  his  obligation  to  pay  rent,  because 
there  is  no  land  leased  strictly  speaking,  but 
only  the  building  out  of  which  the  rent  issues, 
the  destruction  of  that  bringing  the  case 
within  the  common  law  exception."  Minor 
on  Real  Property,  vol.  1,  p.  495. 

In  Taylor  on  Landlord  and  Tenant  (9th 
ed.)  sec.  309 A,  it  [51  &]  is  said:  "The  rule 
is  that  while  an  eviction  was  originally  a 
dispossession  of  the  tenant  by  some  act  of  his- 
landlord,  or  by  failure  of  the  latter's  title,  it 
has  now  come  to  include  any  wrongful  act 
of  the  landlord,  either  of  commission  or 
omission,  which  may  result  in  a  substantial 
interference  with  the  tenant's  possession  or 
enjoyment,  in  whole  or  in  part.  Actual  force 
is  not  essential  to  constitute  a  wrongful  evic- 
tion." 

We  are  of  opinion  that  the  great  weight 
of  modern  authority  sustains  the  view  that 
the  facts  of  the  instant  case  constitute  a  con- 
structive eviction  and  entitle  the  defendant 
to  a  release  from  the  payment  of  rent  not  due 
when  the  premises  are  vacated. 

In  Bass  v.  Rollins,  63  Minn.  226,  65  N.  W. 
348,  an  agreement  was  made  in  the  lease  of 
an  apartment  that  sufficient  heat  should  be 
furnished,  and  the  failure  to  furnish  sufficient 
heat  was  held  to  justify  the  tenant  in  vacat- 
ing the  premises.  In  Le  Prichard  v.  George 
N.  Thurber  Co.  84  N.  J.  L.  193,  86  Atl.  963, 
a  tenant  was  held  to  be  justified  in  abandon- 
ing an  apartment  because  of  the  failure  of 
the  landlord  to  comply  with  an  agreement  con- 
cerning the  steam  heat.  The  action  was  only 
for  damages  after  the  tenant  had  left,  and  it 
seems  to  have  been  taken  as  a  matter  of 
course  that  the  tenant  was  warranted  in 
abandoning  the  premises.  In  the  case  of 
Johnson  v.  Tucker,  136  Wis.  605,  117  N.  W. 
1002,  128  Am.  St.  Rep.  1097,  which  was  a 
case  of  abandoning  an  apartment  because  of 
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fkilare  to  comply  with  an  agreement  aa  to 
heat,  it  was  held  that  the  question  of  eviction 
or  of  justifiable  abandonment,  was  properly 
left  to  the  jury. 

In  Wade  v.  Hemdl,  127  Wis.  544, 107  N.  W. 
4,  7  Ann.  Cas.  501,  5  L.R.A.(N.6.)  855,  the 
court,  in  afi&rming  the  judgment  said:  "The 
law  governing  the  rights  and  liabilities  of 
landlord  and  tenant  in  cases  where  the  tenant 
asserts  eviction  froih  the  premises,  is  that 
actual  expulsion  is  not  necessary,  but  that 
aoy  act  of  the  landlord  or  of  anyone  who  acts 
under  his  authority  .  .  .  which  so  dis.- 
turbs  the  tenant's  enjoyment  [516]  of  the 
premises  as  to  render  them  unfit  for  occu- 
pancy for  the  purposes  for  which  they  are 
leased,  is  an  eviction,  and  whenever  it  takes 
place  the  tenant  is  released  from  the  obliga- 
tions under  the  lease  to  pay^  rent  accruing 
thereafter/' 

In  Edmison  v.  Lowry,  3  8.  D.  77,  52  N.  W. 
583,  17  L.R.A.  275,  44  Am.  St.  Rep.  774,  the 
court  instructed  the  jury  as  follows:  "As 
to  the  matter  of  eviction  it  is  not  necessary 
there  should  be  any  act  of  a  permanent  char- 
acter, but  any  act  which  has  the  effect  of 
depriving  a  tenant  of  the  free  enjoyment  of 
the  premises  or  any  par^  thereof,  or  any 
appurtenances  pertaining  to  these  premises, 
must  be  treated  as  an  eviction."'  On  appeal 
the  Supreme  Court  of  South  Dakota  held  that 
the  jury  were  correctly  charged. 

In  the  case  of  Wade  v.  Herndl,  supra,  and 
Central  Business  College  Co.  v.  Rutherford, 
47  Colo.  277,  107  Pac.  279,  27  L.R.A.(N.S.) 
637,  19  Ann.  Cas.  689,  elaborate  notes  are 
appended  in  which  the  subject  is  discussed 
and  a  great  many  authorities  cited  in  sup- 
port of  the  view  we  have  taken,  touching  the 
law  applicable  to  the  instant  case.  We  do 
not,  however,  deem  it  necessary  to  prolong 
this  opinion  with  further  citations  on  the 
question  of  constructive  eviction,  except  to 
say  that  the  plaintiff  in  error  has  called  our 
attention  to  the  case  of  Tunis  v.  Grandy,  22 
Grat.  (Va.)  110,  which  is  not,  in  our  opinion, 
in  conflict  with  the  law  as  established  by  the 
authorities  we  have  cited.  In  that  case  the 
facts  were  wholly  different  from  the  present 
case.  It  did  not  involve,  as  in  the  case  before 
U8,  the  question  of  constructive  eviction, 
where  the  whole  premises  were  abandoned 
because  of  some  act  or  failure  to  act  on  the 
part  of  the  landlord,  which  rendered  the  full 
enjoyment  of  the  premises  impossible. 

The  plaintiff  in  error  contends  that  in  order 
for  the  acts  or  defaults  of  the  landlord  to 
amount  to  constructive  eviction,  they  must  be 
of  a  grave  and  permanent  character,  and  they 
must  clearly  indicate  an  intention  on  the  part 
of  the  landlord  that  the  tenant  shall  no  longer 
continue  to  hold  the  premises  or  [517]  some 
material  part  thereof.  Our  view  of  this 
proposition  is  so  clearly  expressed  by  the 
learned  judge  of  the  lower  court,  in  his  opin- 


ion filed  with  the  record,  that  we  cannot  do 
better  than  quote  what  is  there  said: 

"It  is  certainly  difficult  for  the  modern  ju- 
rist to  apply  the  stringent  common  law  prin- 
ciples concerning  eviction  as  between  landlord 
and  tenant,  to  the  conditions  of  the  present 
day.  By  eviction  at  common  law  originally 
was  manifestly  meant  an  actual  dispossession 
of  the  tenant  by  the  landlord,  in  order  that 
the  landlord  might  take  possession  of  the 
premises,  and  with  an  intention  on  his  part 
so  to  do,  or  the  eviction  may  occur  under  the 
paramount  title  of  a  stranger.  Whether  the 
eviction  be  called  actual  or  ccmstructive,  at 
common  law,  there  must  be  in  the  mind  of  the 
landlord  the  intention  of  driving  the  tenant 
off  of  the  land  leased,  so  that  he  may  take 
possession  of  it.  To  apply  this  idea  to  the 
modern  custom  of  leasing  a  floor  in  a  build- 
ing, for  business  or  living  purposes,  under  a 
contract  with  varying  stipulations  as  to  the 
duties  of  the  landlord  towards  the  tenant, 
incompatible  with  the  common  law  lease,  is  a 
task  impossible  of  exact  accomplishment.  It 
is  manifest  in  the  cases  referred  to  above  by 
me  and  in  the  cases  cited  by  counsel  at  bar, 
that  while  the  courts  seem  to  hold  to  the 
technical  doctrine  of  intention,  yet  the  facts 
of  no  case  in  which  the  tenant  was  held  to  be 
justifiable,  evinced  an  intention  on  the  part 
of  the  landlord  to  put  the  tenant  out.  On  the 
contrary,  the  tenant  abandoned  for  reasons 
claimed  by  him  to  justify  abandonment,  and 
the  landbord  was  trying  to  hold  him.  It 
seems  to  me  that  the  law  would  be  stultify- 
ing itself  to  lay  down  as  a  maxim  in  these 
cases  that  there  can  be  no  abandonment  unless 
it  be  shown  that  the  landlord  intended  to  dis- 
possess the  tenant.  I  am  satisfied  that  under 
the  more  modern  doctrine  in  cases  of  this 
character,  the  intention  of  the  landlord 
should  be  held  to  be  a  matter  of  law  or  of 
fact,  to  be  inferred  from  the  acts,  so  that  if 
the  acts  of  the  landlord  as  a  matter  of  fact 
resulted  in  dispossessing  the  tenant  by  giv- 
ing him  justifiable  [518]  cause  to  vacate  the 
premises,  then  the  law  imputes  the  intention 
to  the  landlord  on  the  general  principle  that 
every  man  must  be  held  to  intend  the  proxi- 
mate consequences  of  his  act." 

llie  more  important  of  the  objections  taken 
by  the  plaintiff  in  error  to  the  action  of  the 
court  in  giving  and  refusing  instructions  have 
been  dealt  with,  and  disposed  of,  in  what 
has  been  already  said.  We  have,  however, 
considered  carefully  all  of  the  instructions 
and  are  satisfied  that  those  given  by  the  court 
fully  and  fairly  submitted  the  case  to  the 
jury,  without  the  slightest  prejudice  to  the 
rights  of  the  plaintiff  in  error. 

In  conclusion,  we  are  of  opinion  that  the 
judgment  complained  of  is  without  error 
and  must,  therefore,  be  affirmed. 

Affirmed. 
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NOTE. 

Failure  of  landlord  to  Heat  Premise* 
According  to  Contract  as  Oonstruo- 
tive  Eviction  of  Tenant* 

Introductory,  394. 
General  Rule,  394. 
Limitations  of  Rule,  395. 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  passing  on  the  failure  of  a  land- 
lord to  heat  the  premises  according  to  his 
contract  as  a  oonstructiye  eviction  of  the 
tenant.  For  a  discussion  of  the  earlier  cases 
see  the  note  to  Russell  v.  Olson,  Ann.  Cas. 
1914B  1069. 

For  a  collection  of  the  cases  discussing  con- 
structive eviction  resulting  from  a  positive 
overt  act  of  the  landlord,  see  the  notes  to 
Wade  v.  Herndl,  7  Ann.  Cas.  591;  and  Cen- 
tral Business  College  Co.  v.  Rutherford,  19 
Ann.  Cas.  688. 

General  Rule, 

The  rule  enunciated  by  the  reported  case 
that  the  failure  of  a  landlord  to  furnish  heat 
in  accordance  with  his  contract  constitutes 
a  constructive  eviction  which  justifies  tiie 
tenant  in  abandoning  the  premises,  is  sup- 
ported by  the  weight  of  recent  authority. 
Morse  v.  Tochterman,  21  Cal.  App.  726,  132 
Pac.  1055;  OUwerter  v.  Escher,  78  Misc.  154, 
137  N.  Y.  S.  881;  Pakas  v.  Rawle,  152  N.  Y. 
S.  965;  Perry-Freeman  Co.  v.  Murphy,  164 
N.  Y.  S.  74;  Harper  v.  McMahon  (Wis.) 
167  N.  W.  431.  And  see  Schechter  v.  Corn- 
wall, 167  N.  Y.  S.  331. 

Thus  in  Pakas  v.  Rawle,  152  N.  Y.  6.  965, 
the  court  said:  "A  landlord  is  bound  to  keep 
the  several  apartments  of  a  building  properly 
heated,  warm,  and  habitable,  and  upon  his 
failure  to  do  so  the  tenant  may,  without 
liability,  vacate.''  And  in  Coleman  Constr. 
Co.  V.  Boomgaarden,  170  N.  Y.  S.  25,  It  was 
said:  "Whatever  the  rule  may  be  as  to  im- 
plied covenant  to  furnish  heat,  the  covenant 
in  this  lease  being  express,  defendants  were 
entitled  to  recover  damages  for  its  breach." 

A  tenant  is  entitled  to  have  the  entire  prem- 
ises heated  and  the  landlord  cannot  excuse  a 
wrongful  eviction  of  a  portion  thereof  by  the 
plea  that  the  tenant  could  use  the  remainder. 
Harper  v.  McMahon   (Wis.)   167  N.  W.  431. 

It  has  been  held  that  a  landlord  could  not 
escape  liability  by  proving  that  the  heating 
apparatus  was  worthless  and  that  he  attempt- 
ed to  remedy  the  defects.  OUwerter  t.  Escher, 
78  Misc.  154,  137  N.  Y.  S.  881,  wherein  the 
court  said:  "It  was  the  duty  of  the  landlord 
to  maintain  proper  heating  and  hot  water 


appliances.  The  only  conclusion  that  can 
properly  be  drawn  from  the  evidence  is  that 
the  steam  heating  apparatus  or  plant  was 
utterly  inadequate,  notwithstanding  constant 
efforts  to  repair,  to  supply  the  heat  which  the 
landlord  had  covenanted  to  furnish.  The 
apparatus  being,  according  to  the  evidence, 
inadequate,  though  subjected  to  constant  re- 
pair, to  the  furnishing  of  the  quantity  of 
heat  which  the  landlord  agreed  to  furnish,  it 
was  his  duty  to  reconstruct  the  same  or  intro- 
duce a  new  steam  heating  plant.  He  cannot 
avoid  the  obligation  assumed  by  him  under 
the  lease  by  proving  that  the  apparatus  was 
worthless  and  that  he  made  ineffectual  efforts 
to  render  it  fit  for  the  service." 

In  Rogers  v.  Babcock,  139  Mich.  94,  102 
N.  W.  636,  it  appeared  that  a  landlord  failed 
to  make  the  furnace  do  the  work  contemplated 
and  agreed  on  as  a  condition  to  the  continu- 
ance of  the  lease,  and  it  was  held  that  this 
relieved  the  tenant  from  the  payment  of  fur- 
ther rent  and  justified  him  iu  leaving  the 
premises. 

In  Morse  v.  Tochterman,  21  Cal.  App. 
726,  132  Pac.  1055,  the  lease  sued  on  pro- 
vided for  the  letting  of  a  storeroom  aa 
the  ground  floor  of  a  hotel  with  appurte- 
nances, including  water,  light  and  heat,"  etc. 
The  landlords  contended  that  under  the  cor- 
rect view  of  the  language  of  the  lease,  they 
were  obliged  to  furnish  such  an  amount  of 
heat  only  as  was  "appurtenant"  to  the  build- 
ing of  which  the  demised  premises  constituted 
a  part,  or,  in  other  words,  such  a  degree  of 
heat  only  as  the  heating  plant  installed  in 
the  hotel  building  was  capable  of  supplying. 
The  court  said:  "We  cannot  assent  to  that 
construction  of  the  lease  in  that  particular. 
To  the  contrary,  that  the  plaintiffs  agreed  to 
provide  the  room  leased  to  the  defendants 
with  such  a  degree  of  heat  during  the  preva- 
lence of  cold  or  inclement  weather  as  would 
uniformly  produce,  within  the  interior  of  the 
premises,  an  artificial  temperature  sufiicient 
to  counteract  the  effect  of  the  cold  weather 
or  as  would  superinduce  ordinary  or  reason- 
able warmth  and  physical  comfort,  is  the  only 
rational  and  just  construction  of  the  provi- 
sion of  the  lease  in  that  regard.  .  .  .  Un- 
der our  construction  of  the  lease  as  heretofore 
indicated,  if  the  plaintiffs,  for  any  reason 
which  it  was  in  their  power  to  control,  failed 
to  perform  their  obligation  to  furnish  the 
defendants  with  a  proper  amount  of  heat, 
such  failure  obviously  constituted  a  breach  of 
their  covenant  in  that  respect  for  which  the 
defendants  were,  under  the  rule  hitherto 
stated,  justified  in  abandoning  the  premises 
and  withholding  the  payment  of  the  rent 
reserved.  Whether  such  failure  might  have 
been  due  to  the  want  of  capacity  in  the 
heating  plant  to  produce  the  requisite  amouat 
of  heat  or  to  some  other  cause  is  wholly  im- 
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mtterial.  In  other  words,  the  inquiry  as  to 
that  issue  was  at  an  end  the  moment  it  was 
shown  that  the  required  heat  was  not  sup- 
plied by  the  plaintiffs." 

What  constitutes  the  adequate  heat  which 
a  landlord  is  required  to  furnish  was  stated 
in  Harper  y.  McMahon  (Wia)  164  N.  W.  431, 
as  follows:  "That  amount,  as  before  stated, 
is  such  as  will  render  the  temperature  of  ^e 
rooms  reasonably  comfortable  for  the  aver- 
age ptfson  generally  daring  the  time  they 
are  customarily  occupied;  due  regard  being 
had  to  the  kind  of  use  for  which  each  room 
is  intended  and  esduding  lapses  due  to  sud- 
den and  severe  changes  in  temperature,  to 
occasional  inattention  by  the  janitor,  or  to 
the  necessity  of  making  repairs  to  the  heating 
plant  or  to  other  unforeseen  or  excusable 
eauses.  Otherwise  the  temperature  must  be 
maintained  at  such  a  degree  as  will  render 
the  rooms  reasonably  comfortable  for  the 
ordinary  tenant  during  the  time  they  are 
usually  occupied  for  the  intended  purposes." 

Limiiaiions  of  Bute* 

To  avail  himself  of  a  failure  to  furnish 
heat  according  to  the  terms  of  the  lease  the 
tenant  must  abandon  the  premises  and  he 
cannot  plead  constructive  eviction  where  he 
remains  in  possession.  Thus  in  Ashton  Hold- 
ing Co.  V.  Ross,  98  Misc.  586,  163  N.  Y.  S.  99, 
it  appeared  that  the  tenant  was  evicted  by 
warrant  for  nonpayment  of  January  and  Feb- 
ruary rent,  and  the  action  was  brought,  under 
a  covenant  in  the  lease,  to  recover  damages 
for  a  breach  thereof  in  failing  to  pay  rent 
due  for  the  months  of  March  and  April,  the 
landlord  being  unable  to  rent  the  premises 
for  those  two  months.  The  tenant  set  up  the 
defense  of  constructive  eviction  by  reason  of 
the  landlord's  failure  to  furnish  proper  and 
raflScient  heat  during  the  time  the  tenant  was 
in  actual  possession  of  the  premises.  The 
question  arose  whether  the  tenant  could  avail 
himself  of  such  a  defense  in  an  action  brought 
to  recover  damages  for  breach  of  the  covenant 
occurring  after  the  relationship  of  landlord 
and  tenant  had  been  terminated  by  the  issu- 
ance of  the  warrant.  The  court  held  .that 
the  right  so  to  plead  did  not  survive  the  ter- 
mination of  the  relationship ;  and  that,  by  re- 
maining in  possession  until  actual  eviction  by 
summary  proceedings,  the  tenant  waived  the 
right  to  plead  constructive  eviction. 

So  in  Wurz  v.  Watts,  73  Misc.  262,  132  N. 
Y.  S.  685,  it  appeared  that  although  the  land- 
lord failed  to  perform  his  agreement  to  fur- 
nish heat,  the  tenant  remained  in  possession, 
and  the  court  held  that  there  was  no  eviction, 
but  onlv  a  breach  of  contract  which  affected 
the  rental  value  of  the  premises.    See  to  the 


same  effect  Thomson  t.  Ludium,   36  Hiac 

801,  74  N.  Y.  S.  875. 

In  Perry-Freeman  Co.  v.  Murphy,  164  N.  Y. 
S.  74,  the  tenant  proved  that  from  the  first 
day  of  his  occupancy  until  the  day  he  vacated 
the  premises,  there  was  an  almost  entire  want 
of  heat,  and  that,  although  he  made  continu- 
ous and  repeated  complaints,  no  attention  was 
paid  thereto.  It  was  held  that  the  basis  for 
a  constructive  eviction  continued  and  was  re- 
newed after  each  monthly  payment.  The 
court  said:  "He  had  evidently  paid  rent  for 
the  months  of  November  and  December,  1915. 
Under  the  terms  of  the  lease  the  rent  was 
payable  upon  the  first  of  each  month  in  ad- 
vance, and  as  he  did  not  vacate  until  January 
10,  1016,  there  was  no  defense  for  the  rent  for 
that  month." 

A  mere  slight  temporary  inconvenience  to 
the  tenant  from  lack  of  heat  does  not  justify 
him  in  throwing  up  his  lease.  Such  trivial 
breach  is  not  sufficient,  ''but  the  breach  must 
be  substantial  and  of  such  duration  that  it 
can  be  said  that  the  tenant  has  been  de- 
prived of  the  full  use  and  enjoyment  of  the 
leased  premises  for  a  material  period  of  the 
time."  Northwestern  Realty  Co.  v.  Hardy, 
160  Wis.  324,  151  N.  W.  701.  Thus  it  has 
been  held  that  a  dwelling  need  not  be  con- 
tinuously cold  in  order  to  be  uninhabitable 
within  the  meaning  of  a  lease  agreeing  to  fur- 
nish heat  in  a  city  apartment.  Harper  v. 
McMahon  (Wis.)  367  N.  W.  431,  wherein 
the  court  said:  "Under  sucli  an  agreement 
the  tenant  is  entitled  to  sufficient  heat  to 
make  the  apartment  generally  comfortable  to 
dwell  in  for  ordinary  men,  women,  and  chil- 
dren. That  there  may  be  lapses  from  such  a 
condition  owing  'to  the  severity  and  sudden 
changes  of  our  climate,  to  occasional  inatten- 
tion on  the  part  of  the  janitor,  to  necessary 
repairs  of  *  the  heating  apparatus,  or  other 
excusable  causes  without  constituting  an 
eviction  is  well  settled." 

Further,  it  has  been  held  that  a  landlord 
i»  entitled  to  a  notice  that  the  heat  contracted 
for  is  not  being  furnished,  and  a  reasonable 
time  after  such  notice  to  remedy  the  defect; 
and  until  such  time  has  elapsed  the  tenant 
has  no  right  to  quit  the  premises  because  of 
the  alleged  breach.  Northwestern  Realty  Co. 
V.  Hardy,  160  Wis.  324,  151  N.  W.  791. 

Where  the  evidence  is  sharply  conflicting  as 
to  whether  the  landlord  failed  to  furnish  the 
tenant  with  the  amount  of  heat  contemplated 
by  their  agreement  in  that  respect,  it  has 
been  held  that  the  question  is  one  within  the 
exclusive  province  of  the  jury  to  determine. 
Morse  v.  Tochterman,  21  Cal.  App.  726,  132 
Pac.  1056;  Lloyd  Constr.  Co.  v.  Dudgeon,  76 
Misc.  246,  134  N.  Y.  S.  888. 
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ATIiANTIC    rERTttlZEB   COMPANY, 

Maryland  Court  of  Appeals— May  17,  1916. 
129  Md,  42;  98  All.  365. 


Sales  ~  Uniform  Sales  Aet  »  Gonstruo- 
tion  —  Wben  Title  Passes. 

Under  Uniform  Sales  Act  (Code  Pub.  Civ. 
Laws,  art.  83),  §  43,  providing  that,  unless 
otherwise  provided  goods  remain  at  the  sell- 
er's risk  until  property  therein  is  transferred, 
and  section  40,  rule  5,  providing  that  if  a 
contract  requires  delivery  by  seller  to  buyer, 
or  at  a  particular  place  or  payment  of  freight 
or  cost  of  transportation  to  buyer  or  to  a 
particular  place,  the  property  does  not  pass 
imtil  the  goods  have  been  delivered  to  the 
buyer  or  reached  the  place  agreed  upon,  where 
a  carload  of  fertilizer,  shipped  under  a  con- 
tract providing  for  delivery  at  the  buyer's 
works,  and  that  the  buyer  may  return  it  if 
not  of  standard  quality  after  a  chemical 
analysis,  is  destroyed  by  fire  while  standing 
on  the  buyer's  side  track  before  he  has  had 
a  reasonable  opportunity  to  make  the  analy- 
sis, the  absolute  right  conferred  on  the  buyer, 
title  does  not  pass  until  an  opportunity  for 
making  the  tests  is  afforded,  and  the  loss 
is  on  the  seller. 

[See  note  at  end  of  this  case.] 

Eridenoe  ^  As  to  Matter  of  Law. 

Evidence  as  to  the  legal  effect  upon  the  title 
of  the  delivery  of  the  bill  of  lading  to  the 
buyer,  and  of  provision  for  the  weighing  and 
analyzing  of  the  fertilizer,  being  purely  ques- 
tions of  law,  is  properly  excluded. 

Sales  —  Right  to  Test  — '  AdmissibiUty 
of  Evidence. 

In  an  action  by  the  seller  to  determine  who 
shall  bear  the  loss  of  a  shipment  of  fertilizer 
under  a  contract  giving  the  buyer  the  right  to 
have  an  individual  carload  tested,  evidence 
as  to  the  quality  of  other  shipments  under  the 
contract  is  properly  excluded. 
Evidence  —  Varying  Contract  by  Parol. 

Where  a  sale  contract  provides  that  the 
buyer  may  have  each  shipment  analyzed  be- 
fore accepting  it,  evidence  of  a  trade  custom, 
that  sucn  provision  will  not  prevent  title 
passing,  is  inadmissible. 

Appeal  from  Superior  Court  of  Baltimore 
City:  Duffy,  Judge. 

Action  by  Agri  Manufacturing  Company, 
plaintiff,  against  Atlantic  Fertilizer  Com- 
pany, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Benjamin  Beck,  Arthur  D,  Foster  and 
John  Henry  Skeen  for  appellant. 

Alfred  J,  Carr  and  Adolph  Bchoeneia  for 
appellee. 


[43]  Ubneb,  J. — ^A  carload  of  ground  tank- 
age for  use  in  the  manufacture  of  fertilizer, 
was  sold  and  shipped  by  the  appellant,  tha 
Agri    [44]   Manufacturing  Company,  to  tlie 
appellee,   the   Atlantic   Fertilizer   Company, 
and  was  destroyed  by  fire  before  being  re- 
moved from  the  car,  and  while  awaiting  of- 
ficial analysis  and  w^ghing  at  the  appeUee|8 
works.     The  question  raised  by  this  suit  is 
whether  the  loss  thus  occasioned  should  be 
borne  by  the  vendor  or  by  the  vendee,  neither 
of  whom  was  at  fault  in  regard  to  the  de- 
struction of  the  property.    The  terms  of  the 
agreement  relating  to  the  sale  are  set  forth 
in  a  letter  from  the  appellant  to  the  appellee 
under  date  of  October  21,  1913,  as  follows: 
'^Gentlemen:    This   will   serve    to   confirm 
sale  to  you  of  about  four  hundred    (400) 
tons  of   our  regular  production   of  Ground 
Tankage    for    approximate    equal    monthly 
shipments  for  months  of  January,  February, 
March  and  April,  1914,  at  $2.67^  per  unit 
for  ammonia  per  ton  of  2,000  lbs.  cif.  your 
works,  Curtis  Bay,  Md.     Delivered  weights 
and    sampling    by     Stallings,     analysis    by 
Wiley  &  Co.,  at  seller's  expense.     Bags  to 
be  furnished  by  buyer  as  far  as  possible;  if 
furnished  by  sellers  they  are  to  be  returned 
promptly  at  buyer's  expense. 

''Terms,  f  cash  upon  presentation  of  pro 
forma  invoice  and  B/L,  balance  upon  com.- 
pletion  of  weights  and  analysis. 

"These  goods  are  sold  upon  the  represen- 
tation by  sellers  that  the  availability  of  the 
nitrogen  they  contain  will  show  at  least  70% 
by  a  permanganate  method.  In  the  event 
buyers  should. have  any  goods  analyzed  for 
available  nitrogen,  an  official  sample  to  be 
used,  and  they  should  prove  to  contain  less 
than  the  70%  availability  above  mentioned, 
the  expenses  of  said  analysis  shall  be  paid, 
by  sellers  and  buyers  shall  have  the  privilege 
of  refusing  said  goods. 

"In  all  disputes,  the  sampling  and  weigh- 
ing of  Stallings  and  the  analysis  of  Wiley 
&  Co.  to  govern."' 

In  the  course  of  the  deliveries  under  this 
contract  a  carload  of  ground  tankage,  esti- 
mated to  contain  about  thirty  [45]  tons,  was 
shipped,  on  April  20,  1914,  over  the  line  of 
the  Baltimore  and  Ohio  Railroad,  from  Mt. 
Claire,  Baltimore,  to  the  appellee's  factory 
at  Curtis  Bay.  The  car  reached  the  siding 
of  the  Atlantic  Fertilizer  Company  on  the 
afternoon  of  Friday,  April  24th,  and  upon 
an  order  issued  by  the  superintendent  of  the 
company  it  was  placed  in  position  the  follow- 
ing day  for  unloading.  Notice  was  sent  by 
the  company  to  Mr.  Stallings  and  to  Messrs. 
Wiley  and  Company  to  be  at  its  works  on 
Monday  morning,  April  27th,  to  weigh  and 
analyze  the  contents  of  the  car  as  provided 
by  the  agreement.  On  the  intervening  Sun- 
day a  fire  occurred  at  the  appellee's  plant 
and  the  fumes  consumed  the  carload  of  fer- 
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tilizer  in  question  as  it  stood  on  the  siding 
adjacent  to  the  factory.  The  bill  of  lading 
for  the  shipment^  in  i^ich  the  Atlantic  Fer- 
tilizer Company  was  named  as  consignee, 
had  been  previously  deliyered  to  it  by  the 
sales  manager  of  the  Tender  company,  to* 
gether  with  a  pro  forma  invoice,  upon  which 
he  received  a  payment  of  $661.00  represent- 
ing three-fourths  of  the  estimated  value  of 
the  material  on  the  basis  of  the  ammonia 
content  assumed  by  the  contract  of  sale.  In 
this  suit  the  vendor  seeks  to  recover  from 
the  vendee  a  balance  of  $240.86  for  the  ship- 
ment referred  to,  and  the  sum  of  $203.88  on 
account  of  a  carload  which  was  delivered 
after  the  fire  and  upon  which  also  a  three- 
fourths  payment  was  made  on  presentation 
of  the  bill  of  lading  and  pro  forma  invoice. 

The  defendant  filed  general  issue  pleas  to 
the  declaration,  and  in  addition  interposed 
a  plea  of  set-off  claiming  recovery  from  the 
plaintiff  of  the  amount  advanced  on  the  car- 
load destroyed,  less  the  sum  alleged  and  ad- 
mitted to  be  due  on  the  second  car,  and  plus 
the  freight  charges  of  $7.95  paid  by  the  ven- 
dee on  the  two  consignments.  There  was  no 
dispute  as  to  the  correctness  of  the  figures 
upon  which  the  opposing  claims  were  based, 
and  it  was  conceded  in  effect  that  if  the 
plaintiff  company  was  entitled  to  recover,  the 
verdict  in  its  favor  should  be  for  the  sum  of 
$444.74,  otherwise  the  finding  should  be  for 
the  defendant,  on  its  claim  of  set-off,  to  the 
[46]  amount  of  $461.62.  At  the  dose  of  the 
plaintifi^s  case  the  trial  Court  granted  an 
instruction  to  the  jury  that  there  was  no 
legally  sufficient  evidence  to  support  a  ver- 
dict for  the  plaintiff  and  that  they  should 
find  in  favor  of  the  defendant  for  the  sum 
just  indicated.  From  the  judgment  entered 
upon  the  verdict  thus  directed  the  plaintiff 
has  appealed.    - 

The  principles  which  must  control  the  de- 
cision of  the  question  raised  by  exception  to 
the  instruction  to  which  we  have  referred 
are  embodied  in  the  Uniform  Sales  Act, 
whose  provisions  were  enacted  as  part  of  the 
statute  law  of  this  State  by  the  Acts  of 
1910,  Chapter  346  (p.  272),  and  are  codified 
as  sections  22  to  98,  inclusive,  of  Article  83 
of  the  Code  of  Public  General  Laws.  By 
section  43  of  the  Act  it  is  provided:  "Unless 
otherwise  agreed,  the  goods  remain  at  the 
seller's  risk  until  the  property  therein  is 
transferred  to  the  buyer,  but  when  the  prop- 
erty therein  is  transferred  to  the  buyer,  the 
goods  are  at  the  buyer's  risk,  whether  de- 
livery has  been  made  or  not."  There  is  an 
exception  stated  to  this  general  rule,  but  it 
is  not  pertinent  to  the  present  inquiry.  Sec- 
tion 39  declares  the  rule  in  reference  to  the 
transfer  of  title  to  the  goods  sold,  as  follows: 
"(1)  Where  there  is  a  contract  to  sell  speci- 
fic or  ascertained  goods,  the  property  in  them 


is  transferred  to  the  buyer  at  such  time  as 
the  parties  to  the  contract  intended  it  to  be 
transferred.  "  (2)  For  the  purpose  of  ascer- 
taining the  intention  of  the  parties,  regard 
shall  be  had  to  the  terms  of  the  contract, 
the  conduct  of  the  parties,  usages  of  trade 
and  the  circumstances  of  the  case."  It  is 
provided  by  section  29:  "Where  there  is  a 
contract  to  sell  specific  goods,  and  subse- 
quently, but  before  the  risk  passes  to  the 
buyer,  without  any  fault  on  the  part  of  the 
seller  or  the  buyer,  the  goods  wholly  perish, 
the  contract  is  thereby  avoided." 

Specific  goods,  as  defined  by  the  Act,  are 
"goods  identified  and  agreed  upon  at  the 
time  a  contract  to  sell  or  a  sale  is  made." 
The  sale  in  this  case  was  not  of  specific 
goods,  as  it  related  to  an  undistinguished 
quantity  of  the  seller's  "regular  production 
of  ground  tankage."  Rule  4  of  section  40, 
[47]  however,  provides:  "Where  there  is  a 
contract  to  sell  unascertained  or  future  goods 
by  description,  and  goods  of  that  description 
and  in  a  deliverable  state  are  uncondition- 
ally appropriated  to  the  contract,  either  by 
the  seller,  with  the  assent  of  the  buyer,  or 
by  the  buyer,  with  the  assent  of  the  seller, 
the  property  in  the  goods  thereupon  passes 
to  the  buyer.  .  .  .  Where  in  pursuance 
of  a  contract  to  sell,  the  seller  delivers  the 
goods  to  the  buyer,  or  to  a  carrier  or  other 
bailee  (whether  named  by  the  buyer  or  not), 
for  the  purpose  of  transmission  to  or  hold- 
ing for  the  buyer,  he  is  presumed  to  have 
unconditionally  appropriated  the  goods  to 
the  contract,  except  in  the  cases  provided 
for  in  the  next  rule  and  in  section  41.  The 
next  rule  is  as  follows:  "If  the  contract  to 
sell  requires  the  seller  to  deliver  the  goods 
to  the  buyer,  or  at  a  particular  place,  or  to 
pay  the  freight  or  cost  of  transportation  to 
the  buyer,  or  to  a  particular  place,  the  prop- 
erty does  not 'pass  until  the  goods  have  been 
delivered  to  the  buyer  or  reached  the  place 
agreed  upon."  Section  41  to  which  the  ex- 
ception noted  in  Rule  4  of  section  40  refers, 
is  concerned  with  conditions  which  have  no 
relation  to  such  an  issue  as  the  one  now  pre- 
edited. 

In  the  case  before  us  the  seller  contracted 
to  deliver  400  tons  of  fertilizer,  of  the  kind 
and  quality  described,  at  the  buyer's  works. 
The  term  "cif.  your  works,"  as  used  in  the 
agreement,  is  shown  by  the  testimony  to 
mean  that  the  seller  should  pay  the  cost,  in- 
cluding freight,  incurred  in  the  transporta- 
tion. The  material  shipped  and  destroyed 
by  the  fire  >\a8  appropriated  by  the  seller 
to  the  contract,  but  as  it  was  the  duty  of  the 
seller,  under  the  terms  of  the  sale,  to  make 
delivery  at  the  buyer's  factory,  and  to  pay 
the  freight  on  the  shipment,  the  rule  last 
quoted  precludes  any  question  as  to  the 
transfer  of  the  title  before  the  delivery  at 
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the  designated  place  was  accomplished.  It 
is,  therefore,  unnecessary  to  consider  what, 
in  the  absence  of  such  a  stipulation,  is  the 
ordinary  effect  upon  the  title  of  delivering 
goods  to  a  common  carrier  and  of  consign- 
ing them  to  the  buyer  upon  a  bill  of  lading 
issued  in  his  name,  and  of  the  payment  of 
part  of  [48]  the  purchase  money.  Whether 
the  title  to  the  specific  carload  of  fertilizer 
under  inquiry  passed  to  the  buyer  as  soon 
as  it  reached  the  place  of  destination  depends 
upon  the  question  as  to  whether  the  parties 
to  the  sale  intended  the  transfer  of  the  ti- 
tle to  occur  at  that  point  of  time  or  to  be 
deferred  to  a  later  period.  The  intention  of 
the  parties  is  the  controlling  factor  in  the 
determination  of  such  an  issue.  This  is  the 
plain  import  of  the  provisions  we  have  re- 
produced from  the  Uniform  Sales  Act,  which 
simply  declare  in  this  respect  the  settled 
rule  of  the  common  law.  Lucas  t.  Taylor, 
105  Md.  107,  66  Atl.  26. 

Upon  the  question  of  intention  in  regard 
to  the  time  when  the  title  should  pass  we 
have  nothing  in  the  record  of  any  special 
significance  beyond  the  written  terms  of  the 
sale.  There  were  no  acts  of  the  parties  re- 
flecting upon  this  subject  except  such  as  the 
agreement  evidently  contemplated.  The  issue 
to  be  decided  is  therefore  one  of  law  and  in- 
volves the  inquiry  as  to  whetlier  there  are 
any  conditions  of  the  contract  which  had 
the  effect  of  postponing  the  transfer  of  the 
title  to  the  defendant  beyond  the  time  of 
the  arrival  of  the  shipment  at  its  plant.  It 
is  clear  that  this  effect  would  not  necessarily 
be  produced  by  the  provision  for  weighing 
and  analysis  to  ascertain  the  quantity  of  the 
material  and  the  units  of  ammonia  it  con- 
tained for  the  purpose  of  correctly  determin- 
ing the  amount  of  the  price.  The  decision 
of  this  court  in  the  case  of  Farmers'  Phos- 
phate Co.  V.  Gill,  69  Md.  637,  16  Atl.  214, 
9  Am.  St.  Rep.  443,  1  L.R.A.  767,  is  con- 
clusive upon  this  point.  Numerous  cases  in 
harmony  with  that  ruling  are  cited  in  a 
note  to  Deadwyler  v.  Karow  [131  Ga.  227, 
62  S.  E.  172]  19  L.R.A.(N.S.)  197,  upon  the 
subject  of  the  effect  on  sales  of  the  destruc- 
tion of  the  property  after  actual  or  construc- 
tive delivery,  preventing  the  ascertainment 
of  the  price  according  to  the  terms  of  the 
contract. 

The  sale  was  made,  however,  upon  the  rep- 
resentation that  the  ground  tankage  con- 
tained 70%  of  available  nitrogen,  and  it  was 
stipulated  that  if  the  buyer  should  ''have  any 
of  the  goods  analyzed''  for  that  element, 
using  an  official  sample,  and  the  nitrogen 
availability  should  prove  to  be  less  than  that 
[49]  specified,  the  buyer  should  have  "the 
privilege  of  refusing  said  goods."  It  appears 
from  the  record  that  the  practice  in  refer- 
ence to  the   shipments   under  this  contract 


was  to  first  make  the  teste  to  ascertain  tlie 
units  of  ammonia  per  ton,  from  which  re- 
sults also  it  could  be  approximately  deter- 
mined whether  there  was  70%  or  more  of 
available  nitrogen  present,  and  the  Atlantic 
Fertilizer  Ciompany  would  then  decide  wheth- 
er it  wanted  a  further  nitrogen  test  made 
by  the  permanganate  method.  The  repre- 
sentation as  to  the  availability  of  nitrogen 
was  treated  by  the  parties  as  being  sufficient- 
ly material  to  entitle  the  buyer  to  refuse  any 
shipment  whieh  was  found  to  be  deficient  in 
that  respect  when  the  fertilizer  was  weighed 
and  analyzed  on  delivery.  The  test  provided 
in  this  connection  was  not  to  be  made,  and 
hence  the  buyer's  conditional  right  of  re- 
jection could  not  be  exercised,  until  after  the 
shipment  to  be  examined  had  reached  its  des- 
tination and  had  become  subject  to  the 
buyer's  control  pending  the  process  of  un- 
loading and  weighing  and  making  the  analy- 
sis. Consequently,  the  fact  that  a  particu- 
lar carload  had  arrived  on  the  buyer's  siding 
and  had  been  placed  by  its  order  in  a  posi- 
tion to  have  the  cargo  discharged,  can  have 
no  important  bearing  upon  the  question  as 
to  the  effect  upon  the  title  of  the  provision 
in  reference  to  testing  and  rejection.  The 
decisive  inquiry  is  whether  the  right  to  re- 
fuse the  shipment  if  a  stipulated  analysis 
at  the  time  of  delivery  demonstrates  that  it 
does  not  conform  to  the  contract,  .is  consist- 
ent with  the  theory  that  the  title  has  al- 
ready passed  to  the  purchaser.  A  refusal  is 
a  rejection  of  something  proposed  or  tend- 
ered. It  is  a  declination  to  accept.  Web- 
ster's New  International  Dictionary.  As 
applied  to  an  offer  of  property  under  a  con- 
tract of  sale,  the  right  to  refuse  the  proper- 
ty obviously  implies  that  the  title  has  not 
yet  passed.  When  the  parties  to  the  sale  in 
this  case  agreed  that  the  buyer  should  have 
the  privilege  of  refusing  any  consi^ment  of 
fertilizer  which  proved  upou  official  analysis 
at  the  time  of  delivery  to  be  deficient  in  re- 
spect to  the  quality  warranted,  they  are  nec- 
essarily presumed  to  have  understood  and 
intended  that  the  [50]  title  should  vest  in 
the  purchaser  only  in  the  event  that  the 
analysis  should  verify  the  warranty,  or  the 
right  to  require  such  a  test  should  be  waived. 
These  were  made  alternative  conditions  pre- 
cedent to  the  acceptance  of  the  property. 

It  was  said  by  this  Court  in  Enterprise 
Mfg.  Co.  v.  Oppenheim,  114  Md.  399,  79  Atl. 
1007,  38  L.R.A.(N.S.)  548,  by  way  of  quo- 
tation from  Pope  v.  AUis,  115  U.  S.  363: 
"When  the  subject  matter  of  the  sale  is  not 
in  existence,  or  not  ascertained  at  the  time 
of  the  contract,  an  undertaking  that  it  shall, 
when  existing,  or  ascertained,  possess  certain 
qualities,  is  not  a  mere  warranty,  but  a  con- 
dition, the  performance  of  which  is  precedent 
to  any  obligation  upon  the  vendee  under  the 
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eontraet,  becanse,  the  existence  of  these  qual- 
itiei,  being  part  of  the  description  of  the 
things  sold,  becomes  essential  to  its  identity, 
and  the  vendee  can  not  be  obliged  to  receive 
and  pay  for  a  thing  different  from  that  for 
which  he  contracted." 

The  Uniform  Sales  Act  provides,  by  sec- 
tion 68  (1) :  "Where  goods  are  delivered  to 
the  buyer,  which  he  has  not  previously  ex- 
amined, he  is  not  deemed  to  have  accepted 
them  unless  and  until  he  has  a  reasonable 
opportunity  of  examining  them  for  the  pur- 
pose of  ascertaining  whether  they  are  in 
conformity   with    the    contract." 

A  sale  on  terms  permitting  rejection  of 
the  goods  if  they*  do  not  pass  a  prescribed 
test  of  quality  is  somewhat  analogous  to  a 
sale  on  trial,  in  reference  to  which  the  Uni- 
form Sales  Act  provides,  in  section  40  Kule 
3  (2) :  "Where  goods  are  delivered  to  the 
buyer  on  approval,  or  on  trial,  or  on  satis- 
faction, or  other  similar  terms,  the  property 
therein  passes  to  the  buyer:  (a)  When  he 
signifies  his  approval  or  acceptance  to  the 
seller,  or  does  any  other  act  adopting  the 
transaction;  (h)  If  he  does  not  signify  his 
approval  or  acceptance  to  the  seller,  but  re- 
tains the  goods  without  giving  notice  of  re- 
jection, then  if  a  time  has  been  fixed  for 
the  return  of  the  goods,  on  the  expiration  of 
such  time,  and  if  no  time  has  been  fixed, 
on  the  expiration  of  a  reasonable  time." 
This  provision  was  applied  in  Rice  v.  Dins- 
more,  124  Md.  276,  92  Atl.  847. 

[51]  In  Farmers'  Phosphate  Co.  y.  Gill, 
supra,  where  an  agreement  that  a  shipment 
of  rock  phosphate  should  be  weighed  and  its 
quality  tested  upon  arrival  at  the  buyer's 
works  was  held  not  to  defer  the  passing  of 
the  title  until  these  acts  were  performed,  it 
was  pointed  out  that  the  buyers  were  given 
by  the  contract  "no  right  to  reject  the  rock 
if  it  did  not  come  up  to  the  prescribed  stand- 
ard," but  were  simply  allowed  in  that  event 
a  proportionate  abatement  of  the  price. 

The  absolute  right  conferred  upon  the  buy- 
er in  this  instance  to  refute  the  material 
delivered  if  it  did  not  meet  the  test  agreed 
upon  is  a  conclusive  indication  that  the  title 
was  not  intended  to  pass  to  the  buyer  imtil 
the  customary  opportunity  for  making  the 
.test  was  afforded.  There  is  nothing  in  the 
evidence  tending  to  show  that  there  was  any 
undue  delay  on  the  part  of  the  buyer  in  ar- 
ranging for  the  weighing  and  analyzing  of  the 
contents  of  the  car  on  the  occasion  in  ques- 
tion, and  as  the  property  was  destroyed  with- 
out fault  of  either  party  before  the  buyer's 
unqualified  right  to  test,  and  his  condition- 
al right  to  refuse,  the  shipment  could  be  ex- 
ercised, we  must  hold  that  the  instruction 
of  the  trial  Court  placing  the  loss  on  the 
Beller  was  properly  granted. 


Since  the  issue  here  decided  is  controlled 
by  the  intention  of  the  parties  as  disclosed 
by  the  special  agreement  and  facts  in  the 
case,  it  would  be  of  no  advantage  to  review 
the  various  cases  cited  in  argument  which 
apply  the  same  general  rules  of  law  but  are 
concerned  with  materially  different  condi- 
tions. 

The  conclusion  we  have  stated  indicates 
also  our  approval  of  the  rejection  of  prayers 
offered  by  the  plaintiff  proposing  to  submit 
the  issue  to  the  jury  upon  theories  which 
are  inconsistent  with  the  principle  of  our  de- 
cision and  the  views  we  have  expressed. 

There  were  nine  exceptions  to  rulings  upon 
questions  of  evidence.  The  first  and  second 
referred  to  offers  of  testimony  as  to  the  le- 
gal effect  upon  the  title  of  the  delivery  of 
the  bill  of  lading  to  the  defendant,  and  of  the 
weighing  and  analyzing  of  the  fertilizer. 
These  were  purely  questions  of  law  and  were 
properly  disallowed.  The  third  and  fourth 
[52J  exceptions  were  reserved  to  the  refusal 
of  the  Court  to  admit  proof  as  to  the  analy- 
sis of  the  ground  tankage  shipped  under  the 
contract  other  than  the  carload  lost  in  the 
fire.  The  possibility  of  the  separate  ship- 
ments varying  substantially  as  to  their  am- 
monia and  nitrogen  contents  was  distinctly 
recognized  by  the  provision  for  sampling  and 
analysis  in  the  case  of  each  consignment. 
The  right  givan  the  buyer,  therefore,  to  have 
any  individual .  carload  tested  specially  for 
nitrogen  before  acceptance  could  not  be  af- 
fected by  the  mere  fact  that  other  cargoes 
were  of  standard  quality.  No  error  was  com- 
mitted, therefore,  in  the  exclusion  of  the 
proffered  testimony. 

The  fifth  and  ninth  exceptions  were  taken 
to  the  rejection  of  an  offer  to  show  that,  ac- 
cording to  the  custom  of  the  trade,  a  provi- 
sion like  the  present,  for  analyzing  the  fer- 
tilizer, does  not  prevent  the  passage  of  the 
title.  This  ruling  was  proper.  The  question 
as  to  the  title  is  determined  in  this  case  by 
the  plain  terms  of  the  contract  into  whicli 
the  parties  entered,  and  proof  of  usage  in- 
consistent with  the  legal  effect  of  their  agree- 
ment is  inadmissible.  Baltimore  First  Nat. 
Bank  v.  Taliaferro,  72  Md.  164,  19  Atl.  364; 
Birely  v.  Dodson,  107  Md.  235,  68  Atl.  488 ; 
.Denton  v.  Gill,  102  Md.  406,  62  Atl.  627, 
3  L.R^.(N.S.)  465;  Parks  v.  GriflSth,  etc. 
Co.  123  Md.  246,  91  Atl.  681;  Fumess  v. 
Randall,  124  Md.  109,  91  Atl.  797. 

The  evidence  to  which  the  sixth  exception 
refers  as  being  excluded  was  subsequently  ad- 
mitted without  objection.  The  seventh  and 
eighth  exceptions  were  unimportant  and  it 
is  sufficient  to  observe  that  the  rulings  upon 
them  were  correct. 

Judgment  affirmed,  with  costs. 
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Place  of  Delivery,  409. 
Delivery  of  Wrong  Quantity,  410. 
Delivery    to    Carrier    on    Behalf    of 

Buyer,  410. 
Time  of  Payment,  411. 
Stoppage  in  Transitu,  411. 
Loss  of  Vendor's  Lien,  412. 
Sale  by  Another  than  Owner,  412. 
Statute  of  Frauds,  412. 
Remedies  of  Seller: 

1.  On  Buyer's  Refusal  to  Accept, 

412. 

2.  On  Destruction  of  Goods,  414. 

3.  Right     to     Rescind     Contract, 

414. 
Remedies  of  Buyer: 

1.  On  Breach  of  Warranty,  415. 

2.  On  Seller's  Refusal  to  Deliver, 

417. 
8.  Right     to     Rescind     Contract, 
417. 
Measure  of  Damages: 

1.  On  Breach  of  Warranty,   418. 

2.  On  Seller's  Refusal  to  Deliver, 

418. 

3.  On  Buyer's  Refusal  to  Accept, 

420. 


1.  Introductory, 

The  uniform  sales  act,  the  purpose  of  which 
is  to  make  uniform  the  laws  of  the  several 
states  relating  to  the  sale  of  goods,  has  been 
adopted  in  the  following  seventeen  states, 
the  year  of  adoption  in  each  instance  being 
indicated:    Connecticut  and  New  Jersey,  in 
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1907;  Ohio,  Massachusetts  and  Rhode  Island,, 
in  1908;  Maryland,  in  1910;  New  York  and 
Wisconsin,  in  1911;  Michigan  and  Arizona, 
in  1913;  Pennsylvania,  Illinois  and  Nevada,, 
in  1915;  Minnesota,  North  Dakota,  Utah 
and  Wyoming,  in  1917. 

//•  In  Qeneral. 

It  has  been  said  that  a  "sale"  under  the 
uniform  sales  act  implies  an  ownership  in 
the  thing  sold  and  a  transfer  of  that  owner- 
ship to  another;  it  involves  the  passing  of 
title.  State  v.  Mad  River  Co.  (Conn.)  101 
Atl.  496. 

The  Massachusetts  act  went  into  effect  on 
January  1,  1909,  and  hence  any  sale  which 
tooK  place  before  that  date  is  not  governed 
by  the  act.  Bristol  Mfg.  Corp.  v.  Arkwright 
Mills,  213  Mass.  172,  100  N.  E.  55;  Inter- 
State  Grocer  Co.  v.  George  William  Bentley 
Co.  214  Mass.  227,  101  N.  E.  149. 

Section  76  of  the  Uniform  Sales  Act  (New- 
York  Personal  Property  Law,  §  157;  Mc- 
Kinney's  Consol.  Laws,  Book  40,  p.  255)  pro- 
vides that  '*none  of  the  provisions  of  thi» 
article  shall  apply  to  any  sale,  or  to  any  con- 
tract to  sell,  made  prior  to  the  taking  effect 
of  this  article."  As  that  provision  took  ef- 
fect in  New  York  on  the  first  of  September, 
1911,  a  defense  based  on  a  breach  of  an  al- 
leged warranty  which  arose  before  the  stat- 
ute went  into  effect  is  not  available.  Buffalo 
Wholesale  Hardware  Co.  v.  Hodgeboom,  90- 
Misc.  63,  152  N.  Y.  S.  900. 

A  contract  made  and  to  be  performed  out- 
side of  the  state  of  New  York  is  not  gov- 
erned by  the  provision  of  the  Personal  Prop- 
erty Law  of  that  state  but  by  the  law  of  the 
place  where  the  agre^nent  is  made,  which- 
will  be  presumed  to  correspond  to  the  com- 
mon law.  Baltimore,  etc.  R.  Co.  v.  Lowen- 
stein,  171  App.  Div.  137,  157  N.  Y.  S.  5. 

The  act  will  if  possible  be  so  construed  as 
to  promote  the  uniformity  which  was  the 
purpose  of  its  enactment.  ''Since  the  codifi- 
cation  of  the  law  relating  to  sales  of  per- 
sonal property  by  the  Act  of  May  7,  1907, 
the  remedies  of  the  buyer  are  controlled  by 
the  act.  The  primary  purpose  of  the  codifi- 
cation as  expressed  in  its  title  was  to  make- 
uniform  the  law  concerning  the  sale  of  goods. 
Any  construction  of  the  statute,  therefore, 
which  would  throw  it  out  of  harmony  with 
rules  of  law  generally  prevailing  relating  to- 
that  subject  would  be  in  direct  violation  of 
its  expressed  object."  Pope  v.  Ferguson,  82 
N.  J.  L.  566,  83  Atl.  353. 

III.  Passing  of  Title. 

1.  In  General. 

Subdivision   1   of  section   19   of  the   Uni- 
form Sales  Act  provides  that  "where  there- 
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is  an  unconditional  contract  to  sell  specific 
goods  in  a  deliverable  state,  the  property  in 
the  goods  passes  to  the  buyer  when  the  con- 
tract is  made  and  it  is  immaterial  whether 
the  time  of  payment,  or  the  time  of  delivery, 
or  both,  l>e  postponed."  Under  that  provision 
a  contract  for  the  sale  of  a  specific  barrel 
of  whiskey,  nothing  remaining  to  be  done  but 
to  ship  it  to  the  buyer,  passes  title  at  once 
to  the  buyer.  Bondy  v.  Hardina,  210  Mass. 
44,  102  X.  E.  935. 

Where  lamps  were  sent  to  a  prospective 
buyer  on  the  seventh  day  of  September  on 
a  thirty  days'  trial  and  he  notified  the 
plaintiff  on  the  ninth  day  of  October  to  re- 
move them  from  his  premises,  it  was  held 
that  there  was  a  rejection  of  them  within  a 
reasonable  time  so  that  no  title  passed.  Fox 
V.  Proctor,  160  App.  Div.  712,  146  N.  Y. 
S.  709. 

Subdivision  2  of  section  19  of  the  Act  pro* 
vides  that  ''where  there  is  a  contract  to  sell 
specific  goods,  and  the  seller  is  bound  to  do 
something  to  the  goods,  for  the  purpose  of 
putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thing  be 
done.''  Accordingly  where  a  buyer  selects  a 
piano,  which  must  be  altered  both  in  color 
and  tone  so  as  to  comply  with  the  ixnder- 
Btanding  of  the  parties,  such  a  transaction 
will  not  permit  of  the  inference  that  the  par- 
ties mutually  intend  that  title  shall  pass  to 
the  buyer.  Bradford  Piano  Co.  v.  Hacker, 
162  Wis.  335,  156  N.  W.  140. 

Under  the  same  provision  it  has  been  held 
that  a  contract  of  sale  of  machines  which  ne- 
cessitated the  doing  of  something  to  put 
them  in  a  deliverable  state  did  not  in  the 
absence  of  any  intention  to  the  contrary 
pass  title  to  the  buyer  on  the  execution  of 
the  contract.  Automatic  Time  Table  Adver- 
tising Co.  V.  Automatic  Time  Table  Co.  208 
Mass.  252,  94  N.  E.  462. 

It  was  held  in  Badger  State  Lumber  Co. 
V.  G.  W.  Jones  Lumber  Co.  140  Wis.  73, 
121  N.  W.  933,  that  the  title  to  property  to 
be  manufactured  for  the  buyer  does  not  pass 
until  the  manufacture  is  completed  and  the 
property  shipped  or  otherwise  validly  ten- 
dered to  the  buyer. 

In  Kennedy  v.  Drake,  225  Mass.  303,  114 
^>.  £.  310,  it  was  held  that  the  entry  of  cer- 
tain credit  items  was  not  sufficient  evidence 
to  warrant  a  finding  of  a  sale  with  an  option 
to  return  under  subdivision  3  of  section  19 
of  the  Act. 

Where  goods  shipped  by  a  seller  to  the 
buyer  were  mixed  with  goods  belonging  to 
another  and  for  that  reason  the  buyer  re- 
fused to  accept  them  after  he  was  notified 
by  the  carrier,  and  the  goods  were  damaged 
by  fire,  it  was  held  that  the  buyer  was  not 
liable,  as  title  never  passed  to  him.  Rock 
Glen  Salt  Co.  v.  Segal,  229  Mass.  116,  118 
K  E.  239. 

Ann.  Cas.  1918D. — 26. 


Under  section  19  of  the  Act  where  a  con- 
tract for  the  sale  of  goods  specifies  that  the 
seller  is  to  deliver  at  a  particular  place, 
title  does  not  pass  until  the  goods  have  been 
so  delivered,  and  though  the  goods  are 
delivered  to  a  point  within  a  few  hundred 
feet  of  the  designated  place  and  the  buyer 
is  notified,  no  title  passes.  Westmoreland 
Coal  Co.  V.  Syracuse  Lighting  Co.  159  App.. 
Div.  323,  145  N.  Y.  S.  420. 

In  the  reported  case  wherein  it  appeared 
that  the  buyer  had  the  right  to  submit  the 
goods  to  a  chemical  test  before  accepting  them 
it  is  held  that  the  destruction  of  the  goods 
before  the  buyer  had  a  reasonable  opportuni- 
ty to  test  them,  avoided  the  contract. 

In  Rylance  v.  James  Walker  Co.  129  Md. 
475,  99  Atl.  597,  it  appeared  that  the  de- 
fendant ordered  the  goods  from  the  plaintiff 
in  England,  and  on  their  arrival  in  Balti- 
more the  defendant  refused  to  accept  a 
draft  with  the  bill  of  lading  attached,  un- 
less allowed  to  deduct  therefrom  money 
due  him.  Pending  the  negotiations  the  goods 
were  placed  in  storage  by  the  dock  authori- 
ties without  any  order  from  either  party, 
where  they  were  destroyed  by  fire.  In  dis- 
cussing the  effect  of  the  different  provisions 
of  the  act  aflfecting  the  liability  of  the  par- 
ties, it  was  said:  "Section  35  of  the  Uniform 
Sales  Act  of  1910,  Chapter  346,  provides 
that:  'Where  there  is  a  contract  to  sell  un- 
ascertained goods,  no  property  in  the  goods 
is  transferred  to  the  buyer,  unless  and  until 
the  goods  are  ascertained,'  etc.  Section  39 
is  as  follows:  (1)  'Where  there  is  a  contract 
to  sell  specific  or  ascertained  goods,  the  prop- 
erty in  them  is  transferred  to  the  buyer  at 
such  times  as  the  parties  to  the  contract  in- 
tend it  to  be  transferred.  (2)  For  the  pur- 
pose of  ascertaining  the  intention  of  the  par- 
ties, regard  shall  be  had  to  the  terms  of  the 
contract,  the  conduct  of  the  parties,  usages 
of  trade  and  the  circumstances  of  the  case.' 
Section  40  declares  that:  'Unless  a  different 
intention  appears,  the  following  are  rules  for 
ascertaining  the  intention  of  the  parties  as 
to  the  time  at  which  the  property  in  the  goods 
is  to  pass  to  the  buyer.'  The  first  and  second 
rules  relate  to  contracts  to  sell  specific  goods, 
and  rule  four  provides:  (1)  'Where  there  is 
a  contract  to  sell  unascertained  or  future 
goods  by  description,  and  goods  of  that  de- 
scription and  in  a  deliverable  state  are  un- 
conditionally appropriated  to  the  contrict, 
either  by  the  seller,  with  the  assent  of  the 
buyer,  or  by  the  buyer  with  the  assent  of  the 
seller,  the  property  in  the  goods  thereupon 
passes  to  the  buyer.  Such  assent  may  be 
expressed  or  implied,  and  may  be  given 
either  after  or  before  the  appropriation  made. 
(2)  Where,  in  pursuance  of  a  contract  to 
sell  the  seller  delivers  the  goods  to  the  buyer, 
or  to  a  carrier  or  other  bailee  (whether 
named  by  the  buyer  or  not),  for  the  purpose 
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of  trausmissioii  to  or  holding  for  the  buyer, 
he  is  presumed  to  have  unconditionally  ap- 
propriated the  goods  to  the  contract,  except 
in  the  cases  provided  for  in  the  next  rule  and 
in  section  41.  The  presumption  is  appli- 
cable, although  by  the  terms  of  the  contract 
the  buyer  is  to  pay  the  price  before  receiving 
the  delivery  of  the  goods,  and  the  goods  are 
marked  with  the  words  "collect  on  delivery," 
or  their  equivalents.'  'Rule  5.  If  the  con- 
tract to  sell  requires  the  seller  to  deliver  the 
goods  to  the  buyer,  or  at  a  particular  place, 
or  to  pay  the  freight  or  cost  of  transporta- 
tion to  the  buyer,  or  to  a  particular  place, 
the  property  does  not  pass  until  the  goods 
have  been  delivered  to  the  buyer  or  reached 
the  place  agreed  upon.*  Section  41  provides: 
*(1)  Where  there  is  a  contract  to  sell  spe- 
cific goods  or  where  goods  are  subsequently 
appropriated  to  the  contract,  the  seller  may, 
by  the  cerms  of  the  contract  or  appropria- 
tion, reserve  the  right  of  possession  or  prop- 
erty in  the  goods  until  certain  conditions 
have  been  fulfilled.  The  right  of  possession 
or  property  may  be  thus  reserved,  notwith- 
standing the  delivery  of  the  goods  to  the  buy- 
er, or  to  a  carrier,  or  other  bailee  for  the 
purpose  of  transmission  to  the  buyer.  (2) 
Where  the  goods  are  shipped  and  by  the  bill 
of  lading  the  goods  are  deliverable  to  the 
seller  or  his  agent,  or  to  the  order  of  the 
seller,  or  his  agent,  the  seller  thereby  re- 
serves the  property  in  the  goods.  But  if,  ex- 
cept for  the  form  of  the  bill  of  lading,  the 
property  would  have  passed  to  the  buyer  on 
shipment  of  the  goods,  the  seller's  property 
in  the  goods  shall  be  deemed  to  be  only  for 
the  purpose  of  securing  performance  by  the 
buyer  of  his  obligations  under  the  contract.' 
It  appears  from  the  agreed  statement  of 
facts  and  from  the  invoice  ofi'ered  in  evi- 
dence by  the  plaintiff  that  the  goods  were 
to  be  delivered  to  the  defendant  in  Balti- 
more and  that  the  freight  was  to  be  paid 
by  the  plaintiff.  It  would  seem,  therefore, 
clear  that  under  rules  four  and  five  and 
section  41  the  plaintiff  by  the  terms  of  the 
appropriation  of  the  goods  to  the  contract 
reserved  the  .  property  therein.  Under  rule 
five  the  pi*operty  in  the  goods  did  not  pass 
to  the  buyer  upon  the  delivery  of  the  goods 
to  the  carrier,  and  as  under  the  bill  of  lading 
the  goods  were  deliverable  to  the  order  of 
the  seller,  he  thereby  reserved  both  the  prop- 
erty and  right  of  possession." 

2.  Intent  of  Parties. 

It  is  said  in  the  reported  case  that  the 
uniform  sales  act  is  declaratory  of  the  es- 
tablished rule  that  the  intent  of  the  parties 
is  controlling  as  to  the  time  when  title  passes 
under  a  contract  of  sale.  Section  19  of  the 
Uniform  Sales  Act  prescribes  certain  rules 
for  ascertaining  the  intention  of  the  parties 


to  a  contract  of  sale,  as  to  when  title  to  th« 
goods  shall  pass  to  the  buyer.  SubdivisioD 
1  thereof  provides  that  "where  there  is  an 
unconditional  contract  to  sell  specific  goods 
in  a  deliverable  state,  the  property  in  the 
goods  passes  to  the  buyer  when  the  contract 
is  made  and  it  is  immaterial  whether  the 
time  of  payment,  or  the  time  of  delivery,  or 
both,  be  postponed."  In  Sanitary  Carpet 
Cleaner  v.  Reed  Mfg.  Co.  159  App.  Div.  587, 
145  N.  Y.  S.  218,  it  appeared  that  the  de- 
fendant had  on  hand  certain  carpet  cleaners 
which  he  agreed  to  sell  by  a  contract  which 
contained  the  following  provisions:  (1)  An 
agreement  by  the  defendant  to  plice  the 
goods  on  board  cars  at  Newark  on  the  plain- 
tiff's demand  within  sixty  days  from  the  date 
of  the  contract  (afterwards  performed  as 
to  a  part  of  the  goods).  (2)  A  provision 
that  the  goods  in  the  meantime  should  be 
stored  by  the  defendant,  but  always  entirely 
at  the  risk  of  the  plaintiff.  (3)  An  under- 
standing that  the  defendant  should  retain 
in  its  possession  all  of  the  property  so  trans- 
ferred as  security  for  the  payment  of  a  note 
of  one  thousand  dollars,  given  by  a  third  per- 
son and  guaranteed  by  the  plaintiff  ''and  as 
security  for  and  against  any  loss,"  by  reason 
of  that  note.  (4)  A  provision  "permitting 
plaintiff  to  sell  said  goods  or  any  part  there- 
of, under  such  restrictions  as  were  provided 
as  to  price  and  application  of  proceeds  to 
discharge  said  note  and  claim,"  under  which 
the  plaintiff  did  in  fact  thereafter  sell  some 
of  the  goods.  It  was  held  that  the  forego- 
ing provisions  showed  an  intention  on  the 
part  of  both  the  plaintiff  and  the  defendant 
that  the  title  and  ownership  of  the  goods 
should  pass  to  the  plaintiff,  and  that  the 
defendant's  possession  thereof  was  merely  to 
secure  it  for  the  unpaid  indebtedness  of  the 
plaintiff  and  did  not  make  the  transaction 
a  conditional  sale. 

In  White  v.  Lansing  Chemical  Co.  (Conn.) 
102  Atl.  679,  it  appeared  that  a  contract  was 
entered  into  whereby  the  plaintiff  agreed  to 
sell  a  manufacturing  plant.  By  the  terms  of 
the  contract  the  payment  of  the  purchase 
price  was  a  conditiv^n  precedent  to  a  consum- 
mation of  the  sale.  It  was  held  that  the 
plaintiff  parted  with  title  on  his  delivery  of 
possession  of  the  plant  to  the  defendant,  who 
was  a  vendee  of  the  purchaser,  though  a  part 
of  the  purchase  price  remained  unpaid  un- 
der the  provision  of  the  Act  (§  18)  that 
where  there  is  a  contract  to  sell  specific  or 
ascertained  goods,  the  property  in  them  is 
transferred  to  the  buyer  at  such  time  as  the 
parties  to  the  contract  intend  it  to  be  trans- 
ferred, and  that  for  the  purpose  of  ascertain- 
ing the  intention  of  the  parties,  regard  shall 
be  had  to  the  terms  of  the  contract,  the  con- 
duct of  the  parties,  usages  of  trade  and  the 
circumstances  of  the  case. 
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Where  in  a  eonditional  sale  of  a  piano  un- 
dor  the  act  the  title  to  the  same  is  re- 
tained by  the  seller  as  security  for  the 
purchase  price,  the  purchaser's  agreement 
that  he  will  keep  the  property  insured,  or 
that  it  may  be  insured  at  his  expense,  is  a 
convincing  indication  that  it  is  the  inten- 
tion of  the  parties  that  the  risk  of  loss  by 
fire  shall  fail  on  the  purchaser.  O'Neill- 
Adams  Co.  Y.  Eklund,  8d  Conn.  232,  93  Atl. 
524. 


By  a  provision  in  the  Uniform  Sales  Act 
(§46)  deliyery  to  a  carrier  for  transmissicm 
to  the  buyer  is  a  delivery  to  the  buyer  ex- 
cept in  the  cases  provided  for  in  another  sec- 
tion (§19,  rule  5)  unless  a  contrary  intent 
appears.  See  Schanz  v.  Bramwell,  143  N. 
Y.  S.  1057.  But  if  a  right  of  examination 
is  reserved  by  the  buyer  title  does  not  pass 
by  a  delivery  to  a  carrier.  Garvan  v.  New 
York  Cent.  etc.  R.  Co.  210  Mass.  275,  96  N.  E. 
717, 


3.  Delivebt  to  Cabkhs. 

On  a  contract  to  purchase  goods  paid  for 
in  advance  by  the  purchaser,  which  does  not 
require  the  seller  to  deliver  the  goods  at  a 
particular  place,  or  to  pay  the  freight  or 
cost  of  transportation,  title,  passes  to  the 
buyer  on  the  delivery  by  the  seller  to  the 
carrier,  under  section  19  of  the  statute  (Ohio 
Code,  §  8426,  subd.  5 )  which  reads  as  follows : 
''If  a  contract  to  sell  requires  the  seller  to 
deliver  the  goods  to  the  buyer,  or  at  a  par- 
ticular place,  or  to  pay  the  freight  or  cost 
of  transportation  to  the  buyer,  or  to  a  par- 
ticular place,  the  property  does  not  pass  un- 
til the  goods  have  been  delivered  to  the  buy- 
er or  reached  the  place  agreed  upon.''  State 
V.  Bayer,  93  Ohio  St.  72,  112  N.  E.  197. 
Bui  under  that  provision  where  a  contract 
requires  the  seller  to  deliver  the  article  at 
a  specified  place,  title  does  not  pass  to  the 
buyer  until  the  condition  is  complied  with, 
and  a  delivery  under  such  circumstances  to 
an  express  company  is  not  sufficient  to  pass 
title.  Hauptman  v.  Miller,  94  Misc.  266, 
157  N.  Y.  S.  1104;  Conroy  v.  Barrett,  96 
Hisc.  247,  158  N.  Y.  S.  549.  Neither  does 
title  pass  on  delivery  to  the  carrier  where 
their  is  a  stipulation  between  the  parties  that 
title  is  nat  to  pass  until  the  goods  are  paid 
for,  and  the  seller  places  the  goods  in  a  rail- 
road car  selected  by  the  b.uyer  the  railroad 
company  being  notified  by  ^e  seller  of  the 
condition.  Wilson  v.  International  R.  Co. 
160  N.  Y.  S.  367. 

The  title  to  goods  ordered  by  the  buyer 
and  shipped  to  a  bailee  designated  by  him  in 
the  contract,  passes  under  the  act  on  the 
receipt  of  the  bill  of  lading.  Home  Pattern 
Co.  V.  W.  W.  Metz  Co,  86  Conn.  494,  86  Atl. 
19,  affirmed  in  88  Conn.  22,  90  Atl.  33. 

So  in  Illustrated  Postal  Card,  etc.  Co.  ▼. 
Holt,  85  Conn.  140,  81  Atl.  1061,  wherein  it 
appeared  that  the  buyer  refused  to  accept  the 
goods,  whereupon  the  seller  delivered  the  same 
to  a  carrier  and  notified  the  buyer  that  the 
carrier  held  the  goods  subject  to  his  order, 
it  was  held  that  title  to  the  goods  passed  to 
the  buyer,  the  carrier  standing  in  place  of 
the  seller,  and  the  fact  that  the-  seller  shipped 
the  goods  to  the  buyer  after  the  la t tor's  no- 
tice of  cancellation,  instead  of  retaining  them, 
aot  changing  the   nature   of   the    bailment. 


JV,  Acceptance, 

1.  What  Constitutes  Acceptance. 

The  provision  of  the  Uniform  Sales  Act 
(§  48)  defining  acceptance  is  as  follows: 
*'The  buyer  is  deemed  to  have  accepted  the 
goods  when  he  intimates  to  the  seller  that 
he  has  accepted  them  or  when  the  goods  have 
been  delivered  to  him  and  he  does  any  act 
in  relation  to  them  which  is  inconsistent  with 
the  ownership  of  the  seller,  or  when  after 
the  lapse  of  a  reasonable  time  he  retains  the 
goods  without  intimating  to  the  seller  that 
he  has  rejected  them." 

Thus  the  failure  of  the  buyer  of  a  machine 
to  return  it  within  a  reasonable  time  consti- 

■ 

tutes  an  acceptance  which  will  preclude  a 
rescission  for  a  breach  of  warranty  Marks 
V.  Locomobile  Co.  of  America,  82  Misc.  468, 
144  N.  Y.  S.  937;  Ohio  Electric  Co.  v.  Wis- 
consin-Minnesota Light,  etc.  Co.  161  Wis. 
632,  165  N.  W.  112;  J.  L.  Owens  Co.  v.  Whit- 
comb,  165  Wis.  92,  160  N.  W.  161.  And  see 
to  the  same  effect  Rudolph  Wurlitzer  Mfg. 
Co.  V.  United  Realty,  etc.  Co.  87  N.  J.  L. 
666,  94  Atl.  630;  Ft.  Wayne  Printing  Co.  v. 
Hurley.Reilly  Co.  163  Wis.  179,  157  N.  W. 
773;  J.  B.  Bradford  Piano  Co.  v.  Baal  (Wis.) 
164  N.  W.  822. 

So  a  buyer  is  deemed  to  have  accepted  the 
goods  where  he  sells  them  to  a  third  person 
though  the  goods  in  question  are  sent  to  the 
buyer  on  trial,  with  an  option  to  purchase 
them,  and  he  states  to  the  seller  that  he 
has  not  as  yet  decided  to  buy  them,  his  act  of 
selling  to  the  third  party  being  "inconsist- 
ent with  the  ownership  of  the  seller."  Neal, 
etc.  Co.  V.  Tarby,  99  Misc.  380,  163  N.  Y. 
S.  676. 

An  attempt  by  the  buyer  to  return  dresses 
nearly  two  months  after  his  purchase  of  them 
claiming  a  breach  of  warranty  in  that  they 
were  misfits,  has  been  held  to  be  too  late. 
Salomon  v.  Olkin,  91  Misc.  17,  154  N.  Y. 
S.  204,  wherein  the  court  said:  "We  think 
that  the  retention  of  the  goods  by  the  defend- 
ant for  so  long  a  time  after  the  purchase 
remits  the  defendant  to  her  right  to  recover 
damages  for  breach  of  warranty,  if  any  such 
right  exists,  and  that  she  had  no  right  under 
section  129  of  the  Personal  Property  Law  to 
return  the  goods.V 
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What  is  a  reasonable  time  within  which 
to  return  goods  under  section  48  of  the  Act 
is  a  question  of  fact  for  the  jury.  Hayes 
V.  Kluge,  86  N.  J.  Eq.  657,  92  Atl.  358.  And 
see  Isaacs  v.  Macdonald,  214  Mass.  487,  102 
N.  E.  81. 

In  Barrett  Mfg.  Co.  v.  D'Ambrosio,  90 
Conn.  192,  96  Atl.  930,  it  appeared  that  the 
defendants,  relying  on  the  false  representa- 
tions of  the  plaintiff's  agent  that  the  plain- 
tiff had  submitted  a  sample  of  certain  tar  to 
the  highway  commissioner,  and  that  he  had 
approved  of  the  same,  received  the  tar,  paid 
the  freight  on  it  and  distributed  the  barrels 
containing  it  along  the  road  to  be  built.  It 
was  held  that  there  was  no  acceptance  un- 
der the  act.  The  court  said:  "Acceptance, 
as  defined  by  the  Sales  Act  (Public  Acts  of 
1907,  Chap.  212,  §  4)  and  as  applied  to  the 
subject  of  this  contract,  was  the  delivery  of 
the  tar  ta  the  defendants  and  their  conduct 
in  relation  to  the  tar  inconsistent  with  the 
ownership  of  the  plaintiff,  or  the  retention  of 
the  tar  without  notice  of  rejection  after  a 
reasonable  time.  The  plaintiff  claimed  an 
acceptance  on  both  grounds.  The  defendants 
claimed  to  have  proved  that  they  had  paid 
the  freight  on  the  tar  and  removed  it  from 
the  railroad  to  the  highway  where  it  was 
intended  to  be  used,  induced  by  and  relying 
upon  the  false  representations  of  the  plain- 
tiff's agent  that  the  plaintiff  had  submitted 
a  sample  of  the  tar  to  the  commissioner  and 
he  had  approved  of  the  same;  and  that  in 
further  reliance  upon  the  false  representa- 
tions, the  defendants  had  not  submitted  anv 
sample  to  the  commissioner,  nor  examined  the 
tar  until  it  had  been  opened  within  a  rea- 
sonable time  after  its  receipt  and  examined  in 
the  presence  of  the  commissioner,  who  there- 
upon refused  to  approve  of  or  permit  the  de- 
fendants to  use  it  in  the  construction  of  the 
road,  and  the  defendants  then  refused  to  accept 
the  tar,  of  which  the  plaintiff  had  full  knowl- 
edge The  defendants  in  substance  requested 
the  court  to  charge  the  jury  that  unless  they 
were  satisfied  by  a  fair  preponderance  of  the 
evidence  from  these  facts  that  the  words  or 
conduct  of  the  defendants  expressed  an  in- 
tent on  their  part  to  become  the  owners  of 
the  tar,  there  would  have  been  no  acceptance 
within  the  meaning  of  the  sales  act.  The 
request  did  not  go  as  far  as  the  defendants 
were  entitled  to  have  the  jury  instructed. 
The  court  should  further  have  instructed  the 
jury  that  if  they  found  the  facts  in  accord- 
ance with  the  defendants'  defense  and  claims, 
the  defendants  were  entitled,  upon  such  ex- 
amination of  the  tar,  to  refuse  to  accept  it." 

2.   ElTBCT   OP   AOCEPTANCJE   ON    WaERANTY. 

At  common  law  the  acceptance  of  goods 
not  corresponding  to  an  implied  warranty  or 
condition,   destroyed  the  implied   warranty, 


and  did  not  survive  the  acoeptaaoe  nnlefls 
the  defects  were  latent.  But  under  the  Uni- 
form Sales  Act  (§49)  acceptance  no  longer 
extinguishes  a  warranty  of  any  kind,  express 
or  implied,  and  the  buyer's  right  to  recover 
for  the  breach  is  limited  only  by  the  condition 
that  he  shall  give  notice  to  the  seller  within 
a  reasonable  time  after  his  acceptance  of  tiie 
goods.  Marx  v.  Locomobile  Co.  v.  America, 
82  Misc.  468,  144  N.  Y.  S.  937.  To  the  same 
effect  see  G.  B.  Shearer  Co.  v.  Kakoulis,  144 
.  N.  Y.  S.  1077 ;  Nelson  Co.  v.  Silver,  160  App. 
Div.  446,  145  N.  Y.  S.  124,  reargumeni  denied 
161  App.  Div.  889,  146  N.  Y.  S.  1135;  Kutsu- 
kian  v  Limpert,  167  N.  Y.  S.  1036. 

Under  the  statute,  claims  for  breach  of  war- 
ranty are  not  enforceable  unless  notice  to  the 
seller  has  been  given  within  a  reasonable  time. 
Trimount  Lumber  Co.  v.  Murdough  (Ma68.> 
118  N  £  280.  See  to  that  effect  Borden  v. 
Fine.  212  Mass  425,  98  N.  £.  1073;  Gas- 
coigne  v.  Cary  Brick  Co.  217  Mass.  302, 
Ann.  Cas.  1017C  336,  104  N.  E.  734;  Frank 
v  Vogt  97  Misc.  674,  162  N.  Y.  S.  369; 
Rothenberg   v.   Shapiro,    140   N.    Y.   S.    148. 

Obviously  the  buyer  takes  this  additional 
right  to  the  survival  of  a  warranty,  express 
or  implied,  on  the  statutory  condition  that 
he  shall  give  notice  of  a  breach  of  the  war- 
rantv  within  a  reasonable  time.  Such  notice 
is  therefore  a  condition  precedent,  and  he  is 
obliged  to  plead  performance  thereof.  Regina 
Co  v  Gately  Furniture  Co.  171  App.  Div. 
81 :,  157  N.  Y.  S.  746,  affirming  164  N.  Y.  8. 
888. 

An  allegation  that  the  defendants  ''duly 
offered  to  return  to  the  plaintiffs  the  mer- 
chandise referred  to  which  was  so  defective" 
is  sufficient.  Kugelman  v.  Ritter,  90  Misc. 
279,  152  N.  Y.  S    1027. 

Unless  a  buyer  gives  notice  of  an  alleged 
breach  of  warranty  within  a  reasonable  time 
after  he  learns  of  it,  be  has  no  right  of  action 
and  no  defense  by.  reason  of  the  breach.  Mar- 
met  Coal  Co.  V.  People's  Coal  Co.  226  Fed. 
646,  141  C.  C.  A.  402,  wherein  the  court  said: 
"True  the  question  whether  delay  is  reason- 
able or  unreasonable  is  usually  one  of  fact,  and 
always  so  where  reasonable  minds  may  draw 
differing  inferences  from  the  probative  facts; 
yet  where  the  facts  are  undisputed,  and  there 
is  no  room  for  differing  inferences,  the  ques- 
tion becomes  one  of  law."  To  the  same  effect 
see  Maggioros  v.  Edson,  164  N.  Y.  S.  777. 

The  provision  for  notice  will  not  avail 
the  seller  of  a  motor  truck  who  has  warranted  . 
its  quality  and  durability  where  the  buyer 
repeatedly  sends  the  truck  to  the  seller's 
shop  for  repairs,  thus  apprising  the  latter 
of  the  dilEculties  he  is  having  in  its  use  and 
operation.  RittcnhouHe,  etc.  Auto  Co.  v.  Kiss- 
ner,  129  Md.  102,  98  Atl.  361. 

In  Loeblein  v.  Clements,  130  Md.  627,  101 
Atl.  693,  it  was  held  that  where  the  defend- 
ant ordered  a  monument  which  he  found  ta 
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be  defective  after  he  received  it,  and  without 
notifying  the  buyer  he  replaced  the  defective 
sections  by  corresponding  parts  from  another 
source,  he  was  liable  for  the  price  under 
the  provision  (§48)  that  the  buyer  is  deemed 
to  have  accepted  the  goods  when  they  "have 
been  delivered  to  him,  and  he  does  any  act 
in  relation  to  them  which  is  inconsistent  witfi 
the  ownership  of  the  seller." 

But  after  a  buyer  of  ice  discovered  that 
the  ice  was  defective  and  so  notified  the  seller, 
bat  continued  to  acoept  further  deliveries  on 
the  plaintiff's  promise  to  make  an  allowance 
for  the  defects,  it  was  held  that  the  buyer 
did  not  by  such  acceptance  waive  his  rights 
under  the  breach  of  warranty  and  that  the 
notice  was  within  a  reasonable  time  in  com- 
pliance with  the  act.  Interboro  Brewing  Co. 
V.  Independent  Consumers'  Ice  Co.  93  Misc. 
24,  356  X.  Y.  S.  410. 

Whether  the  buyer's  conduct  was  such  as 
to  indicate  that  he  was  satisfied  with  the 
goods  on  receipt  thereof,  and  he  should  have 
notified  the  seller  at  an  earlier  date  of  the 
inferior  quality  of  the  goods,  are  questions 
for  the  jury.  M.  &  M.  Co.  v.  Hood  Rubber 
Co.  226  Mass.  181,  115  N.  £.  234. 

3.  Right  to  Inspect  bbforb  Aoceptancb. 

Under  the  Uniform  Sales  Act  (§47)  the 
buyer  has  a  right  to  inspect  and  examine 
the  goods  delivered  to  him.  if  he  has  not  pre- 
viously examined  them;  and  is  not  deemed 
to  have  accepted  them  unless  bnd  until  he 
has  had  a  reaspnable  opportunity  for  that 
purpoee.  He  may  if  necessary  teat  the  goods 
even  though  the  test  involves  the  destruc- 
tion of  a  part  of  the  goods.  Gerli  v.  Mistletoe^ 
80  N.  J.  L.  128,  76  Atl.  336. 

The  right  of  a  buyer  to  examine  the  goods 
under  this  section  is  to  enable  him  to  ascer- 
tain whether  they  conform  in  kind,  quality, 
and  quantity  to  the  terms  of  the  contract. 
But  the  right  may  be  waived.  If  with  the 
goods  before  him  the  vendee  agrees  to  take 
them  just  as  they  are,  he  waives  the  right 
of  further  inspection  or  examination.  Ur- 
bansky  v.  Kutinsky,  86  Conn.  22,  84  Atl. 
317. 

But  under  subdivision  3  of  the  foregoing 
section  where  goods  are  delivered  to  a  car- 
rier by  the  seller  in  accordance  with  an 
agreement  of  the  parties  that  the  carrier  is 
not  to  deliver  them  until  the  payment  of 
the  price,  the  buyer  is  not  entitled  to  examine 
the  goods  before  payment  in  the  absence  of 
^°7  .agreement  permitting  an  examination. 
Roach  V.  Lane,  226  Mass.  598,  116  N.  E.  470. 

So  where  a  sale  is  made  by  sample  it  be- 
ing understood  that  the  seller  shall  deliver 
the  goods  at  their  destination,  the  buyer  re- 
tains the  right  to  accept  or  reject  the  goods 


Garven  v.  New  York  Cent.  etc.  R.  Co.  210 
Mass.  275,  96  N.  E.  717. 

F.  Warranty  of  Title. 

Where  at  the  time  goods  are  sold  and  de- 
livered, nothing  is  said  of  the  seller's  owner- 
ship, the  fact  that  he  has  the  possession, 
coupled  with  the  act  of  sale,  is  under  an  ex- 
press provision  of  the  Act  (§  13)  equiva- 
lent to  an  implied  warranty  of  title  in  the 
seller.  Hartley  v.  Rotman,  200  Mass.  372, 
86  N.  E.  903. 

In  Kirkpatrick  v.  Kepler,  164  Wis.  658, 
160  N.  W.  1047,  the  buyer  sought  to  recover 
the  amount  he  had  paid  the  seller  for  goods 
which  were  seized  by  a  bank  holding  ware- 
house receipts.  The  theory  of  the  action  was 
the  failure  of  consideration  and  a  breach  of 
warranty  of  title.  In  allowing  a  recovery  it 
was  said:  ''The  general  rule  is  well  estab- 
lished that  there  is  an  implied  warranty  of 
title  in  a  sale  of  chattels  in  possession  of  the 
seller  for  a  fair  price  where  a  contrary  in- 
tention is  not  shown  from  the  surrounding 
circumstances.  ...  No  such  condition 
of  possession  by  the  vendor  at  the  time  of 
sale  is  required,  so  that  that  does  not  affect 
application  of  the  rule  of  the  statute  and 
the  decisions  to  this  case."  The  court  fur- 
ther said:  "For  the  purposes  of  this  case 
it  may  be  considered  that  a  warranty  may 
have  been  given  by  the  defendants  in  one  or 
more  of  three  ways:  first,  by  an  express  oral 
warranty;  second,  by  an  affirmation  of  title 
to  be  found  in  the  language  of  the  under- 
taking given  by  the  defendants,  under  sec. 
1684t-12,  Stats.;  third,  an  implied  warranty 
under  the  provisions  of  sec.  1684 1-1 3,  Stats. 
.  .  .  Under  section  1684t-12  any  affirma- 
tion of  fact  by  the  seller  relating  to  the  goods 
is  an  express  warranty  if  the  natural  tenden- 
cy of  such  affirmation  or  promise  is  to  in- 
duce the  buyer  to  purchase  the  goods  and  if 
the  buyer  purchases  the  goods  relying  thereon. 
The  trial  court  evidently  construed  this  un- 
dertaking as  having  no  such  statement  of 
affirmation  of  fact  as  is  specified  in  the  pre- 
ceding section  of  the  statute.  There  is  lan- 
guage from  the  undertaking  considered  as  a 
whole  from  which  it  might  reasonably  be  con- 
strued that  the  defendants  positively  assert- 
ed ownership  of  this  cheese  in  themselves, 
viz.,  the  recitals  concerning  'all  persons  in- 
terested in  the  o\rnership  of  said  cheese* 
taken  in  connection  with  the  pretty  positive 
mark  of  identification  as  to  who  such  per- 
sons were,  shown  from  the  conceded  fact  that 
the  defendants  got  the  full  market  and  pur- 
chase price.  If  the  allegations  of  the  bond 
are  indefinite  or  ambiguous,  the  fact  of  tak- 
ing the  purchase  price,  to  which  of  course 
they  had  no  shadow  of  right  unless  they  had 


which  cannot  be  exercised  until  they  arrive.  ^  asserted  some  kind  of  ownership  in  the  cheese. 
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renders  the  language  used  a  clear  and  definite 
assertion  of  ownership  sufficient  to  meet  the 
call  of  the  statute.  The  plaintiff  testified 
that  he  relied  upon  the  defendant's  warranty 
in  making  the  purchase.  The  testimony,  how- 
ever,  heing  indefinite  and  uncertain  as  to 
what  particular  form  of  express  warranty 
was  meant  by  plaintiff,  and  the  jury  having 
negatived  the  making  of  any  oral  warranty, 
we  do  not  dispose  of  the  case  upon  this  phase 
of  it.  By  sub.  (1),  sec.  1684t-13,  it  is  pro- 
vided that  in  a  contract  of  sale,  unless 
a  contrary  intention  appears,  there  is  an 
implied  warranty  on  the  part  of  the  seller 
that  he  has  a  right  to  sell  the  goods.  By 
the  third  subdivision  of  the  same  section 
there  is  an  implied  warranty  that  the 
goods  shall  be  free  at  the  time  of  the  sale 
from  any  charge  or  incumbrance  in  favor 
of  any  third  person  not  declared  or  known 
to  the  buyer  before  or  at  the  time  when  the 
sale  is  made.  .  .  .  Under  the  pleadings 
and  testimony  it  is  safe  to  assume  that  the 
agreement  to  sell  was  oral  and  was  consum- 
mated by  plaintiff  paying  the  agreed  price 
to  defendants.  There  is  nothing,  therefore, 
shown  as  to  the  sale  itself  and  nothing  could 
be  reasonably  construed  from  the  language 
of  the  bond  indicating  'a  contrary  intention' 
to  the  implied  warranty  of  right  to  sell  the 
goods  fixed  by  sub.   (1),  sec.  1684t-13." 

VI.  Warranty  of  Quality, 

1.  In  General. 

Tlie  Uniform  Sales  Act  provides  (§  12) 
as  follows:  "Any  affirmation  of  fact  or  any 
promise  by  the  seller  relating  to  the  goods 
is  an  express  warranty  if  the  natural  ten- 
dency of  such  affirmation  or  promise  is  to 
induce  the  buyer  to  purchase  the  goods  and 
if  the  buyer  purchases  the  goods  relying 
thereon,  no  affirmation  of  the  value  of  the 
goods  nor  any  statement  purporting  to  be 
a  statement  of  the  seller's  opinion  only  shall 
be  construed  as  a  warranty." 

Under  that  provision  the  following  has 
been  held  to  be  sufficient  to  constitute  an 
express  warranty:  "They  are  in  good  order, 
like  new  machines.  Thev  are  in  first  class 
condition.  ...  I  will  give  you  a  handwrit- 
ing that  I  guarantee  for  a  year  they  are  in 
the  first  class  condition."  Debany  v.  Rosen- 
thal, 152  N.  Y.  S.  1043. 

Representations  made  by  the  owner  of  sec- 
ond hand  barges  in  the  course  of  negotia- 
tions for  their  sale  that  they  arc  in  good  and 
navigable  condition  and  not  out  of  repair, 
which  negotiations  finally  took  the  shape  of 
a  written  contract,  apparently  purporting  to 
contain  the  entire  agreement  between  the 
parties,  but  not  containing  the  representa- 
tions in  question,  has  been  held  not  to  h% 


available  to  the  buyer  as  a  warranty.  Mar- 
met  Coal  Co.  V.  People's  Coal  Co.  226  Fed. 
646,  141  C.  C.  A.  402,  the  court  saying  that 
"although  the  Ohio  Uniform  Sales  Act  pro- 
vides (G.  C.  f  8392)  that  'any  affirmation  of 
fact  or  any  promise  of  the  seller  relating  to  the 
goods  is  an  express  warranty  if  the  natural 
tendency  of  such  affirmation  or  promise  is  to 
induce  the  buyer  to  purchase  the  goods,  and 
if  the  buyer  purchases  the  goods  relying  there- 
on;' yet  the  rule  is  well  settled  that  a  parol 
representation  is  not  admissible  in  the  ab- 
sence of  fraud  or  mutual  mistakes,  when  the 
written  contract  purports  to  contain  the  en- 
tire agreement." 

Statements  by  the  vendor  of  a  motor  truck 
that  it  is  sound,  in  first  class  condition,  and 
will  last  four  years  are  not  mere  selling  ar- 
guments but  are  warranties  of  condition  and 
quality.  Rittenhouse,  etc.  Auto  Co.  v.  Kiss- 
ner,  129  Md.  102,  98  Atl.  361,  wherein  it 
was  said:  "The  rule  thus  declared  by  stat- 
ute has  long  been  recognized  and  applied  by 
this  court  as  a  principle  of  the  common  law. 
.  .  .  It  is  proven  in  this  case  that  the 
representations  alleged  in  the  declaration  did 
not  purport  to  be  statements  of  the  seller's 
opinion  only,  but  were  affirmations  of  fact 
relating  to  the  truck,  which  were  designed, 
and  naturally  tended,  to  induce  the  plaintiff 
to  purchase,  and  upon  which  he  definitely 
relied  in  the  transaction.  The  statement  that 
the  truck  would  last  four  years,  with  careful 
use,  was  not  a  mere  prediction  as  to  the 
length  of  its  service,  but  was  a  representa- 
tion as  to  its  capability  of  being  operated  for 
that  period.  There  was  no  denial  or  explana- 
tion by  the  defendants  of  the  statements  im- 
puted to  them  in  this  connection,  and  there 
is  nothing  to  alter  their  natural  import  or 
qualify  their  ordinary  legal  effect  as  warran- 
ties of  condition  and  quality." 

An  express  promise  as  to  material  and 
workmanship  of  certain  fixtures  contained  in 
specifications  in  a  contract  to  manufacture 
the  same,  may  constitute  an  express  war- 
ranty. Nelson  Co.  v.  Silver,  160  App.  Div. 
445,  146  N.  Y.  S.  124,  reargummt  denied  161 
Apn.  Div.  889,  145  N.  Y.  8.  1135. 

Mere  "puffing"  or  "dealer's  talk"  does  not 
constitute  an  express  warranty,  nor  does  a 
statement  of  the  seller's  opinion  Thus  in 
a  sale  of  cheese,  the  use  of  the  word  "exeel- 
lont"  in  one  of  the  seller's  letters  does  not 
constitute  an  express  warranty  within  this 
section,  it  being  a  mere  characterization  op 
commendation  of  the  goods.  To  constitute 
such  a  warranty,  there  must  be  an  express 
and  direct  affirmation  of  the  kind,  character 
and  description  of  the  goods.  Maggioros  v. 
Edson,  164  N.  Y.  S.  377. 

"An  express  warranty,  which  is  an  affirma- 
tion of  fact  inducing  the  sale  (Sales  Act, 
St  1908,  e.  232,  §  12),  cannot  be  added  to  the 
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written  agreement  under  the  rule  permitting 
tn  agreement  by  parol,  which  ifl  collateral 
to  the  contract  and  on  a  distinct  subject, 
to  be  proved.*'  Glackin  T.  Bennett,  226  Mass, 
316,  115  N.  E.  490. 

2.  Sale  bt  Patent  ob  Tbadb  Nahk 

Section  15,  subdivision  4,  of  the  Uniform 
Sales  Act,  provides  as  follows:  "In  the  case 
of  a  contract  to  sell  or  a  sale  of  a  specified 
article  under  its  patent  or  other  trade  name, 
there  is  no  implied  warranty  as  to  its 
fitness  for  any  particular  purpose."  Under 
thai  provision  it  has  been  held  that  the 
fact  that  vacuum  cleaners  were  ordered 
and  purchased  by  their  specified  trade  name, 
under  which  the  plaintiflT  oflfered  them  in  the 
market,  precluded  the  claim  that  the  con- 
tract or  purchase  implied  a  warranty  of  fit- 
ness. Ohio  Electric  Co.  v.  Wisconsin-Minne- 
sota Light,  etc.  Co.  161  Wis.  832,  155  N.  W. 
112. 

So  where  goods  were  ordered  by  a  known 
trade  name  and  were  delivered  by  that  name, 
it  was  held  that  there  was  no  implied  war- 
ranty as  to  the  fitness  of  the  goods  for  any 
particular  purpose.  Sure  Seal  Co.  v.  Loeber, 
171  App.  Div.  226,  157  N.  Y.  S.  327.  And 
see  to  the  same  effect  Matteson  v.  Lagace, 
36  R.  I.  223,  89  Atl.  713;  Quemahoning  Coal 
Co.  V.  Sanitary  Earthenware  Specialty  Co. 
88  N.  J.  Ll  174,  95  Atl.  986. 

A  buyer  of  goods  may  show  that  a  war- 
ranty is  implied  by  virtue  of  a  custom  or 
usage  in  the  particular  business  under  an 
express  provision  of  the  act  (§  16,  subd.  6). 
Procter  v.  Atlantic  Fish  Co.  208  Mass.  361, 
94  X.  E.  281. 

In  the  absence  of  any  proof  that  there  was 
an  express  warranty  of  quality  or  condition 
of  goods  purchased,  or  any  implied,  and  there 
being  no  proof  of  any  usage  in  the  trade 
that  required  the  goods  to  be  of  any  particu- 
lar quality,  it  has  been  held  that  a  buyer  was 
not  entitled  under  the  act  to  an  allowance 
for  part  of  the  goods  returned  by  him. 
Brukenfeld  v.  Silver,  165  N.  Y.  S.  418. 

3.  Sale  bt  Sample. 

Cnder  the  provision  (§  16)  that  there  is 
an  implied  warranty  on  a  sale  by  sample  that 
the  bulk  shall  correspond  with  the  sample 
in  quality,  in  a  sale  by  a  dealer  of  vacuum 
cleaners  by  sample,  there  is  an  implied  war- 
ranty that  the  goods  shall  be  free  from  any 
defect  rendering  them  unmerchantable  which 
would  not  be  apparent  on  reasonable  exami- 
nation of  the  sample.  Regina  Co.  v.  Gately 
Furniture  Co.  171  App.  Div.  817,  157  N. 
Y.  S.  746,  affirming  154  N.  Y.  S.  888. 

Where  250  bags  of  potatoes  are  sold  the 
seller  stating  that  all  of  the  potatoes  are 
like  the  five  or  six  bags  opened  and  ex- 
vnined  by  the  buyer,  when  in  fact  the  bal- 


ance are  diaeased  and  unmerchantable  and 
that  fact  is  not  apparent  on  a  reasonable  ex- 
amination, but  is  known  to  the  seller,  the  sale 
is  by  sample  within  the  foregoing  provision. 
Stewart  v.  VoU,  81  N.  J.  L.  323,  79  Atl. 
1041. 

So  where  one  purchases  automobile  tires 
the  seller  representing  that  the  tires  shown 
are  fair  samples  of  the  lot,  there  is  an  im- 
plied warranty  that  the  bulk  corresponds  with 
the  sample.  M.  &  M.  Co.  v.  Hood  Rubber  Co. 
226  Mass.  181,  115  N.  £.  234.  See  also  Bor- 
den V.  Fine,  212  Mass.  425,  98  N.  E.  1073. 

The  implied  condition  that  goods  bought 
under  a  specified  commercial  description  shall 
conform  therewith  is  not  excluded  by  the 
fact  that  the  sale  is  by  sample  or  even  after 
an  inspection  of  the  bulk.  A  sample  is  looked 
on  in  such  a  case  as  a  mere  expression  of  the 
quality  of  the  article,  and  not  of  its  essential 
character,  and  notwithstanding  the  bulk  fair- 
ly agrees  with  the  sample,  yet,  if  the  bulk 
does  not  reasonably  answer  to  the  descrip- 
tion, the  seller  is  liable.  Lissberger  v.  Kel- 
logg, 78  N.  J.  L.  85,  73  Atl.  67. 

Where  a  buyer  informed  the  seller  that 
he  needed  bricks  of  a  uniform  shade  for  a 
certain  purpose  similar  to  the  brick  exhibit- 
ed, to  which  the  seller  stated  that  he  knew 
what  the  requirements  were  and  would  fur- 
nish bricks  accordingly,  it  was  held  that 
there  was  an  implied  warranty  that  the  bulk 
of  the  bricks  delivered  would  correspond  with 
the  sample.  Gascoigne  v.  Cary  Brick  Co. 
217  Mass.  302,  Ann.  Cas.  1917C  336,  104  N. 
£.  734. 

4.  Fttnesb  fob  Pabticulab  Pubposb. 

The  provision  of  the  Uniform  Sales  Act 
with  respect  to  an  implied  warranty  that  the 
goods  sold  are  fit  for  a  particular  purpose 
(§  16,  subd.  1)  is  as  follows:  "Where  the 
buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose 
for  which  the  goods  are  required,  and  it  ap- 
pears that  the  buyer  relies  on  the  seller's  skill 
or  judgment,  whether  he  be  the  grower  or 
manufacturer  or  not,  there  is  an  implied  war- 
ranty that  the  goods  shall  be  reasonably  fit 
for  such  purpose.  If  the  buyer  has  examined 
the  goods,  there  is  no  implied  warranty  as  re- 
gards defects  which  such  examination  ought 
to  have  revealed." 

In  Gearing  v.  Berkson,  223  Mass.  267,  111 
N.  £.  785,  L.R.A.1916D  1006,  it  was  held 
that  a  storekeeper  was  liable  in  damages  for 
having  selected  meat  at  the  request  of  the 
plaintiff's  wife,  who  paid  for  it  at  the  current 
price  for  sound,  wholesome  meat,  but  which 
in  fact  was  unwholesome,  whereby  she  was 
made  sick. 

In  Brought  v.  Redewill  Music  Co.  17  Ariz. 
893,  153  Pac.  285,  it  appeared  that  the  de- 
fendant purchased  a  musical  instrument  for 
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his  moving  picture  theatre  and  communicated 
his  purpose  to  the  seller,  who  represented 
that  it  would  give  satisfaction  and  fill  the 
place  of  an  orchestra.  It  was  held  that  the 
representation  constituted  as  a  matter  of  law 
a  warranty  that  the  Instrument  when  de- 
livered would  be  reasonably  fit  for  the  desig- 
nated purpose  in  view  of  the  fact  that  the 
defendant  relied  on  the  seller's  judgment  in 
that  respect. 

In  Marx  v.  Locomobile  Co.  of  America,  82 
Misc.  468,  144  N.  Y.  S.  937,  it  was  held  that 
where  the  purpose  for  which  a  truck  was  de- 
sired, was  made  known  to  the  manufacturer, 
there  was  in  the  absence  of  an  express  war- 
ranty in  the  contract  a  warranty  implied 
that  the  truck  would  be  reasonably  fit  for  the 
purpose  intended. 

On  the  purchase  of  a  dress  and  waist  from 
a  retailer,  there  is  no  implied  warranty  of 
fitness  which  will  protect  the  purchaser 
against  spots  appearing  in  the  waist  after 
washing,  or  against  "pulls"  in  the  dress  ma- 
terial. Bonwit  V.  Kinlen,  165  App.  Div.  361, 
150  N.  Y.  S.  966,  reversing  85  Misc.  C2,  147 
N.  Y.  S.  64,  wherein  the  court  said :  "We  are 
not  referred  to  any  English  decision  which 
goes  so  far  as  to  hold  that  in  a  sale  by  a 
dealer  there  is  any  -warranty  that  the  goods 
are  the  best  that  can  be  furnished  in  the  mar- 
ket at  the  price  paid  for  them,  or  that  the 
material  contained  in  a  given  article  is  the 
best  that  can  be  put  into  that  article  for  the 
price  at  which  it  is  to  be  sold.  Nor  have  we 
been  referred  to  any  case,  either  in  England 
or  in  this  country,  which  holds  that,  under 
any  act  resembling  our  statute,  the  dealer  can 
be  held  for  the  breach  of  an  implied  war- 
ranty, where  the  buyer  neither  discloses  any 
special  purpose  for  which  the  goods  purchased 
are  to  be  used,  nor  shows  reliance  upon  the 
dealer's  skill  or  judgment,  but  simply  claims 
that  the  goods  are  not  of  as  high  a  quality  as 
the  buyer  expected  to  get  for  the  amount  paid. 
We  believe  the  defendant  failed  to  bring  him- 
self within  the  provisions  of  the  statute,  and 
that  he  utterly  failed  to  support  the  defense 
which  he  had  pleaded." 

A  sale  of  meat  by  one  dealer  to  another 
does  not  carry  with  it  an  implied  warranty 
of  fitness  for  consumption.  Under  such  cir- 
cumstances, the  rule  of  caveat  emptor  applies, 
if  the  purchaser  has  had  an  opportunity  to 
inspect  the  meat,  the  act  providing  that  "if 
the  buyer  has  examined  the  goods,  there  is 
no  implied  warranty  as  regards  defects  which 
such  examination  ought  to  have  revealed." 
Baker  v.  Kamantowsky,  188  Mich.  569,  155 
N.  W.  430. 

In  Pentland  v.  Jacobson,  189  Mich.  339, 
155  N.  W.  468,  the  following  instruction  was 
held  to  be  proper :  "If,  on  the  other  hand,  he 
did  not  examine  the  potatoes,  then  he  is  en- 
titled to  rely  upon  the  implied  warranty  and 


upon  the  statement  made  by  the  plaintiff, 
and  it  would  be  his  duty,  after  having  found 
there  were  defects  in  the  potatoes,  if  he  so 
found,  to  notify  the  plaintiff  within  a  reaaon- 
able  time.  If  he  did  not  notify  the  plaintiff 
within  a  reasonable  time,  and  what  is  a  rea- 
sonable time  is  a  question  for  you  to  determine 
from  the  evidence,  then  he  would  be  held  to 
have  to  pay  for  the  potatoes.  If,  upon  the 
other  hand,  he  made  no  examination,  but  re- 
lied upon  the  warranty  that  they  were  fit  for 
food,  and  that  they  were  merchantable,  and 
afterwards  found  that  they  were  not  proper, 
were  not  merchantable,  and  within  a  reason- 
able time  notified  the  plaintiff  of  that  fact, 
then  he  would  not  be  required  to  pay  for  the 
potatoes.' " 

It  was  held  in  Bonwit  v.  Kinlen,  165  App. 
I>iv.  351,  150  N.  Y.  S.  966,  reversing  85  Misc. 
62,  147  N.  Y.  S.  54,  that  a  mere  purcliase  of 
an  article  from  a  retail  dealer  was  not  suffi- 
cient to  raise  a  presumption  that  the  buyer 
relied  on  the  skill  or  judgment  either  of  the 
seller  or  his  salesmen  within  the  section 
previously  quoted,  the  court  saying:  "So  to 
hold  would  wipe  out  the  whole  doctrine  of 
caveat  emptor  which  the  act  in  question  con- 
tains no  indication  of  legislative  intent  to 
accomplish." 

In  Leiter  v.  Innis,  138  N.  Y.  S.  636,  it 
was  held  that  the  fact  that  the  defendant 
knew  the  purpose  for  which  the  goods  were 
to  be  used,  did  not  imply  a  warranty  of  fit- 
ness, the  defendant  not  being  a  manufacturer. 
The  court,  however,  in  this  statement  of  the 
law,  did  not  refer  to  the  uniform  sales  act. 

VII.  Conditional  Sale. 

The  uniform  sales  act  contains  no  specific 
regulation  of  conditional  sales.  However,  sales 
of  that  kind  are  recognized  in  several  sec- 
tions, such  as  section  22  which  refers  to  cases 
where  "the  property  in  the  goods  has  been 
retained  by  the  seller  to  secure  performance 
by  the  buyer  of  his  obligations,"  and  section 
20  which  expressly  permits  such  a  reservation. 

"It  is  clear  that  conditional  sales  fall  with- 
in the  purview  of  uniform  sales  act."  Peuser 
V.  Marsh,  218  N.  Y.  505,  Ann.  Cas.  1918B 
913,  113  N.  E.  494,  affirming  167  App.  Div. 
604,  163  N.  Y.  S.  381.  So  it  was  said  in 
Dinsmore  v.  Maag-Wahmann  Co.  122  Md.  177, 
Ann.  Cas.  1916A  1270,  89  Atl.  309,  that  the 
"validity  of  these  so-called  conditional  sales 
where  the  contract  provides  that  the  title 
and  ownership  of  the  thing  sold,  although 
delivered  to  the  purchaser,  shall  not  vest  in 
him  until  the  purchase  price  therefor  is  paid, 
is  recognized  under  what  is  known  ns  the  Uni- 
form Sales  Act  (art.  83,  §§  22  and  39),  and 
their  validity  has  always  been  recognized  by 
this  court,  as  well  as  by  the  courts  of  many 
other  states  of  the  Union,  where  it  has  been 
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lield  that  such  contracts  are  not  unconscion- 
able,  and  that  they  do  not  in  any  way  oontra- 
vene  public  policy/' 

VIII.  Sale  on  Approval, 

The  section  of  the  Uniform  Sales  Act  deal- 
ing with  delivery  on  approval  (§19)  is  in 
part  as  follows:"  **When  goods  are  delivered 
to  the  buyer  on  approval  or  on  trial  or  on 
satisfaction  or  other  similar  terms,  the  prop- 
erty therein  passes  to  the  buyer — (a)  When 
he  signifies  his  approval  or  acceptance  to  the 
seller  or  does  any  other  act  of  adopting  the 
transaction."  In  construing  that  provision 
in  Ohl  V.  Bamet  Leather  Ck>.  87  N.  J.  L.  300, 
93  Atl.  715,  the  court  said:  'This  statute  is 
declaratory  of  the  common  law.  In  the  case 
under  consideration,  the  respondent,  within 
the  one  month  that  was  given  for  approval 
of  the  machine  by  the  terms  of  the  contract, 
rejected  it.  The  trial  judge,  in  disposing  of 
the  motion  to- direct  a  verdict  against  the 
plaintiff,  said :  'that  in  the  view  of  the  court, 
this  was  a  contract  of  sale,  on  approval,  under 
the  above  uniform  sales  act.'  This  disposi- 
tion of  the  case  by  the  trial  judge  in  directing 
a  verdict  against  the  plaintiff  for  the  value  of 
the  embossing  machine  was  not  error,  under 
the  statute  or  at  common  Jaw,  the  title  to 
the  embossing  press  did  not  pass  to  the  buyer, 
the  sale  being  on  approval  for  one  month,  the 
respondent  did  nothing,  according  to  the 
terms  of  the  statute,  'adopting  the  transac- 
tion,' but  on  the  contrary  signified  its  rejec- 
tion of  the  machine  within  the  month.  In 
Columbia  Rolling  Mill  Go.  v.  Beckett  Foun- 
dry, etc.  Co.  56  N.  J.  L.  391,  26  Atl.  888, 
the  rule  of  law  is  stated  thus:  'When  goods 
are  manufactured  or  sold,  and  delivered  sub- 
ject to  approval,  it  is  incumbent  on  tlie  pur- 
chaser, unless  he  approves,  to  express  dis- 
approval within  a  reasonable  time  or  within 
the  time  limited  by  the  contract.'  That  is 
vhat  the  buyer  did  in  this  case,  expressed  his 
disapproval  within  the  one  month  limited  by 
the  contract." 

So  it  was  held  in  Dinsmore  v.  Rice,  128 
Md.  209,  07  Atl.  637,  affirmijig  124  Md.  276, 
92  Atl.  847,  that  the  defendant  was  liable  for 
the  price  of  a  horse  which  he  took  on  trial 
on  a  Tliursday,  agreeing  to  accept  or  reject 
it  by  the  following  Monday,  but  did  neither 
before  the  horse  died  on  the  following  Wed- 
nesday. 

But  it  is  not  the  intent  of  the  foregoing 
section  to  enforce  a  sale  where  the  goods  are 
merely  delivered  on  trial.  Thus  where  lamps 
were  delivered  to  a  prospective  buyer  on  a 
thirty  days'  trial  with  no  promise  by  the 
buyer  to  purchase  them  if  they  were  satis- 
factory, it  was  held  that  there  was  not  a  sale 
on  approval.  Fox  v.  Proctor,  160  App.  Div. 
712, 145  N.  Y.  S.  709.    8o  agreonent  to  send 


a  machine  together  with  a  man  to  instruct  the 
buyer  in  its  operation  and  care,  giving  her 
thirty  days  in  which  to  try  it,  and  the  buyer 
to  pay  the  agreed  price  if  the  machine  was 
satisfactory,  otherwise  to  return  it,  has  been 
lield  to  be  neither  an  agreement  for  a  present 
sale  nor  a  definite  agreement  for  an  absolute 
sale  in  the  future.  Isaacs  v.  Macdonald,  214 
Mass.  487,  102  N.  £.  81. 

A  seller  sending  out  goods  for  trial  with 
the  option  to  purchase  them  at  an  agreed 
price  does  so  largely  at  his  own  risk,  for  an 
innocent  purchaser  dealing  with  the  person 
in  possession  of  the  property  will  be  protected 
by  the  provision  of  the  act  (§  24)  that 
''where  the  seller  of  goods  has  a  voidable  title 
thereto,  but  this  title  has  not  been  avoided  at 
the  time  of  the  sale,  the  buyer  requires  a  good 
title  to  the  goods,  provided  he  buys  them 
in  good  faith,  for  value,  and  without  notice 
of  the  seller's  defect  of  title."  Neal,  etc.  Co. 
V.  Tarby,  99  Misc.  380,  163  N.  Y.  S.  676, 
wherein  it  appeared  that  the  seller  sent  a 
yictrola  to  a  customer  for  trial  with  the 
option  to  buy  it  and  the  latter  sold  it  to  a 
third  person  who  in  good  faith  paid  a  valu- 
able consideration  therefor.  It  was  held  that 
the  seller  could  not  recover  possession  of  the 
property  from  the  third  person  who  acquired 
a  good  title  under  section  24  just  quoted  and 
section  48  providing  that  an  act  by  a  pur- 
chaser inconsistent  with  the  ownership  of  the 
seller  constitutes  an  acceptance  of  goods. 

IX.  Blaee  of  Delivery* 

The  Act  (§43)  provides  that  apart  from 
"contract  express  or  implied  or  usage  of  the 
trade  to  the  contrary  the  place  of  delivery  is 
the  seller's  place  of  business  if  he  have  one 
and  if  not  his  residence,  but  in  case  of  a 
contract  to  sell  or  a  sale  of  specific  goods 
which  to  the  knowledge  of  the  parties  when 
the  contract  on  the  sale  was  made  was  in  some 
other  place  then  that  place  is  the  place  of 
delivery."  See  Dordoni  v.  Hughes,  83  N.  J. 
L.  355,  85  Atl.  353;  Lenders  v.  Fahlberg 
Saccharine  Works  of  America,  150  N.  Y.  S. 
635;  Schiff  v.  Winton  Motor  Car  Co.  90  Misc. 
590,  153  N.  Y.  S.  961. 

In  Gruen  v.  Ohl,  81  N.  J.  L.  626,  80  Atl. 
647,  the  court  said:  "In  the  present  case, 
there  was  no  special  agreement  as  to  the 
place  of  delivery.  The  contract  was  for  the 
sale  of  specific  goods  which  were  to  the  knowl- 
edge of  the  parties  in  the  A.  J.  Ellis  Company 
factory;  that  place  then  was  the  place  of 
delivery.  Since  the  goods  were  left  by  the 
vendor  at  the  place  of  delivery,  it  was  open' 
to  both  parties  to  claim  an  actual  delivery 
by  which  the  title  passed  to  the  vendee. 
Whether  a  delivery  was  thereby  effected  was 
a  question  depending  on  their  intent,  and 
both  parties  have  treated  the  case  as  if  there 
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was  no  delivery.  They  have  themselves  treated 
the  contract  as  an  executory  contract  of  sale 
— ^the  vendor  on  his  part  by  assuming  to  re- 
move the  goods  and  selling  them  as  his  own, 
and  the  vendee  by  bringing  this  suit  for  dam- 
ages for  breach  of  the  contract  instead  of  a 
suit  in  trover  or  replevin  for  the  goods.  Un- 
der an  executory  contract  of  sale,  delivery 
of  the  goods  and  payment  of  the  price  are 
concurrent  conditions,  unless  otherwise  agreed, 
and  the  seller  must  be  ready  and  willing  to 
give  possession  of  the  goods  to  the  buyer 
in  exchange  for  the  price,  and  the  buyer  must 
be  ready  and  willing  to  pay  the  price  in  ex- 
change for  the  possession  of  the  goods.  Sales 
Act,  §  42.  Before  either  party  can  put  the 
other  in  default  he  must  tender  performance 
on  his  part.  The  defendant  failed  to  tender 
delivery,  and  although  he  might  have  left 
the  goods  in  the  factory  and  treated  that  as 
a  delivery  upon  which  the  purchase  price 
would  become  due,  he  took  a  position  incon- 
sistent with  that,  and  thereafter  failed  to  put 
Ellis  in  default;  for  although  he  made  an 
unsuccessful  effort  to  demand  the  purchase 
price,  the  evidence  fails  to  show  an  offer  to 
deliver  the  press.  .  .  .  The  present  plain- 
tiff, before  he  could  maintain  an  action  was 
obliged  to  prove  a  breach  by  the  defendant 
and  since  no  time  for  delivery  was  fixed,  the 
defendant  was  entitled,  as  the  judge  charged, 
to  a  reasonable  time  within  which  to  make 
delivery.  Such  is  expressly  declared  to  be 
the  rule  by  the  statute  where  the  contract 
requires  the  seller  to  send  the  goods  to  the 
buyer.  Section  43  (2).  This  rule  is  applica- 
ble in  a  case  like  the  present,  where,  although 
the  goods  are  specific  goods  and  are  in  a 
certain  place  to  the  knowledge  of  the  parties 
at  the  time  of  the  contract,  under  section 
43  (1)  they  are  subsequently  removed  by  the 
seller.  Such,  too,  was  the  law  prior  to  the 
passage  of  the  act.  Willis.  Sales,  §  451.  The 
defendant,  however,  without  trying  to  make 
a  delivery,  sold  the  goods  to  a  third  person. 
It  was  therefore  unnecessary  for  Gruen  to 
tender  the  purchase  price,  since  that  would 
have  been  as  the  judge  told  the  jury  an 
idle  ceremony." 

If  a  contract  to  sell  requires  the  seller  to 
deliver  the  goods  to  the  buyer,  or  at  a  particu- 
lar place,  property  therein  does  not  pass  to 
the  latter  until  the  goods  have  been  delivered 
or  reached  the  place  agreed  on.  Tims  in 
Westmoreland  Coal  Co.  v.  Syracuse  Lighting 
Co.  150  App.  Div.  323,  145  N.  Y.  S.  420,  jt 
appeared  that  the  seller  agreed  to  deliver  two 
boat  loads  of  coal  alongside  the  defendant's 
dock,  but  was  unable  to  get  closer  than  a 
few  hundred  feet  of  the  dock,  owing  to  the 
unloading  of  other  boats.  While  waiting  in 
the  canal,  the  boats  were  sunk  and  the 
coal  lost,  through  no  fault  of  the  seller.  The 
buyer  was  notified  of  the  arrival  of  the  coal 


before  the  accident  occurred,  and  entered  the 
arrival  on  his  books.  It  was  held  that  the 
property  in  the  coal  had  not  passed  to  the 
buyer  since  delivery  at  the  place  specified  in 
the  contract  was  a  part  of  the  seller's  obliga- 
tion. See  to  the  same  effect  llauptman  v. 
Miller,  94  Misc.  266,  157  N.  Y.  S.  1104. 

X.  Delivery  of  Wrong  Quantity, 

The  Uniform  Sales  Act  (§  44,  subd.  2)  pro- 
vides as  follows:  "Where  the  seller  delivers 
to  the  buyer  a  quantity  of  goods  larger  than 
he  contracted  to  sell,  the  buyer  may  accept 
the  goods  included  in  the  contract  and  reject 
the  rest,  or  he  may  reject  the  whole.  If  the 
buyer  accepts  the  whole  of  the  goods  so  de- 
livered, he  must  pay  for  them  at  the  contract 
rate."  Subdivision  3  of  the  same  section  gives 
the  buyer  the  same  choice  where  the  seller 
sends  him  the  goods  ordered,  mixed  with  the 
goods  of  a  different  description.  Thus  in 
Rock  Glen  Salt  Co.  v.  Segal,  229  Mass.  115, 
118  N.  £.  239,  wherein  it  appeared  that  the 
defendant  purchased  salt>  which  the  plaintiff 
shipped  by  rail  together  with  salt  of  another 
person,  and  the  railroad  company  tendered 
the  whole  of  the  goods  to  the  defendant  who 
would  have  had  to  advance  freight  charges  in 
excess  of  the  agreed  amount,  it  was  held 
that  there  was  not  a  sufficient  tender  of  per- 
formance of  the  contract. 

A  buyer  is  liable  for  the  contract  price  of 
a  part  of  the  goods  which  he  receives  knowing 
at  the  time  that  the  seller  will  not  deliver 
the  entire  shipment  pursuant  to  the  contract. 
Doxey  v.  Coates,  168  N.  Y.  S.  76.  And  see 
Kushman  v.  Crawford  Plummer  Co.  155  App. 
Div.  259,  150  N.  Y.  S.  886.  But  the  refusal 
of  a  buyer  to  accept  a  lesser  quantity  than 
called  for  in  the  contract  will  not  render  him 
liable  for  breach  of  contract,  the  Act  (§  44, 
subd.  1)  providing  that  "unless  otherwise 
agreed  the  buyer  of  goods  is  not  bound  to 
accept  delivery  thereof  by  instalments."  Bal- 
timore, etc.  R.  Co.  V.  Lowenstein,  171  App. 
Div.  137^  157  N.  Y.  S.  5. 

When  the  seller  delivers  the  goods  which 
he  contracted  to  sell,  mixed  with  goods  of  a 
different  description,  not  included  in  the  con- 
tract, the  buyer  may  accept  the  goods  which 
are  in  accordance  with  the  contract  and  re- 
ject the  rest,  or  may  reject  the  whole.  Pow- 
ers V.  Dodgson,  reported  in  full  post,  this 
volume,  at  page  422. 

XI,  Delivery    to    Carrier    on    Behalf    of 

Buyer, 

by  the  terms  of  the  Uniform  Sales  Act 
(§46)  a  delivery  to  a  carrier  for  transmission 
to  the  buyer  ordinarily  operates  to  pass  the 
title.  See  supra,  subdivision  III,  3.  Pacing 
of  Title — DeUvery  to  Carrier, 
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The  same  section  contains  a  provision  that 
ttnleas  otherwise  directed  by  the  buyer  the 
seller  must  make  such  contract  with  the  car- 
rier  on  behalf  of  the  buyer  as  may  be  reason- 
able, having  regard  to  the  nature  of  the  goods 
«od  the  circumstances  of  the  case.    In  Miller 
V.  Harvey,   221   N.   Y.   54,   116   N.   E.   781, 
affirming  166   App.  Div.   909,  150  N.  Y.  8. 
1097,  wherein  it  appeared  that  a  seller  of  an- 
tomobile  tires  shipped  them  by  express  with- 
out declaring  their  value  and  that  they  were 
lost  in  transit,  the  court  said:     "The  general 
rule  is  that  delivery  to  a  carrier  is  delivery  to 
a  buyer  (Sales  of  Goods  Act,  §  127,  subd.  1, 
Pers.  Prop.  Law,  as  amended  by  L.  1911,  ch. 
671;  Cons.  Laws,  ch.  41).    But  the  rule  has 
iU  exceptions    (Sales  of  Goods  Act,   §   100, 
Bubd.  5;  §  127,  subds.  2  and  3).     Only  one 
of  theni  will  be  considered.     By  section  127, 
subd.  2,  of  the  Sales  of  Goods  Act  it  is  pro- 
vided:     'Unless  otherwise  authorized  by  the 
buyer,  the   seller   must  Tuake  such  contract 
with  the  carrier  on  behalf  of  the  buyer  as  may 
be  reasonable,  having  regard  to  the  nature 
of  the  goods  and  the  other  circumstances  of 
the  case.    If  the  seller  omit  to  do  so,  and  the 
goods  are  lost  or  damaged  in  course  of  transit) 
the  buyer  may  decline  to  treat  the  delivery 
to  the  carrier  as  a  delivery  to  himself,  or  may 
hold  the  seller  responsible  in  damages/    The 
atatute  is  declaratory  of  the  rule  at  common 
law.    The  seller  must  not  sacrifice  the  buy- 
er's right  to  claim  indemnity  from  the  carrier. 
The  rule  was  declared  more  than  a  century 
ago  in  Clarke  ▼.  Hutchins,  14  East   (£ng.) 
475.     In  that  case  the  carrier  gave  notice 
that  it  would   not   be  answerable   for   any 
packages  abovo  £5  without  special  entry  of 
value.    The  seller  omitted  the  entry  and  was 
held  to  have  assumed  the  risk.     The  more 
modem  instance  is  a  recent  decision  of  the 
Supreme  Court  of  the  United  States    (Reid 
V.   American    Express    Co.    241    U.    S.    644, 
[36  S.  Ct,  712,  60  U.  S.  (L.  ed.)  1156]).    An 
agent  delivered  an  automobile  to  a  carrier  and 
accepted  a  bill  of  lading  by  which  liability 
was  limited  to  .$100.    The  acceptance  of  such 
a  limitation  was  held  to  be  a  breach  of  duty. 
.    .    .    Tested  by  these  principles,  the  plain- 
tiff s  case  must  fail.    He  limited  the*  carrier's 
liability  to  $50.     He  sacrificed  the  defend- 
ant's right  of  indemnity  to  the  extent  of  al- 
most one>half  of  the  value  of  the  shipment. 
He  did  this  when  full  indemnity  could  have 
been  procured  for  an  additional  payment  of 
ten  cents.     There  was  not  a  reasonable  pro- 
tection of  the  interests  of  his  principal.    The 
plaintifTs  argument,  if  sound,  would  require 
us  to  hold  that  the  acceptance  of  a  like  limi- 
tation would  be  reasonable  if  the  value  had 
been   $1000.     Precedent   and   reason    forbid 
that  conclvsioii.     The   i^ller   who  puts  the 
buyer  at  the  mercy  of  the  carrier  must  pro- 
cure the  buyer's  approval  or  assume  the  risk 
fciniFelf." 


XII,  Time  of  Payment, 

In  a  contract  for  the  manufacture  and  sale 
of  goods  under  the  act,  in  which  no  term  of 
credit  is  stipulated  for,  the  delivery  and  pay- 
ment are  concurrent  conditions.  Bridgeport 
Hardware  Mfg.  Corp.  v.  Bouniol,  89  Conn. 
254,  93  Atl.  674. 

A  condition  in  an  executory  contract  of 
sale  that  title  to  the  goods  is  to  remain  in 
the  seller  until  they  are  paid  for  is  not  waived 
under  section  20  of  the  act,  where  the  seller 
places  the  goods  in  a  freight  car  of  the  car- 
rier, which  car  is  selected  by  the  buyer,  and 
the  seller  notifies  the  carrier  of  the  terms 
of  payment.  By  subdivision  1  of  that  section 
it  is  provided  that  the  right  of  possession  or 
property  may  be  reserved  notwithstanding  the 
delivery  of  the  goods  to  the  buyer  or  to  a 
carrier  or  other  bailee  for  the  purpose  of 
transmission  to  the  buyer.  Wilson  v.  Inter- 
national R.  Co.  160  N.  Y.  S.  367. 

Where  goods  are  sold  to  be  paid  for  on  a 
day  certain  and  the  delivery  thereof  is  not 
to  precede  or  to  be  concurrent  with  payinent, 
but  is  to  await  shipping  directions  from  the 
purchaser,  the  obligations  of  the  parties  are 
independent,  and  come  within  the  rule  of 
subdivision  2  of  section  63  of  the  Act,  per- 
mitting the  seller,  on  the  buyer's  refusal  to 
pay  the  price  on  the  day  specified,  to  maintain 
an  action  for  the  price,  and  he  need  not  under 
such  circumstances  •  tender  delivery  of  the 
goods.  Gourd  v.  Healy,  176  App.  Div.  464, 
163  X.  Y.  S.  637.  And  see  Lipschitz  v.  Napa 
Fruit  Co.  223  Fed.  698,  139  C.  C.  A.  228. 

XIII,  Stoppage  in  Transitu, 

The  right  of  stoppage  in  transitu  in  case 
of  insolvency  of  the  buyer  is  expressly  granted 
by  the  Uniform  Sales  Act  (§  57) .  But  where 
goods  are  bought  and  paid  for  in  advance,  the 
contract  of  purchase  not  requiring  the  seller 
to  deliver  the  goods  at  any  particular  place, 
nor  requiring  the  seller  to  pay  the  freight  or 
cost  of  transportation y  a  delivery  to  a  carrier 
is  in  legal  contemplation  a  delivery  to  a 
buyer  and  the  right  of  stoppage  in  transitu 
does  not  exist.  (C^ode,  §  3426 ;  Uniform  Sales 
Act,  §  46.)  State  v.  Bayer,  93  Ohio  St.  72, 
112  N.  E.  197. 

Merchandise  is  not  in  transit  unless  it  has 
been  delivered  to  a  bailee  for  the  purpose  of 
transportation.  (Uniform  Sales  Act,  §  58.) 
Rummell  v.  Blanchard,  216  N.  Y.  348,  Ann. 
Cas.  1917D  109,  1 10  N.  E.  765,  affirming  167 
App.  Div.  654,  153  X.  Y.  S.  159.  In  that  case 
it  appeared  that  the  plaintiff  sold  a  quantity 
of  shellac  to  the  defendants  by  transferring 
and  indorsing  negotiable  warehouse  receipts 
to  the  latter,  the  goods  being  stored  at  the 
time  in  a  warehouse.  In  an  action  to  replevy 
the  goods  from  the  trustees  in  bankruptcy  of 
the  defendants  who  had  become  insolvent, 
it  was  held   that  the  right  of  stoppage  in 
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transitu  was  extinguished,  the  court  saying: 
"The  plaintiffs  insist  that  if  they  have  lost 
their  lien,  they  may  none  the  less  regain 
possession  by  the  exercise  of  the  right  of 
stoppage  in  transitu.  This  claim  need  not 
long  detain  us.  .  .  .  This  merchandise  was 
never  delivered  to  the  bailee  for  that  purpose 
(Williston  on  Sales,  §  524;  Personal  Prop- 
erty Law,  §  139).  Since  no  transit  was  ever 
begun,  there  was  none  to  intercept.  It  is 
true  that  the  possession  of  the  ba\lee  was 
transformed  from  a  possession  for  the  ac- 
count of  one  bailor  into  a  possession  for  the 
account  of  another.  If  this  change  of  the 
bailee's  relation  could  be  deemed  equivalent  to 
a  transit  of  the  merchandise,  the  same  act 
which  marked  the  beginning  of  the  transit 
marked  also  its  end.  We  may  concede  that 
while  merchandise  is  still  in  course  of  trans- 
portation, the  right  of  stoppage  may  be  exer- 
cised against  warehousemen  as  well  as 
against  carriers.  .  .  .  The  warehouseman, 
in  such  circumstances,  is  an  intermediary  in 
the  process  which  culminates  in  delivery. 
But  where  that  process  has  been  completed, 
and  the  warehouseman  has  undertaken  to 
keep  the  goods  as  agent  of  the  vendee,  the 
merchandise  is  then  at  rest,  and  the  right 
of  stoppage  is  extinguished."  See  also  North- 
em  Grain  Co.  v.  Wiffler,  168  App.  Div.  95, 
153  N.  Y.  S.  723. 

XIV,  Loss  of  Vendor's  Hen. 

With  the  transmutation  of  possession,  the 
vendor's  lien  is  at  an  end  (Uniform  Sales  Act, 
§  54).  Rummell  v.  Blanchard,  216  N.  Y.  348, 
Ann.  Cas.  1917D  109,  110  N.  E.  766,  affirm- 
ing 167  App.  Div.  664,  153  N.  Y.  S.  159.  In 
that  case  it  appeared  that  a  vendor  of  goods 
stored  in  a  warehouse  sold  the  same  by  in- 
dorsing negotiable  warehouse  receipts  to  the 
purchasers,  who,  before  they  obtained  the 
merchandise,  became  insolvent.  It  was  held 
that  the  vendor  could  not  replevy  the  goods, 
his  lien  having  been  lost  by  negotiating  the 
warehouse  receipts. 

A  purchaser  who  pursuant  to  a  contract  has 
a  right  to  return  the  unsold  goods  and  receive 
a  certain  price  therefor  is  under  the  Act 
(§56)  an  unpaid  seller  and  does  not  lose  his 
lien  by  reason  of  having  sued  and  procured 
judgment  for  the  price  thereof.  Capuano  v. 
Italian  Importing  Go.  89  Misc.  449,  151  N. 
Y.  S.  994. 

XV.  Sale  by  Another  than  Oumer. 

Section  23  of  the  Uniform  Sales  Act  pro- 
vides as  follows :  "Where  goods  are  sold  by  a 
person  who  is  not  the  owner  thereof,  and  who 
does  not  sell  tliem  under  the  authority  or  with 
the  consent  of  the  owner,  the  buyer  acquires 
no  better  title  to  the  goods  than  the  seller  had, 
unless  the  owner  of  the  goods  is  by  his  conduct 


precluded  from  denying  the  seller's  authority 
to  sell."  Although  the  term  "'goods"  in  this 
section  has  a  very  extensive  meaning  it  has 
been  held  not  to  include  a  car  in  the  posses- 
sion of  a  chauffeur.  Canalcs  v.  Earl,  168 
N.  Y.  S.  726.  In  that  case  it  appeared  that 
the  plaintiff  gave  his  car  to  his  chauffeur  to  be 
shipped  to  him  in  Cuba,  but  the  latter  sold 
the  car  and  pocketed  the  proceeds.  In  an 
action  for  conversion  against  a  subsequent 
purchaser  of  it,  the  latter  contended  that  the 
plaintiff  must  suffer  the  loss  having  placed 
the  chauffeur  in  a  position  to  perpetrate  the 
wrong.  It  was  held  that  the  doctrine  of 
equitable  estoppel  did  not  apply,  and  that  the 
exhibiting  of  a  consular  invoice  by  the  chauf- 
feur to  the  defendant's  vendor  at  the  time 
of  the  sale  of  the  car  was  sufficient  to  place 
the  latter  on  his  guard. 

XVI.  Statute  of  Frauds. 

A  memorandum  signed  by  a  broker  ad- 
dressed to  the  buyer  wherein  he  confirmed  the 
sale  of  certain  cars  of  potatoes  sold  to  him, 
has  been  held  to  be  sufficient  to  satisfy  the 
requirements  of  the  Uniform  Sales  Act  which 
provides  (§  4  as  enacted  in  Massachusetts) 
as  follows :  "A  contract  to  sell  or  sale  of  any 
goods  or  choses  in  action  of  the  value  of 
$500  or  upwards  shall  not  be  enforceable  by 
action  unless  the  buyer  shall  accept  part  of 
the  goods  or  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  contract, 
or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  of 
sale  be  signed  by  the  party  to  be  charged  or 
his  agent  in  that  behalf."  Roach  v.  Lane, 
226  Mass.  698,  116  N.  £.  470. 

XVII.  Remedies  of  Seller. 

1.  On  Buyee's  Refusal  to  Accept. 

Under  the  uniform  sales  act,  the  seller  has 
the  choice  of  three  remedies  on  the  buyer's 
refusal  to  accept  the  goods.  ( 1 )  He  may  store 
or  retain  the  property  for  the  vendee,  and  sue 
for  the  contract  price.  ( 2 )  He  may  keep  the 
goods  and  recover  the  excess  of  the  contract 
price  over  and  above  the  market  price  at 
the  time  and  place  of  delivery.  (3)  He  may 
sell  them  at  the  vendee's  risk  and  sue  the 
vendee  for  the  difference  between  the  contract 
price  and  the  price  obtained  at  that  sale. 
Rylance  v.  James  Walker  Co.  129  Md.  475,  99 
Atl.  597. 

Under  section  63  of  the  Act  an  unpaid  seller 
in  possession  of  the  goods  which  the  buyer 
refuses  to  receive  may  maintain  an  action 
for  the  price,  although  the  title  has  not 
passed,  if  the  property  "cannot  readily  be 
resold  at  a  reasonable  price,  and  if  the  provi- 
sions of  section  64  are  not  applicable,"  on 
notifying  the  buyer  that  he  holds  the  goods 
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as  bailee  for  the  buyer.    United  Machinery  Co. 
▼.  Etzel,  89  Conn.  336,  94  Atl.  356. 

Where  the  parties  rescind  a  sale  by  mutual 
consent,  the  seller  cannot  thereafter  under 
section  63  of  the  Act  maintain  an  action  for 
the  price,  though  the  goods  are  not  readily 
resaleable,  and  the  rescission  was  induced 
by  the  fraudulent  representations  of  the 
buyer.  Friedner  v.  Schoeck,  163  X.  Y.  S.  150. 
Subdivision  2  of  section  63  provides  as  fol- 
lows: "'Where  under  a  contract  to  sell  or 
a  sale,  the  price  is  payable  on  a  day  certain, 
irrespective  of  delivery  or  of  transfer  of  title, 
and  the  buyer  wrongfully  neglects  or  refuses 
to  pay  such  price,  the  seller  may  maintain* 
an  action  for  the  price,  although  the  property 
in  the  goods  has  not  passed,  and  the  goods 
have  not  been  appropriated  to  the  contract." 
It  was  held  in  (xourd  v.  Healy,  176  App.  Div. 
464, 163  N.  Y.  S.  637,  that  the  seller  of  wine 
could  sue  to  recover  the  purchase  price  with- 
out tendering  delivery  of  the  goods,  where  by 
the  terms  of  the  agreement  the  buyer  was  to 
pay  on  a  day  certain  and  the  seller  was  to 
deliver  /iccording  to  the  former's  instructions. 
To  the  same  effect  see  Lipschitz  v.  Napa 
Fruit  Co.  223  Fed.  698,  139  C.  C.  A.  228. 

In  Mosler  Safe  Co.  v.  Brenner,  100  Misc. 
lar,  1G5  N.  Y.  iS.  336,  it  appeared  that  the 
defendant  agreed  to  purchase  a  safe  from  the 
plaintiff  at  an  agreed  price,  payable  in  instal- 
ments,-Uie  contract  providing  that  title  should 
remain  in  the  plaintiff  until  the  completion 
of  payment.  In  an  action  for  the  price,  the 
defendant  having  given  notice  that  he  would 
refuse  to  accept,  the  court  said:  "Under  the 
I'onimon  law  of  this  state  the  plaintiff  we 
think  would  have  been  entitled  to  a  judgment 
for  the   price.     .      .  But  the   law   was 

changed  by  the  adoption  of  the  Sales  Act 
.  .  .  §§  144,  145  .  .  .  ,  since  which 
time  the  seller  may  maintain  an  action  for 
the  price  only  where  the  goods  'cannot  readily 
be  resold  for  a  reasonable  price,'  and  then 
only  wiien  the  seller  notifies  the  buyer  'that 
the  goods  are  thereafter  held  by  the  seller 
as  bailee  for  the  buyer.*  Here  no  proof  was 
made  of  such  notice,  or  of  inability  to  resell 
it  a  reasonable  price.  .  .  .  It  is  plain, 
therefore,  that  upon  this  record  no  action 
for  tlie  price  lies." 

In  Hartley  Co.  v.  Lee,  87  N.  J.  L.  19,  93 
Atl.  78,  it  appeared  that  the  plaintiff  installed 
a  heating  apparatus  in  the  defendant's  house 
pursuant  to  a  contract  wherein  title  was  re- 
ined until  the  latter  paid  for  it.  He  paid 
a  portion  of  the  purchase  price,  and  on  his 
refusal  to  pay  the  balance  the  plaintiff 
brought  an  action  and  recovercKl  judgment 
therefor.  In  affirming  the  judgment  the  court 
said:  **The  theory  of  the  defendant  la  that 
aa  title  did  not  pass,  although  the  heating 
apparatus  was  in  the  house,  the  only  remedy 
of  the  plaintiff  was  for  breach  of  an  executory 
contract.    Whether  this  is  to  be  regarded  as 


a  working  contract  of  sale  strictly  so  called 
is  of  no  importance.  Assuming,  in  the  de- 
fendant's favor,  that  it  was  a  contract  of 
sale,  the  law  is  settled  adversely  to  his  con- 
tention. It  is  dealt  with  by  Williston  at 
section  579  of  his  treatise  on  Sales,  and  is 
within  the  rule  of  section  63  of  the  Sales  Act, 
c.  s.  4662.  It  is  also  the  logical  result  of 
our  decision  in  American  Soda  Fountain  Co. 
V.  Vaughn,  69  N.  J.  L.  582,  55  Atl.  54.  As 
Prof.  Willston  says:  *No  satisfactory  solu- 
tion of  the  rights  of  the  parties  in  such  a 
transaction  can  be  found  without  observing 
that  the  essential  character  of  the  transaction 
is  the  same  as  that  of  an  absolute  sale  with 
a  mortgage  back.' " 

Goods  ordered  by  a  buyer  and  shipped  to 
him,  but  which  he  refuses  to  accept,  cannot 
be  the  basis  of  an  action  for  the  contract 
price,  where  the  seller  receives  them  back 
without  notifying  the  buyer  that  it  holds 
them  as  the  latter's  bailee,  as  is  required  by 
the  act.  Home  Pattern  Co.  v.  W.  W.  Mertz 
Co^  86  Conn.  494,  86  Atl.  19,  affirmed  in  8B 
Conn.  22,  90  Atl.  33.  But  if  the  buyer  refuses 
to  receive  the  goods,  and  the  seller  declines 
to  permit  him  to  cancel  the  order,  but  ships 
the  goods  by  carrier  to  him,  and  notifies  him 
that  the  goods  are  in  the  carrier's  hands  sub- 
ject to  his  order,  it  is  a  full  compliance  with 
the  statutory  requirement  and  ample  notice 
to  the  buyer  that  the  seller  holds  the  goods  as 
bailee  for  the  buyer.  Illustrated  Postal  Card, 
etc.  Co.  v.  Holt,  85  Conn.  140,  81  Atl.  1061. 

A  resale  of  goods  by  the  seller  to  a  third 
person  after  the  buyer  has  refused  to  accept 
them  will  not  prevent  the  seller  from  re- 
covering the  difference  between  the  contract 
price  and  the  resale  price.  Urbansky  y.  Ku- 
tinsky,  86  Conn.  22,  84  Atl.  317,  wherein  it 
was  said:  "Although  the  property  in  goods 
sold  has  passed  to  the  buyer,  if  the  goods 
have  not  been  actually  removed,  the  unpaid 
seller  in  possession,  even  though  his  posses- 
sion be  that  of  agent  or  bailee  for  the  buyer, 
has  a  lien  on  the  goods  for  the  purchase 
price.  Sales  Aet,  §§  53,  54  and  63  (Public 
Acts  of  1907,  pp.  779,  782) ;  Elliott  on  Sales 
557;  Benjamin  on  Sales  (7th  ed.)  §  767. 
Such  lien  may  be  enforced  by  the  yendor  by 
a  resale  of  the  goods,  after  the  vendee's  de- 
fault of  payment  for  an  unreasonable  time; 
and  if,  upon  a  fair  and  proper  resale,  less 
than  the  original  contract  price  is  realized 
the  vendor  may  recover  the  balance  of  the 
purchase  price  from  the  first  vendee.  Sales 
Act,  §  60  (Public  Acts  of  1907,  p.  781)  ; 
Elliott  on  Sales  593,  697,  note  4.  Such  differ- 
ence was  the  amount  of  the  verdict  in  the 
present  case.  Under  our  statute,  the  vendor 
does  not  lose  such  lien  by  bringing  an  action 
for  the  price  of  the  goods.  Sales  Act,  §  66 
(Public  Acts  of  1907,  p.  779).  Such  a  resale 
does   not   rescind   the   original   sale,   but   is 
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consistent  with  the  title  being  in  the  vendee; 
nor,  as  we  have  shown,  does  the  vendor,  by 
such  fair  resale,  lose  his  right  of  action 
against  the  first  vendee  for  such  part  of  the 
original  purchase  price  as  remains  unpaid 
after  applying,  in  part  payment  thereof,  the 
avails  of  the  resale.  Elliott  on  Sales,  548, 
551;  Benjamin  on  Sales  (7th  ed.),  §  782; 
Sales  Act,  §  60  (Public  Acts  of  1907,  p.  781). 
Such  sale  is  in  the  nature  of  a  foreclosure  of 
a  lien  held  to  secure  the  payment  of  the  pur- 
chase price." 

2.  On  Dbsteuction  op  Goods. 

Section  22  of  the  Uniform  Sales  Act  pro- 
vides as  follows:     "'Unless  otherwise  agreed, 
the  goods  remain  at  the  seller's  risk  until  the 
property  therein  is  transferred  to  the  buyer, 
but  when  the  property  therein  is  transferred 
to  the  buyer  the  goods  are  at  the  buyer's  risk 
whether  the  delivery  has  been  made  or  not, 
except  that  (a)  where  delivery  of  the  goods 
has  been  made  to  the  buyer,  or  to  a  bailee 
for  the  buyer,  in  pursuance  of  the  contraJet, 
and  the  property  in  the  goods  has  been  re- 
tained  by  the  seller  merely  to   secure  per- 
formance  by   the   buyer   of   his    obligations 
under  the  contract,  the  goods  are  at  the  buy- 
er's risk  from  the  time  of  such  delivery.*** 
The  question  presented  in  O'Neill-Adams  Co. 
v.   Eklund,  89   Conn.  232,  93  Atl.  524,  was 
whether  there  could  be  a  recovery  for  a  piano 
sold  and  delivered  on  condition  that  the  title 
should  not  pass  until  full  payment  had  been 
made  therefor,  when,  without  fault   of  the 
purchaser,  it  was  destroyed.    In  deciding  that 
the  purchaser  was  liable  for  the  price  the 
court  said:     "There  is  some  confiitit  of  au- 
thority on  the  right  of  a  vendor,  who  retains 
title  to  the  property  until  the  pajnnent  of 
the  purchase  money,  to  recover  the  amount 
unpaid  when  the  property  has  been  destroyed 
without  the  fault  of  the  vendee.     The  sales 
act,    ...     is  decisive  of  the  present  one. 
The  piano  therein  referred  to  was  delivered 
to  the  defendant  under  the  terms  of  the  con- 
tract.    The  defendant's  promise  to  pay  was 
absolute  and  unconditional.    It  is  not  suggest- 
ed that  he  did  not  obtain  just  what  be  bar- 
gained  for.     Eklund    [the  vendee]    had  ob- 
tained the  possession  of  the  property  with  the 
right  to  acquire  a  perfect  title  by  payment 
of  the  price  agreed  upon.    The  fact  that  the 
property  was  destroyed  while  in  his  custody 
and  before  payment  of  the  amount  due,  did 
not  relieve  him  of  payment  of  the  price  agreed 
on.    The  seller  had  done  all  he  was  bound  to 
do,  except  to  receive  the  purchase  price.    The 
vendee  had  obtained  all  that  he  was  to  re- 
ceive from  the  vendor   in  consideration  of 
the  payments  which  he  had  agreed  to  make 
for    the    property.      Burnley    v.    Tufts,    66 
Miss.  48,  5  So.  627,  14  Am.  St.  Rep.  640. 


Professor  Williston  on  this  provision  states: 
'When  goods  were  delivered  to  the  buyer  but 
title  is  retained  by  the  seller  until  the  prioa 
is  paid,  the  buyer  immediately  acquires  the 
right  to  use  the  goods  as  his  own,  and  has  in- 
deed exactly  the  same  power  over  them,  and 
right  in  regard  to  them,  that  he  would  have 
if  he  had  bought  them,  and  mortgaged  them 
back  to  secure  the  price.    The  time  for  pay- 
ment in  such  sales  frequently  extends  over 
months    and   sometimes   over   years.      It   is 
necessarily  to  be  expected  by  the  parties  that 
the  goods  will  deteriorate  during  this  period, 
and,    nevertheless,    that    the    buyer    will    be 
'bound  to  pay  the  price.     It  seems  properly 
to  follow  that  if  the  goods  are  accidentally 
destroyed  or  injured,  the  buyer  must  stand 
the  loss;  that  he  must  pay  the  price  in  full 
at  the  time  agreed.     The  decisions  upon  the 
point  are  in  conflict,  but  the  weight  of  au- 
thority  sustains   the   view    here    expressed.' 
.     .     .    It  is  true,  as  the  defendant  contends, 
that  the  title  to  the  property  remained  in  the 
vendor,  but  it  is  also  apparent  that  it  was 
for  no  other  purpose  than  to  secure  perform- 
ance for  the  purchaser's  obligations.     It  is 
immaterial,  for  the  purpose  of  this  case,  to 
determine   whether   or   not  this  transaction 
should  be  considered  as  a  mortgage  or  a  con- 
ditional sale.    One  of  the  controlling  features 
presented  in  the  controversy  is  that  the  con- 
tract contains  an  absolute  and  unconditional 
promise  to  pay,  which  has  not  been  performed, 
when  it  must  be  conceded  that  there  is  no 
default  in   any  of  the  vendor's  obligations. 
That  portion  of  the  sales  act  herein  before 
noticed  is  not  in  derogation  of  the  principles 
of  the  common  law  announced  in  several  de- 
cisions by  this  court." 

It  was  held  in  Rock  Glen  Salt  Co.  v.  Segal, 
229  Mass.  115,  118  N.  E.  239,  that  the  buyer 
of  goods  which  were  damaged  by  fire  while  in 
the  possession  of  the  carrier  was  not  liable 
for  the  price  where  they  were  shipped  by  the 
seller,  mixed  with  the  goods  of  another,  title 
never  having  passed  to  the  buyer  under  sec- 
tion 44  of  the  Act 

In  the  absence  of  evidence  that  the  seller 
has  reserved  the  property  in  the  goods  merely 
to  secure  performance  of  tlie  contract  by  the 
buyer,  as  provided  in  section  22  of  the  Act, 
the  buyer  will  not  be  liable  for  their  de- 
struction in  the  hands  of  the  carrier.  Ry- 
lance V.  James  Walker  Go.  120  Md.  475,  99 
Atl.  697. 

8.  Right  to  RuscmD  CoNra>CT. 

Section  65  of  the  Uniform  Sales  Act  pro- 
vides that  "where  the  goods  have  not  been 
delivered  to  the  buyer,  and  the  buyer  has 
repudiated  the  contract  to  sell  or  a  sale,  or 
has  manifested  his  inability  to  perform  his 
obligations  thereunder,  or  has  committed  a 
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material  breach  thereof,  the  seller  may  totally 
rebciud  the  contract  or  the  sale,  by  giving 
notice  of  his  election  so  to  do  to  the  buyer." 
It  has  been  held  in  an  action  by  the  seller  to 
recover  for  lost  profits  which  he  suffered  by 
reason  of  his  having  resold  the  goods  to  an- 
other, that  the  tender  of  the  goods  to  the 
buyer  coupled  with  a  condition  not  author- 
ized by  the  contract,  was  not  a  notice  of  the 
seller's  election  to  rescind  within  that  sec- 
tion. Rubber  Trading  Co.  v.  Manhattan 
Rubber  Co.  221  N.  Y.  120,  116  N.  B.  789,  r«- 
vtrsing  164  App.  Div.  477,  160  N.  Y.  S.  17. 
Whether  the  buyer  has  repudiated  the  con- 
tract under  such  circumstances  as  to  justify 
the  seller  in  rescinding,  was  held  to  be  a 
question  for  the  jury  in  Wetkopaky  v.  New 
Haven  Gas  Light  Co.  90  Conn.  280,  96  AtL 
950,  wherein  the  court  said:  "A  vendor  is 
not  bound  to  await  the  expiration  of  the  pe- 
riod in  which  the  contract  was  to  be  per- 
formed, when  the  other  party  had  definitely 
and  unqualifiedly  repudiated  it.  Under 
such  circumstances  the  vendor  may  elect  to 
accept  such  repudiation  as  an  anticipatory 
breach  by  rescinding  the  agreement."  See 
to  the  same  effect  Churchill  Grain,  etc.  Co.  T* 
Xewton,  88  Conn.  130,  80  Atl.  1121. 

XV III.  Remedies  of  Buyer. 

1.  On  Bbbagh  of  Wabbantt. 

"To  insert  a  warranty  into  a  sale  is  merely 
to  add  a  collateral  or  subsiduary  promise  to 
the  same  contract.  Thus  the  Uniform  Sales 
Act  of  1913  (Pub.  Acts  1913,  p.  169,  §  69) 
is  merely  declaratory  of  the  common  law  when 
it  provides:  'Where  there  is  a  breach  of 
warranty  by  the  seller,  the  buyer  may,  at  his 
election:  (a)  Accept  or  keep  the  goods  and 
set  up  against  the  seller,  the  breach'  of  war- 
ranty by  way  of  recoupment  in  diminution 
or  extinction  of  the  price.' "  American 
Varnish  Co.  v.  Globe  Furniture  Co.  (Mich.) 
16.)  N.  W.  1050. 

The  right  of  the  buyer  under  the  foregoing 
section  to  recoup  in  diminution  or  extinc- 
tion of  the  price  applies  to  conditional  sales 
where  the  seller  retains  the  title,  as  well  as 
to  other  sales.  Peuser  v.  Marsh,  218  N.  Y. 
505,  Ann.  Cas.  1918B  913,  113  N.  E.  494, 
affimUng  167  App.  Div.  604,  153  N.  Y.  S.  381. 
So  it  was  said  in  construing  the  foregoing 
section  in  Shimel  v.  Williams  Oven  Mfg.  Co. 
93  Misc.  174,  156  N.  Y.  S.  1060 :  "At  common 
law  the  rule,  of  course,  was  well  settled  that, 
where  a  purchaser  sought  to  keep  the  chattel 
and  recover  in  an  action  for  damages  on  the 
warranty,  such  action  could  not  be  main- 
tained until  the  title  to  the  article  was  in 
the  purchaser.  As  has  been  shown,  the  ac- 
tions at  bar  were  actions,  not  for  damages, 
but  for  the  recovery  of  the  purchase  price, 
baaed  on  a  theory  of  a  rescission  of  the  con- 


tract, and  there  is  a  clear  distinction  on  that 
ground.  In  the  case  at  bar,  as  the  entire 
purchase  price  had  not  been  paid  on  the 
[goods]  and  as  [they  word]  sold  under  a  con- 
ditional bill  of  sale,  title,  of  course,  had  not 
passed  to  the  plaintiff.  Whether  at  common 
law  a  purchaser  could  rescind  the  contract 
and  maintain  an  action  for  the  amount  al- 
ready paid  on  account  of  the  purchase  price, 
even  where  the  article  was  sold  upon  the  con- 
dition that  title  should  not  pass  until  the 
full  payment  of  the  purchase  price,  it  is  not 
necessary  now  to  decide.  By  the  Personal 
Property  Law  it  is  provided  as  follows: 
'Sec.  150.  Remedies  for  Breach  of  War- 
ranty. 1.  Where  there  is  a  breach  of  war- 
ranty by  the  seller,  the  buyer  may,  at  his 
election  .  .  .  (d)  rescind  the  contract  to 
sell  or  the  sale  and  refuse  to  receive  the 
goods,  or  if  the  goods  have  already  been  re- 
ceived, return  or  offer  to  return  them  to  the 
seller  and  recover  the  purchase  price  or  any 
part  thereof  which  has  been  paid.'  It  is  clear 
from  the  above-quoted  section  that  an  action 
may  be  brought  on  the  theory  of  a  rescission 
of  the  contract  and  for  a  recovery  of  the 
amount  paid  on  account  of  the  purchase  price, 
whether  the  sale  is  an  absolute  or  a  condi- 
tional one."  See  to  the  same  effect  Lewis- 
town  Foundry,  etc.  Co.  v.  Hartford  Stone  Co. 
92  Ohio  St.  76,  110  N.  E.  515;  Lissberger  v. 
Kellogg,  78  N.  J.  L.  85,  73  Atl.  67. 

On  a  breach  of  warranty  the  buyer  has  four 
distinct  courses  open  to  him  by  virtue  of  sec- 
tion 69  of  the  Act;  but  after  having  resorted 
to  and  adopted  one  of  these  courses  no  other 
remedy  may  thereafter  be  availed  of.  There- 
fore **by  giving  evidence  in  the  way  of  re- 
coupment in  the  first  suit,  the  present  appellee 
made  his  election,  and  having  so  elected,  was 
bound  by  it."  Impervious  Products  Co.  v. 
Gray,  127  Md.  64,  96  Atl.  1.  See  to  the  same 
effect  Boviard,  etc.  Mfg.  Co.  v.  Maitland,  92 
Ohio  St.  201,  110  N.  E.  749;  Interboro  Brew- 
ing Co.  v.  Independent  Consumers'  Ice  Co. 
83  Misc.  119,  144  N.  Y.  S.  820. 

In  Miller  v.  Zander,  85  Misc.  199,  147  N. 
Y.  S.  479,  it  was  held  that  on  discovery  by 
the  buyer  of  dMects  in  a  car  which  he  bought 
under  an  express  warranty,  two  courses  were 
open  to  him  by  virtue  of  section  69  of  the 
Uniform  Sales  Act  (N.  Y.  Personal  Property 
Law,  §  150;  McKinney's  Consol.  Laws,  Book 
40,  p.  246),  the  court  saying:  "He  could  re- 
turn the  car  and  plead  the  rescission  of  the 
contract  as  a  defense  to  the  action  for  its 
price  and  counterclaim  for  the  amount  al- 
ready paid,  or  he  could  keep  the  car  and 
counterclaim  for  damages.  But  these  defenses 
are  inconsistent  with  each  other  and  cannot 
both  be  sustained  in  the  same  action." 

Similarly  it  was  said  in  Gerli  v.  Mistletoe 
Silk  Mills,  80  N.  J.  L.  128,  76  Atl.  335, 
*Under  the  Sales  Act   (Pub.  Laws  1907,  p. 
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337,  §  60  (1)  d)  in  case  of  a  rescission  of  a 
contract  to  sell  or  a  sale,  the  buyer  is  entitled 
to  recover  the  price  or  any  part  thereof  which 
lias  been  paid;  and  this  remedy  is  made  ex* 
elusive  by  paragraph  (2)  of  the  same  section. 
It  is  a  logical  consequence  that  where  the 
purchase  price  has  not  been  paid,  the  buyer's 
only  remedy  in  case  of  rescission  is  to  with- 
liold  the  price.  ...  If,  however,  the  goods 
were  not  in  accordance  with  the  contract,  and 
the  defendant  had  accepted  them,  there  would 
still  be  open  the  remedies  allowed  for  breach 
of  contract.  The  defendant,  if  such  are  found 
to  be  the  facts  of  the  case,  had  the  option 
to  recoup  in  diminution  or  extinction  of  the 
purchase  price  or  to  maintain  a  distinct  ac- 
tion against  the  plaintiff  for  ftll  its  damages, 
including  loss  of  profits  and  expenses  to  which 
it  had  been  put.  Sales  Act,  §  69  (1),  (a) 
and  (b).  The  remedy  under  subdivision  (a) 
is  recoupment  in  the  strict  sense  of  that 
word,  and  involves  merely  an  abatement  of 
the  purchase  price  which  can  amount  to  the 
whole  purchase  price  only  where  the  goods 
are  worthless.  The  remedy  under  subdivision 
(b)  is  that  which  formerly  was  the  subject 
of  a  cross  action,  but  is  now  available  by  way 
of  counterclaim  under  section  105  of  the 
Practice  Act.  Pamph.  L.  1903,  p.  568.  This 
remcdv  is  inconsistent  with  the  claim  of  a 
rescission  of  the  contract,  and  at  the  trial  it 
will  be  necessary  for  the  defendant  to  elect 
whether  to  stand  upon  the  theory  of  a  rescis- 
sion and  abandon  its  claim  to  damages,  or  to 
abandon  the  claim  of  rescission  and  rely  upon 
the  contract  as  subsisting  and  insist  on  dam- 
ages for  the  breach.  If  it  adopts  the  latter 
course,  the  plaintiff  will  be  entitled  to  re- 
cover the  value  of  the  silk,  which  will  be  the 
full  purchase  price,  unless  the  defendant  es- 
tablishes that  it  was  of  inferior  quality,  in 
which  event  if  will  be  the  actual  value  as 
proved  (Sales  Act,  §  49;  Willis.  S.  §  488), 
from  which  may  be  deducted  such  loss  as  the 
defendant  may  prove  it  has  sustained  direct- 
ly and  naturally  resulting  in  the  ordinary 
course  of  events  from  the  breach  of  warranty." 

The  acceptance  by  the  buyer  of  goods 
which  are  sold  to  him  under  an  implied 
warranty  of  quality  does  not  as  a  matter  of 
law  release  the  seller  from  liability  for  a 
breach  of  the  warranty  under  section  49  of 
the  Act.  The  question  whether  the  warranty 
is  waived  by  the  buyer  is  one  of  fact.  Gas- 
coigne  v.  Gary  Brick  Go.  217  Mass.  302,  Ann. 
Gas.  1917C  336,  104  N.  E.  734;  Regina  Co. 
V.  Gately  Furniture  Go.  171  App.  Div.  817, 
157  K.  Y.  S.  746,  affirmitig  154  N.  Y.  S.  888; 
Interboro  Brewing  Co.  v.  Independent  Con- 
sumers' Ice  Go.  93  Misc.  24,  166  N.  Y.  S. 
410. 

The  duty  of  the  purchaser  to  return  the 
property  promptly,  on  a  breach  of  the  seller's 
warranty,  is  recognized  by  the  provision  of 


the  Act  ( §  48)  that  a  buyer  is  deemed  to  have 
accepted  the  goods  when,  after  the  lapse  of  a 
reasonable  time,  he  retains  the  property  with- 
out intimating  to  the  seller  that  he  has  re- 
jected it.  In  J.  B.  Bradford  Piano  Co.  t* 
Baal  (Wis.)  164  N.  W.  822,  it  appeared  that 
the  seller  of  a  piano  warranted  that  it  was 
fit  and  suitable,  and  that  the  action  of  the 
keys  was  as  easy  as  that  of  any  other  piano. 
The  buyer  retained  the  instrument  for  a 
period  of  about  six  months,  and  then  noti- 
fied the  seller  that  it  was  not  what  it  was 
warranted  to  be,  and  refused  to  make  any 
further  payments'.  In  an  action  by  the  seller 
for  the  price,  the  court  said :  "This  court  has 
held  from  as  early  as  the  cases  of  Boothby 
V.  Scales,  27  Wis.  626;  and  Paige  v.  Mc- 
Millan, 41  Wis.  337,  341,  that  upon  a  breach 
of  warranty  a  purchaser  is  entitled  to  re- 
scind the  contract,  and  may  return  or  offer 
to  return  the  goods;  yet  that  this  must  be 
done  within  a  reasonable  time,  and  although 
it  may,  in  some  instances,  be  a  question  of 
fact  for  the  jury  to  determine  whether  or 
not  the  offer  to  return  was  made  within  a 
reasonable  time,  yet  cases  may  arise  and  do 
arise  where  the  court  must  say,  as  matter 
of  law,  that  it  came  too  late,  and  therefore 
exclude  consideration  of  such  question  by  the 
jury.  ...  By  what  defendant  admittedly 
knew  of  the  difficulty  with  the  piano  in  the 
month  of  April,  he  was  placed  in  a  situation 
that  required  him  to  act  promptly;  he  then 
having  all  the  facilities  for  ascertaining  the 
facts  that  he  could  have,  it  needing  but  the 
questioning  at  that  time  of  the  same  in- 
structor in  music,  from  whom  he  learned 
definitely  in  the  month  of  June  of  these  de- 
fects. There  was,  therefore,  by  his  failure  to 
act  promptly  in  April,  his  delay  until  the 
month  of  July  in  bringing  home  to  the  plain- 
tiff the  defects  in  the  piano,  his  payments  on 
account,  an  acceptance  of  the  same  with  what- 
ever faults  and  imperfections  it  may  have 
had,  as  a  matter  of  law,  and  an  absolute 
waiver  of  any  right  on  his  part  to  rescind 
the  contract  on  any  such  grounds."  See  to 
the  same  effect  Collins  v.  Skill ings,  reported 
in  full,  post,  this  volume,  at  page  424. 

A  buyer  of  goods  may  on  a  breach  of  war- 
ranty of  quality  return  or  offer  to  return  the 
goods  and  sue  to  recover  any  part  of  the 
price  which  he  has  paid  and  under  section 
69  of  the  Act  he  may  demand  the  return  of 
his  money  as  a  condition  of  allowing  the  goods 
to  go  out  of  his  possession  and  on  the  seller's 
refusal  may  s«e  to  recover  judgment  for  the 
part  paid.  Levy  v.  Chouavitz,  163  N.  Y. 
6.  658. 

A  purchaser  of  goods  to  whom  a  part  of  the 
goods  are  delivered,  who  refuses  to  receive 
further  deliveries  because  of  the  inferior 
quality  of  the  goods  received,  may  counter- 
claim for  damages  due  to  a  breach  of  war- 
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raiity  ats  well  as  for  damages  for  a  breach  of  a 
contract  on  the  part  of  the  seller  to  deliver 
the  balance  of  the  goods^  and  this  notwith- 
standing section  63  of  the  Act.  Interboro 
Brewing  Co.  v.  Independent  Consumers'  Ice  Co. 
83  Mine.  119, 144  X.  Y.  S.  820,  wherein  it  was 
taid:  "The  learned  court  below  was  evidently 
of  opinion,  and  respondent  now  insists  in 
its  brief,  that  defendant  has  rescinded  the 
contract,  and  that,  consequently  it  cannot 
successfully  maintain  the  first  and  second 
counterclaims,  because,  under  L.  1911,  c.  571, 
§  150  (commonly  known  as  the  Sales  Act), 
the  buyer  by  rescinding  has  exercised  its 
election  and  cannot  now  recover  damages. 
Subdivision  2  of  the  Act  renders  each  of  the 
four  remedies  exclusive.  The  third  counter- 
claim has  been  condemned  as  prematurely 
interposed.  [1]  I  do  not  agree  with  any  of 
these  contentions.  In  the  first  place,  al- 
though the  defendant  has  unfortunately  used 
a  phrase  likely  to  be  misunderstood  when 
claiming  that  it  has  'terminated  the  agree- 
ment,' these  words  must  be  read  in  connec- 
tion with  the  remaining  allegations  of  the 
counterclaim,  from  which  it  clearly  appears 
that  defendant  alleges  that  as  to  the  past 
deliveries  plaintiflf  has  broken  the  warranty, 
and  as  to  future  deliveries  has,  by  its  un- 
equivocal declaration,  broken  the  agreement 
by  refusal  to  perform  it  according  to  the 
terms  thereof  and  that  defendant  is  entitled 
to  damages  for  these  respective  breaches.  Al- 
though the  contract  has,  in  a  sense,  been  thus 
terminated,  because  it  is  no  longer  being 
performed  by  either  party — not  by  the  plain- 
tiff, because  it  has  refused  to  perform,  and 
not  only  by  the  defendant,  because  plaintiff's 
refusal  has  made  defendant's  performance 
impossible — ^such  termination,  if  that  term  be 
applicable,  is  in  no  wise  equivalent  to  a 
rescission.  The  language  of  the  court  of 
appeals  in  Elterman  v.  Hyman,  192  N.  Y.  113, 
126,  15  Ann.  Cas.  819,  84  N.  E.  937,  942, 
127  Am.  St.  Rep.  862,  is  directly  in  point. 
The  court  there  said :  'The  termination  of 
a  contract  as  to  the  future  by  one  party, 
owing  to  the  default  of  the  other,  is  a  rescis- 
sion neither  ab  initio  nor  in  any  true  sense.' 
Since,  therefore,  there  has  been  no  rescission 
on  the  contract  pursuant  to  paragraph  'd'  of 
subdivision  1  of  section  150  of  the  Act,  there 
is  00  need  of  discussing  the  effect  of  a 
rescission  thereunder." 

2.  On  Seu^'s  Refusal  to  DsLivEnEt. 

Under  section  66  of  the  Uniform  Sales 
Act  the  buyer  of  an  automobile  may  maintain 
an  acti()n  for  breach  of  contract. against  the 
Heller  for  the  latter's  neglect  or  refusal  to 
deliver  it,  after  it  has  been  paid  for  and  the 
property  therein  has  passed  to  the  buyer. 
Weld  V.  Stiles,  229  Mass.  179,  118  N.  E.  303. 
Ann.  Cas.  1918D.— 27. 


Section  50  provides  that  "unless  otherwise 
agreed,  where  goods  are  delivered  to  the 
buyer,  and  he  refuses  to  accept  them,  having 
the  right  so  to  do,  he  is  not  bound  to  return 
them  to  the  seller,  but  it  is  sufficient  if  he 
notifies  the  seller  that  he  refuses  to  accept 
them."  Under  that  provision  where  the  buyer 
receives  part  of  the  personal  property  pur- 
suant to  a  contract  for  the  purchase  of  a 
liquor  license,  together  with  certain  hotel 
property,  he  is  not  bound  to  return  the 
property  so  received  after  the  seller  is  un- 
able to  perform  the  contract.  The  offer  of  the 
buyer  to  return  them  is  sufficient  to  relieve 
him  of  any  liability.  Putnam  v.  Bolster,  216 
Mass.  367,  103  N.  E.  942.    ^ 

3.  Right  to  Rescind  Contbact. 

Section  45  of  the  Uniform  Sales  Act  pro- 
vides as  follows:  "Where  there  is  contract 
to  sell  goods,  to  be  delivered  by  stated  in- 
stalments which  are  to  be  separately  paid 
for,  and  the  seller  makes  defective  deliveries 
in  respect  of  one  or  more  instalments,  it 
depends  upon  the  terms  of  the  contract  and 
the  circumstances  of  the  case  w^hether  the 
breach  of  contract  is  so  material  as  to  justify 
the  injured  party  in  refusing  to  proceed  fur- 
ther or  whether  the  breach  is  severable, 
giving  rise  to  a  claim  for  compensation,  but 
not  to  a  right  to  treat  the  whole  contract  as 
broken."  In  Corey  Co.  v.  Minch,  82  N.  J,  L. 
223,  82  Atl.  304,  the  foregoing  section  was 
held  to  give  a  right  of  rescission  where  it  ap- 
peared that  the  defendants  bought  5,000  bags 
of  potatoes  to  be  shipped  and  paid  for  in  car- 
load lots,  and  after  accepting  and  paying 
for  certain  car  loads,  rescinded  the  contract 
and  notified  the  plaintiff  that  they  would  re- 
fuse to  accept  any  further  deliveries  because 
of  a  failure  to  comply  with  a  warranty.  See 
also  Roach  v.  Lane,  226  Mass.  598,  116  K.  E. 
470. 

So  it  has  been  held  that  where  a  seller 
was  notified  by  the  buyer  that  his  goods  were 
defective,  whereupon  the  seller  stated  in 
effect  that  it  could  not  furnish  any  better 
goods,  the  buyer  had  a  right  under  section 
46  of  the  Uniform  Sales  Act  to  consider  this 
refusal  so  material  a  breach  of  the  contract 
as  to  justify  it  in  refusing  to  receive  any 
further  instalments;  and  where  a  further  op- 
portunity was  given  to  the  seller  who  again 
offered  goods,  which  were  claimed  to  be  un- 
merchantable, the  buyer  was  justified  in  re- 
fusing to  proceed  further  with  the  contract 
and  could  sue  to  recover  his  deposit  with 
which  he  guaranteed  performance  of  the  con- 
tract. Interboro  Brewing  Co.  v.  Independent 
Consumers'  Ice  Co.  93  Misc.  24,  156  N.  Y.  S. 
410. 

The  question  whether  the  breach  is  under 
the  circumstances  so  material  as  to  justify  a 
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rescission  of  the  entire  contract  is  one  of  fact, 
which  must  be  averred  in  the  plea  setting 
up  the  breach.  Corey  Co.  v.  Minch,  82  N. 
J.  L.  223,  82  Atl.  304. 

It  was  said  in  J.  B.  Shearer  Co.  v.  Kakou- 
lis,  144  N.  Y.  S.  1077,  with  respect  to  sec- 
tions of  the  New  York  Personal  Property 
Law  corresponding  to  sections  40  and  69  of 
the  Uniform  Sales  Act:  "Section  130,  in  con- 
nection with  section  150  of  this  act,  provides 
that  acceptance  does  not  extinguish  a  war- 
ranty of  any  kind,  and  works  an  important 
change  in  that  respect  in  this  state.  At 
common  law  an  implied  warranty  was  ex- 
tinguished by  acceptance,  and  only  express 
warranties  suryived  acceptance.  It  would 
seem  also  that  §  130  preserves  to  the  buyer 
the  right  of  action  for  damages  after  accept- 
ance in  all  cases.  It  also  gives  the  buyer 
a  remedy  unknown  to  the  common  law  in 
this  state,  namely,  the  right  to  rescind  the 
contract  and  return  the  goods.  The  buyer's 
option  under  the  common  law  was  ordinarily 
rejection  of  the  goods  upon  tender  or  re- 
covery of  damages  in  those  cases  where  the 
right  of  action  survived  acceptance.  This 
fact,  therefore,  has  an  important  modifying 
effect  upon  the  law  of  sales  both  executory 
or  executed."  See  also  English  Lumber  Co. 
V.  Smith,  167  N.  Y.  S.  233 ;  Mastin  v.  Boland, 
178  App.  Div.  421,  165  N.  Y.  S.  468.  Com- 
pare Leiter  v.  Innis,  etc.  Co.  138  N.  Y.  Q. 
536. 

But  in  order  to  avail  himself  of  the  right 
of  rescission  the  buyer  must  return  or  offer 
to  return  the  goods  to  the  seller.  Frieder 
V.  Rosen,  147  N.  Y.  S.  442;  Miller  v.  Zander, 
86  Misc.  499,  147  N.  Y.  S.  479. 

Where  a  buyer  pays  for  goods  under  an 
agreement  that  any  remaining  unsold  by  the 
end  of  the  season  the  seller  will  take  back 
at  the  invoice  price,  on  the  seller's  refusal 
to  take  the  goods  back  and  pay  the  agreed 
price,  the  buyer  may  under  section  61  of  the 
Act  rescind  and  sue  for  the  difference  be- 
tween the  agreed  price  and  their  value,  or 
treat  the  goods  as  belonging  to  the  seller 
and  sue  to  recover  the  contract  price. 
Capuano  v.  Italian  Importing  Co.  89  Misc. 
449,  161  N.  \.  S.  994. 

XIX.  Meaaure  of  Damage8» 

1.  On  Bbbach  of  Warbantt. 

/  The  Uniform  Sales  Act  (§69)  provides  as 
follows:  "The  measure  of  damages  for  breach 
of  warranty  is  the  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events, 
from  the  breach  of  warranty.  In  the  case 
of  a  breach  of  warranty  of  quality,  such  loss, 
in  the  absence  of  special  circumstances  show- 
ing approximate  damages  of  a  greater 
amount,  is  the  difference  between  the  value 
of  the  goods  at  the  time  of  delivery  to  the 


buyer  and  the  value  they  would  have  had 
if  they  had  answered  to  the  warranty."  Coast 
Cent.  Mill  Co.  v.  Russell  Lumber  Co.  88  Conn. 
109,  89  Atl.  898,  wherein  it  was  held  that 
in  a  claim  by  the  purchaser  for  a  breach 
of  warranty,  he  is  entitled  under  the  sales 
act  to  prove  any  special  circumstances  which 
show  greater  damage  to  the  goods  bought 
than  the  difference  between  the  value  at  de- 
livery and  as  warranted.  But  damages  of 
*  this  kind  are  special  and  must  be  specially 
alleged  before  the  right  to  their  proof  can 
exist.  See  also  Lewistown  Foundry,  etc.  Co. 
V.  Hartford  Stone  Co.  82  Ohio  St.  76,  110 
N.  E.  515. 

So  it  was  held  in  Hittenhouse,  etc.  Auto  Co. 
▼.  Kissner,  129  Md.  102,  98  Atl.  361,  that 
under  the  foregoing  section  the  jury  were 
properly  instructed  that  if  they  should  find 
for  the  plaintiff  on  the  theory  of  a  breach 
of  warranty,  the  measure  of  damages  would 
be  the  difference  betw^een  the  value  of  the 
property  in  the  defective  condition  war- 
ranted against,  and  the  value  it  would  have 
borne  if  it  had  been  as  represented. 

On  a  breach  of  warrantv,  the  buver  who 
paid  a  part  of  the  purchase  money  may  re- 
turn or  offer  to  return  the  goods  to  the 
seller  and  recover  the  amount  he  paid,  and 
on  the  seller's  refusal  to  accept  the  offer  of 
the  buyer  to  return  the  goods,  the  latter  is, 
under  section  69,  deemed  to  hold  the  goods  as 
bailee  for  the  seller,  but  subject  to  a  lien 
to  secure  the  repayment  of  any  portion  of  the 
price  which  has  been  paid,  and  with  the 
remedies  for  the  enforcement  of  such  lien 
allowed  to  an  unpaid  seller  by  section  53. 
Levy  V.  Chonavitz,  163  N.  Y.  S.  658. 

So  under  section  69  the  purchaser  may 
recover  damages  for  breach  of  warranty  after 
he  has  received  a  part  of  the  goods  which 
are  defective  as  well  as  for  breach  of  con- 
tract for  the  seller's  failure  to  deliver  the 
balance  of  the  goods.  Interboro  Brewing 
Co.  v.  Independent  Consumers'  Ice  Co.  83 
Misc.  119,  144  N.  Y.  S.  820. 

Where  a  buyer  received  bricks  which  were 
sold  to  him  under  an  implied  warranty  of 
quality  and  such  bricks  were  used  for  the 
purpose  of  constructing  walls  which  the  seller 
was  informed  had  to  be  of  a  uniform  shade 
and  it  was  found  after  a  wall  was  built 
that  the  shades  varied,  it  was  held  that  the 
buyer  could,  after  having  promptly  notified 
the  seller,  recover  under  section  49  not  onlv 
the  difference  between  the  value  of  the  bricks 
he  bought  and  those  delivered  but  also  the 
expense  of  taking  down  and  rebuildino:  the 
wall.  Gascoigne  v.  Cary  Brick  Co.  217  Mass. 
302,  Ann.  Cas.  1917C  336,  104  N.  E.  734. 

2.  On  Seu-er's  Refusal  to  DELrvni. 

Where  the  property  in  goods  has  not  passed 
to  the  buyer   and  the  seller  refuses  to  de- 
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liver  the  goods,  the  rule  laid  down  is  siib- 
division  2  of  section  67  of  the  Act  establishes 
the  measure  of  damages,  which  is  the  loss 
directly  and  naturally  resulting  in  the  ordi- 
nary course  of  events  from  the  seller's 
breach  of  contract.  -  Birdsong  v.  Marty,  163 
Wis.  516,  158  N.  W.  289. 

Where  the  property  in  goods  sold  has  not 
passed  to  the  buyer,  and  the  seller  wrong- 
fully neglects  or  refuses  to  deliver  the  goods, 
the  measure  of  damages  is  controlled  by  sec- 
tion 67  of  the  Act,  which  provides  as  follows : 
"Where  there  is  an  available  market  for  the 
goods  in  question  the  measure  of  damages, 
in  the  absence  of  special  circumstances  show- 
ing proximate  damages  of  a  greater  amount, 
is  the  difference  between  the  contract  price  and 
the  market  or  current  price  of  the  goods  at 
the  time  or  times  when  they  ought  to  have 
been  delivered,  or,  if  no  time  was  fixed,  then 
at  the  time  of  the  refusal  to  deliver."    Pope 
▼.   Ferguson,  82  N.  J.  L.  666,  83  Atl.  353, 
wherein  it  appeared  that  the  market  price 
of  the  material  which  was  the  subject-matter 
of  the  contract,  had  gone  up  after  the  con- 
tract was  made.     The  court  held  that  the 
amount  of  the  damages  which  the  plaintiff  waa 
entitled   to   recover,   was  the  difference   be- 
tween   the   contract   price    and   the   market 
price  at  the  time  when  they  ought  to  have 
been  delivered;   and  that  the  profits  which 
the  plaintiff  made  on  a  resale  of  the  goods  to 
a  third  person  after  the  making  of  the  con- 
tract was  not  a  legal  measure  of  damages, 
unless  the   making   of   the   subcontract   for 
their  resale  by  the  plaintiff  was  such  a  special 
circumstance  as  to  take  the  ease  out  of  the 
general  provision  of  the  statute.    The  court 
s&id:  "The  underlying  principle  applicable  in 
the  admeasurement  of  damages  in  actions  for 
breach  of  contract  where  the  loss  resulting 
therefrom  is  enhanced  by  special  circumstances 
is  thus  stated  by  Baron  Alderson  in  the  lead- 
ing ease  of  Hadley  v.   Baxendale,  0   Exch. 
C  Eng. )  341 :  'Where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the 
danmges  which  the  other  party  ought  to  re* 
ceive  in  respect  of  such  breach  of  contract 
sJiould  be  such  as  may  reasonably  be  sup- 
posed to  have  been  in  contemplation  of  both 
parties  at  the  time  they  made  the  contract 
as  the  probable  result  of  the  breach  of  it.' 
And  the  reason  therefore  given  by  the  learned 
Baron  is  that  *If  the  special  circumstances 
under  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiff  to  the 
defendant,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such 
a  contract  which  they  would  reasonably  con- 
template  would    be    the    amount    of    injury 
which  would  ordinarily  follow  from  a  breach 
of  contract  under  these  special  circumstances 
so   known   and   communicated.    .But  on  the 
other    hand,   if   these    special    circumstances 


were  wholly  unknown  to  the  party  breaking 
the  contract,  he  at  most  could  only  be  sup- 
posed to  have  had  in  his  contemplation  the 
t  amount  of  injury  which  would  arise  generally, 
.  and  in  the  great  multitude  of  cases  not  af- 
fected by  any  special  circumstances,  from 
such  a  breach  of  contract.  For  had  the 
special  circumstances  been  known  the  parties 
might  have  specially  provided  for  the  breach 
of' contract  by  special  terms  as  to  the  dam- 
age in  the  case;  and  of  this  advantage  it 
would  be  very  unjust  to  deprive  them.'  This 
principle  which  is  commonly  known  as  the 
second  rule  of  Hadley  v.  Baxendale,  has  been 
universally  accepted  both  in  England  and 
this  country  as  a  correct  exposition  of  the 
measure  of  liability  in  the  class  of  cases 
with  which  it  deals.  Many  of  the  decisions 
in  which  the  rule  has  been  applied  were  ren- 
dered in  cases  which  involved  breaches  of  oon« 
tracts  for  the  sale  of  goods  where  the  vendor 
had  wrongfully  neglected  or  refused  to  de- 
liver them  to  the  vendee,  and  the  vendee  had 
suffered  special  damage  by  reason  of  his  inr 
ability  to  perform  a  subcontract  of  sale  made 
by  him  with  a  third  person.  The  English 
decisions  relating  to  the  breach  of  such  con- 
tracts are.  reviewed  in  Benj.  Sales,  §  1237, 
and  the  textwriter  deduces  from  them  the 
following  principle:  That  if  at  the  time  of 
the  sale  the  existence  of  a  subcontract  is  not 
made  known  to  the  seller,  a  knowledge  on  hia 
part  that  the  buyer  is  purchasing  with  a 
general  intention  to  resell,  or  notice  of  a 
subcontract,  given  to  him  subsequent  to  the 
date  of  the  contract,  will  not  render  him  lia- 
ble for  the  buyer's  lose  of  profits  on  such  sub-' 
contract;  and  an  examinaticm  of  the  cases  re- 
viewed by  him  shows  the  correctness  of  his 
deduction.  The  same  principle  is  to  be  de- 
duced from  the  American  decisions,  nuiay  of 
which  are  collated  in  24  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  1155,  in  support  of  the  text 
that  'The  profits  which  the  purchaser  could 
have  made  by  a  resale  of  the  property,  in  case 
it  had  been  delivered  by  the  seller,  are  not 
an  element  of  damages,  when  the  seller  at  the 
time  of  the  sale  was  not  informed  of  such 
contract  for  resale,  as  such  profits  cannot 
be  considered  as  within  the  contemplation  of 
the  parties  at  the  time  of  the  sale.' "  See 
also  Gruen  v.  Ohl,  81  N.  J.  L.  626,  80  AtL 
547;  Fowler  v.  Gress  Mfg.  Co.  94  Misc.  650, 
158  N.  Y.  S.  524. 

A  refusal  by  the  seller  to  deliver  goods 
which  the  buyer  has  agreed  to  sell  to  a  third 
person  will  not  render  the  seller  liable  for 
the  profits  that  the  buyer  would  make  on  his 
resale,  in  the  absence  of  evidence  that  the 
seller  has  knowledge  of  the  contract  of  re- 
sale. The  measure  of  damages  will  be  gov- 
erned by  the  provisions  of  section  67  of  the 
Act.  Pope  V.  Ferguson,  82  N.  J.  L.  566,  83 
Atl.   353. 
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Although  in  an  action  against  a  seller  for 
his  failure  to  deliver  the  goods,  subdivision  2 
of  section  67  (Personal  Property  Law,  §  148) 
provides  that  "the  measure  of  damages  is 
the  loss  directly  and  naturally  resulting  in 
the  ordinary  course  of  events  from  the  seller's 
breach  of  contract,"  this  is  applicable  only 
to  goods  for  which  there  is  an  available 
market.  Goldfarb  v.  Campe  CJorp.  164  N.  Y. 
S.  583. 

"It  is  well  established  that  where  there  is 
an  available  market  for  the  goods  in  question, 
the  measure  of  damages,  in  the  absence  of 
special  circumstances  showing  proximate 
damages  of  a  greater  amount,  is  the  difference 
between  the  contract  price  and  the  market 
or  current  price  of  the  goods  at  the  time  or 
times  ^hen,  and  at  the  place  where,  they 
ought  to  have  been  delivered ;  but  where  there 
is  no  available  market  for  the  goods,  or  where 
there  is  an  available  market  and  special  cir- 
cumstances are  present  showing  proximate 
damages  of  a  greater  amount  than  the  dif- 
ference between  the  market  price  and  the 
contract  price,  a  different  measure  of  dam- 
ages has  to  be  adopted.  The  measure  of 
damages  in  any  case  is  the  loss  naturally 
and  directly  resulting,  in  the  ordinary  course 
of  events,  to  the  vendee  from  the  seller's 
breach  of  contract.  Sales  Act  (Public  Acts 
of  1907,  §  67,  p.  783).  This  has  always  been 
the  rule  in  this  state.  .     .     The  sales 

act  is  in  affirmance  of  our  common  law  upon 
the  subject."  Banks  v.  Warner,  85  Conn. 
613,  84  Atl.  325.  See  to  the  same  effect 
Gruen  v.  Ohl,  81  N.  J.  L.  626,  80  Atl.  547. 
Accordingly  il  is  error  for  the  trial  court  to 
assess  damages  at  the  difference  between  the 
contract  price  and  the  so-called  market  price, 
where  it  appears  from  the  evidence  that  there 
was  in  fact  no  market  price.  The  rules  stated 
in  subdivision  3  of  section  67  of  the  Act 
can  be  applied  only  under  the  conditions 
therein  prescribed.  Birdsong  v.  Marty,  163 
Wis.  516,  158  if,  W.  289,  wherein  the  court 
said:  "The  only  question  remaining  is  that 
relating  to  the  measure  of  damages.  The 
defendant  having  refused  to  deliver  the  goods 
and  the  title  thereto  not  having  passed  to 
the  plaintiff,  the  measure  of  damages,  in 
harmony  with  the  decisions  of  this  court,  is 
stated  by  the  Uniform  Sales  Act  as  follows : 
'Section  1684t-67.  1.  Where  the  property  in 
the  goods  has  not  passed  to  the  -buyer,  and 
the  seller  wrongfully  neglects  or  refuses  to 
deliver  the  goods,  the  buyer  may  maintain 
an  action  against  the  seller  for  damages  for 
i\ondelivery.  2.  The  measure  of  damages  is 
the  loss  directly  and  naturally  resulting  in 
the  ordinary  course  of  events,  from  the 
seller's  breach  of  contract.  3.  Where  there 
is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages,  in  the 
absence    of    special    circumstances    showing 


proximate  damages  of  a  greater  amount,  is 
the  difference  between  the  contract  price  and 
the  market  or  current  price  of  the  goods  at 
the  time  or  times  when  they  ought  to  have 
been  delivered,  or,  if  no  time  was  fixed,  then 
at  the  time  of  the  refusal'  to  deliver.  * " 

3.  On  Buyeb's  Refusal  to  Accept, 

"If  the  breach  of  contract  takes  place  be- 
fore any  of  the  goods  have  been  delivered, 
the  measure  of  damages  is  the  estimated  loss 
directly  and  naturally  resulting  in  the  ordi- 
nary course  of  events,  from  the  buyer's 
breach  of  contract.  Sales  of  Goods  Act,  par. 
64  (1)  (2)  (4  Comp.  St.  1910,  p.  4662). 
And  where  there  is  an  available 
market  for  the  goods  in  question,  the  measure 
of  damages,  in  the  absence  of  special  cir- 
cumstances showing  proximate  damages  of  a 
greater  amount,  is  the  difference  between  the 
contract  price  and  the  market  or  current 
price  when  the  goods  ought  to  have  been  ac- 
cepted. Sale  of  Goods  Act,  par.  64  (3)." 
Bixler  V.  Finkle,  85  N.  J.  L.  77,  88  Atl.  846. 
And  seeUrbansky  v.  Kutinsky,  86  Conn.  22, 
84  Atl.  317. 

The  refusal  of  the  buyer  to  accept  renders 
him  liable  under  the  foregoing  section  for 
the  difference  between  the  contract  price  and 
what  the  goods  ready  for  physical  delivery 
to  the  buyer  would  have  cost  the  seller. 
Torkomian  v.  Russell,  90  Conn.  481,  97  Atl. 
760;  Poppenberg  v.  Owen,  84  Misc.  126,  146 
N.  Y.  S.  478;  Varley  v.  Belford,  156  N.  Y. 
S.  697. 

So  it  was  said  in  Illustrated  Postal  Card, 
etc.  Co.  V.  Holt,  85  Conn.  140,  81  Atl.  1061, 
an  action  to  recover  for  the  price  of  goods 
sold  and  delivered:  ''Prior  to  the  passage 
of  the  Sales  Act  (Public  Acts  of  1907,  p. 
764,  Chap.  212),  our  law  permitted  an  ac- 
tion for  damages  by  the  seller  against  the 
buyer  for  breach  of  his  contract  to  buy  goods 
to  be  manufactured  for  him,  and  it  sought 
in  such  action  to  put  the  injured  party  in  the 
place  the  contract  would  have  placed  him  in, 
had  it  been  performed.  The  actual  damage 
suffered  was  the  recovery  upheld.  That  was, 
as  a  rule,  measured  by  the  difference  between 
the  price  of  the  contract  of  sale  and  the  value 
of  the  goods  made.  When  there  was  no  mar- 
ket, or  they  were  worthless,  the  actual  dam- 
ages might  even  be  ,the  .entire  value  of  the 
goods.  ...  So  far  as  we  are  aware,  no 
case  has  ever  reached  this  court  where,  upon 
breach  of  contract  for  the  sale  of  goods,  an 
action  for  the  price  of  the  goods  was  begun. 
The  English  law  denied  such  a  remedy,  and 
many  of  our  state  courts  have  followed  the 
English  law,  while  a  number,  under  the  lead 
of  the  New  York  court,  have  given  the  seller, 
upon  breach  of  a  contract  of  sale,  a  remedy 
permitting  him  to  store  or  retain  the  goods 
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for  the  buyer,  and  aue  the  buyer  for  tlie 
entire  purchase  price.  The  theory  of  this 
law  is  that  when  the  seller  deposits  the  goods 
with  a  third  person  for  the  buyer,  or  segre- 
gates the  goods  and  notifies  the  buyer  that 
he  holds  them  for  him,  the  title  passes,  or 
the  rights  of  the  parties  will  subsequently  be 
adjusted  as  if  it  had  passed  at  that  time. 
Williston  on  Sales,  p.  945,  §  563.  Our  law 
was  in  this  condition  ^hen  the  sales  act  was 
passed.  The  remedies  provided  by  the  Sales 
Act  for  the  recovery  of  damages  for  nonac- 
ceptance  of  goods  (§  64),  and  for  the  re- 
covery of  the  price  (§  63  [1,  2])  when  the 
property  in  the  goods  has  passed,  do  not  sub- 
stantially differ  from  the  remedies  provided 
by  our  law  at  the  time  of  its  enactment.  The 
remedy  (§  63  [3])  is  an  addition  to  the 
remedies  up  to  that  time  known  to  our  law, 
'although  the  property  in  the  goods  h&s  not 
passed,  if  they  cannot  readily  be  resold  for  a 
reasonable  price,  and  if  the  provisions  of 
§  64  (4)  are  not  applicable,  the  seller  may 
offer  to  deliver  the  goods  to  the  buyer,  and, 
if  the  buyer  refuses  to  receive  them,  may 
notify  the  buyer  that  the  goods  are  there- 
after held  by  the  seller  as  bailee  for  the 
buyer;  and  thereafter  the  seller  may  treat  the 
goods  as  the  buyer's  and  may  maintain  an 
action  for  the  price.'  Professor  Williston, 
who  wrote  the  Sales  Act,  says  in  a  note  (42 
Amer.  Law.  Rev.  900 ) :  *The  rights  of  the 
seller  are  also  enlarged  as  compared  with  his 
rights  under  the  English  Act  both  by  the 
greater  freedom  in  rescission  allowed  an  un- 
paid seller  with  a  lien  (Section  61),  and 
by  the  allowance  of  an  action  for  the  full 
price,  even  though  the  property  in  the 
goods  has  not  passed,  if  they  cannot 
readily  be  refold  for  a  reasonable  price  (Sec- 
tion 63  [3] ) .'  The  elements  of  an  action  un- 
der this  section  are :  ( 1 )  A  breach  of  the  con- 
tract to  sell  goods;  (2)  that  the  property 
in  the  goods  at  the  time  of  the  breach  has 
not  passed;  (3)  that  they  cannot  be  sold 
for  a  reasonable  price;  (4)  that  the  seller 
has  offered  to  deliver  them  to  the  buyer;  (5) 
that  the  buyer  has  refused  to  receive  them; 
(6)  that  tike  seller  has  notified  the  buyer 
that  he  thereafter  holds  the  goods  as  bailee 
for  the  buyer."  ^ 

If  the  seller  continues  to  manufacture 
goods  after  the  buyer  breaks  the  contract, 
he  cannot  recover  the  cost  of  their  manu- 
facture; as  he  cannot  thus  enhance  the  dam- 
ages accruing  from  the  breach.  Home  Pat- 
tern Co.  v.  W.  W.  Mertz  Co.  86  Conn.  494, 
86  Atl.  19,  affirmed  in  88  Conn.  22,  90  Atl.  33, 
wherein  the  court  in  discussing  the  measure 
of  danrages  on  the  defendant's  repudiation 
of  the  contract  said :  "The  Sales  Act  { Public 
Acts  of  1007,  chapter  212),  §  64,  states  the 
measure  of  the  plaintiff's  damages  for  the  de- 
fendant's breach  of  contract,  except  as  to  the 


goods  sold  and  delivered.  It  is  'the  estimated 
loss  directly  and  naturally  resulting,  in  the 
ordinary  course  of  events,  from  the  buyer  s 
breach  of  contract.'  And,  as  the  goods  were 
to  be  manufactured  and  the  expense  incurred 
by  the  plaintiff,  the  defendant  was  liable  'for 
no  greater  damages  than  the  seller  would  have 
suffered  if  he  did  nothing  towards  carrying 
out  the  contract  or  the  sale  after  receiving 
notice  of  the  buyer's  repudiation.  The  profit 
which  the  seller  would  have  made  if  the  con- 
tract had  been  fully  performed'  was  to  *be 
considered  in  estimating  such  damages.'  Tlie 
court  finds  that  there  was  'no  evidence  at  all 
as  to  how  many  patterns  the  defendant  would  ' 
have  sold  durinf;  the  life  of  the  contract,  or, 
except  the  contract,  ...  as  to  how 
many  it  would  have  been  bound  to  pay  for,' 
and  held  that  because  of  this  lack  of  proof, 
the  plaintiff  was  only  entitled  to  the  profit 
which  it  would  have  made  under  circum- 
stances the  most  favorable  to  the  defendant 
under  the  contract.  It  was^of  course  im- 
possible for  the  plaintiff  to  prove  the  precise 
number  of  patterns  which  the  defendant  would 
have  sold  during  the  five  years  and  three 
months  of  the  contract,  had  it  given  proper 
attention  to  the  agency  as  it  contracted  to 
do.  Under  the  court's  holding  it  was  assumed 
that  not  a  single  pattern  would  have  been  sold 
or  damaged,  and  that  the  defendant  would 
have  been  permitted  to  return  at  cost  price, 
as  discards,  all  of  the  patterns  which  it  re- 
ceived from  the  plaintiff,  except  the  last  six 
months'  shipments,  and  these  it  was  assumed 
would  have  been  returned  at  seventy-five  per 
cent  of  the  cost  price,  leaving  only  $30  worth 
of  goods  on  which  the  plaintiff  was  entitled 
to  a  profit  of  seventy  per  cent,  or  $21,  which 
was  the  amount  of  the  judgment.  The  cir- 
cumstances thus  assumed  hardly  represent 
what  would  have  occurred  'in  the  ordinary 
course  of  events'  had  the  defendant  performed 
in  good  faith  its  part  of  the  contract.  In  the 
ordinary  course  of  events  some  sales  would 
have  been  made.  The  parties  so  expected, 
or  the  coiitract  would  not  have  been  made. 
The  court  finds  that  there  probably  would 
have  been  sales,  and  that  there  would  prob- 
ably have  been  damaged  patterns.  Goods  sold, 
and  damaged  patterns,  could  not  have  been 
returned,  yet  the  judgment  proceeds  upon 
the  ground  that  all  goods  received  by  the 
defendant  would  have  been  returned.  Under 
the  sales  act  the  damages  are  to  be  'estimat- 
ed.' It  does  not  say  that  the  plaintiff  shall 
recover  the  profits  which  he  would  have  made 
had  the  contract  been  fulfilled.  These  are  to 
be  'considered'  in  estimating  the  damage." 

It  is  unnecessary  in  an  action  for  damages 
against  the  buyer  for  his  refusal  to  accept 
further  deliveries,  under  section  64  of  the 
act,  to  prove  that  the  seller  either  manu- 
factured or  bought  the  goods  which  he  con- 
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tracted  to  sell.  Riegal  Sack  Co.  v.  Tidewater 
Portland  Cement  Co.  95  Misc.  202,  158  N.  Y. 
S.  954. 


POWERS 

V. 

BODGSON. 


Michigan  Supreme  Court — December  21, 1916. 
194:  Mich,  183;  IBON.W.  ^32. 


Sales  —  Uniform  Salen  Aet  — >  Ooaatrme- 
tion  —  Failure  of  Seller  to  Deliver. 

Under  Uniform  Sales  Act  { Pub.  Acts  1913, 
No.  100),  where  parties  make  a  present  sale 
of  wool,  the  seller,  when  sued  fot  failure  to 
deliver,  cannott  stand  on  any  right  to  retain 
the  goods  until  payment  is  made  of  the  entire 
stipulated  price,  where  he  has  tendered  de- 
livery of  wool  whi«h  includes  more  than  the 
stipulated  quantity  of  fine  wool  which  the 
buyer  has  declined  to  accept  and  pay  for  at 
the  full  price,  but  has  offered  to  take  it  and 
to  pay  a  less  price  for  the  fine  wool  in  excess 
of  the  stipulated  quantity. 

[See  note  at  end  of  this  case.] 

Measure  of  DamageB. 

Where  the  seller  of  goods  to  which  title 
has  passed  to  the  buyer  refuses  to  deliver 
them  and  sells  them  to  another,  the  measure 
of  damages  is  the  difference  between  what  the 
buyer  was  to  pay  and  the  value  of  the  goods 
when  sold  to  another. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Barry  county: 
Smith,  Judge. 

Action  by  Scroll  Powers,  plaintiff,  against 
Will  Dodgson,  defendant.  Judgment  for 
plaintiff.  Defendant  brings  error.  Af- 
firmed. 

[134]  There  was  conflicting  testimony  con- 
cerning the  precise  terms  of  the  parol 
contract  which  the  parties  made,  a  conflict 
which  the  jury  has  apparently  resolved  in 
favor  of  the  plaintiff,  appellee,  and  appellant, 
in  presenting  his  points,  assumes  the  con- 
tract to  be  as  plaintiff  claims  it  is.  Defend- 
ant, appellant,  had  a  quantity  of  wool,  not 
all  of  it  stored  at  the  same  place,  for  which, 
to  plaintiff,  a  wool  buyer,  who  had  never 
seen  it,  he  asked  26  cents  a  pound,  finally 
offering  it  for  25f  cents.  Plaintiff  said,  "I 
am  afraid  there  is  too  much  flne  wool  in 
it,"  and  defendant  said,  "Not  over  300 
pounds  at  the  outside."  Plaintiff  said,  "If 
there  ain*t  over  300  pounds  of  it,  I  will  give 
you    25 §    cents."      Defendant    accepted    this 


offer,  and  $100  was  paid  upon  the  purchase 
price.    Plaintiff  was  to  take  the  wool  in  two 
or  thr^  weeks.     This,  in  substance  and  ef- 
fect, is  the  bargain  testified  to  by  the  plain- 
tiff.    Defendant  testified  that  when  plaintiff 
inquired  what  kind  of  wool  it  was,  he  told 
him  he  did  not  know;   that  a  third  persou 
had    bought   most   of   it   for   him,    and    had 
represented  that  he  bought  only  one  "strictly 
fine  bunch  of  wool"  of  300  or  400  pounds; 
that  there  would  be,  besides,  an  occasional 
fleece  of  fine  wool ;  there  would  be  more  than 
300  pounds  of  fine  wool.     Two  weeks  later, 
they  began  to  sack  the  wool,  and  sacked  and 
graded  some  22,000  pounds,  the  grading  show- 
ing 2,893  pounds  of  fine  wool.     No  sacking 
and  grading  was  done  at  the  other  storage 
points.     There   was   conversation   about   the 
quantity   of   fine   wool   found.     The   market 
price  of  this  was  less  than  the  price  for  the 
other  wool.    Plaintiff  declined  to  accept  and 
pay  for  the  wool  at  the  agreed  price,  offering, 
however,  to  take  it  and  pay  a  less  price  for 
the  fine  wool  in  excess  of  300  pounds.     No 
price   for   the   fine   wool   was   agreed   upon, 
[135]  defendant  claiming  that  the  sale  was 
of  the  lot  at  the  price  already  fixed.    The  pay- 
ment of  $100  was  made  November  28,  1914. 
Argument  about  the  price  of  the  fine  wool 
went  on,   at   intervals,  until   some   time   in 
January,   perhaps   in    February,    1916.     De- 
fendant sent  the  plaintiff  a  check  for  $117.50, 
being  for  the  payment  on  the  purchase  prioe 
and    some    item    of    expense    attending    the 
sacking    of   the    wool,    plaintiff   refusing   to 
accept  it.     In  February  defendant  sold  the 
wool,   the  price  of   which   had   considerably 
advanced.    In  his  declaration  plaintiff  alleges 
that  he  bought  from  defendant  30,000  pounds 
of   wool   for   25  i   cents   a   pound,   of   which 
not  more  than  300  pounds  was  to  be  fine 
wool;    that   in   sacking   it   there   was   found 
2,000  pounds  and  upwards  of  fine  wool,  and 
defendant  refused  to  allow  plaintiff  to  have 
the  wool  unless  he  would  pay  for  all  of  it 
at  25^  cents  a  pound;  and,  although  plaintiff 
was  willing  to  pay  the  purchase  price  of  the 
wool  as  agreed,  defendant  converted  the  same 
to   his    own    use,    to   plaintiff's    injury    and 
damage.     The  declaration  contains  also  the 
common  counts  in  assumpsit.    The  jury  was 
instructed,  in  substance,  that  if  the  defend- 
ant's version  of  the  transaction  was  found 
to  be  true,  plaintiff  could  not  recover  more 
than  $100,   plus   the   sum   he   paid   out   for 
sacking  the  wool  and  the  value  of  the  sacks, 
if  defendant  sold  the  sacks  with  the  wool; 
that   if  they  found  plaintiff's  version  to  be 
the  true  one,  plaintiff  could  also  recover  the 
difference  between  25^  cents  per  pound  and 
what  the  wool  was  worth  on  the  day  defend- 
ant disposed  of  it  to  others.     A  verdict  was 
returned  for  plaintiff  for  $1,105.97,  for  which 
sum   a   judgment   was   entered,   with    costs. 
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A  motion  for  a  new  trial  was  denied.  In  his 
brief,  defendant,  appellant,  states  his  con- 
tention as  follows: 

"It  is  the  claim  of  appellant  that  the  con- 
tract between   the   plalntifif   and   defendant, 
which  is  the  basis  of  plaintiff's  action,  was 
an   unconditional    sale    of   a    [136]    specific 
30,000  pounds  of  wool  in  a  deliverable  state, 
warranted    to    contain    not    to    exceed    300 
pounds .  of  fine  wool,  and  that  the  title  to 
the  wool  passed  from  the  defendant  to  the 
plaintiff  at  the  time  of  the  making  of  the 
contract  on  the  28th  day  of  November,  1914; 
that   the   defendant   had    the    right   to   the 
possession   of   the   wool   until   the   purchase- 
price  was  paid;  that  defendant  never  waived 
this   right;    that   it   was   the    duty   of    the 
defendant  to  deliver,   and   the   duty  of  the 
plaintiff  to  receive,  this  wool  so  sold  at  the 
time  and  place  agreed  upon,  which  was  with- 
in two  or  three  weeks  from  the  date  of  sale; 
that  it  also  was  the  duty  of  plaintiff  to  pay 
for  the  wool  upon  delivery ;  that  the  identical 
wool  sold  by  defendant  was  tendered  by  him 
to  plaintiff,  and  that  22,388  pounds  of  the 
wool  was  put  in  plaintiff's  sacks  by  plaintiff 
and  persons  employed  by  him;  that  plaiptiff 
sacked   this  wool  as   the   wool   he   bought; 
that  he  did  not  reject  any  of  it;   that  one 
or  two  days  after  seeking  this  22,388  pounds 
of  fine  wool  he  insisted  upon  his  right  to  the 
po:%session  of  the  wool,  but  refused  to  pay 
for   it   unless   defendant   would   accept   five 
cents  a  pound  less  than  the  contract  price 
for  2,503  pounds  of  the  wool  at  that  time 
sacked  and  weighed;  that  the  defendant  re- 
fused to  give  possession  of  the  wool  unless 
plaintiff  would  pay  tlie  contract  price  of  25i 
cents  a  pound ;  that  defendant,  after  waiting 
a  reasonable  time  for  the  plaintiff  to  receive 
the  wool  and  pay  the  contract  price,  rescind- 
ed the  sale,  and  that  he  had  a  legal  right 
under   the  circumstanpes,   as   shown   by   the 
undisputed  evidence,  to  rescind  it;   that  the 
defendant  was  not  thereafter  liable  to  plain- 
tiff upon  the  contract  of  sale;  that  the  title 
to  the  wool  having  passed  to  the  plaintiff, 
the  plaintiff's  remedy,  in  case  the  wool  was 
not  of  the  quality  warranted,  was  to  receive 
and  pay  for  the  wool  at  the  contract  price, 
and  sue  defendant  for  damages   for   breach 
of  warranty;  that  plaintiff  did  not  have  the 
right  to  refuse  to  pay  defendant  the  contract 
price,  and  upon  defendant's  refusal  to  deliver 
the  wool  until  the  contract  price  was  paid, 
treat  the  contract  as  in  force  for  the  purpose 
of  recovering  damages  for -the  breach  of  war- 
ranty and  also  treat  the  contract  as  rescinded 
for  the  purpose  of  recovering  the  advanced 
money  paid." 

[137]    On    the    other    hand,    the    appellee 
•ays,  in  the  brief: 

"According  to  defendant's  contention,  the 
title  of  the  wool  at  Vermontville  passed  from 


defendant  to  the  plaintiff  at  the  time  the 
wool  was  sacked.  If  so,  then  the  wool  at 
Vermontville  was  the  plaintiff's  wool.  It 
continued  to  be  plaintiff's  wool  imtil  it  was 
converted  by  the  defendant.  The  defendant 
and  the  plaintiff  continued  their  negotiations 
for  a  settlement  of  the  differences  which  had 
arisen  over  the  surplus  fine  wool.  The  de- 
fendant insisted  that  the  pUintiff  should 
take  it  and  pay  the  contract  price  of  25-^ 
cents  a  pound  for  this  wool  which  defendant 
never  sold,  and  which  plaintiff  never  bought. 
The  plaintiff  refused  to  accept  this  surplus 
fine  wool,  and  to  pay  the  25^  cents  a  pound. 
He  offered  to  take  the  wool  except  this 
surplus  fine  wool  and  pay  the  contract 
price.  He  offered  to  take  300  pounds  of 
fine  wool  and  to  take  all  other  wool  that 
complied  with  the  contract.  He  offered  to 
take  the  inferior  fine  wool  not  in  accordance 
with  the  contract  which  the  defendant  insist- 
ed that  he  should  take  and  to  pay  the  market 
price  for  it.  These  negotiations  for  a  settle- 
ment of  this  dispute  run  over  a  long  period 
of  time.  They  were  discussed  in  Mr.  Kid- 
der's office;  they  were  discussed  on  the 
street;  they  were  discussed  in  Dr.  Vance's 
office;  but  the  defendant  constantly  sought 
to  avoid  a  settlement.  The  price  of  wool  was 
going  up.  The  defendant  desired  to  repu- 
diate the  contract  and  to  take  advantage  of 
this  increase  in  price,  and  finally  on  January 
25,  1915,  the  defendant  contends  he  rescind- 
ed by  tendering  to  plaintiff  his  check  which 
plaintiff  refused  to  accept,  and  that  he 
rescinded  the  contract  thereby.  So  far  as 
the  surplus  fine  wool  is  concerned  which  was 
the  real  cause  of  the  dispute  above  the  300 
pounds  of  fine  wool  which  the  plaintiff  agreed 
to  accept  in  the  30,000  pounds  of  wool  which 
he  bought  of  the  defendant,  there  was  no 
acceptance  of  it.  The  mere  fact  that  the 
wool  was  sacked  by  the  defendant  and  at  the 
defendant's  expense,  the  fact  that  the  wool 
was  left  in  the  barn,  and  that  the  plaintiff 
agreed  to  pay  storage  charges  thereon  so 
long  as  the  key  to  the  barn  was  not  delivered 
by  defendant  to  the  plaintiff,  pending  settle- 
ment, so  long  as  plaintiff  was  excluded  from 
the  [138]  possession  of  the  property,  so  long 
as  the  parties  were  negotiating  for  a  settle- 
ment of  the  dispute  which  had  arisen  between 
them  over  this  surplus  fine  wool  not  sold  by 
defendant  and  not  bought  by  the  plaintiff, 
there  was  no  such  unequivocal  acceptance  by 
the  plaintiff  of  the  surplus  fine  wool  as  to 
pass  the  title  of  it  from  defendant  to  the 
plaintiff." 

Elmer  N,  Peters  for  plaintiff  in  error. 
Colgrove  d  Potter  for  defendant  in  error. 

OsTBAXDEB,  J.   {after  stating  the  facts), — 
Both  parties  testify  to  a  present  sale  of  wool. 
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the  precise  quantity  unknown.  The  jury  has 
found  that  the  quality  was  agreed  upon,  the 
whole  to  contain  not  more  than  300  pounds 
of  fine  w^ool.  Defendant  tendered  much  more 
than  300  pounds  of  fine  wool.  The  plaintiff 
refused  to  accept  such  a  delivery,  and  offered 
to  take  the  wool  with  300  pounds  of  fine  wool 
and  pay  for  it.  Defendant  refused  all  offers 
made,  insisting  upon  the  agreed  price  for  all 
of  the  wool  and  refusing  to  deliver  less  than 
all  of  the  wool. 

Under  the  provisions  of  the  uniform  sales 
act  (3  Comp.  Laws  1915,  §  11832  et  seq.), 
title  to  the  wool  passed  to  plaintiff  November 
28,  1914.  It  was  the  duty  of  the  seller  to 
deliver  the  goods  and  of  the  buyer  to  accept 
and  pay  for  them  in  accordance  with  the 
terms  of  the  contract,  delivery  of  the  goods 
and  payment  of  the  price  being  concurrent 
conditions ;  the  seller  being  ready  and  willing 
to  give  possession  and  the  buyer  ready  and 
willing  to  pay  the  price  in  exchange  for 
possession.  But  when  the  seller  delivers  to 
the  buyer  goods  he  contracted  to  sell,  mixed 
with  goods  of  different  description,  not  in- 
cluded in  the  contract,  the  buyer  may  accept 
the  goods  which  are  in  accordance  with  the 
contract  and  reject  the  rest,  or  may  reject 
the  whole.  There  is  a  further  provision  of 
the  act  to  the  effect  that  where  goods  have 
been  delivered  to  the  buyer  (though  under 
a  warranty ) ,  he  cannot ,  rescind  the  sale  if 
he  knew  of  the  breach  of  warranty  when  he 
accepted  the  goods. 

[139]  I  think  it  plain  that  plaintiff  did 
all  that  he  could  do  to  perform  his  contract; 
that  title  to  the  goods  bought  passed  to  him; 
that  delivery  did  not  conform  to  the  con- 
tract; that  he  offered  to  reject  goods  not 
bought  and  pay  for  the  remainder;  that  de- 
fendant disputed  the  terms  of  the  contract 
he  had  made  and  refused  to  make  delivery 
in  accordance  therewith.  Defendant  cannot 
stand  in  this  court  upon  any  right  to  retain 
the  goods  until  payment  had  been  made  in 
accordance  with  the  contract.  He  refused 
to  deliver;  was  not  ready  and  willing  to 
deliver  what  he  had  sold.  He  converted  what 
he  had  sold  by  a  sale  to  another.  The  issue 
of  fact  was  properly  given  to  the  jury  and, 
under  the  circumstances,  the  measure  of 
damages  recoverable  was  correctly  stated. 
Negotiations  by  which  plaintiff  sought  to 
receive  what  he  had  boiiglit  continued  al- 
most to  the  date  when  defendant  disposed  of 
the  property.  The  measure  of  damages  given 
by  the  trial  court  was  the  difference  between 
2r^^  cents  and  what  the  wool  was  worth 
>vlien   the  defendant  sold   it  to  others. 

The  judgment  is  affirmed. 

Stone,  C.  J.,  and  Kuhn,  Bird,  Moore, 
Steere,  and  Brooke,  JJ.,  concurred.  Person, 
J.,  did  not  sit. 

Rehearing  denied   April   19,   1917. 


NOTE. 

Under  the  provisions  of  the  uniform  sales 
act  it  is  held  in  the  reported  case  that  title 
to  a  quantity  of  wool  agreed  on  between  the 
parties  passed  to  the  buyer  on  his  payment 
of  a  part  of  the  purchase  price,  and  where 
tlie  seller  delivered  a  quantity,  mixed  with 
the  wool,  not  included  in  the  contract  of 
purchase  the  buyer  could,  under  subdivision 
3  of  section  44  of  the  Act,  accept  the  goods 
which  were  in  accordance  witli  the  contract 
and  reject  the  rest,  or  could  reject  the  whole. 

For  an  extended  discussion  of  the  construc- 
tion of  the  uniform  sales  act,  see  the  note 
to  Agri  Manufacturing  Co.  v.  Atlantic  Fer- 
tilizer Co.  reported  ante,  this  volume,  at  pa^ 
396. 


COIXIKS 

V. 

8KIIXIK08. 

V. 

COLLINS. 

Massachusetts  Supreme  Judicial  Court — May 

19,  1916. 

224  Mass.  276;  112  N.  E,  938. 


Sales  —  Uniform  Sales  Act  —  Constrvio- 
tion  —  Rescission  of  Contract* 

Under  St.  1908,  c.  237,  known  as  the 
Uniform  Sales  Act  S  69,  subd.  3,  on  rescission 
of  a  contract  to  enable  the  purchaser  to 
recover  the  purchase  price,  the  plaintiff  must 
notify  the  defendant  within  a  reasonable 
time  of  his  election  to  rescind,  and  must 
return  or  offer  to  return  the  property  in  sub- 
stantially as  good  condition  as  when  received 
by   him. 

[See  note  at  end  of  this  case.] 


The  word  "offer,"  as  used  in  St.  1908,  c 
237,  §  69,  subd.  3,  providing  that  the  buyer 
to  rescind  a  sale  must  offer  within  a  reason- 
able time  to  return  the  goods,  is  synonymous 
with  the  word  **tender." 

[See  note  at  end  of  this  case.] 


Where  plaintiff  for  more  than,  a  month 
after  learning  that  an  automobile  purchased 
by  him  was  not  in  running  order,  as  war- 
ranted by  the  vendor,  makes  no  tender  or 
offer  to  return  the  automobile,  other  than  to 
express  a  willingness  or  a  proposal  to  return 
it,  he  cannot  recover  as  on  a  rescission  of  the 
contract. 

[See  note  at  end  of  this  case.] 


COLLINS  V.  SKILLINGS. 

224  Maaa,  275. 
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Exceptions  from  Superior  Court,  Suffolk 
county:     Fox,  Judge. 

Actions  by  Fred  B.  Collins,  plaintiff, 
against  William  E.  Skillings,  defendant,  and 
by  William  K.  Skillings,  plaintiff,  > against 
Fred  B.  Collins,  defendant,  respectively. 
Judgment  for  plaintiff  in  second  action.  De- 
fendant alleges  exceptions.  Tlie  facts  are 
stated    in    the    opinion.      Exceptions    sus- 

TAIXED. 

John  E.  Hannigan  for  Fred  B.  Collins. 
J.  C  Johnston  and  Daryid  U,  Fulton  for 
William  £.  Skillings. 

[276]  PiEBCE,  J. — About  the  first  of  April, 
1013,  the  plaintiff  Skillings  in  exchange  sold 
to  the  defendant  Collins,  acting  through  one 
Clapp,  a  Premier  Roadster  automobile  for 
the  agreed  price  of  $2,000.  Howard  v. 
Harris,  8  Allen  (Mass.)  297,  299;  Carey  v. 
Guillow,  105  Mass.  18,  7  Am.  Kep.  494; 
Com.  V.  Abrams,  150  Mass.  393,  23  N.  £.  53. 
As  a  part  of  the  same  transaction,  Clapp, 
acting  for  Collins,  sold  to  Skillings  a  Chad- 
wick  automobile  for  the  price  of  $3,000. 
Clapp  received  for  the  contract  price  $500 
LI  cash,  $500  in  notes  and  $2,000  as  the 
value  and  agreed  price  of  the  Premier  Hoad- 
ster  automobile  sold  to  Collins.  The  first 
of  these  actions  is  brought  by  Skillings  to 
recover  $3,000  upon  a  recission  of  the  con- 
tract. The  second  action  is  brought  by  Col- 
lins upon  the  notes. 

The  evidence  .warranted  a  finding  that, 
before  the  sale  and  to  induce  the  purchase, 
Clapp  stated  to  Skillings  that  the  car  "was 
all  riglit,  tiiat  it  was  in  perfect  running 
order,  that  it  had  been  thoroughly  over- 
^ hauled,  that  there  were  no  defects  in  it  and 
that  there  was  nothing  out  about  it;  "  that, 
during  the  negotiations  and  before  the  sale, 
Skillings  said  to  Collins  in  the  presence  of 
Clapp.  "that  Clapp  had  stated  that  the  car 
v-as  in  perfect  running  ordor,  that  there 
were  no  defects  about  it  and  that  it  was  put 
jjerfectly  and  thoroughly  in  condition  and 
ovcrliauled;  "  and  that  Collins  corroborated 
the  statement. 

Tlie  evidence  warranted  a  finding  that  the 
car  was  out  of  repair,  was  not  in  perfect 
runninjr  order  and  had  not  been  thoroughly 
overliauled  at  the  time  of  the  sale.  "The 
defendant  concedes  that  if  the  warranty 
alleged  was  proved  .  .  .  then  the  jury 
could  liave  found  a  breach  of  it,  that  is, 
*hat  tlie  car   was   not  in   perfect  condition." 

[277J  The  nUiintiff  Skillings  alleges  that 
he  rescinded  the  contract,  and  seeks  in  this 
action  a  recovery  of  the  price  paid.  To 
enable  the  plaintiff  to  recover  back  his  pur- 
chase money,  he  must  have  notified  the  de- 
fendant   within    a    reasonable    time    of    his 


election  to  rescind  and  must  have  returned, 
or  have  offered  to  return,  the  automobile  to 
the  defendant  in  substantially  as  good  con- 
dition as  it  was  when  transferred  to  him. 
St.  1908,  c.  237,  §  69,  cK  3.  As  was  said 
by  Shaw,  C.  J.,  in  Dorr  v.  Fisher,  1  Cush. 
(Mass.)  271,  274,  the  vendee  may  "rescind 
the  contract,  and  recover  back  the  amount  of 
his  purchase  inoney,  as  in  case  of  fraud. 
But,  if  he  does  this,  he  must  first  return  the 
property  sold,  or  do  every  thing  in  his  power 
requisite  to  a  complete  restoration  of  the 
property  to  the  vendor,  and,  without  this, 
he  cannot  recover."  It  has  been  held  that 
the  word  "offer"  as  used  in  St.  1908,  c.  237, 
§  69,  is  synonymous  with  the  word  "tender," 
and  we  so  interpret  it.  Noyes  v.  Patrick, 
58  N.  H.  618;  Milliken  v.  Skillings,  89  Me. 
180,  183,  36  Atl.  77;  Mundt  v.  Simpkins,  129 
Am.  St.  Rep.  670,  115  N  W.  325;  Williston 
on  Sales,  §  610. 

The  defendant  Collins  contends  that  the 
plaintiff  knew  of  the  defects  in  the  car  al: 
most  immediately  after  it  was  delivered, 
that  he  waived  his  right  to  rescind  by  keep- 
ing it  with  knowledge  of  its  condition  and 
that  his  letter  of  June  2,  1913,  quoted  later 
in  this  opinion,  was  an  express  election  so 
to  do.  Bassett  y.  Brown,  105  Mass.  551, 
557. 

[278]  The  answer  to  this  contention  is  to 
bo  found  in  the  admitted  fact  that  it  wag 
understood  that  the  machine  should  be  taken 
to  the  garage  of  Clapp,  or  to  that  of  Hersey 
on  Talbot  Avenue,  in  case  of  trouble,  and 
that  the  bill  of  sale  should  be  sent  to  Clapp. 
Moreover,  the  plaintiff  testified  that  he  was 
told  by  Clapp  and  others  that  "a  large  por- 
tion of  the  trouble  wa«  due  to  the  fact  that 
he  (Skillings)  was  not  familiar  with  that 
type  of  car,"  and  it  might  well  be  that  at 
the  time  the  letter  was  written  he  reasonably 
believed  that  such  statement  was  true.  But 
soon  after  the  letter  was  written  he  was  told 
by  Collins  "that  the  thing  was  all  out  of 
adjustment,,  it  wasn't  right  at  all,  it  was 
absolutely  not  at  all  as  it  should  be." 

Skillings  then  knew  that  the  car  was 
defective,  and  he  stated  after  Clapp  had  told 
him  that  the  car  had  been  "made  ship-shape 
and  was  running  in  good  order,"  that  he 
was  thoroughly  disgusted  with  the  whole 
situation,  that  he  did  not  see  any  point  in 
his  trying  it  at  all,  that  he  had  been  told  a 
half  dozen  times  by  Clapp's  people  and  the 
Talbot  Avenue  people  that  the  thing  was  in 
first  class  order  and  would  run  all  right, 
and  then  he  would  go  and  get  it  and  have  the 
same  trouble  with  it. 

After  this  conversation  he  tried  the  car 
again,  and  had  the  same  kind  of  troubles 
with  it  as  he  had  had  for  two  months.  He 
telephoned  Clapp  that  "the  deal  was  off;  " 
that   Clapp    "could    take    the    car;    that    he 
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(Skillings)  was  through  with  it;  "  that  "the 
car  was  out  to  Talbot  Avenue  and  he 
( Clapp )  could  go  and  take  it ;  "  that  "he 
thought  the  whole  deal  should  be  cancelled 
and  that  he  should  have  his  car." 

On  July  2,  1913,  Skillings  wrote  to  Clapp, 
"This  is  a  formal  notice  to  you  that  I  shall 
not  accept  the  Chadwick  car — which  is,  as 
you  know,  now  at  the  Talbcyb  Ave.  Garage^ 
Dorchester.  When  I  made  the  deal  with  you 
I  had  every  right  to  assume  that  the  car 
was  in  good  condition,  but  for  three  months, 
despite  the  fact  that  your  repair  man  and 
the  Talbot  Avenue  Garage  people  have  had 
the  cat  practically  all  the  time,  it  has  never 
once  been  in  anything  like  proper  condition. 
I  am  done  with  It  absolutely,  and  I  would 
not  have  it  at  any  price."  Following  this  letter 
the  car  was  not  delivered  to  the  defendant 
Collins,  nor  was  there  any  offer  to  or  tender 
of  delivery  to  Collins  or  to  Clapp,  unless  the 
letter  in  itself  .amounts  to  an  offer  to  deliver. 
It  [279]  is  clear  that  the  letter  expresses  no 
more  than  a  willingness  or  a  proposal  to 
return  the  car,  and  there  is  no  evidence  that 
Collins  by  word  or  act  stated  that  he  would 
refuse  to  receive  the  car  if  tendered. 

No  further  tender  or  offer  of  tender  of  the 
car  was  made  to  the  defendant  Collins  until 
August  0,  1913,  when  an  attorney,  Johnston, 
for  Skillings,  "told  Collins  that  Skillings  was 
through  with  the  car,  that  he  was  ready  to 
give  it  to  Mr.  Collins  but  wanted  the  Premier 
and  the  notes  and  the  money  which  had  been 
paid."  On  August  21,  1913,  Collins  stated 
to  Johnston  that  he  would  not  give  back  to 
Skillings  his  car,  his  money  and  his  notes. 

We  are  of  the  opinion  that  the  facts  dis- 
close no  legal  excuse  for  the  plaintiff  Skil- 
ling's  failure  to  deliver  or  to  offer  to  deliver 
the  car  to  the  defendant  Collins  for  the  pur- 
pose of  rescinding  the  sale  between  July  2, 
1913,  and  August  6,  1913;  and  that  upon  the 
undisputed  facts  the  plaintiff  did  not  deliver  ' 
the  car  or  offer  to  deliver  it  to  the  defendant 
within  a  reasonable  time  after  he  had  knowl- 
edge that  the  warranty  was  broken.  Bassett 
y.  Brown,  supra. 

The  request  that  a  verdict  should  be  or- 
dered for  the  defendant  Collins  should  have 
been  given.  And  in  each  case  the  entry  must 
be 

Exceptions  sustained. 


KOTE. 

It  held  in  the  reported  case  that  where 
the  buyer  of  an  automobile  seeks  to  recover 
beck  the  purchase  money,  because  of  a  breacli 
of  warranty  of  quality,  it  is  necessary  for 
him  to  notify  the  seller  within  a  reasonable 
time  after  he  has  knowledge  that  the  war- 
ranty  is  broken  and  to  return  or  offer  to 


return  the  machine  to  the  seller  in  substan- 
tially as  good  condition  as  it  was  when  he 
received  it,  as  is  required  by  subdivision  3 
of  section  69  of  the  Uniform  Sales  Act.  The 
word  "offer"  in  this  subdivision  is  interpret- 
ed by  the  court  as  synonymous  with  the 
word  "tender." 

For  an  exhaustive  discussion  of  the  con- 
struction of  the  uniform  sales  act,  see  the 
note  to  Agri  Manufacturing  Co.  v.  Atlantic 
Fertilizer  Co.  reported  ante,  thia  Tolumej 
at  page  396. 
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Costs  —  Cost  Bond  —  Discretion  of 
Court. 

Upon  a  motion  made  for  a  cost  bond,  under 
the  provisions  of  section  2892,  Comp.  Laws 
1897,  it  is  discretionary  with  the  court  as  to 
whether  plaintiff  shall  be  ruled  to  give  such 
bond. 

Constitutional  Law  —  Adoption  of  Con- 
stitution -«  EHeot  on  Bights  Pre- 
viously Vested. 

Where  the  rights  of  a  city  under  a  claim 
of  lien  had  become  fixed  at  the  time  the  provi- 
sions of  the  constitution  became  effective  and 
in  force,  its  rights  would  not  be  affected  be- 
cause the  law,  under  which  its  right  to  the 
lien  accrued,  might  conflict  with  the  constitu- 
tion, as  such  rights  were  preserved  by  section 
4,  art.  22,  of  the  constitution. 

Speoial  Assessments  — >  ''Front  Foot 
Bute"  —  Validity  of  Levy. 

An  assessment  for  a  local  improvement* 
levied  under  the  "front  foot  rule,"  Instead  of 
according  to  benefits  accruing  to  the  property 
assessed,  does  not  violate  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States. 

[See  note  at  end  of  this  case.] 

Same. 

The  authority  to  require  the  property  spe- 
cially benefited  to  bear  the  expense  of  a  local 
improvement  is  a  branch  of  the  taxing  power, 
or  included  within  it,  and  the  question  as  to 
whether  tlie  expense  of  making  such  improve- 
ment shall  be  paid  out  of  the  general  treas- 
ury, or  to  be  assessed  upon  the  abutting  -or 
other  property  specially  benefited,  and  if  in 
the  latter  mode,  whether  the  assessment  shall 
be  upon  all  the  property  found  to  be  benefited, 
or  alone  upon  the  abutters,  according  to 
frontage  or  according  to  the  area  of  their 
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Iota,  is  a  question  of  legislative  expediency. 
[See  note  at  end  of  this  case.] 

Enforcement  of  AsBesBment  —  Due 
Process  of  I<aw  -*  Necessity  of  Hear- 
ing. 

Where  an  assessment  levied  for  a  street  im- 
provement can  only  be  enforced  by  the  filing 
of  a  notice  of  lien,  and  foreclosing  the  same 
in  the  same  manner  that  mortgages  on  real 
estate  are  foreclosed,  and  as  such  foreclosure 
can  only  be  had  upon  notice  to  the  property 
owner,  there  is  no  taking  of  property  without 
due  process  of  law,  although  neither  the 
statute  nor  ordinance  adopted  in  pursuance 
thereof  makes  provision  for  notice  to  the  own- 
er of  property  of  the  levying  of  assessments 
for  street   improvements. 

Mnnicipal  Corporations  —  Powers  — 
Effect  of  Express  Grant. 

Where  the  legislature,  in  terms,  confers 
upon  a  municipal  corporation  the  power  to 
pass  ordinances  of  a  specified  and  defined 
character,  if  the  power  thus  delegated  be  not 
in  conflict  with  the  constitution,  an  ordinance 
passed  pursuant  thereto  cannot  be  impeached 
as  invalid  because  it  would  have  been  regard- 
ed as  unreasonable  if  it  had  been  passed 
under  the  incidental  power  of  the  corporation, 
or  under  a  grant  of  power  general  in  its 
nature. 

Special  Assessntents  —  What  Goasti- 
tmtes     Inftproveineat     —     SprinkUns 

Streets. 

The  sprinkling  of  streets  is  such  an  ''im- 
provement" as  will  support  a  special  aaseBS- 
ment 


(Syllabus  by  court ) 

Appeal  from  District  Court,  Chaves 
county:  McClube,  Judge. 

Action  by  City  of  Boswell,  plaintiff, 
against  U.  S.  Bateman,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.     Affibmes). 

U,  8.  Bateman  for  appellant. 
James  M,  Dow  for  appellee. 

[81]  BOBESTS,  C.J. — Sections  1  and  2  of 
chapter  116,  S.  L.  1903,  reads  as  follows: 

"Section  1.  That  whenever  the  city  council 
of  any  city  in  the  territory  of  New  Mexico 
shall  determine  that  the  streets  within  its 
limits,  or  certain  streets,  or  parts  of  streets, 
shall  be  watered  in  whole  or  in  part  at  the 
expense  of  the  owners  of  property  abutting 
on  such  streets  or  parts  thereof,  such  city 
council  shall  estimate  and  determine  the 
expense  of  watering  such  streets  or  portions  of 
streets,  and  the  proportion  of  such  expense 
to  be  borne  by  such  owners  of  abutting  prop- 
erty, and  the  rate  to  be  assessed  against 
each  lineal  foot  of  frontage  of  such  abutting 
property,  and  thereupon  shall  proceed  to 
assess,  and  shall  assess,  against  each  lot  or 
parcel  of  land  so  abutting  upon  such  street 
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or  portion  thereof  its  proportionate  share  of 

.  such  expense  according  to  its  frontage. 

"Sec.  2.  That  the  amount  so  assessed 
against  each  of  such  lots  and  parcels  of  land 
so  abutting  [82]  upon  such  street  or  part 
thereof,  shall  constitute  and  be  a  lien  upon 
the  same,  and  such  amount  shall  be  collect- 
ed and  such  lien  enforced  in  the  same  man- 
ner and  by  the  same  proceeding  as  provided 
by  law  for  the  enforcement  of  liens  issued 
for  other  classes  of  street  improvement.'' 

Under  and  pursuant  to  this  act,  the  city 
council  of  Boswell,  N.  M.,  enacted  ordinance 
No.  219,  which  was  an  ordinance-  providing 
for  the  sprinkling  of  streets  and  assessing 
the  cost  thereof  against  abutting  property 
owners.  Section  1  of  said  ordinance  reads  as 
follows : 

"It  is  hereby  determined  by  the  city  coun- 
cil of  the  city  of  Boswell  that  the  hereinafter 
mentioned  streets  and  avenues,  and  parts  of 
streets  and  avenues  of  the  city  of  Boswell, 
shall  be  watered,  in  whole,  at  the  expense  of 
the  owners  of  property  abutting  on  such 
streets  and  avenues  and  parts  thereof." 

Section  2  describes  the  streets  and  parts 
of ,  streets  included  within  the  sprinkling 
district.  Section  3  determines  and  estimates 
the  expense  of  watering  certain  named 
streets,  running  north  and  south,  to  be  12 
cents  per  lineal  foot  of  frontage  of  abutting 
property  on  such  streets,  and  3  c^its  per 
lineal'  foot  on  named  streets  running  from 
east  to  west.  Section  4  assesses  such  esti- 
mated expoise  upon  the  lots  abutting  upon 
the  named  streets.  Section  5  makes  it  the 
duty  of  each  lot  owner,  within  the  district 
created,  to  pay  to  the  city  clerk  of  such  city, 
on  or  before  the  Ist  day  of  August  of  each 
year,  the  amount  so  assessed  against  his 
said  lot  or  lots.  Section  6  makes  the  amount 
so  assessed  a  lien  upon  the  real  estate,  and 
provides  that  upon  failure  to  pay  the  amount 
so  assessed,  within  the  time  limited,  the 
city  clerk  c^all  file  in  the  office  of  the  pro- 
bate clerk  and  ex  officio  recorder  of  the 
county  a  claim  of  lien.  Section  7  provides 
for  the  foreclosure  of  such  lien  "in  the  man- 
ner now  provided  for  the  foreclosure  of 
mortgages  on  real  estate."  Section  8  pro- 
vides for  the  allowance  of  reasonable  at- 
torney's fee,  upon  such  foreclosure.  Section 
11  provides  that  the  funds  derived  under  the 
ordinances  shall  be  covered  into  a  special 
[83]  fund  to  be  known  as  the  "Sprinkling 
Fund,"  and  that  the  fund  shall  not  be  used 
for  any  other  purpose  than  the  payment  of 
the  expenses  incident  to  the  sprinkling  of  the 
streets  within  such  district. 

Appellant  is  the  owner  of  certain  unim- 
proved lots,  within  the  district  so  created 
by  the  aforesaid  ordinance.  He  failed  to  pay 
the  assessment  so  levied  upon  his  said  lots, 
whereupon  the  clerk  prepared  and  filed,  pur- 
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suant  to  said  ordinance,  a  notice  of  lien  upon 
said  real  estate  for  the  sum  of  $52.20.  This 
action  was  instituted  in  the  court  below  to 
foreclose  such  lien,  and  from  the  judgment 
therein  rendered,  foreclosing  the  same,  ap- 
pellant prosecutes  this  appeal. 

Eighty-three  claimed  errors  are  assigned, 
but  many  of  them  are  not  discussed  by  ap- 
pellant in  his  brief,  and  those  liot  argued  in 
the  briefs  will,  of  course,  not  be  considered. 
Riverside  Sand,  etc.  Mfg.  Co.  v.  Hardwick, 
16  X.  M.  479,  120  Pac.  323. 

The  first  error  discussed  is  that  the  court 
erred  in  refusing  to  grant  the  defendant's 
motion  for  cost  bond.  This  point  is  disposed 
of  by  the  case  of  Pilant  v.  Hirsch,  14  N.  M. 
11,  88  Pac.  1129,  adversely  to  appellant's 
contention.  Upon  a  motion  made  for  a  cost 
bond,  under  the  provisions  of  section  2892, 
C.  L.  1897,  it  is  discretionary  with  the  court 
as  to  whether  plaintiff  shall  be  ruled  to  give 
such  bond. 

It  is  difficult  to  determine  the  exact  points 
presented  by  appellant  in  his  brief,  as  he  has 
failed  to  state  the  same.  From  the  argu- 
ment advanced,  we  assume  that  he  next  chal- 
lenges the  validity  of  an  assessment  levied 
by  the  front  foot  instead  of  according  to 
benefit,  as  being  in  contravention  of  the  four- 
teenth amendment  to  the  Constitution  of 
the  United  States.  He  likewise  argues  that 
the  statute  and  ordinance  enacted  thereun- 
der are  in  conflict  with  the  Constitution  of 
the  state  of  New  Mexico,  and  being  so  in 
conflict  they  become  eo  instant!  void  upon 
the  incoming  of  statehood.  This  proposition 
may  be  disposed  of  in  a  few^  words.  The 
rights  of  the  city  under  this  lien  claim  had 
accrued  aifd  become  fixed  at  the  time  New 
Mexico  became  a  state.  This  being  true,  such 
right  would  [84]  not  be  affected  by  the  Con- 
stitution. By  section  4,  article  22  of  the 
Constitution,   it  was  provided  that: 

"All  rights,  actions,  claims,  contracts,  li- 
abilities and  obligations,  shall  continue  and 
remain  unaffected  by  the  change  in  the  form 
of  government." 

This  being  true,  we  are  only  required  to 
determine  whether  an  assessment  for  a  local 
improvement,  levied  under  the  "front  foot 
rule"  instead  of  according  to  benefits  accru- 
ing to  the  property  assessed,  violates  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States.  It  is  true  some  of  the 
courts  so  hold.  Peay  v.  Little  Rock,  32  Ark. 
31;  State  v.  Robert  P.  Lewis  Co.  82  Minn. 
390,  85  N.  W.  207,  80  N.  W.  Oil,  53  L.R.A. 
421;  Taylor  v.  Chandler,  9  Heisk.  (Tenn.) 
349,  24  Am.  Rep.  308.  And  the  case  of  Nor- 
wood V.  Baker,  172  V.  S.  269,  19  S.  Ct.  187, 
43  U.  S.  (L.  ed.)  443,  seemingly  announces 
the  same  doctrine.  If  this  latter  case  so 
holds,  it  has  been  so  often  distinguishes  and 
construed    by    the    United    States    Supreme 


Court  that  it  can  no  longer  be  said  to  be 
controlling.     In  the  case  of  French  v.  Barber 
Asphalt  Paving  Co.  181  U.  S.  324,  21  S.  Ct. 
625,  45  U.  S.    (L.  ed.)    879,  wherein  a  large 
number  of  authorities  were  discussed,  it  was 
held  that  an  assessment  by  the  front  foot  for 
paving  a  street  was  valid.     The  court  said: 
"The  >courts  are  very  generally  agreed  that 
the   authority   to  require   the   property   spe- 
cially benefited  to  bear  the  expense  of  local 
improvements    is    a    branch    of    the    taxing 
power,  or  included  with  it.     .     .     .     Wheth- 
er the  expense  of  making  such  improvements 
shall  be  paid  out  of  the  general  treasury,  or 
be  assessed  upon  the  abutting  or  other  prop- 
erty specially  benefited,  and,  if  in  the  latter 
mode,  whether  the  assessment  shall  be  upon 
all  property  found  to  be  benefited,  or  alone 
upon  the  abutters,  according  to  frontage  or 
according  to  the  area  of  their  lots,   is  ac- 
cording to  the  present  weight  of  authority 
considered    to   be   a   question    of    legislative 
expediency.     Dillon's  Mun.  Corp.    (4th  Ed.) 
voL  2,  §  762.     This  array  [85]  of  authority 
was  confronted,  in  the  courts  below,  with  the 
decision  of  this  court  in  the  case  of  Norwood 
V.  Baker,  172  U.  S.  269,  19  S.  Ct.  187,  43  U. 
S.  (L.  ed.)  443,  which  was  claimed  to  over- 
rule our  previous  cases,  and  to  establish  the 
principle  that  the  cost  of  a  local  improve- 
ment cannot  be  assessed  against  abutting  prop- 
erty according  to  frontage,  unless  the  law,  tin- 
der which  the  improvement  is  made,  provides 
for  a  preliminary  hearing  as  to  the  benefits  to 
be  derived  by  the  property  to  be  assessed. 
But  we  agree  with  the  Supreme  Court  of  Mis- 
souri in  its  view  that  such  is  not  the  neces- 
sary legal  import  of  the  decision  of  Norwood 
V.  Baker.     That  was  a  case  where  by  a  vil- 
lage ordinance,  apparently  aimed  at  a  single 
person,  a  portion  of  whose  property  was  con- 
demned for  a  street,  the  entire  cost  of  open- 
ing the   street,   including  not  only  the  full 
amount  paid   for   the   strip  condemned,   but 
the  costs  and  expenses  of  the  condemnation 
proceedings,  was  thrown  upon   the  abutting 
property  of  the  person  whose  land  was  con- 
demned.    This  appeared,  both  to  the  court 
below  and   to  a  majority   of  the  judges   of 
this  court,  to  be  an  abuse  of  the  law,  an  act 
of  confiscation,  and  not  a  valid  exercise  of 
the  taxing  power.     This  court,  however,  did 
not  affirm  the  decree  of  the  trial  court  award- 
ing a  perpetual  injunction  against  the  mak- 
ing and  collection  of  any  special  assessments 
upon  Mrs.   Baker's  property,  but  said:      'It 
should  be  observed  that  the  decree  did  not 
relieve  the  abutting  property  from  liability 
for   such    amount   as   could   be   properly  as- 
sessed against  it.    Its  legal  effect,  as  we  now 
adjudge,  was  only  to  prevent  the  enforcement 
of  the  particular  assessment  in  question.     It 
left  the  village,  in  its  discretion,  to  take  such 
steps  as  were  within  its  powers  to  take,  either 
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under  existing  statutes  or  under  any  au- 
thority that  might  thereafter  be  conferred 
upon  it,  to  make  a  new  assessment  upon  the 
plaintiff's  abutting  [86]  property  for  so  much 
of  the  expense  of  the  opening  of  the  street 
as  M^as  found  upon  due  and  {froper  inquiry 
to  be  equal  to  the  special  benefits  accruing 
to  the  property.  By  the  decree  rendered  the 
court  avoided  the  performance  of  functions 
appertaining  to  an  assessing  tribunal  or  body, 
and  left  the  subject  under  the  control  of  the 
local  authorities  designated  by  the  state. 
That  t})is  decision  did  not  go  to  the  extent 
claimed  by  the  plaintiff  in  error  in  this  case 
is  evident,  because  in  the  opinion  of  the  ma- 
jority it  is  expressly  said  that  the  decision 
was  not  inconsistent  with  our  decisions  in 
Parsons  v.  District  of  Columbia,  170  U.  S. 
45,  56,  18  S.  Ct.  521,  42  U.  S.  (L.  ed.)  943, 
and  Spencer  v.  Merchant,  125  U.  S.  345,  357, 
8  S.  Ct.  921,  31  U.  S.  (L.  ed.)  763." 

The  validity  of  the  "front  foot  rule"  of 
assessments  was  also  sustained  by  that  court 
in  the  cases  of  Tonawanda  v.  Lyon,  181  U. 
S.  389,  21  S.  Ct.  609,  45  U.  S.  (L.  ed.)  908, 
and  Wight  v.  Davidson,  181  U.  S.  371,  21  S. 
Ct.  616,  45  U.  S.  (L.  ed.)  900.  In  the  case 
of  Webster  v.  Fargo,  181  U.  S.  394,  2l  S.  Ct. 
623,  645,  45  U.  S.  (L.  ed.)  912,  the  court 
said: 


"But  we  agree  with  the  Supreme  Court  of 
Xorth  Dakota,  in  holding  that  it  is  within 
the  power  of  the  Legislature  of  the  state  to 
create  special  taxing  districts,  and  to  charge 
the  cost  of  a  local  improvement,  in  whole  or 
in  part,  upon  the  property  in  said  district, 
either  according  to  the  valuation,  or  super- 
ficial area  or  frontage,  and  that  it  was  not 
the  intention  of  this  court,  in  Norwood  T. 
Baker,  to  hold  othenvise." 

That  the  same  rule  prevails  in  most  of  the 
state  courts  is  shown  by  the  note  to  the  case 
of  Heavner  v.  Elk  ins,  Ann.  Cas.  1913A  653. 
But  independent  of  the  decisions  of  the  state 
courts,  the  above-cited  cases,  decided  by  the 
United  States  Supreme  Court,  must  be  ac- 
cepted as  controlling  authority  in  this  case, 
construing,  as  they  do,  the  provision  of  the 
federal  Constitution,  upon  which  appellant 
relies  for  a  reversal. 

[87]  Judge  Dillon  says  (Dillon's  Munici- 
pal Corporations  [6th  Ed.]  §  143) : 

"It  is  conclusively  settled  by  the  decisions 
of  the  Supreme  Court  of  the  United  States 
that  the  fourteenth  Amendment  to  the  federal 
Constitution  does  not  require  that  assess- 
ments for  local  improvements  shall  be  levied 
according  to  benefits  or  not  in  excess  of  bene- 
fits. The  case  of  Davidson  v.  New' Orleans, 
96  U.  S.  97,  24  U.  S.  (L.  ed.)  616,  is  the 
leading  one  on  this  subject,  and  its  doctrines 
have  been  repeatedly  reaffirmed  by  the  Su- 
preme Coui*t,  and  they  stand  as  the  no  long- 
er questioned  law  of  the  court  down  to  this 
present." 
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Appellant  concedes  that  the  question  of 
benefits  cannot  be  inquired  into,  and  cites  as 
sustaining  the  proposition,  among  others,  the 
case  of  Northern  Pac.  R.  Co.  v.  Seattle,  46 
Wash.  674,  91  Pac.  244,  12  L.R.A.(N.S.)  121, 
123  Am.  St.  Rep.  955,  wherein  the  court 
said: 

"The  ordinance  creating  the  district,  and 
directing  an  assessment  upon  all  abutting 
property  according  to  frontage,  was  legisla- 
tive determination  by  the  city  council  that 
all  abutting  property  within  such  district 
will  be  benefited.  With  perhaps  occasional 
exceptions  involving  fraudulent  or  arbitrary 
action,  such  legislative  determination  does 
not  become  the  subject  of  review  by  the 
courts,  but  is  final."  . 

This  doctrine  is  probably  advanced  to  sup- 
port appellant's  theory  that  the  assessment 
by  the  front  foot  rule  is  violative  of  his  con- 
stitutional right  to  due  process  of  law,  in 
that  he  is  entitled  to  notice  and  an  opportu- 
nity to  be  heard  on  the  question  of  benefits, 
and  that  the  tax  can  be  laid  only  on  the 
basis  of  actual  benefit  received.  But,  as  we 
have  shown,  the  Supreme  Court  of  the  Uni» 
ted  States  has  held  that  the  fourteenth 
amendment  does  not  require  that  assessments 
for  local  improvements  shall  be  levied  ac-' 
cording  to  benefits,  or  not  in  excess  of  ben- 
efits. This  being  true,  we  can  but  conclude 
that  the  statute  and  ordinance  [88]  in  ques- 
tion do  not  violate  the  fourteenth  amend- 
ment, by  providing  for  the  assessment  of  the 
cost  of  sprinkling  the  streets  according  to 
tlie  frontage  of  the  lots  bordering  upon  the 
streets  within  the  district. 

The  question  of  notice  is  settled,  by  a  de- 
cision of  the  United  States  Supreme  Court, 
adversely  to  appellant.  In  the  case  of  Hagar 
V.  Reclamation  District  No.  108,  111  U.  S. 
701,  4  S.  Ct.  663,  28  U.  8.  (L.  ed.)  669,  the 
court,  after  quoting  from  the  case  of  David- 
son V.  New  Orleans,  96  U.  S.  97,  24  U.  S. 
(L.  ed.)   616,  said: 

"This  decision  covers  the  cases  at  bar.  The 
assessment  under  consideration  could,  by  the 
law  of  California,  be  enforced  only  by  l^al 
proceedings,  and  in  them  any  defense  going 
eitlier  to  its  validity  or  amount  could  be 
pleaded.  In  ordinary  taxation,  assessments, 
if  not  altered  by  a  board  of  revision,  or  of 
equalization,  stand  good,  and  the  tax  levied 
may  be  collected  by  a  sale  of  the  delinquent's 
property;  but  assessments  in  California,  for 
the  purpose  of  reclaiming  overflowed  and 
swamp  lands,  can  be  enforced  only  by  suits, 
and,  of  course,  to  their  validity  it  is  essen- 
tial that  notice  be  given  to  the  taxpayer  and 
opportunity  be  afforded  him  to  be  heard  re- 
specting the  assessment.  In  them  he  may 
set  forth  by  way  of  defense,  all  his  grievances. 
Reclamation  District  No.  108  v.  Evans,  61 
Cal.  104.  If  property  taken  upon  an  assess- 
ment, which  can  only  be  enforced  in  this  way. 
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ho  not  taken  by  due  process  of  law,  then,  as 
said  by  Mr.  Justice  Miller,  in  the  New  Orleans 
case,  these  words  as  used  in  the  Constitu- 
tion can  have  no  definite  meaning.  The  nu- 
merous decisions  cited  by  counsel,  some  of 
which  are  given  in  the  note,  as  to  the  neces- 
sity of  notice  and  of  an  opportunity  of  being 
.  heard,  are  all  satisfied  where  a  hearing  in 
court  is  thus  allowed." 

The  assessments  levied  under  this  statute 
and  the  ordinance  enacted  thereunder  could 
only  be  enforced  by  a  suit  to  foreclose  the  lien 
created  thereby.  This  being  true,  [89]  a  par- 
ty against  whom  such  an  assessment  was 
sought  to  be  enforced  would  necessarily  be  re- 
quired to  be  brought  into  court  by  legal 
process,  and,  in  the  action  to  foreclose  the  lien 
against  his  property,  he  would  have  that  "due 
process  of  law"  guaranteed  to  him  by  the  Con- 
stitution of  the  United  States. 

The  same  question  here  raised  was  before 
the  Supreme  Court  of  Indiana  in  the  case  of 
Garvin  v.  Daussman,  114  Ind.  429,  16  N.  E. 
826,  6  Am.  St.  Rep.  637.  The  holding  of  the 
court  is  summarized  in  the  syllabus,  as  fol- 
lows: 

"Although  neither  the  special  charter  of 
the  city  of  Evansville,  nor  the  ordinance 
adopted  in  pursuance  thereof,  makes  provi- 
sion for  notice  to  the  owners  of  property  of. 
the  levying  of  assessments  for  street  improve- 
ments, yet  where  the  ordinance  provides  that 
the  assessment  shall  be  collected  by  the  en- 
forcement of  the  lien  in  the  same  manner  that 
mortgages  are  foreclosed,  and  as  such  pro- 
ceedings can  only  be  taken  in  pursuance  of 
'notice,  and  property  owner  is  afforded  an 
opportunity  to  question  the  validity  of  the 
assessment,  the  ordinance  is  valid." 

See  also  to  the  same  effect,  Law  v.  Johnston, 
118  Ind.  261,  20  N.  E.  745 ;  McEneney  v.  Sulli- 
van, 125  Ind.  407,  25  N.  E.  540. 

In  the  case  of  King  v.  Portland,  38  Ore. 
402,  63  Pac.  2,  55  L.R.A.  812,  the  court  said: 

"The  manner  of  notice  and  the  specific 
period  of  time  in  the  proceedings,  when  he 
may  be  heard  are  not  very  material,  so  that 
reasonable  opportunity  is  afforded  before  he 
has  been  deprived  of  his  property,  or  the  lien 
thereon  is  irrevocably  fixed.  So  it  has  been 
hold  *that  it  is  sufficient  if  the  party  is  accord- 
ed the  right  of  appeal  or  to  be  heard  upon 
an  application  for  abatement  (see  Towns  t. 
Klamath  County,  33  Ore.  225,  53  Pac.  604; 
Weed  V.  Boston,  172  Mass.  28,  51  N.  E.  204, 
42  L.R.A.  642),  or  the  assessment  is  to  be 
enforced  by  a  suit  to  which  he  is  to  [90]  be 
made  a  party  (Hagar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  4  S.  Ct.  663,  28  U.  S. 
(L.  ed.)  569;  Walston  v.  Nevin,  128  U.  S.  578, 
9  S.  Ct.  192,  32  U.  S.  (L.  ed.)  544),  or  the 
right  of  injunction  against  collection  is  ac- 
corded, by  which  the  validity  of  the  assess- 
ment may  be  judicially  determined  (McMillen 


V.  Anderson,  95  U.  S.  37,  24  U.  S.  (L.  ed.) 
335).  In  such  case  he  cannot  be  heard  to 
complain  that  his  property  is  being  taken 
without  due  process  of  law." 

The  above  cases  conclusivelv  show  that  the 
statute  and  ordinance  in  question  are  not  in- 
valid as  an  attempt  to  take  property  without 
due  process  of  law. 

Appellant  next  discusses  the  question  as  to 
when  an  ordinance  will  be  held  unreasonable 
by  the  courts.    The  rule  is  well  settled  that: 

"Where  the  legislature,  in  terms,  confers 
upon  a  mimicipal  corporation  the  power  to 
pass  ordinances  of  a  specified  and  defined 
character,  if  the  power  thus  delegated  be  not 
in  conflict  with  the  Constitution,  an  ordinance 
passed  pursuant  thereto  cannot  be  impeached 
as  invalid  because  it  will  have  been  regarded 
as  unreasonable  if  it  had  been  passed  under 
the  incidental  power  of  the  corporation,  or 
under  a  grant  of  power  general  in  its  nature. 
In  other  words,  what  the  Legislature  distinct- 
ly says  may  be  done  cannot  be  set  aside  by  the 
courts  because  they  may  deem  it  to  be  unrea- 
sonable or  against  sound  policy.  But  where 
the  powef  to  legislate  on  a  given  subject  is 
conferred,  then  the  ordinance  passed  in  pur- 
suance thereof  must  be  a  reasonable  exercise 
of  the  power  or  it  will  be  pronounced  invalid.'' 
Dillon,  Munic.  Corp.  (5th  ed.)  §  600. 

The  power  to  pass  the  ordinance  in  question 
in  this  case  was  conferred  by  the  act  of  1903 
(quoted  supra).  The  act  authorized  the 
creating  of  a  sprinkling  district,  and  the 
assessment  of  the  cost  on  the  property  abut- 
ting on  the  streets  according  to'  the  frontage, 
and  made  the  charge  a  lien  on  the  property. 
The  ordinance  is  within  the  specific  [91]  pow- 
er conferred.  This  beiQg  true,  it  cannot  be 
set  aside  by  the  courts  because  they  might 
deem  it  unreasonable  or  against  sound  policy. 

Appellant's  last  contention  is  that  sprink- 
ling of  streets  is  not  such  an  improvement  as 
will  support  a  special  a&sessment.  Upon  this 
question  the  decided  cases  are  not  numerous, 
and  what  decisions  there  are  seem  to  be  more 
or  less  in  conflict.  The  question  is  an  open 
one  in  this  jurisdiction. 

The  leading  case  upholding  such  special  as- 
sessment is  the  case  of  State  v.  Reis,  38  Minn. 
371,  38  N.  W.  97,  in  which  the  facts  involved 
were  squarely  in  point  with  those  of  the  case 
at  bar.  The  court  in  that  case,  without  dis- 
sent, held  that  street  sprinkling  is  a  local 
improvement  within  the  meaning  of  the  sec- 
tion of  the  Minnesota  Constitution  requiring 
a  local  improvement  as  the  basis. for  special 
assessmeqts.  Taking  up  the  question  of  al- 
leged lack  of  permanence  urged  against  the 
assessment  by  the  property  owner,  the  court 
said: 

"The  relator's  main  contention,  Jiowever,  is 
that  street  Bprinkling  is  not  an  'improvement' 
within  the  meaning  of  this  section  of  the 
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Constitution,  because  it  lacks  the  element  of 
permanence;  that  its  results  are  transient; 
that,  to  constitute  an  improvement,  there 
must  be  some  work  or  structure,  such  as  a 
pavement,  sidewalk,  or  the  like,  that  will 
remain  after  the  labor  is  performed,  and  per- 
manently enhance  the  value  of  the  property. 
But,  if  permanence  or  durability  is  to  be  the 
t«st,  how  long  must  the  beneficial  results  last 
in  order  to  constitute  an  improvement?  It 
certainly  will  not  be  claimed  that  the  work 
must  be  eternal  in  duration,  or  imperishable 
in  character.  We  are  unable  to  see  any  dif- 
ference in  principle  between  the  work  of  street 
sprinkling,  the  results  of  which,  unless  re- 
peated, last  but  a  day,  and  the  construction 
of  a  block  pavement  or  wooden  sidewalk, 
which  wears  out  or  decays,  and  has  to  be  re- 
built every  few  years.  When  the  pavement  or 
sidewalk  has  worn  *out,  the  future  [92]  value 
of  the  property  is  not  enhanced  by  it,  any 
more  than  it  is  by  street  sprinkling  when  that 
ceases." 

The  sprinkling  for  which  the  assessment 
has  been  made  by  the  city  of  Roswell  is  not 
any  one  particular  application  of  water  to 
the  surface  of  the  street,  but  the  continual 
watering  a  certain  number  of  times  per  day 
of  the  streets.  The  evidence  clearly  shows 
that  the  continual  application  of  water  'to 
tbe  surface  of  the  streets  is  intended  to  be 
effected  by  the  ordinance,  and  as  it  has,  as  a 
matter  of  fact,  been  efifected,  results  in  an 
improvement  to  the  property  abutting  upon 
such  streets  in  many  different  ways.  The 
laying  of  the  dust,  the  consequent  solidifica- 
tion of  the  roadbed,  the  tendency  to  preserve 
in  a  most  serviceable  condition  the  surface  of 
the  road,  are  all  excellent  examples  of  the 
actual  fact  of  the  improvement  as  well  as  of 
the  benefits  which  the  abutting  property 
owner  enjoys  separately  and  apart  from  the 
benefit  enjoyed  by  the  public  at  large.  These 
are,  in  addition  to  the  other  benefits,  local  in 
their  nature,  which  are  enjoyed  by  the  abut- 
ting owner,  instances  of  which  are  the  en- 
hancement of  the  value  of  the  property  by 
reason  of  the  improvement  and  the  preserva- 
tion of  the  street;  the  enhancement  in  rental 
value  of  the  property,  occasioned  by  reason 
of  the  neighborhood  being  made  more  livable 
and  comfortable;  and  the  direct  enhancement 
of  the  value  of  the  property  itself  from  the 
fact  that  the  rental  value  thereof  has  been 
raised. 

As  is  shown  by  the  testimony,  the  streets 
within  this  district,  prior  to  continuous 
8]>rinkling  thereof  under  the  ordinance  in 
question,  were  almost  impassable  on  account 
of  the  dust  which  lay  thereon  in  large  quan- 
tities; and  the  evidence  also  shows  that  since 
the  sprinkling  ordinance  was  passed,  and  since 
the  water  has  been  regularly  applied  to  the 
surface  of  the  streets,  the  streets  are  in  an 
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excellent  condition,  and  that,  as  long  as  such 

sprinkling   is   carried   on,   this   condition   of 

the  streets  will  be  preserved. 

The  testimony  also  shows  that  the  sprink- 
ling of  the  streets  has  a  tendency  to,  and  does, 
minimize  to  a  large  extent  the  prevalence  of 
contagious  diseases  in  the  district  [93]  where 
the  sprinkling  is  carried  on.  These  matters 
of  themselves  show  that  the  analogy  advanced 
by  the  court  in  the  case  last  cited  is  sound. 
The  court  in  that  case  proceeds: 

"It  is  not  the  agency  used,  or  its  compara- 
tive durability,  but  the  result  accomplished, 
which  must  determine  whether  a  work  is  an 
improvement  in  the  sense  in  which  that  word 
is  here  used.  The  only  essential  elements  of 
a  *local  improvement*  are  those  which  the 
term  itself  implies,  viz.,  that  it  shall  benefit 
the  property  on  which  the  cost  is  assessed  in  a 
manner  local  in  its  nature,  and  not  enjoyed 
by  property  generally  in  the  city.  If  it  does 
this — rendering  the  property  more  attractive 
and  comfortable,  and  hence  more  valuable  for 
use — then  it  is  an  improvement." 

Taking  up  the  second  and  last  question 
urged  by  the  property  owner,  the  court  in 
the  Minnesota  case  held  that  inasmuch  as  the 
*  act  authorizing  the  municipality  to  make  such 
special  assessment  did  not  require  the  entire 
cost  of  the  sprinkling  of  all  the  streets  in 
the  city  to  be  included  in  one  common  assess- 
ment and  apportionment  pro  rata  upon  lineal 
feet  of  all  the  property  fronting  upon  all  the 
streets  sprinkled,  without  regard  to  the  fact 
that  one  street  might  be  wider  than  the  other, 
or  80  situated  that  sprinkling  would  cost 
much  more  or  much  less  than  on  other  streets, 
that  the  method  of  apportionment  of  such 
expense,  which  was  the  same  as  that  employed 
by  the  city  of  Roswell  in  this  case,  was  not 
invalid. 

The  case  of  Reinken  v,  Fuehring,  130  Ind. 
382,  30  N.  E.  414,  15  L.R.A.  624,  30  Am.  St. 
Rep.  247,  which  involved  the  question  of  the 
validity  of  the  ordinance  providing  for  the 
sweeping  and  sprinkling  of  streets,  and  for 
the  levying  of  special  assessment  against  the 
abutting  property  to  pay  therefor,  lays  down 
the  same  rule  enunciated  by  the  Minnesota 
case  before  mentioned.  The  court,  in  sum- 
ming up,  said: 

[94]  ''Assessments  of  the  kind  we  are  now 
considering  are  made  upon  the  principle  that 
the  person  assessed  is  benefited  in  the  in- 
creased value  of  his  property,  either  rental 
or  permanent,  over  and  above  the  benefits 
received  by  the  public,  in  a  sum  equal  to  the 
amount  he  is  required  to  pay." 

If  there  is  any  benefit  at  all  accruing  to  the 
property  of  the  appellant  in  this  case,,  no 
serious  contention  can  be  made  that  the 
amount  thereof  is  not  at  least  equal  to  the 
amount  of  the  special  assessment  levied 
against  'the  property. 
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Proceeding  further,  the  court  discusses  the 
contention  urged  by  the  property  owner  that 
the  sweeping  of  the  crossings  is  not  such  as 
to  justify  the  levying  of  special  assessments 
to  pay  therefor,  and  states: 

"It  cannot  be  said  that  tlie  property  owners 
do  not  receive  a  special  benefit  from  keeping 
them  clean.  Sweeping  the  street  in  front  of 
the  property  would  be  of  little  benefit  if  filth 
and  rubbish  were  permitted  to  accumulate 
upon  the  crossings,  so  as  to  render  them  unfit 
for  use.  If  the  property  does  in  fact  receive  a 
special  benefit  from  sweeping  the  crossings, 
there  is  no  reason  why  those  who  are  thus 
benefited  should  not  pay  the  expenses." 

The  following  cases  support  the  doctrine 
laid  down  in  the  Minnesota  case,  supra: 
Sears  v.  Boston,  173  Mass.  71,  53  N.  E.  138, 
43  L.B.A.  834;  Phillips  Academy  v.  Andover, 
175  Mass.  118,  55  N.  E.  841,  48  L.R.A.  550; 
Stark  V.  Boston,  180  Mass.  293,  62  N.  E.  375; 
Hodgdon  v.  Haverhill,  103  Mass.  327,  79  N. 
E.  818;  Reinken  v.  Fuehring,  130  Ind.  382, 
30  N.  E.  414,  16  L.R.A.  824,  30  Am.  St.  Rep. 
247. 

The  contrary  rule  was  stated  by  the  court 
in  the  case  of  Kansas  City  v.  O'Connor,  82 
Mo.  App.  656,  as  follows: 

"That  portion  of  tlie  contract  providing  for 
sprinkling  the  street  was  ultra  vires.  It  was 
not  within  the  power  of  the  city  to  lay  a 
special  tax  against  the  abutting  property  of 
the  citizen  for  the  purpose  of  paying  for 
sprinkling.  A  special  [95]  tax  against 
abutting  property  is  based  and  sustained  on 
the  idea  that  the  work  for  which  the  tax  is 
laid  is  an  improvement  of  the  property,  and 
sprinkling  to  keep  down  the  dust,  while  good 
for  the  comfort  of  the  inhabitants,  is  too  in- 
tangible to  be  denominated  an  improvement 
of  the  property." 

The  following  cases  support  the  doctrine 
laid  down  by  the  Missouri  court:  Owensboro 
v.  Sweeney,  129  Ky.  607,  111  S.  W.  364,  33 
Ky.  L.  Rep.  823,  930,  18  L.R.A.(N.S.)  181, 
130  Am.  St.  Rep.  477;  Chicago  v.  Blair,  149 
Til.  310,  36  N.  E.  829,  24  L.R.A.  412;  New 
York  L.  Ins.  Co.  v.  Prest,  71  Fed.  815;  Mc- 
Cormack  v.  Henderson  (Ky.)  Ill  S.  W.  368; 
Stevens  v.  Port  Huron,  149  Mich.  636,  113  N. 
\V.  291,  12  Ann.  Cas.  603;  Kalamazoo  v. 
Crawford,  154  Mich.  68,  117  N.  W.  572,  16 
Ann.  Cas.  110;  Pettit  v.  Duke,  10  Utah  311, 
37  Pac.  508;  Corcoran  v.  Cambridge,  199 
Mass.  6,  86  N.  E.  155,  18  L.R.A.(N.S.)  187; 
Butte  V.  School  District  No.  1,  29  Mont.  336, 
74  Pac.  869. 

Some  of  these  cases  involve  the  construction 
of  statutory  and  constitutional  provisions,  not 
present  in  this  case.  .Here  the  Legislature  has 
expressly  granted  the  power,  exercised  by  the 
city  council  of  Roswell,  in  the  passage  of  the 
present  ordinance.  All  cases  last  cited,  how- 
ever, support  appellant's  contention. 


The  question  is  a  new  one  in  this  jurisdic- 
tion, and,  as  the  lawmaking  power  of  the  iitate 
has  conferred  express  authority  upon  cities 
to  enact  ordinances  of  this  character,  it  is 
clear  that  the  courts  should  not  interfere 
unless  the  law  is  clearly  invalid.  The  pecul- 
iar climatic  conditions  of  this  s^tate  certainly 
require  the  sprinkling  of  the  streets  to  lay 
the  dust.  Property  upon  a  street  within 
a  district  where  the  street  is  regularly 
sprinkled  should  be  enhanced  in  value. 
While  it  is  true  the  entire  population  of  the 
city  may  be,  to  some  extent,  benefited  by  the 
sprinkling  of  the  streets  within  a  given  dis- 
trict, still  the  residents  within  the  district 
enjoy  the  greatest  benefit.  It  is  somewhat 
like  a  paved  street.  Every  one  who  uses  tlie 
street  is  benefited,  but  the  direct  benefit 
inures  mostly  to  [96]  the  property  owners 
within  the  district.  No  one  will  deny  but 
that  the  property  owners  can  be  made  to 
bear  the  entire  expense  of  paving  the  street 
within  the  improvement  district.  We  be- 
lieve the  ordinance  in  question  is  not  subject 
to  attack  on  the  ground  that  sprinkling  the 
streets  is  not  such  an  improvement  as  will 
support  a  special  assessment. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  lower  court  will  be  affirmed,  and 
it  is  so  ordered. 

Hanna  and   Parker,  JJ.,   concur. 

Rehearing  denied  March  10,  1915. 
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Introductory. 

It  is  intended  in  this  note  to  review  the 
recent  cases  passing  on  the  validity  of  a 
special  assessment  levied  by  the  front  foot 
instead  of  according  to  the  benefits  derived. 
The  earlier  cases  are  collected  in  the  note 
to  Heavner  v.  Elkins,  Ann.  Cas.  1913A  653, 
66.).  See  also  the  note  to  Youngstown  v.  Fish- 
el,  Ann.  Ca«.  1915D  1073,  wherein  the  mode  of 
assessing  a  corner  lot  for  a  public  improve- 
ment is  discussed. 
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Totm  and  City  Property, 

View  that  Special  Assessment  by  Fbont 
Foot  Is  Valid, 

General  Rule, 

The  general  rule  with  respect  to  urban 
property  is  that  a  special  assessment  levied 
by  the  front  foot  and  not  according  to  ben- 
efits is  not  violative  of  the  constitutional 
prohibition  against  the  taking  of  property 
without  due  process  of  law. 

United  Btaies. — Gast  Realty,  etc.  Co.  v. 
Schneider  Granite  Co.  240  U.  8.  55,  36  S.  Ct. 
254,  60  U.  8.  (L.  ed.)  523;  Moore  v.  Yonkers, 
235  Fed.  485,  149  C.  C.  A.  31. 

Calif omia. — ^Remillard  v.  Blake,  etc.  Co. 
169  Cal.  277,  Ann.  Cas.  1916D  461,  146  Pac. 
634. 

Florida. — Anderson  v.  Ocala,  67  Fla.  204, 
64  So.  775,  62  L.R.A.(N.S.)   287. 

fleorgia. — Kaplan  v.  Macon,  144  Ga.  97, 
86  S.  K.  219. 

loira. — Jones  v.  Sheldon,  172  la.  406,  154 
X.  W.  502;  Benahoof  v.  Iowa  Falls,  175  la. 
30,  156  X.  W.  898;  Snyder  v.  Belle  Plaine, 
163  X.  W.  594. 

Louisiana. — Minden  v.  Glass,  132  La.  927, 
61  So.  874;  Crowley  v.  Police  Jury,  etc.  138 
La.  488,  70  So.  487. 

Maryland, — Lyon  v.  Hyattsville,  125  Md. 
306,  Ann.  Cas.  191GE  765,  93  Atl.  919; 
Seyboldt  v.  Mt.  Ranier,  130  Md.  69,  99  Atl. 
OGO. 

Michigan. — Cote  v.  Highland  Park,  173 
Mich.  201,  139  N.  W.  69 ;  Corby  v.  Detroit, 
180  Mich.  208,  146  N.  W.  670.  See  also 
Xewberry  v.  Detroit,  184  Mich.  188,  150  N. 
W.  838. 

Minnesota. — State  v.  Burnes,  124  Minn. 
471,  145  X.  W.  377 ;  State  v.  Ely,  129  Minn. 
40,  ,\nn.  Caa.  1916B  189,  151  N.  W.  545. 

MiMissippi. — Langstaff  v.  Durant,  111 
Miss.  818,  72  So.  236. 

Missouri. — Trimble  v.  Stewart,  168  Mo. 
App.  276,  153  8.  W.  1086. 

\eu}  Jersey. — ^Hedden  v.  Verona,  82  N.  J. 
L.  736,  82  Atl.  880.  But  compare  Bradley 
v.  Asbury  Park,  87  N.  J.  L.  293,  93  Atl.  712. 

New  Mexico. — See  the   reported   case. 

New  York, — Harris  v.  Saratoga  Springs, 
171  App.  Div.  977,  162  N.  Y.  8.  73;  Day  v. 
Dunkirk,  86  Misc.  266,  148  N.  Y.  S.  299; 
Matter  of  City  of  New  York,  87  Misc.  635, 
150  N.  Y.  S.  405. 

North  Carolina-. — ^Tarboro  v.  Staton,  166 
N.  C.  504,  72  S.  E.  577. 

OAio.— Oakwood  v.  Stoecklein,  81  Ohio  St. 
332,  90  N.  E.  941;  Younpstown  v.  Fishel,  89 
Ohio  St.  247,  104  N.  E.  141,  Ann.  Cas.  1915D 
1073,  109  N.  E.  675,  50  L.R.A.(N.S.)  921; 
Kohler  Brick  Co.  v.  Toledo,  29  Ohio  Cir.  Ct. 
Rep.  599. 

Ann.  Cas.  1918D. — 28. 
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Meg.  77. 

Oregon, — Smith  v.  Jefferson,  76  Ore.  179, 
146  Pac.  809;  Colby  v.  Medford,  85  Ore.  485, 
167  Pac.  487,  following  King  v.  Portland,  38 
Ore.  402,  63  Pac.  2,  55  L.R.A  832,  affirmed 
184  U.  S.  61,  22  S.  Ct.  290,  46  V.  S.  (L.  ed.) 
431. 

Pennsylvania. — Hamilton  Ave.  48  Pa. 
Super.  Ct.  156;  Philadelphia  v.  Ginhart,  48 
Pa.  Super.  Ct.  648;  Ebensburg  v.  Little,  30 
Pa.  Co.  Ct.  390;  Walnut  Ave.  Imp.  37  Pa. 
Co.  Ct.  27. 

Canada. — Brotherton  v.  Medicine  Hat,  1 
Alberta  L.  Rep.  119;  Cradock  Simpson  v. 
Westmount,  49  Quebec  Super.  Ct.  341,  27 
Dominion  L.  Rep.  94. 

The  foregoing  cases  are  digested  and  quot- 
ed from  at  length  infra. 

In  Gast  Realty,  etc.  Co.  v.  Schneider 
Granite  Co.  240  U.  S.  56,  36  S.  Ct.  254,  60 
U.  S.  (L.  ed.)  623,  it  was  said  that  "the 
legislature  may  create  taxing  districts  to 
meet  the  expense  of  local  improvements  and 
may  fix  the  basis  of  taxation  without  en- 
countering the  fourteenth  amendment  unless 
its  action  is  palpably  arbitrary  or  a  plain 
abuse."  See  to  the  same  effect  Houck  v. 
Little  River  Drainage  Dist.  239  U.  8.  254, 
36  S.  Ct.  58,  60  U.  S.  (L.  ed.)  266. 

In  Cote  V.  Highland  Park,  173  Mich.  201, 
139  N.  W.  69,  the  court  said:  "It  was  long 
since  held  that  a  special  assessment  accord- 
ing to  street  frontage  was  constitutional  and 
valid.  .  .  .  The  whole  tenor  of  the  law 
upon  that  subject  is  to  maintain  an  equal 
foot-front  assessment  on  all  property,  equi- 
table and  proportionate  to  benefits,  with  a 
discretion  given  the  assessing  authorities  to 
assess  for  a  less  number  of  feet,  but  at  the 
regular  price  per  foot  in  cases  where  justice 
and  equity  demand  it." 

Nor  is  it  "beyond  the  power  of  the  legis- 
lature to  direct  the  apportionment  of  the 
entire  cost  of  a  street  improvement  upon 
abutting  lots  according  to  their  frontage, 
without  any  judicial  inquiry  as  to  their 
value  or  the  benefits  they  receive,  and  this 
does  not  constitute  a  taking  of  property 
without  due  process  of  law."  Day  v.  Dun- 
kirk, 86  Misc.  266,  148  N.  Y.  S.  299. 

Application  of  Rule. 

In  Gast  Realty,  etc.  Co.  v.  Schneider  Gran- 
ite Co.  240  U.  S.  55,  36  S.  Ct.  254,  60  U.  8. 
(L.  ed.)  523,  the  front  foot  rule  was  sanc- 
tioned for  the  cost  of  paving  a  street,  the 
court  saying:  "In  such  a  case  it  is  not 
likely  that  the  cost  will  exceed  the  benefit, 
and  the  law  does  not  attempt  an  imaginary 
exactness  or  go  beyond  the  reasonable  prob- 
abilities." See  also  Martin  v.  District  of 
Columbia,  206  U.  8.  135,  27  8.  Ct.  440,  51 
U.  S.   (L.  ed.)  743. 

Under  an  Ohio  statute  giving  a  munic- 
ipality  power   to   assess   foV   local   improve- 
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raents  according  to  a  percentage  of  the  tax 
value  of  the  property  assessed,  or  in  propor- 
tion to  benefits,  or  by  the  foot  frontage,  it 
has  been  held  that  where  the  lands  extended 
a  great  distance  from  the  street  in  which  a 
sewer  was  laid,  it  would  be  unjust  to  the 
owner  of  the  property  to  consider  its  full 
depth  and  allow  the  assessment  to  be  spread 
over  the  whole  extent  of  the  territory. 
Kohler  Brick  Co.  v.  Toledo,  29  Ohio  Cir.  Ct. 
Rep.  599,  wherein  the  court  said:  "One 
might  own  farm  lands  extending  back  from 
the  sewer  so  that  the  rear  part,  or  all  ex- 
cept the  very  front  part  of  the  lands,  would 
be  without  the  local  benefits  contemplated  or 
on  account  of  which  a  special  assessment 
might  be  levied.  It  is  apparent  that  in  a 
sanitary  sewer  of  this  description  the  only 
property  that  would  be  specially  benefited 
would  be  the  property  lying  immediately 
adjacent  to  the  street  where  the  sewer  was 
laid;  and  it  would  seem  to  be  not  only  proper 
but  just,  but  a  thing  that  should  be  required 
of  the  council,  that  in  considering  the  levy 
for  this  improvement  it  should  take  into 
consideration  the  depth  of  ordinary  building 
lots  upon  which  houses  might  be  built  which 
could  have  access  to  this  sanitary  sewer  for 
the  purposes  of  such  sewer.** 
•  In  Mattel  of  Opening  Second  &  Third 
Sts.  98  Misc.  716,  163  N.  Y.  S.  521,  the  court 
said:  "No  assessment  is  based  merely  upon 
the  lineal  frontage.  The  area  of  assessment 
is  prescribed  and  the  contents  of  that  area, 
as  well  as  the  number  of  feet  frontage,  are 
factors  in  fixing  the  amount." 

In  State  v.  Ely,  129  Minn.  40,  Ann.  Gas. 
1916B  189,  151  N.  W.  545,  the  court,  in 
speaking  of  the  expense  of  constructing  sew- 
ers and  street  improvements,  said:  "It  has 
become  firmly  established  that  the  law-mak- 
ing power  may  determine  by  statutory  enact- 
ment that  property  abutting  upon  such 
improvements  is  specially  benefited  thereby, 
and  that  the  frontage  rule  is  a  practicable  and 
reasonably  accurate  method  of  apportioning 
such  benefits.  This  is  based  upon  the  theory 
that  the  legislative  body  (in  the  present  case 
the  voters),  have  considered  all  the  facts 
bearing  upon  the  question,  and  have  reached 
the  conclusion  that  such  property  is  specially 
benefited  to  the  extent  of  the  assessment  and 
in  proportion  to  frontage,  and  have  embodied 
their  determination  and  judgment  in  the 
legislative  act  Such  legislative  judgment 
is  presumed  to  be  correct  and  in  accordance 
with  the  facts  until  the  contrary  is  clearly 
shown.'* 

But  in  Matter  of  Hamilton  Ave.  48  Pa. 
Super.  Ct.  156,  it  was  held  that,  where  a 
statute  under  which  an  assessment  is  made 
does  not  contemplate  an  asst^ssment  based 
wholly  on  fronti^e,  the  amount  of  the  front- 
age is  only  one  element  proper  to  be  con- 


sidered, and  the  assessment  must  be  based 
on  the  benefit  to  the  entire  property. 

Wliere  an  ordinance  directed  that  a  re- 
assessment should  he  made  to  pay  the  cost 
of  a  street  improvement  wiiich  had  previous- 
ly been  assessed  on  the  property  benefited 
thereby,  pursuant  to  a  statute,  it  was  held 
that  the  reassessment  also  must  be  made 
according  to  benefits,  and  a  reassessment 
made  according  to  foot  frontage  was  invalid. 
Harrisburg  City  v.  Adams,  18  Pa.  Co.  Ct. 
118. 

In  Walnut  Ave.  Imp.  37   Pa.  Co.  Ct.  27, 
wherein  it  appeared  that  the  extent  to  which 
property  owners  were  specially  benefited  by 
a  street  improvement  was  in  exact  propor- 
tion to  the  extent  of  their  frontage,  it  was 
held  that  such  result  was  not  an  illegal  one, 
simply  because  it  might  liave  been  brought 
about   by   the    application    of   the   front-foot 
rule.     The  court  said:     "It  is  therefore  true 
that,  under  the  Act  of  May   16,  1891,  P.  L. 
75,  the  extreme  limit  to  which   assessments 
against  all  properties  can  go  is  determinable 
by   a    consideration    of    the    special    benefits 
each  has  received.    But  this  is  also  the  limit 
of  the   right  to   assess  when   the   foot-front 
rule  is  applied,  under   the   law   of  Pennsyl- 
vania.      When     the     legislature,     having    a 
specific  situation   in  view%  passes  an  act  of 
assembly,  and  authorizes  thereby  the  use  of 
the  foot-front  rule,  it  does  so  because  in  the 
contemplated  situation  there  is  a  uniformity 
of  special   benefits   accruing  to   all   fronting 
lots,   and   if   this   is   not   so   in   any   special 
case,  such  law  will  be  held  by  the  courts  in- 
applicable  thereto   because,   in   that   connec- 
tion,    unconstitutional.       There    are    many 
situations  to  which  such  a  law  can  be  applied 
without  the  violation  of  any   constitutional 
rights.     But  these   situations   are   precisely 
the  situations  to  which  any  other  law  author- 
izing local  assessments  can  alone  he  applied. 
Any  method  of  making  local  assessments,  if 
it  is  legal  at  all,  must  be  applicable  only 
when  it  has  been  ascertained  by  the  legis- 
lature, or  by  the  municipality,  or  by  a  board 
of    vieyirers,    that    abutting    properties    have 
been   specially  benefited.     In   such  case  the 
imposing  of  the  assessment  is  but  the  im- 
posing of  taxes.     An  indispensable  requisite 
to  its  legality  is  that,  in  some  way,  it  be 
determined  that  the  circumstanoes  authorize 
that  form   of  taxation.     Any  circumstances 
that  would  show  that  the  situation  did  not 
authorize  it  can  properly  constitute  an  ex- 
ception upon  which  the  court  may  be  called 
tipon  to  pass.     But,  when  we  have  a  case  in 
which  it  is  not  alleged  that  t}ie  law  could 
not  have   authorized  the  application  of  the 
foot-front  rule,  we  have  at  the  same  time  a 
case  which  would  permit  of  taxation  by  spe- 
cial assessment.     The  mode  of  ascertaining 
the  essential  fact  may  differ  under  different 
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acts,  but  tlie  thing  ascertained  in  all  cases 
is  precisely  the  same,  namely,  that  the 
abutting  property  is  specially  benefited  by 
the  improvement,  and  is  therefore  liable  to 
that  form  of  taxation.  In  this  case  we  do 
not  have  it  anywhere  averred  in  the  report 
of  viewers  that  the  foot-front  rule  of  ascer- 
taining the  special  benefits  to  properties  was 
employed  by  the  viewers.  If  it  is  ascertain- 
able from  the  report  at  all  that  it  was  em- 
ployed by  the  viewers,  it  must  be  by  an 
examination  of  the  schedule  showing  the  pro- 
portion of  cost  and  expenses  assessed  to  each 
property,  and  the  map  showing  the  extent  of 
the  frontage  of  each  of  said  properties.  But 
if  assessment  by  the  foot-front  rule  is  but 
a  mode  of  ascertaining  the  extent  to  which 
the  properties  can  be  speciiflly  taxed,  and  the 
mode  provided  by  the  Act  of  1891  is  for 
precisely  the  same  thing,  does  it  necessarily 
follow,  when  the  only  evidence  we  have  about 
the  mode  employed  by  the  viewers  is  the 
result  embodied  in  figures  in  the  schedules 
returned,  that  the  viewers  reached  that  re- 
sult by  the  employment  of  the  foot-front 
method,  instead  of  by  the  method  authorized 
by  the  Act  of  1891?  It  is  just  as  possible 
to  ascertain  the  requisite  tiling  by  one  meth- 
od as  by  the  other,  and  if  the  thing  ascer- 
tained happens  to  be  the  same  in  either  case, 
how  can  we  know,  simply  from  contemplat- 
ing that  ascertained  thing,  that  the  one 
method  was  employed  to  produce  it  rather 
than  the  other?  We  are  only  dealing  here 
with  the  assessing  of  the  cost  of  the  im- 
provement, and  not  with  an  assessment  to 
any  degree  made  up  of  damages  to  be  paid 
for  property  taken,  injure^  or  destroyed." 

In  Snyder  t.  Belle  Plain  (la.)  16S  N.  W. 
594,  it  was  held  that  the  street  frontage 
might  be  properly  taken  into  account  as  the 
basis  for  determining  benefits,  and  the  mere 
fact  that  the  assessment  might  have  been 
substantially  in  accordance  with  the  cost  of 
the  improvement  in  front  of  each  tract  was 
not  eonduBive  that  the  assessment  was  not 
according  to  the  special  benefits  conferred, 
and  did  not  overcome  the  presumption  that 
the  municipal  council  proceeded  according 
to  law. 

While  the  consideration  of  frontage  is  im- 
portant in  applying  the  front-foot  rule,  the 
consideration  of  depth  should  likewise  re- 
ceive consideration.  Benshoof  ▼.  Iowa  Falls, 
175  la.  30,  166  N.  W.  898. 

However,  in  Madison  Ck>unty  y.  Winterset, 
164  la.  223,  145  N.  W.  492,  it  was  said, 
in  connection  with  the  paving  of  streets 
around  a  county  courthouse  square,  that 
"^both  the  area  and  the  front-foot  rule  may 
be  considered  in  arriving  at  the  proper  as- 
sessment to  be  made;  but  neither  is  con- 
clusive; as,  after  all,  the  question  is  one  of 
benefits,  and  there  are  many  matters  which 
must  be  taken  into  account." 
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So  it  was  said  in  Jones  v.  Sheldon,  172 
la.  406,  154  N.  W.  592:  "There  may  be 
circumstances  which  would  render  an  ap- 
portionment according  to  frontage  inequi- 
table. In  such  a  case,  the  consideration  of 
the  frontage  must  give  way  to  an  equitable 
distribution  in  proportion  to  benefits.  It  is 
safe  to  say  that  in  many,  if  not  in  a  major- 
ity, of  cases,  a  distribution  in  proportion  to 
frontage  is  equitable." 

Under  section  817  of  the  Iowa  Code,  it 
has  been  held  that  city  councils  have  power 
in  making  street  improvements  to  include 
the  cost  of  intersections  in  the  general  ac- 
count and  distribute  it  over  the  abutting 
property  in  connection  with  and  as  a  part 
of  the  total  cost,  according  to  the  benefits 
conferred.  In  re  Apple,  161  la.  314,  142 
N.  W.  1021. 

In  Remillard  y.  Blake,  etc.  Co.  169  Cat. , 
277,  Ann.  Cas.  1916D  451,  146  Pac.  634,  the 
fact  that  some  of  the  streets  improved  were 
wider  than  others  was  held  not  to  affect  the 
validity  of  the  front-foot  method  of  assess- 
ment. The  court  said:  "It  is  true  that  an 
owner  fronting  on  a  street  sixty  feet  in 
width  will  be  required  to  pay  the  same 
amount  per  front-foot  for  grading  or  paving 
as  one  who  fronts  upon  a  street  eighty  or 
one  hundred  feet  wide.  But  the  front-foot 
method  of  assessment  is  not  based  upon  the 
view  that  each  owner  shall  pay  the  cost  of 
so  much  of  the  improvement  as  is  made  on 
the  portion  of  the  street  opposite  his  lot.  The 
assessment  is  to  be  supported  upon  the  ground 
that  each  owner  is  charged  with  an  amount 
equal  or  proportionate  to  the  benefit  con- 
ferred upon  his  property  by  the  entire  im- 
provement, and  this  benefit,  in  theory,  at 
least,  is  regarded  as  measured  by  the  number 
of  feet  of  frontage  upon  the  work.  The 
assessment  imposed  upon  an  individual  own- 
er may  be  greater  or  less  than  the  cost  of 
doing  the  particular  part  of  the  work  on  the 
portion  of  the  street  opposite  his  lot.  This 
is  obviously  so,- even  where  only  a  part  of  a 
single  street  is  improved.  If  the  work  be, 
for  example,  grading,  the  expense  involved 
may  be  far  greater  on  some  parts  of  the 
street,  or  of  a  block,  than  on  others.  Yet 
the  assessment  per  front  foot  must  be  equal 
and  without  regard  to  the  varying  difficulty 
or  cost  of  the  work  at  different  points  along 
the  line  of  improvement.  If  the  grading  or 
paving  of  two  streets  may  be  united  in  one 
proceeding,  it  is  because  the  property  on  each 
of  the  streets  is  benefited  by  the  improvement 
of  the  others.  The  work  as  a  whole  is  a 
benefit  to  all  of  the  property  to  be  assessed. 
The  extent  of  the  benefit  is  not  measured  by 
the  width  of  the  street,  but,  under  the  stat- 
ute, by  the  frontage.  Property  fronting  on 
a  narrow  street  may  be  benefited  by  an  im- 
provement of  the  several  streets  as  much  as 
property  fronting  on  a  wider  street.     These 
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are  luatters  to  be  considered  by  the  council 
in  fixing  the  extent  of  the  improvement,  and 
its  decision  is  not  to  be  overthrown  except 
upon  a  showing  of  fraud  or  abuse  of  dis- 
cretion. The  mere  fact  that  the  streets  are 
of  varying  widths,  which  is  all  that  appears 
here,  is  not  enough  to  invalidate  the  pro- 
ceeding." 

In  Matter  of  City  of  New  York,  176  App. 
Div.  618,  162  N.  Y.  S.  185,  the  court  in  re- 
ferring to  the  "block  by  block"  system  of 
assessment  said  that  ordinarily  where  lands 
for  a  new  street  are  to  be  acquired  it  is 
entirely  equitable  to  assess  against  the  lands 
in  each  block  the  entire  amount  awarded 
for  land  acquired  in  that  block,  thus  requir- 
ing the  lands  in  each  block  to  bear  the  cost 
of  acquiring  land  for  the  street  in  that 
block;  but  that  it  has  been  recognized  that 
it  is  not  equitable  to  apply  that  rule  in  all 
cases,  and  the  courts  have  often  disapproved 
a  rule  of  assessment  by  the  block  to  block 
system,  or  according  to  frontage,  where  the 
application  thereof  manifestly  would  not  be 
equitable  or  just.  See  also  In  re  Blondell 
Ave.  150  N.  Y.  S.  403. 

But  it  has  been  held  that  if  the  land  values 
along  a  street  are  uniform,  then  nobody  will 
be  harmed,  because  the  "block  by  block" 
method  will  work  out  just  the  same  as  would 
be  the  result  if  the  entire  damages  were 
taken  together  as  a  single  sum  and  assessed 
against  the  entire  length  of  the  street  by  a 
uniform  front-foot  assessment.  On  the  other 
hand,  where  the  land  values  differ  greatly  in 
different  parts  of  a  street  newly  opened,  or 
an  existing  street  that  is  widened,  then  if 
the  "block  by  block"  method  is  followed  the 
blocks  where  the  property  is  the  most  val- 
uable will,  of  course,  have  to  pay  the  heaviest 
assessments  for  benefit,  because  the  more 
valuable  the  property  is  the  greater  it  is 
benefited  by  a  street  improvement.  It  is 
in  the  cases  where  the  lands  differ  greatly  in 
value  along  the  length  of  the  street  affected 
that  the  owners  of  the  valuable  land  seek 
to  have  the  "block  by  block"  method  set 
aside  and  to  employ  instead  the  method  of 
taking  the  entire  expense  of  the  improvement 
and  the  entire  length  of  the  street  as  a  single 
proposition  and  make  a  single  computation, 
resulting  in  a  uniform  front-foot  assessment, 
thereby  throwipg  on  the  cheaper  property  a 
part  of  the  expense  of  the  awards  for  the 
more  valuable  property.  Matter  of  New 
York,  87  Misc.  635,  160  N.  Y.  S.  405. 

Where  a  mimicipal  by-law  contemplated 
a  uniform  rate  of  assessment  levied  accord- 
ing to  the  property  frontage,  saving  the  right 
of  the  municipal  council  to  declare  by  resolu- 
tion that  the  fronting  properties  should  be 
assessed  only  for  a  certain  proportion  of  the 
cost,  it  was  held  that  the  council  might 
change  the  by-law  and  enact  a  rate  not  uni- 


form but  varying  according  to  the  benefits 
Cradock  Simpson  v.  Westmount,  49  Quebec 
Super.  Ct.  341,  27  Dominion  L.  Rep.  94. 

ViBw  THAT  Special  Assessment  bt  Fbont 
Foot  Is  Invalid. 

Recent  cases  from  one  jurisdiction  sustain 
the  minority  rule  that  a  statute  or  or- 
dinance which  authorizes  an  assessment  levied 
by  the  front  foot,  instead  of  according  to  ben- 
efits derived  from  the  improvements,  contra- 
venes the  constitutional  prohibition  against 
the  taking  of  private  property  without  due 
process  of  law.  Glencoe  v.  Uthe,  253  111.  518^ 
97  N.  E.  1067;  Belleville  v.  Miller,  257  111. 
244,  Ann.  Cas.  1914A  1236,  100  N.  E.  946. 

Thus  in  the  case  first  cited  the  court  said: 
"In  a  special  assessment  proceeding  the  as- 
sessment must  be  made  in^  proportion  to  the 
benefits  received,  without  regard  to  the 
number  of  feet  fronting  on  the  improvement. 
This  applies  to  the  construction  of  a  side- 
walk as  well  as  to  street  paving  and  other 
improvements.  The  effect  of  spreading  the 
assessment  in  this  manner  may  be  to  compel 
the  inside  lots  to  bear  a  part  of  the  burden 
of  building  the  walk  along  the  corner  lots, 
but  that  cannot  be  urged  as  an  objection 
to  the  assessment  on  the  inside  lots  so  long 
as  they  are  not  assessed  more  than  they  are 
benefited  or  more  than  their  just  proportion 
of  benefits." 

And  in  Chicago  v.  Marsh,  261  111.  298,  96 
N.  E.  250,  it  was  said:  "In  levying  special 
assessments  the  assessment  on  any  property 
must  not  exceed  the  special  benefit  to  that 
property.  .  .  .  That  is  a  continuing  test 
through  all  the  proceeding." 

But  in  Nokomis  v.  Zepp,  246  111.  169,  92 
N.  E.  809,  it  was  held  that  "while  a  special 
assessment  made  on  the  basis  of  frontage, 
merely,  without  regard  to  special  benefits, 
would  be  invalid,  the  law  does  not  preclude 
the  commissioner  from  taking  into  considera- 
tion the  number  of  feet  frontage  of  the  sev- 
eral lots  as  an  element  in  fixing  the  amount 
of  the  assessment,  and  the  fact  that  the  com- 
missioner assessed  against  each  lot  the  exact 
cost  of  the  improvement  in  front  of  it  will 
not,  in  itself,  vitiate  the  assessment,  when  it 
appears  that  he  determined  that  the  benefit 
to  each  lot  was  equal  to  the  cost  of  the  im- 
provement in  front  of ,  it."  See  to  the  same 
effect  Belleville  v.  Miller,  267  111.  244,  Ann. 
Cas.  1914A  1235,  100  N.  £.  946. 

In  a  proceeding  under  the  Local  Improve- 
ment Act  of  Illinois  (Hurd's  Rev.  St.  1915- 
16,  ch.  24,  §§  507-C05C),  to  levy  a  special 
assessment  for  the  cost  of  certain  sidewalks 
authorized  under  a  municipal  ordinance,  it 
has  been  held  that  assessing  property  on 
the  front-foot  plan  was  not  fatal  in  a  special 
assessment    proceeding    under    the    statute. 
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Under  no  circumstances,  no  matter  what 
plan  is  followed,  can  property  be  assessed 
in  a  special  assessment  proceeding  more  than 
it  is  specially  benefited."  Staimton  ▼.  Bond, 
281  111.  568,  118  N.  E.  47. 

Rule  in  Massachusetts. 

The  rule  in  Massachusetts  that  "assess- 
ments  based  on  the  street  frontage  or  on  the 
area  or  on  a  combination  of  the  two  in 
accordance  with  legislative  authority,  and 
not  in  substantial  excess  of  benefits  con- 
ferred," has  been  upheld  as  not  infringing 
the  state  or  federal  constitution.  DriscoU 
V.  Northbridge,  210  Mass.  151,  06  N.  £.  59. 

And  it  follows  that,  "while  full  effect 
must  be  given  in  all  ordinary  cases  to  the 
legislative  determination  that  an  assessment 
by  the  front-foot,  where  the  conditions  are 
similar,  is  as  nearly  proportional  and  equal 
as  is  reasonably  practicable,  if  it  appears 
that  an  assessment  made  in  that  way  will 
impose  upon  any  property  a  liability  sub- 
stantially in  excess  of  the  special  benefits 
conferred,  such  an  assessment  cannot  law- 
fulh'  be  made."  Corcoran  v.  Cambridge,  199 
Mass.  5,  83  N.  £.  155,  18  L.R.A.(N.S.)   187. 

Thus  where  a  statute  (Pub.  Sts.  ch.  50, 
f  7;  R.  L.  ch.  49,  §  5),  authorized  a  sewer 
assessment  at  "a  fixed  uniform  rate,  .  .  . 
according  to  the  frontage  of  such  estates  on 
any  street  or  way  where  a  sewer  is  construct- 
ed, or  according  to  the  area  of  such  estates 
within  a  fixed  depth  from  such  street  or  way, 
or  according  to  both  such  frontage  and  area," 
the  court  said:  "There  is  no  doubt  that  an 
assessment  of  this  kind,  founded  upon  such 
benefits,  should  be  made  proportional  to  such 
benefits,  and  in  no  case  lE^ould  exceed  them." 
Cheney  v.  Beverly,  188  Mass.  81,  74  N.  E. 
306. 

But  in  (yConnell  v.  First  Parish,  etc.  204 
Mass.  118,  90  N.  E.  580,  it  was  held  that  a 
sewer  assessment  based  on  the  frontage  of 
abutting  lots  was  not  unreasonable  where 
there  was  nothing  to  show  that  the  assess- 
ment exceeded  or  was  disproportionate  to  the 
special  benefit  received. 

Rural  or  Suburban  Property. 

In  Pennsylvania,  while  the  front-foot  rule, 
as  a  method  for  imposing  assessments  for 
local  benefits,  has  been  held  valid  when  ap- 
plied to  urban  property,  the  attempt  to  ex- 
tend it  to  assessments  on  rural  property 
cannot  be  sustained.  McKeesport  v.  Soles, 
178  Pa.  St.  363,  35  Atl.  927 ;  Philadelphia  v. 
Ginhart,  48  Pa.  Super.  Ct.  648. 

"Whether  property  is  urban  or  rural,  in 
regard  to  its  liability  to  assessment  under 
the  front-foot  rule,  is  usually  for  the  jury, 
because  it  is  one  of  fact;  but  when  the  facts 
are.  under  the  evidence,  free  from  doubt,  it 


becomes  a  question  of  law  for  the  court." 
Philadelphia  v.  Ginhart,  supra.  See  to  the 
same  effect,  Reading  v.  O'Reilly,  169  Pa.  St. 
366,  32  Atl.  420. 

In  McKeesport  v.  Soles,  178  Pa.  St.  363, 
35  Atl.  927,  the  court  said:  "Generally 
speaking,  the  inquiry  as  to  what  is  rural 
and  what  is  urban  property,  within  the 
meaning  of  the  law,  is  one  to  which  no  hard 
and  fast  rule  can  be  safely  applied.  It 
necessarily  depends  largely  on  the  special 
circumstances  of  each  case." 


/ 
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Kansas  Supreme  Court — ^March  11,  1916. 
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Verifieatiou  of  Pleading  «-  WaWor  ^ 
By  Joialne  lasne. 

Although  section  110  of  the  Civil  Code  re- 
quires that  the  answer  to  a  petition  in  an 
action  founded  on  a  written  instrument  for 
the  unconditional  payment  of  money  shall  be 
verified,  the  verification  is  waived  when  the 
plaintiff  joins  issue  on  the  answer,  introduces 
evidence  contradicting  such  defense^  and  asks 
instructions  covering  his  theory  of  the  law 
pertaining  thereto. 

[See  note  at  end  of  this  case.] 

Trial   —   Objoctions   —   Duty   to   Mako 
Specifio  Objeotion. 

The  duty  of  an  attorney  as  an  officer  of  the 
court  is  to  assist  the  court  in  arriving  at  a 
just  and  lawful  conclusion  and  judgment  in 
every  cause;  and  when  he  has  a  proper  objec- 
tion to  the  pleadings  or  proceedings,  he  should 
point  out  clearly  and  specifically  the  grounds 
for  his  objection;  and  when  he  fails  to  make 
it  with  such  clearness  and  precision  that  the 
court  can  understand  it,  he  will  ordinarily  be 
held  to  have  waived  his  objection.  Following 
.Riverside  v.  Bailey,  82  Kan.  429,  431, 108  Pac. 
796. 
Appeal  and  Error  ^  Record  ^  Affidavit 

of  Trial  Jndso. 

It  is  not  proper  for  a  trial  judge,  by  his 
personal  affidavit,  to  supplement  the  record  of 
what  did  or  did  not  transpire  in  the  trial  of  a 
cause  before  him. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Washington 
county:     Hogin,  Judge. 

Action  by  W.  H.  Emery,  plaintiff,  against 
Edgar  Bennett,  defendant.    Judgment  for  de- 


438 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


fendant.     Plaintiff  appeals.     The   facts   are 
stated  in  the  opinion.    Ai^tirmed. 

A,  J,  Freehom  and  J.  R.  HyJand  for  ap- 
pellant. 

Charles  W.  Clcnrke  and  Edgar  Bennett  for 
appellee. 

[491]  Dawsun,  J. — ^The  appellant,  plain- 
tiff below,  sued  the  defendant  on  a  promis- 
sory note.  The  defendant's  answer  admitted, 
the  execution  but  denied  the  delivery  of  the 
note,  and  alleged  that  it  was  only  a  memoran- 
dum of  a  gift,  but  that  about  a  year  after 
its  execution  it  had  been  delivered  by  mis- 
take along  with  some  other  papers.  The  ap- 
pellant was  the  defendant's  father-in-law. 
We  may  infer  that  the  reciprocal  relation 
of  paternal  regard  and  filial  respect  which 
may  have  existed  between  the  parties  at  the 
time  of  the  alleged  gift  has  changed.  Hence 
this  lawsuit. 

The  verdict  was  for  the  defendant.  The 
special  findings  read: 

"1.  At  the  time  plaintiff  gave  defendant 
his  dieck  for  $500.00,  did  he  at  that  time  in- 
tend to  make  an  unconditional  gift  of  that 
amount  of  money.    A.  Yes. 

"2,  Did  the  defendant  when  he  executed 
the  instrument  sued  on,  intend  it  as  a  promis- 
sory note  for  the  payment  of  money?  A. 
No. 

"3.  Did  defendant  ever  intentionally  de- 
liver the  instrument  sued  on  to  the  plain- 
tiff?    A.  No." 

The  principle  error  assigned  is  in  the  ad- 
mission of  evidence,  because  the  defendant's 
answer  was  not  verified  as  required  by  the 
new  code.  (Civ.  Code,  §  110;  Rose  v.  Boyer, 
92  Kan.  892,  141  Pac.  1006;  Read  v.  Dods- 
worth,  96  Kan.  117,  147  Pac.  799.) 
[492]  This  assignment  would  be  good,  but 
appellant  filed  a  reply  which  joined  issue  on 
the  pleaded  defense.  Evidence  pro  and  con 
was  received  concerning  it,  and  the  appellant 
asked,  and  to  some  extent  obtained,  instruc- 
tions covering  the  defense  pleaded.  Counsel 
for  the  a'ppellant  never  did  point  out  to  the 
trial  court  frankly  and  specifically  the  defect 
in  defendant's  answer,  which  was  the  want 
of  verification. 

Counsel  for  appellant  tacitly  admit  that 
they  were  not  as  helpful  to  the  trial  court  as 
they  might  have  been.  In  their  reply  brief 
they  say: 

''We  submit  that  it  is  an  absolute  right 
of  counsel  in  the  conduct  of  a  trial,  and  es- 
pecially where  the  attitude  of  the  trial  court 
is  unfriendly  or  hostile,  to  make  objection, 
demurrer  or  motion  concerning  the  insuf- 
ficiency of  a  pleading,  in  general  terms,  and 
are  not  required  to  make  specific  objections 
thereto  unless  required  by  the  trial  court." 


This  doctrine  contended  for  by  appellee  has 
been  disapproved  by  this  court.  In  River- 
side Tp.  V.  Bailey,  82  Kan.  429,  108  Pac.  796, 
it  was  said: 

"During  this  hearing  the  defendants  were 
challenged  to  point  out  to  the  court  wherein 
the  verdict  was  excessive  or  erroneous,  as 
alleged  in  the  motion.  Tliis  they  declined 
and  failed  to  do,  and  the  court  for  this  rea- 
son denied  the  application.  This  refusal  on 
the  part  of  the  defendants'  attorney  was  alone 
sufficient  to  justify  the  court  in  denying  the 
motion  for  a  new  trial,  and  sufiicient  to  con- 
stitute a  waiver  of  any  error  which  the  court 
might  have  committed  in  the  decision.  It  is 
the  duty  of  every  attorney  engaged  in  the 
presentation  of  a  cause  to  a  court  to  assist 
in  reaching  a  just  conclusion,  by  stating  fully 
and  frankly  to  the  court,  when  requested,  all 
that  he  knows  about  the  question  under  con- 
sideration. With  such  a  statement  the  court 
might  be  able  to  grant  the  relief  at  once  and 
save  further  delay  and  expense.  A  court  has 
the  right,  upon  such  an  application,  to  have 
the  errors  complained  of  pointed  out  fully 
and  clearly,  and  concealment  or  evasion  of 
pertinent  facts  by  the  attorney  is  a  violation 
of  professional  duty  which  will  justify  a  re- 
fusal of  the  order  requested.  (State  v. 
Everett,  62  Kan.  275;  State  v.  Balliet,  63 
Kan.  707,  710.)"     (p.  431.) 

We  do  not  think  that  counsel  are  warranted 
in  permitting  even  **an  unfriendly  court"  to 
commit  error  by  overruling  an  objection 
which  they  fail  to  make  sufficiently  precise 
for  the  trial  judge  to  understand  and  rule 
on  intelligently.  Can  there  be  any  doubt, 
if  the  objection  has  been  timely  and 
clearly  made,  that  the  court  and  oppos- 
ing counsel  would  have  seen  it,  and  that 
leave  would  have  been  asked  and  granted  to 
permit  the  answer  to  be  verified?  (Taylor 
V.  Hosick,  13  Kan.  [493]  518,  626;  National 
Mortg.  etc.  Co.  v.  Lash,  60  Kan.  141,  55  Pac. 
846.)  The  new  code,  which  accounts  for  this 
oversight  on  the  part  of  an  experienced  and 
capable  judge  and  competent  and  experienced 
counsel,  has  another  provision  which  we  must 
not  overlook. 

Section  581  of  the  civil  code  provides: 

*'The  appellate  court  shall  disregard  all 
mere  technical  errors  and  irregularities  which 
do  not  affirmatively  appear  to  have  prejudi- 
cially affected  the  substantial  rights  of  the 
party  complaining,  where  it  appears  upon  the 
whole  record  that  substantial  justice  has  been 
done  by  the  judgment  or  order  of  the  trial 
court;  and  in  any  case  pending  before  it 
the  court  shall  render  such  final  judgment  as 
it  deems  that  justice  requires,  or  direct  such 
judgment  to  be  rendered  by  the  court  from 
which  the  appeal  was  taken,  without  regard 
to  technical  errors  and  irregularities  in  the 
proceedings  of  the  trial  court." 
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(See  Hamilton  y.  Atchison,  etc.  Go.  95 
Kan.  353,  350,  148  Pac.  648.) 

Moreover,  it  has  always  been  the  law  that 
traversing  an  issue  pleaded  waives  the  in- 
suflSciency  of  the  pleading. 

In  Mitchell  v.  Milhoan,  11  Kan.  617,  it 
was  said: 

''The  subsequent  proceedings,  however, — ^the 
answer,  the  reply,  the  evidence,  the  findings 
or  verdict,— often  cure  a  defective  petition. 
(Barrett  v.  Butler,  5  Kan.  355,  359;  Mis- 
souri Valley  R.  Co.  v.  Caldwell,  8  Kan.  244; 
Zane  v.  Zane,  5  Kan.  140. )  This  is  generally 
the  case  where  no  objection  is  made  to  the 
petition  in  the  court  below,  or  where  the  ob* 
jeetion  is  made  by  merely  objecting  to  the 
introduction  of  any  evidence  under  the  peti- 
tion; and  exc^t  where  the  objection  is  made 
by  demurrer,  or  by  a  motion  to  require  the 
plaintiff* to  nmke  his  petition  or  some  alle- 
gations thereof  more  formal  or  more  definite 
and  certain,  the  objection  should  generally  be 
overruled,  unless  there  is  a  total  failure  to 
allege  some  matter  essential  to  the  relief 
sought;  and  the  objection  should  seldom,  if 
ever,  be  sustained,  where  the  allegations  are 
simply  ihcon^plete,  indefinite,  or  conclusions 
of  law.  (Laithe  v.  McDonald,  7  Kan.  254, 
261,  262;  Fitzpatrick  v.  Gebhart,  7  Kan.  35, 
40,  41;  Greer  v.  Adams,  6  Kan.  206;  Haw- 
ley  V.  Histed,  10  Kan.  266.)"     (p.  626.) 

In  Boston  Loan,  etc.  Co.  v.  Organ,  53  Kan. 
386,  36  Pac.  733,  it  was  said: 

"It  is  said  that  the  court  was  not  justified 
in  inquiring  whether  the  judgment  had  been 
wrongfully  obtained,  because  the  reply  of 
Kenyon  was  not  verified,  and  for  the  further 
reason  that  it  did  not  set  forth  the  judg- 
ment sought  to  be  vacated.  The  absence  of  * 
verification  or  the  sufficiency  of  the  pleadings 
was  not  brought  to  the  attention  of  the  dis- 
trict court,  but  the  plaintiff  proceeded  to  trial 
on  the  merits  as  though  the  reply  was  sufficient 
and  the  issues  properly  closed.  Under  these 
circumstances,  the  objection  is  raised  too 
late,  and  a  verification  to  the  reply  must  be 
deemed  to  have  been  waived."     (p.  390.) 

[494]  (See  also  Ciesielski  v.  Nowacki,  39 
Kan.  340,  18  Pac.  232;  Hoopes  v.  Buford,  etc. 
Implement  Co.  45  Kan.  549,  26  Pac.  34; 
Bishop  v.  McHenry,  4  Kan.  App.  525,  44 
Pac.  1016.) 

2.  We  see  no  point  to  appellant's  conten- 
tion that  the  evidence  for  the  defense  tended 
to  vary  and  contradict  the  express  terms  of 
the  promissory  note.  The  chief  defense  was 
that  there  was  no  intended  delivery.  Cer- 
tainly under  such  an  issue  evidence  was 
competent.  And  since  there  was  no  intention- 
al delivery  of  the  note,  it  could  not  be  in- 
competent, and  certainly  not  prejudicial,  to 
admit  evidence  that  the  check  for  $500  from 
the  appellant  to  his  son-in-law  was  a  gift  or 


advancement  to  the  defendant  and  his  wife. 
The  demurrer  to  the  evidence  for  defendant 
was  properly  overruled;  and  the  instructions 
contained  nothing  approaching  reversible  er- 
ror. 

3.  The  appellee  has  filed  and  incorporated 
in  his  brief  an  affidavit  of  the  trial  judge 
that  the  question  of  verification  of  defend- 
ant's answer  was  never  called  to  his  atten- 
tion at  the  trial.  This  is  irregular  and  can 
not  be  considered.  (Mason  v.  Harlow,  92 
Kan.  1042,  142  Pac.  243.)  Whatever  a  judge 
may  with  propriety  do  should  be  done  in  the 
course  of  the  trial  and  chronicle  as  a  part  of 
it,  and  not  by  supplementing  the  record  by 
his  personal  affidavit. 

The  judgment  is  affirmed. 

Dawson,  J.  {concurring  specially). — I 
think  that  plaintiff's  reply  alone  cured  the 
want  of  verification  in  defendant's  answer.  I 
do  not  think  that  the  amended  code  (§  110) 
intended  that  the  rules  of  pleading  in  vogue 
in  the  time  of  Coke  and  Littleton  should  be 
resurrected.  And  even  in  the  far  away  time 
of  those  revered  jurists  a  defective  pleading, 
such  as  the  want  of  a  requisite  verification 
to  an  answer,  was  cured  by  pleading  over. 
In  both  Rose  v.  Boyer,  92  Kan.  892,  141  Pac. 
1006,  and  Head  v.  Dodsworth,  95  Kan.  117, 
147  Pac.  799,  the  e^ect  of  plaintiffs'  replies 
to  defendants'  unverified  answers  was  not  dis- 
cussed or  considered,  and  I  am  strongly  per- 
suaded that  if  this  sensible  and  time-honored 
point  had  been  pressed  a  different  result 
might  have  been  reachc^ — at  least  so  far  as 
the  defects  in  the  pleadings  were  concerned. 

While  in  recent  years  little  concern  is  given 
to  the  names  of  pleadings,  and  the  defective 
answer  could  have  been  assailed  [495]  by  de- 
murrer, motion  for  judgment,  or  indeed  by 
any  objection  which  directly  and  specifically 
challenged  the  court's  attention  to  the  de- 
fect, yet  all  authorities  agree  that  no  general 
demurrer  or  general  objection  to  the  introduc- 
tion of  evidence  would  reach  it.  (Howard 
V.  Carter,  71  Kan.  85,  90,  80  Pac.  61.)  The 
proper  way  to  have  reached  the  defect  would 
have  been  by  special  demurrer,  or  by  demurrer 
which  "shall  specify  distinctly  the  grounds 
of  objection."  (Civ.  Code,  §§  94,  104,  105.) 
This  rule  is  almost  as  old  as  the  hills.  (27 
Eliz.  ch.  5.) 

In  7  Bacon's  Abridgement,  p.  667,  it  is 
said: 

"Indeed,  the  very  intent  of  requiring  mis- 
takes, in  point  of  law,  to  be  shown  for  cause 
of  demurrer,  was,  to  give  the  party  an  op- 
portunity of  amending.  And  even  where  the 
proceedings  are  entered  on  record,  and  the 
demurrer  has  been  argued,  the  court  will 
give  leave  to  amend,  where  the  justice  of  the 
case  requires  it,  and  there  is  anything  to 
amend   by." 
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In  Chitty  on  Pleading,  16th  Am.  ed.  p. 
831,  it  is  said: 

"When  the  objection  is  a  defect  in  matter 
of  form,  a  special  demurrer  is  still  permitted; 
for  as  observed  by  Lord  Hobart,  *the  statute 
of  Elizabeth  requiring  a  special  demurrer 
does  not  utterly  refect  form,  for  that  would 
be  destructive  of  the  law  as  a  science,  but  it 
only  requires  that  the  defect  in  form  be  dis- 
covered, and  not  used  as  a  secret  snare  to 
entrap.' " 

In  Phillips  on  Code  Pleading,  §  225.  it  is 
said: 

''Objection  to  a  pleading,  for  want  of  veri- 
fication, or  for  defective  verification,  should 
be  made  bv  motion  to  strike  from  the  files. 
But  such  omission  or  defect  is  waived  by  de- 
murring, or  by  pleading  over,  or  by  confession 
on  a  warrant  of  attomej'^  releasing  all  errors." 

(See  also  31  Cyc.  719,  732.  733,  735.) 

That  pleading  over  without  a  demurrer  (or 
other  appropriate  challenge  specifically  made) 
waives  defects  as  to  the  form  of  an  antece- 
dent pleading,  see  also  Phillips  on  Code 
Pleading.  §§  304,  306. 

After  diligent  search,  I  am  unable  to  find 
any  authorities  to  the  contrary. 
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Waiver  of  Verification  of  Pleadinf^, 
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By  Demurring,  441. 
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444. 
Objection  at  Trial,   444. 
Objection  after  Verdict  or  Judgment, 

446. 
Objection   in   Appellate  Court,  448. 
Objection  in  Subsequent  Suit,  450. 


Generally, 

0 

It  appears  to  be  well  settled  that  the  ab- 
sence or  insufficiencv  of  a  verification  of  a 
pleading  which  is  required  by  law  to  be  veri- 
fied is  a  mere  informality  which  may  be 
waived.  Speer  v.  Craig,  16  Colo.  478,  483,  27 
Pac.  891;  Yeizer  v.  Burke,  3  Sraedes  &  M. 
(Miss.)  439;  In  re  Miller,  32  Neb.  480,  49 
X.  W.  427:  Fulton  Bank  v.  Beach,  6  Wend. 
(N.  Y.)  36:  Nasworthy  v.  Draper,  28  S. 
W.  .564,  aHJirmed  9  Te.x.  Civ.  App.  650,  29 
S.  W.  557.     And  see  th?  cases  cited  through- 


out this  note.  The  waiver  may  be  either  ex- 
press or  implied.  Williams  v.  Bailes,  9  Tex. 
61. 

Express  Waiver. 

The  want  of  a  sufficient  verification  of  a 
pleading  may  be  expressly  waived  by  an 
agreement  between  the  parties  to  an  action. 
Sidney  First  Nat.  Bank  v.  Reed,  31  Ohio  St. 
435 ;  Arnold  v.  Macdonald,  22  Tex.  Civ.  App. 
487.  55  S,   W.  629. 

Thus  in  the  case  first  cited,  a  suit  on  a  note 
to  which  was  attached  a  warrant  of  attorney 
which  authorized  any  attorney  at  law  after 
the  maturity  of  the  note  to  appear  for  the 
makers  thereof  and  waive  the  issuance  and 
service  of  a  summons,  confess  judgment  for 
the  amount  of  the  note,  and  "release  all  er- 
rors," it  was  held  that  an  attorney  who  ap- 
peared in  the  suit  for  the  makers  of  the  note 
in  conformity  with  the  provisions  of  the  war- 
rant of  attorney,  filed  the  original  warrant, 
waived  service  of  process  and  confessed  judg- 
ment which  was  entered,  thereby  waived  any 
defect  in  the  verification  of  the  plaint ifif's 
pleading. 

Implied  Waiver. 

In  General. 

It  has  been  held  that  by  agreeing  with 
the  defendant  to  a  statement  of  facts,  the 
plaintifi*  waived  the  right  to  require  of  the 
defendant  a  verification  of  his  plea.  Sioux 
Valley  State  Bank  v.  Drovers'  Nat.  Bank, 
58  \\\,  App.  396. 

The  placing  of  a  case  on  the  calendar  of 
causes  at  issue  has  been  held  not  to  amount 
to  a  waiver  of  the  right  of  the  party  so  do- 
ing to  insist  on  a  verified  pleading  from  his 
opponent  where  by  reason  of  the  want  of 
verification  the  case  was  also  placed  on  the 
default  calendar.  Carolina  Grocery  Co.  v. 
Moore,  63  S.  C.  184,  41  S.  E.  88. 

By  Failure  to  Object. 

By  failing  to  object  specifically  to  the 
omission  or  insufiiciency  of  the  verification  of 
a  pleading,  the  defect  is  waived.  Craig  v. 
McKinney,  72  111.  305;  Hershiser  v.  Delone, 
24  Neb.  380,.  38  N.  W.  863;  Phenix  v.  Bije- 
lich,  30  Nev.  257,  95  Pac.  351;  Crayton  v. 
Munger,  9  Tex.  285;  Standard  Underground 
Cable  Co.  v.  Southern  Independent  Telephone 
Co.  (Tex.)  134  S.  "W.  420,  433;  Arnold  v. 
Slaughter,  36  W.  Va.  589,  595,  15  S.  E.  250. 
See  also  Milligan  v.  Pollard,  112  Ala.  465, 
20  So.  620:  McCormick  v.  :Maxwell,  4  Blackf. 
(Ind.)  168;  State  Ins.  Co.  v.  Cranmer,  63 
Kan.  886  mem.  65  Pac.  661;  W^edgeworth  v. 
Smith    (Tex.)    178  S.  W'.  641. 

Thus  in  Craig  v.  McKinney,  72  111.  305, 
the  court  said:  "It  is  urged,  in  support  o< 
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the  ruling  of  the  court,  that  the  plea  was 
not  sworn  to.  But  no  such  objection  was 
made  to  the  plea.  There  was  a  motion  to 
strike  out  the  plea,  but  the  reasons  assigned 
in  support  of  the  motion  were,  that  the  plea 
was  no  bar  to  the  relief  prayed  for,  and  that 
it  did  not  fully  answer  the  bill.  The  court 
seems  to  have  treated  the  motion  as  one  to 
set  down  the  plea  for  argument,  and  to  have 
regarded  the  plea  as  being  so  set  down;  the 
order  of  the  court  reciting  that  the  plea  com- 
ing on  be  argued,  it  was  held  to  be  insuflS- 
cient,  and  the  same  was  therefore  overruled. 
We  think  the  order  of  the  court  may  be  taken 
as  one  adjudging  the  plea  to  be  insufficient 
as  a  defense,  on  its  being  set  down  for  ar- 
gument. The  rule  is,  if  a  plea  is  not  veri- 
fied by  the  oath  of  the  defendant,  the  com- 
plainant may  move  to  set  it  aside,  or  to  have 
it  taken  off  the  files  for  irregularity.  The 
defect  is  regarded  as  one  of  form,  and  the 
objection  comes  too  late,  and  cannot  be  tak- 
en advantage  of  at  the  hearing  as  to  the  suf- 
ficiency of  the  plea." 

In  Crayton  v.  Munger,  9  Tex.  285,  where- 
in the  plaintiff  excepted  to  the  amended  an- 
swer of  the  defendant  on  special  grounds, 
but  did  not  state  as  a  ground  for  excepting 
that  the  answer  was  not  verified,  it  was  held 
to  be  too  late  to  advance  such  an  objection 
on  the  appeal  of  the  cause, *the  court  saying: 
"It  is  objected  to  the  legal  sufficiency  of  the 
answer  that  it  is  not  properly  verified.  To 
this  and  other  objections,  'now  first  urged 
to  its  sufficiency  in  point  of  form,  it  will 
suffice  to  say,  that  when  the  plaintiiT  under- 
took to  except  specially  to  the  answer,  he 
ought  to  have  indicated  all  the  grounds  of 
exception  on  which  he  intended  to  rely. 
Where  a  party  excepts  specially  to  the  plead- 
ing of  his  adversary,  the  latter  has  a  right 
to  regard  all  other  objections  than  those 
indicated,  unless  to  matters  of  substance,  as 
waived.  Beyond  the  grounds  of  exception 
specially  set  forth,  the  court  will  only  look 
to  the  substance  of  the  pleading." 

The  usual  method  of  objecting  to  a  plead- 
ing for  the  want  of  a  sufficient  verification 
is  by  a  motion  to  strike  the  pleading  from 
the  files  of  the  court.  Vol.  22,  Knc.  PI.  & 
Pr.  page  1047.  It  seems  to  be  the  rule  there- 
fore that  in  jurisdictions  wherein  the  prop- 
er method  of  taking  advantage  of  a  defective 
pleading  for  the  want  or  insufficiency  of  a 
verification  is  by  a  motion  to  strike  the 
pleading  from  the  records  of  the  court,  an 
objection  for  that  reason  must  be  taken  by 
such  a  motion;  otherwise  the  defect  will  be 
considered  to  have  been  waived.  Doughty  v. 
Funk,  24  Okla.  312,  319,  103  Pac.  634 ;  Farm- 
ers' State  Bank  v.  Keen  (Okla.)  167  Pac. 
207;  Moore  v.  Willamette  Transp.  etc.  Co. 
7  Ore.  359;  Clarinda  Trust,  etc.  Bank  v. 
Doty,  83  Ore.  214,  163  Pac.  418;  Richey  v. 
Bobertson,  86  Ore.  525,  169  Pac.  99;  Turner 


V.  Hamilton,  13  Wyo.  408,  80  Pac.  664.  Thus 
in  Moore  v.  Willamette  Transp.  etc.  Co.  supra, 
the  court  said:  "We  do  not  think  that  the 
aflSdavit  of  a  party  lo  the  truth  of  a  petition 
or  pleading  is  requisite  to  give  the  court  ju- 
risdiction. If  no  objection  is  taken  to  a  peti- 
tion or  pleading  for  want  of  verification,  tlien 
this  defect  is  waived.  Section  81  of  the  Code 
provides  that  *a  motion  to  strike  out  a  plead- 
ing for  want  of  verification  or  subscription 
.  .  .  shall  be  made  within  the  time  for 
answering  such  pleading;'  which  plainly  in- 
dicates that  when  such  objection  is  not  made 
the  pleading  will  be  allowed  to  stand,  not- 
withstanding such  defect."  In  Clarinda 
Trust,  etc.  Bank  v.  Doty,  83  Ore.  214,  163 
Pac.  418,  it  was  said:  ''Questions  are  raised 
upon  the  sufficiency  of  the  verification.  There 
is  no  motion  to  strike  out  the  pleading,  as 
required  by  section  106,  L.  0.  L.  and  unless 
such  motion  is  made  the  defect  on  this  ac- 
count is  waived." 

Bt  Demubrino. 

In  jurisdictions  wherein  the  only  proper 
method  of  objecting  to  an  unverified  pleading 
or  one  improperly  verified  is  by  the  inter- 
position of  a  motion  to  strike  the  pleading 
from  the  records,  a  demurrer  to  the  pleading 
waives  the  defect.  Furst  v.  W.  T.  Rawleigh 
Medical  Co.  282  111.  366,  118  N.  E.  763; 
Pudney  v.  Burkhart,  62  Ind.  179;  Toledo 
Agricultural  W^orks  v.  W^ork,  70  Ind.  253; 
Millikan  v.  Security  Trust  Co.  (Ind.)  118 
N.  E.  568;  Turner  v.  Hamilton,  13  Wyo.  408, 
80  Pac.  664.  Thus  in  Pudney  v.  Burkhart, 
supra,  the  court  said:  "If  a  pleading  which 
the  statute  requires  to  be  verified  by  affida- 
vit is  not  verified,  and  the  opposite  party 
accepts  it,  without  objection  for  that  reason, 
and  takes  issue  of  law  or  fact  upon  it,  the 
objection  will  be  considered  as  waived.  .  .  . 
The  proper  practice  is,  in  such  cases,  to  move 
to  reject  the  pleading  for  want  of  verifica- 
tion. A  demurrer  admits  the  truth  of  the 
pleading,  and  thus  supplies  the  want  of  veri- 
fication which  is  complained  of." 

In  Toledo  Agricultural  Works  v.  Work,  70 
Ind.  253,  it  was  said:  "When,  however,  an 
issue,  whether  of  law  or  fact,  is  formed  up- 
on an  unverified  answer  in  abatement,  the  ob- 
jection to  its  want  of  verification  is  waived." 

However  it  has  been  held  that  where  a 
party  in  proper  time  moves  the  court  to 
strike  a  pleading  from  the  files  because  of  an 
omitted  or  defective  verification  but  the  mo- 
tion is  overruled  and  the  party  then  files  a 
demurrer  to  the  pleading,  he  does  not  there- 
by waive  the  right  to  have  the  ruling  of  the 
court  reviewed  on  an  appeal  of  the  cause. 
Williams  v.  Miller,  21  Ark.  469. 

Where  a  motion  is  made  to  strike  out  a 
pleading  for  the  want  of  a  verification  and 
a  demurrer  is  concurrently  filed  to  the  same 
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pleading  for  the  same  defect,  but  the  motion 
is  entered  on  the  record  prior  to  the  demur- 
rer, the  motion  is  not  waived.  Alexander  v. 
Foster,  16  Ark.  660. 

By  demurring  generally  to  a  pleading  in- 
stead of  interposing  a  specific  objection  there- 
to because  of  the  want  or  insufficiency  of  a 
verification,  a  party  thereby  waives  the  de- 
fect. Griswold  v.  Bacheller,  77  Fed.  857; 
Ware  v.  McCormick,  16  Ky.  L.  Rep.  (ab- 
stract) 59;  Nasworthy  v.  Draper,  28  S.  W. 
564,  affirmed  9  Tex.  Civ.  App.  650,  29  S.  W. 
557;  Taber  v.  Eyler  (Tex.)  162  S.  W.  490; 
Wilson  V.  Mt.  Pleasant  Bank,  6  Leigh  (Va.) 
570.  Thus  in  Griswold  v.  Bacheller,  supra, 
the  court  said:  "Upon  general  demurrer  to 
the  plea  the  plaintiff  makes  objection  that 
it  is  not  verified  by  affidavit,  nor  supported 
by  the  certificate  of  counsel,  as  required  by 
sections  2  and  3  of  rule  8  of  the  rules  of 
the  circuit  court  for  the  first  circuit.  This 
objection  goes  only  to  the  reception  of  the 
plea,  and  the  irregularity  is  waived  by  the 
filing  of  a  demurrer,  the  office  of  which  is 
to  put  in  issue  the  legal  effect  of  the  plea 
after  it  has  been  received."  In  t Ware  v.  Mc- 
Cormick, 15  Ky.  L.  Rep.  (abstract)  59,  it 
was  said:  "Where  a  party  objects  to  a  plead- 
ing which  is  offered  because  it  is  not  verified, 
the  specific  objection  should  be  made  known 
or  it  should  be  treated  as  waived  A  general 
objection  will  not  suffice." 

In  each  of  the  following  cases  while  the 
proper  method  of  objecting  to  a  pleading  be- 
cause of  the  absence  or  insufficiency  of  a  veri- 
fication was  not  stated,  it  was  held  that  by 
filing  a  demurrer  to  a  pleading  the  party 
entitled  to  object  to  the  defect  thereby  waived 
his  right  to  do  so.  Ingraham  v.  Arnold,  1 
J.  J.  Marsh.  (Ky.)  406;  Gordon  v.  Phelps, 
6  J.  J.  Marsh.  (Ky.)  218;  Lewis  v.  Hicks, 
96  Va.  91,  30  S.  £.  466. 

By  Joining  Issue. 

If  a  party  to  an  action  pleads  responsive- 
ly  to  a^  pleading  which  is  unverified  or  de- 
fectively verified  instead  of  moving  the  court 
to  strike  the  pleading  from  the  files  or  other- 
wise specially  objecting  thereto  because  of 
the  omitted  or  defective  verification,  he  there- 
by waives  the  defect.  Findlay  v.  Hinde,  1 
Pet.  241,  7  U.  S.  (L.  ed.)  128;  Snead  v. 
Groover  (Ala.)  74  So.  81;  Greenfield  v.  The 
Steamer  Gunnell,  6  Cal.  67 ;  Nichols  v.  Jones, 
14  Colo.  61,  23  Pac.  89;  Wood  v.  U.  S.  Fidel- 
itv,  etc.  Co.  4  Ga.  App.  671,  62  S.  E.  97; 
Henry  v.  Hill,  84  Ga.  283,  10  S.  E.  742; 
^[oore  V.  Hupp,  17  Idaho  232,  105  Pac.  209; 
King  V.  Haines,  23  111.  340;  Dunning  v.  Dun- 
ning, 37  111.  306,  315;  Hughes  v.  Feeter,  18 
la.  142;  Gordon  v.  Phelps,  6  J.  J.  Marsh. 
(Ky.)  218;  Butler  v.  Church  of  Immaculate 
Conception,  14  Bush    (Ky.)    540;   Phillips  v. 


Ratcliff,  134  Ky.  704,  121  S.  W.  460;  Traber 
V.  Traber,  50  Md.  1;  Fulton  Bank  v.  Beach, 
6  Wend.  (N.  Y.)  36;  McMullen  v.  Peart, 
62  Hun  612  mem.  6  N.  Y\  S.  354;  Glasco 
V.  School  Dist.  No.  22,  24  Okla.  236,  103 
Pac.  687;  Galbreath  Gas  Co.  v.  Lindsey,  35 
Okla.  235,  239,  129  Pac.  45;  Casporus  v. 
Jones,  7  Pa.  St.  120;  Stoney  v.  McNeill, 
Harp.  (S.  C.)  156;  Loeb  v.  Nunn,  4  Heisk. 
(Tenn.)  449;  Lewis  v.  Hicks,  96  Va.  91, 
30  S.  E.  466.  See  also  Toledo  Agricultural 
Works  V.  Work,  70  Ind.  253,  255.  Compare 
Shaw  V.  Thompson  Bros.  Lumber  Co.  (Tex.) 
J77.  S.  W.  574.  Thus  in  Nichols  v.  Jones,  su- 
pra, the  court  said:  "It  is  now  contended 
that  the  verification  to  the  complaint  was  de- 
fective, in  that  the  reasons  why  it  was  made 
by  the  attorney,  and  not  by  one  of  the  par- 
ties to  the  action,  were  not  stated  therein 
as  required  by  the  civil  code.  If  such  veri- 
fication was  defective  in  the  particular  men- 
tioned, we  think  such  defect  was  waived  hy 
the  subsequent  conduct  of  the  defendants,  as, 
instead  of  objecting  to  the  form  of  the  affi- 
davit by  motion  or  otherwise  in  the  court 
below,  they  filed  an  answer,  duly  verified  as 
to  certain  defenses,  and  not  verified  as  to 
others." 

In  Moore  v.  Hupp,  17  Idaho  232,  105  Pac. 
209,  it  was  said:  "It  is  next  argued  on  be- 
half of  the  appellant  that  the  court  had  no 
jurisdiction  to  grant  a  temporary  restrain- 
ing order,  because  there  was  no  verification 
of  the  complaint  This  contention  is  based 
upon  sec.  4289,  Rev.  Codes,  as  follows:  'No 
injunction  can  be  granted  on  the  complaint, 
unless  it  is  verified.*  An  examination  of  the 
complaint,  however,  shows  that  it  was  veri- 
fied. The  verification  is  defective,  in  that 
the  words,  *of  his  own  knowledge,'  are  omit- 
ted therefrom;  but  counsel  for  appellant  ap- 
peared in  the  lower  court,  filed  an  answer 
and  filed  affidavits,  and  made  no  objection 
whatever  to  the  sufficiency  of  the  verification 
to  the  complaint.  Under  these  circum- 
stances, we  think  the  appellant  waived  the 
sufficiency  of  the  verification." 

In  King  v.  Haines,  23  111.  340,  the  court 
said:  "It  is  now  urged,  that  the  plea  in 
abatement  was  not  verified  by  a  sufficient 
affidavit,  the  plaintiff  in  error  only  swearing 
that  the  facts  it  contained  were  true  to  the 
best  of  his  knowledge  and  belief.  .  .  . 
Whatever  defects  in  form  may  have  existed 
to  the  plea  or  affidavit,  they  were  waived  by 
filing  a  replication.  To  have  rendered  the 
defect  in  the  affidavit  availing,  the  plaintiff 
below  should  have  moved  the  court  to  strike 
it  from  the  files  before  filing  a  replication, 
or,  if  the  plea  was  defective,  he  should  have 
demurred.  It  is  too  late,  after  forming  an 
issue  in  fact,  to  urge  these  objections." 

In  Fulton  Bank  v.  Beach,  6  Wend.  (N.  Y.) 
36,  it  was  said:  "It  seems  to  me  therefore  as 
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the  result  of  the  cases  referred  to,  that  al- 
though the  answer  should  have  been  sworn 
to  bv  all  the  defendants  named  in  the  title, 
yet  the  oath  and  signature  may  be  waived 
bv  the  plaintiffs:  and  the  plaintiffs  in  this 
case  having  replied  to  the  answer  admitting 
it  to  be  the  answer  of  all  the  defendants, 
would  have  been  irregular  afterwards  to  have 
treated  it  otherwise,  and  to  have  taken  their 
bill  as  against  B.  pro  confesso." 

Furthermore  it  has  been  held  that  though 
a  party  properly  objects  to  a  pleading  of 
his  opponent  because  it  lacks  a  sufficient  veri- 
fication, if  the  objection  is  not  sustained  and 
the  objecting  party  pleads  over  he  thereby 
waives  the  defect.  Smith  v.  Powell,  55  la. 
215,  7  N.  W.  602;  State  v.  Chadwick,  10  Ore. 
423.  Compare  Spencer  v.  Field,  97  Va.  38, 
42,  33  S.  E.  380. 

Thus  in  State  v.  Chadwick,  supra,  the 
court  said:  "Neither  the  subscription  nor 
verification  constitute  any  part  of  the  com- 
plaint, and  their  omission  can  only  be  deemed 
an  irregularity,  which  would  justify  the 
court  in  striking  it  out,  on  motion.  If  ap- 
pellant failed  to  apply  for  such  relief,  or 
having  made  the  application  and  been  re- 
fused the  relief  they  were  entitled  to,  they 
then  waived  the  right  to  insist  upon  it  fur- 
ther, as  they  did  in  this  instance,  by  filing 
their  answer  and  proceeding  to  trial  on  the 
merits,  in  either  event  they  could  not  be 
held  to  urge  their  objections,  on  appeal  in 
this  court.  They  cannot  be  permitted  to  take 
issue  on  the  merits,  and  afterwards  insist 
that  the  proceeding  on  the  part  of  the  state 
was  irregular  or  unauthorized." 

But  it  has  been  held  that  where  unverified 
pleas  are  filed  and  issue  is  joined  thereon 
without  object! on>  but  with  leave  of  the 
court  the  pleas  are  subsequently  withdrawn 
and  new  pleas  are  filed,  the  plaintiff  does 
not  by  joining  issue  on  the  former  pleas  with- 
out objection  waive  the  right  to  object  to 
the  new  pleas  for  the  absence  of  sufficient 
verifications  if  the  objection  to  such  new 
picas  is  properlv  raised.  Spencer  v.  Field, 
»7  Va.  38,  33  S."^  E.  .380. 

^     By  Delay  in  Objectinq, 

Generally. 

It  has  been  held  that  by  retaining  an  op- 
ponent's pleading  an  unreasonable  length  of 
time  a  party  to  a  suit  waives  the  right  to 
object  to  it  for  insufficiency  of  the  verifica- 
tion. Smith  V.  MuUiken,  2  Minn.  319;  Fol- 
w>m  V.  Carli,  5  Minn.  333,  80  Am.  Dec.  429; 
Hayward  v.  Grant,  13  Minn.  165,  97  Am.  Dec. 
228. 

Thus  in  the  case  first  cited  the  court  said: 
**The  defendant  had  a  right  to  serve  an  an- 
swer  without   verification,    in,  this   case;    a 


complaint,  the  verification  of  which  is  defec- 
tive, may  be  treated  as  not  verified  at  all, 
but  had  it  been  well  verified,  retaining  the 
answer  by  the  plaintiff's  attorney  would  have 
been  a  waiver  of  the  defect  in  the  answer. 
Such  matters  are  Vithin  the  control  of  at- 
torneys, and  may  be  waived;  pleadings  or 
other  papers  served  after  the  time  has 
elapsed  for  service,  or  containing  defects  of 
form  merely,  must  be  returned  at  once,  that 
is,  within  a  reasonable  time — twenty-four 
hours  has  been  fixed  in  New  York — or  the 
defects  will  be  regarded  as  waived." 

Section  628  of  the  New  York  Code  of  Civil 
Procedure  provides  as  follows:  "The  remedy 
for  a  defective  verification  of  a  pleading  is 
to  treat  the  same  as  an  unverified  pleading. 
Where  the  copy  of  a  pleading  is  served  with- 
out a  copy  of  a  sufficient  verification,  in  a 
cas'e  where  the  adverse  party  is  entitled  to 
a  verified  pleading,  he  may  treat  it  as  a 
nullity,  provided  he  gives  notice,  with  due 
diligence,  to  the  attorney  of  the  adverse  par- 
ty, that  he  elects  so  to  do."  Under  that  sec- 
tion it  has  been  held  that  by  a  failure  to. re- 
turn a  pleading  to  an  opponent  within  five 
days  after  its  receipt  with  notice  that  it  is 
objectionable  for  the  insufficiency  of  its  veri- 
fication the  defect  is  waived  and  that  in  the 
exercise  of  due  diligence  the  pleading  should 
be  returned  within  twenty-four  hours.  Pad- 
dock V.  Palmer,  32  Misc  426,  66  N.  Y.  S. 
743.  And  where  an  unverified  pleading  is 
retained  for  a  period  of  nineteen  days  with- 
out objection  it  is  too  late  to  object  there- 
to. White  V.  Cummings,  3  Sandf.  (X.  Y.) 
716.  So  where  an  answer  is  defective  for 
want  of  an  affidavit  of  the  attorney  required 
by  a  rule  of  court,  it  has  been  held  that  the 
attorney  of  the  opposing  party  by  retaining 
the  answer  for  more  than  twenty  days  and 
then  entering  the  defendant's  default  with- 
out returning  the  pleading  or  notifying  the 
opposing  counsel  of  his  intention  to  treat  it 
as  a  nullity  waives  the  right  to  object  to  the 
defect.  Buffalo  v.  Scranton,  20  Wend.  (N. 
Y.)  676.  Where  a  pleading  defective  for  the 
want  of  a  verification  was  not  returned  with- 
in two  years  after  a  copy  of  it  had  been  de- 
livered to  the  opposing  party,  the  defect  was 
held  to  have  been  waived  notwithstanding 
the  attorney  for  the  party  entitled  to  object 
wrote  his  opponent  on  the  day  on  which  he 
was  served  with  the  copy  of  the  pleading 
that  the  pleading  was  not  verified  and  that 
if  it  was  an  oversight  it  might  be  corrected, 
but  that  otherwise  it  would  be  treated  as  a 
nullity.  Wilson  v.  Bennett,  2  Civ.  Pro.  (N. 
Y.)  34.  However  where  a  pleading  was  that 
of  several  parties  to  a  suit  and  was  properly 
verified  bv  some  but  not  bv  all  of  them,  it  was 
held  that  the  pleading  could  not  be  returned 
but  that  if  the  attorney  for  the  party  en- 
titled to  object  to  it  did  not  intend  to  waive 
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the  right  to  a  pleading  verified  by  all  of  the 
opposing  parties  he  should  have  given 
prompt  notice  to  the  opposing  attorney  of 
the  defect  and  insisted  on  a  verified  plead- 
ing by  all  of  the  parties  concerned,  and  that 
by  retaining  the  defective  pleading  without 
objection  for  a  period  of  about  forty  days 
from  the  date  of  its  service  on  him  he  waived 
the  defect.  Hull  v.  Ball,  14  How.  Pr.  (N. 
Y.)  305.  Under  the  foregoing  statute  it  has 
also  been  held  in  a  suit  for  the  specific  per- 
formance of  a  contract  to  sell  land  that  it 
was  too  late  on  a  motion  to  confirm  the  re- 
port of  a  special  master  directing  the  spe- 
cific performance  of  the  contract  to  raise  the 
objection  that  a  pleading  was  improperly 
verified,  such  defect  having  been  cured  by 
the  failure  of  the  party  to  interpose  the  ob- 
jection until  the  hearing  of  the  motion.  £ck- 
erson  v.  Tanney,  235  Fed.  415. 

A  statute  of  Georgia  provides  as  follows: 
"The  judge  at  each  regular  term  of  the  su- 
perior court  shall  call  all  cases  on  the  ap- 
pearance docket,  and  hear  and  decide  all  ob- 
jections made  to  the  sufficiency  of  petitions 
and  pleas,  and  may  by  order  dismiss  plain- 
tiff's petition,  or  strike  defendant's  plea,  for 
noncompliance  with  the  requirements  of  law, 
unless  the  defect  is  cured  by  amendment; 
the  court  may  on  good  cause  shown  allow 
a  reasonable  time  in  his  discretion  for  mak- 
ing and  filing  such  amendment.''  Vol.  4 
Park's  Annotated  Code  of  Georgia,  1914, 
§  5628.  This  is  a  re-enactment  with  slight 
changes  of  the  pleading  Act  of  1893  of  Geor- 
gia (Acts  1893,  page  56).  Under  that  stat- 
ute it  has  been  held  that  a  failure  to  enter 
an  objection  to  an  unverified  plea  at  the 
first  term  of  court  at  which  a  case  is  called 
amounts  to  a  waiver  of  the  objection.  Ward 
v.  Frick  Co.  95  Ga.  804,  22  S.  E.  899;  Nor- 
ton V.  Scruggs,  108  Ga.  802,  34  S.  E.  166; 
Rodgers  v.  Caldwell,  122  Ga.  279,  50  S.  E. 
95;  Bland  v.  Bird,  134  Ga.  74,  67  S.  E.  427. 
See  also  Southern  K.  Co.  ▼.  Atlanta  Sand, 
etc.  Co.  8  Ga.  App.  315,  68  S.  E.  1078.  Thus 
in  Ward  v.  Frick  Co.  supra,  the  court  said: 
**Wheii  a  defendant  was  sued  upon  a  promis- 
sory note  unconditional  in  its  terms,  ap- 
peared and  at  the  first  term  filed  a  substan- 
tial defense  to  the  merits  of  the  plaintifi^'s 
cause  of  action,  but  omitted  to  swear  to  the 
same,  no  objection  having  been  filed  to  this 
plea  at  the  first  term,  the  plaintiff  will  be 
held  to  have  waived  this  defect;  and  at  a 
subsequent  term  of  the  court,  when  the  cause 
was  called  in  its  order,  it  was  proper  that  the 
court  should  allow  the  defendant  then  to 
make  oath  thereto." 

Objection  on  Call  of  Case  for  Trial, 

It  has  been  held  that  the  objection  that 
a  pleading  is  not  properly  verified  is  waived 


by  a  failure  to  raise  it  until  the  case  is  called 
for  trial.  Huntington  v.  House,  22  Mo.  365, 
wherein  the  court  said:  "The  judgment  here 
must  be  reversed  and  the  cause  remanded. 
The  affidavit  of  the  husband  was  a  sufficient 
verification  of  the  petition.  The  objection, 
too,  if  otherwise  well  taken,  ought  not  to 
have  been  allowed  on  the  calling  of  the  cause 
for  trial.  No  purpose  of  justice  can  be  an- 
swered by  allowing  a  party,  who  has  thus  far 
waived  the  objection,  to  come  forward  with 
it  at  that  late  hour." 

However  it  has  been  held  that  where  a  de- 
fendant files  an  unverified  answer,  the  plain- 
tiff's motion  after  the  case  is  set  for  trial  but 
before  the  jury  are  impaneled  to  strike  out 
the  answer  is  made  in  time.  Perras  v.  Den- 
ver, etc.  E.  Co.  5  Colo.  App.  21,  36  Pac.  637. 
See  also  Wilson  v.  Poole,  33  Ind.  443.  In 
the  case  first  cited  the  court  said:  "The 
case  was  set  for  trial.  Beforet  impanel- 
ing the  jury  and  proceeding  to  triply  .  .  . 
plaintiff  moved  the  court  for  judgment  on 
the  pleadings  as  by  default,  on  the  ground 
that  the  answer  of  the  defendant  was  not 
verified,  which  motion  was  denied  and  an  ex- 
ception taken.  .  .  .  The  overruling  of 
plaintiff^s  motion  for  a  judgment  as  by  de- 
fault for  want  of  a  verified  answer  was  error. 
There  were  no  issues  to  be  tried.  Sec.  61 , 
Civil  Code,  provides  as  follows:  'Every  plead- 
ing must  be  subscribed  by  the  party  or  his 
attorney.  When  any  pleading  is  verified  ev- 
ery subsequent  pleading,  except  a  demurrer, 
must  be  verified  also.'  .  ,.  .  This  require- 
ment is  mandatory,  imperative,  and  cannot 
be  ignored.  An  unverified  pleading  is  a  nul- 
lity. It  is  the  duty  of  the  pleader  to  tender 
issues  by  a  verified  plea  to  comply  with  the 
code  provision.  No  tacit  acquiescence  by  the 
plaintiff  previous  to  trial,  in  the  filing  of 
an  unverified  answer,  can  avail.  It  is  quite 
likely,  that  if  the  case  went  to  trial  aiid  re- 
sulted in  a  verdict  without  objection,  the  re- 
quirements of  the  code  might  be  regarded  aa 
waived,  but  that  was  not  this  case;  the  mo- 
tion was  made  before  trial  and  was  in  apt 
time.  No  leave  was  asked  or  off'er  made  to 
perfect  the  answer  by  verification." 

Objection  at  Trial. 

The  objection  that  a  pleading  is  not  veri- 
fied or  is  improperly  verified  is  generally 
considered  to  be  waived  bv  a  failure  to  make 
it  until  the  parties  have  gone  to  trial  on 
the  issues  of  fact  formed  by  the  pleadings. 

California. — Arrington  v.  Tupper,  10  Cal. 
465. 

Co/orcwio.^Speer  v.  Craig,  16  Colo.  478,  27 
Pac.  891. 

Indiana. — ^Hagar  v.  Mounts,  3  Blackf.  57; 
Wilson  v.  Poole,  33  Ind.  443;  Lange  v.  Dam- 
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mier,  119  Ind.  567,  21  N.  E.  749;  Wickhizer 
V.  Bolin,  22  Ind.  App.  1,  53  N.  E.  238. 

lotca, — Turner  v.  Younker,  76  la.  258,  41 
N.  W.  10.  See  also  Wilson  v.  Preston,  16 
la.  246. 

Kansas, — Hoopes  v.  Buford,  etc.  Imple- 
ment Co.  45  Kan.  549,  26  Pac.  34;  Boston 
Loan,  etc.  Co.  v.  Organ,  53  Kan.  386,  36 
Pac:  733;  Hornick  v.  Union  Pac.  R.  Co.  85 
Kan.  568,  Ann.  Cas.  1913A  208,  118  Pac. 
60,  38  L.K.A.(N.S.)   826. 

Nebraska. — ^Northrup  v.  Bathrick,  80  Neb. 
36, 113  N.  W.  808. 

Ohio. — ^Phillips  V.  Le  June,  25  Ohio  Cir. 
Ct.  Rep.  107,  110. 

Oklahoma. — ^Doughty  ▼.  Funk,  24  Okla. 
312,  103  Pac.  634;  Kaufman  v.  Boismier,  25 
Okla.  252,  264,  105  Pac.  326;  Jones  v.  Citi- 
zens' State  Bank,  39  Okla.  393,  135  Pac.  373. 

Tennegaee. — Seifred  v.  People's  Bank,  1 
Baxt.  200. 

TeM*.— Williams  v.  Bailes,  9  Tex.  61; 
Drew  ▼.  Harrison,  12  Tex.  279;  Rankert  v. 
Clow,  16  Tex.  11;  Ashcroft  v.  Stephens,  16 
Tex.  Civ.  App.  341,  40  S.  W.  1036;  Gulf, 
etc.  R.  Co.  V.  Jackson,  86  S.  W.  47,  judgment 
reversed  on  other  grounds  99  Tex.  343,  89 
S.  W.  968;  State  v.  Quillen,  115  S.  W!  660; 
St.  Louis,  etc.  R.  Co.  v.  Wall,  165  S.  W.  527. 
Compare,  Shaw  v.  Thompson  Bros.  Lumber 
Co.  177  S.  W.  574  (objection  by  motion  for 
judgment  on  the  pleadings  proper). 

Wisconsin. — Kirby  v.  Coming,  54  Wis. 
599,  12  N.  W.  69. 

Thus  in  Speer  v.  Craig,  16  Colo.  478,  27 
Pac.  891,  it  was  said:  "Counsel's  objection 
touching  the  verifications  of  the  answers 
must  be  overruled.  There  was  an  attempt 
in  apparent  good  faith  to  comply  with  the 
statute  in  this  regard.  These  verifications 
conform  to  most  of  the  statutory  require- 
ments. If  they  were  defective,  a  question  up- 
on which  we  do  not  pass,  the  objection  should 
have  been  earlier  interposed.  Plaintiff  filed 
his  replication  to  the  answers  without  no- 
ticing, by  demurrer  or  otherwise,  any  de- 
fect therein  either  in  form  or  substance.  Sub- 
sequently, he  appeared  by  counsel,  and  the 
cause  was  set  for  trial  as  if  the  issues  were 
fully  made.  When  the  day  of  trial  arrived 
and  the  case  was  called,  a  jury  having  been 
expressly  waived,  plaintiff  preceded  the  in- 
troduction of  his  witnesses  with  a  motion  for 
judgment  upon  the  pleadings;  then  for  the 
first  time  assigning  this  objection.  The 
statutory  privilege  accorded  plaintiff  of  in- 
suring a  verified  answer,  by  verifying  his 
complaint,  may  be  waived.  And  courts,  as 
a  rule,  insist  upon  the  interposition  of  ob- 
jections predicated  upon  this  as  well  as  oth- 
er formal  defects  in  pleadings  at  the  earliest 
reasonable  moment.  Without  prolonging  the 
present  opinion  by  a  reference  to  cases  touch- 
ing the  subject,  we  shall  hold  that  the  ap- 
pellant's application  came  too  late." 


In  Wilson  v.  Poole,  33  Xnd.  443,  the  court 
said:  "It  may  happen  in  the  hurry  of  business 
in  the  lower  courts  (though  it  should  not), 
that  the  verification  is  forgotten  by  the 
pleader,  and  its  absence  overlooked  by  his 
antagonist.  The  law  has  no  inclination  to 
favor  dilatory  pleadings,  for  they  do  not  go 
to  the  merits  of  the  .case.  But  it  would  be 
trifling  to  allow  a  party  to  speculate  upon 
the  result  of  a  verdict,  and,  after  it  is 
found  against  him,  interpose  the  objection 
that  the  answer  was  not  verified.  But  when 
no  step  has  been  taken  beyond  swearing  the 
jury,  no  great  inconvenience  can  result,  nor 
any  injury  to  the  opposite  party,  by  allowing 
the  objection  to  be  made.  He  can  at  once  in- 
terpose an  application  for  leave  to  add  the 
verification,  and  thus  protect  himself  and  save 
his  answer.  We  are,  however,  of  opinion  that 
the  better  practice  would  be  to  refuse  to 
hear  the  objection  after  the  jury  has  been 
sworn;  but  inasmuch  as  the  error,  if  any, 
was  harmless,  it  is  not  available  in  this 
court." 

In  Turner  ▼.  Younker,  76  la.  258,  41  N. 
W.  10,  it  was  said:  "The  petition  purports 
to  haye  been  sworn  to  before  a  justice  of 
the  peace.  Defendants  moved  the  court  to 
instruct  the  jury  that,  as  there  was  no  evi- 
dence tending  to  show  that  the  pleading  was 
properly  verified,  their  verdict  should  be  for 
them.  They  also  moved  in  arrest  of  judg- 
ment, alleging  that  the  person  before  whom 
the  petition  purported  to  be  verified  was  not 
a  justice  of  the  peace.  Both  motions  were 
overruled.  The  rulings  are  correct.  A  ques- 
tion as  to  the  sufficiency  of  the  verification 
of  a  pleading  cannot  be  made  upon  the  trial. 
By  answering  and  going  to  trial,  defendants 
waived  the  defect,  if  one  existed;  and  the 
fact  alleged  does  not  afford  ground  for  a 
motion  in  arrest." 

In  Hornick  v.  Union  Pac.  R.  Co.  85  Kan. 
568,  Ann.  Cas.  1913A  208,  118  Pac.  60,  38 
L.R.A.(N.S.)  826,  it  waa  said:'  "No  objec- 
tion was  made  to  the  form  of  the  answer 
before  the  introduction  of  the  evidence  nor 
was  there  any  challenge  of  the  verification. 
If  appellee  desired  to  question  the  fprm  or 
sufficiency  of  the  verification  he  should  have 
attacked  it  by  motion  before  going  into  trial 
of  the  facts.  .  .  .  The  objection  which 
was  made  after  evidence  had  been  introduced 
came  too  late." 

In  Doughty  v.  Funk,  24  Okla.  312,  103 
Pac.  634,  wherein  the  introduction  of  certain 
evidence  was  objected  to  at  the  trial  because 
it  supported  allegations  in  a  pleading  which 
was  defective  because  unverified,  the  court 
said:  "We  are  therefore  constrained  to  hold 
that  as  the  answer,  although  not  verified, 
put  in  issue  plaintiff's  title  to  the  note  and 
cast  the  burden  of  proof  on  him  which  he 
did  not  undertake  to  sustain,  and  as  said 
title  was  by  the  verdict  shown  to  be  in  Bax- 
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ter  at  the  time  of  the  commencement  of  the 
Buit,  by  evidence  properly  admissible,  said 
verdict  must  stand;  but,  if  we  are  mistaken 
in  what  we  have  said,  plaintiff  could  not 
take  advantage  of  a  failure  to  verify  de- 
fendant's amended  answer  by  an  objection  to 
the  introduction  of  any  evidence  under  it. 
An  objection  for  that  reason  should  be  taken 
by  motion  to  strike,  or  it  will  be  considered 
waived." 

In  Jones  v.  Citizens'  State  Bank,  39  Okla. 
393y  135  Pac.  373,  wherein  an  objection  to 
the  verification  of  a  pleading  was  attempted 
to  be  raised  by  a  demurrer  to  the  evidence  and 
a  motion  to  direct  a  verdict  after  the  intro- 
duction of  evidence  by  both  parties  to  the 
action,  the  court  said:  "The  answer,  as  to 
this  defense,  apparently  should  have  been 
verified  (section  3986,  St.  Okla.  1893,  same 
being  section  4759,  Rev.  Laws  1910) ;  but, 
even  if  it  should  be  thought  that  this  ques- 
tion was  raised  by  the  demurrer  to  the  evi- 
dence and  the  motion  to  instruct  a  verdict, 
this  defect  was  waived  by  the  filing  of  plain- 
tiff's reply  denying  the  allegations  of  the  an- 
swer and  the  proceedings  had  to  the  conclu- 
sion of  all  the  evidence  in  the  case,  which 
includes  evidence  on  either  side  of  this  is- 
sue as  to  the  complete  execution  of  the  note, 
without  any  objection  or  question  as  to  such 
defect  by  plaintiff  and  apparently  upon  the 
assumption  by  both  parties  that  same  had 
been  properly  verified." 

However  in  Ma^sachuaeiia  in  an  action  in 
which  a  trustee  of  a  sum  of  money  was 
joined  as  a  defendant  and  answered  the  ad- 
verse pleading  under  oath,  but  subsequently 
obtained  permission  from  the  court  to  file 
an  additional  answer  which  the  trustee  omit- 
ted to  verify,  the  court  on  appeal  said:  "The 
chief  ground  of  complaint  is  that  the  trus- 
tee's supplemental  answer  was  not  upon  oath. 
An  objection  of  this  kind  must  be  taken  at 
the  hearing,  or  it  will  be  deemed  to  have 
been  waived.  The  omission  was  probably 
by  inadvertence,  and  might  have  been  rem- 
edied at  once  if  attention  had  been  called 
to  it.  The  defendant  might  have  alleged  and 
proved  other  facts  not  stated  nor  denied  by 
the  trustee,  if  he  had  seen  fit  to  do  so.  Pub. 
Sts.  c.  183,  §  17.  But  he  did  not.  He  sub- 
mitted the  matter  to  the  determination  of 
the  court  upon  the  trustee's  answers,  with- 
out further  proof  or  allegation,  and,  so  far 
as  appears,  without  calling  attention  to  the 
want  of  an  oath  to  the  supplemental  answer." 
Butler  v.  Butler,  162  Mass.  524,  39  N.  E.  182. 

Under  a  statute  providing  that  certain 
allegations  shall  be  taken  as  true  unless  the 
denial  thereof  is  verified,  it  has  been  held 
that  by  failing  to  object  to  a  pleading  for 
want  of  a  verification  until  the  trial  of  the 
cause  such  failure  is  a  waiver  of  the  effect  of 
the  absence  of  a  verification  to  the  extent 


that  it  does  not  preclude  the  introduction  of 
evidence  in  support  of  the  denials  in  the  un- 
verified pleading,  but  that  if  no  evidence  is 
introduced  in  support  of  the  denials  the  ef- 
fect is  to  admit  the  truth  of  the  allegations 
in  the  opponent's  pleading  which  the  unveri- 
fied pleading  traverses.  Home  v.  Oklahoma 
State  Bank,  42  Okla.  37,  139  Pac.  992. 

A  statute  of  Georgia  requires  that  objec- 
tions to  pleadings  for  defects  therein  shall 
be  heard  at  the  term  of  court  at  which  a 
ease  ia  first  called.  VoL  4,  Park's  Annotated 
Ck>de  of  Georgia,  1914,  §  5628.  Previously 
to  the  enaetment  of  thia  legislati<m  it  was 
held  that  it  was  too  late  at  the  final  hearing 
on  the  merits  of  a  petition  praying  for  the 
appointment  of  a  receiver  to  offer  an  objec- 
tion to  the  petition  for  the  omission  of  a 
verification.  Bass  T.  Wolff,  88  Ga.  427,  14 
S.  E.  589. 

A  Kentucky  statute  (Civ.  Code  Proc 
§  138)  provides  that  "no  objection  shall  be 
taken  after  the  commencement  of  the  trial 
to  any  pleading  for  the  want  of  or  a  defect 
in  the  verification."  See  Myers  v.  Douglass, 
99  Ky.  267,  35  S.  W.  917. 

Under  a  statute  of  New  York  (Code  of 
Civil  Prooedure,  §  528),  which  provides  that 
where  a  party  who  is  required  to  verify  his 
pleadings  neglects  to  do  so,  the.  ad  verse  par- 
ty must  with  due  diligence  give  notice  to 
his  opponent  that  he  intends  to  treat  the  un- 
verified pleading  as  a  nullity,  it  has  been 
held  that  an  application  to  the  court  at  the 
trial  of  a  cause  to  consider  an  unverified 
pleading  a  nullity  is  not  an  exercifie  of  the 
due  diligence  on  the  part  of  the  party  inter- 
posing the  objection  required  by  the  statute 
and  that  the  application  should  be  denied. 
Katz  V.  Kuhn,  9  Daly  (N.  Y.)  166.  And  in 
certain  earlier  decisions  in  which  no  refer- 
ence to  the  statute  was  made  it  was  held 
that  an  objection  to  a  pleading  affecting  the 
verification  thereof  was  made  too  late  when 
offered  on  the  trial  of  the  cause.  Richmond 
V.  Tallmadge,  16  Johns.  (N.  Y.)  307; 
Schwarz  v.  Oppold,  7  Daly  121,  affirmed  74 
N.  Y.  307.. 

Objection  after  Verdiot  or  Judgment, 

An  objection  to  a  verification  of  a  pleading 
which  is  first  raised  in  the  trial  court  after 
the  rendition  of  a  verdiot  or  a  judgment 
in  the  cause  is  too  late.  Dunning  v.  Dun- 
ning, 37  111.  306,  315;  Bennett  v.  Roys,  212 
III.  232,  72  N.  E.  380;  Bradley  v.  State  Bank, 
20  Ind.  .'528;  Lange  v.  Dammier,  119  Ind. 
567,  21  N.  E.  749;  Turner  v.  Younker,  70  la. 
2.58,  41  X.  W.  10;  Dorrington  v.  Meyer.  8 
Xeb.  211;  Stoney  v.  McXeill,  Harp.  (S.  C.) 
156,  159;  Winslow  v.  Barry,  5  Rich.  Eq.  (S. 
C.)  201  note;  Gulf,  etc.  R.  Co.  v.  Jackson 
(Tex.)    86  S.  W.  47,  judgment  revereed  on 
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other  grounds  90  Tex.  343,  80  S.  W.  068. 
See  also  Jones  v.  Citizens'  State  Bank,  39 
Okla.  393,  400,  135  Pais.  373. 

Thus  in  Dunning  t.  Dunning,  supra,  it 
was  8»id:  '"Many  reasons  were  assigned  as 
grounds  of  the  motion  [to  set  aside  proceed- 
ings  in  partition],  all  which,  it  is  not  neces- 
sary to  notice.     The  one  most  important  is 


A  statute  of  Arlcanaaa  directs  that  "no  ob- 
jection shall  be  taken  after  judgment  to  any 
pleading  for  want  of,  or  defect  in,  the  veri- 
fication." Kirby's  Digest,  §  6152.  Under 
that  statute,  the  consideration  on  a  motion 
for  a  new  trial  of  an  objection  that  a  plead- 
ing was  not  verified  was  refused  in  Burke 
V.  Sharp,  88  Ark.  433,  115  S.  W.   145,  the 


the  first;  that  the  petition  was  not  sworn  to      court  saying:  "The  first  point  made  by  ap- 


as  the  statute  requires.  This  objection  would 
have  prevailed,  doubtless,  if  made  at  the  out- 
set, and  before  answer  filed.  After  a  regular 
appearanoa  by  attorney,  answer  filed,  decree 
had,  and  a  sale  of  the  premises,  and  the  re- 
port thereof  approved,  this  objection  comes 
too  late.  It  is,  at  most,  hut  a  dilatory  mo- 
tion, and  must  be  made  in  apt  time,  which 
is  %t  the  earliest  moment." 

In  Bennett  v.  Boys,  218  111.  232,  72  N.  E. 
380,  the  court  said:  "The  appellant,  when 
served  with  process,  appeared  and  demurred 
to  said  petition,  but  failed  to  raise  the  ques- 
tion of  the  sufficiency  of  the  verificatioB 
thereof.  By  failing  to  challenge  the  sufficien- 
cy of  the  petition  for  want  of  a  sufficient 
verification,  the  appellant  waived  the  objec- 
tion, and  cannot,  upon  a  motion  made  after 
final  decree,  be  heard  to  sgy  the  petition  was 
not  properly  verified." 

In  Lange  v.  Dammier,  119  Ind.  567,  21  N. 
£.  749,  it  was  said:  "There  was  no  objec- 
tion made  because  of  the  failure  to  verify 
the  first  paragraph  of  the  complaint,  except 
so  far  as  the  motion  in  arrest  of  judgment 
may  be  regarded  as  an  objection.  Had  an 
objection  been  made  at  the  proper  time,  and 
in  the  proper  manner,  it  would  have  been 
the  duty  of  the  court  to  have  stricken  out 
all  averments  relating  to  the  execution  of  the 
will  and  the  mental  condition  of  the  testator, 
unless  a  verification  of  the  paragraph  had 
iminediately  followed  the  objection;  but  the 
appellees  having  joined  issue,  submitted  to 
a  trial,  and  a  verdict  having  been  returned, 
without  any  objection  having  been  made,  all 
right  to  object  was  waived.  .  .  .  Where 
the  verification  of  a  pleading  is  required,  the 
proper  practice  is  to  move  its  rejection  for 
want  of  verification,  and  if  part,  but  not  all, 
of  the  averments  require  that  the  pleading 
shall  be  verified,  and  it  is  not,  then  such 
part  should  be  rejected  on  motion.  .  .  . 
The  objection  should  be  made  before  enter- 
ing upon  the  trial,  otherwise  it  comes  too 
late." 

In  Dorrington  v.  Meyer,  8  Neb.  211,  it 
was  said:  "Where  a  petition  is  not  verified, 
or  where  the  verification  is  defective,  if  ob- 
jection is  made  by  the  proper  motion,  it  is 
the  duty  of  the  court  to  require  the  plead- 
ing to  be  verified  as  required  by  law.  But 
this  defect  may  be  waived,  and  will  be 
deemed  waived,  where  no  objection  is  made 
until  after  the  rendition  of  the  judgment." 


pellants  is  that  the  interplea  was  not  veri- 
fied, and  this  was  made  a  ground  in  the  mo- 
tion for  a  new  trial,  wherein  the  lack  of  veri- 
fication was  pointed  out  to  the  trial  court. 
Section  391,  Kirby's  Digest,  requires  that 
any  person,  before  the  sale  of  attached  prop- 
erty or  before  the  payment  of  the  proceeds 
thereof  to  the  plaintiff,  may  present  his  com- 
plaint, verified,  to  the  court,  disputing  the 
validity  of  the  attachment,  or  stating  a 
claim  to  the  property  or  an  interest  there- 
in, and  his  claim  shall  be  investigated.  It 
is  argued  that  the  statute  is  mandatory,  and 
that  the  failure  to  verify  is  fatal.  But  this 
section  of  the  statute  is  taken  from  the  civil 
code,  and  must  be  read  in  connection  with 
another  section  of  the  code  which  says:  'No 
objection  shall  be  taken  after  judgment  to  any 
pleading  for  want  of,  or  defect  in,  the  veri- 
fication.' Section  6152,  Kir  by 's  Digest. 
Ckmnsel  say  that  section  6152  was  passed 
many  years  before  the  intervener's   statute 

-(section  391),  and  was  therefore  not  appli- 
cable to  it;  but  in  this  counsel  are  in  error, 
for  both  are  taken  from  the  civil  code.  Sec- 
tion 391,  Kirby's  Digest,  is  section  257  of  the 
Code,  and  section  6152,  Kirby's  Digest,  is 
section  159  of  the  Code." 

Section  138  of  the  Civil  Code  of  Practice  of 
Kentucky  provides  that  "no  objection  shall 
be  taken  after  the  commencement  of  the  trial 
to  any  pleading  ios  the  want  of  or  a  defect 
in  the  verification."  Under  that  statute  it 
has  been  held  that  the  objection  that  a  plead- 
ing was  not  verified  having  been  raised  for 
the  first  time  by  a  motion  in  the  court  below 

'for  a  judgment  non  obstante  veredicto,  the 
defect  was  thereby  waived.  Myers  v.  Doug- 
lass, 99  Ky.  267,  35  S.  W.  917.  Sections  164 
and  165  of  the  earlier  Civil  Code  of  Kentucky 
of  1854  provided  in  substance  that  where  a 
petition  was  filed  without  a  verification  as 
required  by  section  142  of  the  Civil  Code, 
the  action  on  that  accotmt  should  not  be  dis- 
missed if  the  verification  was  made  on  or  be- 
fore the  calling  of  the  action  for  trial,  and 
that  no  objection  should  be  taken  "after 
judgment"  to  any  pleading  for  the  want  of 
or  a  defect  in  the  verification.  Meador  v. 
Turpin,  4  Mete.  (Ky.)  93.  Under  those  sec- 
tions it  was  held  that  an  objection  to  a  pe- 
tition for  the  want  of  a  verification  was  made 
too  late  after  a  verdict  had  been  rendered  in 
the  cause.  Harris  v.  Ray,  15  B.  Mon.  (Ky.) 
628;   Meador  v.  Turpin,  4  Mete.    (Ky.)   93. 
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A  statute  of  New  York  authorizes  a  party 
to  a  suit  to  treat  as  a  nullity  a  pleading  of 
an  opponent  which  is  defective  for  want  of 
a  sufficient  verification  where  the  law  requires 
it  to  be  verified,  provided  "he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  ad- 
verse party,  that  he  elects  so  to  do."  Code 
of  Civil  Procedure,  §  528.  In  litigation  in- 
stituted since  the  enactment  of  this  legisla- 
tion it  has  been  held  that  an  objection  to  a 
pleading*  in  the  trial  court  on  the  ground 
that  it  is  unverified  is  made  too  late  after 
a  judgment  or  decree  has  been  rendered  in 
the  cause.  Gilmore  v.  Hempstead)  4  How. 
(N.  Y.)  153;  Matter  of  Corbett,  90  Hun  182, 
35  N.  Y.  S.  45.  Thus  in  the  case  enacted 
the  court  said:  **By  failing  to  object  (so 
far  as  this  record  discloses),  until  after  the 
decree  had  been  made  and  entered,  to  the 
want  of  verification  of  the  answer,  and  pro- 
ceeding to  the  proof  as  though  the  answer 
was  sufficient  in  that  respect,  the  petitioners 
waived  the  objection  that  they  here  make  and 
that  the  surrogate  relied  upon  that  it  was 
not  verified.  A  person  can  waive  a  statu- 
tory and  even  a  constitutional  provision  in 
his  own  favor.** 


Objection  in  Appellate  Court, 

An  objection  to  a  verification  of  a  plead- 
ing which  is  not  made  until  the  case  is  taken 
to  the  appellate  court  for  review  is  made  too 
late. 

United  States,— Find\&y  ▼.  Hinde,  1  Pet. 
241,  7  U.  S.  (L.  ed.)  128. 

California, — ^Kuhland  v.  Sedgwick,  17  Cal. 
123;  McCullough  v.  Clark,  41  Cal.  298; 
People  y.  Reis,  76  Cal.  269,  18  Pac.  309; 
San  Francisco  v.  Itsell,  80  Cal.  57,  22  Pac. 
74 ;  Hill  V.  Nerle,  29  Cal.  App.  473,  156  Pac. 
981. 

Hawaii. — ^Hennessy  v.  Bolles,  2  Hawaii  184. 

Idaho. — Pence  v.  Durbin,  1  Idaho  550; 
Moore  v.  Hupp,  17  Idaho  232,  105  Pac.  209. 

//Know.— King  v.  Haines,  23  111.  340; 
Phillips  V.  Phillips,  186  111.  629,  67  N.  E. 
796. 

Indiana. — ^Hagar  v.  Mounts,  3  Blackf.  57; 
Sutherland  v.  Hankins,  56  Ind*  343;  Wickhi- 
zer  V.  Bolin,  22  Ind.  App.  1,  53  N.  £.  238. 

loxoa. — Brigham  v.  White,  44  la.  677; 
Moses  V.  Risdon,  46  la.  251;  Garrett  v.  Polk 
County,  78  la.  108,  42  N.  W.  618. 

Kansas. — Ciesielski  v.  Nowacki,  39  Kan. 
340,  18  Pac.  232;  Boston  Loan,  etc.  Co.  v. 
Organ,  63  Kan.  286,  36  Pac.  733;  Bronson 
V.  Ashlock,  2  Kan.  App.  255,  41  Pac.  1068; 
Bishop  V.  McHenry,  4  Kan.  App.  525,  44 
Pac.  1016.     And  see  the  reported  case. 

Maryland. — Nesbitt  v.  Dallam,  7  Gill  &  J. 
494,  28  Am.  Dec.  236. 

Massachusetts. — Butler  v.  Butler,  162 
Mass.  524,  39  N.  E.  182. 


Mississippi — Yeizer  v.  Burke,  3  Smedes  & 
M.  439. 

Montana. — Power  v.  Gum,  6  Mont.  5,  9 
Pac.  575. 

Nebraska. — Dorrington  v.  Meyer,  8  Neb. 
211. 

Nevada.— Fhenix  v.  Bijelich,  30  Nev.  257, 
95  Pac.  351, 

Ohio. — Scott  V.  New  Jersey  Zinc  Co.  2  Ohio 
Dec.  (Reprint)  165^  1  West.  L.  Month.  675; 
Sidney  First  Nat.  Bank  v.  Reed,  31  Ohio 
St.  435. 

Oklahoma. — Ga}breath  Gas  Co.  v.  Lindsey, 
36  Okla.  235,  238,  129  Pac.  46. 

Oregon. — State  v.  Chadwick,  10  Ore.  423. 

Tennessee.-^Keiih  v.  Raglan,  1  Cold.  474; 
Wilson  V.  Eifler,  7  Cold.  31. 

Teceas. — Crayton  v.  Munger,  0  Tex.  285; 
Western  Union  Tel.  Co.  v.  Smith,  130  S.  W, 
622;  Standard  Underground  Cable  Co.  v. 
Southern  Independent  Telephone  Co.  134  S. 
W.  429;  St.  Louis,  etc.  R.  Co.  v.  Wall,  165 
S.  W.  527;  Shaw  v.  Thompson  Bros.  Lum- 
ber Co.  177  S.  W.  574. 

West  Virginia. — Burlew  v.  Quarrier,  16  W. 
Va.  109,  150;  Arnold  v.  Slaughter,  36  W.  Va. 
589,  15  S.  E.  250. 

Wisconsin.— Orion  v.  Scofield,  61  Wis.  382, 
21  N.  W.  261. 

Thus,  in  McCullough  ▼.  Clark,  41  Cal.  298, 
the  court  said :  "If  the  answer  of  the  de- 
fendant was  not  properly  verified,  the  plain- 
tiff should  have  moved  in  the  court  below, 
either  to  strike  out  the  answer,  or  for  judg- 
ment as  for  want  of  an  answer.  But  after 
going  to  trial  on  the  merits  without  objec- 
tion to  the  verification,  he  will  not  be  al* 
lowed  to  raise  the  point,  for  the  first  time, 
in  this  court.  He  must  be  held  to  have 
waived  all  objection  to  the  verification  by  his 
failure  to  except  to  it  at  the  proper  time." 

In  People  v.  Reis,  76  Cal.  269,  18  Pac.  309, 
it  was  said  by  the  same  court:  "On  this 
appeal  it  is  argued  on  behalf  of  appellants 
that  the  complaint  (referring  to  the  peti- 
tion) is  fatally  defective  as  a  basis  for  a 
writ  of  mandate,  because  not  verified  or  ac- 
companied by  an  affidavit.  It  is  .said  in  sup- 
port of  this  point  that  the  statute  provides 
that  the  writ  of  mandate  'must  be  issued  on 
affidavit.'  (Code  Civ.  Proc.  sec*  1086.)  This 
in  so.  But  the  parties  went  to  trial  in  the 
court  below  on  the  complaint  without  objec- 
tion to  the  lack  of  an  affidavit,  and  on  this 
account  we  do  not  think  such  objection  should 
be  regarded  here.  It  comes  too  late  when 
made  for  the  first  time  on  appeal.  We  do 
not  see  why  defendant  may  not  waive  the 
affidavit,  and  we  must  consider  it  waived 
when  the  objection  is  made  for  the  first  time 
in  this  court." 

In  Hill  V.  Nerle,  29  Cal.  App.  473,  156  Pac. 
981,  it  was  said:  "We  do  not  understand  it 
to  be  a  rule  of  pleading  that  an  unverified  an- 
swer to  a  verified  complaint  admits  all  of  the 
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allegations  of  the  complaint  to  be  true  in  the 
absence  of  a  seasonable  objection  to  the  fail- 
ure of  the  defendant  to  verify  his  answer. 
The  remedy  of  the  plaintiff  in  such  a  con- 
tingency is  to  move  the  trial  court  to  strike 
out  the  answer  or  for  judgment  upon  the 
pleadings  for  want  of  an  answer  (McCullough 
▼.  Clark,  41  Cal.  298),  and  we  understand 
it  to  be  the  rule  that  if  the  case  goes  to  trial 
and  is  heard  and  determined  upon  the  issues 
purporting  to  have  been  raised  by  the  plead- 
ings of  the  parties  without  a  previous  ob- 
jection upon  the  part  of  the  plaintiff  to  the 
lack  of  verification  of  the  defendant's  answer, 
the  defect  will  be  deemed  to  have  been 
waived." 

In  Hennessy  v.  Bolles,  2  Hawaii  184,  it 
was  said:  ^'Had  the  defendant  below  ap- 
peared to  contest  the  action,  and  objected  to 
the  verification,  the  plaintiff  must  have  gone 
out  of  court,  unless  he  was  ready  to  amend 
the  verification,  and  obtained  leave  so  to  do. 
But  the  defendant  below  made  default,  and, 
in  our  opinion,  his  exception  to  the  sufficiency 
of  the  verification  comes  too  late,  when  raised 
on  a  writ  of  error.  A  proper  verification 
is  necessary  to  the  completeness  of  a  peti- 
tion, in  point  of  form,  but  so  far  as  it  is 
necessary  for  a  plaintiff  to  set  forth  in  his 
petition  a  sufficient  cause  of  action,  and  a 
right  of  action  in  himself,  these  da  not  in  any 
way  depend  upon  the  verification,  for  if  the 
petition  is  defective  in  regard  to  those  points, 
it  cannot  be  aided  by  the  verification.  We 
think,  therefore,  that  any  objection  to  the 
verification  is  but  an  objection  for  informality 
— ^not  affecting  the  merits  of  the  plaintiff's 
claim — and  should,  in  order  to  be  available^ 
be  raised  at  the  outset,  and  ought  not  to 
prevail,  if  raised  after  judgment,  in  any 
case,  certainly  not  after  judgment  by  default." 

In  Brigham  v.  White,  44  la.  677,  it  was 
said:  "It  is  contended  by  the  appellants  that 
the  affidavit  is  insufficient.  They  say  that 
the  fraud  is  charged  upon  information  and 
belief,  and  that  the  verification  by  the  at- 
torney is  that  the  same  is  true  as  he  verily 
believes,  thus  charging  the  fraud  upon  a  be- 
lief of  a  belief.  Without  stopping  to  inquire 
whether  the  petition  and  verification  are  sus- 
ceptible of  this  construction,"*  it  is  sufficient 
to  say  that  no  such  objection  appears  to  have 
been  made  in  the  court  below.  The  motion 
for  a  dissolution  is  based  upon  three  different 
grounds,  but  this  is  not  one  of  them,  and 
we  think  it  should  be  regarded  as  waived." 

In  Yeizer  v.  Burke,  3  Smedes  &  M.  (Miss.) 
439,  the  court  said:  "Another  objection  is, 
that  the  affidavits  to  the  truth  of  the  answers 
were  not  signed  by  the  respondents;  hence  it 
is  assumed  that  the  answers  were  not  legally 
sworn  to,  and  therefore  were  not  answers 
This  too  is  an  objection  which  should  have 
been  raised  in  the  court  below.  If  the  chan- 
Ann.  Cas.  1918D. — 29. 


cellor  chose  to  dispense  with  his  rule,  and 
consider  of  the  merits  of  the  case,  on  an 
answer  not  exactly  conforming  to  his  rule  in 
one  particular,  we  cannot  on  that  account 
say  that  his  decree  on  th^  merits  was  errone- 
ous. Independently  of  the  rule,  we  should 
say  the  affidavits  were  sufficient.  A  compe- 
tent officer  certifies  that  the  parties  appeared 
before  him,  and  made  oath  that  the  facts, 
matters  and  things  stated  in  the  answer,  which 
was  signed  by  them,  were  true.  But  even  if 
they  were  not  legally  sworn  to,  it  was  com- 
petent for  the  party  to  waive  this  objection; 
and  permitting  the  case  to  be  disposed  of  on 
the  merits,  was  equivalent  to  a  waiver." 

Where  on  an  appeal  from  a  justice's  court 
a  cause  was  tried  anew  in  an  intermediate 
tribunal,  and  a  pleading  which  was  defective 
for  the  want  of  a  verification  was  not  object- 
ed to  in  the  justice's  court  and  no  objection 
thereto  was  interposed  in  the  intermediate 
court  until  after  all  the  evidence  had  been 
heard  and  the  defect  was  then  made  the 
basis  of  a  motion  for  a  judgment  on  the 
pleadings,  it  was  held  that  because  of  the 
delay  the  objection  was  waived  and  the  mo- 
tion should  have  been  overruled.  Johnson 
V.  J.  J.  Douglass  Co.  8  Okla.  594,  58  Fac. 
743. 

Where  a  cause  was  remanded  by  the  su- 
preme court  of  a  state  to  an  intermediate 
tribunal  for  a  new  trial  because  of  the  im- 
proper rejection  in  the  latter  court  of  certain 
evidence  which  was  also  offered  in  support 
of  a  pleading  in  the  court  of  first  instance, 
the  pleading  not  being  verified  as  required 
by  law  but  good  because  not  objected  to  in 
proper  time,  it  was  held  on  a  second  appeal 
of  the  case  that  the  intermediate  court  should 
not  on  the  new  trial  have  rejected  the  plea 
for  the  reason  that  it  was  not  verified. 
Hagar  v.  Mounts,  3  Blackf.   (Ind.)   261. 

However  it  has  been  held  in  a  proceeding 
in  an  orphans'  court  wherein  an  unverified 
answer  was  filed  in  response  to  a  petition 
.and  no  further  proceedings  were  had  except 
the  argument  of  counsel  after  which  the  pe- 
tition was  dismissed,  that  the  fact  of  the 
argument  of  counsel  was  not  sufficient  to  con- 
stitute a  waiver  by  the  petitioner  of  a  sworn 
answer.    Cover  v.  Stockdale,  16  Md.  1. 

While  there  is  a  statute  in  Arkansas  (Kir- 
by's  Digest,  §  6152)  which  prohibits  the  con- 
sideration of  an  objection  to  a  pleading  for 
the  want  of  a  verification  or  for  an  insuf- 
ficient verification  after  a  judgment  has  been 
rendered  in  a  cause  (see  Burke  v.  Sharpe, 
88  Ark.  433,  115  S.  W.  145),  no  reference 
was  made  thereto  in  the  opinions  of  the  su- 
preme court  in  Payne  v.  Flournoy,  29  Ark. 
500,  and  Queen  of  Arkansas  Ins.  Co.  v.  Tay- 
lor, 100  Ark.  9,  138  S.  W.  990,  in  each  of 
•  which  cases  it  was  held  that  an  objection  that 
a  pleading  was  not  verified  was  made  too 
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late  on  the  appeal  of  a  cause  to  the  supreme 
court.  In  Payne  v.  Flournoy,  supra,  that 
court  said:  "This  answer  was  not  sworn  to, 
as  required  by  our  code  of  practice,  and  for 
this  defect  might  have  been  stricken  out,  but  as 
no  exceptions  were  taken  to  it  for  this  cause, 
it  is  too  late  after  replication  and  trial  be- 
fore a  jury,  and  final  judgment,  to  raise  the 
objection,  for  the  first  time,  in  this  court." 
And  in  Queen  of  Arkansas  Ins.  Co.  t.  Tay- 
lor, 100  Ark.  9,  138  S.  VV.  990,  it  was  said: 
"It  is  too  late  for  appellants  to  complain 
here  that  the  complaint  in  the  action  was 
not  signed  by  counsel  nor  verified,  after  hav- 
ing without  objection  thereto  on  that  account 
filed  an  ansM'er  and  gone  to  trial  in  the  case. 
It  should  by  proper  motion  have  had  the 
complaint  stricken  out  or  signed  by  counsel 
and  verified."  However  In  Williams  v.  Mil- 
ler, 21  Ark.  469,  wherein  the  plaintiff  in  an 
action  in  proper  time  moved  the  court  to 
strike  his  opponent's  plea  from  the  files  for 
lack  of  a  verification  but  the  motion  was 
overruled,  it  was  held  that  by  subsequently 
demurring  to  the  plea  he  did  not  waive  his 
right  to  interpose  the  same  objection  in  the 
appellate  court  and  therein  to  have  the  ad- 
verse ruling  of  the  trial  court  on  the  motion 
reviewed. 

Section  138  of  the  Civil  Code  of  Practice 
of  Kentucky  provides  that  "no  objection  shall 
be  taken  after  the  commencement  of  the  trial 
to  any  pleading  for  the  want  of  or  a  defect 
in  the  verification."  See  Myers  v.  Douglass, 
99  Ky.  267,  35  S.  W.  917.  Under  that  stat- 
ute it  has  been  held  that  no  objection  having 
been  made  to  an  unverified  petition  in  the 
trial  court  it  cannot  be  raised  on  appeal. 
Hite  V.  Reynolds,  163  Ky.  502,  173  S.  W. 
1108.  The  same  was  held  in  Saddler  v. 
Glover,  1  B.  Mon.  (Ky.)  53,  though  no  refer- 
ence to  the  statute  was  made  in  the  opinion 
of  the  court. 

Section  3774  of  the  revised  statutes  of 
1879  of  Mi88ouriy  re-enacted  as  section  2302 
of  the  revision  of  1889,  provides  as  follows: 
"No  exceptions  shall  be  taken  in  an  appeal 
or  writ  of  error  to  any  proceedings  in  the 
circuit  court,  except  such  as  shall  have  been 
expressly  decided  by  such  court."  Under 
that  statute  an  objection  first  made  in  the  su- 
preme court  that  a  pleading  was  defective  for 
the  want  or  insufficiency  of  a  verification  has 
been  held  to  have  been  made  too  late.  Kelly  v. 
Thuey,  143  Mo.  422,  437,  45  S.  W.  300 ;  Beck, 
etc.  Lithographing  Co.  v.  Obert,  54  Mo.  App. 
240.  In  the  case  last  cited  that  court  said: 
"The  section  [2302  R.  S.]  enacts  a  just  rule, 
and  this  case  makes  it  clear.  If  the  objec- 
tion that  the  answer  was  not  verified  had 
been  made  on  the  trial,  the  defect  could  have 
been  easily  remedied.  Having  failed  to  mak% 
the  objection,  the  plaintiff  must  be  held  to' 
have  waived  it."    See  to  the  same  effect  the 


following  cases  decided  subsequent  to  the  pas- 
sage of  the  act,  but  wherein  no  reference 
thereto  was  made:  Scott-Force  Hat  Co.  v. 
Hombs,  127  Mo.  392,  30  S.  W.  183;  Smith 
V.  Ponath,  17  Mo.  App.  262.  Previously  to 
the  enactment  of  this  legislation  the  failure 
of  a  party  to  raise  the  objection  of  an  omitted 
or  defective  verification  of  a  pleading  was 
held  to  be  waived  if  It  was  not  made  until 
the  consideration  of  the  case  on  appeal  to 
the  supreme  court.  Smith  v.  Smith,  20  Mo. 
166. 

Section  258  of  the  Code  of  Civil  Procedure 
of  New  York  authorizes  a  party  to  a  suit  en- 
titled to  a  verified  pleading  from  his  adver- 
sary to  regard  an  unverified  or  insufficiently 
verified  pleading  of  his  opponent  as  a  nulli- 
ty, but  it  requires  him  with  due  diligence  to 
give  notice  to  the  attorney  for  the  opposite 
party  of  his  election  so  to  regard  the  plead- 
ing. In  an  early  decision  wherein  no  refer- 
ence to  the  statute  was  made,  it  was  held 
that  an  objection  to  an  unverified  pleading 
was  waived  by  not  offering  it  until  the  case 
had  been  carried  to  an  appellate  court  for 
review.  Dyett  v.  North  American  Coal  Co 
20  Wend.   (N.  Y.)  570,  32  Am.  Dec.  598. 

Ohjection  in  Suhgequent  Suit. 

Consideration  of  the  objection  that  a  plead- 
ing is  not  sufficiently  verified  will  be  re- 
fused when  first  raised  in  an  action  instituted 
subsequently  to  the  litigation  in  which  the 
defective  pleading  was  filed,  and  after  such 
litigation  has  been  concluded,  by  a  party  who 
could  properly  have  objected  to  the  defec* 
tlve  pleading  in  the  proceedings  of  which 
it  was  a  part.  Kohlman  v.  Wright,  6  Cal. 
231;  Henry  v.  Hill,  84  Ga.  283,  10  S.  E.  742; 
Salt  Lake  City  v.  Salt  Lake  Invest.  Co. 
43  Utah  181,  134  Pac.  603. 
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Pensions  —  Validity  of  Act  Pensioning 
Police  Officers. 

Police  Pension  Fund  Act  (Laws  1909,  p. 
133),  as  amended  by  Laws  1913,  p.  174,  pro- 
vides in  section  1  that  there  shall  be  set 
apart  certain  moneys  to  constitute  a  police 
pension  fund.  Section  3  declares  tliat  when- 
ever any  person  who  at  the  time  of  the  taking 
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effect  of  the  act  is  a  member  of  the  police 
force  or  who  shall  thereafter  become  a  member 
of  such  force  shall  have  served  for  twenty 
years,  he  shall,  after  having  reached  the  age  of 
fifty,  receive  a  yearly  pension  after  retirement. 
Section  4  provides  for  the  payment  of  a  pen- 
sion to  any  policeman  who  has  become  physi- 
cally disabled  while  in,  and  in  consequence 
of,  the  performance  of  his  duty.  Scions 
6  and  13  make  other  provisions  with  relation 
to  the  pensions.  Const,  art.  4,  §§  19,  20, 
forbid  t$e  general  assembly  from  authorizing 
extra  compensation  to  a  public  officer  after 
service  has  been  rendered  or  contract  made, 
and  prohibit  the  state  from  becoming  re- 
Bponsible  for  the  debts  of  or  in  any  manner 
extending  credit  to  any  individual,  while 
article  9,  §§  10,  11,  declare  that  taxes  levied 
by  the  general  assembly  upon  municipal  cor- 
porations must  be  uniform  and  that  the  fees 
and  compensation  of  no  officer  shall  be  in- 
creased or  diminished  during  his  term.  It 
is  held  that,  as  pensions  to  municipal  officers 
are  sustained  on  the  ground  of  being  com- 
pensation for  services  for  which  adequate 
compensation  has  not  already  been  made  and 
are  intended  to  promote  fidelity  of  service, 
the  pension  act  is  not  in  violation  of  such 
constitutional  provisions. 

[See  note  at  end  of  this  case.] 

Constxiietioii  of  Police  Peiiaioii  Law  — 
Persons  Elislble  for  Pension. 

In  such  case,  as  it  appears  that  only  a  small 
percentage  of  the  police  pension  fund  will  be 
derived  from  the  salaries  of  such  officers,  and 
as  section  4  provides  for  the  payment  of  a 
pt'nsion  at  any  time  to  a  policeman  physically 
disabled  in  the  performance  of  his  duty,  the 
act  must  be  deemed  applicable  to  police  offi- 
cers in  active  service  who  had  served  a  period 
of  twenty  years  and  were  over  the  age  of 
fifty  when  it  went  into  force,  though  of  course 
the  act  is  not  applicable  to  those  who  had 
previously  retired  from  such  service. 


Pension  acts  to  be  valid  can  only  confer 
pensions  upon  persons  who  at  the  time  of 
receiving  them  are  officers  or  employees  of 
the  municipality. 

Aet  as  Mandatory. 

Police  Pension  Act,  as  amended  in  1913, 
section  1,  providing  that  there  shall  be  set 
apart  moneys  to  constitute  the  police  pension 
fund,  is  mandatory;  the  ordinary  meaning 
of  the  word  "shall"  being  mandatory. 

Error  to  Circuit  Court,  Adams  county: 
Akebs,  Judge. 

Application  for  mandamus.  John  B. 
Kroner  et  al.,  relators,  and  William  K. 
Abbott,  defendant.  Judgment  for  relators. 
Defendant  brings  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

T.  B.  Pope  and  J.  T.  Inghram  for  plain- 
tiff in  error. 

George  B,  Wilson,  Henry  E.  Schmiedeskamp 
and  Howard  W,  Hwyes  for  defendants  in 
error. 


ABBOTT.  451 

S80. 

[381]  CAienGB,  J.— The  relators,  John  B. 
Kroner  and  Joseph  Hildebrand,  on  September 
20,  1915,  filed  a  petition  in  the  circuit  court 
of  Adams  county  praying  that- a  peremptory 
writ  of  mandamus  be  issued  against  William 
K.  Abott,  as  mayor  of  the  city  of  Quincy, 
commanding  him  to  appoint  two  qualified 
residents  as  members  of  the  board  of  trustees 
of  the  police  pension  fund  of  said  city,  in 
accordance  with  the  provisions  of  the  Police 
Pension  Fund  act  of  1909.  (Laws  of  1909, 
p.  133.)  The  respondent  filed  a  general  de- 
murrer to  the  petition,  which  was  overruled 
by  the  court.  Respondent  having  elected  to 
stand  by  his  demurrer,  judgment  was  entered 
ordering  that  a  peremptory  writ  of  mandamus 
issue,  commanding  the  respondent  to  appoint 
two  members  of  such  board.  The  case  has 
been  brought  to  this  coiurt  by  writ  of  error. 

The  petition  alleges  that  the  relators  are, 
and  have  been  for  over  fifty  years,  tax-payers 
and  residents  of  the  city  of  Quincy;  that 
each  is  over  seventy  years  of  age;  that  o&. 
July  1,  1909,  the  date  when  said  act  went 
into  effect,  they  were  both  members  of  the 
regularly  constituted  police  force  of  said 
city  and  so  remained  until  the  year  1911, 
at  which  time  they  retired  from  said  force 
and  have  not  been  members  [382]  since; 
that  at  the  time  of  their  retirement  they  had 
served  on  such  force  for  thirty-eight  and 
forty-three  years,  respectively;  that  for  more 
than  one  year  immediately  prior  to  their  re- 
tirement each  had  received  a  salary  of  $60  per 
month.  Kroner  holding  the  rank  of  patrol- 
man and  Hildebrand  that  of  a  station  officer. 
The  petition  further  alleges  that  said  city  had 
a  population  of  not  less  than  20,000  nor  more 
than  60,000  on  July  1,  1909,  and  since  that 
date,  and  is  within  the  provisions  of  said 
Police  Pension  Fund  act;  that  Abbott,  some 
three  years  ago,  was  duly  elected  and  qualified 
as  mayor  of  said  city  and  is  still  so  acting; 
that  no  police  pension  fund  has  been  set 
apart,  formed  or  disbursed  in  said  city  and 
no  board  of  trustees  of  such  fund  appointed 
pursuant  to  said  act;  that  relators  are  en- 
titled to  have  said  pension  fund  set  apart 
and  to  participate  in  the  benefits  thereof  as 
pensioners;  that  at  divers  times  since  March, 
1916,  they  have  requested  said  mayor  to  ap- 
point two  men  for  said  board  of  trustees  and 
that  he  refuses  to  make  such  appointment. 

The  act  was  amended  in  1913,  making  it 
applicable  to-  all  cities  between  9,000  and 
60,000,  while  the  original  act  only  applied 
to  cities  between  20,000  and  60,000.  The 
amendment  further  provided  that  certain 
portions  of  the  act  should  not  apply  to  cities 
that  have  not  adopted  civil  service  in  the 
police  department,  but  said  amendments  in 
no  way  effect  the  questions  raised  in  tliis 
cause.  Section  I  of  the  act  provides  that  in 
all  cities  under  it  "there  shall  be  set  apart 
the  following  moneys  to  constitute  a  police 
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pension  fund."  Then  follows  a  specification 
of  ten  different  ways  in  which  the  money  for 
Buch  fund  shall  be  raised,  including  a  fixed 
per  cent  of  certain  licenses  granted  by  the 
city;  a  per  cent  of  the  fines  collected  for  the 
violation  of  city  ordinances ;  the  fines  imposed 
upon  and  rewards  granted  to  the  police  foroe, 
and  all  the  money  theretofore  accumulated  in 
such  city  for  the  purpose  of  establishing  a 
fund  for  the  benefit  of  disabled  or  super- 
annuated policeman.  [383]  The  eighth  item 
provides  that  in  cities  under  the  Civil  Serv- 
ice law  one  per  cent  shall  be  deducted  from 
the  salary  of  every  member  of  the  police  force, 
not  to  exceed  one  dollar  per  month.    Section 

3  provides,  in  part,  as  follows:  "Whenever 
any  person  who,  at  the  time  of  the  taking 
effect  of  this  act  is  a  member  of  a  regularly 
constituted  police  force  of  such  city,  village 
or  town  or  who  shall  thereafter  become  a 
member  of  such  a  police  force,  shall  have 
served  for  the  period  of  twenty  years  or  more 
upon  the  regularly  constituted  police  force  or 
such  city,  village  or  town  of  this  State  said 
board  shall,  subject  to  the  provisions  of  this 
act,  order  and  direct  that  such  person  after 
becoming  fifty  years  of  age  and  his  service 
on  such  police  force  shall  have  ceased,  shall  be 
paid  from  such  fund  a  yearly  pension  equal 
to  one-half  of  the  amount  of  salary  attached 
to  the  rank  which  he  may  have  held  on  such 
police  force  for  one  year  immediately  prior 
to  the  time  of  such  retirment,"  etc.    Section 

4  provides  for  the  payment  of  a  pension  to 
a  policeman  who  has  become  physically  dis- 
abled while  in,  and  in  consequence  of,  the 
performance  of  his  duty.  Section  6  provides 
for  the  payment  of  a  pension  to  the  widow, 
child  or  children  of  a  policeman  who  loses 
his  life  in  the  performance  of  his  duty  or  re- 
ceives injuries  from  which  he  thereafter  dies, 
giving  in  some  detail  when  and  under  what 
circumstances  the  family  shall  receive  such 
pension.  Among  other  provisions  are  the  fol- 
lowing: *'That  whenever  any  member  of 
the  police  force  of  such  city,  village  or  town 
shall  have  retired  or  shall  have  been  retired 
after  twentv  vears'  service  or  on  account  of 
being  physically  disabled,  shall  then  marry, 
such  wife  or  child  or  children  or  dependent 
parent  of  such  policeman,  shall  after  his 
death,  receive  no  pension  from  said  fund. 
Whenever  any  member  of  a  police  force  shall 
die  after  ten  vears'  service  therein  and  while 
still  in  the  service  of  such  city,  village  or 
town,  leaving  a  widow  or  child  or  children 
under  the  age  of  sixteen  years  or  depend- 
ent parent,"  then  certain  specified  members 
f384]  of  his  family  shall  receive  a  pension. 
Section  13  of  the  act  provides,  among  other 
things,  that  *'if  at  any  time  there  shall  not 
be  sufficient  moneys  belonging  to  this  fund 
to  pay  ...  its  beneficiaries,  then  they 
shall  be  paid  pro  rata  from  said  funds,  but 
no  allowance  or  order  of  such  board  shall  be 


held  to  create  any  liability  against  any  suck 
city,  village  or  town,  except  upon  the  fund 
so  set  apart  as  aforesaid  for  the  payment 
thereof." 

While  the  entire  act  should  be  read  and 
considered  in  order  to  obtain  a  full  under- 
standing of  the  meaning  of  its  various  sec- 
tions, the  provisions  above  set  forth  are  the 
chief  ones  that  must  be  considered  in  de- 
ciding the  questions  raised  in  the  briefs. 

Counsel  for  plaintiff  in  error  insist  that 
the  construction  put  upon  the  act  by  the 
trial  court  would  render  the  act  unconstitu- 
tional as  violative  of  section  19  of  article  4 
of  the  constitution,  which  forbids  the  General 
Assembly  to  authorize  extra  compensation  to 
a  public  officer  after  service  has  been  rendered 
or  a  contract  made,  and  as  contrary  to  sec- 
tion 20  of  the  same  article,  which  forbids  the 
State  to  become  responsible  for  the  debts  or 
liabilities  of,  or  in  any  manner  to  extend 
credit  to  or  in  aid  of,  any  individual,  and 
also  as  in  violation  of  sections  10  and  11  of 
article  9,  which  provide  that  taxes  levied  by 
the  General  Assembly  upon  municipal  cor- 
porations must  be  uniform,  and  that  the  fees 
and  compensation  of  no  municipal  officer, 
elected  or  appointed,  shall  be  increased  or 
diminished  during  his  term. 

A  system  of  pensions  to  municipal  officers 
and  employees  injured  or  disabled  while  on 
duty  or  retiring  after  a  term  of  service  has 
gradually  arisen  and  is  being  extended  during 
recent  years.  The  constitutionality  of  stat- 
utes establishing  such  pension  system  is  sus- 
tained upon  the  ground  that  "these  annuities 
.  .  .  are  in  the  nature  of  compensation 
for  services  previously  rendered  for  which 
full  and  adequate  compensation  was  not  re- 
ceived at  the  time  of  the  rendition  of  the 
services.  It  is,  in  effect,  pay  withheld 
[385]  to  induce  long-continued  and  faithful 
service,  and  the  public  benefit  accrues  in  two 
ways:"  by  encouraging  competent  employees 
to  remain  in  the  service,  and  by  retiring  from 
the  public  service  those  who  become  incapaci- 
tated from  performing  the  duties  as  well  as 
they  might  be  performed  by  younger  or  more 
vigorous  men.  (1  Dillon  on  Mun.  Corp.  (5th 
ed. )  sec.  430. )  This  court  in  Hughes  v.  Trac- 
ger,  264  111.  612,  106  K  E.  431,  upheld  the 
constitutionality  of  a  pension  act  and  ap- 
proved the  doctrine  just  quoted  from  Dillon. 
Such  pensions  generally  are  not  considered 
donations  or  gratuities.  The  rule  in  the  ma- 
jority of  jurisdictions  is,  that  the  le^^islature 
has  power  to  require  municipalities  to  pension 
their  employees  and  raise  the  funds  for  that 
purpose.  ( 5  McQuillin  on  Mun.  Corp.  sec.  2422 ; 
1  Dillon  on  Mun.  Corp.  (5th  ed.)  sees.  105, 
430;  State  v.  Love,  89  Neb.  149,  Ann.  Cas. 
1912C  542,  131  N.  W.  196,  34  L.R.A.(N.S.) 
607  and  note;  also  Ann.  Cas.  1912C  642  and 
note;  Exempt  Firemen*8  Benev.  Fund  v. 
lioome,  93  N.  Y.  313,  45  Am.  Rep.  217;  Com. 
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y.  Walton,  182  Pa.  St.  373,  38  Atl.  790,  61 
Am.  St.  Rep.  712.)  Some  State  courts  have 
held  such  laws  unconstitutional,  the  leading 
case  setting  forth  this  position  being  State  v. 
Ziegenhein,  144  Mo.  283,  45  S.  W.  1099,  66 
Am.  St.  Rep.  420,  but  under  the  decisions 
of  our  own  State  the  pension  law  here  under 
consideration  must  be  held  constitutional. 
Firemen's  Benev.  Assoc,  v.  Lounsbury,  21 
111.  511,  74  Am.  Dec.  115;  Ryan  v.  Foreman, 
262  111.  175,  Ann.  Cas.  1915B  780,  104  N.  E. 
189;  Hughes  v.  Traeger,  supra. 

Counsel  for  plaintiff  in  error  further  argue 
that  this  law  should  be  construed  so  as  to 
operate  prospectively,  only,  and  that  if  so 
construed  the  act  will  not  apply  to  either  of 
the  relators ;  that  the  legislature  intended  this 
act  to  apply,  under  section  3,  solely  to  those 
who  not  only  served  twenty  years  after  July 
1,  1909,  but  also  became  fifty  years  of  age 
after  that  date.  It  is  conceded  by  all  parties 
that,  under  the  authorities,  pension  acts,  to 
be  valid,  can  only  confer  pensions  upon  per- 
sons who  at  the  time  receiving  them  are  offi- 
cers or  employees  of  the  municipality;  that 
pensions  cannot  be  conferred  upon  persons 
who  previously  to  the  [386]  grant  had  re- 
tired from  the  service  of  the  city.  (1  Dillon 
on  Mun.  Corp.  (5th  ed.)  sec.  430;  Mahon  v. 
Board  of  Education,  171  N.  Y.  263,  63  N.  £. 
1107;  People  v.  Partridge,  172  N.  Y.  305,  65 
N.  £.  164.)  Counsel  for  defendants  in  error 
argue  that  the  act  is  not  retrospective,  as  it 
applies  only  to  those  in  the  service  at  the 
time  or  after  it  was  enacted.  If  this  pension 
act  applies  to  the  relators,  we  think  it  must 
be  held  to  be,  in  a  sense,  retrospective,  as  it 
will  impose  upon  municipalities  duties  and 
responsibilities  arising  out  of  past  transac- 
tions. The  rule  is,  that  in  construing  and 
applying  statutes  conferring  pensions,  as  in 
c^struing  other  statutes,  they  are  not  to  be 
given  retroactive  effect  in  the  absence  of  ex- 
press language  in  the  statute  requiring  it.  ( 1 
Dillon  on  Mun.  Corp.  (5th  ed.)  sec.  432;  2 
McQuillin  on  Mun.  Corp.  sec.  611;  Eddy  v. 
Morgan,  216  111.  437,  75  N.  E.  174.)  The 
reading  of  the  act  leads  to  the  conclusion  that 
the  legislature  did  not  intend  twenty  years  to 
elapse  before  it  should  be  put  into  effect,  for 
section  4  provides  for  the  payment  of  a  pen- 
sion at  any  time  to  a  policeman  physically 
disabled  in  the  performance  of  his  duty,  and 
section  6  provides  that  if  any  policeman  loses 
his  life  in  the  performance  of  his  duty,  at 
any  time  after  the  act  is  in  force,  certain 
members  of  his  family  shall  be  paid  a  pension 
under  the  conditions  there  stated,  lliere  is 
also  another  provision  of  the  same  section 
which  provides  for  the  payment  of  a  pension 
to  certain  members  of  his  family  if  the  police- 
man dies  after  he  has  been  in  service  ten 
years.  Should  the  wording  of  section  3  be 
construed  as  contended  for  by  counsel  for 
plaintiff  in  error? 
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''One  of  the  most  effective  means  to  ascer- 
tain the  legislative  intent  in  the  adoption  of 
a  new  statute  is  to  consider  it  in  reference  to 
the  state  of  the  law  before  its  adoption,  and 
particularly  with  reference'  to  previous  legis- 
lation upon  the  same  subject."  (People  v. 
Highway  Com'rs,  270  111.  141,  110  N.  E.  347; 
Wright  V.  People,  101  111.  126. )  Similar  pen- 
sion laws  for  the  benefit  of  policemen  and 
firemen,  enacted  in  [387]  this  State  before 
the  enactment  of  this  law,  resemble  in  word- 
ing, on  this  point,  the  one  here  under  consid- 
eration, and  this  court  has  assumed  that 
such  laws  were  intended  to  operate  retro- 
spectively to  the  same  extent  that  this  law 
is  retrospective  if  construed  according  to  the 
judgment  of  the  trial  court.  (Ryan  v.  Fore- 
man, supra.)  In  the  pension  act  held  con- 
stitutional in  Hughes  v.  Traeger,  supra,  the 
pension  funds  were  raised  and  accumulated 
almost  entirely  from  the  salaries  of  the  bene- 
ficiaries, and  that  act  therefore  very  reason- 
ably required  all  receiving  the  same  pension 
to  pay  in  a  proportionate  amount  of  salary. 
A  very  small  proportion,  as  we  have  seen,  of 
the  pension  funds  under  this  act  is  obtained 
from  the  salaries  of  the  beneficiaries.  It  is 
hardly  to  be  assumed  that  the  legislature  in- 
tended that  the  funds  must  accumulate  for 
twenty  years  before  any  employee  could  be 
retired  and  receive  the  benefit  of  the  act. 
The  wording  of  the  provisions  of  section  3 
under  consideration  shows  clearly  that  it  was 
intended  to  apply  to  those  in  the  service 
when  the  act  went  into  effect  as  well  as  those 
who  thereafter  became  members  of  the  police 
force.  One  might  naturally  conclude,  from 
the  reading  of  section  3  alone,  that  it  was 
the  intention  of  the  legislature  to  have  the 
act  retroactive  as  to  previous  service  of  all 
who  were  members  of  the  police  force  in 
cities  between  20,000  and  50,000  at  the  time 
the  act  went  into  effect,  and,  reading  this  sec- 
tion in  connection  with  all  the  other  provi- 
sions of  the  act,  we  think  the  language  of  the 
statute  requires  such  construction.  There  is 
nothing  in  the  words  of  section  3,  "after  be- 
coming fifty  years  of  age,"  that  is  not  in 
harmony  with  this  conclusion. 

Counsel  for  plaintiff  in  error  argue  that 
such  a  construction  will  result  in  permitting 
a  policeman  who  has  served,  for  instance, 
nineteen  years  and  eleven  months  before  the 
act  goes  into  effect,  and  only  one  month 
thereafter,  to  receive  the  benefit  of  it,  while 
one  who  has  gone  out  of  service  a  few  days, 
even,  before  the  act  goes  into  effect  [388]  can 
receive  no  benefit  from  it,  and  that  such  con- 
struction is  most  unreasonable.  Tliey  base 
this  argument  largely  upon  the  reasoning 
in  State  v.  Ziegenhein,  supra,  but  in  that  case 
the  entire  act  was  held  unconstitutional  and 
its  wording  was  different  from  that  of  this 
act.  An  act  similar  to  the  one  here  under 
consideration  was  held  constitutional  in  State 
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V.  Love,  supra,  after  a  review  of  all  the 
authorities;  and  this  is  in  accord  with  our 
own  decisions  on  this  question  heretofore  cited 
and  with  the  great  weight  of  authority.  In 
discussing  the  question  of  bounties  or  pen- 
sions Gooley  says:  *'But  the  primary  object 
in  all  such  bounties  is  not  the  private  but  the 
public  interest.  To  show  gratitude  for  meri- 
torious public  services  in  the  army  and  navy 
by  liberal  provision  for  those  who  have  per- 
formed them  is  not  only  proper  in  itself,  but 
it  may  reasonably  be  expected  to  have  a 
powerful  influence  in  inciting  others  to  self- 
denying,  faithful  and  courageous  services  in 
the  future,  when  the  government,  which  is 
so  ready  to  be  generous  as  well  as  just,  shall 
have  need  of  their  assistance.  The  same  may 
be  said  of  a  like  recognition  of  valuable  public 
services  rendered  by  other  persons.  The  ques- 
tion in  every  case  is  not  one  of  power,  but 
of  prudence  and  public  policy."  (1  Cooiey 
on  Taxation  (3d  ed.)  189.)  In  a  note  the 
author  cited  as  upholding  this  doctrine.  Fire- 
men's Benev.  Assoc,  v.  Lounsbury,  supra. 

Counsel  for  plaintiflf  in  error  also  argue 
that  this  law  is  not  mandatory  upon  munici- 
palities, but  merely  directory  or  ^permissive. 
The  first  section  of  the  act,  as  we  have  seen, 
provides  that  "there  shall  be  set  apart"  mon- 
eys to  constitute  a  police  pension  fund.  Un- 
der the  first  and  ordinary  meaning  of  the 
word  "shall"  the  act  should  be  construed  as 
mandatory^  and  considered  in  the  light  of 
what  we  have  heretofore  said  in  this  opinion 
as  to  when  it  was  intended  the  act  should  go 
into  effect  it  must  be  held  mandatory. 

The  judgment  of  the  circuit  court  will  be 
affirmed. 

Judgment  affirmed. 

Rehearing  denied  October  11,  1916. 


NOTE. 

The  reported  case  upholds  the  validity  of  an 
act  providing  for  the  payment  of  pensions  to 
city  police  officers  after  twenty  years  of 
service.  Such  an  act,  the  court  holds,  does 
not  infringe  a  constitutional  prohibition  of 
increase  of  pay  during  a  term  of  office  or  a 
prohibition  of  extra  compensation  to  public 
officers  for  past  services;  nor  does  it  amount 
to  a  lending  of  the  credit  of  the  state  in  aid 
of  an  individual.  The  validity  of  a  statute 
pensioning  municipal  officers  is  discussed  in 
the  note  to  State  v.  Love,  Ann.  Gas.  1912C 
542. 


STATE  EX  BEIi.  ABEBCiBOMBIE 


V. 


HOI«TGAMP. 


Missouri  Supreme  Court,  Division  No. 

March  31,  1916. 


267  Mo.  4L12;  186  S.  W.  201. 


Exeovtovs  and  Adminlatratovs  —  Bii^t 
of  Exeevtor  to  Appointment  — >  Maa- 
damns  to  Enforce. 

Under  Rev.  St.  1909,  §§  14,  17,  19,  50, 
touching  the  granting  of  letters  of  adminis- 
tration to  executors,  providing  who  may  not 
act  as  executors,  and  providing  for  the  revo- 
cation of  letters  of  administration  for  certain 
causes,  the  right  to  letters  testamentary 
of  a  party  named  as  executor  in  a  will  ia 
absolute,  unless  other  facts  appear  which 
preclude  him  from  asserting  his  original 
right,  and  mandamus  is  a  proper  remedy  to 
compel  the  probate  court  to  grant  such  let- 
ters. 
Rennnciation  of  Riglit. 

One  named  as  executor  in  a  will,  though 
having  the  absolute  right  to  letters  testamen- 
tary upon  probate,  if  not  disqualified  by  the 
statutes  may  renounce  his  rights  by  express 
renunciation  or  by  acts  and  conduct  in  pais. 

[See  note  at  end  of  this  case.] 

Same. 

The  probate  court,  in  appointing  an  admin- 
istrator, after  renunciation  by  Uke  executor 
named  as  such  in  the  will,  must  determine 
whether  there  has  been  a  renunciation,  in 
w^hich'  matter  it  exercises  a  discretion  and 
performs  a  judicial  function. 

[See  note  at  end  of  this*  case.] 

Rights  as  to  Property  Ontside  Jnris« 
diction. 

An  executor  duly  qualified  in  testator's 
domiciliary  jurisdiction  succeeds  to  title  of  all 
of  testator's  estate,  wherever  situated,  and 
continues  to  hold  such  title  until  an  ancillary 
executor  is  appointed  in  a  foreign  jurisdic- 
tion, when  the  title  of  the  estate  in  the  an- 
cillary jurisdiction  vests  in  the  latter. 

Rennnciation  of  Riglit  by  Executor. 

Where  the  executor  named  in  the  will  of  an 
Ohio  decedent,  after  qualifying  as  such  in 
Ohio,  resigned  generally,  not  stating  that  he 
was  resigning  only  in  Ohio,  and  also  resigned 
as  director  in  the  corporation  in  which  the 
Missouri  assets  of  the  estate  were  principally 
invested,  avowedly  severing  all  his  relations 
with  the  Missouri  estate,  writing  a  letter  to 
testator's  widow  clearly  indicating  his  inten- 
tion to  have  nothing  to  do  with  the  estate, 
and,  though  a  resident  in  the  city  in  Missouri 
where  the  property  was  located,  taking  no 
interest  therein  for  three  months,  nor  making 
any  effort  in  Missouri  to  file  the  will  or 
qualify  thereunder,  which  was  finally  pre- 
sented by  another,  the  probate  court  is  jus- 
tified   in    finding    that    the    executor    had 
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renounced  his  right  to  act  as  such  in  Mis- 
souri. 

[See  note  at  end  of  this  case.] 

Same. 

An  executor  named  in  the  will  of  an  Ohio 
decedent  who  resigned  generally,  after  qualify- 
ing in  Ohio,  is  not  entitled  to  appointment 
as  executor  in  Missouri  after  the  probate 
court,  acting  on  his  renunciation,  has  ap- 
pointed an  administrator  in  his  stead- 

[See  note  at  end  of  this  case.] 


The  exercise  of  judicial  discretion,  such  as 
the  determination  by  the  probate  court  of 
whether  the  executor  named  in  a  will  has 
renounced  in  pais,  cannot  be  controlled  by 
mandamus. 

[See  note  at  end  of  this  case.] 

Wills  —  Coastraotion  •—  Intent  of  Tes- 
tator —  Appointment  of  Executor. 

In  construing  a  will,  the  expressed  inten- 
tion of  the  testator  must  guide  and  govern  the 
court,  a  rule  which  applies  to  every  part,  the 
clause  appointing  an  executor  not  excepted. 
Benunciation  of  Biffhts  by  Ezeentor* 

The  right  of  renouncement  of  a  person 
named  in  a  will  as  executor  is  available  only 
in  the  tribunal  of  the  testator's  domicil,  and, 
Aiter  an  executor  has  qualified  in  such  tri- 
bunal,, his  resignation  in  an  ancillary  juris- 
diction is  void. 

[See  note  at  end  of  this  case.] 

Same. 

An  executor's  renouncement  or  resignation 
in  the  domiciliary  jurisdiction  of  testator 
terminates  his  right  to  act  in  other  jurisdic- 
tions under  ancillary  letters. 

[See  note  at  end  of  this  case.] 

Appeal  from  St.  Louis  Circuit  Court: 
8hiizj>s,  Judge. 

Action  for  mandamus.  Fred  N.  Abercrom- 
bie,  relator,  and  Charles  W.  Holtcamp,  Judge 
of  Probate  Court,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
-stated  in  the  opinion.    Revbbsed. 

Jones,  Hocket,  Hwufea  d  Avgert  and  Oeorpe 
B,  Webster  for  appellant. 

Jeptha  D.  Howe  and  Marshall  d  Hender- 
son for  respondent. 

[416]     Revelub,    J. — ^This    is    an    appeal 
from  a  judgment  of  the  circuit  court  of  the 
•city  of  St.  Louis  granting  a  peremptory  writ 
of  mandamus,  commanding  the  probate  judge 
^f  that  city  to  permit  relator  to  qualify  as 
executor  under  the  will  of  Martin  Stanford 
Robison,  deceased,  and  to  revoke  the  appoint- 
ment theretofore  made  of  Edward  A«  Stein- 
inger  as  administrator  with  will  annexed. 
The  material  facts  are  as  follows: 
On  March  24,  1911,  Martin  Stanford  Robi- 
son, a  citizen  of  the  city  of  Cleveland,  Ohio, 
died,   leaving  a  will,  in  which  Mrs.   Sarah 
C  H.  Robison,  Mrs.  Helene  H.  R.  Britton 


and  relator  were  named  executors.  Mrs. 
Robison  and  Mrs.  Britton  were  at  the  time 
of  the  death  of  testator  residents  of  the 
State  of  Ohio,  while  relator  was  then,  and 
yet  is,  a  resident  of  the  State  of  Missouri. 
Immediately  upon  the  death  of  the  testator 
relator  proceeded  to  the  city  of  Cleveland  to 
attend  the  funeral,  and  while  there,  to  wit, 
on  March  28,  1911,  the  will  was  admitted  to 
probate  in  the  county  of  testator's  residence, 
and  relator,  Mrs.  Robison  and  Mrs.  Britton 
duly  qualified  as  executors.  On  April  6, 
1911,  relator  filed  his  resignation  as  executor 
of  the  will,  and  on  April  7th  the  probate 
court  accepted  same.  Three  days  after  the 
death  of  testator,  to  wit,  on  March  27th, 
letters  of  administration  were  granted  to 
Edward  A.  Steininger  by  the  probate  court  of 
the  city  of  St.  Louis,  upon  the  written  re- 
quest of  the  legatees  named  in  the  will,  these 
letters  going  only  to  the  ancillary  admin- 
istration. 

It  appears  that  the  greater  portion  of  tes- 
tator's estate  consisted  of  property  located 
in  Missouri,  he  being  the  dominant  owner  of 
the  stock  of  a  Missouri  corporation  owning 
the  baseball  club  known  as  "The  [4-17]  Car- 
dinals." On  June  19,  1911,  the  public  ad- 
ministrator of  the  city  of  St.  Louis  filed  in 
the  probate  court  of  that  city  an  authen- 
ticated copy  of  the  will,  and  at  the  same  time 
filed  his  notice  that  he  had  taken  charge  of 
the  estate.  On  the  same  day  Edward  S. 
Steininger,  who  had  theretofore  been  granted 
letters  of  administration,  also  filed  in  the 
probate  court  of  the  city  of  St.  Louis  another 
copy  of  the  will,  whereupon  a  dedimus  was 
issued  to  take  the  testimony  of  the  subscrib- 
ing witness  who  lived  at  Cleveland,  Ohio.  On 
the  29th  of  June  relator  applied  to  the  pro- 
bate court  for  leave  to  qualify  as  executor 
under  the  will.  On  July  8th  Steininger  filed 
a  certified  copy  of  the  resignation  of  relator, 
which  had  been  filed  with  the  probate  court 
of  Ohio,  said  copy  having  been  procured  on 
April  12th.  On  June  20th  the  public  ad- 
ministrator filed  a  motion  in  the  probate 
court  to  quash  the  dedimus  theretofore  issued 
to  take  the  testimony  of  the  subscribing  wit- 
nesses to  the  will;  and  on  June  30th  filed  a 
motion  to  require  Steininger  to  settle  with 
him  as  administrator  with  will  annexed. 
The  hearing  on  these  various  applications  and 
motions  began  in  the  probate  court  on  July 
10th,  and,  upon  completion  thereof,  the  pro- 
bate court  found,  from  the  facts  adduced  in 
evidence,  that  relator  had  no  absolute  right 
to  qualify  as  an  executor,  because  he  had 
theretofore  renounced  and  waived  such  right. 
After  so  disposing  of  relator's  claims,  it 
appointed  Steininger  administrator  with  the 
will  annexed. 

The  evidence  discloses  that  at  about  the 
same  time  that  relator  tendered  his  resigna- 
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tion  to  the  probate  court  of  Ohio,  he  also 
resigned  as  a  director  in  the  Missouri  cor- 
poration in  which  the  testator's  assets  were 
chiefly  invested.  It  also  appears  that  three 
days  after  the  death  of  testator,  and  before 
relator  resigned  in  Ohio,  he  had  arranged  for 
his  bond  as  ancillary  executor,  [418]  but 
after  he  resigned  in  Ohio  he  made  no  effort 
whatever  to  qualify  in  Missouri  until  the 
time  and  after  the  occurrences  heretofore  re- 
cited. 

At  the  hearing  before  the  probate  court 
relator  testified  that  some  differences  had 
arisen  between  him  and  one  of  the  principal 
legatees,  and  that  he  did  not  desire  to  be  in  a 
position  where  it  would  embarrass  this  party, 
and  that  he  therefore  resigned  as  executor 
under  the  will  and  as  a  director  of  the  Mis- 
souri corporation,  and  had  entirely  severed 
his  connection  with  the  estate.  On  April  10th, 
following  his  resignation  on  April  6th,  he 
wrote  a  letter  to  Mrs.  Robison  clearly  indi- 
cating his  intention  to  have  nothing  further 
to  do  with  the  management  or  administration 
of  any  part  of  the  estate. 

I.  At  the  inception  we  are  confronted  with 
appellant's  insistence  that  mandamus  is  not 
a  proper  and  available  remedy  for  that  the 
action  of  the  probate  court,  which  the  writ 
seeks  to  control,  involved  the  exercise  of  both 
a  judicial  discretion  and  function.  On  the 
other  hand,  it  is  contended  that,  since  the  will 
nominated  and  appointed  relator  as  executor, 
the  duty  of  the  court  was  purely  ministerial, 
and  after  the  probate  of  the  will  it  had  no 
authority  to  do  other  than  grant  letters 
testamentary  to  relator. 

A  determination  of  this  question  makes 
necessary  an  examination  of  the  statutory 
provisions  relating  to  wills. 

Section  19,  Bevised  Statutes  1909,  pro- 
vides :  "After  probate  of  any  will,  letters  tes- 
tamentary shall  be  granted  to  the  persons 
therein  outpointed  executors,  ...  If  all 
such  persons  refuse  to  act,  or  be  disqualified, 
letters  of  administration  shall  be  granted 
to  the  person  to  whom  administration  would 
have  been  granted  if  there  had  been  no  wilL" 

[419]  Section  14  provides  that  "no  judge  or 
clerk  of  any  probate  court,  in  his  own  county, 
or  his  deputy,  and  no  male  person  under 
twenty-one  years  of  age,  or  female  person 
under  eighteen  years  of  age,  or  of  unsound 
mind,  shall  be  executor  or  administrator. 
No  married  woman  shall  be  executrix  or 
administratrix^  nor  shall  the  executor  of  an 
executor,  in  consequence  thereof,  be  executor 
of  the  first  testator." 

Section  17  provides:  "Letters  testamen- 
tary and  of  administration  may  at  any  time 
be  granted  to  any  person  deemed  suitable  if 
the  person  or  persons  entitled  to  preference 
filed  their  renunciation  thereof,  in  writing, 
with  the  clerk  of  the  court,  or  if  proof  be 


made  that  no  such  persons  reside  in  this 
State." 

Section  50  provides:  "If  any  executor  or 
administrator  become  of  unsound  mind,  or  be 
convicted  of  any  felony  or  otlier  infamous 
crime,  he  has  absented  himself  from  the  State 
for  a  space  of  four  months,  or  become  an 
habitual  drunkard,  or  in  anywise  incapable 
or  unsuitable  to  execute  the  trust  reposed  in 
him,  or  fail  to  discharge  his  ofi^ial  duties, 
or  waste  or  mismanage  the  estate,  or  act  so 
as  to  endanger  any  coexecutor  or  coadminis- 
trator, or  failed  to  answer  any  citation  and 
attachment  to  make  settlement,  the  court" 
(upon  written  complaint  and  after  notice  and 
hearing)   "shall  revoke  the  letters  granted." 

It  is  insisted  on  the  part  of  appellant  that 
the  causes  annoimced  in  section  50  for  which 
letters  may  be  revoked  must  be  incorporated 
and  read  in  connection  with  section  14  which 
designates  the  persons  who  cannot  be  ap- 
pointed and  who  cannot  qualify  as  executor 
or  administrator,  and  that  when  the  probate 
court  is  called  upon  to  grant  letters  testa- 
mentary it  is  not  only  its  privilege  but  duty 
to  judicially  ascertain  and  determine  whether 
any  of  the  removal  causes  exist. 

With  this  we  do  not  agree,  as  it  is  clear 
that  section  50  relates  only  to  persons  who 
have  already  qualified,  [420]  while  section  14 
prescribes  the  class  of  persons  who  can 
neither  be  appointed  nor  qualified.  We  fur- 
ther find  from  the  administration  laws  that 
an  appeal  is  allowed  from  orders  and  judg- 
ments revoking  letters  from  the  causes  men- 
tioned in  section  50,  but  no  such  right  is 
given  in  cases  where  letters  testamentary  or 
of  administration  are  denied  to  persons  law- 
fully thereto  entitled.  [Flick  v.  Schenk,  212 
Mo.  275,  110  S.  W.  1074;  Marshall  v.  Shoe- 
maker, 164  Mo.  App.  429,  144  a  W.  1120.] 
That  relator  possessed  the  qualifications  re- 
quired, and  was  not  disqualified  by  reason  of 
any  of  the  disabilities  mentioned  in  section 
14,  is  conceded,  and  we  have  abundant  au- 
thority in  this  State  for  giving  relief  by  man- 
damus when,  under  such  circumstances,  the 
probate  court  fails  to  perform  its  plain  legal 
duty.  [State  v.  Guinotte,  113  Mo.  App.  399, 
86  S.  W.  884;  State  v.  Fowler,  108  Mo.  465,  18 
S.  W.  968;  State  v.  Reynolds,  121  Mo.  App. 
699,  97  S.  W.  650;  Matter  of  Flick,  212  Mo. 
276,  110  S.  W.  1074 ;  State  v.  Holtcamp,  266 
Mo.  347, 181  S.  W.  1007 ;  State  v.  Homer,  249 
Mo.  58,  155  S.  W.  405.] 

We,  therefore,  conclude  that,  unless  other 
facts  appear  which  preclude  relator  from 
asserting  his  original  rights  to  letters  testa- 
mentary, such  rights  were  absolute,  and 
mandamus  is  a  proper  remedy  to  compel  the 
probate  court  to  grant  to  him  such  letters. 
[Cases  supra.] 

Thin,  however,  does  not  dispone  of  the  sub- 
ject, in  so  far  as  this  case  involves  it,  as 
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the  pleadings  and  evidence  discloae  that  the 
refusal  of  the  probate  court  to  grant  letters 
to  relator  was  predicated  upon  its  findings  of 
fact,  that  relator  had,  prior  to  making  his 
demand  for  letters,  duly  and  completely  re- 
nounced and  waived  his  rights  thereto. 

The  law  is  well-settled  that,  although  an 
executor,  if  not  disqualified  by  statute,  has 
the  absolute  right  to  letters  testamentary 
upon  the  probate  of  the  will,  he  is  not  required 
to  exercise  this  right  or  accept  this  position 
of  trust  and  responsibility.  He  is  free,  if  he 
80  [421]  desires,  to  renounce  his  rights  there- 
under, and  this  he  can  do  by  an  express  re- 
nunciation, or  by  acts  and  conduct  in  pais, 
[Thornton  v.  Winston,  4  Leigh  (Va.)  152; 
Solomon  v.  Wixon,  27  Conn.  520;  Ayres  v. 
Weed,  16  Conn.  291;  Wood  v.  Sparks,  18 
N.  C.  1.  c.  395.] 

Tn  case  of  such  renunciation  it  becomes  the 
duty  of  the  probate  court  to  appoint  another, 
and  it  is  clear  that  in  performing  its  duty, 
that  is,  appointing  the  person  entitled  there- 
to, that  court  must  determine,  from  the 
facts,  whether  there  has  been  a  renunciation. 
It  may  be  conceded  that  in  such  a  case  the 
court  cannot  act  arbitrarily,  or  abuse  its 
power,  or  make  a  finding  which  is  wholly  un- 
supported; but^  absent  these,  it  cannot  be 
gainsaid  that  the  court,  when  determining 
this  question,  exercises  a  discretion  and  per- 
forms a  judicial  function.  In  the  instant  case 
we  find  no  such  arbitrary  abuse  of  power  as 
to  warrant  outside  interference  or  the  use  of 
the  extraordinary  writ.  The  relator  had  duly 
qualified  in  the  domiciliary  jurisdiction  as 
executor  of  the  will,  and  as  such,  was  in 
charge  of  the  principal  and  primary  admin- 
istration. The  law  is  that  such  an  executor 
succeeds  to  the  title  of  all  of  testator's  estate, 
icherever  situated,  and  continues  to  hold 
such  title  until  an  ancillary  administrator  is 
appointed,  when  the  title  to  the  estate  in  the 
ancillary  jurisdiction  vests  in  the  latter.  [13 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  931.] 

When  relator  voluntarily  resigned  he  did 
not  state  in  his  resignation  that  he  was  at- 
tempting to  resign  only  in  Ohio,  but  made  it 
general.  He  followed  this  up  by  immediately 
resigning  as  a  director  in  the  corporation 
in  which  the  Missouri  assets  were  principally 
invested,  and  avowedly  severed  all  relations 
with  the  management  and  preservation  of  the 
Missouri  estate.  He  wrote  a  letter  to  Mrs. 
Robison  clearly  indicating  an  intention  to 
have  nothing  further  to  do  with  the  estate, 
or  any  part  thereof.  For  a  period  of  about 
three  months,  although  a  resident  of  the  city 
where  the  property  [422]  was  located,  and 
well  knowing  that  the  estate  was  in  the 
proress  of  administration  by  another,  he 
took  no  interest  therein,  and  made  no  effort  to 
file  the  will  or  qualify  thereunder,  and  when 
the  will  was  finally  presented  it  was  not  by 


him.  but  by  another.  He  had  made  arrange- 
ments for  his  bond  as  executor  in  Missouri 
in  March,  but,  after  resigning  in  Ohio,  he 
abandoned  these.  He  testified  at  the  hear- 
ing, in  explaining  some  of  his  actions,  that 
his  relations  with  the  interested  parties  had 
become  unfriendly  and  unpleasant,  and  that 
he  had  no  desire  to  embarrass  them  by  con- 
tinuing his  relations  with  the  business. 

In  view  of  these  facts  it  cannot  be  reason- 
ably said  that  the  probate  court,  in  deter- 
mining the  question  as  to  whether  relator 
had  renounced  his  right,  acted  arbitrarily  and 
without  sufficient  facts;  and  for  this  reason, 
if  no  other,  the  writ  should  be  denied,  unless 
relator  is  correct  in  his  insistence  that,  not- 
withstanding he  had  renounced,  he,  neverthe- 
less, had  the  right  to  change  his  mind  and 
accept  the  trust  at  any  time  after  the  will 
was  filed  and  before  another  person  was  ap- 
pointed with  the  will  annexed. 

In  State  v.  Romjue,  136  Mo.  App.  650,  118 
8.  W.  1188,  the  Kansas  City  Court  of  Ap- 
peals  held  that  where  a  person  entitled  to 
administer  renounced  his  right  thereto,  it  was 
forever  lost  and  could  not  be  recalled,  and 
this  notwithstanding  that  there  was  coupled 
with  the  renunciation  an  express  condition 
that  certain  other  persons  should  be  appoint- 
ed to  administer.  In  that  case  the  court 
held  that  this  right  was  purely  a  personal 
privilege,  and  that  if  the  members  o!  the 
privileged  class  renounce  their  right,  or  lose 
it  by  failing  to  exercise  it,  then  the  duty 
devolves  upon  the  probate  court  of  selecting 
another.  The  court  in  that  connection  said 
(1.  c.  658-9): 

"We  regard  the  renunciations  filed  by  re- 
lators as  unconditional,  and  pass  to  the  ques- 
tion of  whether  relators  [423]  could  retract 
them  at  any  time  before  the  appointment  of 
an  administrator.  In  our  opinion,  the  better 
doctrine  is  that  when  the  privilege  once  is 
renounced  or  waived,  it  is  lost  forever  and 
cannot  be  recalled.  Two  very  potent  reasons 
may  be  given  in  support  of  this  doctrine. 
First,  as  a  general  rule,  the  estates  of  de- 
ceased persons  demand  speedy  attention  and 
injury  would  result  from  delays  that  might 
be  caused  if  resident  heirs  could  renounce  and 
recall  their  privilege  at  will,  and,  second,  the 
right  of  revocation,  if  it  existed,  might  be 
used  as  was  attempted  in  the  present  case, 
not  in  good  faith  for  the  purpose  of  enjoying 
the  privilege,  but  as  a  club  to  hold  over  the 
probate  court  to  compel  it  to  appoint,  not 
the  persons  whom  the  court  in  the  exercise 
of  its  judgment  found  were  best  qualified  to 
administer,  but  those  whom  the  resident 
heirs  favored.  The  doctrine  just  announced 
is  abundantly,  though  not  unanimously,  sus- 
tained bv  the  authorities.  W^e  refer  to  the 
briefs  of  counsel  where  the  authorities  fof 
and  against  it  are  collated.    We  conclude  that 
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respondent  acted  within  the  Bcope  of  his  right 
and  duty  in  refusing  to  acknowledge  the 
right  of  relators  to  recall  their  renunciations 
and,  as  the  appointment  made  by  him  appears 
to  have  been  the  result  of  the  exercise  of 
sound  judgment  and  not  of  an  arbitrary  abuse 
of  power,  we  find  no  occasion  to  interfere." 

And  we  might  add,  that  when  the  choice  of 
the  testator  refuses  to  act,  the  duty  of  pre- 
serving the  estate  and  the  selection  of  an- 
other person  to  act  becomes  important  and 
immediately  necessary,  and  this  incurs  ex- 
pense and  trouble,  a  part  of  which  would  be 
made  useless  and  wasteful  if  the  vacillating 
person  who  first  refuses  to  serve,  and  then 
changed  his  mind,  were  permitted  to  play  thus 
fast  and  loose.  [Stockdale  v.  Gonaway,  14 
Md.  99,  74  Am.  Dec.  515;  In  re  Kirtlan,  16 
Cal.  161.] 

Again,  in  cases  like  the  present,  where  a 
full  administration  had  been  in  progress  (al- 
though not  under  [424]  the  will)  for  three 
months,  the  right  to  revive  should  not  exist. 
During  that  period  relator  stood  idly  by, 
watching  others  handle  the  laboring  oar,  and 
failing  and  refusing  to  perform  the  very  du- 
ties which  gave  life  to  his  right.  To  permit 
him  to  then  claim  his  voluntarily-waived 
right  would  be  to  pervert  the  very  object  of 
his  appointment  and  reward  his  dereliction. 
It  would  mean  that  he  could  accept  a  part 
of  the  trust,  and  reject  the  remainder,  even 
in  the  same  jurisdiction. 

We  are,  therefore,  of  the  opinion  that  the 
probate  court  was  not  only  called  upon  to 
determine  the  legal  effect  of  the  resignation 
filed  in  Ohio,  but  also  the  question  of  fact  as 
to  what  relator's  intentions  were,  and  how 
far  he  had  renounced  in  pcUa;  and,  in  this 
connection,  it  had  a  perfect  right  to  weigh  and 
consider  all  of  relator's  acts  and  conduct. 
This  required  the  exercise  of  judicial  dis- 
cretion, and  it  is  too  well  settled  to  even 
warrant  the  citation  of  authorities  that  snch 
discretion  cannot  be  controlled  by  mandamus. 

II.  In  the  preceding  paragraph  we  have  not 
directly  dealt  with  one  question  which  the 
record  presents,  namely:  whether,  under  the 
law  of  administration,  an  executor  who  is 
qualified  under  the  laws  of  the  various  juris- 
dictions in  which  the  estate  is  located,  can, 
as  a  matter  of  absolute  right,  accept  a  part 
of  the  trust  and  reject  that  which  he  deems 
undesirable;  or  can  refuse  to  act  in  the  prin- 
cipal jurisdiction  and  yet  retain  his  absolute 
rights  in  the  ancillary  jurisdiction.  The  ab- 
solute rights  of  an  executor  to  letters  testa- 
mentary are  derived  solely  from  the  act  of 
the  testator  in  naming  him  as  snch.  [18 
Cyc.  74,  and  cases  cited.]  The  dominant  ob- 
ject of  a  testator  in  naming  a  person  as 
executor  is  not  to  bestow  favor,  but  to  impose 
duties — the  duty  of  managing,  [425]  direct- 
ing and  administering  upon  his  estate  and 


carrying  out  his  expressed  wi^es,  and  we 
give  effect  to  his  nomination,  not  becauee 
of  inherent  rights  in  the  person  nominated, 
but  because  of  the  expressed  desire  and  inten- 
tion of  the  testator.  A  testator  may  have 
good  reasons  for  confiding  his  whole  estate 
to  one  person,  and  for  wanting  the  same  per- 
son to  administer  upon  it  in  its  entirety, 
and  thus  have  pursued  one  general  and  har- 
monious policy  in  relation  thereto.  In  many 
cases  the  property  and  estate  are  of  such  a 
character  that  such  a  policy  is  absolutely 
essential  to  a  profitable  preservation  and 
distribution  thereof.  Is  it  not  reasonable  to 
assume  that  all  testators  desire  this  uniform- 
ity of  action  and  administration  when  they 
name  persons  as  executors  for  all  purposes,, 
and  refrain  from  naming  some  for  one  ju- 
risdiction and  others  for  other  jurisdictions  t 
A  testator,  if  capable  of  making  a  will, 
knows  the  location  of  his  property,  its  par- 
ticular character,  as  well  as  the  laws  of  the- 
States  where  located,  and  how  he  desires  it 
handled.  He  selects  his  representative  with 
all  this  in  mind  and  with  reference  thereto. 

In  this  case  testator  knew  that  a  resident 
of  this  State  was  l^ally  qualified  to  become 
the  legal  representative  of  both  the  principal 
and  ancillary  administration.  He  named 
relator  executor  of  his  whole  will,  not  a  part 
thereof,  as  she  might  have  done  had  such  been 
his  desire  and  intention.  [Hunter  v.  Bryson,, 
5  Gill  &  J.  (Md.)  483,  25  Am.  Dec.  *313; 
Despard  v.  Churchill,  53  N.  Y.  192;'Mordecai 
V.  Boylan,  69  N.  C.  366;  Gibbons  v.  Riley,  7 
Gill  (Md.)  81.]  In  construing  wills  we  have 
always  said  that  the  expressed  intention  of 
the  testator  must  guide  and  govern  us,  and 
this  applies  to  every  part  of  the  will.  It 
was  the  expressed  desire  and  intention  of  tes- 
tator that  relator  act  as  one  of  the  legal 
representatives  of  both  the  principal  and  an- 
cillary administration,  and  we  are  unwilling- 
to  hold  that  this  intention  cannot  only  be 
defeated,  [426]  but  may  be  used  for  the  pure- 
ly personal  advantage  of  the  person  defeating 
it.  He  should  not  be  permitted  to  select  from 
the  trust  thus  imposed  the  things  which  he 
deems  pleasurable  and  profitable,  and  reject 
those  which  may  seem  burdensome  and  un- 
profitable. He  should  accept  or  renounce  the 
whole,  thus  giving  full  effect  to  the  intention 
of  the  one  who  created  his  right.  In  18  Cyc. 
80,  it  is  said:  "A  person  nominated  as  an 
executor  cannot  be  compelled  to  act  as  such, 
but  the  office  may  be  accepted  or  refused  at. 
discretion,  although  one  should  refuse  entire- 
ly or  not  at  all." 

It  has  been  held  in  some  jurisdictions  that 
the  right  of  renouncement  is  available  only 
in  the  tribunal  of  the  testator's  domicile,  and 
that  after  a  person  has  qualified  as  executor 
in  that  tribunal  his  resignation  in  an  an- 
cillary jurisdiction  is  absolutely  void.  *  [Ross^ 
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▼.  Barclay,  18  Pa.  St.  179,  65  Am.  Dec.  616. 
See  alfio  Slaughter  v.  Garland,  40  Miss.  172; 
Wilson  ▼.  Cox,  49  Miss.  1.  c.  542;  Lindsley  t. 
Patterson,  177  S.  W.  1.  c.  833,  L.R.A.1915P 
680.]  This,  as  well  as  the  proposition  that 
when  there  is  a  resignation  in  the  domicil- 
iary jurisdiction  it  applies  to  ancillary  rights, 
seems  entirely  sound.  The  principal  ad- 
ministration of  an  estate  must  take  place  in 
the  jurisdiction  of  the  deceased's  domicile, 
and  to  this  all  ancillary  administration  is 
subordinate  and  subservient.  [18  Cyc.  67;  In 
re  Gable,  70  la.  178,  44  N.  W.  553,  9  L.R.A. 
126;  Spraddling  v.  Pipkin,  15  Mo.  1.  c.  134.] 
The  tribunal  there  has  the  exclusive  power  to 
admit  the  will  to  probate,  and  the  right  to 
issue  letters  testamentary  or  to  receive  resig- 
nations and  renouncements  is  an  incident  to 
that  jurisdiction;  and  when  there  made 
should  operate  automatically  as  a  renounce- 
ment in  all  ancillary  jurisdictions.  We  so 
hold. 

For  the  reasons  heretofore  assigned  the 
judgment  is  reversed  with  directions  to  quash 
the  peremptory  writ  of  mandamus.  Paris, 
P.  J.,  and  Walker,  J.,  concur. 

NOTK 

Wbat     Constitutes     Benuneiatioii     of 
Tmat  by   Executor  or  Testamentary 


It  was  held  in  Adams  v.  Readnour,  134  Ky. 
230,  20  Ann.  Cas.  833,  that  while  the  re- 
nunciation of  an  executor  will  be  deemed 
established  if  it  clearly  appears  by  his  acts 
that  it  was  his  intention  to  renounce  the 
trust,  yet,  in  modern  practice,  it  is  the  usual 
method  to  cite  him  to  appear  in  court  and 
show  cause  why  he  should  not  accept  or  de- 
cline the  trust. 

The  reported  case,  which  seems  to  be  the 
only  recent  decision  passing  on  the  question 
of  renunciation  by  an  executor,  holds  that  a 
renunciation  by  an  executor  in  the  jurisdic- 
tion where  the  will  is  probated  acts  as  a  re- 
nunciation of  his  ancillary  rights  in  other 
jurisdictions. 

In  Lednum  y.  Dallas  Trust,  etc.  Bank 
(Tex.)  192  S.  W.  1127,  wherein  the  plaintiffs, 
as  testamentary  trustees  of  a  certain  estate 
then  being  administered  by  the  defendant, 
brought  suit  to  recover  possession  of  the 
same,  it  appeared  that  certain  persons  had 
objected  to  the  trustees  carrying  on  the  trust 
and  that  in  consequence  the  trustees  agreed 
in  writing  to  renounce  the  trust.  The  agree- 
ment was  made  on  certain  conditions  includ- 
ing eompensation  and  expenses,  and  was  filed 
in  court.  The  court  held  that  the  acts, 
declarations  and  conduct  of  the  trustees 
including  the  signing  of  the  agreement  oon- 
ititoted  a  renunciation,  saying:     ''Contracts 


agreeing  to  pay  money  or  other  thing  of  value 
to  one  in  consideration  of  his  renunciation 
as  executor  or  testamentarv  trustee  are  void 
and  unenforceable.  The  following  cases  cited 
by  appellee  pertinently  sustain  the  rule  and 
announce  the  reason  therefor:  EUicott  v. 
Chamberlin,  38  N.  J.  Eq.  604,  48  Am.  Eep. 
327 ;  Forbes  v.  McDonald,  54  Cal.  99 ;  Bowers 
V.  Bowers,  26  Pa.  St.  77,  67  Am.  Dec.  398. 
But  the  instant  case  is  not  in  any  respect 
an  attempt  to  enforce  such  a  contract.  The 
precise  point  is  that  appellants  are  still  trus- 
tees under  the  will  and  entitled  to  possession 
and  management  of  the  estate,  because  their 
renunciation  as  trustees  was  induced  by  im- 
proper or  illegal  considerations,  and  hence 
void.  The  fact  which  induced  appellants  to 
renounce  as  disclosed  by  the  record  was  the 
dissatisfaction  on  the  part  of  Mrs.  Mary 
Lednum,  former  wife  of  Charles  H.  Lednum, 
and  mother  of  the  minor  Mary  Lednum,  chief 
beneficiary  in  the  will,  with  the  prospective 
administration  of  the  estate  by  appellants; 
and  such  dissatisfaction  resulted,  after  con- 
ference between  the  parties,  in  the  voluntary 
renunciation  of  appellants.  The  renunciation, 
however,  was  based  upon  several  express  con- 
ditions, those  material  to  the  issue  being 
that  the  will  should  be  probated,  the  trust 
established  and  bonded  trustee  appointed,  the 
bequests  in  the  will  observed,  and  that  there 
be  paid  to  the  resigning  trustees  reasonable 
compensation  and  necessary  expenses,  includ- 
ing attorneys'  fees  incurred  by  them  in  at- 
tempting to  probate  the  will.  We  conclude 
that  the  facts  recited  and  which  induced  the 
renunciation  by  appellants  in  no  respect  con- 
stitute acts  contra  bonos  mores.  Fairly  in- 
terpreted the  evidence  discloses  that  the  re- 
nunciation was  induced  by  the  threat  to 
contest  the  will  and  in  order  to  avoid  a 
possible  administration  of  the  testator's  es- 
tate contrary  to  his  expressed  wishes.  To 
avoid  such  result  appellants  were  willing  to 
forego  their  right  to  represent  the  testator  in 
such  administration.  That  such  was  their 
purpose  is  made  clear,  we  think,  by  the  sev- 
eral provisions  in  the  agreement  between  them 
and  the  minor's  mother,  that  the  trust  should 
in  all  respects  be  carried  Out  according  to  the 
testator's  will.  The  provisions  in  the  agree- 
ment that  the  renouncing  trustees  should  be 
paid  compensation  for  their  services,  together 
with  reasonable  expenses  and  attorneys'  fees, 
is  in  substance  provided  for  in  the  will  and 
does  not  result  in  any  personal  advantage 
to  appellants  that  would  not  have  resulted 
if  they  had  not  renounced.  In  fact  in  re- 
nouncing they  not  only  did  not  receive  any 
personal  advantage,  but  surrendered,  in  or- 
der that  the  estate  might  be  administered  as 
directed,  the  compensation  directed  to  be 
paid  to  them  as  trustees.  The  fact  that  they 
stipulated  that  all  bequests  should  be  paid 
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which  included  a  legacy  to  one  of  the  ap* 
pellanta  did  not  constitute  an  act  contra  bonoa 
mores  any  more  than  the  provisions  for  the 
legacy  itself.  In  considering  the  issue  we 
have  been  discussing  we  have  proceeded  on  the 
theory  assumed  by  counsel  for  appellee,  which, 
in  effect,  is  that  a  renunciation  by  testa- 
mentary trustees  induced  by  improper  motives 
is  void,  and  hence  no  renunciation.  In  such 
connection  testamentary  trustees  are  held  by 
all  authority  to  possess  the  unrestricted  right 
to  refuse  for  any  reason  to  act  in  such  ca- 
pacity when  unaccompanied  by  any  species 
of  intermeddling  which  would  render  them 
liable  as  in  devastavit  in  case  of  executors. 
Such  being  the  rule  we  incline  to  the  opinion 
that  a  renunciation  is  none  the  less  one  be- 
cause based  on  improper  motives.  In  decid- 
ing whether  acts  and  conduct  of  a  trustee 
constitute  in  fact  a  renunciation,  a  different 
rule,  it  occurs  to  us,  prevails  to  that  which 
controls  in  suits  to  recover  from  another 
money  or  other  thing  of  value  promised  in 
consideration  of  such  renunciation.  In  the 
latter  case  the  suit  fails  because  the  consid- 
eration is  unlawful  and  the  contract  as  a  re- 
sult imenforceable.  In  the  other  proceeding, 
that  is,  the  one  to  determine  whether  the 
trustee  in  fact  renounced  the  trust,  all  that 
is  necessary  to  determine  is,  Do  the  acts, 
declarations,  and  conduct  of  the  trustee  con- 
stitute in  law  a  renunciation?" 


STATE 

V. 

CROWE. 
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Statutes  — >  Enactment  —  Vote  by  Aye» 

and  Nays. 

Laws  1915,  p.  781,  establishing  a  minimum 
wage  for  females,  originated  in  the  Senate 
where  it  was  duly  passed,  and  on  transmission 
to  the  House,  it  was  amended.  When  the 
bill  was  returned,  the  Senate  concurred  in  tb«» 
amendments,  and  ordered  the  bill  engrossed, 
but  the  bill  as  'engrossed  omitted  the  word 
''mercantile"  before  ''establishments."  The 
vote  on  the  engrossed  bill  was  taken  by  ayes 
and  nays  recorded  in  the  journal,  but  the 
other  votes  adopting  the  amendment  were  not 
so  taken.  It  is  lield  tliat  notwithstanding  the 
error  in  the  bill  as  engrossed,  there  was  a 
compliance  with  Const,  art.  5,  §  21,  declaring 
that  no  bill  shall  become  a  law  unless  on  its 
final  passage  the  vote  be  taken  by  aves  and 
nays,  for  that  section  does  not  apply  to  a 


vote  of  the  house  which  originated  the  bill 
when  concurring  in  amendments  of  anothv 
house,  and  the  Senate  which  originated  the 
bill  had  already  passed  it  in  compliance  with 
the  section. 

liabor    Z«aws    «<—    Itabor    Conditions    of 
Women  —  Judicial  Notice. 

It  is  a  matter  of  common  knowledge,  of 
which  the  court  will  take  judicial  notice, 
that  conditions  have  arisen  with  reference  to 
the  employment  of  women  which  have  made 
it  necessary  for  many  of  the  states  to  appoint 
commissions  to  make  a  detailed  investigation 
of  the  subject  of  women's  work  and  their 
wages. 

[See  generally,  12  Ann.  Gas.  799;  Ann. 
Cas.  1914D  533.] 

Minimum  Wage  Rate  for  Women. 

Laws  1915,  p.  781,  establising  a  minimum 
wage  for  females,  does  not  violate  Const.  U. 
S.  Amend.  14,  by  interfering  with  the  right  of 
contract  of  employer  and  employees,  but  is 
a  valid  exercise  of  the  state's  police  power, 
being  intended  to  protect  the  health  and  mor- 
als of  female  employees. 

[See  note  at  end  of  this  case.] 

Same. 

It  must  be  presumed  that  the  legislature 
passed  Laws  1915,  p.  781,  establishing  a  mini- 
mum wage  for  females  to  remedy  existing 
perils,  and  while  the  minimum  wage  estab- 
lished must  be  fair  and  reasonable,  it  must 
be  presumed  that  the  legislature  properly 
exercised  its  power  to  establish  such  wage. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Sebastian 
county:    Little,  Judge. 

Action  by  State,  plaintiff,  against  J.  B. 
Crowe,  defendant.  Judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.    Kevebsed. 

Walla<!e  Da/vis,  John  P,  Streepey  and  CoV' 
in^ton  d  Chra/nt  for  appellant. 

Hill,  Brizzolara  d  Fitzhugh  for  appellee. 

[276]  Habt,  J. — ^There  is  drawn  in  contro- 
versy in  this  case  the  validity  of  Act  No.  191 
of  the  General  Assembly  of  1915  (page  781) 
entitled,  "An  Act  to  regulate  the  hours  of 
labor,  safeguard  the  health  and  establish  a 
minimum  wage  for  females  in  the  State  of 
Arkansas." 

The  controversy  arises  only  as  to  the  va- 
lidity of  that  part  of  the  statute  which  re- 
lates to  the  fixing  of  minimum  wages.  It  is 
contended,  in  the  first  place,  that  the  statute 
was  not  logally  enacted  in  that  when  the  final 
vote  was  taken  in  the  Senate  the  ayes  and 
nays  were  not  recorded  on  the  journal,  as 
required  by  section  21,  article  5,  of  the  Con- 
stitution. 

The  first  section  of  the  statute,  as  appears 
from  the  enrolled  bill,  signed  by  the  presid- 
ing officer  of  each  house  and  tiie  Governor^ 
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Specifies,  smong  the  employers  of  female  la- 
bor to  be  regulated  "any  manufacturing, 
mechanical  or  mercantile  establishment." 
Section  7  refers  to  employers  specified  in  sec- 
tion 1,  and  prescribes  a  minimum  wage  of 
female  workers  in  the  establishments  men- 
tioned. 

Hie  bill  as  originally  introduced  in  the 
Senate  contained  the  language  quoted  above, 
which  was  never  changed  in  the  passage  of 
the  bill  through  the  two  houses,  although 
there  were  numerous  amendments.  The  Sen- 
ate passed  the  bill  on  February  25,  1915,  and 
transmitted  it  to  the  House,  where  several 
amendments  were  adopted,  and  the  House 
passed  the  bill  as  amended  on  March  10, 1915, 
and  sent  it  back  to  the  Senate.  On  receipt  of 
the  bill  the  Senate,  according  to  the  recitals 
of  the  journal,  read  each  amendment  twice 
and  concurred  in  the  same,  and  ordered  the 
bill  engrossed  as  amended,  and  made  a  special 
order  for  the  next  day.  None  of  the  votes  by 
which  amendments  were  concurred  In  were 
taken  by  the  ayes  and  nays  recorded  on  the 
journal,  but  on  the  next  day  (March  11, 1915) 
a  vote  by  ayes  and  nays  was  taken  on  the  en- 
grossed bill  and  the  names  of  those  voting 
were  spread  upon  the  journal,  it  appearing 
therefrom  that  a  large  majority  voted  in  the 
affirmative.  In  the  engrossment  of  the  bill 
the  word  "mercantile''  was  omitted,  and 
[276]  that  word  was  not  contained  in  the 
engrossed  copy  which  was  before  the  Senate 
when  the  vote  by  ayes  and  nays  was  taken. 
It  is  clear  that  the  omission  of  the  word  was 
merely  an  inadvertence,  for,  as  before  stated, 
the  bill  liad  never  been  changed  so  far  as  con- 
cerns the  use  of  that  word.  The  bill  was 
enrolled  with  the  word  "mercantile''  in  it,  and 
in  that  form  was  duly  signed  by  the  presiding 
officers  of  the  two  houses  and  the  Governor. 

(1)  The  contention  of  those  attacking  the 
validity  of  the  statute  is  that  a  final  vote  on 
the  passage  of  the  bill  in  the  Senate  after  the 
concurrence  in  the  amendments  was  neces- 
sary to  the  enactment  of  the  statute,  and  that 
since  the  word  "mercantile"  was  omitted 
from  the  copy  which  the  Senate  finally  voted 
on,  it  was  not  the  bill  which  had  been  passed 
by  the  house.  This  contention,  we  think,  is 
unsound.  The  word  "mercantile"  was  in  the 
bill  when  the  Senate  concurred  in  the  House 
amendments  and  the  vote  concurring  in  those 
amendments  completed  the  passage  of  the  bill. 
The  provision  of  the  Constitution  to  the  effect 
that  "no  bill  shall  become  a  law  unless  on  its 
final  passage  the  vote  be  taken  by  yeas  and 
nays"  does  not  apply  to  a  vote  of  the  house 
which  originated  the  bill  when  concurring  in 
amendments  of  the  other  house.  State  v. 
Corbett,  61  Ark.  227,  82  S.  W.  686;  Mechan- 
ics' Bldg.  etc.  Assoc  v.  Coffman,  110  Ark. 
269,  162  S.  W.  1090;  Hull  v.  Miller,  4  Neb. 
503;  McCulloch  v.  SUte,  11  Ind.  424. 
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The  case  of  Hull  v.  Miller,  supra,  was 
referred  to  with  approval  by  this  court  in 
the  Corbett  case,  and  it  is  identical  in  this 
respect  with  the  case  now  before  us,  and  was 
decided  under  a  similar  provision  in  the 
State  Constitution.  The  only  difference  in  the 
cases  is  that  in  the  Nebraska  case  the  jour- 
nal of  the  Senate  (the  bill  having  originated 
in  the  Senate)  showed  nothing  further  after 
the  return  of  the  bill  from  the  House  except 
that  the  amendments  of  the  House  to  the 
bill  were  adopted  showing  by  what  majority 
or  in  what  manner  the  vote  was  taken.  The 
Supreme  Court  of  Nebraska  held  that  that 
that  was  sufficient,  and  that  tlie  bill  liad  been 
legally  passed,  notwithstanding  the  fact  that 
the  concurrence  of  the  Senate  in  [277]  the 
House  amendments  had  not  been  obtained  by 
a  yea  and  nay  vote. 

(2)  It  was  proper  and  orderly  for  the 
amendments  concurred  in  to  be  formally  in- 
corporated in  the  bill  by  engrossment  under 
the  supervision  of  the  committee  of  the  Senate 
and  in  accordance  with  the  rules,  but  the 
additional  vote  thereafter  was  supererogatory, 
for  the  simple  reason  that  the  concurrence 
in  the  amendments  completed  the  passage  of 
the  bill.  A  mistake  made  by  the  committee  . 
in  the  engrossment  of  the  bill  did  not  affect 
its  validity  and  could  be  corrected  at  any 
time  before  the  bill  was  finally  signed  by 
the  presiding  officer  and  approved  by  the 
Governor  as  enrolled. 

The  conclusion  reached  by  the  court  is  that 
the  statute  was  duly  enacted  and  that  no 
constitutional  requirement  was  omitted  dur- 
ing its  passage  through  the  two  houses. 

This  case  was  submitted  in  October,  1015. 
We  were  advised  that  a  similar  statute  en- 
acted by  the  Legislature  of  the  State  of 
Oregon  and  upheld  by  the  Supreme  Court 
of  that  State,  Stettler  v.  O'Hara,  69  Ore.  519, 
139  Pac.  743,  Ann.  Cas.  1916A  217,  L.R.A. 
1917C  944,  was  then  under  consideration  on 
writ  of  error  by  the  Supreme  Court  of  the 
United  States.  We  decided  to  await  the  de- 
cision of  the  court  in  that  case.  It  has  only 
been  recently  decided  and  the  decision  of  the 
Supreme  Court  of  Oregon  was  affirmed  with- 
out a  written  opinion  of  the  court  because 
one  member  of  the  court  was  disqualified  and 
the  others  were  evenly  divided  on  the  ques- 
tion. 

(3)  The  constitutionality  of  the  statute  is 
attacked  on  the  ground  that  the  act  violates 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  by  interfering  with 
the  right  of  contract  of  both  employer  and 
employee.  As  early  as  1876,  the  Supreme 
Court  of  the  State  of  Massachusetts  upheld 
the  validity  of  the  law  prohibiting  the  em- 
ployment of  minors  under  the  age  of  eighteen 
years  and  woman  in  manufacturing  establish-, 
ments  more  than  a  certain  number  of  hours 
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per  day  or  week.  There,  as  here,  the  validity 
of  the  act  was  attacked  on  the  ground  that 
it  [278]  interfered  with  the  liberty  of  con- 
tract of  both  employer  and  employee.  Com. 
V.  Hamilton  Mfg.  Ck).  120  Mass.  383.  Since 
then  statutes  regulating  and  limiting  the 
hours  of  labor  of  women  and  discriminating  in 
their  favor  in  that  regard  have  been  passed  in 
twenty-seven  States  and  have  been  generally 
sustained  by  the  State  courts  of  last  resort 
and  by  the  Supreme  Court  of  the  United 
States.  Bitchie  v.  Wayman,  244  111.  609,  91 
N.  E.  695,  27  L.R.A.(N.S.)  994;  People  v. 
Elerding,  254  111.  579,  98  N.  E.  982,  40  L.R.A. 
(N.S.)  893;  Muller  v.  Oregon,  208  U.  S. 
412,  13  Ann.  Cas.  957,  28  S.  Ct  324,  62  U.  S. 
(L.  ed.)  551;  Withey  v.  Bloem,  163  Mich. 
419,  128  N.  W.  913,  and  case  note,  36  L.R.A. 
(N.S.)  628.  In  that  case  reference  to  the 
earlier  case  notes  on  the  question  are  made. 
In  re  Wong  Wing,  167  Cal.  109,  61  L.R.A. 
(N.S.)  361  and  note;  State  v.  Bunting,  71 
Ore.  259,  139  Pac.  731,  Ann.  Cas.  1916C 
1003,  L.R.A.1917C  1162,  and  case  note,  in 
which  earlier  case  notes  are  referred  to. 
Among  them  is  the  case  of  Riley  v.  Massa- 
chusetts, 232  U.  S.  671,  34  S.  Ct.  469,  68 
U.  S.  (L.  ed.)  788,  in  which  the  Supreme 
Court  of  the  United  States  affirmed  a  decision 
of  the  Supreme  Court  of  the  State  of  Massa- 
chusetts to  the  effect  that  a  State  statute 
limiting  the  hours  of  labor  in  factories  for 
women,  if  otherwise  valid,  is  not  unconstitu- 
tional as  depriving  the  employer  and  the  em- 
ployee of  property  without  due  process  of 
law  by  limiting  the  right  to  buy  and  sell 
labor  and  infringing  the  liberty  of  contract 
in  that  respect. 

In  People  v.  Charles  Schweinder  Press,  214 
N.  Y.  395,  108  N.  E.  639,  Ann.  Cas.  1916D 
1059,  L.R.A.1918A  1124,  the  New  York 
Court  of  Appeals  upheld  a  statute  prohibiting 
women  from  working  at  night  in  factories 
and  held  that  the  statute  was  constitutional 
as  a  police  regulation  in  the  interest  of 
public  health  and  the  general  welfare  of  the 
people.  The  court  said:  "Protection  of  the 
health  of  women  is  a  subject  of  special  con- 
cern to  the  State.  However  confident  a  great 
number  of  people  may  be  that  in  many  spheres 
of  activity,  including  that  of  the  administra- 
tion of  government »  woman  is  the  full  equal 
of  man.  no  one  doubts  that  as  regards  bodily 
strength  and  endurance  she  is  inferior  and 
that '  her  health  in  the  field  of  physical 
[279]  labor  must  be  specially  guarded  by  the 
State  if  it  is  to  be  preserved,  and  if  she  is  to 
continue  successfully  and  healthfully  to  dis- 
charge the  duties  which  nature  has  imposed 
upon  her.  This  proposition  is  fully  recognized 
and  stated  in  Muller  v.  Oregon,  208  U.  8. 
412,  421,  28  S.  Ct.  324,  52  U.  S.  <L.  ed.) 
551,  13  Ann.  Cas.  957,  where  it  was  said: 
"That  woman's  physical   structure   and  the 


performance  of  maternal  functions  place  her 
at  a  disadvantage  in  the  struggle  for  8ub> 
sistence  is  obvious.  This  is  especially  true 
when  burdens  of  motherhood  are  upon  her. 
Even  when  they  are  not,  by  abundant  testi- 
mony of  the  medical  fraternity  continuanoe 
for  a  long  time  on  her  feet  at  work,  repeating 
this  from  day  to  day,  tends  to  injurious  effects 
upon  the  body,  and  as  healthy  mothers  are 
essential  to  vigorous  offspring,  the  physical 
well-being  of  women  becomes  an  object  of 
public  interest  and  care  in  order  to  preserve 
the  strength  and  vigor  of  the  race.  .  .  . 
Differentiated  by  these  matters  from  the  other 
sex,  she  is  properly  placed  in  a  class  by  her- 
self, and  legislation  designed  for  her  protec- 
tion may  be  sustained,  even  when  like  legis- 
lation is  not  necessary  for  men  and  could 
not  be  sustained."  In  t^eople  v.  Case,  163 
Mich.  98,  116  N.  W.  668,  18  L.R.A.(N.S.) 
667,  it  was  held  that  a  municipal  ordinance 
prohibiting  keepers  of  saloons  where  intoxi- 
cating liquors  are  sold  from  permitting 
women  to  be  in  or  about  their  places  of 
business  and  from  selling  intoxicants  to  them 
is  not  an  unconstitutional  discrimination 
against  women,  nor  does  it  deprive  them  of 
their  equal  rights,  privileges  and  immunities 
under  the  Constitution. 

In  the  case  note  it  was  recognised  that  the 
power  to  exclude  women  from  saloons  or  em- 
ployment therein  is  but  one  phase  of  the 
broader  question  of  the  constitutionality  of 
discrimination  against  women  in  police  regu- 
lations and  it  was  said  that  the  constitution- 
ality of  the  statutes  excluding  women  from 
employment  in  saloons  or  other  places  where 
intoxicant  liquors  are  sold  has  been  almost 
universally  sustained.     Judge  Cooley  says: 

"Some  employments  .  .  .  may  be  ad- 
missible for  males  and  improper  for  females, 
and  regulations  recognizing  [280]  the  im- 
propriety and  forbidding  women  engaging  in 
them  would  be  open  to  no  reasonable  objec- 
tion." Cooley  on  Constitutional  Limitation 
(7  ed.),  p.  889.  (Note— See  60  Am.  Rep. 
636,  for  page  and  edition.) 

Statutes  similar  to  the  one  under  considera- 
tion have  been  enacted  in  at  least  nine  other 
States.  It  is  true  that  it  has  been  often  held 
by  the  Supreme  Court  of  the  United  States 
that  the  general  right  to  contract  is  pro- 
tected by  the  Fourteenth  Amendment  to  the 
Constitution;  yet  is  equally  well  settled  that 
this  liberty  is  not  absolute,  but  that  a  State 
may  in  the  exercise  of  its  police  power  prevent 
the  individual  from  making  certain  kinds  of 
contracts.  In  Williams  v.  State,  86  Ark. 
464,  108  S.  W.  838,  122  Am.  St.  Rep.  47,  26 
L.R.A.(N.S.)  482,  this  court,  admitting  that 
the  police  power  of  the  State  is  incapable 
of  precise  definition  after  quoting  from  two 
.  decisions  of  the  Supreme  Court  of  the  United 
States  on  the  question,  said:     'These  eases 
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are  cited  to  show  that  the  exercise  of  the 
police  power  is  not  limited  to  regulations  to 
promote  the  public  health,  morals  or  safety, 
and  that  it  may  be  so  extended  to  such  regu- 
lations as  will  promote  the  public  conveni- 
ence and  general  prosperity/'  In  Chicago  v. 
Bowman  Dairy  Ck>.  234  111.  294,  14  Ann. 
Gas.  700,  84  N.  E.  913,  17  L.R.A.(N.S.)  684, 
it  was  said:  "The  police  power  is  said  to  be 
an  attribute  of  sovereignity,  and  to  exist  with- 
out any  reservation  in  the  Constitution,  and 
to  be  founded  upon  the  duty  of  the  State  to 
protect  its  citizens  and  to  provide  the  safety 
and  good  order  of  society." 

In  Otis  V.  Parker,  187  U.  S.  606,  23  S.  Ct. 
168,  47  U.  S.  (L.  ed.)  323,  Mr.  Justice  Holmes 
said:  "While  the  courts  must  exercise  a 
judgment  of  their  own,  it  by  no  means  is 
true  that  every  law  is  void  which  may  seem 
to  the  judges  who  pass  upon  it  excessive, 
unsuited  to  its  ostensible  end,  or  based  upon 
conceptions  of  morality  with  which  they  dis- 
agree. Considerable  latitude  must  be  al- 
lowed for  differences  of  view  as  well  as  for 
possible  peculiar  conditions  which  this  court 
can  know  but  imperfectly,  if  at  all.  Otherwise 
a  Constitution,  instead  of  embodying  only  rel- 
atively fundamental  rules  of  right,  as  gener- 
ally understood  by  all  English  speaking  com- 
munities, would  become  the  partisan  of  a 
particular  set  of  [281]  ethical  or  economical 
opinions  which  by  no  means  are  held  semper 
uhique  et  ab  omnibus" 

It  is  a  matter  of  common  knowledge  of 
which  we  take  judicial  notice  that  conditions 
have  arisen  with  reference  to  the  employment 
of  women  which  has  made  it  necessary  for 
many  of  the  States  to  appoint  commissions 
to  make  a  detailed  investigation  of  the  sub- 
ject of  women's  work  and  their  wages.  Many 
voluntary  societies  have  made  this  question 
the  subject  of  careful  investigation.  Medical 
societies  and  scientists  have  studied  the  sub- 
ject and  have  collected  carefully  prepared 
data  upon  which  they  have  prepared  written 
opinions.  It  has  been  the  concensus  of  opin- 
ion of  all  these  societies,  medical  and  other 
scientific  experts  that  inadequate  wages  tend 
to  impair  the  health  of  women  in  all  cases 
and  in  some  cases  to  injuriously  affect  their 
morals.  Indeed,  it  is  a  matter  of  common 
knowledge  that  if  women  are  paid  inadequate 
wages  so  that  they  are  not  able  to  purchase 
sufficient  food  to  properly  nourish  their 
bodies,  this  will  as  certainly  impair  their 
health  as  overwork.  It  is  certain  that  if 
their  wages  are  not  sufficient  to  purchase 
proper  nourishment  for  their  bodies,  the  de- 
ficiency must  be  supplied  by  some  one  else 
or  by  the  public,  if  they  are  to  keep  their 
normal  strength  and  health.  The  investiga- 
tions above  referred  to  show  that  it  has  be- 
come absolutely  necessary  for  many  women 
to  work  to  sustain  themselves  and  that  they 
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have  no  one  to  assist  them.  The  strength, 
intelligence  and  virtue  of  each  generation 
depends  to  a  great  extent  upon  the  mothers. 
Therefore,  the  health  and  morals  of  the 
women  are  a  matter  of  grave  concern  to  the 
public  and  consequently  to  the  State  itself. 

The  members  of  the  Legislature  come  from 
every  county  in  the  State.  The  presumption 
is  that  it  passed  the  statute  to  meet  a  con- 
dition which  it  found  to  exist  and  to  remedy 
the  evil  caused  thereby.  On  this  question, 
Judge  Cooley  says: 

"Whether  a  statute  is  constitutional  or 
not  is  always  a  question  of  power;  that  is, 
a  question  whether  the  Legislature  in  the 
particular  case,  in  respect  to  the  subject  [282] 
matter  of  the  act,  the  manner  in  which  its 
object  is  to  be  accomplished  and  the  mode 
of  enacting  it  has  kept  within  the  constitu- 
tional limits  and  observed  the  constitutional 
conditions.  In  any  case,  in  which  this  ques- 
tion is  answered  in  the  affirmative  the  courts 
are  not  at  liberty  to  inquire  into  the  proper 
exercise  of  the  power.  They  must  assume  that 
legislative  discretion  has  been  properly  ex- 
ercised.   Cooley,  Const.  Lim.  <7  ed.),  p.  257. 

As  said  in  Stettler  v.  O'Hara,  supra,  we 
believe  that  every  argument  put  forward  to 
sustain  the  maximum  hours  law  or  the  re- 
striction of  places  where  women  work  applies 
equally  in  favor  of  the  minimum  wage  law 
as  also  being  within  the  police  power  of  the 
State  and  as  a  regulation  tending  to  guard 
the  public  morals  and  the  public  health. 

Of  course,  the  Legislature  could  not  fix  an 
unreasonable  or  arbitrary  minimum  wage  but 
it  must  be  fair  and  reasonable.  It  has  been 
said  that  as  to  what  is  fair  and  reasonable 
there  is  no  standard  more  appropriate  than 
"the  normal*  needs  of  the  average  employee, 
regarded  as  a  human  being  living  in  a  civil- 
ized community." 

It  follows  that  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  further 
proceedings  according  to  law. 

MoCuLLOCH,  O.J.  {dissenting). — The  ma- 
jority seem  to  rest  their  conclusions,  in  sus- 
taining the  validity  of  the  Women's  Minimum 
Wage  Statute,  upon  the  authority  of  two  clas- 
ses of  cases,  one  class  holding  minimum  hours 
of  labor  laws  to  be  valid,  and  the  other  hold- 
ing that  a  statute  forbidding  the  employment 
of  women  in  saloons  constitutes  a  proper  ex- 
ercise of  the  police  power.  There  can  scarcely 
remain  a  doubt  as  to  the  correctness  of  those 
cases — ^at  least  none  exists  in  my  mind. 

Society  is  interested  in  the  protection  of 
the  health  of  women,  and  laws  regulating 
their  hours  of  labor  and  the  kind  of  labor 
in  which  tiiey  may  engage,  are  valid  be- 
cause such  regulations  tend  to  the  protection 
of  health,  not  only  of  the  women  whose 
habits  of  labor  are  regulated,  but  the  whole 
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of  humanity.  The  same  may  be  said  [283] 
of  child  labor  laws.  The  hours  of  labor  of 
men  in  extra  hazardous  or  arduous  employ- 
ments may  be  regulated  by  law  because  society 
at  large  is  interested  in  the  preservation  of 
men's  safety  and  health. 

Laws  prohibiting  the  employment  of  women 
in  or  about  drinking  saloons  are  valid  for 
such  obvious  reasons  that  no  discussion  is 
necessary. 

To  these  classes  of  legislation  in  the  ex- 
ercise of  the  police  power  may  be  added 
another  class  which  regulates  not  only  the 
hours  of  labor,  but  also  the  wages  of  persons 
engaged  in  a  public  or  (/tia^i-public  service, 
and  such  laws  are  generally  held  to  be  valid 
exercises  of  power.  Consideration  for  the 
efficiency  of  the  public  service  justify  such 
laws  and  bring  them  within  the  rule  that  the 
sovereign  power  of  the  state  may  be  called  in 
to  action  for  the  promotion  of  the  public 
health,  morals  or  safety,  and  even  of  public 
convenience.  They  are  justified,  not  because 
they  especially  benefit  a  class  of  individuals, 
but  in  spite  of  it,  if  the  interests  of  the  pub- 
lic call  for  the  given  regulation. 

"To  justify  the  State  in  thus  imposing  its 
authority  in  behalf  of  the  public,"  said  the 
Supreme  Court  of  the  United  States  in  Law- 
ton  V.  Steele,  152  U.  S.  137,  14  S.  Ct.  499; 
38  U.  S.  (L.  ed.)  385,  "it  must  appear,  first, 
that  the  interests  of  the  public  generally,  as 
distinguished  from  those  of  a  particular  class, 
require  such  interference;  and,  second,  that 
the  means  are  reasonably  necessary  for  the 
accomplishment  of  the  purpose  and  not  un- 
duly oppressive  upon  individuals." 

The  statute  now  under  consideration  does 
not,  in  my  opinion,  stand  the  test  prescribed 
by  the  highest  court  in  this  country  in  the 
above  quotation.  Nor  do  the  authorities  cited 
in  the  opinion  of  the  majority  sustain  it. 

Statutes  prescribing  hours  of  labor  for 
either  women  or  men  are  valid,  when  reason- 
able, but  it  is  quite  a  different  thing  to  say 
that  the  lawmakers  may  invade  the  right 
of  contract  by  fixing  wages  for  men  or  women 
engaged  in  private  service.  There  is  no  basis 
for  such  governmental  interference.  The  Su- 
preme Court  of  the  United  States  said: 

[284]  'If,  therefore,  a  statute  purporting 
to  have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public  safety, 
has  no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the 
duty  of  the  courts  to  so  adjudge,  and  thereby 
give  effect  to  the  Constitution."  Mugler  v. 
Kansas,  123  U.  S.  623.  8  S.  Ct.  273,  31  U.  S. 
(L.  ed.)  205,  And  the  same  learned  court 
in  a  recent  case  used  the  following  language 
very  pertinent  to  the  question  now  under 
discussion : 

"The  right  of  a  person  to  sell  his  labor 
upon  such  terms  as  he  sees  proper  is,  in  its 


essence,  the  same  as  the  right  of  the  pur- 
chaser of  labor  to  prescribe  the  conditions 
upon  which  he  will  accept  such  labor  from 
the  person  offering  to  sell  it."  Coppage  t. 
Kansas,  236  U.  S.  1,  35  S.  Ct.  240,  59  U.  8. 
(L.  ed.)  441,  L.R.A.1915C  960. 

Mr.  Freund,  in  his  work  on  Police  Power 
(section  318),  says:  "The  power  to  regulate 
the  rate  of  wages,  while  freely  exercised  in 
former  times,  has  not  been  claimed  by  any 
American  State.  ...  In  principle  it  would 
make  no  difference  whether  the  rate  fixed  by 
law  were  intended  to  be  a  minimum  or  maxi- 
mum rate.  Consideration  of  health  and 
safety  which  complicate  the  question  of  hours 
or  labor  do  not  enter  into  the  question  of 
rate.  The  regulation  would  be  purely  of  an 
economic  character.  It  would  be  closely  an- 
alogous to  the  regulation  of  the  price  of 
other  commodities  or  services." 

I  challenge  the  correctness  of  the  assertion 
that  there  exists  a  discernible  relation  be- 
tween the  wages  of  women  and  their  health 
or  morals.  It  may  be  truly  said  in  a  larger 
sense  that  the  contentment  which  financial 
ease  sometimes  brings  is  conducive  to  health 
and  morality,  but,  if  so,  that  effect  is  not 
confined  to  either  of  the  sexes. 

It  is  almost  axiomatic  that  society  would 
be  better  off  if  everybody  received  greater 
remuneration  and  in  more  equal  proportion — 
in  other  words,  if  there  were  no  poor — and 
the  attainment  of  that  ideal  is  the  hope  of 
those  who  search  for  ways,  for  the  improve- 
ment of  social  conditions.  To  that  end  men 
willingly  impose  governmental  restraint  upon 
themselves.  But  unless  the  American  con- 
ception of  legal  regulation  of  personal  lib- 
erty has  [285]  changed,  and  accepted  theories 
of  constitutional  government  are  to  be  aban- 
doned, it  will  scarcely  be  urged  that  the 
price  of  labor  generally  can  or  should  be 
regulated  by  law.  The  right  to  sell  or  buy 
labor  on  his  own  terms  is  among  .the  things 
that  the  individual  has  not,  under  our 
scheme,  surrendered  to  government.  And 
women  possess  that  right  to  the  same  un- 
restricted extent  as  men.  They  stand,  in 
that  respect,  in  no  class  to  themselves. 

Wealth,  at  least  to  the  extent  that  it  af- 
fords ease  and  comfort,  is  the  goal  of  all  man- 
kind, regardless  of  sex,  and  failure  of  its 
attainment  often  brings  discontent  and  un- 
happiness,  but  I  am  willing  to  say  that 
woman's  health  or  virtue  is  dependent  upon 
financial  circumstances  so  as  to  justify  the 
State  in  attempting  to  regulate  her  wages. 
Her  virtue  is  without  price,  in  gold.  Slie  may 
become  the  victim  of  her  misplaced  affections 
and  yield  her  virtue,  but  sell  it  for  money — 
no.  When  she  falls  so  low  as  that  it  is  only 
from  the  isolated  helplessness  of  her  shame 
and   degradation. 

Nor  is  the  health  of  women,  as  a  class,  af* 
fected  more  by  poverty,  if  at  all,  than  that 
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of  men.  If  it  is,  then  men  who  are  charged 
with  the  duty  of  supporting  wives  and 
daughters  should  have  their  wages  regulated 
by  law  too  when  we  enter  upon  the  exercise 
of  that  governmental  function.  If  affluence 
is  essential  to  the  health  of  women  and  we 
determine  to  bring  it  about  by  legal  regula- 
tion of  wages,  then  there  should  be  no  distinc- 
tion made  between  the  wages  of  women  them- 
selves, and  of  the  men  who  are  called  on 
to  support  them.  I  maintain  that  neither 
one  nor  the  other  is  a  proper  subject  for 
governmental  interference,  but  that  the  ills 
and  inconvenience  of  poverty  to  which  all 
mankind,  without  distinction  of  class,  is  heir, 
must  be  corrected  by  other  means  an  through 
other  influences  and  channels.  There  are  ills 
which  will  never  be  entirely  eliminated,  for 
they  are  among  the  human  imperfections 
which  will  survive  to  some  extent  as  long 
as  earthly  time  lasts. 

The  Supreme  Court  of  the  United  States 
has  repeatedly  held  that  the  unrestricted 
right  of  an  individual  to  [286]  sell  or  buy 
labor,  unless  there  are  circumstances  which 
involve  the  public  interest,  is  a  part  of  the 
liberty  of  the  citizen  protected  by  the  Federal 
Constitution.  Butchers*  Union  Slaughter- 
House,  etc.  v.  Crescent  City  Live-Stock  Land- 
ing, etc.  Co.  Ill  U.  S.  746,  4  S.  Ct.  652;  All- 
geyer  v.  Louisiana,  165  U.  S.  678,  17  S.  Ct. 
427;  Adair  v.  U.  S.  208  U.  S.  161,  13  Ann. 
Cas.  764,  28  S.  Ct.  277,  52  U.  S.  (L.  ed.) 
436;  Smith  v.  Texas,  233  U.  S.  630,  Ann. 
Cas.  1915D  420,  34  S.  Ct.  681,  58  U.  S.  (L. 
ed.)  1129,  L.R.A.1915D  677;  Coppage  v.  Kan- 
sas, supra. 

Until  that  court,  in  a  decision  which  con- 
stitutes a  precedent,  changes  that  rule,  or 
holds  that  minimum  wage  laws  do  not  fall 
wuthin  it,  I  am  not  disposed  to  yield  my 
deliberately  formed  convictions  on  the  sub- 
ject and  uphold  a  statute  which  it  seems  to 
me  is  a  clear  invasion  of  personal  liberty  of 
action. 

The  case  of  Stettler  v.  O'Hara,  which  went 
up  to  the  Supreme  Court  of  the  United  States 
was  decided  by  an  equally  divided  court  and 
withput  a  written  opinion.  Under  the  prac- 
tice of  that  court,  as  I  understand  it,  such  a 
decision  does  not  become  a  precedent  and  it 
is  without  persuasive  force.  We  should  not 
assume  that,  merely  because  the  nonpartici- 
pating  justice  who  otherwise  would  have 
broken  the  tie  had  been  of  counsel  in  the 
case  on  the  side  which  sought  to  uphold  the 
validity  of  the  statute,  when  the  same  question 
is  again  presented  the  decision  will  be  the 
same  as  that  which  resulted  from  the  acci- 
dent of  an  equally  divided  court.  We  cannot 
foresee  when  nor  how  nor  under  what  cir- 
cumstances the  question  will  again  come 
before  that  court  for  decision  and  the  State 
courts  are  under  no  obligation  to  consider 
Ann.  Cas.  1918D. — 30. 
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the  decision  as  a  precedent  until  that  court 
so  treats  it. 

I  have  discussed  only  such  questions  eon- 
eerning  the  validity  of  the  statute  as  are  pre- 
sented in  the  briefs  of  counsel  and  discussed 
in  the  majority  opinion,  and  I  express  no 
opinion  on  other  questions  which  a  further 
analysis  of  the  statute  might  suggest. 

WooDy  J. — I  concur  in  the  reasoning  of  the 
opinion  by  the  Chief  Justice.  The  statute 
clearly  invades  the  Constitution  of  the  United 
States  and  of  our  own  State,  but  the  decision 
of  the  Supreme  Court  of  the  United  States 
construing  a  similar  statute  ia  controlling 
on  the  issue  before  [287]  us.  The  litigants 
are  entitled  to  the  benefits  of  the  law  as  de- 
clared by  that  court  on  the  subject  until  it 
holds  otherwise.  Therefore  1  concur  in  the 
judgment. 


NOTB. 

Validity   of   Statnte    Fiidng   Minimum 
Wage  Rate  for  Private  Employment. 

The  decisions  thus  far  rendered  as  to  the 
validity  of  a  statute  fixing  a  minimum  wage 
rate  for  persons  in  private  employment  have 
all  been  concerned  with  statutes  applicable 
to  the  wages  of  females.  The  recent  cases 
recognize  quite  generally  that  the  labor  con- 
ditions of  women  is  a  subject  as  to  which  the 
police  power  permits  special  and  peculiar 
regulations.  See  People  v.  Schweinler  Press, 
214  N.  Y.  395,  108  N.  E.  639,  Ann.  Cas. 
1916D  1059  and  note.  Accordingly  the  cases 
are  in  accord  in  holding  that  a  statute  dele- 
gating to  a  commission  the  power  to  fix  a 
minimum  wage  rate  for  women  contravenes 
no  constitutional  limitations  on  the  legisla- 
tive power.  W'illiams  v.  Evans  (Minn.)  165 
X.  W.  495;  Stettler  v.  O'Hara,  69  Ore.  519, 
Ann.  Cas.  1916A  217,  139  Pac.  743,  L.R.A. 
1917C  944,  affirmed  by  equally  divide<i  court 
243  U.  S.  029,  37  S.  Ct.  475,  61  U.  S.  (L.  ed.) 
937;  Simpson  v.  O'Hara,  70  Ore.  261,  141 
Pac.  158;  Larsen  v.  Rice  (Wash.)  171  Pac. 
1037.     And  see  the  reported  case. 

The  pioneer  decision  on  the  point  was 
Stettler  v.  O'Hara,  supra,  and  the  subsequent 
decisions  have  been  based  largely  thereon. 
Thus  in  Larsen  v.  Rice,  supra,  the  court  said: 
"The  reasoning  of  the  justices  of  the  Oregon 
court  writing  the  decisions  in  the  cases  ap- 
peals to  us  as  sound  and  conclusive,  and 
we  are  content  to  rest  our  judgment  on  the 
authority  of  the  cases  as  there  determined." 

In  Williams  v.  Evans,  supra,  it  was  said: 
"Bearing  these  principles  in  mind,  we  must 
determine  whether  this  statute  is  within  the 
proper  field  of  legislation.  There  is  a  notion, 
quite  general,  that  women  in  the  trades  are 
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underpaid,  that  they  are  not  paid  so  well  as 
men  are  paid  for  the  same  Bervice,  and  that 
in  fact  in  many  cases  the  pay  they  receive 
for  working  during  all  the  working  hours 
of  the  days  is  not  enough  to  meet  the  cost 
of  reasonable  living.  Public  investigations 
by  publicly  appointed  commissions  have  re- 
sulted in  findings  to  the  above  effect.  Start- 
ing with  such  facts,  there  is  opinion,  more 
or  less  widespread,  that  these  conditions  are 
dangerous  to  the  morals  of  the  workers  and 
to  the  health  of  the  workers  and  of  future 
generations  as  well.  It  is  a  strife  for  em- 
ployer and  employee  to  -secure  proper  eco- 
nomic adjustment  of  their  relations,  so  that 
each  shall  receive  a  just  share  of  the  profits 
of  their  joint  effort.  In  this  economic  strife, 
women  as  a  class  are  not  on  an  equality  with 
men.  Investigating  bodies,  both  of  men  and 
of  women,  taking  all  these  facts  into  account, 
have  urged  legislation  designed  to  assure 
to  women  an  adequate  working  wage.  The 
legislatures  of  eleven  states  have  passed 
laws  having  the  same  purpose  as  the  one 
here  assailed.  It  is  not  a  question  of  what 
we  may  ourselves  think  of  the  policy  or  the 
justification  of  such  legislation.  The  question 
is:  Is  there  any  reasonable  basis  for  legis- 
lative belief  that  the  conditions  mentioned 
exist,  that  legislation  is  necessary  to  remedy 
them,  and  that  laws  looking  to  that  end  pro- 
mote the  health,  peace,  morals,  education, 
or  good  order  of  the  people  and  are  'greatly 
and  immediately  necessary  to  the  public 
welfare'?  If  there  is  reasonable  basis  for 
such  legislative  belief,  then  the  determination 
of  the  propriety  of  such  legislation  is  a 
legislative  problem  to  be  solved  by  the  ex- 
ercise of  legislative  judgment  and  discretion." 


Testamey&taiy  Gapaeitj  <—  Delnsioas  mm 
to  RelJitiTes. 

Where  a  will  is  attacked  on  the  ground 
that  testator  was  the  victim  of  insane  delu- 
sions that  his  brothers  had  come  to  his  house 
to  poison  and  kill  him,  and  there  is  evidence 
from  which  the  testator  might  have  drawn 
such  inferences,  he  cannot  be  deemed  a  vic- 
tim of  insane  delusions,  for  his  contentions 
were  possible,  though  improbable,  and  an  in- 
struction that  evidence  of  such  delusions  can 
be  considered  merely  on  the  soundness  of  his 
mind  is  proper. 

[See  note  at  end  of  this  case.] 

Eridenoo  mm  to   Capacity  — >  Habits   of 
Testator  — >  Conduct  at  Other  Times. 

In  a  will  contest  case,  evidence  of  testa- 
tor's habits,  business  ability  and  conduct  at 
other  times  and  places  than  the  time  of  mak- 
ing the  will,  is  admissible  only  to  throw  light 
on  the  question  whether  he  was  of  unsound 
mind  at  the  time  he  executed  the  will. 

Evidence  of  Capacity  Sufficient. 

In  a  will  contest  case,  evidence  held  to  war- 
rant finding  that  at  the  time  of  the  execution 
of  the  will,  testator  was  of  sound  and  dis- 
posing mind. 

Error  to  Circuit  Court,  Lapeer  county: 
Smith,  Judge. 

.Proceeding  for  probate  of  will  of  August 
Haslick,  deceased.  James  F.  Martus  et  al., 
proponents,  and  Gottlieb  Haslick  et  al.,  con- 
testants.  Judgment  for  proponents  in  pro- 
bate court.  Judgment  afiirmed  by  Circuit 
Court.  Contestants  bring  error.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

W.  E.  Brown  and  B,  F.  Reed  for  plaintiffs 
in  error. 

Theo.  D.  Halpin  for  defendants  in  error. 


IN  BE  HASUCK'S  ESTATE. 


MABTUS  ET  AX. 


V. 


HASLICK  ET  AL. 


Michigan  Supreme  Court — March  30,  1917. 
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'WUlm  —  Undno  Inllncnco  — >  Eridenco 
Insufficient  to  Go  to  Jnry. 

The  question  of  undue  influence  should  not 
be  submitted,  where  there  is  no  evidence  of 
undue  influence  other  than  proof  that  testa- 
tor did  not  dispose  of  his  property,  as  he  in 
casual  conversation  declared  he  would. 


[433]  STEacRE,  J.— On  July  5,  1913,  August 
Haslick,  a  resident  of  Bumside  township  in 
Lapeer  county  for  many  years,  died  in  the 
city  of  Port  Huron  where  he  had  gone  to  a 
hospital  for  medical  treatment.  He  was 
then  65  years  old,  and  left  a  last  will  and 
testament,  executed  on  September  3,  1912, 
disposing  of  an  estate  consisting  largely  of 
realty,  including  400  acres  of  landjn  Burn- 
side  township,  appraised  at  between  $17,000 
[434]  and  $18,000.  He  had  never  married 
and,  as  heirs  who  would  have  inherited  his 
estate  had  he  died  intestate,  was  survived 
by  two  brothers,  Charles  and  Gottlieb,  two 
married  sisters,  Mary  Homer  and  Minnie 
Bennett,  and  the  children  of  a  deceased  sister 
named  Smith.  His  will  was  admitted  to 
probate  in  Lapeer  county  on  October  7,  1913, 
from  which  an  appeal  was  taken  to  the  cir- 
cuit court  by  the  disappointed  prospective 
heirs,  excepting  Mrs.  Homer,  where  the  con- 
test was  retried  before  a  jury,  resulting  in 
a  verdict  and  judgment  affirming  the  action 
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of  the  probate  court,  and  the  proeeedings  of 
that  trial  were  then  removed  to  this  court 
ior  review  by  writ  of  error.    . 

The  will  in  contest  is  clear  and  concise  in 
language  and  legal  form,  properly  executed 
with  two  attesting  witnesses.  Aside  from 
the  formal  parts  It  contains  four  short  par- 
agraphs. By  it  deceased  provided  for  the 
payment  of  his  just  debts  and  funeral  ex- 
penses, appointed  James  T.  Martus  of  Bum* 
side  township  executor,  gave  to  his  surviving 
brothers  and  sisters  and  the  children  of  his 
deceased  sister,  Mrs.  Smith,  $1  each,  and 
disposed  of  the  bulk  of  his  estate  as  follows: 

''4th.  I  give,  devise  and  bequeath  to  my 
sister's  children,  Kate  Homer,  Lizzie  Homer, 
John  Homer,  Fred  Homer  and  Mary  Homer, 
all  the  rest  and  residue  of  my  estate  of  every 
kind  and  nature  to  be  divided  between  them 
equally,  share  and  share  alike." 

The  grounds  urged  by  contestants  against 
the  validity  of  the  will  were  undue  influence 
And  mental  incompetency,  or  lack  of  testa- 
mentary capacity,  resulting  from  chronic 
Alcoholism,  attended  by  insane  delusions, 
vrhich  influenced  the  provisions  in  testator's 
will. 

Over  60  witnesses  were  called  upon  the 
trial  of  this  issue,  and  the  ample  record  is 
largely  devoted  to  the  habits,  characteristics, 
And  career  of  deceased,  whose  life  was  chiefly 
spent  in  Bumside  township  in  agricultural 
(435]  and  pastoral  pursuits.  He  was  bom 
in  Germany  and  when  about  8  years  of  age 
came  to  America  with  his  parents  and  then 
living  brothers  and  sisters,  the  family  set- 
tling in  Lapeer  county  a  year  later.  He  is 
described  as  somewhat  slow  in  thought  and 
apeech,  of  meager  education,  could  read  or 
write  English  little,  if  at  all,  and  signed  his 
name  in  Grerman  script  as  long  as  he  lived. 
He  accumulated  property  gradually  by  in- 
dustry and  economy,  and  became  a  prosper- 
ous farmer  in  the  community.  Mr.  Borland, 
cashier  of  a  bank  at  Imlay  City  for  33  years, 
during  most  of  which  time  he  testified  to  an 
acquaintance  with  deceased  who  did  business 
with  and  borrowed  at  the  bank,  said  of  him: 

"In  his  prime  Mr.  Haslick  was  a  strong, 
able-bodied  man;  he  was  always  a  money- 
maker and  had  about  400  acres  of  land.  I 
could  not  say  definitely  how  long  he  had 
owned  the  400  acres;  he  must  have  owned 
part  of  it  for  20  .years  and  upwards.  There 
are  no  mortgages  on  it  at  the  present  time. 
He  cleared  off  the  mortgages  some  time  ago, 
and  in  a  way  be  commenced  to  loan  out 
money  in  that  neighborhood.  I  don't  know 
of  his  losing  any  money  myself  only  in  one 
instance;  that  was  when  he  went  into  the 
threshing  machine  business.  .  .  .  After 
going  into  the  threshing  machine  business 
his  indebtedness  may  possibly  have  been  $500 
higher  than  before,  I  don't  think  any  more; 
I  never  saw  him  drink  intoxicating  liquors, 


and  never  saw  him  when  he  was  under  the 
influence  of  liquor." 

It  is  shown,  however,  that  during  hit 
mature  years  deceased  drank  more  or  less  <^ 
hrewed,  fermented,  and  distilled  beverage*. 
Be  at  times  had  all  these  in  his  cellar,  and 
was  hospitably  liberal  with  them  to  those 
who  called  upon  him.  He  particularly  kept 
on  hand  an  abundance  of  hard  cider,  which 
he  drank  freely,  and  to  the  use  of  which  he 
became  somewhat  addicted;  that  he  at  times 
drank  to  excess  and  became  intoxicated  ap- 
pears to  be  well  established,  but  even  those 
who  testify  strongest  upon  that  point  give 
him  [486]  the  credit  of  business  shrewdness, 
and  sufficient  caution  to  avoid  transacting 
business  when  disqualifled  by  overindulgence. 
While  as  a  rule  friendly  with  neighbors  and 
acquaintances,  he  lived  largely  to  himself  on 
his  own  place,  alone  or  with  employees,  and 
"bached  it"  much  of  the  time,  his  interests 
limited  to  his  farm  and  business.  He  was 
recognized  as  a  man  of  responsibility,  in- 
tegrity, and  business  ability  in  his  line  of 
activity.  He  managed  his  farms,  dealt  in 
live  stock,  bought  and  sold  commodities, 
collected  and  paid  money,  made  leases  and 
looked  after  his  business  matters  generally 
until  shortly  before  his  death.  We  think, 
however,  it  may  bo  conceded  as  fairly  in- 
ferable that  habitual  use  of  alcoholic  bever- 
ages in  later  life  seriously  affected  his  health 
and  probably  shortened  his  years.  To  what 
extent  it  impaired  his  mentality  was  a  ques- 
tion of  fact  to  which  most  of  the  testimony 
is  directed.  It  was  shown  that  his  health 
failed  and  there  was  a  marked  change  in  his 
physical  condition  during  the  last  two  years 
before  he  died. 

Contestants  claimed,  and  introduced  tes- 
timony to  the  effect,  that  deceased  drank 
regularly  and  to  excess,  ^'scuffed"  as  he 
walked,  and  became  bloated,  broken  down 
both  physically  and  mentally;  that  he  be- 
came forgetful,  irritable,  his  mind  unbal- 
anced and  possessed  of  delusions  as  to  events 
around  his  premises  and  the  conduct  of  hip 
neighbors,  amongst  others  claiming  his  broth- 
ers, Gottlieb  and  Charley,  had  threatened  and 
tried  to  kill  him.  Many  of  these  manifesta- 
tions the  narrators  conceded  occurred  when 
he  was  intoxicated,  while  others  are  not  so 
modified  or  explained. 

Proponents  admit  that  deceased's  health 
was  broken,  but  deny  that  his  mind  was 
diseased;  contend  that  he  was  yet  in  control 
of  his  mental  faculties  and  of  independent 
thought;  understood  his  failing  physical  con- 
dition, and  for  that  reason,  of  his  own  initi- 
ative, dictated  his  will  as  he  wanted  it  to 
a  competent  person  [437]  he  selected  to  pre- 
pare it,  and  then  executed  it  with  a  clear 
understanding  of  its  contents  and  purpose. 

Defendants'  numerous  assignments  of  error 
relate  to  the  admission  and  rejection  of  tes- 


468 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


timony,  refusal  of  requests,  and  charge  of 
the  court. 

The  trial  court  withdrew  the  question  of 
undue  influence  from  consideration  of  the 
jury,  holding  there  was  no  evidence  in  the 
case  to  make  that  claim  an  issue  of  fact. 
This  is  earnestly  urged  as  reversible  error. 
Counsel  do  not  point  out  by  reference  to  any 
pages  in  the  record  what  particular  evidence 
\b  relied  upon  as  raising  that  issue,  but  sug- 
gest that  the  jury  should  be  permitted  to 
theorize  under  this  proposition: 

"August  Haslick  repeatedly  told  how  he 
was  going  to  dispose  of  his  property,  and  it 
amounted  to  a  fixed  purpose.  It  took  some 
influence  to  change  that  purpose,  and  it  was 
for  the  jury  to  say  whether  it  was  an  undue 
influence  that  changed  it." 

We  have  searched  the  record  in  vain  for 
any  testimony  of  any  persuasion,  dictation, 
or  suggestion  to  deceased  on  the  part  of  any 
one  as  to  what  disposition  he  should  make 
of  his  estate.  Certain  witnesses  of  contest- 
ants testify  to  his  telling  them  that  he  would 
not  leave  anything  to  his  brothers,  to  the 
Smith  children,  or  to  Mrs.  Homer,  or  to  the 
"West  bunch,"  and  that  he  was  going  to  give 
it  to  his  sister  in  the  North,  Mrs.  Bennett. 
This  sister  left  home  when  he  was  a  child, 
and  he  had  only  seen  her  three  times  in  aO 
years  or  more,  the  last  time  many  years  be- 
fore he  died.  His  sister's  children  to  whom 
he  left  his  property  were  raised  near  and 
well  known  to  him.  It  was  also  testified 
that  he  at  one  time  declared  it  his  intention 
to  make  the  "Stewart  boys,"  who  lived  with 
and  worked  for  him  several  years,  his  "sole 
lieirs."  We  fail  to  discover  in  such  testimony 
any  evidential  facts  leading  to  a  legitimate 
inference  that  any  person  exercised  any  un- 
due influence  over  him  in  the  [438]  matter. 
It  requires  something  beyond  a  bare  theory 
as  to  whv  a  testator  did  not  make  his  will 
as  he  had  talked  of  doing  in  casual  conver- 
sation with  neighbors  to  establish  such  undue 
influence  as  is  required  to  defeat  the  execu- 
tion of  a  will.  In  re  Williams,  186  Mich.  97, 
151  N.  W.  731. 

While  the  trial  court  admitted  the  testi- 
mony offered  relative  to  deceased's  claimed 
insane  delusions  that  his  brothers  plotted 
against  him  and  had  tried  to  rob  or  kill  him, 
the  jury  was  instructed  there  was  not  suffi- 
cient proof  of  insane  delusions  relating  to  the 
brothers  to  defeat  the  will,  saying  in  part: 

"There  is  no  evidence  in  this  case  that 
Gottlieb  and  Charley  were  not  at  August 
Haslick's  house  under  circumstances  from 
which,  by  a  process  of  reasoning,  August  Has- 
lick reached  the  belief  that  they  were  there 
to  rob  or  poison  him  with  pills,  and  I,  there- 
fore, charge  you  that  you  must  not  consider 
the  evidence  as  to  what  August  Haslick  said 
about  Charley  and  Gottlieb  having  been  at  his 


house  to  rob  or  poison  him,  as  proving  au 
insane  delusion  in  regard  to  them.  The  only 
way  you  can  ccmsider  that  testimony  ie  ike 
same  you  would  other  testimony,  merely  as 
to  whether  or  not  it  has  any  bearing  upon  th« 
question  of  his  soundness  of  mind." 

Contestants  strenuously  urge  that  whether 
or  not  deceased  was  possessed  of  such  delu- 
sions as  to  his  brothers  was  an  issue  of  fact, 
under  the  abundant  evidence  upon  that  sub- 
ject, for  the  jury  to  decide  from  all  the  cir- 
cumstances shown,  and  the  withdrawal  of 
that  question  from  consideration  of  the  jury 
was   prejudicial   error  demanding   reversal. 

In  considering  this  question  it  is  to  be 
borne  in  mind  that  no  capricious  and  arbi- 
trary dislikes,  unjust  suspicions  or  prejudice 
against  relatives,  or  mistaken  beliefs  as  to 
their  feelings  and  designs  towards  him  and 
his  property,  however  visionary,  nor  belief 
of  acts  or  facts  which  have  any  evidential 
basis  constitute  in  law  insane  delusions. 

[439]  "If  there  are  any  facts,  however 
little  evidential  force  they  may  possess,  upon 
which  the  testator  may  in  reason  have  based 
his  belief,  it  will  not  be  an  insane  delusion, 
though  on  a  consideration  of  the  facts  them- 
selves his  belief  may  seem  illogical  and 
foundation  less  to  the  court;  for  a  will,  it  is 
obvious,  is  not  to  be  overturned  because  the 
testator  has  not  reasoned  correctly."  1  Un- 
derbill on  Wills,  §  94. 

The  ultimate  object  of  the  inquiry  is  wheth- 
er an  insane  delusion,  destitute  of  all  evi- 
dential support,  spontaneously  arising  in 
testator's  diseased  mind,  influenced  him  and 
operated  directly  against  his  brothers  when 
he  made  his  will.  It  was  shown  by  contest- 
ants' witnesses  that  in  the  period  of  his  full 
vigor,  more  than  once,  and  at  least  20  years 
before  his  death,  deceased  had  emphatically 
expressed  his  intention  that  his  brothers 
should  get  nothing  from  his  estate.  As  the 
years  went  by  he  was  at  times  in  trouble 
with  them  and  at  times  apparently  on  friend- 
ly terms,  but,  so  far  as  shown,  his  intention 
in  that  respect  was  steadfast.  While  the 
witnesses  are  not  in  harmony  as  to  the  exact 
language  used,  the  substance  of  the  claimed 
insane  delusions  as  to  his  brothers'  designs 
upon  his  life  and  property  seems  to  involve 
at  least  two  different  events  related  by  him, 
to  the  effect  that  his  brothers  came  to  his 
place  one  night  and  tried  to  kill  him  for  his 
money,  one  having  an  ax  and  the  other  a 
club,  and  that  they  once  came  there  to  kill 
him  for  his  money  with  some  poison  pills 
wliich  they  wanted  him  to  take,  and  he  heard 
them  whispering  or  talking  low  to  that  effect. 
The  ruling  of  the  court  that  these  beliefs  and 
assertions  did  not,  in  law,  as  the  record  stood* 
constitute  insane  delusions,  was  apparently 
upon  the  ground  that  the  related  facts  and 
acts    were   not   physically   impossible;    that 
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there  was  Bome,  though  perhaps  remote  and 
inadequate,  basis  for  the  belief,  and  contest- 
ants failed  to  introduce  any  proof  of  the 
nonexistence  of  the  facts  stated  by  testator 
as  to  and  [440]  out  of  which  the  claimed 
delusions  arose.  As  bearing  upon  his  delu- 
sion that  his  brothers  once  came  to  his  place 
in  the  night  to  kill  him,  it  was  related  by  a 
witness  of  mature  years  named  Henry  Kraick 
who  had  known  deceased  over  35  years,  that 
nearly  that  long  ago,  when  only  a  boy,  he 
worked  for  him,  and  while  there  slept  in  the 
bam;  that  he  was  awakened  one  night  by  a 
noise  and  deceased  ''hollering,"  as  he  thought, 
and  going  to  the  door  saw  two  men,  whom 
he  recognized  by  their  voices  as  the  brothers, 
in  conflict  with  and  pounding  deceased,  one 
telling  the  other  to  pick  up  a  club  and  finish 
him;  that  deceased  crawled  in  later  badly 
hurt  with  Wounds  on  his  head  which  left 
acars  along  the  side,  and  later  had  his  broth- 
ers arrested  and  tried  for  the  offense.  A 
witness  named  Mcintosh,  called  by  contest- 
ants, who  testified  to  deceased  telling  him 
of  the  brothers  trying  to  poison  him,  said  on 
cross-examination : 

"Eighteen  or  twenty-five  years  ago  he  told 
me  about  some  trouble  he  had  with  his  broth- 
ers. I  cut  his  hair  and  saw  some  scars,  and 
asked  him  how  he  got  them." 

Permitted  against  objection  to  answer  the 
question,  "What  did  he  tell  you?"  witness 
replied  "He  said  Gottlieb  and  Charley." 

Contestants'  testimony  showed  that  the  tes- 
tator stated  place,  facts,  and  circumstances 
of  his  brothers'  attempts  to  kill  him,  which 
it  is  asserted  were  delusions,  "without  any 
cause  or  reasons  therefor;"  but  it  was  in- 
cumbent upon  contestants,  who  introduced 
evidence  of  testator's  unqualified  statements 
of  their  guilt  and  the  circumstances,  to  show 
further  that  the  brothers  were  not  at  testa- 
tor's home  for  the  purposes  claimed,  and  that 
there  were  no  facts  from  which  he  could,  by 
any  process  of  reasoning,  however  faulty,  ar- 
rive at  his  declared  conclusions  as  to  their 
acts  and  sinister  purpose.  The  nonexistence 
of  the  facts  he  believed  to  exist  must  be  es- 
tablished before  any  presumption  [441]  of 
insane  delusions  or  conclusion  of  insanity  can 
be  drawn.  In  their  original  brief  counsel 
say: 

"The  law  presumes  them  [the  brothers]  to- 
be  innocent  of  a  crime  or  any  presumpticm  of 
crime,  or  any  intention  to  commit  crime> 
until  some  afiBrmattve  evidence  is  produced 
to  establish  this  fact,  and  they  had  the  right 
to  rest  upon  such  presumption^" 

And  it  is  said  in  their  supplemental  brief: 

"While  we  claim  all  the  benefit  of  the  pre- 
sumption, we  do  not  rely  upon  it  entirely. 
.  .  .  If  the  brothers  are  entitled  to  the 
benefit  of  the  presumption  of  innocence,  it 
was  not  necessary  that  they  should  take  the 


witness  stand  and  testify  that  they  were  not 
at  testator's  house  to  kill  or  poison  him  for 
his  money.  If  they  did  so  testify,  it  would 
only  be  adding  the  weight  of  their  testimony 
to  the  presumption"  (citing  in  support  of 
the  presumption  O'Dell  v.  Goff,  153  Mich. 
643,  117  N.  W.  59). 

In  the  case  cited  the  insafte  delusion  of  tes- 
tator was  the  illegitimacy  of  his  children, 
and  the  court  said  that  in  the  absence  of  tes- 
timony a  presumption  of  the  mother's  chasti- 
ty obtained,  but  the  court  also  said  contestant 
must  go  further  and  prove  that  the  testator's 
belief  that  his  mother  lacked  chastity  was 
an  insane  delusion.  Actual  or  presumed  in- 
nocence of  the  party  in  relation  to  whom  the 
delusion  is  claimed  does  not  preclude  a  sane 
and  honest  belief  to  the  contrary  for  which 
there  is  any  evidential  support,  however 
faulty  and  insufiicient.  The  court  did  not 
strike  out  this  testimony,  but  allowed  it  to 
remain  in  the  case  to  be  considered  by  the 
jury  in  connection  with  the  rest  of  the  evi- 
dence for  whatever  bearing  it  might  have  up- 
on the  question  of  testator's  soundness  of 
mind,  rightly  instructing  them  that  it  did  not, 
as  a  matter  of  law,  compass  all  the  essential 
elements  of  an  insane  delusion,  and  the  jury 
could  not  so  find. 

It  was  conceded  that  as  the  law  then  stood 
(since  changed  by  the  judicature  act  [Act 
No.  314,  Pub.  Acts  [442]  1915 ;  3  Comp.  Laws 
1915,  §  12004  et  seq.])  the  burden  of  proof 
as  to  mental  competency  at  the  time  the  will 
was  executed  rested  upon  proponents,  and  the 
court  BO  instructed  the  jury  in  a  charge  fair- 
ly and  sufficiently,  as  we  think,  explaining 
the  ultimate  issue  of  fact  for  their  determi- 
nation and  the  mental  condition  of  a  testator 
essential  to  testamentary  capacity,  and  nec- 
essary for  proponents  to  affirmatively  estab- 
lish in  order  to  sustain  the  will.  The  case 
was  essentially  one  of  facts  and,  as  is  not 
unusual  where  mental  competency  is  the  is- 
sue, much  latitude  was  allowed  in  the  range 
of  testimony.  We  are  unable  to  conclude  that 
appellants  were  unduly  restricted  as  to  any 
competent  evidence  offered,  or  that  any  re- 
versible error  appears  in  the  few  rulings 
upon  testimony  adverse  to  contestants  of 
which  complaint  was  made,  and  do  not  deem 
any  useful  purpose  would  be  served  by  re- 
viewing those  objections  at  length. 

While  proof  of  testator's  habits,  business 
ability  irrational  or  rational  conduct,  and 
physical  or  mental  condition  at  other  times 
and  places  was  competent  and  material  for 
the  light  of  such  facts  might  throw  on  wheth- 
er he  was  of  unsound  mind  or  sane  on  Sep- 
.tember  3,  1812,  the  final  test  of  this  will  is 
his  testamentary  capacity  at  the  time  he 
executed  it.  The  only  direct  witnesses  as  to 
what  he  said  and  did  on  that  occasion  and  his 
mental  ccmdition  on  that  afternoon  are  Jesse 
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Raplej,  cashier  of  the  Pioneer  Bank  of  North 
Branch,  who  drew  and  witnessed  the  will,  and 
J.  H.  Vandecar,  a  druggist  of  that  place,  who 
was  the  other  subscribing  witness.  Rapley 
was  a  member  of  the  bar,  and  at  one  time 
practiced  law,  but  had  been  cashier  of  said 
bank  for  5  years.  He  was  acquainted  with 
testator,  who  had  done  more  or  less  business 
with  the  bank  during  all  that  time,  and  some 
weeks  prior  to  the  day  in  question  had  asked 
Rapley  if  he  would  draw  his  will  for  him,  and 
received  a  favorable  answer.  [443]  On  the 
afternoon  of  September  3,  1912,  testator  went 
into  the  bank  at  about  closing  time,  and 
asked  Eapley  to  draw  up  his  will  for  him, 
to  which  Bapley  replied  that  it  was  a  little 
late,  and  he  would  prefer  to  put  it  off  until 
some  other  time.  Testator  said  he  wanted 
it  done  then,  as  he  had  had  a  bad  spell  the 
night  before,  and  thought  he  was  going  to 
die  in  the  nighttime  and  he  would  like  to 
have  the  will  drawn  then,  "so  if  anything 
happened  to  him  it  would  go  the  way  he 
wanted  it."  Rapley,  who  was  about  to  leave, 
then  consented  to  remain  and  draw  the  will 
for  him.  Asked  what  he  wanted  done  with 
his  property,  he  went  on  and  told  how  he 
wished  the  will  drawn,  stating  that  he  want- 
ed to  give  a  dollar  each  to  his  brothers  and 
sisters  and  the  Smith  children,  as  he  under- 
stood that  by  so  doing  they  could  not  get 
anything  more.  When  told  by  Rapley  that 
it  was  not  necessary  to  do  this,  although  it 
would  indicate  perhaps  more  clearly  his  wish- 
es, he  replied  that  he  understood  it  was  better 
to  put  in  the  dollar  apiece  and  wanted  it 
done.  He  gave  the  names  of  the  persons  men- 
tioned in  the  will,  some  of  whom  were  un- 
known to  Rapley,  and  stated  what  he  wanted 
to  do  or  not  do  for  them.  He  said  that  he 
wanted  James  Martus  as  executor  of  his  will 
because  he  had  lots  of  experience  in  that  line, 
and  testator  thought  he  would  do  the  busi- 
ness better  than  any  one  else  he  was  acquaint- 
ed with.  After  giving  Rapley  this  informa- 
tion, and  while  waiting  for  the  instrument 
to  be  drawn  up,  he  went  outside  and  returned 
in  about  half  an  hour,  when  Rapley  read  the 
prepared  will  to  him,  and  he  stated  that  was 
just  the  way  he  wanted  it.  The  bank  was 
then  closed  and  only  those  two  present,  so 
Rapley  telephoned  Mr.  Vandecar,  a  druggist 
near  by,  whom  testator  knew,  to  come  over 
to  the  bank  and  act  as  one  of  the  witnesses. 
Rapley  testifies  that  testator  was  sane  and 
sober,  acted  as  usual,  and  there  was  nothing 
in  his  appearance  to  indicate  that  he  had 
been  drinking  that  day. 

[444]  Vandecar,  who  had  lived  in  North 
Branch  about  30  years  and  knew  testator  well . 
in  a  business  way  for  at  least  15,  testified 
that  after  banking  hours  Mr.  Rapley  called 
him  up  by  phone  to  go  over  and  witness  a 
will.    When  he  arrived  Rapley  and  testator 


were  there,  and  Rapley  stated  that  the  paper 
which  he  held  in  his  hand  was  testator's  will, 
which  it  was  desired  that  he  should  witness; 
that  Vandecar  then  asked  testator  if  that 
was  his  will,  and  he  replied  that  Mr.  Rapley 
had  made  the  will  for  him  and  read  it  to 
him  and  he  knew  every  word  in  it;  that  he 
wanted  Mr.  Vandecar  to  sign  it  as  a  wit- 
ness, and  had  told  Mr.  Rapley  to  get  him; 
that  the  will  was  then  signed  by  testator  in 
the  presence  of  the  two  witnesses,  who  signed 
as  such  in  testator's  presence;  that  he  visited 
with'  deceased  for  perhaps  15  minutes  after 
the  will  was  signed;  that  he  talked  all  right, 
was  sober,  acted  the  same  as  usual,  and  wit- 
ness could  see  no  indication  he  had  been 
drinking,  or  there  was  anything  wrong  with 
him.  Both  these  witnesses  testified  that  in 
their  judgment  he  was  in  command  of  his 
faculties,  with  sufficient  mind  and  memory 
to  understand  and  recall  his  relations  and 
their  claims  upon  him,  what  property  he  had, 
how  he  wanted  to  dispose  of  it,  and  to  retain 
those  facts  while  dictating  his  will  without 
prompting. 

All  other  witnesses  called  by  both  parties 
either  testified  to  acts  and  events  transpir- 
ing before,  or  after,  the  will  was  executed,  or 
to  opinions  as  to  his  competency  at  that  time, 
one  or  both.  Along  that  line  there  was 
abundant  testimony  on  both  sides.  Of  opin- 
ion witnesses  over  20  neighbors  and  longtime 
acquaintances  of  testator,  farmers  and  busi- 
ness men,  some  of  whom  had  done  busin(^ss 
with  him  after  he  made  his  will,  testified 
from  personal  knowledge  of  him  that  in  their 
opinion  he  was  mentally  competent  when  he 
made  his  will,  could  remember  his  relatives 
and  their  claims,  if  any,  on  his  bounty,  knew 
what  [445]  property  he  possessed  and  what 
disposition  he  desired  to  make  of  it,  and  was 
capable  of  dictating  without  prompting  the 
terms  of  the  will  which  he  signed. 

Contestants  called  as  witnesses  seven  medi- 
cal men  who  as  experts  expressed  under  oath 
opinions  to  the  contrary,  either  in  answer  to 
hypothetical  questions  or  from  observations 
made  by  them,  chiefly  subsequent  to  the  will, 
pronouncing  him  a  victim  of  chronic  alco- 
holism and  of  unsound  mind,  not  competent 
to  understandingly  make  testamentary  dis- 
position of  his  property  on  the  date  he 
attempted  to  do  so.  We  discover  in  the 
record  but  one  other  witness  who  directly 
testified  to  an  opinion  that  he  was  not  then 
competent  to  make  and  understand  the  will 
he  signed.  The  controlling  issue  of  fact 
raised  by  the  conflicting  testimony  was  not 
obscure  to  the  ordinary  understanding.  We 
are  of  the  opinion  that  it  was  fairly  and  im- 
partially submitted  to  the  jury  with  a  correct 
and  sufficient  explanation  of  applicable  rules 
of  law  for  their  guidance  in  canvassing  the 
facts  and  deciding  the  issue  as  clearly  stated 
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to  them.  From  an  examination  of  this  record 
in  its  entirety  we  are  unable  to  conclude  that 
any  misdirection  of  the  jury  or  improper  ad- 
mission or  rejection  of  evidence  has  resulted 
in  a  miscarriage  of  justice,  or  that  any  of 
the  assigned  errors  have  so  militated  against 
a  fair  and  impartial  trial  as  to  warrant  dis- 
turbing the  result  reached  in  the  trial  court. 

The  judgment  is  affirmed. 

Kuhn,  C.  J.,  and  Stone,  Ostrander,  Bird, 
Moore,  and  Brooke,  JJ.,  concurred.  Person, 
J.,  did  not  sit. 


NOTE. 

The  reported  case  holds  that  proof  that 
a  testator  believed  that  his  brothers  were 
plotting  to  rob  or  kill  him  is  not  sufficient  to 
show  such  an  insane  delusion  as  to  indicate 
hick  of  testamentary  capacity.  Neither  a 
mere  unjust  suspicion  of  a  relative  nor  a 
belief  with  respect  to  a  relative  which  is  un- 
founded in  point  of  fact  constitutes  of  itself, 
according  to  the  view  of  the  court,  an  insane 
delusion  but  the  suspicion  or  belief  must 
be  wholly  irrational  and  must  not  arise  as 
a  conclusion  drawn  from  facts.  The  subject 
of  insane  delusions  with  respect  to  relatives 
as  affecting  testamentary  capacity  is  dis- 
cussed in  the  note  to  Dibble  v.  Currier,  Ann. 
Cas.  1916C  1. 


VIBGINIA   BAII.WAT   AND   FOWEB 

COMPANY. 

V. 


Virginia  Supreme  Court  of  Appeals — ^March 

16,  1916. 

lis  Va.  749;  8S  S.  E.  312. 


Carrlera  of  PasaeiiK«'a  ^  BequirlBS 
Deposit  of  Faro  im  Box  ^  VaUdity  of 
Rvlo. 

It  is  a  reasonable  rule  for  a  street  railroad 
to  require  its  passengers  personally  to  deposit 
the  fare  in  a  coin  and  ticket  collection  box 
before  entering  the  car  when  such  regulation 
is  intended  to  facilitate  traffic. 

[Se«  note  at  end  of  this  case.] 

aemt  of  Bvlo  —  Anreat  of  Fas- 


Under  Code  1904,  §  1294d,  providing  that 
each  conductor  and  motorman  on  cars  of  a 
street  railroad  shall  be  a  special  policeman, 
and  have  all  the  powers  of  conservators  of  the 
peace,  when  a  passenger  enters  the  car  with- 
out paying  his  fare,  and  refuses  to  deposit  it 
in  the  coin  and  ticket  collection  box  provided 


for  the  purpose,  as  required  by  the  rules  of 
the  company,  the  conductor  may  detain  him 
and  carry  him  to  the  end  of  the  line,  and 
there  turn  him  over  to  a  regular  police  officer. 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond. 

Action    by    D.    C.    O'Flaherty,    plaintiff, 
against  Virginia  Railway  and  Power   Com- 
pany,   defendant.      Judgment    for    plaintiff. 
Defendant  brings  error.    The  facts  are  stated 
in  the  opinion.     Reversed. 

Henry  W.  Anderson,  A.  B.  (hUgon  and 
TJkomas  P,  Bryan  for  plaintiff  in  error. 

Matheios  d  0\vim,  Wm,  M.  JiMtis,  M,  J, 
Fulton  and  R.  E.  Byrd  for  defendant  in  er- 
ror. 

[760]  Whittle,  J.— This  writ  of  error 
brings  to  our  attention  a  judgment  of  the 
Law  and  Equity  Court  of  the  city  of  Rich- 
mond, awarding  defendant  in  error  $500  dam* 
ages  in  an  action  for  false  imprisonment. 

By  consent  of  parties  a  jury  was  waived 
and  all  matters  of  law  and  fact  were  sub- 
mitted to  the  court.  The  trial  court's  find- 
ing of  essential  facts  discloses  this  situation: 
Plaintiff  below  boarded  a  Broad  and  Main 
street  "pay-as-you-enter**  car  of  defendant  as 
an  intended  passenger  for  transportation 
from  the  eastern  to  the  western  part  of  the 
city  of  Richmond.  There  is  a  public  regu- 
lation of  defendant  which  requires  an  in- 
tending passenger,  upon  entering  the  car, 
personally  to  put  his  fare  in  a  till  or  box 
maintained  on  the  rear  platform,  and  also 
a  rule  that  forbids  conductors,  under  any 
circumstances,  on  pain  of  dismissal,  to  ac- 
cept fares,  and  enjoins  upon  them  the  duty 
of  requiring  passengers  to  deposit  the  same 
in  the  box.  On  the  instant  occasion,  plain- 
tiff entered  the  car  without  depositing  his 
fare,  and  when  his  attention  was  called  to 
the  omission  by  the  conductor  he  tendered 
him  a  ticket,  but  refused  to  deposit  it  in 
the  box.  Thereupon,  the  conductor  insisted 
that  he  should  either  comply  with  the  rule 
or  leave  the  car;  and,  upon  his  repeated 
refusal  to  do  either,  the  conductor,  exercis- 
ing his  authority  as  a  policeman  or  conserva- 
tor of  the  public  peace,  arrested  plaintiff  and 
detained  him  on  the  car  until  it  arrived  at 
the  reservoir,  the  western  terminus  of  the  line, 
when  he  was  turned  over  to  the  city  authori- 
ties and  admitted  to  bail. 

[751]  The  trial  court,  in  its  opinion,  said: 
"The  evidence  shows  that  both  the  conductor 
and  the  motorman  exercised  their  rather  dis- 
agreeable duties  in  a  polite  and  courteous 
manner,  and-  acted  in  good  faith  and  with- 
out malice  in  what  they  did,  and  that  while 
there  was  some  controversy  between  the  plain- 
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tiff  and  the  conductor,  there  was  nothing 
in  the  nature  of  actual  disorder  upon  the 
car*  •  •  • 
The  court  correctly  held,  "that  the  rule  of 
the  defendant  requiring  a  passenger  to  de- 
posit his  fare  (or  ticket)  in  the  box  is  a  rea- 
sonable regulation,  and  one  with  which  the 
passenger  should  comply.  The  burden  imposed 
upon  the  passenger  of  stepping  back  to  the 
platform  and  personally  putting  his  fare  in 
the  box,  when  he  has  taken  his  seat  without 
doing  so,  is  very  slight,  and  taken  in  con- 
nection with  the  purposes  of  a  pay-as-you- 
enter  car,  and  with  the  necessity  of  render- 
ing strieet  car  traffic  in  crowded  cities  as 
efficient  as  practicable  for  the  general  pub- 
lic, is  not  an  unreasonable  requirement. 
.  .  .  The  rule  is  question  here  was  a  pub- 
lic regulation  of  the  company  of  which  the 
plaintiff  had  knowledge.  By  the  refusal  of 
the  plaintiff  to  pay  hia  fare  in  the  manner 
required  by  this  regulation,  he  placed  him- 
self in  default.  Upon  his  refusal  so  to  pay, 
or  to  leave  the  car,  the  company  by  its  agents, 
the  conductor  and  the  motorman,  acquired 
the  right  to  eject  him  from  the  car." 

The  authorities  fully  sustain  the  above 
statement  of  the  law. 

"It  is  well-settled  law  that  a  carrier  has 
a  right  to  make  reasonable  rules  and  regu- 
lations for  the  conduct  of  its  affairs,  and 
that  they  are  binding  upon  the  passengers  and 
the  public  dealing  with  the  carrier  when 
brought  to  their  notice.  .  .  .  The  reason- 
ableness of  the  rules  and  regulations  of  a 
railroad  company  is  a  question  of  law  ad- 
dressed to  the  court."  Norfolk,  etc.  R.  Co. 
V.  Wysor,  82  Va.  250,  at  pages  260,  261; 
Virginia,  etc.  R.  Co.  v.  Hill,  105  Va.  738, 
54  S.  E.  872,  6  L.R.A.(N.S.)  899;  Norfolk, 
etc.  R.  Co.  V.  Brame,  109  Va.  422,  430,  63 
S.  E.  1018. 

"It  is  within  the  power  of  the  company 
to  make  and  [752]  enforoe  a  reasonable  rule 
as  to  the  time,  place  and  manner  of  pay- 
ment of  fares."  Knoxville  Traction  Co.  v. 
Wilkerson,  117  Tenn.  482,  99  S.  W.  992,  9 
L.R.A.(N.S.)  579,  10  Ann.  Cas.  641,  Nellis 
on  Street  Railways   (2d  ed.)   sec.  264. 

There  are  numerous  cases  which  uphold  the 
reasonableness  of  rules  similar  to  the  one 
under  consideration  and  the  duty  of  the  pas- 
senger to  comply  with  them,  and,  upon  re- 
fusal, the  power  of  the  conductor  to  eject 
him.  Martin  v.  Rhode  Island  Co.  32  R.  I. 
102,  78  Atl.  548,  32  L.R.A.(N.S.)  695,  Ann. 
Cas.  1912C  1283;  Nye  v.  Maryville,  etc  R. 
Co.  97  Cal.  4G1,  32  Pac.  530;  Kitchen  v.  Sagi- 
naw Circuit  Judge,  cited  in  117  Mich.  254, 
75  N.  W.  466,  41  L.R.A.  817. 

The  .case  of  Elder  v.  International  R.  Co. 
68  Misc.  22,  122  N.  Y.  S.  880,  is  very  simi- 
lar in  its  facts  to  the  case  in  judgment. 
There,  as  here,  the  plaintiff,  after  some  »1- 


tercationy  "offered  to  pay  the  fare,  but  the 
conductor  stated  to  him  that  he  would  have 
to  come  back  to  the  platform  and  deposit 
the  nickel  in  the  fare  box  because  the  rules 
of  the  company  forbade  him  from  handling 
the  fare.  The  plaintiff  evidently  felt  incensed 
at  this  and  while  willing  to  pay  the  addi- 
tional fare,  refused  to  walk  back  and  put  it 
in  the  box.  He  was  ejected  without  violence. 
The  pay-as-you-enter  system  of  collecting 
street  car  fares  had  been  adopted  in  part  for 
the  purpose  of  guarding  against  the  possible 
dishonesty  of  conductors.  .  .  .  Manifest- 
ly* a-  general  rule  requiring  the  passengers 
on  entering  a  car  to  deposit  fares  in  a  box 
themselves,  is  a  reasonable  one.  Montgomery 
V.  Buffalo,  etc.  Co.  165  N.  Y..139  (58  N.  E. 
770).  Particular  circumstances  are  not  Suf- 
ficient excuse  for  noncompliance  with  a  rea- 
sonable rule.  The  passenger  is  bound  to  sub- 
mit to  it  and  the  duty  of  the  conductor  is 
to  enforce  it.  Passengers  must  know  that 
conductors  cannot  dispense  with  rules  of 
the  company  and  if  they  do  not  the  law 
charges  them  with  such  knowlodge." 

As  we  have  seen,  the  law  and  equity  court 
concedes  the  power  of  the  conductor,  in  the 
circumstances,  to  have  ejected  [753]  plain- 
tiff for  refusal  to  comply  with  the  regula- 
tion or  leave  the  car.  Yet  the  court  was  of 
opinion  that  the  arrest  of  plaintiff  was  unlaw- 
ful, and  entitled  him  to  recover  substantial 
damages.  In  that  view  we  are  unable  to 
concur. 

Clause  45  of  section  1294-d  of  the  Code  is 
as  follows:  "Each  conductor  and  motorman 
in  the  employ  of  said  company,  upon  the 
cars  of  said  company,  shall  be  a  special 
policeman,  and  have  all  the  powers  of  con- 
servators of  the  peace  while  upon  the  cars 
and  right  of  way  of  said  company  in  the  en- 
forcement of  the  provisions  of  this  act,  and 
in  the  discharge  of  his  duty  as  special  police- 
man and  in  the  enforcement  of  order  upon 
said  cars  and  said  right  of  way." 

The  construction  placed  by  the  trial  court 
on  the  powers  and  duties  of  conductors  and 
motorman  under  the  statute  is  too  restricted. 
When  plaintiff,  in  disregard  of  a  lawful  rule 
of  the  company  of  which  he  had  knowledge, 
on  request,  refused  either  to  deposit  his  fare 
in  the  box  or  leave  the  car,  the  relation  of 
carrier  and  passenger  between  the  company 
and  him  ceased,  and  he  became  an  intruder 
or  trespasser  on  the  car.  In  other  words, 
his  presence  on  the  car  was  unlawful.  And 
the  conductor,  as  a  conductor  and  conserva- 
tor of  the  peace  and  special  policeuian 
charged  with  the  enforcement  of  order  upon 
the  car,  without  fault  on  his  part,  was  con- 
fronted with  the  alternative,  either  of  ar- 
resting plaintiff  and  turning  him  over  to  the 
city  authorities,  or  forcibly  ejecting  him  from 
the  car.     Erom  the  temper  ol  plaintiff,  the 
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conductor  was  warranted  in  the  belief  that 
any  attempt  on  his  part  to  eject  him  would 
lead  to  violence  and  a  breach  of  the  peace, 
which  it  was  his  duty  to  conserve.  There- 
fore, the  conductor,  in  his  capacity  of  con- 
servator of  the  peace  and  special  policeman, 
in  a  polite  and  courteous  manner  and  in 
;rood  faith  and  without  malice,  pursued  the 
other  alternative,  and  in  so  doing  acted  with- 
in the  scope  of  his  authority  and  in  the  line 
of  his  duty  as  a  State  officer,  exercising  his 
best  judgment  in  an  emergency  for  the  ex- 
istence of  which  plaintiff  was  responsible. 

[754]  It  thus  appears  that  the  grievance 
of  which  plaintiff  complains  was  8elf-impo9ed. 
He  was  master  of  the  situation,  with  power, 
in  the  first  instance,  to  have  obviated  the 
annoyance;  and  continuously  thereafter  to 
have  relieved  it,  simply  by  complying  with 
a  reasonable  rule  which  obviously  it  was 
his  duty  to  observe.  It  is  against  the  policy 
of  the  law  and  beyond  the  competency  of 
courts  to  award  damages  to  a  plaintiff  so 
In  fault. 

For  these  reasons  the  judgment  must  be 
reversed,  and  judgment  entered  for  the  plain- 
tiff in  error,  defendant  below. 

Reversed. 
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NOTE. 

▼alidity  of  Rule  of  Canior  Bequirlnij; 
PaMOBKer  to  Pay  Faro  into  Box,  Ros- 
liter,  or  tho  Idko* 

« 

The  reported  case  which  seems  to  be  the 
only  recent  decision  on  the  subject  sustains 
the  general  rule  that  a  carreer  may  provide 
by  rule  or  r^ulation  that  fares  shall  be  paid 
by  depositing  mpney  in  a  box,  register  or 
other  like  device,  and  may  enforce  such  rule 
by  ejecting  a  passenger  who  refuses  to  com- 
ply therewith,  he  being  considered  an  intruder 
or  trespasser  on  the  car. 

It  will  be  observed  that,  under  a  section 
of  the  Virginia  code  referred  to  in  the  re- 
ported case,  conductors  and  motormen  have 
special  police  powers  in  the  enforcement  of 
such  a  rule  or  regulation,  and  may  either 
arrest  a  passenger  who  refuses  to  deposit 
his  fare,  or  may  eject  him  from  the  car. 

The  earlier  cases  discussing  the  validity  of 
a  rule  of  a  common  carrier  requiring  a  pas- 
senger to  pay  fare  into  a  box,  roister,  or 
other  like  receptacle,  are  reviewed  in  the 
note  to  Martin  v.  Rhode  Island  Co.  Ann.  Cas. 
1912G  1283. 


SATI.OR  ET  AL. 


V. 


CROOKER  ET  AI.. 


Kansas  Supreme  Court — April  8,  1916. 


97  Kan.  624;  166  Poo.  737. 


Jadements  —  Eaforcomont  acaiast 
Property  —  Limitation  to  Interest  of 
Debtor. 

Rule  followed  that  an  attaching  or  judg- 
ment creditor  cannot  subject  to  the  satisfac- 
tion of  his  claim  or  judgment  any  greater 
interest  in  property  than  that  owned  by  the 
debtor. 
Same. 

Where  a  debtor  holds  only  the  naked  legal 
title  to  property,  and  that  title  was  vested  in 
lam  only  as  a  mortgagee,  and  the  mortgage 
itself  was  unenforceable  and  void,  an  attach- 
ing or  judgment  creditor  cannot  subject  such 
property  to  the  payment  of  the  debts  or  judg- 
ment liabilities  of  the  debtor. 

Contracts  —  Validity  —  ^'Endloss  Chain** 
Contract  —  Parties  in  Pari  Dolioto. 

The  plaintiff  purchased  from  a  patent  hold- 
er of  a  crude  oil  burner  an  agency  contract  to 
sell  ''family  rights''  and  "agency  contracts." 
The  agency  contract  was  a  characteristic 
scheme  in  the  nature  of  "an  endless  chain," 
and  void  as  against  public  policy.  To  secure 
the  purchase  price  of  the  agency  contract, 
the  plaintiff  gave  the  patent  holder  a  deed 
to  some  property,  the  deed  being  intended  to 
operate  as  a  mortgage.  An  attaching  and 
judgment  creditor  of  the  patentee  sought  to 
subject  the  property  to  the  satisfaction  of 
his  claim  and  judgment  against  the  patent 
holder.  Held,  that  the  fact  that  the  plaintiff, 
in  the  origiiuil  contract,  was  in  equal  wrong 
with  the  patent  holder  will  not  prevent  a 
court -of  equity  from  granting  plaintiff  relief 
when  its  refusal  to  do  so  would  in  effect 
give  countenance,  force  and  effect  to  the  orig- 
inal illegal  contract  between  the  plaintiff  and 
the  patentee  and  carry  its  consequences  even 
further  than  the  contracting  parties  intended. 

[See  note  at  end  of  this  case.] 

Appoal  and  Error  —  Matters  Reviewed 
—  Reasoninii;  of  Trial  Court. 

Where  proper  findings  of  fact  based  upon 
the  evidence  have  been  made,  it  is  not  ordi- 
narily important  what  course  of  judicial  rea- 
soning is  announced  by  the  trial  court  in 
arriving  at  its  decision  when  the  decision 
itself  is  correct. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Labette  coun- 
ty: Clark,  Judge. 


Action .  by  J.  W.  Saylor  et  al.,  plaintiffs, 
against  Edwin  R.  Crooker  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion. 
Affibmed. 
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C.  E.  Pile,  E.  L.  Bwrton,  L.  E.  Goodrich 
and  George  F.  Burton  for  appellants. 

W.  8.  Hyatt,  PoaU  MacCaskill,  G.  E.  Coop- 
er and  John  Madden  for  appellees. 

[625]  Dawson,  J. — The  plaintiffs  brought 
this  action  to  restrain  the  defendants  from 
selling  certain  property  claimed  and  occu- 
pied by  plaintiffs  but  the  title  to  which  was 
in  the  name  of  Edwin  R.  Crooker,  a  judg- 
ment debtor  of  Thomas  H.  Murray.  Plain- 
tiffs alleged  that  the  deed  from  them  which 
had  conveyed  the  property  to  Crooker  was 
in  reality  a  mortgage  to  secure  the  payment 
of  J.  W.  Saylor's- share  of  the  purchase  price 
of  an  agency  contract  for  the  sale  of  "family 
rights"  and  "agency  contracts"  pertaining  to 
a  patented  crude  oil  burner  owned  by  Crook- 
er, and  that  the  conditions  of  the  mortgage 
obligation  had  been  discharged  and  satisfied. 

A  demurrer  to  plaintiffs'  petition  was  sus- 
tained by  the  district  court  and  on  appeal 
that  judgment  was  reversed.  (Saylor  v. 
Crooker,  89  Kan.  61,  130  Pac.  689.)  There- 
upon the  cause  was  remanded  and  tried  by 
the  court  without  a  jury,  and  extended  find- 
ings of  fact  and  conclusions  of  law  were 
made  and  a  judgment  for  plaintiffs  was  ren- 
dered. 

The  defendants  appeal,  and  the  various  er- 
rors assigned  mainly  turn  on  the  question 
as  to  the  duty  of  a  court  of  equity  when  one 
who  has  deliberately  engaged  in  an  illegal 
enterprise  seeks  relief  from  its  consequences. 

There  can  be  no  doubt  about  the  illegality 
of  the  contract  between  J.  W.  Saylor  and 
Edwin  R.  Crooker.  It  was  one  of  those 
characteristic  "endless  chain"  swindles  which 
appear  occasionally  in  various  parts  of  the 
country,  designed  to  prey  on  the  cupidity  of 
the  gullible.  This  is  what  the  trial  court 
said  about  it: 

Findings  of  Fact. 

**Tiv€lfth:  The  agency  contract  purchased 
by  said  Saylor  and  Tinder  from  Edwin  R. 
Crooker,  and  those  authorized  to  be  sold  by 
them,  thereby,  were  and  are  what  is  known 
as  'endless  chain  contracts*  by  the  terms  of 
which  said  Crooker  in  each  several  contract, 
by  whomsoever,  sold,  was  to  receive  one-half 
of  the  consideration  paid  by  the  purchaser 
for  such  contract.  Saylor  and  Tinder  were, 
by  such  contract  and  the  power  of  attorney 
attached  thereto  and  made  a  part  thereof, 
made,  constituted,  and  appointed  the  lawful 
attorneys  of  the  Little  Crator  Crude  Oil 
Burner  Company,  and  thereby  authorized  and 
required  to  sell  contracts  identical  with  the 
one  purchased  by  them,  as  well  as  'Standard' 
and  'Special'  contracts,  and  they  were  thereby 
authorized  to  sign  the  name  of  such  company 
to   [626]   all  such  contracts  as  they  might 


find  purchasers  for,  and  they  were  limited 
as  to  place  of  sale,  only  within  the  limits  of 
the  United  States,  and  were  thereby  author- 
ized to  execute  powers  of  attorney  to  sell 
said  agencies  identical  with  their  own,  and 
they  in  turn  to  execute  such  powers  of  at- 
torneys, and  so  on  without  end,  so  that  each 
purchaser  of  a  patentee  agency  contract  was 
obligated  to  sell  such  contracts  to  others, 
anywhere  within  the  limits  of  the  United 
States,  and  delegating  like  powers  and  au- 
thority to  such  others,  ad  infinitum, 

"Thirteenth:  Saylor  and  Tinder  having 
contracted  to  pay  $5000.00  for  their  agency 
contract,  by  the  terms  thereof,  they  having 
to  pay  one-half  of  the  amount  received  from 
the  sale  of  their  contracts,  to  said  Crooker, 
would  have  to  sell  two  similar  contracts  in 
order  to  get  a  return  of  their  money  thus  in- 
vested, and  the  two  to  whom  they  sold  would 
have  to  sell  four  of  such  contracts  in  order 
to  get  a  return  of  their  investment,  the  four 
would  be  compelled  to  find  purchasers  for 
eight  thereof  in  order  to  make  themselves 
whole  in  the  transaction,  ancl  to  get  away  from 
Crooker  with  ten  separate  groups  of  pur- 
chasers, the  last  group  would  have  to  sell 
1024  agency  contracts  of  a  like  kind  to  break 
even  with  their  investment,  in  such  a  deal 
none  of  the  purchasers  would  have  made  a 
cent  in  the  transactions  and  Crooker  would 
have  thus  stolen  a  sum  equal  to  $5,080,000.00, 
and  yet  there  would  have  been  but  2046  of 
the  hundred  million  people  of  the  United 
States. who  had  been  duped,  continue  the  deal 
but  two  groups  further,  or  to  twelve  away 
from  Crooker,  and  we  would  have  5118  who 
had  been  robbed,  and  Crooker  will  have  reaped 
a  harvest  of  $20,440,000.00  for  all  of  which 
neither  he  nor  any  of  said  agents  ever  gave 
one  cent's  consideration;  to  pursue  this  a 
few  groups  further,  and  the  figures  would 
become  so  enormous  that  it  would  almoat. 
stagger  one  to  contemplate  it." 

It  is  familiar  law  that  where  two  parties 
to  an  illegal  transaction  are  equally  in  the 
wrong,  neither  can  ordinarily  obtain  relief 
from  a  court  of  equity.  The  court  will  sim- 
ply leave  them  where  they  placed  themselves. 
There  are  some  qualifications  upon  that  rule, 
however,  although  it  may  not  be  necessary 
to  brings  them  to  the  fore  in  the  instant  case. 
Let  us  first  apply  this  elementary  rule  here. 
Crooker 's  deed  to  Say  lor 's  property  is  in  fact 
a  mortgage.  The  mortgage  was  given  by 
Saylor  in  payment  of  the  purchase  price  of 
an  illegal  agency  contract.  The  Saylors  are 
in  possession.  Here  the  ancient  maxim  natu- 
rally intrudes:  "In  pari  delicto  melior  est 
conditio  posHdentia"  (Where  parties  are 
equally  at  fault,  the  situation  of  the  possessor 
is  the  better  one).  Crooker  holds  only  an 
unenforceable  mortgage  on  Saylor's  property. 
Murray,  an   attaching  creditor  of  Crooker, 
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can  neither  attach,  acquire  nor  subject  to 
execution  Bale  any  greater  interest  in  the 
Saylor  property  than  [627]  Crooker.  An 
attaching  creditor  seizes  only  the  existing 
interest  of  his  debtor.  No  more.  (Hall  v. 
Terra  Cotta  Co.  97  Kan.  103,  154  Pac.  219, 
L.ILA.1916D  361  and  cases  cited.)  The  fact 
that  the  record  title  was  in  Crooker  takes  noth- 
ing from  the  certainty  of  this  proposition. 
(Harrison  v.  Andrews,  18  Kan.  535;  Holden 
T.  Garrett,  23  Kan.  98;  4  Cyc.  564;  17  Cyc 
967.) 

Viewing  this  case  from  another  angle,,  and 
again  applying  the  elementary  doctrine  that 
the  courts  will  not  aid  in  carrying  out  an  il- 
legal transaction,  is  must  be  clear  that  if  this 
attaching  creditor  of  Crooker  is  permitted 
to  seize  and  sell  Saylor's  property  to  satisfy 
Crooker's  debt  to  Murray,  there  is  in  effect  an 
active  and  positive  judicial  interference  to 
aid  in  carrying  out  to  its  completion  the 
illegal  transaction  between  Saylor  and  Crook- 
er, and  to  give  Crooker  the  full  benefit  of 
that  illegal  contract. 

Moreover,  there  is  still  another  yiew,  and 
one  well  sustained  by  the  authorities.  Equi- 
ty does  sometimes  interfere  to  relieve  one  of 
two  parties  who  are  in  pari  delicto.  It  will 
do  so  if  its  forbearance  would  result  in  a 
still  greater  offense  against  public  morals  and 
good  conscience.  This  doctrine  is  well  illus- 
trated in  the  case  of  Hobbs  v.  Boatright,  195 
Mo.  693,  93  S.  W.  934,  113  Am.  St.  Rep.  709, 
5  L.R.A.(N.S.)  906,  where  the  plaintiff  was 
permitted  to  recover  $6000  which  he  had  lost 
in  a  fake  foot  race,  although  he  himself  was 
a  party  to  a  conspiracy  to  defraud  others. 
It  was  said: 

"The  difficult  question  in  the  case  is,  upon 
which  side  of  this  controversy  should  the 
law  of  public  policy  be  applied?  Plaintiff 
schemed  with  men,  as  he  supposed,  to  de- 
fraud others;  his  only  disappointment  was 
that  the  men  with  whom  he  thought  he  was 
Kheming  had  readily  schemed  to  defraud 
him,  and  they  did  fleece  him  to  the  sum  of 
$6,000.  If  we  should  now  say  to  the-  plain- 
tiff, 'you  cannot  recover  because,  although 
you  did  not  accomplish  what  you  intended, 
yet  your  purpose  was  to  assist  those  men  to 
defraud  others,  and,  therefore,  you  are  as 
guilty  as  any  of  them,'  we  would,  by  so  say- 
ing, allow  the  gang  and  their  aiders  and  abet- 
ters to  go  free,  retain  the  booty,  and  set  their 
traps  again.  The  doctrine  that  courts  will 
not  aid  a  plaintiff  who  is  in  pari  delicto  with 
the  defendant  is  not  a  rule  of  universal  ap- 
plication, it  is  based  on  the  principle  that 
to  give  the  plaintiff  relief  in  such  case  would 
contravene  public  morals  and  impair  the 
good  of  society;  therefore  the  rule  should 
not  be  applied  in  a  case  in  which  to  withhold 
the  relief  would,  to  a  greater  extent,  offend 
poblie  morals.    To  promote  the  good  of  the 


public  is  the  highest  aim  of  the  courts  in 
the  application  of  this  doctrine.  Under  the 
head  of  exceptions  to  the  rule  in  9  Cyc.  550, 
it  is  said:  'Although  [628]  the  parties  are 
in  pari  delicto,  yet  the  court  may  interfere 
and  grant  relief  at  the  suit  of  one  of  them 
where  public  policy  requires  its  intervention, 
even  though  the  result  may  be  that  a  bene- 
fit will  be  derived  by  a  plaintiff  who  is  in 
equal  guilt  with  the  defendant.  But  here 
the  guilt  of  the  parties  is  not  considered  as 
equal  to  the  higher  right  of  the  public;  and 
the  guilty  party  to  whom  the  relief  is  grant- 
ed is  simply  the  instrument  by  which  the 
public  is  served.'  A  question  of  what  is  pub- 
lic policy  in  a  given  case  is  as  broad  as  a 
question  of  what  is  fraud  in  a  given  case,  and 
is  addressed  to  the  good  common  sense  of  the 
court."     (p.  715.) 

(See  also  the  citations  and  the  note  in 
the  foregoing  L.R.A.  report.) 

We  would  hardly  say  that  the  Saylor- 
Crooker  contract  was  as  vicious  and  immoral 
as  the  transaction  in  the  Boatright  case  just 
cited.  Its  illegality  is  more  analogous  to 
that  of  the  **Bohemian  Oats"  swindle  which 
was  perpetrated  repeatedly  over  a  wide  sec- 
tion of  the  country  thirty  years, ago.  (Ship- 
ley V.  Reasoner,  80  la.  548,  45  N.  W.  1077; 
McNamara  v.  Gargett,  68  Mich.  454,  36  N. 
W.  218,  13  Am.  St.  Rep.  355;  Shirley  v.  Ulsh, 
2  Ohio  Cir.  Ct.  401,  1  Ohio  Cir.  Dec.  654; 
Carter  v.  Lillie,  2  Ohio  Cir.  Dec.  204,  3  Ohio 
Cir.  Ct.  364.) 

In  all  these  cases,  the  parties  seeking  re- 
lief were  denied  it  because  to  do  so  would 
give  countenance  to  the  illegal  transactions. 
Here,  however,  unless  equity  interposes,  the 
mortgage  given  as  consideration  for  the  il- 
legal contract  will  be  enforced — ^aye,  more,  it 
will  be  given  all  the  potency  of  a  valid  and 
indefeasible  conveyance,  and  \he  property  will 
be  subjected  as  legitimate  assets  of  Crooker 
to  the  satisfaction  of  Crooker's  debts.  This 
would  be  carrying  the  illegal  contract  much 
much  further  than  Saylor  and  Crooker  ever 
contemplated,  and  attaching  consequences  to 
it  which  it  would  not  warrant  if  the  trans- 
action had  been  entirely  free  from  legal  in- 
firmities. In  such  a  situation,  neither  equity 
nor  good  conscience  should  hesitate  to  frus- 
trate such  result. 

In  the  trial  court's  conclusions  of  law  it 
was  assumed  that  in  our  former  decision  di- 
recting that  the  demurrer  to  the  petition  be 
overruled  we  necessarily  considered  and  de- 
termined that  the  Saylor-Crooker  contract 
was  "fair,  valid  and  binding."  Nothing  to  that 
effect  was  said  in  the  opinion,  and  by  resort- 
ing to  the  briefs  in  that  case  the  writer  finds 
that  the  question  as  to  the  legality  of  the 
contract  was  not  discussed  by  counsel  for 
either  party.  Indeed,  the  briefs  gave  not 
the  sli^test  hint  [629]  as  to  the  views  of 
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the  trial  court  on  the  illegality  of  the  Say- 
lor-Crooker  contract.  (Vol.  7,  Briefs  89  Kan. 
Files  of  State  Library.)  Very  properly, 
then,  this  court's  decision  was  confined  to 
the  proposition  which  counsel  chose  to  pre- 
sent. 

However  that  may  be,  by  a  very  diflferent 
course  of  reasoning  the  trial  court  arrived 
at  a  just  and  equitable  result,  and  its  judg- 
ment is  substantially  correct. 

The  judgment  is  affirmed. 


NOTE. 

Validity  and  EnforoeabiUty  of  ''End- 
leu  Chain"  or  "Bohemian  Qats"  Con- 
tract. 

**Endle88  Chain**  Contract, 

The  question  of  the  validity  and  enforce- 
ability of  a  so-called  ''endless  chain"  contract 
seems  to  have  arisen  generally  in  an  action 
on  a  negotiable  instrument,  executed  in  con- 
sideration of  such  a  contract.  While  for  the 
purpose  of  giving  to  such  a  contract  the  ap- 
pearance of  legality  the  seller  purports  to 
sell  an  exclusive  right  to  vend  his  device  in 
a  designated  territory,  he  in  fact  contem- 
plates the  selling  of  territory  and  inducing 
the  purchaser  to  enter  into  similar  contracts 
with  others  as  the  sole  consideration  for  the 
purchaser's  promissory  note,  thus  making  the 
right  to  sell  the  particular  device,  which  is 
often  of  little  or  no  value,  a  mere  incident 
in  the  scheme.  That  such  a  contract  is  void 
as  against  public  policy  and  the  obligations 
due  thereon  unenforceable,  seems  to  be  the 
holding  of  most  of  the  cases  wherein  the 
question  has  arisen.  Thus  it  was  said  in 
the  case  of  Twentieth  Century  Co.  v.  Quil- 
ling, 180  Wis.  318,  110  N.  W.  174:  "It 
contemplates  an  endless  chain  of  purchasers, 
or,  rather,  a  series  of  constantly  multiply- 
ing endless  chains,  with  nothing  but  fading 
rainbows  as  the  reward  of  those  who  are 
unfortunate  enough  to  become  purchasers  the 
moment  before  the  collapse  of  the  scheme. 
While  contemplating  large  gains  to  the  origi- 
nal promoters  and  early  purchasers,  it  neces- 
sarily contemplates  losses  to  the  later  pur- 
chasers ;  losses  increasing  in  number  with  the 
greater  success  of  the  scheme." 

In  accord  with  the  rule  laid  down  in  the 
reported  case,  it  was  held  in  Ozark  Bank 
v.  Hanks,  142  Mo.  App.  110,  125  S.  W.  221, 
that  a  contract  giving  the  maker  of  a  note 
an  agency  for  the  ostensible  purpose  of  sell- 
ing certain  locks  within  a  specified  territory, 
together  with  a  power  of  attorney  to  appoint 
other  agents  on  the  same  terms  and  furnish 
them  with  similar  contracts  for  a  like  purpose 
in  an  endless  chain,  was  void  as  against  pub- 


lic policy,  and  that  a  note  executed  as  an  in- 
cident to  such  an  agency  was  not  enforceable 
if  the  privilege  of  appointing  other  agents 
and  not  the  right  to  sell  the  locks  was  the 
real  consideration  therefor.  The  court  said: 
"In  ascertaining  the  meaning  of  these  eon- 
tracts,  the  subsequent  acts  of  the  parties 
tending  to  show  what  construction  the  par- 
ties themselves  put  on  these  contracts  may 
be  considered  in  case  their  meaning  is  doubt- 
ful. .  .  .  The  law  has  shown  its  considera- 
tion for  the  honest  purchaser  of  negotiable 
paper  and  has  surrounded  bona  fide  pur- 
chasers with  every  reasonable  safeguard.  The 
procuring  of  negotiable  paper  by  fraudulent 
practices — as  in  the  present  case — has  been 
carried  on  systematically  by  many  swindling 
schemes.  It  is,  of  course,  a  part  of  the  'game' 
to  market  their  fraudulent  paper,  for  without 
such  an  opportunity,  the  scheme  could  not  be 
carried  into  consummation.  The  legal 
maxim,  owveat  emptor ,  applies  as  well  to  pur- 
chasers of  negotiable  paper  as  to  the  pur- 
chaser of  any  other  species  of  property. 
Under  all  the  circumstances  in  this  case,  the 
jury  was  well  warranted  in  believing  that 
the  oflScers  of  the  plaintiff  bank  had  at  least 
sufficient  notice  to  put  them  on  guard  as  to 
the  fraudulent  scheme  and  they  were  there- 
fore duly  warned  not  to  give  any  aid,  di- 
rectly or  indirectly,  to  the  swindle  that  was 
being  perpetrated  on  their  neighbors  and  cus- 
tomers. The  law  will  not  stamp  its  approval 
upon  such  transactions,  ofiTensive  with  the 
odor  of  corruption  and  foul  with  the  taint 
of  fraud." 

Similarly  in  Hubbard  v.  Freiberger,  133 
Mich.  139,  94  N.  W.  727,  the  court  held  to 
be  void  a  contract  described  in  the  promoter's 
announcement  as  follows:  "How  to  obtain 
a  $60  Buggy  for  $3.76.  Return  this  coupon 
to  Oscar  Auton,  Gagetown,  Tuscola  county, 
Michigan,  dealer  in  buggies,  wagons,  and  ag- 
ricultural implements  of  all  kinds,  with  $15, 
for  which  he  will  deliver  to  vou  a  book  of 
four  of  these  coupons.  Sell  these  coupons 
for  $3.76  each,  thereby  getting  your  $15  back. 
Each  of  those  to  whom  you  sell  a  coupon 
sends  to  me,  purchasing  a  book  for  them- 
selves. When  your  four  coupons  have  been 
sent  in  to  me  this  way,  you  readily  see  I 
have  received  $60,  and  you  will  be  entitled 
to  $60  worth  of  merchandise  at  my  store,  and 
it  costs  you  but  $3.75  and  a  few  hours'  work 
selling  the  coupons.  The  right  to  redeem  all 
eoupons  at  any  time  is  hereby  reserved;  and. 
in  case  Oscar  Auton  shall  elect  to  redeem 
outstanding  coupons,  parties  holding  same 
shall  be  allowed  the  full  value  on  the  pur- 
chase price  of  any  article  in  my  establish- 
ment. Parties  purchasing  coupons  and  being 
unable  to  dispose  of  them  will  also  be  allowed 
face  value,  less  amount  paid  for  first  coupon, 
on  the  purchase  price  of  anything  in  my  estab- 
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lishment.  Coupons  will  not  be  redeemable 
in  any  other  manner  than  as  above  specified." 
The  court  said:  "It  is  somewhat  similar 
to  the  Bohemian  Oats  scheme,  the  workings 
of  which  are  described  in  McNamara  v.  Gar- 
gett,  68  Mich.  454,  36  N.  W.  218,  13  Am.  St. 
Rep.  355.  It  is  a  scheme  which,  upon  its  facej 
shows  that  it  cannot  be  worked  out  without 
ultimately  leaving  parties  with  these  so-called 
coupons  on  their  hands,  possessing  no  value, 
and  is  well  calculated  to  deceive  ignorant  peo- 
ple. This  engagement  of  Auton,  furnishing  as 
it  does  the  only  consideration  for  this  note,  and 
being  in  itself  against  public  policy,  is  as 
though  no  contract  existed,  and  furnishes  no 
consideration  whatever." 

In  Twentieth  Century  Co.  v.  Quilling,  130 
Wis.  318,  110  N.  W.  174,  an  action  to  recover 
on  a  promissory  note  executed  by  the  de- 
fendant in  consideration  of  such  a  contract, 
the  court  said:  "The  general  question  pre- 
sented is  whether  a  transaction  such  as  is 
alleged  in  the  proposed  amended  answer  is 
contrary  to  public  policy.  The  plaintiff  owned 
a  valid  patent  upon  a  small  device  designed 
for  use  upon  buggies  and  carriages  which 
was  of  some  utility.  It  was  perfectly  compe- 
tent for  the  plaintifT  to  sell  an  exclusive  right 
to  vend  the  device  in  a  given  county  and 
take  a  note  therefor,  and  such  note  would  be 
valid  and  enforceable  in  full  (in  the  absence 
of  fraud),  notwithstanding  the  fact  that  the 
value  of  the  right  sold  might  be  greatly  over- 
estimated. A  valid  patent  on  a  useful  arti- 
cle is  a  sufficient  consideration  for  a  note, 
though  the  patent  may  never  be  profitable. 
It  was  also  competent  for  the  plaintiff  to  agree 
witii  the  defendant  that,  in  case  defendant 
induced  others  to  purchase  county  rights  of 
sale,  he  should  receive  as  his  compensation 
a  specified  part  of  the  purchase  price  of  such 
rights  so  purchased.  Upon  its  face  the  writ-, 
ten  contract  entered  into  between  the  par- 
ties went  little,  if  any,  further  than  to  pro- 
vide for  these  two  tilings,  and,  if  the  proposed 
defense  were  based  upon  the  written  contract 
alone,  we  should  entertain  no  doubt  of  tho 
correctness  of  the  judgment.  The  written 
contract  is  similar  in  most  of  its  essential 
features  to  the  agency  contract  involved  in 
the  case  of  J.  H.  Clark  Co.  v.  Rice,  127  Wis. 
451,  7  Ann.  Cas.  505,  106  N.  W.  231.  In 
that  case,  however,  the  defendant  stood  upon 
the  written  contract,  while  in  the  present  case 
an  entirely  different  defense  was  proposed. 
By  his  amended  answer  he  proposed  to  set 
up  a  defense  substantial V  as  follows:  That 
the  written  contract,  while  containing  some 
of  the  conditions  of  the  real  arrangement 
made,,  .was  largely  a  mere  cover  executed  to 
give  appearance  of  fairness  and  legality  to 
the  arrangement;  that  neither  party  contem- 
plated that  the  right  to  sell  the  device  in 
Oatcs*  county   was   of   any   real   commercial 


value,  or  that  the  defendant  would  make  any 
effort  to  make  such  sales;  that  the  real  ar- 
rangement was  a  joint  scheme  to  make  money 
by  selling  similar  nominal  territorial  rights 
to  others  who  should  also  become  parties  to 
the  scheme  and  sell  similar  territorial  rights 
to  still  others,  and  so  on — the  idea  being  that 
the  process  should  go  on  in  constantly 
broadening  circles  as  long  as  purchasers  could 
be  found  who  were  foolish  enough  to  buy,  and 
thus  necessarily  leave  the  ultimate  pur- 
chasers with  nothing  to  show  for  their  money 
or  notes  save  the  practically  worthless  right 
to  sell  the  patented  device  in  some  backwoods 
county.  We  are  unable  to  regard  such  a  proj- 
ect as  a  legitimate  business  enterprise.  How 
large  would  be  the  number  of  purchasers  who 
would  be  induced  by  the  prospect  of  large 
returns  for  little  labor  to  join  the  scheme 
it  is  impossible  to  say  or  even  speculate. 
Each  purchaser  would  be  desirous  to  get  back 
at  least  as  much  as  he  had  invested.  In  order 
to  do  this,  the  first  purchaser  under  the  most 
favorable  circumstances  would  have  to  »eU 
rights  aggregating  $1,000,  the  second  pur- 
chaser would  have  to  sell  rights  aggregating 
$2,000,  and  thus  the  necessity  of  finding  vic- 
tims would  increase  in  geometrical  progres- 
sion until  the  purchasers  who  are  in  the  tenth 
place  from  the  original  purchasers  must,  in 
order  merely  to  reimburse  themselves,  find 
others  would  pay  more  than  half  a  million 
dollars.  Of  course,  it  is  not  likelv  that  the 
scheme  would  last  so  long  as  this,  but,  how- 
ever long  it  lasts,  it  will  infallibly  leave  a 
greater  or  less  crowd  of  dupes  at  the  end 
with  no  opportunity  to  recoup  their  losses  be- 
cause the  bubble  has  at  last  burst.  It  con- 
templates an  endless  chain  of  purchasers,  or, 
rather,  a  series  of  constantly  multiplying  end- 
less chains,  with  nothing  but  fading  rainbows 
as  the  reward  of  those  who  are  unfortunate 
enough  to  become  purchasers  the  moment  be- 
fore the  collapse  of  the  scheme.  While  con- 
templating large  gains  to  the  original  pro- 
moters and  early  purchasers,  it  necessarily 
contemplates'  losses  to  the  later  purchasers; 
losses  increasing  in  number  with  the  greater 
success  of  the  scheme.  According  to  the  alle- 
gations of  the  answer  it  was  not  an  arrange- 
ment to  sell  patent  couplings,  nor  even  an 
arrangement  to  sell  territorial  rights  in  the 
•patent,  but  an  arrangement  to  become  part- 
ners in  an  enterprise  which  under  the  form 
of  selling  territorial  rights  contemplated 
only  the  obtaining  of  easy  money  from  others 
who  were  to  be  induced  to  pay  in  their  money 
under  the  golden  prospect  of  like  recoupment 
from  still  others,  until  the  mine  was  exhaust- 
ed. Such  an  enterprise  we  regard  as  contrary 
to  public  policy  and  void.  Any  contract 
which  contemplates'  or  necessarily  involves 
the  defrauding  or  victimizing  of  third  per- 
sons as  its  ultimate  result  must  be  contra 
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bonos  mores.  Greenhood,  Pub.  Pol.  152.  In 
its  essential  features  it  is  not  to  be  distin- 
guished from  the  Bohemian  Oats  cases  or 
the  Coupon  cases,  where  similar  endless 
chains  have  been  vigorously  condemned  by 
the  courts.  .  .  .  Nor  does  it  avail  to  say 
that  the  patented  article  was  of  some  utili- 
ty and  value,  inasmuch  as  under  the  allega- 
tions of  the  proposed  answer  it  is  alleged 
that  the  right  to  sell  the  patented  couplings 
was  of  merely  nominal  commercial  value  on 
account  of  the  great  niimber  of  equally  useful 
devices  of  the  same  nature,  and  was  not  con- 
sidered in  the  transaction  except  as  a  means 
of  giving  it  an  appearance  of  validity  and 
honesty.  It  goes  without  saying  that,  if  the 
actual  agreement  between  the  parties  was 
such  as  is  in  the  amended  answer  set  forth 
and  was  an  agreement  against  public  policy, 
the  parties  cannot,  by  reducing  some  unobjec- 
tionable parts  of  it  to  writing,  prevent  the 
reception  of  parol  evidence  to  show  the 
entire  agreement,  although  it  may  be  inconsis- 
tent with  the  written  paper.  The  rule  pro- 
hibiting the  introduction  of  parol  contem- 
poraneous agreements  to  contradict  or  vary  a 
written  agreement  has  no  application  to  such 
a  sit'iation.  It  may  always  be  shown  by 
parol  that  a  written  contract  was  made  in 
furtherance  of  an  illegal  purpose  or  object.*' 

Opposed  to  the  rule  enunciated  in  the  pre- 
ceding cases  are  the  foHowing  two  decisions 
which  seem  to  be  based  on  the  ground  that 
in  tlie  absence  of  any  suggestion  that  the 
particular  patented  article  which  forms  the 
subject  of  the  contract  is  without  merit,  the 
contract  is  not  invalid : 

In  Couch  V.  Hutchinson,  2  Ala.  App.  444, 
57  So.  76,  it  appeared  in  an  action  on  a 
promissory  note  that  the  only  consideration 
alleged  to  have  been  given  for  the  note  was 
the  execution  and  delivery  to  the  defendants 
of  a  written  contract  purporting  to  confer 
on  them  certain  patent  rights.  It  was  held 
that  a  demurrer  should  have  been  sustained 
to  a  plea  that  the  contract  "constituted  a 
part  of  an  unlawful  conspiracy  to  induce  the 
public  to  purchase,  one  after  another,  in  an 
endless  chain,  similar  contracts  which  con- 
veyed to  the  purchasers  no  substantial  or 
valuable  right  or  property,  and  to  encourage 
each  purchaser  to  involve  another  in  order 
to  extricate  himself,  .  .  ,  that  the  natural 
and  inevitable  result  of  said  contract  was  to 
cause  each  person  who  purchased  a  fourth 
agency,  a  half  agency,  a  whole  agency,  or  a 
patentee  agency  to  sell  like  agencies  to  such 
persons  as  he  might  Induce  to  purchase  the 
same,  and  so  on  down  in  an  endles?  chain, 
whereby  in  the  end  the  great  bulk  of  the 
people  would  be  defrauded  and  would  receive 
nothing  for  cash  paid  or  the  notes  executed 
by  them."  The  court  said:  "It  is  also  to  be 
remembered,   in   entering  upon   such  an   in- 


quiry, that  the  burden  is  on  the  party  who 
seeks  to  put  a  restraint  upon  the  freedom 
of  contracts  to  make  it  plainly  and  obvious- 
ly clear  that  the  contract  is  against  public 
policy.  .-  .  .  We  are  of  opinion  that  ihia 
burden  has  not  been  sustained  by  the  party 
making  the  attack  upon  the  contract  brought 
into  question  in  this  case.  The  authorities 
principally,  if  not  solely,  relied  on  by  the 
counsel  for  the  appellees  to  sustain  the  rul- 
ing  on  the  demurrer  to  the  plea  above  men- 
tioned are  the  decisions  of  the  courts  of  sev- 
eral states  in  reference  to  the  notorious  'Bo- 
hemian Oats'  contracts,  which  were  the  means 
adopted  for  carrying  out  a  swindling  scheme 
w^hich  for  a  while  seems  to  have  had  quite 
a  successful  career.  .  .  .  An  analysis  of 
the  contract  a  copy  of  which  is  made  an  ex- 
hibit to  the  plea  above  referred  to  does  not 
verify  the  conclusions  in  reference  to  its  na- 
ture and  necessary  operation  which  are  ex- 
pressed by  the  pleader.  That  was  a  patent 
right  contract  by  which  the  appellees  ac- 
quired, subject  to  conditions  stated,  the  priv- 
ilege of  selling  certain  patent  churns,  made 
under  designated  letters  patent  of  the  United 
States,  and  also  a  power  of  attorney  to  sell 
on  commission  tu  others  similar  privileges, 
and  also  other  designated  classes  of  agencies 
under  the  patent.  By  provisions  in  the  con- 
tract the  rights  to  vend  the  patented  article 
and  to  grant  territorial  rights  under  the  pat- 
ent were  restricted  to  counties  not  already 
appropriated,  in  a  manner  provided  for,  by 
another  person  holding  a  similar  contract. 
The  contract  was  termed  a  'one-fourth  agen- 
cy contract,'  and  was  filled  out  on  a  form 
supplied  by  the  patentee  or  his  selling  agent. 
The  scope  of  the  other  classes  of  agencies 
authorized  to  be  disposed  of  is  not  disclosed 
by  the  provisions  of  this  contract,  but  ref- 
erence is  made  to  printed  matter  to  be  fur- 
nished by  the  patentee  for  use  in  making  the 
authorized  sales.  The  plea  does  not  hint  at 
the  existence  of  any  defect  in  the  patent,  or 
suggest  that  the  patented  article  was  without 
merit  or  even  that  it  was  worth  lees  than 
the  price  at  which  the  contract  authorized 
its  sale,  and  no  provision  of  the  contract  is 
pointed  out  which  could  be  construed  to  be 
an  invitation  or  inducement  to  do  anything 
prohibited  by  law.  The  sum  and  substance 
of  the  matter  is  that  the  plea  shows  that  the 
consideration  of  the  note  sued  on  was  a  con- 
tract by  which  the  maker  of  the  note  ac- 
quired the  right  to  vend  a  patented  article 
and  to  make  disposition  of  territorial  rights 
under  a  patent  'for  improvements  in  chums.' 
The  contract  does  not  even  obligate  him  to  do 
either  the  one  or  the  other.  It  does  not  show 
on  its  face  that  it  is  a  part  of  a  scheme  to  de- 
fraud the  public  or  any  part  of  it  or  to  do  any- 
thing else  in  contravention  of  an  established 
rule  of  law.   To  declare  that  contract  fnvalid 
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on  the  ground  suggested  it  would  be  necessary 
to  find  some  rule  of  law  against  stimulating 
or  encouraging  the  selling  of  patent  churns  or 
of  rights  under  a  patent  on  that  subject.  In 
view  of  the  age  of  the  industry,  of  the  meth- 
ods sometimes  employed  by  its  promoters, 
and  of  the  zeal  with  which  many  of  the  con- 
troversies that  have  marked  its  history  have 
been  waged,  it  may  be  supposed  that  if  there 
was  such  a  rule  of  law  it  would  have  been 
brought  to  light  in  some  former  patent  churn 
lawsuit ;  and  that  it  would  not  be  necessary  to 
refer  the  court  to  the  'Bohemian  Oats*  cases 
for  evidence  of  its  existence.  Enough  has 
been  said  to  indicate  the  grounds  of  the 
court's  conclusion  that  the  demurrer  to  plea 
3  should  have  been  sustained."  See  to  the 
same  effect  Rush  v.  Broussard  (Miss.)  30 
So.  G35. 

** Bohemian  Oats"  Contract. 

The  so-called  "Bohemian  Oats"  contract 
involves  a  sale  of  a  quantity  of  seed  oats  at 
a  highly  excessive  price,  coupled  with  an 
agreement  by  the  seller  to  sell  to  third  per- 
sons a  certain  quantity  of  the  crop  to  be 
raised  at  the  same  price  per  bushel.  Con- 
tracts of  this  nature  have  generally  been  held 
to  be  invalid  as  against  public  policy. 

Thus  in  Schmueckle  v.  Waters,  125  Ind. 
265,  25  N.  E.  ^81,  an  action  was  instituted 
on  a  promissory  note  which'  was  executed 
in  the  course  of  the  following  transaction: 
Ten  bushels  of  oats  of  the  actual  value  of 
thirtv  or  forty  cents  a  bushel  were  delivered 
bv  one  person  to  the  other,  on  an  agreement 
that  the  person  receiving  the  oats  should  ex- 
ecute his  note  for  $100,  the  person  furnishing 
the  oats  agreeing  in  turn  to  sell  twenty 
bushels  of  oats  to  be  delivered  by  the  maker 
of  the  note  at  the  price  of  $10  per  bushel, 
both  persons  presumably  having  full  knowl- 
edge of  the  actual  value  of  the  oats.  The 
court  held  that  the  contract  was  a  mere  specu- 
lative or  wagering  contract  and  character- 
ized the  transaction  as  prejudicial  to  pub- 
lic welfare  and  against  public  policy,  say- 
ing: '^There  is  no  validity  or  virtue  in  any 
contract,  unless  the  parties  between  whom  it 
is  made  have  the  power  to  appeal  to  the 
courts  of  public  justice  for  redress  in  (»ise 
of  its  violation.  A  transaction  which  in  its 
object,  operation  or  tendency  is  prejudicial 
to  the  public  welfare,  is  against  public  poli- 
cy, and  will  not  be  enforced  between  the 
parties  to  it.  It  is  abundantly  clear  that 
the  makers  of  the  note  would  not  have  given 
their  obligation  to  pay  $100  for  property 
worth  three  or  four  dollars,  except  upon  the 
consideration  that  the  company  agreed  to 
sell  twenty  bushels  of  oats  for  them  at  a 
price  which  made  it  necessary  to  find  some 
other  person  who  was  either  a  knave  or  a 


dunce,  before  the  maturity  of  their  note. 
This  ^as  plainly,  as  was  declared  on  the  face 
of  the  bond,  a  merely  speculative  or  wager- 
ing contract,  and  void  between  the  parties. 
.  .  .  If  the  note  was  obtained  by  fraud, 
it  was  equally  unenforceable  in  the  hands  of 
the  original  holder,  or  in  the  hands  of  one 
affected  with  notice  of  the  fraud." 

So  in  Merrill  v.  Packer,  80  la.  542,  45 
N.  W.  1076.  a  case  arising  out  of  a  like 
transaction,  the  court  said:  "This  contract 
is  so  out  of  the  usual  course  of  dealings  as  to 
awaken  suspicion  of  its  fairness.  Ordinarily, 
contracts  are  made  upon  the  basis  of  what 
18  believed  to  be  actual  values,  but  this  is 
confessedly  upon  the  basis  of  most  extrav- 
agant and  unreal  values.  To  carry  out 
this  contract,  eighty  bushels  of  grain  had 
to  be  sold  to  some  person  .  .  .  for  more 
than  thirty  times  their  value.  This  could 
only  be  done  by  grossly  deceiving  the  pur- 
chaser as  to  thejr  value,  or  repeating  the 
scheme  upon  which  this  contract  was  made, 
or  one  similar.  That  such  a  scheme  could 
not  be  repeated  year  after  year  is  evident,. 
so  that  in  the  end  some  person  must  be  de- 
ceived into  paying  many  times  the  value  of 
the  oats.  If  it  waa  not  intended  upon  the  part 
of  the  company  to  carry  out  the  contract, 
then  the  fraud  was  consummated  the  sooner. 
View  the  transaction  as  you  may,  and  it  dis- 
closes a  cunningly-devised  plan  to  cheat  and 
defraud.  .  .  .  Surely  a  contract  that  can- 
not be  performed  without  deception  and 
fraud  conflicts  with  the  morals  of  the  time, 
and  contravenes  the  established  interest  of 
society.  There  was  no  error  in  instructing 
the  jury  that  this  contract  is  fraudulent  and . 
void  as  between  the  original  parties  to  it.'' 

Similarly  it  was  held  in  McNamara  v. 
Gargett,  68  Mich.  454,  36  N.  W.  218,  3  Am. 
St.  Rep.  355,  that  the  carrying  out  of  such 
a  contract  "meant  the  finding  of  another 
victim,  within  one  year,  who  would  take  fifty 
bushels  of  Bohemian  oats  at  ten  dollars  per 
bushel,  upon  the  giving  to  him  of  a  contract 
to  sell  for  him,  the  next  year  after,  one  hun- 
dred bushels  at  ten  dollars  per  bushel,  and 
so  on  ad  infinitum,  and  increasing  the  num- 
ber of  bushels  to  be  sold  each  year,  in  geo- 
metrical progression;  and  from  this  contract 
alone,  on  the  tenth  year,  the  enormous 
amount  of  the  sale  must  be  25,600  bushels 
at  $10  per  bushel,  if  this  contract  is  carried 
out."  The  court  added:  "The  court  cannot 
shut  its  eyes  to  the  fact  that  this  is  only 
one  of  the  thousands  of  similar  contracts 
made  within  this  state  within  the  last  few 
years,  and  that  the  unwary,  unsuspecting, 
and  too  credulous  farmers  have  been  made 
the  victims  of  sharpers  and  swindlers,  who, 
by  their  seductive  arts  have  worked  upon  the 
natural  love  of  gain  which  most  men  pos- 
,8ees,  and  thus  reaped  a  rich  harvest  from 
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those  whom  the  law  should  protect.  The  very 
scheme  itself  bears  evidence  upon  itsT  face 
that  it  is  a  fraud  and  a  snare,  and  yet  so 
cunningly  devised  that,  in  the  hands  of  a 
sharp,  shrewd,  and  designing  man,  hundreds 
of  the  unwary  have  been  defrauded;  and  the 
courts  should  set  their  seal  of  condemnation 
upon  it,  and  pronounce  it,  as  it  is,  a  con- 
tract void  on  the  ground  of  public  policy." 

The  court  in  the  case  last  cited  also  held 
that  the  agreement  was  a  gambling  contract, 
and  that  the  purchaser  of  the  note  executed 
in  consideration  of  the  contract  took  it  sub- 
ject to  all  equities  in  favor  of  the  maker 
arising  out  of  the  contract.  To  the  same 
elTect  see  Shipley  v.  Reasoner,  80  la.  548,  45 
N.  VV.  1077;  Davis  v.  Seeley,  71  Mich.  209, 
38  N.  W.  901;  Sutton  v.  Beckwith,  U8  Mich. 
303,  36  N.  W.  79,  13  Am.  St.  Rep.  344;  Car- 
ter  V.  Lillie,  2  Ohio  Cir.  Dec.  204,  3  Ohio 
Cir.  Ct.  364;  Shirey  v.  Ulsh,  1  Ohio  Cir.  Dec. 
554,  2  Ohio  Cir.  Ct.  401;  Bonisteel  v.  Say- 
lor,  17  Ont.  App.  505.  Compare  Matson  v. 
Blossom,  50  Hun  600,  2  N.  Y.  S.  551  mem. 

**The  true  nature  of  such  contracts  is 
.  .  .  so  generally  known,  that  we  are  of 
opinion  it  may  be  fairly  presumed  that 
botli  parties  understood  this  contract  to  be 
against  public  policy,  fraudulent  and  void. 
The  case  is  therefore  to  be  disposed  of  upon 
the  principle  stated  in  our  opinion  in  the 
case  of  Shirey  v.  Ulsh  (supra). 
The  parties  being  in  pari  delicto,  the  law 
will  leave  them  where  it  finds  them,  and  will 
neither  enforce  the  collection  of  a  note  given 
for  such  a  consideration,  nor  allow  the  recov- 
ery  oi  damages  as  sustained  by  the  breach 
.of  such  an  agreement."  Cowell  v.  Harris, 
1  Ohio  Cir.  Dec.  556,  2  Ohio  Cir.  Ct.  404. 


MORSE 

V. 

MODERN  WOODMEN  OF  AMERICA. 

Wisconsin  Supreme  Court — October  23,  1917. 
166  Wi8.  194;  164  JV,  W,  829. 


Cliarities  »  Iiiability  for  Tort  of  Agent 
—  Insnrance  Order  as  Charity. 

Where,  though  a  fraternal  order  has  so- 
cial, benevolent,  and  charitable  features,  it  is 
essentially,  so  far  as  its  head  camp  is  con- 
cerned, an  insurance  corporation  conducted 
on  the  assessment  plan,  and  it  has  a  benefit 
fund,  out  of  which  death  claims  are  to  be 
paid,  and  a  general  fund,  which  may  be  used 
for  other  purposes,  and  out  of  which  hun- 
dreds  of   thousands  of   dollars   are  paid   in 


combating  an  effort  on  the  part  of  a  portion 
of  the  members  to  secure  the  repeal  of  legis- 
lation raising  the  premium  rates  it  is  not 
immune  from  liability  for  a  libel  circulated 
by  its  ofBcers  and  agents  in  combating  such 
effort,  on  the  ground  that  its  funds  are  trust 
funds. 

[See  note  at  end  of  this  case.] 

Corporations  ^  Idability  for  IdbeL 

A  corporation  is  liable  for  the  torts  of  its 
agents,  within  the  scope  of  their  employment, 
and  in  furtherance  of  the  corporate  business; 
and  this  includes  libel. 

[See  note  at  end  of  this  case.] 

Libel  and  Slander  —  Joint  Libel  —  Na- 
ture of  Liability. 

If  a  libel  is  the  joint  act  of  several  persons, 
they  may  be  sued  jointly  or  separately;  and, 
if  sued  'Separately,  both  actions  may  be  prose- 
cuted to  judgment,  and  in  neither  action  will 
the  liability  of  the  other  wrongdoer  furnish 
any  defense  or  mitigation. 

Same. 

Though,  where  a  libel  is  the  joint  act  of 
several  persons,  actions  against  each  may  be 
prosecuted  to  judgment,  there  can  be  but  one 
satisfaction;  and,  when  one  judgment  is  sat- 
isfied, it  becomes  a  bar  to  the  other  actions. 

Same. 

A  master  and  servant,  acting  together  in 
publishing  a  libel,  may  be  sued  jointly  or 
severally,  as  in  the  case  of  other  joint  tort- 
feasors; and,  if  sued  separately,  a  judgment 
against  one  is  not  a  bar  to  the  action  against 
the  other  until  satisfied. 

Same. 

Where  the  agent  of  a  fraternal  order  know- 
ingly participates  with  the  order  in  circu- 
lating the  libel,  he  becomes  jointly  liable  with 
it,  although  his  efforts  are  confined  to  a  part 
of  the  territory  in  which  the  order  circulated 
the  libel ;  and  the  injured  party  may  sue  both 
him  and  the  order  in  separate  actions,  and 
prosecute  both  actions  to  judgment. 

Same. 

The  payment  into  court  of  the  amount  re- 
covered against  the  agent  will  not  bar  the 
action  against  the  fraternal  order,  especially 
where  the  time  for  appeal  has  not  expired, 
as  the  right  to  bring  separate  actions  in- 
cludes the  right  on  the  part  of  plaintiff  to 
choose  which  judgment  he  will  accept  and 
satisfy. 

Venue  —  Action  for  Libel. 

A  civil  action  for  libel  being  a  transitory 
action,  and  maintainable  wherever  jurisdic- 
tion of  .the  person  of  the  guilty  parties  can 
be  obtained,  there  was  nothing  to  prevent 
plaintiff  bringing  both  actions  in  the  same 
circuit  court,  though  in  one  action  he  sought 
damages  only  for  the  circulation  of  the  libel 
in  Wisconsin,  and  in  the  other  action  dis- 
claimed as  to  sucli  damages,  especially  as  the 
fraternal  order,  if  it  authorized  or  ratified 
the  acts  of  its  agent,  was  jointly  responsible 
for  his  acts. 

Libel   and  Slander  —  Admissibility  of 
Evidence  —  Partial  Justification. 

In    an    action    for    circulating   a    libel,  in 

which    plaintiff,    among    other    charges,  is 
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charged  with  abandoning  and  refusing  to  sup- 
jhiTi  his  family  while  living  at  a  certain  place, 
it  is  error  to  withdraw  from  the  jury's  con- 
sideration the  testimony  of  a  near  neighbor 
that  plaintiff  was  absent  from  his  home  half 
of  tlie  time,  and  that  his  family  was  destitute 
during  considerable  periods,  and  supplied 
'n^ith  the  necessities  of  life  by  the  charity 
ot  neighbors,  where  this  testimony  was  based 
on  personal  knowledge,  obtained  by  the  wit- 
ness by  visitinff  the  home  a  number  of  times 
and  participating  in  the  relief  given. 

Prejudice  from  Ezoluion  of  E^idenoe. 

The  exclusion  of  such  evidence  is  neces- 
sarily prejudicial,  especially  where  the  jury 
returns  a  verdict  of  $14,800  actual  damages, 
and  $5,000  punitory  damages. 

Verdlet  Held  Ezeeuive. 

In  an  action  for  circulating  a  circular 
wliich  characterized  plaintiff  as  a  mud  slinger, 
and  stated  that  the  tale  of  his  life  could  not 
veil  be  told  around  the  neighbors*  firesides, 
that  he  deserted  his  wife  and  children,  and 
afterwards  obtained  a  divorce  on  perjured 
testimony,  that  he  did  not  visit  his  aged 
father  until  the  death  of  his  mother,  and 
that  his  uniilial  conduct  so  enraged  his 
father  that  he  disinherited  plaintiff,  and  made 
plaintiff  sign  over  his  interest  in  the  estate 
to  his  deserted  wife,  a  verdict  for  $14,800 
actual  damages,  reduced  by  the  trial  court 
to  $10,000,  and  $5,000  punitory  damages, 
cannot  be  permitted  to  stand,  especially  where 
the  jury,  in  an  action  against  defendant's 
agent  for  circulating  the  same  libel  in  Wis- 
consin, the  state  of  plaintiff's  resid^ice,  re- 
.tumed  a  verdict  for  $1>  and  also  in  view  of 
St.  1915,  §  4569,  fixing  the  maximum  fine 
for  a  criminal  libel  at  $250. 

[See  Ann.  Cas.  1913B  700 ;  Ann.  Cas.  1916D 
1175.] 

BeTersal  for  EaceesaiTeness  of  Verdlet. 

In  view  of  the  surprisingly  large  verdict, 
especially  as  to  exemplary  damages,  suggest- 
ing very  strongly  a  failure  to  give  proper 
consideration  to  the  evidence,  and  in  view  of 
the  erroneous  exclusion  of  evidence  tending 
to  show  the  truth  of  a  part  of  the  charge,  a 
new  trial  will  be  granted,  instead  of  attempt- 
ing to  cut  down  the  'damages,  and  giving  op- 
tions to  the  parties  to  take  or  suffer  judg- 
ment. 

Appeal  from  Circuit  Court,  La  Crosse 
county:  Hiqbee,  Judge. 

Action  by  Alfred  Leslie  Morse,  plaintiff, 
against  Modern  Woodmen  of  America,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.     Rsvebsed. 

[195]  Libel.  The  defendant  is  a  fraternal 
heneficiary  society  incorporated  in  Illinois 
ftnd  doing  business  in  that  and  adjoining 
states.  The  plaintiff  was  a  member  of  the 
society  and  held  a  certificate  or  policy  of 
insurance  therein.  In  1912  the  head  camp 
or  governing  body  of  the  defendant  met  and 
Ann.  Cas.  1918D. — 81. 


changed  the  by-laws  and  increased  the  rates 
of  insurance.  This  action  aroused  opposi- 
tion among  the  policy-holders  and  agitation 
for  repeal  of  the  new  by-laws  was  widespread, 
while  officers  of  the  head  camp  carried  on 
through  their  agents  and  local  camps  an 
active  campaign  by  circulars  and  lectures  to 
retain  the  new  by-laws  and  rates.  The  plain- 
tiff participated  as  a  speaker  and  writer  in 
this  contest  as  an  "insurgent"  in  favor  of  the 
repeal  of  the  new  rates.  In  the  month  of 
March,  1913,  there  was  circulated  in  Wis- 
consin and  other  states  among  the  members 
of  the  order  an  unsigned  circular  entitled 
"Who's  Who  and  Why.  The  Pedigree  of 
Alfred  Leslie  Morse ,  M.  S."  This  circular 
characterized  plaintiff  as  a  "mudslinger"  and 
said  that  the  tale  of  his  life  could  not  be  well 
told  around  the  neighbors*  firesides.  It  also 
stated  that  the  plaintiff  deserted  his  wife  and 
six  children  [196]  while  living  at  Necedah, 
Wisconsin,  in  1897,  and  contained  a  copy  of  a 
statement  purporting  to  be  signed  by  the 
plaintiff's  former  wife  stating  that  plaintiff 
abandoned  her  and  six  children  at  Necedah 
in  1897  and  afterward  obtained  a  divorce 
from  her  on  perjured  testimony.  The  cir- 
cular also  stated  that  plaintiff  did  not  visit 
his  aged  father  until  the  death  of  his  mother 
and  that  his  unfilial  conduct  so  enraged  his 
father  that  he  (his  father)  disinherited  the 
plaintiff  and  made  the  plaintiff  sign  over  his 
interest  in  the  estate  to  his  deserted  wife. 

The  publication  and  circulation  of  this  cir- 
cular is  the  libel  complained  of  in  this  action. 
The  answer  denied  that  the  defendant's  agents 
or  officers  composed,  published,  or  circulated 
the  libelous  paper,  alleged  that  the  article 
was  in  fact  true,  and  also  alleged  as  a  sep- 
arate defense  that  the  plaintiff  sued  Benj- 
amin F.  Keeler  for  the  same  libel  in  the  cir- 
cuit court  of  La  Crosse  county  and  obtained 
judgment  in  that  action  after  trial  thereof 
for  one  dollar,  and  that  said  judgment  has 
been  paid  to  the  clerk  of  said  court  and  the 
judgment  satisfied  of  record. 

The  jury  upon  the  trial  of  the  present 
action  returned  a  special  verdict  as  follows: 

"(1)  Did  the  defendant,  through  its  gen- 
eral officers  or  agents  or  either  or  any  of 
them,  authorize  or  direct  the  publication  or 
circulation  of  the  circular  entitled  'Who's 
Who  and  Why,'  set  forth  in  plaintiff's  com- 
plaint herein?    A.  Yes. 

"(2)  If  you  answer  question  No.  1  *No,* 
then  did  the  defendant,  through  its  general 
officers  or  agents  or  either  of  them,  learn 
that  the  said  circular  was  being  circulated 
and  used  by  agents  and  subordinate  officers 
of  the  order  in  the  campaign  against  the  so- 
called  'insurgents'?  A.  (Not  answered  by 
jury.) 

"(3)  If  you  answer  question  No.  2  'Yes,' 
then  did  such  officers  and  agents,  or  either 
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or  any  of  them,  acquiesce  in  the  continued 
use  thereof  for  such  purpose?  A.  (Not  an- 
swered by  jury.) 

"(4)  If  you  answer  either  questions  No.  1 
or  No.  3  *Ye8,*  then  were  such  officers  actu- 
ated by  express  malice?     A.     Yes. 

[197]  "(5)  Is  it  true  that  at  the  time  of 
.the  publication  and  circulation  of  said  cir- 
cular that  the  plaintiff  was  a  'mudslinger'? 
A.  No   (by  direction  of  the  court). 

"(6)  Is  it  true  that  investigation  of  the 
life  and  character  of  Alfred  Leslie  Morse, 
M.  S.,  has  disclosed  an  amazing  story  that  can- 
not well  be  told  around  the  neighbors'  firesides, 
for  the  reason  that  nothing  has  been  found  in 
his  life  that  would  serve  as  an  example  to 
the  young  and  rising  generation?    A.  No. 

"(7)  Is  it  true  that  while  the  plaintiff 
was  serving  as  a  minister  of  the  gospel,  re- 
siding in  Necedah,  Wisconsin,  he  deserted 
his  wife  and  six  children  in  the  fall  of  1897? 
A.  No  (by  direction  of  the  court). 

''(8)  Is  it  true  that  the  plaintiff  procured 
a  divorce  from  his  wife  in  Columbia  county, 
Wisconsin,  on  perjured  testimony?  A.  No 
(by  direction  of  the  court). 

''(9)  Is  it  true  that  in  the  fall  of  1897  the 
plaintiff,  though  able  to  earn  money  to  sup- 
port his  wife  and  children  refused  to  do  so? 
A.  No. 

"(10)  Is  it  true  that  the  plaintiff  did  not 
visit  his  aged  father  until  the  death  of  his 
mother,  and  that  he  was  with  difficulty  per- 
suaded to  attend  the  funeral,  and  that  said 
conduct  so  enraged  his  father  that  he  not 
only  made  the  provision  to  disinherit  the 
plaintiff,  but  made  him  sign  to  his  wife  and 
children  all  interest  that  the  plaintiff  might 
have  in  his  estate?  A.  No  (by  direction  of 
the  court). 

*'(11)  At  what  sum  do  you  assess  the 
plaintiff's  compensatory  damages?  A.  Four- 
teen thousand  eight  hundred  dollars  ($14,- 
800). 

"(12)  At  what  sum  do  you  assess  his  puni- 
tory damages?  A.  Five  thousand  dollars 
($5,000)." 

The  trial  court  directed  that  $4,800  be  re- 
mitted from  the  compensatory  damages,  which 
was  done,  and  judgment  entered  for  $10,000 
compensatory  damages  and  $5,000  punitory 
damages,  with  costs,  and  the  defendant  ap- 
peals. 

Trti^mcM  Planiz,  Wolfe  d  Reid,  C.  W.  Qra/ves 
and  Nelson  C.  Pratt  for  appellant. 

Mahoney  d  Schubert,  John  D,  Dennison, 
Jr.  and  N,  (7.  Else  for  respondent. 

[198]  WiNSLOW,  C.  J.—The  appellant's  first 
contention  is  that  it  is  a  purely  benevolent 
association,  that  all  its  funds  are  trust  funds, 
and  that  the  same  rule  should  be  applied  to 
it  as  has  been  recently  applied  by  this  court 
to  incorporated  charitable  hospitals,  namely. 


that  it  is  not  to  be  held  liable  for  the  torts 
of  its  employees  or  agents  in  the  absence  of 
negligence  in  their  selection.  Morrison  t. 
Henke,  165  Wis.  166,  160  N.  W.  173. 

We  cannot  sustain  this  contention.  While 
the  order  has  social,  benevolent,  and  chari- 
table features,  it  is  essentially,  so  far  as  the 
head  camp  is  concerned,  an  insurance  corpo- 
ration conducted  on  the  assessment  plan.  It 
appears  in  the  evidence  that  it  has  two  prin- 
cipal funds,  the  benefit  fund,  out  of  which 
death  claims  are  to  be  paid,  and  the  general 
fund,  which  may  be  used  for  other  purposes, 
and  out  of  which  hundreds  of  thousands  of 
dollars  were  paid  for  services  and  expenses- 
in  combating  the  effort  to  secure  a  repeal  of 
the  legislation  raising  the  premium  rates. 
True,  the  defendant  has  no  vast  reserve  fund 
as  the  old-line  insurance  companies  have,  and 
for  legislative  purposes  a  clear  distinction 
may  be  drawn  between  the  two  classes  of 
corporations  (Northwestern  Mut.  L.  Ins.  Co. 
v.  State,  163  Wis.  484,  155  N.  W.  609,  158 
N.  W.  328),  but  its  funds  do  not  seem  to  be 
any  more  truly  trust  funds  than  the  funds 
of  any  mutual  life  insurance  company,  and 
we  apprehend  that  this  contention  would 
not  be  made  if  the  defendant  were  such  a 
company.  The  doctrine  is  now  very  well 
settled  that  a  corporation  is  liable  for  the 
torts  of  its  agents  within  the  scope  of  their 
employment  and  in  furtherance  of  the  cor- 
porate business,  [199]  and  this  includes  libel. 
Zinc  Carbonate  Co.  v.  ShuUsburg  First  Nat« 
Bank,  103  Wis.  125,  79  N.  W.  229,  74  Am. 
St.  Rep.  845;  Odgers,  Libel  k  S.  (6th  ed.) 
592;  Newell,  Slander  &  L.  (3d  ed.)  §  450. 
In  passing,  we  may  say  that  we  regard  the 
evidence  as  sufficient  in  the  present  case  to 
warrant  the  jury  in  finding  that  the  libel 
here  complained  of  was  either  authorized  or 
ratified  by  the  responsible  officers  or  agents 
of  the  defendant  company  in  an  attempt  to 
further  the  corporate  business. 

Two  or  three  well  established  principles 
may  welj  be  stated  before  proceeding  further. 
A  libel  may  be  the  joint  act  of  several  per- 
sons, who  may  in  such  case  be  sued  jointly 
or  separately  at  the  plaintiff's  election.  Mon- 
Bon  V.  Lathrop,  96  Wis.  386,  71  N.  W.  596, 
65  Am.  St.  Rep.  54.  The  plaintiff  may  sue 
two  separately,  and  in  neither  action  will 
the  liability  of  the  other  furnish  any  defense 
or  mitigation  of  damages;  both  actions  may 
be  prosecuted  to  judgment,  but  there  can 
be  but  one  satisfaction;  when  one  judgment 
is  satisfied  it  becomes  a  bar  to  the  other 
actions.  Newell,  Slander  &  L.  (3d  ed.) 
§  487. 

A  master  and  servant  acting  together  in 
publishing  a  libel  are  joint  publishers  thereof 
and  may  be  sued  jointly  or  severally  just  as  in 
case  of  other  joint  tortfeasors.  Odgers,  Libel 
k  S.  (5th  ed.)  584.  If  sued  separately,  the 
same  rule  would  apply  as  in  other  tort  ac- 
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tions,  viz.  that  a  judgment  against  one  is  not 
a  bar  to  the  actiop  against  the  other  until 
it  is  satisfied. 

It  appears  that  the  libel  was  circulated  in 
the  state  of  Wisconsin  by  one  Keeler,  the 
state  deputy  for  defendant,  in  the  regular 
course  of  his  duty  as  such  deputy,  but  that 
he  did  not  circulate  it  in  any  other  territory^ 
the  circulation  outside  of  Wisconsin  being 
apparently  done  by  other  deputies  or  agents. 

It  also  appears  in  the  case  (by  admission 
rather  than  by  proof)  that  the  plaintiff  sued 
Keeler  for  the  libel  in  April,  1914,  and  brought 
the  present  action  in  November,  1914;  [200] 
that  the  Keeler  action  was  tried  in  May, 
1915;  that  the  claim  of  damages  in  that 
case  was  limited  to  those  caused  by  the  pub- 
lication and  circulation  in  Wisconsin;  and 
that  a  verdict  for  the  plaintiff  for  one  dollar 
damages  was  rendered  therein.  The  defendant 
alleges  in  its  amended  answer  that  judgment 
was  entered  on  this  verdict  and  that  it  has 
been  fully  paid  to  the  clerk  of  the  court  and 
the  judgment  satisfied  of  record.  Upon  the 
trial  of  the  present  case  on  May  11,  1916,  it 
was  stated  by  plaintiff's  coimsel,  during  a 
eol^pquy  with  the  court,  that  the  judgment 
had  not  been  entered  until  May  9,  1916,  that 
it  had  not  been  paid,  and  the  plaintiff  still 
had  the  right  to  appeal  from  it.  This  state- 
ment was  not  challenged  by  defendant's  coun- 
sel at  the  time  or  afterwards,  so  far  as  we 
can  ascertain,  and  the  plaintiff's  counsel  then 
disclaimed  recovery  in  this  action  for  any 
damages  for  the  circulation  in  Wisconsin, 
on  the  ground,  evidently,  that  those  w^ere  cov- 
ered by  the  Keeler  action.  At  a  later  period 
of  the  trial  the  clerk  of  the  court  was 
called  as  a  witness  by  the  defendant,  but  be- 
fore any  offer  of  evidence  wa's  made  the  plain- 
tiff objected  to  any  evidence  sustaining  the 
separate  defense  aforesaid,  and  the  objection 
was  sustained  and  the  witness  left  the  stand. 
The  trial  judge  charged  the  jury  that  they 
should  not  take  into  consideration  any  dam- 
ages resulting  from  the  ciroulation  of  the 
libel  by  Mr.  Keeler. 

The  proof  as  to  the  proceedings  in  the 
Keeler  case  seems  very  unsatisfactory;  direct 
proof  is  apparently  lacking.  However,  on 
the  admissions  made  on  the  trial  and  in  re- 
spondent's brief,  it  may  doubtless  be  taken 
as  established  that  the  suit  against  Keeler 
was  brought  for  the  circulation  of  the  libel 
in  Wisconsin  alone,  that  a  verdict  of  one 
dollar  was  obtained  therein  in  May,  1915,  and 
that  just  before  the  trial  of  this  case  a  year 
later  judgment  was  entered  on  the  verdict. 
Further  than  this  nothing  can  be  considered 
as  proven.  The  plaintiff  denies  that  the  judg- 
ment was  paid,  the  defendant  alleges  in  its 
answer  that  it  was  paid,  and  the  record  in 
the  [201]  case  was  ruled  out.  The  condition 
of  the  record  has  been  thus  quite  fully  stated, 
not  merely  because  it  is  quite  unsatisfactory. 


but  because  it  seems  necessary  in  order  to 
fully  understand  the  discussion  of  the  next 
two  contentions  made  by  the  defendant,  name- 
ly, (1)  that  the  Keeler  case  is  a  bar  to  this 
action  and  (2)  that  the  circuit  court  had  no 
jurisdiction  of  the  present  action  because  of 
the  prosecution  to  judgment  of  the  Keeler 
action.  As  to  the  first  of  these  contentions 
it  is  very  evident  that  it  cannot  prevail.  The 
evidence  tends  to  show  that  the  defendant  and 
its  agent,  Keeler,  were  joint  tortfeasors,  pro- 
viding, of  course,  that  the  libel  was  not  true. 
The  fact  that  Keeler  circulated  the  libel  in 
only  a  part  of  the  territory  cuts  no  figure. 
Having  knowingly  participated  with  his  prin- 
cipal in  the  circulation,  he  becomes  jointly 
liable  with  his  principle,  although  his  efforts 
were  confined  to  a  part  only  of  the  field. 
Upon  principles  already  stated,  it  was  there* 
fore  entirely  competent  for  the  plaintiff  to 
sue  both  Keeler  and  the  defendant  in  sepa- 
rate actions  and  prosecute  both  actions  to 
judgment.  Of  course,  if  he  accepted  payment 
of  one  judgment  and  discharged  it  that  would 
bar  the  other  action,  because  he  can  have  but 
one  satisfaction;  but  this  fact  was  neither 
proven  nor  offered  to  be  proven  and  was  de- 
nied by  the  plaintiff.  The  payment  of  the 
amount  of  the  verdict  of  the  Keeler  action 
into  court  cannot  itself  operate  as  a  bar, 
especially  before  the  time  for  appeal  has  ex- 
pired. If  such  were  the  case,  the  right  to 
bring  separate  actions  against  several  joint 
wrongdoers  would  be  a  barren  right.  It 
must  be  that  when  the  plaintiff  exercises 
that  right  he  must  also  have  the  ri^t  to 
choose  which  judgment  he  will  accept  and 
satisfy.  It  is  not  shown  here  that  he  has 
accepted  and  satisfied  the  Keeler  judgment; 
in  fact,  for  aught  that  appears  he  may  still 
appeal  from  it,  hence  it  can  be  no  bar  to  this 
action. 

As  to  the  second  contention,  it  seems  to  us 
to  involve  confusion  of  thought.  The  civil 
action  for  libel  is  a  transitory  [202]  action 
and  may  be  brought  wherever'  jurisdiction 
of  the  person  of  the  guilty  parties  can  be 
obtained.  Hence  there  was  nothing  to  pre- 
vent the  bringing  of  both  actions  in  the 
circuit  court  for  La  Crosse  county  at  the 
same  time  if  jurisdiction  of  both  defendants 
could  be  obtained  there,  and  the  fact  that 
in  the  Keeler  action  the  plaintiff  sought  only 
to  recover  for  damages  by  reason  of  the  cir- 
culation of  the  libel  in  Wisconsin  is  absolute- 
ly immaterial  in  the  present  action.  If  the 
defendant  corporation  authorized  or  ratified 
the  acts  of  Keeler  in  Wisconsin  it  is  respon- 
sible and  may  be  recovered  against  therefor 
in  the  courts  of  Wisconsin,  simply  because 
as  principal  it  is  jointly  responsible  for  those 
acts,  and  the  suing  of  one  in  Wisconsin 
does  not  prevent  the  suing  of  the  other  in 
Wisconsin.  There  is  really  no  question  of 
jurisdiction  in  the  case. 
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One  ruling  upon  evidence  seems  to  us  clear- 
ly erroneous  and  substantially  prejudicial. 
Two  of  the  most  serious  charges  in  the  cir- 
cular were  that  the  plaintiff  abandoned  and 
refused  to  support  his  family  while  living 
at  Necedah.  Ihe  truth  of  these  charges  were 
submitted  to  the  jury  by  questions  7  and  9 
of  the  special  verdict  and  decided  in  favor 
of  the  plaintiff.  Upon  the  trial  one  Mrs. 
Iverson,  a  near  neighbor  of  the  plaintiff's 
family  at  Necedah,  testified  positively  that 
the  plaintiff  was  absent  from  home  half  of 
the  time,  and  that  the  family  was  destitute 
of  fuel,  food  and  money  during  considerable 
periods  and  was  supplied  with  the  necessities 
of  life  by  the  charity  of  the  neighbors.  This 
testimony  was  not  based  on  hearsay  or  general 
report,  but  upon  personal  knowledge  obtained 
by  the  witness  by  visiting  the  home  a  number 
of  times  and  participating  in  the  relief  given. 

This  was  material  testimony,  depending 
for  its  cogency  on  the  credibility  of  the  wit- 
ness, but  the  trial  court  submitting  the  case 
to  the  jury  withdrew  from  their  consideration 
the  entire  testimony  of  the  witness.  This 
seems  to  us  not  merely  erroneous  but  neces- 
sarily prejudicial,  especially  [203]  in  view 
of  the  niagnitude  of  the  jury's  verdict.  We 
have  been  unable  to  persuade  ourselves  that 
this  verdict  ought  to  stand,  especially  in 
view  of  the  fact  that  in  the  Keeler  case 
another  jury  returned  a  verdict  of  one 
dollar  for  the  publication  of  the  same  libel 
in  Wisconsin  (the  state  of  the  plaintiff's 
residence).  It  is  not  that  the  verdict  in  the 
Keeler  case  is  in  any  respect  decisive  of 
this  case,  but  that  this  great  disparity  seems 
to  demonstrate  that  one  jury  or  the  other, 
perhaps  both,  have  failed  to  give  due  weight 
to  the  evidence. 

The  amount  awarded  for  exemplary  dam- . 
ages  seems  to  us  much  too  great,  particularly 
in  view  of  the  very  generous  award  made 
(even  after  the  remission)  for  compensatory 
damages.  Exemplary  damages  are  awarded 
by  way  of  punishment  only,  and  our  statute 
(sec.  4569,  Stats.  1916)  fixes  the  maximum 
fine  which  may  be  imposed  for  a  criminal 
libel  at  $250.  This  is  not  at  all  conclusive, 
but  quite  suggestive.  We  deem  the  evidence 
sufficient  to  warrant  submission  to  the  jury 
of  the  question  of  exemplary  damages.  We 
do  not  deem  it  necessary,  however^  to  discuss 
that  question  at  length. 

In  view  of  the  surprisingly  large  verdict, 
especially  as  to  exemplary  damages,  suggest- 
ing very  strongly  a  failure  to  give  proper 
consideration  to  the  evidence,  and  in  view 
also  of  the  positively  erroneous  and  preju- 
dicial ruling  above  referred  to,  we  think 
the  interests  of  justice  will  be  better  sub- 
served by  the  awarding  of  a  new  trial  rather 
than  by  an  attempt  to  cut  down  the  damages, 
and  give  options  to  the  parties  to  take  or 
suffer  judgment,  as  we  have  sometimes  done. 


Other  errors  are  claimed,  but  we  have  found 
none  which  would  call  for  reversal  of  the 
judgment  or  even  for  extended  treatment. 
It  seems  that  in  the  fourth  question  of  the 
verdict  the  words  "or  agents"  should  be  in- 
serted after  the  word  '^oflScers"  in  order  to 
make  the  question  conform  to  the  terms  of  the 
first  and  second  questions  to  which  it  refers. 

By  the  Coubt. — Judgment  reversed,  and 
action  remanded  for  a  new  trial. 


NOTE. 

The  reported  case  holds  that  a  fraternal 
benefit  insurance  corporation  is  liable  for  a 
libelous  publication  circulated  by  its  agenta 
for  the  purpose  of  creating  a  sentiment  among 
the  members  in  favor  of  a  recently  adopted  by- 
law. In  so  holding  the  court  overrules  a  con- 
tention that  such  a  corporation  is  a  benevo- 
lent or  charitable  organization  so  as  not  to 
be  liable  for  the  torts  of  its  agents,  and  holds 
that  despite  its  social  and  benevolent  features 
its  legal  status  is  that  of  a  mutual  insurance 
company.  The  liability  of  a  corporation  for 
libel  or  slander  is  discussed  in  the  notes  to 
Sawyer  v.  Norfolk,  etc.  R.  Co.  as  reported  m  9 
Ann.  Gas.  440,  and  116  Am.  St.  Rep.  716; 
Hypes  V.  Southern  R.  Co.  17  Ann.  Gas.  620; 
and  Fensky  v.  Maryland  Casualty  Co.  Ann. 
Cas.  1917D  963. 

As  to  the  liability  of  a  private  charitable 
institution  for  the  torts  of  its  employees,  see 
the  notes  to  the  following-  cases:  Parks  ▼. 
Northwestern  University,  4  Ann.  Cas.  103; 
Bruce  v.  Central  M.  E.  Church,  11  Ann.  Gas. 
150;  Duncan  v.  Nebraska  Sanitarium,  etc. 
Assoc.  Ann.  Cas.  1913E  1127;  SchloendorfiT 
V.  New  York  Hospital  Soc.  Ann.  Cas.  1916C 
581;  Gallon  v.  House  of  Good  Shepherd,  133 
Am.  St.  Rep.  387. 


FRENCH 

V. 

COLUMBIA  LIFE  AKD  TRUST  COM- 


Oregon  Supreme  Court — ^April  25,  1916. 
SO  Oregon  412;  156  Pac.  1042. 


lasuramoe  —  Lapse  of  Polioy  —  Nompay« 
memt  of  Preatium  Note* 

Where,  after  nonpayment  of  a  premium 
when  due  and  giving  by  insured  of  a  note  for 
same,  which  provides  that  if  not  paid  when 
due  the  policy  shall  lapse  and  the  note  shall 
be  due  in  an  amount  to  cover  only  the  pro 
rata  premiimi  to  the  date  of  cancellation,  and 
the  note  is  not  paid  when  due,  the  policy 
lapses. 
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Taklas  o'  Note   mm  Disorimlmation   by 


The  acceptance  by  an  insurer  of  a  note  for 
a  premium  thereby  extending  the  time  of  pay- 
ment does  not  constitute  a  violation  of  a 
statute  forbidding  discrimination  or  distinc- 
tion in  favor  of  individuals  between  insurants 
of  the  same  class. 

tSee  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  M^^^^^ii'^^ 
county:     Kavanauoh,  Judge. 

Action  by  Elizabeth  French,  plaintiff, 
against  Columbia  Life  and  Trust  Company, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affibmeo. 

[412]  Elizabeth  French  is  prosecuting  this 
action  in  an  attempt  to  recover  on  two  life 
insurance  policies  which  had  been  Issued  to 
her  husband,  James  M.  French,  now  deceased, 
by  Columbia  Life  &  Trust  Company,  a  life 
insurance  company.  The  first  policy  is  dated 
March  11,  1912.  The  insured  is  James  M. 
French.  The  beneficiary  is  Elizabeth  French, 
and  the  amount  of  ^the  annual  premium  is 
$170.13  payable  for  the  period  of  20  years 
on  March  11th  each  year,  with  a  grace  of  31 
days  allowed  for  the  payment  of  premiums. 
A  copy  of  the  application  for  insurance  is 
attached  to  the  policy,  and  shows  that  the 
insured  agreed  that : 

[413]  "This  application  together  with  the 
policy  which  may  be  issued,  shall  constitute 
the  contract  between  me  and  the  company." 

By  the  terms  of  the  policy  the  insurer 
agrees  to  pay  $2,500  to  the  beneficiary  "less 
any  indebtedness  hereon  to  the  company,  and 
any  unpaid  portion  of  the  premium  for  the 
then  current  year."  The  policy  reaffirms  the 
statement  appearing  in  the  application  by 
declaring  that  "this  policy  and  the  applica- 
tion therefor  shall  constitute  the  entire  con- 
tract between  the  parties."  Other  stipula- 
tions found  in  the  policy  and  material  to 
this   discussion   are  here   quoted: 

'^o  premium  after  the  first  shall  be  con- 
sidered paid  unless  a  receipt  shall  be  given 
therefor,  signed  by  the  president,  a  vice-presi- 
dent, or  secretary,  and  countersigned  by  an 
agent  authorized  to  receive  such  premium, 
nor  shall  any  premium  payment  have  the 
effect  to  continue  this  policy  in  force  longer 
than  for  the  period  covered  by  such  payment, 
except  as  otherwise  provided  herein.  Agents 
are  not  authorized  to  make,  alter  or  discharge 
contracts,  or  to  waive  forfeitures,  or  to  waive 
or  postpone  payment  of  premiums." 

On  May  24,  1912,  the  defendant  issued  to 
James  M.  French  a  second  policy,  which  was 
identical  with  the  first,  except  that  the  May 
poUcy  named  Irene  C.  French,  a  daughter  of 
the  insured,  as  the  beneficiary,  and  the  an- 
nual premiums   are  made  payable  on   May 


24th.  The  defendant  concedes  that  the  pre- 
miums on  both  policies  were  paid  the  first 
year,  although  the  payments  were  made  by 
giving  two  notes  each  being  for  $170.13,  the 
amount  of  the  initial  premiums.  The  note 
given  for  the  premium  on  the  March  policy 
was  ultimately  paid  in  money,  but  only  $62.50 
was  paid  on  the  note  covering  the  first  pre- 
mium on  the  May  policy.  The  giving  of  the 
notes  for  the  first  premiums  on  the  [414]  two 
policies  is  of  no  importance,  except  that  the 
note  on  the  May  policy  is  one  of  the  "several 
notes"  referred  to  in  a  letter  sent  to  the  in- 
sured on  November  12,  1913,  by  the  company. 
The  insured  was  not  able  to  pay  the  second 
premium  on  the  March  policy.  French  rep- 
resented to  the  company  that  he  had  consid- 
erable funds  coming  due  in  July,  and  that  if 
an  extension  could  be  granted  for  the  pay- 
ment of  the  initial  premium  note  on  the 
March  policy  "and  the  new  premium  falling 
due,  he  could  take  care  of  all  of  it  at  that 
time,"  and  afterward  on  April  10,  1913,  be- 
fore the  expiration  of  the  31  days  of  grace, 
he  signed  and  gave  to  the  company  a  writing, 
which  will  be  called  a  note,  because  the  par-, 
ties  themselves  have  so  designated  it,  reading 
thus: 

"$170.13    Portland,  Oregon,  April  10,  1913. 

"On  the  16  day  of  July,  1913,  without 
grace,  for  value  received,  I  promise  to  pay  to 
the  order  of  Columbia  Life  &  Trust  Company, 
at  its  office  in  the  city  of  Portland,  Oregon, 
one  hundred  seventy  and  13/100  dollars,  in 
U.  S.  gold  coin,  with  interest  thereon  in  like 
gold  coin  at  the  rate  of  six  (6)  per  cent  per 
annum,  from  the  11th  day  of  March,  1913, 
until  paid. 

"This  note  is  given  on  account  of  the  re- 
newal premium  for  the  period  of  12  months 
ending  on  the  11th  day  of  March,  1914,  on 
policy  No.  6561  issued  to  me  by  said  Colum- 
bia Life  &  Trust  Company. 

"If  this  note  is  not  paid,  principal  and 
interest,  at  the  maturity  thereof,  said  policy 
shall  thereupon  and  on  the  15th  day  of  July, 
1913,  without  notice  or  other  action  by  said 
Columbia  Life  &  Trust  Company,  lapse  and 
become  of  no  further  force  or  effect;  and 
thereupon  this  note  shall,  without  notice  or 
other  action  by  said  Columbia  Life  &  Trust 
Company,  immediately  become  due  and  pay- 
able, to  the  extent  of  so  much  thereof  as  may 
be  required  to  cover  the  pro  rata  premium 
of  the  insurance  under  said  policy  to  the  date 
of  such  cancellation  thereof." 

[415]  Not  being  able  to  liquidate  the  second 
premium  on  the  May  policy,  falling  due  on 
May  24,  1913,  the  insured,  within  the  grace 
period,  executed  a  note  which  contained  the 
same  terms  as  the  quoted  note  given  for  the 
second  premium  on  the  March  policy,  except 
that  the  note  for  the  May  policy  is  dated 
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June  24,  1913,  and  provides  for  a  reasonable 
attorney's  fee  in  case  suit  or  action  is  insti- 
tuted to  collect  the  note  or  any  portion  there- 
of. The  company  acknowledged  the  receipt 
of  the  note  for  the  May  policy  by  giving  or 
8(>nding  to  the  insured  a  form  letter  dated 
June  24,  1913^  which  open»  by  stating  that: 

**\Ve  are  in  receipt  of  your  valued  remit- 
tance, in  payment  of  the  premium  on  your 
policy,  and  have  the  pleasure  of  handing 
you  the  oflicial  receipt  herewith." 

While  it  does  not  definitely  appear  that 
the  insured  received  a  similar  letter  when  he 
executed  the  note  for  the  renewal  premium 
on  the  March  policy,  yet  he  may  have  re- 
ceived such  a  letter  because  it  was  a  form 
letter  used  by  the  company.  When  the  note 
dated  April  10,  1913,  was  delivered  to  the 
company,  it  in  turn  delivered  or  mailed  to 
the  insured  a  receipt  for  "the  annual  premium 
due  March  11,  1913,  &s  per  statement  in  the 
margin  hereof,  on  policy  No.  6551,  insuring 
the  life  of  James  M.  French."  The  state- 
ment in  the  margin  reads:  "Premium  for 
one  year,  $170.13,  subject  to  note  given  in 
.  pajonent  hereof."  The  receipt  for  the  renewal 
premium  note  on  the  May  policy  is  not  word- 
ed like  the  receipt  for  the  renewal  premium 
note  on  the  March  policy.  The  second  re- 
ceipt reads  thus: 

"Received  from  the  owner  of  policy  No. 
6579  the  annual  premium  of  $170.13  due  on 
the  24th  day  of  May,  1913.  Given  in  accord- 
ance with  note  dated  June  24th,  1913." 

[416]  When  the  company  issued  the  March 
policy  an  entry  was  made  on  a  card,  used  for 
that  purpose,  showing  the  name  of  the  in- 
sured, the  date,  amount,  plan  and  number 
of  the  policy,  the  amount  of  the  annual  pre* 
mium,  the  name  of  the  agent  writing  the 
insurance  together  with  the  amount  of  his 
commission;  and  after  the  general  heading 
"Premium  Payments,"  but  under  the  sub- 
headings, "Yr/Date/Amount,"  on  a  line  made 
for  the  initial  premium,  the  company  wrote 
the  date  and  amount  of  that  payment.  No 
additional  entries  were  made  on  the  card 
until  April  10,  1913,  when  the  note  of  that 
date  was  executed.  On  the  line  prepared  for 
the  second  annual  premium  payment  in  the 
columns  headed  "Yr/Date/Amount"  the  com- 
pany wrote  "4-10-13  170  13."  On  the  back 
of  the  card  are  ruled  lines  and  columns  which 
are  lieaded  thus : 


Dr. 


"Premium  Loans. 


Cr. 


On  the  'T>r."  side,  and  under  the  heading 
"Date,"  the  company  wrote  "4-10-13,"  and 
beneath  the  heading  "Amount"  was  entered 
"170  13."  At  the  same  time  an  entry  was 
made  in  the  premium  journal  thus: 

"Policy  No.  6551,  twenty  year  endowment* 
$2,500.00,  second  year  annual  payment  $170.- 
13,  March  11,  entered  on  the  10th  day  of 
April.  J.  M.  French.  Premium  note  entered 
under  renewal  premium,  pure  163.67,  load 
6.56." 

After  the  issuance  of  the  May  policy  as 
well  as  when  the  note  of  June  24,  1913,  was 
given  on  account  of  the  [417]  May  policy,  en- 
tries were  made  on  a  card  and  in  the  premium 
journal,  as  was  done  in  the  case  of  the  March 
policy,  and  the  note  given  on  account  of  the 
renewal  premium  on  the  March  policy.  On 
November  12,  1913,  the  insured  received  a 
letter  from  the  defendant,  which  is  here  quot- 
ed in  full: 

"We  hold  several  notes  signed  by  you,  which 
are  long  past  due. 

"Your  policy  ^6551  lapsed  because  of  non- 
payment of  the  note  given  for  the  premium 
on  July  15,  1913. 

"Your  policy  ^6579  lapsed  for  nonpayment 
of  your  note  given  to  cover  the  premium  on 
same  on  July  24,  1913. 

"The  policies  may  be  reinstated  provided 
you  are  in  good  health  by  the  furnishing  of 
a  health  certificate  and  by  paying  up  the 
premiums.  In  fact,  if  you  will  make  a  sub- 
stantial payment  on  account  of  the  notes 
which  we  hold,  we  will  be  willing  to  accept 
a  new  note  in  payment  of  the  balance;  but, 
whether  you  reinstate  the  policies  or  not,  we 
must  require  at  least  a  substantial  cash  pay- 
ment from  you  at  this  time.  These  matters 
have  dragged  so  long  that  we  are  not  willing 
to  permit  them  to  run  longer  unless  there  is 
a  substantial  payment  made  by  you." 

"On  November  29,  1913,  on  the  back  of  the 
card  on  the  "Cr."  side  of  "Premium  Loans," 
under  the  heading  "Date,"  was  written  "11- 
29-13  ch.  off,"  and  under  the  heading 
"Amount"  was  entered  "170  13." 

James  M.  French,  the  insured,  died  on  De- 
cember 19, 1913.  No  payments  were  ever  made 
by  him  on  either  of  the  two  notes  given  in 
191 3.  On  February  21,  1914,  a  clerk  in  the 
office  of  defendant  mailed  a  letter  addressed 
to  James  M.  French  saying: 

"You  are  hereby  notified  that  on  policy  No. 
6551  the  annual  premium  of  $170.13  will 
fall  due  the  11th  day  of  March,  1914.  Prompt 
payment  is  important  and  [418]  may  be  made 
personally  or  by  bank  draft,  check  or  money 
order." 

On  March  4,  1914,  the  company  prepared 
a  statement  showing  that  the  estate  of  James 
M.  French  was  indebted  to  the  company  for 
$107.63  balance  of  the  principal  due  on  the 
note  dated  July  22,  1912,  $58.59  the  earned 
portion  of  the  note  dated  April  10,  1913,  and 
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$28.35  as  the  earned  part  of  the  note  dated 
June  24,  1913.  Irene  C.  French  assigned  her 
interest  in  the  May  policy  to  her  mother,  Eliz- 
abeth French,  who  then  commenced  this  ac- 
tion to  recover  the  amount  of  the  two  policies. 
After  all  the  evidence  for  plaintiff  had  been 
offered  and  after  the  defendant  had  intro- 
duced its  evidence  and  rested,  the  court  di- 
rected a  verdict  for  the  company  on  its  mo- 
tion; and  the  plaintiff  then  appealed  from 
the  consequent  judgment. 

Guy  C  H.  Corliss  for  appellant. 
Wood,  Montague  d  Hunt  and  Prescott  W, 
Coohingham  for  respondent. 

Harris,  J.  {after  stating  the  facts). — While 
neither  party  contends  that  the  notes  given 
in  1013  are  invalidated  in  their  entirety  by 
Section  4632,  L.  O.  L.,  yet,  before  discussing 
the  arguments  advanced  by  the  litigants,  it 
will  be  necessary  to  determine  whether  the 
notes  are  affected  by  that  statute,  which  reads 
thus: 

[419]  "No  life  insurance  company  or  any 
of  its  representatives  doing  business  in  this 
state  shall  make  or  permit  any  distinction 
or  discrimination  in  favor  of  individuals  be- 
tween insurants  of  the  same  class  and  equal 
expectation  of  life  in  the  amount  of  payment 
of  premiums  or  rates  charged  for  any  of  its 
policies  of  life  or  endowment  insurance,  or  in 
the  dividends  or  other  benefits  payable  there- 
on, or  in  any  other  of  the  terms  and  condi- 
tions of  the  contracts  it  makes;  nor  shall 
any  such  company  or  any  representative  there- 
of make  any  contract  of  insurance,  or  agree- 
ment as  to  such  contract,  other  than  as 
plainly  e.vpreased  in  the  policy  issued  thereon; 
nor  sliall  any  such  company  or  representa- 
tive pay  or  allow,  or  offer  to  pay  or  allow, 
as  inducement  to  insurance,  any  rebate  of 
premiums  payable  on  the  policy,  or  any  spe- 
cial favor  or  advantage  in  the  dividends  or 
other  benefits  to  accrue  thereon,  or  any  valu- 
able consideration  or  inducement  not  specified 
in  the  policy  contract  of  insurance.  Every 
oftioer  or  agent  of  any  such  corporation  who 
S'iuU  violate  any  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misde- 
meanor and  shall  be  fined  in  any  sum  not  ex- 
reeding  $500  or  imprisoned  in  the  county 
jail  not  exceeding  six  months  or  both  at  the 
discretion  of  the  court,  with  revocation  of 
his  license  to  do  business  in  this  state.''    . 

It  is  plain  that  the  primary  object  of  the 
quoted  legislation  is  to  prevent  discrimina- 
tion, and  indeed  convincing  evidence  of  that 
purpose  is  found  in  the  statute  as  passed  by 
the  legislature  and  as  codified  in  Ix)rd*s  Ore- 
gon Laws,  for  the  original  act  is  entitled  an 
act  to  amend  Section  3722.  B.  &  C.  Code,  and 
'to  define  life  insurance  companies,  to  declare 
what  companies  are  subject  to  this  act,  to 


provide  for  valuation  of  policies  and  to  pre- 
vent discrimination  and  prescribe  penalties 
for  the  same  .  .  .  ;"  and,  furthermore, 
the  quoted  section  is  headed,  not  only  in  the 
Code,  but  in  the  original  act  as  well,  by  the 
words:     "To  Prevent  Discrimination." 

[420]  It  is  conceded  that  both  policies 
would  have  lapsed  if  the  insured  had  not 
executed  the  two  notes  in  1913;  and  there- 
fore, if  the  plaintiff  can  recover  at  all,  that 
right  exists  only  because  the  notes  were  exe- 
cuted. Elizabeth  French  must  stand  upon 
the  notes  or  fall  with  them.  One  note  stipu- 
lates that  the  March  policy  shall  'lapse  and 
become  of  no  further  force  or  effect"  on  July 
15,  1913,  if  James  M.  French  fails  to  pay, 
on  or  before  that  date,  the  full  amount  of 
the  note;  and  the  other  note  provides  for  the 
termination  of  the  May  policy  if  the  insured 
fails  to  pay  the  full  amount  of  such  note  on 
July  24,  1913.  If  the  stipulations  for  the 
termination  of  the  policies  appearing  in  the 
notes  violate  Section  4632,  L.  O.  L.,  then  the 
instruments  are  invalidated  in  their  entirety, 
especially  when  it  appears  on  the  face  of  the 
writings  that  those  stipulations  are  of  the 
very  essence  of  the  instruments.  If  the  stat- 
ute bans  the  stipulation  for  the  lapsing  of 
the  policy  because  the  stipulation  is  not  at- 
tached to  and  made  a  part  of  the  policy 
itself,  then  the  whole  note  becomes  lifeleas, 
and  the  plaintiff  cannot  recover.  Although 
a  situation  might  arise  where  the  court  would 
enforce  a  contract  made  in  violation  of  a  stat- 
ute, as  was  done  in  Rideout  v.  Mars,  99  Miss. 
199,  54  So.  801,  Ann.  Cas.  1913D  770,  35 
L.R.A.(N.S.)  485,  still,  under  the  circum- 
stances presented  here,  there"  is  no  force  in 
the  argument  that  the  court  should  cleanse 
the  note  by  removing  the  impurities  with  the 
judicial  knife,  and  then  vouch  for  the  success 
of  the  operation  by  declaring  that  life  remains 
in  the  mutilated  remnant.  If  the  words,  "nor 
shall  any  such  company  or  any  representa- 
tive thereof  make  any  contract  of  insurance, 
or  agreement  as  to  such  contract,  other  than 
as  plainly  expressed  in  the  policy  issued  there- 
on," found  in  the  statute,  apply  to  one  of  the 
principal  provisions  [421]  of  the  notes,  then 
it  must  follow  that  the  notes  in  controversy 
are  wholly  vitiated:  Guaranty  Trust  Co.  v. 
Dinwiddle,  79  Ore.  653,  156  Pac.  279;  Fidel- 
ity Mut.  L.  Ins.  Co.  v.  Price,  117  Ky.  25,  77 
S.'W.  384. 

Section  4632,  L.  O.  L.,  is  almost  a  literal 
exemplification  of  Section  656,  Kentucky  Stat- 
utes of  1899,  and  it  is  therefore  fair  to  as- 
sume that  the  Kentucky  statute,  or  one  just 
like  it,  served  as  the  model  for  our  statute. 
In  Fidelity  Mut.  L.  Ins.  Co.  v.  Price,  117  Ky. 
25,  77  S.  W.  384,  the  company,  on  April  22, 
1896,  issued  a  policy  on  the  life  of  George  T. 
Price  in  consideration  of  $217.80  and  the  an- 
nual payment  of  a  like  sum.    Kot  being  able 
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to  pay  a  renewal  premium,  the  insured  exe- 
cuted his  note,  on  April  22,  1900,  which  was 
made  payable  on  August  22,  1900.  Price  was 
not  able  to  pay  the  full  amount  of  the  note, 
and  before  it  matured  he  paid  the  company 
$50  and  gave  a  new  note  for  the  balance  of 
the  premium,  payable  November  20,  1900. 
The  note  provided  that  if  it  was  not  paid 
at  maturity,  the  policy  "for  which  it  is  given 
shall  be  null  and  void,  without  notice  to  the 
maker  thereof,  and  without  any  act  ^n  the 
part  of  the  company,  and  shall  remain  so 
until  restored  by  its  terms."  The  insured 
failed  to  pay  the  note  and  died  on  December 
10,  1900.  The  beneficiary  sought  to  recover 
on  the  policy.  The  court  held  that  by  re< 
ceiving  the  note  the  company  simply  agreed 
to  postpone  the  payment  of  the  premium  for 
four  months,  and  that  it  would  not  exercise 
its  rights  of  forfeiture  for  that  period;  and, 
when  speaking  of  the  statute  which  provides 
that  no  insurance  company  "shall  make  any 
contract  of  insurance  or  agreement  as  to 
such  contract  other  than  is  plainly  expressed 
in  the  policy  issued  thereon,"  the  court  said: 

[422]  "This  clause  evidently  is  not  appli- 
cable to  the  facts  of  this  case.  It  relates  to 
the  time  the  policy  was  issued.  If  it  had 
the  effect,  as  contended  by  counsel,  that  the 
note  was  void  and  likewise  its  provisions, 
because  it  was  not  attached  to  the  policy, 
the  appellee  could  not  get  any  benefit  from 
the  execution  of  the  note.  If  it  was  void 
because  it  was  not  attached  to  the  policy, 
its  terms  would  not  be  binding  on  either  par- 
ty. The  logic  of  counsel's  position  would  be 
that,  as  there  was  no  valid  agreement  be- 
tween the  parties  as  to  the  extension  of  time 
for  the  payment  of  the  premium,  the  policy 
was  forfeited  on  the  20th  of  November,  1900, 
and  the  insured  was  never  relieved  from  the 
forfeiture.  If  the  contract  was  void,  then  the 
court  would  not  uphold  the  part  that  was 
beneficial  to  the  insured,  to  wit,  the  extension 
of  time  for  the  exercise  of  the  right  of  for- 
feiture, and  deny  the  company  the  right  to 
insist  upon  the  forfeiture  upon  the  failure 
to  perform  that  part  of  the  contract  which  in- 
duced the  company  to  extend  the  time  for 
declaring  the  forfeiture." 

The  doctrine  was  reaffirmed:  New  York 
L.  Ins.  Co.  V.  Meinken  (Ky.)  81  S.  W.  239; 
Citizens  Ins.  Co.  v.  Henderson  Elevator  Co. 
123  Ky.  478,  96  S.  W.  601,  97  S.  W.  810,  124 
Am.  St.  Rep.  371.  The  construction  placed 
upon  the  Kentucky  statute  is  especially  sig- 
nificant when  considered  in  the  light  of  Provi- 
dent Sav.  L.  Assur.  Soc.  v.  Puryear,  109  Ky. 
381,  59  S.  W.  15,  where  it  was  held  that  the 
statute  means  "that  the  entire  contract  of  in- 
surance is  to  be  plainly  expressed  in  the  pol- 
icy," and  that: 

"The  requirement  that  the  whole  contract 
as  to  life  insurance  should  be  set  out  in  the 


policy  was  aimed,  not  only  to  prevent  dis- 
criminations and  rebates,  but  all  the  evils 
growing  out  of  uncertainty  in  these  contracts, 
and  the  imposition  which  otherwise  might  be 
practiced.  .  .  .  The  purpose  of  the  legis- 
lature was  that  the  assured  might  know  from 
his  policy  what  his  contract  was,  and  that 
contracts  not  contained  in  the  [423]  policy, 
or  written  upon  the  back  of  it  or  attached  to 
it,  should  not  be  considered,  in  order  to  avoid 
imposition  by  agents  eager  to  earn  commis- 
sions, and  to  avoid  the  litigation  incident 
thereto  after  the  death  of  the  assured,  when 
his  tongue  had  been  forever  silenced,  and  any 
explanation  he  might  have  made  could  not  be 
told." 

Assuming  that  our  statute  had  its  origin 
in  the  Kentucky  legislation,  then  it  follows 
that  we  also  adopted  the  construction  put 
upon  that  legislation  by  the  courts  of  Ken- 
tucky, and,  applying  the  judicial  construc- 
tion of  that  statCf  the  notes  are  not  pro- 
hibited by  Section  4632,  L.  O.  L.,  and, 
moreover,  the  giving  of  the  notes  did  not 
contravene  the  expressed  purpose  of  the  stat- 
ute, because  the  payments  to  be  made  by  the 
insured  were  not  reduced  in  amount  or  rates, 
and  no  discrimination  was  worked  out  by  the 
notes. 

The  execution  of  the  renewal  premium 
notes  witli  the  provision  for  the  termination 
of  the  policies  did  not  constitute  an  agree- 
ment to  waive  the  right  of  forfeiture  nor 
relieve  the  insured  from  the  obligation  to 
pay.  The  parties  simply  agreed  to  postpone 
the  time  for  the  payment  of  a  single  pre- 
mium, and  that  during  the  extension  period 
the  insurer  would  not  exercise  its  right  of 
forfeiture.  As  was  said  in  Occidental  L.  Ins. 
Co.  V.  Jacobson,  15  Ariz.  242,  137  Pac.  860: 

"Where  a  forfeiture  for  the  nonpayment 
of  premium  notes  is  provide  for,  either  in 
the  policy  or  the  note,  and  the  facts  do  not 
show  any  subsequent  agreement  or  conduct 
which  amount  to  a  waiver  of  such  provision 
by  the  insurer,  the  giving  of  the  note  must 
be  regarded  as  merely  postponing  the  time 
for  the  payment)  and  not  as  a  payment  of 
the  premiiun." 

Our  statute  is  also  similar  to  legislation 
enacted  in  the  states  of  Massachusetts,  New 
York,  Mississippi  and  Texas:  Section  68,  c. 
118,  Rev.  Laws  Mass.  1902;  [424]  Section 
89,  c.  28,  Consol.  Laws  New  York  1909;  Sec- 
tion 2600,  Miss.  Code  1906;  Hideout  v. 
Mars,  99  Miss.  199,  54  South.  801,  Ann.  Cas. 
1913B  770,  35  L.R.A.(N.S.)  486;  Art.  4954, 
Rev.  Stats.  Tex.  1911.  Referring  to  the 
Texas  statute  it  was  held  in  Amarillo  Nat. 
Ti.  Ins.  Co.  V.  Brown  (Tex.)  166  S.  W.  658, 
666: 

"We  are  not  prone  to  believe  that  the  pro- 
visions of  the  statutes  were  intended  to  pre- 
vent an  extension  of  credit,  where  insurance 
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companies  thought  it  expedient  to  do  so,  in 
payment  of  premiums  for  such  contracts. 
.  .  .  We  are  not  inclined  to  think  that 
these  statutes  contemplated  a  well-known 
method  pursued  hy  insurance  companies  was 
to  be  prohibited  to  them  in  the  conduct  of 
their  business." 

Most  of  the  adjudications  coming  to  our 
notice,  when  speaking  of  the  statute,  either 
concede  or   expressly   hold   that   the  legisla- 
tion was  not  designed  to  prevent  the  making 
of   notes  like  the  ones  involved  here.     The 
expressed  purpose  of  the  statute  itself,  the 
judicial  construction  given  to  a  statute  which 
appears  to  have  served  as  the  model  for  our 
legislation,  and  the  references  of  other  courts 
to  similar  laws,  all  combine  to  support  the 
conclusion  that  Section  4632,  L.  O.  L.,  does 
not   prohibit  the  notes  given  in  1913.     The 
policies  declare  that  ^'agents  are  not  author- 
ized  to  make,  alter  or  discharge  contracts, 
or  to  waive  forfeitures,  or  to  waive  or  post- 
pone   payment   of   premiums; "   and    it   has 
been  argued  that  this  provision  in  the  policies 
affects    the    notes    and    also    the    claims    of 
waiver.     The   persons   who   represented   the 
company  when  the  notes  were  accepted  were 
more  than  mere  agents  to  secure  insurance. 
One  was  the  secretary  and  actuary  of  the 
company,  and  S.  P.  Lockwood  was  vice-pres- 
ident and  "general  manager  of  the  company's 
business    in    all    departments."      Both   were 
also  directors.     Neither   [425]    was  a  mere 
titular  otBcer,  but  both  were  active  and  real 
representatives  of  the  company.     The  notes 
were    received   by   the   defendant   and    were 
entered  upon  its  books.     The   company   de- 
manded payment  of  the  earned  portion  of  the 
notes;  and,  moreover,  the  insurer  has  never 
c<»ntended,  and  does  not  now  urge,  that  its 
ofiu'ers  were  without  authority  to  receive  the 
notes;   nor  does  the  defendant  even  suggest 
that  any  act  done,  or  alleged  to  have  been 
dtme,  by   either  Johnson   or  Lockwood   was 
beyond  the  scope  of  his  authority.     Tlie  sit- 
uation is  not  at  all  analogous  to  cases  like 
Wilson  v.  Invest.  Co.  80  Ore.  233.  156  Pac. 
24 n,  where  nothing  more  is  shown  than  the 
single  fact  that  a  person  is  the  president  of 
a  corporation.    The  company  cannot  disavow 
the  notes  because  the  negotiations  were  con- 
ducted by  Johnson  and  *  Lockwood,  or  either 
of  them;    nor  can  the  defendant  avoid  the 
consequences  of  a  waiver  if  the  acts  of  the 
secretary  or  general  manager  are   sufficient 
to  effect  a  waiver:     Amarillo  Kat.  L.   Ins. 
Co.  V.  Brown  (Tex.)  166  S.  W.  658.    Having 
concluded  that  the  notes  are  not  prohibited 
by  Section  4632,  L.  O.  L.,  and  that  the  cor- 
poration  is  bound   by  the  acts   of   its   rep- 
resentatives Johnson  and  I>ockwood,  attention 
will  now  be  directed  to  the  contentions  made 
by  the  litigants. 

The  defendant   alleges  that   both   policies 
bad  lapsed   before   James    3^1.    French    died. 


The  company  argues  that  by  the  express 
terms  of  the  notes  the  policies  terminated  in 
July,  1013,  for  the  reason  that  the  insured 
failed  to  pay  the  notes  when  they  matured. 
The  position  taken  by  the  defendant  is 
assailed  by  the  plaintiff  from  four  different 
angles:  (1)  She  claims  that  the  premiums 
were  paid  by  the  execution  of  the  notes;  (2) 
she  argues  that  the  provisions  for  the  for- 
feiture of  the  policies,  found  in  the  notes, 
create  new  contracts  which  do  not  bind  the 
beneficiaries  because  not  assented  to  [426]  by 
them;  (3)  she  insists  that  the  company 
waived  its  right  to  claim  a  forfeiture;  and 
(4)  ghe  asserts  that  the  insurer  agreed  to 
extend  the  time  for  payment  of  the  notes. 

In  support  of  the  allegation  of  payment 
the  plaintiff  claims  that  since  the  insured 
owed  no  pre-existing  debt,  the  mere  fact  that 
he  executed  the  notes  raises  a  presumption 
that  they' were  given  in  payment  of  the  pre- 
miums, and  that  therefore  the  notes  must 
necessarily  be  r^arded  as  payments,  unless 
the  parties  expressly  agreed  to  the  contrary; 
that  the  letter  of  June  24,  1913,  conclusively 
shows  payment;  and  that  the  letter  of  No- 
vember 12,  1913,  confirms  this  theory.  When 
the  insured  signed  the  note  dated  April  10, 
1913,  he  received  the  official  receipt  already 
mentioned,  and  it  will  be  assumed  that  he 
also  received  a  letter  like  the  one  dated  June 
24,  1913,  although  it  is  not  certain  that  he 
received  any  letter  concerning  the  April  note. 
Assuming,  however,  that  he  did  receive  a 
letter,  the  transaction  would  involve  the  note, 
the  receipt  and  the  letter.  The  note  explains 
that  it  is  given  on  account  of  the  renewal 
premium,  and  it  expressly  states  that  failure 
to  pay  the  full  sum  of  $170.13  on  July  15, 
1913,  will  cause  the  policy  to  lapse  on  that 
day  and  immediately  make  the  note  payable 
"to  the  extent  of  so  much  thereof  as  may 
be  required  to  cover  the  pro  rata  premium" 
to  the  date  of  the  cancellation  of  the  policy. 
The  note  only  obligates  him  to  pay  the  pro 
rata  part  of  $170.13  up  to  July  15,  1913. 
It  is  true  that  the  writing  says  that  the 
maker  promises  to  pay  $170.13,  but  it  is 
also  true  that  the  note  nowhere  states  that 
the  full  sum  of  $170.13  shall,  at  any  time, 
"become  due  and  payable."  The  maker  has 
the  option  of  paying  the  full  sum,  but  he  is 
not  obliged  to  pay  the  whole  amount,  and 
the  only  penalty  for  [427]  failure  to  pay 
$170.13,  is  the  lapsing  of  the  policy  and  an 
obligation  to  pay  a  pro  rata  part  of  the 
note.  The  receipt  contains  an  interlineation 
couched  in  this  ambiguous  language:  "Sub- 
ject to  note  given  in  payment  hereof;"  and 
this  is  the  receipt  mentioned  in  the  letter  If 
one  was  written  in  April,  1913.  The  note 
dated  June  24,  1913,  except  as  to  the  at- 
torneys' fees,  was  like  the  April  note.  Tlie 
interlineation  in  tlie  receipt  reads  that  it  is 
"given    in    accordance   with   the   note    dated 
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June  24,  1913;"  and  the  letter  of  that  date 
acknowledges  the  remittance.  In  each  in- 
stance, the  note,  receipt  and  letter  must  be 
considered  together;  and,  when  so  viewed,  it 
is  impossible  to  strain  or  w^arp  or  even  tor- 
ture the  language  into  an  admission  that  the 
premium  has  been  paid.  Nor  does  the  letter 
of  November  12,  1913,  even  tend  in  the  slight- 
est degree  to  show  that  the  company  received 
the  notes  as  payments  of  the  premiums.  At 
that  time  the  company  owned  three  notes 
signed  by  the  insured,  and  upon  each  of 
which  money  was  due.  The  note  dated  July 
22,  1912,  and  given  in  payment  of  the  initial 
premium  on  the  May  policy,  was  wholly  due 
except  a  payment  of  $62.50  made  on  June  11, 
1913,  a  pro  rata  portion  of  the  April  10, 1913, 
note  was  due  and  a  proportionate  part  of 
the  June  24,  1913,  note  was  likewise  due,  and 
therefore  the  company  correctly  advised  the 
maker  of  those  notes  when  it  said  that  "we 
hold  several  notes  signed  by  you,  which  are 
long  past  due."  In  that  letter  the  defend- 
ant says  that  the  policies  both  lapsed  be- 
cause the  notes  were  not  paid,  and  then  the 
insured  is  informed  that  "the  policies  may 
be  reinstated  provided  you  are  in  good  health 
by  the  furnishing  of  a  health  certificate  and 
by  paying  up  the  premium."  Every  state- 
ment contained  in  this  letter  is  consistent 
with  the  contention  of  the  company  that  it 
was  only  [428]  asserting  that  a  pro  rata 
part  was  due  on  the  1913  notes;  and,  more- 
over, not  a  single  sentence  or  phrase  can  be 
found  in  the  writing  which  even  intimates 
that  the  company  regarded  the  notes  as  pay- 
ment of  the  renewal  premiums.  All  the 
writings  which  were  made  at  the  time  the 
1913  notes  were  executed  demonstrate,  when 
considered  together,  that  the  parties  did  not 
regard  the  delivery,  of  the  notes  as  payment 
of  the  premiums. 

The  plaintiff  argues  that  the  beneficiaries 
"have  the  right  to  insist  that  their  policies 
shall  not  be  forfeited,  except  as  prescribed  by 
the  terms  of  the  policies  themselves."  The 
policies  did  not  contain  any  agreement  for  a 
forfeiture  in  case  of  failure  to  pay  a  pre- 
mium note,  and  the  contention  is  that  the 
beneficiary  is  not  bound  by  a  forfeiture 
clause  appearing  in  the  notes.  The  language 
employed  in  Fidelity  Mut.  L.  Ins.  Co.  v. 
Price,  117  Ky.  25,  77  S.  W.  389,  completely 
answers  the  plaintiff: 

"The  parties  had  the  same  right  to  agree 
to  the  extension  of  the  time  for  the  payment 
of  the  premium  and  the  setting  forward  of 
the  time  of  forfeiture  as  they  had  to  enter 
into  the  original  contract  of  insurance.  The 
beneficiary  named  in  the  policy  had  no  vested 
rights  in  it,  because  it  is  expressly  provided 
therein  that  the  insured  may  change  the 
beneficiary  by  the  surrender  of  the  policy. 
Besidps,  under  the  express  terms  of  the  pol- 


icy, if  the  beneficiary  was  not  changed,  she 
did  not  have  any  rights  under  it,  unless  the 
premiums  were  actually  paid." 

If  the  plaintiff  has  any  rights  at  all,  they 
are  preserved  by  the  notes,  and,  unless 
waived,  the  same  provisions  which  preserve 
those  rights  also  measure  them.  It  makes 
no  difference  whether  the  policy  or  the  note 
alone  contains  the  provision  for  the  for- 
feiture of  the  policy  if  the  premium  note  is 
not  paid;  in  either  event  [429]  the  giving 
of  the  note  is  regarded  only  as  a  postpone- 
ment  of  the  time  for  payment  and  not  as  a 
payment  of  the  premium;  and,  unless  a 
forfeiture  is  prevented  by  a  waiver,  or  is 
otherwise  defeated,  a  failure  to  comply  with 
the  terms  of  the  notes  will  terminate  the 
policy:  Occidental  L.  Ins.  Co.  v.  Jacobson, 
16' Ariz.  242,  137  Pac.  869,  870;  Security  L. 
etc.  Co.  of  America  v.  Underwood  (Tex.) 
150  S.  W.  293;  Ressler  v.  Fidelity  Mut.  L. 
Ins.  Co.  110  Tenn.  411,  75  S.  W.  736;  Fidel- 
ity Mut.  L.  Ins.  Co.  V.  Ptice,  117  Ky.  25, 
77  S.  W.  384 ;  Sharpe  v.  New  York  L.  Ins.  Co. 
5  Neb.  (unofficial)  Rep.  278,  98  N.  W.  66; 
Banholzer  v.  New  York  L.  Ins.  Co.  74  Minn. 
387,  77  N.  W.  296,  78  N.  W.  244. 

The  question  of  waiver  and  the  claim  that 
the  company  agreed  to  extend  the  time  for 
the  payment  of  the  two  1913  notes  may  be 
considered  together.  At  the  very  outset  it 
must  be  conceded  that  forfeitures  are  not 
favored  by  courts,  and  that  sometimes  slight 
circumstances  will  be  taken  advantage  of  to 
avoid  a  forfeiture;  but  it  must  likewise  be 
admitted  that  a  forfeiture  cannot  be  prevent- 
ed unless  warranted  by  evidence.  The  con- 
tention that  there  was  an  agreement  for  an 
extension  grows  out  of  the  sale  of  500  shares 
of  stock  of  the  Johnson  Bradford  Safe  Com- 
pany for  $5,000  to  one  Oswell  by  E.  P.  Troeh, 
wlio  was  to  receive  a  commission  for  the 
sale.  Oswell  gave  two  $2,500  notes,  one  of 
which  was  paid  in  June,  1013,  and  the  second 
was  liquidated  on  November  28,  1913.  James 
M.  French  had  introduced  Troeh  to  Oswell, 
and  on  that  account,  when  the  first  note  was 
paid,  Troeh  divided  his  commission  by  giving 
$126  to  French,  who  in  turn  divided  that 
amount  with  another,  so  that  French  ulti- 
mately received  only  $62.50;  and  this  is 
evidently  the  $62.50  which,  on  June  11, 
[430]  1913,  was  indorsed  on  the  July  22, 
1912,  note  held  by  the  defendant.  It  is 
argued  that  French  and  the  company  agreed 
that  when  Oswell  paid  his  second  note  and 
French  received  his  part  of  the  commission 
it  would  be  paid  to  the  company,  in  con- 
sideration of  which  it  was  understood  that 
the  time  for  the  payment  of  the  1913  notes 
would  be  extended.  The  truth  is  that  Edwin 
Lindstedt,  who  was  a  business  associate  of 
French,  has  claimed  that  he  was  entitled  to 
half    of    the    $125    commission;     but,    even 
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though  it  be  assumed  that  the  whole  sum  of 
$125,    when    paid,    would    have    belonged   to 
Jamea  M.  French,  and  that  he  agreed  to  pay 
the  $125  to  the  defendant  whenever  he  re- 
ceived the  conuniBsion,  still  it  would  amount 
to    nothing   more    than    proof    that    French 
agreed  to  pay  a  debt  which  he  owed  in  any 
event.      The    balance   due    on    the    July    22, 
1912,    note    was    $107.63;     $58.59    was    the 
earned  portion  of  the  April  10,  1913,  note, 
and  the  pro  rata  part  of  the  June  24,  1913, 
note   for  the  period   commencing  May   24th 
of  that  year  and  ending  on  July  24th  follow- 
ing was  $28.35;  and  therefore  his  indebted- 
ness on  the  three  notes  held  by  the  company 
was   $104.57,   even   on   the   theory   that   one 
policy  was  canceled  on  July   15,   1913,  and 
the  other  annulled  on  July  24th   following. 
If  the  whole  sum  of  $125  bad  been  paid  to 
the    defendant   on    November    28,    1913,    the 
date  when  the  second  Oswcll  note  for  $2,500 
was  paid,  French  still  would  have  been  in- 
debted   for   premiums   previously   earned   by 
policies  which  were  then  lapsed.     It  is  dif- 
ficult  to  understand  how   an   agreement   to 
pay  the  $125  even  tends  to  show  that  the 
insurer  stipulated  for  an  extension  of  time, 
particularly   in   the   light   of   the   letter   of 
November    12,    1913,    where   it   is   expressly 
stated    that   the   policies   had    lapsed.     The 
parties  agreed  in  plain  language  that  if  the 
notes  were  not  paid  on  maturity,   [431]  the 
policies    would    immediately    lapse    without 
notice  or  other  action  on  the  part  of  the  in- 
surer, with  the  result  that  the  obligation  of 
the  signer  of  the  notes  was  limited  to  the 
pro  rata  part  of  the  notes.     Proof  that  the 
company   demanded   the   earned    portions   of 
the  notes   cannot  be  considered  as  evidence 
of    a   waiver.      If    there    was    any    evidence 
tending  to  show  that  the  company  demanded 
the  payment  of  the  $170.13,  the  whole  amount 
of  the  note,  or  in  some  way  treated  the  re- 
newal premium  notes  as  obligations  for  the 
entire  amount  of  the  annual  premiums,  then 
there  would  be  some  foundation  for  the  claim 
of  a  waiver.    If,  however,  the  company  treat- 
ed the  notes  as  obligations  for  the  pro,  rata 
portions,   and   only   demanded   the  pro   rata 
amounts   earned  on  the  premiums,   and   did 
nothing  more,  then  the  claim  of  waiver  falls. 
The  record  may  be  searched  from  the  be- 
ginning to  the  end,  and  it  will  be  found  that 
every   act   of  the   defendant   is   in   complete 
harmony   with   the   agreement   evidenced   by 
the  note.     In  the  case  of  each    polioy,   the 
note,  the  receipt,  the  letter,  the  entries  on  the 
card  and  in  the  premium  journal,  and  the 
letter  of  November   12,   1913,   speak  out  in 
unmistakable  terras  with  all  the  unwavering 
certainty  of  truth,  and  demonstrate  that  the 
parties  agreed  that  the   policies  would  ter- 
minate, one  on  July  15th  and  the  other  on 
July  24th.    Both  the  insurer  and  the  insured 


treated  the  policies  as  lapsed  after  July 
24th;  the  company  only  claimed  the  pro  rata 
portions  of  the  1913  notes,  and  no  demand 
was  made  at  any  time  for  the  full  face  of 
the  notes,  and  neither  note  was,  at  any  time, 
treated  as  a  binding  obligation  for  the  full 
sum  of  $170.13.  The  company  did  not  carry 
either  note  as  an  asset  for  more  than  the 
pro  rata  portion,  although  the  premium 
journal  and  the  card  contained  the  entries 
already  [432]  mentioned.  The  notice  mailed 
to  James  M.  French  on  February  21,  1914, 
by  a  clerk  of  the  defendant  cannot  avail  the 
plaintiff.  The  notice  was  mailed  in  the 
course  of  routine  business  after  the  death  of 
the  addressee,  and  long  after  the  company 
knew  of  the  death.  Nor  does  the  delay  in 
entering  the  policies  on  the  books  as  lapsed 
aid  the  plaintiff:  Ashbrook  v.  Phcenix  Mut. 
L.  Ins.  Co.  94  Mo.  72,  6  S.  W.  462. 

There  is  no  evidence  to  support  a  finding 
that  there  was  an  agreement  to  extend  the 
time  for  the  payment  of  the  notes,  and  there 
is  likewise  a  lack  of  evidence  to  sustain  the 
claim  of  waiver,  and  therefore  the  judgment 
should  be  affirmed. 

Affirmed. 

Eakin,  J.  absent. 

BuKNirrr,  J.  [apeoially  oonourrin^)  .—-This 
is  an  action  to  recover  upon  two  insurance 
policies,  in  one  of  which  the  plaintiff  herself 
is  the  beneficiary  and  in  the  other  the  as- 
signee of  the  beneficiary.  The  question  for 
decision  is  the  same  in  both  causes  of  action ; 
hence  they  will  be  treated  together.  The 
transaction  was  initiated  by  the  written  ap- 
plication of  the  insured,  James  M.  French, 
husband  of  the  plaintiff,  in  which  occurs  the 
following  clause: 

''I  hereby  agree  that  the  statements  herein 
contained  together  with  the  statements  made 
by  me  to  the  medical  examiner  and  contained 
in  part  two  of  this  application  are  hereby 
warranted  to  be  true,  full  and  correct  as 
facts,  and  that  this  application  together  with 
the  policy  which  may  be  issued,  shall  con- 
stitute the  contract  between  me  and  the 
company." 

It  is  admitted  by  the  pleadings  that  a 
policy  was  issued  containing  the  following 
matter : 

[433]  "This  policy  shall  not  take  effect 
until  the  first  premium  shall  have  been  ac- 
tually paid  during  the  good  health  of  the 
insured.  No  premium  after  the  first  shall 
be  considered  paid  unless  a  receipt  shall  be 
given  therefor,  signed  by  the  president,  a 
vice-president,  or  secretary,  and  counter- 
signed by  an  agent  authorized  to  receive  such 
premium,  nor  shall  any  premium  payment 
have  the  effect  to  continue  this  policy  in 
force  longer  than  for  the  period  covered  l)y 
such  payment,  except  as  otherwise  provided 
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herein.  Agents  are  not  authorized  to  make, 
alter  or  discharge  contracts,  or  to  waive  for- 
feitures, or  to  waive  or  postpone  payment  of 
premiums. 

"Should  default  be  made  in  the  payment 
of  any  premium  within  three  years  from  the 
date  hereof,  this  policy  shall  cease  and  de- 
termine, and,  unless  reinstated,  all  payments 
hereon  shall  remain  the  property  of  the  com- 
pany. The  first  year's  insurance  hereunder 
i.^  term  insurance,  and  shall  be  valued  as 
such. 

"A  grace  of  thirty-one  days,  during  which 
the  policy  shall  remain  in  full  force,  will  be 
allowed  in  the  payment  of  all  premiums,  ex- 
cept the  first,  subject  to  an  interest  charge 
of  not  to  exceed  six  per  cent  per  annum." 

There  is  no  question  about  the  payment  of 
the  initial  premium.  The  dispute  arises 
about  the  second  one  due  March  11,  1913, 
and  the  plaintiff  claims  that  her  husband 
paid  it  by  the  delivery  to  the  company  of  the 
instrument  here  quoted: 

$170.13.      Portland,  Oregon,  April  10,  1913. 

On  the  15th  day  of  July,  1913,  without 
grace,  for  value  received,  I  promise  to  pay 
to  the  order  of  Columbia  Life  &  Trust  Com- 
pany, at  its  office,  in  the  city  of  Portland, 
Oregon,  one  hundred  seventy  and  13/100  dol- 
lars in  U.  S.  gold  coin,  with  interest  thereon 
in  like  gold  coin  at  the  rate  of  six  (6)  per 
cent  per  annum,  from  the  llth  day  of  March, 
1913,  until  paid. 

This  note  is  given  on  account  of  the  re- 
newal premium  for  the  period  of  12  months 
ending  on  the  llth  [434]  day  of  March,  1914, 
on  policy  No.  6551,  issued  to  me  by  said 
Columbia  Life  &  Trust  Company. 

If  this  note  is  not  paid,  principal  and 
interest,  at  the  maturity  thereof,  said  policy 
shall  thereupon  and  on  the  15th  day  of  July, 
1913,  without  notice  or  other  action  by  said 
Columbia  Life  &  Trust  Company,  lapse  and 
become  of  no  further  force  or  effect;  and 
thereupon  this  note  shall,  without  notice  or 
other  action  by  said  Columbia  Life  &  Trust 
Company,  immediately  become  due  and  pay- 
able, to  the  extent  of  so  much  thereof  as 
may  be  required  to  cover  the  pro  rata  pre- 
mium of  the  insurance  under  said  policy  to 
the  date  of  such  cancellation  thereof. 

[Signed]    James   M.   Fbexch. 

She  avers  that  this  was  received  by  the 
company  and  the  following  receipt  issued 
therefor : 

Columbia  Life  &  Trust  Company, 
Portland,  Oregon. 
No.  1695. 
Premium  for  one  year  $170.13,  subject  to 
note  given  in  payment  hereof. 

Premium  as  above  received  this  10th  day 
of  April,  1013.  T.  H.  Riciiby. 


Received  the  annual  premium  due  Marcli 
11,  1913,  as  per  statement  in  the  margin 
hereof,  on  policy  No.  6551  insuring  the  life  of 
James  M.  French.  This  receipt  must  be  coun- 
tersigned before  delivery  by  T.  H.  Richey. 

M.    M.   Johnson, 

"Secretary. 

For  convenience  the  instrument  executed 
by  French  and  quoted  above  will  be  called  a 
note.  It  is  stated  by  both  parties  that  this 
so-called  note  was  not  paid.  Indeed,  the 
plaintiff  tenders  with  her  complaint  for  the 
first  time  the  full  principal  and  interest 
thereof.  It  is  alleged  by  the  plaintiff  and 
denied  by  the  defendant  that  the  latter  ex- 
tended the  time  of  payment.  The  assured 
died  December  19,  1913.  The  company  de- 
nied [435]  liability  on  the  policy  on  the 
ground  that  it  had  lapsed;  and  the  plaintiff, 
alleging  the  execution  of  the  various  papers 
mentioned  and  making  the  tender  noted 
above,  demanded  judgment  for  the  balance  of 
the  face  of  the  policy,  after  deducting  the 
amount  of  the  note.  After  some  denials,  the 
substance  of  the  answer  is  that  the  note  men- 
tioned, so  executed  and  delivered,  was  not 
to  be  payment  of  the  premium  then  due,  but 
that  Uie  defendant  agreed  to  keep  the  policy 
of  insurance  in  force  until  July  15,  1913, 
and  thereafter  for  the  current  contract  year, 
provided  that  the  note  was  paid  at  maturity, 
and  that  afterward,  it  not  having  been  liq- 
uidated, the  company  notified  the  assured 
that  his  policy  had  lapsed.  The  reply  quotes 
some  correspondence  with  the  officers  of  the 
defendant  and  makes  some  denials  of  the  new 
matter  in  the  answer.  The  result  of  a  jury 
trial  was  a  directed  verdict  for  the  defend- 
ant, upon  which  a  judgment  was  rendered  in 
its  faVor,  and  the  plaintiff  appeals. 

From  the  complaint  it  is  manifest  that  the 
assured  did  not  fulfill  the  terms  of  the  policy, 
and  that  if  the  plftintiff  would  prevail  in  this 
litigation,  she  must  prove  something  else  as 
the  ground  of  her  recovery.  Although  she  is 
a  beneficiary,  she  cannot  take  more  than  her 
husband  provided  for  her  by  his  contract  of 
insurance  and  other  transactions  with  the 
defendant.  During  the  life  of  the  policy  she 
had  interest  enough  therein  as  beneficiary  to 
keep  the  insurance  in  force  by  paying  the 
premium;  but,  in  the  present  juncture,  in 
the  absence  of  any  action  on  her  part,  her 
rights  cannot  rise  above  their  source,  namely, 
the  action  of  her  husband.  As  stated  in  the 
-complaint,  the  defendant  is  a  corporation 
organized  under  the  laws  of  the  State  of 
Oregon.  It  is  said  in  Section  6691,  L.  O.  L., 
that: 

[436]  "From  the  first  meeting  of  the  di- 
rectors, the  powers  vested  in  the  corporation 
are  exercised  by  them,  or  by  their  officers  or 
agents  under  their  direction,  except  as  other- 
wise specially  provided  in  this  chapter." 
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It  is  not  pretended  anywhere  in  the  plead- 
ings or  evidence  that  any  action  whatever 
was  taken  by  the  directors  in  relation  to  the 
matter  in  question.  In  law,  the  board  is  the 
person  of  the  corporation,  and  the  author- 
ity of  a;gents  and  officars  must  be  traced  to 
and  be  shown  to  originate  in  its  action.  On 
the  face  of  the  documents  offered  in  evidence, 
as  well  as  by  the  testimony,  all  the  transac- 
tions took  place  with  agents  of  the  company. 
It  is  a  well-settled  principle  that  one  dealing 
with  the  agent  of  another  does  so  at  his  own 
peril,  and  that  it  is  incumbent  upon  him  to 
prove,  either  the  actual  authority  of  the 
representative,  or  that  the  latter  acted  with- 
in the  apparent  sanction  given  him  by  his 
supposed  principal.  The  phase  of  acting 
within  the  ostensible  authority  of  the  agent 
disappears,  and  cannot  affect  the  case  in  the 
face  of  actual  knowledge  on  the  part  of  one 
seeking  to  charge  the  corporation  that  the 
agent  was  without  authority  to  do  the  act- 
upon  which  the  moving  party  relies:  Kob- 
erts  V.  Lombard,  78  Ore.  100,  162  Pac.  499; 
Portland  v.  American  Surety  Co.  79  Ore.  38, 
163  Pac.  786,  164  Pac.  121.  The  insured 
stipulated  by  his  application  that  it,  together 
with  the  policy  to  be  issued,  should  consti- 
tute the  contract  between  himself  and  the 
eompany.  He  accepted  the  policy  upon 
which  the  plaintiff  relies  and  which  contains 
this  clause: 

''Agents  are  not  authorized  to  make,  alter 
or  discharge  contracts,  or  to  waive  for- 
feitures, or  to  waive  or  postpone  payment  of 
premiums." 

Above  all  this,  Section  4632,  L.  O.  L.,  re- 
ferring to  life  insurance  companies,  says: 

[437]  "No  life  insurance  company  or  any 
of  its  representatives  doing  business  in  this 
state  shall  make  or  permit  any  distinction 
or  discrimination  in  favor  of-  individuals  be- 
tween insurants  of  the  same  class  and  equal 
expectation  of  life  in  the  amount  of  payment 
of  premiums  or  rates  charged  for  any  of  its 
policies  of  life  or  endowment  insurance,  or  in 
the  dividends  or  other  benefits  payable  there- 
on, or  in  any  other  of  the  terms  and  con- 
ditions of  the  contracts  it  makes;  nor  shall 
any  such  company  or  any  representative 
thereof  make  any  contract  of  insurance,  or 
agreement  as  to  such  contract,  other  than 
as  plainly  expressed  in  the  policy  issued 
thereon;  nor  shall  any  such  company  or  rep- 
resentative pay  or  allow,  or  offer  to  pay  or 
allow,  as  inducement  to  insurance,  any  re- 
bate or  premiums  payable  .on  the  policy,  or 
any  special  favor  or  advantage  in  the  div- 
idends or  other  benefits  to  accrue  thereon, 
or  any  valuable  consideration  or  inducement 
not  specified '  in  the  policy  contract  of  in- 
surance. Every  officer  or  agent  of  any  such 
corporation  who  shall  violate  any  of  the 
provisions  of   this   section   sliall   be   deemed 


guilty  of  a  misdemeanor  and  shall  be  fined 
in  any  sum  not  exceeding  $600  or  imprisoned 
in  the. county  pail  not  exceeding  six  months 
or  both  at  the  discretion  of  the  court,  with 
revocation  of  his  license  to  do  business  in 
this  state.*' 

Tlie  note  mentioned  was  plainly  an  agree- 
ment as  to  the  contract  of  insurance  other 
than  that  expressed  in  the  policy.  The  in- 
sured was  charged  with  the  knowledge  of 
this  law  forbidding  such  a  stipulation.  By 
the  terms  of  liis  own  contract,  he  knew  that 
no  agent  had  any  power  to  alter,  discharge 
or  waive  any  provision  of  the  policy.  There 
is  nothing  whatever  in  that  instrument  au- 
thorizing the  acceptance  of  anything  except 
money  in  settlement  of  the  premiums,  and  it 
is  plainly  said  that  if  default  should  be  made 
in  such  payments  within  three  years  from 
the  date  of  the  policy,  it  should  cease  and  de- 
termine. The  law  and  the  words  of  the  con- 
tract of  insurance  could  not  [438]  be  plainer, 
and  both  concur  in  condemnation  of  such  a 
compact.  l%e  plaintiff  is  compelled  to  rely 
upon  a  contract  evidenced  by  the  so-called 
note,  which  she  knew  by  the  terms  of  the 
policy  and  by  the  statute  the  agents  with 
whom  she  dealt  had  no  authority  whatever 
to  make.  Under  these  circiunstances,  dis- 
closed by  the  record  without  dispute,  the 
matter  of  apparent  authority  does  not  arise 
in  this  case,  and  the  transaction  outside 
of  the  policy  give  the  plaintiff  no  ground  of 
recovery. 

The  scope  of  this  statute  and  the  reason 
of  the  rule  it  establishes  is  wider  than  the 
contention  between  the  immediate  parties  be- 
fore us.  It  declares  a  principle  of  public 
policy  in  this  state  regulating  all  life  in- 
surance, and  putting  that  business  on  a 
sound  financial  basis.  Like  laws  governing 
banks  and  other  moneyed  institutions,  it 
aims  to  weed  out  unsound  insurance.  It  ia 
in  the  interest  of  not  only  any  particular 
individual,  but  also  of  the  general  public, 
and  it  is  in  that  light  that  the  statute  must 
be  construed.  It  is  on  a  parity  with  the 
provisions  requiring  such  concerns  to  invest 
their  capital  in  certain  kinds  of  securities  as 
in  Section  4610,  L.  O.  L.,  or  compelling  them 
to  specify  in  their  policies  the  amount  and 
manner  of  payment  of  benefits  as  stated  by 
Section  4629.  The  section  under  considera- 
tion specifically  forbids  distinction  or  dis- 
crimination in  any  of  the  terms  and 
conditions  of  the  stipulations  an  insurer 
makes.  It  goes  further,  and  Requires  all  the 
contract  of  insurance  to  be  plainly  ''expressed 
in  the  policy,"  and  under  criminal  penalty 
explicitly  interdicts  any  other  "agreement 
as  to  such  contract."  The  original  policy 
requires  actual  payment  of  a  money  pre- 
mium in  default  of  which  the  insurance 
lapses.    Jones  and  Brown,  insuring  with  the 
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company,  have  thus  liquidated  the  required 
fee  for  [439]  their  insurance,  yet  the  plain- 
tiff here  would  enforce  a  discrimination  in 
her  favor  to  the  extent  of  making  an  unful- 
filled collateral  agreement  a  substitute  for 
payment,  all  in  defiance  of  the  law  prohibit- 
ing that  very  thing. 

It  is  argued  that  the  policy  does  not  state 
that  it  shall  be  forfeited  for  default  in  meet- 
ing   a    premium    note   at    maturity.      With 
equal   force  it  may   be   said  that  it  is   not 
provided    in   the   policy   that   any    such    in- 
strument as   the   plaintiff  relies  upon   shall 
be  accepted  as  payment  of  a  premium.     The 
contract  is  equally  obligatory  upon  both  par- 
ties to  it,  and  under  the  plain  mandate  of 
the  law  each  of  them  must  find  relief  only 
in  the  terms  of  the  original  policy.     Upon 
the   collection  of   premiums   alone   can   any 
insurance    institution    expect    to    pay     its 
obligations   or   do.  business    at    all   without 
impairment  of  its  capital  and  ultimate  in- 
solvency.    The  matter   involved    is   not   al- 
together the  case  of  the  French  insurance. 
It  affects  everyone  holding  a  policy  in  the 
defendant     company.       If     would-be    benefi- 
ciaries can  force  upon  it  dishonored  paper  as 
payment,  or  if  it,  however  willing,  may  be 
permitted  even  to  accept  such  a  substitute, 
other  policies  it  has  issued  will  be  impaired. 
The  application  of  the  doctrine  for  which  the 
plaintiff  contends  will  depreciate  the  value 
of  every  policy  in  this  state,  notwithstand^ 
ing     the     careful     legislation     designed     to 
strengthen  insurance.    Once  the  door  is  open 
to  such  a  notion,  the  security  of  the  frugal 
policy-holder    who    pays    will    be    frittered 
away    and    wildcat    insurance    will    be    de- 
throned.   While  it  may  not  be  unlawful  to 
insure  people  on  the  basis  of  taking  notes 
for  overdue  premiums,  yet  the  command  of 
the  law  is  that  provisions  to  that  end  must 
be  incorporated  in  the  policy,  so  that  those 
who   oontract   for   insurance   may   know    in 
advance  that  the  company  [440]  proposes  to 
do  a  credit  business,  and  thus  more  certainly 
estimate  its  reliability  as  a  financial  insti- 
tution.    In  the  absence  of  anything  in  the 
policy  permitting  such  a  substitute  for  pay- 
ment as  the  one  here  put  forward,  it  was 
the  duty  of  the  court  sua  aponte  to  decline 
to  enforce  it,  as  in  a  case  where  any  other 
unlawful  stipulation  is  presented  for  judicial 
sanction. 

Passing  this  for  the  moment,  it  is  well 
isettled  that  a  note  is  not  payment  unless 
there  is  an  agi'eement  that  it  should  be  so 
accepted:  Black  v.  Sippy,  15  Ore.  674,  16 
Pac.  418;  Johnston  v.  Barrills,  27  Ore.  251, 
41  Pac.  656,  50  Am.  St.  Rep.  717;  Schreyer 
V.  Turner  Flouring  Mills  Co.  29  Ore.  1,  43 
Pac.  719;  Kiernan  v.  Kratz,  42  Ore.  474,  69 
Pac.  1027,  70  Pac.  506;  Stringham  v.  Mutual 
Ins.  Co.  44  Ore.  447,  75  Pac.  822.    It  is  con- 


tended, however,  that  the  assured  was  under 
no  obligation  to  pay  any  premium,  and  hence 
that  he  was  not  compelled  to  give  the  note. 
If  anything,  this  proves  too  much,  for  if  the 
defendant  had  undertaken  to  collect  the  note 
from  him  by  action  at  its  maturity,  he  could 
have  defended  against  it  for  at  least  partial 
failure  of  consideration.  But  we  are  not  left 
without  evidence  of  the  intent  of  the  parties 
in  the  execution  and  reception  of  the  note. 
They  themselves  put  into  that  instrument 
the  conditions  governing  their  stipulation, 
conceding  that  authority  existed  for  making 
the  same.  It  is  plainly  written  there  that: 
''If  this  note  is  not  paid,  principal  and  in- 
terest, at  the  maturity  thereof,  said  policy 
shall  thereupon  and  on  the  15th  day  of  July, 
1913,  without  notice  or  other  action  by  said 
Columbia  Ldfe  &  Trust  Company,  lapse  and 
become  of  no  further  force  or  effect." 

It  is  true  by  the  terms  of  that  instrument 
-the  company  retained  the  right  to  collect  the 
pro  rata  premium  to  the  date  of  cancellation, 
but  even  this  clause  signed  [441]  by  the 
assured  contemplates  that  the  poHcy  should 
then  and  there  terminate.  That  reservation 
refers  only  to  the  premium  earned  by  the 
company  on  the  insurance  up  to  the  date  of 
the  cancellation  of  the  policy.  The  receipt 
mentioned  imparts  nx>  vitality  to  the  plain- 
tiff's case,  for  it  refers  to  the  note,  and  the 
two  must  be  construed  together. 

The  plaintiff  must  rely  on  the  so-called 
note  if  she  recovers  at  all.  She  cannot  take 
the  part  favorable  to  her  and  ignore  the 
other  conditions  therein  expressed.  That 
instrument  either  affected  the  policy  or  it 
did  not.  If  not,  it  is  conceded  that  she  has 
no  standing  in  court;  for  the  only  pretense 
of  compliance  with  the  contract  of  insurance 
must  be  worked  out  through  the  note.  If 
the  policy  was  affected  by  it  in  respect  to 
payment  of  the  premium  or  otherwise,  it 
must  be  according,  to  all  the  conditions  of 
the  note,  and  not  by  part  of  them  to  the 
exclusion  of  others.  It  is  primary  learning 
that  one  who  would  rely  upon  an  executory 
contract  must  allege  and  prove  compliance 
with  it  on  his  part,  and  confessedly  there 
was  no  semblance  of  performance  of  what 
was  to  be  done  by  the  assured  under  the 
terms  of  the  note.  Arnold  v.  Empire  Mut. 
Annuity,  etc.  Ins.  Co.  3  Ga.  App.  685,  60 
S.  E.  470;  is  a  precedent  cited  and  strongly 
relied  upon  by  the  plaintiff.  It  is  distin^ 
guishable  from  the  instant  case  by  the  fact 
that  the  company,  credited  on  the  notes  div- 
idends earned  by  the  policy.  Expressly  upon 
that  feature  the  court  held  that  the  com- 
pany was  estopped  to  deny  liability.  Yet 
even  under  those  circumstances  the  opinion 
contains  this  language: 

"The  company  might  have  declared  the 
policy  avoided  for  the  nonpayment  of '  the 
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first  note  at  its  maturity,  and  as  it  might 
still  have  held  the  insured  as  maker  of  the 
note  for  the  proportionate  part  thereof  equal 
to  the  portion  of  the  premium  for  1903, 
v/hich  [442]  accrued  up  to  the  date  of  the 
maturity  of  the  note  this  would  not  of  itself 
have  shown  that  the  company  waived  its 
right  to  forfeit  the  policy,  or  that  it  had 
not  availed  itself  of  that  right. 

Here  the  plaintiff  herself  shows  that  the 
defendant  occupies  exactly  the  position  thus 
outlined  by  the  Georgia  court;  and  not  only 
so,  but  she  also  sets  out  in  her  reply  the 
letter  of  the  defendant  written  to  the  assured 
November  12,  1913,  distinctly  notifying  him 
that  his  policies  had  lapsed.  How  this  can 
be  tortured  into  a  waiver  passes  the  most 
technical  special  pleading. 

Again,  in  Arnold  v.  Empire  Mut.  Annuity, 
etc.  Ins.  Co.  supra,  there  is  this  excerpt  from 
New  York  L.  Ins.  Co.  v.  Eggleston,  96  U.  S. 
577,  24  U.  S.   (L.  ed.)  841: 

"Any  agreement,  declaration,  or  course  of 
action  on  the  part  of  an  insurance  company, 
which  leads  a  party  insured  honestly  to  be- 
lieve that  by  conforming  thereto,  a  forfeiture 
of  his  policy  will  not  be  incurred,  followed 
by  due  conformity  on  his  part,  will  and 
ought  to  estop  the  company  from  insisting 
upon  the  forfeiture,  though  it  might  be 
claimed  under  the  express  letter  of  the  con- 
tract. 

The  dominant  idea  in  the  rule  thus  stated 
is  that  the  assured  himself,  as  well  as  the 
company,  must  comply  with  the  new  contract 
or  arrangement  into  which  he  has  been  led 
by  the  insurer  if  the  latter  is  to  be  estopped 
thereby;  for  it  is  elementary  that  estoppels 
must  be  mutually  binding  upon  both  par- 
ties. 

Summers  v.  Des  Moines  Ins.  Co.  116  la. 
593,  88  N.  W.  326,  is  cited  in  opposition  to 
the  views  here  expressed.  That  case  depend- 
ed upon  a  peculiar  Iowa  statute  (Code,  § 
1741),  as  follows: 

''AH  insurance  companies  or  associations 
shall,  upon  the  issue  or  renewal  of  any  pol- 
icy, attach  to  such  policy,  or  indorse  thereon, 
a  true  copy  of  any  application  [443]  or 
representation  of  the  assured  which,,  by  the 
terms  of  such  policy,  are  made  a  part  thereof, 
or  of  the  contract  of  insurance,  or  referred 
to  therein,  or  which  may  in  any  manner 
affect  the  validity  of  such  policy.  The  omis- 
sion so  to  do  shall  not  render  the  policy 
invalid,  but  if  any  company  or  association 
selects  to  comply  with  the  requirements  of 
this  section  it  shall  be  forever  precluded  from 
pleading,  alleging  or  proving  any  such  ap- 
plication or  representations,  or  any  part 
thereof,  or  falsity  thereof,  or  any  parts 
thereof,  in  any  action  upon  such  policy,  and 
the  plaintiff  in  any  such  action  shall  not 
be  required,  in  order  to  recover  against  such 


company  or  association,  either  to  plead  or 
prove  such  application  or  representation,  but 
may  do  so  at  his  option." 

This  enactment  is  not  like  ours.  It  does 
not  forbid  the  making  of  any  contract  relat- 
ing to  the  insurance  involved.  It  only  pre- 
vents the  company  from  pleading  or  proving 
such  a  contract  unless  it  is  attadied  to  or 
indorsed  upon  the  original  policy.  The  case 
is  not  in  any  wise  an  authority  under  our 
statute,  which  absolutely  forbids  the  making 
of  any  agreement  concerning  insurance  out- 
side the  policy  itself.  The  same  may  be  said 
of  Lewis  V.  Burlington  Ins.  Co.  71  la.  97,  32 
N.  W.  190,  reported  on  second  appeal  in  80 
la.  259,  45  N.  W.  749;  Provident  Sav.  L. 
Assur.  Soc.  V.  Puryear,  109  Ky.  381,  59  S. 
W.  15;  Considine  v.  Metropolitan  L.  Ins.  Co. 
165  Mass.  462,  43  K  E.  201,  and  New  Era 
L.  Assoc.  V.  Musser,  120  Pa.  St.  384,  14  AtL 
155.  They  are  all  illustrative  of  statutory 
regulations  similar  to  that  of  Iowa  quoted 
above.  Bowyer  v.  Continental  Casualty  Co. 
72  W.  Va.  333,  78  S.  E.  1000,  enforces  a 
similar  statute,  to  the  extent  that  an  ap- 
plication, not  copied  into  or  attached  to  the 
policy  issued  upon  it,  although  referred  to 
in  the  policy  as  a  basis  thereof,  could  not 
be  received  in  evidence  to  vary  or  affect  the 
terms  of  the  contract  of  insurance  itself, 
[444]  although  the  court  said  it  would  have 
been  admissible  at  common  law  for  that  pur- 
pose. Applying  the  doctrine  of  that  case  to 
the  present  contention,  it  is  plain  that  the 
other  party  to  the  contract,  the  plaintiff  here, 
has  no  right  under  our  statute  to  rely  upon 
or  offer  in  evidence  an  outside  agreement  to 
supplement  or  vary  the  original  policy.  It 
is  idle  to  say  that  where  one  party  to  the 
poltcy  is  forbidden  by  law  to  make  a  con- 
tract of  a  certain  kind,  the  other  party  to 
the  same  convention  can  make  such  an  agree- 
ment and  enforce  it  against  the  person  for- 
bidden to  agree  to  the  same.  Yet  this  is 
the  essence  of  the  plaintiff's  contention  when 
tested  by  the  statute.  It  is  unthinkable  that 
one  party  to  an  agreement  may  contract  one 
way  while  the  other  cannot.  Central  Nat. 
Bank  v.  Hume,  128  U.  S.  195  (32  U.  S.  (L. 
ed.)  370,  9  S.  Ct.  41),  merely  holds,  what 
no  one  disputes,  that  the  beneficiary  has  a 
vested  interest  in  the  policy  when  it  is  issued 
of  which  he  cannot  be  deprived  without  his 
consent;  and,  further,  not  applicable  to  his 
case,  that  it  is  not  fraud  upon  his  creditors 
for  a  husband  to  insure  his  own  life,  making 
his  wife  the  beneficiary.  As  supporting  the 
contention  of  the  plaintiff,  an  excerpt  is 
taken  from  Mutual  L.  Ins.  Co.  v.  Kelly,  114 
Fed.  268,  274,  52  C.  C.  A.  154,  160,  to  the 
effect  that  the  wife  beneficiary  has  a  certain 
vested  interest  in  the  policy  immediately  up- 
on its  issue.  The  opinion,  however,  con- 
tinues in  this  language: 
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"But  this  well-recognized  principle  falls 
far  short  of  sustaining  plaintiff's  contention 
in  this  case.  The  question  still  remains. 
With  what  rights  was  she  vested?  This 
obviously  depends  upon  the  terms  and  con- 
ditions of  the  contract  creating  them.  The 
husband  assumed  to  act  as  her  agent  in 
the  negotiation  of  a  contract  intended  to 
be  beneficial  to  her.  He  gave  a  considera- 
tion therefor,  consisting  partly  of  certain 
[445]  executory  promises.  He  secured  the 
promise  from  the  insurance  company  to  pay 
money  to  the  wife,  in  case  of  his  death,  by 
promising  that  such  death  should  not,  for 
two  years  at  least,  be  the  result  of  his  own 
act,  sane  or  insane.  All  this  was  so  done  as 
to  disclose  a  clear  intention  on  the  part  of 
both  that  no  risk  against  such  death  should 
be  assumed  by  the  company.  The  wife,  by 
asserting  a  claim  on  the  policy,  ratifies  and 
affirms  the  contract  as  made  by  her  agent, 
and  that,  too,  subject  to  all  its  terms  and 
conditions.  She  cannot  avail  herself  of  the 
promise  to  pay  her  the  amount  of  the  policy, 
and  simultaneously  repudiate  the  promise 
made  by  her  husband,  which  was  given  to 
the  insurer  as  a  consideration  for  its  under- 
taking. Neither  can  she  enlarge  the  obliga- 
tion of  the  insurer  beyond  the  scope  of  that 
undertaken  by   it." 

In  the  instant  case  the  beneficiary  herself, 
the  plaintiff  here,  did  nothing  whatever  in 
the  matter  involved.  All  that  was  done  was 
performed  for  her  by  her  husband,  upon 
whose  actions  alone  she  must  stand  or  fall. 
She  is  compelled,  under  the  very  nature  of 
the  case,  to  rely  upon  the  so-called  note. 
She  cannot  take  parts  of  this  instrument 
which  are  favorable  to  herself  and  reject  the 
rest  of  his  written  stipulation.  She  mjist 
take  the  good  with  the  bad  if  she  would  act 
at  all.  This  principle  is  stated  in  Guaranty 
Trust  Co.  V.  Dinwiddle,  79  Ore.  653,  156  Pac. 
279,  in  Department  No.  2  of  this  court,  in 
which  Mr.  Chief  Justice  Moore  and  Justices 
Bean,  Harris  and  the  writer  concurred.  The 
principle  is  controlling  here. 

The  quintessence  of  the  case  is  that  the 
plaintiff  is  relying  upon  a  contract,  not  con- 
tained in  the  policy,  which  the  assured  knew 
the  agents  had  no  authority  to  make,  for- 
bidden, as  it  was,  by  the  policy  itself  and 
by  the  statute;  and,  further,  that  even  this 
invalid  outside  agreement  has  never  been 
performed  by  the  assured,  nor  anyone  else  on 
his  behalf.  No  sophistry  [446]  can  make  the 
fact  otherwise,  nor  dispense  with  the  legal 
rule  that  if  a  party  would  recover  upon  a 
contract,  he  must  show  compliance  therewith 
on  his  own  part  or  legal  excuse  for  -not  so 
doing.     The  plaintiff  has  not  shown  this. 

The  judgment  should  be  affirmed. 

Bean,  J.  {dissenting). — This  is  an  action 
upon   two  life   insurance   policies   issued   by 


the  defendant  company  upon  the  life  of 
James  M.  French  for  $2,500  each,  numbered 
6551  and  6579,  respectively.  Upon  the  trial 
of  the  cause,  at  the  close  of  all  the  evidence, 
the  trial  court  directed  a  verdict  in  favor  of 
the  defendant.  From  a  judgment  thereon 
plaintiff  appeals. 

The  following  is  shown  by  the  record:  In 
so  far  as  material  to  this  controversy,  policy 
No.  6551,  upon  which  the  first  cause  of  ac- 
tion is  based,  is,  in  substance,  as  follows: 

"Columbia  Life  &  Trust  Company  promises 
to  pay,  at  the  home  office  of  the  company,  in 
Portland,  Oregon,  the  sum  of  twenty-five 
hundred  dollars  (less  any  indebtedness  here- 
on  to  the  company,  and  any  unpaid  portion 
of  the  premium  for  the  then  current  policy 
year),  to  James  M.  French,  of  Portland, 
county  of  Multnomah,  State  of  Oregon,  here- 
in called  the  insured,  on  the  eleventh  day  of 
March,  nineteen  hundred  and  thirty-two,  if 
the  insured  be  then  living;  or,  to  make  such 
payment  upon  receipt  at  said  home  offipe  of 
due  proof  of  the  prior  death  of  said  insured, 
to  Elizabeth  French,  his  wife,  herein  called 
the  beneficiary,  if  said  beneficiary  be  living; 
otherwise,  to  the  executors,  administrators 
or  assigns  of  the  insured,  subject  to  the  right 
of  the  insured  to  change  the  beneficiary,  as 
hereinafter  provided. 

"This  contract  of  insurance  is  made  in 
consideration  of  the  application  for  this 
policy,  a  copy  of  which  is  [447]  hereto  at- 
tached, and  wliich  application  is  hereby 
made  a  part  of  this  contract,  and  in  con- 
sideration of  the  first  annual  premium  of 
one  hundred  seventy  and  13/100  dollars,  the 
receipt  whereof  is  hereby  acknowledged,  for 
insurance,  as  herein  provided,  terminating  on 
the  eleventh  day  of  March,  1913,  and  in  con- 
sideration of  the  further  payment  of  one 
hundred  seventy  and  13/100  dollars,  to  be 
made  on  or  before  every  eleventh  day  of 
March  hereafter  during  the  first  twenty 
years  of  the  continuance  of  this  policy. 

''This  policy  shall  not  take  effect  until  the 
first  premium  shall  have  been  actually  paid 
during  the  good  health  of  the  insured.  No 
premium  after  the  first  shall  be  considered 
paid  unless  a  receipt  shall  be  given  therefor, 
signed  by  the  president,  a  vice-president,  or 
secretary,  and  countersigned  by  an  agent  au- 
thorized to  receive  such  premium,  nor  shall 
any  premium  pa^nnent  have  the  effect  to 
continue  this  policy  in  force  longer  than  for 
the  period  covered  by  such  payment,  except 
as  otherwise  provided  herein.  Agents  are 
not  authorized  to  make,  alter,  or  discharge 
contracts,  or  to  waive  forfeitures,  or  to  waive 
or  postpone  payment  of  premiums, 

"Should  default  be  made  in  the  payment 
of  any  premium  within  three  years  from  the 
date  hereof,  this  policy  shall  cease  and  de- 
termine, and,  unless  reinstated,  all  payments 
hereon  shall  remain  the  property  of  the  com- 
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pany.  The  first  year's  insurance  hereunder 
is  term  insurance  and  shall  be  valued  as 
such. 

''A  grace  of  thirty-one  days,  during  which 
the  policy  shall  remain  in  full  force,  will  be 
allowed  in  the  payment '  of  all  premiums, 
except  the  first,  subject  to  an  interest  charge 
of  not  to  exceed  six  per  cent  per  annum. 

''The  mode  of  premium  payment  may  be 
changed  on  any  anniversary  date,  from 
annual  to  semi-annual,  or  quarterly,  or  vice 
versa,  at  the  premium  rates  in  use  by  the 
company  at  the  date  hereof. 

"In  the  event  of  default  in  the  payment  of 
any  premium  hereon,  this  policy  may  be  re- 
instated upon  evidence  satisfactory  to  the 
company  of  the  insurability  [448]  of  the  in- 
sured, and  by  the  payment  of  all  past-due 
premiums,  with  interest  thereon  at  the  rate 
not  to  exceed  six  per  cent  per  annum.  The 
policy  reinstated  will  be  subject  to  any  un- 
paid indebtedness. 

''Should  there  be  any  error  in  the  state- 
ment of  the  age  of  the  insured,  it  will  be 
adjusted  by  the  payment  of  such  amount  of 
insurance  as  the  premium  actually  would 
have  purchased  at  the  correct  age. 

"This  policy  and  the  application  therefor 
shall  constitute  the  entire  contract  between 
the  parties,  and  all  statements  made  by  the 
insured  shall,  in  the  absence  of  fraud,  be 
deemed  representations  and  not  warranties, 
unless  a  copy  of  such  statement  shall  be  used 
in  defense  to  a  claim  under  this  policy  un- 
less it  is  contained  in  the  written  application 
therefor. 

"This  policy  shall  be  incontestable  after 
one  year  from  its  date,  except  for  nonpay- 
ment of  premium. 

"The  insured,  subject  to  the  rights  of  any 
assignee,  may  nominate  a  beneficiary  or  ben- 
eficiaries, provided  none  be  herein  named,  or 
may  change  the  beneficiary  or  beneficiaries 
at  any  time,  during  the  continuance  of  this 
policy,  by  filing  with  the  company  a  written 
request  accompanied  by  this  policy,  such 
nomination  or  change  to  take  effect  upon  the 
indorsement  of  same  on  the  policy  by  the 
company." 

The  second  annual  premium  upon  the  pol- 
icy became  due  by  the  terms  thereof  on 
March  11,  1913,  and  was  not  paid  on  that 
day,  but  James  M.  French  availed  himself 
of  the  31  days  of  grace,  and  on  April  10, 
1913,  for  the  second  annual  premium  of 
$170.13,  executed  and  delivered  to  the  com- 
pany his  promissory  note  as  follows: 

170.13.      Portland,  Oregon,  April  10,  1913. 

On  the  15th  day  of  July,  1913,  without 
grace,  for  value  received,  I  promise  to  pay 
to  the  order  of  Columbia  Life  &  Trust  Com- 
pany, at  its  office,  in  the  city  of  Portland, 
Oregon,  one  hundred  seventy  and  13/100 
Ann.  Cas.  1918D.— 32. 


dollars  in  U.  S.  gold  coin,  with  interest  there- 
on in  like  [449]  gold  coin,  at  the  rate  of 
six  (6)  per  cent  per  annum,  from  the  11th 
day  of  March,  1913,  until  paid. 

This  note  is  given  on  account  of  the  re- 
newal premium  for  the  period  of  12  months 
ending  on  the  11th  day  of  March,  1914,  on 
policy  No.  6551,  issued  to  me  by  said  Colum- 
bia Life  Sl  Trust  Company. 

If  this  note  is  not  paid,  principal  and 
interest,  at  the  maturity  thereof,  said  policy 
shall  thereupon  and  on  the  15th  day  of  July, 
1913,  without  notice  or  other  action  by  said 
Columbia  Life  &  Trust  Company,  lapse  and 
become  of  no  further  force  or  effect;  and 
thereupon  this  note  shall,  without  notice  or 
other  action  by  said  Columbia  Life  &.  Trust 
Company,  immediately  become  due  and  pay- 
able, to  the  extent  of  so  much  thereof  as 
may  be  required  to  cover  the  pro  rata  pre- 
mium of  the  insurance  under  said  policy  to 
the  date  of  such  cancellation  thereof. 

[Signed]    James  M.  Fbench. 

Thereupon  defendant  executed  and  deliv- 
ered to  James  M.  French  its  receipt,  as 
follows: 

Columbia  Life  &  Trust  Company, 
Portland,  Oregon. 
No.  1695 
Premium  for  one  year  $170.13,  subject  to 
note  given  in  payment  hereof. 

Premium  as  above  received  this  10th  day 
of  April,  1913.  T.  H.  Bichey. 

Beceived  the  annual  premium  due  March 
n,  1913,  as  per  statement  in  the  margin 
hereof,  on  policy  No.  6551,  insuring  the  life  of 
James  M.  French.  This  receipt  must  be  coun- 
tersigned before  delivery  by  T.  H.  Bichey. 

M.    M.    JOBNSON, 

Secretary. 
(For  terms  of  mutual  agreement  see  pol- 
icy.) 

On  March  4,  1914,  the  defendant  presented 
its  claim  against  the  estate  of  French  as 
follows: 

[450]  Portland,  Oregon,  March  4,  1914. 

Estate  of  J.  M.  French  to  Columbia  Life  & 

Trust  Company,  Dr. 

Note  due  March  1,  1913  . .  $170  13 
June  11,  1913,  paid 62  60 


$107  63 
Interest  to  March   4,   1914         7  46 


Note  for  premium  policy 
No.  6551  to  July  15, 
1913     

Interest  to  March  4,   1914 


$115  09 


68  59 
3  46 


62  05 
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Note  for  premium  policy 
No.  6579  to  July  24, 
1913    

Interest  to  March  4,.  1914 


28  35 
1  30 


29  65 


E.  and  0.  E. 


$206  79 


The  mode  of  premium  payment  as  orig- 
inally provided  in  the  policy  was  never 
clianged  to  a  semi-annual  or  quarterly  pay- 
ment. 

In  her  complaint  plaintiff  alleges,  inter 
alia,  that  the  note  was  not  paid  at  maturity, 
but  that  James  M.  French  was  assured  by 
defendant  that  he  might  protect  the  interests 
of  the  beneficiary  under  the  policy  by  agree- 
ing 4,0  apply,  upon  the  amount  of  notes  given 
for  the  premiums,  a  claim  held  by  French 
against  the  Johnson-Bradford  Safe  Company, 
on  account  of  commissions  previously  earned 
by  him  through  the  sale  of  its  stock  to  one 
Osvvell;  that  the  sum  of  $125  was  still  due 
to  French  for  commissions  upon  the  sale  of 
the  stock,  and  that  the  defendant  company, 
French,  and  the  Johnson-Bradford  Safe  Com- 
pany, and  one  Troeh,  who  had  an  interest 
in  the  commissions,  agreed  [451]  that  the 
same  should  be  paid  directly  by  the  safe 
company  to  the  defendant  and  credited  upon 
the  insurance  premium  due  it  from  French; 
and,  in  consideration  of  French  consenting 
to  the  application  of  the  commissions  to  the 
payment  of  the  notes,  the  defendant  did  or- 
ally extend  the  time  of  payment  of  the  notes 
and  continued  in  force  the  insurance  policy 
until  the  next  annual  premium  was  due,  and 
that  defendant  waived  any  forfeiture  or  lapse 
of  the  policy  by  reason  of  the  failure  of 
French  to  pay  the  notes  when  due,  or  at  any 
time  previous  to  his  death;  that  under  such 
arrangement  the  $125  was  paid  to  this  de- 
fendant and  applied  by  it  on  account  of  the 
premium;  that  the  insurance  company  re- 
tained possession  of  the  notes  and  claimed 
and  insisted  that  James  M.  French  was  li- 
able thereon  for  the  full  amount  thereof  for 
the  principal  and  interest  until  December 
19,  1913,  the  day  of  his  death ;  that  on  March 
13,  1914,  Elizabeth  French,  through  her  at- 
torney, made  a  written  demand  upon  the 
defendant,  on  behalf  of  the  beneficiaries,  for 
blanks  on  which  to  make  due  proof  of  the 
death  of  the  insured,  James  M.  French;  that 
on  March  14,  1914,  the  defendant  answered 
this  demand  by  letter  stating  in  part  that: 

"Policy  No.  6661,  Jas.  M.  French,  lapsed 
on  July  15,  1913.  Policy  No.  6579,  Jas.  M. 
French,  lapsed  on  July  24,  1913.  Under 
these  circumstances  there  is  no  occasion  for 
furnishing  blanks  for  proof  of  claim  as  there 
is  no  claim.'' 

Plaintiff  tenders  defendant  all  moneys  due 
upon  the  notes  in  payment  of  the  premiums. 


and  also  a  portion  of  one  given  for  the  first 
premium  upon  the  policy  dated  May  24,  1912, 
and  consents  that  the  court  may  deduct  from 
the  amount  due  upon  the  policies  of  insurance 
[452]  the  sum  so  due  upon  the  notes,  and 
any  amounts  to  which  defendant  is  lawfully 
entitled. 

For  a  second  cause  of  action  plaintiff  de- 
clares substantially  the  same  upon  policy 
6579,  issued  May  24,  1912,  to  James  M. 
French,  in  consideration  of  the  payment  to 
it  of  the  premium  of  $170.13  upon  his  life, 
in  which  Irene  C.  French,  his  daughter,  was 
named  as  beneficiary,  which  policy  was  as- 
signed to  plaintiff  after  his  death.  The  note 
given  for  the  second  annual  premium  due  on 
the  May  policy,  which  was  dated  June  24, 
1913,  for  $170.13  is  of  the  same  tenor  and 
form  as  the  note  set  forth  above.  Upon  the 
execution  and  delivery  of  such  note  the  de- 
fendant company  delivered  to  James  M. 
French  a  receipt  of  substantially  the  same 
purport  as  the  one  above  stated,  but  the  note 
was  referred  to  therein  as  follows:  "Given 
in  accordance  with  note  dated  June  24th, 
1913."  In  connection  with  sending  this  re- 
ceipt to  French  the  vice-president  of  the  com- 
pany wrote  him  a  letter  on  June  24,  1913, 
in  which  he  made  the  following  statement 
regarding  the  payment  of  the  premium,  to 
wit: 

"We  are  in  receipt  of  your  valued  remit- 
tance, in  payment  of  the  premium  on  your 
policy,  and  have  the  pleasure  of  handing  you 
the  official  receipt  herewith." 

The  other  allegations  are  practically  the 
same  aa  in  the  first  cause  of  action  except 
as  to  dates  and  name. 

In  its  answer  the  defendant  admits  the  exe- 
cution of  the  two  policies  and  the  notes  for 
the  second  annual  premiums,  but  denies  that 
the  premiums  'were  thereby  paid,  allying 
that  a  conditional  receipt  was  given  therefor 
as  set  forth  in  plaintiff's  complaint.  The  de- 
fendant denies  that  the  conditional  promis- 
sory notes  were  accepted  by  it  in  payment  of 
the  premiums;  that  under  and  by  the  terms 
of  the  conditional  promissory  [463]  notes 
and  the  conditional  receipts  given  therefor 
the  March  policy  of  insurance  "was  kept  in 
force  until  only  the  fifteenth  day  of  July, 
1913;"  and  that  the  May  policy  was  kept 
in  force  until  July  24,  1913. 

For  answer  to  paragraph  9  of  the  first 
cause  of  action  of  the  complaint  the  defend- 
ant "denies  each  and  every  allegation  there- 
in contained,  except  that  this  defendant  de- 
nies any  knowledge  or  information  suflicient 
to  form  a  belief  as  to  whether  or  not  there 
was  still  due  to  the  said  French  for  com- 
missions on  the  sale  of  said  stock  in  said 
paragraph  set  forth  the  sum  of  $125,  and 
further  except  that  this  defendant  admits 
that  the  conditional  note  in  said  paragraph 
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referred  to  was  not  paid  at  the  maturity 
thereof." 

For  answer  to  paragraph  10  of  the  first 
cause  of  action  the  defendant  "denies  any 
knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  or  not  the  said  Os> 
well  made  his  final  payment  upon  the  said 
corporate  stock  on  December  1,  1913,  and 
tliereupon  the  said  $125  due  the  said  French 
on  account  of  said  commissions  became  im- 
mediately payable." 

Defendant  admits  that  it  still  retains  pos- 
session of  the  notes;  that  it  refused  to  fur- 
nish blanks  on  which  to  make  due  proof  of 
the  death  of  James  M.  French,  upon  the 
ground  that  the  policy  had  lapsed  and  was 
void,  and  that  plaintiff  had  no  claim  there- 
under; that  this  defendant  was  not  liable 
therefor;  that  at  that  time  defendant  wholly 
repudiated  its  alleged  liability  upon  the  pol- 
icies;  and  that  James  M.  French  is  dead. 

In  its  farther  and  separate  answer  the 
gist  of  the  allegations  of  the  defendant  is: 

"That  the  second  annual  premium  upon 
the  said  policy  of  life  InBurance  became  due, 
by  the  terms  thereof^  on  the  11th  day  of 
March,  1913.  That  the  said  Jamea  M.  French 
wholly  failed,  refused  and  neglected  to  pay 
the  same  upon  said  date,  and  the  said  Jamea 
[454]  M.  French  represented  unto  the  said 
defendant  that  he  would  pay  said  premium 
on  or  before  July  15,  1913,  and  requested 
the  said  Ck>lumbia  Life  k  Trust  Company  to 
take  his  conditional  promissory  note  there- 
for, payable  on  or  before  July  15,  1913,  and 
to  keep  said  insurance  in  force  until  said 
date,  to  wit,  July  15,  1913.  That  the  said 
defendant  agreed  to  accept  the  conditional 
promissory  note  of  the  said  James  M.  French 
in  the  sum  of  $170.13,  as  herein  alleged,  and 
agreed  to  keep  said  policy  of  life  insurance  in 
force  until  July  15,  1913,  but  if  said  condi- 
tional  promissory  note  was  not  paid  on  said 
date,  that  said  policy  of  life  insurance  should, 
on  said  date,  to  wit,  July  15,  1913,  lapse  and 
become  of  no  further  force  and  effect.  It  was 
mutually  understood  and  agreed  by  and  be- 
tween the  said  James  M.  French  and  this 
defendant  that  said  conditional  promissory 
note  so  to  be  executed  as  aforesaid  was  not 
payment  of  said  premium  then  due  on  said 
policy  of  life  insurance,  but,  on  the  contrary, 
the  said  Columbia  Life  k  Trust  Company 
agreed  to  keep  said  policy  of  life  insurance 
in  force  until  July  15,  1913,  and  thereafter 
for  the  current  policy  year,  provided  that 
the  conditional  promissory  note  was  paid  in 
full  at  the  date  of  maturity  thereof,  to  wit, 
July  15,  1913.  That  pursuant  to  the  agree- 
ment aforesaid,  and  within  the  days  of  grace 
allowed  by  said  policy,  the  said  Jas.  M. 
French  made,  executed,  and  delivered  to  the 
Columbia  Life  ft  Trust  Company  his  cer- 
tain conditional  promissory  note,  as  set  forth 


in  the  complaint.  That  thereafter  the  de- 
fendant issued  to  James  M.  French  its  condi- 
tional receipt  for  the  conditional  promissory 
note  as  set  forth  in  the  complaint,  no  part 
of  which  was  paid  when  the  same  became  due 
or  at  any  time  thereafter.  That  after  the 
notes  became  due  James  M.  French  was  re- 
peatedly notified  and  told  that  his  policies 
of  life  insurance  had  lapsed  and  were  of  no 
force  and  effect,  and  on  November  12,  1913, 
the  company  notified  French  to  that  effect 
in  writing.  That  on  or  about  February  20, 
1914,  and  after  the  Columbia  Life  and  Trust 
Company  had  knowledge  of  his  death,  a  clerk 
of  the  company,  through  a  clerical  error  and 
mistake,  mailed  a  notice  to  French  as  set 
forth  in  the  [455]  complaint.  That  by  rea- 
son of  the  acts  and  facts  herein  set  forth  said 
policy  of  life  insurance  so  issued  on  the  life 
of  James  M.  French  lapsed  and  became  void 
and  of  no  further  force  and  effect  on  the  15th 
day  of  July,  1913,  and  there  is  now  nothing 
due  on  account  of  or  by  virtue  of  said  pol- 
icy of  life  insurance." 

For  like  reasons  the  May  policy  became 
void  and  lapsed  on  July  24,  1913.  The  re- 
ply puts  in  issue  the  new  matter  of  the  an- 
swer in  so  far  as  it  varies  from  the  complaint. 

The  substance  of  the  evidence  deemed  nec- 
essary to  note  is  as  follows:  Mr.  S.  P. 
Lockwood,  vice-president  of  the  company,  was 
called  as  a  witness  by  plaintiff,  and  testified 
in  part  that  the  first  premium  on  the  March 
policy  was  paid  by  note,  and  he  believed  the 
note  was  afterward  paid;  that  when  the  pre- 
mium on  the  March  policy  for  the  second 
year  became  due,  it  was  not  paid  in  money, 
but  within  the  days  of  grace  Mr.  French  gave 
a  note  in  connection  with  that  premium  dat- 
ed April  10,  1913;  that  the  note  was  on  that 
date  entered  on  a  record  card  as  a  premium 
payment  and  as  a  premium  loan,  and  car- 
ried as  an  asset;  that  the  company  never 
offered  to  return  the  note  to  Mr.  French  be- 
fore his  death,  to  his  knowledge,  nor  asked 
for  a  return  of  the  policy;  that  it  was  not 
the  practice  of  the  company  to  demand  a  re- 
turn of  a  policy;  that  on  February  22,  1914, 
he  had  a  talk  with  Mrs.  French  in  regard  to 
money  due  her  husband  from  the  Johnson- 
Bradford  Safe  Company,  and  said,  "I  told 
her  the  money  had  certainly  not  been  paid 
to  us,  .  and  did  not  know  whether 

there  was  any  money  due,"  but  would  inquire 
of  Mr.  Johnson,  the  secretary  (who  is  also 
secretary  of  the  Johnson-Bradford  Safe  Com- 
pany, but  not  the  Johnson  for  whom  the  safe 
company  is  named) ;  that  on  the  same  day  he, 
as  vice-president  of  the  company,  wrote  Mrs. 
French  a  letter  which  is  in  the  record  and 
states  in  part: 

[456]  "Our  Mr.  Johnson  informs  me  that 
about  Dec.  1st,  the  second  installment  of 
$2,500  on  the  stock  of  the  Johnson-Bradford 


500 


CITE  THIS  VOL.  ANK.  CAS.  1918D. 


Safe  Co.  was  paid  to  the  Johnson-Bradford 
Safe  Co.,  but  that  up  to  the  present  time 
the  commission  which  was  due  Mr.  Troeh 
on  .this  installment,  and  included  in  which 
is  any  amount  which  was  due  Mr.  French,  has 
not  yet  been  paid  to  Mr.  Troeh — there  being 
some  -agreement  between  Mr.  Troeh  and  the 
Johnson -Bradford  Safe  Company  under  which 
Mr.  Troeh  is  leaving  the  amount  with  them." 

Mr.  M.  M.  Johnson,  secretary  and  actuary 
of  the  company,  was  also  called  by  the  plain- 
tiff, and  he  testified  that  the  books  of  the 
Johnson-Bradford  Safe  Company  show  that 
the  $2,500  due  December  1,  1013,  given  by 
Mr.  Oswell  for  stock,  wsls  paid  November  28, 
1013,  upon  which  the  $125  commission  was 
due  French;  that  the  books  of  the  insurance 
company  regarding  these  two  notes  show  as 
follows : 

"Policy  number  6661,  twenty  year  endow- 
ment, $2,500.00,  second  year  annual  payment 
$170.13,  March  11,  entered  on  the  10th  day 
of  April.  J.  M.  French,  premium  note  en- 
tered under  renewal  premium,  pure  163.67» 
load  6.56." 

"Description  of  policy  number  6679,  twenty 
year  endowment,  amount  $2,500,  year,  second, 
fraction,  annual,  amount  of  premium  $170.13, 
due  May  24.  Entered  June  24.  J.  M.  French, 
premium  note.  Under  renewal  premium  pure 
163.57,  load  6.56." 

A  similar  entry  in  regard  to  the  note  given 
for  the  first  annual  premium  is  also  shown 
on  such  books.  Mr.  Johnson  further  testified 
that  the  company's  books  do  not  show  that 
the  notes  were  "charged  off,"  but  that  they 
were  "considered  charged  off  November  29, 
1913;"  that  first  premium  notes  are  usually 
given  to  the  agent  and  indorsed  by  him  to 
the  company  and  second  premium  notes  are 
made  to  the  company  direct;  that  they  in- 
vestigated the  financial  standing  of  Mr. 
French  before  taking  the  notes  and  making 
the  extension,  [467]  and  understood  him  to 
be  worth  several  thousand  dollars. 

Mrs.  French,  plaintiff,  testified  that  Mr. 
French  died  December  19,  1913;  that  soon 
afterward  she  went  to  the  office  of  the  de- 
fendant and  was  told  that  the  policies  had 
lapsed;  that  she  inquired  of  Mr.  Johnson, 
the  secretary,  if  a  commission  of  $125  that 
Mr.  French  was  to  receive  from  the  Johnson- 
Bradford  Safe  Company  had  not  been  paid 
and  he  said,  "No;"  that  in  three  or  four  days 
she  went  to  Johnson-Bradford  Safe  Company 
to  get  the  commission,  and  Mr.  Johnson  in- 
formed her  that  the  $2,500  note  had  been 
paid,  but  not  the  commission;  that  the  $125 
"belonged  to  the  Columbia  Life;"  that  her 
husband  had  left  a  check  or  arranged  so  "it 
was  to  be  paid  to  the  Columbia  Life  as  soon 
as  the  note  was  paid,"  the  $2,500  note;  that 
the  $125  payment  was  for  premiums  already 
earned;  that  she  asked  if  it  "was  usual  for 


a  man  to  pay  on  a  lapsed  policy;"  and  that 
afterward  Mr.  Lockwood  wrote  her  the  letter 
above  referred  to. 

Edwin  Lindstedt,  witness  for  plaintiff,  stat- 
ed, in  substance:  That  about  December  23 » 
1913,  he  went  to  the  office  of  defendant  after 
the  death  of  Mr.  French  and  asked  for  blanks 
to  prove  the  same.  That  Mr.  Johnson  said 
the  policies  were  not  in  force,  and  when  he 
inquired  about  the  $126  commission,  said 
"French  made  arrangement  that  that  com- 
mission when  (paid)  should  go  direct  to  the 
Columbia  Life  to  be  applied  upon  the  insur- 
ance policies."  That  the  $2,500  note  has  not 
been  paid.  The  witness  stated  that  after  he 
talked  with  Mr.  Oswell  he  went  to  Mr.  John- 
son and  told  him  he  understood  the  $2,500 
note  was  paid.  That  Johnson  said:  "It 
may  have  been  paid.  I  see  there  is  a  com- 
mission due  in  the  morning  mail."  That 
witness  claimed  a  part  of  the  commission,  but 
that  French  had  a  right  to  use  it. 

[468]  Howard  C.  French,  plaintiff's  son, 
testified  that  in  a  conversation  Mr.  Johnson 
stated  to  him  that  there  was  no  written  state- 
ment, just  a  verbal  agreement  that  this  $125 
commission  was  to  be  turned  over  to  the  Co* 
lumbia  Life  when  the  $2,600  note  was  paid. 
The  various  letters  and  documents,  to  which 
reference  has  been  made,  including  the  writ- 
ten assignment  of  the  May  policy  to  plaintiff, 
were  introduced  in  evidence. 

A  motion  for  a  nonsuit  was  interposed  by 
defendant  and  overruled,  whereupon  T.  H« 
Richey,  general  agent  of  the  insurance  com- 
pany for  Portland,  testified  for  defendant 
that  it  was  his  duty  to  see  to  the  collection 
from  policy-holders;  that  he  had  several  in- 
terviews with  Mr.  French*  in  respect  to  the 
payment  of  his  premiums;  that  between  the 
dates. of  maturity  of  the  notes  for  the  second 
premiums  and  about  November  1,  1913,  he 
tried  to  get  him  to  reinstate  his  policies,  and 
called  his  attention  to  the  amount  he  would 
have  to  pay  on  a  pro  rata  basis,  even  though 
he  did  not  reinstate  his  policy;  that  Mr. 
French  was  very  anxious  to  reinstate  his 
policy,  but  was  very  hard  up;  that  French 
said  he  was  very  sorry  the  policies  had  lapsed 
because  of  the  terms  of  the  note.  The  tee* 
timony  of  plaintiff's  witness  in  regard  to  the 
statements  made  by  Mr.  Johnson,  secretary 
of  the  insurance  company,  in  regard  to  the 
arrangement  for  the  payment  of  the  $125 
commission  to  that  company  on  the  policies, 
was  not  contradicted. 

It  is  contended  by  counsel  for  plaintiff  that 
the  second  annual  premiums  on  the  policies 
were  paid  by  the  two  notes  given  by  French; 
that  at  that  time  French  was  under  no  legal 
obligation  to  pay  the  second  annual  premium, 
and  there  was  then  no  pre-existing  debt  ow- 
ing to  defendant;  that  in  such  case  the  pre- 
sumption is  that  notes  were  taken  in  payment 
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of   the   legal  obligation  created  at  the  time 
the    notes    [459]    were  given;    that   the   pro- 
visions in  the  notes  to  the  effect  that  if  the 
same  were  not  paid  at  maturity  the  respec- 
tive   policies  should  be  forfeited  were  of  no 
force,  for  the  reason  that  neither  of  the  pol- 
icies  provided  for  a  forfeiture  for  the  non- 
payment of  a  premium  note.    It  is  maintained 
by   counsel  for  defendant  that  the  effect  of 
the  acceptance  of  the  conditional  notes  was 
to  extend   the   time  of  the  payment  of   the 
premiums  and  keep  the  policies  in  force  until 
the   maturity  of  the   respective  notes;    that 
the    agreement   between   the   insurance   com- 
pany and  the  insured  contained  in  the  notes, 
made    in    consideration-  of   the   extension    of 
time  for  payment  of  the  premiums  until  the 
maturity  of  the  respective  notes,  to  the  effect 
that  if  payment  was  not  made  at  the  matur* 
ity  of  the  note  the  policy  should  lapse  and  be 
of  no  further  force  or  effect,  is  a  valid  bind- 
ing contract,  and  that  by  virtue  thereof,  the 
notes  not  being  paid,  the  policies  lapsed  on 
the  15th  and  24th  of  July,  1913,  respectively. 
Plaintiff  also  contends  that   if  the  right  of 
forfeiture  of  the  policies   did  accrue  to  de- 
fendant,  it  waived  the  same.  ~ 

We  will  first  take  up  the  matter  of  the  for- 
feiture clause  in  the  premium  notes,  and  for 
a  better  understanding  will  refer  to  some  of 
the  general  rules  of  law  as  announced  by  the 
courts  and  text-writers.  As  has  been  stated, 
many  times,  the  law  does  not  favor  forfei- 
tures, and  very  slight  circumstance  will  be 
taken  advantage  of  to  avoid  the  effect  of  a 
forfeiture:  Security  L.  etc.  Co.  of  America 
V.  Underwood  (Tex.)  150  S.  VV.  293;  Knicker- 
bocker L.  Ins.  Co.  V.  Norton,  96  U.  S.  234, 
24  U.  S.  (L.  ed.)  689.  It  is  said  in  2  May 
on  Insurance  (4  ed.),  Section  341,  in  effect, 
that  if  the  policy  by  its  terms  is  forfeitable 
for  nonpayment  of  premium,  or  any  note 
given  for  a  premium,  when  due,  a  failure  to 
pay  at  maturity  a  note  given  for  a  premium, 
or  any  installment  [460]  or  interest  thereon, 
when  due,  works  a  forfeiture.  In  Section 
342,  Id.,  we  find: 

"But  when  the  policy  is  forfeitable  for 
nonpayment  of  the  premium,  but  does  not 
distinctly  provide  that  the  nonpayment  of  a 
note  given  therefor  at  maturity  shall  work 
a  forfeiture,  as  this  clause  is  inserted  for 
the  benefit  of  the  insurers  it  must  be  taken 
most  strongly  against  them,  and  the  nonpay- 
ment of  the  note  at  maturity  will  not  work 
as  a  forfeiture.  The  courts  will  not  extend 
the  operation  of  a  condition,  the  breach  of 
v/hich  involves  a  forfeiture,  to  a  case  not 
clearly  within  it.     .     .     .     " 

Much  to  the  same  effect,  see  also  2  Joyce, 
Insurance,  §  1211;  2  May,  Insurance,  §§  468, 
469;  Dwelling-House  Ins.  Co.  v.  Hardic,  37 
Kan.  674,  16  Pac.  92;  Arnold  v.  Empire  Mut. 
Annuity,  Ins.  Co.  3  Ga,  App.  685,  60  S.  E. 


470;  McGehee  v.  Rinker,  9  Ga.  App.  147,  70  S. 
E.  962;  Fidelity  Mut.  L.  Ins.  Co.  v.  Goza,  13 
Ga.  App.  20,  78  S.  E.  735;  Columbian  Xat.  L. 
Ins.  Co.  V.  Mulkey,  13  Ga.  App.  608,  79  S. 
E.  482;  Union  Cent.  L.  Ins.  Co.  v.  Buxer,  62 
Ohio  St.  385,  57  N.  E.  66,  49  L.R.A.  737; 
Montgomery  v.  Phoenix  Mut.  L.  Ins.  Co.  14 
Bush  (Ky.),  51;  McAllister  v.  New  England 
Mut.  L.  Ins.  Co.  101  Mass.  558,  3  Am.  Hop. 
404;  Mutual  L.  Ins.  Co.  v.  French,  30  Ohio 
St.  240,  27  Am.  Rep.  443;  Thompson  v.  Knick- 
erbocker L.  Ins.  Co.  104  U.  S.  252,  26  U.  S. 
(L.  ed.)   765. 

It  has  been  held  that  where  the  policy  pro- 
vides for  a  forfeiture  thereof  for  the  nonpay- 
ment of  the  premium  or  a  premium  note,  the 
right  to  declare  such  forfeiture  may  be  waived 
by  the  insurer,  and  that  whether  the  insur- 
ance company  has  exercised  its  option  to 
declare  a  forfeiture  of  the  policy  or  waived 
its  rights  to  do  so,  where  such  an  issue  is 
raised,  is  a  question  of  fact  for  the  determin- 
ation of  the  jury  under  all  the  circumstances 
of  the  case:  Security  L.  etc.  Co.  of  America 
V.  [461]  Underwood  (Tex.)  150  S.  VV.  293; 
Massachusetts  Ben.  L.  Assoc,  v.  Robinson,  104 
Ga.  256,  30  S.  E.  918,  42  L.R.A.  261;  Knicker- 
bocker L.  Ins.  Co.  V.  Norton,  96  U.  S.  234, 
24  U.  S.  (L.  ed.)  689;  Hastings  v.  Brooklyn 
L.  Ins.  Co.  138  N.  Y.  473,  34  N.  E.  289,  53 
Hun  631,  6  N.  Y.  S.  374;  Shawnee  Mut.  F. 
Ins.  Co.  V.  Cannedy,  36  Okla.  733,  129  Pac. 
865,  44  L.R.A.  (N.S.)  376;  Mutual  L.  Ins. 
Co.  V.  French,  30  Ohio  St.  240,  27  Am.  Rep. 
443;  Grigsby  v.  Russell,  222  U.  S.  149,  155, 
56  U.  S.  (L.  ed.)  133,  32  S.  Ct.  58,  Ann.  Cas. 
1913B  863,  36  L.R.A. (N.S.)  642;  Oakes  v. 
Manufacturers  Fire,  etc.  Ins.  Co.  135  Mass. 
248;  Cranston  v.  West  Coast  L.  Ins.  Co.  63 
Ore.  427,  438,  128  Pac.  427;  Stringham  v.  Mu- 
tual Ins.  Co.  44  Ore.  447,  459,  75  Pac.  822. 

It  has  also  been  held  that  an  unconditional 
demand  for  payment  followed  by  proceedings 
to  collect  a  pastdue  premium  note,  operates 
as  a  waiver:  3  Cooley,  Insurance  Briefs, 
§§  2724.  2726.  See  also  Federal  L.  Ins.  Co. 
V.  Warren,  167  Ky.  740,  181  S.  W.  331. 

We  will  hereafter  refer  to  only  one  policy, 
as  the  same  discussion  will  apply  to  both. 
In  the  present  case  the  provisions  in  the  pol- 
icy plainly  direct  that  any  indebtedness  there- 
on to  the  company  shall  be  deducted  from  the 
amount  to  be  paid  to  French  or  the  benefi- 
ciary named.  It  is  also  clearly  stipulated 
therein  that  the  ''policy  and  the  application 
therefor  shall  constitute  the  entire  contract 
between  the  parties."  A  clause  to  the  same 
effect  is  contained  in  the  application.  There 
is  no  provision  for  a  forfeiture  thereof  on 
account  of  the  nonpayment  of  a  premium 
note:  At  the  time  the  premium  was  due  the 
company  did  not  insist  upon  a  forfeiture  in 
case  of  nonpayment,  as  it  had  a  right  to  do. 
On  the  contrary,  as  set  forth  in  the  answer 
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and  claimed  in  the  brief  of  defendant,  the 
company  extended  the  time  of  payment  and 
accepted  [462]  the  note  of  the  insured,  con- 
ditioned, as  stated  above,  that  if  not  paid 
on  the  date  of  maturity,  the  policy  should 
lapse  and  become  of  no  force,  and  that  by 
reason  of  the  agreement  alleged  in  the  an- 
swer, the  purport  of  which  is  shown  in  the 
note,  the  company  claims  that  It  is  not  li- 
able on  the  policy.  Apparently,  in  view  of 
the  fact^that  in  most  instances  life  insurance 
policies  are  intended  for  the  protection  of 
relatives  after  the  decease  of  the  insured,  the 
legislature  of  this  state  in  its  wisdom  saw 
fit  to  enact  Section  4632,  L.  0.  L.  After 
declaring  that  no  life  insurance  company 
shall  permit  any  discrimination,  the  section 
continues: 

"Nor  shall  any  such  company  or  represen- 
tative thereof  make  any  contract  of  insurance, 
or  agreement  as  to  such  contract,  other  than 
9.9  plainly  expressed  in  the  policy  issued 
thereon." 

While  there  is  some  divergence  in  the  opin- 
ions of  the. courts  upon  the  question  of  for- 
feiture of  an  insurance  policy,  which  is  in 
the  main  due  to  the  variant  facts  in  the 
cases  considered,  our  statute  above  noted  di- 
rects with  which  line  of  decisions  those  of  the 
courts  of  this  state  should  be  classed.  In 
Mutual  L.  Ins.  Co.  v.  Kelly,  114  Fed.  268, 
52  C.  C.  A.  154,  a  case  before  the  Circuit 
Court  of  Appeals,  Judge  Adams  construes 
a  statute  of  the  State  of  Iowa,  similar  to 
ours,  which  contains  this  clause: 

"Nor  shall  any  company  or  any  agent  there- 
of make  any  contract  of  insurance  or  agree- 
ment as  to  such  contract,  other  than  is  plain- 
ly expressed  in   the  policy  issued  thereon.*' 

At  page  272  of  114  Fed.,  at  page  158  of 
52  C.  C.  A.  of  the  opinion  he  clearly  states 
the  purpose  of  this  statute  thus: 

[463]  "The  act  of  Iowa,  supra,  in  our  opin- 
ion, creates  no  exception  to  the  foregoing 
general  rule  governing  the  interpretation  of 
contracts.  That  act  was  obviously  intended 
for  three  purposes:  (1)  To  prevent  discrim- 
inations  in    favor   of   particular    insurants; 

(2)  to  secure  that  certainty  with  respect  to 
the  rights  and  duties  of  the  parties  which  is 
always  best  attained  by  written  agreements; 

(3)  to  provide  a  ready  and  available  method 
by  which  the  insured  or  assured  may,  at  all 
times  have  before  them  the  covenants  and 
agreements  which  they  are  required  to  ob- 
serve or  perform." 

We  also  find  the  following  at  page  274  of 
114  Fed.  at  page  160  of  52  C.  C.  A. 

"It  cannot  be  disputed  that  plaintiff,  who 
was  Kelly's  wife  and  beneficiary  in  the  pol- 
icy in  question,  had  a  certain  vested  interest 
in  the  policy  immediately  upon  its  issue; 
such  an  interest,  in  fact,  that  neither  Kelly 
nor  the  insurer,  nor  both,  could,  by  appoint- 


ment or  agreement^  take  from  her  without 
her  consent.  Her  rights  were  created  by  the 
contract,  and  she,  as  one  of  the  parties  there- 
to, must,  on  familiar  principles,  consent  to 
any  deprivation,  modification  or  change  of 
such  rights  before  the  same  can  be  accom- 
plished: Central  Nat.  Bank  v.  Hume,  12S 
U.  S.  195,  200,  32  U.  S.  (L.  ed.)  370,  9  S. 
Ct.  41  and  cases  cited.'' 

In  Bowyer  v.  Continental  Casualty  Co.  72 
W.  Va.  333,  78  S.  E.  1001,  we  find: 

"The  purpose  of  statutes  of  this  kind,  as 
declared  by  the  courts,  in  other  states,  is  to 
require  the  contract  to  be  so  formed  as  to 
enable,  the  insured  or  assured  at  all  times 
to  have  before  him  the  covenants  and  agree- 
ments which  he  is  required  to  observe  or  per- 
form and  relieve  him  from  the  burden  of  re- 
lying upon  his  recollection  of  the  terms  of 
his  contract." 

To  the  same  effect,  see  Provident  Sav.  L. 
Assur.  Soc.  V.  Puryear,  109  Ky.  381,  69  S.  W'. 
15.  The  Iowa  Code  provides  that  an  insur- 
ance company  which  neglects  to  attach  to  or 
indorse  on  its  policies  [464]  a  copy  of  any 
application  or  representation  of  the  insured, 
which  by  the  terms  of  the  policy  is  made  a 
part  of  the  contract  of  insurance,  or  which 
may,  in  any  manner,  affect  its  validity,  shall 
be  precluded  from  setting  up  such  representa- 
tion in  defense  to  an  action  on  the  policy. 
Under  this  section  (1741)  of  the  Code  it  was 
held  in  Summers  v.  Des  Moines  Ins.  Co.  116 
la.  593,  88  N.  W.  326,  that  an  insurance  com- 
pany which  fails  to  attach  to  or  indorse  on  a 
policy  a  copy  of  a  premium  note  given  there- 
for will  be  precluded  from  setting  up  nonpay- 
ment of  the  note  in  defense,  though  the  policy 
provides  that  it  will  be  void  if  the  premium 
is  not  paid  when  due:  See  also  Lewis  v. 
Burlington  Ins.  Co.  71  la.  97,  32  N.  W.  190, 
80  la.  259,  45  N.  W.  749.  In  this  last  case 
the  policy  provided  in  substance  that  it 
should  be  void  if  any  premium  note  should 
be  overdue  and  unpaid  at  the  time  of  the 
loss:  1  Cooley,  Briefs  on  Insurance,  p.  664. 
Our  statute  in  effect  adopts  the  rule  above 
quoted  from  the  textbook.  The  legislature 
has  the  constitutional  power  to  prescribe 
the  form  of  a  policy  of  life  insurance  and 
to  provide  that  all  contracts  of  the  in- 
surer and  the  insured  shall,  in  some  way,  be 
embraced  therein  in  order  that  the  insurant 
may  leave  a  complete  written  record  of  the 
business  when  he  can  no  longer  tell  his  story : 
Considine  v.  Metropolitan  L.  Ins.  Co.  165 
Mass.  462,  43  N.  £.  201;  New  Era  L.  Assoc. 
v.  Musser,  120  Pa.  St.  384,  14  Atl.  155.  That 
the  note  given  for  the  second  annual  premium 
is  a  valid  one,  as  treated  by  both  of  the  par- 
ties, seems  to  us  to  be  beyond  the  pale  of 
discussion.  There  is  no  inhibition  against  an 
insurance  company  taking  payment  of  a  pre- 
mium in  commercial  paper,  or  any  other  thing 


FRENCH  V.  COLUMBIA  LIFE,  ETC.  CO. 

80  Oregon  kit. 


603 


of  value,  or  doing  a  credit  business,  as  tlie 
policy  issued  by  this  company  indicates  it 
proposes  to  do:  Amarillo  L.  Ins.  Co.  v. 
Brown  [465]  (Tex.)  166  S.  W.  658.  The 
transaction  was  of  the  same  force  as  though 
the  company  had  loaned  Mr.  French  $170.13 
and  taken  his  note  therefor,  and  he  in  turn 
had  paid  the  money  to  the  company  for  the 
premium  and  received  its  receipt  therefor. 
Neither  does  there  appear  to  be  any  room  for 
controversy  as  to  the  fact  that  when  the  pre- 
mium became  due  the  company  waived  its 
right  to  insist  upon  a  forfeiture  then,  ac- 
cepted the  note,  and  thereby  extended  the 
time  of  payment  until  July.  The  question 
arises  upon  the  forfeiture  clause,  contained 
in  the  note,  which  is  no  part  of  the  policy. 
Had  the  latter  instrument  provided  that  up- 
on failure  to  pay  a  premium  note  the  policy 
should  lapse,  the  case  would  be  different.  In- 
dependent of  our  statute,  we  think  the  rule 
founded  upon  the  better  reason,  as  well  as 
sanctioned  by  the  weight  of  authority,  is 
that  the  courts  will  not  declare  a  forfeiture 
of  such  a  policy  unless  it  distinctly  provides 
therefor;  that  where  such  an  instrument 
makes  provision  for  a  forfeiture  for  nonpay- 
ment of  the  premium,  but  in  no  way  provides 
that  the  failure  to  pay  a  premium  note  at 
maturity  shall  work  such  a  penalty,  the 
courts  should  not  extend  the  operation  of 
the  condition  stipulated  as  a  basis  of  forfei- 
ture beyond  the  terms  of  the  contract  made 
by  the  parties  as  shown  by  the  policy.  The 
agreement  set  out  in  the  answer  and  provided 
for  in  the  note,  to  the  effect  that  upon  the 
nonpayment  of  the  note  given  for  the  second 
annual  premium  the  policy  should  be  forfei- 
ted, not  being  contained  in  the  contract  of 
insurance,  should  not  be  enforced  as  against 
the  beneficiary.  To  do  so  would  be  for  the 
court  to  enforce  a  forfeiture  "not  nominated 
in  the  bond."  The  parties  should  make  their 
own  contracts,  and  in  the  manner  directed 
by  the  statute. 

[466]  As  to  a  waiver,  aside  from  the  ques- 
tions noted :  Neither  .  the  policy  nor  the 
clause  attached  to  the  note  provides  that  if 
the  latter  is  not  paid  at  maturity  the  same 
shall  thereby  become  a  nullity.  Under  any 
phase  of  the  case,  if  it  saw  fit  the  company 
could  retain  the  note  and  insist  upon  its  col- 
lection, or,  in  other  words,  waive  the  right 
of  forfeiture,  if  it  had  that  right,  when  the 
note  matured.  The  company  retained  the 
$170.1.3  note.  The  letter  of  November  12, 
1913,  in  which  the  note  is  included  among 
those  mentioned,  did  not  indicate  to  French 
that  the  company  claimed  only  a  pro  rata 
part  sufficient  to  pay  the  premium  to  the 
date  of  the  maturity  of  the  note.    Not  until 


after  his  death  does  it  appear  that  the 
amount  of  premium  to  that  date  was  ever 
computed.  The  note  remained  upon  the  rec- 
ords of  the  company  as  a  valid  claim  against 
French  during  his  life.  About  a  month  be- 
fore he  died  it  is  stated  that  it  was  "consid- 
ered charged  off."  The  official  receipt  issued 
would  indicate  to  the  ordinary  mind  that  the 
premium  was  paid  for  one  year  by  the  accept- 
ance of  the  note.  The  letter  stating  that  the 
company  had  received  "remittance  in  payment 
of  the  premium  on  your  policy"  would  na- 
turally confirm  the  same  belief.  The  arrange- 
ment as  to  the  $125  as  testified  to  by  plain- 
tiff's witnesses,  if  made,  would  be  quite  a 
substantial  compliance  with  the  demand  in 
the  letter  of  November  12th  for  a  "substan- 
tial payment,"  and  may  have  been  a  reason 
for  the  belief  in  the  mind  of  French  that  his 
policy  was  still  in  force.  All  the  evidence 
taken  together  tended  to  show  a  waiver  of 
forfeiture,  if  there  was  one,  and  that  ques- 
tion should  have  been  submitted  to  the  jury. 
The  writer  is  firmly  convinced,  however,  that 
the  case  should  be  determined  by  the  court 
upon  the  former  point. 

[467]  James  French,  the  insured,  died  on 
December  19,  1913,  while  the  policy  was  still 
in  force.  The  insurance  company  waived 
formal  proof  of  death.  There  is  no  contro- 
versy in  regard  thereto.  The  trial  court  erred 
in  directing  a  verdict  and  entering  judgment 
in  favor  of  defendant.  Under  the  facts  in 
this  case  the  judgment  of  the  lower  court 
should  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Moore,  C.  J.,  concurs  in  the  result. 

Petition  fob  Rehbabino. 
(May  16,  1916.) 

Benson,  J. — We  have  read  with  great  care 
and  consideration  the  appellant's  able  petition 
for  rehearing,  but  find  nothing  contained 
therein  that  had  not  alreadv  received  the 
most  earnest  consideration  of  this  court  prior 
to  the  preparation  of  the  opinions  heretofore 
handed  down.  We  have  given  much  time  and 
thought  to  the  arguments  and  authorities 
cited  by  appellant  and  have  examined  the 
testimony  very  thoroughly  and  carefully.  In 
addition  to  this,  we  have  heard  a  reargumcnt 
of  the  case  by  tb?  learned  counsel  for  both 
parties,  and  we  see  no  reason  for  any  change 
or  [468]  modification  in  the  views  heretofore 
expressed.  The  petition  for  rehearing  is 
therefore  denied. 

Affirmed.     Rehearing  denied. 

Eakin,  J.,  absent. 

Bean,  J.,  dissents. 
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NOTS. 

Asreement  betxreen  Insured  and  In- 
surer Discriminating  in  Favor  of 
Former  as  against  Other  Polioy- 
holders. 

In  General,  504. 

What  Amounts  to  Discrimination,  505. 

Rights  of  Parties,  508. 


In  Oeneral. 

The  rule  laid  down  in  Smathers  v.  Banl^ers' 
L.  Ins.  Co.  151  N.  C.  98,  18  Ann.  Cas.  759, 
that  an  agreement  between  an  insurer  and  the 
insured,  which  discriminates  in  favor  of  the 
insured  against  other  policyholders  of  the 
same  class,  is  void,  is  in  effect  supported  by 
the  recent  cases  cited  throughout  this  note. 

It  is  within  the  power  of  tlie  legislature  to 
prohibit  discrimination  in  life  insurance  con- 
tracts between  insurants  of  the  same  class 
and  such  a  legislative  act  does  not  unjustly 
abridge  natural  rights  in  the  conduct  of  bus- 
iness. People  V.  Formosa,  131  N.  Y.  478,  30 
N.  E.  492,  27  Am.  St.  Rep.  612.  In  that 
case  an  agent  of  an  insurance  company  was 
indicted  for  discrimination  in  making  a  rebate 
to  the  insured  as  an  inducement  to  the  taking 
out  of  a  policy  of  life  insurance,  in  violation 
of  a  statute  (Laws  1889,  ch.  282,  re-enacted 
as  Insurance  Law,  §  89;  McKinney's  Consol. 
Laws,  book  27,  p.  137).  In  discussing  the 
power  of  the  legislature  to  pass  a  law,  the 
court  said:  "The  main  point,  however,  upon 
which  the  learned  counsel  for  the  defendant 
relics  here  is,  that  the  act  making  it  a  crim- 
inal olfense  for  him  to  pay  a  rebate  to  induce 
any  person  to  effect  insurance  in  the  company, 
was  unconstitutional  on  the  ground  that  it 
arbitrarily  and  unjustly  abridged  his  natural 
rights  and  personal  liberty  in  the  conduct  of 
his  business.  He  claims  that  the  act  has  no 
relation  to  the  public  safety  or  welfare,  and 
hence  that  it  could  not  be  enacted  under  the 
police  power  which  the  state,  through  its 
legislature,  can  exercise.  Life  insurance  com- 
panies perform  very  important  functions  in 
modem  society.  They  operate  in  all  parts 
of  the  state,  and  a  very  large  number  of 
people  are  interested  in  them.  They  are 
resorted  to  for  the  purpose  of  making  provi- 
sions for  families  and  dependents  after  the 
death  of  the  insured,  and  for  that  purpose 
many  persons  invest  in  them  the  accumula- 
tions of  their  labor  and  their  thrift.  The 
nature  of  insurance  contracts  is  such  that 
each  person  effecting  insurance  cannot  thor- 
oughly protect  himself.  He  is  not  competent 
to  inveatijorate  the  condition  and  solvency  of 
the  company  in  which  he  insures,  and  his 
contracts  may  run  through  many  years  and 
mature  only,  as  a  rule,  at  his  death.     Under 


such  circumstances,  it  is  competent  for  the 
legislature,  in  the  interest  of  the  people  and 
to  promote  the  general  welfare,  to  regulate 
insurance  companies  and  the  management  of 
their  affairs,  and  to  provide  by  law  for  that 
protection  to  policyholders  which  they  could 
not  secure  for  themselves.  Under  such  con- 
ditions there  should  be'  a  wide  range  of  legis- 
lative power  to  promote  the  public  welfare 
in  the  exercise  of  the  police  power,  and  the 
true  boundaries  of  that  power  it  would  be 
difficult  in  such  a  case  to  prescribe.  .  .  . 
We  have  not  here  the  question  as  to  what  a 
private  individual  may  do  in  the  conduct 
of  his  private  business,  but  the  question  here 
is  as  to  the  power  of  the  legislature  over  cor- 
porations and  their  agents.  The  power 
exercised  over  these  insurance  companies  and 
their  agents  is  similar  to  that  exercised  by 
the  legislature  over  banks  and  railway  cor- 
porations ;  and  it  has  never  been  doubted  that 
such  power  exists,  and  the  legislative  power 
to  regulate  them  and  their  agents  in  the 
minutest  particular  in  the  interest  of  the 
public,   has   never   been   questioned." 

Statutes  have  been  enacted  in  many  juris- 
dictions prohibiting  insurance  companies  from 
discriminating  between  insurants  of  the  same 
class  and  providing  a  penalty  for  a  violation 
thereof. 

Alabama. — Meridian  L.  Ins.  Co.  v.  Dean, 
182  Ala.  127,  62  So.  90. 

llli/noia. — People  v.  Commercial  L.  Ins.  Co. 
247  111.  92,  93  N.  E.  90;  People  v.  Hartford 
L.  Ins.  Co.  252  111.  398,  96  N.  E.  1049,  37 
L.R.A.(N.S.)  778;  People  v.  American  L.  Ins. 
Co.  267  111.  504,  108  N.  E.  679;  Franklin  L. 
Ins.  Co.  V.  People,  103  111.  App.  554:  Metro- 
politan L.  Ins.  Co.  V.  People,  106  111.  App. 
516;  People  v.  Penn.  Mut.  L.  Ins.  Co.  126  111. 
App.  279;  Otis  v.  Provident  8a v.  L.  Assur. 
Soc.  173  lU.  App.  70. 

Indiana. — Majestic  L.  Assur.  Co.  v.  Win- 
field,  58  Ind.  App.  402,  108  N.  E.  249. 

Kentucky. — National  L.  Ins.  Co.  v.  Ander- 
son, 122  Ky.  794,  92  S.  W.  976;  American 
Nat.  Ins.  Co.  v.  Brown,  179  Ky.  711,  201 
S.  W.  326. 

Maine. — State  v.  Schwarzschild,  83  Me.  261, 
22  Atl.  164. 

Miohigwn, — Heffron  v.  Daly,  133  Mich.  613, 
95  N.  W.  714;  Northern  Assur.  Co.  v.  Meyer, 
194  Mich.  371,  160  N.  W.  617. 

Miasisaippi. — Rideout  v.  Mars,  99  Miss.  199, 
Ann.  Cas.  1913D  770,  54  So.  801,  35  L.R,A. 
(N.S.)    486. 

North  Carolina. — Security  L.  etc.  Co.  ▼. 
Costner,  149  N.  C.  293,  63  S.  E.  304,  Robin- 
son V.  Security  L.  etc.  Co.  163  N.  C.  415,  79 
S.  E.  681. 

OWo.— Dailey  v.  Chappell,  31  Ohio  Cir.  Ct 
Rep.  609. 

Oregon. — See  the  reported  case. 

Peimsylvwni4i: — Curran  v.  National  L.  Ins. 
Co.  251  Pa.  St.  420,  96  Atl.   1041;    Ellis   v. 
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Anderson,  49  Pa.  Super.  Ct.  245;  Mechling 
y.  Philadelphia  L.  Ins.  Co.  63  Pa.  Super.  Ct. 
526 ;  Aetna  L.  Ins.  Co.  v.  Clark,  62  Pa.  Super. 
Ct.  528. 

Texas. — ^Morris  y.  Ft.  Worth  L.  Ins.  Co. 
200  S.  W.  U14. 

Waahmgttm, — First  Kat.  L.  Assur.  Soc.  of 
America  y.  Farquhar,  75  Wash.  667,  135  Pac. 
619. 

Wi90on9in, — McNaughton  v.  Dee  Moines  L. 
Ins.  Co.  140  Wis.  214,  122  N.  W.  764 ;  Rich- 
mond y.  Conservatlye  L.  Ins.  Co.  (Wis.)  165 
N.  W.  286. 

The  forgoing  cases  are  analyzed  and  quot- 
ed from  at  length  in  the  following  subdiyi- 
sions  of  the  note. 

What  Amounts  to  DUcritninatlon, 

An  agreement  entered  into  between  the  in- 
sured and  an  insurance  company  whereby  the 
insured  obtains  a  yaluable  consideration  or 
inducement  which  is  not  offered  on  equal 
terms  to  all  insurants  of  the  same  class  and 
which  is  not  expressed  in  the  policy  of  in- 
surance, is  a  yiolation  of  a  statute  for- 
bidding discrimination  in  fayor  of  an  insured 
against  other  policyholders.  Meridian  L. 
Ins.  Co.  y.  Dean,  182  Ala.  127,  62  So.  90; 
Leonard  y.  American  L.  etc.  Co.  139  Ga.  274, 
77  S.  E.  41;  People  y.  Commercial  L.  Ins.  Co. 
247  111.  92,  93  N.  £.  90;  People  y.  American 
L.  Ins.  Co.  267  111.  504,  108  N.  E.  670 ;  People 
y.  Penn.  Mutual  L.  Ins.  Co.  126  III.  App.  279 ; 
Otis  y.  Provident  Sav.  L.  Assur.  Soc.  173  111. 
App.  70;  Amecican  Nat.  Ins.  Co.  y.  Brown, 
179  Ky.  711,  201  S.  W.  326;  State  v.  Schwarz- 
schild,  83  Me.  261,  22  Atl.  164;  Heffron  v. 
Daly,  133  Mich.  613,  95  N.  W.  714;  McGee  y. 
Felter,  75  Misc.  349,  135  N.  Y.  S.  267 ;  Mech- 
ling V.  Philadelphia  L.  Ins.  Co.  53  Pa.  Super. 
Ct.  626;  Aetna  L.  Ins.  Co.  v.  Clark,  62  Pa. 
Super.  Ct.  528;  Morris  v.  Ft.  Worth  L.  Ins. 
Co.  (Tex.)  200  S.  W.  1114;  Richmond  y.  Con- 
servative L.  Ins.  Co.  (Wis.)  165  N.  W.  286. 
And  see  the  reported  case.  See  also  Robinson 
V.  Security  L.  etc.  Co.  163  N.  C.  415,  79  S.  E. 
681. 

In  Morris  v.  Ft.  Worth  L.  Ins.  Co.  (Tex.) 
200  S.  W.  1114,  it  appeared  that  agents  of 
the  defendant  company  agreed  t)iat  if  the 
plaintiff  would  cancel  his  policy  with  another 
company  and  take  out  insurance  in  their 
company,  it  would  make  him  a  loan  on  the 
same  security  as  that  which  be  now  had  and 
at  a  less  rate.  The  court  held  that  the  con- 
tract was  a  violation  of  the  statute  prohibit- 
ing discrimination  between  insurants  of  the 
same  class,  saying:  "If  the  promise  of  the 
agents  to  make  the  loan  at  tiie  reduced  rate 
of  interest  is  so  connected  and  interwoven 
with  the  contract  to  pay  the  insurance  pre- 
miums as  to  authorize  a  rescission  of  the 
Utter  upon  proof  that  the  promise  was  fraud- 
ulently made,  then  such  a  promise  must  have 


formed  a  material  part  of  the  actual  con- 
sideration for  entering  into  the  insurance 
contract.  Manifestly  such  a  promise  would 
be  an  'offer  to  give  .  .  .  as  an  inducement 
to  insurance'  something  of  value,  and  sliould 
have  been  'specified  in  the  policy.'  It  is  one 
of  the  evident  purposes  of  the  statute  above 
quoted  to  prevent  discriminations  and  secret 
agreements  by  which  certain  policyholders 
may  be  enabled  to  secure  special  favors  as  a 
ccmsideration  for  their  contracts  of  insurance. 
In  this  instance  the  policy  of  insurance  was 
made  an  exhibit  to  the  appellant's  petition, 
and  there  is  no  contention  that  it  contained 
the  stipulation  here  insisted  upon  as  a  ground 
for  rescission.  Hence  it  falls  within  the  pro- 
hibition of  the  statute." 

In  American  Nat.  Ins.  Co.  y.  Brown,  179 
Ey.  711,  201  S.  W.  326,  it  appeared  that  one 
Brown  took  out  insurance  on  his  life  in 
favor  of  his  wife  and  in  payment  of  the  first 
premium  gave  a  check  for  a  small  part  there- 
of .  and  his  note  for  the  balance,  the  agent 
making  an  agreement  with  him  that  he  would 
never  be  called  on  to  pay  this  note.  The  court 
said  obiter  that  the  agreement  between  the 
agent  and  the  insured,  to  the  effect  that  the 
note  need  not  be  paid,  was  in  the  nature  of 
a  rebate  and  a  violation  of  the  statute  pro- 
hibiting discrimination  between  insurants  of 
the  same  class  for  which  the  agent  was  liable 
to  a  penalty. 

In  McGee  v.  Felter,  75  Misc.  349,  135  N.  Y. 
S.  267,  it  appeared  that  an  insured  gave  a 
note  for  the  premiums  without  interest  pay- 
able to  the  agent  of  the  insurance  company 
who  in  turn  indorsed  it  to  the  plaintiff,  with- 
out consideration,  for  the  purpose  of  bringing 
suit  thereon.  It  was  held  that  the  taking  of 
a  note  without  interest  in  payment  of  a  pre- 
mium was  not  a  discrimination  within  the 
meaning  of  the  Insurance  Law,  the  court  add> 
ing  by  way  of  dictum  that  the  statute  applied 
to  such  discriminations  only  as  were  not  men- 
tioned in  the  policy. 

In  State  v.  Schwarzschild,  83  Me.  261,  22 
Atl.  164,  it  appeared  that  the  defendant,  rep- 
resenting a  life  insurance  company,  in  order 
to  induce  the  taking  out  of  a  policy  in  the 
company,  allowed  a  rebate  of  fifty  per  cent 
of  the  amount  of  the  first  annual  premium 
payable  on  the  policy.  The  indictment  failed 
to  allege  that  the  rebate  was  not  expressed 
in  the  policy.  The  court  held  that  under  the 
statute  such  an  allegation  was  necessary, 
saying:  "The  true  construction  of  the  Act  of 
1889,  c.  281,  is  to  require  life  insurance  com- 
panies to  give  equal  terms  to  those  persons 
whom  it  insures  that  are  of  the  same  class, 
and  to  stipulate  the  terms  of  insurance  in 
their  policies,  and  to  accord  to  none  any 
other.  The  indictment  charges  that  the  de- 
fendant did  allow,  to  an  assured,  a  rebate  of 
premiums  payable  on  his  policy:  but  fails  to 
allege  that  such  rebate  was  not  stipulated  in 
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the  policy.  If  it  was,  then  no  offense  under 
the  statute  has  been  committed.  Rebate,  says 
Webster,  is  'to  abate  or  deduct  from ;  to  make 
a  discount  from  for  prompt  payment.*  Now, 
it  is  not  inconsistent,  that  a  policy  should 
provide  a  discount  from  the  stated  premiums 
upon  certain  conditions  that  might  be  thought 
just  and  desirable;  nor  would  such  stipula- 
tion in  a  policy  be  in  violation  of  the  statute; 
therefore,  its  nonexistence  should  be  neg- 
atived in  order  to  charge  a  violation  of  the 
statute.  The  allegation  'unlawfully  and  con- 
trary to  the  form  of  the  statute'  is  not  equiv- 
alent to  such  negation.  State  v.  Portland, 
etc.  R.  Co.  58  Me.  46." 

In  People  v.  Commercial  L.  Ins.  Co.  247  111. 
92,  03  N.  £.  90,  the  action  was  brought  to 
recover  the  amount  of  a  penalty  incurred  by 
the  defendant  for  a  violation  of  the  statute 
against  discriminations  by  insurance  com- 
panies wherein  the  defendant  was  fined  and 
from  which  it  appealed.  It  appeared  that  an 
agent  of  the  company  called  on  the  informant 
and,  to  induce  him  to  take  out  insurance, 
gave  him  an  option  to  purchase  shares  in  the 
defendant  corporation  at  a  certain  price  with- 
in a  certain  length  of  time.  The  policy  con- 
tained no  reference  to  the  option.  It  was 
lield  that  this  constituted  a  discrimination 
and  was  a  violation  of  the  statute,  the  court 
saying:  ''That  the  act  of  appellant  in  prom- 
ising to  give  Ambrose  the  right  to  purchase 
four  shares  of  capital  stock  at  any  time  prior 
to  February  1,  1909,  at  the  rate  of  twenty 
dollars  per  share,  is  within  the  prohibition 
of  the  last  clause  of  section  1  of  the  act  is 
too  clear  to  permit  denial.  That  this  promise 
by  the  company  was  the  main  inducement  for 
the  making  of  the  contract  of  insurance  by 
Ambrose  is  established  by  the  evidence.  The 
option  was  a  valuable  consideration  moving 
from  the  company  to  Ambrose.  By  its  de- 
livery the  company  bound  itself  to  sell  to 
Ambrose,  at  any  time  prior  to  February  1, 
1009,  four  shares  of  its  capital  stock  at  the 
rate  of  $20  per  share,  and  by  the  same  act 
conferred  upon  him  the  right  to  demand  the 
transfer  of  such  stock  to  him  at  any  time 
within  the  specified  period  upon  tender  of  the 
specified  price.  The  obligation  assumed  by 
the  company  was  in  legal  contemplation  a 
disadvantage  to  it  and  the  right  acquired  by 
Ambrose  was  in  legal  contemplation  a  benefit 
to  liim,  for  the  reason  that  even  though  the 
market  value  of  the  stock  should  at  some 
time  during  the  fifteen  months  period  exceed 
S20  per  share,  yet  Ambrose  would,  by  virtue 
of  the  option,  have  the  right  at  such  time  to 
purchase  four  shares  at  the  rate  of  $20  per 
?hare.  Anv  act  which  is  a  benefit  to  one 
party  or  a  disadvantage  to  the  other  is  a 
valuable  consideration.  (Buchanan  v.  Inter- 
national Bank.  78  111  500;  Burch  v.  Hubbard. 
48  111.  164.)     The  disadvantage  to  the  com- 


pany by  the  assumption  of  this  obligation  and 
the  corresponding  privilege  or  benefit  con- 
ferred upon  Ambrose,  constitute  the  valuable 
consideration.  It  is  therefore  wholly  immate- 
rial that  the  option  had  no  market  value,  or 
that  the  market  value  of  the  shares  of  the. 
stock  did  not,  during  the  time  the  option  was 
in  force,  exceed  $20  per  share,  or  that  during 
such  period  Ambrose  could  have  purchased 
stock  of  the  company  in  the  open  market  at 
a  less  sum  per  share,  and  evidence  ofi'ered  by 
the  appellant  to  prove  such  immaterial  facts 
was  properly  excluded." 

In  Otis  V.  Provident  Sav.  L.  Aasur.  Soc. 
173  111.  App.  70,  the  plaintiff  filed  his  bill 
to  enjoin  the  defendant  from  forfeiting  a 
policy  of  insurance  on  his  life  and  to  enforce 
the  performance  of  a  contract  with  respect  to 
payment  of  the  annual  renewal  premiums. 
It  appeared  that  the  plaintiff  was  an  attorney 
and  had  been  retained  by  the  insurance  com- 
pany to  accept  service  of  process,  the  company 
being  a  foreign  corporation,  and  also  as  gen- 
eral counsel  for  the  company.  While  so 
employed  he  took  out  a  policy  of  insurance  in 
the  defendant  company  and  paid  for  the 
premiums  in  professional  services.  Later  the 
company  having  employed  other  counsel  to 
represent  it,  the  plaintiff  refused  to  continue 
to  act  as  attorney  for  the  service  of  process. 
Thereafter  the  plaintiff  received  a  notice  from 
the  company  that  the  amount  of  the  annual 
premium  had  been  raised.  An  agreement  was 
finally  made  whereby  the  plaintiff  was  to  pay 
in  cash  a  sum  equal  to  the  first  premium  and 
to  give  a  receipted  bill  for  services  each  year 
equalling  the  increase  in  the  premium.  Years 
later,  the  company  refused  to  continue  this  ar- 
rangement saying  it  was  in  violation  of  the 
statute  against  discriminations.  The  court 
said :  "We  can  discern  no  reasonable  grounds 
for  finding  that  the  agreement  of  1898  was  in- 
valid for  want  of  a  sufficient  consideration,  or 
an  agreement  which  the  company  had  no  pow- 
er to  make.  Complainant  at  that  time  had  a 
claim  against  the  company  of  about  $2,200. 
If  he  had  sued  the  defendant  there  probably 
would  have  been  a  recovery.  No  one  would 
deny  the  right  of  the  company  to  pay  this 
claim  in  full  or  to  settle  the  same  upon  such 
a  reasonable  basis  as  might  seem  to  its  ad- 
vantage. In  this  situation  the  defendant 
chose  to  compromise,  and  did  so  upon  a  basis 
which  apparently  was  substantially  to  its 
benefit.  It  agreed  to  pay  the  claim  in  annual 
instalments  during  the  life  of  the  complain- 
ant, each  of  such  instalments  to  be  equal  to 
the  difference  between  $110.40,  the  annual 
|}remium  theretofore  paid,  and  the  increased 
premium  rate.  It  is  apparent  at  once  that 
the  defendant  could  not  claim  a  forfeiture  if, 
when  a  premium  of  $130.40  fell  due,  it  had 
remitted  $20  to  the  complainant  as  an  in- 
stalment of  the   payment   due  on   this  com- 
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promise,  and  the  complainant  had  then 
returned  the  $20  with  $110.40  in  payment  of 
the  insurance  premium.  In  essence  and  sub- 
stance  this  is  just  what  was  done.  This  view 
of  the  case  makes  the  statutes  of  Illinois  and 
New  York  relative  lo  discrimination  inap- 
plicable; there  was  no  discrimination.  As  we 
have  stated,  the  complainant  was  paying  the 
full  amount  of  premiums  reqfuired  from  his 
class  of  insured.  The  provision  of  the  Illinois 
statute  requiring  that  'such  contract  of  in- 
surance shall  be  fully  and  wholly  expressed 
and  contained  in  the  policy  issued  and  the 
application  therefor'  (sec.  27,  ch.  73,  Hurd'a 
Revised  Statutes  of  1908)  has  no  application, 
for  the  reason  that  this  provision  became  the 
law  subsequent  to  the  issuance  of  the 'policy 
of  insurance  in  controversy." 

In  People  v.  Penn.  Mut,  L.  Ins.  Co.  126  111. 
App.  279,  it  appeared  that  the  plaintiff,  while 
in  the  employ  of  the  defendant  insurance 
company,  took  out  a  policy  on  his  own  life 
and  had  sixty  per  cent  of  the  first  premium 
deducted,  the  same  being  his  regular  commis- 
sion on  each  policy  issued  on  an  application 
obtained  by  him.  After  he  ceased  to  work 
for  the  company,  he  brought  an  action  against 
it  under  the  statute  providing  a  penalty 
against  insurance  companies  who  discriminate 
between  insurants,  one-half  of  the  penalty  to 
go  to  the  informer.  The  court  said:  "The 
purpose  of  the  statute  is  to  prevent  discrim- 
ination between  policyholders.  Under  the 
allegations  of  this  plea^  Hughes  was  an  agent 
of  the  company,  in  its  regular  employ,  and  his 
wages  or  salary  for  his  services  was  fixed  by 
allowing  him  sixty  per  cent  upon  the  first 
premium  upon  each  policy  for  which  he 
presented  the  application.  According  to  the 
plea,  the  allowance  was  made  to  him,  not  by 
way  of  a  rebate  or  by  way  of  discrimination, 
but  as  pay  for  his  services.  If  he  had  placed 
this  application  in  the  hands  of  some  other 
agent,  the  company  would  have  paid  that 
agent  for  the  service.  In  our  opinion,  there 
was  here  no  discrimination  between  policy- 
holders, and  no  violation  of  the  purpose  and 
intent  of  the  law.  It  is  argued  by  appellant 
that  Hughes  could  not  act  for  himself  and 
for  the  insurance  company  in  obtaining  such 
a  contract,  and  that  the  contract  is  void.  If 
that  is  so,  and  if  this  policy  is  therefore  void, 
that  does  not  tend  to  make  a  case  for  the 
plaintiff  here.  But  in  fact  such  a  contract 
with  an  agent  of  a  corporation  is  not  void, 
but  only  voidable,  and  is  binding  where  it  is 
ratified  by  the  corporation  itself.  Louisville, 
etc.  R.  Co.  V.  Carson,  151  111.  444.  All  Hughes 
did  was  to  present  an  application  for  a  policy 
on  his  own  life.  The  company  acted  independ- 
ently in  determining  whether  the  application 
should  be  granted  or  refused." 

In  Leonard  v.  American  L.  etc  Co.  139  Ga. 
274,  77  "S.  E.  41,  the  plaintiff  filed  a  petition 


against  the  defendant  to  enjoin  it  from  refus- 
ing to  accept  applications  for  certain  special 
insurance  contracts.  The  court  holding  that 
the  special  insurance  contracts  in  question 
were  discriminatory,  under  the  provisions  of 
an  act  regulating  insurance,  said:  "The 
twentieth  section  of  the  Act  of  August  10, 
1912  (Acts  1912,  pp.  119,  129),  regulating 
insurance,  prohibits  contracting  for  rebates 
of  premiums  and  the  sale  of  'any  special  con- 
tract, board  contract,  or  any  other  form  of 
policy  of  contract  whereby  any  discrimina- 
tion in  any  form  or  character  is  allowed  to 
any  particular  person  or  persons;  provided, 
however,  that  until  the  first  day  of  January, 
1915,  the  provisions  of  this  section  shall  not 
apply  to  any  life  insurance  company  now  in 
the  process  of  formation  under  commission 
from  the  secretary  of  state,  which  will  do  a 
nonparticipating  business  only.'  The  con- 
tract which  the  plaintiff  contends  that  he 
has  a  right  to  sell  clearly  falls  within  this 
prohibition.  By  its  terms  a  fund  is  to  be 
provided  for  the  benefit  of  the  holders  of 
contracts  of  this  character,  which  is  not  for 
the  benefit  of  other  policyholders  in  this 
company.  It  makes  a  discrimination.  Nom- 
inally the  policyholder  who  takes  this  special 
contract  is  called  a  'local  inspector,'  and  it  is 
recited  that  he  agrees  to  furnish  to  the  com- 
pany certain  information  and  suggestions,  on 
written  request.  But  he  receives  the  benefit 
of  the  division  of  the  fund  provided,  regard- 
less of  whether  he  renders  any  service  or  not, 
and  irrespective  of  the  extent  thereof.  Tlie 
plaintiff  does  not  claim  that  the  company 
comes  under  the  exemption  contained  in  that 
section." 

But  in  Ellis  v.  Anderson,  49  Pa.  Super  Ct. 
245,  it  appeared  that  the  defendant  gave  two 
promissory  notes  payable  at  a  future  date  in 
payment  of  life  insurance  premiums  on  pol- 
icies taken  out  by  him  in  the  insurance 
company  of  which  the  plaintiff  was  the  agent, 
which  were  several  times  renewed.  The  plain- 
tiff brought  suit  on  the  renewal  notes,  and  the 
court  held  that  the  acceptance  of  the  notes 
in  lieu  of  cash  was  not  a  discrimination,  say- 
ing: "The  Act  of  May  3,  1909,  P.  L.  405, 
is  a  penal  statute  and  must  be  construed 
strictlv.  The  statute  does  not  enact  that 
all  insurance  premiums  must  be  paid  in  cash, 
nor  forbid  the  extension  of  credit  for  pre- 
miums due  upon  policies.  The  mere  accept- 
ance of  an  interest  bearing  note  for  the  first 
premium  on  the  policy  did  not  of  itself  in- 
volve a  violation  of  the  statute.  The  court 
could  not  say,  as  matter  of  law,  that  this 
was  a  giving  of  a  valuable  consideration  'as 
inducement  to  insurants.'  The  transaction 
being  of  this  character  it  was  clearly  neces- 
sarv  for  the  defendant  to  distinctlv  and  un- 
equivocally  state,  if  he  wished  to  base  a 
defense  upon  the  first  paragraph  of  the  Act 
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of  3909,  that  when  the  plaintiff  accepted  his 
notes  for  the  premium,  he  did  it  'as  an  in- 
ducement to  insurants.'  The  affidavit  of 
defense  might  properly  be  held  insufficient 
for  this  reason  alone,  but  we  are  not  disposed 
to  place  our  decision  upon  this  narrow 
ground.  .  .  .  The  prohibitions  contained 
in  the  first  paragraph  of  the  act  were  aimed 
at  the  practice  of  rebating,  or  returning  to 
the  assured  any  part  of  the  premium  payable 
on  the  policy.  Tliis  paragraph  consists  of  a 
single  sentence,  which  forbids  the  giving,  as 
'inducements  to  insurants'  of  certain  ad- 
vantages not  specified  in  the  policy.  The 
things  which  are  in  this  sentence  specifically 
enumerated  are  such  as  directly  tend  to 
deplete  the  treasury  of  the  insurance  com- 
pany, thus,  giving  a  rebate  of  the  premium, 
or  a  special  favor  in  dividends  (manifestly 
referring  to  mutual  policies)  or  employing 
the  assured  for  pay,  or  giving  a  special  ad- 
vantage in  date  of  policy  or  age  of  issue, 
wliich  would  reduce  the  amount  of  premiums 
.required  to  be  paid.  These  are  the  things  spe- 
cifically forbidden  and  each  of  them  would 
directly  take  money  out  of  the  treasury  of 
the  insurance  company.  Having  thus  for- 
bidden certain  specific  recognized  evils  of  the 
business,  the  statute  added  a  general  pro- 
hibition of  giving  'any  valuable  consideration 
or  inducement  whatever,  not  specified  in  the 
policy  contract  of  insurance.'  This  final 
prohibition  was  intended  to  embrace  any  form 
of  the  evil  practice  aimed  at  which  did  not 
fall  within  any  of  the  classes  previously  enu- 
merated. The  whole  intention  of  this  par- 
agraph was  to  make  it  unlawful  for  insurance 
companies  to  give  rebates  out  of  premiums, 
or  to  agree  to  pay  under  a  policy,  any  div- 
idends, more  than  the  policy  specified,  or  to 
give  to  any  assured  anything  of  value  not 
specified  in  his  policy.  This  paragraph  of 
the  statute  did  not  make  it  unlawful  for  an 
insurance  company  to  accept,  upon  the  issu- 
ing of  the  policy,  the  note  of  the  assured  for 
the  full  amount  of  the  premium,  with  in- 
terest from  the  date  thereof  at  the  rate  fixed 
by  law,  in  the  absence  of  an^  suggestion  that 
the  maker  of  the  note  was  not  financiallv 
responsible,  or  of  any  understanding  or  agree- 
ment that  the  note  should  not  be  paid  in  full, 
with  interest.  The  law  of  the  state  limits 
the  rate  of  interest  which  may  be  paid  for  the 
use  of  money,  and  the  rate  which  shall  be 
paid  in  case  of  delay  after  payment  is  due; 
the  interest  thus  paid  is  regarded  as  the 
proper  consideration  for  the  use  of  the  money. 
When  an  interest  bearing  note  is  accepted  by 
an  insurance  company  for  the  premium  upon 
a  policy,  the  transaction  is  in  harmony  with 
the  covenants  of  the  policy.  If  this  defend- 
ant had  paid  his  notes  when  they  came  due, 
tho  insurance  company  would  have  had  in  its 
treasury  the  full  premium  on  the  policy,  with 


interest  thereon  to  the  date  of  the  payment. 
This  being  the  case  it  cannot  be  said  that 
the  insurance  company  had  agreed  to  accept 
less  than  the  amount  of  premium  named  in 
the  policy.  The  note  was  in  the  nature  of  an 
investment  of  so  mudh  of  the  company's 
funds,  upon  interest  at  the  legal  rate.  The 
agreement  of  the  defendant  to  pay  interest 
was  a  full  legal  consideration  for  the  credit 
extended  him  for  the  amount  of  the  premium. 
The  transaction  did  not  vary  the  terms  of 
the  policy,  and  did  not  constitute  a  violation 
of  i\ie  first  paragraph  of  the  Act  of  1909." 

Money  credited  on  account  of  premiums 
paid  by  the  insured  to  an  insurance  company, 
under  the  terms  of  a  special  agency  contrax^t 
for  services  to  be  rendered  as  set  forth  in  an 
application  which  was  not  produced  in  evi- 
dence, has  been  held  not  to  constitute  a  rebate 
in  violation  of  a  statute  prohibiting  dis- 
criminatory agreements  between  the  insurer 
and  insurants  of  the  same  class,  in  the 
absence  of  proof  sufficient  to  raise  more  than 
a  suspicion  of  such  violation.  McNaughton 
V.  Des  Moines  Life  Ins.  Co.  140  Wis.  214,  122 
N.  W.  764. 

Buying  drinks  by  an  insurance  agent  for 
persons  whose  insurance  he  is  endeavoring  to 
obtain  has  been  held  not  to  be  a  violation  of 
the  statute  prohibiting  the  giving  of  rebates 
as  an  inducement  to  take  out  insurance. 
Northern  Assur.  Co.  v.  Meyer,  194  Mich.  371, 
160  N.  W.  617, 

Rights  of  Parties. 

An  agreement  made  in  contravention  of 
a  statute  prohibiting  discrimination  on  the 
part  of  insurance  companies  between  insur- 
ants of  the  same  class  is  void  as  to  the  guilty 
parties  and  the  law  will  not  assist  either 
party  in  enforcing  it  as  against  the  other, 
but  will  leave  them  where  it  finds  them. 
Heffron  v.  Daly,  133  Mich.  613,  95  N.  W. 
714;  New  York  Equitable  Trust  Co.  v.  New- 
man, 72  Misc.  62,  129  N.  Y.  S.  259;  Mechling 
V.  Philadelphia  L.  Ins.  Co.  53  Pa.  .Super.  Ct. 
526;  Morris  v.  Fort  Worth  L.  Ins.  Co.  (Tex.) 
200  S.  W.  1114. 

In  Mechling  v.  Philadelphia  L.  Ins.  Co.  53 
Pa.  Super.  Ct.  526,  it  appeared  that  the  plain- 
tiff took  out  a  policy  of  life  insurance  in  the 
defendant  company  and  paid  the  first  pre- 
mium. A  collateral  agreement  with  the  a^ent 
of  the  company  was  made  whereby  it  was 
stipulated  that  if  the  defendant  company 
did  not  secure  a  mortgage  loan  for  the  plain- 
tiff, the  premyim*  paid  by  him  would  be 
returned  within  thirty  days.  The  agreement 
not  having  been  kept,  the  plaintiff  brought 
suit  to  recover  the  amount  of  the  premium. 
The  court  held  that  the  agreement  was  dis- 
criminatory and  prohibited  by  statute,  and 
that  the  plaintiff  was  not  entitled  to  fecover^ 
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saying:     "If  the  covenant  made  by  Billimier, 
upon  which  the  plaintiff  relies,  may  be  con- 
sidered as  a  part  of  the  contract  of  insurance, 
then,  not  being  specified  in  either  the  appli- 
cation or  the  policy,  it  constituted  an  induce- 
ment to  insurance,  within  the  meaning  of  the 
Act  of  May  3,  1909,  P.  L.  406,  and  involved 
such  a  violation  of  the  provision  of  the  stat- 
ute that  it  must  be  held  invalid.    The  plain- 
tiff expressly  averred  in  his  statement  that, 
'Defendant,  through   its  said  general   agent, 
agreed  to  this  proposition  and  induced  plain- 
tiff to  make  application  for  a  life  insurance 
policy  in  the  said  sum  and  in  accordance  with 
the  application  and  defendant's  rules,  to  pay 
it   the   sum   of  $343.85,   the   amount   of   the 
premium   payable   in   advance   for   the   first 
year.'    The  testimony  of  the  plaintiff  was  in 
entire  harmony   with   this   averment   of   his 
statement,  and  this  action  is  an  attempt  to 
enforce  a  contract,  which  was  an  inducement 
to  insurance,  in  violation  of  the  statute.    The 
plaintiff  also  averred  in  his  statement  that 
'defendant,  although  it  accepted  the  applica- 
tion of  plaintiff  for  life  insurance  and  issued 
a  policy  of  insurance  thereon  and  although 
it  received  full  notice  from  plaintiff  of  the 
contract  entered  Into  as  aforesaid,  has  wholly 
failed  to  comply  with  the  terms  of  the  con- 
tract under  which   it  was  agreed  either  to 
advance  the  money  upon  the  mortgage,  or, 
if  unwilling  to  do  this,  to  cancel  the  policy 
of  insurance  and  return  the  premium  within 
thirty  days.'    The  plaintiff's  testimony  is  in 
entire  harmony  with   the  allegations  of  his 
statement.      He    fuUy    understood    that   the 
policy  was  to  be  issued  at  once,  and  he  and 
Billimier  agreed,  without  the  knowledge  of 
the  defendant  company,  that  if  the  company 
did   not  loan   the  plaintiff  a  large  sum   of 
money,  the  entire  premium  paid  was  to  be 
returned  to  the  plaintiff  and  he  was  to  have 
for  nothing  his  insurance  during  the  time  the 
policy  waj  .in  force.    This  contract  is  of  the 
very  character  which  it  was  the  purpose  of 
the  Act  of  1909  to  prevent  and  punish,  and 
the  plaintiff  thus  basing  his  claim  upon  an 
unlawful  contract  is  not  entitled  to  recover." 
In  Heffron  v.  Daly,  133  Mich.  613,  96  N. 
W.  714,  it  appeared  that  the  plaintiff,   an 
agent  of  a  life  insurance  company,  in  order 
to  induce  the  defendant  to  take  out  a  policy 
in  the  company,  allowed  him  as  a  rebate  the 
plaintiff's   commission,   namely,    one-half    of 
the  first  premium,  and  took  his  note  for  the 
balanoe,   paying   the   company    in    cash    the 
amount  of  the  note  as  its  share  of  the  pre- 
mium.   The  plaintiff  brought  suit  on  the  note, 
and  the  court  held  that  the  contract  of  in- 
surance being  illegal  under  the. statute,  the 
consideration    for"  the   note   failed    and    the 
plaintiff   could   not   recover,    saying:      "The 
contract  of  insurance  was  prohibited  by  law, 
and  the  act  of  making  it  was  a  penal  act. 


The  contract  was  therefore  illegal,  and  being 
so,  the  consideration  for  the  note  failed. 
State  L.  Ins.  Co.  v.  Strong,  127  Mich.  346, 
86  N.  W.  825;  Citizens'  L.  Ins.  Co.  v.  Com- 
missioner of  Insurance,  128  Mich.  85,  87  N. 
W.  126.  It  is  s&id  that  the  point  should  have 
been  pleaded.  If  there  would  otherwise  be 
force  in  this  point  it  is  avoided  by  the  rule 
that  it  is  the  duty  of  the  court,  sua  sponte, 
to  take  notice  of  illegality." 

While  the  general  rule  is  that  where  the 
parties  are  in  pari  delicto  the  court  will  lend 
its  aid  to  neither,  nevertheless,  where  the 
paramount  public  interest  demands  it,  it  has 
been  held  that  the  court  will  intervene  in 
favor  of  one  as  against  the  other.  In  Rideout 
V.  Mars,  99  Miss.  199,  Ann.  Cas.  1913D  770, 
64  So.  801,  36  L.R.A.(N.S.)  485,  it  appeared 
that  the  piaintiff^s  intestate,  in  order  to  in- 
duce the  defendant  to  take  out  a  policy  of 
insurance  in  a  company  for  which  he  was 
agent,  made  a  rebate  of  the  commission  which 
was  due  him.  On  his  death,  his  administrator 
brought  suit  for  the  balance  of  the  premium. 
The  court  held  that  while  the  general  rule  is 
that  where  the  parties  are  in  pari  delicto,  it 
will  lend  its  aid  to  neither,  nevertheless, 
where  public  policy  demands,  it  will  inter- 
vene in  favor  of  one  as  against  the  other, 
saying :  *  "The  general  rule  undoubtedly  is 
that  where  parties  are  in  pari  delicto,  the 
court  will  lend  its  aid  to  neither.  However, 
there  is  a  well-defined  exception  to  that  rule, 
which  is  that,  where  the  paramount  public 
interest  demands  it,  the  court  will  intervene 
in  favor  of  one  as  against  the  other.  .  .  . 
The  claim  of  the  appellant  is  without  any 
merit  whatever,  morally,  because  he  is  seeking 
to  violate  a  contract  made  by  his  decedent. 
The  interest  of  the  general  public,  however, 
must  prevail,  which  is  that  the  appellee  shall 
pay  the  same  for  his  insurance  as  all  others 
in  his  class.  The  general  good  permits  the 
estate  of  the  decedent  to  receive  something 
he  was  not  morally  entitled  to,  rather  than 
appellee  shall  have  insurance  at  a  less 
premium  than  the  uniform  rate.  According 
to  the  contract  of  insurance,  the  first  premium 
was  $950,  which  is  the  same  rate  all  others 
in  appellee's  class  were  required  to  pay.  No 
other  contract  not  expressed  in  the  applica- 
tion or  policy  could  be  made.  There  was  no 
consideration  for  the  decedent's  agreement  to 
rebate  a  part  of  the  premium.  When  the 
appellee  accepted  the  policy,  by  virtue  of  the 
statute  he  agreed  to  pay,  as  the  first  premium, 
$950.  The  law  made  him  agree  to  pay  that, 
whether  he  would  or  not.  The  courts  will  not 
hear  any  other  contract  than  that  written  in 
the  face  of  the  application  and  the  policy. 
The  principle  involved  is  analogous  to  that 
declared  by  the  Supreme  Court  of  the  United 
States  in  Texas,  etc.  R.  Co.  v.  Mugg,  202 
U.  S.  242,  26  S.  Ct.  628,  50  U.  S.    (L.  ed.) 


610 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


1011.  It  was  held  in  that  case  that  a  con- 
tract between  a  common  carrier  and  a  shipper, 
by  which  the  former  agreed  to  ship  goods  for 
the  latter  at-  less  than  the  fixed  rate  by  the 
interstate  commerce  commission,  was  illegal 
and  void,  and  the  carrier  could  recover  from 
the  shipper  the  difference  between  such  con- 
tract rate  and  the  legal  rate,  notwithstanding 
the  contract,  and  whether  the  rate  contracted 
for  was  known  to  the  parties  to  be  illegal  or 
not." 

It  has  been  held  that  where  an  insured 
enters  into  a  contract  of  insurance  in  good 
faith,  which  is  subsequently  shown  to  contra- 
vene a  statute  prohibiting  an  insurance  com- 
pany from  discriminating  between  insurants 
of  the  same  class,  the  insured  is  not  in  pari 
delicto  with  the  insurance  company  and  he 
may  maintain  an  action  to  recover  the  pre- 
miums paid  by  him  upon  the  cancellation 
of  the  policy  by  the  company.  Robinson  v. 
Security  L.  etc.  Co.  163  N.  C.  415,  79  S.  E. 
681. 

Where  an  insurance  contract  is  severable 
one  part  being  valid  and  the  other  invalid 
because  of  the  violation  of  a  statute  against 
discrimination  on  the  part  of  insurance  com- 
panies between  insurants  of  the  same  class, 
the  valid  part  may  be  enforced  and  the  in- 
valid disregarded.  Security  L..  et<^  Go.  v. 
Costner,  149  N.  C.  293,  63  S.  £.  304;  Aetna 
L.  Ins.  Co.  v.  Clark,  62  Pa.  Super.  Ct.  528. 
In  the  case  first  cited  it  appeared  that  the 
defendant  took  out  a  policy  of  life  insurance 
and  gave  a  note  for  the  premium  payable  to 
the  plaintiff's  agent,  who  indorsed  it  to  the 
plaintiff.  Suit  on  the  note  having  been 
brought  by  the  plaintiff,  the  defendant  alleged 
that  on  the  payment  of  the  second  premium 
note,  the  company  agreed  that  it  would  deduct 
certain  amounts  by  way  of  renewal  commis- 
sions, to  be  credited  on  the  premiums.  The 
court  held  that  as  the  contract  of  insurance 
was  legal,  the  note  having  been  given  for  the 
full  amount  of  the  premium,  the  plaintiff 
could  recover. 

So  the  beneficiary  under  an  insurance  policy 
not  being  in  pari  delicto  with  the  insurer  may 
maintain  an  action  on  the  policy,  although 
there  is  a  violation  of  the  statute  prohibiting 
discrimination  between  insurants  of  the  same 
class  by  the  insurance  company.  Meridian  L. 
Ins.  Co.  V.  Dean,  182  Ala.  127,  62  So.  90. 
In  that  case,  a  suit  against  an  insurance 
company  on  a  life  insurance  policy,  it  ap- 
peared that  the  agent  had  allowed  a  rebate 
of  eighty  per  cent  of  the  first  premium.  The 
court  held  that  the  plaintiff,  who  was  the 
beneficiary  under  the  contract,  was  entitled 
to  recover,  since  he  was  not  a  party  to  the 
prohibited  act,  saying:  "Of  course,  the  stat- 
utes referred  to  in  the  above  cases  are  dif- 
ferent from  the  one  now  under  consideration; 
but  the  policy  of  the  law  and  the  object  of 


the  legislature  in  passing  each  was  no  doubt 
the  same  as  is  expressed  in  the  two  opinions 
quoted.  Insurance  statutes  are  passed  to  pro- 
tect the  citizens,  not  to  trap  them.  The 
violation  of  such  statutes  by  the  insurance 
company  or  its  agents  should  not,  and  does 
not,  absolve  the  company  from  its  contract  or 
obligations,  unless  the  statute  so  provides  by 
declaring  such  contracts  to  be  void." 


RALEIGft  OOUNTT  COURT 


V. 


COTTLE  ET  AIi. 


West  Virginia  Supreme  Court  of  Appeals- 
February  20,  1917. 

7P  IF.  Va.  eeif  92  S.  E.  110. 


Snretysliip  ->  Aetioii  on  Boad  «-  Plea  of 
Non  Est  Factnm  —  Proof  of  Condi- 
tlonal  Sicnias* 

Under  the  plea  of  non  est  factum,  in  an 
action  upon  the  bond  of  a  sheriff,  the  sureties 
sued  may,  to  escape  liability,  prove,  by  oral 
or  documentary  evidence,  that  the  county 
court  had  notice  that  the  bond  was  not  to 
become  operative  by  acceptance  unless  and 
until  executed  by  other  persons  as  sureties. 

Failnre  to  Procnre  Additional  Snrety 
as  Agreed  —  Effect. 

If  such  condition  is  violated  by  a  premature 
acceptance,  with  knowledge  or  notice  of  the 
condition  on  the  part  of  the  obligee,  it  can- 
not recover  on  the  instrument. 

[See  note  at  end  of  this  ease.] 

Pleading  —  Unnecessary  Special  Plea  ^ 
Striking  Ont.  .  . 

Where  matters  set  up  in  a  special  plea  in 
such  action  are  provable  under  the  general 
issue  entered,  the  plea  is  properly  rejected. 

Public  Officer  —  Liability  on  Bond  — 
SnccessiTe  Bonds. 

Where  an  officer  gives  two  or  more  succes^ 
sive  bonds,  liability  for  maladministration 
thereunder  falls  only  upon  the  sureties  on  the 
bond  or  bonds  in  force  when  the  default  oc- 
curred. A  renewal  bond  does  not  cover  any 
defaults  occurring  before  its  execution,  un- 
less by  its  terms  the  liability  is  so  extended. 

[See  10  Am.  St.  Rep.  843.] 

(Syllabus  by  court.) 

Errpr  to  Circuit  Court,  Kaleigh  county. 

Action  by.  County  Court  of  Raleigh  County^ 
plaintiff,  against  C.  V.  Cottle  et  al.,  defend* 
ants.  Judgment  for  plaintiff.  Defendants 
bring  error.  The  facts  are  stated  in  the 
opinion.    Reversed. 


RALEIGH  COUNTY  COURT  ▼.  COTTLE; 

79  W.  Ya.  661, 
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J,  M.  Andersort,  W.  H,  Rardin,  J,  E.  Sum- 
tnerfield  and  A.  P,  Farley  for  plaintiffs  in 
error. 

J.  W.  Maxwell  for  defendant  in  error. 

[662]  Lynch,  P. — Against  defendants,  the 
principal  and  sureties  on  the  last  one  of  the 
four  bonds  executed  by  G.  V.  Cottle,  who  in 
1008  was  elected  sheriff  of  Raleigh  county  for 
the  term  beginning  January  1, 1900,  the  coun- 
ty court  upon  motion  and  a  directed  verdict 
obtained  the  judgment  of  which  complaint  is 
made  on  this  writ  of  error.  The  first  bond 
was  executed  December  21,  1008;  the  second 
November  9,  1010;  the  third  April  11,  1911, 
and  the  fourth  November  25,  1911.  In  each 
one  of  them  the  conditions  are,  but  the  sure- 
ties are  not,  the  same. 

The  defendants  appeared  specially  to  move 
and  did  move  to  strike  the  proceeding  from 
the  trial  docket  and  to  quash  the  notice.  They 
also  demurred  thereto.  These  motions  and 
the  demurrer  being  overruled,  in  which  rul- 
ings no  error  is  perceived,  they  entered  a  plea 
of  conditions  performed,  and  tendered  four 
special  pleas,  the  first  and  third  of  which  the 
court  refused  permission  to  file,  but  did  per- 
mit second  and  fourth  to  be  filed.  By  the 
first  special  plea  defendants  denied  that  the 
indemnity  is  their  bond,  because  they  allege 
it  was  distinctly  understood  and  agreed  be- 
tween them  and  the  county  court  that  it  was 
not  to  be  accepted  or  approved  by  that  court 
unless  and  until  the  sureties  in  the  last  pre- 
ceding bond  also  signed  and  acknowledged 
it.  By  the  third  plea  they  averred  that,  be- 
cause out  of  moneys  collected  after  the  date 
of  the  bond  from  levies  for  public  purposes 
Cottle  paid  to  the  auditor  state  ta^ces  in  ar- 
rears for  former  years,  they  ought  to  be  al- 
lowed credit  to  that  extent  on  the  amount  in 
any  event  chargeable  to  them.  But  this  plea 
apparently  was  rejected,  properly,  because 
the  matters  averred  were  provable  under  the 
general  issue.  State  v.  Hays,  30  W.  Va.  107, 
3  S.  E.  177;  Altizer  v.  Buskirk,  44  W.  Va. 
256,  28  S.  £.  780. 

[663]  What  was  the  legal  principle  invoked 
to  reject  plea  number  one  we  can  only  sur- 
mise. It  may  have  been  the  conception  either 
that,  as  appears  from  the  order  of  the  county 
court  approving  the  bond,  the  defendants 
were  personally  present  and  jointly  partici- 
pated in  the  actual  execution  of  that  instru- 
ment, or  that,  as  there  is  no  apparent  irregu- 
larity or  want  of  formality  or  completeness 
on  its  face,  they  are  estopped  to  attempt  to 
evade  the  liability  assumed  by  showing  any 
agreement,  understanding  or  notice  that  the 
county  court  was  not  to  approve  or  accept 
the  bond  except  upon  the  condition  averred  in 
the  plea.  The  first  proposition,  if  the  re- 
citals of  the  order  be  true,  is  too  plain  to 
need  citation  of  authority.    The  delivery  and 


acceptance,  consented  to,  concludes  them. 
And  doubtless  it  was  upon  it  that  the  trial 
court  acted,  because  the  second  proposition 
does  not  find  general  favor  among  the  best 
authors  and  the  most  competent  courts.  For 
although  a  bond  of  indemnity  may  in  form 
be  complete  and  perfect,  nevertheless  it  will 
not  bind  the  signatories  if  it  be  accepted  by 
the  payee  or  his  agent  with  the  knowledge  or 
upon  notice  that  the  bond  is  not  to  become 
effective  as  an  indemnity  unless  and  until  it 
is  signed  by  other  persons  designated  by  them. 
The  mere  execution  of  the  instrument,  how- 
ever formal  it  may  be,  by  one  or  more  of  the 
contemplated  sureties,  will  not  operate  to 
charge  them  with  liability  for  the  default 
of  the  principal,  if  the  obligee  knew  or  had 
notice  that  it  was  not  to  be  considered  com- 
plete for  acceptance  until  fulfillment  of  the 
condition.  This  knowledge  or  notice  may  be 
shown  by  proof,  oral  or  documentary.  Stuart 
V.  Livesay,  4  W.  Va.  46;  Newlin  v.  Beard,  6 
W.  Va.  110;  Nash  v.  Fugate,  32  Grat.  (Va.) 
595,  34  Am.  Rep.  780.  Although  formally  per- 
fect it  is  not  the  bond  of  those  who  executed 
it,  except  upon  compliance  with  such  condi- 
tion. A  payee  having  such  notice  or  knowl- 
edge will  not,  according  to  the  great  weight 
of  authority,  be  permitted  to  recover  upon  a 
bond  so  prematurely  accepted.  The  authori- 
ties cited  so  hold.  Such,  indeed,  is  the  general 
rule,  applicable  alike  to  promissory  notes, 
bonds  of  indemnity  and  other  similar  transac- 
tions. The  supreme  court  of  the  United  States 
applied  it  to  a  note  given  for  real  estate  upon 
the  condition  that  it  should  not  become  oper- 
ative as  such  until  [664]  the  maker  could 
examine  the  property  to  determine  whether 
he  would  purchase  it.  Burk  v.  Dulaney,  153 
U.  S.  228,  14  S.  Ct.  816,  38  U.  S.  (L.  ed.) 
698.  Joyce  on  Defenses  to  Commercial  Paper 
§  315,  under  the  heading  ''condition  that  other 
signatures  be  procured,"  lays  down  the  rule 
in  such  cases  to  be  that  it  may  be  shown  that 
the  instrument  was  delivered  in  violation 
of  such  condition.  Ward  v.  Churn,  18  Grat. 
(Va.)  801,  08  Am.  Dec.  740,  afiirms  the  same 
proposition  with  reference  to  a  bond  delivered 
to  an  obligee  with  knowledge  of  the  require- 
ment on  the  part  of  those  who  do  execute  it 
that  to  become  operative  others  are  to  join 
therein.  The  obligee  was  denied  the  riglit  to 
a  recovery. 

If  a  bond  be  perfect  and  complete  upon  its 
face  when  delivered  to  the  obligee  or  his 
agent,  neither  of  whom  then  had  notice  or 
knowledge  of  any  limitation  or  restriction 
as  to  its  operative  effect  as  a  binding  instru- 
ment, the  makers  are  precluded  from  denying 
its  validity,  although  other  persons  were  to 
sign  it.  Lyttle  v.  Cozad,  21  W.  Va.  200; 
Star  Grocery  Co.  v.  Bradford,  70  W.  Va.  496, 
74  S.  E.  500,  39  L.R.A.(N.S.)  184.  But  if 
the  obligee  or  his  agent  had  knowledge  or 
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notice  before  or  at  the  time  of  the  acceptance 
tliat  the  signatures  of  sureties  other  than 
those  who  then  had  signed  it  were  to  be  pro- 
cured, it  will  not  operate  to  bind  the  sureties 
who  did  execute  it.  Murfree  on  Official  Bonds, 
§  168;  32  Cyc.  45.  "A  deed  or  bond  signed, 
sealed  and  delivered  to  the  obligee,  or  his 
previously  constituted  agent,  upon  condition, 
is  not  the  deed  of  the  party  signing  it  until 
the  condition  is  complied  with."  Newlin  v. 
Beard,  supra;  Solenberger  v.  Gilbert,  86  Va. 
778,  11  S.  E.  789.  Though  in  a  negative 
form,  Lyttle  v.  Cozad,  supra;  Long  v.  Camp- 
bell, 37  W.  Va.  666,  17  S.  E.  197;  and  Nash 
v.  Fugate,  24  Grat.  (Va.)  202,  18  Am.  Rep. 
640,  approve  the  same  doctrine. 

The  judgment  must  also  be  reversed  for 
another  reason.  By  it  the  defendant  sureties 
are  required  to  bear  the  burden  of  the  mal- 
administration of  their  principal  if  committed 
at  any  time  within  the  term  for  which  he  was 
elected,  whether  before  or  after  they  condi- 
tionally engaged  to  be  bound  as  indemnitors. 
It  is  not  made  to  appear  with  certainty 
whether  the  bond  described  in  the  notice  of 
the  motion  was  a  new  bond  which  the  county 
court  of  its  own  motion  required  as  provided 
by  §  20,  ch.  10,  Code,  or  one  procured  by  the 
former  [665]  sureties  as  permitted  by  section 
21  of  that  chapter.  The  difTerence  is  import- 
ant, if  not  vital.  If  the  officer  had  failed  or 
refused  to  execute  either  instrument  when 
so  required,  on  the  county  court  section  20 
devolved  the  duty  to  declare  the  office  vacant. 
But  if  he  executed  and  delivered  an  addi- 
tional indemnity  the  sureties  on  it,  together 
with  those  who  signed  former  bonds,  are 
jointly  liable  for  defaults  of  the  principal 
made  after  the  date  of  the  additional  bond, 
while  only  the  former  are  liable  for  previous 
defaults.  If  the  instrument  sued  on  be  a 
new  bond,  the  sureties  on  the  former  bonds 
and  their  estates  were,  by  §  22,  ch.  10,  Code, 
discharged  from  liability  only  for  any  breach 
of  duty  committed  by  Cottle  after  its  date. 
So  that  in  no  event  can  a  surety  on  any  bond 
of  Cottle  be  permitted  to  escape  total  liability 
on  the  contract  of  indemnity  executed  by  him, 
where  the  breach  occurred  while  the  bond  re- 
mained in  force;  and  defendants  clearly  were 
chargeable  in  this  proceeding  only  with  the 
consequences  of  defaults  by  their  principal 
occurring  after  the  date  of  the  bond  of  No- 
vember 25,  1911.  State  v.  Wade,  16  W.  Va. 
524.  The  general  rule  is  that  where  a  sheriff 
gives  two  or  more  successive  bonds  the  liabil- 
ity for  a  default  falls  upon  the  sureties  on 
the  bond  which  was  in  force  when  the  default 
occurred,  and  the  renewal  bond  does  not  cover 
any  defaults  which  occurred  before  its  exe- 
cution, unless  by  its  terms  the  liability 
is  so  extended.  36  Cyc.  901.  In  the  bond 
now  before  us  there  is  no  intimation  of  a 
purpose  to  assume  liability  for  all  the  con- 


sequences of  dereliction  on  the  part  of  the 
principal.  The  county  court  with  respect  to 
the  bond  occupies  a  dual  position.  It  is  the 
active  agent  in  procuring  the  Indemnity. 
That  duty  devolves  on  it  by  statute.  It  also 
represents  the  taxpayers  of  the  county,  and, 
as  such  representative,  is  required  to  see  that 
the  bond  is  in  due  form  and  protected  by  ade- 
quate security.  It  is  authorized  also  to  in- 
stitute and  prosecute  action  thereon  when- 
ever necessary  to  recover  for  any  defaults  of 
the  principal  in  the  administration  of  the 
office  to  which  he  is  elected. 
.  To  correct  the  errors  pointed  out,  it  is 
necessary  to  reverse  the  judgment  and  remand 
the  case  for  new  trial,  with  costs  to  de- 
fendants. 
Reversed,  and  new  trial  awarded. 


NOTE. 

Liability  of  Surety  Signing  Bond 
Condition  that  Another  Snrety 
Seonred. 


Introductory,  512. 

Where  Obligee  Is  without  Notice  of  Condi- 
tion: 
Rule  Stated,  513. 
Reason  of  Rule,  615. 
Waiver  of  Condition,  517. 
Where  Obligee  Has  Notice  of  Condition t 
Rule  Stated,  617. 
Illustrations  of  Rule.  518. 
Failure  of  Person  Named  to  Sign: 
Imputation  of  Notice  from  Circumstanoea: 
Rule  Stated,  520. 
Illustrations  of  Rule,  621. 
Limitations  of  Rule,  521. 
Failure  of  Statutory  Number  of  Sureties 

to  Sign,  524. 
Erasure  of  Name  of  Cosurety,   525. 
Rule  as  Affected  by  Delivery  to  Obligee,  526. 
Rule  as  Dependent  on  Form  of  Bond: 
Joint  Bond,    526. 
Joint  and  Several  Bond,   527. 
Several  Bond,  529. 
Defense  of  Conditional  Signing  Abrogated  by 
Statute  or  Provision  in  Bond,  529. 

IfUroductory, 

It  was  held  in  a  number  of  early  cases  that 
a  surety  may  deliver  a  bond  to  the  principal 
obligor  in  escrow,  on  the  stipulation  that  the 
principal  shall  not  deliver  the  bond  to  the 
obligee  until  other  named  persons  have  signed 
it,  and  that  where  the  principal  delivers  the 
bond  without  complying  with  the  requirement, 
the  surety  is  released  from  liability.  While 
these  cases  have  not  been  directly  questioned, 
in  the  later  decisions,  from  the  same  and 
other  jurisdictions,  the  criterion  as  to  the 
validity  of  the  bond  seems  to  be,  under  the 
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modem  doctrine,  the*  obligee's  knowledge  or 
notice  of  the  condition,  the  surety  being  held 
liable  when  the  obligee  is  without  actual  or 
constructive  notice  of  the  condition,  and  not 
bound  where  he  has  such  notice.  See  the  fol- 
lowing subdivisions  of  this  note. 

In  practically  every  American  jurisdiction 
wherein  the  early  rule  as  heretofore  laid 
down  was  enunciated  it  has  since  been  held 
that  where  the  obligee  has  no  notice  of  an 
agreement  between  the  obligor  and  a  surety 
to  procure  the  signature  of  an  additional 
surety,  the  surety  is  not  released  by  a  de- 
livery of  tlfe  bond  without  obtaining  the 
additional  signature.  See  infra,  the  subdivi- 
sion Where  Obligee  Is  \cithcut  "Notice  of 
Condition.  In  England  and  Canada  no  deci- 
sion to  that  effect  has  been  rendered  but  in 
several  cases  subsequent  to  those  declaring 
the  early  rule  in  holding  that  the  surety  was 
discharged  emphasis  has  been  laid  on  the  fact 
that  the  obligee  had  notice  of  the'  agreement. 
See  infra,  the  subdivision  Where  Obligee  Ea» 
yotice  of  Condition.  In  Alabama  and  Ar- 
kansas the  effect  of  the  eases  holding  the 
early  rule  has  been  abrogated  by  express  stat- 
ute. See  infra,  the  subdivision  Defense  of 
Conditional  Signing  Abrogated  by  Statute  or 
Provision  in  Bond. 

It  would  seem  therefore  that  the  early  rule 
whereby  a  breach  of  an  agreement  to  procure 
an  additional  signature  discharged  a  surety 
is  now  generally  subject  to  the  qualifications 
discussed  in  the  following  subdivisions  of  this 
note. 

In  New  Jersey  the  law  is  apparently  not 
settled.  Two  early  cases  in  that  jurisdiction 
held  that  a  surety  is  discharged  by  the  failure 
to  procure  -an  additional  surety  as  agreed, 
the  question  of  notice  to  the  obligee  not  being 
discussed.  State  Bank  v.  Evans,  15  N.  J.  L. 
155,  28  Am.  Dec.  400;  Black  v.  Shreve,  13 
N  J  Eq  455  The  only  other  cases  passing 
on  the  question  were  decided  on  the  ground 
that  the  delivery  of  the  bond  was  under  the 
circumstances  absolute  as  to  the  complaining 
surety.  Wood  v  Ogden,  16  N.  J.  L.  453; 
Ordinary  v.  Thatcher,  41  N.  J,  L.  403. 

Where  Obligee  l8  without  Notice  of  CoU' 

dition. 


Rule  Stated. 

The  prevailing  rule  as  laid  down  In  the 
later  decisions  is  that  a  bond,  perfect  on  its 
face,  apparently  duly  executed  by  all  whose 
names  appear  thereto,  purporting  to  be 
signed  and  delivered,  and  actually  delivered 
without  a  stipulation  or  condition,  cannot 
be  avoided  by  the  sureties  on  the  ground  that 
they  signed  it  on  a  condition  that  it  should 
not  be  delivered  unless  it  was  executed  by 
other  persons  who  did- not  execute  it,  where 
it  appears  that  the"  obligee  had  no  notice  of 
Ann.  Cas.  19l8D.*-33. 
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the  condition,  and  there  wa^  nothing  to  put 
him  on  inquiry  as  to  the  manner  of  its  execu- 
tion, and  also  that  he  had  been  induced  on 
the  faith  of  the  bond  to  act  in  his  own 
prejudice,  or  that  the  sureties,  after  signing, 
had  waived  the  condition.  And  parol  evidence 
is  not  admissible  to  prove  the  conditional 
delivery  of  the  instrument  on  the  ground 
mentioned,  such  proof  being  in  contravention 
of  the  rule  which  forbids  the  introduction  of 
oral  evidence  to  vary  or  alter  the  terms  of  a 
written  instrument. 

United  fi^/ate*.— Dair  v.  U,  S.  18  Wall.  1, 
21  U.  S.  (L.  ed.)  491,  affirming  4  Biss.  280, 
25  Fed.  Cas.  No.  14,913;  American  Button- 
hole, etc.  Co.  V.  Murray,  Syllabi  109,  1  Fed. 
Cas.  No.  292;  Title  Guaranty,  etc.  Co.  v. 
Schmidt,  213  Fed.  199,  129  C.  C.  A.  543.  See 
also  Butler  v.  U.  S.  21  Wall.  272,  22  U.  S. 
(L.  ed.)  614.  Compare  the  following  cases 
holding  the  surety  to  be  discharged  irre- 
spective of  notice :  Pawling  v.  U.  S.  4  Cranc^ 
219,  2  U.  S.  (L.  ed.)  601;  Duncan  v.  U.  S.' 
7  Pet.  435,  8  U.  S.  (L.  ed.)  /SO;  U.  S.  v. 
Leffler,  11  Pet.  86,  9  U.  S.  (L.  ed.)  642; 
U.  S.  v.  Hammond,  4  Biss.  283,  26  Fed.  Cas. 
No.  16,292. 

Cahyorrna.—Tidball  v.  Halley,  48  Cal.  610. 

Colorado. — Cooper  v.  DeMainville,  1  Colo. 
App.  16,  27  Pac.  86;  Byers  v.  Gilmore,  10 
Colo.  App.  79,  50  Pac.  370. 

District  of  Columbia. — See  U.  S.  v.  Boyd,  8 
App.  Cas.   (D.  C.)   440. 

Georgia. — Lewis  v.  Gordon  County,  70  Ga. 
486;  Brown  v.  Davenport,  76  Ga.  799. 

Illinois. — Smith  v.  Peoria  County,  59  111. 
412;  Comstock  v.  Gage,  91  111.  328;  Rhode 
V.  McLean,  101  111.  407;  Stern  v.  People,  102 
111.  540. 

Indiana. — DeardorfT  v.  Foresman,  24  Ind. 
481;  Blackwell  v.  State,  26  Ind.  204;  Webb 
V.  Baird,  27  Ind.  368,  89  Am.  Dec.  507 ;  State 
V.  Pepper,  31  Ind.  76,  overruling  22  Ind.  399, 
85  Am.  Dec.  430;  State  v.  Garton,  32  Ind.  1,  2 
Am.  Rep.  316;  State  v.  Blair,  32  Ind.  313; 
Hunt  V.  State,  53  Ind.  321;  Mowbray  v. 
State,  88  Ind.  324;  Davis  v.  O'Bryant,  23 
Ind.  App.  376,  55  N.  E.  261.  See  also  State 
V.  Chrisman,  2  Ind.  126;  Allen  v.  Marney, 
66   Ind.   398,  32  Am.   Rep.   73. 

loxca. — Carroll  County  v.  Buggies,  69  la. 
269,  28  N.  W.  590,  58  Am.  Rep.  223;  Taylor 
County  V.  King,  73  la.  163,  34  N.  W.  774, 
6  Am.  St.  Rep.  666;  Benton  County  Sav. 
Bank  v.  Boddicker,  105  la.  548,  75  N.  W. 
032,  67  Am.  St.  Rep.  310,  45  L.R.A.  321; 
Novak  V.  Pitlick,  120  la.  286,  94  N.  W.  916, 
98  Am.  St.  Rep.  360.  See  also  Merchants' 
Nat.  Bank  v.  Cressey,  164  la.  721,  146  N. 
W.  761.  Compare  Johnston  v.  Cole,  102  la. 
109,   71   N.   W.    195. 

Kansas. — Risse  v.  Hopkins  Planing  Mill  Co. 
55  Kan.  518,  40  Pac.  904;  Doorley  v.  Farmers', 
etc.  Lumber  Co.  4  Kan.  App.  93,  46  Pac.  195. 
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Kentucky. — ^Millett  v.  Parker,  2  Mete.  608 ; 
Terry  &  Bell  v.  Hazlewood,  1  Duv.  104;  Whit- 
aker  v.  Crutcher,  5  Bush  621;  Hall  v.  Smith, 
14  Bush  604 ;  Hudspeth  v.  Tyler,  108  Ky.  520, 

56  S.  VV.  973,  22  Ky.  L.  Rep.  221;  Strader 
V.  Waggoner,  53  S.  W.  663,  21  Ky.  L.  Rep. 
967.  See  also  Peal  v.  Cairo  Nat.  Bank,  166 
Ky.  156,  179  S.  W,  10. 

Louisiana. — Police  Jury  v.  Haw,  2  La.  41, 
20  Ara.  Dec.  295.  Compare  McKamara  v. 
Jarvis,  2  La.  Ann.  591 ;  Canal,  etc.  Co.  v. 
Brown,  4  La.  Ann.  545;  Wells  v.  Dill,  1  Mart. 
N.  S.    (La.)    592. 

Maine. — York  County,  etc.  Ins.  Co.  v. 
Brooks,  51  Me.  506;  Slate  v.  Peck,  63  Me. 
284;  Lewiston  v.  Gagne,  89  Me.  395,  36  Atl. 
629,  5Q  Am.  St.  Rep.  432.  Compare  Franklin 
Bank  v.  Stevens,  39  Me.  542. 

Maryland, — Harris  v.  Regcster,  70  Md.  109, 
16  Atl.  386. 

Michigan. — MeCormick  v.  Bay  City,  23 
Mich.  457 ;  Brown  v.  Probate  Judge,  42  Mich. 
<301,  4  N.  W.  195;  Gibbs  v.  Johnson,  63  Mich. 
671,  30  N.  W.  343;  Crystal  Lake  Tp.  v.  Hill, 
109  Mich.  246.  67  N.  W.  121. 

Minnesota. — Berkey  v.  Judd,  34  Minn.  393, 
26  N.  W.  5;  Van  Norman  v.  Barbeau,  54 
Minn.  388,  55  N.  W.  1112;  Clarke  v.  Wil- 
liams,  61  Minn.  12,  62  N.  W.  1125;  Board 
of  Education  v.  Robinson,  81  Minn.  305,  84 
N.  W.  105. 

Missieaippi. — Graves  v.  Tucker,  10  Smedes 
&  M.  9.  See  also  State  v.  Allen,  69  Miss.  508, 
10  So.  473,  30  Am.  St.  Rep.  563.  Compare 
Sessions  v.  Jones,  6  How.  123,  holding  the 
surety  to  be  discharged  irrespective  of  no- 
tice. 

Misaouri.St&te  v.  Potter,  63  Mo.  212,  21 
Am.  St.  Rep.  440  (disapproving  dictum  in 
State  v.  Sandusky,  46  Mo.  377 )  ;  State  v. 
Baker,  64  Mo.  167,  27  Am.  St.  Rep  214; 
State  V.  Modrel,  69  Mo.  152;  State  v.  Hewitt, 
72  Mo.  603;  Wolff  v.  Schaeffer,  74  Mo.  154, 
affirming  4  Mo.  App.  367;  Garvey  v.  Marks, 
134  Mo.  1.  34  S.  VV.  1108,  38  S.  W  79.  See 
also  State  v.  McGonigle,  101  Mo.  353,  13  S. 
W.  758,  20  Am.  St.  Rep  609,  8  L.R.A.  735. 
Compare  Linn  County  v.  Farris,  52  Mo.  75. 

Nebraska. — Cutler  v.  Roberts,  7  Neb  4,  29 
Am.   Rep.  371;   Owen  v.  Udall,  39  Neb    14, 

57  N.  W.  761;  Stoner  v.  Keith  County,  48 
Neb  279,  67  N  W.  311;  Hart  v.  Mead  Inv. 
Co.  53.  Neb  153,  73  N.  W.  458;  Middleboro 
Nat.  Bank  v.  Richards,  65  Neb.  682,  76  N.  VV. 
628;  Johnson  County  v.  Chamberlain  Bank- 
ing House,  80  Neb.  06,  113  N.  W    1055 

New  York. — Singer  Mfg.  Co.  v.  Drummond, 
40  Hun  260;  Bangs  v.  Bangs,  41  Hun  41,  2  N. 
Y.  St.  Rep.  685;  Russell  v.  Freer,  56  N  Y. 
67;  Richardson  v.  Rogers,  50  How.  Pr.  403 
Compare  the  following  cases  holding  the 
surety  to  be  discharged  irrespective  of  notice: 
Grimwood  v.  Wilson,  31  Hun  215,  66  How. 
Pr.  283;  People  v.  Bostwick,  32  N.  Y.  445, 
affirming  43   Barb.  9. 


North  Carolina. — Gwyn  v.  Patterson,  72 
N.  C.  189;  State  v.  Lewis,  73  N.  C.  138,  21 
Am.  Rep.  461;  Wilmington,  etc  R.  Co.  ▼. 
Kitchen,  91  N.  C.  39. 

Ohio. — Dalton  v.  Miami  Tribe  No.  1,  etc.  6 

Ohio  Dec.   (Reprint)   42,  2  Am.  L.  Rec.  329. 

See  also  Bigelow  v.  Comegys,  5  Ohio  St.  256. 

.  Oklahom43i.—SeUeTS  v.  Territory.  32  Okla. 

147,  12JL  Pac.  228. 

Oregon. — Wollenberg  v.  Sykes,  40  Ore  163,. 
89  Pac.  148.  See  also  Baker  County  v. 
Huntington,  46  Ore.  275,  79  Pac.  187,  47  Ore. 
328,  83  Pac.  532. 

Pennsylvania. — In  re  Gleeson?  192  Pa.  St. 
279,  286,  43  Atl.  1032,  1101,  73  Am.  St.  Rep. 
808;  Columbia  Ave.  Trust  Co.  v.  King,  227 
Pa.  St.  308,  76  Atl.  18;  Winters  v  Robison, 
14  Pa.  Co.  Ct.  264.  Compare  the  following 
cases  holding  the  surety  to  be  discharged 
irrespective  of  notice:  Fertig  v.  Bucher,  3^ 
Pa.  St.  308;  Warfel  v.  Frantz,  76  Pa.  St  88; 
Bugger  V.  Cresswell,  12  Atl.  829;  Whitaker 
v.  Richards,  134  Pa.  St.- 191,  19  Atl.  601,  1»- 
Am.    St.    Rep.    684,    7    L.R.A.    749 

Tennessee. — Amis  v.  Marks,  3  Lea  568;. 
Bramley  v.  Wilds,  9  Lea  674;  Dun  v  Garrett^ 
93  Tenn.  650,  27  S.  VV.  1011,  42  Am  St. 
Rep.  937.  See  also  Ward  v.  Cullom,  2  Cold. 
353.  Compare  the  following  cases  holding  the- 
surety  to  be  discharged  irrespective  of  notice: 
Quarles  v.  Governor,  10  Humph.  122;  John- 
son v.  Branch,  11  Humph.  521;  Byrd  v.  Shel- 
ley, 2  Tenn.  Cas.  33. 

Texas. — Ballow  v.  Wichita  County,  74  Tex. 
.339,  12  S.  W.  48;  Bannister  v.  Wallace.  14 
'  Tex.  Civ.  App.  452,  37  S.  W.  250;  MoFarlane 
v.  HoweU,  16  Tex.  Civ.  App.  246,  43  S  W. 
315;  Bopp  V.  Hansford,  18  Tex.  Civ.  App.  340, 
45  S.  VV.  744;  Forrest  v.  White  Sewing  Mach. 
Co.  67  S.  VV.  340;  Seaton  v.  McReynolds,  72 
S.  W.  874;  Wharton  v.  Fidelity  Mut.  L.  Ins. 
Co.  156  S  W.  539.  See  also  French  v.  Hicks. 
52  Tex.  Civ.  App.  427,  114  S.  W.  691.  Com- 
pare Wheeler,  etc.  Mfg.  Co.  v.  Briggs,  18- 
S  W  555,  holding  the  surety  to  be  discharged 
irrespective  of  notice. 

Vormont. — Washington    Dist.    Probate    Ct. 
v.  St   Clair,  52  Vt.  24.    Compare  Fletcher  v. 
Austin,  11  Vt.  447,  holding  the  surety  to  be- 
discharged  irrespective  of  notice. 

Virginia. — Nash  v.  Fugate.  24  Grat.  202,  18 
Am.  Rep.  640;  Miller  v.  Fletcher,  27  Grat. 
403,  21  Am.  Rep  356; 'Nash  v.  Fugate.  32 
Grat.  595,  34  Am.  Rep  780.  See  also  Cox  v. 
Thomas,  9  Grat.  312;  Blankenship  v  Ely,  98 
Va.  359,  36  S.  E.  484.  Compare  the  following 
cases  holding  the  surety  to  be  discharged  irre- 
spective of  notice:  King  v.  Smith,  2  Leigh 
157;  Ward  v.  Churn,  18  Grat.  801,  98  Am. 
Dec.   749. 

Washington, — King    County    v.    Ferry,    5- 
Wash   536,  32  Pac.  638,  34  Am.  St.  Rep.  880, 
19  L.R.A    500. 

West  FtVflrtnia.— Lyttle  .v   Cozad,  21  W.  Va^ 
183.     And  see  the  reported  case. 
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Wisconsin. — School  Diat.  No.  1  v.  Dreutzer, 
51  Wis.  163,  6  N.  W.  610;  Belden  v.  Hurl- 
but,  94  Wis.  662,  69  N,  W.  357,  37  L.R.A. 
853. 

The  foregoing  cases  are  digested  and  quoted 
from  at  length  infra. 

To  give  the  obligee  the  benefit  of  the  rule 
just  stated  it  must  affirmatively  appear  that 
he  took  the  instrument  in  question  without 
notice  of  its  conditional  delivery.  Dun  v. 
Garrett,  93  Tenn.  650,  27  S.  W.  1011,  42 
Am.  St.  Rep.  937. 

So  where  an  indemnity  bond  to  save  from 
loss  a  surety  on  a  contractor's  bond  was  on 
its  face  a  perfect  instrument,  having  no 
blanks  or  room  for  additional  names,  either 
in  the  body  of  the  bond  or  in  the  spaces  pro- 
vided  for  signatures,  it  was  held  that  the 
burden  was  on  the  'sureties  in  the  indemnity 
bond,  not  only  to  plead,  but  to  prove  by  satis- 
factory  evidence,  the  condition  on  which  the 
bond  was  signed,  namely,  that  the  contractor 
would  procure  ten  responsible  sureties  and 
would  leave  the  bond  with  a  bank  cashier 
and  i¥ould  not  deliver  it  as  an  executed  agree- 
ment until  it  had  been  signed  by  ten  persons, 
also  its  delivery  in  violation  of  that  agree- 
ment-, and  that  the  obligee  had  notice  of  the 
condition  at  the  time  it  accepted  the  bond. 
Title  Guaranty,  etc.  Co.  ¥.  Schmidt,  213  Fed. 
199,  129  C.  C.  A.  543. 

A  subsequent  surety  is  not  discharged,  un- 
der tha  rule,  because  the  signature  of  a  prior 
surety  has  been  forged.  Stern  v.  People,  102 
111.  540;  State  v.  Pepper,  31  Ind.  76,  overrul- 
ing 22  Ind.  399,  85  Am.  Dec.  430;  Terry  v. 
Hazlewood,  1  Duv.  (Ky.)  104;  York  County 
Ins.  Co.  V.  Brooks,  61  Me.  506;  State  v.  Baker, 
64  Mo.  167*,  27  Am.  Rep.  214;  State  v.  Hewitt, 
72  Mo.  603;  Bigelow  v.  Comegys,  5  Ohio  St. 
256.  Compare  Franklin  Bank  v.  Stevens,  39 
Me.  542;  Deering  v.  Shumpik,  67  Minn.  348, 
69  N.  W.  1088 ;  Gasconade  County  v.  Sanders, 
49  Mo.  192;  Linn  County  y.  Farris,  52  Mo. 
75,  14   Am.   Rep.  -389. 

That  a  prior  surety's  name  is  fraudulently 
affixed  and  subsequently  erased  from  the 
bond  before  its  delivery  does  not  release  a 
subsequent  surety  in  the  absence  of  notice 
to  the  obligee.  York  County,  etc.  Ins.  Co.  v. 
Brooks,  51  Me.  506;  Wilmington,  etc.  R.  Co. 
▼.  Kitchin,  91   N.  C.  39. 

In  Mathis  v.  Moigan,  72  Ga.  617,  63  Am. 
Rep.  847,  however,  it  appeared  that  a  surety 
on  a  bond  given  to  the  state  as  security  for  a 
bank  depository  signed  it  before  another  sure- 
ty,  whose  name  preceded  his  in  the  body  of 
the  bond,  and  was  forged  thereto  in  the  sig- 
nature. The  name  of  the  same  person,  as  well 
as  that  of  another,  whose  name  appeared  be- 
fore that  of  the  complainant  in  the  body  of 
the  bond,  appeared  as  having  signed  an  affi- 
davit that  they  were  worth  a  certain  sum.  In 
fact,  they  made  no  affidavit,  but  their  names 


were  forged  to  it.  The  complainant  surety 
intrusted  the  bond  to  the  president  of  the 
bank  as  an  escrow,  not  to  be  delivered  until 
these  sureties  executed  the  bond,  but  the 
president  of  the  bank  delivered  it  to  the 
governor,  the  obligee,  with  all  the  signatures 
apparently  genuine  thereon.  It  was  held 
that  the  complainant  surety  was  not  relieved 
and  discharged  from  responding  to  the  state 
on  the  breach  of  the  bond.  Tlie  holding  was 
based  on  the  familiar  principle  that,  of  two 
innocent  persons,  he  who  enabled  a  wrong' 
doer  to  do  the  wrong  should  suffer. 


Reason  of  Rulb. 


"The  legal  ground  upon  which  the  decisions 
are  rested,  is  this :  that  delivery  to  the  person 
in  whose  favor  it  is  made,  is  a  circumstance 
essential  to  the  completion  of  every  deed; 
that  there  is  no  delivery  by  the  signer  himself, 
and  that  the  person  in  whose  hands  he  in- 
trusted it,  to  deliver  only  in  the  event  of  a 
certain  condition  being  performed,  is  a  special 
agent  for  that  purpose;  and  that  the  law 
is,  if  a  special  agent  exceeds  the  authority 
conferred  on  him,  the  principal  is  not  bound 
by  his  acts,  it  being  the  duty  of  the  party 
dealing  with  such  a  one,  to  ascertain  the 
extent  of  his  authority;  and  that  hence,  the 
delivery  of  the  instrument  by  the  agent  to 
the  obligee,  before  the  performance  of  the 
condition,  would  be  an  unauthorized  act  and 
a  nullity,  and  the  instrument  would  not  be- 
come the  deed  of  the  party  who  had  affixed 
his  name  and  seal  to  it;  that  the  case  depends 
upon  the  actual  authority  committed  to  him 
who  was  intrusted  with  the  deed.  But  this 
rule  of  law,  as  to  a  special  agent,  is  attended 
with  the  qualification,  that  the  agent  is  not 
held  out  as  possessing  a  more  enlarged  au- 
thority. .  .  .  The  several  persons  whose 
names  and  seals  were  attached  to  the  bond, 
were  connected  together  in  effecting  a  com- 
mon object,  the  giving  of  an  operative  instru- 
ment to  the  party  named  in  it  as  obligee ;  the 
act  of  one,  in  furtherance  of  it,  may  reason- 
ably be  taken  as  the  act  of  all ;  they  sign  and 
seal  the  instrument  for  the  purpose  of  its 
going  into  the  hands  of  the  obligee  as  their 
deed;  the  actual  possession  of  it  must  be 
held  by  some  one  of  them,  and  it  must  be 
actually  delivered  by  the  hands  of  some  one 
of  them;  the  principal  obligor,  naturally  the 
chief  actor,  presents  it  for  the  acceptance  of 
the  obligee;  the  instrument  is  in  the  regular 
channel  of  deliveiry;  the  appearance  which  the 
signers  of  it  have  created  by  their  acts,  is 
that  of  an  absolute  authority  in  the  princi- 
pal obligor  to  deliver  the  instrument  as  and 
for  what  it  purports  on  its  face  to  be,  the 
deed  of  those  who  have  affixed  their  names 
and  seals  to  it.  And  though  there  was  no 
actual  authority  to  deliver  the  deed  at  the 
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time,  before  the  performance  of  the  condition, 
an  implied  authority  to  deliver  it,  we  think, 
should  be  held  to  have  been  given  by  the  acta 
of  the  party  signing."  Smith  v.  Peoria 
County,  59  111.  412. 

**If  the  doctrine  of  estoppel  would  not  ap- 
ply here,  might  not  the  inquiry  well  be  asked, 
to  what  state  of  facts  could  it  apply?  Here  the 
surety  who  defends  this  action  had  invested 
the  principal  with  an  apparent  authority  to 
deliver  the  bond,  and  there  was  nothing  on  the 
face  of  the  bond,  or  in  any  of  the  attending 
circumstances,  to  apprise  the  official  who  ac- 
cepted it  that  there  was  any  secret  agreement 
which  should  preclude  the  acceptance  of  the 
bond.  This  surety  alone  is  certainly  in  fault, 
as  but  for  this  unwarranted  trust  in  .  .  . 
[the  principal  obligor]  he  would  never  have 
had  it  in  his  power  to  occasion  the  loss  which 
the  obligee  of  this  bond  must  suffer  if  the 
defense  made  is  successful."  Cooper  ▼.  De- 
Mainville,  1  Colo.  App.  16,  27  Pac.  86. 

So  in  State  v.  Pepper,  31  Ind.  76,  overruling 
22  Ind.  399,  85  Am.  Dec.  430,  the  court  said : 
"This  entirely  disposes  of  the  plea  of  a  spe- 
cial agency.  The  special  agent  is  clothed 
with  the  apparent  authority  to  make  an  un- 
conditional delivery  of  the  bond,  and  the 
obligee,  uninformed  of  the  condition  imposed, 
is  authorized  to  receive  the  bond  thus  de- 
livered. Nothing  short  of  absolute  notice 
to  the  obligee,  or  circumstances  which  should 
put  him  upon  inquiry  and  therefore  imply 
notice,  can  avoid  this  rule.  It  is  not,  as 
stated  in  People  v.  Bostwick,  32  N.  Y.  445,  a 
question  of  the  power  of  the  principal  to 
deliver  the  bond  in  its  apparently  perfect 
condition,  but  simply  a  question  of  estoppel. 
The  surety  signs  an  instrument  complete  on 
its  face,  and  delivers  it  to  the  principal  to 
pass  over  to  the  obligee;  if  he  impose  any 
condition  upon  his  delivery,  he  must  rely 
upon  the  principal  to  execute  that  condition, 
for  he  has  made  him  his  agent  for  the  general 
purpose  of  a  delivery,  and  has  clothed  him 
with  the  indicia  of  such  agency.  The  obligee 
accepts  an  instrument  perfect  in  form  and 
execution,  which  comes  to  him  from  the 
person  who  should  have  possession  of  the 
instrument  for  the  purpose  of  such  delivery. 
The  entire  transaction,  so  far  as  the  obligee 
is  involved,  is  according  to  the  ordinary  and 
natural  course.  The  surety,  however,  while 
he  executes  the  instrument  and  places  it  in 
the  usual  channel  for  delivery,  departs  from 
the  ordinary  course  of  procedure  by  circum- 
scribing the  general  anthoritv  by  a  condition 
unknown  to  the  obligee.  The  condition  is 
disregarded,  a  fraud  is  accomplished,  and  he 
who  has  not  scrupled  to  trust  his  principal 
with  the  semblance  of  a  general  authority 
to  make  the  delivery  must  stand  the  hazard 
he  has  incurred." 

In  Allen  v.  Marney,  65  Ind.  398,  32  Am.  St. 
Hep.  73,  it  was  said :     **  'Tliat  one  who  signs 


a  bond,  as  surety,  upon  the  assurance  of  his 
principal  that  he  shall  also  have  other  re- 
sponsible cosureties  which  are  never  procured, 
and  the  bond  nevertheless  delivered,  is  de- 
ceived and  defrauded,  of  his  indemnity,  no  one 
can  question.  But  whether  he  shall  himself 
bear  the  loss,  or  visit  it  upon  the  obligee,  is 
quite  a  different  question.  And  it  seems  to  us, 
upon  principle,  that  where  there  is  nothing 
upon  the  face  of  the  paper,  indicating  that 
other  cosureties  were  expected  to  become  par- 
ties to  the  instrument,  and  no  fact  brought 
to  the  knowledge  of  the  obligee  before  he  ac- 
cepts the  instrument  calculated  to  put  him  on 
his  guard  in  regard  to  that  point,  and  which 
would  naturally  have  led  a  prudent  man,  in- 
terested in  the  opposite  direction,  to  have 
made  inquiry  before  accepting  the  security, 
the  fault  cannot  be  said  to  rest,  to  any  extent, 
upon  the  obligee.  And,  on  the  other  hand, 
where  the  surety  intrusts  the  bond  to  the 
principal  obligor  in  perfect  form,  with  his 
own  name  attached  as  surety,  and  nothing 
upon  the  paper  to  indicate  that  any  others 
are  expected  to  sign  the  instrument,  in  order 
to  give  it  full  validity  against  all  the  parties, 
he  makes  such  principal  his  agent,  to  deliver 
the  same  to  the  obligee,  because  such  is  the 
natural,  and  ordinary  course  of  conducting 
such  transactions.  And  if  the  principal,  un- 
der such  circumstances,  gives  any  assurance 
to  the  surety,  in  regard  to  procuring  other 
cosureties,  or  performing  any  other  conditicm 
before  he  delivers  the  bond,  and  which  he  fails 
to  perform,  the  surety  giving  confidence  to 
such  assurances  must  stand  the  hazard  of 
their  performance,  and  cannot  implicate  the 
obligee  in  any  responsibility  in  the  jnatter, 
unless  he  is  guilty  of  fraud  or  rashness  in 
accepting  the  security.  It  seems  to  have  been 
held  in  a  majority  of  the  American  cases, 
that,  in  order  to  put  the  obligee  upon  inquiry 
even,  some  indication  upon  the  face  of  the 
paper,  such  as  the  insertion  of  other  namett 
in  the  body  of  the  bond,  or  some  memorandum 
attached  to  the  signature  of  the  surety,  in- 
dicating the  condition  upon  which  he  signed, 
should  exist,  or  else  some  notice  in  pais  to 
the  obligee,  which  might  fairly  be  regarded  as 
equivalent.  And  that  without  this  the  ob- 
ligee is  not  chargeable  with  any  positive  de- 
fault; and  if  there  has  been  default  on  the 
part  of  the  obligor,  the  bond  may  be  en- 
forced.' " 

Where  the  sureties  deal  with  a  public  agent, 
however,  acting  under  specific  instructions 
contained  in  the  law,  they  are  chargeable  with 
a  knowledge  thereof.  Such  an  official  '^has  no 
authority  to  do  more  than"  to  accept  a  de- 
livery of  the  bond,  **he  is  not  empowered  to 
make  terms,  or  to  assent  to  any  conditions 
in  behalf  of  his  principal,  and  being  a  public 
officer,  the  extent  of  his  ability  is  known  to 
all  persons  dealing  with  him."  The  receipt 
of  the  bond  on  the  part  of  such  an  agent  'Ma 
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ft  mere  ministerial  act,  and  in  doing  it  he  is 
the  deputy  oP  another  ofiQcial.  "It  is,  too,  an  ' 
oflBcial  act ;  and  being  a  public  officer,  he 
cannot  in  such  a  transaction  be  agent  of  an 
individual."  Lewis  v.  Gordon  County,  70  Ga. 
486. 

Waives  of  CoNDiTibir. 

Although  a  bond  is  originally  delivered  as 
an  escrow,  yet  if  subsequently  the  sureties, 
knowing  that  the  signatures  of  others  have 
not  been  obtained,  suffer  the  principal  to  act 
under  the  bond  to  the  prejudice  of  the  ob- 
ligee, the  inference  is  authorized  that  they 
have  waived  their  demand  of  additional  sure- 
ties and  have  consented  to  be  bound  by.it  as 
it  stands,  and  this  will  operate  to  estop  then! 
from  raising  the  defense  of  conditional  de- 
livery. Lewis  V  €k>rdon  County,  70  Ga.  486; 
McNamara  v.  Jarvis,  2  La.  Ann.  591;  Canal, 
etc.  Co.  V.  Brown,  4  La.  Ann.  645;  Richard- 
son V.  Rogers,  50  How.  Pr.  (N.  Y.)  403; 
Sidney  Road  Co.  v.  Holmes,  16  U.  C.  Q.  B. 
268;  Henderson  v.  Vermilyea,  27  U.  C.  Q.  B. 
644.    See  also  Towns  v.  Kellet,  11  Ga.  286. 

The  acquiescence  by  the  obligors  in  the  re- 
tention of  a  bond  by  the  obligee  is  strong  evi- 
dence either  that  there  was  an  unconditional 
delivery  of  the  bond  to  the  latter,  or  that 
if  there  was  a  condition  attached  to  the  tak- 
ing of  a  bond  that  it  should  be  signed  by 
another  as  to  surety,  it  was  waived,  or  that 
it  was  one  only  for  the  interest  of  the  obligee 
and  to  satisfy  him,  and  not  one  which  was 
considered  as  of  importance  to  the  signers 
of  the  bond  to  be  performed  before  they  were 
willing  the  bond  should  be  delivered  and  have 
effect  as  their  bond.  Comstock  v.  Gage,  91 
HI.  328. 

Where  the  sureties  on  a  bond  claimed  that 
they  signed  it  on  the  understanding  that  an- 
other was  also  to  sign  as  a  surety,  but  it 
appeared  that  the  bond  was  executed  in  the 
presence  of  the  obligee  by  all  the  sureties  and 
delivered  to  them  by  the  sureties  without  any 
insistence  on  its  execution  by  the  other  person 
as  surety,  he  having  refused  to  sign,  as  a 
condition  of  its  becoming  operative  in  thj 
hands  of  the  obligees,  or  any  notice  to  them 
to  that  effect,  it  was  held  that  sueh  a  delivery 
might  be  deemed  a  waiver  of  any  such  con- 
dition. Van  Norman  v.  Barbeau,  54  Minn. 
388,  55  N.    W.   1112. 

Where  Obligee  Has  Notice  of  Condition. 

RUL]£  StaTTO. 

If  a  surety  signs  a  bond  on  the  express 
condition  that  it  is  not  to  be  delivered  until 
the  signatures  of  others  to  it  have  been  pro- 
cured, under  an  agreement  and  understanding 
entered  into  with  the  obligee  or  his  agent,  or 
il  the  obligee  or  his  agent  has  knowledge 


or  notice,  either  actual  or  implied,  at  the 
time  of  the  delivery  and  acceptance  of  the 
bond  of  such  a  condition,  and  the  condition  is 
not  performed,  tlie  bond  will  not  operate  to 
bind  the  surety  who  executes  it,  unless  he 
waives  the  condition.  And  parol  testimony 
to  establish  notice  or  knowledge  of  the  con* 
ditional  delivery  is  admissible. 

Englwnd. — Evans  v.  Bremridge,  2  Kay  &  J. 
174,  69  £ng.  Rep.  (Reprint)  741,  35  £ng.  L. 
&  Eq.  397,  25  L.  J.  Ch.  102,  2  Jur.  (N.  S.) 
134,  affirmed  8  De  G.  M.  &  G.  100,  44  Eng. 
Rep.  (Reprint)  327,  25  L,  J.  Ch.  334,  2  Jur. 
(N.  8.)  311,  4  W.  R.  350.  Compare  the  fol- 
lowing cases  holding  the  surety .  to  be  dis- 
charged irrespective  of  notice:  Fitzgerald  v. 
M'Cowan  [1892]  2  Ir.  R.  1 ;  Barry  v.  Moroney, 
Ir.  R.  8  C.  L.  554. 

Canada. — Huron  v.  Armstrong,  27  U.  C.  Q. 
B.  533;  Scandinavian  American  Nat.  Bank 
V.  Kneeland,  24  West.  L.  Rep.  587,  4  West. 
W.  Rep.  564,  944,  12,  Dominion  L.  Rep.  202, 
reversed  on  other  grounds  24  Manitoba  168, 
Ann.  Cas.  1917B  1177,  27  West.  L.  Rep.  346, 
8  West.  W.  Rep.  61,  6  West.  W.  Rep.  222, 
16  Dominion  L.  Rep.  565.  Compare  the  fol- 
lowing cases  holding  the  surety  to  be  dis- 
charged irrespective  of  notice:  Oxford  v. 
Gair,  15  Ont.  Rep.  362;  Huron  v.  Armstrong, 
27  U.  C.  Q.  B.  533;  Henderson  v.  Vermilyea, 
27  U.  C.  Q.  B.  544 ;  Robinson  v.  Ellis,  9  West. 
"W.  Rep.   (Sask.)  934. 

United  States. —  U.  S.  v.  Hammond,  4  Biss. 
283,  26  Fed.  Cas.  No.  15,292;  American  But- 
ton-hole, etc.  Co.  V.  Murray,  1  Fed.  Cas.  No. 
292 ;  U.  S.  V.  O'Neill,  19  Fed.  567. 

Georgia.— Crawford  v.  Foster,  6  Ga.  202,  50 
Am.  Dec.*327. 

Illinois. — Smith  v.  Peoria  County,  59  111. 
412;  People  v.  Cleaver,  74  111.  App.  210. 

Kentucky. — Garvin  v.  Mobley,  1  Bush  48; 
Whitaker  v.  Crutcher,  5  Bush  621;  Hall  v. 
Smith,  14  Bush  604;  Smith  v.  Spragins,  109 
Ky.  535,  59  S.  W.  855,  95  Am.  St.  Rep.  391, 
22  Ky.  L.  Rep.  1085. 

Michigan. — Hessell  v.  Johnson,  63  Mich. 
623,  30  N.  W.  209,  6  Am.  St.  Rep.  334. 

Minnesota. — Clarke  v.  Williams,  61  Minn. 
12,  62  N.  W.  1125;  Board  of  Education  v. 
Robinson,  81  Minn.  305,  84  N.  W.  105,  83 
Am.  St.   Rep.  374. 

Missismppi, — Goff   v.    Bankston,    35   Miss. 

518. 

Oklahom4L. — Wm.  J.  Lemp  Brewing  Co.  v. 
Secor,  21  Okla.  537,  96  Pac.  636;  Sellers  v. 
Territory,  32  Okla.  147,  121  Pac.  228. 

Pewn^ylvania. — Columbia  Ave.  Trust  Co.  v. 
King,  227  Pa.  St.  308,  76  Atl.  18. 

South  Dakota.— SUte  v.  Welbes,  12  S.  D. 
339,  81  N.  W.  629. 

Texas. — McFarlane  v.  Howell,  16  Tex.  Civ. 
App.  246,  43  S.  W.  315;  Bopp  v.  Hansford, 
18  Tex.  Civ.  App.  340,  45  S.  W.  744 ;  Catling 
v.  San  Augustine  County,  25  Tex.  Civ.  App. 
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283,  61  S.  W.  432;  Norris  v.  Cetti,  35  Tex. 
Civ.  App.  28,  79  S.  W.  641 ;  French,  etc.  Co. 
V.  Hicks,  52  Tex.  Civ.  App.  427,  114  S.  W. 
691;  Wharton  v.  Fidelity  Mut.  L.  Ins.  Co. 
166  S.  W.  639. 

Vermont, — Hardwick  Sav.  Bank,  etc.  Co.  v. 
Drenan,  71  Vt.  289,  44  Atl.  347. 

Virginia. — Nash  v.  Fugate,  32  Grat.  595,  34 
Am.  Rep.  780. 

Washington,— 'WiUisiina  v.  Hitchcock,  86 
Wash.  536,  160  Pac.  1143. 

West  Virginia. — Stuart  v.  Livesay,  4  W.  Va. 
45;  Newlin  v.  Beard,  6  W.  Va.  110.  And 
see  the  reported  case. 

The  foregoing  cases  are  digested  and  quoted 
from  at  length  infra. 

"The  decision  in  all  these  cases  is  founded 
in  part  upon  the  idea  that  the  obligee  is 
guilty  of  fraud  in  receiving  the  bond  if  he 
has  notice  that  the  delivery  is  in  violation  of 
the  agreement -of  the  parties.  Fraud  prac- 
ticed by  the  party  seelcing  the  remedy,  upon 
him  against  whom  it  is  sought,  and  in  that 
which  is  the  subject-matter  of  the  action  or 
claim,  is  universally  held  fatal  to  his  title. 
The  covin,'  said  Lord  Coke,  'doth  suffocate 
the  right.'  .  .  .  From  the  very  necessity 
of  the  case,  parol  testimony  must  often  be 
resorted  to  for  the  purpose  of  establishing 
the  fraud.  A  judgment  or  decree  may  be 
set  aside  upon  parol  proof  of  fraud  in  ob- 
taining it.  The  title  of  a  purchaser  under  the 
most  solemn  deed  may  be  defeated  by  show- 
ing he  is  a  purchaser  with  notice.  The  most 
important  transactions  of  mankind  are  found- 
ed upon  faith  in  human  testimony.  If  all 
inquiry  into  the  truth  is  prohibited  because 
men  sometimes  commit  perjury,  the  most 
flagitious  conduct  would  find  security  and 
protection  whenever  the  offending  party  has 
been  so  fortunate  or  unscrupulous  as  to  pro- 
cure written  evidence  of  his  claim.  The  rule 
which  prohibits  the  admission  of  parol  testi- 
mony to  vary  a  deed  or  other  writing  is  not 
infringed  by  the  introduction  of  evidence  re- 
lating to  the  delivery  of  the  deed.  Such  evi- 
dence does  not  tend  to  contradict  the  deed 
or  the  recitals  therein,  but  merely  to  show 
that  there  has  been  no  valid  delivery.  .  .  . 
In  such  cases,  the  oral  evidence  tends  to  prove 
independent  facts,  which,  if  established, 
avoids  the  effect  of  the  written  agreement  by 
facts  dehors  the  instrument,  but  do  not  tend 
to  contradict  or  vary  it."  Nash  v.  Fugate, 
3'2  Grat.    (Va.)   595,  34  Am.  Rep.  780. 

Illustrations  of  Rulb. 

In  Catling  v.  San  Augustine  County,  25 
Tex.  Civ.  App.  283,  61  S.  W.  432,  it  appeared 
that  a  surety  on  a  convict-hire  bond  signed 
the  bond  and  left  it  with  the  county  judge 
w^ith  the  distinct  understanding,  of  which 
the  county  judge  was  fully  informed,  that  he 
was  not  to  become  liable  thereon  and  the  bond 


was  not  to  be  considered  as  delivered  until 
it  had  been  signed  by  another  named  person. 
The  county  judge  accepted  and  approved  the 
bond  without  the  signature  of  the  other  per- 
son. It  was  held  that  the  condition  never 
having  been  fulfilled  the  instrument  was  never 
executed  and  delivered  in  such  a  manner  aa 
to  bind  the  surety,  and  could  not  be  enforced 
against  him. 

Where  the  sureties  on  a  sheriff's  bond 
signed  it  on  the  condition  that  two  others 
named  should  also  sign  it,  and  it  was  left 
in  the  hands  of  the  principal  obligor  to  pro- 
cure  those  signatures,  the  persons  acting  as 
the  agents  of  the  public  not  considering  the 
instrument  executed  until  this  was  done,  it 
was  held  that  a  delivery  of  the  bond  without 
the  additional  signatures  was  void  and  that 
parol  evidence  was  admissible  to  show  that 
the  delivery  to  the  obligor  was  in  escrow  only. 
Crawford  v.  Foster,  6  Ga.  202,  50  Am.  Dec. 
327. 

Where,  in  an  action  on  a  county  treasurer's 
bond,  it  appeared  thiit  the  defendants  had 
conditionally  executed  it,  on  an  express  prom- 
ise that  it  should  not  be  delivered,  used,  or 
become  operative  until  signed  by  some  twenty- 
five  other  persons,  and  in  violation  of  this 
assurance,  but  for  which  they  would  not  have 
signed,  the  bond  was  by  the  principal  de- 
livered to  and  accepted  by  the  obligee  with 
actual  notice  that  the  sureties  named  had 
undertaken  to  become  such  only  on  the  con- 
dition that  the  bond  was  not  to  be  delivered 
until  all  the  other  sureties,  some  of  whom 
were  designated  by  name,  had  signed,  it  was 
held  that  the  sureties  were  not  liable.  State 
V.  Welbes,  12  S.  D.  339.  81  N.  W.  629. 

In  U.  S.  V.  O'Neill,  19  Fed.  667,  it  appeared 
that  it  was  the  understanding  of  all  the  par- 
ties, that  when  a  distiller's  bond  was  signed 
by  the  two  sureties,  a  third  person,  should 
sign  it  as  a  cosurety,  and  that  the  face  of 
the  bond  indicated  that  the  third  person  was 
to  sign  as  one  of  the  sureties.  The  bond  was  so 
prepared  in  the  collector's  office  and  left  with 
him.  The  collector  had  notice  of  the  under- 
standing of  the  parties.  While  it  was  in  the 
hands  of  the  collector,  and  through  the  active 
instrumentality  of  that  officer  or  his  deputy, 
and  by  agreement  between  him  and  the  ob- 
ligor, without  the  knowledge  or  the  consent 
of  the  two  sureties,  an  erasure  was  made 
in  the  bond,  and  a  new  suretv  substituted  for 
the  onf  *vhose  name  was  originally  written 
therein,  and  '^hom  all  the  parties  originally 
expected  and  understood  would  sign  it  as  a 
cosurety.  On  this  state  of  facts,  the  court 
concluded  that  the  bond  was  not  an  obligation 
binding  on  the  sureties  who  had  signed  it. 

In  People  v.  Cleaver,  74  111.  App.  210,  a 
proceeding  by  scire  facias  on  a  forfeited 
recognizance  taken  by  a  justice  of  the  peace 
in  a  criminal  prosecution,  the  defendant 
pleaded  that  he  signed  the  recognizance  in 
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question  with  the  express  understanding  and 
agreement  between  himself,  his  cosureties, 
and  the  justice  of  the  peace,  that  the  recog- 
nizance should  not  be  accepted  or  approved  by 
the  justice,  nor  be  held  or  used  in  any  man- 
ner to  bind  the  defendant,  until  signed  by 
another,  whose  name  was  inserted  therein  as 
an  obligor,  but  who  in^fact  never  signed  the 
bond.  It  was  held  that  the  plea  presented  a 
defense  to  the  scire  facias. 

Where,  after  a  bond  has  been  signed,  sealed 
and  delivered  to  the  obligee,  and  accepted  by 
him  as  the  bond  of  the  principal  alone,  he  re- 
turns it  to  the  principal  obligor,  with  a  re- 
quest or  direction  that  he  procure  other  signers 
thereto,  the  principal  is  for  that  purpose  con- 
stituted the  agent  of  the  obligee,  as  much  as 
if  he  were  a  stranger,  or  no  party  to  the 
instrument;  and  any  delivery  on  condition  of 
another's  signing  made  to  the  agent  by  a 
party  who  signs  the  bond,  when  thus  present- 
ed to  him  by  the  agent,  at' the  request  of  the 
obligee,  will  bind  the  obligee,  and  the  instru- 
ment cannot  take  effect  until  the  condition  is 
performed,  because  notice  to  the  agent,  under 
such  circumstances,  is  notice  to  the  obligee. 
And  if  the  obligee  attempts  to  recover  on  the 
bond,  the  party  who  made  the  conditional  de- 
livery to  the  agent  has  the  right  to  defend  by 
pleading  non  est  factum,  and  proving  by  the 
agent  himself  the  agency,  and  the  conditional 
delivery.    Newlin  v.  Beard,  6  W.  Va.  HO 

In  Norris  v.  Cette,  35  Tex.  Civ.  App.  28, 
79  S.  W.  641,  the  evidence  showed  that  at  the 
time  he  signed  the  bond  a  surety  instructed 
the  obligor  and  the  agent  of  the  obligee  that 
the  bond  was  not  to  be  delivered  or  used  until 
a  named  person  signed  it  as  surety,  which  was 
never  done.  The  bond  was  delivered  to  the 
obligee  in  violation  of  the  surety's  instruction, 
the  agent  of  the  obligee  knowing  at  the  time 
of  that  instruction.  The  evidence  further 
showed  that  the  other  suretv  on  the  bond 
was  present  at  the  time  and  heard  the  first 
surety's  instructions,  and  understood  that 
the  person  named  was  to  sign  the  bond.  It 
was  held  that  under  these  facts  the  first  surety 
was  to  be  regarded  as  the  spokesman  for  the 
second  in  the  matter  and  that  the  condition 
imposed  by  him  was  such  that  the  instrument 
constituted  an  escrow  until  properly  signed 
by  the  designated  person,  and  that  the  sign- 
ing by  the  second  surety  was  on  the  same 
condition.  It  was  "therefore  held  that  no  lia- 
bility attached  to  any  of  the  sureties  signing 
it.  See  also  Pawling  v.  U.  S.  4  Cranch  219, 
2  U.  S.  (L.  ed.)  801,  wherein,  on  the  issue  of 
spokesmanship,  the  court  said:  ''Some  dis- 
tinction was  taken  at  the  bar  between  the  case 
of  Todd  and  that  of  the  other  defendants.  But 
the  court  is  of  opinion  that  no  such  distinc- 
tion exists.  The  other  defendants  said  noth- 
ing. They  dtd  not  even  acknowledge  their 
signatures.  Todd  holding  the  instrument  in 
his  hands,  called  upon  the  witness  to  take 


notice  that  *we'  (in  the  plural)  'acknowledge 
this  instrument,  but  others  are  to  sign  it.' 
The  two  other  obligors  being  present,  and 
making  no  other  acknowledgment,  are  clearly 
to  be  considered  as  speaking  through  Todd, 
and  executing  the  bond  on  the  terms  on  which 
he  executed  it.  Their  condition,  then,  is  the 
same.  It  is  either  an  escrow  or  a  writing 
obligatory  with  respect  to  all  of  them." 

A  conditional  delivery  of  a  bond  to  a  clerk 
who  is  authorized  to  receive  it,  the  condition 
being  that  another  named  person  is  to  sign 
as  a  cosurety,  is  not  necessarily  a  delivery  to. 
the  obligee,  and  consequently  the  bond  may 
be  delivered  as  an  escrow  merelv,  and  is  not 
binding  on  the  surety  until  it  is  signed  by  the 
other  person.  Carswell  v.  Rennick,  7  J.  J. 
Marsh.  (Ky.)  281;  Whitaker  v.  Outcher, 
6  Bush  (Ky.)  621;  Smith  v.  Spragins,  109 
Ky.  635,  59"  S.  W  855,  95  Am.  St.  Rep.  391, 
22  Ky.  L.  Rep.  1085. 

So,  where  it  was  averred  that  a  replevin 
bond  was  signed  by  a  surety  in  the  presence 
of  and  delivered  to  the  deputy  sheriff  as  an 
escrow  on  condition  that  the  deputy  was  not 
to  return  or  deliver  the  bond  until  it  had  been 
signed  by  another,  of  which  agreement  the 
deputy  was  aware,  but  the  bond  was  returned 
and  delivered  by  him  in  violation  of  this 
agreement,  it  was  held  that  the  deputy  sher- 
iff was  the  officer  authorized  to  accept  the 
bond,  and  that  under  the  averments  of  the 
petition  he  did  not  accept  it  without  infor- 
mation to  him  of  the  alleged  agreement. 
Smith  V.  Sj)ragins,  109  Ky.  535,  59  S.  W. 
855,  95  Am  St.  Rep  391,  22  Ky.  L.  Rep. 
1085. 

It  has  been  held  that  when  the  principal  in 
a  bond  has  proposed  certain  names  as  his 
sureties,  and  these  have  been  approved  by 
the  court,  each  of  the  sureties  has  both  the 
legal  and  moral  right  to  expect  and  rely  on 
the  officers  to  see  that  each  approved  party 
shall  sign  it,  and  not  to  regard  it  as  an  exe- 
cuted and  delivered  obligation  until  so  per- 
fected. The  sureties  who  sign  the  bond  are 
under  neither  a  legal  nor  moral  duty  to  see 
that  all  the  approved  parties  sign  it.  They 
have  a  right  to  rely  on  the  legal  discharge  of 
official  duty  by  those  whose  duty  it  is  to 
have  a  proper  bond  executed,  and  where  the 
bond  is  not  executed  by  all,  those  signing  are 
released.  Fletcher  v.  Leight,  4  Bush  (Ky.) 
303;  Blanton  v.  Com.  91  Va.  1,  20  S.  E.  884. 
In  the  case  last  cited,  the  court  said:  "Upon 
the  record  adduced,  the  parties  must  stand  or 
fall;  and  that  record  shows  the  acceptance  by 
the  court  charged  with  the  duty  of  seeing  to 
its  execution,  of  the  bond  with  the  signatures 
of  eight  sureties  thereto,  while  the  bond  pro- 
duced presents  signatures  of  but  seven.  On 
principle  and  authority,  those  sureties  had  a 
right  to  expect  and  to  require  that  every 
name  presented  and  accepted  should  appear 
upon  the  bond.    The  commonwealth,  through 
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its  officers,  liad  notice,  as  appears  on  the  face 
of  the  record,  of  the  names  agreed  to  be 
taken.  It  was  the  duty  of  her  officers  to  see 
to  it  that  the  bond  agreed  to  by  the. parties 
should  be  executed,  and  none  other,  ai^d  these 
defendants  had  a  right,  as  was  said  in  4th 
Bush — a  right,  in  morals  and  in  law — to  rely 
upon  the  due  performance  by  the  agents  and 
officers  of  the  state  of  the  duties  with  which 
they  were  charged  by  law." 

Likewise,  where  the  names  of  two  sureties 
are  signed  to  a  sheriff's  bond  without  author- 
ity, under  the  rule  that  each  surety  has  the 
right  to  rely  on  the  vigilance  of  the  court 
judge,  who  must   approve   the  bond  to  the 
extent  at  least  of  his  knowing  that  the  sig- 
natures of  their  cosureties  are  genuine,  all  the 
sureties  are  released.    English  v.  Dycus,  5  S. 
W.  44,  8  Ky.  L.  Rep.  331,  9  Ky.  L.  Rep.  188. 
In  Deering  v.  Shumpik,  67  Minn.  348,  69 
N.  W.  1088,  an  action  on  the  bond  of  a  col- 
lector employed  by  the  plaintiff,  the  defense 
was  that  the  bond  was  signed   by  the  de- 
fendant under  an  agreement  with  the  plaintiff 
that  it  should  not  take  effect  or  be  considered 
as  executed  or  delivered  until  a  named  person 
also  signed  and  executed  it  as  a  surety,  which, 
however,  he  never  did.    The  evidence  tended 
to  prove  that  the  bond  was  prepared  and  pre- 
sented   to    the    defendant    by   a    bookkeeper 
of  the  plaintiff  and  signed  by  him  on   the 
above  condition,  which  he  stated  to  the  book- 
keeper.   Later  he  was  informed  by  telephone 
by  a  member  of  the  plaintiff  company  that 
the  bond  was  ready  for  him  to  acknowledge, 
having  been   signed  by  both  the  designated 
surety    and    the    principal.      The    defendant 
thereupon  went  to   the  plaintiff*s  office  and 
signed  an  affidavit  attached  to  the  bond  and 
acknowledged  the  execution  of  the  bond,  with- 
out seeing  his  former  signature  (as  the  bond 
'  was  folded  so  as  to  conceal  the  same),  and 
supposed  at  the  time  that  it  had  in  the  mean- 
time been  signed  by  the  designated  person 
as  cosurety.     The  evidence  also  showed  that 
the  bookkeeper   had   presented  the  bond   to 
the  latter  for  signature  before  he  had  pre- 
sented it  to  the  defendant,  and  that  after  the 
defendant  had  signed  it,  it  was  again  pre- 
sented to  him  for  signature  before  the  de- 
fendant   acknowledged    it,    but    that   he    al- 
ways refused  to  and  never  did  sign  it.     It 
was   held   that   this   evidence   although   con- 
tradicted in  part  by  the  evidence  in  behalf  of 
the  plaintiff,  was  sufficient  to  sustain  a  ver- 
dict for  the  defendant  surety. 

Imputation  of  Notice  from  Circum.' 

stances. 

Failure  of  Person  Named  to  Sign. 

Rule  Stated. 

It  is  generfilly  held  that  where  a  bond  con- 
tains in  its  body  the  name  or  names  of  others 


as  sureties  than  those  who  have  signed  it, 
this  fact  is  sufficient  to  put  the  obligee  on 
inquiry  and  to  charge  him  with  notice  that 
the  sureties  who  have  signed  may  have  done 
so  only  on  the  condition  that  all  the  others  ^ 
who  are  named  should  likewise  sign.  Allen 
V.  Marney,  65  Ind.  398,  32  Am.  Rep.  73; 
Markland  Min.  etc.  Co.  v.  Kimmel,  87  Ind. 
560 ;  Davis  v.  O'Bryaht,  23  Ind.  App.  376,  55 
N.  E.  261;  Hall  v.  Smith,  14  Bush  (Ky.) 
604;  Slaughter  v.  Hampton,  90  S.  W.  981, 
28  Ky.  L.  Rep.  904;  Harris  v.  Regester,  70 
Md.  109,  16  Atl.  386;  Chandler  v.  Temple, 
4  Cush.  (Mass.)  285;  Hessell  v.  Johnson, 
63  Mich.  623,  30  N.  W.  209,  6  Am.  St.  Rep. 
334;  People  v.  Sharp,  133  Mich.  378,  94  N. 
VV.  1074,  10  Detroit  Leg.  N.  217;  Butte  ▼. 
Cook,  29  Mont.  88,  74  Pac.  67;  Mullen  v. 
Morris,  43  Neb.  596,  62  N.  W.  74;  Middle- 
boro  Nat.  Bank  v.  Richards,  55  Neb.  682,  76 
N.  W.  528;  Morton  v.  Harvey,  57  Neb.  304, 
77  N.  W.  808;  State  v.  Robinson,  6  Ohio  Dec. 
(Reprint)  930,  8  Am.  L.  Rec.  723;  Sullivan 
County  V.  Ruth,  106  Tenn.  5,  93  S.  W.  138; 
French,  etc.  Co.  v.  Hicks,  52  Tex.  Civ.  App. 
427,  114  S.  W:  691;  Fletcher  v.  Austin,  11 
Vt.  447,  34  Am.  Dec.  698;  Ward  v.  Chum, 
18  Grat.  (Va.)  801,  98  Am.  Dec.  749;  Wil- 
liams V.  Hitchcock,  86  Wash.  536,  150  Pac. 
1143.  See  also  Dair  v.  U.  S.  16  Wall.  1, 
21  U.  S.  (L.  ed.)  491,  affirming  4  Biss.  280, 
25  Fed.  Cas.  No.  14,913;  Husak  v.  Clifford, 
179  Ind.  173,  100  N.  E.  466;  Baker  County 
V.  Huntington,  46  Ore.  275,  79  Pac.  187,  47 
Ore.  328,  83  Pac.  532. 

In  Ward  v.  Churn,  18  Grat.  (Va.)  801, 
98  Am.  Dec.  749,  the  court  said:  "The  face 
of  such  a  paper  puts  the  obligee  on  his  guard. 
He  ought  to  inquire  when  such  a  paper  is 
offered  to  him,  and  to  satisfy  himself  that 
the  original  intention  of  the  parties,  as  in- 
dicated on  the  face  of  it,  has  been  re- 
linquished. If  he  fails  to  make  such  inquiry, 
and  accepts  the  paper  from  the  principal 
obligor,  or  from  anyone  of  the  co-obligors, 
he  has  no  rig«it  to  complain  if  he  is  met  by  a 
plea,  from  another  of  the  obligors,  that  he 
signed  and  delivered  the  paper  upon  the  con- 
dition indicated  on  its  face.  There  is  all  the 
more  reason  for  such  inquiry  when  the  paper 
is  presented  by  the  principal  obligor,  for  he 
has  a  manil^st  interest  to  deliver  the  paper 
without  the  other  names,  which  he  may  not 
be  able  to  obtain.  A  (y)ntrary  rule  would 
put  it  in  the  power  of  a  principal  obligor, 
or  one  of  the  obligors  who  may  be  disposed 
to  favor  him,  to  commit  the  grossest  frauds 
upon  the  other  obligors.  It  would  make  it 
necessary,  in  every  case,  to  employ  a  third 
person  to  obtain  the  signatures,  or  for  all  the 
obligors  to  execute  the  papers  at  one  and  the 
same  time.  The  principle  which  is  often 
stated,  that  when  one  of  two  innocent  per- 
sons must  suffer  by  the  act  of  a  third,  the 
one  who  has  put  it  in  the  power  of  such  third 
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person  to  occasion  the  loss,  ought  to  bear 
it,  has  no  just  application  to  such  a  case, 
because,  if  there  be  no  other  reason,  the 
obligee  is  put  upon  his  guard  by  the  face 
of  the  paper." 

Illustrations  of  Rule, 

• 

Where  a  bond  was  delivered  to  the  obligee 
with  the  names  of  two  sureties  who  did  not 
sign  written  in  the  body  of  the  bond,  it  was 
held  that  this  condition  of  the  instrument 
alone  was  sufficient  to  put  those  whose  duty 
it  was  to  accept  it  on  inquiry  as  to  the 
manner  of  its  execution;  that  was  in  law 
notice  to  them  of  any  agreement  existing 
between  the  principal  obligor  and  the  sureties 
who  signed,  as  to  the  conditional  liability  of 
the  latter.  State  v.  Bobinson,  6  Ohio  Dec. 
(Reprint)  930,  8  Am.  L.  Rec.  723. 

Where  a  bond  furnished  for  execution  by 
the  obligee  contained  on  its  face  a  stipula- 
tion that  it  was  not  to  be  operative  until 
the  obligor  had  furnished  three  satisfactory 
sureties,  and  it  was  delivered  with  only  two 
sureties  to  it,  it  was  held  that  the  obligee 
had  notice  of  the  condition  in  which  the 
sureties  signed,  that  he  could  not  waive  the 
stipulation,  and  that  he  had  no  right  to  as- 
sume that  the  two  sureties  had  attached  their 
signatures  without  any  condition,  and  that 
they  were  not  bound  thereby.  French,  etc. 
Co.  v.  Hicks,  52  Tex.  Civ.  App.  427,  114  S. 
W.  691. 

Where  a  bond  on  its  face  showed  that  it 
was  to  be  signed  by  another,  and  a  blank 
space  was  left  for  his  signature,  while  his 
name  was  inserted  in  the  body  of  the  bond, 
but  it  was  delivered  to  andT  accepted  by  the 
obligee  without  his  having  executed  it,  it 
was  held  that  the  bond  never  took  effect  and 
no  recovery  could  be  had  against  the  sureties 
on  it.  Sullivan  County  v.  Ruth,  106  Tenn. 
85,  59  S.  W.  138. 

Where  a  contractor's  bond  was  delivered 
to  the  city,  showing  on  its  face  that  it  was 
incomplete,  in  that  one  of  the  persons  named 
as  surety  in  the  body  of  the  bond  had  not 
signed  it,  it  was  held  that  this  fact  was 
sufficient  to  have  it  put  on  inquiry,  and  that 
it  was  the  duty  of  the  city  officials  to  have 
inquired  concerning  the  completeness  of  the 
bond,  and  for  their  failure  the  city  must  lose, 
«f  its  own  fault.  Butte  v.  Cook,  29  Mont. 
888,  74  Pac.  67. 

In  Slaughter  v.  Hampton,  90  S.  W.  981, 
28  Ky.  L.  Rep.  904,  it  appeared  that  on  a 
bond,  as  presented  to  a  surety  by  the  prin- 
cipal, a  part  of  a  line  had  been  left  blank 
for  the  insertion  of  others'  names  as  ob- 
ligors therein,  and  the  surety  filled  in  the 
blank  space  with  the  names  of  two  persona 
and  then  signed  his  own  name,,  all  in  red 
ink,  and  informed  the  principal  that  it  was 
not  to  be  delivered  to  the  obligee  unless  the 


signatures  of  the  other  parties  named  as 
obligors  were  appended  to  the  bond.  It  was 
held  that  on  the  delivery  of  the  bond  by  the 
principal  to  the  obligee  without  the  signa- 
tures, the  surety  was  released.  The  court 
held  that  the  insertion  of  the  names  in  red 
ink  was  calculated  to  call  his  attention  there- 
to and  was  notice  to  him  that  the  defendant 
surety  would  nqt  be  bound  on  the  bond,  un- 
less they  became,  his  cosureties.' 

In  People  v.  Sharp,  133  Mich.  378,  94  N. 
W.  1074,  10  Detroit  Leg.  N.  217,  in  denying 
the  contention '  that  it  was  incompetent  for 
the  sureties  on  a  contractor's  bond  to  testify 
as  to  the  conversations  at  the  time  the  bond 
was  signed  to  the  effect  that  the  bond  was 
not  to  be  used  unless  another  signed  it,  the 
court  said:  "It  is  correct  to  sav  that  such  a 
stateihent  by  the  principal  would  not  have 
constituted  a  defense,  unless  known  to  the 
public  authorities  whose  duty  it  was  to  ac- 
cept the  bond,  if  Kurtz's  name  had  not  ap- 
peared in  the  body  of  the  bond;  but,  when 
supplemented  as  it  was  by  constructive  no- 
tice to  the  city  council  by  the  insertion  of  the 
name  of  Kurtz  as  cosurety,  it  was  competent 
not  only  as  a  part  of  the  res  gestae,  but  as  de- 
fining the  obligation  which  by  the  delivery 
of  the  incomplete  instrument  the  sureties 
were  willing  to  undertake." 

In  Chandler  v.  Temple,  4  Cush.  (Mass.) 
285,  an  action  on  a  contract  in  two  parts 
under  seal,  it  appeared  that  the  pajrt  thereof 
held  by  the  plaintiffs  bore  the  names  of 
two  persons  as  obligors,  who  had  not  ex- 
ecuted it,  showing  it  to  be  imperfect  and  in- 
complete on  the  face  of  it,  until  something 
further  had  been  done.  By  evidence  aliunde, 
it  was  shown  that  it  was  not  intended  to  be 
the  deed  of  the  defendants,  till  it  was  executed 
by  the  other  persons  named,  and  the  counter- 
part delivered  in  exchange.  The  court  held 
that  the  evidence  showed  no  sufficient  legal 
delivery  of  the  instrument  to  make  it  the 
deed  of  the  defendants. 

In  McKinley  v.  Snyder,  65  Ind.  143,  it  was 
held  that  an  undertaking  that  "we,"  naming 
the  replevin  bail,  "hereby  acknowledge  our- 
selves replevin  bail  for  the  stay  of  execution," 
which  was  signed  by  one  of  the  persons  named, 
to  become  operative  when  signed  by  the  other, 
never  became  operative,  inasmuch  as  it  was 
never  signed  by  the  other. 

In  Cincinnati  v.  Scott,  1  Ohio  Dec.  (Re- 
print) 219  note,  4  West.  L.  J.  528,  it  was 
held  that  where  a  bond  was  given  for  the 
faithful  performance  of  official  duty,  and  only 
a  part  of  those  named  as  obligors  in  the 
beginning  signed  the  bond,  in  the  absence 
of  knowledge  or  assent  by  those  who  did  sign, 
they  were  discharged. 

Limitations  of  Rule. 

The  rule  that  notice  that  a  bond  has  been 
conditionally  signed  by  a  surety  may  be  im- 
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puted  to  the  obligee  from  the  fftct  that  per- 
sona named  in  the  body  of  the  bond  have  not 
signed  i6  not  applicable  to  an  obligee  who  is 
not  charged  w^th  notice  of  the  contents  of  the 
bond.  Williams  v.  Hitchcock,  86  Wash.  636, 
150  Pac.  1143,  wherein  the  omission  of  a 
signature  on  a  receiver's  bond  was  held  not 
to  be  notice  to  a  creditor. 

So  the  rule  does  not  apply  where  there 
is  in  fact  no  agreement  t^at  all  the  per* 
sons  named  as  sureties  in  the  bond  shall  sign 
it.  Young  V.  Union  Sav.  Bank,  23  Wash. 
360,  63  Pac.  247.  See  also  Aishkum  v.  Lake, 
12  III.  App.  25;  Reed  v.  McGregor,  62  Minn. 
94,  64  N.  W.  88;  State  v.  Lewis,  73  N.  C. 
138,  21  Am.  Rep.  461. 

In  State  v.  Gregory,  119  Ind.  503,  22  N.  E. 
1,  it  appeared  that  the  defendants  were  re- 
quested by  the  administrator  to  execute  a 
bond  as  his  sureties  jointly  with  his  brothers. 
They  went  to  the  clerk's  offige,  and  found  the 
bond  filled  out  and  containing  the  name  of  the 
principal  and  his  two  brothers,  together  with 
the  names  of  the  defendants,  written .  in 
the  body  thereof  as  obligors.  Without  making 
any  inquiries  of  the  clerk,  or  explanations  to 
him,  they  executed  the  bond  with  the  ex- 
pectation that  the  brothers  would  also  ex- 
ecute it,  and  left  it  with  the  clerk.  It  was 
held  that  they  were  liable  on  the  bond,  the 
court  declaring  that  the  most  that  could  be 
said  as  to  the  arrangement  made  when  the 
defendants  consented  to  execute  the  bond, 
was  that  ihe  administrator  asked  them  to  join 
his  brothers  in  the  bond  as  his  sureties  and 
that  they  consented  so  to  do,  and  executed 
the  bond,  coupling  with  it  no  condition  that 
their  liability  was  to  depend  on  the  execution 
thereof  by  the  brothers. 

The  fact  that  the  obligee  had  a  rule  re- 
quiring two  or  more  sureties  on  a  bond,  and 
that  notice  to  this  effect  was  inserted  in  the 
face  of  the  bond  itself,  has  been  held  not  to 
relieve  a  sole  surety  on  the  bond,  since  the 
obligee  had  the  right  to  waive  that  require- 
ment, and  accept  a  bond  with  one  surety 
therein,  especially  when  there  was  no  evidence 
that  that  surety  relied  on  the  notice  or 
claimed  that  the  procuring  of  one  other  surety 
was  a  condition  on  which  he  signed  the  bond. 
Wharton  v.  Fidelity  Mut.  L.  Ins.  Co.  (Tex.) 
156  S.  W.  539. 

It  has  been  held  that  the  fact  that  a  bond 
in  the  hands  of  an  obligee  indicates  on  its 
face  that  it  was  intended  that  others  should 
execute  it  as  sureties  besides  those  who  did 
execute  it,  is  not  sufficient  of  itself  to  raise 
a  presumption  that  it  was  delivered  on  a  con- 
dition that  the  parties  who  executed  it  should 
not  be  bound  until  it  should  be  executed  by 
the  other  parties  named,  but  is  merely  evi- 
dence tending  to  show  notice  to  the  obligee. 
Riley  v.  Johnson,  10  Ga.  414;  Towns  v.  Kel- 
lett,  11  Ga.  286;  Husak  v.  Clifford,  179  Ind. 


173, 100  N.  E.  466;  Johnson  v.  Weatherwax,  9 
Kan.  75;  Ward  v.  Chum,  18  Grat.  (Va.) 
801,  98  Am.  Dec.  749;  TurnbuU  v.  Mann,  99 
Va.  41,  37  S.  E.  288.  The  face  of  the  paper 
in  such  a  case  affords  evidence  of  the  most 
satisfactory  character,  of  an  original  inten- 
tion or  expectation  that  it  was  to  be  executed 
by  all  the  pai'ties  named  in  it.  The  original  in- 
tention, however,  may  not  have  been  adhered 
to.  A  party  who  has  executed  the  paper 
may  waive  its  execution  by  some  or  all  of  the 
other  parties.  So  where  the  instrument,  fully 
executed  as  to  one  or  more  of  the  parties, 
is  found  in  the  hands  of  the  obligee,  it  should 
be  presumed,  in  the  absence  of  all  other  evi- 
dence on  the  subject,  that  it  was  duly  deliv- 
ered as  the  deed  of  those  who  had  executed 
it.    Ward  v.  Churn,  supra. 

''Nor  is  it  to  be  understood  that  the  mere 
fact  that  all  whose  names  are  written  in  the 
body  of  the  bond  have  not  signed  it  of  itself 
renders  the  bond  void  as  to  those  who  have 
signed  as  sureties.  No  presumption  of  a 
conditional  delivery  arises  from  such  a  con- 
dition of  a  bond.  Those  signing  may  have 
been  willing  to  be  bound  without  the  others. 
The  rules  apply  to  cases  only  where  the 
sureties  who  have  signed  have  actually  an- 
nexed conditions  which  could  be  discovered 
by  the  obligee  by  inquiry.  If  none  have 
been  imposed,  inquiry,  of  course,  would  dis- 
close none."  Husak  v.  Clifford,  179  Ind.  173, 
100  N.  E.  466. 

It  has  accordingly  been  held  that  where 
an  instrument  which  shows  on  its  face  that 
it  was  to  be  executed  by  other  persons  as 
sureties  besides  those  who  have  executed  it, 
is  found  in  the  hands  of  the  obligee,  it  will 
be  presumed,  in*  the  absence  of 'evidence,  to 
have  been  duly  delivered  as  the  deed  of  those 
whose  names  are  signed  to  it.  Towns  v. 
Kellett,  11  Ga.  286;  Johnson  v.  Weatherwax, 
0  Kan.  75 ;  Blume  v.  Bowman,  24  N.  C.  338 ; 
State  V.  Lewis,  73  N.  C.  138,  21  Am.'  Rep. 
461;  Keyser  v.  Keen,  17  Pa.  St.  327;  Grim 
V.  Jackson  Tp.  51  Pa.  St.  219;  In  re  Gleeson, 
192  Pa.  St.  279,  43  Atl.  1032,  73  Am.  St.  Rep. 
808.  192  Pa.  St.  286,  43  Atl.  1101 ;  Columbia 
Ave.  Trust  Co.  v.  King,  227  Pa.  St.  308,  7G 
Atl.  18;  Cox  V.  lliomas,  9  Grat.  (Va.)  312; 
Ward  V.  Churn,  18  Grat.  (Va.)  801,  98  Am. 
Dec.  749;  TurnbuU  v.  Mann,  99  Va.  41,  37 
S.  E.  288.  See  also  Loew  v.  Stocker,  68  Pa. 
St.  226. 

In  Keyser  v.  Keen,  17  Pa.  St  327,  the  court 
said:  "This  bond  was  prepared  for  six  ob- 
ligors, and  is  executed  by  only  five. of  them; 
yet  we  cannot,  therefore,  infer  that  it  is 
incomplete  and  not  binding  on  those  who  did 
execute  it.  It  contains  an  admission  that  ex- 
cludes such  an  inference,  even  if  it  were  not 
excluded  by  the  evidence  of  delivery.  The  bond 
declares  that  the  plaintiff  below  had  become 
surety  for  another  person,  on  the  promise  of 
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the  six  persons  named  in  it,  that  they  would 
indemnify  him.  This  is  an  admission  by  the 
^Ye  who  executed  the  bond,  that  they  were 
jointly  bound  to  indemnify  the  plaintiff;  and 
though  they  allege  that  another  person  agreed 
to  become  bound  with  them,  yet,  when  we  find 
their  bond  in  the  hands  of  the  plaintiff,  it  is 
impossible  to  imply  that  it  was  not  intended 
to  bind  them  to  their  admitted  duty.  The 
refusal  of  one  of  the  six  to  join  the  bond  did 
not  discharge  the  others  from  their  promise. 
And  when  the  five  perform  their  promise 
by  delivering  tfygtir  bond,  it  would  be  very 
wrong  to  declare  the  bond  to  be  mere  waste 
paper  in  the  hands  of  the  obligee.  This  would 
be  a  most  empty  performance." 

In  Towns  v.  Kellett,  11  Ga.  286,  it  was  held 
that  the  insertion  of  the  name  of  a  person 
in  the  body  of  a  bond,  and  the  leaving  of  a 
seal  for  his  name  before  the  other  obligors 
executed  it,  was  no  evidence,  per  se,  that  they 
had  executed  it  on  condition  that  the  person 
so  named  should  also  execute  it,  where  it 
was  found  in  the  possession  of  the  obligee 
and  purported  to  have  been  sealed  and  de- 
livered in  the  presence  of  the  obligee's  agents, 
who  were  appointed  by  law  to  take  the  bond. 
In  Johnson  v.  Weatherwax,  9  Kan.  75,  an 
action  on  a  forthcoming  bond  .in  attachment, 
it  appeared 'that  in  the  body  of  the  bond  two 
persons  were  named  as  surety.  One  of  them 
claimed  that  he  signed  it  only  on  condition 
that  the  other  person  named  should  sign  as 
cosurety,  but  the  latter  never  did  so.  The 
bond  was  signed  by  the  principal  and  the 
one  surety  in  the  presence  of  the  obligee,  who 
testified  that  the  surety  executed  it  absolute- 
ly, and  without  any  agreement  or  stipulation 
whatever.  It  was  held  that  the  presence 
of  the  name  of  another  in  the  body  of  the 
instrument  did  not  raise  any  presumption 
that  the  bond  was  not  to  be  binding  on 
either  until  signed  by  the  other. 

In  Kiley  v.  Johnson,  10  Ga.  414,  the  evi- 
dence showed  that  the  co-obligors  on  an  ap- 
peal bond  who  had  signed  on  condition  that 
another  person  should  also  sign  would  not 
suffer  his  name  to  be  stricken  from  the  body 
of  the  bond,  but  gave  ''the  clerk  to  under- 
stand that  he  was  to  sign  also,"  but  no  such 
stipulation   had  been  made  when   they  sub- 
scribed their  names,  nor  was  any  such,  pre- 
vious understanding  pretended  or  proven.    It 
was  held  that  none  could  fairly  be  implied 
unless  the  court  was  prepared  to  hold  that  the 
bare  fact  that  the  third  person's  name  was 
mentioned  in  the  body  of  the  bond,  was  con- 
clusive as  to  the  existence  of  the  agreement. 
In  Rhode  v.  McLean,  101  111.  467,  it  was 
urged   by   the   defendants    that    the    obligee 
was  chargeable  with  notice  of  the  condition 
on  which  the  sureties  signed  an  apfjeal  bond, 
from  the  fact  that  in  the  copy  of  the  bond  read 
in  evidence  by  the  plaintiff,  the  name  of  a 


party  who  did  not  sign  the  bond  was  inserted 
in  it  with  the  names  of  the  parties  who  did 
sign  it.  It  was  insisted  that  this  was  a  sus- 
picious circumstance  appearing  on  the  face 
of  the  bond,  indicating  that  it  should  have 
been  signed  by  other  parties  before  being 
filed  in  the  clerk's  office,  and  that  this  should 
have  put  the  obligee  or  clerk  on  inquiry,  which 
would  have  led  to  a  knowledge  of  the  con- 
dition offered  to  be  proved  by  the  defendants, 
on  the  theory  that  whatever  was  sufficient 
to  put  reasonable  man  on  inquiry,  amounted 
to  notice.  But  the  court  said:  "We  do  not 
think  the  evidence  shows  that  the  bond  did. 
contain  the  name  of  Ferdinand  Schmadel, 
and  hence  there  is  no  basis  of  fact  for  rais- 
ing the  question  of  notice  of  the  condition 
which  defendants  would  make.  The  so-called 
copy  read  In  evidence,  and  which  contains 
in  the  body  the  name  of  Ferdinand  Schmadel, 
was  the  copy  attached  to  the  declaration  as 
a  copy  of  the  bond  sued  on.  Tlie  suit,  as 
appears,  was  brought  under  the  misapprehen- 
sion that  Schmadel  was  one  of  the  signers  to 
the  bond,  as  it  was  brought  and  the  declara- 
tion filed  against  him  as  a  party,  together 
with  the  present  defendants,  hence  his  name 
appearing  in  the  copy  of  the  bond  attached 
to  the  declaration.  In  the  progress  of  the 
cause,  and  before  the  time  of  trial,  on  motion 
of  the  plaintiff  the  suit  was  dismissed  as  to 
Ferdinand  Schmadel,  and  leave  was  given  by 
the  court  to  plaintiff  to  amend  the  declara- 
tion, and  the  copy  of  the  bond  filed  with  the 
declaration,  by  striking  out  the  name  of  Fer- 
dinand Schmadel.  As  that  name  does  not 
now  appear  as  signed  to  the  copy  of  the  bond 
contained  in  the  bill  of  exceptions,  plaintiff, 
evidently,  in  pursuance  of  the  leave  of  the 
court,  amended  the  copy  filed  with  the  decla- 
ration by  striking  out  the  name  of  Schmadel 
as  a  signer  to  the  bond,  and  omitted,  through 
inadvertence,  no  doubt,  to  strike  out  that 
name  also  in.  the  body  of  the  copy.  There 
was  no  evidence  that  the  copy  was  a  true 
copy  of  the  bond,  and,  under  all  circumstances, 
Sdimadel's  name  appearing,  as  it  now  does, 
in  the  body  of  the  copy  of  the  bond  shown 
in  the  bill  of  exceptions  is  of  no  significance 
as  showing  that  that  name  appeared  in  the 
body  of  the  appeal  bond  itself." 

The  mere  fact  that  there  are  seals  on  a 
bond,  to  which  no  names  are  attached,  does 
not  plainly  indicate  that  the  instrument,  on 
its  faoe,  is  incomplete,  and  is  not  of  itself 
sufficient  to  raise  a  presumption  that  others 
were  to  sign  it  besides  the  defendants.  Wil« 
Hams  V.  Springs,  29  N.  C.  384;  Nash  v. 
Fugate,  32  Grat.  (Va.)  695,  34  Am.  Rep.  780. 
In  the  case  last  cited  the  court  said:  "In 
the  case  before  us,  the  names  of  none  of  the 
contradicting  parties  are  inserted  in  the 
body  of  the  bond.  It  is  signed  by  the  prin- 
cipal obligor  and  nine  others,  claiming  to  be 
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sureties.  It  is  the  joint  and  several  obliga- 
tion of  all  executing  it.  As  to  them,  it  is  a 
complete  and  perfect  instrument.  There  ia 
nothing  in  its  form  or  language  to  indicate 
that  other  persons  were  to  sign  it  before 
it  could  take  effect  as  to  parties  who  have 
sifirned.  Does  the  fact  that  there  are  scrolls 
to  which  there  are  no  names  render  the  in- 
strument incomplete,  or  even  tend  to  show 
an  agreement  that  other  parties  were  to  sign, 
in  order  to  give  effect  to  the  bond?  It  may 
be  a  circumstance  to  be  considered,  in  connec- 
tion with  other  evidence,  showing  that  the  ob- 
ligee had  actual  knowledge  of  the  agreement, 
but  of  itself  is  not  sufficient  to  put  him 
upon  inquiry,  or  even  to  create  a  suspicion 
of  the  existence  of  such  an  agreement.  The 
scrolls  may  indicate  that,  at  the  time  the 
instrument  was  prepared,  the  obligee  re- 
quired that  number  of  securities,  or  that  the 
principal  obligor  expected  or  intended  to  pro- 
cure them.  Sometimes  the  bond  is  prepared 
by  the  obligee  himself,  and  sometimes  by  the 
principal  obligor.  Upon  a  contemplated 
loan  of  money  or  sale  of  property,  quite  often, 
as  otherwise,  the  number  of  seals  is  purely 
accidental — attached  to  the  writing  simply 
with  the  view  of  procuring  a  sufficient  number 
of  obligors  to  make  the  security  satisfactory 
to  the  obligee.  That  object  is  effected,  not 
unfrequently,  with  fewer  signatures  than 
there  are  scrolls,  and  the  obligee,  being  con- 
tent with  the  security,  accepts  the  bond  with- 
out a  suspicion  that  the  principal  obligor, 
in  delivering  it  is  violating  any  agreement 
or  transcending  his  authority.  In  the  case 
of  personal  representatives,  and  other 
fiduciaries,  as  also  commissioners  for  the 
sale  of  lands  and  the  investments  of  funds 
under  the  decrees  of  court,  this  sort  of  trans- 
actions are  of  frequent  occurrence.  Indeed, 
throughout  Virginia  the  practice  is  most 
common  among  all  business  men  of  accepting 
such  securities  without  a  suspicion  of  any 
informality  iti  them.  It  is  impossible  to 
foresee  the  inconvenience  and  misdiief  that 
will  ensue  if  the  courts  should  establish  the 
doctrine  that  the  mere  existence  of  one  or 
more  seals  upon  a  bond  without  names  opens 
the  door  to  proof  of  parol  agreements  or 
alleged  agreements  between  the  several  ob- 
ligors— principal  and  sureties — which  will 
invalidate  the  bond,  as  to  such  sureties,  in 
the  hands  of  an   innocent  holder." 

In  Williams  v.  Springs,  29  N.  C.  384,  it 
was  held  that  the  circumstance  that  there 
were  seals  affixed  to  a  bond,  without  any 
names  before  them,  was  not  sufficient  to  re- 
but the  presumption  of  delivery,  or  to  show 
that  the  defendant  sureties  intended  that  the 
covenant  should  not  be  delivered,  until  other 
persons  had   signed   it. 

The  fact  that  after  the  last  signature  in 
an  otherwise  complete  bond,  there  was  a  line 


where  another  surety  could  have  signed,  and 
the  word  "surety''  was  written  at  the  end  has 
been  held  not  to  be  sufficient  to  apprise  the 
obligee  that  the  bond  was  in  any  way  incom- 
plete, or  that  it  had  not  been  executed  by  all 
who  engaged  to  sign  it.  Crystal  Lake  1^.  ▼. 
Hill,  109  Mich.  246,  67  N.  W.  121. 

It  has  been  held  that  though  there  was  a 
blank  space  for  another  surety's  name  in  the 
body  of  a  bond,  and  the  word  "sureties"  was 
written  therein  in  the  plural,  this  was  not  suf- 
ficient notice  of  the  incompleteness  of  the 
bond,  or  that  any  surety  signing  must  have 
expected  to  have  had  one  or  more  cosureties. 
Brown  v.  Probate  Judge,  42  Mich.  501,  4  K. 
W.  195. 

Where  a  bond  to  indemnify  the  surety 
on  a  contractor's  bond  was  on  a  printed  form, 
was  a  perfect  instrument  on  Its  face,  and  had 
lines  and  spaces  for  the  signatures  of  five 
indemnitors  only,  and  the  defense  of  the 
sureties  was  that  the  bond  was  not  to  be  de- 
livered as  an  executed  agreement  until  it 
has  been  signed  by  ten  persons  as  sureties, 
it  was  held  that  the  failure  of  one  of  the 
sureties  to  sign  the  property  statement  at- 
tached to  the  bond  was  not  such  an  irregu- 
larity on  the  face  of  the  bond  as  to  constitute 
constructive  notice.  In  this  connection,  the 
court  said  that  the  statement  signed  by  the 
four  sureties  showed  that  they  had  property 
greatly  in  excess  of  the  bond,  and  in  view  of 
that  fact  the  failure  of  one  of  the  sure- 
ties to  sign  the  property  statement  was  not  a 
sufficient  defect  to  put  the  obligee  on  inquiry 
as  to  the  execution  and  delivery  of  the  bond. 
Title  Guaranty,  etc.  Co.  v.  Schmidt,  213  Fed. 
199,  129  C.  C.  A.  543. 

Failure  of  Statutory  Number  of  Sureties 

TO  Sign. 

A  statutory  bond  must  conform  substan- 
tially to  the  requirements  of  the  statute  in 
respect  to  its  penalty,  conditions,  form,  and 
number  of  sureties.  The  law  in  such  a  case 
enters  into  and  forms  a  part  of  the  contract, 
and  a  surety  may  insist  as  a  defense,  in  an 
action  on  a  bond  signed  by  but  one  surety 
under  a  statute  requiring  two  or  more  sure- 
ties, that  he  is  not  liable  therein,  the  stat- 
ute being  notice  to  all  the  parties  concerned 
that  two  sureties  were  required,  unless  the 
surety  waived  the  condition  prescribed  by  the 
statute.  Cutler  v.  Roberts,  7  Neb.  4,  29  Am. 
Rep.  371.  To  the  same  effect  see  Grimwood 
V.  Wilson,  31  Hun  (N.  Y.)  215,  66  How.  Pr. 
283;  Sharp  v.  U.  S.  4  Watts  (Pa.)  21,  28 
Am.  Dec.  676.  Thus  in  the  case  last  cited 
it  wn '.  held  that  under  the  statute  (Act  of 
Congress  of  April  19,  1816),  making  it  the 
duty  of  the  collector,  previous  to  issuing  a 
license  to  owners  of  stills,  to  take  a  bond 
from  them  with  two  or  more  sureties,  con- 
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ditioned  for  the  payment  of  the  duties,  a  bond 
with  one  surety  was  good,  the  statute  being 
directory.  The  court  said  further,  however, 
that  where  a  joint  and  several  bond  under 
the  statute  contains  the  names  of  two 
sureties,  and  is  signed  by  but  one,  his  sig- 
nature is  conditional,  and  unless  it  is 
shown  that  the  condition,  the  execution  of  the 
bond  by  the  other  surety  named  in  it,  has 
been  dispensed  with  by  him,  he  has  good 
defense  to  a  suit  on  the  bond.  Compore 
Austen  v.  Howard,  7  Taunt.  28,  2  E.  C.  L.  28, 
1  Moo.  68,  2  E.  C.  L.  327,  wherein  it  was 
held  that  under  a  statute  (11  Geo.  L.  G.  19, 
D  23)  providing  that  sheriffs  **may  and  shall 
take"  a  replevin  bond  with  "two  responsible 
sureties,"  it  was  no  defense  that  the  bond 
purported  to  have  been  entered  into  by  two 
sureties,  but  was  executed  only  by  the  de- 
fendant as  surety. 

That  the  surety  did  not  expect  another 
surety  to  sign  with  him,  but  voluntarily  be- 
came sole  surety  is  in  such  a  case  a  waiver 
of  additional  sureties  on  the  bond,  especially 
where  he  admits  his  liability  under  the 
bond.  Gray  v.  Norfolk  School  Dist.  35  Neb. 
438,  53  N.  W.  377. 

In  Bigelow  v.  Gomegys,  6  Ohio  St.  256,  it 
was  held  that  a  replevin  bond  which  the  stat- 
ute in  force  at  the  time  required  to  be  given 
with  two  or  more  sureties,  was  not  void  be- 
cause actually  signed  and  delivered  by  one 
surety  only.  *  i 

The  bond  of  the  treasurer  of  a  benevolent 
corporation  executed  with  two  sureties,  is 
not  absolutely  void  as  against  the  obligors 
under  a  by-law  requiring  three  sureties  to 
the  bond.  Dalton  v.  Miami  Tribe'  No.  1, 
etc.  5  Ohio  Dec  (Reprint)  42,  2  Am.  L.  Rec. 
329. 

EBAsuiffl  OF  Namb  or  GosuBvrr. 

A  line  of  cases  akin  to  the  rule  as  to  the 
failure  of  a  person  named  in  a  bond  as  a 
surety  to  sign,  is  found  where  there  has  been 
an  erasure  of  a  co-obliger's  name  in  the  body 
of  a  bond.  This  is  held  to  be  sufficient  to 
put  a  prudent  man  on  his  guard  and  to  carry 
notice  to  the  obligee  that  the  signing  by  the 
sureties  who  did  so  may  have  been  in  con- 
templation of  the  signing  by  the  surety  whose 
name  is  erased,  and  thus  to  necessitate  in- 
quiry by  the  obligee  as  to  the  circumstances 
of  die  erasure,  in  the  absence  of  which,  a 
surety  who  signed  the  bond  on  the  express 
condition  that  all  named  therein  should  sign, 
is  released.  Allen  v.  Marney,  65  Ind.  398, 
32  Am.  Rep.  73;  ^es8ell  v.  Johnson,  63  Mich. 
623,  30  N.  W.  209,  6  Am.  St.  Rep.  334;  Peo- 
ple v.  Sharp,  133  Mich.  378,  94  N,  W.  1074, 
10  Detroit  Leg.  N.  217;  State  v.  Allen,  69 
Miss.  508,  10  So.  473,  3Q  Am.  St.  Rep.  563; 
SUte  Y.  McGonigle,  101  Mo.  353,  13  S.  W. 


758,  20  Am.  St.  Rep.  609,  9  L.R.A.  735; 
Hagler  v.  State,  31  Keb.  144,  47  N.  W.  692, 
28  Am.  St.  Rep.  514;  llenry,  etc.  Go.  v. 
Fisherdick,  37  Neb.  207,  55  N.  W.  643.  Comr 
pare  Russell  v.  Freer,  56  N.  Y.  67;  King 
County  ▼.  Ferry,  5  Wash.  536,  32  Pac.  638, 
34  Am.  St.  Rep.  880,  19  L.R.A.  500. 

So,  where  it  appeared  that  when  the  county 
court  accepted  a  collector's  bond  it  had  full 
knowledge  of  the  fact  that  tlie  name  of  one 
of  the  sureties  had  been  erased,  and  the  name 
of  another  substituted  therefor,  it  was  held 
that  the  sureties  were  not  bound  nor  was 
the  substituted  surety  bound,  who  signed 
after  the  alteration  had  been  made,  because, 
as  to  him,  the  bond  was  void  because  he 
signed  it  in  the  supposition  that  the  others 
were  in  fact  cosureties,  and  he  never  under- 
took to  become  the  sole  surety.  State  v. 
McGonigle,  101  Mo.  353,  13  S.  W.  758,  20 
Am.  St.  Rep.  609,  8  L.R.A.  735. 

In  Hessell  v.  Johnson,  63  Mich.  623,  30 
N.  W.  209,  6  Am.  St.  Rep.  334,  it  appeared 
that  a  surety  signed  an  attachment  bond  for 
the  release  of  attached  property  on  the  ex- 
press understanding  that  it  should  be  signed 
also  by  a  named  person  as  cosurety.  This 
condition  was  made  to  the  principal,  and 
made  known  to  the  plaintiff's  attorney  be- 
fore any  other  surety  signed.  It  also  ap- 
peared that  the  name  of  the  desired  person 
was  written  as  a  co-obligor  in  the  condition 
of  the  bond,  though  not  in  the  beginning, 
when  the  defendant  signed,  and,  on  the  de- 
sired surety's  refusal  to  sign,  his  name  was 
erased,  and  the  name  of  another  person  se- 
cured as  a  surety  put  in  its  stead."^  The  bond 
was  brought  to  the  plaintiff's  attorney  and 
the  sheriff  while  the  defendant  was  the  only 
^surety  on  it,  and  the  subsequent  procurement 
.of  another  surety  was  without  any  confer- 
'ence  with  him.     The  court  held  that  if  the 

• 

..ibond  was  accepted  with  notice  that  the  de- 
fendant had  never  authorized  it,  and  the 
property  discharged  with  that  notice,  it  was 
impossible  to  hold  that  he  was  in  fault  for 
not  having  given  further  notice,  for  as  to 
him  there  had  never  been  any  delivery  of  the 
bond  at  all. 

Where  it  appeared  that  all  the  names  in 
the  body  of  a  bond  were  written  by  the  jus- 
tice who  took  the  iicknowiedgments  of  those 
who  executed  it,  and  by  whom  the  oath  to 
the  justification  was  administered,  under 
these  circumstances,  the  erasure  of  the  name 
of  a  person,  who  did  not  execute,  from  the 
body  of  the  bond,  would  not  excite  suspi- 
cion of  wrong.  Russell  v.  Freer,  56  N.  Y. 
67. 

Where  it  appeared  that  the  name  of 
a  surety,  on  the  condition  of  whose  becom- 
ing one  of  the  bondsmen  on  a  county  treas- 
urer's bond  the  other  sureties  signed,  was 
carefully  and  neatly  erased  from  the  body 
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of  the  bond  and  the  name  of  another  placed 
thereon  over  the.  name  erased,  so  that  when 
the  bond  was  delivered,  approved  and  ac- 
cepted by  the  county  commissioners,  the  bond 
was  in  all  respects  regular  on  its  face  and 
the  erasure  could  not  have  been  detected 
without  a  close  inspection,  it  was  held  that 
the  commissioners  had  had  no  notice  suffi- 
cient to  have  put  them,  as  reasonably  pru- 
dent men,  on  inquiry,  either  from  the  face 
of  the  bond,  or  from  any  other  source  what- 
ever. King  County  v.  Ferry,  5  Wash.  536, 
32  Pac.  538,  38  Am.  St.  Rep.  880,  19  L.R.A. 
600,  wherein  the  court  said:  "An  inspection 
of  the  bond,  which  is  an  exhibit  in  the  case, 
fully  justifies  the  finding.  The  name  of  Guy 
C  Phinney  is  written  smoothly,  and  in  regu- 
lar order,  after  the  word  'and.'  It  occupies 
the  full  space  after  the  name  of  the  preced- 
ing surety.  It  is  in  the  same  handwriting 
with  the  rest  of  the  bond,  evidently  written 
with  the  same  ink,  and  apparently  at  the 
same  time,  and  with  the  same  pen.  With- 
out one  were  specially  looking  for  an  era- 
sure, it  would  not  be  noticed,  and  even  when 
attention  is  called  to  it,  it  is  difficult  to  say 
that  any  other  name  ever  occupied  the  space 
BOW  occupied  by  the  name  of  Guy  C.  Phin- 
ney." 

Rule  as  Affected  hy  Delivery  to  Obligee* 

A  bond  delivered  by  the  obligor  to  the  ob- 
ligee, conditioned  on  the  obtaining  of  the 
signature  of  another  as  cosurety,  is  valid  as 
a  bond  against  the  defendant  surety,  as  it 
cannot  be  so  delivered  as  an  escrow,  and  pa- 
rol evidence  of  the  condition  annexed  to  its 
delivery  is  inadmissible.  Moss  v.  Kiddie,  6 
Cranch  351,  3  U.  S.  (L.  ed.)  123;  State 
v.  Ghrisman,  2  Ind.  126;  Blume  v.  Bowman, 
24  N.  C.  338;  Johnson  v.  Branch,  11  Humph. 
(Tenn.)  521;  Brown  v.  State,  18  Tex.  App. 
326;  Ward  v.  Churn,  18  Grat.  (Va.)  '801, 
98  Am.  Dec.  749;  Miller  v.  Fletcher,  27  Grat. 
(Va.)  403,  21  Am.  Rep.  356;  Nash  v. 
Fugate,  32  Grat.  (Va.)  595,  23  Am.  Rep. 
780.  ComjHire  Dunlap  v.  Willett,  153  N.  0. 
317,  69  S.  E.  222  (delivery  to  offeirer  of  cor- 
porate obligee). 

In  W^ard  v.  Churn,  supra,  the  court  said: 
**The  face  of  such  a  paper  puts  the  obligee 
on  his  guard.  He  ought  to  inquire  when 
such  a  paper  is  offered  to  him,  and  to  satis- 
fy himself  that  the  original  intention  of 
the  parties,  as  indicated  on  the  face  of  it, 
has  been  xelinquished  If  he  fails  to  make 
such  inquiry,  and  accepts  the  paper  from 
the  principal  obligor,  or  from  any  one  of  the 
co-obligors,  he  has  no  right  to  complain  if 
he  is  met  by  a  plea,  from  another  of  the 
obligors,  that  he  signed  and  delivered  the 
paper  upon  the  condition  indicated  on  its 
face.  There  is  all  the  more  reason  for  such 
inquiry  when  the  paper  is  presented  by  the 


principal  obligor,  for  he  has  a  manifest  in- 
terest to  deliver  the  paper  without  the  other 
names,  which  he  may  not  be  able  to  obtain. 
A  contrary  rule  would  put  it  in  the  power 
of  a  principal  obligor,  or  of  one  of  the  ob- 
ligors who  may  be  disposed  .to  favor  him,  to 
commit  the  grossest  frauds  upon  the  other 
obligors.  It  would  make  it  necessary,  in 
every  case,  to  employ  a  third  person  to  ob- 
tain the  signatures,  or  for  all  the  obligors 
to  execute  the  paper  at  one  and  the  same 
time.  The  principal  which  is  often  stated, 
that  when  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  the  one  who 
has  put  it  in  the  power  of  such  third  per- 
son to  occasion  the  loss,  ought  to  bear  it, 
has  no  just  application  to  such  a  case,  be- 
cause, if  there  be  no  other  reason,  the  obligee 
is  put  upon  his  guard  by  the  face  of  the 
paper.  When  the  instrument  is  delivered  di- 
rectly to  the  obligee,  the  delivery  cannot  be 
regarded  as  conditional  in  respect  to  the  par- 
ty who  makes  it,  unless  the  condition  is 
made  known  to  the  obligee.  Although  the 
face  of  the  paper  indicates  that  it  was  in- 
tended originally  that  other  persons  should 
sign  it,  the  obligee  has  a  right  to  infer  from 
the  unconditional  delivery,  that  the  original 
intention  has  been  relinquished  by  the  party 
who  makes  the  delivery.  If  the  delivery  is 
upon  a  condition  made  known  to  the  obligee, 
his  assent  to  it  H'ill  be  presumed  from  the 
acceptance  of  the  instrument,  and  he  will 
not  be  allowed  to  repudiate  the  condition 
thus  assented  to,  and  to  treat  the  deliverv  as 
absolute  and  unconditional." 

Rule  as  Dependent  on  Form  of  Bond, 

Joint  Bom). 

In  some  instances  the  courts  have  appar- 
ently laid  stress  on  the  form  of  the  bond, 
as  whether  it  was  joint,  several  or  joint  and 
several.  These  cases  have  also  been  cited 
under  the  rules  in  the  preceding  subdivisions 
of  this  note  in  so  far  as  they  were  applicable. 
The  law  is  well  settled  that  when  one  or 
more  persons  sign  a  joint  bond  as  guarantors 
or  sureties,  on  condition  that  certain  other 
persons  are  to  sign  the  same  with  them  be- 
fore the  bond  is  delivered,  and  it  is  delivered 
without  such  condition  being  complied  with, 
the  bond  cannot  be  enforced  against  the  per- 
sons so  signing  as  sureties,  unless  the  obligee 
has  no  notice  of  the  condition,  or  the  sureties, 
after  signing,  waive  the  condition.  Clarke 
V.  Williams,  61  Minn.  12,  62  N.  W.  1125; 
Mullen  V.  Morris,  43  Neb.  596,  62  N.  W.  74; 
Middleboro  Nat.  Bank  v.  Richards,  56  Neb. 
682,  76  N.  W.  528;  Morton  v.  Harvey,  57 
Neb.  304,  77  N.  W.  808;  Hicks  v.  Goode,  12 
Leigh  (Va.)  479,  37  Am.  Dec.  677;  Ward 
V.  Churn,  18  Grat.  (Va.)  801,  98  Am.  Dec 
749. 
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An  official  bond  purporting  to  be  the 
joint,  and  not  the  joint  and  several,  bond 
•of  the  principal  and  the  sureties,  is  presumed 
to  have  been  signed  by  each  on  the  under* 
standing  that  the  others  named  as  obligors, 
would  add  their  signatures.  Sacramento  v. 
Dunlap,  14  Cal.  421.  See  to  the  same  ef- 
fect People  v.  Hartley,  21  Cal.  585,  82  Am. 

Dec.  758. 

In  Mullen  v.  Morris,  43  Neb.  696,  «2  N. 
W.  74,  however,  it  was  held  that  there  was 
no  presumption  that  a  joint  bond  was  in- 
complete and  unfinished,  and  not  to  be  con- 
sidered as  binding  until  the  signatures  of 
all  the  obligors  named  in  the  body  had  been 
obtained,  but  on  the  contrary,  its  execution 
was  deemed  prima  facie  complete  and  the 
instrument  binding,  and  it  was  for  the  de- 
fendant sureties  to  establish  that  they  signed 
on  the  express  condition  that  they  were  not 
to  be  bound  until  all  the  obligors  named  in 
the  instrument  should  sign.  (In  that  case, 
though,  the  court  later  in  its  opinion  char- 
acterized the  bond  under  consideration  there- 
in as  a  joint  and  several  bond.)  To  the 
same  effect  see  Ward  v.  Churn,  18  Grat. 
(Va.)   801,  98  Am.  Dec.  749. 

An  actual  delivery  of  a  joint  bond,  with- 
out the  knowledge  or  consent  of  the  signers 
thereof,  the  obligee  knowing  that  its  condi- 
tion as  to  the  signatures  of  others  as  sure- 
ties has  not  been  complied  with,  is  not  a 
complete  and  executed  contract  binding  on 
the  sureties  who  have  signed.  Clarke  v.  Wil- 
liams, 61  Minn.  12,  62  X.  W.  1125;  Ward  v. 
Churn,  18  Grat.  (Va.)  801,  98  Am.  Dec.  749. 
Thus,  where  there  was  no  question  but  that 
the  obligee  and  his  assignee  had  notice  of 
conditions  on  which  the  bond  -was  to  be 
signed  by  all  of  the  parties  who  had  signed 
a  former  bond,  as  the  assignee  was  the  prin- 
cipal manager  in  securing  the  new  bond  sued 
on,  was  present  when  it  was  drawn,  dictated 
its  terms,  and  was  present  when  several  of 
the  sureties  signed  it,  and  they  signed  it 
on  the  express  condition  that  it  was  not  to 
take  effect  until  ail  those  who  had  signed 
the  former  bond  should  sign  the  one  on  which 
the  action  was  brought,  it  was  held  that  the 
sureties  were  not  bound.  Clarke  v.  Williams, 
supra. 

If,  when  delivery  of  a  joint  bond  is  made, 
there  appears  on  its  face  that  which  dis- 
closes or  suggests  an  infirmity  or  irregulari- 
ty relative  to  one  of  the  signatures  sufficient 
to  cast  the  duty  of  an  inquiry  on  the  obligee, 
and  no  investigation  follows,  the  condition 
and  its  lack  of  fulfilment  may  be  potent 
matter  of  defense  for  the  person  who  signed 
the  bond  conditionally,  in  an  action  thereon. 
Middleboro  Nat.  Bank  v.  Richards,  65  Neb. 
682,  76  N.  W.  528;  Norton  v.  Harvey,  57  Neb. 
304,  77  N.  W.  808.  So  when  a  bond,  which 
in  form  is  a  joint  obligation,  is  delivered  to 
the   obligee    without    being   executed    by    all 


the  persons  named  in  the  body  thereof  as 
obligors,  it  is  sufficient  to  put  the  obligee 
on  inquiry  as  to  whether  those  who  signed 
consented  to  its  being  delivered  without  the 
signature  of  the  others.  Mullen  v.  Morris, 
43  Neb.  696,  62  N.  W.  74;  Middleboro  Nat. 
Bank  v.  Richards,  supra.  And  where  the 
signature  of  a  surety  on  a  joint  bond  dis- 
closed that  it  was  not  written  by  him  but 
by  some  other  person,  and  a  performance  of 
the  duty  which  devolved  on  the  persons  who 
were  to  approve  or  disapprove  it — of  inquiry 
of  the  authority  with  which  it  was  written — 
would  have  disclosed  that  the  signature  was 
made  wholly  without  authority  and  was  of 
no  effect,  it  was  held  that  the  lack  of  such 
inquiry  rendered  allowable  and  potent,  in  an 
action  on  the  bond,  the  defense  by  a  sure- 
ty that  he  signed  the  instrument  on  the  con- 
dition that  it  should  also  be  signed  by  all 
sureties  whose  names  appeared  in  the  body 
of  the  bond,  inclusive  of  the  one  as  to  whose 
signature  a  query  appeared.  Middleboro 
Nat.  Bank  v.  Richards,  supra.  See  also  Mor- 
ton V.  Harvey,  supra.  A  surety  may  insist 
on  a  compliajice  with  the  plain  import  of 
his  contract,  including  the  condition  which 
accompanied  his  signature;  and  where  the 
condition  exacted  the  signature  to  the  instru- 
ment of  another,  it  will  not  be  satisfied  with 
a  subsequent  ratification  of  the  signature, 
which  had  been  at  the  time  of -the  execution 
thereof  written  on  the  paper  by  an  unauthor- 
ized person.  Middleboro  Nat.  Bank  v.  Rich- 
ards, supra;  Morton  v.  Harvey,  supra. 

Joint  and  Sevebal  Bond. 

Where  several  persons  are  named  in  the 
body  of  a  joint  and  several  bond  as  parties 
thereto,  and  it  purports  to  be  the  bond  of* 
all,  it  is  not  necessarily  invalid  as  against 
those  who  have  signed  it,  because  the  others 
named  have  not  signed.  People  v.  Stacy, 
74  Cal.  373,  16  Pac.  192;  Stimson  Mill  Co. 
v.  Riley,  5  Cal.  (unreported)  Cas.  218, 
42  Pac.  1072 ;  Cutter  v.  Whittemore,  10  Mass, 
442;  Adams  v.  Bean,  12  Mass.  137,  7  Am. 
Dec.  44;  Mullen  v.  Morris,  43  Neb.  596,  62 
N.  W.  74;  Singer  Mfg.  Co.  v.  Drummond, 
40  Hun  (N.  Y.)  260;  Grim  v.  Jackson  Tp. 
51  Pa.  St.  219;  Loew  v.  Stocker,  68  Pa.  St. 
226.  See  also  People  v.  Love,  25  Cal.  620; 
Los  Angeles  v.  Melius,  59  Cal.  444. 

Such  a  result  would  follow  only  where  it 
appeared  on  the  face  of  the  bond,  or  by  proof, 
that  the  person  sought  to  be  charged  signed 
on  the  consideration  that  the  other  persons 
named  would  also  sign,  and  in  the  absence 
of  such  evidence,  the  surety  signing  will  be 
held  liable.  Cutter  v.  Whittemore,  10  Mass. 
442;  Mullen  v.  Morris,  43  Neb.  596,  62  N. 
W.  74;  Loew  v.  Stocker,  68  Pa.  St.  226. 
Compare  Adams  v.  Bean,  12  Mass.  137,  7  Am. 
Dec.  44. 


528 


CITE  THIS  VOL.  ANN.  CAS.  19180. 


In  Mullen  ▼.  Morris,  supra,  the  court  said: 
'The  bond  imder  consideration  in  this  case 
in  joint  and  several:  all  obligors  are  prin- 
cipals, there  being  no  sureties.  Each  obli- 
gor is  separately  liable,  without  the  signa- 
tures of  the  others  named  in  the  instrument 
as  obligors,  unless  at  the  time  of  the  signing 
it  was  understood  the  signatures  of  all  there- 
in named  should  be  obtained,  and  that  the 
obligee  had  notice  of  the  conditions  imposed 
at  the  time  of  the  delivery  of  the  instru- 
ment." To  the  same  effect  see  Loew  v.  Stock- 
er,  68  Pa.  St.  226;  Oxford  Corp.  v.  Gair,  15 
Ont.  362. 

Where  several  joint  and  several  obligors 
intrust  one  of  their  number  with  the  pos- 
■^ession  of  a  bond,  perfect  in  form  and  sub- 
stance, which  is  accf'pted  and  acted  on  by 
the  obligee  in  good  faith  and  without  suffi- 
cient notice  to  cause  a  prudent  man  to  in- 
quire into  the  circumstances  of  its  execution 
or  to  suspect  the  existence  of  collateral  in- 
firmities, the  obligors  will  be  presumed  to 
have  authorized  its  delivery  and  estopped 
from  proving  the  contrary.  "Bonds  in  legal 
proceedings,  by  trustees,  guardians,  public 
officers,  and  by  private  individuals,  have  be- 
come important  and  necessary  instruments 
without  which  public  and  private  business 
cannot  well  be  carried  on ;  and  a  rule  requir- 
ing obligees  to  have  a  delivery  from  all  of 
the  obligors  or  on  the  risk  of  having  the 
security  destroyed  by  secret  oral  agreements 
between  the  obligors,  will  be  productive  of 
great  embarrassment  in  public  and  private 
affairs."  Singer  Mfg.  Co.  v.  Drummond,  40 
Hun  (N.  Y.)  260. 

Under  the  California  statute  (Pol.  Code, 
§  956),  the  sureties  on  the  bond  of  a  license- 
tax  collector  become  jointly  and  severally 
liable  in  the  bond  when  it  is  accepted  and 
approved,  though  one  named  as  surety  in  the 
body  of  the  bond  does  not  sign  it,  and  the 
bond  is  valid  as  against  the  persons  signing 
it.    People  V.  Stacy,  74  Cal.  373,  16  Pac.  192. 

A  bond  containing  the  name  of  the  prin- 
cipal, followed  by  a  blank  before  the  words 
"as  sureties,"  and  signed  by  the  principal 
and  another  person,  shows  on  its  face  that 
the  latter  must  have  signed  as  surety,  and 
he  is  bound  thereby,  it  not  appearing  that, 
at  the  time  of  executing  it,  he  understood 
that  it  was  to  be  executed  by  any  other  per- 
son as  surety.  Danker  v.  Atwood,  119  Mass. 
146. 

In  Union  Pac.  Tea  Co.  v.  Dick,  87  Conn. 
711  mem.  89  Atl.  204.  the  following  facts  ap- 
peared: The  plaintiff,  in  the  conduct  of  its 
business  of  selling  goods,  employed  selling 
agents,  and  used  a  printed  general  form  of 
agreement  and  bond  which,  after  whatever 
changes  were  necessary  for  adaptation  to  a 
particular  ease  had  been  made,  it  required 
agents  and  sureties  to  sign.  One  Pollat- 
scheck  applied  to  be  employed  as  a  selling 


agent  for  the  company,  and  was  given  oii» 
of  the  forms  of  agreement  by  the  local  man- 
ager of  the  plaintiff.  PoUatscheck  took  this 
to  the  defendant  and  asked  him  if  he  would 
sign  the  bond  as  surety,  telling  him  that 
there  would  have  to  be  two  sureties,  and  that 
he  had  secured  the  promise  of  another  per- 
son to  be  one  if  the  defendant  would  be  the 
other  surety.  The  defendant  read  the  agree- 
ment, and  told  Pollatscheck  that  he  would 
become  surety,  supposing  at  the  time  that 
there  would  be  a  cosurety.  The  local  manager 
of  the  plaintiff,  who  was  authorized,  if  he 
considered  the  security  ample,  to  accept  a 
bond  with  a  single  surety,  having  satisfied 
himself  that  the  defendant  was  financially 
responsible,  consented  to  appoint  PoUat- 
scheck agent  on  his  executing  the  bond  with 
the  defendant  as  sole  surety.  Thereafter 
Pollatscheck  signed  the  agreement  of  employ- 
ment, and  he  as  principal  and  the  defendant 
as  surety  signed  the  bond  which  was  deliv- 
ered to  the  plaintiff,  and  was  the  bond  in 
suit.  Prior  to  the  delivery  of  the  bond  na 
officer  or  agent  of  the  plaintiff  had  any  com- 
munication with  the  defendant  concerning  the 
signing  of  the  bond,  or  knew  or  heard  of  any 
conversation  between  him  and  Pollatscheck 
regarding  there  being  a  second  surety  At 
the  time  he  signed  the  bond  the  defendant 
knew  that  he  was  the  sole  surety  on  it.  The 
form  of  bond  contained  a  blank  space  for 
filling  in  the  name  of  a  second  surety  and 
a  space  at  the  foot  for  a  second  surety  to 
sign,  and  after  the  blanks  for  the  names  of 
the  sureties  was  printed  the  word  "sureties,*' 
The  agreement  which  was  to  be  signed  by 
applicants  for  an  agency  provided  that,  be- 
fore receiving  goods,  the  agent  should  de- 
liver to  the  company  a  bond  in  a  sum  suffi- 
cient to  cover  the  amount  of  goods  likely 
to  be  in  his  possession,  the  same  to  be  ex- 
ecuted by  him  and  by  a  guarantee  company 
or  two  sufficient  sureties  worth  double  the 
amount  of  the  bond.  Pollatscheck  having 
failed  to  account  for  all  the  goods  received 
by  him  as  agent,  this  action  was  brought 
against  the  defendant  as  surety  on  the  bond. 
The  court  said:  "In  the  brief  upon  which 
he  submits  his  case  to  us  the  defendant  saya 
that  his  various  reasons  of  appeal  may  be 
summed  up  as  follows:  'The  defendant,  in 
signing  the  bond  in  question  under  the  cir- 
cumstances as  disclosed  by  the  record,  is  not 
liable  thereon  unless  a  cosurety  signed  said 
bond,  and  that  he  had  a  right  to  believe 
that  a  cosurety  was  required,  and  that  until 
a  cosurety  had  been  obtained  that  he  was 
not  liable  thereon.'  In  his  second  defense  he 
alleged  that  the  bond  was  sipfned  by  him 
upon  the  express  understanding  that  it 
should  not  be  binding  upon  him  unless  it 
was  signed  by  another  surety,  and  that  the 
plaintiff  knew  of  this  understanding.  These 
allegations  are  foimd  not  proven.     No  mo- 
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lion  is  made  to  correct  the  finding.  In  his 
brief  the  ease  is  argued  as  if  these  facts 
were  established.  In  face  of  the  finding  we 
cannot  so  treat  the  matter;  Kor  can  we  say, 
as  the  defendant  seems  to  claim,  that  as 
matter  of  law  the  defendant  was  not  liable 
because  in  the  form  of  agreement  and  form 
of  bond  reference  was  made  to  more  than  one 
surety.  If  he  signed  the  bond  for  Pollat- 
scheck  and  handed  it  to  him,  to  be  delivered 
only  upon  condition  that  another  surety 
signed,  the  condition  would  be  broken  by 
itb  delivery  without  a  second  surety  having 
signed  it,  and  the  bond  would  be  no  bond 
80  far  as  the  defendant  is  concerned.  But, 
its  delivery  having  been  proved,  it  was  for 
the  defendant  to  establish  the  facts  alleged 
by  him  in  his  second  defense.  The  fact  that 
the  form  of  bond  was  designated  for  one  or 
more  sureties,  and  that  the  agreement  called 
for  one  or  more,  does  not  establish  the  fact 
that  the  defendant  gave  the  bond  to  Pollat- 
8check,  to  be  delivered  only  upon  condition 
that  another,  surety  signed  it.  Those  were 
facts  to  be  considered  in  connection  with  all 
the  other  evidence  bearing  upon  the  question 
whether  there  had  been  a  delivery  of  the 
bond  so  as  to  be  effective  against  the  defend- 
ant.  The  bond  was  a  joint  and  several  bond. 
Notwithstanding  those  forms  were  seen  by 
the  defendant,  he  might  be  willing  to  sign 
and  may  have  signed,  intending  to  become 
bound  whether  a  cosurety  signed  or  not.  It 
was  for  him  to  show  that  the  bond  admitted- 
ly signed  by  him  and  delivered  to  the  plain- 
tiff was  not  his  deed.  Having  failed  to  do 
this,  judgment  was  properly  rendered  against 
him." 

Several  Bond. 

Where  the  bond  sued  on  is  as  between  the 
sureties  a  several  bond,  the  failure  to  sign 
of  a  person  named  in  the  bond  as  cosurety 
will  not  affect  the  liability  of  another  who 
is  surety  thereon,  especially  when  his  sign- 
ing is  in  no  manner  dependent  on  the  con- 
dition that  the  other  shall  sign  and  become 
his  cosurety.  Los  Angeles  v.  Melius,  69  Cal. 
444.  In  Spencer  v.  McLean,  20  Ind.  App. 
626,  50  N.  E.  769,  67  Am.  St.  Rep.  271,  it 
was  held  that  if  the  defendant  had  signed 
a  bond  which  expre^ly  provided  that  it  was 
a  several  and  not  a  joint  obligation,  on  the 
agreement  and  condition  that  it  was  not  to 
be  delivered  until  the  others  named  in  the 
^y  of  the  bond  had  signed  it,  and  it  was 
in  fact  delivered  without  their  signatures, 
he  would  not  be  liable. 

I>e/ense  of  Conditional  Signing  Ahrogated 
^y  statute  or  Provision  in  Bond. 

An   Alabama    statute     (Code,    1896,    sec. 
3090)   provides   as   follows:      "A   surety  on 
an  official  bond,  or  on  a  bond  intended  as 
Ann.  Gas.  1918D. — 34. 


an  official  bond,  cannot  avoid  liability  there- 
on,  on  the  ground  that  he  signed  or  deliv- 
ered it  on  condition  that  it  should  not  be 
delivered  to  the  proper  officer,  or  should  not 
become  perfect,  unless  it  was  executed  by 
some  other  person  who  does  not  execute  it. 
The  provisions  of  this  section  apply  to  bonds 
of  state,  county,  municipal  and  corporate  of- 
ficers; to  bonds  of  executors,  administrators, 
guardians,  receivers,  assignees  and  other 
trustees,  and  to  all  bonds  and  undertakings 
executed  in  the  commencement  or  progress 
of  any  suit  or  judicial  proceeding,  civil  or 
criminal."  The  manifest  purpose  and  in- 
tention of  that  statute,  it  has  been  held,  was 
to  take  away  from  sureties  where  sued  on 
an  official  bond  the  defense  that  they  bad 
conditionally  executed  and  delivered  the 
bond,  and  to  this  end,  the  statute  should  be 
liberally  construed.  Bromberg  v.  Fidelity, 
etc.  Co.  139  Ala.  338,  36  So.  622. 

Prior  to  that  decision,  however,  the  rule  was 
well  settled  in  Alabama  that  it  was  a  good  de- 
fense to  an  action  on  a  bond  that  a  defend- 
ant surety  thereon  delivered  the  bond  to  the 
principal  obligor  in  escrow,  with  authority 
to  deliver  it  to  the  obligee  only  on  the  ex- 
press condition '  that  other  named  persons 
should  join  as  sureties  in  its  execution  prior 
to  such  delivery,  and  that  the  bond  was  de- 
livered in  violation  of  that  condition.  Bibb 
V.  Reid,  3  Ala.  88;  Robertson  v.  Coker,  11 
Ala.  466;  Guild  v.  Thomas,  54  Ala.  414,  25 
Am.  Rep.  703;  Wright  v.  Lang,  66  Ala.  389; 
King  V.  State,  81  Ala.  92,  8  So.  159;  Smith 
V.  Kirkland,  81  Ala.  345,  1  So.  276;  Evans 
V.  Daughtry,  84  Ala.  68,  4  So.  592;  Daughtry 
V.  Stewart,  84  Ala.  69,  4  So.  867;  White 
Sewing  Mach.  Co.  v.  Saxon,  121  Ala.  399, 
25  So.  784;  W.  T.  Rawleigh  Medical  Co.  v. 
Wilson,  7  Ala.  App.  242,  60  So.  1001.  See 
also  Firemen's  Ins.  Co.  v.  McMillan,  29  Ala. 
147. 

An  Arkansas  statute  (Act  of  March  17, 
1891)  likewise  provides  that  it  "shall  not 
hereafter  'be  a  defense  in  favor  of  any  sure- 
ty on  any  bond  or  obligation  that  he  became 
surety  there  on  condition  that  the  principal 
obligor  should  procure  the  cosuretyship  of 
other  persons  before  the  said  instrument 
should  be  delivered.'  "  It  has  been  held  that 
this  act  did  not  expressly  or  by  any  neces- 
sary implication  apply  to  bonds  existing  at 
the  time  of  its  passage,  and  it  must  there- 
fore be  held  as  intended  to  apply  only  to 
bonds  to  be  made  thereafter.  State  v.  Wal- 
lis,  57  Ark.  64,  20  S.  W.  811.  In  an  earlier 
decision  in  Arkansas,  the  court  stated  the 
rule  to  be  that  where  the  fact  that  a  surety^ 
signed  a  bond  and  delivered  it  in  escrow  to- 
the  principal  obligor  on  the  express  agree- 
ment that  it  was  not  to  be  delivered  until 
the  signature  of  another  named  person  had 
been  obtained  as  a  cosurety,  was  suggested 
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to  the  obligee  by  anything  appearing  on  the 
face'  of  the  bond,  or  was  brought  to  his 
knowledge  by  extraneous  evidence,  before  he 
accepted  it,  then  the  plea  of  conditional  ex- 
ecution by  the  surety  signing  it  was  good, 
otherwise  not.  The  court  thereupon  held 
that  the  name  of  one  of  the  sureties  on  the 
bond  in  suit  having  been  erased,  both  in  the 
body  of  the  bond,  and  as  signed  by  him  at 
the  end,  tlte  alteration  was  Huflficient  to  put 
the  obligee  on  notice  And  inquiry,  and  to 
make  it  his  duty  to  decline  to  accept  it'; 
and  that  having  failed  to  do  this,  the  sure- 
ties signing  the  bond  had  been  released. 
State  V.  Churchill,  48  Ark.  426,  3  S.  W.  352, 
880. 

Where  a  bond  by  its  terms  provides  that 
no  agreement  that  other  persons  are  to  sign 
the  bond  shall  be  a  defense  thereto,  and  that 
the  person  to  whom  the  instrument  is  de- 
livered has  absolute  authority  to  deliver  it, 
on  the  delivery  of  the  bond,  this  provision 
becomes  effective  and  excludes  that  conten- 
tion  as  a  defense.  White  Sewing  Mach.  Co. 
v.  Wingo  (Tex.)  152  S.  W.  187.  See  also 
Forrest  v.  White  Sewing  Mach.  Co.  (Tex.) 
67  S.  W.  340. 
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liioeases  —  Distinotloii  between  Poliee 
and  Revenue  Measures. 

A  license  tax  is  based  on  the  police  power  of 
the  state  to  regulate  or  prohibit  a  particular 
business,  and  not  to  raise  revenue,  while  an 
occupation  tax  is  primarily  intended  to  raise 
revenue. 
Resnlation  of  Meat  Dealers. 

In  Comp.  Laws  1907»  §  206x86  (Laws 
1915,  c.  100),  empowering  cities  to  license, 
tax,  and  regulate  the  business  conducted  by 
merchants,  butchers,  etc.,  the  word  "butcher" 
includes  the  occupation  of  a  retail  meat 
dealer. 

[See  note  at  end  of  this  case.] 
Same. 

Under  Comp.  Laws  1907,  §  206x43  (Laws 
1915,  c.  100),  empowering  cities  to  provide 
for  the  place  and  manner  of  sale  of  meats, 
the  city  has  power  to  impose  a  license  tax 
upon   retail   meat   dealers. 

[See  note  at  end  of  this  case.] 


Same. 

Where  power  is  conferred  to  regulate  a 
particular  business  or  calling,  the  power  to 
license  is  included  within  the  power  to  regu- 
late. 

[See  note  at  end  of  this  case.] 


Under  Comp.  Laws  1907,  §  206,  as  to  regu- 
lation and  taxation  pf  merchants,  it  is  within 
the  power  of  a  city  to  impose  a  general  mer- 
chant's license  tax  upon  one  who  is  engaged  in 
a  general  merchandising  business,  including 
the  sale  of  meats,  and  further  to  impose  a 
license  tax  upon  -his  business  of  selling  meat. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Utah  county: 
Morgan,  Judge. 

Criminal  action.  Prove  Meat  and  Packing 
Company  convicted  of  selling  fresh  meat 
without  license  and  appeals.  The^  facts  are 
stated  in  the  opinion.     Affirmed. 

Jacob   Eva/ns   for   appellant. 
Jacob  Coleman  for  respondent. 

[529]  Frick,  C.  J. — The  defendant,  a  cor- 
poration, was  charged  with  carrying  on  "the 
business  of  selling  fresh  meat  at  retail  and 
wholesale"  in  the  City  of  Provo  "without 
having  first  taken  out  and  procured  the  mu- 
nicipal permit  and  license"  required  by  the 
ordinance  of  said  city.  The  defendant  was 
convicted  by  the  city  justice  of  the  peace.  It 
appealed  to  the  district  court  of  Utah  Coun- 
ty where,  upon  the  stipulation  of  facts  here- 
inafter set  forth,  it  was  again  convicted, 
and  now  presents  the  record  on  appeal  to  this 
court. 

The  stipulated  facts,  omitting  the  formal 
parts,  in  substance,  are: 

That  the  City  of  Provo  had  theretofore  du- 
ly passed  two  ordinances  both  of  which  were 
in    force   when   the   action   was   commenced, 
copies  of  which  are  attached  to  the  stipula- 
tion of  facts  and  will  be  hereinafter  referred 
to;  "that  the  defendant,  on  the  12th  day  of 
April,  1915,  and  for  a  long  time  prior  there- 
to, was  engaged  in  and  carrying  on  business 
on  Academy  avenue,  a  public  street  of  said 
Provo  City;  that  in  conducting  said  business, 
the  said  defendant  carried  for  sale  and  sold 
a  general  stock  of  merchandising,  including 
fresh   meats    at   retail    and   wholesale,    fish, 
green    groceries,    fruits,    vegetables,    canned 
goods,  cheese,  bread,  butter,  eggs,  soda  wa- 
ter, and  other  articles  of  food,  and  in  connec- 
tion therewith  and  as  a  [530]   part  thereof 
said  defendant  carried  for  sale  and  sold  hard- 
ware and  other  articles  of  general  household 
usefulness;    that   said   business   was   carried 
on  as  one  general  business,  in  one  building, 
with  only  one  front  entrance,  and  under  one 
general    management;    that    the    money    de- 
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rived  from  the  sale  of  the  various  articles 
hereinbefore  mentioned  was  deposited  in  one 
l^neral  account  to  the  credit  of  the  said  de- 
fendant, and  the  said  business,  although  dif- 
ferent articles  of  merchandise  were  sold,  was 
carried  on  and  conducted  as  one  general  busi- 
ness, but  said  defendant  does  not  slaughter 
within  said  city;  that  the  said  defendant  be- 
fore carrying  on   said  business,  to  wit,   on 
March  3,  191o,  as  aforesaid,  procured  from 
the  said  plaintiff  a  general  merchant's  license 
for  the  year  1915  under  the  provisions  of  that 
certain  ordinance  of  said  Provo  City  a  copy  of 
which  is  hereto  attached  and  marked  *Exhibit 
A/  which  said  license  was  in  full  force  and 
effect  on   the  said   12th   day   of  April,  A.d. 
1915;  that  said  business  was  being  carried 
on  and  conducted   in  the  manner  aforesaid 
by  the  said  defendant  on  the  said  12th  day 
of  April,  1915,  without  first  procuring  a  li- 
cense from    said    Provo   City    to   sell    fresh 
niea\  at  retail  and  wholesale  as  provided  in 
that  certain  ordinance  of ^  Provo  City  passed 
on  the   25th   day   of   March,    1915,   a   copy 
of  which  is  hereto  attached  and  marked  'Ex 
hibit  B;'  that  the  said  defendant,  on  said 
12th  day  of  April,   1915,  and  at  all  times, 
was  ready,  able,  and  willing  and  offered  to 
pay  the  plaintiff  for   a   city   license  either 
under  the  provisions  of  Exhibit  A  or  B,  as 
said  Provo   City   may   elect,   but   said   city 
refused  to  allow  said  defendant  to  carry  on 
his  said  business  in  the  manner  hereinbefore 
stated,  unless  the  said  defendant  would  take 
out  and  pay  a  city  license  under  the  provi- 
sions of  both  of  said  ordinances,  which  the 
defendant  refused  to  do." 

One  of  the  ordinances  provided  for  a  tax 
on  merchants    who   carried    on    business   in 
Provo  City.    The  stocks  of  merchandise  were 
divided  into  22  classes,  ranging  from  $200, 
the  lowest,  to  $500,000,  and  over,  the  highest 
Those  merchants  who  carried  a  stock  of  mer- 
chandise  in    excess    of    $500,000    constituted 
the  first  class,  and  were  required  to  pay  an 
annual  tax  of  $400.     Those  who  carried  a 
stock  in  excess  of  $400,000  constituted  the 
second  class,  and   were   required  to   pay   an 
annual  [531]   tax  of  $350,  and  so  on  down 
to  the  merchant  who  carried  a  stock  of  $200, 
who  was  required  to  pay  an  annual  tax  of 
^10.     The   ordinance    was,    in   all    respects, 
like  the  one  passed  on  by  this  court  in  the 
case  (rf  Salt  Lake  City  v.  Christensen  Co.  34 
Utah  38,  95  Pae.  623,  17  L.R.A.(N.S.)   898. 
I^e  ordinance   imposing  the  foregoing  tax 
contained  the  following  provision: 

"A  merchant  is  one  whose  business  is  to 
^tty  and  sell  merchandise  for  gain  or  profit, 
Dot  a  merchant's  license  shcUl  not  include  a 
dicker's  or  meat  market  license,  nor  au- 
inorize  the  licensee  to  buy  or  sell  nieatSy  oth- 
^  '^n  caatned  or  cured"     ( Italics  ours. ) 


The  ordinance  directly  in  question  here, 
and  under  which  appellant  was  convicted,  so 
far  as  material,  reads: 

"It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  engage  in  the  business  of 
slaughtering,  slaughtering  and  selling,  or 
selling  fresh  meat  at  wholesale  or  retail  with- 
in the  corporate  limits  of  Provo  City,  Utah, 
without  first  making  application  for  and  pro- 
curing a  permit  and  license  so  to  do,  as  here- 
in provided." 

The  ordinance  provides  for  a  license  fee 
of  from  $15,  the  lowest,  to  $35,  the  highest. 
The  appellant  was  required  to  pay  a  license 
fee  or  tax  of  $35. 

We  have  referred  to  the  foregoing  ordi- 
nances for  the  reason  thai  appellant's  coun* 
sel  insists  that  the  City  of  Provo  can  re- 
quire his  client  to  pay  a  tax  under  only 
one  of  said  ordinances,  and,  in  view  that  it 
had  required  it  to  pay  under  the  merchants* 
ordinance,  the  city  cannot  require  payment 
under  the  meat  dealers'  ordinance.  We  shall 
refer  to  this  objection  again  hereinafter. 

Our  Constitution  (article  13,  section  12) 
provides : 

"Nothing  in  this  Constitution  shall  be  con- 
strued to  prevent  the  Legislature  from  pro- 
viding a  stamp  tax,  or  a  tax  based  on  in- 
come,  occupation,   licenses  or  franchises." 

As  pointed  out  in  the  case  of  Salt  Lake 
City  V.  Christensen  Co.  supra,  the  merchant's 
ordinance  imposes  a  tax  which  is  in  the  nature 
of  an  occupation  tax  rather  than  a  license 
tax  or  license  fee.  The  term  "occupation 
tax"  is,  however,  sometimes  also  applied  to 
a  license  fee  or  license  tax,  and  thus  some 
confusion  has  at  times  arisen  concerning 
[532]  the  meaning  of  the  two  terms.  Prop- 
erly speaking,  a  license  fee  or  a  license  tax 
comes  within  and  is  based  upon  the  police 
power  of  the  state  to  regulate  or  to  pro- 
hibit a  particular  business.  Such  a  fee  is 
primarily  intended  to  regulate  a  particular 
calling  or  business,  and  not  to  raise  revenue, 
while  an  occupation  tax  is  primarily  intended 
to  raise  revenue  by  that  method  of  taxation. 
Our  statute  (Comp.  Laws  1907,  section 
206x86),  as  amended  by  Laws  Utah  J915, 
p.  168,  confers  power  upon  the  cities  of  this 
state — "to  raise  revenue  by  levying  and  col- 
lecting a  license  fee  or  tax  on  any  private 
corporation  or  business  within  the  limits  of 
the  city  and  regulate  the  same  by  ordinance. 
All  such  license  fees  and  taxes  shall  be  uni- 
form in  respect  to  the  class  upon  which 
they  are  imposed."  In  subdivision  38,  sec- 
tion 206,  supra,  after  providing  for  the  li- 
censing of  various  occupations,  callings,  and 
businesses,  it  is  also  provided  that  cities 
shall  have  the  power  "to  license,  tax,  and  reg- 
ulate the  business  conducted  by  merchants, 
retailers,  shop  and  storekeepers,  butch- 
ers,  druggists,"  etc.,  and   subdivision   43   of 
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the   same  section   also  confers  power  upon 
cities  "to  provide  for  the  place  and  manner, 
of  sale  of  meats,  poultry,  fish,  butter,  cheese, 
lard,  vegetables,  and  all  other  provisions,  and 
regulate  the  selling  of  the  same/' 

Appellant's  counsel  contends  that  neither 
one  of  the  provisions  to  which  reference  has 
just  been  made  confers  power  upon  the  City 
of  Provo  to  impose  the  license  fee  or  tax  in 
question  here;  He  contends  that  his  client 
does  not  come  within  the  term  "butchers/' 
and  that  such  a  power  is  not  conferred  in 
subdivision  44  aforesaid.  While  it  is  true 
that,  in  some  cases,  it  has  been  held  that 
meat  dealers  are  not  included  within  the 
term  "butcher"  or  "butchers"  in  a  license 
statute,  yet  in  other  cases  it  is  held  that 
the  term  "butcher  shop,"  includes  meat  deal- 
ers. In  Wiest  v.  Luyendyk,  73  Mich.  661, 
41  N.  W.  839,  the  Supreme  Court  of  Michi- 
gan held  that  the  terms  "butcher  shop"  and 
"meat  market"  were  commonly  used  as  syn- 
onyms. In  6  Cyc.  261,  it  is  said  that  the 
word  "butcher"  "may  and  often  does,  include 
the  person  who  cuts  up  and  sells  the  meat." 
In  1  Stroud's  Judicial  Dictionary  ([£ng.] 
2d  ed.)   239,  it  is  said: 

"The  business  of  a  'butcher'  is  carried  on 
within  the  meaning  of  [533]  a  restrictive 
covenant  if  raw  meat  be  sold  on  the  premises 
though  the  animals  be  slaughtered  else- 
where; and  so  the  exposure  of  pork  meat 
for  sale  is  carrying  on  the  business  of  'pork 
butcher.'  " 

In  Green  v.  State,  56  Ark.  386,  19  S.  W. 
1055,  the  term  "butcher  shop"  was  held  to 
include  a  place  where  meats  were  sold,  al* 
though  the  animals  from  which  the  meat  was 
obtained  were  slaughtered  elsewhere  While 
it  is  quite  true  that  the  occupation  of  a 
butcher  is  mentioned  in  the  statute  we  have 
quoted,  yet  we  think  that  term  also  includes 
a  dealer  in  meats.  Such  is,  no  doubt,  the 
jnodem  application  of  the  term.  But  even 
though  it  be  assumed  that  the  appellant  is 
not  included  within  the  term  "butchers"  in 
the  statute  we  have  quoted,  yet  its  business 
is  clearly  included  within  subdivision  43,  sec- 
tion 206,  supra»  which  we  have  quoted  in  full. 

Counsel,  however,  insists  that  that  sub- 
division only  provides  for  the  place  and  man- 
ner of  sale  of  meats,  etc.  The  contention  is 
not  tenable.  The  statute  as  clearly  provides 
for  the  regulation  as  it  does  for  the  place  and 
manner  of  sale  of  meats.  Where  power  is 
conferred  to  r^ulate  a  particular  business 
or  calling  the  power  to  license  is  included 
within  the  power  to  regulate.  In  3  McQuil- 
lin,  Mun.  Corps,  section  989,  the  author  says : 

"The  prevailing  rule  is  that  under  potoer 
to  regulate,  the  tnunidpal  corporation  may 
license  and  charge  a  reasonable  /ce,  to  cover 
the  expense  of  regulation,  especially  concern- 
ing those  occupations  wherein  regulation  and 


supervision  appear  necessary  or  desirable  for 
the  public  good.  Thus,  under  power  given 
the  city  to  provide  for  the  inspection  and 
to  regulate  the  sale  of  meats,  power  to  tax 
for  revenue  the  occupation  of  selling  them 
is  not  given,  but  such  fees  and  charges  aa 
are  necessary  to  cover  the  cost  of  inspection 
and  police  supervision  may  be  imposed." 

Now,  we  have  pointed  out  that,  under  our 
Constitution,  both  an  occupation  tax  and  a 
license  fee  or  tax  may  be  imposed.  We  have 
also  shown  that  the  Legislature  of  this  state 
"has  clearly  conferred  both  the  power  to  im- 
pose an  occupation  tax  for  revenue  purposes 
and  to  impose  a  license  fee  or  tax  for  the 
purpose  of  regulation  under  the  police  power, 
and  hence  the  objection  of  want  of  power 
must  fail. 

[534]  No  lawyer,  we  think,  will  question 
the  necessity  of  regulating  the  sale  of  fresh 
meats.  Nor  will  any  lawyer  in  this  day  and 
age  deny  that  there  is  a  clear  distinction 
between  the  right  to  raise  revenue  by  taxing 
occupations  and  th%  right  to  impose  a  license 
fee  or  so-called  license  tax  for  the  purpose  of 
"regulating"  a  particular  business  oil  calling. 
The  courts,  we  think,  all  hold  that  where  the 
purpose  of  the  ordinance  or  statute  is  to  regu- 
late, under  the  police  power,  the  amount  of 
the  license  fee  or  tax  must  be  reasonable,  and 
may  not  exceed  the  reasonable  cost  of  pre- 
paring and  issuing  the  license  and  the  rea- 
sonable expenses  of  inspection  and  supervi- 
sion. In  this  case  we  are,  however,  relieved 
from  the  duty  of  passing  upon  the  reason- 
ableness of  the  fee  or  tax  in  question,  since 
counsel,  at  the  hearing,  admitted  that  the 
amount  imposed  was  not  unreasonable. 
Counsel,  however,  further  contends  'that,  in- 
asmuch as  the  appellant  has  paid  the  amount 
of  the  tax  demanded  from  it  under  the  mer- 
chant's ordinance,  for  that  reason  it  cannot 
also  be  required  to  pay  under  the  meat  deal- 
er's ordinance.  In  that  connection  it  is  ar- 
gued that  the  city  is  merely  attempting  to 
split  up  appellant's  business  into  distinct 
parts  or  elements  and  to  tax  each  part  sep- 
arately. In  support  of  the  argument  coun- 
sel cites  and  relies  on  what  is  said  by  the 
author  in  3  McQuillin,  Mun.  Corps,  section 
1003,  which  reads  as  follows: 

"A  municipal  corporation  cannot,  by  ordi- 
nance, under  the  delegated  general  power  to 
tax  privileges,  segregate  the  several  elements 
of  right  that  accrue  to  the  citizen  under  one 
iaaable  privilege,  as  recognized,  defined  and 
declared  by  law,  and  tax  each  of  such  «le- 
ments  as  a  aepara4e  and  distinai  privilege 
of  its  own  creation,  as,  for  example,  by  di- 
viding several  privileges  into  many  and  re* 
quiring  separate  licenses  to  sell  special  ar- 
ticles which  necessarily  belong  to  one  legal 
privilege,  and  which  the  law  permits  to  be 
sold  under  one  license.    To  express  the  rule 
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in  other  words,  power  to  impose  a  license 
tax  Dpon  a  business  does  not  authorize  a 
division  of  the  business  into  its  constituent 
elements,  parts,  or  incidents,  and  levy  a  sep- 
arate tax  on  each  or  any  element,  part,  or 
incident  thereof." 

In  the  case  at  bar  appellant,  in  its  general 
slock  of  merchandise,  has,  however,  also  in- 
duded  several  articles  which  are  usually  re- 
cc^ized  as  falling  within  the  power  to  regu- 
late [535]  as  a  distinct  right  and 'quite  apart 
from  the   right  of   imposing  an   occupation 
tax.    Suppose  the  appellant  concluded  to  add 
to  its  general  stock  of  merchandise  large  or 
<»n8iderable   quantities    of    explosives,    such 
as  gun  or  giant  powder,   or   dynamite,   to- 
gether with   other   explosives,   and  that  all 
of  those  had  been  included  in  the  value  of 
its   stock    of    merchandise    under    the    mer- 
chant's ordinance,  could  it,  nevertheless,  suc- 
cessfully contend  that  Prove  City  could  not 
require  it  to  pay  a  fee  for  a  license,  or  per- 
mit, to   deal   in    and   sell    such   explosives? 
Troc,  such  explosives  are  inherently  danger- 
ous, but  that  fact  does  not  affect  the'  power 
to  regulate,  but  merely  the  degree  or  extent 
of  regulation.     While   explosives  affect   the 
public   safety,   meats,    and    especially    fresh 
meats,  all   know,   may   seriously  affect   the 
public  health.     In  this  day  and  age,  and  es- 
pecially in  cities  and  towns,  it  is  quite  as 
necessary  to  regulate  the  one  as  the  other. 
It  is  apparent,  therefore,  that  to  require  a 
merchant  to  pay  a  license  for  the  privilege 
of  dealing  in  fresh  meats  in  no  way  affects 
the  city's  right  to  impose  an  occupation  tax 
upon  his  stock  of  merchandise,  including  his 
meats.    The  license  fee  is  imposed  to  defray 
the  cost  and  expenses  of  issuing  the  license 
and  of  inspection '  and   general   supervision. 
That  is  not  double  taxation   in  any  sense. 
Neither  is  it  dividing  or  splitting  the  busi- 
ness into  separate  parts  or  distinct  elements. 
Moreover,  a  mere  cursory  reading  of  the  cases 
cited  by  Mr.  McQuillin  in  support  of  the  text 
we  have  quoted,  namely  Ex  p.  Sims,  40  Fla. 
432,  25  So.  280;  Canova  v.  Williams,  41  Fla. 
509,  27  So.   30,  and  Southern   Express  Co. 
V.  R.  M.  Rose  Co.  124  Ga.  581,  53  S.  E.  185, 
5L.R.A.(N.S.)  619,  will  at  once  disclose  that 
the  license   fee    in    question    here    is   clear- 
ly distinguishable    ffom    the    license    taxes 
which  were  sought  to  be  enforced  in  those 
cases. 

The  question,  therefore,  is  not  one  of  power 
to  impose  and  enforce  the  tax  in  question, 
^t  it  is  one  of  policy,  with  regard  to  which 
this  court  has  no  power  to  speak. 

The  objections  urged  by  appellant's  coun- 
««1  are  therefore  without  merit,  and  the  judg- 
nient  should  be  affirmed,  with  costs  to  re- 
spondent.   Such  is  the  order. 
McCarty  and  Corfman,  JJ.,  concur. 


The  reported  case  sustains  the  validity  of 
a  statute  regulating  the  sale  of  meat  and  im- 
posing a  license  tax  on  persons  engaged  in 
the  sale  thereof  It  is  further  held  that  such 
a  regulation  may  be  made  applicable  to  a 
person  who  sells  meat  in  connection  with  a 
general  mercantile  business  though  he  pays 
a  license  tax  on  that  business.  The  subject 
of  statutory  and  municipal  regulation  of 
meat  dealers  is  discussed  in  the  notes  to 
Trigg  V.  Dixon,  Ann.  Cas.  1912B  509;  and 
State  V.  Starkey,  Ann.  Cas.  1917A  196. 


OAMPBEIX 


V. 


BOABD    OF    COUlfTT    COMMISSION-. 
EBS  OF  BENO  COUNTY  £T  AI- 

Kansas  Supreme  Court — January  8,  1916. 

97  Kan,  08;  1S4  Pac.  267. 


Ball  —  Deposit  of  Money  by  Tblrd  Per- 
son —  Bislat  of  Depositor  to  Beelaim. 

The  money  deposited  in  lieu  of  bail  by  a 
third  person  to  secure  the  release  of  one 
arrested  and  required  to  appear  to  answer  a 
criminal  charge  is  not  conclusively  regarded 
as  the  defendant's  money,  and  when  the  pur- 
pose for  which  the  deposit  has  been  made  is 
accomplished  and  the  obligation  discharged, 
or  there  has  been  a  surrender  of  the  defend- 
ant, the  money  is  to  be  returned  to  the  owner. 

[See  note  at  end  of  this  case.] 

Surrender  of  Acensed  by  Bail  —  Bigbt 
of  Deputy  to  Beoeive. 

A  surrender  of  the  defendant  may  be  made 
to  a  general  deputy  of  the  sheriff,  and  the 
mere  fact  that  a  defendant  has  been  placed 
under  arrest  by  another  officer  because  of  the 
commission  of  another'  offense,  shortly  before 
an  attempt  to  surrender  was  made,  did  not 
of  itself  render  the  attempted  surrender  in- 
valid. 

Deposit  in  TAeu  of  Ball  —  Bigbt  of  De- 
positor to  Beolalm. 

Shortly  after  the  defendant  had  been  re- 
leased from  custody  by  the  giving  of  a  deposit, 
he  was  arrested  for  another  offense,  and  the 
officer  who  made  the  arrest,  at  the  request  of 
the  surety  who  made  the  deposit,  went  with 
the  defendant  to  the  courthouse  and  in  the 
presence  of  a  deputy  sheriff  and  the  clerk  of 
the  district  court  made  a  formal  offer  of  sur- 
render which  was  accepted  by  the  deputy 
sheriff  who  then  took  the  defendant  into  his 
custody,  and  thereupon  the  clerk  of  the  dis- 
trict court  issued  a  check  to  the  surety  for 
the  amount  of  the  deposit,  and  the  surety  in 
turn  signed  and  delivered  a  receipt  to  the 
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clerk  for  the  money  so  returned.  Shortly 
afterward  payment  on  the  check  was  stopped. 
Held,  in  an  action  brought  by  the  surety 
to 'recover  the  money  he  had  deposited  instead 
of  bail,  that  the  deputy  sheriff  had  authority 
to  accept  the  surrender  of  tlie  defendant  and 
that  the  surrender  was  effective  although 
neither  the  sheriff  nor  his  deputy  acknowl- 
edged the  surrender  in  writing. 
[See  note  at  end  of  this  case.] 

Same. 

A  subsequent  declfj-ration  of  forfeiture  be- 
cause of  the  nonappearance  of  the  defendant, 
made  by  the  district  court,  to  which  proceed- 
ing the  owner  of  the  deposit  was  not  a  party 
and  of  which  he  had  no  notice,  did  not  affect 
such  owner  or  estop  him  from  maintaining 
an  action  to  recover  the  deposit. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Reno  county: 
Pbioo,  Judge. 

Action  by  Mrs.  D.  E.  Campbell,  plaintiff, 
against  Board  of  County  Commissioners  of 
County  of  Reno  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    R£V£atSEa>. 

Lee  Monroe  and  W.  8.  Roark  for  appellant. 
E.  T,  Foote  and  Herbert  E,  Ramsey  for 
appellees. 

[69]  JoH?fSTON,  C.  J. — Mr&  D.  E.  Camp- 
bell brought  this  action  to  recover  $2000 
which  was  deposited  in  lieu  of  bail  to  se- 
cure the  appearance  of  John  Sanders  for 
trial  in  the  district  court  of  Reno  county. 
It  seems  that  in  March,  1910,  Sanders  had 
been  bound  over  to  the  district  court  by  a 
justice  of  the  peace  of  Reno  county  and  his 
bail  fixed  at  $2000,  and  O.  H.  Dorr  in  order 
to  secure  his  release  made  a  deposit  of  $2000 
in  lieu  of  bail  by  giving  to  the  clerk  of  the 
district  court  a  certified  check  payable  to 
his  order,  and  thereupon  Sanders  was  re- 
leased. Sanders  had  been  extradited  from 
Colorado  on  a  charge  of  larceny.  At  the 
time  set  for  his  appearance  in  the  district 
court  his  case  was  continued  until  the  Sep- 
tember term  and  the  cash  bond  of  $2000  was 
allowed  to  stand.  A  day  or  so  after  this 
Sanders,  while  walking  along  the  street  in 
Hutchinson  with  Dorr,  was  arrested  by  a 
constable  of  Cowley  county.  Dorr,  Sanders 
and  the  constable  then  went  to  the  court- 
house, and  in  the  presence  of  Dorr's  attorney, 
the  clerk  Amy  Alexander,  and  a  deputy  sher- 
iff named  Carl  Duckworth,  Dorr  turned 
Sanders  over  to  Duckworth,  telling  him  that 
he  thereby  surrendered  him.  and  demanded 
a  return  of  the  deposit  of  $2000,  which  was 
done  by  the  clerk  drawing  her  check  for  that 
amount.     And  thereupon  Dorr  himself  for- 


mally signed  a  receipt  of  the  return  of  the 
deposit  upon  the  clerk's  appearance  docket. 
However,  before  Dorr  cashed  the  check  the 
clerk  notified  the  bank  upon  which  it  was 
drawn  to  stop  payment  thereon,  she  having 
been  advised  by  the  imdersheriff  and  the 
deputy  county  attorney  to  do  so.  Sanders 
was  taken  to  Cowley  county,  where  he  was 
afterwards  released  upon  a  writ  of  habeas 
corpus,  the  process  upon  which  he  was  ar- 
rested having  been  held  void.  At  the  time 
for  Sanders'  appearance  at  the  September 
term  of  the  court  he  made  default  [70]  and 
the  court  entered  an  order  declaring  the  sum 
of  $2000  to  be  forfeited  to  the  state  of  Kan- 
sas. No  process  or  notice  was  served  upon 
Dorr  before  the  making  of  the  order.  A 
demurrer  to  the  petition  was  overruled  and 
defendants  filed  their  answer,  and  at  the 
trial  an  objection  to  the  introduction  of  any 
evidence  under  the  petition  was  overruled. 
The  court,  after  argument,  sustained  a  de- 
murrer to  plaintiff's  evidence  and  rendered 
judgment  in  favor  of  the  defendant  for  costs. 
Plaintiff  appeals. 

On  behalf  of  the  defendants  it  is  contended 
that  no  recovery  can  be  had  by  plaintiff  to 
whom  the  claim  was  assigned  by  Dorr,  be- 
cause the  deposit  made  in  lieu  of  bail  must 
be  regarded  as  the  money  of  Sanders.  The 
deposit  was  made  by  Dorr  and  was  not  in 
fact  the  money  of  Sanders.  It  was  made 
pursuant  to  the  statute  and  stood  in  place 
of  a  recognizance,  the  obligation  being  that 
Sanders  would  appear  at  the  appointed  time. 
Under  this  statute  the  deposit  is  to  be  re- 
turned in  case  bail  is  subsequently  given  for 
defendant,  or  if  he  surrenders  himself  in 
open  court  or  to  the  sheriff  in  the  prescribed 
way.  (Crim.  Code,  §  146.)  The  statute 
does  not  provide  that  the  deposit,  by  whom- 
soever furnished,  shall  be  presumed  to  be  the 
defendant's,  nor  that  the  ownership  of  the 
money  shall  be  changed  by  the  mere  fact  it 
has  been  deposited  to  secure  the  release  of 
the  defendant.  It  is  deposited  for  a  specific 
purpose,  and  when  that  purpose  is  accom- 
plished the  deposit  should  be  returned  to  its 
owner.  The  ownership  is  not  transferred  to 
another,  nor  can  it  be  devoted  to  other  pur- 
poses in  the  absence  of  an  express  statute 
providing  for  such  transfer  or  diversion.  A 
number  of  cases  are  cited  that  money  depos- 
ited in  lieu  of  bail  by  a  third  party  should 
be  regarded  as  having  been  deposited  by  the 
defendant  and  to  belong  to  him.  (State  v. 
Owens,  112  la.  403,  84  N.  W.  529;  People 
V.  Laidlaw,  102  N.  Y.  688,  7  N.  E.  910; 
Whiteaker  v.  State,  31  Okla.  65,  119  Pac. 
1003;  State  v.  Ross,  100  Tenn.  303,  46  S.  W. 
673.)  These  cases  appear  to  rest  on  statutes 
differing  materially  from  our  own,  and  some 
of  which  at  least  require  that  the  deposit 
shall  be  applied  to  fine  or  costs  or  both  that 
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may  thereafter  be  assessed  against  the  de- 
fendant. Under  our  statute  the  deposit  i^ 
not  to  be  used  except  as  bail  to  secure  the 
appearance  of  the  defendant,  and  the  state 
has  no  right  to  [71]  hold  the  money  as 
against  the  claim  of  the  real  owner  when  the 
purpose  of  the  deposit  has  been  subserved 
and  the  obligatloil  discharged,  or  there  has 
been  an  effective  surrender  of  the  defendant. 
(Wright  V.  Dougherty,  138  la.  195,  115  N. 
W.  908;  Doty  v.  Braska,  138  la.  396,  116  N. 
W.  141;  Way  v.  Day,  187  Mass.  476,  73  N. 
E.  543;  People  v.  Gould,  75  App.  Div.  624, 
78  N.  Y.  S.  279.) 

It  is  next  contended  that  there  was  a  le- 
gal and  effective  surrender  of  the  defendant 
and  hence  plaintiff  was  entitled  to  the  re- 
turn of  the  money  deposited.  It  appears  that 
the  defendant  and  Dorr  came  into  the  pres- 
ence of  the  clerk  of  the  district  court  and 
deputy  sheriff  and  undertook  to  make  a  for- 
mal surrender.    The  attempt  to  surrender  was 
made  after  the  defendant  had  been  arrested 
by  the  constable   of  Cowley  county,  and  it 
is  argued  that  Sanders  being  in  the  custody 
of  the  constable,  an  effectual  surrender  could 
not  be  made.     Sanders  was  placed  under  ar- 
rest by  the  Cowley  county  officer,  and  that 
officer,  on  the  request  of  the  parties,  went 
with   Sanders   to  the   courthouse   and  there 
permitted  him  to  appear  before  the  deputy 
sheriff  and   the  clerk  of   the  district  court 
and  made   a    formal   surrender.     With    the 
view  of  effecting  a  surrender,  the  constable 
appears  to   have  given   Sanders   his   liberty 
and  allowed  him  to  pass  into  the  custody  of 
the  deputy  sheriff.     After  the  steps  toward 
a  surrender  had  been  taken,  the  check  for 
$2000  was  issued  and  delivered  to  Dorr,  and 
a  receipt  for  the  deposit  was  given  by  him. 
It  is  said  that  the  sheriff  only  took  Sanders 
into  custody  and  placed  him  in  jail  for  the 
convenience  of  the  Cowley  county  officer,  but 
in  view  of  the  offer  of  surrender  and  the  ac- 
ceptance of  the  same  by  the  deputy  sheriff 
and  the  issuance  of  the  check,  all  apparently 
with  the  consent  of  the  constable,  it  would 
seem  that  the  custody  of  Sanders  was  taken 
by  the  deputy  sheriff  because  of  the  surrender 
and  not  because  of  the  request  of  the  con- 
stable.    The   mere   fact   that   the   constable 
previously  placed  Sanders  under  arrest  did 
not  prevent  the  surrender  from  being  effec- 
tive if  it  is  sufficient  in  other  respects. 

Some  contention  is  made  to  the  effect  that 
the  surrender  could  not  be  made  to  the  depu- 
ty sheriff  because  he  was  a  very  young  man 
and  was  not  entrusted  with  more  important 
duties  of  the  sheriff's  office  He  was,  however, 
appointed  a  [72]  general  deputy,  and  under 
^i&  appointment  he  was  authorized  to  per- 
form any  of  the  duties  incumbent  upon  the 
B^riff,  including  the  care*  and  custody  of 
prisoners.     (Gep.  Stat-  1909,  §§  2196.  2196; 


Robinson  v.  Hall,  33  Kan.  139,  6  Pac.  763, 
36  Cyc.  1516.)  We  think  the  deputy  sheriff 
has  authority  to  accept  the  surrender  of  one 
for  whose  appearance  a  recognizance  has  been 
given  or  a  deposit  made.  Nor  can  it  be  held 
that  the  surrender  is  ineffectual  because  the 
statutory  method  was  not  strictly  followed. 
It  is  provided  that  "the  bail  must  deliver  a 
certified  copy  of  the  recognizance  to  the  sher- 
iff, with  the  principal;  and  the  sl\priff  must 
accept  the  surrender  of  the  principle  and  ac- 
knowledge it'  in  writing."  (Crim.  Code, 
§  160. )  The  sheriff  did  not  make  a  formal  ac- 
knowledgment in  writing,  but  the  court  does 
not  regard  the  surrender  as  invalid  merely 
because  of  the  omission  of  this  step  where 
it  was  in  fact  accepted,  as  was  done  here,  and 
where  the  custody  of  the  surrendered  party 
was  in  fact  taken  by  the  deputy  sheriff. 

It  is  next  contended  that  as  a  forfeiture 
of  the  deposit  was  declared  and  that  as  this 
order  has  not  been  set  aside,  nor  any  ap- 
peal taken  from  it,  it  is  conclusive  on  Dorr, 
the  owner  of  the  money,  as  well  as  upon 
the  defendants.  It  appears  that  a  forfeiture 
was  declared  when  Sanders  did  not  appear 
for  trial,  and  this  was  done  upon  the  theory 
that  a  valid  surrender  of  the  defendant  had 
not  been  made.  The  money  was  a  substitute 
for  the  recognizance,  and  the  liability  upon 
a  recognizance  can  only  be  enforced  against 
those  who  have  become  sureties  for  the  de- 
fendant's appearance  by  a  proceeding  against 
them.  The  declaration  of  forfeiture  was  evi- 
dence of  defendant's  failure  to  appear  in 
court  and  a  right  of  action  then  accrued  in 
favor  of  the  state,  but  an  action  on  the  rec- 
ognizance '  based  on  proper  service  was  still 
necessary  before  a  judgment  could  be  entered 
against  those  who  gave  bond  to  secure  the 
appearance  of  the  defendant.  In  like  man- 
ner, third  persons  who  have  made  a  deposit 
in  lieu  of  bail  must  be  legally  brought  into 
court  and  a  judgment  rendered  against  them 
before  the  money  -  is  finally  appropriated  by 
the  state.  Dorr,  the  owner  of  the  money,  was 
not  served  with  process  nor  was  notice  of 
any  kind  served  upon  him  or  his  assignee 
prior  to  the  declaration  of  forfeiture  by  the 
court.  Without  legal  notice  to  a  third  party 
who  is  the  owner  of  the  money  deposited, 
[73]  a  valid  judgment  forfeiting  the  money 
to  the  state  can  not  be  rendered  against  him. 

It  follows  that  the  judgment  of  the  district 
court  must  be  reversed  and  the  cause  re- 
manded for  further  proceedings 

Johnson,  C.J.  (dissenting), — To  accom- 
plish the  surrender  of  one  bound  by  a  recog- 
nizance or  deposit  to  appear  and  answer  a 
criminal  charge,  the  statutory  requirements 
must  be  followed  with  considerable  strict- 
ness. One  of  the  essential  steps  required  to 
be  taken  where  the  bail  undertakes  to  sur- 
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render  his  principal  is  that  the  sheriff  must 
not  only  accept  the  surrender  of  the  defend- 
ant, but  that  such  oflBcer  must  acknowledge 
it  in  writing.  This  was  not  done  by  the 
sheriff  or  by  any  of  his  deputies.  The  re- 
quirement that  the  acknowledgment  shall  be 
in  writing  is  imperative  in  form,  s^d  in 
my  view  it  is  necessary  in  order  to  make  an 
effective  surrender. 


NOTE. 

Deposit   of  Money   in  Uea  of  Bail  in 
Criminal  Cases. 

In  Absence  of  Statutory  Authorization* 

In  the  absence  of  statutory  authority  such 
as  appeared  in  State  v.  Brown,  149  Wis.  672, 
Ann.  Cas.  1913D  193,  the  recent  cases  are 
in  accord  with  the  holding  in  Snyder  v.  Gross, 
69  Xeb.  340,  5  Ann.  Cas.  152,  that  a  deposit 
of  money  in  lieu  of  bail  may  not  be  received. 
See  Palakiko  v.  Maui  County,  22  Hawaii 
759;  Brasfield  v.  Milan,  127  Tenn.  561,  155 
S.   W.   926,  44  L.R.A.(N.S.)    1150: 

In  the  case  last  cited  it  appeared  that  the 
city  marshal  accepted  a  deposit  of  money 
made  by  a  third  person  in  lieu  of  bail,  which 
was  declared  forfeited  for  the  nonappearance 
of  -the  accused.  A  bill  was  filed  by  the  per- 
son making  the  deposit  to  recover  the  money. 
The  court  held  that  the  city  marshal  had  no 
authority  to  accept  a  deposit  of  money  in 
lieu  of  bail  in  the  absence  of  statutory  pro- 
vision and  that  it  consequently  remained  the 
property  of  the  complainant,  although  it  was 
declared  to  be  forfeited,  saying:  "Unless  ex- 
pressly 80  authorized  by  statute,  no  judicial 
officer  or  other  officer  empowered  to  admit 
to  bail  persons  accused  of  crime  has  a  right 
to  accept  a  deposit  of  money  in  lieu  of  bail, 
or  as  a  substitute  for  a  recognizance.  To  this 
effect  are  all  the  cases.  Snyder  y.  Gross,  69 
Neb.  340,  95  N.  W.  636,  6  Ann.  Cas.  152; 
Butler  V.  Foster,  14  Ala.  323;  Applegate  v. 
Young,  62  Kan.  100.  61  Pac.  402;  Columbus 
V.  Dunnick,  41  Ohio  St.  602;  Eagan  v.  Stev- 
ens, 39  Hun  (N.  Y.)  311  (see  note  to  Snyder 
\.  Gross,  5  Ann.  Cas.  152).  Inasmuch 
as  the  city  marshal  of  Milan  was  with- 
out any  authority  to  accept  this  deposit 
of  money  from  the  complainant,  the  money 
remained  the  property  of  complainant,  al- 
though it  was  declared  forfeited.  The  ac- 
ceptance of  the  money  and  the  subsequent 
proceedings  of  the  municipal  authorities  with 
reference  thereto  were  without  any  justifica- 
tion in  law,  were  beyond  the  power  of  such 
authorities,  and  conferred  no  title  to  this 
money  upon  the  city.    The  city  could  acquire 


no  valid  claim  to  the  money  by  such  proceed- 
ingg.  Therefore  the  money  so  deposited  by- 
complainant  may  be  recovered  by  him  in  this 
suit.  To  this  effect  is  the  clear  weight  of  au- 
thority. Applegate  v.  Young,  supra;  Eagan 
V.  Stevens,  supra;  Butler  v.  Foster,  supra; 
and  Snyder  v.  Gross,  supra.  It  is  insisted, 
however,  on  behalf  of  the  town  of  Milan  that 
no  recovery  could  be  had  in  this  case  ex- 
cept by  J.  L.  Brasfield,  the  person  arrested; 
that  the  money  deposited  for  this  bail  is  con- 
clusively presumed  to  be  his;  and  that  the 
complainant  is  entitled  to  no  recovery  of  said 
sum.  For  this  proposition  we  are  cited  to 
State  V.  Ross,  100  Tenn.  303,  45  S.  W.  673. 
In  that  case  there  was  a  deposit  of  money 
made  with  the  clerk  of  the  criminal  court 
of  Davidson  county  in  lieu  of  bail.  This  de- 
posit, however,  was  made  under  the  express 
authorization  of  Shannon's  Code,  sees.  7131- 
7135;  and  the  court  held  that,  although  the 
deposit  was  made  by  the  mother  of  the  ac- 
cused, the  deposit  must  be  returned  to  him 
imder  the  provisions  of  section  7135  Shan- 
non's Code,  which  in  explicit  language  di- 
rects the  payment  of  such  funds  'to  the  de- 
fendant.' The  deposit  referred  to  in  State 
v.  Ross  was  made  and  received  under  author- 
ity of  law.  The  statutes  referred  to  governed 
its  receipt  and  likewise  controlled  its  dis- 
position. In  the  present  case  the  money  was 
received  without  any  authority  of  law,  tho 
town  of  Milan  acquired  no  title  to  it,  it  is 
still  the  property  of  the  complainant,  and 
he  is  entitled  to  recover  it." 

Under  Statute  Authorizing  Deposit, 

As  was  noted  in  State  ▼.  Brown,  149  Wis. 
672,  Ami.  Cas.  191 3D  194,  statutes  have  been 
passed  in  some  jurisdictions  authorizing  a 
cash  deposit  in  lieu  of  bail.  The  recent  cases 
arising  under  such  statutes  all  involve  the 
right  of  the  person  making  such  a  deposit 
to  recover  it  back  from  the  public  authori- 
ties. 

In  Cohen  v.  Bruere,  96  Misc. '609,  162  N. 
Y.  S.  75,  it  appeared  that  the  plaintiff  de- 
posited a  sum  of  money  in  lieu  of  bail  to 
secure  the  release  of  a  prisoner  pending  his 
examination.  On  the  examination  the  pris- 
oner was  held  for  trial  and  was  released 
pending  the  trial  on  the  same  deposit  on  llu> 
assumption  that  the  plaintiff  had  agreed 
that  it  might  be  held  for  that  purpose.  The 
accused  did  not  appear  for  trial  and  his  bail 
was  declared  forfeited.  It  was  held  that  the 
money  deposited  by  the  plaintiff  in  lieu  of 
bail  was,  for  the  purpose  of  the  deposit,  the 
money  of  the  accused,  but  that  for  all  other 
purposes  it  was  the  property  of  the  depositor 
and  the  deposit  having  been  made  for  his 
appearance  for  examination  only,  the  deposit 
was  releaiied  on 'that  appearance.  The  court 
said:     'The  money  deposits  by  Cohen   in 
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lieu  of  l>ail  for  Levine  was  for  the  purpose 
of  the  deposit  of  the  money  of  Levine ;  other- 
wise it  was,  and  remained,  Cohen's  money. 
This  proposition  is  disputed  on  the  theory 
that  under  section  586  of  the  Criminal  Code 
none  but  the  defendant  can  deposit  money 
in  lieu  of  bail,  and  that  by  operation  of  law 
the  ownership  of  money  was  vested  in  the 
defendant.  As  authority  People  v.  Laidlaw, 
102  X.  Y.  588,  is  cited.  An  examination  of 
the  facts  in  that  case  discloses  that  the  de- 
cision turned  upon  the  question  whether  the 
money  deposited  by  a  third  person  in  lieu 
of  bail  for  defendant  should  be  applied  to 
the  payment  of  a  fine  imposed  upon  hinf. 
The  court  decided  that  it  should,  holding  that 
the  money  should  for  the  purposes  of  the 
deposit  be  considered  in  fact  the  money  of 
the  defendant.  In  no  sense  did  this  ruling 
affect  the  title  of  the  depositor  of  the  money 
as  against  all  persons  except  the  state,  and 
that  was  limited  to  the  fine  or  forfeiture 
resulting  from  the  criminal  action.  Subse- 
quently section  586  of  the  Criminal  Code  was 
amended  hy  reciting  that  whenever  any  per- 
son other  than  the  defendant  made  the 
deposit  the  defendant  might  execute  a  con- 
sent that  upon  -the  termination  of  the  pro- 
ceeding the  money  might  be  refunded  to  the 
depositor.  It  is  difficult  to  perceive  what 
change  was  affected,  or  what  new  law  was 
created  by  this  amendment.  It  certainly  did 
not  detract  from  the  ownership  of  the  de- 
positor, nor  did  it  confer  ownership  upon  the 
defendant.  If  the  defendant  had  not  title 
as  against  the  depositor,  his  consent  would 
not  confer  title,  and  his  refusal  of  it  could 
not  impair  the  right  of  the  depositor  to  have 
the  money  returned  to  him.  All  that  this 
amendment  accomplished  was  a  formal  statu- 
tory recognition  that  a  person  other  than 
the  defendant  may  deposit  for  him  money 
in  lieu  of  bail.  ...  When  the  magistrate 
held  Levine  to  answer  in  a  specified  sum  aa 
bail,  and  in  default  thereof  he  was  committed 
and  taken  into  custody,  a  new  proceeding  in 
the  action  was  instituted  which,  so  far  as 
bail  was  concerned,  had  no  relation  to  the 
initial  proceeding  in  which  bail  was  given  for 
examination.  .  .'  .  When  Levine  failed 
to  appear  for  trial,  and  bail  was  declared 
forfeited,  there  was  no  bail  outstanding,  and 
consequently  there  could  not  be  a  forfeiture." 

In  the  reported  case  a  surrender  of  the 
accused  by  the  person  who  has  deposited 
money  in  lieu  of  bail  is  held  to  be  sufficient 
to  entitle  the  depositor  to  reclaim  his  money. 

In  Smith  v.  Barnes  County,  32  N.  D.  4, 
152  N.  W.  674,  it  appeared  that  cash  was 
deposited  in  lieu  of  bail  conditioned  on  the  ap- 
pearance of  the  accused  to  answer  to  a  charge 
of  misdemeanor.  It  was  held  that  an  action 
for  money  had  and  received  would  not  lie 
where  the  deposit  was  declared  forfeited  for 


nonappearance,  even  though  the  accused  did 
appear  by  counsel  as  authorized  by  statute 
in  such  cases,  where  it  appeared  that  he  there- 
after fled  and  did  not  hold  himself  amenable 
to  the  orders  and  processes  of  the  court  in 
accordance  with  the  undertaking  of  bail  pre- 
scribed by  statute,  but  that  the  proper  reme- 
dy was  an  application  to  reinstate  such  bail. 
In  Sauskelonis  v.  New  Britain,  89  Conn. 
298,  94  Atl.  368,  a  suit  for  money  had  and 
received,  it  appeared  that  th,e  plaintiff  was 
arrested  for  a  misdemeanor  and  released  by 
a -police  ofikial  on  making  a  cash  deposit  in 
lieu  of  bail,  which  he  subsequently  forfeited. 
It  was  held  that  the  fixing  of  bail  by  the  of- 
ficial was  not  authorized  by  the  city  charter 
or  statute  and  it  was  not  therefore  forfeited, 
but  that  inasmuch  as  the  plaintiff  was  in  pari 
delicto  with  the  officer  in  unlawfully  obtain- 
ing his  release,  the  court  would  not  aid  him 
to  recover  the  money.'  The  court  said: 
"Granting  bail  and  fixing  its  amount  is  a 
judicial  or  quasi-judicial  function.  This  may 
be  done  by  the  court  having  cognizance  of 
the  case  or  by  other  proper  officer  duly  au- 
thorized by  law.  Bail  taken  by  an  unauthor- 
ized or  disqualified  person  or  officer  is  void. 
Com.  V.  Loveridge,  11  Mass.  337,  338;  Com.  v. 
Otis,  16  Mass.  198,  199.  General  Statutes, 
§  1489,  provides  that  bail  shall  be  taken 
by  the  court  having  cognizance  of  the  offense, 
a  judge  or  clerk  of  said.court,  or  by  a  county 
commissioner.  Section  111  of  the  charter  of 
the  city  of  New  Britain,  enacted  in  1905, 
provided  that  'whenever  any  person  shall  be 
arrested  charged  with  misdemeanor  and  bail 
shall  have  been  fixed  it  shall  be  lawful  for 
the  chief  or  captain  of  police  to  accept  cash 
as  bail.'  A  sergeant,  acting  as  captain  of 
police,  could,  under  this  provision,  accept 
cash  bail,  but  he  could  only  accept  such  cash 
bail  where  it  had  been  fixed  by  proper  au- 
thority. In  1909  a  statute  was  enacted  which 
provides  that  in  all  criminal  cases  in  which 
cash  bail  is  offered  the  cash  bail  shall  be 
deposited  with  the  justice  of  peace,  or  clerk 
of  the  court  having  jurisdiction  of  the  offense, 
and  that  the  .bond  shall  be  executed  and  the 
cash  received  by  either  justice  or  clerk  of 
court  in  lieu  of  the  surety  or  sureties  on 
the  bond.  Public  Acts  of  1909,  Chap.  72, 
p.  1006.  It  does  not  appear  of  record  that 
any  bond  was  executed  by  the  plaintiff  or 
received  by  Herting.  Upon  this  record  the 
bail  was  not  properly  allowed  and  fixed,  and 
Herting  had  im  ."authority  to  accept  the  $50 
as  bail;  and  \  .tlier.  had  he  had  such  au- 
thority he  did  not  take  a  bond  in  conformity 
with  the  statute  of  1909.  The  proceeding  wa^ 
without  authority  and  there  was  no  legal 
bond  to  forfeit.  But  it  does  not  follow  that 
the  plaintiff  can  recover  the  cash  bail  he  de- 
posited upon  his  own  request  in  order  to 
obtain   his   release   from  a   just  confinement 
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upon  a  lawful  arrest.  The  plaintiff  requested 
the  sergeant  to  do  an  unlawful  act,  to  fix 
his  bail  and  release  him  from  confinement, 
when  the  sergeant  was  without  authority  to 
do  either.  The  sergeant  complied  with  the 
unlawful  request  and,  in  violation  of  law,  re- 
leased the  plaintiff,  and  thereby  obstructed 
justice.  Both  the  plaintiff  and  the  sergeant 
have  participated  in  an  illegal  act.  The  law 
presumes  the  plaintiff  knew  that  he  was 
soliciting  and 'engaged  in  an  unlawful  act. 
The  giving  of  the  cash  bail  was  the  moving 
consideration  for  the  unlawful  release.  We 
are  now  asked  to  relieve  the  plaintiff  from 
the  effect  of  his  unlawful  act,  which  has  con- 
tributed to  the  breach  of  the  law  in  obstruct- 
ing justice  through  the  procuring  of  his 
release  from  a  lawful  confinement.  The  plain- 
tiff was  in  pari  delicto  with  the  officer  of 
the  city.  The  law  will  leave  him  where  he 
placed  himself,  and  our  courts  will  not  aid 
him  to  recover  the  cash  bail  which  was  the 
moving  cause  of  his  illegal  release." 

In  Childress  v.  Boyett,  126  Ark.  627  mem. 
100  S.  W.  429,  it  appeared  that  an  accused 
had  been  released  on  a  deposit  made  by  a 
third  person  who  subsequently  surrendered 
him  in  open  court.  On  a  proceeding  brought 
by  the  depositor  to  recover  his  money,  the 
evidence  showed  that  it  had  been  deposited 
with  the  sheriff  who  had  been  subsequently 
garnished  in  a  suit  Against  the  accused  by  his 
creditors.  The  county  treasurer  and  not  the 
sheriff  was  the  proper  custodian  of  such  a  de-. 
posit.  The  court  refused  to  order  the  sheriff 
to  turn  over  the  money  since  he  had  no  author- 
ity under  the  statute  to  accept  it  in  his  official 
capacity  and  there  was  no  evidence  to  show 
that  he  still  retained  it  or  whether  he  was 
prevented  by  legal  process  from  returning  it. 


against  the  insured  and  insurer  to  apply  the 
insurance  money  to  satisfaction  of  judgment, 
is  constitutional. 


WILLIAMS 

V. 

KELSON  ET  AL, 
(Two  Cases.) 

Massachusetts  Supreme  Judicial  Court — Sep- 
tember 13,  1917. 

22S  Mass.  191;  117  N,1E,  lSi9. 


Casualty  Insurance  —  Rishts  of  Injured 
Person  against  Insurer. 

St.  1914,  c.  464,  permitting  a  judgment 
creditor  of  one  insured  by  contract  of  casualty 
insurance  against  loss  on  account  of  bodily 
injury  of  any  person  from  causes  for  which 
the  insured  is  responsible  to  proceed  in  equity 


The  superior  court  has  jurisdiction  of  a 
petition  by  a  judgment  creditor  of  one  in- 
sured by  contract  of  casualty  insurance  to 
reach  and  apply  under  St.  1914,  c.  464,  in- 
surance money '  to  the  satisfaction  of *"  his 
judgment,  for  the  court  has  general  chancery 
jurisdiction,  and  Rev.  Laws,  c.  169,  §  3,  con- 
fers upon  it  jurisdiction  of  special  equitable 
suits  by  creditors  to  reach  and  apply  prop- 
erty of  a  debtor  which  cannot  be  attached 
or  taken  on  execution  in  actions  of  law. 


The  exclusive  jurisdiction  in  equity  con- 
ferred upon  the  supreme  judicial  court  by 
Rev.  Laws,  c.  159,  §  2,  is  confined  to  matters 
not  within  the  general  principles  of  chancery 
jurisprudence,  and  hence  does  not  give  the 
supreme  judicial  court  jurisdiction  over  such 
proceeding. 

Antoniobile    Owner's    Liability    Insnr« 
ance  ^  Operation  of  Car  by  Minor. 

Plaintiff  having   been   run   down .  and    in- 

J'ured  by  defendant's  motorcar,  and  defendant 
laving  a  policy  protecting  him  from  loss, 
after  recovering  judgment  brought  proceed- 
ings to  reach  and  apply  the.  insurance  money 
to  the  satisfaction  of  the  judgment.  The 
policy  declared  that  it  did  not  cover  loss 
from  liability  for  .my  suit  based  on  injuries 
or  death,  caused  while  the  motorcar  was 
being  driven  by  any  person  under  the  age  of 
sixteen  years.  The  court  found  that  a  son 
of  defendant  under  sixteen  years  of  age  had 
been  driving  the  car,  but  that  just  previous 
to  the  accident  defendant  took  the  wheel 
from  his  son,  telling  him  to  get  out  of  the 
way,  and  thereafter  the  son  did  nothing  other 
than  to  sound  the  horn.  It  is  held  that  even 
though  defendant  was  found  not  to  have  been 
in  a  position  favorable  to  the  operation  of  the 
car,  yet  as  he  was  the  dominating  mind  and 
had  removed  his  son,  the  accident  was  one 
falling  within  the  policy 

[See  note  at  end  of  this  case.l 

Casualty    Insurance   —    Rigbts    of    In- 
jured Person  against  Insurer. 

Under  St.  1914,  c.  464,  permitting  a  judg- 
ment creditor  of  one  insured  by  contract  of 
casualty  policy  against  loss  or  damages  on 
account  of  bodily  injury  or  death  by  accident 
arising  from  causes  from  which  the  insured 
is  responsible  to  proceed,  having  recovered 
judgment  for  a  cause  covered  by  the  contract 
of  insurance  in  equity  against  the  insured 
and  insurer  to  apply  insurance  money  to  the 
satisfaction  of  the  judgment;  one  run  down 
by  insured's  motorcar  may,  having  recovered 
judgment  against  him,  proceed  to  that  extent 
against  the  insurer,  it  being  the  manifest 
purpose  of  the  statute  to  include  such  cases. 
Sanie. 

Where  a  wife  was  run  down  and  injured  by 
the  motorcar  of  one  insured  against  losses 
resulting  from  the  operation  of  a  car,  she 
can,  under  the  statute,  compel  application  of 
the  insurance  money  to  the  satisfaction  of  her 
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jodgsflntt  but  ihe  hiiBfaand»  who  reeovered 
dMrnrngm  lor  tiie  injvry  of  hi«  wife,  esnnot, 
for  the  statute  is  expressly  limited  to  a  judg- 
meat  for  '*bodily  injury"  which  does  not  in- 
clude the  husband's  financial  loss  or  loss  of 
consortium. 

Appeal  from  Superior  Court,  Suffolk 
county:    Jenney,  Judge. 

Actions  by  Rose  Williams  and  by  Barnett 
Williams,  plaintiffs  respectively,  against 
James  £.  Nelson  et  al.,  defendants  in  each 
action.  Judgments  for  plaintiffs.  Defendant 
United  Fidelity  Company  of  Baltimore,  Md., 
appeals.  The  facts  are  stated  in  the  opinion. 
Affibmb)  as  to  Rose  Williams.  RfVfaiSED  as 
to  Barnett  Williams. 

B.  V.  Cunningham  and  Blodgett^  Jones, 
Bumham  d  Bingham  for  appellant. 

Hannigan  d  Fox  and  C.  R.  Cabot  for  ap- 
pellees. 

[193]  Ruoo,  C.  J. — These  are  suits  in  equity 
under  St  1914,  c.  464.  That  act  in  terms 
permits  a  judgment  creditor  of  one  insured  by 
contract  of  casualty  insurance  against  loss  or 
ilamage  cm  account  of  bodily  injury  or  death 
by  accident  of  any  person  arising  from  causes 
for  which  the  insured  is  responsible,  such ' 
judgment  having  been  recovered  for  a  cause 
covered  by  the  contract  of  insurance,  to  pro- 
ceed in  equity  against  the  insured  and  the 
insurer  to  reach  and  apply  the  insurance 
money  to  the  satisfaction  of  the  judgment. 

1.  The  statute  has  been  assailed  as  contrary 
to  the  Constitution.  But  that  contention  has 
been  held  untenable  in  Lorando  v.  Oethro,  228 
Mass.  181,  117  N.  E.  185,  just  decided,  and 
need  not  be  discussed  further.  This  case 
upon  that  point  is  governed  by  the  authority 
of  tiJat  decision. 

2.  The  Superior  Court  has  jurisdiction  of 
tbe  suits.  That  court  has  general  chancery 
jurisdiction.  It'  has  jurisdiction  by  the  ex- 
press terms  of  R.  L.  c.  159,  §  3,  of  special 
equitable  suits  by  creditors  to  reach  and 
apply  property  of  a  debtor  which  cannot  be 
reached  to  be  attached  or  taken  on  execution 
in  actions  at  law.  Creditors'  bills  brought 
by  those  who  have  obtained  judgments  to 
enforce  their  collection  is  a  well  recognized 
branch  of  equity.  Rioux  v.  Cronin,  222  Mass. 
131,  137,  109  N.  E.  898.  Suits  under  the 
present  statute  are  sufficiently  similar  to 
these  two  classes  of  cases,  of  which  the  Su- 
perior Court  plainly  has  jurisdiction,  to  be 
also  within  its  jurisdiction.  When  an  exist- 
ing method  of  relief  in  equity  already  within 
the  jurisdiction  of  the  Superior  Court  is  en- 
larged or  [IW]  modified,  without;  creating  a 
new  branch  of  equity,  it  is  cognizable  still  by 
that  court.  The  instant  statute  is  a  simple 
amplification  of  relief  under  the  well  known 


equitable  process  of  creditor's  bill  or  equitable 
attachment. 

The  exclusive  jurisdiction  in  equity  con- 
ferred upon  the  Supreme  Judicial  Court  by 
R.  L.  6.  159,  §  2,  is  confined  to  matters 
not  within  the  general  principles  of  chancery 
jurisprudence  cognizable  under  statutes  which 
do  not  expressly  provide  that  the  Superior 
Court  also  shall  have  jurisdiction.  It  does 
not  govern  the  present  proceedings.  Cases 
like  Baldwin  v.  Wilbraham,  140  Mass.  459, 
4  N.  E.  829,  and  Lang  maid  v.  Reed,  159  Mass. 
409,  34  N.  E.  593,  which  related  to  newly 
created  special  statutory  subjects  of  equity 
not  known  to  general  chancery  jurisprudence, 
are  not  relevant. 

3.  The  policy  by  which  the  judgment  debtor 
was  insured  contained  this  clause:  ''B.  This 
policy  does  not  cover  loss  from  liability  for, 
or  any  suit  based  on,  injuries  or  death  caused 
by  any  automobile  (1)  while  driven  or 
manipulated  by  any  person  under  the  age 
fixed  by  law  or  under  the  age  of  sixteen  years 
in  any  event.  .  .  ."  The  judgments  here 
in  question  were  recovered  for  injuries  caused 
to  the  female  plaintiff  by  being  hit  by  an 
automobile  of  the  insured.  The  finding  of 
the  judge  in  this  respect  is  that,  although 
before  the  accident  which  caused  the  injuries 
to  the  female  plaintiff,  hereafter  called  the 
plaintiff,  a  son  of  the  principal  defendant 
under  sixteen  years  of  age  had  been  driving 
the  automobile,  yet  just  before  the  automobile 
struck  the  plaintiff,  the  father  "suddenly 
leaned  over  to  the  left  and  took  the  wheel 
from  his  son,  telling  him  to  get  out  of  the 
way."  Apparently  at  this  moment  the  auto- 
mobile was  thought  by  the  father  to  be  in  a 
position  of  some  danger  either  as  being  on 
the  wrong  side  of  the  road  or  as  likely  to  be 
driven  off  the  road.  The  further  finding  is 
that  "The  son  shrunk  back  in  the  seat,  and 
the  father  thereafter  guided  the  course  of 
the  automobile  and  entirely  controlled  its 
operation  so  far  as  possible  so  to  do  in  the 
position  in  which  he  was,  and  the  son  there- 
after did  nothing  except  to  blow  the  horn. 
The  automobile  crossed  both  street  railway 
tracks,  passed  in  front  of  the  street  car,  and 
then,  turning  to  the  right,  proceeded  between 
the  street  car  and  the  sidewalk  and  hit  Rose 
Williams  who  was  on  the  street  for  the  pur- 
pose of  taking  the  street  car.  The  operation 
of  the  car  was  entirely  controlled  .by  the 
father  while  crossing  both  street  [195]  rail- 
way tracks,  while  passing  in  front  of  the 
street  car  and  turning  to  the  right  on  Massa- 
chusetts Avenue,  and  while  proceeding  on 
Massachusetts  Avenue  for  a  distance  of  at 
least  the  length  of  the  street  car,  but  Nelson 
was  not  in  a  position  in  the  automobile  at 
the  time  of  the  accident  'so  that  he  could 
properly  drive  or  manipulate  the  automobile,' 
and  he  was  not  in  a  position  in  which  he 
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could  readily  prevent  the  accident  bj^^upplj- 
ing  the  levers  or  pedals  provided  for  ■  stop- 
ping the  automobile." 

This  finding  of  fact  is  amply  supported  by 
evidence,  which  need  not  be  reviewed.  It 
must  be  accepted  as  true.  As  matter  of  law 
it  supports  recovery  under  the  policy.  The 
dominating  mind  in  control  of  the  operation 
of  the  automobile  and  regulating  its  move- 
ment of  impact  with  the  plaintiff,  was  that 
of  the  father  and  not  the  son.  Although  the 
distance  travelled  after  the  father  took  man- 
ual guidance  of  the  automobile  was  compar- 
atively short,  perhaps  not  mere  than  fifty  or 
seventy 'five  feet,  and  the  conditions  of  his 
driving  were  unfavorable  to  complete  and 
skilful  direction  of  its  course,  yet  his  initial 
choice  was  to  drive  on  rather  than  to  stop 
or  pursue  some  other  line  of  action.  That 
the  son  blew  the  horn  and  had  brought  the 
machine  into  an  improper  position  does  not 
derogate  from  the  paramount  control  of  the 
father  over  it,  nor  prevent  him  from  being, 
at  the  time  of  the  injury  to  the  plaintiff,  the 
one  by  whom  it  was  "driven  or  manipulated,** 
within  the  meaning  of  those  words  in  the 
policy. 

The  finding  that  the  father's  position  was 
such  that  he  could  not  readily  prevent  the 
accident  by  stopping  the  car  is  not  decisive. 
That  is  not  equivalent  to  a  finding  that  it 
was  impossible  in  reason  for  him  to  have 
stopped  the  car  after  he  assumed  control  of 
its  movements  and  before  the  plaintiff  was 
injured.  Moreover,  the  fundamental  fact  is 
that  he  was  driving  and  that  he  elected  to 
drive  under  the  conditions  which  confronted 
him. 

4.  The  language  of  the  statute  renders  it 
applicable  to  every  contract  of  insurance 
whereby  one  "is  insured  against  loss  or  dam- 
age on  account  of  the  bodily  injury  or  death 
by  accident  of  any  person."  The  words  "loss 
or  damage,"  in  this  connection  in  the  light 
of  their  context,  and  the  manifest  purpose  of 
the  statute,  include  a  case  like  the  present 
where  the  insured  has  been  held  responsible 
to  the  extent  of  the  rendition  of  a  judgment 
against  him,  although  no  payment  has  been 
made  on  the  judgment. 

[196]  5.  The  husband  of  the  female  plain- 
tiff recovered  judgment  against  the  insured 
for  the  loss  or  damages  sustained  by  him 
because  of  the  physical  injury  to  his  wife. 
The  question  is  whether  this  judgment  is  for 
the  "bodily  injury  ...  of  any  person." 
Bodily  injury  imports  harm  arising  from 
corporeal  contact.  In  this  connection  "bod- 
ily" refers  to  an  organism  of  flesh  and  blood. 
It  is  not  satisfied  by  anything  short  of  physi- 
cal, and  is  confined  to  that  kind  of  injury. 
It  does  not  include  damage  to  the  financial 
resources  of  the  husband  arising  from  a  bod- 
ily injury  to  his  wife.  Hey  v.  Prime,  197 
Mass.   474,   84  N.   B.   141,   17   L.R.A.(N.8.) 


570,  and  cases  cited.  Keating  v.  Boston  El. 
R.  Go.  209  Mass.  278,  282,  05  N.  E.  840.  Per- 
sonal injury  in  other  connections  has  been 
held  to  be  of  more  comprehensive  significance. 
Mulvey  v.  Boston,  197  Mass.  178,  180,  14 
Ann.  Cas.  349,  83  N.  £.  402;  Madden's  Case, 
222  Mass.  487,  492,  111  N.  E.  379,  hJRJL. 
1916D  1000  But  "bodily  injury  ...  of 
any  person"  cannot  reasonably  be  held  to 
include  the  kind  of  loss  suffered  by  the  hus- 
band- 
It  follows  from  what  has  been  said  that 
in  the  suit  by  the  wife  the  entry  must  be 
decree  affirmed  with  costs,  and  in  that  by 
the  husband  the  decree  must  be  reversed,  and 
in  accordance  with  St.  1913,  c.  716,  §  ^  a 
new  decree  entered  dismissing  his  bill  with 
costs. 

So  ordered. 

NOTE. 

The  reported  case  construes  a  policy  of 
automobile  owner's  liability  insurance  provid- 
ing that  the  policy  should  not  cover  an  ac- 
cident occurring  while  the  car  was  driven 
by  a  person  under  sixteen  years  of  age.  It 
appeared  that  the  insured  was  driving  with 
his  son  who  was  under  sixteen,  and  that  the 
son  was  operating  the  car.  Just  before  the 
accident  the  insured  leaned  over  and  took 
the  wheel,  and  had  driven  the  car  about  fifty 
feet  when  the  accident  occurred.  It  is  held 
that  the  car  was  not  being  driven  by  a  per- 
son under  sixteen  at  the  time  of  the  acci- 
dent, within  the  meaning  of  the  policy,  though 
a  dangerous  situation  had  been  produced 
while  it  was  so  driven,  and  though  the  in- 
sured was  at  a  disadvantage  in  operating 
the  car  because  he  was  not  in  the  driver's 
seat.  The  subject  of  insurance  against  the 
liability  of  an  automobile  owner  is  discussed 
in  the  notes  to  Patterson  v.  Standard  Aoc 
Ins.  Co.  Ann.  Cas.  1915A  632;  and  Collins 
v.  Standard  Ace.  Ins.  Co.  Ann.  Cas.  1917D 
59. 


MOORE 


v. 


TWIN   CITY   ICE   ANB   COLD   8T01U 
AGE  COMPANY. 

Washington  Supreme  Court,  Department  Twa 
— ^August  29,  1916 

92  Wash,  aOS;  169  Pac,  779. 


Waste  —  What  Constitntas  —  Chaasi»C 
Character  of  Land  .—  Balslns  Level. 

Under  the  lease  of  a  lot  fifty  by  one  hundred 
and  thirty-seven  feet,  not  generally  valuable 


for  agricultural  purposes,  adjacent  to  the 
tenant's  lot,  used  by  it  for  a  grape  juice  fac- 
tory and  cold  storage  plant,  not  specifying 
the  purposes  for  which  it  might  be  used,  but 
providing  that  the  lessee  should  not,  under 
penalty  of  forfeiture,  make  or  suffer  any 
waste  theredf,  or  any  alteration  therein  with- 
out the  lessor's  consent  in  writing,  the  lessee's 
placing  upon  the  lot  of  surface  soil,  sand, 
gravel,  or  rock,  excavated  from  the  adjacent 
lot  so  that  the  sand  might  be  used  in  the  con- 
crete mixture  for  the  cellar  or  basement  wall, 
and  that  the  gravel  or  rock  might  be  readily 
moved  and  the  surface  soil  disposed  of,  all 
of  which  had  been  removed,  with  the  excep- 
tion of  twelve  yards  on  a  corner  of  the  lot 
left  to  make  a  better  driveway,  does  not  con- 
stitute waste  for  which  the  lessor  might  for- 
feit the  lease;  "waste"  being  an  unreasonable 
and  improper  use,  abuse,  mismanagement,  or 
omission  of  duty  touching  realty  by  one  right- 
fully in  possession,  which  results  in  substan- 
tial injury  thereto. 

[See  note  at  end  of  this  case.] 

Payment  —  Check  as  Payment  —  Erro- 
neous Notation  on  Claeok. 

Where  a  tenant  mails  a  check  for  the 
amount  of  rent  then  due,  containing  a  nota- 
tion ^^Lot  C,"  when  that  covered  by  the  lease 
was  **Lot  A,"  not  owned  by  the  landlord,  the 
latter  must  have  known  that  the  check  was 
intended  as   payment   for   "Lot   A." 

Tender  of  Cbeok  —  Waiver  of  Objec- 
tion. 

Where  tender  of  rent  in  the  form  of  a  check 
was  not  refused  because  it  was  not  made  in 
cash,  the  landlord,  in  his  action  for  a  for- 
feiture, cannot  claim  that  the  tender  should 
have  been  made  in  money  and  not  by  check. 

Appeal  from  Superior  Court,  Benton  coun- 
ty:   HoLooMB,  Judge. 

Action  by  Mary  J.  Moore,  plaintiff,  against 
Twin  City  Ice  and  Cold  Storage  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Revebsed. 

Mottlton  <C  Jeffrey  for  appellant. 
0.  B.  Hamlet  and  Lon  Boyle  for  respond- 
ent. 

[609]  Main,  J. — This  action  was  instituted 
by  the  plaintiff  for  the  purpose  of  securing 
the  forfeiture  of  a  lease  of  real  estate,  for 
possession  of  such  real  estate,  and  for  dam- 
ages on  account  of  waste  claimed  to  have 
been  caused  by  the  defendant  as  tenant.  Af- 
ter the  action  had  been  pending  for  some 
time,  as  supplemental  complaint  was  filed 
claiming,  as  an  additional  ground  for  forfei- 
ture, the  failure  to  pay  rent  which  had  be- 
eome  due  subsequent  to  the  time  when  suit 
^M  begun.  Aft€r  the  iHSues  were  framed, 
the  cause  was  tried  to  the  court  without  a 
jury,  and  resulted  in  a  judgment  decreeing 
the  forfeiture  of  the  lease,  the  possession  of 
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the  premises  to  the  plaintiff,  and  $10  dam- 
ages. From 'this  judgment,  the  defendant  ap- 
peals. 

The  facts  are  briefly  these:  On  September 
9, 1913,  the  respondent  executed  and  delivered 
to  the  appellant  a  lease  for  lot  A  of  Moore's 
First  addition  to  Kenwick,  Washington.  By 
the  terms  of  this  lease,  the  tenancy  was  to 
begin  on  September  15,  1913,  and  continue 
for  a  period  of  three  years.  The  rent  speci- 
fied was  $10  per  year.  The  lot  next  adjacent 
on  the  west  to  that  covered  by  the  lease  was 
owned  by  the  appellant,  and  was  used  by  it 
for  a  grape  juice  factory  and  cold  storage 
plant. 

[610]  Prior  to  the  execution  of  the  lease, 
and  for  a  period  of  about  six  or  seven  years, 
the  appellant,  with  the  consent  of  the  owner 
of  the  lot  covered  by  the  lease,  had  used  the 
same  as  a  vard  for  its  horses,  but  at  no  time 
had  paid  any  rent  therefor.  Prior  to  the 
execution  of  this  lease,  the  son  of  the  re- 
spondent had  tendered  to  the  manager  of 
the  appellant  a  lease  to  be  executed,  with 
rent  reserved  in  the  sum  of  $1  per  year.  This 
lease  the  appellant  refused  to  execute,  the 
reason  therefore  not  appearing  in  the  record. 

The  executed  lease  does  not  specify  the 
purpose  to  which  the  lot  may  be  devoted. 
Some  time  prior  to  the  month  of  June,  1914, 
the  appellant  begun  the  excavation  for  a 
cellar  or  basement  under  the  building  occu- 
pied by  it  as  its  cold  storage  plant  and  grape 
juice  factory.  In  making  this  excavation, 
the  surface  soil,  sand,  gravel,  and  rock  were 
taken  out  on  the  east  side  of  the  lot  and  tem- 
porarily placed  upon  the  lot  covered  by  the 
lease  from  the  respondent.  When  the  exca- 
vated material  was  placed  upon  the  lot,  the 
surface  soil,  gravel  or  rock,  and  sand  were 
separated  and  placed  in  different  piles.  This 
was  so  that  such  of  the  sand  as  was  neces- 
sary could  be  used  in  the  concrete  mixture 
for  the  cellar  or  basement  walls,  and  that  the 
gravel  or  rock  could  be  readily  moved  and 
the  surface  soil  properly  disposed  of.  Part 
of  the  rock  and  gravel  had  been  removed  from 
the  lot  owned  by  the  respondent  prior  to  the 
tfme  when  the  suit  was  begun,  and  at  the 
time  of  the  trial  it  had  all  been  removed 
with  the  exception  of  approximately  twelve 
yards  on  the  northwest  corner  of  the  lot. 
This  was  left  for  the  purpose  of  making  a 
better  driveway  in  approaching  the  building. 

The  lot  covered  by  the  lease  was  in  dimen- 
sions 60  by  137  feet.  The  terms  of  the  lease 
referring  to  the  care  and  preservation  of  the 
premises  are  as  follows: 

"The  said  lessee  promises  to  .  .  .  not 
make  or  suffer  any  waste  thereof,  nor  lea^e 
or  underlet,  or  permit  any  other  person  or 
persons  to  occupy  any  portion  thereof,  or 
improve  same,  or  make,  or  suffer  to  be  made, 
any  alteration  therein  [611]  but  with  the  ap- 
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probation  of  the  lessor  thereto,  in  writing, 
having  been  first  obtained  and  the  lessor  may 
enter  to  view  and  make  improvements^  and 
to  expel  the  lessee  if  he  shall  fail  to  pay 
the  rent  as  aforesaid,  or  make  or  suffer  any 
strip  or  waste  thereof." 

On  June  26,  1914,  the  respondent,  in  writ- 
ing, notified  the  appellant  that  she  elected 
to,  and  did  thereby  forfeit  the  lease,  and  de- 
manded the  surrender  of  the  premises  "be- 
cause of  the  waste  committed  on  and  to  said 
above  described  premises,  by  placing  thereon 
large  quantities  of  stone,  sand  and  gravel." 

The  first  question  is  whether  the  appellant 
had  committed  waste  by  the .  use  to  which 
it  had  put  the  lot  leased  from  the  respondent. 
Waste  is  an  unreasonable  and  improper  use 
and  abuse,  mismanagement,  or  omission  of 
duty  touching  real  estate  by  one  rightfully 
in  possession,  which  results  in  substantial 
injury  thereto.  It  is  a  violation  of  the  ob- 
ligation of  the  tenant  to  treat  the  premises 
in  such  a  manner  that  no  harm  be  done'  to 
them,  and  that  the  estate  may  revert  to  those 
having  the  reversionary  interest,  without  ma- 
terial deterioration.  Jones,  Landlord  &  Ten- 
ant, §  625;  Davenport  v.  Magoon,  13  Ore.  3, 
4  Pac.  299,  57  Am.  Rep.  1 ;  Delano  v.  Smith, 
206  Mass.  365,  92  N.  E.  600,  30  L.R.A.(N.S.) 
474. 

In  the  case  last  cited  it  was  said: 

"Waste  is  an  unreasonable  or  improper 
use,  abuse,  mismanagement  or  omission  of 
duty  touching  real  estate  by  one  rightfully 
in  possession  which  results  in  its  substantial 
injury.  It  is  the  violation  of  an  obligation 
to  treat  the  premises  in  such  manner  that 
no  harm  be  done  to  them  and  that  the  es- 
tate may  revert  to  those  having  an  underly- 
ing interest  undeteriorated  by  any  wilful  or 
negligent  act." 

The  respondent  claims  that  the  acts  of  the 
appellant  constituted  waste  because  such  acts 
materially  lessened  the  value  of  the  lot  for 
agricultural  purposes.  In  this  connection  it 
should  be  remembered  that  the  lot  in  ques* 
tion  was  within  the  corporate  limits  of  the 
city  of  Kennewick;  that  the  dimensions 
[612].  thereof  were  50  by  137  feet.  In  addi- 
tion to  this,  the  son  of  the  plaintiff,  while 
testifying  in  her  behalf  on  cross-examination, 
placed  the  value  of  the  lot  at  $2,200  and 
stated  that  at  one  time  he  had. arranged  to 
sell  it  to  a  person  for  that  sum  who  desired 
to  erect  a  creamery  thereon.  Another  wit- 
ness on  behalf  of  the  respondent  said  that 
the  value  of  the  lot  was  approximately  $200 
for  agricultural  purposes.  This  witness  was 
a  farmer,  and  only  claimed  to  be  familiar 
with  the  land  for  agricultural  purposes. 

It  cannot  be  held  that  this  lot  was  chiefly 
valuable  for  agricultural  purposes.  Owners 
of  land  adapted  to  that  purpose  do  not  plat 
it  into  tracts  of  such  dimensions  as  this  lot. 
If  it  was  worth  any  substantial  part  of  the 


sum  which  the  son  gf  the  plaintiff  testified 
was  its  vali»e,  tiiere  is  no  known  agricultural! 
use  to  which  it  could  be  devoted  and  an  ade- 
quate return  realized  upon  such  investment. 

From  the  memorandum  opinion  of  the  trial 
judge,  as  well  as  from  the  findings  of  fact 
entered  in  the  case,  it  appears  that  he  wa» 
of  the  opinion  that  no  waste  had  been  com- 
mitted. With  this  view  we  are  in  accord. 
The  lease  not  specifying  the  purpose  to  which 
the  property  should  be  devoted,  the  tenant, 
no  doubt,  had  the  right  to  make  any  rea- 
sonable use  thereof  in  connection  with  the 
operation  of  its  adjacent  property.  It  is  true 
that  approximately  twelve  yards  of  gravel 
remained  upon  the  lot  at  the  time  of  the 
trial,  but  this  was  incidental  to  the  use  of 
the  lot  in  connection  with  the  lot  owned  by 
the  appellant. 

The  excerpt  from  the  lease  above  quoted 
provides,  among  other  things,  that  the  ten- 
ant shall  not  make  any  alteration  in  the 
premises  without  the  written  consent  of  the 
lessor.  But  the  lease  does  not  reserve  to  the 
lessor  the  right  to  terminate  the  lease  for 
such  an  alteration.  The  lease,  as  indicated 
by  the  last  clause,  only  gives  the  right  to- 
the  lessor  "to  expel  the  lessee  if  he  shall  fail 
to  pay  the  rent  as  aforesaid,  or  make  or  suf- 
fer any  strip  or  waste  thereof.*'  It  was  under 
this  clause  in  the  lease  that  the  respondent 
claimed  the  [613]  right  to  a  forfeiture  when 
she. gave  notice  to  that  effect.  There  is  no 
claim  that  there  was  any  strip,  and  if  there 
was  neither  failure  to  pay  rent,  nor  waste, 
the  respondent's  right  to  a  forfeiture  under 
her  notice  fails.  Here  we  are  not  in  accord 
with  the  view  of  the  trial  judge,  as  he  ap- 
parently interpreted  the  covenant  against 
alteration  in  the  lease  to  be  covered  by  the 
forfeiture  clause.  There  being  no  waste,  it 
follows  that  the  respondent  had  no  right  to- 
declare  the  tenancy  forfeited  for  that  rea- 
son. 

The  rent  for  which  the  forfeiture  was 
claimed  was  due  on  September  15,  1914.  On 
that  day  the  appellant  oalled  at  the  home 
of  the  respondent  for  the  purpose  of  paying 
the  rent,  but  found  no  one  there  to  whom  he 
could  pay  it.  Thereafter,  during  the  same  day, 
he  mailed  to  the  respondent  a  check  for  $10, 
which  was  the  amount  of  the  rent  then  due. 
This  check  contained  a  notation  ''Lot  C," 
when  that  covered  by  the  lease  was  "Lot  A." 
The  check  was  returned  by  the  respondent 
without  comment.  The  respondent  did  not  own 
lot  C,  and  had  no  relation  with  the  appellant- 
relative  thereto.  She  must  have  known, 
and  the  fact  could  not  have  been  otherwise, 
that  the  check  was  intended  as  payment  upon 
the  lot  covered  by  the  lease.  Tender  of  the 
rent  in  the  form  of  a  check  was  not  refused 
because  it  was  not  made  in  cash.  In  the  pre- 
vious dealings  between  the  parties,  there  was 
nothing  to  indicate  that  the  respondent  would 
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not  as  readily  accept  the  check  in  payment 
of  the  rent  as  cash.  The  respondent  not  hav- 
ing refused  the  check  because  the  rent  was 
offered  in  that  form  instead  of  in  cash,  is  not 
in  a  position  to  now  claim  that  the  tender 
fihould  have  been  made  in  money  and  not  by 
check.  Hidden  v.  German  Sav.  etc.  Soc.  48 
Wash.  384,  93  Pac.  668;  Walsh  v.  Colvin, 
53  Wash.  309,  101   Pac.   1085. 

Tlie  judgment  will  be  reversed,  and  the 
cause  remanded  with  direction  to  the  su- 
perior court  to  dismiss  the  action. 

Morris,  C.  J.,  Mount,  and  Bausman,  JJ., 
concur. 


NOTE. 

Changing:  Cliaraeter  of  Iiand  as  Waste. 

Rule  in  England  and  Canada: 
Generally,  543. 
Changing  Arable  Land  into  Wood  Land, 

643.     ^ 
Changing  Wood  Land  into  Pasture,  544. 
Changing  Meadow  into  Arable  Land,  544. 
Changing  Meadow  into  Pasture,  544. 
Changing  Meadow  into  Garden,   545. 
Changing  Meadow  into  Orchard,  545. 
Changing  Meadow  into   Building  Land, 

545. 
Changing  Pasture  into  Arable  Land,  545. 
Changing  Park  into  Farm,  546. 
Removing  Crops  or  Manure,    546. 
Permitting    Growth    of    Noxious    Weed, 

547. 
Failure  to  Culti;^ate  Land,    547. 
^i^ging  Drains  or  Trenches  in  Meadow, 

547. 
Changing  Level  of  Land,   547. 
Removing  Turf,  549. 
Suffering  Sea  to  Inundate  Land,  549. 
Rule  in  United  States: 
Generally,    550. 

Changing  Meadow  into  Pasture,  550. 
Changing  Pasture  into  Arable  Land,  550. 
Changing  Pasture  into  Brush  or  Wood 

Lot,  552. 
Exhausting  Land,    552. 
Permitting    Growth    of    Noxious    Weed, 

553. 
Failure  to  Cultivate  Land,    553. 
Removing  Crops  or  Manure,  553. 
Opening  Way  or  Drain,   554. 
Changing  Level  of  Land,   554. 
Flooding  Land,    554. 


fiule  in  Engiitnd  and  Canada^ 

Genkrallt. 

tn  England,  in  the  earlier  cases,  it  was 
held  that  any  ehange  in  the  character  or  na- 
ture of  land,  though  the  real  value  of  the 
land  was  thereby  improved,  was  waste.    The 


reasons  given  for  this  strict  common-law  rule 
were  that  it  not  only  changed  the  course  of 
husbandry,  but  also  the  evidence  of  title, 
since  the  nature  of  the  land  was  an  essential 
part  of  the  description  in  many  ancient 
muniments  of  title.  See  the  cases  cited 
throughout  this  subdivision.  The  test  as 
laid  down  in  the  early  cases  seems  to  be 
whether  the  act  altered  the  nature  of  the 
thing  demised.  West  Ham  Cent.  Charity 
Board  v.  East  London  Waterworks  Co, 
[1900]  1  Ch.  (Eng.)  624,  69  L.  J.  Ch.  257, 
82  L.  T.  N.  S.  85,  48  W.  R.  284,  [1900]  W. 
N.   37. 

In  some  of  the  later  cases,  however,  there 
is  an  intimation  of  a  departure  from  the 
strictness  of  the  earlier  rule.  Thus  it  ha^ 
been  said  that,  if  the  permanent  character 
of  the  property  demised  is  not  substantially 
altered,  as  for  instance,  by  the  conversion  of 
pasture  land  into  plough  land,  by  breaking 
up  ancient  meadows,  or  the  like,  the  law  now 
is  that  it  is  not  waste  for  the  tenant  to  do 
things  which  within  the  covenants  of  the 
lease  he  is  not  precluded  from  doing.  Within 
those  covenants  and  conditions  he  may  use 
his  holding  as  he  pleases.  West  Ham  Cent. 
Charity  Board  v.  East  London  Waterworks 
Co.  [1900]  1  Ch.  (Eng.)  624,  69  L.  J.  Ch, 
257,  82  L.  T.  N.  S.  85,  48  W.  R.  284,  [1900] 
W.  N.  37.  And  see  Doherty  v.  Allman,  3 
App.  Cas.  709,  39  L.  T.  N.  S.  129,  26  W. 
R.  513,  wherein  the  court  said  obiter:  **I 
will  only  say  one  word  about  the  alteration 
of  evidence  of  the  title.  I  can  perfectly  un- 
derstand that  five  or  six  hundred  years  ago 
that  was  an  extremely  serious  matter,  that 
where  the  evidence  of  title  depended  entirely 
upon  the  memory  of  witnesses,  to  change  a 
meadow  into  a  wood  or  a  wood  into  a  meadow 
would  have  been  a  serious  matter  as  far  as 
regards  the  evidence  of  title.  After  a  few 
years  it  might  be  very  difficult  to  trace  which 
had  been  which.  But  now-a-days,  when  there 
are  ordivance  surveys,  and  whereas  in  Ire- 
land, there  is  a  court  especially  dealing  with 
the  titles  to  estates,  giving  titles,  and  where 
the  property  is  marked  out  on  a  map,  which 
map  can  be  identified  with  the  ordnance  map 
--«and  these  maps  it  may  well  be  supposed  will 
continue  to  exist  and  may  be  referred  to  to 
the  end  of  the  term — any  damage  in  regard 
to  evidence  of  title  is  quite  wild  and  chimeri- 
cal, or  is  at  least  merely  nominal.  I  think, 
if  it  is  put  in  that  way,  it  would  scarcely 
be  gravely  said  that  a  court  of  equity  should 
grant  an  injunction  or  that  the  court  should 
act  upon  the  rules  of  a  former  time  and  grant 
an  injunction,  because  of  a  theoretical  ab- 
surdity such  as  a  supposed  injury  to  title." 

Chanoing  Abablb  Land  into  Wood  Land. 

,  "If  the  tenant  converts  arable  into  wood, 
or  6'  converso,  it  is  waste,  for  it  not  only 
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changes  the  course  of  husbandry,  but  also 
the  proof  of  evidence."  Bacon's  Abr.  Waste 
C.  1.  See  to  the  same  effect  2  Roll.  Abr. 
Waste  814;  Comyn's  Dig.  "Wast"  D.  4;  22 
Viner's  Abr.  435;  Maleverer  v.  Spinke,  1 
Dyer  35b,  73  Eng.  Rep.   (Reprint)    79. 

Changing  Wood  Land  into  Pasture. 

^'A  lessee  hath  no  power  to  stub  a  wood 
to  make  a  pasture."  Darcy  v.  Askwith,  Hob. 
234,  80  Eng.  Rep.   (Reprint)   380. 

Changing  Meadow  into  Arable  Land. 

• 

The  conversion  of  ancient  meadow  into 
arable  land  has,  in  many  cases,  been  consid- 
ered as  waste,  and  is  always  prima  facie 
waste,  both  in  a  court  of  chancery  and  at 
law.  St.  Albans  v.  Skipwith,  8  Beav.  354, 
9  Jur.  265,  60  Eng.  Rep.  (Reprint)  139,  14 
L.  J.  Ch.  247;  Darcy  v.  Askwith,  Hob.  234, 
80  Eng.  Rep.  (Reprint)  380;  Pratt  v.  Brett, 

2  Madd.  62,  56  Eng.  Rep.  (Reprint)  258; 
Simmons  v.  Norton,  7  Bing.  640,  20  E.  C.  L. 
270,  131  Eng.  Rep.  (Reprint)  247.  5  M.  & 
P.  645,  9  L.  J.  P.  C.  185;  Goring -v.  Goring, 

3  Swanst.  661,  36  Eng.  Rep.  (Reprint)  1013; 
Pulteney  v.  Shelton,  5  Ves.  Jr.  147,  31  Eng. 
Rep.  (Reprint)  616;  Lathropp  v.  Marsh,  5 
Ves.  Jr.  269,  31  Eng.  Rep.  (Reprint)  576; 
Martin  v.  Coggan,  1  Hog.  120;  Garden  v. 
Butler,  Hayes  &  J.  112.  This  is  true  even 
though  the  land  is  mossy  and  requires  tillage. 
Martin  v.  Coggan,  1  Hog.  120. 

"The  conversion  of  meadow  into  arable  is 
waste,  for  it  not  only  changes  the  course  of 
husbandry,  but  the  proof  of  his  evidence." 
Bacon's  Abr'  Waste  C.  1.  See  to  the  same 
effect  2  Roll.  Abr.  Waste  815;  Comyn's  Dig. 
**Wast"  D.  4;  22  Viner's  Abr.  437;  Malever- 
er V.  Spinke,  1  Dyer  36b,  73  Eng.  Rep.  (Re- 
print)   79. 

"One  of  the  reasons  given  is,  that  it  al- 
ters the  evidence  of  title;  a  reason  which 
I  am  not  disposed  to  treat  lightly.  In 
grants,  *  land  often  passes  specifically,  as 
meadow,  pasture,  arable,  or  by  other  descrip- 
tions; and  I  am  not  prepared  to  say  that  al- 
teration of  the  surface  might  produce  a  dif- 
ficTiltv  in  the  title;  it  is  a  matter  of  dailv 
practice  in  this  court  to  amend  fines  and 
recoveries  on  account  of  mistakes  in  the  de- 
scription of  land,  and  the  ground  of  such 
amendments  is,  that  these  documents  certi- 
fy the  title  and  identify  the  land  by  refer- 
ence to  the  uses  to  which  it  is  applied. 
Ploughing  meadow  land  is  also  esteemed 
waste  on  another  account;  namely,  that  in 
ancient  meadow,  years,  perhaps  ages,  must 
elapse  before  the  sod  can  be  restored  to  the 
state  in  which  it  was  before  ploughing.  The 
law,  therefore,  considers  the  conversion  of 
pasture  into  arable  as  prima  facie  injurious 
to    the   landlord    on    tho.se    two    grounds    at 


least."  Tindal,  0.  J.  in  Simmons  v.  Nor- 
ton, 7  Bing.  640,  20  E.  C.  L.  270,  131  Eng. 
IRep.  (Reprint)  247,  6  M.  &  P.  645,  9  L.  J. 
185. 

That  which  is  prima  facie  waste  may  be 
altered  in  its  character,  if  under  particular 
circumstances  it  shall  appear  to  have  been 
done  for  the  melioration  of  the  land,  but  if 
that  is  so,  it  must  be  expressly  stated  in 
the  record.  Evidence  to  that  effect  is  not 
admissible  under  the  general  issue  of  nul 
wast  to  a  writ  of  waste  when  the  degree  of 
melioration  is  not  pleaded  and  when  the  ques- 
tion cannot  be  submitted  to  the  jury.  Sim- 
mons V.  Norton,  7  Bing.  640,  20  E.  G.  L.  270, 
131  Eng.  Rep.  (Reprint)  247,  9  L.  J.  C.  P. 
185,  5  M.  &  P.  645. 

"But  if  meadow  be  sometimes  arable,  and 
sometimes  meadow,  and  sometimes  pasture, 
then  the  plowing  of  it  is  not  waste."  Bacon's 
Abr.  Waste  C.  1.  See  to  the  same  effect  2 
Roll.  Abr.  Waste  815;  Gomyn's  Dig.  "Wast" 
D.  4;   22  Viner's  Abr.  437. 

Where  the  land  held  under  a  lease  is  not 
ancient  meadow  or  pasture  at  the  date  of 
the  lease  it  is  not  waste  to  plough  it  up. 
Morris  v.  Morris,  1  Hog.  238.  In  Deane  v. 
Caffray.  1  Hog.  23,  it  was  queried  whether 
planting  grass  land  with  potatoes  was  waste. 

Changing  Mradow  raTo  Pasturic. 

Converting  meadow  into  pasture  has  been 
held  to  be  waste,  on  the  ground  that  it  al- 
ters the  course  of  husbandry,  the  nature  and 
character  of  the  land,  .and  also  alters  the 
evidence  of  title.  Gomyn's  Dig.  "Wast"  D. 
4.  2See  also  St.  Albans  v.  Skipwith,  8  Beav. 
354,  9  Jur.  265,  50  Eng.  Rep.  (Reprint) 
139,  14  L.  J.  Ch.  247. 

It  cannot  be  decided  as  a  general  proposi- 
tion without  any  exception,  however,  that 
the  conversion  of  ancient  meadow  into  pas- 
ture is  to  be  treated  as  waste.  See  St,  Al- 
bans V.  Skipwith,  8  Beav.  354,  9  Jur.  265,  50 
Eng.  Rep.  (Reprint)  139,  14  L.  J.  Ch.  247, 
wherein  the  court  said:  "By  the  law  as  ad- 
mitted between  the  lessor  and  lessee,  or  be- 
tween tenant  for  life  and  reversioner,  very 
valuable  improvements  in  agriculture  may  be 
prevented,  during  the  temporary  possession 
of  a  tenant,  or  a  succession  of  tenants  for 
years  or  life.  The  time,  however,  comes, 
when  the  fetters  imposed  by  the  contract  or 
relation  between  the  parties  may  be  released ; 
but  if  you  apply  the  same  law  to  the  case 
of  a  parson's  glebe,  the  course  of  husbandry 
and  cultivation  must  remain  the  same  in  all 
time.  What  is  once  arable  or  pasture  must 
always  continue  so;  and  no  rector  or  vicar 
must  employ  any  part  of  his  glebe  in  any 
other  manner  than  he  found  it  employed, 
unless  he  can  prove  that  it  had  been  other- 
wise  employed  within   some   limited  anteoe* 
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dent  time.    Tn  a  close  which  he  cannot  prove 
to  have   been   employed   otherwise  than   as 
meadow,  he  is  not  to  plough,  nor  to  make 
an  orchard,  nor  to  plant  a  bed  of  potatoes, 
however  convenient  and  usefal  it  might  be 
for  the  parsonage  that  he  should  do  so.    He 
most  do  nothing,  which,  as  between  landlord 
and  lessee  for  years,  the  law  has  considered 
to  be  waste.     No  authority  has  been  cited 
for  so  general  a  proposition,  nor  even  upon 
the  particular  question,  whether  the  court 
ought  to  restrain  the  particular  act  now  com- 
plained of;  and  the  only  case  of  which  I  am 
aware,  in   which   the   court   has   interfered 
to  stay  the  conversion  of  glebe  meadow  into 
pasture,  is  the  case  of  Hoskins  v.  Feather- 
stone,  2  Bro.  C.  C.  652,  where  the  bill  was 
filed,  not  against  the  incumbent,  but  against 
the  widow  of  an  incumbent,  who  was  doing 
the  acts  complained  of   during  a  vacancy. 
Lord  Coke   (Co.  Litt.  341  a.)    says,  that  'a 
parson  or  vicar,  for  the  benefit  of  the  church 
and  his  successor,  is,  in  some  cases,  esteemed 
in  law  to  have  a  fee  simple  qualified;   but 
to  do  anything  to  the  prejudice  of  his  suc- 
cessor, in  many  cases,  the  law  adjudeth  him 
to  have,  in  effect,  but  an  estate  for  life;' 
and  if,  on  the. one  hand,  it  be  clear,  that  the 
parson  or  vicar  is  not  entitled  to  use  his 
glebe  as  an  absolute  owner  may  do,  and  that 
this  court  will,  at  the  instance  of  the  patron, 
restrain    him    from    doing    various    acts    of 
waste  or  destruction,  yet  it  seems,  on  the 
other  hand,  to  be  equally  clear,  that  he  is 
not  to  be   considered   merely   as   lessee   for 
years,  or  as  tenant  for  life  under  a  will  or 
settlement.      And    considering   his    position, 
the  question  is,  whether  the  act  of  plou<?h- 
ing  up  meadow  infested  with  moss  and  weeds, 
for  the  purpose  of  laying  it  down  again  in 
grass   when    properly    cleansed,    is    an    act 
'f^hich,  in  such  a  case  as  this,  the  court  will 
restrain   as    waste?      Finding   no   authority 
upon  the   subject,   thinking   that  the   cases 
between  landlord  and  tenant  or  between  ten- 
ant for  life  and  reversioner  do  not  apply, 
and   thinking    that    a    law    to    prevent   the 
amelioration  of  glebe  lands,  by  such  means, 
would   probably    be   very    injurious    to    the 
persons  who  are,  successively,  from  time  to 
time,  to  enjoy  the  possession  of  such  lands, 
it  appears  to  me  that  this  injunction  ought 
to  be  dissolved." 

Chancing  Meadow  into  Gardbn. 

In  an  action  of  waste  under  the  statute  of 
Cloucester  (6  Ed.  1,  c.  5)  for  ploughing  up 
the  closes  of  a  meadow  land  and  converting 
it  into  garden  ground,  a  verdict  of  a  farth- 
ing for  each  close  was  sustained  in  Harrow 
School  V.  Alderton,  2  B.  &  P.  86,  126  Eng. 
Rep.  (Reprint)  1170.  However,  it  has  been 
held  that  converting  a  meadow  into  a  hop 
Ann.  Cas.  1918D. — 35. 


garden  was  not  waste;  for  it  was  employed 
to  a  greater  profit,  and  it  might  be  meadow 
again.    Baoon  Abr.  Waste  C.  1. 

In  Meux  v.  Cobley  [1892]  2  Ch.  (Eng.) 
253,  it  was  held  that  the  changing  of  a  large 
portion  ^of  a  farm  consisting  of  arable  and 
meadow  lands  into  a  market  garden,  and  the 
erection  of  three  glass  houses  for  the  culti- 
vation of  hot-house  produce,  though  perhaps 
technical  waste,  was  yet  an  ameliorating 
waste  which  so  far  from  doing  injury  to 
'the  inheritance,  improved  it,  and  did  not  en- 
title the  plaintiff  to  damages  or  an  injunc- 
tion. 

Changing  Meadow  into  Obghabd. 

Converting  a  meadow  into  an  orchard  is 
waste,  though  it  results  to  the  greater  profit 
of  the  occupier.  Bacon  Abr.  Waste  C.  1. 
Comyn's  Dig.  "Wast"  D.  4. 

Changing  Meadow  into  Buiij)ino  Land. 

It  has  been  held  that  it  is  not  in  the 
nature  of  waste  to  erect  buildings  on  profit- 
able meadow  land  where  it  does  not  appear 
that  this  will  necessarily  be  unproductive  or 
a  bad  bargain.  Atty.-Gen.  v.  Foundling  Hos- 
pital, 2  Ves.  Jr.  42,  30  Eng.  Rep.  (Reprint) 
614,  4  Bro.  C.  C.  166,  29  Eng.  Rep.  (Reprint) 
833. 

.  In  Meux  v.  Cobley  [1892]  2  Ch.  (Eng.) 
253,  it  was  held  that  the  changing  of  a  large 
portion  of  a  farm  consisting  of  arable  and 
meadow  lands  into  a  market  garden,  and 
the  erection  of  tliree  glass  houses  for  the  cul- 
tivation of  hot-house  produce,  though  per- 
haps technical  waste,  was  yet  an  ameliorat- 
ing waste  which  so  far  from  doing  injury  to 
the  inheritance,  improved  it,  and  did  not  en- 
title the  plaintiff  to  damages  or  an  injunc- 
tion. 

In  De  Wilton  v.  Saxon,  6  Ves.  Jr.  106,  31 
Eng.  Rep.  (Reprint)  961,  it  was  queried 
whether  the  -breaking  up  of  a  meadow  by  a 
tenant  for  the  purpose  of  building  could  be 
enjoined  on  the  ground  of  waste. 

Changing  Pastube  into  Abable  Land. 

It  has  been  held  that  the  conversion  of 
pasture  into  arable  land  is  waste.  Worsley 
V.  Stuart,  4  Bro.  P.  C.  (Toml.  ed.)  377,  2 
Eng.  Rep.  (Reprint)  255;  Pratt  v.  Brett, 
2  Madd.  62,  56  Eng.  Rep.  (Reprint)  258; 
Simmons  v.  Norton,  7  Ring.  640,  20  E.  C. 
L.  270,  131  Eng.  Rep.  (Reprint)  247,  6  M. 
&  P.  645,  9  L.  J.  P.  C.  185;  Martin  v.  Cog- 
gin,  1  Hog.  120.  See  also  St.  Albans  v.  Skip- 
worth,  8  Beav.  354,  9  Jur.  265,  60  Eng.  Rep. 
(Reprint)  139,  14  L.  J.  Ch.  247.  Compare 
Goring  v.  Goring,  3  Swanst.  661,  38  Eng. 
Rep.  (Reprint)  1013;  Rush  v.  Lucas  [1910] 
1  Ch.   (Eng.)   437,  [1910]  W.  N.  9;  Morris 
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▼.  Morris,  1  Hog.  238.  And  the  rule  obtains, 
it  has  been  held,  even  though  the  land  is 
mossy  and  req.uires  tillage.  Martin  v.  Cog- 
gan,  1  Hog.  120. 

In  Wersley  v.  Stuart,  4  Bro.  P.  C.  (Toml. 
ed.)  377,  2  Eng.  Rep.  (Reprint)  255,  a  re- 
mainderman filed  a  bill  to  restrain  a  tenant 
from  burning,  breaking  up,  or  ploughing  part 
of  the  "Down-lands,''  and  obtained  a  special 
injunction  for  that  purpose.  The  tenant  ap- 
pealed from  this  decree,  insisting  that  the 
Down  was  apparently  capable  of  being' 
brought  to  ten  times  its  present  value,  by 
the  course  of  husbandry  which  he  had  ob- 
cerved.  On  the  other  side  it  was  said  that 
this  burning,  breaking,  and  ploughing  of 
Down-land,  was  indeed  a  present  advantage 
to  the  tenant  for  his  short  term  of  years; 
but  would  be  a  total  destruction  of  all  fu- 
ture benefit  to  arise  from  the  Down;  and, 
for  want  of  foldage  for  the  sheep,  would 
greatly  damage  and  impoverish  the  arable 
part  of  the  farm.  The  court  ordered  that 
the  decree  be  affirmed. 

But  where  the  land  held  under  lease  is 
not  ancient  meadow  or  pasture  at  the  date 
of  the  lease,  it  is  not  waste  to  plough  it 
up.  Goring  v.  Goring,  3  Swanst.  661,  36 
Eng.  Rep.  (Reprint)  1013;  Rush  v.  Lucas 
[1910]  1  Ch.  (Eng.)  437,  [1910J  W.  N.  9; 
Morris  v.  Morris,  1  Hog.  238.  In  Goring  v. 
Goring,  supra,  it  was  said:  "Lessee  for  years, 
determinable  on  lives,  during  the  last  aged 
life  begins  to  plough,  and  an  injunction  was 
prayed.  1.  Before  the  statute  of  Gloucester 
if  lessee  for  years,  whose  estate  was  created 
by  act  of  the  party,  had  ploughed  up  mead- 
ows and  pastures,  no  accoimt  of  waste  lay, 
not  so  much  because  it  was  doubted  whether 
it  was  waste,  as  because  it  was  the  folly  of 
the  party  that  he  did  not  provide  for  his 
own  security  by  covenant;  for  otherwise  it 
was  of  estates  created  by  act  of  law,  as  ten- 
ant in  dower  and  tenant  by  the  courtesy, 
etc  2.  In  those  days  we  meet  with  no  in- 
junctions granted  in  equity  to  amend  the 
common  law.  3.  But  now,  in  imitation  of 
the  law,  it  hath  obtained  that  if  a  jointress 
go  about  to  deface  a  seat,  or  if  lessee  for 
years  would  make  any  considerable  destruc- 
tion, this  court  usually  grants  an  injunc- 
tion, and  stays  the  ploughing  of  meadows  or 
of  ancient  pastures.  4.  Here  the  pastures 
had  been  ploughed  within  six  years  before 
the  lease  began,  and  ergo,  though  tbe  lease 
have  continued  thirty  years,  during  all  which 
time  the  pastures  have  been  unploughed,  yet 
that  will  not  make  them  ancient  paa* 
tures  within  the  rule  of  this  court;  for  as 
to  the  lessee  himself  who  took  these  pas- 
tures subject  to  the  liberty  of  ploughing, 
they  remain  still  so,  notwithstanding  this 
forbearance;  otherwise  if  they  had  been  so 
long  out  of  leaae:  besides,  it  was  said  that 


the  pastures  being  grown  lean,  and  running^ 
to  fern  and  moss,  the  ploughing  would  be  an 
improvement.  Wherefore  I  granted  an  in* 
junction  only  as  to  the  meadows^  but  not 
as  to  the  pasture." 

Likewise,  in  Rush  v.  Lucas  [1910]  1  Oh. 
(Eng.)  437,  [1910]  W.  N.  9,  the  court  said: 
"Upon  his  pleadings,  the  plaintiff  based  hia 
claim  to  relief  upon  the  covenants  against 
committing  waste  or  spoil,  or  ploughing  or 
breaking  up  any  of  the  pasture  lands,  and 
the  first  question  is  whether  the  defendant 
has  ever  threatened  to  do  anything  which 
would  be  a  breach  of  those  covenants,  or 
either  of  them.  In  my  opinion  he  has  not. 
I  think  the  expression  'the  pasture  lands' 
in  the  agreement  refers  solely  to  those  por- 
tions of  the  farm  which  were  meadow  land, 
or  laid  down  permanently  to  grass  at  the 
date  of  the  agreement,  and  that  it  would 
be  straining  the  language  beyond  all  reason- 
able limits  were  I  to  hold  that  a  field  tilled 
to  corn  at  the  date  of  the  agreement  and 
for  at  least  thirteen  years  previous  thereto- 
had  become  pasture  land  within  the  meaning 
of  the  covenant  because  the  tenant  had  in 
subsequent  years  left  it  for  a  considerable 
period  in  grass.  Nor  do  I  think  that  plough- 
ing the  field  would  have  been  'waste  or  spoil'' 
on  the  tenant's  part.  Some  reliance  was 
placed  in  argument  on  the  use  of  the  two 
words  'waste  or  spoil,'  but  in  my  opinion 
they  are  synonymous,  though  possibly  the 
one  may  be  more  appropriately  used  for  what 
is 'in  its  nature  permissive  and  the  other  for 
what  is  in  its  nature  destructive.  I  think 
the  argument  on  this  covenant  is  effectively* 
disposed  of  by  the  decision  in  Goring  v.  Gor- 
ing [3  Swanst.  661]." 

Ohangino  Park  into  Fakm. 

The  converting  of  a  park  into  a  farm  has 
been  considered  an  equitable  waste.  Leeds 
V.  Amherst,  14  Sim.  357,  60  Eng.  Rep.  (Re- 
print) 396,  15  L.  J.  Ch.  351,  affirmed  2  PhiU 
117,  41  Eng.  Rep.  (Reprint)  886,  10  Jur. 
956,  affirmed  20  Beav.  239,  52  Eng.  Rep.  (Re- 
print) 595. 

Removino  £;bops  ob  Manttrb. 

It  has  been  held  that  an  injunction  will  be 
granted  to  stay  waste  in  removing  from  a 
farm  and  lands  any  of  the  crops,  hay  or 
straw,  dung  or  manure  produced  or  made 
thereon  in  the  course  of  husbandry,  except 
according  to  the  custom  of  the  country. 
Pratt  v.  Brett,  2  Madd.  62,  56  Eng.  Rep.  (Re- 
print) 258;  Kimpton  v.  Eve,  2  Ves.  A  B. 
349,  35  Eng.  Rep.  (Reprint)  352;  Pulteney 
V.  Shelton,  5  Ves.  Jr.  147,  SI  Eng.  Rep.  (Re- 
print) 516;  Lathropp  v.  Marsh,  5  Yes.  Jr. 
269,  31  Eng.  Rep.    (Reprint)    576;   Onslowr 
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16  Ves.  Jr.  178,  33  £ng.  Rep. 


(Reprint)   949.     . 

PkEMTITINQ  GBOWTH  OF  NOZIOUS  WEED. 

In  Patterson  v.  Central  Canada  Loan,  etc. 
Co.  29  Ont.  134,  it  was  held  that  the  spread 
of  certain  noxious  weeds  (mustard  seed  and 
qnadc  grass)  from  natural  causes,  or  by  the 
action  oi  cattle  depasturing  or  eating  hay 
or  straw  that  came  from  the  field  where  the 
weeds  xrere,  and  the  failure  to  overcome  the 
growth  and  spread  of  the  weeds  and  this- 
tles by  a  process  of  summer  fallowing,  or 
by  a  process  of  hand-picking,  was  no  evidence 
of  waste,  but  only  of  ill  husbandry.  It  was 
also  held  that  the  fact  that  there  was  a 
statute  for  the  prevention  of  the  spread  of 
noxious  weeds  (R.  S.  0.  Ch.  202)  did  not 
change  the  character  of  the  inaction  attrib- 
uted to  the  defendant. 

Failttbe  to  Culttvatb  Laitd. 

Desisting  to  cultivate  is  not  waste  at  com* 
mon  law.  Dictum  by  Parke,  B.  in  Button 
V.  Warner,  1  M.  &  W.  466,  150  Eng.  Rep. 
(Reprint)  617,  Tyrw.  &  G.  663;  Patterson  v. 
Clentral  Canada  Loan,  etc.  Co.  29  Ont.  134. 

So  "if  a  lessee  suffers  arable  land  to  be 
fresh,  and  not  manured,  so  that  the  land 
grows  full  of  thorns,  etc.,  this  is  not  waste, 
but  ill  husbandry."  Bacon's  Abr.  Waste  C. 
1.  See  to  the  same  effect  Comyn's  Dig. 
"Wast"  D.  4;  22  Viner's  Abr.  437;  Patterson 
T.  Central  Canada  Loan,  etc.  Co.  29  Ont.  134. 

Ill  husbandry,  in  that  the  lessee  does  not 
sow  away  clover  or  turnips  on  a  certain  pro- 
portion of  the  farm,  according  to  the  course 
of  husbandry  in  that  country,  does  not 
amount  to  waste.  Harris  y.  Mantle,  3  T. 
R,  307,  100  Eng.  Rep.  (Reprint)  691. 

DiGoma  Drains  or  Trenches  or  Meadow. 

It  is  not  waste  if  trenches  are  dug  in  a 
meadow  to  draw  off  the  water.  2  Roll.  Abr. 
Waste  820;  Comyn's  Dig.  "Wast"  D.  4. 

Neither  is  it  waste  to  divide  a  great  mead- 
ow into  many  parcels,  by  the  making  of 
ditches;  for  the  meadows  may  be  better  for 
it,  and  it  is  for  the  profit  and  ease  of  the 
occupiers.     Bacon's  Abr.  Waste  C.  1. 

Changing  Level  of  Land. 

It  has  been  held  that  it  is  waste  to  raise 
the  level  of  marshy  land  some  ten  feet  by 
dumping  rubbish  thereon,  though  its  value 
for  use  as  a  factory  site  is  thereby  enhanced. 
West  Ham  Cent.  Charity  Board  v.  East  Lon- 
don Waterworks  Co.  [1900]  1  Ch.  (Eng.) 
624,  69  L.  J.  Ch.  267,  82  L.  T.  N.  S.  86,  48 
W.  R,  284,  [1900]  W.  N.  37.  In  that  case 
it  appeared  that  certain  land  was  leased  to 
a  waterworks  company  for  the  purpose  of 


constructing  a  reservoir,  but  the  waterworks 
company  never  constructed  a  reservoir  and 
for  many  years  the  land  was  used  practical- 
ly  for  the  purpose  of  grazing  cattle  only. 
It  was  marshy  ground,  low  lying,  and  more 
or  less  damp.  It  was  protected  by  the  banks 
which  surrounded  it  and  its  general  height 
at  the  date  when  it  was  demised  was  about 
twelve  feet  arbove  the  level  fixed  by  ordnance 
datum,  the  banks  which  surrounded  it  be- 
ing something  like  seventeen  feet  above  ord- 
nance datum.  There  was  a  conflict  of  evi- 
dence as  to  how  often,  if  ever,  the  land  was 
under  water,  but  it  was  certainly  more  or 
less  marshy  ground.  An  underlease  was  later 
granted  by  the  company  to  one  Base  for  the 
unexpired  residue  of  the  term  of  the  origi- 
nal lease,  less  the  last  three  days  thereof. 
The  underleasee  dumped  on  the  land  more 
than  160,000  loads  of  rubbish.  The  court 
said:  ''Here,  therefore,  it' seems  to  me  that 
what  I  have  to  investigate  is.  What  is  the 
nature  of  the  property  which  was  demised 
by  the  lease  of  1830,  and  is  the  act  which 
is  being  done  by  the  defendants,  or  one  of 
th^n — because  there  is  some  difference  in 
their  two  cases — ^an  act  which  alters  the 
nature  of  the  thing  demised?  Of  course  it 
lies  on  the  threshold  of  that  inquiry  to  see 
from  the  lease  of  1830  what  the  thing  de- 
mised was.  .  .  .  Now  the  effect  of  that 
lease  seems  to  be  that  these  twelve  acres  of 
ground  were  demised  to  the  company  with 
authority  to  alter  the  ground  in  a  particu- 
lar way.  They  might  excavate  it,  and  they 
might  make  a  reservoir  on  it,  but  they  were 
not  to  take  away  any  soil  displaced  in  the 
course  of  excavation.  That  was  to  be  used, 
I  suppose,  to  heighten  the  bank  which  sur- 
rounded it;  and  two  years  before  the  end  of 
the  term  they  were  to  reinstate  the  premises 
in  their  original  condition  and  sow  them 
again  with  grass-seed.  ...  It  seems  to 
me  plain  that  the  authority  which  the  Wa- 
terworks Company  gave  to  Base  was  this. 
They  knew  perfectly  well  that  the  demise  to 
him  was  to  be  a  demise  for  the  purpose  of 
using  the  land  for  a  shoot  for  materials  of 
some  description.  I  conclude  as  a  matter  of 
fact  that  they  did  not  authorize  him  to  shoot 
offensive  materials,  but  that  they  authorized 
him  to  fill  up  and  to  increase  the  level  of  the 
land.  That  appears  from  the  lease  itself, 
from  the  words  I  have  read  as  to  the  filling 
up,  and  from  Mr.  Saville's  evidence,  that  the 
demise  was  made  to  Base  with  an  authority 
to  him  to  place  materials  upon  the  land  so 
as  to  increase  the  level  of  the  land,  but  not 
so  as  to  bring  offensive  materials  upon  it, 
.  .  .  Now,  what  would  be  the  condition  of 
this  heap  of  stuff  at  the  end  of  twenty-nine 
and  a  half  years?  Would  the  offensive  mat- 
ter all  have  disappeared  or  would  it  not! 
If  it  would  not  have  disappeared,  then,  un« 
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der  the  by-laws,  or  under  §  25  of  the  Public 
Health  Acta  Amendment  Act,  1890,  the  land- 
owners might  be  forbidden  to  build  upon  the 
land  at  all.  That  section  is  as  follows:  'It 
shall  not  be  lawful  to  erect  a  new  building 
on  any  ground  which  has  been  filled  up  with 
any  matter  impregnated  with  fecal,  animal 
or  vegetable  matter,  or  upon  which  any  such 
matter  has  been  deposited,  unless  and  until 
such  matter  shall  have  been  properly  re- 
moved by  excavation  or  otherwise,  or  shall 
have  been  rendered  or  have  become  innocu- 
ous.* I  have  to  weigh  the  evidence  before 
me  as  to  whether  or  not  the  offensive  mat- 
ter will  have  disappeared  at  the  end  of  the 
time,  and  I  am  not  satisfied  that  it  will; 
but  I  do  not  know  that  the  determination 
of  the  case  turns  upon  that.  Now,  passing 
on  to  the  next  part  of  the  story,  it  is  this. 
The  surroundings  of  the  land  demised  are 
covered  with  buildings.  On  the  other  side 
of  the  waterworks  river,  where  the  Carpen- 
ters' Estate  lies,  there  are  now  a  large  num- 
ber of  factories,  and,  as  regards  that  estate, 
it  has  been  proved  to  my  satisfaction  that 
a  large  number  of  those  factories  are  buiit 
upon  lands  which  lie  at  a  level  at  least  as 
low  as,  if  not  lower  than,  the  twelve  acres 
with  which  I  have  to  deal  in  this  case.  The 
parties  are  agreed  that  the  future  of  this 
land  is  as  a  building  site,  not  for  dwelling 
houses,  but  factories.  The  land  is  too  val- 
uable to  be  used  as  a  site  for  cottages,  but 
it  is  valuable  as  a  site  for  factories.  Another 
matter  upon  which  the  parties  are  agreed  is 
that,  if  this  ten  feet  of  made  land  is  left 
upon  the  original  level,  it  will  be  necessary 
in  erecting  a  factory  or  a  heavy  building 
upon  the  land  to  go  down  to  the  original 
level,  and  probably' somewhat  lower  in  order 
to  reach  a  Arm  foundation.  The  plaintiffs, 
moreover,  sav  that  if  the  land  remained  at 
its  original  level  a  factory  owner  would 
give  more  for  it,  because  factory  owners  gen- 
erally want  some  place  on  which  to  deposit 
material  from  their  works,  and  that,  if  the 
land  required  any  filling  up  at  all,  a  larger 
rent  would  be  obtained  from  a  factory  owner 
by  reason  of  the  fact  that  there  was  an  op- 
portunity of  getting  rid  of  surplus  material 
by  filling  up.  I  understand  that  to  mean 
this:  You  have  twelve  acres  of  land.  You 
might  let  an  acre  of  it  to  a  factory  owner 
to  build  a  factory  upon  with  the  right  to 
deposit  his  spare  materials  upon  the  remain- 
ing eleven  acres.  You  might  have  three  or 
four  factory  owners,  and  they  would  pay 
more  for  the  land  by  reason  of  the  fact  that 
they  had  an  opportunity  of  depositing  sur- 
plus material  in  the  neighborhood.  Now,  the 
question  I  have  to  investigate  is  this.  Is 
this  alteration  of  the  land,  by  impohing  upon 
it  a  heap  of  matter  such  as  I  have  endeav- 
ored to  describe,  an  alteration  of  the  nature 


of  the  thing  demised?  The  defendants  say, 
'No,  it  is  not,  in  this  sense,  th&t  although 
it  is  an  alteration  of  the  thing  demised  in 
that,  in  order  to  build  upon  it  hereafter  you 
would  have  to  do  an  act  which  if  it  were 
left  in  its  original  condition  you  would  not 
have  to  do — that  is  to  say,  you  would  have 
to  dig  down  through  the  ten  feet  of  super- 
imposed material  before  you  reached  the 
foundations — the  expense  which  would  be  in- 
curred by  this  digging  down  for  a  better 
foundation  would  be  more  than  compensated 
by  the  additional  rent  which  you  could  get 
for  the  land.'  The  land,  they  say,  as  raised, 
is  more  valuable,  inasmuch  as  the  increase 
in  value  will  counterbalance  the  extra  cost 
of  going  down  to  obtain  foundations.  This 
is  an  argument  which  comes  to  this:  *It  is 
allowable  to  alter  the  nature  of  the  thing 
demised  provided  you  so  alter  it  that  there 
is  a  countervailing  advantage  which  reim- 
burses you  the  additional  expense  which  you 
are  put  to  by  the  alteration.'  It  seems  to 
me  that  that  is  waste.  Directly  you  admit 
that  you  have  altered  the  thing  as  building 
land,  so  that  you  have  to  deal  with  it  in  a 
different  way  as  building  land,  in  my  judg- 
ment you  have,  within  the  rule  that  I  have 
endeavored  to  lay  down  as  regards  waste, 
altered  the  nature  of  the  thing  demised. 
Then  there  is  another  point  of  view  from 
which  you  may  look  at  it,  and  that  is  thin: 
Supposing  the  landowner  were  minded  to 
build  cottages  there  and  not  factories — as 
he  might  do  if  he  liked,  although  factories 
would  be  of  more  value — ^it  is  perfectly  po??- 
sible  that  with  this 'heap  of  material  on  the 
land  he  would  be  forbidden  to  build  dwelling 
houses  at  all.  The  local  authority  has  a 
right  under  §  25  of  the  Public  Health  Act, 
1890,  to  forbid  dwellings  to  be  put  on  land 
if  the  land  be  impregnated  with  fecal,  ani- 
mal or  vegetable  matter.  Why  am  I  to  ex- 
pose the  reversioner  to  the  possibility  of  find- 
ing himself  unable  to  build  upon  the  land  be- 
cause of  the  deposit  of  this  material  upon  it  ? 
The  property  demised  is  altered.  Supposing 
the  defendants  are  right  in  saying  that  the 
offensive  matter  would  all  decay  in  the  pe- 
riod of  thirty  years,  the  landowner  would 
be  exposed  to  this — that  he  would  have  to 
prove  to  the  satisfaction  of  the  local  author- 
ity that  that  was  the  case  before  he  would 
be  free  from  the  veto  against  building  on 
his  land.  Is  not  that  an  alteration  of  the 
nature  of  the  thing  demised?  You  have  new 
conditions  to  comply  with  before  you  can  use 
it  in  the  way  you  could  have  used  it  before. 
It  appears  to  me  that  that  is  such  an  altera- 
tion, and  I  need  not  say  that  the  landowner 
ought  not  to  be  excluded  from  the  opportu- 
nity of  building  cottages  upon  the  land  if 
he  is  so  minded,  although  the  land  would  be 
much  more  valuable  for  factories.    There  ia 


a  third  way  of  looking  at  it.    Supposing  the 
land  had  been  left  at  its  original  level,  what 
would  the  reversioners  have  come  into  at  the 
end  of  the  term?    They  would  have  <jome  in- 
to the  possession  of  property  which,  accord- 
ing to  the  defendants'  view,  cannot  be  rea- 
sonably   or    beneficially    used    for    building 
until  it  is  raised.    Assume  that  is  the  case. 
The  reversioners  would  have  come  into  the  en- 
joyment  of  a  property   out  of  which  they 
could,  in  the  first  place,  have  recovered  the 
rent  or  profit  which  is  to  be  derived  from 
allowing  material  to  be   shot  there.     They 
might  have  protected  themselves  by  stringent 
conditions  as  to  the  quality  of  the  material 
to  be  s^ot,  and  have  got  a  perfectly  good 
foundation.     It  is  proved  that  the  price  ob- 
tained for  shoots  varies  from  Sd.  to  Is,  Zd, 
per  load — very  substantial  payments  indeed. 
That  might  have  been  recovered  in  the  shape 
of  additional  rent  from  a  factory  owner  who 
built  one  factory  in  the  way  I  have  sug- 
gested; or  the  landowners  might  have  let  to 
a  contractor  like  Mr.  Base,  and  given  him 
permission  to  shoot  such  materials  there,  and 
have  received  the  pecuniary  benefit  for  al- 
lowing that  to  be  done.    The  inheritance  has 
lost  that  benefit.    Why  should  not  the  plain- 
tiffs have  that  which  they  are  entitled  to 
under  the  lease  of  1830,  namely,  the  land  as 
it  stood  in  1830,  sown  with  grass-seeds,  with 
an  opportunity   for   the   reversioners   to   do 
what  they  will  with  it?     It  has  struck  me 
as  strange,  having  regard  to  the  fact  that  in 
many  agricultural  districts  there  exist  min- 
ing industries  in  the  immediate  neighborhood 
—and,  as  we  know,  mining  industries  pro- 
duce a  vast  quantity  of  slag  and  other  ma- 
terial to  be  got  rid  of — that  there  is  not  to 
be   found    any    authority    on    the    question 
whether  the  deposit  of  slag  or  additional  ma- 
terial on  land  so  as  to  increase  its  height, 
is  or  is  not  waste  within  the  legal  mean- 
ing of  that   term.     Counsel   have  not  been 
able  to  supply  me  with  any  authority  on 
this  point,  and  such  research  as  I  have  been 
able  to  make  has  not  enabled  me  to  find  any. 
Counsel  for  the  waterworks  company   were 
not  prepared  to  deny  that,  if  the  lessee  were 
to  use  the  land  for  the  purpose  of  erecting 
a  small  mountain  upon  it  some  1000  or  1500 
feet  high,  that  would  be  such  an  alteration 
of  the  thing  demised  as  would  be  waste.     I 
suppose,   on   the   other  hand,   the  plaintiffs 
would  not  -contend  that,  if  the  tenant  top- 
dressed  his  land  from  time  to  time  and  added 
.  so  many  inches  to  the  field,  and  altered  the 
level  slightly,  that  would  be  waste.    It  must 
be  to  a  great  extent  a  question  of  degree. 
It  seems  to  me  that  here  there  has  been  such 
an  alteration  of  the  level  of  the  soil,  and  such 
an  alteration  of  the  thing  demised,  as  does 
amount  to  waste,  irrespective  of  the  ques- 
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tion  whether  the  material  added  has  been  of 
.an  offensive  description  or  an  inoffensive  de- 
scription. In  other  words,  I  think  the  water- 
works company  in  authorizing  Mr.  Base  to 
go  there,  and  to  do  that  which  he  did,  are 
equally  responsible  in  this  action  for  the 
consequence  of  what  has  been  done.  Under 
those  circumstances,  it  is  unnecessary  for  me 
to  follow  counsel  into  the  consideration  of 
the  question  whether  waste  falls  under  the 
same  category  as  nuisance,  because  it  could 
not  be  denied  that  the  authority  given  to 
Base  was  an  authority  to  tip  the  material 
on  the  land,  and  to  increase  the  heights  of 
the  land;  and,  having  given  that  authority, 
the  company  are  responsible  for  the  act  done. 
It  appears  to  me,  therefore,  that  the  plain- 
tiffs are  entitled  to  an  injunction  restrain- 
ing both  the  defendants,  their  officers,  con- 
tractors, servants,  agents,  and  workmen, 
from  bringing,  or  permitting  to  be  brought, 
upon  the  land  any  rubbish,  earth,  or  mate- 
rial, or  otherwise  committing  waste  on  the 
said  land." 


Removing  Tump. 

In  Harris  v.  Elkins,  26  L.  T.  N.  S.  (Eng.) 
827,  20  W.  R.  999,  it  appeared  that  a  ten- 
ant for  life  of  certain  farming  lands  let  parts 
thereof  with  permission  to  the  tenants  to 
cut  the  turf  on  the  condition  that  they  should 
level  and  prepare  the  surface  for  agricultural 
purposes.  Though  large  quantities  of  the 
turf  were  taken  away,  it  appeared  that  the 
value  of  the  land  for  agricultural  purposesi 
was  increased.  It  was  held  that  the  tenant 
for  life  was  not  liable  for  waste. 

StJFFEsiNo  Ska  to  Inuitdate  Land. 

It  is  waste  if  the  lessee  suffers  the  sea  to 
surround  arable  land,  meadow,  or  pasture, 
if  it  is  by  his  default.  Comyn*8  Dig.  "Wast'* 
D.  4. 

''It  is  waste  to  suffer  a  wall  of  the  se&  to 
be  in  decay,  so  as  by  the  flowing  and  reflow- 
ing  of  the  sea  the  meadow  or  marsh  is  sur- 
rounded, whereby  the  same  becomes  unprofit- 
able. But  if  it  be  surrounded  suddenly  by 
the  rage  and  violence  of  the  sea,  occasioned 
by  wind,  tempest,  or  the  like,  without  any 
default  in  the  tenant,  this  is  not  waste.  Yet. 
if  the  tenant  repair  not  the  banks  or  walls 
against  rivers  or  other  waters,  whereby  the 
meadows  or  marshes  be  surrounded  and  be- 
come rushy  and  unprofitable,  this  is  waste." 
Bacon's  Abr.  Waste  C.  1.  And  see  2  Roll. 
Abr.  Waste  816;  22  Viner's  Abr.  439.  "So 
a  fortiori  if  arable  land  be  surrounded  by 
such  default;  for  the  surrounding  washes 
the  marl  and  other  manurance  from  the  land." 
Bacon's  Abr.  Waste  G.  1.  And  see  2  Roll. 
Abr.  Waste  816;   22  Viner's  Abr.  439. 
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Rule  in  United  States^ 


Generally. 


While  in  England  it  is  waste  for  a  tenant 
to  change  one  kind  of  land  into  another,  as 
for  example  to  convert  plough  land  into  wood 
land,  meadow  into  plough  or  pasture  land, 
or  wood  into  arable  land,  or  pasture  into 
plough  land,  or  to  turn  plough  or  meadow 
ground  into  pasture  or  wood  land  (see  the 
preceding  subdivisions  of  this  note)  in  the 
United  States  it  is  not  waste  to  convert 
arable  land  into  meadow  or  pasture  land  or 
vice  versa,  nor  is  it  waste  for  a  tenant  for 
life  to  clear  land  and  convert  it  into  a  farm. 
ProfTitt  v.  Henderson,  29  Mo.  325;  Crockett 
v.  Crockett,  2  Ohio  St.  180;  McCuUough  v. 
Irvine,  13.  Pa.  St.  438 ;  Keeler  v.  Eastman, 
11  Vt.  293.  Compare  Jones  v.  Whitehead, 
1  Pars.  Eq.  Cas.   (Pa.)   304. 

Nor  do  the  reasons  for  the  English  rule 
apply.  "Such  changes  here  do  not  constitute 
waste,  unless  such  changes  are  prejudicial  to 
the  inheritance.  .  .  .  When  our  ancestors 
emigrated  to  this  country,  they  brought  with 
them,  and  were  afterwards  governed  by,  the 
common  law  of  England;  excepting,  however, 
such  parts  as  were  inapplicable  to  their  new 
condition.  .  .  .  That  the  principle  of  the 
common  law  under  consideration  was  then 
inapplicable  to  the  condition  of  the  country 
is  obvious;  nor  has  it  been  applicable  at  any 
time  since;  for  it  has  been  the  constant  usage 
of  our  farmers  to  break  up  their  grass  lands 
for  the  purpose  of  raising  crops  by  tillage, 
and  laying  them  down  again  to  grass,  and 
otherwise  to  change  the  use  and  cultivation 
of  their  lands,  as  occasions  have  required. 
A  conformity,  therefore,  to  this  usage,  can- 
not be  deemed  waste.  .  .  .  As  to  the  efTect 
of  such  changes  upon  the  evidence  of  title 
to  lands,  it  is  evident  that  it  can  have  none 
in  this  state.  Our  conveyances  are  very  sim- 
ple. The  land  conveyed  is  described  by  metes 
and  bo\inds,  or  by  some  general  and  certain 
description  of  its  limits,  without  any  desig- 
nation of  the  kind  of  land  conveyed,  whether 
it  be  arable  land  or  grass  land,  wood  land 
or  cleared  land,  pasture  or  meadow."  Pyn- 
chon  V.  Steams,  11  Mete.  (Mass.)  304,  45 
Am.  Dec.  207.    And  see  3  Dane  Abr.  218. 

The  general  rule  of  law  in  respect  to  waste 
is,  that  the  act  must  be  prejudicial  to  the 
inheritance.  Pynchon  v.  Stearns,  11  Mete. 
(Mass.)  304,  45  Am.  Dec.  207.  And  see  the 
cases  cited  throughout  the  following  subdi- 
visions of  the  note. 

Thus,  waste  is  defined  to  be  the  destruc- 
tion of  such  things  on  the  land  by  a  tenant 
for  life  or  years  as  are  not  included  in  its 
temporary  profits.  In  other  words,  it  con- 
sists in  such  acts  as  tend  to  the  permanent 
loss  of  the  owner  in  fee,  or  to  destroy  or 


lefuien  the  value  of  the  inheritance.  Proffitt 
y.  Henderson,  29  Mo.  325. 

In  the  reported  case  it  is  said  that  waate 
is  an  unreasonable  and  improper  use  and 
abuse,  misnuinagement,  or  omission  of  duty 
touching  real  estate  by  one  rightfully  in  pos- 
session, which  results  in  substantial  injury 
thereto.  It  is  a  violation  of  the  obligation 
of  the  tenant  to  treat  the  premises  in  such  a 
manner  that  no  harm  shall  be  done  to  them, 
and  that  the  estate  may  revert  to  those  en- 
titled to  the  reversion  without  material  de- 
terioration. 

Whatever  the  definition  given,  all  the  an* 
thorities  seem  to  agree  that  the  law  of 
waste  accommodates  itself  to  the  Varying 
wants,  conditions  and  usages  of  different 
countries,  and  that  there  is  bo  absolute  rule 
as  to  what  shall  constitute  waste  under  all 
circumstances;  and  it  is  for  this  reason  that 
but  little  aid  is  to  be  derived  from  deeided 
cases  showing  what  particular  acts  and  omis- 
sions have  been  held  to  be  or  not  to  be  waste. 
Paris  V.  Vasconcellos,  14  Hawaii  590. 

Whether  injury  will  result  to  the  inheri- 
tance is  not  always  the  sole  test  of  waste. 
What  men  of  ordinary  prudence  and  dili- 
gence do  under  the  same  circumstances  is  also 
material  to  be  considered.  Paris  v.  Vascon- 
cellos, supra. 

Changing  Meadow  into  Pasture. 

The  conversion  of  meadow  land  into  jMia- 
ture  land  is  waste  only  where  the  change 
is  detrimental  to  the  inheritance  and  con- 
trary to  the  ordinary  course  of  good  hus- 
bandry. Clemence  v.  Steere,  1  R.  I.  272,  53 
Am.  Dec.  621.  So  an  action  for  waste  will 
lie  against  a  tenant  on  sufferance,  who  wrong- 
fully and  without  leave  turns  a  large  number 
of  hogs  and  cattle  in  a  field  of  clover  and 
on  a  meadow,  w-hereby  the  fields  are  rooted 
up  and  injured.  Bellows  y.  McGinnis,  17 
Ind.  64. 

Changing  Pastubs  into  Abari.k  Land. 

In  Jones  v.  Whitehead,  1  Pars.  Eq.  Gas. 
(Pa.)  304,  it  appeared  that  a  writ  of  estrepe- 
ment  was  issued  on  a  petition  alleging  that 
the  defendant,  a  tenant  for  a  year,  was  oom- 
mitting  waste  on  the  premises  by  ploughing 
down  sod  and  grass  for  the  purpose  of  sow- 
ing the  land  to  corn,  to  the  injury  of  the 
freehold  and  contrary  to  the  rules  of  good 
husbandry.  In  sustaining  the  writ,  the  court 
said :  "The  last,  and  by  far  the  most  difficult 
point  which  arises  in  the  cause,  is  whetlier, 
under  the  evidence  before  us,  the  acts  com- 
plained of  are  waste;  or,  whether  the  ground 
which  the  defendant  was  ploughing  up,  was 
farming  contrary  to  the  custom  of  the  conn- 
try;  or  rather,  whether  those  acts,  if  fnlly 
proved,  would  be  bad  husbandry  and  a  nm- 
terial  injury  to  the  premises.     The  reason 
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why  this  point  haa  been  rendered  difficult  of 
determination,  arises  from  the  fact  that  there 
is  much  conflicting  testimony.  Hence,  when 
the  court  determine  law  and  fact,  and  are 
compelled  to  weigh  the  evidence,  it  is  always 
attended  with  considerable  trouble.  Fre- 
quentiy  there  is  great  perplexity  in  fixing  a 
correct  standard  of  judgment  on  the  facts, 
and  therefore  I  have  held  this  case  longer 
under  consideration  than  I  should  have  done, 
if  its  ultimate  decision  had  only  turned  upon 
the  application  of  legal  principles.  But  from 
a  careful  examination  of  the  evidence,  and 
upon  mature  reflection,  I  am  of  the  opinion 
that  the  acts  complained  of  by  the  plaintiff 
against  the  defendant,  and  which  he  was  com- 
mitting when  this  writ  issued,  are  waste; 
that  they  are  of  such  a  nature  as  would 
prove  an  injury  to  the  plaintiff's  farm ;  that 
it  is  a  course  of  farming  contrary  to  the  gen- 
eral custom  of  the  country,  and  a  violation  of 
the  rules  of  good  husbandry,  and  consequent- 
ly a  violation  of  the  implied  contract  in  the 
lease;  and  that  those  acts  are  of  such  a  char- 
acter, that  a  court  of 'chancery  in  England 
would  feel  required  to  arrest  by  an  injunc- 
tion. It  has  been  contended,  that  what  might 
be  considered  bad  husbandry  in  England, 
would  not  be  so  here.  But  I  am  not  willing  to 
admit  the  soundness  of  this  proposition,  in  its 
general  application  to  all  parts  of  this  com- 
monwealth. It  is  difficult  to  see  why  the  great 
principles  of  the  common  law,  which  have 
obtained  the  sanction  of  men  of  wisdom,  and 
been  found  beneficial  in  a  densely  populated 
agricultural  country,  in  the  old  world,  should 
not  be  applied  in  this  country,  where  agri- 
culture has  attained  an  almost  similar  state. 
Why  is  it,  in  the  agricultural  parts  of  the 
county  of  Philadelphia,  where  almost  every 
aere  of  land  is  cultivated,  and  made  to  yield 
all  that  can  be  produced  of  a  vegetable  kind, 
which  will  grow  in  this  meridian;  where 
large  portions  of  many  farms  are  gardens; 
the  wholesome  laws  relative  to  waste  com- 
mitted on  such  farming  land  should  not  be 
applied?  Shall  long-fixed  land,  that  is  pro- 
ducing to  the  owner  double  in  value  more 
than  the  most  fertile  land  on  our  rivers  do 
in  wheat,  be  ploughed  up,  the  large  firm  roots 
of  meadow  grass  destroyed  by  a  tenant  who 
has  a  lease  for  a  year,  barely  because  he  is 
in  possession?'  A  doctrine  like  this  requires 
calm  reflection,  before,  as  a  judge,  I  am  pre- 
pared to  sanction  it.  It  seems  to  me  the 
strict  but  wholesome  rules  of  the  common 
law,  as  applied  by  courts  of  equity,  are  pe- 
culiarly applicable  to  a  state  where  agricul- 
ture has  attained  so  flourishing  a  condition 
as  it  has  in  Pennsylvania.  When  we  reflect 
that  the  whole  vegetable  kingdom  is  now 
searched  for  manures' to  enrich  the  soil,  aided 
by  science,  and  particularly  that  of  chemis- 
try, so   that  the  cultivation  of  but  a  'few 


acres  will  satisfy  the  eager  desires  of  most 
men,  and  richly  repays  the  cultivator  for  all 
his  labor,  we  should  not  settle  a  principle 
which  would  enable  an  avaricious  tenant  to 
take  off  from  the  soil  that  which  greatly  im- 
poverishes the  land,  and  return  it  to  the  land- 
lord in  nearly  a  barren  state,  if  not  reft  of 
its  fertility — in  a  condition  greatly  impaired 
for  future  use.  To  no  such  claim  of  a  ten- 
ant should  a  court  lend  a  ready  ear,  where 
such  must  inevitably  be  the  result." 

In  Hubble  v.  Cole,  85  Va.  87,  however,  it 
appeared  that  the  plaintiff  obtained  an  in- 
junction against  her  tenant,  the  defendant, 
restraining  him  from  the  commission  of  waste 
in  plowing  up  a  number  of  acres  of  blue 
grass,  he  having  rented  the  land  to  a  sub- 
tenant for  cultivation  in  corn  for  two  years 
and  wheat  the  third  year.  In  holding  that 
the  injunction  should  be  dissolved,  the  court 
said:  ''The  covenant  is,  to  farm  without  un- 
necessary injury  to  the  land;  that  is,  to 
farm  it  in  a  husbandlike  manner.  Whether 
it  is  an  act  of  good  husbandry  to  plvw  up 
the  land  which  is  the  subject  of  this  dispute 
or  not,  cannot  be  determined  by  an  inspection 
of  the  contract,  and  resort  must  be  had  to 
the  custom  among  farmers  in  the  neighbor- 
hood, and  the  character  of  the  land  itself, 
the  subject  of  the  contract.  And  both  sides, 
recognizing  this  necessity,  have  had  resort  to 
numerous  witnesses.  The  plaintiff  has  in^ 
troduced  a  large  number  of  farmers  who  as- 
sert that  it  would  be  bad  husbandry  to  plow 
up  this  land,  and  that  it  would  greatly  in- 
jure the  farm,  as  this  is  very  valuable  blue- 
grass  sod.  While,  on  the  other  hand,  the 
defendant  proves  that  the  land  in  question 
was  thfe  best  com  land  on  the  premises,  and 
less  liable  to  wash  than  the  rolling  uplands; 
that  it  has  been  in  com  twelve  or  fifteen 
times  in  the  last  thirty  years;  that  it  never 
washed,  but  improved,  by  any  ovet-flow  from 
the  river;  that  the  former  owner,  Beattie,  for 
many  years  in  succession,  and  Cole,  plain*' 
tiff's  deceased  husband,  for  years,  cultivated 
this  very  land  in  corn,  and  that  so  far  from 
being  an  irreparable  injury  to  plow  the  land, 
that  it  was  very  easily  reset  in  grass,  as 
past  experiments  with  it  showed,  and  that 
there  was  still  a  very  large  per  centum  of 
the  arable  land  besides  this  in  unbroken  sod. 
And  when  this  evidence  is  considered,  to- 
gether with  the  contract  which  rents  the  farm 
without  any  special  restriction  as  to  this 
or  any  other  piece  of  land,  we  cannot  see 
any  reason  why  it  would  be  bad  husbandry 
to  plow  up  this  piece  of  ground  because  it 
was  sod  land,  any  more  than  any  other  piece 
of  sod  land;  and  as  it  clearly  appears  from 
the  evidence  that  it  was  not  only  the  best 
piece  of  corn  land  on  the  place,*  but  of  all 
the  fields  the  most  easily  reset  in  grass,  after 
•tillage,  it  appears  to  be  the  best  husbandry 
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to  plow  this,  and  leave  the  sod  on  land  lia- 
ble to  wash  when  broken  up,  and  difficult  to 
reset  in  sod.  As  the  custom  of  the  country 
is  to  plow  up  the  sod  land  alternately,  and 
cultivate  in  corn,  and  all  the  grass  fields  on 
this  place  had  been  from  time  to  time  so  used, 
it  would  not  be  presumed  that  the  parties 
to  this  contract  intended  to  except  any  one 
or  more  of  such  fields  from  'their  contract, 
unless  they  so  stated  in  that  instrument.'* 
In  Mize  v.  Burnett,  162  Mo.  App.  441,  145 
S.  W.  150,  an  administrator  obtained  a  tem- 
porary injunction  against  a  tenant  for  years 
on  a  petition  in  which  he  alleged  that  the 
land  leased  was  divided  into  plow  land,  un- 
der  cultivation  for  annual  crops,  160  acres; 
open  blue  graas  pasture,  140  acres ;  blue  graas 
land  with  timber  on  it,  140  acres;  that  the 
open  blue  grass  land  or  land  without  timber 
had  been  in  blue  grass  for  more  than  twenty 
years,  and  was  kept  in  blue  grass  by  the  de- 
fendant during  his  prior  three  years'  occu- 
pancy of  the  farm;  that  it  had  taken  a  long 
time  and  much  expense  in  money  to -get  the 
land  so  well  set  in  blue  grass  as  it  was,  and 
the  effect  thereof  was  greatly  to  enhance  its 
market  value,  as  it  preserved  and  added  to 
its  fertility  and  at  the  same  time  furnished  a 
considerable  return  therefrom.  He  also  al- 
leged that  Jackson  county  was  a  blue  grass 
county,  and  the  value  of  such  land  was  recog- 
nized both  by  landlord  and  tenant,  and  a 
general  custom  prevailed  in  the  county,  that, 
without  the  express  permission  of  the  land- 
lord, a  tenant  could  not  plow  up  blue  grass 
sod  for  the  reason  that  the  market  value  of 
the  property  was  thereby  impaired  and  its 
value  depreciated;  and  that  to  plow  it  up 
waa  considered  waste.  There  was  nothing 
in  the  lease  prohibiting  the  plowing  of  the 
blue  grass  lands.  It  was  alleged  that  defend- 
ant threatened  to  plow  up  the  blue  grass, 
and  that  the  injury  threatened  would  be  ir- 
reparable. The  court  expressly  refused  to 
discuss  the  question  whether  the  plowing  up 
of  the  blue  grass  was  waste,  as,  even  if  it 
was  waste,  the  plaintiff  administrator,  who 
based  his  right  of  action  on  that  theory, 
could  not  recover,  as  the  injury  would  be 
to  the  inheritance  and  the  right  to  recover 
therefor  would  be  in  the  heir  or  reversioner 
alone. 

Chanoinig  Pastitke  into  Bkush  OB  Wood 

Lot. 

Changing  an  estate  from  pasture  to  wood 
land,  by  a  tenant  in  dower,  by  suffering  wood 
to  grow  up  on  land  which  waa  pasture  before, 
has  been  held  not  to  be  waste.  Clarke  v. 
Holden,  7  Gray  (Mass.)  8,  66  Am.  Dec.  450. 
But  in  that  case  it  was  further  held  that 
although  the  land  was  pasture  when  it  was 
set  off  to  the  widow  as  dower,  yet  if  she 
permitted  it  to  become  wood  land,  bearing  a 


growth  fit  for  timber,  and  it  was  de  facto 
such  wood  land  when  the  wood  and  timber 
were  cut  by  the  tenant  in  dower,  such  cut- 
ting was  waste,  in  the  same  manner  and  to 
the  same  extent  as  it  would  have  been  had 
it  been  wood  land  of  the  same  description 
wh^  it  was  set  off  as  dower.  It  was  wood 
and  timber  land  when  the  timber  was  cut; 
it  was  held  by  a  tenant  for  life;  and  there- 
fore cutting  timber  and  other  wood,  for  pur- 
poses other  than  the  use  of  the  estate,  for 
timber  and  fuel,  by  tenant  for  life,  was  waste. 
The  wood  and  timber,  when  severed,  became  hy 
law  the  personal  property  of  the  reversioner, 
who  had  the  next  right  to  enter  and  become 
seized;  and  the  tenant  in  dower  had  no  right, 
after  the  land  had  become  covered  with  a 
growth  of  wood  and  timber  by  her  permis- 
sion, to  cut  it,  beyond  the  amount  required 
for  the  estate  itself,  even  though  it  might 
have  been  good  husbandry  in  an  owner  in  fee 
thus  to  take  off  the  wood  and  timber,  clear 
up  the  land,  and  thus  again,  bring  it  under 
cultivation. 

But  permitting  pastures  to  become  over- 
grown with  brush  is  waste  only  where  there 
is  such  neglect  in  cutting  the  brush  as  a  man 
of  ordinary  prudence  would  not  be  guilty  of. 
Clemence  v.  Steere,  1  R.  I.  272,  53  Am.  Dee. 
621. 

EXHAT7STINO  LAND. 

The  unhusbandlike  management  and  imdue 
or  over-tillage  of  a  farm  by  a  life  tenant, 
is  waste.  Sarles  v.  Sarles,  3  Sandf.  Ch.  (N. 
Y.)   601. 

So  there  being  an  implied  covenant  on  the 
part  of  a  tenant  to  use  the  farm  in  a  hus- 
bandlike manner,  and  not  to  exhaust  the  soil 
by  improper  tillage,  and  a  due  proportion  of 
meadow  land  on  a  farm  being  consistent  with 
good  husbandry  in  the  neighborhood,  on  prin- 
ciple it  would  be  waste  for  an  outgoing  ten- 
ant to  plow  up  all  the  meadow  land  on  the 
farm.  Chapel  v.  Hill,  60  Mich.  167,  26  N.  W. 
874.  In  that  case  it  appeared  that  the  de- 
fendant was  the  lessee  of  a  farm  of  about  two 
hundred  acres,  of  which  about  one  hundred 
and  forty  acres  were  tillable  land.  He  stated 
that  he  intended  to  plow  and  sow  to  wheat  all 
the  arable  land  on  the  premises,  except  about 
tw^enty-five  to  forty  acres,  including  the  only 
meadow  land  on  the  premises  as  w^ell  as  some 
fields  that  had  been  seeded  to  clover  in  the 
spring  of  the  year.    An  injunction  was  granted. 

Tilling  a  farm  contrary  to  the  established 
rotation  of  crops  on  it,  and  contrary  to  the 
usage  of  that  part  of  the  country,  i^  waste, 
as  tending  to  the  destruction  of  the  inherit- 
ance. Wildes  V.  Layton,  1  Del.  Ch.  226,  12 
AnL  Dec.  91;  Jones  v.  Whitehead,  1  Pars. 
£q.  Cas.  (Pa.)  304.  Thus  working  a  field 
two  years  successively  in  Indian  corn,  con- 
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traiy  to  tb«  cufitom  or  usage  of  that  part  of 
the  country,  has  been  held  to  constitute 
waste.  Wilds  v.  Layton,  supra.  Compare 
Richards  v.  Torbert,  3  Houst.  (Del.)  172, 
wherein  it  was  held  that  an  action  could  not 
be  maintained  for  waste  for  planting  and  till- 
ing a  lot  in  Indian  corn  for  three  successiye 
years,  without  applying  any  manure  or  fer- 
tilizer to  the  ground,  to  the  permanent  det- 
riment and  impoverishment  of  the  soil,  and 
the  injury  of  the  reversioner,  for  the  reason 
that  injudicious  or  ill  husbandry  did  not  con- 
stitute the  wrong  or  offense  of  waste  under 
the  statute. 

Where,  however,  a  tenant  for  life  observes 
the  usual  course  of  husbandry  of  the  country, 
and  does  no  permanent  injury  to  the  estate 
of  the  remainderman,  as  where  the  usage  is 
universal  of  cultivating  the  cleared  land  un- 
til it  is  worn  out,  permitting  it  to  rest,  and 
grow  up  with  pines  and  scrubby  oaks,  in  or- 
der to  shield  it  from  the  sun,  and  return  by 
the  straw  and  leaves  a  portion  of  the  fertil- 
ity it  once  possessed,  and.  clearing  new  ground 
to  supply  the  place  of  that  given  back  to  na- 
ture, the  tenant  ought  not  to  be  deemed  guilty 
of  legal  waste.  Shine  v.  Wilcox,  21  X.  C. 
C.31;  King  V.  Miller,  99  N.  C.  583,  6  S.  E. 
660.  In  the  case  last  cited,  the  court  said; 
"While,  in  its  essential  elements,  waste  is 
the  same  in  this  country  and  in  England,  be- 
ing a  ^poil  or  destruction  in  houses,  trees,  and 
the  like,  to  the  permanent  injury  of  the  in- 
heritance, yet  in  respect  to  acts  which  con- 
stitute waste,  the  rule  that  governs  in  a  new 
and  opening  land,  covered  largely  with  prime- 
val growth,  must  be  very  different.  Where 
the  proportions  of  arable  and  wood  land  are 
adjusted  to  give  the  greatest  value  to  the 
farm  in  its  present  condition,  a  conversicHi 
of  one  kind  into  another  may  be  in  itself 
a  waste  committed,  while  here  the  clearing 
of  the  forest  growth  and  fitting  the  virgin 
soil,  which  it  covers,  for  cultivation,  which 
is  ordinarily  an  improvement,  most  valuable 
to  the  property,  and  is  not,  nor  can  it  be, 
injurious  to  the  succeeding  estate  in  fee.  In 
the  full  and  clear  exposition  of  the  law,  as 
apt^lied  to  limited  estates  (and  the  cases  de- 
cided are  mostly  cases  of  dower),  held  in  this 
state  in  general,  we  give  our  approval,  as 
warranted  by  previous  adjudications,  in  ad- 
justing the  relative  rights  subsisting  between 
the  tenant  for  life  and  the  tenant  in  remainder 
or  reversion.  .  .  .  The  real  and  import- 
ant inquiry  is,  has  the  land  been  abused  dur- 
ing the  defendant's  occupancy  by  a  spolia- 
tion unwarranted  by  the  usage  of  prudent 
liusbandmen  in  respect  to  their  own  property, 
to  the  impairment  of  it  as  a  whole,  in  value; 
and  to  this  point,  no  information  seems  to 
have  been  elicited,  and  no  instruction  to  have 
been  asked." 

So  where  one  of  two  tenants  in  common, 
being  in  sole  possession,  cleared  all  of  the 


tract  of  land  which  was  fit  for  cultivation, 
and  by  successive  crops,  wore  it  out,  «o  as  to 
leave  no  timber  for  fencing  and  no  soil  on 
the  land,  it  was  held  that  the  other  tenant 
could  not  maintain  an  action  on  the  case, 
in  the  nature  of  waste.  Darden  v.  Cowper, 
62  N.  C.  210,  75  Am.  Dec.  461. 

PEBMrrriNo  Gbowth  op  Noxious  Weed. 

Permitting  land  to  become  overgrown  with 
lantana  is  not  a  breach  of  a  covenant  not  to 
"suffer  any  waste."  Paris  v.  Vasconeellos,  14 
Hawaii  590,  wherein  it  was  «aid:  "Lantana 
is  a  thorny  bush  of  rapid  growth,  able  to 
withstand  successfully  long  periods  of  drouth. 
It  bears  a  large  quantity  of  seeds  and  these 
are  freely  scattered  by  birds,  wind  and  water, 
all  agencies  beyond  the  control  of  men.  Once 
it  has  entered  a  section  of  the  country,  it 
spreads  rapidly,  and  finally,  if  left  to  itself, 
forms  a  -  dense,  tangled  mass.  By  reason 
chiefly  of  the  extreme  ease  with  which  the 
seeds  are  scattered,  it  is  a  costly  undertaking 
to  clear  and  keep  clear,  a  large  tract  of  land, 
especially  if  it  is  rocky  or  hilly." 

Failxtbe  to  Cttltivate  Iafd. 

It  has  been  held  that  allowing  a  farm  to 
grow  up  to  weeds  and  to  lie  untilled,  is  waste. 
Cole  V.  Bickelhaupt,  64  App.  Div.  6,  71  N. 
Y.  S.  636.  See  also  Shaeffer  v.  Chambers, 
6  N.  J.  Eq.  548,  47  Am.  Dec.  211. 

Removing  Cbops  oa  Manurb. 

Manure  made  on  a  farm,  occupied  by  a 
tenant  at  will  or  for  years,  in  the  ordinary 
course  of  husbandry,  consisting  of  the  collec- 
tions from  the  stable  and  barn  yard,  or  of  com- 
posts formed  by  an  admixture  of  these  with 
soil  or  other  substances,  is,  by  usage,  practice 
and  general  understanding,  so  attached  to 
and  connected  with  the  realty,  that  in  the  ab- 
sence of  any  express  stipulation  on  the  sub- 
ject, its  removal  or  sale  by  the  tenant  is  a 
waste  and  a  permanent  injury  in  the  free- 
hold inheritance  for  which  the  landlord  may 
have  redress.  Daniels  v.  Pond,  21  Pick. 
(Mass.)  367,  32  Am.  Dec.  269;  Perry  v.  Carr, 
44  N.  H.  118;  Jones  v.  Whitehead,  1  Pars.  Eq. 
Cas.  (Pa.)  304;  Lewis  v.  Jones,  17  Pa.  St. 
262,  55  Am.  Dec.  550.  Compare  Sarles  v. 
Sarles,  3  Sandf.  Ch.  (N.  Y.)  601.  But  this 
rule  does  not  apply  to  manure  made  in  a 
livery  stable,  or  in  any  manner  not  connected 
with  agriculture,  or  in  a  course  of  husban- 
dry. Daniels  v.  Pond,  21  Pick.  (Mass.)  367, 
32  Am.  Dec.  209;  Perry  v.  Carr,  44  N.  H.  118. 

The  annual  removal  of  the  bog  grass  from 
a  farm  by  a  life  tenant^  the  grass  usually 
being  there  foddered  out,  is  waste  for  which, 
BO  far  as  it  is  an  injury  to  the  freehold,  he 
is  liable  to  av^ount.  Sarles  v.  Sarles,  3  Sandf. 
Ch.   (N.  Y.)   601.    It  is  not  waste,  however. 
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for  a  life  tenant  of  a  farm  to  sell  hay,  straw, 
and  meadow  grass  raised  thereon,  where  it 
is  the  custom  of  most  of  the  farmers  in  the 
vicinity  to  sell  some  hay  from  their  farms. 
Sarles  v.  Sarles,  supra. 

Opknino  Way  or  Drain. 

The  opening  of  a  way  through  meadow  land 
from  one  public  highway  to  another,  is  not 
waste,  where  it  is  hot  shown  to  be  prejudicial 
to  the  inheritance.  Pynchon  v.  Steams,  11 
Mete.   (Mass.)   304,  46  Am.  Dec.  207. 

Likewise,  the  fact  that  in  order  to  fit  that 
part  of  the  land  so  laid  out  for  a  street,  for 
travel,  a  life  tenant  ploughs  furrows  or  digs 
drains  along  the  side  thereof,  and  draws  in 
large  quantities  of  earth,  to  raise  it,  will  not 
render  him  liable  for  waste,  unless  it  appears 
to  be  prejudicial  to  the  remainderman.  Pyn- 
chon V.  Stearns,  supra. 

The  turning  of  arable  land,  to  the  uses  of 
a  highway,  to  be  trampled  on  and  cut  up 
by  the  feet  of  horses  and  the  wheels  of  ve- 
hicles, is  waste  much  more  serious  and  in- 
jurious to  the  freehold  than  turning  it  into 
wood  land  or  a  different  species  of  husbandry. 
Dills  V.  Hampton,  92  N.  C.  565. 

Changing  Level  od*  Land. 

That  a  life  tenant  erects  several  wooden 
houses  on  the  land,  and  for  that  purpose 
causes  some  portion  of  the  soil  to  be  thrown 
out  from  under  the  sites  of  those  houses,  in 
order  to  form  cellars  under  them,  and  to 
raise  the  land  around  them,  is  not  an  act 
of  waste  where  it  does  not  appear  that  it  is 
prejudicial  to  the  remainderman.  Pynchon  v. 
Steams,  11  Mete.  (Mass.)  304,  45  Am.  Dec. 
207. 

In  the  reported  case  it  appeared  that  in 
making  an  excavation  for  a  basement  or  cel- 
lar under  the  building  occupied  by  the  de- 
fendant, the  surface  soil,  sand,  gravel,  and 
rock  were  taken  out  and  temporarily  placed 
on  an  adjacent  lot  leased  from  the  plaintiff. 
The  excavated  materials  were  placed  on  the 
lot  in  different  piles,  having  been  separated, 
so  that  the  sand  could  be  used  in  the  con- 
crete mixture  for  the  cellar  and  the  rest  of 
the  materials  readily  mo\^  and  disposed  of. 
All  of  the  rock  and  gravel  but  twelve  yards 
in  one  comer  was  finally  removed  from  the 
lot,  and  this  was  left  for  the  purpose  of 
making  a  better  driveway  for  approaching 
the  building.  The  plaintiff  claimed  that 
these  acts  constituted  waste  because  they 
materially  lessened  the  value  of  the  lot  for 
agricultural  purposes.  It  is  held  that  as 
the  testimony  showed  that  the  lot  had  no 
value  for  agricultural  purposes,  and  the 
lease  did  not  specify  the  purpose  for  which 
the  property  was  to  be  used,  the  defendant 


had  not  committed  waste  by  the  use  to  whieh 
it  had  put  the  lot. 

But  dredging  and  oarrjdng  away  sand  and 
gravel  from  the  shore  of  land,  to  say  nothing 
of  removing  the  fast  land  and  treea  above 
high  water  mark  by  a  life  tenant  of  a  farm, 
unquestionably  injures  the  inheritance  and 
constitutes  waste.  Potomac  Dredging  Co.  y. 
Smoot,  108  Md.  64,  69  Atl.  607. 

Flooding  Land. 

In  Jackson  ▼.  Andrew,  18  Johns.  (N.  Y.) 
431,  it  was  held  that  the  turning  of  the 
course  of  a  creek,  which  was  an  act  of  good 
husbandry,  so  that  it  overflowed  certain 
swamp  lands  and  resulted  in  the  destruction 
of  the  timber  therein,  was  not  wast^,  especial- 
ly where  it  appeared  that  a  new  growth  of 
timber  land  had  occurred  thereon  which  was 
more  valuable  than  the  old,  so  that  there 
had  been  no  injury  to  the  inheritance. 


QJJUP  ANB  SHIP  ISUiND  RAILROAD 

COBCPANY 

V. 

BRADLET. 

Mississippi  Supreme  Court — October  11, 1915. 
110  Miss.  162;  69  So.  eee. 


Beatb  by  Wrongf  nl  Act  —  Time  to  Sne. 

Laws  1898,  c.  65,  providing  relative  to  ac- 
tions for  wrongful  death  that  such  action 
shall  be  commenced  within  one  year  after  the 
death,  contains  no  saving  clause  in  favor  of 
any  person,  and  the  court  cannot  ingraft  any 
such  exception  upon  it. 


Const.  1890,  §  97,  provides  that  the  legis- 
lature shall  have  no  power  to  revive  any  rem- 
edy which  may  have  become  barred  by  lapse  of 
time  or  by  any  statute  of  limitation.  Laws 
1898,  c.  66,  required  actions  for  wrongful 
death  to  be  commenced  within  one  year  after 
the  death.  This  statute  was  amended  by 
Laws  1908,  c.  167,  by  eliminating  such  limi- 
tation. It  is  held  that,  even  disregardini^ 
the  constitutional  provision,  the  Act  of  1908 
did  not  authorize  the  bringing  in  1913  of  an 
action  for.  a  death  occurring  in  1902,  as  the 
limitation  contained  in  the  Law  of  1898  was 
not  merely  a  limitation  of  the  remedy,  but  of 
the  liability  itself. 

Same. 

A  declaration  alleged  that  in  August,  1902, 
plaintiff's  father,  while  in  defendant's  employ, 
was  killed  by  reason  of  the  negligence  of  oth- 
er employees  under  circumstances  rendering 
defendant   liable;    that   plaintiff   was    bom 
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in  February,  1903;  that  on  September  30, 
1902,  suit  was  filed  by  plaintiff's  mother  in 
her  own  behalf  and  on  behalf  of  another  child 
then  living  to  recover  for  the  injury  sustained 
by  sach  death ;  that  on  the  same  day  a  final 
judgment  was  rendered  in  favor  of  the  mother 
and  such  child  in  settlement  of  such  injuries ; 
and  that  thereafter  and  before  plaintiff's  birth 
such  judgment  was  paid.  It  is  held  that  thia 
predicated  the  right  of  action  upon  the  cause 
of  action  for  the  death,  and  not  upon  an 
agreed  settlement  not  fully  performed;  and 
hence  the  requirement  of  Laws  1898,  c.  65, 
that  actions  for  wrongful  death  shall  be  com- 
menced within  one  year  applied. 

Rlglkta  of  Postliiimons  Cliilcl  of  De- 
ceased —  Effect  of  Prior  ReooTei^  by 
Widow. 

Under  Laws  1898,  c.  65,  providing,  relative 
to  actions  for  wrongful  death,  that  there  shall 
be  hut  one  suit  for  the  same  death,  which 
shall  inure  to  the  benefit  of  all  parties  con- 
cernedy  it  was  immaterial  that  a  child  of 
deceased  was  not  born  when  a  suit  by  her 
mother  was  instituted,  as  the  limitation  on 
the  number  of  suits  is  without  exception  in 
favor  of  any- person  whatever. 

[See  note  at  end  of  this  case.] 

Same. 

A  declaration  in  an  action  by  a  posthumons 
child  for  wrongful  death  alleged  that  a  suit 
was  filed  by  deceased's  wife  in  her  own  behalf 
and  on  behalf  of  another  child  to  recover  for 
the  death;  that  on  the  same  day  a  final 
judgment  was  rendered  in  her  favor  for 
$2,500;  and  that  thereafter,  and  before  plain- 
tiffs birth,  the  judgment  was  paid.  It  is  held 
that,  conceding  that  such  judgment  would 
not  bar  a  suit  by  plaintiff  unless  it  was  ren- 
dered in  good  faith  and  without  collusion, 
there  was  nothing  in  the  declaration  to  indi- 
cate collusion  in  the  rendition  of  the  judg- 
ment, as  the  mere  fact  that  it  was  rendered 
on  the  same  day  the  declaration  was  filed  was 
insufficient  for  that  purpose,  and,  for  all  that 
appeared,  $2,500  may' have  been  full  compen- 
sation for  the  injury. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jones  county: 
JoHRBON,  Judge. 

Action  by  Willie  Emma  Bradley,  by  next 
friend,  plaintiff,  against  Gulf  and  Ship  Is- 
Und  Railroad  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendaht  appeals.  The 
facts  are  stated  in  the  opinion.     Rgsvebsed. 

B,  E.  Eaton  for  appellant. 
Flowers,  Brown  d  Dwoia  and  Henry  Hilbun 
for  appellee. 

[161]  Sm^ith,  C.J. — This  is  an  appeal 
from  a  judgment  against  appellant  for  dam- 
ages alleged  to  have  been  sustained  by  ap- 
pellee because  of  the  death  of  her  father  while 
in  appellant's  employ,  caused  by  the  wrong- 
ful act  of  appellant's  servants. 

The  declaration  was  filed  in  February,  1913, 
and  alleges  that  on  the  15th  day  of  August, 


A.  D.  1902,  VV.  M.  Bradley,  appellee's  father, 
while  in  appellant's  employ,  waQ  killed  by 
reason  of  the  negligence  of  other  of  appel* 
lant's  employeea  under  such  circumstances  as 
rendered  appellant  liable  in  damages  there- 
for, and  continues: 

'Tlaintiff  further  says  that  she  was  bom 
on  the  28th  day  of  February,  A.  D.  1903,  and 
is  a  posthumous  child  of  the  said  W.  M. 
Bradley  above  mentioned;  that  on  September 
30,  A.  D.  1902,  a  suit  was  filed  in  the  circuit 
court  of  Jones  count^^,  Miss,,  by  Lillian  C. 
Bradley,  in  her  own  behalf  and  on  behalf  of 
Lorena  Y.  Bradley,  her  child,  to  recover  dam- 
ages for  the  injuries  sustained  by  the  death 
of  the  said  W.  M.  Bradley  as  set  out  in  this 
declaration;  that  on  the  same  date—that  is, 
September  30,  1902— -a  final  judgment  was 
rendered  in  said  court  against  the  Gulf  & 
Ship  Island  Railroad  Company,  a  corpora- 
tion, and  in  favor  of  Lillian  C.  Bradley  and 
Lorena  [162]  Y.  Bradley,  for  the  sum  of  two 
thousand,  five  hundred  dollars  in  settlement 
of  the  injuries  sustained  by  the  said  Lillian 
C.  Bradley  and  the  said  Lorena  Y.  Bradley; 
and  that  on  November  7,  1902,  before  the 
birth  of  this  plaintiff,  said  judgment  was 
paid  to  the  said  Lillian  C.  Bradley  and  the 
said  Lorena  Y.   Bradley. 

"Plaintiff  therefore  says  that  she  was  not 
a  party  to  the  above-styled  suit,  in  no  way 
interested  therein  or  in  tbe  recovery  bad 
therein  by  her  mother  and  sister  for  their 
sole  benefit,  and  therefore  her  rights  in  the 
premises  were  not  adjudicated  in  said  suit." 

To  this  declaration  a  demurrer  was  inter- 
posed by  appellant  and  overruled  by  the 
court.  Appellant  having  declined  to  plead 
further,  a  judgment  was  rendered  in  favor 
of  appellee  for  the  sum  of  one  thousand  two 
hundred  and  fifty  dollars;  that  amount  hav- 
ing been  agreed  on  by  counsel  for  both  par- 
ties as  the  amount  of  damages  to  be  award- 
ed in  event  the  court  should  hold  that  the 
demurrer  should  be  overruled. 

The  first  ground  of  the  demurrer  is  that: 

"The  declaration  9hows  that  a  recovery  is 
sought  for  an  alleged  wrongful  death,  and 
that  the  suit  was  not  brought  within  the  per- 
iod of  one  year  as  was  required  by  the  stat« 
ute  in  force  and  effect  at  the  time  of  the 
alleged  wrongful  death." 

The  right  of  action  for  the  recovery  of 
damages  for  the  death  of  a  person  caused  by 
the  wrongful  act  of  another  is  purely  statu- 
tory, and  at  the  time  of  the  death  of  Bradley, 
and  for  some  years  thereafter,  was  conferred 
and  wholly  governed  by  chapter  65  of  the 
Laws  of  1898,  one  of  the  provisions  of  which 
is  that: 

''Such  action  shall  be  commenced  within 
one  year  after  the  death  of  such  deceased  per- 


son. 


» 


This  provision  of  the  statute  contains  no 
paving  clause  in  favor  of  any  person  what> 
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ever,  and  the  court  is  without  the  right  to 
ingraft  such  an  exception  upon  it.  Foster 
▼.  Yazoo,  etc.  R.  Co.  72  Miss.  886,  18  So. 
380.  That  this  statute  was  amended  by  chap- 
ter 167,  Laws  of  1008,  by  [163]  eliminating 
the  limitation  hereinbefore  set  out,  is  imma- 
terial, even  if  section  97  of  the  Constitution 
be  left  altogether  out  of  view,  for  the  reason 
that  the  limitation  contained  in  the  law  of 
1898  was  not  a  limitation  of  the  remedy 
merely,  but  a  limitation  of  the  liability  it- 
self. In  Tiffany  on  death  by  Wrongful  Act, 
section  121,  cited  with  approval  in  Rodman 
v.  Missouri  Pac.  R.  Co.  65  Kan.  645.  70  Pac. 
642,  59  L.R.A.  704,  it  is  said  that: 

"These  special  limitations  differ  in  some 
respects  from  those  created  by  the  ordinary 
statutes  of  limitations.  Inasmuch  as  the  act 
which  creates  the  limitation  also  creates  the 
action  to  which  it  applies,  the  limitation  is 
not  merely  of  the  remedy,  but  is  of  the  right 
of  action  itself.  The  right  is  given  subject 
to  the  limitation,  and  a  subsequent  change 
in  the  period  of  limitation  will  not  extend  the 
period  so  as  to  affect  an  existing  right  of 
action." 

If  the  right  is  enforceable  in  another  ju- 
risdiction than  that  of  the  courts  of  the  state 
which  enacted  the  statute,  the  right  will  be 
enforced  subject  to  the  limitation.  The  stat- 
ute of  limitation  need  not  be  pleaded  in  de- 
fense, and,  if  the  declaration  shows  that  the 
action  was  not  brought  within  the  time  lim- 
ited, it  is  demurrable.  That  this  limitation 
id  of  the  liability,  and  that  no  exception  can 
be  alleged  to  excuse  delay,  was  evidently  the 
view  taken  of  the  statute  by  both  the  court 
and  counsel  in  Pickens  v.  Illinois  Cent.  R.  Co. 
92  Miss.  210.  45  So.  868,  for  the  limitation 
was  there  availed  of  by  the  demurrer,  and  not 
by  plea. 

One  of  the  contentions  of  counsel  for  ap- 
pellee in  this  connection  is  that  this  suit 
does  not  come  within  the  limitation  pre- 
scribed by  the  statute,  for  it  "is  nothing 
more  than  a  suit  by  appellee  to  recover  her 
proportion  of  the  settlement  heretofore  made 
of  this  claim."  By  this  statement  we  pre- 
sume is  meant  that  the  suit  is  not  on  the 
original  cause  of  action,  but  upon  an  agreed 
settlement  thereof  which  has  not  been  fully 
performed  by  appellant.  We  are  not  called 
upon  to  decide  this  point,  for  the  reason 
[164]  that  the  declaration,  in  clear  and  un- 
mistakable terms,  predicates  the  appellee's 
right  to  recover,  not  upon  any  agreed  settle- 
ment, but  upon  the  original  cause  of  action; 
in  fact,  it  discloses  that  the  agreed  settle- 
ment, if  such  the  judgment  heretofore  ren- 
dered can  be  termed,  was  fully  performed  by 
appellant. 

The  second  ground  of  the  demurrer  is  as 
follows: 

"The  declaration  shows  that  long  previous 
fo  the  institution  of  this  suit  there  has  been 


brought  one  suit,  and  that  upon  said  suit 
there  has  been  had  a  recovery  by  parties 
entitled  to  sue  for  the  wrongful  death  for 
which  plaintiff  sues,  and  under  the  statute 
there  can  be  no  further  recovery  by  any  party 
or  parties  for  said  alleged  wrongful  death." 

The  point  here  raised  has  been  ruled 
against  appellee  in  Pickens  v.  Illinois  Gent. 
R.  Co.  92  Miss.  210,  45  So.  868,  and  Foster 
V.  Hicks,  93  Miss.  219,  46  So.  533.  The  stat- 
ute plainly  provides  that  there  "shall  be  but 
one  suit  for  the  same  death,  which  suit  shall 
inure  for  the  benefit  of  all  parties  concerned." 
That  appellee  was  not  born  at  the  time  the 
first  suit  was  instituted  is  wholly  immaterial, 
for  the  limitation  on  the  number  of  suits 
that  can  be  instituted  is  without  exception 
in  favor  of  any  person  whatsoever.  That 
some  "of  the  parties  concerned"  in  the  re- 
covery contemplated  by  such  suit  are  not 
parties  plaintiff  therein  is  immaterial.  Fost^ 
er  v.  Hicks,  supra. - 

But  it  is  said  by  counsel  for  appellee  that 
for  the  former  judgment  to  constitute  a  bar 
to  the  present  suit  must  have  been  rendered 
in  good  faith  and  without  collusion  between 
the  parties  thereto.  Conceding  for  the  sake 
of  the  argmuent  that  this  rule  is  sound, 
there  is  nothing  in  the  declaration  which  in- 
dicates collusion  in  the  rendition  of  the  judg- 
ment. The  mere  fact  that  it  was  rendered 
on  the  same  day  that  the  declaration  >va8 
filed  is  insufficient  for  that  purpose.  For 
all  the  court  knows,  two  thousand  five  hun- 
dred dollars  was  full  compensation  for  the 
injury  sustained. 

[165]  Both  grounds  of  the  demurrer  are 
well  taken,  and  it  should  have  been  sustained. 

The  judgment  of  the  court  below  is  re- 
versed, the  demurrer  sustained,  and  the  cause 
dismissed. 

Reversed. 

NOTE. 

iiffeot  o£  Reoorery  for  Deatb  hj 
Wrongful  Act  on  RiKbts  of  Poatl&ia- 
mons  Child  of  Beceaaed. 

View  that  Recovery  Is  Not  Bar  to  Suhae^ 

quent  Suit, 

While  there  is  a  conflict  in  the  authorities 
and  but  few  jurisdictions  have  passed  on  the 
question  it  has  been  held  that  a  recovery  or 
a  settlement  in  a  suit  by  the  heirs  for  dam- 
ages for  the  death  of  a  person  by  wrongful 
act,  is  not  a  bar  to  a  subsequent  suit  for 
damages  for  the  same  cause  of  action  by  a 
posthumous  child  of  the  deceased  person,  who 
was  not  in  being  at  the  time  the  first  suit 
was  instituted.  Herndon  v.  St.  Louis,  etc  R 
Co.  37  Okla.  256,  128  Pac.  727;  Nelson  v. 
Galveston,  etc.  R.  Co.  78  Tex.  621,  14  S.  W. 
1021,  22  Am.  St.  Rep.  81,  11  L.R.A.  391; 
Texas,  etc.  R.  Co.  v.  Robertson,  82  Tex.  657, 
17  S.  W.  1041,  27  Am.  St.  Rep.  92^;   Gal- 
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▼eston,  etc.  R.  Co.  v.  Gontreras,  31  Tex.  Civ. 
App.  489,  72  6.  W.  1051.  See  ala>  Missouri 
Pac  R.  Ca  V.  Lehmberg,  76  Tex.  61,  12  S.  W. 
810. 

A  child,  unborn  at  the  time  of  his  father's 
death,  but  later  bom  alive,  is  to  be  considered 
as  an  existing  person   at   the  time  of  his 
father's  death  and  therefore  a  beneficiary,  and 
is  entitled  to  participate  under  the  statute 
in  any  recovery  of  damages  for  the  death  of 
his  father  by  wrongful  act  should  recovery 
be  proper  under  the  law  and  facts  of  the  case. 
Hemdon  v.  St.  Louis,  etc.  R.  Co.  37  Okla. 
256,  128  Pac.  727.    In  that  case  the  petition 
allied,  in  the  usual  form,  the  jurisdictional 
facts,   the   injury   to   and   the  death   of  the 
deceased,   with   allegations  of  negligence   as 
causing  it,  the  plaintiff  widow^s  appointment 
as  administratrix;  that  the  suit  was  brought 
for  the  sole  use  and  benefit  of  a  son  of  the 
deceased,  who  was  born  about  four  months 
after  the  death  of  the  father;  and  that  the 
son  was  entirely  dependent  on  his  deceased 
father  for  maintenance,  .education,  training, 
etc.     It  further  alleged  that  the  defendant 
company,  after  the  death  of  the  father  and 
before  the  birth  of  the  child,  settled  with  the 
widow  for  her  part  of  the  damages  to  which 
she  and  the  unborn  child  would  be  entitled 
under  the  laws  of  the  state  for  the  wrongful 
death  of  the  Ideceased;   that  this  settlement 
vas  made   before   the    appointment   of    the 
plaintiff  as  administratrix,  and  with  knowl- 
edge on  the  part  of  the  defendant  company 
of  the  pregnant  condition  of  the  widow.     It 
was  alleged  that  the  suit  was  brought  by  this 
personal  representative  for  the  sole  and  ex- 
clusive benefit  of  the  said  posthumous  child. 
The  defendant,  in  its  answer,  admitted  that 
the  husband   of  the  plaintiff,   while   in   its 
employ,  received  injuries  which  resulted  in 
his  death,  but  claimed  that  at  the  time  of 
his  death  he  left  surviving  him  as  his  sole 
and  only  heir  at  law,  his  widow,  the  plaintiff. 
The  defendant  further  claimed  that  there  had 
been  a  full  accord,  satisfaction,  adjustment, 
tnd  setUement  between   the   parties  to  the 
action  for  all  claims  for  damages  or  causes 
of  action  arising  or  growing  out  of  the  death 
of  the  deceased,  in  the  following  manner,  to 
wit:     That  prior  to  the  issuance  of  letters 
of  administration  to  the  plaintiff,  and  prior 
to  the  institution  of  this  suit,  the  plaintiff, 
ss  the  widow  and  sole  heir  at  law  of  the 
deceased,   and    the   only  person   entitled   to 
recover  from   the  defendant  on   account  of 
his  death,  and  the  only  person  entitled  to 
institute  a  cause  of  action  against  the  de* 
fendant  arising  and  growing  out  of  his  death, 
there  being  no  administrator  appointed,  did 
in  consideration  of  a  specified  sum  to  her 
psid  by  the  defendant,  release  and  discharge 
tiie  defendant  from  any  and  all  claims,  de- 
TouidA,  or  causes  of  action,  which  she  as  the 


widow  of  the  deceased  might  have  had  against 
the  defendant,  both  for  her  own  account  and 
for  the  heirs  and  next  of  kin  of  the  deceased, 
a  copy  of  which  release  was  thereto  attached. 
The  reply  of  the  plaintiff,  to  which  a  de- 
murrer was  sustained,  admitted  that  she 
executed  a  release  to  the  defendant  company 
releasing  it  from  any  claim  or  damage  for 
her  individual  right  to  damages  for  the  death 
of  her  husband,  but  denied  that  she  ever 
executed  a  release,  or  agreed  to  execute  any 
release,  for  the  damages  to  which  her  then 
unborn  child  was  entitled  by  reason  of  the 
wrongful  death  of  the  deceased.  The  plain- 
tiff further  stated  that  if  the  legal  effect  of 
the  release  pleaded  by  the  defendant  was  to 
cut  off  the  right  of  her  then  unborn  child  to 
recover  damages  for  the  death  of  his  father, 
then  the  release  was  obtained  by  the  agent 
and  representatives  of  the  railroad  company 
by  fraud  and  misrepresentation  on  the  part 
of  the  agent,  and  a  misapprehension  of  law 
by  the  plaintiff,  of  which  the  representative 
of  the  railroad  company  was  aware  at  the 
time  of  the  execution  of  the  release,  and  which 
he  did  not  rectify.  This  settlement  and  re- 
lease, signed  by  the  mother  shortly  prior  to 
the  birth  of  the  child  was  pleaded  as  a  com- 
plete defense  to  the  cause  of  action.  In 
passing  on  this  question,  the  court  said: 
''It  will  be  remembered  that  the  plaintiff  in 
this  suit  does  not  seek  to  recover  anv  sum 
for  herself;  she  seeks  only  to  recover,  as  ad- 
ministratrix, for  the  child's  interest  in  the 
alleged  cause  of  action  under  the  statute. 
She  admits  in  her  petition  that,  as  far  as  her 
individual  interest  is  concerned,  she  has  been 
settled  with,  and  she  avers  that  her  own 
rights  as  a  beneficiary  were  the  only  rights 
considered  in  the  settlement  and  which  were 
settled  for.  It  clearly  appearB,  both  from  the 
petition  and  the  reply,  that,  independent  of 
the  allegations  of  fraud,  misrepresentations, 
shock,  and  mental  worry  and  incapacity  of 
the  plaintiff  at  the  time  of  settlement,  plain- 
tiff contends  that,  in  fact,  the  contract  of 
settlement  really  made  between  the  parties, 
as  understood  by  them  at  the  time,  wa«  only 
for  her  individual  right  of  damages  as  widow, 
and  that,  if  the  language  used  by  the  drafts- 
man, in  writing  the  contract,  was  such  as 
to  take  into  contemplation  and  settlement  the 
interest  of  the  child,  then  that  the  language 
used  did  not  truly  express  the  real  contract 
entered  into  by  the  parties.  In  other  words, 
that  both  parties  understood  the  contract,  and 
that  there  was  a  mutual  mistake  or  actual 
fraud  as  to  the  effect  of  the  language  used. 
In  such  cases  equity  will  relieve.  ...  If 
the  real  contract  between  the  parties  in  this 
case  was  to  settle  only  the  right  of  the  widow, 
and  the  rights  of  the  child  were  not  in  the 
contemplation  of  the  parties,  and  no  settle- 
ment had  as  to  such  rights,  and  this  was  the 
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tinderstanding  of  the  parties  at  the  time  the 
release  was  prepared  and  executed,  then  it 
cannot  be  said  that  the  rights  of  the  child 
have  been  extinguished.  And  the  language 
of  the  release  being  broad  enough  to  compass 
the  rights  of  all  beneficiaries,  including  the 
ehildy  then,  upon  clear  and  convincing  proof 
being  made  that  it  speaks  other  than  the  real 
contract  entered  into,  it  ought  to  be  reformed 
so  as  to  express  the  real  agreement  of  the 
parties.  Of  course  this  question  must  be 
determined  from  the  proof.  We  have  read 
the  pleadings  with  care,  and  the  answer  of 
defendant,  it  seems  to  us,  supports  and 
corroborates  plaintiff's  allegations  in  both 
her  petition  and  reply  that  the  rights  of  the 
child  were  not  in  the  contemplation  of  the 
parties  in  the  settlement.  The  answer  says: 
'And  the  defendant  says  that  at  the  tiifte 
of  his  death  Ben  Herndon  left  surviving  him 
no  issue,'  but  that  he  left  surviving  him  as 
his  sole  and  only  heir  at  law,  Carrie  Hern- 
don, his  widow,'  etc.  .  And  again :  *The  said 
Carrie  Hewidon,  as  the  widow  and  sole  heir 
at  law  of  said  Ben  Herndon,  and  the  only 
person  entitled  to  recover,*  etc.  These  aver- 
ments in  its  answer  seem  to  indicate  that, 
even  at  the  time  of  answer,  defendant 
thouglit,  as  a  matter  of  law,  that  the  child 
had  no  rights  to  be  either  recovered  for  or 
settled  for.  If  it  so  believed  at  the  time  of 
answer,  it  lends  color  to  the  claim  of  plain- 
tiff that  it  so  believed  at  the  time  of  settle- 
ment, and  that  it  settled  without  any  refer- 
ence to  sucli  rights  as  the  child  had  under 
the  law.  Defendant  now  admits  in  argument, 
as  we  have  decided,  that  the  child  did  have 
rights  exactly  as  if  in  existence  at  the  date 
of  its  father's  death,  but  contends  that  under 
the  very  broad  language  used  in  the  settle- 
ment those  rights  were  extinguished  along 
with  those  of  the  widow,  the  other  benefic- 
iary. As  to  whether  settlement  by  the  wid- 
ow, without  suit,  for  herself  and  all  other 
beneficiaries  under  the  statute  would  bar  a 
recovery  by  the  other  beneficiaries,  that  is 
not  necessarily  involved  here.  Assuming, 
without  deciding,  such  to  be  the  law,  the 
contention  here,  as  shown  by  the  pleadings, 
is  that  she  contracted  in  the  settlement  re- 
garding no  rights  save  her  o>vn  as  an  individ- 
ual. We  are  of  the  opinion  that  the  court 
erred  in  sustaining  the  demurrer .  to  the 
reply  and  in  dismissing  the  action,  and  that 
for  such  error  the  cause  should  be  reversed 
and  remanded." 

The  Texas  statute  (Rev.  St  art.  2003), 
after  giving  the  right  to  sue  for  actual  dam- 
ages on  account  of  injuries  causing  the  death 
ojf  a  person,  provides  that  "the  action  shall 
be  for  the  sole  and  exclusive  benefit  of  the 
surviving  .  .  .  -children  ...  of  the 
person  whose  death  shall  have  been  so 
caused."     It  has   been  held   that  the  term 


''children"  as  used  in  the  statute  includeB  a 
posthumous  child,  and  that  such  a  child  is 
.entitle^  equally  with  the  other  children  of 
the  deceased,  to  the  benefit  of  the  article,  as, 
though  unborn  at  thb  time  of  "his  father's 
death,  he  was  in  being  and  was  one  of  his 
surviving  children.  Nelson  v.  Galveston,  etc 
R.  Co.  78  Tex.  621,  14  S.  W.  1021,  22  Am. 
St.  Rep.  81,  11  L.R.A.  391;  Texas,  etc.  R. 
Co.  v.  Robertson,  82  Tex.  657,  17  S.  W.  1041, 
27  Am.  St.  Rep.  929.  So,  in  an  action  by 
a  posthumous  child  to  recover  the  pecuniary 
damage  sustained  by  him  in  the  loss  of  his 
father  through  the  defendant's  negligence, 
the  fact  Hh&t  the  mother  and  other  children 
have  obtained  a  judgment  awarding  them 
certain  sums  as  the  damage  appertaining 
to  them,  is  immaterial.  Galveston,  etc.  R. 
Co.  v.  Contreras,  31  Tex.  Civ.  App.  489,  72 
S.  W.  1051.  A  posthumous  child,  born  after 
the  death  of  his  father  and  suing  more  than 
a  year  thereafter,  is  not  barred  by  the  stat- 
utory limitation  of  one  year,  for  the  rule 
that  there  can  be  but  one  recovery  does  not 
apply  in  Texas.  Nelson  v.  Galveston,  etc. 
R.  Co.  78  Tex.  621,  14  S.  W.  1021,  22  Am. 
St.  Rep.  81,  11  L.R.A.  391.  In  that  case 
it  was  urged  that  there  was  but  one  cause 
of  action,  which  accrued  at  the  time  of  the 
death  of  the  person  injured;  that  the  action 
should  be  for  the  sole  benefit  of  the  surviving 
wife  or  children  in  being,  and  that  there 
could  be  but  one  recoverv:  and  that  if  at  the 
time  of  the  accrual  of  the  cause  of  action 
there  was  any  person  entitled  to  sue,  labor- 
ing under  no  disability,  and  the  action  was 
not  brought  within  one  year  after  its  ac- 
crual, there  could  be  no  recovery.  The  court 
said :  ''It  is  true,  as  claimed  by  the  appellee, 
that  the  statute  only  contemplated  that  one 
suit  shall  be  brought,  but  this  means  one  suit 
brought  by  all  the  beneficiaries  or  one  to 
which  they  are  made  parties.  .  .  .  -The 
purpose  of  that  statute  in  this  respect  is 
to  prevent  the  defendant  (the  company)  from 
being  subjected  to  a  double  payment  to  any 
one  beneficiary.  If  the  mother  and  one  child 
sue  and  recover  only  the  compensation  award- 
ed them  by  a  verdict,  and,  as  in  this  case, 
another  child  sues,  it  cannot  be  precluded 
OR  the  ground  that  one  action  has  been 
brought  by  all  the  beneficiaries  or  that  one 
beneficiary  has  brought  the  action  for  all, 
because  no  such  action  has  been  brought. 
If  it  had  it  would  be  the  one  suit  contem- 
plated by  the  statute.  The  amount  to  which 
all  the  beneficiaries  w^ould  be  entitled,  if  at 
all,  would  be  included  in  that  suit,  and 
another  could  not  be  properly  brought  and  a 
second  judgment,  in  whole  or  in  part,  recov- 
ered against  the  same  defendant.  But  if  the 
amount  of  compensation  of  any  one  of  the 
beneficiaries  had  not  been  included  in  such 
suit,  and  he  is  entitled  to  it,  upon  no  piHn^ 
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ciple  of  reason  skould  he  be  eonduded  by  a 
judgment  in  which  his  rights  were  not  con- 
sidered. If  the  defendant  is  liable  to  three 
benefieiaries  under  the  statute,  the  aggregate 
compensation  to  which  they  are  justly  en- 
titled should  be  no  greater,  whether  it  be 
recovered  in  three  suits  brought  by  each  of 
them  or  one  suit  brought  by  all."  In  Mis- 
souri Pac.  R.  Co.  V.  Lehmberg,  75  Tex.  61, 
12  8.  W.  838,  in  holding  that  the  yerdict 
therein  awarded  to  the  widow  in  an  action 
for  damages  growing  out  of  the  death  of  the 
father  and  husband  for  the  benefit  of  herself 
and  the  two  minor  children  of  herself  and 
the  deceased,  was  not  excessire,  the  court 
stated  in  the  opinion  that  the  second  child 
''was  born  a  month  after"  the  father's  death, 
but  no  question  as  to  the  right  of  that  child 
to  recover  was  raised  or  discussed. 

In  The  George  and  Richard,  3  Add.  Ecc. 
(Eng.)  466,  24  L.  T.  N.  8.  717,  an  action 
for  limitation  of  liability,  it  appearing  that 
the  widow  of  a  seaman  killed  in  a  collision 
was  pregnant,  the  court  expressly  reserved 
leave  to  the  infant  if  born  alive  to  claim 
damages  within  due  time.  In  20  W.  R. 
fEng.)  246,  it  appeared  that  the  child  re- 
ferred to  in  the  case  last  cited  was  born  and 
that  its  claim  was  assessed. 

View  that  Recovery  Ih  Bar  to  Suhsequent 

Suit. 

It  has  been  held  in  two  jurisdictions  that  a 
former  judgment  in  a  suit  for  damages  for 
the  death  by  wrongful  act  of  a  person  in 
favor  of  those  suing,  is  a  bar  to  a  subsequent 
similar  action  by  a  child  not  born  at  the 
time  of  or  a  party  to  the  first  suit.  Daubert 
v.  Western  Meat  Co.  139  Cal.  480,  69  Pac. 
297,  73  Pac.  244.  96  Am.  St.  Rep.  154.  And 
see  the  reported  case. 

The  reported  case  involved  a  Mississippi 
statute  (Laws  1808,  c.  65)  providing  that 
an  action  for  the  recovery  of  damages 
for  the  death  of  a  person  by  the  wrong- 
ful act  of  another  shall  be  commenced  within 
one  year  after  the  death  of  the  deceased 
person,  and  that  there  shall  be  but  one  suit 
for  the  same  death,  which  suit  shall  inure 
for  the  benefit  of  all  parties  concerned.  In 
her  declaration,  which  was  demurred  to,  the 
plainti^,  a  posthumous  child,  suing  for  the 
damages  alleged  to  have  been  sustained  be- 
cause of  the  death  of  her  father,  due  to  the 
wrongful  act  of  the  defendant's  servants, 
showed  thit  the  suit  had  not  been  brought 
within  the  period  of  one  year  as  required  by 
the  statute  then  in  force,  and  stated  that  a 
prior  recovery  had  been  had  by  the  mother 
and  a  sister  on  a  suit  instituted  by  the 
mother  for  the  death  of  the  father  and  that 
the  judgment  had  been  paid  before  the  plain- 
tiff's birth.  It  is  held  that  the  limitation 
of  the  time>was  a  limitation  of  the  liability 
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itself)  not  of  the  remedy^  aiid^  like  the  lim- 
itation of  ths  number  of  suits  that  could  be 
instituted,  was  without  exception  in  favor 
of  any  person  whatsoever.  Hence  the  court 
holds  that  the  fact  that  the  plaintiff  was  not 
born  at  the  time  the  first  suit  was  instituted, 
was  immaterial. 

The  California  statute  (Code  Civ.  Proc' 
§  377)  providing  that  "an  action"  can  be 
maintained  for  death  either  by  the  heirs  or 
by  the  personal  representative  of  the  de- 
ceased, contemplates  but  one  cause  of  action 
for  damages  for  the  death  of  a  person. 
Hence  where  a  recovery  on  a  right  of  action 
for  death  by  wrongful  act  has  been  had  by 
the  condition  of  a  judgment  in  favor  of  the 
widow  of-  the  deceased,  the  right  given  by 
the  statute  is  therefore  exhausted,  and  the 
judgment  is  a  bar  to  a  subsequent  action  by 
a  child  after  its  birth,  which  was  in  ventre 
sa  mere,  and  whose  existence  was  unknown 
to  the  defendant  at  the  timie  of  the  previous 
action,  trial  and  recovery,  notwithstanding 
the  statutory  provision  (Civ.  Code,  §  29) 
to  the  effect  that  an  unborn  child  is  deemed 
to  be  in  existence  so  far  as  necessary  for  its 
interests,  in  the  event  of  its  subsequent  birth. 
Daubert  v.  Western  Meat  Co.  139  Cal.  480, 
89  Pac.  297,  73  Pac.  244,  06  Am.  St.  Rep. 
!154.  The  reasoning  of  the  court  was  that, 
whatever  .  might  be  the  right  of  a  living 
child  in  such  a  case,  a  posthumous  child  had 
no  such  right  because  the  latter  was  a  part 
6f  the  mother  and  she  was  the  sole  heir  of 
the  deceased  husband. 


y. 
COLUSON  ET  All. 

Illinois  Supreme  Court — ^June  22,  1916. 

274  IIU  889;  113  N.  E.  091. 


Trusts  and  Trustees  •—  Power  of  Court 
to  Modify  TrKst. 

A  court  of  equity  has  no  authority  to  com- 
pel a  beneficiary  under  a  will  to  accept  a 
compromise  settlement  of  a  trust  estate  in 
disregard  or  abrogation  of  the  terms'  of  the 
trust,  notwithstanding  that  it  would  be  for 
the  best  interests  of  all  concerned,  and  that 
all   other   beneficiaries   had   consented. 

[See  note  at  end  of  this  case.] 

Same* 

A  court  of  equity  may  define  but  cannot 
alter  a  trust  created  by  will  or  the  powers  of 
the  trustee  thereunder,  except  wheji  necessary 
to  preserve  the  trust  from  destruction;  and 
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even  then  it  has  no  authority  to  defeat  or 
destroy  such  trust. 

[See  note  at  end  of  this  case.] 

Same. 

Where  trustees  cannot  so  manage  a  trust 
fund  as  to  carry  out  the  plain  intentions  of 
.  the  testator  under  circumstances  clearly  not 
contemplated  by  him,  a  court  of  equity  may 
direct  a  change  in  the  management  of  the 
trust  fund  to  carry  into  effect  the  manifest 
intention  of  the  testator. 

[See  note  at  end  of  this  case.] 

Same. 

The  court  has  no  authority  to  change  the 
title  of  the  trust  property  and  destroy  the 
trust  itself  by  compelling  a  beneficiary  to 
accept  a  compromise  settlement  of  pending 
litigation. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Ford  county: 
Myers,  Judge. 

Action  by  Nancy  Stephens,  plaintiff, 
against  Emma  B.  Collison  et  al.,  defendants. 
To  review  judgment  rendered,  defendant 
Josephus  W.  Martin  brings  error.  The  facts 
are  stated  in  the  opinion.     Reversed. 

Oscar  H.  Wylie  and  Dobbins  d  Dobbins 
for  plaintiff  in  error. 

Schneider  d  Schneider,  Herrich  d  Herrick, 
A.  L.  Phillips  and  Barry  d  Morrissey  for 
defendants  in  error. 

[389]  Duncan,  J. — Josephus  Martin  died 
testate  January  6,  1009,  and  left  surviving 
him  his  widow,  Hannah  J.  Martin,  his  chil- 
dren, Emma  B.  Collison,  Mary  E.  Collison, 
Josephus  W.  Martin  and  Nancy  Stephens,  and 
his  grandchildren,  Effie  Ireland,  [390]  Walter 
Karr,  Edna  Duncan  and  Charles  Karr,  only 
children  of  a  deceased  daughter,  as  his  only 
heirs-at-law.  Said  Nancy  Stephens  filed  a 
bill  in  chancery  in  the  circuit  court  of  Ford 
county  to  set  aside  a  certain  agreement  and 
lease  made  between  her  and  the  executors 
of  her  father's  will  and  other  heirs  of  her 
father,  and  to  contest  the  will  of  said  Jose- 
phus Martin,  which  had  been  probated,  and  to 
set  aside  certain  deeds  made  by  said  Josephus 
Martin  to  other  children  and  to  his  grand- 
children in  his  lifetime.  A  demurrer  was 
sustained  to  the  bill  and  a  decree  was  en- 
^  tered  dismissing  the  bill,  which  decree,  on 
appeal  to  this  court,  was  reversed  and  the 
cause  remanded.  (Stephens  t.  Collison,  249 
m.  225,  94  N.  £.  664.)  The  bill  was  amend- 
ed in  the  lower  court  and  a  trial  was  had 
on  the  issues  as  to  the  validity  of  the  con- 
tract but  the  validity  of  the  will  was  not 
determined.  The  bill  was  again  dismissed  for 
want  of  equity,  and  that  decree  was  reversed 
for  errors  in  the  admission  of  evidence  and 
the  cause  was  remanded.  (Stephens  v. 
Collison,  256  111.  238,  99  N.  £.  914.)     When 


the  cause  came  up  for  trial  in  the  lower 
court  for  the  third  time,  Fred  (^lollison  and 
G.  W.  Karr,  executors  under  said  will  and 
who  were  among  the  thirty  parties  defendant 
to  the  original  and  amended  bill,  filed  a 
petition  asking  for  authority  of  the  circuit 
court  to  settle  the  suit  according  to  a  prop- 
osition made  by  Nancy  Stephens,  a  defendant 
in  error.  Plaintiff  in  error,  Josephus  W. 
Martin,  a  defendant  to  the  amended  bill, 
filed  certain  objections  to  the  petition.  The 
court  overruled  the  objections,  entered  a 
decree  directing  said  executors  to  accept 
said  proposition  of  settlement  and  ordered 
conveyances  made  in  accordance  with  the 
proposed  terms  of  settlement.  To  reverse 
that  decree  Josephus  W.  Martin  prosecutea 
this  writ  of  error. 

The  provisions  of  the  will  set  forth  in  the 
bill  and  admitted  by  the  answer  and  material 
to  this  controversy  are  the  following: 

"Third — It  is  my  will  and  I  hereby  direct 
my  executors  hereinafter  named  to  pay  to 
my  daughter  Mrs.  Nancy  [391]  Stephens  the 
sum  of  $1000  on  January  1  succeeding  the 
date  of  my  death,  and  the  suni  of  $1000  on 
the  first  day  of  each  succeeding  January 
thereafter,  for  and  during  her  natural  life- 
time, only.  And  to  further  secure  and  pro- 
vide for  the  payment  above  mentioned  in 
this  clauBe,  I  give  and  bequeath  to  my  ex- 
ecutors named  [my  227-acre  farm,]  to  have 
and  to  hold  the  same  in  trust  as  herein 
provided,  for  and  during  the  natural  lifetime 
of  my  said  daughter  Nancy  Stephens,  and 
any  rents,  issues  or  profits  which  may  accrue 
from  the  said  land  in  excess  of  the  $1000 
to  be  paid  annually  to  my  daughter  Nancy 
Stephens  shall  become  a  part  of  the  remainder 
or  residue  of  my  estate. 

"Fifth — I  give,  devise  and  bequeath  to  "my 
great-granddaughter.  Hazel  Stephens,  [my 
first  80-acre  farm,]  to  have  and  to  hold  the 
same  to  my  great-granddaughter.  Hazel 
Stephens,  from  the  date  of  the  death  of  my 
daughter  Mrs.  Nancy  Stephens,  for  and 
during  her  natural  lifetime,  only,  and  after 
her  death  to  pass  to  my  children  and  grand- 
children in  the  following  proportions,  viz.r 
To  my  daughter  Emma  B.  Collison  one- 
fourth;  to  my  daughter  Mary  Elizabeth 
Collison  one-fourth;  to  my  son,  Josephus 
Martin,  one-fourth;  and  to  my  grandchildren 
Effie  Karr,  Walter  Karr,  Edna  Karr  and 
Charles  Karr  one-fourth;  and  in  the  event 
of  the  death  of  any  of  my  said  children  or 
grandchildren  prior  to  my  death,  the  le^al 
heirs  of  the  deceased  child  or  grandchild,  aa 
provided  by  the  rules  of  descent  in  the  stat- 
ute of  the  State  of  Illinois,  shall  take  the 
share  of  the  deceased. 

"Sixth — It  is  my  will  and  I  Weby  direct 
that  my  executors  hereinafter  named  shall 
within  two  years  after  the  death,  of  my  wife^ 


STEPHENS  ▼. 

27k  III. 

Hannah  J.  Martin,  sell  at  publio  or  private 
sale,  as  in  their  judgment  may  seem  best 
lor  the  interests  of  my  estate,  [all  my^  lots 
in  Pax  ton,]  and  shall  also  sell  within  two 
years  after  my  death,  at  public  or  private 
sale,  as  in  their  judgment  may  seem  best 
for  the  interests  of  my  estate,  all  the  real 
estate  of  which  1  may  die  seized,  [392]  where- 
ever  situated,  which  has  not  hereinbefore 
been  devised  or  mentioned,  [including  my 
second  80-acre  farm,]  and  convert  all  the 
remainder  and  residue  of  my  estate,  both 
real  and  personal,  in  money,  all  of  which  I 
will  and  direct  my  executors  to  pay  out  as 
follows,  viz.:  To  my  grandchildren  Effie 
Karr,  Walter  Karr,  Edna  Karr,  and  Charles 
Karr  the  sum  of  $5500,  share  and  share 
alike,  and  the  balance  remaining  after  the 
payment  to  them  of  the  said  sum  shall  be 
divided  among  my  children  and  grandchil- 
dren in  the  following  portions,  viz.:  To 
Emma  6.  CoUison  one-fo>urth;  Mary  Eliza- 
beth Collison  one-fourth ;  Josephus  VV.  Martin 
one-fourth;  and  Effie  Karr,  Walter  Karr,  Ed- 
na Karr  and  Charles  Karr  one-fourth;  and 
in  the  event  of  the  death  of  any  of  my  said 
children  or  grandchildren  prior  to  my  death, 
the  legal  heirs  of  such  deceased  child  or 
grandchild,  as  provided  by  the  rules  of 
descent  in  the  statute  of  the  State  of  Illinois, 
shall  take  the  share  of  the  deceased." 

The  descriptions  of  the  real  estate  in  the 
said  will  are  lengthy,  and  the  descriptions  in 
the  foregoing  brackets  are  used  for  the  pur- 
pose of  brevity  and  for  ready  comprehension 
of  the  tracts  to  be  considered  in  this  opin- 
ion. 

The  petition  upon  which  the- co  art  entered 
its  decree  in  this  case,  after  reciting  the 
proceedings  in  the  cause  dbwn  to  that  time, 
further  stated  that  a  large  amount  of  costs 
had  already  accrued,  besides  solicitors'  fees, 
ir  this  litigation.  It  also  stated  that  Emma 
6.  Collison,  Mary  E.  Collison  and  the  chil- 
dren of  Dora  B.  Karr,  grandchildren  of  the 
testator,  were  willing  to  accept  the  prop- 
ositions of  Nancy  Stephens,  and  that  Jose- 
phus W.  Martin  had  been  served  with  a  copy 
of  the  petition  and  notice  that  it  would  be 
presented  to  the  court  for  its  decision  and 
the  time  and  place  thereof,  and  prayed  for 
an  order  and  direction  of  the  court  authoriz- 
ing the  executors  to  accept  and  carry  out 
the  terms  of  the  said  proposed  settlement. 
Annexed  to  it  and  made  a  part  thereof  was 
a  copy  of  the  offer  of  compromise  of  Nancy 
Stephens,  subject  to  the  approval  of  the 
court,  which  [393]  is,  in  substance,  (1) 
that  she  would  refund  to  the  parties  who 
paid  it,  the  $4000  which  was  paid  to  her  on 
the  former  compromise,  with  accrued  interest 
thereon;  (2)  that  she  will  retain  the  lease 
for  the  227  acres  which  was  executed  by  them 
under  the  former  settlement  of  May  26,  1909, 
Ann.  Gas.  1918D. — ^86. 
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subject  to  any  possible  claim  of  H&nnah  J» 
Martin  for  dower,  and  that  she  is  to  have 
the  accumulated  rent  thereon,  after  deducting 
taxes,  repairs,  receiver's  commissions  and 
fees  and  other  charges  against  the  land;  (3) 
that  she  is  to  take  a  quit-claim  deed  frouL 
Emma  B.  Collison  and  her  husband,  and 
Mary  E.  Collison,  a  widow,  and  the  children 
of  Dora  B.  Karr,  deceased,  to  said  [first 
80-acre  farm>]  subject  to  any  possible  claim 
of  dower  of  Hannah  J.  Martin;  (4)  that  she 
is  to  take  the  executors'  deed  to  said  [second 
80-acre  farm]  at  an  agreed  valuation  of 
$10,000,  subject  to  a  lease  thereon  expiring 
March  1,  1914,  the  rent  notes  for  said  lease 
to  be  assigned  to  her  without  recourse,  and 
she  is  to  take  said  land  subject  to  claim  of 
dower  of  said  widow;  (5)  that  she  will  pay 
all  costs  made  by  her,  and  the  heirs  and 
executors  are  to  pay  all  costs  made  by  them 
in  the  circuit  court  and  all  costs  in  the  Su- 
preme Court;  (6)  that  she  will  dismiss  all 
suits  now  pending,  and  it  is  to  be  understood 
that  when  these  propositions  are  approved 
by  the  circuit  court  this  shall  be  a  final  and 
complete  compromise  settlement  of  all  litiga- 
tion and  causes  of  action  growing  out  of  the 
disposition  by  Josephus  Martin  of  his  real 
and  personal  estate  and  a  full  and  complete 
please  of  all  claims  of  Nancy  Stephens  to 
the  property  of  Josephus  Martin,  deceased. 

The  substance  of  the  objections  filed  by 
plaintiff  in  error  is,  that  the  propositions  of 
settlement  of  Nancy  Stephens  are  contrary 
and  in  opposition  to  the  express  terms  of  the 
said  will  of  Josephus  Martin,  deceased,  and 
that  the  court  had  no  jurisdiction  or  power 
to  alter  the  terms  of  the  will  or  to  compel 
him  to  settle  upon  the  terms  proposed;  that 
the  propositions  of  settlement  proposed  are 
manifestly  to  [394]  his  prejudice,  and  that 
a  decree  of  the  court  either  setting  aside  or 
sustaining  the  will  would  much  better  pro- 
tect his  interests  than  the  acceptance  of  said 
propositions  of  settlement  named  in  said  peti- 
tion. 

The  real  question  in  this  case  for  our 
decision  is  whether  or  not  a  court  of  equity 
has  the  power  and  the  authority  to  entirely 
disregard  the  terms  of  a  trust  created  by 
a  will  and  to  compel  a  party  interested  in  the 
trust  property  to  accept  a  compromise  settle- 
ment of  the  trust  estate  against  his  will  and 
against  his  interest  where  all  the  other  inter- 
ested parties  are  willing  and  desire  the 
settlement.  The  court  found  and  recites  in 
the  decree  that  it  would  be  for  the  best 
interests  of  the  estate  of  Josephus  Martin 
and  of  all  parties  interested  therein  to  accept 
the  proposition  of  settlement  submitted  and 
thus  to  end  the  litigation,  which  has  been 
long  continued  and  expensive.  It  further 
found  that  Emma  B.  Collison,  Mary  E.  Colli- 
son   and    the    children    of    Dora    B.    Karr« 
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deceased,  together  with  plaintiff  in  error,  are 
the  only  beneficiaries  whose  rightfl  and  in- 
terests will  be  reduced  if  the  settlement  is 
carried  out,  and  that  they  are  all  willing, 
except  plaintiff  in  error,  that  the  settlement 
be  made  if  the  same  is  approved  by  the  court. 
The  defendants  in  error  contend  that,  inas- 
much as  the  subject  matter  of  the  controversy 
herein  is  a  trust,  the  court  of  chancery  had 
general  jurisdiction  of  the  subject  matter, 
and  all  the  parties  except  plaintiff  in  error 
having  consented  to  said  settlement,  and 
plaintiff  in  error  having  been  notified  and 
filed  his  objections,  the  court  had  complete 
power  and  authority,  under  its  findings  afore- 
said, to  enter  the  decree.  It  is  further  in- 
sisted that  as  no  certificate  of  evidence  or 
bill  of  exceptions  was  filed  in  this  case,  the 
said  facts  found  by  the  court  ar6  binding  on 
plaintiff  in  error  and  are  sufficient  to  sustain 
the  decree. 

It  cannot  be  questioned  that  the'  effect  of 
the  compromise  and  approval  thereof  by  the 
court,  and  its  decree  ordering  the  parties  to 
execute  the  compromise  settlement  [395]  up- 
on the  terms  proposed,  Is  to  change  the  terms 
of  the  will  of  the  testator,  or,  rather,  to 
abrogate  it  altogether,  and  to  vest  title  to 
the  property  devised  by  the  will  in  trust, 
in  the  heirs  and  devisees  according  to  th^ 
court's  judgment  of  what  is  just  and  best  for 
them.  The  only  threatened  calamity  to  the 
parties  interested  in  the  trust  estate  or  to 
the  property  itself,  so  far  as  appears  in  this 
record,  is  tliat  the  validity  of  the  will  itself, 
and  of  certain  deeds  made  by  the  testator 
just  prior  to  the  execution  of  the  will,  is 
being  contested  by  the  party  proposing  the 
settlement,  and  that  the  litigation  has  been 
long  continued  and  expensive  and  is  likely 
to  be  still  continued.  The  parties  are  all 
adults,  and  if  there  is  no  valid  will  the  court 
would  be  absolutely  without  any  power  or 
jurisdiction  to  compel  a  settlement  of  their 
property  rights.  Plaintiff  in  error  has  in 
no  way  caused  the  litigation  and  has  an- 
peared  to  be  entirely  indifferent  as  to  its 
results.  But  if  he  had  been  a  principal  in- 
stigator of  the  suits  and  not  disposed  at  all 
to  settle  them  on  any  terms,  we  know  of 
no  rule  of  law  or  equity  by  which  a  court 
could  compel  him  to  accept  terms  of  settle- 
ment proposed  by  the  other  parties  to  the 
suit,  no  matter  how  much  more  it  might, 
in  fact,  be  to  his  and  to  their  interests  to  so 
settle  than  to  pursue  the  litigation  to  any 
possible  conclusion.  If  the  will  is  valid,  a 
court  of  chancerv  mav  define,  but  cannot 
alter  or  enlarge,  the  powers  conferred  upon 
the  trustees  by  the  will.  The  court  has  also 
the  power  to  do  whatever  is  necessary  to 
be  done  to  preserve  the  trust  from  destruc- 
tion, and  in  the  exercise  of  this  power  it 
may,    under   certain    unusual    circumstances. 


modify  the  terms  of  the  trust  It  preserve  it 
but  not  to  defeat  or  destroy  it.  Courts  are 
slow  to  exercise  their  power  even  to  modify 
the  terms  of  a  trust,  and  will  only  do  so 
when  it  clearly  appears  to  be  necessary. 
(Kolfe,  etc.  Asylum  v.  Lefebre,  69  N.  H.  238, 
45  Atl.  1087.)  Where  the  trustees  cannot 
under  the  existing  circumstances,  or  any 
circumstances  that  can  be  anticipated,  so 
manage  the  trust  fund  as  to  carry  out  the 
plain  intentions  of  its  creator,  [396]  and 
such  circumstances  were  clearly  not  within 
his  contemplation  or  the  subject  of  any  direc- 
tion in  the  scheme  of  the  trust  as  formulated 
and  prescribed  by  him,  a  case  of  necessity  is 
presented  requiring  the  intervention  of  a 
court  of  equity,  which  may  direct  a  change 
in  the  management  of  the  trust  fund  if  by 
such  change  the  manifest  intention  of  the 
creator  of  the  trust  may  be  carried  into  effect. 
(Pennington  v.  Metropolitan  Museum  of  Art, 
6o  X.  J.  Eq.  n,  66  Atl.  468.)  So  in  a  case 
where  the  income  of  the  trust  property  is 
insufficient  to  pay  the  taxes  and  the  body, 
of  the  estate  is  in  danger  of  being  lost  en- 
tirely, the  court  will  order  the  sale  of  all 
or  a  part  of  it  in  order  to  preserve  it  as 
far  as  possible.  (Voris  v.  Sloan,  68  111.  588.) 
Under  circumstances  where  the  income  of 
the  trust  property  is  insuffiicent  to  pay  taxes, 
special  assessments,  etc.,  without  modifica- 
tion of  the  terms  of  the  trufit,  the  court  may 
and  will  modify  its  terms  and  the  use  of 
the  properjty  as  specified  by  the  creator  of 
the  trust  and  permit  farm  lands  to  be  platted 
and  sold  as  town  lots.  (Johns  v.  Mont- 
gomery, 265  111.  21,  Ann.  Cas.  1916A  996, 
106  N.  E.  497,  L.R.A.1916B  1073.)  In*  all 
such  cases,  however,  the  main  object  of  the 
party  creating  the  trust  is  best  subserved  by 
the  court's  action  and  £he  intent  of  the 
creator  of  the  trust  actually  carried  out. 
In  the  instant  case  not  only  is  the  title  of 
the  property  in  trust  changed  against  the 
express  terms  of  the  will,  but  the  trust  it- 
self is  destroyed  and  the  intent  of  the 
testator  entirely  defeated.  There  is  no  au- 
thority for  such  action  of  the  court,  so  far 
as  we  can  find. 

Defendants  in  error  rely  on  the  case  of 
Williams  v.  Williams,  204  111.  44,  68  K.  E. 
449,  as  authorizing  the  court  to  approve  and 
authorize  a  compromise  and  settlement  of  a 
suit  filed  to  contest  a  will.  That  suit  was 
filed  by  an  infant  to  contest  a  will,  and  the 
court  merely  exercised  its  power  and  its 
duty  to  authorize  a  compromise  for  the  in- 
fant, using  its  best  judgment  and  discretion 
to  do  the  best  thing  for  the  minor's  interests. 
It  was  not  a  compromise  or  settlement  of  a 
trust  estate  but  the  exercise  of  the  court's 
judgment  [397]  as  to  whether  a  compromise 
or  a  conteert;  was  best  and  safest  for  the  ward« 
The  case  of  Curtiss  v.  Brown,  29  111.  201,  is 
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not  in  point  and  k  no  authority  to  sustain 
the  decree  in  this  case.  In  the  instant  ease 
there  are  no  facts  presented,  and  the  decree 
makes  no  findings  of  facts,  which  show  a 
necessity  for  the  court's  interfering  with  the 
plan  of  the  trust  as  created  by  the  testator. 
It  is  true,  no  doubt,  that  the  litigation  has 
been  long  and  expensive,  and  it  may  be 
absolutely  true  that  all  parties  would  save 
more  money  or  property  to  themselves  by 
this  compromise  than  to  continue  the  litiga- 
tion to  a  final  conclusion.  Plaintiff  in  error, 
however,  insists  that  he  will  be  injured  by 
the  settlement.  We  do  not  think  he  will  be 
injured  to  the  extent  he  claims  he  will  in 
his  argument,  but  we  have  no  means  of  know- 
ing or  determining  the  extent  of  loss  or 
benefit  to  anyone  by  the  settlement.  There 
is  a  clear  subversion  of  the  trust  from  the 
plan  originally  made  by  the  testator  if  Nancy 
Stephens  be  given  the  entire  income  from  the 
227 -acre  farm  instead  of  $1000  per  year,  and 
the  terms  of  the  will  will  be  materially 
changed  in  other  respects  if  the  compromise 
is  carried  out.  This  decision  cannot  rest 
upon  the  question  whether  or  not  any  of 
the  parties  will  be  benefited  or  injured  by 
the  compromise.  A  trust  created  by  a  will 
cannot  be  altered  or  destroyed  by  a  court  of 
chancery  on  the  sole  ground  that  in  the  judg- 
ment of  the  court  it  will  be  beneficial  to  the 
parties  in  interest.  (Johns  v.  Johns,  172 
III.  472,  CO  N.  E.  337;  Johnson  v.  Buck,  220 
111.  226,  77  N.  E.  103;  Lackland  v.  Walker, 
151  Mo.  210,  62  S.  W.  414;  Morris  v.  Bovd, 
110  Ark.  468,  Ann.  Cas.  1916A  1004,  and 
notes  in  the  same  volume,  p.  999,  162  S.  W. 
69,  under  case  of  Johns  v.  Montgomery.) 
What  was  said  in  Drake  v.  Crane,  127  Mo. 
85,  29  S.  W.  990,  27  L.R.A.  653,  is  applicable 
in  the  instant  case,  to  wit:  "It  may  be 
conceded  that  a  court  of  equity  has  no  power 
to  make  a  now  will  for  a  testator  and  that 
the  extent  of  its  power  is  to  construe  the 
wiU  as  presented  to  it,  and  further,  that  such 
court  can  no  more  aul^orize  ai]  act  to  be  done 
Dvhich  is  in  ^cess  of  the  powers  [393]  con- 
ferred by  the  will  than  can  the  trustees 
therein  do  such  act."  The  will  in  the  instant 
case  gave  no  authority  to  the  trustees  or  to 
the  court  to  authorise  the  compromise  in 
question,  and  the  court  had  no  power  or 
authority    to   order    such    a    settlement. 

The  decree  of  the  circuit  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Rehearing  denied  October  11,  1916. 


*'  VOTE. 

It  is  held  in  the  reported  case  that  while 
a  ceort  has  the  power  to  modify  a  trust,  the 
power  is  one  whidfa  is  to  be  exerciaed  cttly 


in  ease  of  necessity.  Accordingly  it  is  held 
that  the  court  has  no  power  to  compel  an 
adult  beneficiary  of  a  testamentary  trust  to 
accept  a  compromise  of  litigation  which 
amounts  to  a  destruction  of  the  trust.  The 
power  of  a  court  to  modify  the  terms  of  a 
trust  is  discussed  in  the  note  to  Johns  v. 
Montgomery,   Ann.   Caa.   19 16 A  996. 


V. 


BWIGHT. 

Oregon  Supreme  Court — ^April  4,  1916. 

SO  Oregon  1;  148  Pac,  477/  156  Pac 

673. 


Appeal    and    Error   ^   Amendinent    of 
Appeal  Bond  ^  Procedure. 

An  amended  undertaking  on  appeal  given 
in  response  to  a  motion  to  dismiss,  question- 
ing the  sufficiency  of  the  undertaking,  should 
be  filed  upon  leave  obtained  from  the  supreme 
court,  and  as  an  independent  pleading  in  the 
proceeding. 

If otice  of  Appeal  —  Defects  —  Order  by 
Bond. 

Where  the  notice  of  appeal  did  not  name 
the  court  to  which  the  appeal  was  taken,  an 
amended  undertaking  describing  the  judgment 
as  appealed  to  the  supreme  court  may  be 
considered  as  in  aid  of  the  notice,  especially 
as  it  would  seem  that  on  an  appeal  from  a 
judgment  of  the  circuit  court,  which  can  be 
appealed  only  to  the  supreme  court,  the  fail- 
ure to  name  the  court  is  immaterial. 

Taxation  *•  Foreoloanre  —  Misnomer  of 
Iiandowner  -^  Idem  Sonaa«i 

In  a  tax  foreclosure  procedure,  the  names 
'licwls"  and  "Louis,''  u^ider  common  usage 
and  prcmunciation,  are  '4dems  sonans,"  which 
rule  is  that,  if  two  names,  although  spelled 
diflferently,  sound  alike,  they  are  considered 
as  the  same,  and  which  holds  if  the  attentive 
ear  finds  difficulty  in  distinguishing  them 
when  pronounced,  or  common  and  long-con- 
tinued usage  has  made  them  identical  in  pro- 
nunciation^ absolute  accuracy  in  spelling 
names  is  not  required  in  legal  proceedings,  as 
the  law  does  not  regard  the  spelling  of  names 
BO  much  as  their  sound. 

[See  note  at  end  of  this  case.] 

Same. 

Under  L.  O.  L.  §  3586,  providing  that  no 
assessment  shall  be  invalidated  by  a  mistake 
in  the  names  of  the  owner  of  real  property 
assessed,  section  3701,  providing  that  no  as- 
sessment for  taxes  shall  be  considered  j^illegal 
on  account  of  any  irregularity  in  the  chang- 
ing or  listing  the  taxes  to  any  other  name 
than   that  of  the   owner,   and   section   3710, 
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providing  that  any  judgment  for  the  sale  of 
real  estate  shall  estop  all  parties  from  raising 
any  objection  thereto  or  to  a  tax  title  based 
thereon  which  existed  before  such  judgment, 
and  could  have  been  presented  as  a  defense 
to  an  application  therefor,  a  tax  foreclosure 
is  not  void  because,  where  the  true  name  of 
••Lewis"  L.  Smith  was  written  on  the  com- 
plaint, a  copy  of  which  was  served  with  the 
summons,  the  summons  itself  was  directed  to 
*'Louis"  L.  Smith,  where  it  was  not  claimed 
that  the  tax  had  been  paid  or  that  the  prop- 
erty was  not  liable  to  tax  levy. 
[See  note  at  end  of  this  case.] 

Assessment .—  Heseription  of  Property 
—  Snffioienoy  -*-  Abbreviations. 

The  description  in  an  assessment  roll  of 
eighty  acres  designated  as  the  '*N£  of  SE^ 
and  SE  of  NEi,"  omitting  the  *4,"  was  an 
abbreviation,  permitted  by  L.  O.  L.  §  3598, 
permitting  an  abbreviation  in  the  description 
of  lands  assessed,  as  anyone  reading  the 
description  could  not  fail  to  understand  what 
land  was  assessed,  and,  at  most,  it  was  a 
mere   irregularity. 

Tax  Deed  —  Requisites  —  Acknowledg- 
ment and  Witnessing;, 

Under  L.  0.  L.  §  3702,  providing  that  a 
sheriff's  tax  deed  shall  be  recorded  ''without 
the  sealing,  witnessing,  or  acknowledgment," 
the  recording  officer  is  simply  required  to  take 
official  notice  of  the  sheriff's  signature,  and 
it  is  not  necessary  that  his  deed  be  acknowl- 
edged or  witnessed. 

Tax    Sales    —    Validity     —    Excessive 
Amount  of  Land  Sold. 

Under  L.  O.  L.  §  3701,  providing  that  at  a 
tax  sale  the  person  offering  to  pay  the  amount 
due  on  each  tract  for  the  least  quantity  shall 
be  the  purchaser  of  such  quantity,  which  shall 
be  taken  from  the  east  side  of  such  tract, 
and  the  remainder  discharged  from  the  lien, 
a  sheriff's  tax  sale  of  a  quarter  section  of  land 
valued  at  $7,000  for  taxes,  and  interest, 
amounting  to  $110.60,  without  showing  that 
the  land  was  offered  for  sale  in  accordance 
with  the  law  or  whether  the  eastern  or  what 
parcel  was  first  offered,  or  in  how  many  par- 
cels or  for  what  the  several  parcels  were 
sold,  in  view  of  the  Ending  that  the  purchaser 
was  the  only  bidder,  is  inequitable  and  un- 
conscionable. 


Attack  on  Tax  Title  —  Payment  of  T 
as  Condition  Precedent. 

Where  the  property  of  a  person  is  subject 
to  a  tax  under  the  law,  he  must  conform  to 
the  requirements  of  equity  and  pay  the  assess- 
ment before  he  can  successfully  maintain  a 
suit  to  defeat  a  tax  title  outstanding  against 
his   land. 

[See  12  Ann.  Cas.  230.] 

Validity  of  Sale  —  ExeessiTC  Amount 
Sold. 

Under  L.  O.  L.  §  3709,  making  a  sheriff's 
tax  deed  prima  facie  evidence  that  the  sale 
was  legally  conducted,  the  owner  has  the  bur- 
den of  proving  irregularity,  and  his  showing 
that  an  entire  quarter  section  valued  at 
S7,000*wa8  sold  for  liens  totaling  to  $110 
overcomes  the  prima  facie  showing  of  regu- 
larity. 


Aeoonnt    Stated   —   Pleadimc   —   WrnMi^ 
eieney. 

A  complaint  declaring  upon  a  stated  as-- 
count  that  defendant  promised  to  pay  the 
amount  found  due  upon  a  settlement  is  suffi- 
cient after  verdict  or  judgment. 

Attachment  •—  Enforcement  — >  Effect  of 
Judgment  Not  Proridins  for  Sale. 

Under  L.  O.  L.  §  308,  providing  that,  if 
judgment  is  recovered  for  plaintiff,  the  court 
shall  order  the  attached  property  sold  to 
satisfy  his  demands,  a  judgment  for  the 
amount  demanded,  not  providing  that  the  at- 
tached property  should  be  sold  to  satisfy  it 
or  preserve  the  attachment  lien,  operates  as 
a  waiver  of  the  lien. 

Attachment  Execution  -*  Sufficiency  *• 
Description  of  Property. 

Under  a  default  judgment,  not  providing 
that  the  attached  property  shall  be  sold  to 
satisfy  it,  an  attachment  execution  command- 
ing the  sheriff  to  sell  the  attached  realty,  de- 
scribing the  land  as  in  '*10  west,"  without 
giving  the  range  or  county  in  which  it  is 
situated,  is  not  authorized  by  the  judgment. 

IfOTy  of  AttaobaMnt  —  Effect  of  Fail- 
ure to  Docket  Judsment. 

Under  L.  O.  L.  §  233,  directing  that,  when 
the  writ  of  execution  is  against  the  property 
of  the  debtor,  it  shall  be  executed  by  levy, 
according  to  section  300,  which  requires  a 
writ  of  attachment  to  be  executed  by  deliv- 
ering to  the  county  clerk  the  designated  cer- 
tificate showing  that  the  property  has  been 
attached,  tlie  failure  to  docket  the  judgment 
in  tJie  line  docket  or  to  make  any  further  levy 
is  a  failure  to  levy,  where  the  attachment 
lien  has  been  \^aived. 

Necessity  of  Iccvy. 

A  levy  of  a  writ  is  not  an  essential  re- 
quirement, where  there  is  a  pre-existing  lien 
of  the  judgment  upon  the  property  to  be  sold. 

Appeal  from  Circuit  Court,  Tillamook 
county:     Holmes,  Judge. 

Action  by  Lewis  L.  Smith,  plaintiff, 
against  W.  G.  Dwight,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.  Motion  to  diflmiss 
appeal  Dbnibd.    Judgment  Modifwd. 

O.  W,  Talfnage  and  E.  J.  Cktuaten  for  ap- 
pellant. 

T,  B,  Handley  and  Frank  Holmeg  for  re- 
spondent. 

On  Motion  to  Dismiss  Appeal. 

(May  18,  1915.) 

[3]  Eakin,  J. — 1,  2.  This  is  a  motion  to 
dismiss  an  appeal  for  a  defect  in  a  notiee. 
This  notice  is  admitted  to  be  sufficient, 
[4]  except  that  it  does  not  name  the  court  to 
which  the  appeal  is  taken.  The  iiotioe  was 
served  on  the  sixteenth  day  of  Febnuury, 
1915,  and  the  motion  to  dismiss  was  served 
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on  the  14ih  of  April,  nearly  two  months 
afterward.  An  amended  undertaking  was 
given  in  response  to' the  assignment  in  the 
motion  to  dismiss,  which  questions  the  suffi- 
ciency of  the  undertaking  also.  The  new 
undertaking  describes  the  judgment  as  being 
appealed  to  the  Supreme  Court  of  the  State 
of  Oregon,  and  remedies  other  defects  there* 
in.  This  amended  undertaking  should  have 
been  filed  upon  a  leave  obtained  from  this 
court,  and  as  an  independent  pleading  in 
said  proceeding;  but  overlooking  that  omi»- 
sion,  which  is  not  questioned,  it  may  be 
considered  as  in  aid  of  the  notice  both  as 
to  the  description  of  the  court  to  which  the 
appeal  was  taken  and  the  judgment  from 
which  it  is  taken.  Under  the  authority  of 
Holton  V.  Holton,  64  Ore.  290  (129  Pac.  532, 
48  L.R.A.(N.8.)  779),  the  amended  under- 
taking aids  the  notice  of  appeal  by  designat- 
ing the  court  to  which  the  appeal  was  taken. 
However,  when  an  appeal  is  from  a  judgment 
of  the  Circuit  Court  which  can  be  appealed 
only  to  the  Supreme  Court  of  the  state,  it 
would  seem  to  be  immaterial  error  to  omit 
the  naming  of  such  court.  It  is  said  in  2 
Cyc.  813,  that  failure  to  specify  the  court  to 
which  the  appeal  is  taken,  there  being  only 
one  court  to  which  it  may  be  taken,  will  not 
be  considered  as  fatal  to  the  jurisdiction  of 
this  Qourt.  In  Holton  v.  Holton,  64  Ore. 
290  (129  Pac.  632,  48  L.R.A.(N.S.)  779), 
this  point  was  made  in  the  motion  in  that 
rase,  and  the  notice  was  held  sufficients 

The  motion  to  dismiss  is  denied. 

Denied. 

On  Merits.  ' 

(April  4,  1916.) 

[5]  This  is  a  suit  to  quiet  title  to  the  west 
half  of  the  southwest  quarter  of  section  1, 
and  the  northeast  quarter  of  the  southeast 
quarter  and  the  southeast  quarter  of  the 
northeast  quarter  of  section  2,  township  1 
north,  range  10  west  of  the  Willamette 
Meridian,  in  Tillamook  County,  Oregon. 
From  a  decree  in  favor  of  the  plaintiff,  de- 
fendant appeals.  The  complaint  is  in  the 
usual  form  in  such  cases. 

In  his  answer  defendant  denies  the  plain- 
tiff's title,  and  further  sets  up  as  his  mu- 
niments of  title  to  the  land  a  sheriff^s  deed 
executed  pursuant  to  a  decree  of  foreclosure 
of  a  delinquent  tax  certificate,  and  the  other 
a  sheriff's  deed  upon  sale  on  execution  of  a 
judgment  in  the  County  Court.  The  reply 
put  in  issue  the  affirmative  matter  of  the 
answer. 

0.  W.  Talmag^  and  E,  J.  Olaiisaen  for  ap- 
pellant. 

Ftemk  ffolmeB  and  T.  B,  Handley  for  re* 
Bpondent. 


Beajt,  J.  {after  stating  the  facia). — If  de- 
fendant maintains  title  to  the  realty  by 
virtue  of  either  of  the  alleged  proceedings 
he  must  prevail;  otherwise  not.  We  will 
first  take  up  the  matter  of  [6]  the  decree  of 
foreclosure  of  the  delinquent  tax  certificate, 
the  sale  and  sheriff's  deeds  thereunder.  The 
record  discloses  that  in  1896  plaintiff  ob- 
tained a  patent  for  the  land  from  the  govern- 
ment of  the  United  States.  The  following 
appears  upon  the  assessment-roll  for  Tilla- 
mook County  for  the  year  1907: 

Smith,  Louis  L.  West  one-half  of  Southwest 
one-quarter. 

Sec.  1,  Tp,  1  North,  Rang^  10  west,  Willa- 
mette Meridian. 

Smith,  Louis  L.  Northeast  of  Southeast 
one-quarter  &  Southeast  of  Northeast  one- 
quarter. 

Sec.  2,  Tp.  1  North,  Range  10  west,  Willa- 
mette Meridian. 

— ^with  a  total  tax  of  $18.40  extended  and 
carried  to  the  delinquent  column.  This  tax 
not  being  paid,  a  certificate  of  delinquency 
for  it,  amounting,  with  interest,  penalties 
and  costs,  to  $22.40  was  issued  to  W.  G. 
Dwight,  who  paid  the  taxes  on  the  land  for 
the  years  1908  and  1909,  in  the  sums  of 
$28.93  and  $28.58,  respectively.  On  Decem- 
ber 9,  1911,  Dwight  instituted  a  suit  in  the 
Circuit  Ck>urt  and  filed  a  complaint  against 
"Lewis"  L.  Smith  to  foreclose  his  lien  on 
the  land  for  the  amount  of  the  certificate  and 
taxes  paid,  with  interest.  A  summons  was 
issued  therein  directed  to  "Louis"  L.  Smith 
requiring  him  to  appear  and  defend  or  pay 
the  amount  due  within  60  days  after  service 
thereof  or  a  decree  would  be  entered  fore- 
closing the  lien  of  the  taxes  and  costs 
against  the  real  estate.  The  return  of  the 
sheriff  shows  that  the  summons,  together 
with  a  duly  certified  copy  of  the  complaint, 
was  personally  served  upon  the  defendant 
"Louis"  L.  Smith  within  said  county  on 
February  10,  1912.  Defendant  in  writing 
accepted  service  in  the  case,  signing  hia  name 
"L.  L.  Smith."  On  April  16,  1912.  by  de- 
fault plaintiff  was  given  a  judgment  against 
the  property  described  for  the  amount  of 
the  certificate  mentioned  and  the  taxes  he 
had  paid,  with  accrued  interest  and  costs,  $7, 
aggregating  $110.60.  [7]  It  was  therein 
adjudged  as  follows:  "Which  said  judgment 
shall  be  a  several  judgment  against  each 
tract  or  lot,  or  part  of  a  tract  or  lot  of  land, 
hereinbefore  mentioned  in  the  amounts  set 
opposite  thereto."  It  was  "further  ordered 
and  decreed  that  the  sheriff  of  this  county 
sell  said  real  property  or  so  much  thereof 
as  may  be  necessary  to  satisfy  said  judg- 
ment, with  accruing  costs,  and  that  the  clerk 
of  this  court  make  out  and  deliver  to  the 
sheriff  a  certified  copy  of  this  decree  as  his 
authority  to  make  said   sale."     Noticed  of 
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Bale  were  posted  bj  the  sheriff  as  provided 
by  the  statute,  and  the  several  subdivisions 
of  land  described  were  sold  together  to  W; 
G.  Dwight  for  the  amount  of  the  judgment. 
A  return  of  the  sale  was  certified  and  a  deed 
of  the  land  to  plaintiff  was  executed  by  the 
sheriff  in  statutory  form. 

3.  It  is  insisted  by  plaintiff's  counsel  that 
the  tax  deed  is  void,  for  the  reason  that  the 
land  was  assessed  to  ''Louis"  L.  Smith  in- 
stead of  "Lewis"  L.  Smith,  the  true  name  of 
the  owner,  and  that  some  of  the  subsequent 
proceedings  were  against  plaintiff  as  "Louis" 
L.  Smith.  This  position  is  untenable.  Com- 
mon usage  and  pronunciation  make  the  name 
"Louis"  L.  Smith  and  "Lewis"  L.  Smith 
idem  son<m8.  For  the  pronunciation  of 
"Louis,"  see  Century  Dictionary,  1914  edi- 
tion, volume  6,  page  623.  The  law  does  not 
regard  the  spelling  of  names  so  much  as 
their  sound.  According  to  the  doctrine  of 
id^m  8on<m8,  if  two  names,  although  spelled 
differently,  sound  alike,  they  are  considered 
as  the  same:  29  Cyc.  p.  272  et  seq.  and 
notes.  Idem  sonans  is  said  to  exist  if  the 
attentive  ear  finds  difficulty  in  distinguishing 
them  when  pronounced,  or  common  and  long- 
continued  usage  made  them  identical  in 
pronunciation.  Absolute  accuracy  in  spelling 
names  is  not  required  in  [8]  legal  proceed- 
ings :  4  Words  and  Phrases,  p.  3380 ;  14  Enc. 
PI.  &  Pr.  288.  This  principle  applies  to 
"Louis"  and  to  "Lewis:  "  Block  v.  State,  66 
Ala.  493;   Marr  v.  Wetzel,  3  Colo.  2. 

4.  Section  3586,  L.  0.  L.,  as  it  then  exist* 
ed,  provided  that  no  assessment  should  be 
invalidated  by  a  mistake  in  the  name  of  the 
owner  of  real  property  assessed.  Section 
3701  directs  in  part  that: 

In  all  such  judicial  proceedings  "no  assess- 
ment of  property  or  charge  for  any  of  said 
taxes  shall  be  considered  illegal  on  account 
of  any  irregularity  in  the  assessment-rolls, 
or  on  account  of  the  assessment-rolls 
not  having  been  made,  completed  and  re- 
turned, within  the  time  required  by  law,  or 
on  account  of  the  property  having  been  charged 
or  listed  in  the  assessment  or  tax-roll  with- 
out any  name,  or  with  any  other  name  than 
that  of  the  owner;  and  no  error  or  informal- 
ity in  the  proceedings  of  any  of  the  officers 
connected  with  the  assessment,  equalization, 
levying,  or  collection  of  taxes  shall  vitiate 
or  in  any  manner  affect  the  tax  or  the 
assessment  thereof;  and  any  irregularities 
or  informalities  in  the  assessment-rolls  or 
tax-rolls,  or  in  any  of  the  proceedings  con- 
nected  with  the  assessment  or  levy  of  such 
taxes,  or  any  omission  or  defective  act  of 
any  officer  or  officers  connected  with  the 
assessment,  equalization,  or  levying  of  6uch 
taxes,  may,  in  the  discretion  of  the  court, 
be  corrected,  supplied,  and  made  to  conform 
to  law  by  the  court.     The  court  shall  give 


judgment  and  decree  for  sudi  tAZ)e6»  a&sesA- 
ments,  penalties,  intereata,  and  costs,  as  shall 
appear  to  be  due  upon  the  several  lots  or 
tracts  described  in  said  summons  and  ap- 
plication for  judgment  and  decree,  and  such 
judgment  and  decree  shall  be  a  several  judg^ 
ment  against  and  lien  upon  each  tract  or 
lot,  or  part  of  a  tract  or  lot,  for  each  kind  of 
tax  or  assessmoit  included  therein,  including 
all  penalties,  interest,  tfnd  costs." 

The  tax  proceedings  and  foreclosure  were 
not  void  on  account  <5f  the  name.  The  com- 
plaint, a  copy  of  [9]  which  was  served  upon 
defendant  with  the  summons,  contained  his 
name  as  written  in  the  patent.  Section  3710, 
L.  O.  L.,  provides: 

"Any  judgment  or  decree  for  the  sale  of 
real  estate,  as  provided  in  this  section,  shall 
estop  all  parties  from  raising  any  objections 
thereto,  or  to  a  tax  title  based  thereon,  which 
existed  at  or  before  the  rendition  of  such 
judgment  and  could  have  been  presented  as 
a  defense  to  the  application  for  such  judg- 
ment in  the  court  wherein  the  same  was 
rendered;  and  as  to  all  such  questions  the 
judgment  or  decree  itself  shall  be  conclusive 
evidence  of  its  regularity  and  validity  in  all 
collateral  proceedings,  except  in  cases  where 
the  tax  or  assessments  have  been  paid,  or 
the  real  estate  was  not  liable  to  the  tax  or 
assessment,  and  the  judgment  or  decree  shall 
be  prima  facie  evidence  that  the  tax  or  as- 
sessments have  not  been  paid,  and  that  the 
real  estate  conveyed  was  subject  to  taxation 
at  the  time  the  same  was  assessed.  No 
certificate  of  delinquency  or  sale  of  land  for 
taxes,  or  deed  made  in  pursuance  thereof, 
shall  be  of  any  validity  if  the  taxes  for  which 
the  certificate  was  issued  shall  have  been 
paid  prior  to  the  issuance  of  such  certificate: 
Provided,"  etc. 

There  is  no  claim  made  that  the  taxes 
have  been  paid  or  that  the  real  estate  was 
not  liable  to  the  several  levies. 

5.  Objection  is  made  by  plaintiff  to  the 
description  in  the  assessment-roll  for  1907 
of  the  80  acres  designated  as  ''northeast  of 
southeast  quarter  and  the  southeast  of  the 
northeast  quarter  of  section  2,  Tp.  1  North, 
Bange  10  west,  Willamette  Meridian,"  for 
the  reason  that  the  "1"  is  omitted.  This 
is  practically  an  abbreviation  which  is  per- 
mitted by  Section  3598,  L.  0.  L.  Any  person 
reading  the  description  cannot  fail  to  under- 
stand what  land  is  assessed.  At  the  most^ 
this  is  a  mere  irregularity.  All  objection  of 
this  kind  should  have  been  made  by  plaintiff 
in  the  foreclosure  suit,  and  he  is  now  pre- 
cluded from  making  [10]  the  same  by  virtue 
of  Section  3710,  h.  O.  L.  The  Ju4giii«nt  in 
the  foreclosure  suit  is  a  valid  lien  upon  the 
land  for  the  amdunt  thereof:  Hoflkine  v. 
Dwight,  69  Ore.  558,  139  Pac.  922;  Waahiag- 
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ton  Timber,  etc.  Co.  ▼.  Smith/ 34  Wash.  625» 
76  Pac.  267. 

6.  Exception  to  the  sherifiTs  deed  is  also 
taken  by  the  plaintiff  because  it  is  not 
adcnowledged  or  witnessed.  It  is  in  the  form 
provided  by  Section  3702,  L.  O.  L.,  which 
enacts  that  such  a  deed  shall  be  recorded 
''without  sealing,  witnessing,  or  aoknowledg* 
ment."  This  simply  requires  the  recording 
officer  to  take  official  notice  of  the  signature 
of  the  sheriff.  The  deed  is  not  vulnerable 
to  this  objection. 

7,  8.  It  is  contended  by  counsel  for  plain- 
tiff that  under  Section  3701,  L.  O.  L.,  only 
that  part  of  the  land  necessary  to  pay  the 
tax  should  have  been  sold,  and  not  the  whole 
estate.  The  provision  thereof  relating  to 
the  sale  is  as  follows: 

"At  such  sale  the  person  offering  to  pay 
the  amount  due  on  each  tract  or  lot  for  the 
least  quantity  thereof  shall  be  the  purchaser 
of  such  quantity,  which  shall  be  taken  from 
the  east  side  of  such  tract  or  lot,  and  the 
remainder  thereof  shall  be  discharged  from 
the  lien.  In  determining  such  piece  or  parcel 
of  such  lot  or  tract,  a  line  is  to  be  drawn 
due  north  and  south,  far  enough  west  of  the 
eastern  point  of  tract  to  make  the  requisite 
quantity.  The  sheriff  may  include  in  one 
notice  any  number  of  separate  tracts  or  lots. 
No  confirmation  of  any  sale  is  required  or 
necessary." 

Prior  to  the  passage  of  this  law  in  1007 
tax  titles  and  assessments  were  often  found 
to  be  defective,  and  the  act,  some  of  the 
sections  of  which  have  been  referred  to  al- 
ready, was  doubtless  intended  to  remedy 
this  evil  by  providing  lor  the  foreclosure  of 
certificates  of  delinquency.  The  proceedings, 
especially  upon  a  sale,  were  radically 
changed  from  what  they  had  [11]  thereto- 
fore been:  See  Hoskins  v.  Dwight,  60  Ore. 
558,  139  Pac.  922. 

It  was  shown  upon  the  trial  that  the  land 
in  question  was  of  the  value  of  $7,000.  In 
order  for  the  government  to  be  maintained, 
taxes  must  be  paid.  It  is  a  well-settled  rule 
that,  where  the  property  of  a  person  is  sub- 
ject to  the  tax  under  the  law,  before  he  can 
successfully  maintain  a  suit  to  defeat  a  tax 
title  outstanding  against  his  land  he  must 
conform  to  the  requirements  of  equity  and 
pay  the  assessment.  Plaintiff  has  not  done 
80.  How  much  of  his  land  should  be  sold? 
Both  the  statute  and  the  decree  of  the  court, 
in  effect,  direct  that  a  sufficient  amount  of 
the  land  shall  be  sold  to  satisfy  the  tax 
judgment.  The  law  quoted  above  enacts  that 
"the  person  offering  to  pay  the  amount  due 
on  each  tract  or  lot  i&s  the  least  quantity 
thereof  shall  be  the  purchaser,"  and  directs 
that  such  quantity  shall  be  taken  from  the 
east  side  thereof,  and  the  remainder  dis- 
charged from  the  Hen.    Therefore  the  sher- 


iff's return  of  the  sale  should  show  that  the 
land  was  offered  for  sale  in  such  a  manner 
as  to  enable  one  to  bid  therefor  in  accord- 
ance with  the  law.  The  return  of  sale  dis- 
closes that  the  property  was  exposed  "for 
sale  in  separate  parcels"  at  public  auction, 
etc.  It  does  not  appear  whether  the  eastern 
or  what  parcel  was  first  offered,  or  whether 
the  land  was  offered  in  1-acre  or  80-acre 
tracts,  or  in  what  amount,  or  in  how  many 
parcels,  or  for  what  the  "separate  parcels" 
were  sold.  The  plain  intent  of  the  statute 
was  to  avoid  an  unnecessary  sale  of  the 
whole  of  a  large,  valuable  tract  for  a  small 
tax.  The  law  is  mandatory,  and  must  be 
strictly  construed.  It  is  designed  to  protect 
the  property  holder:  Commercial  Bank  v. 
Sandford,  103  Fed.  98,  102.  No  good  cause 
can  be  conceived  for  selling  property  [12]  val- 
ued at  $7,000  to  satisfy  a  lien  of  $110.60. 
It  amounts  to  a  confiscation  of  plaintiff's 
land:  Brentano  v.  Brentano,  41  Ore.  15,  19, 
67  Pac.  922.  The  sale  is  inequitable  and  un- 
conscionable. 

While  the  return  shows  that  the  purchas- 
er was  "the  best  bidder,"  and  the  "tract  being 
the  least  quantity  bid,"  it  follows  that  there 
was  no  other  bid.  Tlie  law  being  somewhat 
new  in  operation,  it  would  seem  that  the 
essentials  thereof  were  not  complied  with  in 
substance:  See  37  Cyc.  1343.  An  officer  ex- 
ecuting his  process,  whether  it  be  an  execu- 
tion upon  a  judgment  or  a  decree  vesting 
in  him  power  to  sell  delinquent  land,  should 
not  make  an  excessive  levy  or  sale.  He 
should  exercise  his  authority  so  as  to  obtain 
the  aipount  due  without  causing  unnecessary 
injury  to  the  debtor  or  delinquei^t  taxpayer. 
A  text-writer  says: 

"If  there  be  no  statute  regulating  the  mat- 
ter, the  same  principle  would  be  enforced  by 
the  courts:"  Burroughs  on  Taxation,  pp. 
304,  305;  2  Cooley  on  Taxation,  p.  953; 
Townsend  Sav.  Bank  v.  Todd,  47  Conn.  190; 
Margraff  v.  Cunningham,  57  Md.  585. 

''A  sale  of  the  whole  when  less  would  pay 
the  tax  would  be  such  a  fraud  on  the  law 
as  to  render  the  sale  voidable  at  the  option 
of  the  land  owner,  and  the  deed  would  be 
void  on  its  face  if  it  showed  the  fact  of  such 
excessive  sale:"  2  Cooley  on  Taxation,  p. 
953;  Commercial  Bauk  v.  Sanford,  103  Fed. 
98,  102;  Allen  v.  Morse,  72  Me.  502. 

A  tax  sale  under  our  present  statute  is 
not  required  to  be  confirmed.  The 'taxpayer 
in  default  is  seldom  present;  hence  the  pro- 
ceedings should  be  closely  scrutinized,  and, 
wherever  the  rights  of  the  delinquent  tax- 
payer have  not  been  accorded  the  protection 
which  the  law  affords,  the  sale  should  be  set 
aside:  2  Cooley,  Taxation  (3d  ed.),  p.  943. 
We  do  not  intend  to  criticise  [13]  the  form 
of  the  return  of  the  sale  in  the  present  case. 
The  difficulty  is  that  the  substance  is  want- 
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ing  in  the  printed  return.  If  it  were  shown 
that  a  less  number  of  acres  had  been  offered 
or  that  there  had  been  a  refusal  to  purchase 
a  less  quantity,  or  indicated  in  any  informal 
way  that  the  statute  had  been  observed,  and 
not  entirely  overlooked,  the  proceedings  would 
have  more  of  an  appearance  of  fairness: 
Roth  V.  Gabbert,  123  Mo.  21,  27  S.  W.  528; 
Reynolds  v.  Lincoln,  71  Cal.  183,  9  Pac.  176, 
12  Pac.  449. 

9.  We  have  not  disregarded  Section  3709,  L. 
O.  L.,  making  a  sheriff's  tax  deed  prima  facie 
evidence  of  the  following  facts: 

"1.  That  the  real  estate  conveyed  was  sub- 
ject to  taxation  at  the  time  the  same  was 
assessed  in  the  time  and  manner  required  by 
law. 

"2.  That  the  taxes  or  assessments  were 
regularly  levied,  and  were  not  paid  at  any 
time  before  the  issuance  of  the  deed. 

"3.  That  the  real  estate  conveyed  had  not 
been  redeemed  from  the  sale  at  the  date  of 
the  deed. 

"4.  That  the  real  estate  was  duly  sold  for 
taxes,  assessments,  penalties,  and  costs  as 
stated  in  the  deed. 

"6.  That  the  grantee  in  the  deed  was  the 
purchaser  or  assignee  of  the  purchaser. 

*'6.  That  the  sale  and  all  antecedent  pro- 
ceedings were*  conducted  in  the  manner  re- 
quired by  law." 

This  changes  the  burden  of  proof  to  the 
owner  or  taxpayer,  and  the  prima  facie  show- 
ing is  overcome  by  the  undisputed  evidence 
that  the  entire  quarter-section  is  of  the  value 
of  $7,000  and  the  facts  shown  by  the  pro- 
ceedings in  the  record.  The  deed  should  be 
rejected,  and  the  sale  canceled. 

10.  We  come  next  to  the  sale  upon  an  ex- 
ecution issued  on  the  judgment  against  Smith 
in  the  County  Court.  Talmage  &  Johnson 
commenced  this  action  to  recover  the  sum  of 
$100.  Counsel  for  Smith  contend  [14]  that 
the  complaint  therein  is  insufficient  upon 
which  to  base  a  judgment.  This  claim  is 
without  merit.  The  complaint  declared  upon 
a  stated  account  that  defendant  promised  to 
pay  the  amount  found  due  upon  th«  settle- 
ment, and  is  sufficient  at  least  after  verdict 
or  judgment. 

11.  The  record  shows  that  summons  was 
issued  and  served  personally  within  the 
county,  and  that  in  that  action  a  writ  of  at- 
tachment was  issued  and  levied  upon  the 
land  in  question.  On  June  1,  1911,  judgment 
by  default  was  duly  rendered  for  the  amount 
demanded,  but  did  not  provide  that  the  at- 
tached property  should  be  sold  to  satisfy  the 
same  or  preserve  the  attachment  lien.  To 
preserve  and  continue  such  a  lien  the  judg- 
ment order  must  direct  the  sale  of  the  prop- 
erty seized  and  the  entry  in  an  attachment 
action  of  a  simple  money  judgment  operates 
as  a  waiver  of  the  lien:     Section  308,  L.  O. 


L.  Bremer  v.  Fleckenstein,  9  Ore.  266,  271; 
Moore,  etc.  Shoe  Mfg.  Co.  v.  Billings,  46  Ore, 
401,  403,  80  Pac.  422;  Mertens  v.  Northern 
State  Bank,  68  Ore.  273,  135  Pac  885. 

12.  Nevertheless  an  attachment  execution 
was  issued  commanding  the  sheriff  to  sell  the 
attached  realty,  namely,  the  land  in  contro- 
versy, describing  the  same,  however,  as  in 
*'10  west,"  without  giving  the  range  or  county 
in  which  it  is  situated:  See  Hoskina  ▼. 
Dwight»  69  Ore.  558,  139  Pac  922.  This 
writ  was  not  authorized  by  the  judgment  to 
be  issued.  Hamilton  v.  Powers,  80  Mich. 
313,  45  N.  W.  580. 

13,  14.  It  is  not  shown  that  the  judgment 
was  docketed  in  the  lien  docket.  No  further 
levy  appears  to  have  been  made.  Section 
233,  L.  0.  L.,  directs  that: 

"When  the  writ  of  execution  is  against  the 
property  of  the  judgment  debtor,  it  shall  be 
executed  bv  the  sheriff,  as  follows:  .  .  . 
4.  Property  shall  be  levied  on  in  like  manner 
and  with  like  effect  as  similar  property 
[15]  is  attached,  as  provided  in  Sections  300, 
301,  and  303." 

Section  300  requires  a  writ  of  attachment 
to  be  executed  by  delivering  to  the  county 
clerk  the  designated  certificate  showing  the 
property  has  been  attached.  The  attachment 
lien  having  been  waived  there  was  no  com- 
pliance with  the  law  or  any  levy  made.  The 
sheriff  proceeded  to  advertise  the  land  as 
defectively  described,  and  sold  the  same  to 
the  defendant's  assignor.  In  due  time  a  sher- 
iff's deed  was  executed  to  defendant  therefor. 

Plaintiff's  counsel  made  timely  objection 
to  all  the  record  evid«ice.  1  Freeman  "on 
Executions,  Section  41,  states  in  part: 

*'Where  a  writ  was  issued  against  special 
property  upon  the  theory  that  the  plaintiff 
had  a  lien  thereon,  and  it  was  determined 
that  such  a  lien  did  not  exist,  and  that  the 
plaintiff  was  entitled  to  a  general  execution 
only,  it  was  said  that  the  special  execution 
was  void  and  should  be  quashed,  but  that, 
where  the  execution  was  general  in  form,  it 
was  not  rendered  void  by  a  mistaken  asser- 
tion or  recital  therein  that  a  lien  existed 
on  certain  described  property." 

A  levy  of  a  writ  is  not  an  essential  re- 
quirement when  there  is  a  pre-existing  lien 
of  the  judgment  upon  the  property  to  be  sold ; 
but,  where  the  statute  requires  a  levy  to  be 
made  in  a  certain  manner  in  order  to  make 
a  proper  record,  it  should  be  complied  with ; 
Hamblen  v.  Hamblen,  33  Miss.  455,  69  Am. 
Dec.  358;  2  Freeman,  Executions,  §  280.  The 
amount  of  the  judgment  is  about  the  same 
as  that  of  the  tax  judgment,  and  many  of 
the  comments  we  have  made  touching  upon 
the  tax  sale  apply  with  equal  force  to  the 
execution  sale.  In  view  of  the  defects  men- 
tioned in  the  action  in  the  County  Court 
which    is    limited    in    its    jurisdiction    and 
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the  Bubsequent  proceedings  thereunder  and 
[16]  the  equities  of  the  case,  the  objection 
to  the  judgment-roll  should  be  sustained,  and 
the  same  held  for  naught. 

The  decree  of  the  lower  court  should  be  so 
modified  as  to  declare  the  plaintiff  Loxjds  L. 
Smith  to  be  the  owner  in  fee  ol  the  land  de- 
scribed in  the  complaint,  subject  to  the  lien 
of  the  tax  decree  in  the  Circuit  Court  and 
snbject  to  the  judgment  in  the  action  in  the 
County  Court  in  the  event  that  proper  pro- 
ceedings are  taken  to  subject  the  land  to  a 
lien  thereof;  neither  party  to  recover  costs 
in  this  court. 

Modified. 

Moore,  C.  J.,  and  Harris  and  Benson,  JJ., 
concur. 


NOTE. 

Effect   of   Miamomer   of  Landowner  in 
Tax  Proeeedins* 

In  Assessment: 

Imroaterial  Error.  560. 

Material  Error,  571. 
In  Tax  Suit,  673. 


In  Asaessment, 

Imkatdiial  Ebbob. 

The  authorities  are  agreed  that  a  slight 
error  on  the  part  of  a  tax  assessor  or  other 
public  official  in  the  naming  of  the  landowner 
iu  assessing  or  taxing  the  latter's  property 
is  immaterial  and  does  not  invalidate  the 
aegessment. 

California. — People  v.  Sierra  Buttes  Quarts 
Min.  Co.  39  Cal.  511  (''Sierra  Buttes  Quartz 
Mining  Co.''  assessed  as  "Sierra  Buttes 
Quartz  Co.'') ;  Lake  County  v.  Sulphur  Bank 
Quicksilver  Min.  Co.  68  Cal.  14,  8  Pac.  503 
("F.  Fiedler,  Agent"  added  to  name  of  cor- 
poration owning  land ) ;  Landregan  v.  Peppin, 
86  Cal.  122,  24  Pac.  859  ("William  Minto" 
assessed  as  "William  Minto  &  Co.");  Es- 
condido  High  School  Dist.  v.  Escondido  Sem- 
inary, etc.  130  Cal.  128,  62  Pac.  401  ("Re- 
gents of  Escondido  Seminary"  assessed  as 
''Escondido  Seminary"). 

Kentucky, — Com.  v.  Hamilton,  72  S.  W. 
744,  24  Ky.  L.  Rep.  1044  ("Trustee  of  Archie 
Hamilton"  added  to  name  of  landowner ) . 

IfOttistofia. — ^Lavergne  v.  New  Orleans,  28 
La.  Ann.  677  (assessment  gave  name  same  as 
title  record,  but  woman  owner  had  remar- 
ried) ;  Tieman  v.  Johnston,  114  La.  Ann.  112, 
38  So.  75  ("Mrs.  Maggie  Doyle"  assessed  as 
'*Mra  D.  J.  Doyle");  J.  M.  Guffey  Petro- 
leum Co.  V.  Murrel,  127  La.  Ann.  466,  53  So. 
705  ("J.  M.  Guffey  Petroleum  Co."  assessed 
as  "Guffey  Oil  Co."). 


Maryland, — O'Neal  v.  Virginia  etc.  Bridge 
Co.  18  Md.  1,  79  Am.  Dec.  6G9  ("Virginia  and 
Maryland  Bridge  Co."  assessed  as  "Potomac 
Bridge  Co."). 

Michigan, — ^Detroit  v.  Marcier,  117  Mich. 
76,  75  N.  W.  285  ("EUen  Macier"  assessed 
as  "Ellen  Marcier") ;  Menominee  v.  S.  K. 
Martin  Lumber  Co.  119  Mich.  201,  77  N.  W. 
704  ("S.  K.  Martin  Lumber  dk)."  assessed  as 
"S.  K.  Martin"). 

Nevada. — State  v.  Diamond  Valley  Live 
Stock,  etc.  Co.  21  Nev.  86,  25  Pac.  448 
("Diamond  Valley  Live  Stock  and  Land  Co." 
assessed  as  "Diamond  Valley  Stock  Co."). 

New  Hampshire. — Pierce  v.  Richardson,  37 
N.  H.  306  ("Thomas  Packer"  assessed  as 
"Thomas  Packard"). 

New  York. — ^Van  Voorhis  v.  Budd,  39  Barb. 
479  ( "William  H.  Van  Voorhees"  assessed  us 
"Henry  D.  Van  Voorhis");  In  re  Medina,  52 
Misc.  621,  103  N.  Y.  S.  1018,  affinned  in  121 
App.  Div.  929,  106  N.  Y.  S.  1148;  Sanders 
V.  Carley.  83  App.  Div.  193,  83  N.  Y.  S.  106, 
affirmed  in  178  N.  Y.  622,  70  N.  E.  1108  (as- 
sessment against  "Estate  of  George  P.  Gord- 
on"); In  re  Hartsliorn,  17  N.  Y.  S.  567 
("Est."  added  to  name  of  owner). 

Oregon. — Hibernian  Benevolent  Soc.  v.  Kel- 
ly, 28  Ore.  173,  42  Pac.  3,  52  Am.  St.  Rep. 
760,    30    L.R.A.    167     ("Portland    Hibernian 
Build.   Soc."  assessed  as  "Hibernian  Benev 
Soc.").    And  see  tiie  reported  case. 

Pennsylvania. — Philadelphia  v.  Miller,  49 
Pa.  St.  440  (''James  Trembel"  assessed  as 
"John  Trembel"). 

Vermont. — See  Adams  v.  Sleeper,  64  Vt. 
544,  24  Atl.  990  (property  of  wife  assessed 
as  that  ol  husband  and  wife  jointly). 

Virginia. — Stevenson  v.  Henkle,  100  Va. 
591,  42  S.  E.  672  ("Basic  City  Chilled  Roll 
and  Iron  Works"  assessed  as  "Basic  City 
Chilled  and  Roller  Iron  Works  Co.").  See 
also  Yellow  Poplar  Lumber  Co.  v.  Thompson, 
108  Va.  612,  62  S.  E.  358  ("James  Thomp- 
son" assessed  as  "Jane  Thompson"  with  note 
"not  James  T.  Thompson"). 

Wisconsin. — N.  Boyington  Co.  v.  Southwick, 
120  Wis.  184,  97  N.  W.  903  (assessment 
against  corporation  instead  of  its  managing 
agent). 

In  State  v.  Diamond  Valley  Live  Stock, 
etc.  <3o.  21  Nev.  86,  25  Pac.  448,  the  court 
said:  "While  on  one  hand,  it  is  important 
to  the  security  of  the  taxpayer  that  as  much 
regularity  and  uniformity  as  is  practicable 
should  be  maintained  in  the  naming  of  the 
owners  of  property,  and  the  listing  of  the 
same  for  the  purposes  of  taxation;  it  is  also 
important  that,  as  far  as  practicable,  all 
persons  and  corporations  liable  to  taxation 
should  pay  their  or  its  just  proportion  of  the 
public  taxes,  and  not  be  permitted  to  escape 
by  means  of  slight  mistakes  or  frivolous  ob- 
jections. We  think  this  is  the  plain  intent 
of  the  law.     .     .    .    We  are  of  the  opinion 


S70 


CIT£  THIS  VOL.  ANN.  CAS.  1918D. 


that  a  slight  error  in  the  name  of  the  person 
or  corporation  taxed,  when  the  property  is 
correctly  described,  and  the  owners  are  not 
misled  by  such  name  or  description,  the  tax 
assessed  to  him  or  it  may,  notwithstanding 
such  error,  be  collected  of  the  person  or  cor- 
poration intended  to  be  taxed,  provided  the 
person  or  corporation  can  be  identified  by 
competent  evidence." 

In  J.  M.  Guffey  Petroleum  Co.  v.  Murrel, 
127  La.  Ann.  466,  63  So.  705,  it  appeared 
tliat  for  several  years  before  the  action  was 
commenced  the  plaintiff  had  been  assessed 
for  taxes  on  its  mine  as  the  "Guflfey  Oil  Com- 
pany." The  real  name  of  the  plaintiff  was 
**J.  M.  Guffey  Petroleum  Company."  It  was 
held  that  the  assessment  was  valid.  The 
court  said :  "Has  the  J.  M.  Guffey  Petroleum 
Company  not  been  properly  assessed,  is  the 
question  presenting  the  next  issue  for  deci- 
sion. In  our  opinion  the  assessment  is  now 
valid.  It  was  assessed  as  the  Guffey  Oil  Com- 
pany. Being  the  same  company  (the  Guffey 
Petroleum  and  the  Guffey  Oil  Company),  the 
decisions  which  hold  that  property  must  be 
assessed  in  the  name  of  the  record  owner  are 
not  in  point.  They  are  cited  by  plaintiff. 
They  do  not  support  the  company's  conten- 
tion. Here  the  only  question  is  whether  there 
was  error  in  the  name  of  the  owner  to  the  ex- 
tent that  it  vitiated  an  assessment.  We  con- 
<!lude  the  record  owner  is  the  J.  M.Guffey  Pe- 
troleum Company.  It  is  sufficiently  described 
by  the  name  of  'Guffey  Oil  Company.'  Since 
the  year  1007,  the  assessment  has  been  made 
in  the  name  of  the  Guffey  Oil  Company.  No 
complaint  had  been  made  before  this  suit  was 
brought.  It  is  too  late  now  to  complain  of 
the  insufficiency  of  the  name.  The  plaintiff 
knew  of  this  assessment — doubtless  paid  other 
taxes  in  that  name." 

In  Tieman  v.  Johnston,  114  La.  Ann.  112, 
38  So.  75,  it  appeared  that  the  owner  of  the 
property,  whose  name  was  Mrs.  Maggie  Doyle, 
was  known  as  Mrs.  D.  J.  Doyle.  Her  land 
was  assessed  in  the  latter  name.  She  failed 
to  pay  the  taxes  and  her  property  was  sold 
at  a  tax  sale.*  The  plaintiff  brought  suit  to 
recover  her  land  contending  that  the  sale 
thereof  was  invalid  because  of  the  misnomer 
in  the  assessment.  It  was  held  that  the 
sale  was  legal,  the  court  saying:  "The  plain- 
tiff herself  testifies  that,  from  the  time  of 
her  first  husband's  death  until  her  second 
marriage,  she  used  the  initials  of  her  first 
husband,  and  was  known  as  Mrs.  D.  J.  Doyle. 
Under  such  circumstances,  there  was  no  er- 
ror in  so  describing  her  for  the  purposes  of 
an  assessment  made  during  that  period." 

In  Stevenson  v.  Henkle,  100  Va.  591,  42 
8.  £.  672,  it  appeared  that  the  plaintiff  was 
a  lien  creditor  of  the  Basic  City  Chilled  Roll 
and  Iron  Works,  a  corporation  i«'hich  former- 
ly owned  the  property  in  dispute.    This  prop- 


erty was  assessed  in  the  name  of  "Basic  City 
Chilled  and  Roller  Iron  Works  Company." 
The  company  failed  to  pay  the  taxes  for  one 
year  and  the  treasurer  of  the  county  wherein 
the  land  was  situated  listed  the  same  for 
nonpayment  of  taxes  in  the  same  name  in 
which  it.  was  assessed  and  also  advertised  the 
same  for  sale.  At  the  sale  the  defendant  was 
the  highest  bidder  and  in  due  course  of  time 
obtained  a  deed  to  the  property.  It  further 
appeared  that  the  officers  of  the  Basic  City 
etc.,  Works  were  aware  of  the  above  men- 
tioned proceedings.  The  plaintiff  brought 
suit  to  annul  the  deed  made  to  the  defendants 
on  the  ground  that  the  misnomer  in  the  as- 
sessment of  the  property  was  fatal.  The 
court  held  that  the  mistake  in  the  name  was 
immaterial,  saying:  "The  authorities  gener- 
ally hold  that  if  a  mistake  in  name  is  not 
calculated  to  mislead  it  is  immaterial,  and 
will  be  disregarded.  The  underlying  prin- 
ciple in  such  cases  is  that  a  person  whose 
property  is  liable  to  assessment  for  taxes 
shall  not  be  permitted  to  evade  payment  of 
his  just  proportion  of  the  public  burden  by 
any  errors,  omissions,  or  irregularities  that 
do  not  prejudice  his  rights.  ...  In  the 
case  at  bar  the  assessment  reads:  'Basic 
City  Chilled  and  Roller  Iron  Works  Com- 
pany,' instead  of  'Basic  City  Chilled  Roll  and 
Iron  Works.'  This  variation  in  the  name  of 
which  the  property  is  assessed  from  the  exact 
style  of  the  company  is  too  slight  to  have 
possibly  misled  the  Basic  City  Chilled  Roll 
and  Iron  Works  to  its  prejudice;  and,  as  a 
matter  of  fact,  it  is  abundantly  shown  that 
it  did  not  do  so.  There  is  no  evidence  tend- 
ing to  show  that  the  purchaser  at  the  tax 
sale  was  guilty  of  any  fraud,  concealment, 
or  wrongdoing.  It  is  not  pretended  that  the 
taxes  for  which  the  property  was  sold  were 
not  chargeable  thereon;  or  that  they  had 
been  paid.  The  contention  is  that  because 
the  owner  of  the  property  is  described  in  the 
assessment,  advertisement,  and  sale  as  the 
'Basic  City  Chilled  Roller  and  Iron  Works 
Company,'  instead  of  ^Basic  City  Chilled  Roll 
and  Iron  Works,'  all  proceedings  culminating 
in  the  deed  to  appellee  are  a  nullity.  That 
the  Basic  City  Chilled  Roll  and  Iron  Works 
had  full  notice  of  these  proceedings  is  not 
denied.  Indeed,  it  is  admitted  in  the  bill 
tffat  appellant  knew  of  the  sale  for  taxes, 
and  intended  to  redeem  the  property.  The 
record  shows  that  there  was  no  other  com- 
pany with  like  name,  or  one  at  all  similar, 
doing  business  or  owning  property  in  Basic 
City,  or  August  county.  It  further  shows 
that  the  property  had  before  1897  been  as- 
sessed in  the  same  manner  that  it  was  for 
1897,  and  the  taxes  paid  by  the  owner.  It 
further  appears  that  prior  to  the  return  of 
the  property  as  delinquent  for  the  nonpay- 
ment of  taxes,  the  treaSlirer  of  the  county 
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called  the  attention  of  D.  K.  Joalin,  who  wils 
the  president,  treasurer,  and  one  of  the  di- 
rectors of  the  company  to  which  the  property 
belonged,  to  the  fact  that  the  taxes  for  1897 
were  past  due  and  unpaid,  and  that  unless 
they  were  paid  the  property  would  be  re- 
turned delinquent.  It  further  appears  that 
the  property  was  duly  advertised  for  sale  and 
tbat,  in  addition  to  the  usual  advertisement, 
the  treasurer  mailed  a  copy  of  the  advertise- 
ment to  D.  K.  Joelin,  and  received  a  letter 
from  Joslin  dated  February  4,  1899,  in  which 
he  says:  'I  have  not  as  yet  heard  from  you, 
as  I  expected^  but  hope  that  you  stopped  the 
sale.  .  .  .  Please  send  me  statement  of 
taxes  due  on  properties  at  Basic  City  known 
hA  Match  Factory,  Chilled  Rolled  Works,  and 
Paper  Fabriqui,  as  my  intention  is  to  see 
that  all  these  taxes  are  paid  out  at  an  early 
date.'  The  treasurer  says  he  is  sure  that  in 
reply  to  this  letter  he  told  Joslin  that  the 
'Chilled  Roll  Works'  had  been  sold  as  adver- 
tised, vid  that  from  time  to  time  afterwards 
he  called  his  attention  to  the  fact  that  the 
property  had  been  sold,  and  suggested  that 
he  redeem  it.  A  copy  of  the  advertisement 
U  in  the  record  and  its  sufficiency  to  give  the 
Basic  City  Chilled  Roll  and  Iron  Works  full 
notice  of  every  fact  material  to  be  known  by 
it  in  connection  with  the  sale  is  plain.  Be- 
sides, as  already  seen,  it  is  clear  that  Joslin, 
president,  treasurer,  and  director  of  the  com- 
pany, actually  knew  that  the  property  was 
to  be  sold;  knew  a  few  weeks  after  the  sale 
that  the  property  had  been  sold,  and  prom- 
ised to  pay  the  taxes  at  an  early  day.  Un- 
der such  circumstances  it  cannot  be  success- 
fully maintained  that  the  'Basic  City  Chilled 
Roll  and  Iron  Works'  was  misled  or  preju- 
diced by  the  slight  and  immaterial  change  of 
its  corporate  name  by  the  officers  of  the  law 
in  their  efforts  to  enforce  the  collection  of 
the  public  revenue." 

In  HcGahen  v.  Carr,  .6  Iowa  331,  71  Am. 
Dec.  421,  the  court  said  that  Whatever  might 
have  been  the  force  of  the  objection  had  it 
been  made  at  an  earlier  date  an  assessment 
Gould  not  be  attacked  after  a  decree  of  fore- 
closure on  the  ground  that  a  tar  against  the 
property  of  ''McGahen"  was  assessed  against 
"Gahen." 

Matebial  Errob. 

Where  the  error  <ionimitted  by  the  assessor 
in  designating  the  landowner  is  so  gross  that 
it  misleads  the  latter  the  assessment  is  in- 
valid and  renders  every  step  taken  after  the 
assessment  void*  State  Land  Co.  v.  Mitchell, 
162  Ala.  409,  50  So.  117  ("Jack  Mitchell" 
asessed  as  "Jacob  Mitehell") ;  People  v.  Whip- 
ple, 47  Cal.  '591  ("S.  B.  Whipple"  assessed 
as  "S.  M.  Whippk") ;  Crawford  v.  Schmidt, 
47  CsL  617    (Christian  name  of  landowner 


omitted) ;  Lake  County  ▼.  Sulphur  Bank, 
Quicksilver  Min.  Co.  66  Cal.  17,  4  Pac.  876 
(name  of  agent  added  to  that  of  corpora- 
tion owning  personal  property) ;  £m^ric  v. 
Alvarado,  90  Cal.  444,  27  Pac.  356  ("Cas- 
tro" assessed  as  "Castero") ;  Hodgkin  v. 
Boswell,  63  Ore.  589,  127  Pac.  985  ("Frank 
E.  Hodgkin"  assessed  as  "F.  E.  Hodgkins")  ; 
Pfeuffer  v.  Bondies,  42  Tex.  Civ.  App.  52,  93 
S.  W.  221  ("Judson  M.  Meador"  assessed  as 
"Joseph  W.  Meador")  ;  Collins  v.  Reger,  62 
W.  Va.  195.  ^"T  S.  E.  743  ("Martha  Helihick" 
assessed  as  '*Martlia  Hedrick"). 

Thus  in  Pfeuffer  v.  Bondies,  42  Tex.  Civ. 
App.  52,  93  S.  W.  221,  it  appeared  that  the 
property  in  litigation  was  assessed  to  "Joseph 
W."  Meador,  when  in  fact  the  landowner's 
name  was  Judson  M.  Meador.  It  was  held 
that  the  assessment  was  void.  The  court 
said:  "The  original  grantee  of  the  land  was 
Judson  M.  Meador.  The  abstract  number  was 
151.  The  tract  contained  320  acres,  and  it 
was  the  only  Meador  survey  in  the  county. 
It  was  sold  in  1881  for  the  delinquent  taxes 
of  1880  to  the  parties  under  whom  appellants 
claim.  The  land  was  assessed  as  th^  property 
of  'unknown  owners,'  and  in  making  the  as- 
sessment it  was  described  by  the  assessor  as 
'Abstract  No.  151,  Certificate  95,  Headright 
survey,  Joseph  M.  Meador,  number  of  acres, 
320.'  No  survey  number  was  given.  In 
advertising  the  property  as  delinquent  it  was 
described  as  abstract  number  157.  Original 
grantee,  Joseph  W.  Meador.  In  the  tax  col- 
lector's deed  the  land  is  described  as  the 
Joseph  W.  Meador  survey,  abstract  number 
157,  certificate  number  95,  in  Gregg  county. 
It  is  settled  law,  that,  in  order  to  divest  the 
title  of  the  owner  by  a  sale  for  taxes,  such 
as  the  one  here  relied  on,  it  must  be  affirm- 
atively shown  that  all  of  the  requirements  of 
law  were  complied  with  in  making  such  sale. 
It  is  only  by  a  strict  compliance  with  such 
requirements  that  the  authority  to  make  the 
sale  is  given.  At  the  first  step  there  must 
be  a  valid  assessment,  as  shown  by  the  tax 
rolls.  The  listing  of  the  property  on  the  tax 
rolls  as  the  Joseph  W.  Meador  survey,  and 
the  omission  to  give  the  survey  number,  were 
fatal  to  the  assessment  so  far  as  it  could 
affect  the  survey,  which  was  the  Judson  M. 
Meador  survey.  (Revised  Stats.  art»  5119: 
Meredith  v.  Coker,  65  Tex.  30;  Williams  v. 
Thomas  (Tex.)  44  S.  W.  1073;  Gulf,  etc. 
R.  Co.  V.  Poindexter  (Tex.)  7  S.  W.  316.) 
The  advertisement  of  the  property  described 
it  as  the  Joseph  W.  Meador  survey,  abstract 
number  157,  and  the  tax  collector's  deed  des- 
cribed it  in  the  same  way.  This  misdescrip- 
tion as  to  the  name  of  the  original  grantee 
was  not  helped  by  the  finding  of  the  trial 
court  that  there  was  no  other  Meador  survey 
in  Gregg  county.  Neither  the  assessment, 
advertisement  nor  sheriff's  deed  described  this 
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tract  of  land  as  required  by  law,  and  the  tax 
deed  was  insufficient  to  convey  title  to  those 
under  whom  appellants  claim." 

In  State  Land  Co.  v.  Mitchell,  162  Ala. 
469,  50  So.  117,  it  was  held  that  an  assess- 
ment to  "Jacob  Mitchell"  of  the  property  of 
"Jack  Mitchell"  was  invalid.  The  court  said : 
"The  assessment  of  the  property  to  which 
respondent's  title  must  be  traced  was  of  the 
property  here  involved,  and  was  against 
'Jacob  Mitchell.'  At  the  time  this  assess- 
ment was  made,  in  1885,  complainant,  the 
undisputed  evidence  shows,  was  in  possession 
and  living  upon  the  land.  This  alone  made 
the  assessment  void.  In  Crook  v.  Anniston 
City  Land  Co.  93  Ala.  6,  9  So.  425,  it  was 
said:  'Where  the  owner  is  known,  or  by  prop- 
er inquiry  or  search  can  be  ascertained,  the 
revenue  laws  require  the  property  to  be  as- 
sessed to  him.'  After  adverting -to  previously 
existing  and  more  lax  statutory  requirements 
in  that  regard,  and  declaring  that  even  under 
that  s}'stem  an  assessment  to  an  unknown 
owner,  or  to  a  stranger,  when  the  true  owner 
was  in  possession,  was  fatal  to  a  sale  conse- 
quent upon  such  an  assessment,  the  court 
held  that  under  later  statutes  the  assessment 
to  the  owner  was  more  imperative  than  form- 
erly. It  does  not  appear  that  any  such  per- 
son as  'Jacob  Mitchell'  ever  had  or  asserted 
any  right,  title,  or  claim  to  this  property,  or 
had  ever  been  in  possession  thereof.  It  is 
hardly  necessary  to  add  that  a  claim  based 
on  an  assessment  so  patently  invalid  could 
not  afford  a  reasonable  ground  for  controver- 
sy. Besides,  it  was  shown  with  reasonable 
certainty  that  complainant  paid  the  taxes 
on  the  property  for  the  year  in  question, 
thereby  extinguishing  any  demand  therefor  by 
the  state,  and  hence  rendering  the  tax  sale 
on  which  respondent  relies  utterly  void." 

In  Eroeric  v.  Alvarado,  90  Cal.  444,  27  Pac. 
356,  it  appearec^  that  the  name  of  the  owner 
of  part  of  the  land  in  dispute  was  Castro. 
His  property  was  assessed  in  the  name  of 
"Castero."  Thereafter  at.  a  tax  sale  a  deed 
was  made  to  one  Pollard  conveying  to  him 
the  land  assessed  to  "Castero."  It  was  held 
that  the  deed  was  void  because  based  on  an 
inxalid  assessment.  The  court  said:  "It  is 
contended  by  appellant  that  'Castero'  sounds 
like  'Castro,'  and  by  respondents,  that  in 
pronouncing  the  former  name  the  accent 
should  be  on  the  second  syllable, — ^thus 
making  the  sound  entirely  different;  but  it  is 
not  a  ease  to  which  the  rule  of  idem  sonans 
applies.  Tax  proceedings  are  in  invitum,  and, 
to  be  valid,  must  closely  follow  the  statute; 
and  idem  sonans  applies  to  cases  of  pleas  of 
misnomer  and  issues  of  identity,  where  the 
question  is  whether  the  change  of  letters 
alters  the  sound, — ^not  to  assessments  and 
otker  cases  of  description,  where  the  written 
name  is  material.    'Different  letters  will  make 


different  names,  though  the  sound  be  the 
same.'  (Com.  v.  Gillespie,  7  Serg.  &  R.  (Pa.) 
478,  10  Am.  Dec.  475.)  The  deed  to  Pollard 
described  the  land  sold  as  having  been  as- 
sessed to  'Castro'  and  does  not  purport  to  be 
made  in  pursuance  of  an  assessment  to  'Cas- 
tero.' " 

In  Collins  v.  Reger,  62  W.  Va.  195,  57  S. 
E.  743,  it  was  held  that  an  assessment  of 
the  property  of  Martha  Helmick  in  the  name 
of  "Martha  Hedrick"  was  invalid.  The  court 
said:  "The  question  for  our  consideration 
therefore  is:  Was  the  assessment  for  1895 
in  the  name  of  Martha  Hedrick  a  Talid  and 
legal  assessment  of  plaintiff's  land?  What- 
ever may  be  said  of  the  laws  of  other  states, 
the  policy  of  our  assessment  laws  and  of  the 
decisions  of  this  state  and  Virginia  has  been 
to  make  taxes  a  charge'against  the  owner  as 
well  as  the  property  assessed.  The  duty  Is 
imposed  upon  the  assessors  to  ascertain  the 
name  of  the  owner,  and  upon  the  clerk  of  the 
county  court  and  other  officers  to  furmsh  the 
assessor  the  necessary  information  in  regard 
to  change  of  ownership,  so  that  proper  as- 
sessment in  the  name  of  the  true  owner  may 
be  secured.  Chapter  30  of  the  Code  gives 
right  of  distraint  for  the  taxes  assessed 
against  the  goods  and  chattels  of  the  owner, 
and  gives  to  a  tenant  from  whom  payment 
of  taxes  due  from  the  owner  is  obtained  by 
the  distraint  or  otherwise  credit  therefor  out 
of  rents  due.  In  the  provision  for  the  re- 
turn of  lands  delinquent  for  taxes  the  name 
of  the  owner  is  emphasized;  and  the  list  is 
required  to  be  verified,  published  and  posted, 
so  that  the  owner  may  be  given  the  correct 
information  as  to  whether  his  lands  are  de- 
linquent. By  section  24  of  that  chapter  a 
penalty  is  imposed  upon  a  collecting  officer 
who  shall  return  in  the  list  of  uncollected 
taxes  real  estate,  persons  or  property  as  de- 
linquent when  he  had  found  or  might  have 
found  by  reasonable  diligence  sufficient  prop- 
erty within  his  county  liable  to  distress  for 
the  taxes  for  which  such  real  estate,  persons 
or  property  are  returned  delinquent.  By 
chapter  31,  relating  to  the  sale  of  real  estate 
returned  delinquent  for  taxes,  various  pro- 
visions are  made  for  the  protection  of  the 
owner;  and  in  former  years,  as  the  decisions 
of  this  state  and  Virginia  will  attest,  strict 
compliance  with  the  statute  was  required 
before  the  owner  would  be  deprived  or  divest- 
ed of  his  title.  While  it  is  true  that  the 
policy  of  the  law  in  regard  to  irregularities 
in  the  proceedings  has  been  very  much  modi- 
fied, and  the  curative  provisions  of  section  25 
of  chapter  31  of  the  Code  have  been  repeat- 
edly extended  so  as  to  cure  defects  in  tax 
titles,  particularly  after  deeds  made,  yet  the 
present  provision  of  that  section  has  still 
kept  iti  view  the  rights  of  the  former  owner, 
and  furnishes  him  protection;  and  he  is  not 
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thereby  concluded  by  any  irregularity  appear- 
ing on  the  face  of  the  proceedingB,  if  such  as 
to  materially  prejudice  and  mislead  the  own- 
er of  the  real  estate  so  sold  as  to  what  por- 
tion of  his  real  estate  was  sold  and  when 
and  for  what  years  sold  and  the  name  of  the 
purchaser  thereof.  The  name  of  the  former 
owner  is  one  of  the  most  important  requive- 
ments  of  all  these  tax  proceedings.  Nothing 
could  be  more  calculated  to  mislead  and  prejr 
udioe  the  owner  than  to  omit  his  name  front 
the  assessment  roll  or  the  delinquent  or  sales 
retnin.  This  fact  has  long  been  regarded  in 
Virginia  and  this  state;  and  if  lands  weie 
ueessed  in  the  wrong  name,  or  in  some  name 
calculated  to  mislead  or  deceive  the  true  own- 
er,  such  assessment  and  sale  has  been  held 
void  and  of  no  effect  as  against  the  title  of 
the  true  owner.  ...  If,  as  we  conclude 
from  these  authorities,  the  error  of  the  clerk 
in  placing  for  1895  upon  the  land  books  50 
acres  in  the  name  of  Martha  Hedrick  was 
such  as  to  materially  prejudice  and  mislead 
Martha  Helmick,  the  true  owner,  and  by  the 
delinquent  return,  sale  and  purchase  of  the 
taxes  of  that  year  the  state  acquired  no  title, 
did  the  subsequent  proceeding  and  sale  by 
the  school  conmiissioner  operate  to  invest  in 
the  purchaser  at  the  latter  sale  good  title 
u  against  the  true  owner?  It  is  claimed 
that  the  proceedings  of  the  school  commission- 
er under  chapter  105  of  the  Code  were  in 
some  way  competent  to  reach  back  and  per- 
fect the  void  title  of  the  state  under  the  for- 
mer tax  proceeding;  and  that,  whether  or  not 
the  state  had  before  aequired  title,  it  there- 
by acquired  jurisdiction  over  the  person  and 
property  of  the  true  owner  *to  sell  his  land 
and  confer  good  title.  This  seems  to  us  an 
anomalous  proposition.  How  can  it  be  that 
a  void  delinquent  return  and  sale  in  the 
name  of  some  person  other  than  the  true 
owner  can  give  title  to  the  state,  or  a  subse- 
quent proceeding  by  the  school  commissioner 
(the  object  of  which  is  to  realize  the  state's 
taxes  and  divest  it  of  such  title  as  it  has) 
deprive  the  true  owner  of  his  rights  of  prop- 
erty? .  .  .  Can  it  be  said  tliat  in  the  school 
commissioner's  proceedings  here  involved 
Martha  Helmick  could  have  redeemed  this 
land,  even  if  we  concede  that  her  land  was 
by  mistake  assessed  in  the  wrong  name  to 
Martha  Hedrick?  According  to  the  authori- 
ties cited,  such  assessment  as  respects  the 
land  of  the  owner  was  as  if  there  had  been 
no  assessment,  delinquent  return  or  sale ;  and 
by  the  same  parity  of  reasoning  no  creditor 
of  Martha  Helmick  would  have  been  permit- 
ted to  redeem  the  land  assessed  and  proceed- 
ed against  in  the  name  of  Martha  Hedrick, 
another  and  different  person.  .  .  .  Even 
if  the  rule  of  idem  sonans  were  applicable 
to  the  names  of  Martha  Hedrick  and  Martha 
Helmick  in  the  proceedings  of  the  school  com- 


missioner, it  was  not  so  applicable  to  the 
assessment  roll  or  to  the  delinquent  and  sale 
returns,  which  were  intended  for  the  eye  and 
not  for  the  ear." 

In  Tax  Suit, 

In  an  action  to  sell  property  for  delinquent 
taxes  the  name  of  the  landowner  must  be 
accurately  stated,  especially  where  the  ser- 
vice of  process  is  sought  to  be  made  by  publi- 
cation. Failure  to  comply  with  this  rule 
renders  every  step  taken  in  such  a  proceed- 
ing null  and  void.  Shelton  v.  Sackett,  91  Mo. 
377,  3  S.  W.  874;  Eltinge  v.  Gould,  96  Mo. 
635,  9  S.  W.  922;  Nolan  v.  Taylor,  131  Mo. 
224,  32  S.  W.  1144;  Turner  v.  Gregory,  151 
Mo.  103,  52  S.  W.  234;  Spore  r.  Ozark  Land 
Co.  186  Mo.  656,  85  S.  W.  556;  Ohlmann  v. 
Clarkaon  Sawmill  Co.  222  Mo.  62,  120  S.  W. 
1155,  133  Am.  St.  Rep.  506,  28*  L.R. A.  ( N.S. ) 
432 ;  Shuck  v.  Moore,  232  Mo.  656,  135  S.  W. 
59;  White  v.  Gramley,  236  Mo.  648,  139  S. 
W.  127 ;  Myers  v.  DeLisle,  259  Mo.  506,  168 
S.  W.  676,  5  L,R.A.(N.S.)  937;  Stevenson  v. 
Brown,  264  Mo.  182,  174  S.  VV.  414;  Russ 
V.  Hope,  265  Mo.  637,  178  S.  W.  447 ;  Organ 
V.  Burrell  (Mo.)  184  S.  VV.  102;  Todd  v. 
Supper  (Mo.)  184  S.  VV.  1143;  Todd  v.  Rey- 
nolds (Mo.)  199  S.  W.  173.  See  also  Brad- 
ford V.  Durham,  54  Ore.  1,  101  Pac.  897,  135 
Am.  St.  Rep.  807.  Compare  Clifford  v.  Thun, 
74  Neb.  831,  104  N.  VV.  1052;  Stoll  v.  Grif- 
fith, 41  Wash.  37,  82  Pac.  1025;  Kahn  v. 
Thorpe,  43  Wash.  463.  86  Pac.  855. 

In  Ohlmann  v.  Clarkson  Sawmill  Co.  222 
Mo.  62,  120  S.  VV.  1155,  133  Am.  St.  Rep. 
506,  28  L.R.A.(N.S.)  937,  it  appeared  that 
the  plaintiff,  a  resident  of  Illinois,  owned 
certain  land  in  Missouri  by  virtue  of  a  United 
States  patent.  This  patent  was  recorded  in 
the  name  of  "Michael  Ohlmann."  The  sheriff 
of  the  county  in  which  the  property  was 
situated  brought  suit  against  Ohlmann  to 
recover  taxes  on  the  land,  obtaining  an  order 
of  publication  against  the  owner,  in  which 
order  the  latter  wast-named  ''!Mike  Ohlmann." 
The  sheriff  obtained  judgment  by  default  and 
thereafter  made  a  deed  by  which  he  trans- 
ferred a  part  of  the  land.  The  plaintiff 
brought  suit  to  recover  this  deeded  portion 
of  his  property.  It  was  held  that  he  was 
entitled  to  recover  because  the  misnomer  in 
the  order  of  publication  invalidated  the 
sheriff's  tax  proceedings.  The  court  said: 
"We  cannot  find  it  ever  ruled  by  any  respect- 
able court  that  'Mike'  is  a  universally  known 
abbreviation  of  Michael.  We  are  asked  to 
take  judicial  cognizance  that  it  is  a  univer- 
sally recognized  equivalent  of  that  name.  We 
decline  to  do  so.  It  is  sometimes  used  flip- 
pantly to  designate  any  one,  as  in  the  col- 
loquialism, 'Sure  Mike,'  or  in  the  other,  'Are 
you  Mike?'  or,  'You  think  you're  Mike.'    But 
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this  figurative  and  slangy  use  is  too  broad 
and  proves  too  much.  We  are  of  the  opinion 
that  there  is  something  Celtic  about  *Mike' — 
a  tang  of  flavor  of  the  old  sod — and  that  its 
usage  among  the  Teutons  is  either  mal- 
apropos, mythical,  or  scant.  The  name 
'Michael  Ohlmann'  is  self-evidently  German, 
and  we  have  no  call  to  judicially  determine 
'Mike'  as  applicable  to  a  nationality  not 
shown  to  have  adopted  its  use  at  the  fireside 
as  part  of  the  mother  tongue.  In  this  connec- 
tion it  is  not  without  some  appreciable  weight 
that  there  is  no  evidence  tending  to  Bhow  that 
Ohlmann  was  known  as  *Mike*  where  he  lived 
in  Illinois,  or  in  Missouri  where  his  land  lay, 
or  that  he  answered  to  that  name  or  tolerated 
such  easy  familiarity.  So  far  as  we  can  see 
it  is  left  to  the  tax  ofScers  and  circuit  court 
of  Reynolds  county  to  be  the  first  to  joke  or 
trifle  with  his  name — this,  too,  when  engaged 
in  enforcing  laws,  serving  him  with  summons 
and  solemnly  enforcing  the  State's  lien  and 
separating  him  from  the  ownership  of  his 
estate  (no  joking  matter,  withal),  and  when 
the  records  of  Reynolds  county  showed  his 
title  was  got  and  held  in  the  name  of  Michael. 
.  .  .  We  think  the  deed  was  void  because 
the  Reynolds  circuit  court  never  acquired 
jurisdiction  over  Michael  Ohlmann." 

In  Shelton  v.  Sackett,  91  Mo.  377,  3  S.  W. 
874,  it  appeared  that  the  landowner,  which 
was  Quinces  R.  Noland,  was  recited  as  Q.  R. 
Noland  in  the  order  of  service  by  publication. 
The  entire  tax  proceedings  were  held  invalid. 
The  court  said:  "We  jare  of  the  opinion  that 
the  above  points  are  well  taken.  When  it 
has  been  held  by  this  court  that  the  middle 
name  of  the  person  is  no  part  of  his  name, 
this  rule  has  never  been  extended  to  the 
Christian  name,  but,  on  the  contrary,  the  law 
presumes  that  every  person  has  a  Christian 
as  well  as  a  surname,  and  in  the  case  of 
Martin  v.  Barron,  37  Mo.  301,  where  the 
main  point  relied  upon  by  the  defense  was, 
that  defendant  being  described  in  the  writ 
by  the  initial  of  his  Christian  name,  and  the 
officer's  return  of  service  being  in  the  same 
defective  manner,  that  there  was  nothing  to 
show  on  the  record  that  he  was  served  with 
process,  or  that  the  court  acquired  jurisdic- 
tion over  him,  and  that  the  proceeding  and 
judgment  are  void,  it  is  said :  'The  Christian 
and  surname  of  both  plaintiff  and  defendant 
should  be  set  forth  with  accuracy;  for,  since 
names  are  the  only  marks  and  indicia  which 
human  kind  can  understand  each  other  by, 
if  the  name  be  omitted  or  mistaken,  there  is 
a  complaint  against  nobody.  But,  when  the 
service  has  been  read  by  a  wrong  name,  the 
misnomer  or  want  of  a  name  is  pleadable  in 
abatement  only.'  It  is  very  clear  from  the 
above  case,  that  when  a  party  is  sued  by  a 
wrong  name,  the  service  of  the  writ  is  actually 


made  on  the  person  intended,  and  if  he  does 
not  appear  and  plead  in  abatement,  that  the 
judgment  rendered  in  such  cases  is  not  void. 
But  a  distinction  exists  between  such  a  case 
and  a  case  where  the  suit  is  against  a  non- 
resident, where  the  only  notice  is  by  publica* 
tion  of  notice  and  no  appearance  is  made. 
In  the  former  case  where  there  is  a  mistake 
in  the  name,  and  the  writ  is  served  ob  tfas 
right  party,  he  is  thereby  informed  that  he 
is  the  person  meant;  and  to  take  advanta^ 
of  the  misnomer,  he  must  appear  and  plead 
the  misnomer  in  abatement.  In  the  latter 
case  where  a  wrong  name  is  used  in  an  <Hrder 
of  publication,  the  party  really  intended  re* 
ceives  no  such  notice  that  he  is  the  party 
intended  as  one  who  is  personally  served  with 
a  writ,  which  service  designates  him  as  the 
person  meant  to  be  sued.  While  the  service 
of  the  writ  in  the  former  case  is  a  demonstra- 
tion that  the  person  upon  whom  it  is  served 
is  the  person  intended  to  be  sued,  in  the 
latter  case,  notice  by  publication  is  a  proceed- 
ing against  the  name,  and  to  give  notice  as 
the  service  of  a  writ  imparts  it  should  be 
correctly  set  forth,  and  if  it  is  not  so  set 
forth,  it  is  ineffectual  as  a  notice.  It  would 
seem  that  an  order  of  publication  of  notice 
against  J.  Smith  would  im{>art  the  same 
notice  to  James,  Joseph,  John,  Johnathan  or 
Jackson  Smith,  but  it  would  not  impart  to 
any  one  of  them  notice  of  fact  that  he  vras 
the  J.  Smith  intended  by  the  notice,  while  the 
service  of  a  writ  upon  any  one  of  them  would 
inform  him  that  he  was  the  Smith  intended." 

In  Spore  v.  Ozark  «Land  Co.  186  Mo.  656, 
Sa  8.  W.  556,  it  was  held  that  in  an  action 
to  recover  taxes*  an  order  of  service  by  pub- 
lication, which  recited  the  name  of  the  land- 
owner as  "W.  D.  Spore"  when  his  real  name 
was  William  D.  Spore,  invalidated  the  entire 
tax  proceeding. 

In  Todd  V.  Reynolds  (Mo.)  199  8.  W.  173, 
it  appeared  that  the  name  of  the  landowner 
was  Lorenz  Lampel.  In  the  order  of  publica- 
tion he  was  designated  "L.  Lampel"  and 
"Leroy  Lampel."  The  sheriff's  tax  judgment 
and  sale  of  the  property  were  declared  void. 

In  Todd  V.  Supper  (Mo.)  184  S.  W.  1143, 
the  court  said:  "We  have  so  frequently  and 
harmoniously  ruled  on  the  question  presented 
by  this  record  that  our  various  decisions  have 
become  a  fixed  rule  of  property,  upon  which 
all  persons  have  a  right  to  depend.  We  have 
declared  time  after  time,  and  without  varia- 
tion, that,  absent  elements  of  estoppel,  a 
publication  directed  to  a  defendant  by  initials, 
instead  of  his  Christian  name,  when  his  rec- 
ord deed  appears  in  his  Christian  name,  is 
wholly  insuflicient  to  confer  jurisdiction,  and 
a  judgment  rendered  in  pursuance  thereof  is 
absolutely  void." 
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Allen  Enenles  —  IMssoIntloii.  of  Farti*- 
aershlp  by  War  —  Liability  of  Fart- 
nor  Contlmvliis  BusImoss. 

Where  a  partnership  is  dissolved  by  the 
outbreak  of  war,  a  partner  continuing  the 
business  is  liable  to  the  alien  copartner  for 
such  a  share  of  the  profits  as  represents  his 
interest  in  the  firm  property  used  in  con- 
tinuing the  business,  though  that  liability 
cannot  be  enforced  until  the  end  of  the  war. 

[See  note  at  end  of  this  case.] 

[240]  Appeal  from  an  order  of  the  Court 
of  Appeal  [1917]  1  K.  B.  (Eng.)  842,  vary- 
ing the  judgment  of  Atkin,  J.  [1916]  1  K.  B. 
(Eng.)    763. 

The  appellants  (hereinafter  called  the  Eng- 
lish company)  were  a  limited  company  in- 
corporated in  England  under  the  Companies 
Act,  1862,  and  carried  on  business  in  Mao- 
ch  ester. 

The  respondents  (hereinafter  called  the  Ger- 
man company)  were  a  company  incorporated 
according  to  the  laws  of  Germany  and  carried 
on  business  at  Dresden. 

Under  an  agreement  of  November  22,  1906, 
made  between  the  English  company  and  the 
German  company,  the  German  company  be- 
came partners  in  a  business  carried  on  in 
Manchester  in  the  name  of  the  English  com- 
pany alone,  and  this  agreement  remained  in 
force  until  the  outbreak  of  war  between 
Great '  Britain  and  the  German  Empire  on 
August  4,  1914,  which  operated  as  a  dissolu- 
tion of  the  partnershp.  After  the  outbreak 
of  the  war  the  English  company  continued  to 
carry  on  the  business  and  to  use  the  partner- 
ship machinery  for  that  purpose. 

The  question  raised  by  this  appeal  was 
whether  the  German  company  were  entitled 
at  their  option  to  a  share  of  the  profits  of 
the  business  made  since  the  dissolution  or 
to  interest  on  the  amount  of  their  share  of 
the  partnership  assets  in  accordance  with 
the  provisions  of  s.  42  of  the  Partnership 
Act,  1890,  or  were  only  entitled  to  the  value 
of  their  share  in  the  partnership  as  of  the 
date  of  August  4,  1914. 

Atkin,  J.,  took  the  latter  view  and  held 
that  the  German  company  were  not  entitled 
to  any  of  the  profits  of  or  interest  in  the 
capital  of  the  partnership  since  the  date  of 
the  outbreak  of  the  war. 


The  Court  of  Appeals  by  a  majority  (Swin- 
fen  Eady  and  Bankes,  L.JJ.,  A.  T.  Lawrence, 
J.  dissenting)  reversed  the  decision  of  the 
learned  judge  upon  this  point,  and  held  that 
the  German  company  were  entitled  to  a  share 
of  the  profits  made  since  the  dissolution,  so 
far  as  attributable  to  the  use  of  their  share 
of  the  capital. 

The  facts  are  fully  stated  in  the  judgment 
of  the  Lord  Chancellor. 

Leslie  Scott,  K.  C.  and  H.  E,  Wright  (for 
G.  F,  Spear)  for  appellants. 

Schiller,  K,  C,  and  Cecil  W,  Lilley  for  re- 
spondents. 

Bvm  d  Berridge,  solicitors  for  appellants. 

Herbert  Smith,  Ooas,  King  d  Gregory, 
solicitors  for  respondents. 

[242]  Lord  Finlay,  L.C— My  Lords,  the 
appellants  are  a  limited  company  incorporated 
under  English  law,  and  the  respondents  are 
a  German  trading  corporation.  The  two  com- 
panies traded  in  England  in  partnership 
and  carried  on  -a  business  described  as  a  clamp 
factory.  It  consisted  in  the  manufacture  and 
sale  of  metal  edges  for  securing  cardboard 
boxes.  The  partnership  business*  [243]  was 
carried  on  imder  an  agreement  in  writing 
dated  November  22,  1906.  Clause  2  «pro- 
vided  for  its  remaining  in  force  for  five  years 
from  January  1,  1907,  and  thereafter  till 
the  expiration  of  six  months'  notice  by  either 
party.  Clause  3,  4,  5,  6,  and  7  related  to 
an  agency  business  quite  distinct  from  the 
partnership  business  with  which  alone  the 
present  case  is  concerned.  The  partnership 
business  was  regulated  by  clauses  8  to  35. 
Nothing  turns  on  the  details  of  these  arrange- 
ments, and  it  is  only  necessary  to  observe 
that  clause  ]  2,  as  to  the  sale  of  the  machinery 
on  dissolution,  has  no  application  in  the 
present  case,  as  the  operation  of  that  clause 
is  confined  to  dissolution  by  effluxion  of  time 
or  notice  under  clause  2.  The  remaining 
provisions  of  the  agreement  are  for  the 
present  purpose  immaterial. 

On  August  4,  1914,  war  broke  out  between 
this  country  and  Germany,  and  it  is  admitted 
that  the  effect  of  the  war  was  to  dissolve  the 
the  partnership  at  once. 

The  dispute  in  the  present  case  turns  on 
the  question  what  is  to  be  done  in  respect 
of  the  respondents*  share  in  the  machinery 
belonging  to  the  partnership  and  used  in 
carrying  it  on. 

The  appellants  continued  to  carry  on  the 
business  which  had  been  that  of  the  partner- 
ship and  used  the  machinery  for  the  manu- 
facture of  the  clamps.  On  June  21,  1915,  the 
appellants  commenced  an  action  under  the 
Legal  Proceedings  against  Enemies  Act,  1915 
(5  Geo.  6,  c.  36),  a4sking  for  a  declaration 
that   the  plaintiffs   should   account  for   the 
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machinery  at  the  price  for  which  it  stood 
in  the  books  of  the  partnership  on  August 
4,  1914,  or,  alternatively,  at  its  value  on 
that  date. 

The  case  was  tried  by  Atkin,  J.,  on  Febru- 
ary 8,  1916.  He  gave  judgment,  making  the 
following  declaration  with  regard  to  the  part- 
nership: *'That  the  partnership  constituted 
by  the  said  contract  was  dissolved  on  the  said 
August  4,  1914;  that  the  defendants  are  en- 
titled to  the  value  of  their  share  in  the  said 
l)artnership  including  tlie  goodwill,  if  any,  as 
of  the  date  of  August  4,  1914;  that  clause  12 
of  the  said  contract  is  not  applicable;  and 
that  the  defendants  are  not  entitled  to  any  of 
the  profits  of  or  interest  in  the  capital  of  the 
partnership  since  August  4,  1914." 

The  effect  of  Atkin,  J.'s  judgment  was  that 
he  held  that  the  respondents  were  en- 
titled to  the  value  of  their  share  in  the  prop- 
erty [244]  of  the  partnership  as  on  August 
4,  1914,  but  were  not  entitled  to  any  of  the 
profits  of  or  interest  in  the  capital  of  the 
partnership  since  August  4,  1914.  In  other 
words,  he  held  that  the  English  company 
were  entitled  to  use  the  machinery  for  the 
purposes  of  the  business  without  making  any 
allowance  to  the  German  partner  for  the  use 
of  his  interest  therein. 

TBe  German  partner  is,  of  course,  not  en- 
titled to  any  payment  so  long  as  the  war  lasts, 
but  the  declaration  of  Atkin,  J.,  if  it  stands, 
would  prevent  his  getting,  on  the  conclusion 
of  peace,  anything  beyond  the  capital  value  of 
his  interest  in  the  machinery  at  the  date  of 
dissolution. 

The  Court  of  Appeal  were  divided  in  opin- 
ion. A.  T.  Lawrence,  J.,  agreed  with  Atkin, 
J.,  while  Swinfen  Eady,  L.J.,  and  Bankes,  L.J., 
held  that  the  right  to  some  allowance  in  re- 
spect of  the  use  by  the  plaintiffs  of  the  German 
company's  interest  in  the  machinery  should 
not  be  excluded  altogether.  The  Court  of  Ap- 
peal accordingly  reversed  Atkin,  J.*s  judgment 
and  substituted  for  ihe  declaration  made  by 
him,  and  above  quoted  by  me,  the  following: 
"Declaration  3. — That  the  partnership  con- 
stituted by  the  said  contract  was  dissolved  on 
the  said  August  4,  1914,  that  the  defendants 
are  entitled  to  their  share  in  the  said  part- 
nership, including  the  goodwill  (if  any), 
and  that  clause  12  of  said  contract  is  not 
applicable." 

From  that  decision  the  present  appeal  has 
been  brought. 

In  my  opinion  the  decision  of  the  majority 
of  the  Court  of  Appeal  is  right.  It  is  not 
the  law  of  this  country  that  the  property 
of  enemy  subjects  is  confiscated.  Until  the 
restoration  of  peace  the  enemy  can,  of  course, 
make  no  claim  to  have  it  delivered  up  to  him, 
but  when  peace  is  restored  he  is  considered 
as  entitled  to  his  property  with  any  fruits 
which  it  mav  have  lK)rne  in  the  meantime. 


The  question  to  be  determined  in  the  present 
case  does  not  depend  upon  any  contract,  but 
on  the  rights  of  property  which  both  partners 
have  in  the  assets  of  the  firm.  The  enemy 
partner  was  entitled  to  the  value,  of  Mb  share 
in  the  machinery.  If  that  amount  had  been 
ascertained  on  August  4,  1914,  it  would  have 
been  retained  in  custody,  and  if  it  had  been 
invested,  as  in  ordinary  course  it  would  have 
been,  the  enemy  partner  would  on  the  con- 
clusion of  peace  have  been  entitled  to  the 
principal  with  any  interest  or  dividends  which 
had  accrued  in  the  meantime. 

[245]  What  took  place  here  was  that  the 
English  partner  continued  the  business,  using 
the  machinery  to  earn  profits.  The  German 
partner  is,  of  course,  not  entitled  to  any  share 
of  the  profits  attributable  to  the  skill  or  in- 
dustry of  the  English  partner,  but  some  por- 
tion of  the  profits  may  be  attributable  to  the 
machinery  used,  and  -the  enemy  partner 
would  be  entitled  to  some  allowance  in  re- 
spect of  his  interest  therein.  Or  to  put 
the  matter  in  another  wav,  some  allowance 
may  be  made  in  lieu  of  interest  on  its  value 
in  respect  of  the  use  by  the  English  partner 
of  the  German  share  in  the  machinery. 

This  appears  to  me  to  follow  from  the  prin- 
ciple that  the  property  of  an  enemy  is  not 
confiscated,  though  his  right  to  have  it  back 
is  suspended  during  war.  It  was  strenuously 
contended  tliat  in  the  case  of  a  debt  to  a 
foreigner  bearing  interest  no  interest  could 
accrue  during  the  existence  of  hostilities  be* 
tween  the  countries  of  the  debtor  and  creditor, 
and  in  support  of  this  proposition  two  Ameri- 
can cases  were  cited,  Hoare  v.  Allen,  2  Dall. 
(Pa.)  102,'  1  U.  S.  (L.  ed.)  307,  and  Brown 
V.  Hiatt,  15  Wall.  177,  21  U.  8.  (L.  ed.)  128, 
the  latter  a  decision  of  the  Supreme  Court  of 
the  United  States. 

These  decisions  seem  to  me  not  to  be  in 
conformity  with  English  law.  The  rule  of  in- 
ternational law  on  this  point,  in  the  view  of 
the  Courts  of  this  country,  does  not  appear 
to  have  formed  the  subject  of  any  express  de- 
cision in  England.  The  judgment  of  Lord 
Ellenborough,  however,  in  Wolff  v.  Oxholm, 
6  M.  &  S.  (Eng.)  92,  appears  to  me  to  imply 
that,  in  the  view  of  Lord  Ellenborough,  inter- 
est on  such  a  debt  would  not  cease  to  run  dur- 
ing the  continuance  of  the  war,  but  the  point 
does  not  appear  to  have  been  argued.  It  is 
difiicult  to  see  on  what  principle  the  interest 
is  to  be  forfeited  if  private  property  is  to  be 
respected. 

But  in  any  case,  even  if  these  American 
decisions  were  right,  the  consequences  con- 
tended for  by  appellants  would  not,  in  my 
opinion,  follow.  The  question  here  is  not  of 
contract,  but  of  property,  and  what  is  equi- 
table as  between  two  partners  in  respect  of 
the  property  of  the  firm.  If  the  Englidi  part- 
ner uses  the  machinery  which  was  in  part  the 
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property  of  the  enemy  partner,  why  should  not 
he  injustice  make  some  allowance  in  respect 
of  this  ose  T  The  price  representing  the  value 
of  the  interest  of  the  machinery  has  not  been 
paid,  and  I  do  not  think  that  it  would  be  in 
accordance  [246]  with  law  to  allow  a  declar- 
ation to  stand  which  would  bar  all  right  to 
share  in  any  profits  which  may  be  found  to  be 
attributable  to  the  use  of  the  machinery,  or 
some  allowance  by  way  of  interest  on  the  val- 
ue of  the  German  partner's  share  in  it. 

I  agree  with  the  reasons  given  by  the  ma- 
jority of  the  Court  of  Appeal,  and  think  that 
this  appeal  should  be  dismissed  with  costs. 

Visoonirr  Haldanxl — ^My  Lords,  in  this  ap- 
peal the  question  which  arises  is  whether, 
upon  the  dissolution  of  a  contract  of  partner- 
ship between  the  appellants  and  the  respond- 
ents, by  reason  of  the  respondents  having 
become  on  August  4,  1914,  alien  enemies,  the 
latter  can  be  declared  entitled  to  their  share 
as  on  an  ordinary  dissolution,  or  whether 
the  assets  of  the  partner  ship  should  be  val- 
ued as  at  the  date  of  the  dissolution  and  the 
respondents  declared  entitled  neither  to  sub- 
sequently accrued  profits,  nor  to  interest  as 
representing  such  profits,  on  the  footing 
that  the  usual  rule,  as  expressed  in  s.  42  of 
the  Partnership  Act,  1890,  does  not  apply. 
A  majority  of  the  Court  of  Appeal  have  de- 
cided for  the  former  alternative.  I  agree 
with  that  decision,  and  I  have  only  a  few 
observations  to  add  to  the  careful  judgment 
delivered  by  Swinfen  Eady,  Ia  J.  in  expressing 
the  reasons  for  the  conclusion  come  to. 

It  was  contended  for  the  appellants  that 
the  effect  of  war  is  to  exclude  an  alien  enemy 
from  any  right  to  interest  payable  under  a 
contract  in  respect  of  money  due  to  him.  I 
do  not  think  it  necessary  to  express  an  opin- 
ion on  this  question,  which  is  one  that  will 
require  consideration  if  it  arises.  For  I  am 
of  opinion  that  it  does  not  arise  here. 

In  the  absence  of  a  special  agreement  to 
the  contrary,  and  there  is  none  such  in  the 
contract  before  us,  the  rule  is  that  on  a  dis- 
solution of  partnership  all  the  property  of  the 
partnership  shall  be  converted  into  money  by 
a  sale,  and  that  the  proceeds  of  the  sale,  after 
discharging  all  the  partnership  debts  and  lia- 
bilities shall  be  divided  among  the  partners 
according  to  their  shares.  If  there  is  a  special 
stipulation  giving  any  partner  the  right  to 
purchase  another  partner's  share,  it  must, 
of  course,  receive  effect.  Here  there  is  no 
such  special  stipulation,  and  the  general 
principle  prima  facie  applies.  Why  should 
the  fact  that  one  of  the  partners  is  an  alien 
enemy  exclude  [247]  its  operation?  The  law 
of  this  country  does  not  in  general  confiscate 
the  property  of  an  enemy.  He  cannot  claim 
to  receive  it  during  war,  but  his  right  to  his 
property  is  not  extinguished ;  it  is  merely  sus- 
pended. Now,  in  winding  up  a  partnership 
Ann.  Gas.  1918D. — 37. 
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the  procedure  belongs  to  an  equitable  juris- 
diction which,  though  theoretically  concur ' 
rent,  is  practically  exclusive.  It  depends  on 
the  principles  which  Courts  of  Equity  apply 
to  persons  who  are  in  possession  of  prop- 
erty under  circumstances  in  which  tliey  are 
treated  as  standing  in  a  fiduciary  relation- 
ship. It  is  more  than  and  different  from  the 
procedure  which  applies  when  the  rights  of 
parties  arise  merely  out  of  the  rules  of  the 
common  law  which  apply  to  contracts.  Part- 
ners cannot  sue  each  other  excepting  for  the 
balance  of  the  account  taken  in  accordance 
with  the  principles  which  Courts  of  Equity 
apply  in  working  out  the  results  of  dissolu- 
tion. It  makes  no  difference  in  the  present 
case  that  the  procedure  is,  and  by  reason 
of  the  respondents  being  out  of  the  jurisdic- 
tion must  be,  no  more  than  declaratory  under 
the  terms  of  the  statute  5  Geo.  6,  c.  36,  for 
facilitating  legal  proceedings  against  enemies. 
The  question  is  what  rights  of  property  ac- 
crued on  the  dissolution  on  August  4,  1914. 
There  is  nothing  in  s.  42  of  the  Partnership 
Act  which  excludes  its  application  in  the  case 
of  an  enemy.  To  decide  in  favour  of  the 
appellants  in  this  appeal  would  be  to  declare 
them  entitled  to  confiscate  the  property  of  the 
respondents  for  their  own  benefit,  and  I  am 
of  opinion  that  they  have  no  such  right. 


Lo(Bj>  DUNEDiN. — My  Lords,  I  concur. 

In  order  to  succeed  in  obtaining  the  declar- 
ation they  ask  the  appellants  must  make  out 
that  the  effect  of  the  war  was  to  operate  an 
immediate  transfer  of  the  company's  business 
to  them,  subject  only  to  a  payment  by  them 
of  the  respondents'  share  of  the  value  of  the 
business  and  goodwill  as  at  the  date  of  the 
dissolution  of  the  partnership.  I  can  see 
no  legal  ground  for  such  a  claim.  There  is 
no  statute  to  that  effect.  The  outbreak  of 
war  put  an  end  to  the  partnership.  That  is 
admitted  on  both  sides.  But  the  right  of  the 
partners  was  then  to  have  the  business  realiz- 
ed and  the  proceeds  divided.  No  doubt  real- 
ization may  be  effected  by  sales  in  open  mar- 
ket, or  by  sale  to  one  of  the  partners.  But 
such  sales  can  only  be  directed  in  a  winding 
up,  and  this  process  is  not  a  winding  up. 

[248]  The  appellants  have  at  their  own 
hand  continued  the  business.  The  lesult  in 
law  is  that  they  carry  on  the  business  as 
trustees  for  the  partners  until  the  winding 
up  is  effected.  No  doubt  the  enemy  partner 
cannot  receive  money  during  the  war.  But 
his  property  as  such  is  not  confiscated.  Even 
if  it  were  it  would  be  confiscated  to  the  King, 
not  to  his  quondam  partner.  Nor  will  he 
after  the  war  be  necessarily  entitled  to  a 
moiety  of  gross  profits.  He  will  only  get  the 
fruits  to  which  his  property  is  entitled.  In 
other  words,  the  working  partner  may  claim 
and  obtain  a  large  allowance  for  his  work 
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and  Bkill.  All  that  can  only  be  settled  in  the 
winding  up.  It  ia  for  the  appellants  to  bring 
on  the  winding  up  as  soon  as  may  be,  and  for 
that  purpose  they  may,  if  so  advised,  invoke 
the  aid  of  the  custodian;  if  not,  they  must 
wait  till  the  end  of  the  war,  or  till  legisla- 
tion makes  service  on  an  enemy  a  possibility. 

The  learned  judge  before  whom  the  case 
first  depended  based  his  view  upon  the  non- 
applicabilty  of  the  42nd  section  of  the  Part- 
nership Act  to  the  case  of  an  enemy  partner. 
He  held  that  section  inapplicable  because  ss. 
37,  39,  and  40,  which  deal  with  other  aspects 
of  dissolution,  require  the  invocation  of  the 
Court,  which  invocation  the  enemy  partner, 
having  no  right  standi  in  judicio,  could  not 
set  in  motion.  In  my  opinion  s.  42  is  not 
in  any  way  dependent  on  ss.  37,  39,  and  40, 
and  may  stand  though  they  fall.  But  apart 
from  that,  if  s.  42  were  written  out,  then  all 
that  would  happen  would  be  that  there  was 
no  statutory  enactment  applicable  to  the 
situation,  and  the  result  would  only  be  that 
we  should  have  to  invoke  the  ordinary  rules 
of  equity  (for  the  Equity  Courts  have  prac- 
tically arrogated  to  themselves  the  controlling 
of  partnership  rights  and  duties  consequent 
on  dissolution),  and  these  rules  would  lead  us 
to  the  same  result  as  is  statutorily  declared 
by  s.  42. 

I  wish  to  add  that  the  question  raised  by 
the  American  authorities  cited  does  not  seem 
to  me  to  arise,  and  I  reserve  my  opinion  as  to 
whether  those  authorities  would  or  would 
not  be  held  as  in  accordance  with  the  law  of 
this  country. 

I  agree  with  the  judgment  of  Swinfen 
Eady,  L.  J.,  and  think  that  the  appeal  should 
be  dismissed. 

LoBD  Atkinson. — ^My  Lords,  I  concur. 

The  principles  contended  for  in  argument 
in  support  of  this  [249]  appeal  would  in 
my  view,  if  sound,  entitle  every  trustee  in 
this  country  in  whom  an  income-bearing  fund 
was  vested  whose  cestui  que  trust  happened 
to  be  an  enemy  alien,  every  agent  having  such 
an  alien  for  his  principal,  who  was  in  re- 
ceipt of  the  produce  of  that  principal's  prop- 
erty, every  board  of  directors  of  a  railway, 
steamship,  or  commercial  company  having  an 
alien  enemy  amongst  its  shareholders,  to  con* 
fiscate  the  income  produced  by,  or  the  divi- 
dend accruing  upon,  the  alien's  pi'operty  or 
received  or  receivable  during  the  continuance 
of  the  war,  on  the  plea  that  to  hoard  or  pre- 
serve these  parts  of  his  property  for  him  till 
peace  was  restored  would  enrich  him,  and  by 
enriching  him,  benefit  his  country,  and  neces- 
sarily injure  this  country,  his  country's  en- 
emy. Tbe  prerogative  of  the  Crown,  it  is 
said,  in  early  days  extended  to  seizing  enemy 
property  on  land  as  well  as  on  sea.  This 
has  long  since  fallen  into  disuse.    Ihe  .prin- 


ciple I  have  already  referred  to  would  re- 
yive  it,  but  transfer  it  from  the  King  to  his> 
Courts.  The  passage  cited  by  Swinfen  Eady, 
L.J.  from  the  judgment  of  Lord  Parker  of 
Waddington  in  Daimler  v.  Continental  Tyre, 
etc.  Co.  [1916]  2  A.  C.  (Eng.)  307,  311,  347, 
Ann.  Cas.  1917C  170,  is,  in  my  opinion,  di- 
rectly in  point.  The  appellants'  counsel  in 
that  case  raised  the  point  that  the  respondent 
company  was  an  alien  enemy  company,  and 
that  it  was  therefore  a  violation  of  the  pro- 
hibition against  trading  with  the  enemy  to- 
pay  to  them  the  sum  they  sued  for;  and,  fur- 
ther, that  even  if  the  company  had  been  an 
English  company  it  would  still  be  against  this 
rule  to  make  any  payment  to  it  because,  all 
the  corporators  and  directors  being  alien  en- 
emies, any  such  payment  would  be  a  payment 
for  the  benefit  of  alien  enemies.  It  was  in 
reference  to  this  point  with  others  that  Lord 
Parker  made  the  remarks  cited.  They  go  to 
establish  that  the  preservation  for  the  bene- 
fit of  an  alien  enemy  of  the  portions  of  his 
property  situated  in  this  country  with  their 
fruits  until  the  war  ends  for  the  purpose  of 
their  being  then  restored  to  him  does  not, 
according  to  the  general  law,  amount  to 
trading  with  the  enemy;  that  the  prohibition 
against  doing  anything  for  the  benefit  of  the 
enemy  means  the  doing  of  it  while  he  is  an 
enemy,  and  does  not  contemplate  some  possi- 
ble advantage  to  him  when  peace  comes.  My 
Lords,  I  entirely  concur  with  the  judgment 
delivered  by  Lord  Parker  on  this  point.  If 
this  be  so,  the  respondents  would  be  entitled 
[250]  to  reap  the  same  benefits  from  the  con- 
tinued trading  of  the  appellants  as  those 
which  they  would  have  been  entitled  to  reap 
if  this  country  were  at  peace  with  Germany 
and  the  partnership  had  been  dissolved  for 
some  cause  other  than  war,  with  this  ex- 
ception, however,  that  they  cannot  while  the 
war  lasts  sue  to  recover  the  money  which  rep- 
resents those  benefits,  nor  can  the  appel- 
lants legally  pay  it  to  them. 

I  proceed  to  consider  in  what  relation  would 
the  appellants  stand  to  the  respondents,  apart 
from  the  statute  law,  if  England  and  Ger- 
many were  now  at  peace,  and  then  to  consider 
how  the  state  of  war  affects  that  relation. 
The  relation  is  a  fiduciary  relation.  If  that 
be  so,  the  authorities  show  that  equity  will 
never  permit  the  person  standing  in  that  re- 
lation to  another  to  trade  with  the  property 
of  that  other  for  his  own  gain.  He  must  hold 
the  profits  he  is  making  in  trust  for  the 
owner  of  the  property  the  use  of  which  pro- 
duced them.  Of  course,  in  estimating  the 
amount  of  these  profits  an  allowance  may  well 
be  made  for  the  skill  and  labour  expended 
by  the  accounting  party  in  acquiring  them. 

These  authorities  have  gone  very  far  in 
holding  men  liable  for  the  profits  made  by 
them  in  trading  with  the  capital  of  others. 
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When  a  partnership  has  been  dissolved  by 
death  or  bankruptcy  or  otherwise  it  has  been 
deeided  that  the  relation  existing  between 
the  surviving  party  and  his  former  partner  or 
the  representatives  of  the  deceased  partner 
aa  well  a?  between  the  surviving  partner  and 
the  assignees  in  bankruptcy  of  the  bankrupt 
partner  is  a  fiduciary  relation.  In  Knox  v. 
Gye  (1872)  L.  R.  5  H.  L.  (Eng.)  656,  679, 
Lord  Hatherley,  differing  from  Lord  West- 
bury,  delivered  a  remarkable  judgment,  in- 
sisting, with  what  appears  to  me  to  be  con- 
vincing reasoning,  that  such  a  fiduciary  re- 
lation did  exist.  He  says:  "It  is  trite  law 
that  a  surviving  partner  cannot  make  use  of 
the  assets  of  a  deceased  partner 
without  being  accountable  for  the  use  he  has 
made  of  them.  The  executors  of  the  deceased 
partner  have  a  right  to  a  sale  of  every  portion 
of  the  partnership  property,  so  completely 
are  they  held  to  be  in  a  fiduciary  position, 
90  completely  are  the  assets,  including  the 
plant  or  houses,  ...  or  whatever  the 
description  of  property  may  be  that  comes 
into  the  hands  of  the  surviving  partner  by 
right  of  his  survivorship  at  law,  and  which 
are  all  vested  in  that  surviving  [251]  part- 
ner by  right  of  his  survivorship  at  law,  held 
to  be  property  in  all  of  which,  whether  they 
are  chattels  of  the  partnership,  or  estates 
of  the  partnership,  the  executors  of  a  de- 
ceased partner  have  an  interest  commen- 
surate with  the  extent  of  the  share  of  their 
testator." 

In  Cassels  v.  Stewart  (1881)  6  App.  Cas. 
(Eng.)  64,  79,  Lord  Blackburn,  after  alluding 
to  Featherstonhaugh  v.  Fen  wick  (1810)  17 
Ves.  Jr.  (Eng.)  298,  and  other  cases  of  that 
sort,  said:  ''I  do  not  think  that  that  class 
of  eases  has  any  analogy  with  the  present. 
Tlioee  cases  proceed  upon  the  ground  that  a 
partner  being  an  agent  (for  I  think  it  is 
because  he  is  an  agent  that  the  fiduciary 
character  arises),  if  he,  as  an  agent,  makes  a 
profit  out  of  the  concerns  of  his  principal,' 
and  as  acting  for  him,  he  must  communicate 
it  to  his  principal;  he  cannot  make  a  profit 
out  of  his  principal's  business  for  himself.  As 
I  have  said,  a  partner  is  an  agent,  and  the 
principle  applying  to  him  is  a  branch  of 
that  general  rule  which  applies  to  agents." 
In  Vyse  v.  Foster,  L.  R.  7  H.  L.  (Eng.)  318, 
329,  which  was  a  case  where  the  deceased 
partner  had  appointed  two  of  the  surviving 
partners  as  his  executors.  Lord  Cairns  said: 
'^y  Lords,  it  is  a  well-settled  rule  of  the 
Court  of  Chancery  that  a  trustee  or  an  ex- 
ecutor who  uses  trust  money  in  trade  must 
account  for  the  profits  which  he  makes  by 
that  use  of  it.  .  .  .  My  Lords,  with  re- 
gard to  the  application  of  that  principle 
to  partnerships,  I  may  mention  two  very 
familiar  examples,  which  really  will  be  found 
\o  be  the  cases  under  which  almost,  if  not 
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quite,  all  the  authorities  cited  at  your  Lord- 
ships' Bar  may  be  ranged.  If  a  partner  in 
a  trading  firm  dies,  and  if  he  constitutes 
one  or  more  of  his  copartners  his  executors, 
and  if  there  is  nothing  special  in  the  contract 
of  copartnership,  and  if  the  assets  of  the 
testator  are  not  withdrawn  from  the  copart- 
nership, but  are  left  in  it,  and  no  liquida- 
tion is  arrived  at,  no  settlement  of  accounts 
come  to,  it  is  a  trite  and  familiar  rule  in 
the  Court  of  Chancery  to  hold,  that  the 
estate  of  that  testator  is,  to  all  intents  and 
purposes,  entitled  to  the  benefit  of  a  share 
of  the  profits  which  are  made  in  the  trade 
after  his  death."  It  will  be  observed  that 
Lord  Cairns  places  partners,  trustees,  and 
executors  on  precisely  the  same  footing  in 
respect  of  their  liability  to  account  for  the 
profits  realized  by  employing  trust  [252] 
funds  or  partnership  assets  in  trade.  In  the 
present  case  the  articles  do  not  empower  the 
appellants  to  purchase  .the  share  of  the  de- 
fendants at  a  valuation,  or  to  take  that  share 
for  themselves  at  its  value.  In  the  absence 
of  special  provisions  of  that  kind  no  partner 
can  in  ordinary  times,  with  a  view  to  dissolu- 
tion or  after  dissolution,  force  another  part- 
ner against  his  will  to  submit  to  anything 
of  the  kind.  In  Cassels  v.  Stewart,  6  App. 
Cas.  (Eng.)  64,  73,  Lord  Selborne  said  that  he 
would  be  sorry  to  see  the  day  when  the  princi- 
ple of  such  a  case  as  Featherstonhaugh  v.  Fen- 
wick,  17  Ves.  Jr.  (Eng.)  298,  could  be  called 
in  question.  That  was  a  case  where  a  partner- 
ship for  a  term  certain  was  continued  after 
the  expiration  of  the  term  without  any  new 
articles  having  been  entered  into.  It  conse- 
quently became  a  partnership  at  will  termin- 
able on  reasonable  notice  being  given  by  any 
one  of  the  partners.  Some  differences  arose 
between  the  partners,  and  two  of  them  (the 
defendants)  proposed  to  their  then  co-partner 
(Featherstonhaugh)  that  they  should  take 
the  partnership  property  at  a  valuation;  or  if 
the  latter  objected  he  should  take  his  share 
off  the  premises.  He  refused,  and  the  three 
continued  to  carry  on  the  partnership  busi- 
ness. Featherstonhaugh,  having  filed  a  bill, 
died,  and  the  suit  was  revived  by  his  repre- 
sentative. The  defendants  insisted  that  by 
reason  of  the  offer  they  had  made  they  (even 
if  the  partnership  had  been  dissolved,  which  it 
was  held  to  have  been)  were  not  accountable 
for  the  profits  earned  since  then  by  means  of 
the  partnership  property,  but  only  for  the 
value  of  that  property  at  the  date  of  the 
dissolution. 

Sir  William  Grant,  then  Master  of  the 
Rolls,  dealing  with  this  contention,  said  17 
Ves.  Jr.  (Eng.)  309:  "The  next  considera- 
tion is,  whether  the  terms,  upon  whicli  tlie 
defendants  proposed  to  adjust  the  partnership 
concern,  were  those,  to  which  the  plaintiff 
was  boimd  to  accede.     The  proposition  was, 
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that  A  Value  should  be  set  on  the  partnership 
stock;  and  that  they  should  take  his  propor- 
tion of  it  at  that  valuation ;  or  that  he  should 
take  way  his  share  of  the  property  from  the 
premises.  My  opinion  is  clearly,  that  these 
are  not  terms  to  which  he  was  bound  to 
accede.  They  had  no  more  right  to  turn  him 
out  than  he  had  to  turn  them  out,  upon  those 
terms.  Their  rights  were  precisely  equal; 
to  have  the  whole  concern  wound  [253]  up  by 
a  sale,  and  a  division  of  the  produce.  Aa 
therefore  they  never  proposed  to  him  any 
terms,  which  he  was  bound  to  accept,  the 
consequence  is,  that  continuing  to  trade  with 
his  stock,  and  at  his  risk,  they  came  under  a 
liability  for  whatever  profits  might  be  pro- 
duced by  that  stock."  My  Lords,  it  appears 
to  me,  with  all  respects  to  Atkin,  J.,  that  his 
order  offends  against  the  principle  thus  laid 
down  by  Sir  William  Grant,  and  treated  with 
so  much  reverence  by  Lord  Selborne,  unless 
the  fact  that  respondents  being  alien  enemies 
deprives  them  of  all  the  rights  they  would 
have  had  if  they  were  not  alien  enemies,  and 
justifies  the  practical  confiscation  of  their 
property.  In  my  opinion  that  fact  does  not 
justify  anything  of  the  kind.  It  does  during 
war  forbid  the  transmission  to  them  by  a  Brit- 
ish subject  of  any  sum  of  money  that  subject 
may  owe  them.  It  also  deprives  them  during 
the  same  period  of  the  right  to  sue  in  the 
King's  Court  to  recover  money  due  to  them, 
but  the  continuance  of  this  prohibition  and 
this  deprivation  for  all  time,  though  they- 
should  cease  to  be  alien  enemies,  is  a  wholly  *" 
different  thing  which  not  even  the  most  rabid  > 
patriotism  can  justify.  No  justification  for  it  . 
can  be  found  in  the  Partnership  Act  of  1890, 
for  though  by  the  34th  section  of  that  statute 
a  parnership  is  dissolved  by  the  outbreak  of 
war  making  a  partner  an  alien  enemy,  s.  42, 
dealing  with  the  rights  of  an  outgoing  part- 
ner after  dissolution,  makes  no  distinction 
whatever  between  dissolutions  brought  about 
by  the  operation  of  s.  34  and  other  dissolu- 
tions. In  each  case  the  partner  who  by  death 
or  ''otherwise"  (a  word  wide  enough  to  cover 
the  case  of  war)  ceases  to  be  a  partner,  or 
in  case  of  death  his  representative,  is  en- 
titled, in  the  cases  mentioned,  at  his  option 
to  a  share  of  the  profits  made  after  dissolu- 
tion, or  to  interest  at  the  rate  of  5  per  cent 
per  annum  on  the  amount  of  his  share  of  the 
partnership  assets.  Tliese,  if  this  construc- 
tion of  the  statute  be  its  true  construction 
as  I  think  it  is,  are  the  statutory  rights  of 
the  partner,  enemy  alien  though  he  be.  The 
statute  says  nothing  as  to  the  remedies  avail- 
able to  him  to  enforce  those  rights.  These 
mav  under  other  provisions  of  the  law  be  sus- 
pended  while  and  as  long  as  he  continues 
to  be  an  alien  enemy,  but  it  appears  to  me 
that  the  error  underlying  the  argument  pre- 
sented in  support  of  this  appeal,  and  indeed 


underlying  the  decision  of  Atkin,  J.  also,  is 
this,  that  the  temporary  suspension  of  the 
remedy  is  confounded  with  the  [254]  perma- 
nent loss  of  the  right.  The  rights  belonging 
to  a  partner  after  dissolution  were  before  the 
passing  of  the  statute  very  much  those  it 
now  secures  to  him.  In  Darby  v.  Darby 
(1856)  3  Drew.  (£ng.)  495,  503,  Kindersley, 
y.-C.  states  what  some  of  them  were  in  these 
terms:  "What  is  the  clear  principle  of  this 
Court  as  to  the  law  of  partnership?  It  is, 
that  on  the  dissolution  of  the  partnership 
all  the  property  belonging  to  the  partnership 
shall  be  sold,  and  the  proceeds  of  the  sale, 
after  discharging  all  the  partnership  debts 
and  liabilities,  shall  be  divided  among  the 
partners,  according  to  their  respective  shares 
in  the  capital.  That  is  the  general  rule; 
it  requires  no  special  stipulation;  it  is  in- 
herent in  the  very  contract  of  partnership. 
That  the  rule  applies  to  all  ordinary  part- 
nership property  is  beyond  all  question,  and 
no  one  partner  has'  a  right  to  insist  that 
any  particular  part  or  item  of  the  partnership 
property  shall  remain  unsold,  and  that  he 
shall  retain  his  own  share  of  it  in  specie." 
The  same  principal  is  clearly  laid  down  by 
Lord  Eldon  in  Crawshay  v.  Collins,  15  Ves. 
Jr.  (Eng.)  218,  and  by  Sir  William  Grant 
in  Feather stonhaugh  y.  Fenwick,  17  Ves.  Jr. 
(Eng.)   298. 

No  authority  was  cited  directly  supporting 
this  appeal  or  laying  down  the  principles 
contended  for  in  argument. 

The  case  of  Syers  v.  Syers  (1876)  1  App. 
Cas.  (Eng.)  174, 183,  was,  however,  apparent- 
^y  relied  upon  as  an  authority  indirectly  sup- 
porting the  decision  of  Atkin,  J.  In  that  case 
the  appellant,  who  was  lessee  of  the  Oxford 
Music-hall,  in  June,  1869,  being  in  debt  bor- 
rowed from  his  brother,  the  respondent,  a  sum 
of  250{.  and  at  the  same  time  signed  a  letter 
which  it  was  decided  created  a  partnership 
at  will  between  them  in  one-eighth  share  of 
the  profits  of  the  music-hall.  It  was  further 
decided  that  this  partnership  was  dissolved 
by  a  letter  written  by  the  appellant  in  Au- 
gust, 1872»  offering  to  pay  the  sum  of  2501. 
and  interest  thereon  (treating  it  as  a  loan) 
to  such  an  amount  as  should  on  the  calcula- 
tion of  one-eighth  of  the  profits  be  found  to 
be  due  to  the  respondent.  Lord  Cairns,  ex- 
ercising the  jurisdiction  of  the  Court  in  wind- 
ing up  a  partnership,  and  directing  and  con- 
trolling the  realization  ^of  the  assets,  and  the 
ascertainment  of  the  shares  of  the  partners, 
proposed  a  particular  form  of  decree  which 
was  adopted,  prefacing  his  proposal  with  the 
following  statement.  "My  [255]  Lords,  it  ia 
very  true,  as  was  said  at  the  Bar,  that  on 
dissolving  a  partnership  of  this  kind  the 
ordinary  course  would  be  for  the  Court  to  di* 
rect  a  sale  of  the  assets,  and,  if  necessary,  a 
sale  of  the  concern  as  a  going  concern,  and 
to   give   liberty   for   proposals   to   be   niad« 
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by  eitlier  party  to  purdiase  it  before  the 
judge  in  chambers.  My  Lords,  those  pro- 
▼isioBB  are  moulded  in  every  case  by  the 
Coart  to  meet  the  circumstances  of  the 
particular  case;  and  it  appears  to  me  that, 
looking  at  the  nature  of  this  business,  and 
lodcing  at  the  very  small  interest  which  was 
taken  in  it  by  the  respondent,  it  would  cer- 
tainly not  be  desirable  in  this  ease  to  have 
a  sale,  or  to  bring  these  premises  to  the  ham- 
mer for  the  purpose  of  ascertaining  what  sum 
ought  to  be  given  for  them.  It  is  a  case, 
therefore,  in  which,  if  a  decree  for  a  dissolu- 
tion had  been  made  in  the  first  instance,  I 
apprehend  that  the  Court  would  have  thought 
it  right  to  authorize  the  owner  of  seven- 
eights  of  the  concern  to  lay  proposals  for  a 
purchase  before  the  judge  in  i^ambers.  I  am 
about  to  submit  to  your  Lordships  a  pro- 
vision which  will,  I  think,  in  another  way, 
arrive  in  substance  at  the  same  end."  The 
House  had  already  held  that  a  partnership  in 
profits  was  a  partnership  in  the  assets  by 
which  the  profits  are  made.  The  earlier  part 
of  the  decree  declared,  as  the  order  of  Atkin, 
J.,  in  this  case  purports  to  declare,  the  rights 
of  the  parties  in  the  partnership  assets;  the 
second  part  of  the  decree  in  reference  to  which 
the  above  cited'  remarks  were  made  merely 
directed  how  the  partnership  should  be  wound 
up  and  the  assets  ascertained  and  distributed 
according  to  the  right  so  declared. 

Hie  declaration  of  the  rights  of  the  parties 
is  a  strictly  judicial  proceeding  to  be  made 
according  to  strict  legal  principles.  The  reali- 
zation of  the  assets  and  their  distribution  ac- 
cording to  the  rights  so  ascertained  and  de- 
clared is  a  proceeding  of  an  administrative 
character  in  which,  of  two  or  more  modes  of 
procedure,  all  legitimate,  that  one  may  be 
chosen  which  is  best  suited  to  the  special 
circumstances  of  the  case.  This  case  is  in  my 
view  no  authority  whatever  in  support  of  the 
appeal.  Two  American  cases  and  one  English 
(Du  Belloix  v.  Lord  Waterpark,  1  Dowl.  &  R. 
16,  16  E.  C.  L.  12),  were  cited  going  to  estab- 
lish that  where  the  relation  between  the  par- 
ties is  that  of  debtor  and  creditor  interest 
does  not  accrue  to  an  alien  enemy  while  he  is 
an  [256]  alien  enemy.  It  is  net  very  easy  to 
ascertain  what  precisely  was  the  principle 
upon  which  those  decisions  were  based.  As 
far  as  one  can  gather,  however,  it  appears  to 
me  to  be  this:  that  interest  is  in  the  nature 
of  damages  payable  by  the  debtor  by  reason 
of  his  withholding  his  debt,  his  default  in  not 
paying  his  debt,  and  since  during  war  he 
cannot  lawfully  pay  his  debt  to  an  alien 
enemy  without  committing  a  crime,  he  is  not 
in  any  default  in  omitting  to  pay  it,  and 
should  not  therefore  be  mulcted  in  damages 
for  not  doing  what  he  cannot  do  lawfully. 
Iliis  doctrine  has  been  extended  to  a  case 
where  the  debt  was  due  under  a  covenant  by 


a  mortgagor  to  pay  interest  on  the  mortgage 
money,  presumably  on  the  ground  that* 
though  the  covenant  was  in  form  absolute 
and  independent  of  the  payment  of  the  mort- 
gage debt,  it  was  impliedly  conditional  on  de- 
fault being  made  in  payment  of  that  debt. 
I  do  not  think  these  decisions  are  consistent 
with  the  principle  of  the  decision  in  Wolff  v. 
Oxholm,  6  M.  &  S.  (Eng.)  92,  106,  in  which, 
as  I  read  the  report,  interest  which  accrued 
due  during  the  war  with  Denmark  was  re- 
covered, and  besides  I  think'  they  have  not  any 
application  to  the  present  case.  This-  is  not  a 
case  of  mere  debtor  and  creditor.  It  is  a 
case,  to  use  Lord  Blackburn's  language,  be- 
tween a  principal  and  an  agent  who  has  got 
possession  of  his  principaFs  property  and 
traded  with  it  for  profit.  He  is  accountable 
for  the  profits  he  has  so  made,  and  under  the 
Partnership  Act  interest  on  the  principal's 
share  of  the  fund  employed  in  trade  is  at  his 
option,  and  only  at  his  option,  awarded  to 
him  in  lieu  of  his  share  of  those  profits.  If 
the  principal  has  a  right  to  the  one  he  has, 
on  his  election  to  take  it,  an  equal  right  to 
the  other.  The  principal  of  awarding  interest 
as  damages  for  withholding  a  debt  has  not 
any  application  to  such  a  state  of  things.  I 
concur  with  the  Court  of  Appeal  in  thinking 
that  the  Trading  with  the  Enemy  Amendment 
Act,  1914  (5  Qeo,  5,  c.  12),  proceeds  upon  the 
assumption  that  the  property  of  enemy  aliens 
should  not  be  forfeited  but  preserved  for  them 
until  the  end  of  the  war.  I  also  concur  with 
them  in  thinking  that  by  vesting  the  interest 
of  the  respondents  in  the  partnership  and 
assets  in  the  custodian  under  the  Trading 
with  the  Enemy  Amendment  Act,  1916  (5  &  6 
Geo.  5,  c.  105),  the  partnership  can  prac- 
tically be  wound  up. 

[257]  I  am  clearly  of  opinion  that  the  de- 
cision appealed  from  was  right  and  should 
be  upheld,  and  the  appeal  be  dismissed  with 
costs  here  and  below. 

IXNBD  Pabicoob. — ^My  Lords,  the  appellants 
are  an  English  limited  company  and  the  re- 
spondents are  a  German  company  carrying 
on  business  in  Dresden.  On  November  22, 
1906,  an  agreement  was  entered  into  between 
the  appellants  and  respondents  consisting 
partly  of  agency  and  partly  of  partnership. 
On  the  outbreak  of  war  on  August  4,  1014, 
the  partnership  ipso  facto  terminated.  There 
is  a  provision  in  the  agreement  that  on  its 
termination  after  the  lapse  of  the  period 
agreed  upon,  or  as  provided  in  clause  2 
thereof,  the  party  making  the  highest  offer 
should  receive  the  machinery  for  the  manufac- 
ture of  clamps  in  Manchester.  This  provi- 
sion has  no  application  in  the  conditions 
which  have  arisen.  < 

In  June,  1916,  the  appellants  issued  a  writ, 
and  on  February  8,  1916,  an  order  was  made. 
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that  the  partnership  constituted  by  the  said 
contract  was  dissolved  on  August  4,  1914,  and 
that  the  respondents  are  entitled  to  the  value 
of  their  share  in  the  said  partnership,  includ* 
ing  the  goodwill  (if  any),  as  of  the  date  of 
August  4,  1914,  that  clause  12  of  the  said 
contract  is  not  applicable,  and  that  the  re- 
spondents were  not  entitled  to  any  of  the 
profits  of  or  interest  in  the  capital  of  the 
partnership  since  August  4,  1914.  This  dec* 
laration  was  varied  in  the  Court  of  Appeal 
by  eliminating  "tlie  date  of  August  4,  1914," 
and  the  words  ''that  the  respondents  are  not 
entitled  to  any  of  the  profits  of  or  interest  in 
the  capital  of  the  partnership  since  August  4, 
1914."  It  is  against  this  order  that  the  ap- 
peal is  brought.  The  appellants  commenced 
their  action  under  the  statute  6  Geo.  5,  c.  36, 
intituled  "An  Act  to  facilitate  legal  proceed- 
ings against  Enemies  in  certain  cases." 

The  question  raised  in  the  appeal  is  as 
to  the  respective  rights  of  the  English  and 
enemy  partner  companies  where  the  partner- 
ship has  been  dissolved  by  the  outbreak  of 
war.  There  is  no  doubt  what  the  respective 
rights  would  have  been  if  the  partnership 
had  terminated  immediately  preceding  the 
outbreak  of  war.  In  this  event,  in  the  absence 
of  any  special  agreement  in  the  contract,  the 
[258]  property  belonging  to  the  partnership 
would  have  been  sold,  and  the  proceeds  of  the 
sale,  after  discharging  debts  and  liabilities, 
would  have  been  divided  among  the  partners 
according  to  their  respective  share  in  the 
capital.  By  s.  42  of  the  Partnership  Act  an 
outgoing  partner  is  entitled  to  a  share  of  the 
profits  after  a  dissolution,  or  to  interest, 
where  the  business  of  the  firm  is  carried  on 
with  its  capital  or  assets,  without  any  final 
settlement  of  accounts  as  between  the  firm 
and  the  outgoing  partner.  There  are  special 
difficulties  in  procedure  incident  to  the  rela- 
tionship between  English  and  enemy  partners 
on  the  outbreak  of  war,  but  it  would  be  con- 
trary to  well-established  principle  to  hold 
that  the  existence  o^  these  difficulties  would 
justify  a  declaration  giving  exceptional  rights 
to  the  English  partner,  which  in  effect  would 
authorize  him  to  confiscate  property  which 
is  not  his,  and  which  he  controls  in  a  fiduciary 
capacity.  The  right  of  confiscation  of  enemy 
property  on  land  in  favour  of  the  Crown  has 
long  been  disused,  but  it  is  a  startling  propo- 
sition that  the  right,  so  long  disused  by  the 
Crown,  can  be  claimed  for  the  benefit  of  a 
private  individual.  This  would  be  the  crea- 
tion of  a  privilege  in  favour  of  partners  who, 
before  the  outbreak  of  the  war,  had  been  in 
partnership  with  enemies  or  enemy  firms. 

It  was  argued  that  under  modern  conditions 
of  finance  some  advantage  might  accrue  to 
the  enemy  by  holding  his  property  in  sus- 
pension during  the  continuance  of  the  war, 
but  I  concur  in  the  opinion  expressed  by  Lord 


Parker  in  Daimler  Co.  v.  Continental  l^re, 
etc.  Co.  [1916]  2  A.  C.  (Eng.)  307,  347,  Ann. 
Cas.  1917C  170,  that  "Subject  to  any  legisla- 
tion to  the  contrary  or  anything  to  the  con- 
trary contained  in  the  treaty  of  peace  when 
peace  comes,  enemy  property  in  this  country 
will  be  restored  to  its  owners  after  the  war 
just  as  property  in  enemy  countries  belonging 
to  His  Majesty's  subjects  will  or  ought  to  be 
restored  to  them  after  the  war."  It  will  be 
for  the  Legislature  to  determine  the  ultimate 
destination  of  the  property  of  the  enemy  part- 
ner, and  in  the  meantime  the  suspension  of 
his  rights  is  no  foundation  for  the  claim  of 
the  English  partner  to  have  the  fiduciary  re- 
lationship terminated  for  his  sole  benefit. 

Two  Acts  of  emergency  legislation  have  been 
passed,  based  on  the  principle  that  enemy 
property  on  land  is  not  confiscated,  [259]  al- 
though the  right  to  enjoyment  is  suspended 
during  the  war.  The  Trading  with  the  Enemy 
Amendment  Act,  1914  <5  G«o.  5,  c  12),  makei 
provision  not  only  for  preventing  payment  ol 
money  to  enemies,  but  for  preserving  suck 
money  and  certain  other  property  belonging 
to  enemies,  so  that  arrangements  may  b«; 
made  at  the  conclusion  of  peace.  What  the»f 
arrangements  may  be  Parliament  will  deter* 
mine,  but  in  the  meantime  no  Court  can 
decree  the  confiscation  of  enemy  property  iv 
favour  of  an  English  partner.  The  Trading 
with  the  Enemy  Amendment  Act,  1916  (6  A 
6  Geo.  5,  c.  105),  enables  the  Board  of  TtadA 
to  vest  enemy  interests  in  the  partnership  and 
assets  in  a  custodian  with  full  powers  of  seU- 
ing,  managing,  or  otherwise  dealing  with  th»' 
property,  thus  providing  an  effectual  meani 
to  meet  the  difficulties  in  procedure  which 
had  arisen  on  the  dissolution  of  a  partnership 
with  an  enemy  partner.  In  the  course  of  the 
argument  two  American  cases  were  called 
to  the  attention  of  your  Lordships — ^Hoare 
V.  Allen,  2  Dall.  (Pa.)  102,  1  U.  S.  (L.  ed.) 
307,  and  Brown  v.  Hiatt,  15  Wall.  177,  21 
U.  S.  (L.  ed.)  128.  These  cases  have  not,  in 
my  opinion,  any  direct  bearing  in  this  appeal, 
and  I  should  require  further  research  and 
investigation  before  accepting  them  as  an 
authority  that  interest  is  not  payable  though 
there  is  a  stipulation  for  its  payment.  In 
such  a  case  it  is  difficult  to  see  any  difference 
in  principle  between  the  pa3rment  of  interest 
and  the  payment  of  a  capital  sum.  The  case 
of  Du  Belloix  v.  Lord  Waterpark,  1  Dowl.  & 
R.  16,  19,  16  E.  C.  L.  12,  illustrates  thia 
point.  This  was  an  action  on  a  promissory 
note  which  did  not  contain  a  stipulation  for 
payment  of  interest.  In  the  absence  of  such 
a  stipulation  the  judge  directed  the  jury  that 
interest  was  damage  for  the  detention  of  the 
debt,  and  that  the  question  whether  it  should 
be  allowed  was  peculiarly  for  their  considera- 
tion. The  jury  found  a  verdict  only  for  the 
principal  sum  named  in  the  note.    The  Court 
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held  that  the  jury  had  been  rightly  directed 
and  that  the  question  of  interest  was  entirely 
for  them.  In  the  course  of  his  judgment 
Abbott,  C.  J.,  said :  "But  there  is  another  ob- 
jection to  the  plaintiff's  recovering  interest  on 
the  debt,  for  during  the  greatest  part  of  that 
time  he  was  an  alien  enemy,  and  could  not 
have  recovered  even  the  principal  in  this 
country."  My  Lords,  in  my  opinion  this 
4ictiun  would  not  apply  either  to  a  case  in 
which  there  is  a  stipulation  [260]  for  inter- 
est, or  where  there  is  a  fiduciary  relationship 
between  the  parties  on  the  dissolution  of  a 
partnership. 

My  Lords,  in  my  opinion  the  appeal  fails. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 


KOTE. 

In  the  reported  case  it  appeared  that  after 
a  partnership  between  two  persons  of  different 
nationality  had  been  dissolved  by  the  out- 
break of  war  between  their  respective  coun- 
tries, the  partner  who  was  a  citizen  of  the 
country  where  the  business  was  located  con- 
tinued the  business.  It  is  held  that  the  alien 
partner  was  entitled  to  such  a  share  of  the 
profits  derived  from  the  continuation  as 
represented  his  interest  in  the  firm  property, 
though  he  was  not  entitled  to  enforce  payment 
thereof  until  after  the  close  of  the  war.  The 
decision  proceeds  on  the  theory  that  the  effect 
of  the  war  is  merely  to  suspend  the  rights  and 
remedies  of  alien  enemies  and  not  to  forfeit 
their  property  as  the  forfeiture  of  enemy 
property  is  the  prerogative  of  the  sovereign. 
The  subject  of  alien  enemies  is  discussed  in 
the  notes  to  Daimler  Co.  v.  Continental  Tyre, 
etc.  Go.  Ann.  Cas.  1917C  170;  and  U.  8.  v. 
Meyer,  Ann.  Cas.  1918C  704.  The  decision 
of  the  Court  of  Appeal  affirmed  in  the  re- 
ported case  is  cited  in  the  note  last  cited 
at  pages  714  and  716. 
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England — House  of  Lords — January  26,  1918. 
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War  —  Effeot  on  Contracts  —  ProTlsion 
in  Contract  for  Snspenaion. 

A  provision  in  a  contract  for  the  sale  of 
^ods,  the  deliveries  to  cover  a  period  of 
years,  that  in  the  event  of  war  between  the 
nations  of  the  respective  purties  delivery 
under  the  contract  shall  be  suspended  and 
resumed  at  the  end  of  the  war  is  void  as 
against  public  policy  and  on  the  outbreak  of 
war  the  contract  is  nullified. 

[See  note  at  end  of  this  case.] 

[261]  Appeals  from  three  orders  of  the 
Court  of  Appeal  affirming  judgments  of  San- 
key,  J. 

The  several  appellants  were  German  com- 
panies carrying  on  business  in  Germany. 

The  respondent  company  was  incorporated 
in  England  and  owned  large  mines  of  cupre- 
ous sulphur  ore  in  Spain. 

These  appeals  related  to  contracts  entered 
into  before  the  war  for  the  supply  by  thtf 
respondents  of  cupreous  sulphur  ore  to  the 
several  appellants,  and  the  question  for  de- 
termination was  whether  such  contracts  had 
been  entirely  abrogated  and  avoided  or  wheth- 
er they  were  merely  suspended  during  the 
period  of  the  war. 

The  facts  are  fully  stated  by  Lord  Dune- 
din  in  his  judgments  in  the  first  and  second 
cases.  The  third  case  was  admittedly  cov- 
ered by  the  second  and  was  not  argued. 

[262]  The  following  short  summary  of  the 
facts  may  be  useful  to  render  the  arguments 
intelligible. 

In  the  first  case,  by  an  agreement  of  Jan- 
uary 27,  1910,  the  respondents  agreed  to  sell 
to  the  appellants  1,280,000  tons,  16  per  cent 
more  or  less  in  buyers'  option,  of  cupreous 


584 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


sulphur  ore  to  be  shipped  from  Huelva  in 
Spain  between  February  1,  1911,  and  Nov- 
ember 30y  1914,  and  to  be  delivered  ex  ship 
in  Botterdam,  Hamburg,  Stettin,  and/or 
other  European  Continental  ports,  except 
ports  in  Great  Britain,  France,  Belgium,  and 
Spain  and  Portugal;  and  by  subsequent 
agreements  the  quantity  of  ore  was  increased 
by  105,000  and  50,000  tons.  At  the  outbreak 
of  the  war  on  August  4,  1914,  a  subtantial 
part  of  this  ore  still  remained  to  be  delivered. 

By  a  further  agreement  of  October  9,  1913, 
the  respondents  agreed  to  sell  to  the  appel- 
lants 2,200,000  tons,  15  per  cent  more  or 
less  in  buyers'  option,  of  cupreous  sulphur 
ore  to  be  shipped  from  Huelva  between  Feb- 
ruary 1,  1915,  and  November  30,  1919,  on 
the  same  terms  as  before. 

Each  of  these  contracts  contained  a  sus- 
pensory clause,  which  provided  that  if  owing 
to  strikes,  war,  or  any  other  cause  over  which 
the  sellers  had  no  control,  they  should  be 
prevented  from  shipping  or  delivering  the 
ore,  the  obligation  to  ship  and/or  deliver 
should  be  suspended  during  the  continuance 
of  the  impediment  and  for  a  reasonable  time 
afterwards,  and  the  clause  contained  a  corre- 
sponding provision  in  favour  of  the  buyers 
suspending  their  obligation  to  receive  in  the 
event  of  their  being  prevented  from  doing 
so  by  the  like  causes. 

In  the  second  case  the  respondents  by  two 
agreements  dated  January  19,  1910,  and  Jan- 
uary 28,  1913,  agreed  by  their  agents,  the 
Metallgesellschaft,  to  sell  to  the  appellants 
in  all  some  80,000  or  90,000  tons  of  ore,  rep- 
resenting the  requirements  of  the  appellants' 
works  at  Schlebusch  during  the  years  1912 
to  1918,  to  be  delivered  in  Rotterdam.  These 
contracts  were  made  in  Germany  and  were 
in  the  German  language. 

Each  of  the  contracts  contained  a  suspen- 
sory clause  which  provided  that  in  all  cases 
of  force  majeure  (which  included,  among 
other  things,  war)  preventing  the  respond- 
ents from  loading  or  shipping  or  delivering 
-the  ore,  then  for  the  duration  of  the  effects 
[263]  of  such  impediment  the  carrying  out 
of  the  obligations  undertaken  by  them  should 
be  suspended,  as  also  the  obligation  of  the 
appellants  to  take  delivery  so  long  as  they 
were  prevented  by  causes  of  force  majeure 
from  receiving  the  ore. 

The  German  agreements  differed  from  the 
English  contracts  in  matters  of  detail,  but 
for  the  purposes  of  the  question  at  issue 
(in  the  view  taken  by  the  House  of  Lords) 
the  only  substantial  difference  between  the 
second  case  and  the  first  consisted  in  the 
fact  that  the  agreements  in  the  second  case 
were  in  German  form. 

On  August  4,  1916,  the  respondents,  pur- 
suant to  orders  of  Bray,  J.,  commenced  ac- 
tions under  the  Legal  Proceedings  against 
Enemies  Act,  1915,  against  the  several  ap- 


pellants claiming  declarations  that  the  coH' 
tracts  were  abrogated'  and  avoided  by  the 
existence  of  a  state  of  war  between  Great 
Britain  and  Germany  on  August  4,  1914,  and 
that  the  respondents  were  thereby  released 
from  any  obligation  to  perform  them,  with- 
out prejudice,  however,  to  liabilities  then  al- 
ready incurred. 

Sankey,  J.,  held,  on  the  authority  of  Zinc 
Corporation  v.  Hirsch  [1916]  1  K.  B.  641, 
that  the  contracts  had  become  illegal  and 
were  dissolved  and  made  the  declarationa 
asked  for,  and  his  decision  was  affirmed  by 
the  Court  of  Appeal  (Pickford  and  Scrutton^ 
L.  JJ.  and  Neville,  J.). 

€ofnp8ton,  K.  0,  and  August  Cohn  for  ap- 
pellants. 

Alexaoider  Grant,  K.  O,  and  Micklethwait 
for  respondents. 

William  A,  Grwnvp  d  Son,  solicitors  for  ap* 
pellants. 

Slaughter  d  May,  solicitors  for  respond- 
ents. 

[267]  IxHtt)  DuKEDiw.— My  lords,  the  re- 
spondents, whom  I  shall  hereafter  call  the 
plaintiffs,  taking  advantage  of  the  provisiona 
of  the  Legal  Proceedings  against  Enemiea 
Act,  1915,  have  raised  this  action  to  obtain 
a  declaration  as  against  the  appellants, 
whom  I  shall  hereafter  call  the  defendants, 
that  by  the  existence  of  a  state  of  war  be- 
tween Great  Britain  and  Germany  on  Aug- 
ust 4,  1914,  two  contracts  of  dates  January 
27,  1910,  and  October  9,  1913,  with  indorse- 
ments on  the  first  mentioned  of  March  15, 
and  October  8,  1912,  were  abrogated  and 
avoided;  rfnd  that  they  were  relieved  from 
any  duties  or  obligations  under  the  contracts, 
without  prejudice  to  liabilities  already  in- 
curred at  the  aforesaid  date  of  August  4, 
1914. 

The  plaintiffs  are  an  English  company 
owning  extensive  mines  of  cupreous  ore  sit- 
uate in  Spain.  The  defendants  are  a  Ger- 
man firm  who  deal  in  such  ore  and  resell 
to  various  customers  in  Germany.  Both  con- 
tracts were  for  a  very  large  quantity  of  ore. 
The  first  was  for  1,200,000  tons,  15  per  cent 
more  or  less  in  buyers'  option,  a  quantity 
which  by  two  indorsements  was  increased  ta 
1,592,750  tons.  The  ore  was  to  be  delivered 
in  approximately  equal  quantities  between 
February  1  and  November  30  in  the  years 
1911  to  1914.  It  was  to  be  shipped  from 
Huelva  in  Spain,  and  delivered  ex  ship  at 
Rotterdam,  Hamburg,  Stettin,  and/or  other 
European  Continental  ports  except  ports  in 
Great  Britain,  France,  Belgium,  Spain  and 
Portugal.  There  were  minute  arrangements 
as  to  quality  and  price,  and  various  other 
clauses,  to  some  of  which  I  shall  presently 
advert.  The  second  contract  was  for  2.200,- 
000  tons,  16  per  cent  more  or  less  in  buyers' 
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option,  to  be  delivered  in  equal  portions  from 
February  1,  1915,  up  to  November  30,  1919, 
at  same  porta  as  in  the  first  contract.  When 
^ar  broke  out  between  Great  Britain  and 
Oermany  on  August  4,'  1914,  all  deliveries 
had  been  made  under  the  first  contract  ex- 
cept about  200,000  to  300,000  tons.  Obvious- 
ly no  deliveries  had  begun  under  the  second 
contract.  No  deliveries  have  been  made 
since  the  war  begun.  Sankey,  J.,  gave  the 
plaintiffs  the  declaration  they  asked,  and  his 
judgment  was  affirmed  by  the  Court  of  Ap- 
peal. Against  these  orders,  the  present  ap- 
peal is  brought. 

My  lords,  the  proposition  of  law  on  which 
the  judgment  of  the  Courts  is  based  is  that 
a  state  of  war  between  this  kingdom  and 
another  country  abrogates  and  puts  an  end 
to  all  executory  contracts  [268]  which  for 
their  further  performance  require,  as  it  is 
often  phrased,  '  commercial  intercourse  be- 
tween the  one  contracting  party,  subject  of 
the  King,  and  the  other  contracting  party, 
an  alien  enemy,  or  any  one  voluntarily  re- 
siding in  the  enemy  country.  I  use  the 
expression  "often  phrased  commercial  inter- 
course" because  I  think  the  word  "inter- 
coarse"  is  sufficient  without  the  epithet  "com- 
mercial." As  to  this  I  agree  with  the 
judgment  of  the  Court  of  Appeal  in  the  case  of 
Robson  v.  Premier  Oil,  etc.  Line  Co.  [1915] 
2  Ch.  (Eng.)  124,  136,  where  Pickford,  L.  J., 
delivering  the  judgment  of  the  Court,  Lord 
Cozens-Hardy,  M.  R.,  himself  and  Warring- 
ton, L.  J.,  said:  "The  prohibition  of  inter- 
course with  alien  enemies  rests  upon  public 
policy,  and  we  can  see  no  ground  either  on 
principle  or  authority  for  holding  that  a 
transaction  between  an  alien  enemy  and  a 
British  subject  which  might  result  in  detri- 
ment to  this  country  or  advantage  to  the 
enemy  is  permissible  because  it  cannot  be 
brought  within  the  definition  of  a  commer- 
cial transaction." 

That  so  expressed  it  is  an  incontrovertible 
proposition  admits,  1  think,  upon  the  author- 
ities, of  no  doubt.  There  are. many  cases, 
but  what  may  be  termed  the  landmarks  of 
the  law  on  the  subject  will  be  found  in  the 
judgment  of  Lord  Stowell,  in  Admiralty,  in 
the  case  of  The  Hoop,  1  C.  Rob.  (Eng.)  196, 
in  the  year  1799;  in  Lord  Alvahley's  judg- 
ment in  1802  in  Furtado  v.  Rogers,  3  B.  & 
P.  (Eng.)  191;  and  still  more  explicitly  in 
the  judgment  of  the  Queen's  Bench  in  1857 
in  Esposito  v.  Bowden,  7  El.  &  Bl.  763,  00 
^.  C.  L.  762,  where  the  members  of  the  Court 
were  Jervis,  C.  J.,  Pollock,  C.  B.,  Alderson, 
B.,  and  Cresswell,  Crowder  and  Willes,  JJ. 
In  recent  decisions  the  proposition  has  been 
recognized  in  many  cases.  I  would  refer  es- 
pecially to  the  very  learned  and  careful  in- 
quiry into  the  subject  generally  by  Lord 
Reading,  C.  J.  in  the  case  of  Porter  v.  Freu- 
denberg   [1915]    1   K.   B.    (Eng.)    857,   866, 
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A.  O.  960, 
Ann.  Cas.  1917C  235.  And  in  your  Lorl- 
ship's  House  the  proposition  was  at  the  root 
of  the  judgment  in  the  case  of  British,  etc. 
Marine  Ins.  Co.  v.  Sanday  [1916]  1  A.  C. 
(Eng.)  650,  Ann.  Cas.  1916D  876,  and  was 
directly  applied  in  the  case  decided  this  morn- 
ing, where  the  partnership  was  held  dissolved 
by  the  war  (Stevenson  v.  Aktiengesellschaft 
fllr  Cartonnagen-Industrie  [1918]  2  A.  C. 
(Eng.)  239). 

[269]  The  defendants'  counsel  made  an  at- 
tack, not  perhaps  on  the  authority  of  Espos- 
ito V.  Bowden  7  El.  &  Bl.  763,  90  E.  C.  L. 
762,  but  rather  on  its  application  to  any 
contract  but  a  contract  of  affreightment  on 
a  voyage  policy;  and  it  was  urged  that  to 
treat  the  case  as  of  general  application  to 
executory  contracts  which  had  such  a  nat- 
ural life  as  might  outlive  the  war  was  to 
run  counter  to  a-  dictum  of  Lord  Halsbury 
in  Janson  v.  Driefontein  Consol.  Mines 
[1902]  A.  C.  (Eng.)  484,  493.  Now  Espos- 
ito V.  Bowden,  7  El.  &  Bl.  763,  90  E.  C.  L. 
762,  has  been  cited  by  learned  judges  in  many 
cases,  and  no  doubt  has  ever  been  cast 
on  its  authority.  Nor  has  it  ever  been  tak- 
en as  dealing  with  any  particular  contract, 
but  it  has  been  held  as  dealing  with 
contracts  in  general.  So  far  as  Jansen's 
Case  is  concerned,  the  only  matter  there 
decided  was  that  there  must  be  an  actual 
state  of  war  to  determine  a  contract:  a 
mere  imminence  of  war  is  not  enough.  It 
is  true  that  Lord  Halsbury's  dictum,  if  ap- 
plied as  an  universal  proposition,  would  be 
counter  to  the  doctrine  of  Esposito  v.  Bow- 
den, 7  El.  &  Bl.  763,  90  E.  C.  L.  762.  But 
I  am  satisfied  not  only  that  the  dictum  was 
obiter  and  not  binding,  but  that  Lord  Hals- 
bury  was  not  dealing  with  or  thinking  of 
executory  contracts,  but  of  contracts  under 
which  rights  had  already  accrued.  There  is 
indeed  no  such  general  proposition  as  that 
a  state  of  war  avoids  all  contracts  between 
subjects  and  enemies.  Accrued  rights  are  not 
affected  though  the  right  of  suing  in  respect 
thereof  is  suspended.  Further,  there  are  cer- 
tain contracts,  particularly  those  which  are 
really  the  concomitants  of  rights  of  proper- 
ty, which  even  so  far  as  executory  are  not 
abrogated.  Such  as,  for  instance,  the  con- 
tract between  landlord  and  tenant,  of  which 
an  example  may  be  found  in  the  recent  case 
of  Halsey  v.  Lowenfeld  [1916]  2  K.  B.  (Eng.)^ 
707,  L.R.A.1917C  644.  In  other  words,  the 
executory  contract  which  is  abrogated  must 
either  involve  intercourse,  or  its  continued 
existence  must  be  in  some  other  way  against 
public  policy  as  that  has  been  laid  down 
in  decided  cases.  I  shall  revert  to  the  cases, 
but  in  the  meantime  I  rest  with  the  proposi- 
tion I  have  stated  above. 

Now  taking  the  legal  proposition  alone, 
and  supposing  that  the  contracts  in  question 
had  contained  no  other  clauses  than  those 
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which  I  have  set  forth  as  to  dates  of  deliv- 
ery, it  would  at  once  follow  that  the  first 
contract,  so  far  as  unimplemented,  is  avoid- 
ed; for  the  dates  of  delivery  under  it, 
so  far  as  not  performed,  extended  from 
[270]  August,  1014,  to  February,  1916,  dur- 
ing which  time  a  state  of  war  has  prevailed. 
It  is  also  obvious  that  all  dates  of  delivery 
under  the  second  contract  from  February  1, 
1915,  up  to  the  present  time  have  been  ren- 
dered illegal  by  the  war.  The  only  matter 
left  would  be  this.  The  defendants*  counsel 
argued  that  as  it  was  possible  that  the  war 
would  end  before  November  30,  1919,  there 
might  still  be  a  duty  to  deliver  such  instal- 
ments as  are  appropriate  to  the  remanent 
period  from  the  end  of  the  war  to  November, 
1919.  But  that  would  be  to  turn  a  contract 
for  two  million  tons  into  a  contract  for  far 
less.  To  meet  this  the  defendants  said  that 
each  monthly  shipment  was  essentially  a 
separate  contract.  The  answer  is  to  be  found 
in  what  was  said  by  Lord  Selborne  in  the 
case  of  Mersey  Steel,  etc.  Co.  v.  Naylor 
(1884)  9  App.  Gas.  (Eng.)  434,  439.  That 
was  the  case  of  a  contract  for  5000  steel 
blooms  with  delivery  1000  tons  monthly  com- 
mencing on  January  next.  His  Lordship 
said  the  subsidiary  terms  as  to  time  of  de- 
livery and  a<9  to  payment  did  not  split  up 
the  contract  into  as  many  contracts  as  there 
should  be  deliveries,  but  there  was  one  con- 
tract for  purchase  of  that  quantity  of  iron. 

The  real  defense  to  the  action  is  to  be 
found  in  a  clause  which  I  have  not  yet  men- 
tioned. There  is  a  clause  in  practically  iden- 
tical terms  in  both  contracts.  I  will  there- 
fore take  that  in  the  later  contract.  It  is 
clause  1^,  which  is  in  the  following  terms: 
"15.  If  owing  to  strikes,  war,  or  any  other 
cause  over  which  the  sellers  have  no  control, 
they  should  be  prevented  from  shipping  the 
ore  from  Huelva,  or  delivering  same  to  the 
buyers,  the  obligation  to  ship  and/or  deliver 
shall  be  suspended  during  the  continuance 
of  such  impediment,  and  for  a  reasonable 
time  afterwards,  to  allow  the  sellers  time  to 
resume  shipments,  and/or  deliveries^  and  if 
one  or  more  works  of  buyers*  clients  should 
be  destroyed  or  materially  damaged  by  fire, 
or  should  war  or  any  cause,  over  which  the 
buyers,  or  their  clients,  have  no  control,  pre- 
vent their  receiving  such  ore,  the  obligation 
to  receive  under  this  contract  shall  be  re- 
duced in  proportion,  or  suspended  during  the 
continuance  of  such  impediment  and  for  a 
reasonable  time  afterwards,  to  allow  the  buy- 
ers time  to  recommence  receipts." 

The  defendants  argue  that  the  effect  of  this 
clause  is  to  remove  from  the  contract  all  nec- 
essity for  the  forbidden  thing  (intercourse 
[271]  during  the  war),  and  that  the  ratio 
decidendi  cf  Esposito  v.  Bowden,  7  £1.  &  Bl. 
733,  90  E.  C.  L.  702,  is  therefore  gone,  and 


that  tHere  is  no  reason  why  the  contract  to 
deliver  after  the  war  should  not  be  good. 

The  learned  judges  of  the  Courts  below 
have  treated  this  clause  by  the  method  of 
what  may  be  termed  confession  and  avoid- 
ance. The  clause  only  purports  to  suspend 
deliveries — ^nothing  else.  But,  say  they, 
there  were  other  duties  under  the  contract 
besides  deliveries.  These  duties  still  remain 
and  entail  intercourse,  so  that  again  the  case 
is  brought  within  the  principle  of  Esposito 
V.  Bowden,  7  El.  &  Bl.  763,  90  E.  C.  L.  762. 
In  particular  they  cite  clauses  12,  18,  and 
19,  and  they  say  that  the  case  in  respect 
of  these  clauses  falls  directly  within  the  de- 
cision of  the  Court  of  Appeal  which  binds 
them,  in  the  case  of  Zinc  Corp.  v.  Hirsdi 
[1916]  1  K.  B.  (Eng.)  541,  L.R^.1917C  650. 
To  which  the  defendants  before  your  Lord- 
ships' House  reply  that  the  clauses  are  not 
analogous,  and,  further,  that  the  Zinc  Corp. 
Case  [1916]  1  K.  B.  (Eng.)  541,  L.R.A.1917C 
650,  was  ill  decided. 

My  lords,  I  do  not  think  it  can  be  gain- 
said that,  Esposito  v.  Bowden,  7  £1.  &  Bl. 
763,  90  E.  C.  L.  762,  being,  as  I  have  have 
already  said,  good  law,  then,  if  there  are 
duties  which  remain  unaffected  by  the  sus- 
pensory clause,  and  these  duties  involve  in- 
tercourse, the  contract  must  be  avoided.  In 
so  far  as  the  Zinc  Corp.  Case  [1916]  1  K. 
B.  (Eng.)  541,  L.R.A.1917C  650,  laid  down 
this  proposition  it  was,  in  my  opinion,  right; 
and  it  is  useless  to  examine  t^e  clauses  in 
that  case.  It  is  necessary,  however,  to  ex- 
amine what  the  duties  are  tmder  this  con- 
tract. In  order  to  make  clause  12  intelli- 
gible it  is  necessary  first  to  quote  clause  2, 
which  is  in  these  terikis:  "2.  One-fifth  of  the 
above  2,200,000  tons,  viz.,  440,000  tons,  15 
per  cent  more  or  less,  is  to  be  shipped  in 
each  year,  during  the  period  between  Ist 
February  and  30th  November,  and  spread  as 
nearly  as  sellers  can  arrange  uniformly  over 
this  period.  The  sizes  of  cargoes  for  Rot- 
terdam, Hamburg  and  Stettin  shall  be  in 
sellers'  discretion,  but  for  other  ports  sel- 
lers shall  arrange  as  far  as  possible  for  such 
reasonably-sized  cargoes,  but  not  exceeding 
3,000  tons,  as  buyers  desire.  About  one-half 
of  the  ore  is  to  be  lumps  and  about  one-half 
is  to  be  fines,  viz.,  ore  which  has  passed 
through  a  half-inch  square  mesh  screen." 
Clause  12,  so  far  as  material,  is  as  follows: 
"The  buyers  are  to  declare  in  writing  not 
later  than  1st  January  of  each  year  the  total 
quantity  of- fines  and  lumps  separately  which 
[272]  they  desire  delivered  during  that  year 
and  what  quantity  of  each  size  is  to  be  de- 
livered at  each  port." 

The  defendants  contend  that  there  is  here 
no  duty,  but  a  mere  option  on  their  part. 
If  they  do  not  declare,  all  that  ensues  is  that 
the  ore  falls  to  be  divided  equally  between 
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fines  and  lumps.  I  do^  not  agree  with  the 
defendants'  view.  It  is  not  alone  the  pro- 
portion as  between  fines  and  lumps  but  the 
total  quantity  that  has  to  be  determined, 
i.  e.,  the  decision  as  to  the  15  per  cent  more 
or  less.  Moreover,  evidence  has  been  led, 
which  there  is  no  reason  to  disbelieve,  by 
which  it  is  shown  that  from  the  sellers'  point 
of  view  it  is  necessary  to  have  these  two 
matters  fixed  in  order  to  settle  the  pro- 
gramme for  working  the  mine  during  the 
ensuing  year.  And  this  yearly  duty  seems 
to  me  quite  independent  of  delivery.  I  am 
therefore  prepared  to  agree  with  the  Court 
of  Appeal  on  this  ground  of  judgment.  As 
regards  clauses  18  and  19,  I  confess  I  am 
doubtful.  Clause  18  is  an  arbitration  clause. 
Now,  that  I  agree  with  the  learned  judge 
who  says  that  arbitration  cannot  be  con- 
ducted without  intercourse,  it  seems  to  me 
that  arbitration  is  not  a  necessary,  nor  in- 
deed a  usual,  part  of  the  performance  at  a 
time  when  ex  hypothesi  all  deliveries  under 
the  contract  are  suspended.  There  is  nothing 
for  the  time  being  to  arbitrate  about.  So 
also  as  regards  clause  19.  This  is  a  very 
special  matter,  providing,  in  the  event  of 
a  Mr.  Julius  Ertel  ceasing  to  be  a  member 
of  the  firm  of  Ertel  Bieber  &  Co.,  that  his 
place  in  the  active  administration  should  be 
fiUed  in  a  certain  way.  But  Mr.  Julius  Er- 
tel has  not,  so  far  as  known,  ceased  to  be 
a  member  of  the  firm,  and  active  administra- 
tion on  the  afore-mentioned  hypothesis  of 
suspended  deliveries  is  at  a  standstill. 

My  Lords,  while  the  construction  which 
I  put  on  clause  12  affords,  as  I  have  said, 
sufficient  ground  to  enable  me  to  say  that 
the  judgment  of  the  Court  of  Appeal  should 
be  affirmed,  it  is,  I  think,  desirable  that  our 
judgment  should  be  also  based  on  rather 
broader  grounds.  It  is  the  more  necessary 
to  express  an  opinion  on  this  point,  because, 
as  I  shall  hereafter  have  to  say,  I  think 
the  argument  on  clause  12  fails  to  be  ap- 
plicable in  the  two  other  cases  which  your 
Lordships  will  presently  consider. 

My  Lords,  I  confess  I  cannot  read  clause 
15  without  coming  to  the  conclusion  that, 
although  war  is  mentioned  eo  nomine  in  that 
clause,  it  is  not  war  between  Great 
Britain  and  Germany,  with  the  legal 
[273]  consequences  thereon  ensuing,  that  is 
envisaged,  but  war  between  other  Powers,  of 
whom  Great  Britain  or  Germany  may  be  one, 
and  which  acts  as  a  practical  impediment 
via  fact!  in  stopping  the  possibility  of  de- 
livery. But  it  is  not  necessary,  in  my  view, 
to  decide  this  question,  for  the  simple  reason 
that  the  respondents  seem  to  me  to  be  in- 
volved in  a  delemma.  Either  the  war  which 
is  to  suspend  delivery  does  not  include  a  war 
between  Great  Britain  and  Germany,  in 
which  case  the  clause  does  not  apply,  or  if 
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it  does  mean  such  a  war,  with  the  legal 
consequences  following  thereon,  then,  in  my 
view,  the  clause  is  void  as  against  public 
policy.  I  apprehend  that  in  saying  this 
I  am  not  inventing  a  new  head  of  public 
policy.  I  respectfully  subscribe  to  the  re- 
marks made  on  this  subject  by  the  Earl  of 
Halsbury  in  Janson  v.  Driefontein  Consol. 
Mines  [1902]  A.  C.  (Eng.)  484,  491.  I  take 
my  view  of  what  is  against  public  policy 
from  what  has  been  said  in  a  series  of  cases 
which  have  certainly  become  of  law  of  Eng- 
land. 

Let  me  revert  to  the  leading  cases  which  I 
have  already  cited.  The  case  of  The  Hoop,  1 
C.  Rob.  (Eng.)  196,  was  a  case  where  the  goods 
from  an  enemy  country,  which  had  been  con- 
signed to  British  subjects  and  under  contract 
became  his  property,  were  confiscated  by  cap- 
ture by  a  British  ship.  The  contract  with 
the  enemy  subject  by  ^thich  the  property  in 
the  goods  passed  was  made  pendente  bello. 
The  ground  of  judgment  was  that  all  trad- 
ing with  the  enemy  is  unlawful  at  common 
law  as  against  public  policy.  Why?  Not  be- 
cause of  the  terms  of  the  particular  contract, 
but  because  contract  in  general  might  enhance 
the  resources  of  the  enemy  or  cripple  those 
of  the  subjects  of  the  King. 

The  case  of  Furtado  v.  Rogers,  3  B.  &  P. 
(Eng.)  191,  198,  199,  advanced  the  applica- 
tion of  the  rule  a  step  further.  Here  the 
contract,  which  was  one  of  insurance  to  in- 
demnify for  losses  by  war,  was  entered  into 
when  the  countries  were  at  peace.  It  was 
held  that  to  allow  such  a  contract,  if  war 
meant  war  between  the  insurer's  country  and 
this  country,  was  unlawful.  The  groimd  on 
which  this  is  put  is  very  important.  "We 
are  all  of  opinion,"  said  Lord  Alvanley,  "that 
on  the  principles  of  the  English  law  it  is 
not  competent  to  any  subject  to  enter  into  a 
contract  to  do  any  thing  which  may  be  det- 
rimental to  the  interests  [274]  of  his  own 
country;  and  that  such  a  contract  is  as  much 
prohibited  as  if  it  had  been  expressly  forbid- 
den by  Act  of  Parliament.  It  is  admitted 
that  if  a  man  contract  to  do  a  thing  which 
is  afterwards  prohibited  by  Act  of  Parlia- 
ment, he  is  not  bound  by  his  contract.  This 
was  expressly  laid  down  in  Brewster  v.  Kit- 
chell  [1697]  1  Salk.  (Eng.)  198.  And  on 
the  same  principle,  where  hostilities  com- 
mence between  the  country  of  the  underwrit- 
er and  the  assured,  the  former  is  forbidden 
to  fulfil  his  contract."  He  then  cites  a  pas- 
sage from  Bynkershoek's  Quaestiones  Juris 
Publici:  "Hostium  pericula  in  se  suscipere 
quid  est  aliud  quam  eorum  commercia  mari- 
tima  promovere,"  and  another  from  Valin, 
who,  speaking  of  the  conduct  of  the  English 
during  the  war  of  1756,  who  at  that  time 
permitted  these  insurances,  said:  "The  con- 
sequence was,  that  one  part  of  that  nation 
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restored  to  us  by  the  effect  of  insurance, 
what  the  ol^er  took  from  us  by  the  rightQ 
of  war."  And  then  he  goes  on  to  deal  with 
another  argument  in  a  way  which  seems  to 
apply  directly  to  some  of  the  arguments  in 
used  in  this  case.  "But  it  is  said  that  the 
action  is  suspended,  and  that  the  indemni- 
ty comes  so  late  that  it  does  not  strengthen 
the  resources  of  the  enemy  during  the  war. 
The  enemy  however  is  very  little  injured  by 
captures  for  which  he  is  sure  at  some  period 
or  other  to  be  repaid  by  the  underwriter." 

Then  came  Esposito  v.  Bowden,  7  El.  &  Bl. 
763.  90  E.  C.  L.  762,  which  applied  the  doc- 
trine to  a  contract  executory  and  as  yet  un- 
fulfilled. 

From  these  cases  I  draw  the  conclusion 
that  upon  the  ground  of  public  policy  the 
continued  existence  of  contractual  relation 
between  subjects  and  alien  enemies  or  per- 
sons voluntarily  residing  in  the  enemy  coun- 
try which  (1)  gives  opportunities  for  the 
conveyance  of  information  which  may  hurt 
the  conduct  of  the  war,  or  (2)  may  tend  to 
increase  the  resources  of  the  enemy  or  cripple 
the  resources  of  the  King's  subjects,  is  ob- 
noxious and  prohibited  by  our  law.  I  do 
not  quote  the  recent  dicta  of  learned  judges 
in  the  cases  already  cited  of  Porter  [1915] 
1  K.  B.  (Eng.)  857,  Ann.  Cas.  1917C  215, 
Robson  [1915]  2  Ch.  (Eng.)  124,  Ann.  Cas. 
1917C  227,  and  Zinc  Corp.  [1916]  1  K.  B. 
(Eng.)  641,  L.R.A.1917C  650,  because,  al- 
though they  are  to  the  same  effect  and  I 
agree  with  them,  the  recent  cases  are  in  one 
sense  submitted  in  this  case  to  the  review 
of  your  Lordships'  House. 

[275]  Let  me  now  apply  this  rule  to  clause 
15  on  the  hypothesis  that  -  it  does  suspend 
delivery  during  the  war.  But  for  it  the 
contract  would  immediately  end,  by  it  the 
contract  is  kept  alive,  and  that  not  for  the 
purpose  of  making  good  rights  already  ac- 
crued,  but  for  the  purpose  of  securing  rights 
in  the  future  by  the  maintenance  of  the 
commercial  relation  in  the  present.  It  ham- 
pers the  trade  of  the  British  subject,  and 
through  him  the  resources  of  the  kingdom. 
For  he  cannot,  in  view  of  the  certain- 
ly impending  liability  to  deliver  (for  the 
war  cannot  last  forever),  have  a  free  hand 
as  he  otherwise  would.  He  must  either 
keep  a  certain  large  stock  undisposed  of, 
and  thus  unavailable  for  the  needs  of  the 
kingdom,  or,  if  he  sells  the  whole  of 
the  present  stock,  he  cannot  sell  forward, 
as  he  would  be  able  to  do  if  he  had  not  the 
large  demand  under  the  contract  impending. 
It  increases  the  resources  of  the  enemy,  for 
if  the  enemy  knows  tliat  he  is  contractually 
sure  of  getting  the  supply  as  soon  as  war 
is  over,  that  not  only  allows  him  to  denude 
himself  of  present  stock,  but  it  represents  a 
present  value  which  may  be  realized  by 
means  of  assignation  to  neutral   countries. 


For  these  reasons  I  oome  to  the  coiiclu8ioi& 
that  clause  15  is  void  as  against  public  poli- 
cy and  cannot  receive  effect.  Without  clause 
15  there  is  an  obvious  necessity  for  inter- 
course, and  the  contract  is  therefore  avoided 
as  a  whole.  I  am  of  opinion  that  the  appeal 
should  be  dismissed  with  costs. 

LoBD  Atkinson. — Mj  Lords,  the  facts 
have  already  been  fully  stated,  and  it  is 
unnecessary  to  repeat  them. 

Sankey,  J.,  and  the  Court  of  Appeal,  fol- 
lowing the  general  lines  of  the  decision  in 
the  case  of  Zinc  Corp.  v.  Hirsch  [1916]  1 
K.  B.  (Eng.)  541,  L.R.A.1917C  650,  held  that 
the  provisions  of  the  second  contract  in  this 
case  contained  in  several  of  its  clauses,  es- 
pecially in  the  5th,  6th,  8th,  10th,  12th, 
18th,  and  10th  clauses,  would  involve,  and 
indeed  necessitate,  frequent  conununications 
between  the  appellants  and  the  respondents 
on  their  commercial  concerns  and  dealings, 
and  that,  communications  of  that  character 
between  a  British  subject  and  an  enemy  sub- 
ject being  admittedly  illegal  during  the  con- 
tinuance of  a  state  of  war  between  the  coun- 
tries of  the  respective  parties  to  those  com- 
munications, the  contract  of  October  9,  1913, 
was  rendered  illegal  and  void  [276]  and  the 
respondents  were  entitled  to  the  relief  they 
claimed.  The  chairman  of  the  respondent 
company  was  examined,  and  proved  that  such 
communications  as  those  above  mentioned 
took  place  almost  daily  between  the  two  com- 
panies during  the  currency  of  their  business 
under  the  first  agreement,  and  were  absolute- 
ly necessary  for  the  proper  conduct  of  that 
business,  and  that  similar  communications 
would  be  necessary  for  the  carrying  out  of 
the  second  agreement  and  the  conduct  of 
their  business  under  it.  I  am  far  from  dis- 
agreeing with  either  Sankey,  J.  or  the 
learned  Lords  Justices  as  to  the  grounds  on 
whioh  they  respectively  based  their  judg- 
ments. I  agree  with  them  in  thinking  that 
the  terms  of  this  second  agreement  required 
that,  in  order  to  carry  out  the  commercial 
transaction  which  was  its  subject-matter, 
frequent  communications  touching  its  de- 
tails should  necessarily  take  place  between 
the  appellants  and  respondents,  and,  if  that 
be  so,  it  is  well  established  by  many  authori- 
ties that  those  communications  would,  under 
the  circumstances,  be  illegal,  and  would  viti- 
ate and  make  void  the  contract  that  involved 
and  required  them.  It  is  only  necessary  to 
refer  to  The  Hoop,  1  C.  Rob.  (Eng.)  196; 
Potts  V.  Bell,  8  T.  R.  (Eng.)  548;  Esposito 
v.  Bowden,  7  El.  &  Bl.  763,  90  E.  C.  L.  762; 
and  Janson  v.  Driefontein  ConsoL  Mines 
[190^]  A.  C.  (Eng.)  484,  as  authorities  on 
the  point. 

The  illegality  of  these  communications 
does  not  in  the  slightest  degree  depend  on  the 
triviality  of  the  business  details  oommuni* 
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«Rted.  The  danger  to  the  State  involved  in 
them  lies  probably  to  the  greater  extent  in 
this,  that,  if  permitted,  they  would  afford 
easy  opportunities  for  the  communication  of 
information  most  useful  to  the  hostile  bellig- 
erent State,  and  therefore  injurious  to  the 
State  of  which  the  person  making  the  com- 
munication was  a  subject.  In  Potts  v.  Bell, 
8  T.  R.  (£ng.)  548,  Sir  John  Nicholl,  in  an 
argument  approved  of,  and  indeed  apparent- 
ly adopted,  by  Lord  Kenyon  and  the  Court, 
put  this  objection  most  forcibly.  And  the 
recent  decisions  in  the  eases  of  The  Panariel- 
los  (1915)  138  L.  T.  Joum.  (Eng.)  484,  and 
Robson  V.  Premier  Oil,  etc.  Line  Co.  [1915] 
2  Ch.  (£ng.)  124,  Ann.  Cas.  1917C  227,  fol- 
lowing the  decisions  of  Sir  William  Scott 
in  The  Hoop,  1  C.  Rob.  (Eng.)  196,  and  in 
The  Cosmopolite  (1801)  4  C.  Rob.  (Eng.)  8, 
show  that  the  prohibition,  at  common  law, 
[277]  extended  to  intercourse  of  all  kinds 
which  would  tend  to  the  detriment  of  this 
country  or  the  advantage  of  the  enemy. 

Owing  to  some  observations  whi(^  were 
made  in  argument,  it  is,  I  think,  well  to 
point  out  that  the  illegality  of  any  trans- 
action as  amounting  to  trading  with  the  ene- 
my does  not  at  all  depend  upon  whether  it 
is  profitable,  either  to  the  British  citizen  or 
to  the  enemy  subject  who  engages  in  it,  or 
the  contrary.  Trading  with  the  subject  of 
an  enemy  State,  or  with  a  person  resident  in 
that  State,  is  assumed  to  be  beneficial  to  the 
enemy  State.  It  helps  the  enemy's  trade  and 
commerce,  and  so  far  defeats  one  of  the  ob- 
jects of  this  country  in  going  to  war,  which 
is  to  cripple  that  commerce,  in  order  to  force 
the  enemy  to  come  to  peace.  It  may  be  that 
the  trading  would  benefit  this  country  as 
well;  that,  however,  is  not  for  the  individ- 
ual trader  to  decide.  It  is  for  the  State  to 
decide,  and  the  State  can,  if  it  so  desires, 
grant  licenses  to  trade  to  particular  per- 
sons or  for  particular  commodities  and  so 
secure  that  benefit.  In  Ex  p.  Baglehole 
(1812)  18  Ves.  Jr.  (Eng.)  525,  529,  Lord 
Eldon  said:  ''Though  it  might  be  a  very  bene- 
ficial act  in  a  subject  of  this  country  to  pur- 
chase com  in  France  and  send  it  to  this 
country  at  tiie  presei\]t  period,  yet»  if  he  was 
there  without  license  to  trade,  to  reside  and 
trade,  such  commerce  would  be  clearly  ille- 
gal." The  statement  was,  I  presume,  based 
on  this  ground,  that,  though  beneficial  to 
this  country,  it  would  also,  presumably,  be 
beneficial  to  the  then  enemy,  France,  and, 
because  of  this,  necessarily  detrimental  to 
the  higher  interests  of  England.  Lord  Al- 
vanley,  in  the  well-known  passage  of  his  judg- 
ment in  Furtado  v.  Rogers,  3  B.  ft  P. 
(Eng.)  191,  198,  199,  hiys  it  down  ''that 
on  the  principles  of  the  English  law  it  is 
not  competent  for  any  subject  to  enter  into 
a  contract  to  do  any  thing  which  may  be 


detrimental  to  the  interest  of  his  own  coun- 
try; and  that  such  a  contract  is  as  much 
prohibited  as  if  it  had  been  expressly  for- 
bidden by  Act  of  Parliament."  Lprd  Alvan- 
ley  was  no  doubt  in  that  case  dealing  with 
the  ease  of  a  policy  of  insurance,  but  he 
laid  down  this  principle  in  general  terms, 
and  his  decision  was  approved  of  without 
qualification  in  Janson  v.  Driefontein  Consol. 
Mines  [1902]  A.  C.  (Eng.)  484,  506,  Lord 
Alvanley  further  says:  "But  it  is  said  that 
the  action",  (i.  e.,  the  action  to  recover  on 
the  policy)  "is  suspended,  and  that  the  in- 
demnity comes  so  late  that  it  does  not 
strengthen  the  [278]  resources  of  the  enemy 
during  the  war.  The  enemy  however  is  very 
little  injured  by  captures  for  which  he  is 
sure  at  some  period  or  other  to  be  repaid  by 
the  underwriter."  This  remark  applies  to 
the  suspensory  clause  in  the  special  agree- 
ment. 

I  think,  however,  that  in  this  case  a  wider 
and  equally  important  question  arises  for  de- 
termination. Scrutton,  L.  J.,  refers,  at  some 
length,  to  it  in  his  judgment.  It  is  this, 
whether  the  outbreak  of  the  war  does  not 
by  itself  make  illegal  the  contract  contained 
in  the  15th  clause  of  the  second  agreement. 
Ihat  clause  provides  that  if  the  respondents 
shotild  be  prevented,  owing  to  strikes,  war,  or 
any  other  cause  over  which  they  have  no 
control,  from  shipping  from  Huelva,  or  de- 
livering to  the  appellants  the  ore  purchased, 
the  obligation  of  the*  respondents  to  ship 
and  deliver  the  same  during  the  continuance 
of  the  impediment  and  for  a  reasonable  time 
thereafter  to  allow  the  respondents  to  resume 
shipments  and  deliveries  should  be  suspended. 
There  is  a  corresponding  provision  that 
should  war  of  any  other  cause  over  which 
the  appellants  or  their  clients  have  no  con- 
trol prevent  them  from  receiving  the  ore, 
the  obligation  to  receive  under  the  contract 
should  be  reduced  in  proportion  or  supended 
during  the  continuance  of  the  impediment 
and  a  reasonable  time  thereafter  to  allow 
the  appellants  time  to  recommence  receipts. 
It  will  be  observed  that  this  clause  only 
deals  with  the  shipment,  delivery,  and  re- 
ceipt of  the  ore,  and  save  so  far  as  the  sus- 
pension of  those  things  may  affect  the  other 
clauses  of  the  contract  leaves  those  latter 
untouched.  Many  of  the  obligations  these 
clauses  impose  still  rest  upon  the  parties,  and 
it  is  because  of  this  result  that  I  concur  in  the 
conclusion  at  which  the  Court  of  Appeal  have 
arrived.  As  regards  this  15th  clause,  it  is 
necessary  in  the  first  place  to  ascertain  what 
is  its  precise  meaning.  Do  the  words  "war 
or  any  other  cause  over  which  the  sellers 
have  no  control"  cover  and  embrace  the  pres- 
ent war  between  Great  Britain  and  Germa- 
ny? If  they  do  not  embrace  it  the  agree- 
ment is  clearly  illegal  and  void,  inasmuch  aa 
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it  would  bind  a  British  subject  to  deliver 
goods  to  an  alien  enemy  irrespective  of  the 
existence  of  that  war  just  as  if  the  two 
countries  were  at  peace.  In  my  view  the 
clause  clearly  covers  the  existing  war  be- 
tween this  country  and  Germany  though  it 
is  not  confined  to  it.  Next,  does  the  pre- 
vention by  war  mean  not  only  prevention 
by  physical  warlike  operations,  such  [279]  as 
capture  and  blockade,  for  instance,  but 
also  prevention  by  the  legal  principles 
applicable  to  trading  during  a  state  of  war — 
the  prohibition  of  English  subject  from  en- 
gaging in  commercial  intercourse  with  alien 
enemies?  I  see  no  reason  whatever  for  con- 
fining these  words  to  the  first  of  the  results 
of  a  state  of  war.  I  think  they  include  both 
results.  Next,  what  is  the  meaning  of  the 
words  "the  obligation  to  deliver  shall  be  sus- 
pended?'* Do  they  mean  that  the  entire 
amount  of  ore  contracted  to  be  delivered, 
2,200,000  tons,  15  per  cent  more  or  leas,  are 
to  be  delivered  as  soon  as  the  war  shall  have 
ended  or  within  a  reasonable  time  thereafter, 
or  do  they  mean  that  the  respondents  are 
relieved  for  ever  from  the  obligation  to  de- 
liver each  year  while  the  war  lasts  the  440,- 
000  appropriate  to  that  year,  so  that  at  the 
end  of  the  war  they  shall  only  be  obliged 
to  deliver  the  latter  amount  for  every  year 
between  the  termination  of  the  war  and  No- 
vember 30,  1919  ?  If  the  first,  the  agreement 
purports  to  secure,  as  far  as  an  agreement 
of  the  kind  with  a  company  whose  solvency 
has  not  been  impeached  can  secure,  great  and 
immediate  benefits  to  the  appellants,  and 
through  them  for  their  country.  It  will  have 
secured  for  them  the  certainty  that  their 
trade  and  commerce  with  the  respondents 
will  be  resumed  immediately  on  the  termina- 
tion  of  the  war,  that  a  vast  stock  of  ore  will 
then  or  within  a  reasonable  time  thereafter 
be  available  for  them,  ready  for  delivery  to 
them  or  tlieir  order,  enabling  them  during 
the  war  to  make  forward  contracts  with  their 
own  customers,  and  to  raise  money  on  the 
security  of  this  agreement,  and  thus  to  keep 
alive  to  a  considerable  extent  during  the  war 
their  trade  and  commerce  to  their  own  gain, 
with  the  resulting  benefit  to  their  country, 
and  at  the  same  time  work  to  the  detriment 
of  England  in  that  it  would  prevent  this 
vast  mass  of  ore  being  made  available  for 
English  manufacture.  Well,  if  it  mean  the 
second,  benefits  the  same  in  kind,  though 
less  in  degree,  would  be  secured  to  the  ap- 
pellants and  their  country,  and  the  same  in- 
jury in  kind,  though  less  in  degree,  inflicted 
on  the  respondents  and  their  country.  If 
this  clause  15  were  deleted  from  the  agree- 
ment it  could  not,  I  think,  be  contended 
for  a  moment  that  the  contract  was  not  il- 
legal and  void.  I  cannot  think  that  a  clause 
which  does  not  deprive  the  appellants  of  the 
full  enjoyment  of  all  benefits  of  the  contract. 


but  merely  postpones  that  enjoyment  for 
uncertain  time  leaving  it  ultimately  certain 
and  [280]  secure,  can  change  the  nature  of 
the  contract  and  make  it  l^al  and  binding. 
On  this  ground,  therefore,  as  well  as  that 
I  have  first  dealt  with,  I  think  this  agree- 
ment has  by  the  outbreak  of  the  war  with 
this  country  on  Germany  become  illegal  and 
void,  that  the  decision  of  the  Court  of  Ap- 
peal was  right  and  should  be  uphelct,  and 
this  appeal  be  dismissed  with  costs. 

LoBD  Pabkeb  of  Waddinqton. — My  Lords, 
I  agree. 

The  appeal  before  your  Lordships  arises 
in  an  action  instituted  by  the  respondents 
under  the  provisions  of  the  Legal  Proceed- 
ings against  Enemies  Act,  1915,  the  writ  be- 
ing indorsed  with  a  claim  for  a  declaration 
as  to  the  efi'ect  of  the  present  war  on  the 
rights  and  liabilities  of  the  parties  to  two 
contracts  entered  into  by  the  respondents  be- 
fore the  war  with  the  appellants,  who,  on 
the  outbreak  of  the  war,  became  enemies  of 
the  Crown. 

In  order  to  determine  the  effect  of  the  war 
upon  the  rights  and  liabilities  of  the  par- 
ties to  a  contract  it  is  obviously  necessary 
to  examine  the  contract  itself  and  to  deter- 
mine what  rights  and  liabilities  it  creates. 
It  is  not  disputed  that  the  interpretation  of 
both  contracts  and  the  rights  and  liabilities 
of  the  parties  thereunder  are  governed  by 
English  law.  I  will  in  the  first  instance 
deal  with  the  contract  of  January  27,  1910. 

The  contract  of  January  27,  1910,  as 
amended  by  its  two  indorsements,  provides 
for  the  sale  by  the  respondents  to  the  appel- 
lants of  between  1,650,250  tons  and  1,219,- 
750  tons  of  cupreous  sulphur  ore  to  be 
shipped  by  the  respondents  from  Spain  to, 
and  delivered  to  the  appellants  at,  Rotter- 
dam, Hamburg,  Stettin,  or  other  Continen- 
tal ports  named  by  the  appellants  during  the 
years  1911,  1912,  1913,  and  1914.  Some  pari 
of  the  ore  contracted  to  be  sold  remained 
undelivered  at  the  conunencement  of  the  war. 
The  12th  clause  of  the  contract  provides  that 
if,  owing  to  strikes,  war,  or  any  other  cause 
over  which  the  respondents  have  no  control, 
the  respondents  are  prevented  from  shipping 
or  exporting  the  ore  from  Spain  or  deliver- 
ing it  to  the  appellants,  the  obligation  to 
ship  or  deliver  is  to  be  suspended  during  the 
continuance  of  such  impediment,  and  for  a 
reasonable  time  afterwards  to  allow  the  re- 
spondents time  to  recommence  shipments, 
and  similarly,  if  war  or  any  other  cause 
over  which  [281]  the  appellants  have  no  con- 
trol prevents  the  appellants  receiving  the  ore, 
the  obligation  to  receive  it  is  to  be  suspended 
during  the  continuance  of  said  impediment 
and  for  a  reasonable  time  afterwards  to  al- 
low the  appellants  time  to  recommence  re- 
ceipts. 
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It  seems  reasonably  clear  that  the  eifect  of 
the  clause  is  not  to  diminish  the  quantity 
of  ore  to  be  delivered  under  the   contract, 
but  merely  to  postpone  deliveries  until  af- 
ter the  impediment  in  question  is  removed. 
Indeed,  the  contrary  was  not   suggested  in 
argument    on    either    side.      The    important 
point  of  construction  is  whether  the  expres- 
sion "war"  as  used  in  the  clause  covers  war 
between  the  United  Kingdom  and  Germany, 
its  effect  being  to  postpone  deliveries  under 
the  contract  during  and  for  a  reasonable  time 
after  the  present  war,  leaving  the  respond- 
ents   under    an    obligation    to    complete   the 
deliveries   contemplated   by  the   contract   as 
soon  as  possible  after  the  conclusion  of  peace. 
My  Lords,  it  appears  to  me  that  the  clause 
is  contemplating  war  as  a  physical  impedi- 
ment   to    the    performance    of    what    would 
otherwise  be  possible  and  lawful,  and  not  as 
so  changing  the  statutes  of  the  parties  as  to 
render  the  performance  of  any  part  of  the 
contract    in    fact    illegal.      Further,    if   the 
clause  be  'Construed  as  covering  or  providing 
against   the   effects   of  a  war   between   this 
oountry  and  Germany,  it  is,  in  my  opinion, 
void  as  contravening  a  well-known   rule  of 
public  policy.    It  is  not  permissible  by  Eng- 
lish law  for  a  subject  of  the  Crown  to  con- 
tract with  a  foreigner  that  in  case  of  war 
between  this  country  and  the  State  of  which 
the  foreigner  is  a  subject,  the  latter  shall 
be  indemnified   against  or  be  relieved   from 
or  receive  compensation  for  a  loss  which  he 
would  otherwise  suffer  by  reason  of  the  war 
or  of  anything  done  in  the  prosecution  of  the 
war.     This  is  the  principle  which  underlies 
Lord    Alvanley's    judgment    in    Furtado    v. 
Rogers,  3  B.  &  P.    (Eng.)    191.     It  is  true 
that  in  that  case  the  actual  decision  turned 
on    the    true    construction    of   the   contract, 
which  was  for  insurance  against  capture  at 
sea.     It  was  held  that  such  a  contract  im- 
pliedly  excluded   capture   by   His   Majesty's 
naval  forces.    But  the  really  important  point 
18  the  reason  for  this  conclusion.    It  was  be- 
cause otherwise  the  contract  would  have  been 
altogether  void  as  against  the  public  policy 
of  the  realm.    In  Janson  v.  Driefontein  Con- 
sol.    Mines    [1902]    A.    C.    (Eng.)    484,    the 
same    principle    is    recognized,    though    the 
[282]  decision  itself  turned  on  different  con- 
siderations.   An  attempt  was  there  made  to 
e^nd  the  principle  to  a  seizure  of  goods 
of  the  Insured  by  his  own  Government  dur- 
ing peace  but  at  a  time  when  war  was  an- 
ticipated, but  this  attempt  failed. 

It  is  to  be  remembered  that  the  question 
whether  the  12th  clause  of  the  contract  was 
or  was  not  void  ab  initio,  as  against  public 
policy  is  not  the  same  as  the  question  how  the 
war  itself  affected  the  rights  and  liabilities 
of  the  parties  to  the  contract.  The  two  ques- 
tions are  quite  distinct,  though  they  were 


somewhat  confused  in  the  course  of  the  ar- 
gument. The  latter  question  could  only 
arise  on  the  actual  outbreak  of  war  between 
this  country  and  Germany;  the  former  ques- 
tion might  arise  even  if  no  such  a  war  oc- 
curred. The  12th  clause  would  clearly  be 
applicable  if  the  present  war  had  been  be- 
tween Germany  and  France  only,  but  if,  ac- 
cording to  its  true  construction,  it  covered 
war  between  Germany  and  this  country,  it 
could  only  be  enforced  to  the  extent  to  which 
what  was  legal  in  it  could  be  severed  accord- 
ing to  well-known  principles  from  what  was 
illegal,  and  such  a  severance  might  be  held 
to  be  impossible. 

My  Lords,  it  follows  from  what  I  have 
said  above  that  in  considering  the  rights 
and  liabilities  of  the  parties  when  the  war 
broke  out  the  12th  clause  of  the  contract 
must  be  ignored  either  because  according  to 
its  true  interpretation  it  does  not  apply  at 
all,  or  because  if  it  does  apply  it  is  invalid 
on  grounds  of  public  policy.  The  respondents 
were  therefore  at  the  commencement  of  the 
war  liable  to  ship  and  deliver  to  the  appel- 
lants during  the  year  1914  the  undelivered 
portion  of  the  ore  contracted  to  be  sold. 
The  effect  of  the  war  on  this  liability  was 
clearly  to  abrogate  it  altogether.  It  could 
not  be  performed  without  trading  with  the 
enemy.  The  war  made  it  illegal.  The  case 
of  Esposito  V.  Bowden,  7  El.  &  Bl.  763,  90 
E.  C.  L.  762,  is  clearly  in  point  and  the 
decision  appealed  from  is  right. 

Passing  to  the  second  contract,  which  is 
dated  October  9, 1913,  your  Lordships  will  find 
that  it  also  was  a  contract  for  the  sale  of  a 
large  quantity  of  cupreous  sulphur  ore.  The 
ore  was  to  be  shipped  by  the  respondents  from 
Spain  and  to  be  delivered  to  the  appellants 
at  Rotterdam,  Hamburg,  Stettin,  or  other 
Continental  ports  to  be  nominated  by  the  ap- 
pellants during  the  years  1916,  1916,  1917, 
1918,  and  1919.  The  contract  contains  a 
clause,  namely  clause  15,  [283]  for  all  prac- 
tical purposes  identical  with  the  12th  clause 
of  the  earlier  contract.  In  determining  the 
rights  and  liabilities  of  the  parties  to  the 
contract  when  the  war  broke  out  this  clause 
must  be  ignored  either  because  according  to 
its  true  interpretation  it  does  not  cover  the 
present  war,  or  because  if  it  does  cover  the 
present  war,  it  is  void  on  grounds  of  public 
policy.  So  far  as  deliveries  under  the  con- 
tract fall  to  be  made  during  the  war,  the 
liability  of  the  respondents  to  make  such  de- 
liveries is  abrogated  by  the  war  on  the  prin- 
ciple of  Esposito  V.  Bowden,  7  El.  &  Bl. 
763,  90  £.  C.  L.  762.  The  remaining  ques- 
tion is  as  to  the  liability  of  the  respondents 
in  respect  of  the  deliveries,  if  any,  which, 
according  to  the  contract,  fall  to  be  made 
after  the  war  is  over.  In  my  opinion  the 
liability    of    the    respondents    in    respect   of 
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these  deliveries,  if  any,  ie  also  gone.  It 
would  be  contray  to  your  LordBhips'  deci- 
sions in  Horlock  v.  Beal  [1916]  1  A.  C. 
(Eng.)  486,  Ann.  Gas.  1916D  670,  and  the 
recent  case  of  Metropolitan  Water  Board  v. 
Kerr  [1918]  2  A.  C.  (Eng.)  119,  to  saddle 
the  respondents  with  a  contingent  liability 
to  deliver  ore  the  quantity  of  which  must 
during  the  war  remain  uncertain  when  their 
real  contract  was  for  delivery  of  a  large  and 
definite  quantity  of  ore  at  fixed  dates  for 
the  delivery  of  which  they  could  prepare  be- 
forehand and  at  a  price  presimiably  fixed 
with. reference  to  the  quantity  to  be  ultimate- 
ly delivered.  It  may  be  that  a  contract  for 
the  sale  of  goods  to  be  delivered  at  a  fu- 
ture date  is  abrogated  by  a  war  which  be- 
gins and  is  brought  to  a  conclusion  between 
the  date  of  the  contract  and  the  date  fixed 
for  delivery,  but  I  prefer  not  to  express  an 
opinion  upon  this  on  the  present  occasion. 

My  Lords,  in  the  Court  below  the  learned 
Lords  Justices  based  their  decision  on  some- 
what narrower  grounds.  They  assumed  the 
applicability  of  the  suspensory  clause  in  the 
contracts  to  the  present  war  and  their  valid- 
ity in  law.  But  in  their  opinion  the  con- 
tracts contained  other  clauses  which  involved 
communication  with  the  enemy  during  the 
war,  and  they  held  that,  having  regard  to 
these  clauses,  the  efi'ect  of  the  war  was  to 
abrogate  the  contracts  altogether.  In  the 
view  I  take  of  the  suspensory  clause  it  is 
unnecessary  to  consider  this  point.  I  prefer 
to  rest  my  opinion  on  the  broader  ground 
that  the  suspensory  clauses  cannot,  for  the 
reasons  I  have  given,  apply  to  the  present  war, 
and  upon  the  consequences  which  [284]  neces- 
sarily follow,  if  they  do  not  apply.  Your 
Lordships  were  invited  by  Mr.  Grant  to  go 
still  further.  He  maintained  that  the  war 
abrogated  every  executory  contract  with  an 
enemy,  or,  at  any  rate,  every  executory  con- 
tract of  a  commercial  nature,  whether  or  not 
it  involved  trading  with  the  enemy  during 
the  war.  He  argued,  alternatively,  that  any 
contract  which  in  the  opinion  of  the  Court 
was  beneficial  to  the  enemy  was  abrogated 
by  the  war.  It  appears  to  me  inadvisable  to 
consider  these  points  unless  or  until  they 
arise  in  some  concrete  form. 

My  Lords,  I  may  perhaps  add  this.  Some 
stress  was  laid  in  argument  on  certain  pas- 
sages of  my  judgment  in  the  case  of  Daim- 
3er  Co.  v.  Continental  Tyre  etc.  Co.  [1916] 
2  A.  C.  (Eng.)  307,  347,  Ann.  Cas.  1917C 
170.  I  entirely  fail  to  see  what  bearing  these 
passages  have  on  any  question  which  your 
Lordships  have  now  to  decide.  They  dealt 
with  certain  suggestions  made  in  argu- 
ment to  the  effect  that  certain  specified 
acts,  otherwise  lawful,  might  during  the  war 
be  rendered  unlawful  merely  because  of  their 
tendency  to  enrich  the  enemy  when  the  war 


was  over.    They  certainly  did  not  go  to  any' 
question  of  public  policy  or  to  any  question- 
as  to  the  effect  of  war  on  contracts  between 
a  British  subject  and  a  person  who  became^ 
an  enemy  on  the  outbreak  of  hostilities. 

My  Lords,  in  my  opinion  the  appeal  fails 
and  should  be  dismissed  with  costs. 

Lord  Suicneb. — ^My  Lords,  there  are  two- 
contracts,  to  which  this  appeal  refers.  Under 
the  first,  as  enlarged  by  two  indorsements, 
the  last  shipment  was  to  be  made  by  Novem- 
ber 30,  1914.     This  contract  was  in  course 
of  execution  when  the  present  war   b^ian,. 
and  a  substantial  quantity  still  remains  un- 
delivered.   Under  the  second  deliveries  were 
not  to  begin  till  February  !»  1915,  and  noth- 
ing  has    been    don^   under    it.      Clause    21 
provided  that  "all  former  contracts  are  ta 
be  considered  as  expired  on  March  1,  IQIS.** 
Accordingly  I  do  not  propose  to  distinguish 
the  first  contract  from  what  I  have  to  say 
about  the  second.  The  appellants  have  raised- 
two  contentions,  both  of  which  are,.  I  think, 
of  the  essence  of  their  argument:    (1)  that 
the  effect  of  the  outbreak  of  war  depends  on 
the  particular  terms  of  the  contract  in  ques- 
tion, and  not  upon  the  [285]  general  char- 
acter of  the  class  of  contracts  to  which  it 
belongs;  and   (2)  that  the  outbreak  of  war 
discharges   further  performance  only  where- 
those  terms  necessarily  involve  oommercial  in- 
tercourse with  the  enemy.    If  the  first  prop- 
osition is  not  true,  the  particular  terms  of 
Ihe  contract  are  immaterial.     If  the  second 
should  be  read  ''involves  naturally  and  or- 
dinarily" instead  of  "necessarily,"  then  on. 
the  mere  construction  of  this  contract  I  think 
the  argument  fails.     Even  if  clause  15  has- 
full  effect  as  a  suspension,  still  it  only  sus- 
pends the  sellers'  obligation  to  ship  and  de- 
liver, and  does  not  cancel  it.    Clause  12  is 
left  unaffected  throughout,  and  under  it  dec- 
larations in  writing  would  naturally  be  given- 
by  the  buyers  as  soon  as  the  end  of  the  sus- 
pension drew  near,  even  if  there  were  not  an^ 
annual  obligation  on  them  to  do  so,  which  I 
believe  to  be  the  better  construction. 

The  rule  of  law  which  forbids  a  British 
subject  to  trade  with  the  King's  enemies  is 
very  ancient.  Its  effect  upon  trading  contracts 
which,  like  the  present,  are  executory  on- 
both  sides  was  already  well  settled  by  the 
middle  of  the  last  century.  Esposito  v 
Bowden,  7  El.  &  Bl.  763,  90  E.  C.  L.  762,. 
27  L.  J.  Q.  B.  17,  19,  finally  answered  the 
last  of  the  questions  which  had  been  raised 
down  to  that  time.  The  Court  of  Queen's 
Bench  held  that  the  charter  was  only  dis- 
solved on  the  outbreak  of  war  if  it  could 
not  possibly  be  performed  without  trading 
with  the  enemy,  and  in  supporting  this  de- 
cision in  the  Court  of  Exchequer  Chamber 
Mr.  Manisty  argued  that  the  mere  declarsp 
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tioB  of  war  did  not  rescind  the  executory 
eontraet  in  question;  "it  only  suspends  it, 
and  renders  it  illegal  where  it  cannot  he 
performed  in  any  legal  manner."  The  Court 
of  Exchequer  Chamber  first  of  all  made  it 
plain  that  the  question  was  a  general  one, 
not  dependent  on  the  mere  possibilities  of 
the  particular  case,  and  that  the  occlusion 
of  Odessa  to  Englishmen  generally,  by  force 
of  law,  for  an  indefinite  and  presumably 
protracted  time,  could  not  be  done  away  with 
by  suggesting  some  possibility  of  a  British 
ship  loading  cargo  in  that  enemy  port  while 
somehow  or  other  avoiding  all  contact  with 
any  enemy.  Secondly,  the  Court  decided  in 
express  terms  that  illegality  does  not  sus- 
pend; it  dissolves.  What  the  law  forbids 
is  impossible  of  performance  to  those  who 
owe  obedience  to  that  law,  and  this  higher 
public  obligation  discharges  any  private  ob- 
ligation to  the  contrary. 

[286]  Before  1914  I  do  not  think  that  the 
theory  upon  which  this  dissolution  is  held 
to  occur  had  been  the  subject  of  actual  de- 
Hiision.  The  common  law  rule  is  much  older 
than  the  development  of  overseas  commerce, 
and  during  last  century  the  practical  ques- 
tion raised  was  "how  does  the  rule  affect 
commercial  contracts,"  and  not  ''how  is  that 
effect  to  be  stated  and  justified  in  terms  of 
general  jurisprudence."  It  occurred,  how* 
ever,  within  recent  years  to  some  ingenious 
mind,  obviously  with  the  desire  to  prefer 
private  commerce  to  public  principle,  that 
a  clause  of  suspension  might  secure  to  par- 
ticular contracts  that  continued  existence 
during  war  which  the  Exchequer  Chamber 
had  denied  generally.  To  negotiate  with  an 
enemy  towards  the  end  of  a  war  for  the  con- 
clusion of  a  contract  to  sell  and  deliver  goods 
as  soon  as  peace  should  be  signed  would  be 
a  crime,  but  to  stand  bound  to  do  so  by  a 
contractual  tie  throughout  the  war  might 
possibly  be  lawful,' if  only  the  contract  was 
concluded  before  the  war  with  a  provident 
eye  to  the  possibility  of  its  occurrence. 
Hence  the  disputes  of  which  the  present  ap- 
peal is  a  type.  Does  a  suspensory  clause 
oust  the  application  of  the  general  rule? 

My  Lords,  public  policy,  though  a  clue 
to  the  principle  involved,  is  not  in  itself  the 
key  to  the  difficulty.  The  rule  as  to  the  dis- 
solution of  trading  contracts  on  the  outbreak 
of  war,  when  they  are  executory  on  both 
sides,  is  said  to  exist  for  the  purpose  of  as- 
sisting to  cripple  the  enemy's  commerce  and 
of  closing- an  avenue  to  illicit  and  traitorous 
correspondence.  These  are,  however,  the 
practical  advantages  of  the  rule,  not  its 
basis  in  theory.  Courts  of  law  are  not  at  lib- 
erty to  apply  the  rule  and  dissolve  a  con« 
tract  merely  because  they  think  its  oontin* 
uance  disadvantageous  to  this  country's  bel- 
ligerant  policy.  I  think  that  public  policy 
Ann.  Cas.  1918D. — 38. 
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is  a  separate  ground  for  deciding  this  partic- 
ular case,  but  so  far  as  trading  with  the 
enemy  goes  I  wish  to  keep  within  what  I 
conceive  to  be  implicit  in  the  old  decisions 
upon  the  question. 

My  Lords,  if  upon  the  public  grounds  on 
the  outbreak  of  war  the  law  interferes  with 
private  executory  contracts  by  dissolving 
them,  how  can  it  be  open  to  a  subject  for 
his  private  advantage  to  withdraw  his  con- 
tract frcHn  the  operation  of  the  law  and  to 
claim  to  do  what  the  law  rejects,  merely  to 
suspend  where  the  law  dissolves?  The  pro- 
hibition, which  arises  at  common  law  on 
the  outbreak  of  war,  has  for  this  purpose 
the  effect  of  a  statute.  The  choice  between 
[287]  suspending  and  discharging  the  con- 
tract on  the  outbreak  of  war  was  quite 
deliberately  made,  and  if  occasionally  the  con- 
tract is  said  to  be  only  suspended,  or  a  Court 
refuses  to  dispose  of  a  case  on  the  ground 
of  dissolution  al<me,  this  only  brings  into 
relief  the  fact  that  by  an  overwhelming  pre- 
ponderance of  authority  such  trading  con- 
tracts have  been  held  to  be  dissolved  on  the 
outbreak  of  war.  An  appearance  of  author- 
ity to  the  contrary  is  sometimes  found  to 
be  in  truth  a  misreading  of  the  language  of 
a  decision.  Thus  Lord  Halsbury's  use  of  the 
word  "affected"  in  Janson  v.  Ihriefontein 
ConsoL  Mines  [1902]  A.  C.  (Eng.)  484,  493, 
is  due  to  the  fact  that,  by  consent,  the  case 
had  been  tried  as  if  the  then  war  had  termi- 
nated. The  question  was  one  of  a  cause  of 
action,  which  had  accrued  one  day  before  the 
outbreak  of  war  and  thereupon  had  been  sus- 
pended as  to  the  remedy  only.  Of  course, 
if  the  war  was  treated  as  over,  neither  con- 
tract nor  remedy  was  "affected."  The  policy 
was  not  an  executory  contract  after  war 
broke  out  so  far  as  concerned  the  gold  seized 
at  Vereeniging  at  all.  There  can  be  no  doubt 
that  the  matter  must  have  been  considered. 
To  many  people  suspension  seems  to  have 
much  to  recommend  it.  Freedom  of  contract 
is  challenged  less;  the  sacrosanctity  of  com- 
merce is  respected  more.  The  Courts  could 
not  have  adopted  the  rule  of  dissolution  un- 
less they  had  reasoned  that  suspension  would 
be  inconsistent  with  this  principle  of  the 
law  of  contract.  I  will  quote  the  language 
of  Willes,  J.,  in  Esposito's  Case,  7  El.  &  Bl. 
763,  792,  90  E.  C.  L.  792,  27  L.  J.  Q.  B.  17, 
25:  "In  all  ordinary  cases,  the  more  con- 
venient course  for  both  parties  seems  to  be 
that  both  should  be  at  once  absolved,  so  that 
each,  on  becoming  aware  of  the  fact  of  a 
war,  the  end  of  which  cannot  be  foreseen, 
making  the  voyage  or  the  shipment  pre- 
sumably illegal  for  an  indefinite  period,  may 
at  once  be  at  liberty  to  engage  in  another 
adventure  without  waiting  for  the  bare  possi- 
bility of  the  war  coming  to  an  end  in  suffi- 
cient time  to  allow  of  the  contract  being  ful- 
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filled,  or  some  opportunity  of  lawfully  per- 
forming the  contract  perchance  arising.  The 
law  upon  this  subject  was  doubtless  made, 
according  to  the  well-known  rule,  to  meet 
cases  of  ordinary  occurrence."  To  his  mind 
I  think  it  is  clear  that  the  rule  was  one  made 
to  provide  certainty  at  the  outbreak  of  war, 
where  in  itself  everything  is  uncertain;  that 
it  was  one  made  to  apply  generally,  [288]  al- 
though taking  its  form  from  the  needs  of 
ordinary  cases;  and  that,  for  the  purpose 
of  applying  it,  the  case  must  be  looked  at 
as  things  stood  when  war  broke  out,  and  not 
as  they  were  ascertained  to  be  or  as  they 
ultimately  happened  during  the  interval  be- 
fore the  trial  of  the  action. 

In  the  abstract,  discharge  of  a  contract 
by  reason  of  the  outbreak  of  war  between  the 
countries  to  which  the  parties  respectively  be- 
long should  be  eflfected  simply  by  operation 
of  law  independently  of  their  arrangements. 
The  rule  sets  the  public  welfare  above  pri- 
vate bargain.  It  does  so  for  the  safety  of 
the  State  in  the  twofold  aspect  of  enhancing 
the  nation's  resources  and  crippling  those  of 
the  enemy.  To  hold  that  the  parties  may  be 
allowed  to  make  their  own  arrangements  for 
attaining  these  ends  and  to  set  their  private 
judgment,  not  untinged  by  considerations  of 
their  future  interest,  above  the  prescriptions 
of  the  public  law  would  be  anomalous.  To 
say  that  for  the  purpose  of  preventing  such 
intercourse  the  law  generally  determines 
stipulations  which  involve  commercial  inter- 
course between  enemies,  but  when  the  parties 
have  agreed  not  to  hold  any  such  intercourse 
is  content  to  leave  it  to  them',  would  indeed 
be  rash.  True,  there  is  the  criminal  law 
against  holding  commercial  intercourse  with 
the  enemy,  but  the  offense  is  one  always  easy 
to  detect.  In  a  matter  of  national  safety 
the  State  cannot  surely  rely  on  the  bare  in- 
tegrity arid  good  faith  of  persons  whose  com- 
mercial interest  may  so  strongly  conflict  with 
their  public  duty. 

Though  the  contracts  now  in  question  are 
elaborate  in  form  and  grandiose  in  scale, 
they  are  not  in  their  nature  distinguishable 
from  such  a  contract  as  that  in  Esposito  v. 
Bowden,  7  El.  &  Bl.  763,  90  E.  C.  L.  762,  27 
L.  J.  Q.  B.  17.  The  latter  was  a  charter; 
the  former  are  contracts  to  sell -goods  and 
deliver  them  overseas  under  many  charters. 
**It  is  nowise  important,"  says  Story,  J.,  in 
The  Rapid  (1812)  1  Gall.  295,  309,  20  Fed. 
Cas.  No.  11,676,  "whether  the  property  en- 
gaged in  the  inimical  communication  be 
bought  or  sold,  or  merely  transported  and 
shipped."  Nor  is  it  material  that  these  con- 
tracts provided  for  a  series  of  shipments  and 
for  deliveries  by  instalments.  Chancellor 
Kent  puts  the  very  case  of  a  contract  to  ship 
in  instalments  in  Griswold  v.  Waddington 
(1819)  16  Johns.  (N.  Y.)  438,  489,  and  dis- 
misses it  as  indistinguishable  [289]  from  a 


contract  for  a  single  shipmeDt.  It  is  not 
for  this  purpose  that  each  instalment  can  be 
treated  as  if  it  were  the  subject  of  a  separate 
contract,  or  that  instalments,  which  in  point 
of  date  might  fall  to  be  delivered  after  the 
conclusion  of  peaoe,  can  be  severed  from  the 
rest.  The  whole  contract  so  far  as  it  is  mu- 
tually executory  is  dissolved.  Again,  the  sus- 
pension of  the  right  of  siut  in  the  case  of 
enemy  nationals,  for  causes  of  action  already 
accrued,  xmtil  the  conclusion  of  peace  is  not 
an  argument  in  favour  of  substituting  sus- 
pension by  agreement  for  discharge  by  opera- 
tion of  law.  Whether  it  sounds  in  debt  or 
in  damages  such  a  cause  of  action  implies 
a  present  obligation  to  pay  simultaneous  with 
its  coming  into  existence.  Suspension  of  the 
remedy  implies  no  continunce  of  the  contract 
during  the  war,  but  only  a  recognition  of  its 
existence  before  the  war  as  the  basis  or  origin 
of  a  right,  which,  when  it  has  accrued,  is  a 
chose  in  action,  a  form  of  property. 

My  Lords,  in  my  opinion  discharge  by 
operation  of  law  upon  the  outbreak  of  war 
operates  upon  trading  contracts  as  a  class  * 
by  reason  of  their  common  characteristic  of 
international  intercourse,  and  is  not  prevent- 
ed by  special  stipulations  between  parties. 
It  is  not  necessary  for  present  purposes  to 
define  the  term  "trading"  or  the  word 
"enemy."  The  class  affected  is  not  such  con- 
tracts as  contemplated  a  continuance  of  trad- 
ing during  war,  but  trading  contracts  as  such, 
which  are  in  being  as  mutually  executory 
contracts  at  the  outbreak  of  war,, and  would 
in  ordinary  course  and  circumstances  import 
commercial  intercourse.  "War,"  says  Lord 
Lindley  in  Janson's  Case  [1902]  A.  0.  (Eng.) 
509,  ".  .  .  prohibits  all  trading  with  the 
enemy  except  with  the  Royal  licence,  and 
dissolves  all  contracts  which  involve  such 
trading."  As  the  present  case  is  one  of  such 
executory  trading,  I  think  the  rule  that  such 
contracts  are  discharged  upon  the  outbreak 
of  war  must  apply. 

There  is  another  and  independent  ground 
on  which  this  appeal  may  be  disposed  of. 
"We  are  all  of  opinion,"  says  Lord  Alvanley, 
C.  J.,  in  Furtado  v.  Rogers,  3  B.  &  P.  (Eng.) 
191,  198,  speaking  of  a  commercial  contract 
operating  after  the  outbreak  of  war  though 
made  before  it,  "that  on  the  principles  of 
the  English  law  it  is  not  competent  to  any 
[290]  subject  to  enter  into  a  contract  to  do 
anything  which  may  be  detrimental  to  the 
interests  of  his  own  country."  If  the  prin- 
ciple of  this  decision  be  applied  to  the  con- 
struction of  these  contracts,  the  suspensory 
clauses  must  be  read  as  if  they  contained  the 
words  "an  Anglo-German  war  always  ex- 
cepted;" in  that  cane,  under  Esposito  v.  Bow- 
den, 7  El.  &  Bl.  763,  90  E.  C.  L.  762,  27 
L.  J.  Q.  B.  17,  the  contracts  became  dis- 
charged. If  on  the  other  hand  the  above  pas- 
sage be  applied  and  the  suspensory  clauses 
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be  read  as  the  appellants  contend,  then  in 
mj  opinion  the  contracts  ncTer  were  yalid. 
They  were  void  from  the  outset  on  grounds 
of  pablic  policy.    It  is  incidental  to  the  con- 
duct of  war  that  the  Sovereign  should  be 
free  to  bring  pressure  to  bear  on  the  enemy  by 
crippling  his  commerce  and  exhausting  his 
resources;  it  is  incidental  to  the  conduct  of 
war   that  the   resources   of  the   Sovereign's 
subjects  should  be  free  to  be  employed  law- 
fully   in    preserving   and   exte"  ling   the   re- 
sources of  the  realm.     It  is  further  import- 
ant to  its  conduct  that  there  should  be  no 
dog  on  the  Sovereign's  power  to  impose  his 
will  on  the  enemy  ti^rough  fear  of  the  inclu- 
sion  of  unfavorable  economic  conditions  in 
any  treaty  of  peace.     The  present  contract 
involves   large  sums.     Your  Lordships  were 
told  that  its  future  performance  represents 
10,000,00O£.  to  the  buyers,  and  it  well  may 
be  so.    Multiply  these  contracts,  say,  a  hun- 
dredfold— ^no     extravagant     hypothesis — and 
what  is  the  result  on  the  conduct  of  the  war  ? 
If  these   suspensory  clauses   are  valid,   the 
enemy   knows  three  things:    the  first,  that 
he  may  expend  certain  of  his  material  re- 
sources without  stint,   for  his  right  to  re- 
plenish them  in  enormous  quantities  is  as- 
sured at  or  shortly  after  the  conclusion  of 
peace;   the  second,  that  the  present  employ- 
ment of  these  raw  materials  as  British  re- 
sources during  the  war,  whether  in  the  way 
of  eommeree  or  in  the  actual  supply  of  com- 
batant needs,  is  hampered  by  the  existence  of 
huge  future  conmiitments,  performable  at  an 
uncertain  and  perhaps  not  distant  date;  the 
third,  that  he  may  rest  assured  that  the  im- 
position of  commercial  disadvantages  in  the 
treaty  of  peace  is  pro  tan  to  neutralized,  and 
that  military  resistance  may  be  prolonged  in 
proportion.      I    think    it    plain,    as    it   was 
thought  by  the  Courts  below,  that  such  sus- 
pensive clauses  as  are  in  question  here  tend 
to  defeat  the  successful  conduct  of  the  war 
on  His  Majesty's  and  are  therefore  contrary 
to  public   policy  and   render   the   contracts 
void. 

[291]  My  Lords,  I  do  not  forget  how  limit- 
ed is  the  extent  to  which  Courts  of  law  can 
guide  their  decisions  by  their  views  of  pub- 
lic policy,  nor  am  I  insensible  to  the  fact  that 
in  given  circumstances,  perhaps  in  circum- 
stances as  they  are  now,  more  profits  may  be 
lost  by  British'  than  by  enemy  subjects,  if 
all  mutually  executory  trading  contracts  are 
discharged  on  the  outbreak  of  war.  How 
this  may  be,  in  my  opinion  a  Court  of  law 
is  not  competent  to  inquire  or  decide.  Is  it 
to  be  guided  by  the  sums  involved,  the  profits 
in  prospect,  or  the  economic  value  of  the  par- 
ticular commodity  to  the  general  commerce 
and  industry  of  the  nation  ?  Is  it  to  call  upon 
private  parties  to  give  evidence  of  the  exist- 
ence of  contracts  (probably  jealously  con- 
cealed) to  which  others  are  parties  and  they 
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are  strangers?  It  is  for  the  Executive  to 
investigate  and  for  the  Legislature  to  provide 
for  such  possibilities.  All  that  judges  can 
do  is  to  adhere  to  established  rules,  to  ascer- 
tain their  logical  foundations,  and  to  apply 
them  impartially  to  disputed  cases. 

There  remains  a  question  as  to  the  effect 
of  the  Legal  Proceedings  against  Enemies 
Act,  1915.  The  respondents  were  British  sub- 
jects, not  under  and  disability,  and  therefore 
competent  suitors  for  a  declaration  under  that 
Act.  The  question  is  how  their  contractual 
obligations  were  affected  by  the  outbreak  of 
war.  Let  the  appellants'  case  be  put  at  its 
highest.  Suppose,  for  example,  that  the  con- 
tract provided  in  terms  for  the  continiunce 
.of  the  respondents'  obligations,  let  English 
law  be  what  it  may;  such  might  be  the 
effect,  if  the  contracts  were  German  con- 
tracts and  the  appellants  proved  that 
German  law  was  the  opposite  of  English 
law  in  this  matter.  Suppose,  again,  that 
the  contract  provided  in  terms  that  no 
English  Court  should  pass  upon  it,  which, 
even  if  the  arbitration  clause  were  governed 
by  iScott  V.  Avery,  5  H.  L.  C.  811,  as  it  is 
not,  would  be  as  favourable  to  the  appellants 
as  could  be.  What  then?  These  provisions 
would  still  be  but  parts  of  a  mutually  execu- 
tory trading  contract  between  British  sub- 
jects and  His  Majesty's  enemies,  and,  if  the 
view  I  have  submitted  to  your  Lordships  is 
right,  the  contract,  clauses  and  all,  came  to 
an  end  on  the  outbreak  of  war.  If  so,  neither 
these  clauses  nor  any  like  them  could  be 
prayed  in  aid  as  answers  to  the  claim,  which 
the  respondents  were  entitled  to  make. 
[292]  The  declaration  adjudged  to  them  was 
in  my  opinion  right,  and  the  appeal  should 
be  dismissed. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Dtnahtt  Aotien-Gesellsghaft  (Vobimals 
AuBW)  Nobel  and  Company)  v,  Rio  Tin- 
to  Company,  Limited. 

LoSD  DuNEDiN. — My  Lords,  the  contract  in 
this  case  is  in  its  main  features  the  same  as 
those  in  the  case  which  your  Lordships  have 
just  considered.  The  same  relief  is  asked. 
There  is  therefore  no  need  to  repeat  what 
has  already  been  said  in  that  case.  This  case 
would  be  directly  ruled  by  the  other  were  it 
not  for  one  distinction.  The  contract  in  Ertel 
Bieber's  Case  was  an  English  contract  The 
contract  in  this  case  was  a  contract  made  in 
Germany  in  the  German  language  by  a  Ger- 
man agent  of  the  English  principal. 

This  distinction  is  sought  to  be  utilized 
by  the  defendants  in  various  ways  which  I 
will  deal  with  separately. 

In  the  first  place  it  is  pointed  out  that 
there  is  an  arbitration  clause  which  provides 
that  all  disputes  arising  from  the  interpreta- 
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tion  of  the  contract  are  to  be  settled  by  ar- 
bitration, and  the  fact  that,  in  default  of 
agreement  as  to  an  umpire,  application  is 
to  be  made  to  the  Chamber  of  Commerce  at 
Frankfort-on-the-Main  is  said  to  point  to  a 
German  arbitration.  From  this  the  defend- 
ants argue  that  the  plaintiffs  cannot  bring 
themselves  'within  the  words  of  the  L^;al 
Proceedings  against  Enemies  Act,  1915,  which 
gives  its  privilege  only  to  a  British  subject 
entitled  for  the  time  being  to  bring  action 
in  the  High  Court.  On  this  point  I  entirely 
agree  with  the  simple  view  expressed  by 
Neville,  J.,  and  have  nothing  to  add  to  what 
he  has  said. 

Next,  it  is  said  that  the  contract  being  a 
German  contract  interpretation  must  be  ac- 
cording to  German  law,  and  that  it  is  ac- 
cordingly necessary  for  the  plaintiffs  to  show 
that,  interpreted  according  to  German  law, 
there  are  clauses  which  involve  intercourse 
with  the  enemy  and  avoid  the  contract,  the 
suspensory  clauses  not  interfering  with  those 
clauses. 

[293]  My  Lords,  it  is  here  that  I  find  the 
judgment  of  the  Court  of  Appeal,  thouglt  I 
thoroughly  agree  with  much  of  what  is  said 
by  the  learned  judges,  not  quite  satisfactory 
to  my  mind.  My  reason  is  this:  I  do  not  find 
in  this  contract  any  exact  counterpart  to 
clause  12  in  the  Ertel  Bieber  contract.  Clause 
5  is  appealed  to,  which  is  in  these  terms: 
*'5,  Delivery  calls:  •  You  are  to  give  us  notice 
at  once  for  the  year  1913,  and  for  each  of  the 
following  contract  years  at  latest  on  the 
30th  September  of  the  year  previous  to  de- 
livery of  any  special  wishes  regarding  the 
deliveries  of  the  quantities  of  sulphur  ore 
which  you  are  to  take  under  this  contract." 

This,  in  my  view,  does  not  impose  a  duty, 
but  merely  gives  an  option.  I  need  not,  how- 
ever, pursue  the  subject,  as  the  ground  on 
which  the  judgment  in  the  Ertel  Bieber  Case 
was  based,  that  a  clause  suspending  deliveries 
during  the  war,  but  making  them  obligatory 
afterwards,  is  against  public  policy,  and 
therefore  void,  is  equally  applicable  to  the 
clause  in  this  case.  The  only  point,  there- 
fore, is  whether  the  fact  of  this  being  a  Ger- 
man contract  to  be  interpreted  according  to 
German  law  prevents  the  application  of  this 
ground  of  judgment. 

My  Lords,  it  seems  to  me  that  the  fact 
of  its  being  a  German  contract  has  no  bear- 
ing  on  the  question.  I  will  assume  that  ques- 
tions of  interpretion  are  to  be  settled  in  ao^ 
cordance  with  German  law.  HiIb  is,  perhaps, 
an  arguable  point,  seeing  that  much  of  the 
performance,  e.  g.,  the  mining  of  the  ore,  the 
provision  of  the  tonnage,  etc.,  is  not  to  be 
performed-  in  Germany.  But  I  will  assume 
it.  Now  what  could  the  German  Courts  de- 
cide? If  the  contract  continued  to  be  carried 
out  according  to  its  terms  there  would  neces- 


sarily be  commereial  intercourse.  But  the 
German  Courts  could  decide  that  the  suspen* 
Bory  clause  stopped  such  intercourse,  and 
either  did  or  did  not  leave  other  duties  involv- 
ing intercourse.  If  they  decided  it  did 
leave  such  duties,  then  again  there  would  be 
intercourse.  If  they  decided  it  did  not,  then 
they  might  decide  that  the  existence  of  the 
suspensory  clause  and  the  continuance  of  the 
contract  after  the  war  were  not  against  Ger- 
man public  policy.  But  they  could  not  de- 
termine in  such  a  way  as  to  bind  an  English- 
man in  an  English  Court  that  such  a  clause 
with  these  effects  was  not  against  English 
public  policy  and  therefore  binding  on  an 
English  subject.  Your  Lordships  will  remem- 
ber the  quotation  [294]  from  Lord  Alvan- 
ley*8  judgment  in  Furtado  v.  Rogers,  3  B. 
&  P.  (Eng.)  191,  wherein  he  equiparates  the 
rule  of  the  common  law  founded  on  public 
policy  to  an  actual  prohibition  ocmtained  in 
an  Act  of  Parliament.  It  is  illegal  for  a 
British  subject  to  become  bound  in  a  manner 
which  sins  against  the  public  policy  of  the 
King's  realm.  I  think  that  the  Court  of  Ap- 
peal has  expressed  the  same  views,  although 
they  are  not  directly  pointed  to  the  ques- 
tion of  acceding  to  a  suspensory  clause  which 
ex  hypothesi  is  against  the  public  policy  of 
the  English  law.  But  the  general  principal, 
as  expressed  by  the  learned  judges,  is  the 
same,  and  with  their  remarks  I  agree. 

The  defendants'  counsel  strove  to  liken  this 
case  to  the  cases  of  Jacobs  v.  CrWt  Lyon- 
nais,  12  Q.  B.  D.  (Eng.)  689;  and  In  re 
Missouri  Steamship  Co.  42  Ch.  D.  (Eng.) 
321.  These  cases  have,  in  truth,  no  applica- 
tion. In  the  CrMit  Lyonnais  Case,  12  Q. 
B.  D.  (Eng.)  589,  a  freighter  was  held  not 
excused  from  the  duty  of  furnishing  a  car- 
go on  the  ground  that  the  shipping  of  the 
cargo  was  prohibited  in  a  foreign  port  by 
a  foreign  law.  It  was  held  that  an  im- 
possibility  due  to. a  foreign  law  is  net  like 
an  impossibility  due  to  a  domestic  law.  It  i» 
an  impossiblility  in  fact,  not  in  law,  and  a» 
supervening  impossibility  in  fact  does  not  ex- 
cuse. That  is  the  whole  decision.  In  the 
Missouri  Case,  42  Ch.  D.  (Eng.)  321,  a 
contract  of  carriage  which  was  entered  into 
in  Massachusetts  was  to  be  entirely  performed 
in  England,  and  the  Court  held  that  it  wa» 
therefore  in  all  respects  an  English  contract. 
That  being  so,  they  held  that  a  clause  ex- 
empting the  carrier  from  liability  for  de- 
fault due  to  the  fault  of  his  servants,  being 
a  clause  which  was  not  void  by  the  law  of 
England  as  against  public  policy,  could  re- 
ceive effect,  and  that  the  fact  that  by  the 
law  of  Massachusetts  such  a  clause  would  be 
void  on  that  ground  was  an  irrelevant  con- 
sideration. This  also  has  obviously  no  ^k 
plication  to  the  question  of  whether  an  Eng- 
lishman can  be  held  in  an  English  Court  of 
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bw  to  be  bound  bj  a  stipulation  which  the 
English  Courts  holds  it  is  illegal  for  him  to 
undertake.  The  cases  cited  by  Sankey,  J.,  are, 
I  think,  in  point. 

The  case,  therefore,  fails  on  its  specialityy 
and  is  ruled  by  the  case  of  Ertel  Bieber. 

My  Lords,  I  have  rested  my  opinion  on 
what  I  consider  the  broader  and  more  satis* 
factory  ground.  But,  were  it  necessary  so  to 
[295]  decide,  I  am  clear  that  it  is  for  those 
who  say  that  the  German  law  is  different 
from  the  English  to  aver  it  as  fact  and  to 
prove  it.  This  they  have  not  done,  and  that 
being  so  the  German  law  must  be  presumed 
to  be  the  same  as  the  English. 

I  move  that  the  appeal  be  dismissed  with 
costs. 

LoBD  Atkinson  {deaZing  with  the  second 
and  third  cases), — ^My  Lords,  I  concur. 

For  convenience'  sake  the  appellant  com* 
panics  in  these  two  cases  have  in  argument 
been  styled  the  K5nigs  Company  and  the 
Dynamit  Company  respectively.  The  re- 
spondent company  in  both  these  cases  claims 
declarations  similar  to  those  claimed  in  the 
Ertel  Bieber  Case,  in  respect  as  to  the  K5nig8 
Company  of  two  agreements  dated  respective* 
ly  February  7,  1911,  and  March  17,  1913, 
and  as  to  the  Dynamit  Company  of  two 
agreements  dated'  respectively  January  19, 
1910,  and  January  28,  1913.  Each  of  these 
four  agreements  has  been  in  part  performed, 
deliveries  of  ore  having  been  made  under 
each  of  them,  and  accordingly  as  to  each  of 
tbem  the  claim  of  the  respondents  is  prop- 
erly made  without  prejudice  to  the  liabili- 
ties already  incurred  on  August  4,  1914, 
when  war  between  this  country  and  Ger- 
many was  proclaimed.  Some  controversy  arose 
as  to  whether  certain  German  words  used  in 
the  clause  contained  in  each  of  the  four  con- 
tracts dealing  with  the  prevention  of  the 
delivery  or  receipt  of  the  ore  contracted  for 
force  majeure,  such  as  war,  strikes,  etc., 
should  be  the  more  correctly  rendered  into 
English  by  the  word  "suspended"  or  the 
word  "postponed."  The  translator  of  the 
respondents  deposed  that  the  word  "sus- 
pended" was  the  English  equivalent,  but 
whether  he  was  right  or  not  makes,  in  my 
view,  no  difference  whatever  ap  to  the  legal 
effect  of  the  declaration  of  war  upon  these 
agreements.  It  is,  I  think,  plain  that  the 
word  "war"  in  this  clause  covers  war  be- 
tween Great  Britain  and  Germany,  and  pre- 
vention by  war  includes  both  the  physical 
operation  of  war  and  the  legal  consequences 
ef  a  state  of  war. 

'  In  these  two  cases,  just  as  in  the  Ertel 
Bieber  Case,  the  contracts  purport  to  secure 
the  benefit  of  vast  transactions  in  trade  to 
the  appellant  companies,  and,  through  them, 
to  their  country.     The  suspensory  or  post- 
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ponement  clause  does  not  completely  deprive 
[296]  the  appellant  companies  of  the  enjoy* 
ment  of  these  benefits,  nor  their  country  of 
the  advantages  which  it  must  be  taken  would 
result  from  the  carrying  on  of  that  trade.  It 
merely  postpones  the  full  enjoyment  of  them 
till  the  end  of  the  war,  but  meanwhile  it 
secures  to  the  appellant  companies,  so  far  as 
contracts  can  do  so,  the  certainty  that  those 
benefits  will  ultimately  be  enjoyed  by  them, 
and  those  advantages  ultimately  reaped  by 
their  country,  should  the  war  not  outlast  the 
periods  the  contracts  cover.  That  certainly 
is,  in  my  view,  a  great  present  and  imme- 
diate benefit  to  the  enemy  traders,  the  ap- 
pellant companies,  in  the  carrying  on  of  their 
trade,  and,  in  so  far  as  it  is,  it  defeats  one 
of  the  objects  of  this  country  in  going  to 
war,  namely,  to  cripple  the  trade  and  com- 
merce of  Germany.  It  consequently  is  op- 
posed to  the  well-known  and  long-recognized 
public  policy  of  this  country.  If  that  be  so, 
as  I  think  it  is,  then  apart  from  the  points 
of  difference  which  are  said  to  distinguish 
these  two  cases  from  the  Ertel  Bieber  Case, 
the  outbreak  of  the  war  made  it  illegal  for 
an  English  subject  to  carry  out  such  a  con- 
tract, and  as  against  him  the  war  makes  it 
void. 

I  agree  with  the  Court  of  Appeals  in  think- 
ing that  there  are  in  each  of  these  cases, 
just  as  there  were  in  Ertel  Bieber's,  several 
clauses  in  the  contracts  unaffected  by  the  sus- 
pensory clause  which  would  authorize,  and, 
if  observed,  necessitate,  sustained  and  fre- 
quent commercial  intercourse  between  the  ap- 
pellant companies  and  the  respondent  com- 
pany, and  that  for  that  reason,  in  addition  to 
the  first,  the  contracts  should,  as  against  the 
respondent  company,  subject  to  the  points  I 
am  about  to  mention,  be  held  to  have  been 
rendered  illegal  and  void  by  the  proclama- 
tion of  war  on  August  4,  1914.  The  first  of 
these  latter  points  is,  as  I  understand  it, 
this.  Under  s.  1,  sub~s.  6,  of  the  statute 
the  plaintiff  in  such  actions  as  the  present 
must  be  a  British  subject  entitled  for  the 
time  being  to  bring  an  action  in  the  High 
Court.  By  the  definition  clause  a  company 
incorporated  in  His  Majesty's  dominions,  as 
is  the  respondent  company,  is  included  un- 
der the  expression  "British  subject."  I  con- 
cur with  the  Court  of  Appeal  in  thinking 
that  it  is  difficult  to  determine  what  olass 
of  British  subject  it  was  meant  to  identify 
by  the  words  "entitled  to  bring  an  action 
in  the  High  Court."  It  is  possible  they  were 
used  to  exclude  persons  who,  though  British 
subjects,  resided  and  traded  in  the  enemy 
country  and  were  therefore,  [297]  as  laid 
down  by  Lord  Alvanley  in  M'Connell  v.  Hec- 
tor (1801)  2  B.  &  P.  (Eng.)  549,  to  be  con- 
sidered for  all  civil  purposes  as  much  alien 
enemies  as  if  they  had  been  bom  in  that 
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country.  The  respondent  company,  however, 
does  not  come  within  this  latter  class,  but, 
as  the  appellants  contend,  is  excluded  from 
the  class  of  competent  plaintiff  for  another 
reason,  namely,  by  reason  of  the  form  of 
the  arbitration  clause  contained  in  each  of  the 
contracts,  and  this  upon  the  authority  of 
the  well-known  case  of  Scott  v.  Avery,  6 
H.  C.  L.  (Eng.)  811,  followed  in  Caledonian 
Ins.  Co.  V.  Gilmour  [1893]  A.  C.  (Eng.)  85, 
90.  These  latter  cases  establish  that  though 
the  parties  to  a  contract  cannot  by  a  provi- 
sion in  it  oust  the  jurisdiction  of  the  Courts 
of  law,  they  may  agree,  as  they  did  in  these 
cases,  that  no  right  of  action  shall  accrue 
until  a  third  person  shall  have  decided  up- 
on difference  arising  between  them  touching 
the  contract.  The  decision  of  the  person 
named  thus  becomes  a  condition  precedent 
to  the  right  to  sue.  The  arbitration  clauses 
in  th^se  four  contracts  are  wholly  different 
from  that  of  Scott  v.  Avery.  They  are  de- 
signed to  oust  the  jurisdiction  of  the  Courts 
altogether,  not  to  create  a  condition  prece- 
dent to  the  right  to  sue  in  them.  They  pro- 
vide that  "all  disputes  arising  from  the  in- 
terpretation of  the  contract  shall  be  settled 
by  arbitration  to  the  exclusion  of  the  or- 
dinary Courts."  The  principle  of  Scott  v. 
Avery  has  no  application  to  such  a  clause. 
The  point  is,  in  my  entirely  unsustainable. 

The  next  point  is  that  each  of  these  con- 
tracts was  made  in  Germany  between  two 
German  companies,  the  respective  appellant 
companies  and  a  German  Company,  the  duly 
appointed  agents  of  the  respondents,  and  is 
to  be  performed  in  Germany,  and  therefore 
that  if  about  to  be  enforced  in  this  country 
it  ought  to  be  construed  and  interpreted  ac- 
cording to  German  law;  and  further,  as  I 
understood,  that  if  so  interpreted,  though  it 
might  authorize  the  doing  of  an  act  so  in- 
jurious to  the  interests  of  this  State  that 
the  act  would  by  the  public  policy  of  this 
country  be  prohibited  and  made  illegal,  yet 
it  should  still  be  enforced  here  in  the  mean- 
ing put  upon  it  according  to  German  law 
and  could  not  be  held  to  be  illegal. 

That,  in  my  opinion,  is  not  the  law.  In 
Kaufman  v.  Gerson  [1904]  1  K.  B.  (Eng.) 
591,  598,  599,  Collins,  M.R.,  and  Homer, 
L.  J.,  quoted  with  approval  the  following 
[298]  passage  from  Westlake's  Private  In- 
ternational Law,  3rd  ed.  s.  215,  p.  260: 
"Where  a  contract  conflicts  with  what  are 
deemed  in  England  to  be  essential  public  or 
moral  interests,  it  cannot  be  enforced  here 
notwithstanding  that  it  may  have  been  valid 
by  its  proper  law.  The  plaintiff  in  such  a 
case  encounters  that  reservation  in  favour 
of  any  stringent  domestic  policy,  with  which 
alone  any  maxims  for  giving  effect  to  foreign 
laws  can  be  received,"  and  held  that  the 
plaintiff,  a  man  domiciled  in  France,  could 


not  recover  in  England  from  the  defendant, 
a-  woman  likewise  domiciled  in  France,  upon 
an  agreement  in  writing  made  in  France,  to 
pay  him  a  certain  sum  of  money,  the  sign- 
ing of  which  agreement  he  had  coerced  her 
into  by  threats  of  criminally  prosecuting 
her  husband,  the  consideration  being  the 
abandonment  of  the  prosecution,  though,  ac- 
cording to  French  law,  there  was  nothing- 
illegal  in  the  transaction.  In  Grell  v.  Levy 
(1864)  16  C.  B.  (N.  S.)  73,  79,  111  E.  C. 
L.  73,  79,  it  was  decided  that  an  agreement 
to  be  carried  into  effect  in  this  country  which 
would  be  void  on  the  ground  of  champerty, 
if  made  here,  is  not  the  less  void  if  made 
in  a  foreign  country  where  the  contract  was 
legal. 

Erie,  C.  J.,  in  giving  judgment,  said:  ^'As- 
suming,  therefore,  that  the  agreement  was 
not  illegal  in  the  country  where  it  was  made, 
it  becomes  illegal  when  sought  to  be  en- 
forced here."  No  doubt  the  contract  in  this 
latter  case  was  intended  by  the  parties  to 
be  performed  in  England,  but  in  Kaufman  v. 
Gerson  [1904]  1  K.  B.  (Eng.)  591,  598,  699, 
it  is  expressly  found  that  the  contract  was 
by  the  parties  to  it  intended  to  be  performed 
in  France,  yet  the  same  principle  was  ap- 
plied. [1903]  2  K.  B.  (Eng.)  114.  In  Hope  v. 
Hope,  8  De  G.  M.  &  G.  (Eng.)  731,  it  was  held 
that  though  in  that  case,  even  supposing  the 
parties  to  be  domiciled  in  France,  and  the 
agreement  to  be  governed  by  EYench  law  and 
to  be  valid  according  to  that  law  and  to 
have  been  performed  as  to  the  parts  which 
were  invalid  according  to  English  law,  it 
could  not  be  enforced  in  England  as  to  any 
part  of  it.  Turner,  L.  J.  said,  8  De.  G.  M. 
&  G.  (Eng.)  731:  "A  contract  may  be  good 
by  the  law  of  another  country,  but  if  it  be 
in  breach,  fraud  or  evasion  of  the  law  of  this 
country,  or  contrary  to  its  policy,  the  Courts 
of  this  country  cannot,  as  I  conceive,  be 
called  upon  to  enforce  it."  I  emphasize  the 
words  "or  contrary  to  its  policy."  In  Rousil- 
lon  V.  Rousillon  (1880)  14  Ch.  D.  351,  369, 
[299]  Fry,  J.,  says:  "He"  (Mr.  Cookwm, 
plaintiffs'  counsel)  ''has  insisted  that,  even 
if  the  contract  was  void  by  the  law  of  Eng- 
land as  against  public  policy,  yet,  inasmuch 
as  the  contract  was  made  in  France,  it  must 
be  good  here,  because  the  law  of  France 
knows  no  such  principle  as  that  by  which 
imreasonable  contracts  in  restraint  of  trade 
are  held  to  be  void  in  this  country.  It  ap- 
pears to  me,  however,  plain  on  general  prin- 
ciples that  this  Court  will  not  enforce  a  con- 
tract against  public  policy  of  this  country, 
wherever  it  may  be  made.  It  seems  to  me 
also  absurd  to  suppose  that  the  Courts  of 
this  country  should  enforce  a  contract  which 
they  consider  to  be  against  public  policy  simp- 
ly because  it  happens  to  have  been  made 
somewhere  else."    Welt,  the  public  policy  of 
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this  country  prohibits  trading  with  the  ene- 
my by   Briti^  subjects. 

The  strongest  case,  however,  against  the 
appellants'  contention  is,  in  my  view,  the 
case  of  Santos  v.  lUidge,  8  G,  B.  N.  S.  861, 
98  E.  C.  L.  861,  when  properly  examined. 
There  the  action  was  brought  against  a 
British  subject  by  a  native  of  Braeil  to  re- 
cover damages  for  the  nondelivery  to  the 
plaintiff  in  Brazil  of  certain  slaves  living 
in  Braaul  and  owned  by  the  defendant,  and 
there  sold  by  him  to  the  plaintiff  by  a  con- 
tract made  in  Brazil.  The  contract  was  to 
be  performed  in  Brazil,  and  might  be  law- 
fully performed  there.  The  question  for  de- 
cision was  whether,  having  regard  to  the 
time  when,  the  mode  in  which,  and  the  pur- 
poses for  which  the  slaves  were  acquired  by 
the  defendant,  the  holding  and  sale  of  them 
by  him  was  not  made  unlawful  by  the  pro^ 
visions  of  a  certain  English  statute,  binding 
on  defendant  as  an  English  subject,  namely, 
6  &  7  Vict,  c  98.  The  Court  of  Exchequer 
Chamber  decided  that  on  the  proper  construc- 
tion of  the  6th  section  of  that  statute  the 
defendant  was  not  prohibited  from  holding 
and  selling  these  slaves  in  Brazil,  and  ac- 
cordingly the  plaintiff  succeeded;  but  the 
whole  case  proceeded  upon  the  basis  that  had 
these  things  been  prohibited  by  this  statute 
the  contract  could  not  have  been  enforced 
against  the  defendant  in  an  English  Court, 
despite  the  fact  that  it  was  made  in  Brazil 
and  was  to  be  performed  in  Brazil,  and  was 
there  lawful. 

I  now  turn  to  Esposito  v.  Bowden,  7  EI. 
&  Bl.  763,  781,  90  E.  C.  L.  762.  1  find  that 
Willes,  J.,  says  that  ''The  force  of  a  decla- 
ration of  war  is  equal  to  that  of  an  Aot 
of  Parliament  prohibiting  intercourse  with 
the  enemy  except  by  [300]  the  Queen's  li- 
cense. As  an  Act  of  State,  done  by  virtue 
of  the  prerogative  exclusively  belonging  to 
the  Crown,  such  a  declaration  carries  with 
it  all  the  force  of  law."  Well,  many  proc- 
lamations forbidding  trading  with  the  enemy 
have  been  made  by  the  Crown  since  the  pres- 
ent war.  Willes,  J.,  then  quotes  with  ap- 
proval the  following  passage  from  the  judg- 
ment of  Lord  Alvanley  in  Furtado  v.  Eogers, 
3  B.  &  P.  (Eng.)  191,  198:  "It  is  admitted 
that  if  a  man  contract  to  do  a  thing  which 
is  afterwards  prohibited  by  Act  of  Parlia- 
ment, he  is  not  bound  by  this  contract.  .  .  . 
An  on  the  same  principle,  where  hostilities 
commence  between  the  country  of  the  under- 
writer and  the  assured,  the  former  is  forbid- 
den to  fulfil  his  contract."  Mr.  Compston 
complained  that  he  had  not  been  given  an 
opportunity  of  proving  what  was  the  proper 
construction  of  these  four  contracts  accord- 
ing to  the  law  of  Germany.  In  the  absence 
of  that  proof  it  must  be  assumed  to  be  simi- 
lar to  the  law  of  England,  but  even  if  one 


makes  to  him  the  very  largest  concession  he 
can  expect  or  demand,  and  assumes,  what  is 
extremely  imlikely,  that  the  law  of  Germany, 
and  the  state  policy  of  Germany  upon  which 
the  law  is  founded,  does  not  in  any  way  or 
to  any  extent  prohibit  trading  with  Ger- 
many's enemies,  I  think  the  above  cited  au- 
thorities clearly  establish  that,  even  if  it 
were  so,  a  British  subject,  once  war  breaks 
out,  is  bound  not  to  trade  with  Great  Bri- 
tain's German  enemies,  that  contracts  bind- 
ing him  to  do  so  become  as  to  him  illegal 
and  void,  and  that  the  Courts  of  this  coun- 
try will  not  enforce  them.  The  rights  and 
liabilities  of  British  subjects  depend  in  these 
matters. for  their  legality  upon  what  British 
laws  and  British  policy  demand,  and  not  up- 
on what  the  law  or  public  policy  of  Germany 
prescribes  in  reference  to  commercial  con- 
tracts made  with  its  subjects.  The  last  of 
these  three  points  raised  by  the  respondents 
was  that  the  proceedings  under  this  statute 
(5  Geo.  5,  c.  36)  are  not  proceedings  en- 
forcing contracts,  within  the  meaning  of  the 
foregoing  authorities.  But  they  are  proceed- 
ings in  which  the  effect  of  the  present  war 
upon  the  rights  and  liabilities  of  the  parties 
to  a  contract  made  before  the  war  is  declared 
and  determined.  The  very  object  of  the  stat- 
ute was  to  enable  these  declarations  to  be 
made  in  the  case  of  an  enemy  defendant  with- 
out waiting  till  an  action  could  be  brought 
to  enforce  the  contract.  Such  declara- 
tions, may,  in  ordinary  practice,  be  made 
[301]  though  no  further  relief  be  asked  for. 
If  an  action  were  brought  against  the  re- 
spondents for  damage  for  breach  of  contract, 
the  first  step  the  Court  would  have  to  take 
would  be  to  ascertain  what  the  rights  of  the 
plaintiff  and  what  the  liabilities  of  the  de- 
fendant under  the  contract  were,  and  what 
was  the  effect  of  the  war  on  both,  before  any 
damages  could  be  awarded.  It  appears  to 
me  to  be  a  most  important  step  in  the  enforc- 
ing of  the  contract,  and  part  of  the  process 
of  enforcing  it.  I  concur  with  the  Court  of 
Appeal  in  thinking  that  this  point  is  as  un- 
sound as  the  other.  I  do  not  think  it  nec- 
essary to  refer  to  those  authorities  dealing 
with  the  sale  or  management  or  discharge 
of  the  liabilities  attaching  to  the  real  or 
personal  property  of  an  alien  enemy  situated 
in  this  country,  as  they  do  not  touch  the 
case,  though  often  cited.  I  think  the  decision 
appealed  from  was  right,  and  the  appeal 
should  be  dismissed  with  costs. 

Lord  Pabkis  of  Waddinoton. — My  Lords, 
I  agree. 

The  only  substantial  difference  between 
this  case  and  that  of  Ertel  Bieber  &  Co.  v. 
Rio  Tinto  Co.  which  your  Lordships  have 
just  decided,  is  that  the  contract  to  which 
this  case  relates,  and  under  which  ore  was 


eoo 


aXB  THIS  VOL.  ANN.  CAS.  1918D. 


Bold  by  the  respondents  to  the  appellants  to 
be  delivered  over  a  series  of  years,  was  a 
contract  in  the  German  language  and  was 
entered  into  in  Germany,  so  that  it  is  argued 
that  it  must  be  construed  and  the  rights  and 
liabilities  of  the  parties  thereto  determined 
according  to  German  law.  It  appears  that 
an  application  was  made  on  behalf  of  the  ap- 
pellants to  Sankey,  J.,  to  adjourn  the  trial 
of  the  action  in  order  to  allow  time  to  pro- 
cure evidence  of  German  law.  This  applica- 
tion was  refused,  leave  being  given  to  re- 
new it  when  the  action  came  on  for  hearing. 
The  application  was  not  in  fact  renewed, 
counsel  for  the  appellants  contending  that 
the  onus  of  proving  what  the  German  law 
was  rested  on  the  respondents.  In  my  opin- 
ion this  contention  was  erroneous.  Until 
the  contrary  be  proved  the  general  law  of 
a  foreign  State  is  presumed  to  be  the  same 
as  the  law  of  this  country.  The  point  was 
recently  considered  by  the  Judicial  Commit- 
tee of  the  Privy  Council  in  the  case  of  The 
Parchim  [1918]  2  A.  C.  (Eng.)  167.  It  fol- 
lows that  the  onus  of  proving  that  the  Ger- 
man law  differs  from  the  law  of  this  coun- 
try rested'  with  the  [302]  appellants,  and  the 
appellants  not  having  discharged  this  onus 
the  presumption  holds  good. 

Assuming,  however,  that  the  Court  had 
heard  evidence  as  to  German  law  and  had 
decided  as  a  matter  of  fact  that  according 
to  German  law  the  force  majeure  clause  in 
the  contract  covered  the  case  of  war  between 
the  United  Kingdom  and  Germany,  and  that 
there  was  nothing  contrary  to  German  public 
policy  in  the  clause  so  interpreted,  this 
would  not,  in  my  opinion,  conclude  the  mat- 
ter in  the  appellants*  favour.  Whenever  the 
Courts  of  this  country  are  called  upon  to 
decide  as  to  the  rights  and  liabilities  of  the 
parties  to  a  contract,  the  effect  on  such  con- 
tract of  the  public  policy  of  this  country  must 
necessarily  be  a  relevant  consideration. 
Every  legal  decision  of  our  Courts  consists 
of  the  application  of  our  own  law  to  the 
facts  of  the  case  as  ascertained  by  appropri- 
ate evidence.  One  of  these  facts  may  be  the 
state  of  some  foreign  law,  but  it  is  not  the 
foreign  law  but  our  own  law  to  which  effect 
is  given,  whether  it  be  by  way  of  judgment 
for  damages,  injunction,  order  declaring 
rights  and  liabilities,  or  otherwise.  As  has 
been  often  said,  private  international  law  is 
really  a  branch  of  municipal  law,  and  ob- 
viously there  can  be  no  branch  of  municipal 
law  in  which  the  general  policy  of  such  law 
-can  be  properly  ignored.  If  the  policy  of 
our  law  renders  it  unlawful  for  a  subject  of 
the  Crown  to  contract  with  a  foreigner  that 
if  war  break  out  between  this  country  and 
the  State  of  which  the  foreigner  is  a  subject 
the  latter  shall  be  indemnified  against  or  be 


relieved  from  or  receive  compensation  for  a 
loss  which  he  would  otherwise  incur,  no  sub- 
ject of  the  Crown  can  be  allowed  to  evade 
the  rule  by  entering  into  such  a  contract 
out  of  the  jurisdiction  and  stipulating  ex- 
pressly or  impliedly  that  the  contract  shall 
be  governed  by  a  foreign  law.  The  late  Mr. 
Westlake  sums  up  the  law  on  this  point  in 
the  following  proposition  (Private  Interna- 
tional Law,  4th  ed.  s.  215)  :  "Where  a  con- 
tract conflicts  with  what  are  deemed  in 
England  to  be  essential  public  or  moral  inter- 
ests, it  cannot  be  enforced  here  notwithstand- 
ing that  it  may  have  been  valid  by  its  prop- 
er law."  There  is  ample  authority  for  this 
proposition.  The  only  case  cited  as  laying 
down  a  contrary  rule  was  Santos  v.  Illidge, 
8  C.  B.  N.  S.  861,  98  E.  C.  L.  861,  but  that 
case  turned  not  upon  any  general  rule  of  pub- 
Ite  policy  but  on  the  construction  of  a  par- 
ticular statute. 

[303]  It  is  clear  that  in  deciding  under  the 
provisions  of  the  Legal  Proceedings  against 
Enemies  Act,  1915,  as  to  the  effect  of  the 
war  on  the  rights  and  liabilities  of  the  par- 
ties to  a  contract  it  is  the  effect  of  the  war 
according  to  English  law  which  is  to  be  de- 
termined or  declared,  and  it  follows,  in  my 
opinion,  that  the  rights  and  liabilities  in 
question  are' also  the  rights  and  liabilities 
of  the  parties  according  to  English  law.  The 
force  majeure  clause  in  the  contract  in  ques- 
tion, even  if  valid  according  to  German  law, 
must  be  h^ld  void  in  the  Courts  of  this  coun- 
try as  contravening  a  general  rule  of  pub- 
lic policy.  If  this  be  so,  the  suggested 
ground  for  distinguishing  this  case  from 
the  case  of  Ertel  Bieber  &  Co.  v.  Rio  Tinto 
Co.  entirely  breaks  down. 

In  my  opinion  this  appeal  also  fails,  and 
should  be  dismissed  with  costs. 

LOBD  SuMNEB. — ^My  Lords,  I  concur. 
Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Vebeiniote  Koetnios  ani>  Latjbahuettb  Ac- 
tien-Gesellschaft  ruEB  Berobau  and 
HuEiTENBEn^aiEB  V.  Rio  Tinto  Company, 
Limited. 

I/>W)  Dunedin. — ^My  Lords,  this  case  is 
admittedly  not  distinguishable  from  the  last, 
and  I  move  that  the  appeal  be  dismissed  with 
costs. 

LoBD  Atkinson  (see  judgment  in  previous 
case ) . 

Lord  Pabkeb  of  Waddinoton.— My  Lords, 
I  concur. 

Lobd  SuMNiEE. — ^My  Lords,  I  concur. 
Order  of  the  Court  of  Appeal  af&rmed  and 
appeal  dismissed  with  costs. 
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In  the  reported  case  it  is  held  that  a  con- 
tract for  the  sale  of  ore,  the  deliveries  to 
cover  a  considerable  period  of  years,  is  abro- 
gated by  the  outbreak  of  war  between  the 
countries  of  which  the  parties  are  respec- 
tively citizens.  The  court  also  holds  that  a 
provision  in  the  contract  that  in  the  event 
of  war  it  shall  be  suspended  and  resumed  at 
the  conclusion  of  hostilities  is  void.  This 
holding  is  based  on  the  view  that  the  pos- 
session by  an  alien  enemy  of  a  valuable  com- 
mercial contract  to  be  effective  at  the  con- 
clusion of  the  war  is  an  asset  of  present  val- 
ue, which  he  cannot  consistently  with  public 
policy  be  permitted  to  retain.  The  subject 
of  alien  enemies,  including  the  effect  of  war 
on  contracts  and  dealings  with  them,  is  con- 
sidered in  the  notes  to  Daimler  Co.  v.  Con- 
tinental l^yre,  etc.  Co.  Ann.  Cas.  1917C  170; 
and  U.  S.  ▼.  Meyer,  Ann.  Cas.  1918C  704. 
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provision;  the  single  "house  of  legislation" 
required  b^  the  constitution  being  given  pow- 
ers of  legislation  in  the  first  instance. 

Validity  of  Ii&itiated  Ordinance  —  De« 
termination  before  Enactment. 

The  constitutionality  of  a  municipal  ordi- 
nance which  is  to  be  presented  to  the  voters 
for  adoption  will  not  be  determined  before 
it  is  adopted. 

[See  generally,  Ann.  Cas.  1916B  819.] 


Appeal  from  St.  Louis  Circuit  Court: 
Shields,  Judge. 

Action  by  Charles  A.  Pitman,  plaintiff, 
against  John  W.  Drabelle  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated   in  the  opinion.     Ar- 

nftl£ED. 

Ee^ry  8.  Caulfield,  Homer  O,  PkUlips  and 
George  L,  Vaughn  for  appellant. 

Charlee  E.  Doues  and  Eiferett  Paul  Origin 
for  respondents  Peayer  and  Menue. 

Benjamin  H.  Cfharles  for  respondent  board 
of  election  commissioners. 


PITMAK 

V. 

DRABEIiLE  ET  AIi. 

Missouri  Supreme  Court — ^February  21,  1916. 
267  Mo,  78;  183  S.  W.  1055. 


Cottstitntional  Imw  —  Conatraetion  of 
Statnto  in  Favor  of  Validity. 

It  is  settled  law  that  the  charter  of  a  mu- 
nicipality or  a  state  statute  will  not  be  held 
to  violate  the  constitution  if  any  other  ra- 
tional interpretation  can  be  given  it,  this  be- 
ing particularly  true  with  respect  to  the 
states  where  the  legislature  has  plenary  power. 

Initiative  and  Referendum  —  Validity 
of  Cliarter  Provision. 

Const,  art.  9,  §  22,  amendment  of  1902, 
relating  to  the  charter  of  St.  Louis,  declares 
that  such  charter  shall  be  in  harmony  with 
and  subject  to  the  constitution  and  laws  of 
the  state,  and  shall  provide  for  a  chief  execu- 
tive and  "at  least  one  house  of  legislation," 
to  be  elected  by  general  ticket.  Const,  art.  5, 
§  57,  amendment  of  1908,  provides  for  the 
initiative  and  referendum.  New  charter  St. 
Louis,  art.  5,  §§  1-6,  gives  the  people  of  the 
city  the  right  to  legislate  by  ballot  if  the  one 
house  of  legislation  iails  to  act  upon  certifi- 
cation to  it  of  petitions  showing  measures 
which  the  electorate  desire  adopted.  The 
charter  provided  a  single  house  of  legislation. 
It  is  held  that  in  view  of  the  constitutional 
provision  as  to  .initiative,  and  the  fact  that 
by  Laws  1913,  j).  443,  §  29,  initiative  powers 
were  given  to  cities  of  the  second  and  third 
class,  the  chaiter  of  the  city  of  St.  Louis  was 
not  invalid  because  containing  such  initiative 


I. 

[83]  Bond,  J. — Plaintiff,  a  taxpaying  cit- 
izen, sued  to  enjoin  the  holding  of  an  election 
on  the  29th  of  February,  1916,  for  the  adop- 
tion of  two  ordinances  proposed  under  article 
5  of  the  charter  of  St.  Louis,  reserving  to  the 
people  of  that  city  the  power  "known  as  the 
initiative." 

The  ordinances  to  be  submitted  to  a  ballot 
are  referred  to  in  the  petition  by  number  and 
title,  and  provide  for  "the  use  of  separate 
blocks  for  residence  by  white  and  colored 
races  and  for  the  gradual  complete  occupancy 
of  blocks  by  one  of  the  two  races  to  the 
exclusion  of  the  other." 

[84]  The  ground  of  the  petition  is  the 
alleged  unconstitutionality  of  the  provisions 
of  the  charter  with  reference  to  the  exercise 
of  the  initiative  in  legislation,  and  the  mis- 
appropriation of  public  money  for  the  hold- 
ing of  the  election.  The  defendants,  the  board 
of  election  commissioners,  the  city  comp- 
troller and  the  city  treasurer,  demurred, 
whereupon  the  petition  was  dismissed,  and 
plaintiff  appealed  to  this  court  where  the 
cause  was  advanced  for  public  reasons. 

II. 

The  rule  is  apodeictieal  that  the  charter  of 
a  municipal  corporation  or  a  State  statute 
will  not  be  held  to  violate  the  Constitution 
if  any  other  rational  interpretation  or  con- 
struction can  be  given  to  it.  [State  v.  Kirby. 
260  Mo.  1.  c.  127,  168  S.  W.  746;  State  v.  St. 
Louis,  241  Mo.  1.  c.  247,  145  S.  W.  801 ;  State 
▼.  Mcintosh,  205  Mo.  1.  c.  602,  103  S.  W. 
1078;  State  v.  Warner,  197  Mo.  L  c.  656,  94^ 
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S.  W.  962;  Ex  parte  Loving,  178  Mo.  1.  c. 
203,  77  S.  W.  508.] 

ThiB  maxim  is  particularly  applicable  to 
the  framework  of  our  State  government,  for 
the  Constitution  of  Missouri  is  only  limita- 
tive of  the  plenary  power  to  legislate  reserved 
to  the  people  of  the  State,  who  may  exercise 
it  through  the  law-making  body,  or  its  aux- 
iliaries in  government,  or  by  the  initiative 
except  to  the  extent  they  have  restrained 
themselves  by  the  prohibitions  of  the  Con- 
stitution. [Harris  v.  William  R.  Compton 
Bond,  etc.  Co.  244  Mo.  1.  c.  687,  149  S.  W. 
603 ;  McGrew  v.  Missouri  Pac.  R.  Co.  230  Mo. 
496,  132  S.  W.  1076;  State  v.  Warner,  197 
Mo.  650,  94  S.  W.  962;  State  v.  Sheppaxd, 
192  Mo.  497,  91  S.  W.  477.] 

In  that  respect  our  State  government  dif- 
fers from  the  Federal  republic  whose  law- 
making body  derives  its  only  power  to  act 
from  the  grants  contained  in  the  Constitution 
of  the  United  States;  while  the  State  Legis-. 
lature  may  enact  any  laws  not  forbidden  by 
the  State  or  Federal  Constitutions.  It  fol- 
lows that  the  relation  of  the  State  Legislature 
to  our  Constitution  [85]  is  the  antinomy  of 
the  relation  of  Congress  to  the  Federal  Con- 
stitution. 

The  same  principle  governs  the  action  of  a 
municipal  corporation  which  in  its  public 
capacity  as  an  agent  of  the  State  government, 
may  amend  its  charter  in  any  manner  or 
enact  ordinances  for  any  purpose  not  in  con- 
flict with  the  Constitution  and  the  laws.  State 
and  Federal. 

The  crux  of  this  case  is  whether  the  in- 
clusion in  the  amended  charter  of  the  pro- 
visions giving  to  the  people  the  additvonal 
right  to  legislate  by  the  initiative  plan  is 
prohibited  by  the  language  of  the  Consti-- 
tution  (Art.  9,  sec.  22),  which  provides  for 
the  amendment  of  the  charter  of  the  city  of 
St.  Louis. 

It  is  claimed  that  the  amended  charter, 
though  otherwise  regularly  framed  and  adopt- 
ed, contravened  the  Constitution  by  the  in- 
clusion therein  of  the  power  to  legislate 
through  an  instrumentality  different  from 
the  one  referred  to  in  the  Constitution.  The 
argument  being  that  by  referring  to  a  "house 
of  legislation"  and  requiring  that  any  amend- 
ment of  the  charter  should  "provide  at  least** 
one  of  these,  the  Constitution  impliedly  pro- 
hibited any  further  provision  for  an  addition- 
al mode  of  legislation.  To  determine  this 
point,  it  is  necessary  to  consider  the  language 
of  the  Constitution  providing  what  shall  be 
the  character  and  the  contents  and  the  meth- 
od of  adoption  of  a  new  charter  of  the  city 
of  St.  Louis.  So  much  of  the  language  as 
is  pertinent  to  the  inquiry  is,  to  wit: 

"Which  said  charter  shall  be  in  harmony 
with  and  subject  to  the  Constitution  and  law 
of  the  State,  and  shall  provide,  among  other 


things,  for  a  chief  executive  and  at  least  one 
house  of  legislation  to  be  elected  by  general 
ticket.**  [Mo.  Constitution,  art.  9,  sec.  22, 
Amendment  adopted  in  1902.] 

It  is  not  contended  that  the  charter  under 
review  fails  to  meet  the  requirements  of  this 
language  in  any  other  respect  than  that  it 
gives  the  people  the  right  to  [86]  legislate 
by  ballot  if  the  one  "house"  of  legislation 
fails  to  act  upon  the  certification  to  it  of 
petitions  showing  the  measures  which  the 
people  request  them  to  adopt.  [New  Charter 
of  St.  Louis,  art.  5,  page  45,  sections  1  to  6 
inclusive.] 

The  plan  incorporated  in  the  amended 
charter  conditions  the  right  to  its  exercise 
upon  the  inaction  of  the  board  of  aldermen 
and  in  that  respect  it  lacks  the  full  faculty 
of  legislation  which  was  reserved  to  the  peo- 
ple of  the  State  in  the  amendment  of  the 
Constitution  in  1908.  [Constitution  of  Mis- 
souri, art.  4,  sec.  57.]  But  with  this  excep- 
tion and  others  necessary  to  make  it  workable 
and  applicable  to  municipal  purposes  and 
limits,  the  plan  is  the  same  as  that  embodied 
in  the  State  Constitution  construed  in  State 
V.  Carter,  257.  Mo.  52,  165  S.  W.  773,  and  is 
practically  identical  with  the  powers  given  to 
cities  of  the  second  and  third  classes  by  the 
General  Assembly  in  1913.  [Laws  1913,  pp. 
443-4,  sec.  29;  Laws  1913,  p.  530,  sec.  20  et 
seq.;  Barnes  v.  Kirksville,  266  Mo.  270,  Ann. 
Cas.  1917C  1121,  180  S.  W.  545.] 

Hence  it  is  evident  that  the  feature  of  the 
charter  under  review  is  completely  congruous 
with  the  constitutional  policy  that  the  people 
of  the  State  at  large  should  enjoy  the  right 
of  the  initiative,  and  also  with  the  declared 
policy  of  the  State  expressed  in  the  above 
acts  of  the  Legislature  granting  the  same 
powers  as  to  the  local  administration  and 
providing  for  their  inclusion  in  the  charters 
of  the  cities  of  the  State.  In  view  of  this 
declaration  of  the  public  policy  of  this  State 
through  the  medium  of  the  higlieat  exponents 
thereof,  the  Constitution  and  the  General 
Assembly,  we  may  dismiss  from  view  any 
consideration  of  the  suggestion  that  the 
amended  charter  of  the  city  of  St.  Louis  is 
out  of  harmony  with  the  Constitution  or 
laws  of  the  State  in  so  far  as  it  provides  for 
the  exercise  by  the  people  of  that  city  of  the 
power  to  legislate  by  the  initiative. 

III. 

[87]  It  only  remains  to  inquire  whether 
there  is  anything  in  the  above  language  of  the 
Constitution  which  prohibits  expressly  or  by 
necessary  implication  the  enactment  of  ro 
much  of  the  amended  charter  as  secures  to 
the  people  of  St.  Louis  a  qualified  power  to 
legislate  in  this  mode?  All  that  the  Consti- 
tution contains  in  reference  to  any  instrumen* 
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talitj  of  legislation  is  comprised  in  these 
words;  to  wit,  ''shall  provide  among  other 
things  ...  at  least  one  house  of  l^isla- 
tion."  This  requirement  was  completely  pro- 
Tided  in  the  new  charter  by  creating  a  board 
of  aldermen  who  were  given  legislative  ]>ower 
subject  to  the  limitations  therein.  [New 
Charter  of  St.  Louis,  art.  4,  sec.  1.]  Having 
prescribed  that  one  house  of  legislation  would 
be  enough,  the  Constitution  does  not  prohibit, 
but  impliedly  permits  the  addition  of  any 
other  house  or  body  with  the  capacity  to 
l^islate.  The  only  restriction  placed  by  it 
upon  the  framing  of  a  new  charter  is  that  it 
must  provide  "at  least  one"  of  such  legislative 
bodies.  This  necessarily  left  the  people  free 
to  give  legislative  functions  to  another  body, 
for  it  simply  required  that  the  number  should 
not  be  less  than  one. 

The  use  of  the  words  "at  least"  09  vi  ter- 
fnini  are  only  a  restriction  against  dispensing 
with  one  house  of  legislation,  but  does  not 
forbid  nor  prohibit  the  use  of  more  than  one 
house  of  legislation.  80,  imder  the  language 
of  the  Constitution  it  would  have  been  en- 
tirely lawful  for  the  new  charter  to  have 
retained  the  bi-cameral  body  which  was  the 
earlier  form  of  legislation  in  St.  Louis.  But 
it  was  one  of  the  purposes  of  the  subsequent 
constitutional  amendment  (containing  the 
language  under  review)  to  enable  the  people 
of  St.  Louis  to  dispense  with  the  ancient 
form  or  to  readopt  i^  or  to  provide  different 
metliods  of  legislation  with  the  single  qualifi- 
cation that  whatever  mode  [88]  should  be 
devised  it  must  include  at  least  one  house, 
or  legislative  body,  after  which  the  makers  of 
the  new  charter  were  left  free  to  provide, 
without  restriction  or  prohibition,  any  mode 
of  legislation  in  harmony  with  the  Constitu- 
tion and  laws  of  the  State.  This  provision 
of  the  Constitution  was  fully  effectuated  by 
the  adoption  of  the  scheme  contained  in  the 
new  charter  which  provides  for  one  house  of 
legislation  and  an  auxiliary  thereto,  known  as 
the  Initiative. 

A  careful  analysis  of  the  sections  of  the 
present  charter  referring  to  the  exercise  of 
this  auxiliary  power  to  l^islate,  shows  that 
it  cannot  be  exercised  at  all  unless  the  board 
of  aldermen  shall  fail  to  adopt  a  proposed 
ordinance  submitted  to  than  by  the  people  of 
the  city.  Plainly  this  contrivance  does  not 
deprive  the  board  of  aldermen  of  the  power 
to  originate  and  enact  laws,  for  it  leaves 
them  with  full  authority  so  to  do  and  merely 
guards  against  their  refusal  to  enact  a  local 
law  which  is  approved  by  a  majority  of  the 
.qualified  voters  of  the  city;  for  unless  it  is 
supported  by  a  majority  of  the  voters  it 
could  not  carry  at  the  election  and  would 
never  become  a  law. 

It  is  of  the  very  essence  of  free  government 
that  the  laws  regulating  a  community  should 


reflect  the  view  and  voice  of  a  majority  of  its 
voters.  Hence  the  plan  (initiative)  by  which 
the  people  are  empowered  to  do  the  business 
which  their  recalcitrant  representatives  have 
failed  to  perform,  has  met  with  full  judicial 
sanction.  [In  re  Pfahler,  160  Cal.  71,  11 
Ann.  Cas.  911,  88  Pac.  270,  1  L.R.A.(N.S.) 
1092;  Pacific  States  Telephone,  etc.  C^o.  v. 
Oregon,  223  U.  S.  118,  23  S.  Ct.  224,  66 
U.  8.  (L.  ed.)  377.3 

We  are  unable  to  find  anything  in  the 
language  of  the  Constitution  under  review 
which  prohibits  the  people  of  St.  Louis,  after 
having  provided  in  their  charter  for  one 
house  of  legislation,  to  reserve  to  themselvra 
the  power  to  legislate  in  case  of  the  refusal 
of  that  body  to  act.  There  being  no  restric- 
tion express  or  implied  in  the  language  of 
the  Constitution  of  the  State  against  the 
inclusion  of  this  faculty  in  the  [89]  charter, 
and  it  being  plain  to  a  demonstration  that 
the  power  thus  reserved  is  not  inconsistent 
with  the  laws  of  the  State  or  nation,  we  hold 
that  the  petition  framed  on  the  theory  of 
the  unconstitutionality  of  the  initiative  pro- 
visions of  the  charter  stated  no  cause  of  ac- 
tion and  the  demurrer  thereto  was  well  taken. 

IV, 

The  record  shows  that  the  election  to  adopt 
or  reject  the  ordinances  proposed  by  the 
initiative  method  of  legislation,  has  not  yet 
been  held.  The  question  of  the  constitutional- 
ity of  these  laws  is  not,  therefore,  now 
presented  for  decision;  for  during  the  process 
of  legislation  in  any  mode,  the  work  of  the 
lawmakers  is  not  subject  to  judicial  arrest  or 
control,  nor  open  to  judicial  inquiry.  [State 
V.  Meier,  72  Mo.  App.  1.  c.  626;  Dreyfus  v. 
Lonergan,  73  Mo.  App.  1.  c.  346;  State  v. 
Gates,  190  Mo.  1.  &  669,  89  S.  W.  881,  2 
L.R.A.(N.S.)  162  et  seq.;  Qlasgow  v.  St. 
Louis,  107  Mo.  1.  c.  203,  71  S.  W.  743.]  But 
after  the  lawmaking  department  of  the  gov- 
ernment in  any  of  its  forms  or  by  any  of 
its  agencies  has  finished  its  work  and  the 
act  of  legislation  in  which  it  was  engaged 
has  become  fait  accompli  and  is  clothed  with 
the  outward  forms  of  law,  the  question  of  the 
constitutionality  of  the  completed  bill  or 
ordinance  becomes  one  for  ultimate  deter- 
mination by  the  judiciary. 

V. 

Nor  can  it  be  doubted  what  judgment  would 
be  given  if  it  were  shown  that  a  law  had  been 
enacted  violative  of  the  fundamental  principle 
upon  which  the  government  of  the  State  and 
nation  is  founded,  or  destructive  of  the  legal 
rights  of  person  or  property  of  any  citizen 
or  class  of  citizens  of  the  United  States. 
[Constitution  of  the  United  States,  Amend- 
ment 14.]    For  it  must  be  borne  in  mind  that 
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no  citizen  of  this  State  has  any  legal  or  polit- 
ical right  which  does  not  belong  to  every 
other  who  has  not  forfeited  it  by  conviction 
of  crime. 

[90]  Distinctions  based  on  character,  cul- 
ture and  leadership  are  inherent  in  progres- 
sive society  and  exclusively  regulated  by  that 
association;  but  they  find  no  recognition  or 
enforcement  in  judicial  tribunals  when  called 
upon  to  decide  the  natural  rights  of  all 
persons  ''to  life,  liberty  and  enjoyment  of  the 
gains  of  their  own  induBtry,**  to  secure  which 
is  the  chief  design  of  government.  [Con- 
stitution of  Missouri,  art.  2,  sec.  4.] 

In  upholding  the  rights  of  a  ''u^orcf*  of  the 
nation  (an  Indian)  to  the  equal  protection  of 
the  law  it  was  said: 

"It  is  part  of  the  American  creed— ex- 
pressed in  the  chart  of  our  libertiesi— that  all 
men  are  created  equal  before  the  law.  In 
the  administration  of  justice,  neither  race, 
rank,  nor  riches  confers  any  advantage  on  its 
possessor  over  any  other  person.  These  ac- 
cidents are  not  permitted  to  mar  the  wisdom 
and  purity  of  laws  made  for  the  equal  pro- 
tection of  every  human  being.  Upon  this 
principle  we  have  builded,  on  this  continent, 
the  fairest  fabric  of  freedom  which  has  met 
the  eye  of  Time."  [Whirlwind  v.  Von  der 
Ahe,  67  Mo.  App.  1.  c.  630.] 

For  the  reasons  given  in  the  former  par- 
agraphs of  this  opinion  the  judgment  in  this 
case  is  affirmed.  Woodson,  C.  J.,  and  Graves, 
J.,  concur;  Faris,  Blair  and  Kevelle,  JJ., 
concur  to  all  except  as  to  paragraph  five,  as 
to  which  they  express  no  opinion. 

NOTE. 

CoBstlintloitality  of  laitiatiTe  and 
Referenduat  ProviaioBS  Either  in 
State  Conatitiitioiis  or  Mnnieipal 
Charters. 

In  the  case  of  In  re  Pfahler,  150  Cal.  71, 11 
Ann.  Gas.  911^  the  court  sustained  an  initia- 
tive and  referendum  provision  in  a  municipal 
charter  as  against  a  contention  that  to  give 
to  the  people  so  direct  a  voice  in  the  govern- 
ment was  a  departure  from  and  antagonistic* 
to  that  republican  form  of  government  guar- 
anteed by  the  Gonstitution  of  the  United 
States.  The  constitutionality  of  an  initiative 
and  referendum  provision  either  in  a  state 
constitution  or  a  municipal  charter  giving 
the  people  the  right  to  formulate  and  propose 
their  laws  and  to  have  them  voted  on  without 
the  interference  of  the  legislature  or  govern- 
ing body  of  the  city,  as  well  as  the  right  to 
vote  on  the  adoption  or  rejection  of  laws  first 
formed  and  adopted  by  the  legislature  or  gov- 
erning body  of  the  city,  has  been  upheld  in  all 
except  one  of  the  recent  decisions.  Davis 
▼.  Hildebrant,  241  U.  S.  565,  86  S.  Ct.  708, 


60  U.  S.  (L.  ed.)  1173;  Tomlinson  v.  Hodgtes, 
110  Ark.  628,  162  S.  W.  64;  Hill  v.  Butte 
Gounty  (Gal.)  W  Pac.  514;  ISckerson  v.  Dea 
Moines,  137  la.  452,  115  N.  W.  177;  State 
▼.  Hutchinson,  93  Kan.  209,  144  Pac  241; 
Graham  v.  Roberts,  200  Mass.  162,  85  N.  E. 
1009;  State  ▼.  Doluth,  184  Minn.  355,  Ann. 
Gas.  1918A  683,  169  N.  W.  792;  Enos  v. 
Hanff,  98  Neb.  .245,  152  N.  W.  397 ;  Atwater 
▼.  Hassett,  27  Okla.  292,  111  Pac.  802;  Kier- 
nan  ▼.  Portland,  57  Ore.  466,  112  Pac.  402, 
37  L.R.A.(N.S.)  339,  denying  rehearing  57 
Ore.  464,  111  Pac.  379,  37  L.R.A.(N.S.)  332; 
Southwestern  Tel.  etc.  Go.  v.  Dallas  (Tex.) 
131  6.  W.  80;  Walker  v.  Spokane,  62  Wash. 
312,  Ann.  Gas.  1912G  994,  113  Pac.  775.  And 
see  the  reported  case.  Compare  Ex  p.  Fams- 
worth,  61  Tex.  Grim.  342,  135  S.  W.  535,  3S 
L.R.A.(N.S.)  968. 

In  Davis  v.  Hildebrant,  241  U.  S.  665,  36 
S.  Gt.  708,  60  U.  S.  (L.  ed.)  1173,  in 
sustaining  a  provision  in  a  state  constitution 
relative  to  the  referendum,  the  court  said; 
"To  the  extent  that  the  contention  urges  that 
to  include  the  referendum  within  state  legis- 
lative power  for  the  purpose  of  apportionment 
is  repugnant  to  sec.  4  of  article  1  of  the 
Gonstitution,  and  hence  void,  even  if  sanc- 
tioned by  GongresB,  because  beyond  the  con- 
stitutional authority  of  that  body,  and  hence 
that  it  is  the  duty  of  the  judicial  power  so 
to  declare,  we  again  think  the  contention  is 
plainly  without  substance,  for  the  following 
reasons:  It  must  rest  upon  the  assumption 
that  to  include  the  referendum  in  the  scope 
of  the  l^slative  power  is  to  introduce  a  yinis 
which  destroys  that  power,  which  in  effect 
annihilates  representative  government,  and 
causes  a  state  where  such  condition  exists  to 
be  not  republican  In  form,  in  violation  of  the 
guaranty  of  the  Gonstitution.  Gonst.  §  4,  art. 
4.  But  the  proposition  and  the  argument 
disregard  the  settled  rule  that  the  question 
of  whether  that  guaranty  of  the  Gonstitution 
has  been  disregarded  presents  no  justiciable 
controversy,  but  involves  the  exercise  by  Gon- 
gress  of  the  authority  vested  in  it  by  the 
Gonstitution.  .  .  .  In  so  far  as  the  prop- 
osition challenges  the  power  of  Gongress,  as 
manifested  by  the  clause  in  the  Act  of  1911, 
treating  the  referendum  as  a  part  of  the 
legislative  power  for  the  purpose  of  appor- 
tionment, where  so  ordained  by  the  state 
constitutions  and  laws,  the  argument  but 
asserts,  on  the  one  hand,  that  Gongress  had 
no  power  to  do  that  which,  from  the  point 
of  view  of  sec.  4  of  article  1,  previously  con- 
sidered, the  Gonstitution  expressly  gave  the 
right  to  do.  In  so  far  as  the  proposition . 
may  be  considered  as  asserting,  on  the  other 
hand,'  that  any  attempt  by  Gongress  to  rec- 
ognize the  referendum  as  a  part  of  the  legis- 
lative authority  of  a  state  is  obnoxious  to  a 
republican  form  of  govemmoit  aa  provided  faj 
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Bee  4  of  article  A,  the  oontention  necessarily 
but  reasserts  the  proposition  on  that  subject 
previously  adversely  disposed  of." 

In  State  y.  Hutchinson,  93  Kan.  405,  144 
Pac.  241,  it  was  said:  "The  initiative  and 
referaidum  is  not  repugnant  to  the  Consti- 
tution of  the  United  States,  which  guarantees 
to  the  states  a  republican  form  of  government. 
(Kadderly  v.  Portland,  44  Ore.  118,  74  Pac. 
710.)  A  republican  form  of  government  is 
'one  constructed  on  this  principle,  that  the 
supreme  power  resides  in  the  body  of  the 
neoDle.' " 

In  Enos  v.  Hanff,  98  Neb.  245,  152  N.  W. 
397,  the  court  said:  "The  initiative  and 
referendum  Act  of  1897  is  not  invalid  as  an 
attempt  to  regulate  the  administration  of  the 
affairs  of  cities  and  other  municipalities.  It 
provides  for  thie  reference  to  the  voters  of 
such  measures  as  the  legislative  authorities 
of  such  municipalities  have  power  to  'give  the 
force  and  effect  of  law.*  It  does  not  violate 
section  11,  art.  Ill  of  the  Constitution,  nor 
that  provision  of  the  Federal  Constitution 
that  guarantees  to  the  people  representative 
form  of  government.*' 

It  has  been  held  that  a  state  legislature 
has  power  to  delegate  to  the  electors  of  a 
mnnicipality  legislative  authority  to  be  ex- 
ercised by  means  of  the  initiative  and  refer- 
endum. Tomlinson  v.  Hodges,  110  Ark.  528, 
162  S.  W.  64;  Hill  v.  Butte  County  Board  of 
6up'rs  (Cal.)  167  Pac.  514;  Graham  v.  Rob- 
erts, 200  Mass.  152,  85  N.  £.  1009;  State  v. 
Daluth,  134  Minn.  28,  Ann.  Cas.  1918B  635, 
159  N.  W.  792;  Southwestern  Tel.  etc.  Co.  v. 
Dallas  (Tex.)  131  S.  W.  80.  Compare  Ex  p. 
Famsworth,  61  Tex.  Crim.  342, 135  S.  W.  535, 
.33L.R.A.(N.S.)  968. 

It  has  also  been  held  that  a  provision  of  a 
state  constitution  which  forbids  the  adoption 
of  an  initiative  and  referendum  provision  in 
general  legislation  does  not  extend  to  the 
making  of  by-laws  and  ordinances  through  the 
exercise  of  the  initiative  and  referendum  by 
towns  or  cities  under  the  authority  of  the 
l^islature,  in  regard  to  subjects  of  local 
concern.  Graham  v.  Roberts,  200  Mass,  152, 
85  N.  E.  1009. 
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KANSAS  CITT  TJBRBA  COTTA  COM- 


Kansas  Supreme  Court — January  8,  1916. 


97  Kan.  163;  164  Poo.  210. 


BvUdlns   Contraots  ~  Aaaismnent   of 
Proceeds  —  Validity. 

Where  a  defendant  corporation  assigned  to 
a  bank  the  proceeds  of  a  contract  due  and  to 
become  dne  for  furnishing  materials  and  labor 
to  a  building  contractor,  such  assignment  is 
valid  as  against  a  garnishment  of  the  funds 
in  the  hands  of  the  building  contractor. 

[See  note  at  end  of  this  case.] 

Keeessity  of  Beoording. 

Such  an  assignment  is  not  a  chattel  mort- 
gage requiring  registration  to  be  valid  against 
the  claim  of  another  creditor  proceeding  by 
writ  of  garnishment. 

[See  note  at  end  of  this  case.J 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Montgomery 
cdunty:     Flannellt,  Judge. 

Action  by  W.  C.  Hall,  plaintiff,  against 
Kansas  City  Terra  Cotta  Company,  defendant. 
Southwest  National  Bank  of  Kansas  City, 
interpleader.  Judgment  for  plaintiff.  In- 
terpleader appeals.  The  facts  are  stated  in 
the  opinion.    Rsvbbsed. 

W.  E.  Ziegler,  Edgar  0.  Ellia,  Hale  H,  Cook 
and  Raymond  G,  Bameti  for  appellant. 

J,  H.  Keith,  A.  R.  Lamb  and  W.  8.  Keith- 
for  appellee. 

[103]  Dawsok,  J.— The  plaintiff,  W.  C. 
Hall,  commenced  this  action  on  October  12, 
1912,  against  The  Kansas  City  Terra  Cotta 
Company  to  recover  on  the  defendant's  prom- 
issory note,  and  on  the  same  day  caused  gar- 
nishment proceedings  to  be  served  on  Albert 
Neville,  a  Coffeyville  contractor.  Neville,  the 
garnishee,  answered,  and  alleged  that  on 
July  26,  1912,  he  had  entered  into  a  written 
contract  with  the  defendant.  The  Kansas  City 
Terra  Cotta  Company,  for  certain  materials 
to  be  delivered  to  him  at  Coffeyville  on  or  be- 
fore September  20,  1912.  Other  allegations 
covered  failure  of  the  terra  cotta  company  to 
comply  in  full  with  its  contract,  consequent 
damages  to  garnishee,  including  freight  bills 
which  he  was  compelled  to  pay  for  the  de- 
fendant, etc.  He  also  pleaded  that  on  No- 
vember 16,  1912,  he  had  been  notified  by  The 
Southwest  National  Bank  of  [104]  Kansas 
City,  Mo.,  that  the  claim  of  the  terra  cotta 
company  had  been  assigned  to  it  on  Septem- 
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ber  16,  1912,  and  adyising  Mm  that  all  the 
proceeds  of  his  contract  should  be  paid  to  the 
bank.  He  also  prayed  that  the  iMink  should 
be  impleaded  and  required  to  set  up  its  rights, 
and  that  he  be  protected. 

By  leave  of  court,  the  bank  filed  its  answer 
and  cross-petition;  and  by  agreement  of  par- 
ties, and  with  the  approval  of  the  court, 
Neville,  the  garnishee,  was  permitted  to  pay 
into  court  a  sum  of  money  and  was  dis- 
charged. This  action  thereupon  proceeded  be- 
tween the  plaintiff  and  the  interpleading 
bank. 

Incorporated  in  the  terms  of  the  terra 
cotta  company's  note  of  September  16,  1912, 
to  the  bank  was  the  following: 

"Having  deposited  with  said  bank  as  col- 
lateral security  (being  the  legal  holder)  for 
the  payment  thereof,  and  also  for  all  other 
present  or  future  demands  or  claims  of  any 
kind  of  the  said  bank  against  the  undersigned 
due  or  not  due  (Give  brief  description  or  sum- 
mary of  collateral  here)  Sundry  contracts 
which  the  makers  and  endorsers  hereof  here- 
by authorize  said  bank,  or  its  President  or 
Cashier,  to  sell  without  notice  at  public  or 
private  sale  at  option  of  said  bank  or  its 
assigns  (and  with  the  right  to  said  bank  or 
its  assigns  to  be  the  purchaser  of  all  or  any 
part  of  said  collateral,  or  any  such  sale),  in 
case  of  nonperformance  of  the  promise,  apply- 
ing the  net  proceeds  to  the  payment  of  the 
note,  including  interest,  accounting  for  the 
surplus,  if  any,  and  in  case  of  deficiency, 
promise  to  pay  said  bank,  or  its  order,  the 
amount  thereof  forthwith  after  such  sale, 
with  interest  as  provided  above;  and  in  case 
of  any  exchange  of  or  additions  to,  the  col- 
laterals above  named,  the  provision  of  this 
note  shall  extend  to  such  new  or  additional 
collaterals.  The  margin  of  collaterals  to  be 
kept  satisfactory  to  said  bank,  or  in  default 
thereof,  the  note  to  become  due  and  payable." 

The  instrument  purporting  to  assign  the 
Neville  contract  to  the  bank  professed  on 
its  face  to  be  an  "Assignment  of  Collateral, 
(Ik>n tracts  for  Work  and  Material.*'  In  sub- 
stance it  recited  that  the  terra  cotta  company 
was  a  customer  of  the  bank,  indebted  to  it, 
and  contemplated  further  indebtedness,  and 
to  secure  the  payment  thereof,  the  debtor  set 
over  to  the  bank  certain  items  including  the 
Neville  contract;  and  continued  thus: 

"The  purpose  of  this  assignment  is  to  trans- 
fer to  assignee  the  net  contract  price,  that  is 
to  say,  the  sums  due  and  to  accrue  upon  this 
contract  to  assignor  over  and  above  necessary 
expenditures  of  like  nature  at  the  point  of 
construction — ^no  allowances  for  outlays  or 
expenditures  at  point  of  manufacture  to  be 
made  except  upon  written  consent  of  as- 
signee* 

[105]  "To  avoid  embarrassment  to  business 
of  assignor  and  to  relators  of  assignor  with 


contracting  parties,  assignor  is  hereby  made- 
agent  of  assignee,  to  receive  and  reoeipt  for 
sums  due  and  payable  and  to  become  due  and 
payable  upon  the  above  assigned  items;  how- 
ever, same  to  be  for  account  and  use  of 
assignee,  and  all  sums  so  collected  by  said  as- 
signor to  be  forthwith  turned  over  to  as- 
signee for  credit  in  pursuance  of  the  purpose 
above  stated.  Provided  however,  that  thia 
agency  is  to  be  subject  to  revocation  by  as- 
signee and  right  of  accounting  at  any  and 
all  times  is  expressly  reserved." 

The  district  court  found  that  the  terra, 
cotta  company  was  indebted  to  the  bank,  and 
that  for  the  purpose  of  securing  the  same  and 
to  procure  a  further  loan  whieh  was  tiwn 
made  the  contract  between  Neville  and  the 
terra  cotta  company  was  assigned  and  de- 
livered to  the  bank  on  September  16,  1912; 
that  the  bank  did  not  notify  Neville  until 
about  a  month  after  this  action  and  garnish- 
ment were  begun.  The  court's  judgment,  in 
part,  proceeds  thus: 

"The  court  further  finds  that  said  assign- 
ment, taken  and  considered  in  eonnection  with 
a  number  of  similar  transactions  between  the 
said  terra  cotta  company  and  the  bank,  and 
their  method  of  doing  business  and  oourse  of 
dealing,  as  shown  by  the  evidence,  is  and  was 
a  conveyance  intended  to  operate  as  a  mort- 
gage of  personal  property  and  that  it  was 
not  accompanied  by  a  delivery  to  the  bank  of 
the  property  nor  was  it  followed  by  any  actual 
or  continued  change  of  possession  of  the  prop- 
erty covered  by  the  conveyance. 

"The  court  further  finds  that  neither  said 
assignment  from  said  terra  cotta  Company 
to  said  bank,  nor  any  copy  thereof  was  ever 
filed  or  made  of  record  in  the  office  of  the 
register  of  deeds  of  Montgomery  county,  Kan- 
sas, or  elsewhere,  and  that  the  said  assign- 
ment is  void  as  against  the  plaintiff,  W.  0. 
Hall." 

From  this  judgment  and  its  incidents  the 
bank  appeals. 

The  general  rule  is  that  garnishment,  like 
other  proceedings  in  i$witvm,  only  affects  the 
actual  property,  money,  credits  and  effects  of 
the  debtor  in  the  hands  of  the  garnishee,  and 
the  rule  relating  to  bona  fide  holders  or  pur- 
chasers without  notice  has  no  application. 
( Kansas  Invest  Co.  v.  Jones,  2  Kan.  App.  638» 
42  Pac.  936;  Bradley  v.  Byerley,  3  Kan.  App. 
357,  42  Pac.  930;  Johnson  v.  Brant,  38  Kan. 
754,  17  Pac.  794;  Rock  Island  Lumber,  etc. 
Co.  V.  Equitable  Trust,  etc.  Co.  54  Kan.  124, 
37  Pac.  983;  Citizens  Bank  v.  Commerce 
Bank,  80  Kan.  205,  207, 101  Pac.  1005;  Mason 
V.  Saunders,  89  Kan.  300,  131  Pac.  562.) 

In  20  Cyc.  1012-1017,  it  is  said: 

"Where  the  principal  defendant  has  made 
a  valid  assignment  of  the  garnishee's  indebt- 
edness, or  conveyance  of  the  property  in  hia 
possession  [106]  belonging  to  such  defesdajnty 
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before  tlie  service  of  the  Bummons  upon  the 
garnishee,  the  latter  cannot  be  charged  on 
account  of  bach   debt  or  property. 

**The  above  rule  is  especially  applicable  to 
bills  of  exchange,  promissory  notes,  and  other 
evidences  .of  indebtedness,  and  where  such 
paper  is  assigned  or  transferred  in  good  faith 
before  the  drawer,  maker,  or  indorser  thereof 
is  served  in  garnishment  proceedings  by  a 
creditor  of  the  payee,  or  of  the  last  holder 
thereof,  the  rights  of  the  assignee  or  trans- 
feree are  not  affected  by  such  proceedings. 

^In  the  absence  of  statutory  provision  pre- 
seribing  the  mode  of  assignment,  no  particu- 
lar mode  or  form  is  necessary  to  effect  a  valid 
assignment  of  property,  claims,  or  debts  so 
aa  to  defeat  garnishment  proceedings  by  a 
creditor  of  the  assignor.  If  the  intent  of  the 
parties  to  effect  an  assignment  be  clearly 
established,  that  is  sufficient,  and  the  assign- 
ment may  be  in  the  form  of  an  agreement  or 
order  or  any  other  instrument  which  the  par- 
ties may  see  fit  to  use  for  that  purpose. 
.  .  .  The  rule  is  sometimes  broadly  stated 
that  an  assignment  is  not  complete  so  as  to 
defeat  proceedings  in  garnishment  until  the 
garnishee  is  notified  thereof;  however,  this 
rule  seems  to  be  subject  to  limitations;  thus 
aa  between  assignor  and  assignee,  it  is  not 
necessary  to  the  validity  of  an  assignment 
that  the  garnishee  be  notified  thereof;  and  the 
assignment  will  likewise  be  complete  as 
against  creditors  of  the  assignor  instituting 
garnishment  proceedings  after  assignment  and 
before  notice  of  the  assignment  to  the  gar- 
nishee, provided  that  notice  of  the  assignment 
be  given  to  the  garnishee  in  time  to  permit 
him  to  disclose  the  assignment  in  his  answer 
to  the  garnishee  process." 

The  district  court  treated  the  assignment 
of  the  contract  between  the  terra  cotta  com- 
pany and  Neville  as  a  chattel  mortgage.  If  it 
were  treated  as  a  mortgage  of  the  contract, 
then  the  possession  of  the  contract  by  the 
bank  would  obviate  all  necessity  for  its  regis- 
tration. Nothing  is  more  common  than  the 
advancement  of  funds  to  contractors  and 
manufacturers,  and  while  banks  with  proper 
prudence  usually  take  more  tangible  security 
than  the  potential  and  possible  future  profits 
of  the  pending  contracts  of  the  borrowers,  yet 
there  is  no  impropriety  in  taking  an  assign- 
ment of  the  latter  also;  nor  does  the  statute 
require  such  assignments  to  be  recorded. 

When  the  borrower  thus  assigns  his  con- 
tract or  the  possible  profits  of  his  contract  in 
good  faith,  such  assignment  should  be  re- 
spected. Nor  can  a  later  garnishing  creditor 
justly  complain.  The  garnishment  process 
only  reaches  the  property,  assets  and  credits 
of  the  debtor,  and  not  that  of  which  the  debtor 
was  formerly  the  owner  nor  that  which  he 
has  lawfully  assigned  to  a  third  party. 

[107]  This  view  seems  to  be  amply  sus- 
tained by  the  authorities.    In  Clark  v.  Wiss, 


34  Kan.  653,  0  Pac.  281,  it  was  held  that  ''a 
debt  due  for  goods  sold  and  delivered,  and 
resting  for  evidence  on  a  book  account,  may 
be  assigned,  and  such  assignment  is  valid  if 
made  by  mere  delivery.''  (p.  555.)  In  the 
case  at  bar  the  debt  due  from  Neville  to  the 
terra  cotta  company  for  goods  sold  and  de- 
livered and  resting  for  evidence  on  a  written 
contract  was  assigned  to  the  bank,  and  such 
assignment  must  likewise  be  valid  though 
made  only  by  mere  delivery  of  the  contract. 

In  Citizens  Bank  v.  Commerce  Bank,  80 
Kan.  205,  101  Pac.  1005,  it  was  said: 

"We  understand  that  when  personal  prop- 
erty is  pledged  the  pledgee  acquires  a  right 
thereto  which  is  superior  to  any  right  that 
can  thereafter  be  given  by  the  pledgor  or  be 
acquired  by  a  subsequent  attachment  issued 
in  an  action  against  him.  (22  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  867,  868,  and  notes; 
Parkersburg  First  Nat.  Bank  v.  Harkness,  42 
W.  Va.  156,  24  S.  E.  548,  32  L.R.A.  408.) 
The  assignment  and  delivery  of  the  certificate 
constitutes  a  delivery  of  the  property  repre- 
sented thereby.  (22  Am.  &  Eng.  Enc.  of  Law 
956.)  In  the  second  edition  of  Jones  on 
Pledges  and  Collateral  Security,  section  37, 
it  is  said: 

"  'A  delivery  of  a  document  of  title,  which 
serves  to  put  the  pledgee  in  possession  of  the 
goods,  is  equivalent  to  an  actual  delivery  of 
them.' 

"This  question  was  discussed  and  authori- 
ties were  collected  in  the  case  of  Parkersburg 
First  Nat.  Bank  v.  Harkness,  42  W.  Va.  156, 
24  S.  £.  548,  32  L.R.A.  408.  (See  also 
Continental  Nat.  Bank  v.  Eliot  Nat.  Bank, 
7  Fed.  369.)  The  great  weight  of  author- 
ity seems  to  be  that  this  kind  of  delivery 
is  sufficient  to  constitute  a  pledge.  A  com- 
pleted pledge  has  the  effect  of  depriving  the 
pledgor  of  all  control  over  the  property,  as 
far  as  the  interest  of  the  pledgee  is  concerned. 
He  can  neither  sell  nor  encumber  it  so  as  to 
dispose  of  or  impair  the  rights  of  the  pledgee 
therein.  It  seems  clear  that  what  he  cannot 
do  personally  cannot  be  done  by  a  writ  of 
attachment.  Grenerally,  the  rule  has  been 
that  an  attachment  takes  only  the  interest 
which  the  owner  has  when  the  writ  is  levied." 
(p.  207.) 

The  latter  case  is  also  pertinent  on  the 
question  of  the  necessity  for  registration  or 
other  notice.    It  was  said : 

"The  fact  that  the  attachment  creditor  act- 
ed in  good  faith  and  without  notice  of  the 
pledge  is  not  important,  as  there  is  no  law 
requiring  pledges  to  be  recorded."     (p.  208.) 

It  is  urged  that  the  assignment  of  this  con- 
tract was  only  part  of  a  larger  transaction 
in  which  the  terra  cotta  company  mortgaged 
its  entire  plant  and  assets  to  the  bank,  and 
since  such  mortgage  was  unrecorded,  it  and 
all  its  incidents,  including  this  assignment, 
are  void  against  the  plaintiff  armed  with  a 
writ  of  garnishment.    This  view  did  not  meet 
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the  approval  of  [108]  this  court  in  the  Clark 
case,  supra,  vrhere  the  assignee  of  the  book 
accounts  prevailed  against  the  garnisheeing 
creditor,  notwithstanding  the  defects  in  the 
mortgage  under  which  the  assignee  also 
claimed. 

Again,  it  is  urged  that  under  the  assign- 
ment, the  bank  was  only  to  receive  whatever 
net  profit  might  result  from  the  Neville  con- 
tract, and  there  was  none  such  at  the  time  of 
the  assignment,  consequently  nothing  was  con- 
veyed to  the  bank.  To  this  there  appears  to 
be  two  answers:  (1)  Neville  has  paid  a 
sum  of  money  into  court,  which  seems  to  set- 
tle the  question  as  to  whether  he  owed  the 
terra  cotta  company.  (2)  The  instruments 
from  the  terra  cotta  company  which  we  have 
set  out  above  do  not  justify  the  interpretation 
that  only  the  net  profits  of  the  Neville  con- 
tract were  assigned  to  the  bank.  The  per- 
tinent clause  is: 

''The  purpose  of  this  assignment  is  to  trans- 
fer to  assignee  the  net  contract  price,  that 
is  to  say,  the  sums  due  and  to  accrue  upon 
this  contract  to  assignor  over  and  above  neces- 
sary expenditures  of  like  nature  at  the  point 
of  construction — ^no  allowances  for  outlays 
or  expenditures  at  point  of  manufacture  to  be 
made  except  upon  written  consent  of  as- 
signee." 

The  "point  of  construction"  was  Cojffeyville, 
and  the  ''point  of  manufacture"  was  Kansas 
city.  The  net  proceeds  thus  included  the  cost 
of  manufacture,  so  that  the  assignment,  fairly 
read,  covered  much  more  than  mere  possible 
net  profits.  It  virtually  covef ed  the  value  of 
the  goods  furnished,  less  possible  charges  at 
Coffevville. 

This  brings  us  to  the  concluding  question, 
and,  indeed,  to  the  only  question  which  pre- 
sents any  serious  difficulty  in  this  case.  We 
have  said  that  if  this  conveyance  were  treated 
as  a  chattel  mortgage,  the  physical  possession 
of  the  contract  by  the  bank  would  obviate  the 
necessity  of  its  registration.  The  law  is 
equally  well  settled  that  if  it  were  treated  as 
a  pledge,  neither  registration  nor  notice 
would  be  necessary  to  enforce  it.  But  the 
appellee,  with  much  force  and  show  of  au- 
thorities, insists  that  the  appellant  cannot 
rely  on  these  settled  principles  because  the 
bank  did  not  have  exclusive  control  oyer  the 
contract  and  its  pertinent  incidents;  that  the 
bank  left  the  terra  cotta  company  in  control ; 
that  the  bank  disavowed  any  responsibility  to 
carry  out  the  contract  assigned  to  it;  that 
the  terra  cotta  company  afterwards  changed 
and  reduced  the  [109]  contract  price  with 
Neville  without  the  knowledge  and  consent 
of  the  bank;  that  it  adopted  the  assignor  as 
its  agent  to  receive  and  receipt  for  sums  due 
and  to  become  due  under  the  contract,  requir- 


ing it  to  account  to  the  assignee  for  the  mon- 
eys thus  collected. 

Does  this  situation  create  any  distinction 
recognized  by  the  precedents?  As  a  chattel 
mortgage  it  undoubtedly  would  do  so,  for 
however  binding  such  a  mortgage,  would  be 
between  the  parties,  it  would  not  affect  third 
parties  where  the  mortgage  was  not  recorded 
and  the  mortgagee  was  not  in  exclusive  pos- 
session. (Swiggett  V.  Dodson,  38  Kan.  702, 
17  Pac.  594;  Smith  Frazer  Boot,  etc.  Co.  v. 
Ware,  47  Kan.  483,  28  Pac.  159;  Geiser  v. 
Murray,  84  Kan.  450,  114  Pac.  1046.)  The 
same  necessity  as  to  possession  applies  to 
pledges;  the  pledgee  must  secure  and  main* 
tain  exclusive  control  of  the  thing  pledged. 
(Raper  v.  Harrison,  37  Kan.  243,  245,  15  Pac. 
219 ;  Gray  v.  Doty,  77  Kan.  446,  448,  94  Pac. 
1008 ;  Atkinson  v.  Bush,  91  Kan.  860,  139  Pac. 
393;  5  R.  C.  L.  387.) 

But  in  our  opinion  the  assignment  was 
neither  a  chattel  mortgage  nor  a  pledge.  It 
was  simply  what  it  purport^  to  be — ^an  as- 
signment of  a  sum  or  sums  of  money  due  and 
to  become  due.  There  was  nothing  about  the 
transaction  which  was  unusual  or  against  pub- 
lic policy.  This  general  subject  is  one  which 
might  well  be  regulated  by  statute  but  so  far 
it  has  been  left  free  to  develop  in  the  usual 
course  of  modern  business.  (Cameron  v.  Mar- 
vin, 26  Kan.  612,  syl.  ff  4,  5;  Columbia 
Finance,  etc.  Co.  v.  First  Nat.  Bank,  116  Ky. 
364,  76  S.  W.  156;  Thayer  v.  Daniels,  113 
]^ss.  129;  Whittredge  v.  Sweetser,  189  Mass. 
45,  75  N.  E.  222;  Muir  v.  Schenck,  3  Hill 
(N.  Y.)  228,  38  Am.  Dec.  633;  Niles  v. 
Mathusa,  162  N.  Y.  546,  57  N.  E.  184;  Cen- 
tral Trust  Co.  V.  West  India  Imp.  Co.  169 
N.  Y.  314,  62  N.  E.  387 ;  U.  S.  v.  Vaughan,  3 
Bin.  (Pa.)  394,  5  Am.  Dec  375;  Downer  v. 
South  Royalton  Bank,  39  Vt.  25;  Tingle  v. 
Fisher,  20  W.  Va.  497;  Parkersburg  First 
Nat.  Bank  v.  Harkness,  42  W.  Va.  156,  24 
S.  E.  548,  32  L.R,A.  408;  4  Cyc.  17,  20.) 

We  do  not  think  the  fact  that  the  terra 
cotta  company  was  made  the  agent  of  the 
bank  to  collect  the  proceeds  of  the  contract 
can  affect  the  validity  of  the  assignment. 
Neither  can  the  later  modification  of  the 
contract  by  remitting  $330  of  the  contract 
price.  That  deduction  in  plain  terms  recog- 
nized [110]  that  "this  money  is  subject  to 
the  order  of  the  court."  Recurring  to  the 
proposition  first  laid  down,  that  the  gar- 
nisheeing creditor  can  reach  only  the  property 
of  the  defendant  in  the  hands  of  its  debtor, 
the  plaintiff,  could  not  reach  or  attach  that 
which  had  already  passed  by  lawful  assign- 
ment, and  this  necessitates  a  reversal  of  the 
judgment  with  instructions  to  render  judg* 
ment  for  the  interpleader. 
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Aisieitaent  of  Proceeds  of  Contract  hj 
Bvildins    CoBtraetor,    Svbeoatraotor 


1.  In  General. 
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e.  Between  Assignee  and  Surety  of 
Contractor,  640. 

JT.  Introductory, 

This  note  is  confined  to  a  discussion  of 
^868  involving  the  validity  and  effect  of  an 
assignment  by  a  contractor,  subcontractor  or 
materialman  of  the  proceeds  of  a  building  or 
construction  contract.  Cases  determining  the 
effect  on  the  duties  and  liabilities  of  the 
parties  to  such  a  contract  of  an  assignment 
•of  the  contract  itself  as  distinguished  from 
the  right  to  the  proceeds,  are  excluded  except 
in  so  far  as  they  determine  the  rights  to  the 
payments  due  or  to  become  due  under  the 
contract. 

As  to  the  priority  between  a  mechanic's  lien 
•claimant  and  an  assignee  of  the  amount  due 
the  contractor,  see  the  notes  to  Pioneer  Lum- 
ber Co.  V.  Rooney,  Ann.  Cas.  1913D  514;  and 
Riverside  Contracting  Co.  v.  New  York,  Ann. 
Cas.  iniSC  1075.  And  as  to  the  right  of  an 
assignee  of  a  lien^ble  claim  to  a  mechanic's 
lien,  see  the  notes  to  Fleming  v.  Greener,  21 
Ann.  Cas.  062;  and  Smoot  v.  Checketts,  Ann. 
Cas.  1915C  1110. 

Ann.  Cas.  1918D. — 39. 


There  is  a  difference  between  an  absolute 
assignment  of  a  building  contract  and  an 
assignment  of  the;  rights  under  a  contract,  and 
though  for  any  reason  a  contract  itself  is  not 
assignable,  the  right  to  receive  money  due  or 
to  become  due  under  the  contract  is  generally 
capable  of  a  valid  assignment.  Sharp  v. 
Edgar,  3  Sandf.  (N.  Y.)  379,  wherein  it  was 
insisted  that  a  building  contract  was  a  per- 
sonal contract,  depending  on  the  skill,  honesty 
and  integrity  of  one  party,  and  the  respon- 
sibility of  the  other,  and  therefore  that  no 
part  of  it  could  be  assigned.  Answering  that 
contention  the  court  said:  **If  there  be  any 
force  in  this  position  as  an  abstract  proposi- 
tion, an  abundant  answer  to  it  here  is,  that 
nothing  is  assigned  bulvthe  payments  on  the 
contract.  These  payments,  of  course,  must 
be  earned  by  Griffin,  before  any  right  of  ac- 
tion can  accrue  in  his  favor,  or  in  favor  of 
the  plaintiff.  Griffin  is  not,  by  virtue  of  the 
assignment,  exonerated  and  discharged  from 
the  burthen  imposed  upon  him  by  the  con- 
tract. He  must  perform  the  work,  according 
to  the  contract,  before  any  liability  can  be 
raised  from  the  defendants  to  anyone.  The 
defendants  maintain  unimpaired  all  their 
right  to  the  skill,  honesty,  and  integrity  of 
the  assignor,  notwithstanding  the  assignment. 
The  want  of  skill  of  Sharp,  the  plaintiff,  is 
not  substituted  for  the  skill  of  Griffin,  which 
the  defendants  contend  may  have,  with  them, 
been  the  principal  inducement  to  this  con- 
'tract.  .  .  .  Griffin,  by  assigning  the  pay- 
ments, did  not  disable  himself  from  perform- 
ing the  service,  which  was  a  condition  prece- 
dent to  the  defendant's  liability." 

Nor  does  the  fact  that  the  debt,  for  the 
payment  of  which  the  assignment  is  given, 
is  not  connected  in  any  way  with  the  con- 
tract affect  the  validity  of  the  assignment. 
State  V.  Cheetham,  17  Wash.  131,  49  Pac.  227. 

Nor  is  an  assignment  of  a  patt  of  the  pro- 
ceeds of  a  building  contract  to  become  due 
as  security  for  a  loan  a  violation  of  a  statu- 
tory inhibition  against  assignments  in  fraud 
of  creditors.  Blakely  v.  Gould,  24  Ont.  App. 
153  {dismisaal  affirmed  27  Can.  Sup.  Ct.  682), 
wherein  it  was  said:  "The  case  made  in  the 
statement  of  claim  is  that  the  assignment  was 
made  to  defeat,  hinder,  defraud,  delay  and 
prejudice  the  plaintiffs  and  the  other  cred- 
itors of  the  defendant  Shields,  and  to  give 
the  assignee  an  unjust  preference  over  his 
other  creditors.  Now  it  is  evident,  and  well 
settled  by  authority,  that  unless  the  subject 
of  the  assignment  or  conveyance  which  is 
impeached  is  something  which  could  be 
reached  by  creditors  at  the  time  when  the 
assignment  of  conveyance  is  made  it  is  not 
within  the  act  at  all.    .    .    .    Here  the  sub- 


610 


CITE  THIS  VOL.  ANN.  (5AS.  1918D. 


ject  of  assignment  was  a  contract  to  per- 
form work.  Unless  and  until  the  work  was 
performed  there  could  be  no  return.  There 
might  or  might  not  be  a  profit.  Tlie  debtor 
was  a  member  of  a  partnership  firm,  and  his 
interest  was  a  share  of  the  profit  which 
might  or  might  not  be  made  after  the  payment 
of  expenses  and*  liabilities  of  the  firm.  It  is 
clear  that  there  was  nothing  when  the  assign- 
ment was  made  which  could  be  readied  by 
creditors  by  any  known  legal  process.  That 
being  so,  the  assignment  had  no  effect  such  as 
is  attributed  to  it  of  hindering,  delaying  or 
defrauding  creditors,  and  the  action  must 
fail." 

An  assignment  by  a  building  contractor 
absolute  in  form  but  intended  only  as  security 
for  such  amounts  as  may  be  advanced  by  the 
assignee  bank  is  not  void  under  the  Alabama 
statute  .(§  4287)  providing  as  follows:  "All 
deeds  of  gift,  all  conveyances,  transfers,  and 
assignments,  verbal  or  written,  of  goods,  chat- 
tels, or  things  in  action,  made  in  trust  for  the 
use  of  the  person  making  the  same,  are  void 
against  creditors  existing  and  subsequent,  of 
such  person."  See  American  Trust,  etc.  Bank 
V.  O'Barr,  12  Ala.  App.  546,  87  So.  794,  where- 
in construing  the  statute  the  court  said: 
"In  the  construction  of  this  section  our 
supreme  court  have  said  incidentally  that  an 
assignment  absolute  in  form  of  a  chose  in 
action,  when  intended  merely  as  security  for 
a  debt,  is,  without  more,  void  as  against  the 
creditors  of  the  assignor,  because  (quoting 
the  language  of  the  court)  'there  is  a  reserva- 
tion of  a  benefit  to  the  transferor,  a  trust  for 
his  use*  (Truitt  v.  Crook,  129  Ala.  379,  30 
Sa  618) ;  but  the  court  did  not  declare  to 
what  extent  such  an  assignment  in  such  a  case 
is  void,  whether  in  toto  or  only  to  the  extent 
of  the  benefit  reserved  to  the  assignor,  hence 
we  are  not  in  conflict  with  that  opinion,  but 
in  entire  harmony  with  the  terms  of  the 
statute,  when  we  hold  that,  in  the  absence  of 
actual  fraud — which,  if  it  existed,  would,  of 
course,  taint  and  vitiate  the  entire  transac- 
tion— such  an  assignment  is  void  only  to  the 
extent  of  the  benefit  reserved  to  the  assignor, 
the  fund  that  under  the  assignment  is  to 
be  held  by  the  assignee  in  trust  for  the  use  of 
the  assignor,  which  is  the  excess  over  and 
above  tlie  amount  necessary  to  pay  the  debt 
secured  by  the  assignment." 

In  Campbell  v.  J.  E.  Grant  Co.  36  Tex.  Civ. 
App.  641,  82  S.  W.  794,  it  was  insisted  that 
a  surety  on  a  contractor's  bond  could  not  be- 
come an  assignee  of  the  proceeds  of  the  con- 
tract and  thus  defeat  the  claims  of  the  ma- 
terialmen. Answering  this  contention  the 
court  said:  "It  may  be  conceded,  and  it  is 
doubtless  true,  that  Campbell,  having  be- 
come surety  for  Knott  and  guaranteeing  the 
faithful  performance  by  him  of  his  contract 
to  build  Mrs.  Walsh's  house  and  to  protect 
and  indemnify  her  against  claims  for  labor 


performed  and  materials  furnished  in  the 
construction  of  said  house,  could  not  acquire 
a  lien  to  "her  detriment  on  her  property  for 
for  such  materials  so  furnished  Knott,  but  it 
does  not  follow  that  he  could  not  acquire  an 
equitable  assignment  of  such  sum  as  became 
due  from  Mrs.  Walsh  to  Knott  on  the  build- 
ing contract.  Such  an  assignment  in  no  way 
infringed  upon  the  rights  of  Mrs.  Walnh  or 
impaired  or  affected  in  any  manner,  to  her  in- 
jury, the  obligations  assumed  by  Campbell  in 
the  bond  signed  by  him  as  surety,  whereby  he 
agreed  to  indemnify  and  protect  her  against 
claims  for  materials  furnished  Knott  in  the 
erection  of  her  building.  We  are  aware  of  no 
good  reason  or  principle  of  law  that  would 
forbid  under  the  circumstances  of  this  case, 
the  assignment  alleged.  It  is  not  denied,  as 
we  understand,  that  a  debt  or  chose  in  action^ 
not  in  writing,  may  be  verbally  assigned, 
and  that  such  an  assignment  will  vest  the 
equitable  title  of  the  fund  assigned  in  the 
assignee  and  confer  upon  him  a  right  of  ac- 
tion in  equity  against  the  debtor.  Indeed, 
it  Avould  seem  that  this  proposition  could  not 
be  successfully  disputed.  Mr.  Pomeroy's 
statement  that,  'when  a  part  of  a  debt  is 
assigned,  the  assignee  acquires  a  right  of  ac- 
tion in  equity  against  the  debtor,  and  not  only 
a  lien  upon  the  fund  but  a  property  in  the 
fund  itself,'  is  quoted  with  approval  by  our 
Supreme  Court  in  the  case  of  Harris  County 
V.  Campbell,  68  Tex.  27,  3  S.  W.  243.  It  is 
held  that  in  that  case  the  common-law  rule 
which  forbids  the  assignment  of  a  part  of  & 
chose  in  action  does  not  apply,  for  the  rea- 
son that  all  the  claimants  of  a  fund  or  debt 
may  be  made  parties  to  cases  of  equitable 
cognizance." 

There  is  no  question  as  to  the  right  of  a 
contractor,  subcontractor  or  materialman  to 
make  a  valid  assignment  in  law  of  the  money 
already  due  and  payable  under  a  building 
contract,  as  will  be  seen  by  reference  to  the 
cases  cited  throughout  this  note.  As  to  the 
effect  of  an  assignment  of  .the  proceeds  of  a 
building  contract  as  carrying  the  contract 
itaelf,  see  infra,  the  subdivision  lY,  Effect, 
1.  In  General. 


2.  Money  to  Become  Due. 

.Though  not  ordinarily  good  at  law,  an 
assignment  of  money  to  become  due  under  a 
building  contract  is  generally  held  to  be  valid 
and  enforceable  in  equity. 

United  States. — Union  Trust  Co.  v.  Walker^ 
107  r.  S.  506,  2  S.  Ct.  299,  27  U.  S.  (L.  ed.) 
490 ;  In  re  Cincinnati  Iron  Store  Co.  167  Fed. 
48fi,  93  C.  C.  A.  122;  Carozza  v.  Boxley,  20a 
Fed.  673,  122  C.  C.  A.  79. 

Alabama. — American  Trust  k  Savings  Bank 
V.  O'Barr,  67  S'o.  794;  Broadwell  v.  Imms,. 
14  Ala.  App.  437,  70  So.  294. 
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CaUfomia, — ^Bridgeport  First  Nat.  Bank  y. 
Perris  Irrigation  Dist.  107  Cal.  56,  40  Pac« 
45;  Title  Ina.  etc  Co.  ▼.  Williamson,  18  Cal. 
App.  324,  123  Pac.  245,  rehearing  denied 
18  Cal.  App.  329,  123  Pac.  247;  The  New- 
port, etc,  Co.  V.  Drew,  126  Cal.  585,  58  Pac. 
187. 

Connecticut. — Haweley  v.  Bristol,  39  Conn. 
26. 

District  of  Columbia, — ^Nat.  Bank  of  Re- 
public V.  U.  S.  etc.  Trust  Co.  17  App.  Cas. 
(D.  C.)   112. 

O^or^to.— Walton  y.  Horkan,  112  Ga.  814, 
38  S.  E.  105,  81  Am.  St.  Rep.  77. 
*    iUtMOM.— Dolese  y.  McDougall,  182  111.  486, 
65  N.  E.  647. 

Indiana.— Smith  y.  Flack,  95  Ind.  116; 
Kintz  y.  Scully  Steel,  etc.  Co.  184  Ind.  169, 
110  N.  E.  986. 

Maryland,— Wemiz  y.  Wells,  130  Md.  53, 
99  Atl.  956. 

Mississippi. — Spengler  y.  Stiles-Tull  Lum- 
ber Co.  94  Miss.  780,  19  Ann.  Cas.  426,  48 
So.  966;  Humphreys  y.  McFarland,  48  So. 
1027. 

Missouri, — ^Leahy  y.  Dugdale,  27  Mo.  437; 
Johnson  County  y.  Bryson,  27  Mo.  App.  341. 

Nebraska, — Daugherty  y.  Gouff,  23 .  Neb. 
106,  36  N.  W.  361 ;  Ryan  y.  Douglas  County, 
47  Neb.  9,  66  N.  W.  30;  Madison  First  Nat. 
Bank  y.  School  Dist.  No.  3,  77  Neb.  570, 
110  N.  W.  349. 

yew  Jersey, — Harlem  Bank  v.  Bayonne,  48 
N.  J.  Eq.  246,  21  Atl.  478;  Thomas  v.  Board 
of  Education,  81  N.  J.  Eq.  186,  86  Atl.  412, 
reversing  81  N.  J.  Eq.  94,  88  AtL  326;  Shields 
y.  John  Shields  Constr.  Co.  81  N.  J.  Eq.  286, 
86  AtL  958. 

New  York. — ^Weniger  y.  Fourteenth  St. 
Store,  191  N.  Y.  423,  84  N.  E.  394,  apnmng 
117  App.  Div.  921,  102  N.  Y.  S.  1150;  Sharp 
y.  Edgar,  3  Sandf.  (N.  Y.)  379;  Pierce  y. 
Deylin,  67  Hun  652,  22  N.  Y.  S.  208;  Kelley 
y.  City  of  Syracuse,  10  Misc.  308,  31  N.  Y.  8. 
283 ;  Wright  Ogden  Co.  v.  Strayer,  165  N.  Y, 
&  569. 

Oregon, — Stott  y.  Franey,  20  Ore.  410,  25 
Pac.  271,  23  Am.  St.  Rep.  132;  McDaniel  y. 
JklajcweU,  21  Ore.  202,  27  Pac.  952,  28  Am.  St. 
Rep.  740. 

Penmsylvanitt, — Philadelphia  y.  Lockhart, 
73  Pa.  St.  211. 

South  Dakota. — Sykea  y.  Canton  First  Nat. 
Bank,  2  S.  D.  242,  49  N.  W.  1058. 

Ten'—ssee, — Smith  y.  Hubbard,  86  Tenn. 
306,  2  S.  W.  669. 

Tesgas. — Campbell  y.  J.  E.  Grant  Co.  36  Tex. 
Ciy.  App.  641,  82  S.  W.  794;  Alfalfa  Lumber 
Co.  V.  Brady,  149  S.  W.  204;  Paris  First 
Nat.  Bank  v.  O'Neil  Engineering  Co.  176  S. 
W.  74;  King  y.  Hardin  Lumber  Co.  187  8. 
W.  401. 

Utah, — Board  of  Education  y.  Salt  Lake 
Pressed  Brick  Co.  13  Utah  211,  44  Pac.  709. 


Canada. — Rossenyeesen  y.  Thackeray,  46 
Quebec  Super.  Ct.  60,  19  Dominion  L.  Rep. 
715. 

In  Sykes  y.  Canton  First  Nat.  Bank,  2 
S.  D.  242,  49  N.  W.  1068,  in  answer  to  the 
contention  that  a  contractor  could  not  make 
a  yalid  assignment  of  a  sum  to  become  due 
the  court  stated  the  rule  as  follows:  ''The 
distinction  between  legal  assignments  that 
may  be  enforced  in  an  action  at  law,  and 
an  equitable  assignment  that  can  only  be 
enforced  in  an  equitable  action,  seems  to 
be  this:  l^at  an  assignment,  to  be  yalid 
as  a  legal  assignment  that  can  be  enforced 
in  an  action  at  law,  must  be  of  a  debt 
or  fund  in  existence  at  the  time,  and  of  the 
whole  thereof,  or  of  a  part  of  a  debt  or  fund 
then  in  existence,  and  the  assignment  or  order 
transferring  the  fund  accepted  by  the  debtor 
or  person  holding  the  fund.  But  in  au  equi- 
table assignment  of  a  specific  debt  or  fund, 
or  part  of  a  specific  debt  or  fund,  it  is  not 
an  essential  element  that  the  debts  should 
have  been  earned  or  the  fund  be  in  esse  at 
the  time  of  the  assignment  or  order  trans- 
ferring the  debt  or  fund,  or  that  the  assign- 
ment or  order  transferring  the  specific  debt 
or  fund,  or  a  part  thereof,  should  be  ae^ 
cepted  by  the  debtor  or  holder  of  the  specific 
fund.  The  assignment  and  notice  of  the  as- 
signment to  the  debtor  or  holder  of  the  fund 
being  sufficient  to  bind  the  specific  debt  or 
fund  in  the  hands  of  the  debtor  or  holder  in 
equity,  such  an  assignment  can  be  enforced 
in  equity  when  the  debt  is  earned  or  the  fund 
is  in  esse.'' 

In  Hawley  y.  Bristol,  39  Conn.  26,  the  doc- 
trine was  stated  as  follows:  "The  interest 
of  the  assignor  in  this  contract  was  not  a 
mere  expectancy,  but  was  a  possibility  coup- 
led with  an  interest.  There  was  a  subsisting 
contract,  which  gaye  to  the  assignors  a  right 
to  render  the  service  which  was  to  consti- 
tute the  consideration  for  the  debt  assigned. 
They  therefore  had  a  present  interest  in  the 
subject-matter  of  the  assignment,  which  could 
not  be  defeated  by  any  subsequent  contin- 
gency. Fiu*thermore,  they  had  actually 
earned  a  portion  of  the  debt  assigned,  al- 
though not  payable  until  a  then  future  time. 
It  is  true  there  was  a  possibility  that  the 
balance  of  the  debt  might  never  be  earned, 
and  even  that  the  portion  earned  might  never 
become  payable ;  but  such  a  possibility  merely 
will  not  render  the  assignment  invalid.  If 
the  debt  had  never  in  fact  been  earned,  the 
assignment  would  have  been  inoperative,  not 
because  a  contingency  was  possible,  but 
for  the  reason  that  the  indebtedness,  upon 
which  alone  it  could  operate,  or  was  ex- 
pected to  operate,  never  existed." 

In  Campbell  y.  J.  E.  Grant  Co.  36  Tex.  Civ. 
App.  641,  82  S.  W.  704,  in  answer  to  the  con- 
tention that  as  the  debt  assigned  must  have 
an   actual  or  potential   existence,  and   that 
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money  to  become  due  under  a  building  con- 
tract had  neither  and  therefore  could  not  be 
assigned,  the  court  said:  "The  proposition  of 
law  asserted  in  this  contention  is  believed 
to  be  correct y  but  the  insistence  that  the  debt 
assigned  had  neither  an  actual  nor  potential 
existence  at  the  time  the  alleged  assignment 
was  made,  in  our  opinion  is  not  sustained  by 
the  facts  alleged.  Potential^  as  defined  by 
Mr.  Webster,  means  'existing  in  possibility; 
anything  that  may  be  possible ; '  and  potential 
existence,  it  has  been  said,  means  'that  the 
thing  may  be  at  some  time.'  That  the  re- 
quirements of  this  definition,  or  of  any  legal 
definition  of  the  phrase  in  question,  are  fully 
met  by  the  facts  allied  in  appellant's  an- 
swer in  respect  to  the  assignment  of  the  fund 
in  controversy,  we  have  no  doubt.  It  appears 
that  a  written  contract  had  been  entered  into 
between  the  garnishee,  Mrs.  Walsh  and  W.  H. 
Knott,  by  the  terms  of  which  the  said  Knott 
agreed  to  furnish  the  labor  and  material 
and  construct  for  Mrs.  Walsh  in  tlie  city  of 
Dallas  a  two-story  house  for  the  sum  of  $2125. 
The  work  was  to  be  commenced  on  the  20th 
day  of  January y  1902,  and  the  house  finished 
by  March  15,  1902,  a  reasonable  extension 
of  time  being  allowed  for  delays  caused  by 
changes  in  the  work,  Inclement  weather,  or 
labor  strikes.  The  price  charged  by  Knott 
for  the  building-  of  baid  house  was  to  be  paid 
in  different  instalments  as  the  work  pro- 
gressed, as  follows:  $450  when  the  founda- 
tion and  frame  were  finished;  $450  when  the 
storm  sheeting  roof  and  rough  floor  were 
finished;  $450  when  the  outside  of  the  house 
was  completed  and  all  sash  and  outside  doors 
were  in,  and  the  balance  on  the  completion  of 
the  contract.  Here  we  have  a  written  con- 
tract of  the  parties,  by  which  their  respective 
undertakings  and  liabilities  are  absolutely 
fixed,  and  giving  assurance  with  reasonable 
certainty  that  the  different  amounts  agreed 
to  be  paid  by  Mrs.  Walsh  would  accrue  and  a 
debt  and  fund  thereby  brought  into  actual  ex- 
istence subject  to  the  assignment  alleged  by 
appellants,  although  the  ultimate  liability  of 
Mrs.  Walsh  depended  upon  the  performance 
of  the  contract  by  Knott.  We  are  of  the 
opinion  that  the  facts  alleged  clearly  show 
that  the  debt  or  fund  assigned  had  a  poten- 
tiaU  if  not  an  actual,  existence,  and  that  the 
answers  were  not  obnoxious  to  appellee's  de- 
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8.  Pabtial  Assignment. 

An  assignment  by  a  contractor,  subcontrac- 
tor or  materialman  of  a  portion  of  the  pro- 
ceeds of  his  contract  though  valid  as  be- 
tween the  assignor  and  assignee,  is  not  valid 
at  law  as  against  the  debtor  unless  he  assents 
thereto.  James  v.  Xewton,  142  Mass.  366, 
8  N.  £.  122,  56  Am.  Rep.  692;  Johnson  County 


V.  Bryson,  27  Mo.  App.  341;  Friedman  v. 
Griffith  (Mo.)  196  S.  W.  76;  McDaniel  v. 
Maxwell,  21  Ore.  202,  27  Pac.  .952,  28  Am. 
St.  Rep.  740.  In  the  case  first  cited  the 
rule  was  stated  as  follows:  "Courts  of  law 
originally  refused  to  recognize  any  assign- 
ments of  choses  in  action  made  without  the 
assent  of  the  debtor,  but  for  a  long  time  they 
have  recognized  and  enforced  assignments  of 
the  whole  of  a  debt,  by  permitting  the  as- 
signee to  sue  in  the  name  of  the  assignor, 
under  an  implied  power,  which  they  hold  to 
be  irrevocable.  Partial  assignments  such 
courts  have  never  recognized,  because  they  . 
hold  that  an  entire  debt  cannot  be  divided 
into  parts  by  the  creditor  without  the  consent 
of  the  debtor.  It  ie  not  wholly  a  question 
of  procedure,  although  the  conmi<Hi  law  pro- 
cedure is  not  adapted  to  determining  the 
rights  of  different  claimants  to  parts  of  a 
fund  or  debt.  The  rule  has  been  established, 
partially  at  least,  on  the  ground  of  the  en- 
tirety of  the  contract,  because  it  is  held  that 
a  creditor  cazmot  sue  his  debtor  for  a  part 
of  an  entire  debt,  and,  if  he  brings  such  an 
action  and  recovers  the  judgment,  the  judg- 
ment is  a  bar  to  an  action  to  recover  the 
remaining  part.  There  must  be  distinct 
promises  in  order  to  maintain  more  than  one 
action." 

However,  while  a  partial  assignment  of  the 
proceeds  of  a  building  contract  is  unenforce- 
able at  law  as  against  the  owner  unless  he 
eonsents  thereto,  equity  will  protect  the 
rights  of  such  an  assignee  where  it  can  be 
done  without  working  an  injustice  to  other 
parties.  Kentucky  Lumber,  etc.  Co.  v.  Montx, 
168  Ky.  328,  164  S.  W.  935;  Chambers  v. 
Lancaster,  160  N.  Y.  342,  54  N.  E.  707, 
ixffirmwig  3  App.  Div.  215,  38  N.  Y.  S.  253; 
McDaniel  v.  Maxwell,  21  Ore.  202,  27  Pac. 
952,  28  Am.  St.  Rep.  740;  Youngberg  v.  El 
Paso  Brick  Co.  (Tex.)  155  S.  W.  715;  A.  A. 
Fielder  Lumber  Co.  v.  Smith  (Tex.)  151  S. 
W.  605.  The  rule  and  the  reason  therefore 
were  stated  in  Harris  County  v.  Campbell, 
68  Tex.  22,  3  S.  W.  243,  2  Am.  St.  Rep.  467, 
as  follows:  ''It  is  well  settled  that  at  com- 
mon law  a  choae  in  action  cannot  be  assigned 
in  part,  so  as  to  enable  the  assignee  of  such 
part  to  bring  suit.  The  reason  of  the 
rule  is  that  it  is  unjust  to  the  debtor 
to  permit  the  creditor  to  split  up  the  debt, 
and  thereby  subject  him  to  more  than  one 
suit  for  its  collection.  .  .  .  Since  all  the 
claimants  of  a  fund  or  debt  may  be  made 
parties  to  a  suit  in  equity,  the  reason  of  the 
rule  does  not  apply  to  cases  of  equitable  cog- 
nizance; and  where  one  has  agreed  for  a 
valuable  consideration  that  another  shall  have 
a  part  of  the  debt  due  to  him  from  a  third 
party,  and  has  accordingly  made  a  transfer 
of  such  part,  justice  manifestly  requires  that 
the  agreement  should  be  enforced,  when  it  can. 
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be  done  without  prejudice  to  the  debtor. 
Accordingly,  it  now  seems  to  be  held,  by  the 
great  weight  of  authority,  that  an  assignment 
of  a  part  of  a  chose  in  action  for  a  valu- 
ble  consideration  is  good  in  equity,  and  that 
it  may  be  made  either  by  direct  transfer  or 
by  an  order  drawn  upon  the  particular  fund.** 
So  in  McDaniel  v.  Maxwell,  21  Ore.  202,  27 
Pac.  952,  28  Am.  St.  Hep.  740,  it  was  said: 
"If  parts  of  a  single  demand  be  assigned  to 
different  persons,  the  rights  of  all  assignees 
can  be  settled  in  one  suit.  In  a  suit  by  one 
assignee,  not  only  the  debtor  and  assignor 
but  all  other  assignees  or  claimants  to  any 
part  of  the  fund  can  be  made  parties  to  the 
suit,  so  that  one  decree  may  determine  the 
duty  of  the  debtor  to  each  claimant,  and  his 
rights  and  interests  be  fully  protected;  and 
hence  the  reason  for  the  rule  at  law  does  not 
exist  in  equity.  Where  one  has  agreed  for  a 
valuable  consideration  that  another  shall 
have  part  of  a  debt  or  demand  due  him  from 
a  third  person,  and  has  made  a  transfer  of 
8uch  part,  manifest  justice  requires  that  the 
agreement  should  be  enforced,  when  it  ean 
be  done  without  prejudice  to  the   debtor." 

Where  the  debtor  raises  no  objection  to  a 
partial  assignment  of  the  debt  due,  and  de- 
posits the  fund  in  court  to  await  the  adjudi- 
cation of  the  right  of  various  claimants, 
he  will  be  held  to  have  waived  any  objection 
that  he  could  have  made.  Superior  v.  Ripley, 
138  U.  S.  93,  11  S.  Ct.  288,  34  U.  S.  (L.  ed.) 
914,  affirming  41  Fed.  113 ;  James  v.  Newton, 
142  Mass.  366,  8  N.  E.  122,  56  Am.  Rep. 
602;  Friedman  v.  GriflRth  (Mo.)  196  S.  W. 
75.  In  Johnson  County  v.  Bryson,  27  Mo. 
App.  341,  it  was  insisted  that  an  assignment 
of  a  sufficient  sum  of  money  to  become  due 
on  a  building  contract  to  pay  for  certain  ma- 
terial, being  an  assignment  of  a  portion  of  a 
debt,  could  nojb  be  enforced.  Answering  this 
contention  the  court  said:  "Such  is  the  law 
in  this  state  as  between  an  assignee  and  the 
debtor.  .  .  .  But  it  must  be  borne  in  mind 
that  the  contest  here  is  between  the  inter- 
pleaders, each  contending  to  be  the  assignees 
of  Keene.  Johnson  County  is  not  making  the 
objection,  and  it  has  been  held,  in  a  recent 
case,  that  the  right  to  object  to  splitting  a 
single  debt  into  many  is  one  which  the  debtor 
may  waive.  .  .  .  When  Johnson  County 
filed  a  bill  setting  up  the  claims  of  these  in- 
terpleaders, offering  to  pay  the  money  into 
court,  and  asking  that  they  be  required  to  lit- 
igate their  rights  to  the  same,  she  waivt^d  her 
right  to  object  to  a  partial  assignment.  Such 
objection  can  only  come  from  the  county." 

Where  by  the  terms  of  a  building  contract 
payments  are  to  be  made  in  monthly  instal- 
ments in  such  sums  as  the  architects  may 
certify  in  writing  to  be  due,  an  assignment 
by  the  contractor  of  the  architect's  certificate 
for  a  specified  sum  due  is  a  legal   assign- 


ment of  a  particular  fund,  and  as  such  is 
enforceable  by  the  assignee  in  a  court  of  law. 
Trimmons  v.  Citizens'  Bank,  11  Ga.  App.  60, 
74  S.  E.  798;  Citizens'  Bank  v.  Trimmons,  19 
Ga.  App.  480,  91  S.  E.1050. 

Similarly  an  assignment  of  the  percentage 
retained  by  the  owner  until  the  completion 
of  the  contract  has  been  held  to  be  a  sepa- 
rate demand  and  as  such  assignable  without 
the  consent  of  the  owner.  Adler  v.  Kansas 
City,  etc.  R.  Co.  92  Mo.  242,  4  S.  W.  917. 

4.  Pbovision  Pbohibitino  Assignment. 

As  a  general  rule  a  provision  in  a  building 
contract,  statute,  or  ordinance  prohibiting 
the  assignment  thereof  by  the  contractor 
without  the  consent  of  the  owner  is  con- 
strued to  refer  to  the  contract  itself  and  not 
to  the  proceeds  thereof,  unless  by  the  terms 
of  the  contract  an  intention  to  forbid  an  as- 
signment of  the  proceeds  is  clearly  manifest. 
Norton  v.  Whitehead,  84  Cal.  263,  24  Pac. 
154,  18  Am.  St.  Rep.  172;  Butler  v.  San 
Francisco  Gas,  etc.  Co.  168  Cal.  32,  141  Pac. 
818;  Harlem  Bank  v.  Bayonne,  48  N.  J.  £q. 
246,  646,  21  Atl.  478;  Federal  Heating  Co. 
V.  Buffalo,  99  Misc.  121,  163  N.  Y.  S.  336; 
Young  Stone  Dressing  Co.  v.  St.  James 
Church,  61  Barb.  (N.  Y.)  489.  In  Hipwell  v. 
Nat.  Surety  Co.  130  la.  666,  105  N.  W.  318, 
the  rule  was  stated  as  follows:  ''The  object 
of  such  prohibition  was  to  obviate  the  substi- 
tution of  another  than  the  original  contractor 
in  carrying  out  the  undertaking.  There  is 
an  obvious  distinction  between  the  assignment 
of  the  money  or  earnings  due  or  to  become 
due  under  the  contract  and  of  the  obligation 
to  do  the  work.  The  former  merelv  trans- 
fers  the  benefits  to  be  derived  from  perform- 
ance by  the  other  party,  while  the  latter 
transfers  the  obligation  of  him  who  is  to 
execute  the  task  undertaken." 

In  Dickson  v.  St.  Paul,  97  Minn.  258,  106 
N.  W.  1053,  construing  a  provision  in  the 
charter  of  the  City  of  St.  Paul  prohibiting 
the  assignment  of  any  contract  with  the  city, 
the  court  said:  "The  intervenors  contend 
that  this  provision  of  the  charter  deprives 
the  contractor  of  his  right  to  assign  his  claims 
against  the  city.  If  we  should  give  the  sec- 
tion this  construction,  it  would  be  a  very 
serious  question  whether  it  would  not  be  void 
as  an  attempt  to  improperly  restrain  the 
rights  of  individuals  in  respect  to  private 
contracts.  But  the  evident  purpose  of  the 
provision  is  to  prohibit  an  assi^rnment  or 
transfer  of  a  contract  which  will  work  a 
novation  of  parties  and  thus  substitute  an- 
other party  for  the  one  with  whom  the  city 
entered  into  contractual  relations  and  in 
whose  capacity  and  ability  it  has  confidence. 
Preston  never  attempted  to  assign  his  con- 
tracts.   He  made  no  effort  to  relieve  himself 


614 


CIT£  THIS  VOL.  AKN.  CAS.  1918D. 


from  the  obligations  and  burdens  which  the 
(Contracts  imposed  upon  him,  and  we  can  dis- 
«cover  no  good  reason  why  he  was  not  legally 
•competent  to  sell  or  assign  the  claims  he  had 
-against  the  city  for  money  due  or  to  become 
due  as  the  performance  of  the  contracts  pro- 
:gressed." 

In  Brace  v.  Gloversville,  167  N.  Y.  452, 
BO  X.  E.  779,  affirming  39  App.  Div.  25,  56 
K.  Y.  S.  331,  the  court,  construing  a  statute, 
said:  "It  is  further  contended  by  the  ap- 
pellants that  the  order  drawn  in  favor  of 
the  respondents  contravenes  the  provisions 
of  chapter  444  of  the  Laws  of  1897,  which 
prohibit  under  pain  of  forfeiture  any  pub- 
lic contractor  'from  assigning,  transferring, 
conveying,  subletting  or  otherwise  dispos- 
ing of  the  same  (the  contract),  or  of  his 
right,  title  or  interest  therein,  or  his 
power  to  execute  such  contract  to  any 
other  person,  company  or  corporation,  with- 
out the  previous  consent  in  writing  of  the 
department  or  official  awarding  the  same.' 
We  think  that  a  contractor  by  giving  an 
order  on  the  fund  to  accrue  from  the  per- 
formance of  his  contract,  neither  assigns, 
sublets  nor  disposes  of  his  contract  nor  his 
power  to  execute  the  same;  on  the  contrary,, 
the  negotiation  of  the  order  may  secure  to 
the  contractor  the  very  means  to  carry  out 
his  contract." 

In  Lowry  v.  Duluth,  94  Minn.  95,  101  N. 
VV.  1059,  it  was  held  that  a  provision  in  the 
charter  of  the  city  of  Duluth  prohibiting  the 
assignment  or  transfer  of  any  contract  with 
the  city  and  providing  that  any  such  assign- 
ment should  render  the  contract  void,,  did 
not  affect  an  assignment  of  the  money  due  or 
become  due  under  a  contract  with  the  city 
made  after  the  subject-matter  of  the  contract 
had  been  completely  executed  by  the  con- 
tractor. And  in  School  Dist.  No.  1  v.  Whalen, 
17  Mont.  1,  41  Pac.  849,  it  was  held  that  a 
building  contract  providing  that  it  should 
not  be  assigned  by  the  contractors  without 
the  consent  of  the  other  party,  did  not  pre- 
vent its  assignment  as  collateral  security  for 
a  loan  to  complete  the  building,  and  especial- 
ly would  the  creditors  of  the  contractors  not 
be  heard  to  question  the  validity  of  the  as- 
signment. 

And  even  though  a  contract  or  a  statute 
prohibits  the  assignment  not  only  of  the  con- 
tract but  of  the  moneys  to  become  due  there- 
under, it  is  generally  held  that  an  assignment 
of  the  proceeds  of  the  contract  is  not  invalid 
as  between  the  parties,  such  a  provision  being 
inserted  for  the  benefit  of  tlie  owner  solely. 
Portugese-American  Bank  v.  Welles,  reported 
in  full  post,  this  volume,  at  page  643 ;  Fortu- 
nato  V.  Patten,  147  X.  Y.  277,  41  X.  K.  572; 
Hackett  v.  Campbell,  10  App.  Div.  523,  42-  N. 
Y.  S.  47,  affirmed  in  159  N.  Y.  537,  53  X.  E. 
1125;  Snyder  v.  New  York,  74  App.  Div.  421, 
77    X.   Y.    S.    637;.  Gray   v.    Xew    York,   46 


Sup.  Ct.  (N.  Y.)  494.  In  Episcopo  ▼. 
New  York,  35  Misc.  623,  72  N.  Y.  S.  140, 
wherein  it  appeared  that  a  contractor  had 
assigned  the  proceeds  of  a  contract  with  a 
city  to  a  bank  as  security  for  a  loan,  but 
had  not  obtained  the  consent  of  the  commis- 
sioner of  street  improvements  as  required 
by  the  terms  of  the  contract,  the  court  stated 
the. effect  of  the  omission  as  follows:  *'Tke 
fact  of  this  omission,  if  properly  plea4ed, 
would  undoubtedly  serve  as  a  defense  to  the 
city  to  any  claim  made  against  it  by  an  as- 
signee of  t^e  contract,  but  here  the  claim 
of  the .  bank  is  not  made  against  the  city, 
but  against  the  30  per  cent  reserve  payable 
under  the  contract.  If  these  funds  do  not 
belong  to  the  city,  as  has  been  held,  it  is  a 
matter  of  no  concern  to  it  what  parties  are 
held  to  be  entitled  to  receive  them.  More 
than  this,  the  city  has  not  put  itself  in  a 
position  to  avail  itself  of'  this  clause  in  the 
contract,  because  of  its  failure  to  plead  it 
as  a  defense  in  its  answer.  .  .  .  Neither 
can  this  clause  serve  as  a  defense  to  the  vari- 
ous parties  claiming  liens,  for  the  reason  that 
its  sole  purpose  is  for  the  protection  of  the 
city,  and  not  of  outside  parties." 

But  such  an  assignment  is  of  course  in- 
valid as  against  the  owner.  Thus,  where 
by  the  terms  of  a  building  contract  it  was 
provided  that  the  contractor  should  not  sell, 
assign,  transfer  or  set  over  the  contract  or 
any  part  or  interest  therein,  without  the 
written  consent  of  the  architects,  and  that 
any  assignment  without  such  consent  should 
be  absolutely  null  and  void,  it  was  held  that 
an  assignment  of  a  part  of  the  proceeds  of 
the  contract  to  secure  the  payment  of  a  ma- 
terialman was  void  and  unenforceable  as 
against  the  owner  where  it  was  done  without 
the  consent  of  the  architects.  Mueller  v. 
Northwestern  University,  195  IlL  236,  63  N. 
E.  110,  88  Am.  St.  Rep.  194,  affirmmg  95  111. 
App.  268. 

5.  Contract  with  United  Statics. 

It  is  provided  by  section  3477  of  the  Re- 
vised Statutes  of  the  United  States  (2  Fed. 
St.  Ann.  (2d  ed.)  179)  as  follows:  "All 
transfers  and  assignments  made  of  any  claim 
upon  the  United  States,  or  of  any  part  or 
share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  may  be 
the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authorities  for  re- 
ceiving payment  of  any  such  claim,  or  of 
any  part  or  share  thereof,  shall  l)e  absolutely 
null  and  void,  unless  they  are  freely  made 
and  executed  in  the  presence  of  at  least  two 
attesting  witnesses  after  the  allowance  of 
such  a  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the 
payment    thereof.      Such    transfers,    assign- 
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mentSy  and  powers  of  attorney,  must  recite 
the  warrant  for  payment,  •  and  must  be  ac- 
knowledged by  the  person  making  them, 
before  an  officer  having  authority  to  take  ac- 
knowledgments of  deeds,  and  shall  be  certi- 
fied by  the  officer;  and  it  must  appear  by  the 
certificate  that  the  officer,  at  the  time  of  the 
acknowledgment,  read  and  fully  explain  the 
transfer,  assignment,  or  warrant  of  attorney 
to  the  person  acknowledging  the  same." 

The  foregoing'  section  is  generally  construed 
to  render  the  assignment  of  the  proceeds  of 
a  building  or  construction  contract  before  the 
allowance  of  the  claim  and  .  the  issuance  of 
the  warrant  in  payment  therefor,  null  and 
void  as  against  the  United  States.  Coates  v. 
U.  S.  63  Fed.  989,  8  U.  S.  App.  296,  4  C.  C. 
A.  138;  Greenville  Sav.  Bank  v.  Lawrence, 
76  Fed.  545,  42  U.  S.  App.  179,  22  C.  C.  A. 
646;  Henningsen  v.  U.  S.  etc.  Guaranty  Co. 
U3  Fed.  810,  813,  74  C.  C.  A.  484,  affirmed  in 
208  U.  S.  404,  28  S.  Ct.  389,  52  U.  S.  (L.  ed.) 
547;  In  re  Waters-Colver  Co.  200  Fed.  845; 
Chouteau  v.  United  States,  95  Ct.  CI.  155,  af- 
firmed 95  U.  S.  61,  24  U.  S.  (L.  ed.)  371; 
American  Surety  Co.  v.  U.  S.  76  Miss.  289, 
24  So.  388.  In  Coates  v.  United  States,  supra, 
it  was  held  that  a  power  of  attorney  given 
by  a  contractor  to  a  supplyman  authorizing 
the  collection  of  the  proceeds  of  the  con- 
tract from  the  government  could  be  paid 
by  the  government  disbursing  official  only 
on  requiring  the  contractor  first  to  receipt 
for  the  money.  And  in  Greenville  Sav.  Bank 
V.  Lawrence,  76  Fed.  546,  42  U.  S.  App.  179, 
22  C.  C.  A.  646,  it  was  held  that  under  the 
foregoing  section  of  the  revised  statutes, 
a  contractor  could  not  assign  a  part  of  the 
money  due  him  from  the  government  on  his 
contract  so  as  to  affect  anyone  but  himself, 
and  that  the  acceptance  by. the  government 
disbursing  agent  of  orders  drawn  on  him 
was  of  no  validity. 

But  it  has  been  held  that  an  agreement 
between  a  contractor  and  his  surety  whereby 
the  surety  is  to  advance  the  funds  for  the 
<?arrvintr  out  of  the  contract  and  is  to  receive 
a  part  of  the  profits  in  return  therefor,  is  not 
a  transfer  of  the  contract  or  an  interest  there- 
in such  as  to  bring  it  within  the  prohibition 
of  the  statute.  Bowe  v.  U.  S.  42  Fed.  761 ; 
Ihilaney  v.  Scudder,  94  Fed.  6^  36  C.  C.  A. 
52. 

And  in  Manning  v.  Ellicott,  9  Ann.  Cas. 
(D.  C.)  71,  it  was  held  that  an  agreement 
hr  a  sculptor  to  enter  into  a  contract  to 
supply  the  granite  pedestal  for  a  statue  in 
ease  he  received  the  contract  from  the  gov- 
ernment and  that  the  contractor  should  have 
an  interest  in  his  contract  with  the  govern- 
ment to  the  extent  of  the  cost  of  the  pedestal 
was  not  the  assignment  of  a  claim  against  the 
government  as  prohibited  by  section  3477. 

However,  between  the  parties  other  than 
the  government  such  an  assignment  is  valid, 


the  courts  generally  holding  that  the  statute 
was  intended  solely  for  the  benefit  of  the 
United  States.  Fewell  v.  American  Suretv 
Co.  80  Miss.  782,  28  So.  755,  92  Am.  St.  Rep. 
625;  York  v.  Conde,  147  N.  Y.  486,  42  N.  E. 
193  (writ  of  error  dismissed  168  U.  S.  642,  18 
S.  Ct.  234,  42  U.  S.  (L.  ed.)  611),  affirming 
71  Hun  614,  which  affirmed  66  Hun  316,  20 
N.  Y.  S.  961 ;  Leonard  v.  Whaley,  91  Hun  304, 
36  N.  Y.  S.  147.  In  York  v.  Conde,  supra, 
the  court  said:  "There  are  two  theories 
of  construction  of  the  statute.  One  is  that 
which  gives  the  widest  meaning  to  the  words 
and  which  makes  a  transfer  or  assignment 
of  a  claim  or  interest  void  not  only  as  to  the 
government  and  its  officers,  but  as  to  the 
parties  to  the  transfer  or  assignment.  Upon 
the  theory  the  money,  when  paid  over  to  the 
original  claimant,  cannot  be  reached  in  his 
hands,  unless,  after  the  allowance  of  the  claim 
and  the  issuing  of  a  warrant  for  its  payment, 
the  provisions  of  the  section  were  complied 
with.  This  theory  wholly  forbids  the  ac- 
quisition before  this  has  been  done  of  any 
right  in  the  fund  through  any  transfer  or 
assignment,  however  formal  the  instrument 
or  however  just  and  innocent  the  transaction. 
The  other  theory  is  that  the  objects  of  the 
statute  are  accomplished  by  a  construction 
which  makes  an  assignment  or  transfer  made 
before  the  allowance  of  a  claim  void  as  be- 
tween the  claimant  and  the  government,  but 
leaves  the  transferee,  after  the  fund  has  come 
to  the  hands  of  the  claimant,  to  assert  such 
legal  rights  agaipst  the  fund  and  avail  him- 
self of  such  legal  remedies  to  enforce  them, 
as  exist  in  other  cases  of  transfer.  The  su- 
preme court  has  consistently  maintained 
that  a  transfer  or  assignment  made  before  the 
allowance  of  a  claim,  was  void  at  the  elec- 
tion of  the  government,  and  that  as  against 
the  assignee  or  transferee,  the  government 
may  wholly  disregard  it,  and  that  payment 
made  to  the  original  claimant  by  the  gov- 
ernment is  a  good  acquittance  of  the  lia- 
bility, although  it  had  notice  of  the  transfer 
at  the  time.  But  the  court  has  also  de- 
cided that  the  government  may  recognize 
such  a  transfer  and  that  payment  to  the 
transferee  will  protect  it  against  any  sub- 
sequent claim  of  the  original  party.  (Bailey 
V.  U.  S.  109  U.  S.  482,  3  S.  Ct.  479,  27  U.  S. 
(L.  ed.)   988.)" 

In  Hawes  v.  William  R.  Trigg  Co.  110  Va. 
165,  65  N.  E.  538,  it  was  said:  "It  is  ad- 
mitted that  the  assignment  relied  upon  by 
the  bank  is  not  in  accordance  with  the  terms 
of  section  3477.  The  contention  of  the  bank 
is,  that  the  act  was  passed,  as  its  preamble 
states,  to  prevent  frauds  upon  the  treasury 
of  the  United  States,  and  that  by  a  proper 
construction  it  avoids  all  transfers  and  as- 
signments of  claims  upon  the  United  States 
at  the  option  and  election  of  the  government 
of  the  United  States;  but  that,  in  this  case. 
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the  government  having  seen  fit  to  deposit 
the  amount  due  upon  its  contract  with  the 
receiver  of  the  court,  and  having  received 
a  full  acquittance  of  all  claims  and  demands 
grx>wing  out  of  the  contracts  which  were  as- 
signed to  the  bank,  has  washed  its  hands 
of  the  whole  transaction  and  left  the  rights 
of  the  parties  to  be  ascertained  and  decided 
in  accordance  with  the  laws  of  the  state,  un- 
affected by  section  3477  of  the  Revised  Stat- 
utes, the  final  analysis  of  the  position  of  the 
bank  being  as  follows:  The  transaction  be- 
tween the  bank  and  the  Trigg  Company  ia 
valid  as  an  assignment  between  the  parties; 
it  was  made  in  the  le^timate  course  of  busi- 
ness, in  good  faith,  to  secure  an  honest  debt, 
is  opposed  to  no  public  policy,  and  is  not 
nrithin  the  mischief  which  was  sought  to  be 
remedied  by  section  3477.  The  language  of 
that  section,  if  construed  literally,  would  |ui- 
nul  all  transfers  and  assignments;  but  the 
supreme  court  has  held  in  numerous  cases 
that  such  was  not  in  effect.  It  does  not  apply 
to  transfers  of  title  by  operation  of  law,  as, 
for  example,  the  passing  of  claims  to  heirs, 
devisees  or  assignees  in  bankruptcy  (Erwin 
v.  U.  S.  97  U.  S.  392,  24  U.  S.  (L.  ed.) 
1065),  but  only  to  voluntary  assignments  of 
demands  against  the  government;  nor  does  it 
include  a  voluntary  assignment  made  by  the 
insolvent  of  all  his  effects  for  the  benefit  of 
his  creditors  (Goodman  v.  Kiblack,  102  U.  S. 
556,  27  U.  S.  (L.  ed.)  229) ;  and  in  the  latter 
case  the  court  said,  that  a  careful  examina- 
tion of  the  entire  statute  leaves  no  doubt 
that  its  sole  purpose  was  to  protect  the 
government  and  not  the  parties  to  the  assign- 
ment." 

The  claim  of  an  assignee  of  a  building  con- 
tractor for  goverment  work  is  equitable  only 
and  is  subordinate  to  that  of  a  surety  on  the 
contractor's  bond,  who  completes  the  contract 
after  the  abandonment  of  it  by  the  contrac- 
tor. Prairie  State  Nat.  Bank  v.  U.  S.  164 
U.  S.  227,  17  S.  Ct.  142^  41  U.  S.  (L.  ed.)  412; . 
Hardaway  v.  Nat.  Surety  Co.  211  U.  S.  552, 
29  S.  Ct.  202,  53  U.  S.  (L.  ed.)  321;  Hitch- 
cock V.  U.  S.  27  Ct.  CI.  185,  affirmed  164  U.  8. 
227,  17  S.  Ct.  142,  41  U.  S.  (L.  ed.)  412; 
Duncan  v.  Quillet   (Colo.)   161  Pac.  299. 

ft 

^.  Notice  and  Acx:eptance. 

As  between  the  assignee  of  the  proceeds  of 
a  building  contract  and  the  debtor,  the  as- 
Hignment  does  not  become  operative  until 
the  time  of  notice  to  the  debtor.  Philadelphia 
Third  Xat.  Bank  v.  Atlantic  City,  126  Fed. 
413,  reversed  on  other  grounds  in  130  Fed. 
751,  65  C.  C.  A.  177;  American  Bridge  Co. 
v.  Boston,  202  Mass.  394,  88  N.  E.  1089;  Flint, 
etc.  R.  Co.  V.  Dewey,  14  Mich.  477;  McDaniel 
V.  Maxwell,  21  Ore.  202,  27  Pac.  952,  28  Am. 
St.  Rep.  740;  Beaumont  v.  Lane,  3  Pa.  Super. 


Ct.  73;  Trexler  v.  Kuntz,  36  Pa.  Super.  Ct. 
352;  Spring  City  Bank  v.  Rhea  County 
(Tenn.)  59  S.  W.  442;  Seattle  v.  Libermau^ 
9  Wash.  276,  37  Pac.  433;  Dickerson  v.  Spo- 
kane, 26  Wash.  292,  66  Pac.  381.  'Inasmuch 
as  things  incorporeal,  such  as  debts,  are  not 
susceptible  of  actual  or  manual  delivery,, 
therefore,  in  order  to  perfect  the  assignment^ 
and  to  secure  protection  to  it  against  the 
claims  of  others  dealing  with  either  the  as- 
signor, or  the*  debtor,  it  is  necessary  that  the 
assignee  should,  without  unneceasafy  delay^ 
give  notice  of  the  assignment  to  the  debtor^ 
or  the  holder  of  the  fund.  Otherwise,  a  pri- 
ority of  right  may  be  obtained  by  a  subse- 
quent assignee,  or  the  debt  may  be  discharged 
by  a  payment  to  the  assignor,  before  such 
notice."  National  Bank  joi  Republic  v.  United 
Security  L.  Ins.  etc.  Co.  17  App.  Cas,  (D.  C.) 
112. 

In  Harlem  Bank  ▼.  Bayonne,  48  N.  J.  Eq. 
246,  646,  21  Atl.  478,  the  rule  was  stated  as 
follows:  "To  impound  the  amount  in  the 
hands  of  the  debtor  notice  of  the  assignment 
must  be  given  to  him,  but  no  particular 
form  of  notice  is  required;  any  writing  or 
act  which  clearly  indicates  that  the  assignor 
intends  to  make  over  the  fund  belonging  to 
him  amounts  in  equity  to  an  assignment  of 
the  fund.  ...  On  notice  being  given  to- 
the  debtor,  and  the  sums  being  earned  under 
the  contract,  the  debtor  becomes  trustee  or 
quasi  trustee  for  the  assignee  ^as  to  the 
amount  assigned,  subject  to  existing  equities- 
and  valid  prior  charges  thereon. 
From  this  it  follows  that  neither  payment 
to  nor  a  release  or  discharge  by  the  assignor, 
after  notice  of  the  assignment,  can  afTeot 
the  rights  of  the  assignee  against  the 
debtor." 

The  presentation  of  an  order  on  a  city 
drawn  in  favor  of  a  bank  and  its  acceptance 
by  the  comptroller  is  sufficient  notice  to  the 
debtor  for  the  protection  of  the  bank.  Phila- 
delphia Third  Nat  Bank  v.  Atlantic  City^ 
130  Fed.  761,  66  C.  C.  A.  177,  reverting  126^ 
Fed.  413. 

In  Howard  v.  Holland  Public  Schools,  50 
Mich.  94,  14  N.  W.  712,  it  was  held  that  an 
order  for  the  payment  to  sureties  of  the  pro- 
ceeds of  a  building  contract  though  made  be- 
fore the  contract  and  bond  had  been  executed 
was  effective  against  the  school  board  wheir 
spread  on  the  records,  and  payments  direct- 
ly to  the  contractor  thereafter  did  not  defeat 
the  right  of  surety  to  recover  against  the 
board. 

In  Mack  ^Ifg.  Co.  v.  Smoot,  102  Va.  724, 
47  S.  E.  859,  it  was  held  that  an  order  drawn 
by  a  cofStractor  engaged  in  work  for  a  munic- 
ipality, directed  and  presented  to  the  city  en- 
gineer, who  had  charge  of  work  and  on 
whose  certificates  all  payments  were  made^ 
was  a  sufficient  notice  to  the  city. 
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But  where  the  assignee  of  the  proceeds 
of  a  contract  made  with  a  city  sent  to  the 
city  clerk  who  had  charge  of  the  recordation 
of  assignments  of  future  earnings  a  state- 
ment of  his  assignment  purporting  to  be  an 
assignment  of  future  earnings,  it  was  held 
that  such  facts  did  not  constitute  a  sufficient 
notice  of  his  claim  to  the  city,  his  claim  not 
beiug  one  for  future  earnings,  an  assign- 
ment of  which  was  required  to  be  recorded 
in  order  to  be  valid.  Hellen  v.  Boston,  194 
Mass.  679,  80  N.  E.  603. 
-  However,  acceptance  of  or  consent  to  an  as- 
signment of  the  proceeds  of  a  building  con- 
tract by  the  debtor  is  not  necessary  in  order 
to  bind  the  debtor,  notice  alone  being  suf- 
ficient. Cutler  V.  McCormick,  48  la.  406; 
Fairbanks  v.  Tafel,  159  Ky.  602,  167  S.  W. 
887;  Spengler  v.  Stiles-Tull  Lumber  Co.  94 
Mies.  780,  19  Ann.  Cas.  426,  48  So.  966; 
Pollard  V.  Pollard,  68  N.  H.  356,  39  Atl.  329 ; 
Harlem  Bank  v.  Bayonne,  48  N.  J.  £q.  246, 
€46,  21  Atl.  478;  Lanigan  v.  Bradley,  etc. 
Co.  50  X.  J.  Eq.  201,  24  Atl,  505;  Cape  v. 
C.  B.  Walton  Co.'  77  N.  J.  Eq.  512,  76  Atl. 
1044;  Hall  V.  Buffalo,  2  Abb.  App.  Dec.  (N. 
Y.)  301;  Wright-Ogden  Co.  v.  Stray er,  166 
X.  Y.  S.  569;  McDaniel  v.  Maxwell,*  21  Ore. 
202,  27  Pac.  952,  28  Am.  St.  Rep.  740 ;  Beau- 
mont v.  Lane,  3  Pa.  Super.  Ct.  73;  Sykes 
V.  Canton  First  Nat.  Bank,  2  S.  D.  242,  49 
X.  W.  1058 ;  Spring  City  Bank  v.  Rhea  Coun- 
ty (Tenn.)  58  S.  W.  442;  Campbell  v.  Grant 
County,  36  Tex.  Civ.  App.  641,  82  S.  W.  794 ; 
•South  Texas  Lumber  Co.  v.  Concrete  Const. 
Co.  (Tex.)  139  S.  W.  913;  Youngberg  v.  El 
Paso  Brick  Co.  (Tex.)  155  S.  W.  715;  King 
V.  Hardin  Lumber  Co.  (Tex.)  187  S.  W.  401; 
Ogden  Gravel  Co.  v.  Watson  Co.  (Tex.)  190 
S.  W.  205;  Zimmerman  Land,  etc.  Co..  v. 
Rooney  Mercantile  Co.  (Tex.)  195  S.  W.  201; 
Seattle  v.  tiberman,  9  Wash.  276,  37  Pac. 
433;  Dickerson  v.  Spokane,  26  Wash.  292, 
66  Pac.  381.  In  Harlem  Bank  v.  Bayonne, 
supra,  the  rule  was  stated  as  follows:  ''Ac- 
ceptance by  the  debtor  of  the  order  or  as- 
signment is  not,  in  equity,  necessary  to  its 
validity  as  a  transfer  pro  tan  to  of  a  fund  in 
his  bands.  It  takes  effect  from  the  acts  of 
the  assignor  and  assignee,  and  the  debtor,  so 
far  as  the  right  to  the  fund  is  concerned,  is 
but  the  instrument  through  whom  the  trans- 
fer is  to  be  actually  made.  The  debtor's 
acceptance  or  promise  gives  the  assignee  an. 
action  at  law  against  him,  not  on  the  assign* 
ment,  but  on  the  premise;  in  equity,  it 
neither  creates,  increases  or  diminishes  his 
liability  to  the  assiprnee." 

In  Cope  V.  C.  B.  Walton  Co.  77  N.  J.  Eq. 
512,  78  Atl.  1044,  it  was  said :  ''There  can  be 
no  doubt  but  that,  if  an  order  be  drawn  on 
a  particular  fund  and  presented  to  the  debtor, 
an  equitablo  ai^signment  is  worked,  even 
though  the  debtor  refuses  to  accept  the  no- 


tice; that  is,  refuses  to  recognize  it  or  be 
bound  by  its  terms.** 

In  Sykes  v.  Canton  First  Nat.  Bank,  2  S. 
D.  242,  49  N.  W.  1058,  it  was  objected  on  the 
part  of  a  contractor  that  an  assignment  by 
him  of  a  part  of  the  proceeds  of  his  contract 
in  payment  of  materials  furnished  never  be< 
came  operative,  aa  it  was  made  on  the  condi- 
tion of  its  acceptance  by  the  board  of  trustees, 
which  acceptance  was  never  secured.  Answer- 
ing this  contention  the  court  said:  "It  will 
be  noticed  that  Pattee  obligates  himself  'to  set 
apart  Irom  the  payment  or  fund  to  be  re- 
ceived hy  him  from  the  Territory  of  Dakota, 
by  prober  and  legal  assignment  and  order 
upon  the  body  of  trustees  .  .  .  the  sum  of 
$7,088,  to  be  applied  from  time  to  time  to- 
wards the  payment  of  said  materials  and  la- 
bor, which  said  assignment  and  order  shall 
be  duly  accepted  by  said  body  or  authority.' 
And  it  was  further  agreed  'that  performance 
and  the  payments  hereunder  are  conditioned 
upon,  etc.,  *.  .  .  and  the  execution  of 
the  assignment  and  order  by  the  first  party 
(Pattee)  and  the  acceptanoe  thereof  herein- 
above referred  to.*  In  pursuance  of  his  agree- 
ment, Pattee  made  out  and  delivered  to  plain- 
tiffs the  assignment  and  order  as  specified  in 
the  contract.  The  assignment  and  order  re- 
mained in  the  possession  of  the  plaintiffs, 
and  were  produced  by  them  at  the  trial ;  and 
although,  under  the  terms  of  the  contract, 
plaintiffs  were  under  no  obligation  to  proceed 
with  the  work  until  the  assignment  and  order 
were  accepted  by  the  board,  the  same  re- 
mained in  full  force  and  effect  so  far  as  Pattee 
was  concerned.  There  was  no  condition  in  the 
contract  or  otherwise  that  the  assignment 
and  order  should  not  be  valid  and  binding 
upon  Pattee  unless  accepted,  but  only  that 
the  plaintiffs  should  not  be  bound  to  the  per- 
formance of  the  contract  on  their  part  unless 
the  assignment  and  order  should  be  accepted 
by  the  board;  and  therefore  it  was  competent 
for  the  plaintiffs  to  waive  acceptanoe,  and 
go  on  and  perform  their  contract,  retaining 
and  relying  upon  the  assignment  to  secure 
them.*' 

It  is  not,  as  between  the  assignor  and  the 
assignee,  essential  to  the  validity  of  an  as- 
signment of  the  proceeds  of  a  building  con- 
tract that  notice  thereof  shall  be  given  to  the 
person  from  whom  the  debt  is  owing.  In  re 
Cincinnati  Iron  Stove  Co.  167  Fed.  486,  93 
C.  C.  A.  122;  Walton  v.  Horkan,  112  Ga.  814, 
38  S.  E.  105,  81  Am.  St.  Rep.  77 ;  Pollard  v. 
Pollard,  68  N.  H.  356,  39  Atl.  329;  Cope  v. 
C.  B.  Walton  Co.  77  N.  J.  Eq.  612,  76  Atl. 
1044;  Campbell  v.  J.  E.  Grant  Co.  36  Tex. 
Civ.  App.  641,  82  S.  W.  794. 

Nor  is  it  necessary  to  give  notice  of  an 
assignment  of  the  proceeds  of  a  building  con- 
tract to  the  other  creditors  of  the  contractor 
in  order  to  render  it  valid.    In  re  Cincinnati 
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Iron  Stove  Co.  167  Fed.  486,  93  C.  C.  A. 
122;  Spengler  v.  Stilea-TuU  Lumber  Co.  94 
Miss.  780,  19  Ann.  Cas.  426,  48  So.  966; 
Mack  Mfg.  Co.  v.  Smoot,  102  Va.  724,  47  S.  W. 
859. 

7.  Necessity  fob  Recobdino. 

In  the  absence  of  a  statute  so  requiring  it 
is  not  necessary. that  an  assignment  of  money 
already  due  under  a  building  contract  shall 
be  recorded  in  order  to  be  valid,  and  statutes 
requiring  the  recordation  of  assignments  of 
future  earnings  have  no  application  to  such 
an  assignment.  American  Trust,  etc.  Bank  v. 
O'Barr,  12  Ala.  App.  646,  67  So.  794;  Allen 
v.  Mayers,  184  Mass.  486,  69  N.  E.  220; 
Hellen  v;  Boston,  194  Mass.  679,  80  N.  £. 
603. 

And  it  has  been  held  that  money  due  or  to 
become  due  to  a  building  contractor  under  his 
contract  is  not  included  within  the  term 
'  "earnings"  as  used  in  the  Connecticut  statute 
.  regulating  the  assignmoit  of  earnings,  and 
so  an  assignment  by  a  contractor  of  the 
proceeds  of  his  contract  is  valid  though  it  is 
not  recorded  as  required  by  that  statute. 
Berlin  Iron-Bridge  Co.  v.  Connecticut  River 
Banking  Co.  76  Conn.  477,  57  Atl.  276,  where- 
in it  was  said:  ^'Assuming  that  the  assign- 
ment and  order  in  suit  do  not  coihply  with 
the  provisions  of  the  statute,  the  important 
question  is  whether  the  statute  applies  to  a 
case  like  the  present;  and  that  turns  upon 
the  meaning  of  the  words  'future  earnings,' 
as  they  are  used  in  this  statute.  The  ques- 
tion is  whether  the  word  'earnings'  in  the 
statute  means  mere  'wages,'  or  whether  it  is 
used  with  a  wider  meaning,  so  as  to  embrace 
the  compensation  to  be  paid  to  the  Harrisons 
by  the  bridge  company  under  the  contract  be- 
tween them  which  is  here  in  question.  The 
words  'earnings'  and  'wages'  have  no  fixed, 
definite,  legal  meaning.  In  common  speech 
'wages'  ordinarily  mean  the  compensation 
paid  to  a  hired  person  for  labor  or  services 
by  the  day,  week,  or  other  subdivision  of 
time;  while  the  word  'earnings'  has  often 
the  wide  meaning  of  that  which  is  earned,  or 
the  narrower  meaning  of  money  or  property 
gained  or  merited  by  labor  or  service,  or  the 
performance  of  something.  See  these  words 
as  defined  in  the  Century.  Dictionary,  in  Web- 
ster's, and  in  Anderson's  Law  Dictionary.  In 
the  narrower  meaning  of  the  word  'earnings,' 
above  given,  it  may  include  not  only  wages 
in  the  above  sense,  but  also  compensation  for 
materials  furnished,  and  expenditures  made, 
in  connection  with  the  labor  or  services  ren- 
dered. Quite  frequently,  too,  the  word  'earn- 
ings,' is  used  as  synonymous  with  the  word 
'wages,'  in  the  ordinary  acceptation  of  that 
word.  We  think  it  is  so  used  in  the  statute 
here  in  question.  That  statute  provides,  in 
cases  where  it  is  applicable,  that  a  copy  of 


the  assignment  of  'future  earnings'  made 
under  it,  shall  be  'left  with  the  employer  from 
whom  the  wages  are  to  be  due.'  The  language 
quoted  shows  that  the  act  was  never  intended 
to  cover  cases  like  the  one  at  bar.  In  no 
proper  sense  was  the  Bridge  Company  the 
'employer'  of  the  Harrisons,  nor  was  the  con- 
tract price  to  be  paid  to  them  'wages.'  More- 
over, the  use  of  the  words  'employer'  and 
'wages'  at  the  end  of  the  act  clearly  indicates 
that  the  legislature  used  the  word  'earnings' 
at  the  beginning  of  the  act  as  synonymous 
with  the  word  wages  in  its  ordinary  accepta- 
tion. Looking  at  the  act  as  a  whole,  we  are 
of  opinion  that  the  assignment  and  order  in 
question  did  not  come  within  its  provisions, 
and  consequently  that  they  are  valid  as 
against  the  attachment." 

However,  in  Maaaachuaetta  it  has  been  held 
that  money  to  become  due  on  a  building  con* 
tract  is  included  within  the  meaning  of  the 
term  "future  earnings"  as  used  in  the  statute 
requiring  an  assignment  of  future  earninga 
to  be  recorded.  Somers  v.  Keliher,  115  IMass. 
166,  wherein  it  was  said:  "The  word  'earn- 
ings,' as  used  in  the  St.  of  1866,  c  43,  sec.  2,. 
has  a  more  extensive  signification  than  the 
word  'wages.'  The  statute  applies  to  the 
compensation  for  services;  a  term  which 
involves  more  than  the  mere  labor  of  the  per- 
son by  whom  they  are  rendered,  and  may 
include  expenditures  as  well  as  labor.  What 
the  principal  defendant  in  the  original  suit 
undertook  to  do  under  his  .contract  was,  not 
to  sell  certain  lumber  and  other  building 
materials  to  Keliher,  and  to  perform  cer- 
tain labor  upon  them,  but  to  render  the  spe- 
cific service  of  building  a  house  for  him,  fur- 
nishing all  the  labor  and  materials  therefor,, 
at  .an  agreed  price  for  the  entire  service.  By 
rendering  that  service,  he  would  earn,  and 
become  entitled  to,  certain  periodical  pay- 
ments. But  the  final  payment,  which  is  the 
only  one  involved  in  this  suit,  he  cannot  be 
said  to  have  earned  and  become  entitled  to  hy 
the  terms  of  the  contract,  until  he  should 
have  completed  his  contract.  As  he  had  not 
done  so  at  the  date  of  the  assignment,  the 
earnings  which  he  undertook  to  assign  came 
within  the  description  of  future  earnings. 
The  assignment  not  having  been  recorded,  it 
is  invalid  against  the  trustee  process."  But 
the  later  Massachusetts  cases  seem  to  limit 
.the  rule  to  money  to  become  due  under  a  con- 
tract where  the  contractor  actually  performs 
the  labor  himself,  and.where  the  work  is  done 
by  his  employees  it  is  held  that  the  statute 
requiring  recordation  does  not  apply.  Ches- 
ter V,  McDonald,  185  Mass.  64,  69  N.  E. 
1075.  In  William  Gilligan  Co.  v.  Casey,  205 
Mass.  26,  91  N.  E,  124,  it  Teas  held  (citing 
Chester  v.  McDonald,  supra,  as  authority) 
that  where  the  evidence  showed  that  the  as- 
signor did  not  do  manual  labor  on  the  con- 
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tract  but  simply  bossed  the  job,  the  proceeds 
of  his  contract  were  not  "future  earnings,"  the 
.  assignment  of  which  was  required  by  statute 
to  be  recorded  in  order  to  be  valid.  However, 
in  Jump  V.  Bernier,  221  Mass.  241,  108  N.  E. 
1027,  wherein  it  was  held  that  an  assignment 
by  a  contractor  of  "whatever  balance  may 
be  due  me"  to  secure  the  payment  of 
$900  was  not  an  assignment  of  future 
earnings,  it  appearing  that  the  sum  of  $1,800 
was  due,  the  court  cited  Somers  v.  Keliher, 
supra,  as  laying  down  the  correct  rule. 

The  assignment  of  the  proceeds  of  a  build- 
ing contract  is  not  an  assignment  of  personal 
property  within  a  statute  relating  to  the 
recordation  of  chattel  mortgages.  School 
Dist.  No.  1  V.  Whalen,  17  Mont.  1,  41  Pac. 
849.    To  the  same  effect  see  the  reported  case. 

In  New  York  it  is  pfovided  by  statute  ( Lien 
Law,  §  15 ;  McKinney*s  Consol.  Laws,  Book  32, 
p.  70)  that  no  assignment  of  an  order  for 
the  proceeds  of  a  building  contract  shall  be 
valid  unless  it  is  filed  with  the  clerk  of  the 
county  wherein  such  building  is  situated.  See 
Armstrong  v.  Chisholm,  99  App.  Div.  465,  91 
N.  Y.  S.  299.  In  Nason  Mfg.  Co.  v.  Adams, 
76  Misc.  590,  134  N.  Y.  S.  1100,  it  was  said: 
"The  law  presumes  that  the  money  paid  by  an 
owner  to  a  contractor  is  used  by  the  con- 
tractor to  pay  for  the  material  furnished  and 
labor  performed  in  the  doing  of  the  particular 
work  for  which  it  is  paid.  The  contractor  is 
not  supposed  to  divert  from  this  purpose  any 
part  of  the  money  needed  to  pay  for  the 
materials  furnished  and  labor  performed. 
The  above  provision  recognizes  the  right  of 
laborers  and  materialmen  to  be  paid  out  of 
the  funds  in  the  owner's  hands  up  to  the 
amount  called  for  by  the  contract,  or  the 
reasonable  valued  of  the  material  furnished 
and  labor  performed,  if  no  fixed  price  is  set 
by  the  contract.  It  is  the  purpose  of  the 
above  provision  to  protect  such  laborers  and 
materialmen  from  any  attempt  to  divert  these 
funds,  and  to  require  that  notice  of  such  di- 
version be  given  to  them  by  the  filing  of  the 
paper  in  the  county  clerk's  office,  that,  having 
such  notice,  they  may  intelligently  decide 
how  to  act  as  to  both  the  paat  and  the  future 
work."  In  Edison  Electric  Illuminating  Co. 
V.  Horace  E.  Frick  Co.  221  N.  Y.  1,  116  N.  E. 
369,  reverving  158  App.  Div.  950,  143  K.  Y.  S. 
1115,  160  App.  Div.  903,  144  N.  Y.  8.  1114, 
it  was  held  that  one  having  a  judgment 
against  tiie  contractor  for  damages  for  per- 
sonal injuries,  or  an  attaching  creditor,  could 
not  invoke  the  statute  to  defeat  the  claim  of 
an  assignee  who  had  failed  to  fi)e  his  assign- 
ment as  required  by  the  statute,  such  claims 
being  in  no  way  founded  on  the  furnishing 
of  labor  and  material.  In  a  number  of  New 
York  cases  it  has  been  held  that  as  against 
those  persons  having  claims  arising  from  the 
furnishing   of   the    labor    or    materials   the 


statute  includes  all  assignments  or  orders 
for  the  money  due  or  to  become  due  under  the 
contract  and  unless  they  are  filed  in  accord- 
ance with  the  statute  they  are  invalid.  Van 
Kannel  Revolving  Door  Co.  v.  Astor,  119  App. 
Div.  214,  104  N.  Y.  S.  653 ;  Barrett  v.  Schae- 
fer,  162  App.  Div.  52,  146  N.  Y.  S.  1050; 
Smith  V.  Douglas,  165  App.  Div.  707,  151 
N.  Y.  S.  549;  Williams  Engineering,  etc.  Co. 
V.  New  York,  175  App.  Div.  571,  162  K  Y.  S. 
381;  Carboy  v.  Polstein  Realty,  etc.  Co.  62 
Misc.  302,  114  N.  Y.  S.  838;  Pittsburgh  Plate 
Glass  Co.  V.  Vanderbilt,  143  N.  Y.  S.  609. 
But  where  on  the  refusal  of  a  materialman 
to  supply  a  contractor  with  additional  mate- 
rial unless  he  was  paid,  the  owner  agreed  to 
pay  him  if  hk  would  continue  to  supply  the 
contractor  and  the  a^eement  was  put  in  the 
form  of  an  order  given  by  the  contractor  and 
accepted  by  the  owner,  it  was  held  that  the 
order  became  the  personal  contract  of  the 
owner  and  that  it  was  not  necessary  that  it 
should  be  filed.  Mayer  v.  Killilea,  63  App. 
Div.  318,  71  N.  Y.  S.  786.  However,  an  order 
by  the  contractor  on  the  owner  which  was  ac- 
cepted by  the  owner,  and  which  was  receipted 
for  by  the  contractor  as  a  payment  under  the 
contract  has  been  held  to  be  void  as  to  sub- 
contractors and  materialmen  unless  it  was 
filed  as  required  by  statute.  Kenyon  v. 
Walsh,  31  Misc.  634,  66  N.  Y.  S.  35 ;  Riley  v. 
Kenney,  33  Misc.  384,  67  N.  Y.  S.  584.  Prior 
to  the  New  York  statute  requiring  the  filing 
of  assignments  or  orders  for  money  due  or  to 
become  due,  it  was  well  settled  in  that  juris- 
diction that  in  the  absence  of  anything  in  the 
contract  to  the  contrary,  an  assignment  might 
be  validly  made  of  the  proceeds  of  a  building 
contract  without  filing  or  recording.  Hurd  v. 
Johnson  Park  Inv.  Co.  13  Misc.  643,  34  N. 
Y.  S.  915;  Garden  City  Co.  v.  Schnugg,  39 
Misc.  840,  81  N.  Y.  S.  496;  Gates  v.  Haley,  1 
Daly  (N.  Y.)  238;  Garrison  v.  Mooney,  9 
Daly  (N.  Y.)  218;  Frederick  v.  Goodman  St. 
Homestead  Assoc.  75  Hun  612,  29  N.  Y.  S. 
1041;  Hondorf  v.  Atwater,  75  Hun  369,  27 
N.  Y.  S.  447;  Murray  v.  Micolino,  83  Hun 
564,  31  N.  Y.  S.  1109;  Newnam  v.  Levy,  84 
Hun  478,  32  N.  Y.  S.  567 ;  Bradley  v.  Ward, 
15  App.  Div.  386,  44  N.  Y.  S.  164,  affirmed 
162  N.  Y.  618,  57  N.  E.  1105;  Smith  v.  Lange, 
81  App,  Div.  192,  80  N.  Y.  S.  1078;  Gibson 
V.  Lenane,  94  N.  Y.  183;  Lauer  v.  Dunn,  115 
N.  Y.  405,  22  N.  E.  270,  affirming  62  Hun  191, 
6  N.  Y.  S.  161 ;  Stevens  v.  Ogden,  130  N.  Y. 
182,  29  N.  E.  229,  reversing  54  Hun  439,  7 
N.  Y.  S.  771;  Beardsley  v.  Cook,  143  N.  Y.  143, 
38  N.  E.  109;  Bates  v.  Salt  Springs  Nat. 
Bank,  157  N.  Y.  322,  51  N.  E.  1033,  rweraing 
88  Hun  236,  34  N.  Y.  S.  698.  Another  pro- 
vision of  the  New  York  statute  (Lien  Law, 
§  16;  McKinney's  Consol.  Laws,  Book  32^ 
p.  73)  covers  assignments  of  the  proceeds  of 
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contracts  for  public  improvements.  General 
Fireproofing  Co.  v.  Keepsdry  Constr.  Co.  173 
App.  Div.  528,  160  N.  Y.  S.  179,  reversing  93 
Misc.  635,  158  N.  Y.  S.  567.  Under  this  stat- 
ute the  assignment  is  not  required  to  be 
filed  in  the  county  clerk's  office  but  with  the 
head  of  the  department  or  bureau  having 
charge  of  the  construction,  and  with  the  finan- 
cial officer  having  charge  of  the  disbursement 
of  public  funds  applicable  to  public  improve- 
ments. In  re  Interstate  Paving  Co.  197  Fed. 
371;  Contractors  Supply  Co.  v.  New  York, 
153  App.  Div.  60,  138  X.  Y.  S.  242. 

m.  Form  and  Requisites. 

1.  In  Genbsal. 

No  set  form  is  required  in  making  an 
assignment  of  the  proceeds  of  a  building  con- 
tract. Anything  which  shows  an  intention 
to  assign  and  appropriate  on  the  one  side, 
and  from  which  an  assent  to  receive  may  be 
inferred,  on  the  other,  will  operate  as  an  as- 
signment if  sustained  by  a  sufficient  consid- 
eration. It  may  be  by  either  express  trans- 
fer or  by  an  order  drawn  on  the  owner. 
Johnson  County  v.  Bryson,  27  Mo.  App.  341; 
Cope  v.  C.  B.  Walton  Co.  77  N.  J.  Eq.  512, 
76  Atl.  1044;  McDaniel  v.  Maxwell,  21  Ore. 
202,  27  Pac.  962,  28  Am.  St.  Rep.  740.  As 
was  said  in  the  case  last  cited :  "No  particu- 
lar form  of  words  or  particular  form  of  in- 
'  strument  is  necessary  to  effect  such  assign- 
ment. Any  binding  appropriation  of  it  to  a 
particular  use  is  an  xassignment,  or  what  is 
the  same,  a  transfer  of  the  ownership." 

Nor  is  it  necessary  that  such  an  assignment 
should  be  acknowledged.  Jones  v.  New  York, 
47  Super.  Gt.  242,  affirmed  90  N.  Y.  387. 

The  transfer  of  a  building  contract  to  a 
bank  as  security  for  advances,  together  with 
a  power  of  attorney  given  by  the  contractor 
to  the  bank  authorizing  it  to  collect  all  pay- 
ments under  the  contract,  operates  as  a  valid 
equitable  assignment.  Hawes  v.  Wm.  R. 
Trigg  Co.  110  Va.  365,  65  S.  E.  538. 
*  In  California  it  is  held  that  the  service  of 
notice  on  a  city,  a  party  to  a  building  con- 
tract, by  the  materialmen  in  accordance  with 
the  Code  (Stat.  1184,  Code  Civ.  Proc.),  oper- 
ates as  an  equitable  assignment  of  the  fund 
due  them  by  the  contractor.  In  re  Cotton,  209 
Fed.  124;  Butler  v.  Ng.  Chung,  160  Cal.  435, 
Ann.  Gas.  1913A  940,  117  Pac.  512. 

But  the  mere  placing  of  a  claim  for  mate- 
rial and  labor  in  the  liands  of  a  creditor  of  the 
subcontractor  for  collection  is  not  sufficient 
to  constitute  an  assignment  of  the  money 
due  or  to  become  due  the  subcontractor. 
Steinbaker  v.  Congregation  Brith-Sholom 
(Mo.)   181  S.  W.  1039. 

In  Farquhar  v.  Brown,  132  Mass.  340,  it 
was  held  that  a  due  bill  given  to  the  con- 


tractor by  tlie  owner  for  the  balance  to  become 
due  on  a  contract  when  the  roof  was  put  in 
proper  condition  and  made  payable  to  the' 
subcontractor  who  had  the  contract  for  the 
roof,  did  not  give  rise  to  such  privity  between 
the  owner  and  the  subcontractor  as  to  allow 
the  subcontractor  to  maintain  an  action 
against  the  owner  on  an  account  for  work  and 
materials  furnished. 

In  the  case  of  In  re  Fowble,  213  Fed.  676, 
it  was  held  that  a  requirement  by  a  surety 
on  a  building  contractor's  bond  that  all 
money  received  by  him  from  the  state  under 
his  contract  should  be  deposited  in  a  separate 
account  for  use  only  in  connection  with  that 
particular  contract,  did  not  create  a  trust 
for  the  benefit  of  materialmen  in  the  nature 
of  an  equitable  assignment. 

In  Vanderploeg  v.  Peterson,  190  111.  App. 
61,  it  was  held  that  the  mere  statement  of  a 
materialman  to  the  owner  that  he  had  to  be 
paid  and  the  understanding  of  the  owner 
that  he  would  be  held  liable  for  the  materials 
furnished  did  not  amount  to  an  equitable  as* 
signment. 

In  West  Texas  Lumber  Co.  v.  Tom  Green 
County  (Tex.)  188  S.  W.  283,  it  ap- 
peared that  certain  materialmen  claimed  to 
have  an  assignment  of  the  funds  due  under 
a  building  contract  by  virtue  of  the  following 
assignment  to  a  bank:  "For  value  received, 
we  hereby  assign,  transfer »  and  set  over  to  the 
San  Angelo  National  Bank,  of  San  Angelo, 
Texas,  all  sums  of  money  due  or  to  become 
due  to  us  from  Tom  Green  county,  Texas,  on 
account  of  construction  of  Chadbourne  street 
viaduct,  excepting  such  of  said  funds  as  are 
necessary  to  pay  labor  and  material  bills  in 
connection  with  the  construction  of  said  via- 
duct." The  court  said  that  the  instrument 
could  be  held  to  be  an  assignment  to  the 
bank  only  of  any  balance  left  over  after  pay- 
ment of  the  labor  and  could  in  no  sense  be 
held  to  be  an  assignment  to  the  holders  of 
claims  for  labor  and  material. 

2.  Verbal  Assignment. 

A  parol  agreement  appropriating  the  money 
due  or  to  become  due  under  a  building  con- 
tract is  valid  where  it  includes  all  the  requi- 
sites of  an  assignment.  National  Bank  of  the 
Republic  V.  United  Security  L.  Ins.  etc.  Co. 
17  App.  Cas.  (D.  C.)  112;  Johnson  County 
V.  Bryson,  27  Mo.  App.  341 ;  Campbell  v.  J.  K. 
Grant  Co.  36  Tex.  Civ.  App.  641,  82  S.  W. 
794;  Alfalfa  Lumber  Co.  v.  Brady  (Tex.) 
149  S.  W.  204;  A.  A.  Fielder  Lumber  O).  v. 
Smith  (Tex.)  151  S.  VV.  605;  Paris  First 
Nat.  Bank  v.  O'Neil  Engineering  Co.  (Tex.) 
176  S.  W.  74.  In  A.  A.  Fielder  Lumber  Co.  v. 
Smith,  supra,  it  was  said:  "When. all  essen- 
tials necessary  to  constitute  an  equitable  as- 
signment are  proven  to  have  been  agreed  to 
by  the  parties  orally,  such  agreement  is  quite 
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as  effective  as  a  written  agreement."  So  in 
Paris  First  Nat.  Bank  v.  0*Neal  Engineering 
Co.  supra,  wherein  it  was  insisted  that  the 
holder  of  a  written  assignment  of  the  pro- 
ceeds of  a  building  contract  was  entitled  to 
superior  rights  over  the  assignee  under  a 
prior  oral  assignment,  the  court  stated  the 
rule  as  follows:  ''The  fact  that  the  appel- 
lant's claim  depends  upon  a  parol  agreement 
or  contract  does  not  affect  its  validity.  There 
is  no  law  requiring  such  transactions  to  be  in 
writing.  It  must  also  be  conceded  that  a 
party  owning  an  interest  in  a  specified  fund, 
due  or  to  become  due,  has  a  right  to  assign 
certain  portions  or  all  of  it  at  his  option. 
We  must  therefore  treat  the  parol  assignment 
relied  upon  by  the  appellant  as  of  equal  dig- 
nity with  written  assignments  executed  under 
the  same  conditions  and  containing  the  same 
stipulations." 

But  mere  verbal  inetructions  given  by  the 
subcontractor  to  the  contractor  and  the  own- 
er to  pay  the  money  coming  to  him  on  his 
contract  to  a  materialman  have  been  held  not 
to  r.moimt  to  an  assignment  of  the  proceeds 
of  the  contract.  Alderman  v.  Hartford,  etc. 
Transp.  Co.  66  Conn.  47,  33  Atl.  689. 

3.  Obbeb  on  Bebtob. 

Orders  given  by  a  building  contractor,  siib- 
eontraetor  or  materialman  for  the  payment 
out  of  the  money  due  or  to  become  due  him 
under  his  contract  make  an  appropriation  of 
so  much  of  the  fund  on  which  they  are  drawn 
as  will  be  sufficient  to  satisfy  them,  and 
amount  to  an  equitable  assignment  thereof 
pro  tanto,  which  a  court  of  equity  will  enforce* 
when  made  for  a  good  and  valuable  consid- 
^ation. 

England.-— Buck  v.  Hobson,  3  Q.  B.  D.  686; 
Lett  V.  Morris,  4  Sim.  607. 

Canada.— B&nk  of  British  North  America 
V.  Gibson,  21  Ont.  613. 

United  ««afe«.— Philadelphia  Third  Nat. 
Bank  v.  Atlantic  City,  126  Fed.  413,  reversed 
on  other  grounds  in  130  Fed.  751,  65  C.  C.  A. 
177. 

(7aK/or»»a.— Adams  v.  Burbank,  103  Cal. 
646,  37  Pac.  640. 

District  of  Co?im6ta.— National  Bank  of 
the  Republic  v.  United  Security  L.  Ins.  etc. 
Co.  17  App.  Cas.  113. 

Geor^ta.— Walton  v.  Horkan,  112  Ga.  814, 
33  S.  E.  105,  81  Am.  St.  Kep.  77. 

/ttinow.— Dolese  v.  McDougall,  182  111.  486, 
55  N.  E.  547. 

/wZtana.— Kintz  v.  Scully  Steel,  etc.  Co. 
184  Ind.  169,  110  N.  E.  086. 

loxoa. — Cutler  v.  McCormick,  48  la.  406; 
Wheelock  v.  Hull,  124  la.  752,  100  N.  W.  863; 
Hipwell  V.  National  Surety  Co.  130  la,  656, 
105  N.  W.  318. 


JTcn^ucfcy.— Millett  v.  Swift,  138  Ky.  408, 
128  6.  W.  312;  Fairbanks  v.  Tafel,  159  Ky. 
602,  167  S.  W.  887;  Lutter  v.  Grosse,  82  S. 
W.  278,  26  Ky.  L.  Rep.  585. 

Massachusetts. — ^Butterick  Lumber  Cs.  v. 
Collins,  202  Mass.  413,  89  N.  £.  138. 

^eWfiska. — Ryan  v.  Douglas  County,  47 
Neb.  9,  66  N.  W.  36.     • 

2^ew  Haanpshire.^FolULTd  v.  Pollard,  68  N. 
H.  356,  39  Atl.  329. 

A>M?  Jersey. — Shannon  v.  Hoboken,  37  N. 
J.  Eq.  123;  Harlem  Bank  v.  Bayonne,  48  N. 
J.  Eq.  246,  21  Atl.  478;  Cope  v.  C.  B.  Walton 
Co.  77  N.  J.  Eq.  612,  76  Atl.  1044. 

Neto  York. — ^Parker  v.  Syracuse,  31  N.  Y. 
376;  GalUgher  v.  Nichols,  60  N.  Y.  438; 
Ehrichs  v.  De  MiU,  75  N.  Y.  370;  Brill  v. 
Tuttle,  81  N.  Y.  464,  37  Am.  Rep.  615,  revers- 
ing 15  Hun  289 ;  Lauer  v.  Ihii,  116  N.  Y.  406, 
22  N.  £.  270;  White  v.  Livingston,  69  App. 
Dhr.  361,  75  N.  Y.  S.  466,  affiamed  in  174  N. 
Y.  538,  66  N.  E.  1118;  Kelley  v.  Syracuse,  10 
Misc.  306,  31  N.  Y.  S.  283;  Hafner  v.  Kirbey, 
63  N.  Y.  S.  652,  24  Misc.  390;  Corboy  v. 
Polsteiv  Realty  Co.  62  Misc.  302,  114  N.  Y. 
S.  838;  Tolkow  v.  Metropolitan  L.  Ins.  Co. 
73  Misc.  393,  103  N.  Y.  S.  367;  Mayor,  Lane, 
etc.  Co.  V.  Charles  I.  Weinstein  Realty  Co.  87 
Misc.  150,  149  N.  Y.  S.  1046 ;  Hall  v.  City  of 
Buffalo,  2  Abb.  App.  Dec.  301;  Gray  v.  New 
York,  46  N.  Y.  Super.  Ct.  494;  Jones  v.  New 
York,  47  N.  Y.  Super.  Ct.  242.  j 

North  Carolina. — Snow  v.  Dunham  County 
Com'rs,  112  N.  C.  335,  17  S.  E.  176;  Hall  v. 
Jones,  151  N.  C.  419,  66  S.  £.  360. 

Oregon.— -McDaniel  v.  Maxwell,  21  Ore.  202, 
27  Pac.  962,  28  Am.  St.  Rep.  740. 

Pmnsylvania. — Beaumont  v.  Lane,  3  Pa. 
Super.  Ct.  73;  Citizens'  Trust,  etc.  Co.  v. 
Howell,  19  Pa.  Super.  Ct,  266;  Murphy's  Es- 
tate, 4  W.  N.  C.  39 ;  Phoenix  Iron  Co.  v.  Phil- 
adelphia, 11  Phila.  203,  33  Leg.  Int.  176. 

Tetvasj — Harris  County  v.  Campbell,  68 
Tex.  22,  3  S.  W.  243,  2  Am.  St.  Rep.  467; 
Johnson  v.  Amarillo  Imp.  Co.  88  Tex.  606, 
31  S.  W.  503;  Foley  v.  Houst<m  Co-operative, 
etc.  Co.  106  S.  W.  160 ;  Paris  First  Nat.  Bank 
V.  O'Neil  Engineering  Co.  176  S.  W.  74; 
King  V.  Hardin  Lumber  Co.  187  S.  W.  401; 
Ogburn  Gravel  Co.  v.  Watson,  190  S.  W.  205. 

Utah. — McComick  v.  Sadler,  14  Utah  463, 
47  Pac.  667. 

Virginia. — ^Machine  Mfg.  Co.  v.  Smoot,  102 
Va.  724,  47  S.  E.  869;  Hawes  v.  Wm.  R. 
Trigg  Co.  110  Va.  365,  65  S.  E.  538. 

Washington. — Seattle  v.  Liberman,  9  Wash. 
276,  37  Pac.  433;  State  v.  Cheethara,  17 
Wash.  131,  49  Pac.  227;  Dickerson  v.  Spokane, 
26  Wash.  292,  66  Pac.  381. 

The  general  lule  as  to  equitable  assign- 
ments, applicable  alike  to  the  proceeds  due 
or  to  liecome  due  under  a  building  contract, 
and  to  other  choees  in  action,  was  stated  in 
National   Bank   of   the   Republic  v.   United 
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Security  L.  Ins.  etc.  Co.  17  App.  Cas.  (D.  C.) 
112,  as  follows:  "To  constitute  an  equitable 
assignment  of  a  chose  in  action,  all  the  au- 
thorities concur  in  holding  that  no  particular 
words  or  special  form  is  necessary.  Indeed, 
it  may  be  by  parol,  and,  as  a  general  rule, 
anything  written,  said,  or  done,  in  pursuance 
of  an  agreement,  and  for  valuable  considera- 
tion, or  in  consideration  of  an  antecedent 
debt,  to  place  a  chose  in  action  or  fund  out 
of  the  control  of  the  owner,  and  appropriate 
it  to  or  in  favor  of  another  person,  amounts 
to  an  equitable  assignment.  Therefore,  an 
agreement  between  a  debtor  and  a  creditor, 
that  the  debt  shall  be  paid  out  of  a  specific 
fund  coming  to  the  debtor,  will  operate  as  an 
equitable  assignment.  And  so  an  order  given 
by  a  debtor  to  his  creditor  upon  a  person  ow- 
ing money  to  such  debtor^  or  holding  funds 
belonging  to  him,  directing  such  person  to 
pay  the  creditor  out  of  such  money  or  funds, 
will  operate  as  an  irrevocable  equitable  appro- 
priation or  assignment  of  such  money  or 
funds,  or  a  sufficient  part  thereof,  if  made  in 
consequence  of  a  direct  agreement.''    « 

In  Weniger  v.  Fourteenth  St.  Store,  191  N. 
Y.  423,  84  N.  E.  394,  affirming  117  App.  Div. 
921,  102  N.  T.  S.  1150,  the  court,  construing 
the  effect  of  an  order  given  by  a  contractor 
for  the  payment  to  a  third  person  of  a  por- 
tion of  any  sum  to  become  due  him  under  the 
contract,  said :  "The  order  amounted,  in  law, 
to  an  assignment,  pro  tanto,  of  what  moneys 
might  thereafter  be  payable  upon  the  con- 
tract. The  effect  of  giving  it  was  to  sub- 
stitute the  plaintiff  as  the  recipient,  to  that 
extent,  of  any  future  payments." 

In  McDaniel  v.  Maxwell,  21  Ore.  202,  27 
Pac.  952,  28  Am.  St.  Rep.  740,  it  was  said: 
"An  order  drawn  upon  a  third  person  for  a 
valuable  consideration  from  the  payee,  pay- 
able out  of  a  designated  fund,  then  due  or  to 
become  due,  operates  when  delivered  to  the 
payee  as  an  equitable  assignment  or  appro- 
priation of  the  fund  pro  tanto,  and  no  accept- 
ance by  the  drawee  is  necessary." 

In  Title  Ins.  etc.  Co.  v.  Williamson,  18  Cal. 
App.  324,  123  Pac.  245,  rehe4iring  d&nied  18 
Cal.  App.  329,  123  Pac.  247,  it  was  held 
that  where  the  owner  deposited  the  con- 
tract price  with  a  bank  to  be  paid  by  the 
bank  to  the  contractor  according  to  the 
terms  of  the  contract,  an  order  given  by 
the  contractor  to  a  materialman  directed 
to  the  bonk  was  a  valid  assignment  of  the 
fund,  it  not  being  necessary  under  such  cir- 
cumstances that  the  order  should  be  drawn  on 
the  owner. 

However,  an  order  which  is  conditioned  on 
the  x>erformance  of  some  act  by  a  third  person 
is  not  sufficient  to  constitute  an  equitable 
assignment  of  the  proceeds  of  a  building  con- 
tract. Thus  in  Commercial  Nat.  Bank  v. 
Portland,  37  Ore.  33,  64  Pao.  814,  60  Pac.  563, 


the  court  adopted  the  rule  as  to  eqaitable 
assignments  as  laid  down  in  Chris^as  v. 
Russell,  81  U.  S.  69,  20  U.  S.  (L.  ed.)  762, 
as  follows:  "An  agreement  to  pay  out  of  a 
particular  fund,  however  dear  in  its  terraa,  is 
not  an  equitable  assignment.  A  covenant  in 
the  niost  solemn  form  has  no  greater  effect. 
The  phraseology  employed  is  not  material, 
provided  the  intent  to  transferee  manifested. 
Such  an  intent  and  its  execution  are  indis- 
pensable. The  assignor  must  not  retain  any 
control  over  the  fund-^-aay  authority  to  col- 
lect, or  any  power  of  revocation.  If  he  do,  it 
is  fatal  to  the  claim  of  the  assignee.  The 
transfer  must  be  of  such  a  character  that  the 
fund  holder  can  safely  pay,  and  is  compellable 
to  do  so,  though  forbidden  by  the  assignor. 
Where  the  transfer  is  of  the  character  de- 
scribed, the  fund  holder  is  bound  from  the 
time  of  notice."  The  foregoing  rules  were 
applied  by  the  Oregon  court  to  an  order 
giv^n  hy  a  city  contractor  reading  as  fol- 
lows: "You  will  please  driver  to  D.  J. 
Moore,  Secretary  of  the  Columbia  River  Lum- 
ber &  Fuel  Company,  city  warrants  on  the 
fund  for  the  improvement  o|  Umatilla  Avenue 
in  said  city  of  Sellwood»  in  the  state  of 
Oregon,  from  time  to  time,  as  work  on  said 
avenue  shall  be  accepted,  and  warrants  or- 
dered drawn,  equal  in  amount  to  the  value 
of -the  liunber  furnished  by  said  Columbia 
River  Lumber  &  Fuel  Company,  and  uaed  in 
making  said  improvemeaats,  now  under  way, 
to  be  evidenced  fay  bills  presented  by  said  oom* 
pany  and  approved  by  me."  The  court  said: 
''Applying  these  rules  to  the  order  under  con- 
sideration, we  are  forced  to  the  conehuioii 
^hat  it  did  not  operate  as  an  equitable  assign- 
ment. It  does  not  contain  words  of  transfer, 
or  purport  to  assign  to  the  fuel  company  any 
interest  in  the  amount  due  or  to  become  due 
from  the  city  to  Dill,  nor  is  it  directed  to 
the  debtor  or  custodian  of  the  fund.  It  is 
addressed  to  the  city  recorder,  and  is  simply 
an  order  to  him  to  deliver  to  the  secretary 
of  the  fuel  company  from  time  to  time,  aa 
work  on  the  avenue  shall  be  accepted,  war- 
rants thereafter  to  be  drawn  by  the  city  of 
Sellwood,  presumably  in  favor  of  Dill,  on  a 
certain  fund,  equal  in  amount  to  the  value  of 
the  lumber  furnished  by  the  fuel  company, 
and  used  in  making  such  improvement.  But, 
waiving  this  point,  and  assuming  that  in  this 
respect  the  order  is  sufficient  to  constitute 
an  equitable  assignment,  the  fatal  objection 
remains  that  it  did  not  vest  in  the  fuel  com- 
pany a  present  right  to  the  warrants,  or  au- 
thorize the  city  recorder  to  deliver  them 
without  the  further  approval  of  Dill.  It  is 
only  upon  the  presentation  of  bills  for  lumber, 
approved  by  Dill,  that  the  city  recorder  is 
authorized,  under  this  order,  to  deliver  war- 
rants to  the  fuel  company.  Tlie  contract  was 
not    complete.      Something    remained    to   be 
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done  in  the  future  by  Dill  before  the  right 
of  the  company  to  the  warrants  should  become 
absolute.     The  city  could  not  safely  deliver 
to  the  fuel   company,   nor  be  compelled  to 
deliver  to  it,  any  warrants,  until  its  bills  had 
been  approved  by  Dill.    The  words  'evidenced 
by  bills  approved  by  me*  limited  the  author- 
ity of  tiJie  city  recorder  to  deliver  warrants 
to  the  fuel  company.    It  was  only  upon  a  cer- 
tain condition   that  he   was   authorized   to 
do  so." 

In  Chicago  First  Baptist  Church  ▼.  Hyde, 
40  111.  150,  it  was  held  that  an  order  drawn 
by  a  contractor  on  the  owner  of  the  building 
in  favor  of  a  materialman  which  the  owner 
agreed  to  pay  whenever  the  architect  fihould 
certify  that  the  amount  was  due  and  the 
architect  agreed  so  to  certify  as  soon  as  the 
work  reached  the  stage  of  completion  required 
by  the  contract,  did  not  amount  to  an  equi- 
table assignment  of  the  debt,  but  was  merely 
a  conditional  promise  to  pay. 

In  McHose  v.  Dutton,  56  la.  728,  8  N.  W. 
667,  it  was  held  that  an  order  given  to  a 
banker  by  a  contractor  authorizing  the  former 
to  receive  from  a  county  the  money  due 
and  to  become  due  on  his  contract  and  to 
pay  out  any  claims  for  labor  and  material 
did  not  amount  to  an  equitable  assignment 
of  the  proceeds  of  the  contract,  but  only 
to  create  an  agency  for  the  collection  of  the 
money  due  from  the  county,  the  order  not 
providing  for  the  payment  of  all  claims,  and 
stipulating  that  whatever  might  be  left  after 
the  payment  of  claims  should  be  credited  to 
the  account  of  the  contractor. 

In  Duncan  v.  Guillet  (Colo.)  161  Pac.  299, 
it  was  held  that  a  letter  addressed  to  the 
secretary  of  the  interior  by  a  government 
contractor,  directing  that  cheeks  for  money 
due  on  the  contract  should  be  sent  to  him 
in  care  of  a  third  person,  together  with  proof 
of  an  oral  agreement  that  the  contractor 
should  indorse  the  cheeks  to  the  third  person 
in  payment  of  advances  made  to  him,  did 
not  constitute  an  assignment  of  the  moneys 
due  under  the  contract. 

In  National  Surety  Co.  v.  Price,  162  Ky. 

W2, 172  8.  W.  1072,  it  was  held  that  an  order 

given  by  a  contractor  after  he  had  ceased 

'^ork  and  where  there  was  no  money  due  or  to 

wcome  due  him  under  the  contract  did  not 

•'Donnt  to  an  equitable  assignment,  the  court 

f^^^^  that  an  equitable  assignment   could 

"®.  Seated  only  where  there  was  a  fund  in 

wistenQg  belonging  to  an  assignor. 

^  tlie  order  is  only  evidence  of  the  assign- 

^*>  its  Ipsa  does  not  affect  the  validity  or 

°*ficieiiey  of  the  same.    A.  A.  Fielder  Lumber 


V. 


In 


Smith   (Tex.)   151  8.  W.  605. 
4.  Designation  of  Fund. 


jj^  *^   <^rder  to  operate  as  an  equitable  assign- 
jQ     ^    t>f  the  proceeds  of  a  building  contract, 
nj^,-^^er  or  other  form  of  transfer  must  desig- 
epecifically  the  sum  from  which  it  is 
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to  be  paid.  Seyfried  v.  Stoll,  56  N.  J.  Eq. 
187,  38  Atl.  955;  Gunther  v.  Darmstadt,  14 
Daly  368,  13  N.  Y.  St.  Rep.  145;  Hurd  v. 
Johnson  Park  Invest  Co.  13  Misc.  643,  34 
N.  Y.  S.  918;  McDonald  V.  Ballston,  34  Misc. 
496,  70  N.  Y.  8.  279;  Conti  v.  Rhind,  164 
N.  Y.  S.  52;  McDaniel  v.  Maxwell,  21  Ore. 
202,  27  Pac.  962,  28  Am.  St.  Rep.  740;  Trex- 
ler  V.  Kuntz,  36  Pa.  Super.  Ct.  362;  McBride 
V.  American  Ry.  etc.  Co.  (Tex.)  127  S.  W. 
229;  Youngberg  v.  El  Paso  Brick  Co.  (Tex.) 
166  S.  W.  716;  Ritchie  v.  Jeffrey,  62  Can. 
Sup.  Ct.  243;  Rosenveesen  v.  Thackeray,  46 
Quebec  Super.  Ct.  60,  19  Dominion  L.  Rep. 
716.  In  McDonald  v.  Ballston,  supra,  the 
rule  was  stated  as  follows:  ''In  all  the  ad- 
judicated cases  in  which  an  order  has  been 
construed  as  an  equitable  assignment,  there 
has  been  some  direction  with  reference  to  its 
payment  from  a  particular  fund,  and  the  doc- 
trine of  those  cases  should  not  be  lightly  ex- 
tended, for  the  courts  have  gone  quite  far 
enough  in  many  of  the  cases  in  nullifying  the 
statutory  provisions  of  the  Mechanic's  Lien 
Law.  A  draft  or  order  drawn  upon  the  gen- 
eral credit  of  the  drawee  does  not  operate 
as  an  equitable  assignment  pro  tanto.  In 
order  to  have  this  effect,  it  must  desig- 
nate the  fund  and  direct  payment  from  it. 
*The  question  in  this  class  of  cases  is  the 
same.  It  is  whether  t^e  draft  is  drawn  upon 
the  general  credit  of  the  drawee  or  upon  a 
particular  fund.'  Brill  v.  Tuttle,  81  N.  Y. 
454.  Such  a  general  order  no  more  operates 
as  a  legal  or  equitable  assignment  of  a  fund 
than  does  an  ordinary  check  upon  a  bank.*^ 

It  has  been  held  that  where  the  particular 
fund  out  of  which  an  assignment  of  money 
to  become  due  on  a  building  contractile  not 
clearly  specified  and  the  evidence  tending 
to  identify  the  fund  is  conflicting,  the  con- 
flict should  be  resolved  in  favor  of  the  as- 
signee. Held  V.  Beach-Robinson  Co.  32  Cal. 
App.  93,  162  Pac.  661. 

VVhat  will  constitute  a  sufficient  designa^ 
tion  of  the  particular  fund,  coupled  with  the 
intention  to  appropriate  a  part  thereof  to  the 
use  of  another,  is  necessarily  susceptible  of 
no  general  rule,  and  in  this  respect  each  case 
must  be  determined  on  the  particular  facts 
developed.  Thus  in  Trexler  v.  Kuntz,  36  Pa. 
Super.  Ct.  352,  it  was  held  that  an  order 
to  pay  to  certain  persons  a  specified  amount 
on  account  of  brick  furnished  for  a  certain 
building  "and  charged  to  M.  J.  Meixel"  did 
not  sufficiently  specify  the  fund  from  which 
the  order  was  to  be  paid  to  constitute  an 
equitable  assignment. 

In  Gunther  v.  Darmstadt,  14  Daly  368, 
13  N.  Y.  St.  Rep.  146,  holding  that  an 
order  by  a  contractor  to  pay  to  a  named 
.person  or  order  a  specified  amount  and 
charge  the  same  to  the  balance  due  on 
the  contract  for  the  erection  of  two  desig- 
nated houses  was  a  mere  draft  and  not  an 
assignment  of  a  particular  fund,  the  court 
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Baid:  "If  the  paper  be  regarded  as  a  direc- 
tion to  pay  the  amount  out  of  the  designated 
fund  when  it  should  accrue,  then  it  operates 
as  an  assignment  pro  tanto  of  such  fund;  if 
it  be  intended  as  a  direction  to  the  drawee 
to  advance  the  amount  of  the  order  without 
regard  to  the  state  of  the  account  and  charge 
the  amount  thus  advanced  to  the  drawer,  and 
for  the  drawee  to  subsequently  reimburse 
himself  out  of  the  sums  to  become  due  from 
him  to  the  drawer  on  the  specified  account, 
then  it  is  not  an  assignment.  The  question  is 
whether  the  draft  was  drawn  upon  the  gen- 
eral credit  of  the  drawer  or  upon  a  particular 
fund.  ...  In  the  case  of  the  order  before 
us  we  have  the  fact  that  it  is  by  its  terms 
negotiable,  a  circumstance  ...  if  not 
decisive  upon  the  question  of  the  intent  of 
the  drawer  and  the  payee,  .  .  .  it  is  quite 
significant,  and  indicates  an  intention  that 
the  order  should  partake  of  the  character  of 
commercial  paper,  because  its  value  as  auch 
would  be  largely  depreciated,  and  such  inten- 
tion would  be  defeated  by  construing  it  to  be 
an  assignment  of  a  fund  or  part  of  a  fund, 
thereby  making  payment  indefinite  and  uncer- 
tain, because  contingent  upon  the  drawer  be- 
coming entitled  to  auch  fund.  Starting  with 
this  strong  evidenoe  of  the  intention  of  the 
parties,  we  have  the  fact  that  the  drawer 
^new  that  there  was  nothing  due  him  at  the 
time  it  was  made,  and  that  payments  had 
been  made  to  him  by  the  drawee  for  his  work 
under  the  contract  without  reference  to  the 
time  of  payment  stipulated  in  the  contract. 
As  Louis  F.  Darmstadt  testifies,  'I  made  pay- 
ments to  Douglas  right  along  without  refer- 
ence to  the  number  of  payments  provided  for 
in  the  contract.'  It  was  evidently  drawn  in 
the  hope  that  it  would  be  honored  without 
regard  to  the  fact  that  payment  under  the 
contract  had  not  matured,  and  without  any 
intention  that  payment  should  be  deferred 
or  be  contingent  upon  earnings  under  the  con- 
tract." 

In  Sey fried  v.  Stoll,  56  N.  J.  Eq.  187,  38 
Atl.  956,  the  court,  construing  an  order  to  pay 
a  materialman  a  certain  sum  without  any 
designation  from  what  fund  it  was  to  be 
paid,  said:  "Where  the  assignment  depends 
upon  the  construction  of  the  order  itself,  a 
plain  and  sure  test  of  construction  is  said  to 
be  whether  the  order  or  direction  to  tlie 
drawee,  if  assented  to  by  him,  would  create 
an  absolute  indebtedness  payable  by  him  at 
all  events,  or  whether  it  would  create  an 
obligation  only  to  make  payment  out  of  the 
particular  designated  fund.  .  .  .  This  test 
seems  to  me  to  be  a  sound  one,  and  to  be  prop- 
erly applicable  to  the  present  case.  A  simple 
acceptance  of  this  order  as  drawn  would,  I 
think,  clearly  have  bound  Mrs.  Seyfried  to  an 
absolute  payment  of  the  entire  $1,000,  and 
could  not  have  been  restricted  or  construed  in 


her  favor  as  obliging  her  to  pay  only  out  of 
a  particular  fund  and  to  the  extent  only  of 
this  fund.  The  order  did  not  designate  or 
appropriate  any  fund  out  of  which  it  was  pay- 
able, and  the  statement  that  the  debt  wa:»  for 
material,  etc.,  cannot  of  itself  extend  further 
than  being  a  statement  of  the  consideration 
of  the  order.  I  hold,  therefore,  that  the  order 
did  not  operate  as  an  equitable  ak^slgnmcnt, 
and  that  the  claim  of  J.  Gahagan's  Sous,  un- 
der tliis  order,  must  be  postponed  to  the  claim 
of   Dorsett  and  Gardner  under  their  notices." 

In  Hurd  v.  Johnson  Park  Invest.  Co.  13 
Misc.  643,  34  N.  Y.  S.  918,  an  order  reading 
**Forty  days  after  date  pay  to  the  order  of 
£.  &  B.  Holmes  two  thousand  dollars  ($2,000), 
value  received,  and  charge  the  same  to  the 
account  of"  was  held  to  be  merely  a  bill  of 
exchange  while  an  order  given  by  the  same 
contractor  reading  'Tlease  pay  to  the  order 
of  Hurd  Bros.  $1,049,47,  when  the  same  is 
due  me  by  the  terms  of  the  contract"  was 
held  to  be  sufiicient  to  operate  as  an  equitable 
assignment  of  the  fund  to  become  due  under 
the  contract. 

In  Youngberg  v.  £1  Paso  Brick  Co.  (Tex.) 
155  B*  W.  715,  an  order  reading  'This  will 
authorize  you  to  pay  to  the  £1  Paso  Brick 
Company  the  an^unt  of  their  account,  aa 
shown  by  the  above  account,  being  for  the 
brick  furnished  for  the  Peoos  job,,  and  to  be 
deducted  from  any  moneys  due  me  on  that 
job"  was  held  to  be  a  sufiicient  appropriation 
^of  a  specific  fund  to  constitute  an  equitable 
assignment. 

In  A.  A.  Fielder  Lumber  Co.  v.  Smith 
(Tex.)  151  S.  VV.  605,  it  was  contended  that 
an  order  givep  by  a  contractor,  directing  an 
architect  to  pay  a  specified  fund  to  a  third 
person  on  "account  iron  in  Van  Alstyne 
school  buildings  and  charge  same  to  my  ac- 
count," was  insufficient  because  not  payable 
out  of  any  particular  fund  and  because  not 
addressed  to  the  proper  custodian  of  the  fund. 
Answering  this  contention  the  court  said: 
"We  are  unable  to  see,  as  between  the  partiea, 
and  while  the  fund  is  yet  in  the  hands  of  the 
holder,  that  it  is  material  to  whom  the  order 
may  be  directed,  if  it  clearly  shows,  as  we 
have  just  said,  an  intention  to  appropriate 
a  part  of  the  particular  fund  to  the  use  of 
another.  Undoubtedly  a  valid  and  enforce- 
able transfer  could  be  made  of  the  fund  or 
a  portion  thereof,  without  the  necessity  of 
directing  the  order  to  any  person.  While 
good  reason  can  be  seen  in  the  case  at  bar 
from  addressing  the  order  to  TuUoch,  who 
was  the  supervising  architect  of  t)ie  buildingi 
and  in  a  general  sense  the  agent  of  the  school 
trustees,  and  upon  whose  certificates  alone 
estimates  for  the  work  done  upon  the  build- 
ing were  paid,  yet  conceding,  for  the  sake  of 
the  argument,  that  he  was  not  the  holder  of 
the  fund,  and  that  the  order  was  improperly 
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addreBsed,  it  neverthelesB  seems  to  us  that 
such  facts  in  no  sense  invalidated  the  order, 
if  in  other  respects  sufficient ;  that  is  to  say, 
ift  from  the  body  of  the  order  and  the  proven 
circumstances  surrounding  its  execution,  it 
can  be  definitely  said  that  the  contractors  ex- 
pressly or  impliedly  intended  to  appropriate 
to  Mosher's  use  $254  of  the  money  due  them 
from  the  school  trustees.     And  in  this  con- 
nection it  is  to  be  remembered  that  the  ques- 
tion of  notice   is   not  involved,  nor  is   any 
attempt  made  to  hold  the  trustees  for  any 
greater  amount  than  is  admittedly  due  by 
them,  leaving  it  a  bare  question  of  intention 
between  Mosber   and   the   contractors  to  be 
gathered  from  the  order  and  the  other  testi- 
mony.   The  order  is  directed  to  John  Tulloch, 
supervising  architect  for  the  trustees  of  the 
Van  Alstyne  school  building,  employed  by  the 
trustees  as  such  and  to  prepare  plans  and 
specifications,  and  upon  whose  certificate  esti* 
mates  due  under  the  contract  were  to  be  paid 
to  the  contractors.     It  directed  him  to  pay 
to  Mosher  $254  'account. iron  in  Van  Alstyne 
school  building,'  and  the  court  found  in  its 
conclusions   that  the  Mosher   debt  was  for 
material  used  in  constructing  the  school  build- 
ing.   The  order  concludes  with  the  requeat 
that  same  be  charged  'to  my  account.'    The 
account  could  hardly  be  construed  to  mean 
anything  else  than  a  reference  to  the  account 
between  the  contractors  and  the  school  board, 
and  meaning,  of  course,  to  charge  the  amount 
thereof  up  against  the  sum  due  the  contrac- 
tors; for  while  the  record  does  show  the  con- 
tract between   the   school  trustees  and   the 
contractors   to   construct   the    school    build- 
ing, and  does   show  that  Tulloch   was  the 
architect  to  supervise  the  work  of  the  con- 
tractors and  certify  estimates,  and  does  show, 
also  that  the  iron  for  which  the  debt  was 
dne  was  used  by  the  contractors  in  the  schools 
building,  yet  we  are  unable  to  find  a  single 
circumstance  ifi  the  record  or  in  the  wording 
of  the  order  indicating  a  contrary  intention. 
In  view  of  the  facts  and  circumstances  re- 
lated above,  and  in  deference  to  and  approval 
of  the   decided    tendency   of    our    appellate 
court  to  sustain   this  character  of  transfer 
when  it  can  be  done  without  violence  to  the 
settled  rules  of  evidence,  we  cannot  escape 
the  conclusion  that  it  was  the  intention  of 
the  contractors,    in    givinpr    said    order,    to 
appropriate  to  the  use  of  Mosher   the  sum 
named  therein  out  of  any  funds  due  the  con- 
tractors by  the  school  trustees,  and  that,  as 

^^^een  the  parties  to  this  suit,  it  had  that 
effect," 

However  where  there  was  an  agreement 
^liat  an  order  drawn  generally  and  not  speci- 
ving  any  particular  fund  should  be  paid  out 
^'  *  particular  fund  deposited  by  the  con- 
tractor lor  that  purpose  it  was  held  that  the 
Ann.  Cas.  191 8D. — 40. 


order  constituted  an  equitable  assignment. 
McBride  v.  American  R.  etc.  Co.  60  Tex.  Civ. 
App.  226,  127  S.  W.  229. 

In  Roscnveesen  v.  Thackeray,  46  Quebec 
Super.  50,  19  Dominion  L.  Rep.  715,  it  was 
held  that  an  agreement  between  a  contractor 
about  to  erect  a  building  and  the  occupant 
of  an  adjoining  building  M^hereby  a  con- 
tractor assigned  and  transferred  to  such  ad- 
joining occupant  out  of  the  proceeds  of  his 
contract  a  sum  sufficient  to  pay  for  any 
damage  that  might  be  caused  the  adjoining 
property  was  a  valid  and  enforceable  assign- 
ment and  the  fact  that  the  sum  assigned  was 
an  indefinite  amount  did  not  invalidate  it. 

5.  Agreement  to  Assigtt. 

A  mere  agreement  or  promise  on  the  part 
of  a  contractor  to  pay  to  another  a  specified 
sum  out  of  the  proceeds  of  a  building  con- 
tract is  not  sufficient  to  constitute  an  equi- 
table assignment.  Wood  ▼.  Mitchell,  26  Abb. 
N.  Cas,  129,  14  X.  Y  S.  7;  Scranton  Title 
€kiaranty,  etc.  Co.  v.  State,  61  Ind.  App. 
268,  109  N.  E.  237,  rehearing  denied  61  Ind. 
App.  291,  111  N.  E.  19. 

The  rule  was  fully  and  clearly  ^ated  in 
Colleps  V.  George  W.  Smith  Lumber  Co. 
(Tex.)  185  S.  W.  1043,  asioUows:  "In  order 
to  make  an  equitable  assignment,  there  should 
be  an  equitably  constrtictive  appropriation  of 
the  subject-matter  as  to  confer  a  complete 
and  present  right  in  the  party  meant  to  be 
provided  for,  even  wliere  the  circumstances 
do  not  admit  of  its  immediate  exer'cise.  If 
the  holder  of  the  fund  retain  control  of  it, 
it  is  fatal  to  the  claim  of  the  assignee.  There 
must  be  some  character  of  delivery,  actual 
or  symbolic,  or  some  act  to  place  the  fund  be- 
yond the  control  of  the  assignor.  There  viust 
be  a  perfected  contract  between  parties  in- 
tended to  vest  in  the  assignee  a  present  right, 
even  where  the  circumstances  do  not  admit 
of  its  immediate  exercise.  .  .  .  The  fund 
was  under  the  control  of  Colleps.  The  fact 
that  he  promised  the  appellants  that  they 
would  get  their  money  when  he  got  his  money 
out  of  the  job  would  not  be  an  assignment, 
equitable  or  otherwise,  of  any  interest  in  the 
fund.  Colleps  had  not  parted  with  the  power 
of  control  of  the  fund,  and  even  a  direction 
by  him  to  apply  certain  funds  to  the  payment 
of  a  debt  would  not  operate  as  an  equitable 
assignment,  for  the  reason  such  direction, 
even  until  acted  upon,  might  be  revoked.  A 
promise  to  these  appellants  would  only  be  an 
agreement  to  pay  their  debts  out  of  a  certain 
fund.  It  woukl  not  be  sufficient  to  transfer 
any  control  of  the  fund  or  any  interest  in 
tlie  fund." 

In  Youngberg  v.  £1  Paso  Brick  Co.  (Tex.) 
165  S.  W.  715,  wherein  it  appeared  that  on 
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securing  a  loan  from  a  bank  the  contractor 
agreed  and  promised  to  pay  the  note  out  of 
the  first  money  coming  to  him  under  his  con- 
tract, it  was  held  that  the  agreement  was  in- 
sufficient to  constitute  an  equitable  assign- 
ment of  anv  fund. 

In  Dickey  v.  Southwestern  Surety  Ins.  Co. 
(Ark.)  173  S.  W.  398,  it  was  held  that  the 
mere  agreement  of  the  owner  to  hold  up 
certain  payments  due  a  contractor  until  the 
question  of  a  debt  due  a  third  party  by  the 
contractor  was  adjusted  did  not  amount  to  an 
equitable  assignment,  the  creditor  not  being 
a  party  to  the  agreement.  Similarly  in 
Hicks  V.  Roanoke  Brick  Co.  94  Va.  741,  27 

5.  E.  596,  it  was  held  that  the  mere  promise 
of  an  assignee  of  a  fund  due  a  building  con- 
tractor that  he  would  pay  a  debt  owing  by 
the  contractor  when  he  received  the  money 
under  his  assignment  did  not  amount  to  an 
equitable  assignment. 

But  in  Paul  v.  Vancouver,  89  Wash.  331, 
154  Pac.  453,  it  was  held  that  where  a  city, 
under  a  supplemental  contract  with  a  con- 
tractor who  took  over  the  work  from  the 
original  contractor  with  the  agreement  that 
lie  was  to  pay  all  claims  against  the 
original  contractor,  paid  the  claims  itself,  it 
became  the  equitable  assignee  of  the  claims 
subject  to  any  defense  that  the  contractor 
might  have  against  them. 

In  Park-Robertson  Hardware  Co.  v.  Cope- 
land,  11  Ala.  App.  447,  66  So.  880,  it  was  held 
that  an  agreement  entered  into  by  an  owner, 
contractor  and  materialman,  whereby  the 
owner  agreed  to  pay  the  materialman  for  all 
materials  supplied  the  contractor  for  use  in 
certain  bui]4ing8  which  he  had  contracted  to 
build,  amounted  to  an  assignment  by  the  con- 
tractor of  a  sufficient  amount  of  the  proceeds 
of  tl^  contracts  to  cover  the  cost  of  the  ma- 
terials and  might  be  enforced  against  the 
owner. 

6.  Pbovision  fob  R£TENTIon  of  Pebcentaoe 
TO  Pay  Claims  fob  Labob  and  Matebials. 

In  some  jurisdictions  it  is  held  that 
a  provision  in  a  building  contract  allowing 
the  owner  to  retain  a  certain  percentage  of 
the  contract  price  until  the  claims  for  labor 
and  material  are  paid,  operates  as  an  equi- 
table assignment  of  a  sufficient  amount  of  the 
contract  price  to  meet  such  claims  and  there- 
fore defeats  the  claim  of  a  subsequent  as- 
signee of  the  contractor.  Luthy  v.  Woods, 
6  Mo.  App.  67;  Thorn,  etc.  Lime,  etc.  Co. 
V.  Citizens  Bank,  158  Mo.  272,  59  S.  W.  109. 

In  Friedman  v.  Hampden  (bounty,  204  Mass. 
404,  00  N.  E.  861,  it  was  held  that  as  between 
an  assignee  of  the  reserve  fund  under  a  con- 
tract, providing  that  a  certain  percentage 
of  the  contract  price  sliould  be  reserved  for 
the  protection  of  those  furnishing  labor  and 


material,  and  the  laborers  and  materialmen, 
the  rights  of  the  latter  to  the  fund  were 
superior,  such  a  reservation  clause  being  re- 
garded as  the  security  required  by  statute 
of  a  contractor  for  a  public  building  for  the 
payment  of  laborers  and  materialmen. 

In  Greenville  Say.  Bank  v.  Lawrence,  76 
Fed.  545,  22  C.  C.  A.  646,  it  was  held  that 
where  a  contract  with  the  government  gave 
the  right  to  withhold  the  payments  under 
it  if  the  contractor  failed  to  pay  promptly 
those  who  furnished  labor  or  materials,  an 
assignment  of  a  part  of  the  money  coming 
to  him  under  the  contract  to  secure  an  ad- 
vance by  a  bank  did  not  give  the  bank  a 
prior  or  even  an  equal  right  in  the  fund  with 
the  unpaid  laborers  and  materialmen,  its 
right  being  postponed  until  the  creditors  who 
had  a  special  equity  were  paid. 

But  in  other  jurisdictions  it  is  held  thai  a 
provision  in  a  construction  contract  allowing 
the  owner  to  retain  a  certain  percentage  of 
the  amount  due  the  contractor  at  stated  times 
until  the  completicm  of  the  work  does  not 
constitute  an  equitable  assignment  in  favor 
of  laborers  and  materialmen,  but  is  primarily 
for  the  benefit  and  protection  of  the  owner, 
and  an  assignee  of  the  contractor  is  en- 
titled to  such  retained  fund  in  preference 
to  the  unpaid  laborers  and  materialmen. 
Noonan  v.  Stein,  56  Colo.  64,  136  Pac.  1181 ; 
Lombard  Governor  Co.  v.  Baltimore,  121  Md. 
303,  88  Atl.  140;  Peck-Hammond  Co.  t.  Wil- 
liams, 77  Miss.  824,  27  So.  996;  Shannon  ▼. 
Hoboken,  37  N.  J.  Eq.  123;  Essex  Fre^olders 
V.  Lindsley,  41  N.  J.  Eq.  189,  3  Atl.  391; 
Hall  V.  Jones,  151  N.  C.  419,  66  a  B.  350; 
Dowling  V.  Seattle,  22  Wash.  592,  61  Pac 
709;  Northwestern  Nat.  Bank  v.  Guardian 
Casualty,  etc.  Co.  reported  in  full,  post,  this 
volume,  at  page  644.  In  Shannon  v.  Hoboken, 
supra,  it  was  held  that  a  contractor  was 
not  deprived  of  his  right  to  make  a  valid 
assignment  of  money  due  hiifi  under  a  con- 
tract with  a  municipal  corporation,  by  hay- 
ing inserted  in  the  contract'  a  clause  entitiing 
the  municipal  corporation  to  withhold 
money  earned  and  to  apply  it  in  payment 
of  claims  for  labor  and  materials  in  case  the 
contractor  should  neglect  to  pay  l^erefor. 
The  court  stated  the  effect  of  such  a  covenant 
as  follows:  "The  covenant  on  which  it  rests 
merely  authorizes  the  municipality,  after  for- 
feiture, to  withhold  and  appropriate  the 
moneys  earned  under  the  contract.  No  bene- 
ficial interest  is  transferred,  nor  is  the  munic- 
ipality made  subject  tn  any  duty  or  lia- 
bility.  Such  a  covenant,  it  has  beeii  held, 
does  not  render  the  municipality  liable, 
either  at  law  or  in  equity,  to  the  creditors 
of  the  contractor,  nor  does  it  operate  as  an 
equitable  assignment  of  the  fund  to  the 
creditors  of  the  contractor.    .    .    .    The  prin* 
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clftle  ...  that  where  the  parties  to  a 
contract  make  a  stipulation  in  favor  of  a 
third  party,  not  a  party  to  the  contract  and 
a  stranger  to  its  consideration,  and  he  sub- 
sequentiy,  with  their  knowledge,  relying  on 
the  contract,  places  himself  in  a  position  from 
which  he  cannot  retreat  without  loss,  in  case 
the  stipulation  is  not  observed,  they  will  not 
be  permitted  to  disregard  the  stipulation,  or 
release  its  performance,  to  his  injury,  has 
no  application  to  this  case,  for  there  is  noth* 
ing  before  the  court  to  show  that  a  single 
one  of  the  creditors,  in  whose  behalf  the  city 
is  seeking  to  intervene,  either  knew  of  the 
covenant  under  consideration,  or  gave  Berk- 
ery  a  penny's  credit  on  the  faith  of  it.  Hie 
city,  in  this  contest^  stand  simply  as  volun- 
teers, without  beneficial  right  or  interest, 
and  without  duty  of  liability,  and  are  not, 
therefore,  according  to  the  general  rule,  en- 
titled to  the  aid  of  a  ogurt  of  equity.  But, 
suppose  that  it  should  be  conceded  that  the 
city  are  the  representatives  of  the  eontractors, 
or,  to  make  the  case  still  stronger,  tiiat  they 
stand  in  the  strength  of  the  creditors'  rights, 
would  that  fact  entitle  them  to  prevail  in 
his  defense?  The  covenant  does  not  take 
away  or  restrict  Berkery's  right  of  alienation 
or  assignment.  The  orders  were  given  to  pro^ 
cure  means  to  perform  the  contract;  they 
appropriate  the  fund  to  the  purposes  con- 
templated by  the  covenant,  and  stand  first 
in  order  of  time." 

But  in  Kellas  v.  Slack,  etc.  Co.  reported 
in  full  post,  this  volume,  at  page  640,  it 
was  held  that  where  a  city,  after  retaining 
a  balance  for  the  payment  of  certain  claims 
which  had  been  flledi,  gave  a  warrant  check 
for  the  balance  due  the  contractor  on  which 
was  an  indorsepient  that  the  check  should 
constitute  a  release  for  the  items  stated  in 
the  body  of  the  warrant,  it  constituted  an 
equitable  assignment  of  the  fund. 

IV.  Effect. 

1.  In  Gesvebalw 

An  assignment  of  the  proceeds  of  a  build* 
ing  contract  is  separate  and  distinct  from  an 
assignment  of  the  contract  itself,  nor  docs  it 
transfer  any  part  of  the  contract  except  the 
right  to  receive  the  money  to  be  earned  there- 
uider.  National  Surety  Co.  v.  Maag,  4$  Ind. 
App.  16,  86  N.  B.  862;  Williams  v.  Wein- 
baom,  178  Mnas.  238,  60  N.  E.  626;  Speng- 
ler  V.  Stiles-Tnll  Lumber  Co.  94  Miss.  780, 
19  Ann.  Cas.  426,  48  So.  966.  Tlius  where  a 
contractor  for  street  improvements  assigned 
the  assessment  rolls  and  all  his  rights  there- 
under to  moneys  and  bo^ds  to  be  derived  from 
the  aasessments  to  be  levied,  as  security  for 
aa  advance  of  funds,  and  after  the  insolvency 
of  the  contractor  the  assignee  completed  the 


work  so  that  the  assessments  could  be  made, 
it  was  held  that  he  was  not  liable  under  the 
assignment  to  materialmen  who  had  furnished 
materials  to  the  contractor,  as  the  assign- 
ment was  not  of  the  contract  but  only  of  the 
proceeds  to  be  derived  therefrom.  National 
Surety  Co.  t.  Maag,  43  Ind.  App.  16,  86  N.  E. 
862. 

Although  an  assignment  of  the  proceeds 
of  a  building  contract  does  not  carry  an  as- 
signment of  the  contract  as  a  whole  it  carries 
all  rights  to  receive  payment  under  it. 
Chapin  v.  Pikes,  184  Mass.  184,  68  N.  E.  42, 
wherein  it  was  said:  "Of  course  it  is  true 
that  an  assignment  of  what  is  due  or  is  to 
become  due  under  a  contract  is  not  an  as- 
signment of  both  the  duty  of  performing  the 
contract  and  receiving  payment  therefor.  By 
the  very  terms  of  that  assignment  the  benefit 
of  the  payment  is  separated  from  the  burden 
of  performance.  But  where  the  contract  as 
a  whole  is  assigned  there  is  no  separation 
between  the  benefits  and  burdens.  A  con- 
tract is  a  single  entity;  and  if  it  is  assigned 
as  an  equity  and  the  contract  is  fully  executed 
except  the  payment  of  certain  money  earned 
under  the  contract,  the  assignee  is  entitled  to 
it." 

It  has  been  held  that  an  assignment  of  the 
proceeds  of  a  building  contract,  subject  to  the 
payment  of  the  debts  of  the  contractor  for 
labor  and  material,  precludes  the  assignee 
from  collecting  the  sum  assigned  until  the 
laborers  and  materialmen  have  been  paid. 
Zimmerman  Land,  etc.  Co.  v.  Rooney  Mer- 
cantile Co.  (Tex.)  195  S.  W.  201;  First  Nat. 
Bank  v.  Seattle,  71  Wash.  122,  127  Pac.  837. 

Similarly  an  assignment  by  a  building  con- 
tractor of  the  proceeds  of  his  contract  to  a 
bank  for  the  specified  purpose  of  securing 
the  payment  Of  laborers  and  materialmen 
as  well  as  such  advances  as  may  be  made 
by  the  bank  has  been  held  to  give  the  claims 
for  labor  and  material  the  first  call  on  the 
fnnd.  Wilson  v.  Long  Beach  First  Nat.  Bank, 
17  Cal.  App.  390,  119  Pac.  957. 

In  Carrozzo  v.  Boxley,  203  Fed.  673,  122 
C.  C.  A.  69,  it  was  held  that  an  assignment 
by  a  subcontractor  of  all  moneys  coming  to 
him  under  his  contract,  to  various  supply 
men  to  whom  he  was  indebted,  might  be 
shown  to  have  been  merely  as  security  for  the 
actual  amount  of  the  debts,  leaving  the  con- 
tractor entitled  to  any  surplus  above  such 
amount  as  might  be  due  him  under  his  con- 
tract; that  such  an  assignment,  though  ac- 
cepted by  the  debtor,  did  not  operate  as  a 
new  debt  between  the  original  debtor  and  the 
assignees  for  the  whole  amount  of  the  claim, 
excluding  the  rights  of  the  assignor  entirely. 

But  in  Wet  more  v.  San  Francisco,  44  Cal. 
294,  it  was  held  that  an  assignment,  ab< 
solute  on  its  face,  of  a  money  demand  vested 
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the  legal  title  to  the  whole  in  the  assignee, 
and  the  assignor  could  not,  in  an  action  be- 
tween  the  assignee  and  the  debtor,  aver  and 
prove  that  the  assignment  was  given  as  securi- 
ty only  and  for  a  less  sum  than  appeared  on 
its  face. 

In  Sykes  v.  Canton  First  Nat.  Bank,  2 
S.  D.  242,  49  X.  W.  1058,  it  was  held  that  al- 
though an  assignment  by  a  building  con- 
tractor of  a  part  of  the  proceeds  of  his  con- 
tract with  officers  of  a  territory  would  give 
him  no  cause  of  action  against  the  territory, 
it  was  good  as  between  the  contractor  and 
his  assignee,  and  that  where  a  third  person 
came  into  possession  of  the  funds  with  no- 
tice of  the  assignment  the  assignee  might  hold 
him  responsible. 

In  Moore  v.  Taylor,  42  Hun  45,  5  N.  Y. 
St.  Rep.  202,  it  was  held  that  a  contractor 
taking  an  assignment  of  labor  claims  against 
a  subcontractor  might  set  off  the  claims 
against  the  subcontractor's  claim  for  work 
done. 

In  Koonan  v.  Mechanics,'  etc.  Bank,  19 
N.  Y.  S.  393,  reversing  17  N.  Y.  S.  845,  it 
was  held  that  where  the  first  assignee  re- 
assigned his  claim  to  another  with  the  con- 
sent of  the  assignor,  the  latter  could  not  force 
the  first  assignee  to  account  for  cliarges  made 
.  by  the  second  assignee  for  collecting  the 
claim  from  the  owners. 

2.  Liability  of  Owtver  or  Debtor. 

a.  In  General. 

After  notice  to  the  owner  of  an  assignment 
of  the  proceeds  of  a  building  contract,  h€  is 
not  warranted  in  making  payments  directly, 
to  the  contractor,  such  payments  being  made 
at  his  peril,  and  the  assignee  may  recover 
the  amount  of  his  assignment  even  though 
there  is  not  a  sufficient  sum  remaining  in  the 
owner's  hands  out  of  the  contract  price  to 
meet  the  assignment.  Broadwell  v.  Imms, 
14  Ala.  App.  437,  70  So.  294;  Hammond  v. 
Miller,  2  Mackey  (D.  C.)  145;  Kintz  v.  Scully 
Steel,  etc.  Co.  184  Ind.  169,  110  N.  E.  986; 
Buttrick  Lumber  Co.  v.  Collins,  202  Mass. 
413,  89  N.  £.  138;  Leahey  v.  Dugdale,  41  Mo. 
617 ;  Lanigan  v.  Bradley,  etc.  Co.  50  N.  J.  Eq. 
201,  24  Atl.  505;  Herter  v.  Gross,  etc.  Co.  67 
N.  J.  L.  42,  30  Atl.  252,  affrming  59  N.  J.  L. 
268,  39  Atl.  1113;  Sharp  v.  Edgar,  5  Sandf. 
(X.  Y,)  379;  Brill  v.  Tuttle,  81  N.  Y.  454,  37 
Am.  Rep.  615;  Lauer  v.  Dunn,  115  N.  Y. 
405,  22  N.  E.  270;  Weniger  v.  Fourteenth  St. 
Store,  191  N.  Y.  423,  84  X.  E.  394,  affirming 
117  App.  Div.  921,  102  X.  Y.  S.  1150;  People 
V.  Westchester  County,  57  App.  Div.  136,  67 
N.  Y.  S.  981;  Williams  v.  State,  94  App. 
Div.  489,  88  N.  Y.  S.  19 ;  McDaniel  v.  Max- 
well, 21  Ore.  202,  27  Pac.  952,  28  Am.  St. 
Hep.  740;   South  Texas  Lumber  Co.  v.  Con- 


crete Constr.  Co.  (Tes.)  139  S.  W.  913;  Bank 
of  British  North  America  y.  GibMm,  21  Ont. 
613. 

In  Harlem  Bank  y.  Bayonne,  48  N.  J.  Eq. 
246,  21  Atl.  478,  it  was  said  that  on  notice 
of  the  assignment  being  given  to  the  debtor 
and  the  sums  being  earned  under  the  con- 
tract, the  debtor  became  trustee  or  quasi 
trustee  for  the  assignee  as  to  the  amount 
assigned,  subject  to  existing  equities  and 
valid  prior  charges  thereon,  and  neither  pay- 
ment to  nor  release  or  discharge  by  the  as- 
signor after  notice  of  the  assignment  could 
affect  the  rights  of  the  assignee  against 
the  debtor. 

And  in  Gray  y.  New  York,  46  Super.  Ct. 
(N.  Y.)   494,  it  was  held  that  after  notice 
to  and  acceptance  by  the  owner  the  assignor 
could  not  defeat  the  claim  of  the  assignee 
against  the  owner  by  forbidding  the  payment. 
It  has  been  held  Jthat  an  cn-der  given  by 
a  contractor  for  the  payment  to  a  third  person 
of  a  certain  sum  out  of  the  last  payment  to 
become  due  him  was  binding  on  the  owner 
and  any  settlement  that  he  might  later  make 
with  the  contractor  with  reference  to  other 
creditors  and  lienholders  could  not  preclude 
a  recovery  against  the  owner  by  the  assignee. 
Buttrick  Lumber  Co.  v.  Collins,  202  Mass. 
413,  89  N.  E.  138.     In  that  case  it  appeared 
that  after  accepting  an  order  given  by  the 
contractor,  the  owner  agreed  to  release  the 
contractor    from    liability   to    laborers,   ma- 
terialmen   and    lienhiHders,    undertaking    to 
pay  them  out  of^  th^  last  payment  due  the 
ocmtractor,  a  part  of  ^Hiich  was  carried  under 
the  accepted  assignment.     Holding  that  the 
owner  could  not  escape  liability  to  the  as- 
signee, the  court  stated  the  rule  as  follows: 
"The  accepted  order  operated  as  an  assign- 
ment for  the  plaintiff's  benefit  of  so  much  of 
the  final  payment  as  might  be  necessary  to 
satisfy  the  amount  for  which  it  was  drawn. 
By  the  assignment  and  the  promise  of  the  de- 
fendant, his  liability  to  Foster,  the  original 
debtor,  was  discharged  for  the  amount,  and 
this  furnished  a  sufficient  consideration   for 
the  promise.    •     .     .     The  release  to  \Hiicb 
it  was   not  a  party  did  not   discharge  or 
revoke    the    plaintiff's    assignment    of    the 
fund,    and    the    defendant    could    not    use 
the  plaintiff's  money  in  payment  of  aliens, 
which  he  himself  had  agreed  to  assume  and 
discharge  for  his  own  benefit  by  way  of  a 
settlement  with  the  builder.    There  had  been 
no  abandonment  or  cancellation  of  the  con* 
tract  as  in  Linnehan  v.  Matthews,  149  Mass. 
29 ;  and  in  Glidden  v.  Massachusetts  Hospital 
L.  Ins.  Co.  187  Mass.  538,  but  only  a  settle- 
ment with  Foster  who  was  claiming  under 
it  as  having  been  fully  performed.     The  de« 
fendant,    having   ac(»pted    the    order,    coukl 
not  reduce  the  amount  coming  to  the  plaia^ 
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tiff  out   of  the   final   payment   by   charging 
against  it  directly  or  indirectly  orders  after- 
wards' accepted  or  the  money  paid  for  the 
release.     The  order,  followed  by  acceptance, 
was  for   a   part  of  a  particular  fund,  and 
bound  the  fund  in  the  defendant's  hands  as 
against  the  subsequent  claims  of  attaching 
or  other  creditors  of  Foster." 

In  Park-Robertson  Hardware  Co.  v.  Cope- 
land,  11  Ala.  App.  447,  66  So.  880,  it  was  held 
that  although  an  assignee  could  recover  no 
more  than  could  have  assignor,  an  owner  who 
had  consented  to  an  assignment  by  a  building 
contractor  to  a  materialman  of  a  sufficient 
amount  of  the  proceeds  of  the  contract  to  pay 
for  the  materials,  could  not  escape  full  lia- 
bility therefor  on  the  ground  that  he  had  paid 
out  a  part  of  the  money  to  other  creditors  at 
the  request  of  the  contractor,  but  without  the 
knowledge  or  consent  of  thei  materialman. 

The  failure  of  the  payee  in  an  order  drawn  * 
by  a  building  contractor  on  the  owner,  and 
accepted  hy  him,  to  make  a  demand  on  the 
owner  for-  payment  when  the  order  becomes 
■due  and  payable  does  not  forfeit  the  payee's 
rights  as  against  the  owner.  White  v.  Liv- 
ingston, 69  App.  Div.  361,  75  N.  Y.  S.  466, 
affirmed  174  N.  Y.  538,  66  N.  E.  1118. 

Where  a  valid  assignment  is  made  by  a 
contractor  of  the  proceeds  of  his  contract,  and 
due  notice  thereof  is  given  to  the  owner,  the 
latter  cannot  escape  liability  on  the  ground 
that  on  the  abandonment  of  the  contract  he 
succeeds  in  effectuating  a  compromise  with 
the  contractor  as*  to  the  amount  due.    Broad- 
well  V.  Imms,  14  Ala.  App.  437,  70  So.  294, 
wherein  it  was  said:    "According  to  the  aver- 
ments of  the  plea,  the  conti'act  between  Stev- 
ens and  defendant  was  terminated  before  it 
was  fully  performed.    Upon  such  termination, 
whether  by  mutual  consent  of  defendant  and 
Stevens,  or  by  a  breach  on  the  part  of  Stevens, 
the  plaintifTs  rights  as  the  assignee  of  said 
Stevens  became  affixed  and  were  not  subject 
to  be  subsequently  disturbed  by  agreements 
between    Stevens    and    defendant    to    which 
plaintiff  was  not  a  party.    Whatever  sum,  if 
any,  the  defendant  may,  at  the  time  of  such 
termination,  have  owed  said  Stevens  for  serv- 
ices performed  under  the  contract — the  plea 
concedes   there   was   some — the   plaintiff,   as 
assignee,   was   entitled   to;    and   it  was   not 
within  the  province  of  the  defendant  and  said 
"Stevens,  without  the  consent  of  plaintiff,  to 
hind  the  plaintiff  as  to  the  amount.    No  ac- 
cord and  satisfaction  on  their  part,  to  which 
the  plaintiff  was  not  a  party,  could  conclude 
the  plaintiff.     The  plaintiff  had  a  right  to 
have  the  tribunals  of  the  law  ascertain  the 
amount,  unliquidated  as  it  was,  in  the  event 
plaintiff  was,  as  appears  from  the  plea,  un- 
willing to  abide  the  decision  of  said  Stevens 
and  defendant,  or  could  not  agree  with  them 
on  the  matter."     But  in  Howard  v.  Pensa- 


cola,  etc.  R.  Co.  24  Fla.  560,  5  So.  356,  it  was 
held  that  the  mere  fact  that  an  assignment 
was  made  of  the  proceeds  of  a  construction 
contract  as  collateral  security  for  advances 
made  to  the  contractor  did  not  affect  the 
validity  of  a  compromise  settlement  between 
the  contractor  and  the  owner  as  to  the  amount 
due  on  the  contract  where  such  agreed  amount 
exceeded  that  due  the  assignee. 

Nor  can  a  contractor,  after  making  a  valid 
assignment  of  the  proceeds  of  his  contract, 
enforce  payment  by  the  owner  to  himself. 
Watson  V.  McManus,  224  Pa.  St.  430,  73  Atl. 
931.  In  that  case  it  appeared  that  after  as- 
signing the  proceeds  of  his  contract  with  a 
city,  the  contractor  obtained  a  judgment 
against  the  city  for  his  own  benefit.  It  was 
held  that  all  the  money  due  under  the  judg- 
ment belonged  to  the  assignee  by  virtue  of 
his  assignment  and  the  contractor  was  or- 
<}ered  to  mark'  the  judgment  to  the  use  of 
the  assignee. 

Holding  that  an  owner  was  justified  in 
refusing  to  pay  the  proceeds  to  a  contractor 
who  had  previously  assigned  the  money  to 
become  due  under  the  contract  the  court  in 
Myers  v.  South  Feather  Water  Co.  10  Cal. 
679,  said:  "The  assignment  of  plaintiff  to 
Lumbert  &  Co.,  operating  by  its  terras  a  pres- 
ent and  effectual  change  of  ownership  in  the 
subject-matter,  the  title  is  supposed  in  law 
to  remain  divested  until  it  be  aflirmatively 
shown  that  the  condition  of  defeasance  has 
happened.  It  is  not  unlike  a  chattel  mort- 
gage, which  conveys  the  thing  mortgaged, 
with  power  to  collect  hires  and  to  use  the 
chattel  until  the  money  secured  thereby  is 
paid;  and,  until  payment  is  proved,  all  the 
right  of  the  mortgagor  to  the  mortgaged 
property  passes  to  the  mortgagee.  If  the  de- 
fendant had  paid  to  the  plaintiff,  after  notice 
of  this  transfer,  it  is  clear  it  would  have  paid 
in  its  own  wrong,  and  might  have  been  com- 
pelled to  pay  to  Lumbert  &  Co.  The  defend- 
ant, certainly,  is  in  no  default  for  not  pay- 
ing to  plaintiff  *when  and  what  he  was  under 
no  obligation  to  pay.  The  plaintiff,  on  the 
facts  stated,  had  no  right  to  make  the  de- 
mand, and,  from  anything  that  appears,  it 
would  have  been  a  fraud  in  him  if  he  had 
received  the  monev  or  water  demanded.  The 
defendant  refused  the  demand,  without  assign- 
ing anv  reason;  nor  was  it  bound  to  assign 
any."  ' 

In  Peden  Iron,  etc.  Co.  v.  McKnight  (Tex.) 
128  S.  W.  166,  it  was  held  that  although  a 
contractor  had  notice  of  an  assignment  by 
a  subcontractor  to  secure  a  materialman  he 
was  not  liable  to  the  materialman  where  it 
appeared  that  it  had  been  necessary  to  pay 
out  for  the  subcontractor  the  full  amount  of 
his  contract  price  in  order  that  he  might 
complete  his  work.'  The  court  said:  "It  may 
be  conceded,  as  contended  by  appellant's  coun- 
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sel,  that  an  order  drawn  by  &  debtor  on  a 
specific  fund  and  delivered  to  the  creditor 
constitutes  an  equitable  assignment  of  the 
fund  to  the  amount  of  such  order,  and  that 
notice  to  the  party  upon  whom  the  order  is 
drawn  is  only  necessary  in  order  to  prevent 
payment  of  the  fund  to  the  assignor  without 
notice  of  the  prior  assignment.  However,  this 
being  an  assignment  of  part  of  a  sum  to  be- 
come due  in  the  future  upon  au  executory  con- 
tract, and  McKnight  not  having  accepted  the 
assignment,  or  otherwise  made  himself  a  par- 
ty to  that  contract,  we  hold  that  the  assign- 
ment should  not  be  held  to  so  affect  him  as 
to  restrict  his  right  to  do  anything  reasonably 
necessary  to  secure  to  himself  the  benefits 
of  his  contract  with  the  Lange  Manufacturing 
Company.  It  is  true  that  some  authorities 
express  the  rule  to  the  effect  that,  after  notice 
of  the  assignment,  the  debtor  deals  with  the 
assignor  at  his  peril,  and  can  do  nothing  that 
will  adversely  affect  the  interest  of  the  as- 
signee. If  intended  to  apply  to  all  cases  and 
to  admit  of  no  exceptions,  that  statement  of 
the  rule  is  too  broad.  It  should  be  qualified 
by  the  statement  that,  when  the  existence 
of  the  assigned  fund  is  dependent  upon  per- 
formance by  the  assignor  of  an  executory  con- 
tract, the  anticipatory  debtor  may,  at  any 
time,  do  whatever  reasonably  appears  to  be 
necessary  to  enable  the  assignor  to  perform 
the  contract.  If  in  the  case  at  bar  McKnight 
had  arbitrarily  and  without  any  excuse  paid 
to  the  Lange  Manufacturing  Company  the 
entire  $1,800,  after  receiving  notice  of  the 
assignment  to  appellant,  it  may  be  that  equity 
would  hold  him  liable,  and  compel  him  to  pay 
the  amount  of  the  assignment.  But  if,  as  the 
findings  of  the  trial  court  in  effect  show,  it 
was  necessary  for  him  to  pay  to  or  on  behalf 
of  the  Lange  Manufacturing  Company  the 
entire  $1,800  in  order  to  obtain  performance 
by  that  company  of  its  contract  with  him, 
such  conduct  was  not  arbitrarily  in  disregard 
of  appellant's  rights,  but  was  reasonable  and 
necessary  for  the  protection  of  McKnight's 
own  interest,  and  therefore  he  had  the  right, 
in  both  law  and  equity,  to  pursue  that 
course." 

In  Potter  v.  Greenberg,  24  Pa.  Super.  Ct. 
502,  it  was  held  that  an  order  given  by  a 
contractor  and  accepted  by  the  owner  payable 
sixty  days  after  the  completion  of  the  con- 
tract, was  not  waived  by  the  acceptance  by 
the  assignee  of  a  note  from  the  owner  for  a 
part  of  the  sum  assigned,  before  the  expira- 
tion of  the  sixty  days. 

b.  Terms  of  Contract  as  Limiting  LiahUity, 

An  assignment  by  a  building  contractor  of 
money  due  or  to  become  due  under  the  con- 
tract places  the  assignee  in  the  place  of  the 
contractor  and  his  rights  are  no  other  or 


greater  than  those  of  the  contractor.  He  is 
bound  by  the  terms  of  the  contract  to  the 
same  extent  as  the  contractor.  Sanders  v. 
District  of  Columbia,  20  Ct.  CI.  337;  Eslin 
V.  District  of  Columbia,  29  Ct.  CI.  370  j  Suhr 
V.  Metcalfe  (Colo.)  164  Pac.  407;  Fulton 
Nat.  Bank  v.  Fulton  County,  144  Ga.  691, 
87  S.  E.  1023 ;  Wheelock  v.  Hull,  124  Ta.  752, 
100  N.  W.  863;  Newhall  v.  Clark,  3  Cush. 
(Mass.)  376»  50  Am.  Dec.  741;  Fisken  v.  Mil- 
waukee Bridge,  etc  Works,  87  Mich.  591,  49 
N.  W.  873,  affirming  86  Mich.  199,  49  N.  W. 
133;  Van  Akin  v.  Dunn,  117  Mich.  421,  75 
N.  W.  938;  Zimmerman  Land,  etc.  Co.  v. 
Rooney  Mercantile  Co.  (Tex.)  195  S.  W. 
201 ;  Rockwell  v.  Daniels,  4  Wis.  432 ;  Ritchie 
V.  Jeffrey,  52  Can.  Sup.  Ct.  243. 

Thus,  where  a  contractor  has  failed  to  com- 
plete the  building  in  a  satisfactory  and  work- 
manlike manner  *a8  provided  by  the  contract, 
.  and  because  of  the  defects  appearing  in  the 
work  the  owner  is  put  to  additional  expense, 
the  assignee  can  recover  no  more  than  the 
contractor,  who  is  liable  for  the  cost  of 
converting  the  defects  In  the  work.  Van  Akin 
v.  Dunn,  117  Mich.  421,  75  N.  W.  938;  Lyon- 
Gray  Lumber  Co.  v.  Wichita  Falls  Brick, 
etc.  Co.    (Tex.)    194  S.  W.  1167. 

So  where  the  contractor  has  been  illegally 
overpaid  on  his  contract,  his  assignee  can 
recover  nothing.  Sanders  v.  District  of  Co- 
lumbia, 20  Ct.  CI.  337.  But  he  cannot  be 
charged  with  overpayments  on  an  entirely 
different  contract  than  that  under  which  he 
claims.  Eslin  v.  District -of  Columbia,  29 
Ct.  CI.  370. 

The  assignee  of  the  proceeds  of  a  building 
contract  takes  the  assignment  subject  to  all 
the  equities  between  the  parties.  Citizens' 
Bank  v.  Timmons,  19  Ga.^  App.  480,  01  S.  E. 
1050;  Rockwell  v.  Daniels,  4  Wis.  432. 

Thus,  if  at  the  time  of  an  assignment  to  be 
paid  out  of  the  last  payment  due  a  building^ 
contractor  the  owner  has  already  accepted  an 
order  from  the  contractor  in  favor  of  a  sub- 
contractor, the  assignee  is  bound  to  the  extent 
of  tlie  subcontractor's  claim.  Suhr  v.  Met- 
calfe (Colo.)  164  Pac.  407.  In  Spear  v. 
Public  Works,  99  S.  C.  144^  82  S.  E.  lOlO, 
it  was  held  that  an  order  given  by  a  con- 
tractor and  accepted  by  the  owner  with  the 
promise  to  pay  if  so  much  money  remained  in 
his  hands  did  not  render  the  owner  liable  for 
a  deficit  where  it  had  paid  out  money  on 
orders  given  by  the  contractor  to  others  prior 
in  time  to  that  of  the  claimant. 

In  Knowlson  v.  Friar,  184  Mich.  464,  151 
N.  W.  555,  it  was  held  that  an  order  given 
by  a  contractor  on  a  bank  acting  as  the  dis- 
bursing agent  of  the  owner  did  not  bind  the 
disbursing  agent  where  it  appeared  that  it 
had  paid  out  the  full  amount  of  the  contract 
price  deposited  with  it  before  the  order  wsii 
presented. 
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In  Spicer  y.  Snyder,  58  Hun  605, 12  N.  Y.  S. 
744,  wkerein  it  appeared  that  a  written  con- 
tract for  the  construction  of  a  building  was 
supplemented  by  an  oral  agreement  that  in 
view  of  the  insolvency  of  the  builder  the  own- 
er would   advance   from    time   to   time   the 
necessary  money  to  pay  laborers  and  material- 
men, it  was  held  that  an  assignee  of  the  con- 
tractor with  the  knowledge  and  acquiescence 
of  the  owner,  being  bound  by  the  conditions 
of  the  contract,  could  not  demand   of  the 
owner  payment  under  his  assignment  where 
the  owner  had  expended  the  money  for  labor 
and  materials  as  provided  by  the  oral  agree- 
ment. 

Where  the  assignment  is  conditioned  on  the 
performance  of  the  contract  by  the  contractor, 
an  acceptance  of  the  assignment  is  not  bind- 
ing on  the  owner  until  the  conditions  of  the 
contract  have  been  performed.     Newhall  v. 
Clark,  3  Gush.  (Mass.)  376,  56  Am.  Dec.  741, 
wherein  the  court  construing  an  order  read- 
ing'Please  pay,  etc.,  out  of  the  amount  to  be 
advanced  to  me,  when  the  houses  I  am  now 
erecting  on  your  land,  in  Erie  street,  are  so 
far  completed  as  to  have  the  plastering  done, 
according  to  our  contract,  dated,"  etc.,  said: 
"The  orders  refer  to  the  contract  subsisting 
between  th^  parties,  and  necessarily  call  for 
evidence,  beyond  that  of  the  orders  themselves, 
to  ascertain  their  meaning  and   legal  effect 
and  to  determine  when  and  from  what  fund 
the  sums  mentioned  in  them  are  to  be  paid. 
They  look  to  the  future,  to  a  certain  quan- 
tity of  work  to  be  done,  and  materials  Bup« 
plied,  by  the  drawer,  for  the  use  and  benefit 
of  the  acceptor,  according  to  contract.     All 
future  events  are  contingent;   all  unaccom- 
pliahed  enterprises,  intended  labors  and  per- 
formances,  fall  within   this   category.     The 
acceptance  was  an  agreement  to  the  request 
expressed  in  the  order,  and  as  that  was  con- 
tingent, the  acceptance  was  an  undertaking 
dependent  on   the  same  contingency.     That 
contingency  was,  when,  or  if,  the  work  I  have 
undertaken  to  do,  shall  have  been  completed 
to  a  certain  stage,  agreeably  to  our  contract. 
If,  then,  the  work  was  never  done  by  the 
contractor,  the  drawer  of  the  order,  under 
and  in  pursuance  of  this  contract,  the  event 
never  occurred,  upon  which  the  defendant  by 
his   acceptance   bound   himself   to   pay.     It 
follows,  as  a  necessary  consequence,  that  by 
force  of  the  defendant's  express  promise,  he 
was  not  bound  to  pay  anything.     Payment 
was  only  to  be  made,  at  a  time  which  never 
arrived ;  and  out  of  a  fund  of  the  drawer ;  to 
accrue  by  the  performance  of  the  contract, 
on  the  part  of  the  drawer,  which  never  being 
performed,  the  fund  of  course  never  existed." 

In  American  Bridge  Co.  v.  Boston,  202 
Mass.  374,  88  N.  E.  1089,  wherein  it  ap- 
peared that  a  contractor  became  liable  to  the 
owner  for  breach  of  his  contract,  it  was  held 


that  the  owner  might  recover  its  damages  in 
an  action  by  the  assignee  of  the  proceeds  of 
the  contract,  and  this  was  true  though  at  the 
time  of  the  assignment  and  notice  thereof  to 
the  city  the  contractor  had  not  defaulted  in 
his  work.  The  court  said  in  that  case:  *'It 
becomes  necessary  to  consider  the  exact  rela- 
tion between  the  defendant  and  Coburn,  the 
assignor,  at  the  time  of  the  notice.  The  audi- 
tor has  found  that  written  notice  of  the  as- 
signments was  given  to  the  defendant  on 
November  14,  1902,  before  the  service  of  any 
l^ustee  process.  At  that  time  there  does  not 
seem  to  have  been  any  default  on  the  part 
of  Coburn.  At  the  time  of  the  notice  what 
were  the  rights  between  him  and  the  defend- 
ant, so  far  as  respects  this  contract?  He  was 
entitled  to  receive  these  sums,  but  he  was  also 
under  an  obligation  to  complete  his  contract. 
This  right  of  the  defendant  to  claim  damages 
for  the  nonperformance  of  the  contract  ex- 
isted at  the  making  of  the  contract  and  at  the 
time  of  assignment  and  of  notice,  and  the 
assignees  knew  it,  and  they  also  knew  that 
it  would  become  available  to  the  defendant 
the  moment  the  assignor  should  commit  a 
breach.  Under  these  circumstances  it  must 
be  held  that  the  assignees  took  subject  to  that 
right.  Coburn,  the  assignor,  abandoned  the 
work  in  a  few  days  after  the  notice.  This 
action  was  not  brought  until  October  30, 
1906,  nearly  four  years  after  the  breach. 
Even  if  the  sums  were  due  and  payable  in 
November,  1902,  at  the  time  of  the  notice, 
still  if  this  action  had  been  brought  by  the 
assignor  after  the  default,  there  can  be  no 
doubt  that  the  defendant  would  have  had  the 
right  to  recoup  the  damages  suffered  by  his 
default.  And  the  assignees  who  seek  to  en- 
force this  claim  can  stand  in  no  better  posi- 
tion in  this  respect  than  the  assignor.  The 
defendant  is  simply  trying  to  enforce  a  right 
existing  under  the  contract  at  the  time  of 
the  notice,  a  right  of  which  the  assignees  had 
knowledge;  and,  since  they  have  delayed  suit 
for  these  sums  until  after  default,  the  defend- 
ant may  recoup  against  them  as  it  could  have 
recouped  against  the  assignor.  It  cannot 
without  its  own  fault  or  consent  be  deprived 
of  rights  under  the  contract.  Any  other 
conclusion  would  make  the  contract  differ- 
ent from  that  into  which  the  defendant  en- 
tered." 

In  Bobbins  v.  Blodgett,  124  Mass.  279,  it 
was  held  that  an  order  given  by  a  contractor 
on  the  owner  in  favor  of  a  laborer,  which 
stipulated  that  a  given  sum  was  to  be  paid 
"when  the  house  is  finished"  and  which  was 
accepted  by  the  owner,  was  binding  on  the 
owner,  although  he  sold  the  house  before  its 
completion  and  the  work  was  finished  by  the 
purchaser  and  not  the  contractor,  the  court 
saying  that  by  the  terms  of  the  order  it  was 
immaterial  who  finished  the  house. 
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c  Efeot    of   A.h(Mdoninent    of    Contract    by 

Assignor, 

An  adsignee  of  the  funds  of  a  building  con- 
tract, being  bound  by  the  terms  of  the  con- 
tract, cannot  recover  against  the  owner, 
where  the  contractor  by  abandoning  his  con- 
tract before  completion  forfeits  his  rights 
against  the  owner.  Lynip  v.  Alturas  School 
Dist.  24  Cal.  App.  426,*  141  Pac.  835,  155  Pac. 
109;  Buttrick  Lumber  Co.  v.  Collins,  202 
Mass.  413,  89  N.  E.  138;  Homer  v.  Shaw,  212 
Mass.  113,  98  N.  E.  697;  Finkelstein  v.  Morse, 
226  Mass.  368,  115  N.  E.  667;  Jones  v.  Savage, 
24  Misc.  158,  53  N.  Y.  S.  308 ;  Miller  v.  Nor- 
cross,  92  App.  Div.  352,  87  N.  Y.  S.  66; 
Weeks  v.  New  York,  42  Misc.  436,  87  N.  Y.  S. 
98;  Alfalfa  Lumber  Co.  v.  Brady  (Tex.)  149 
S.  W.  204.  In  Homer  v.  Shaw,  supra,  the  rule 
was  stated  as  follows:  "The  defendant's 
liability  upon  acceptance  of  the  assignment 
depended  upon  the  assignor's  performance  of 
his  contract  to  transport,  erect  and  paint  the 
steel  work  required  for  a  section  of  a  subway 
which  the  defendant  was  building  in  accord- 
ance with  the  plans  and  specifications  of  the 
transit  commissioners.  If  not  fully  performed 
the  entire  contract  price  although  payable  in 
monthly  instalments  never  became  due,  or  if 
before  completion  the  assignor  by  reason 
of  his  inability  to  go  on,  voluntarily  aban- 
doned the  work,  he  could  not  recover  for  work 
and  labor  already  performed  and  furnished. 
.  .  .  After  the  assignor  entered  upon  the 
performance  of  the  contract  he  informed  the 
defendant,  that  owing  to  the  failure  of  the 
plaintiff  to  advance  money,  which  apparently 
he  had  agreed  to  furnish,  he  would  be  unable 
to  complete  the  work  as  his  workmen  had  not 
been  paid,  and  if  their  wages  remained  in 
arrears  they  would  leave  his  employment. 
The  evidence,  if  no  further  action  had  been 
taken  by  the  parties,  and  performance  of  the 
work  had  ceased,  would  have  warranted  a 
finding,  that,  the  assignor  having  repudiated 
or  abandoned  his  contract  before  the  first 
instalment  of  the  contract  price  became  pay- 
able, the  defendant  would  not  have  been  in- 
debted to  the  plaintiff." 

In  Weeks  v.  New  York,  42  Misc.  436,  87  N. 
Y.  S.  98,  where  the  question  at  issue  waa  the 
priority  of  the  claims  of  an  assignee  of  a 
contractor  who  had  abandoned  his  contract 
and  the  assignee  of  the  surety  who  had  com- 
pleted the  contract,  it  was  said:  "The  mere 
fact  that  the  assignments  held  by  Peters,  Cal- 
houn &  Co.  and  Kellogg  were  made  prior  to 
that  of  the  plaintiff  does  not  necessarily  give 
them  a  prior  right.  The  fact  that  Lordi 
abandoned  his  contract,  and  before  its  aban- 
donment received  all  that  became  due  to  him, 
-will  defeat  these  claims  of  priority.  When 
T^rdi  abandoned  the  contract  he  had  been 
paid  all  that  he  was  entitled  to  be  paid  for  the 
work   he   had    performed   up    to    that   time. 


Any  aasi^ment  made  prior  to  the  abandon- 
ment of  the  work  of  money  thereafter  to  be- 
come due  under  the  terms  of  the  contract  was 
simply  an  assignment  of  so  mnch  money 
which  might  thereafter,  from  time  to  time, 
become  due  to  him  (Lord!)  for  the  carrying 
on  of  the  contract.  The  final  payment  never 
became  due  to  Lordi,  because  the  contract, 
having  been  abandoned  by  Lordi,  was  carried 
out  and  completed  by  the  plaintiff's  assignor, 
Paladind.  I  am  therefore  of  opinion  that 
the  plaintiff's  claim  has  priority,  and  that 
he  is  entitled  to  the  payment  thereof  from  the 
city." 

Nor  can  an  assignee  of  the  proceeds  of  a 
construction  contract  maintain  an  action  on 
a  quantum  meruit  for  the  work  actually  done, 
where  his  assignor  has  voluntarily  abandoned 
his  contract  and  has  forfeited  his  right  to 
recover  under  the  contract.  Homer  v.  Shaw, 
177  Miss.  1,  58  N.  E.  160.  Similarly,  it  was 
held  in  People  v.  Syracuse  Third  Nat.  Bank, 
159  N.  Y.  382,  54  N.  £.  34,  afflrming  8  App. 
Div.  616,  40  N.  Y.  S.  1147,  that  where  the 
owner,  on  the  abandonment  of  a  contract, 
completed  it  and  in  so  doing  expended  all 
of  the  money  held  under  the  reserve  clause 
of  the  contract,  an  assignee  of  the  reserTe 
money  could  take  only  after  the  owner  had 
been  paid  for  his  expenditures  in  completing 
the  contract. 

In  Alfalfa  Lumber  Co.  ▼.  Brady  (Tex.)  149 
S.  W.  204,  it  was  held  that  the  payment  of 
advances  by  a  city  to  a  contractor  did  not 
render  it  liable  to  an  assignee  of  the  con- 
tractor, where  it  appeared  that  no  further 
estimates  were  made  because  of  the  abandon- 
ment of  the  contract  by  the  contractor. 

It  has  been  held  that  an  order  given  by  a 
contractor  to  a  subcontractor  directing  the 
county  court  for  whom  the  work  was  being 
done  to  pay  to  the  subcontractor  certain  sums 
of  money  when  he  had  finished  the  work, 
which  had  been  accepted  by  the  county  sur- 
veyor, and  which  was  subsequently  assigned 
by  the  subcontractor  to  a  bank,  did  not  protect 
the  county  in  paying  the  money  to  the  bank 
as  against  the  contractor  where  it  appeared 
that  the  subcontractor  never  finished  the  work 
and  it  was  completed  by  the  contractor. 
Sparks  v.  Jasper  County,  213  Mo.  218,  112 
S.  W.  265,  wherein  it  was  said:  "The  mere 
fact  that  the  bank  took  said  orders  and  fur- 
nished Miller  money  thereon,  with  the  addi- 
tional fact  that  plaintiff  may  have  known 
of  that  arrangement  between  Miller  and  the 
bank,  did  in  no  manner  authorize  the  countv 
to  pay  to  Miller  or  the  bank  the  money  called 
for  in  the  order,  except  as  stated  in  the  order 
itself.  If  the  county  or  the  bank  saw  fit  to 
pay  the  orders  before  Miller  earned  the  money 
called  for  bv  them  and  before  thev  were  due 
or  payable,  as  expressed  upon  their  face,  then 
that  was  their  fault  and  misfortune  which 
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should  not  be  visited  upon  the  plaintiff  who 
was  no  party  to  the  transactions,  and  out  of 
which  he  received  no  benefit  or  profit.  The 
order  was  merely  a  direction  to  the  county 
court  to  pay  the  sum  stated  therein  to  Miller 
when  the  l)ridges  were  completed  by  him  and 
accepted  by  the  coimty  surveyor,  and  not  be- 
fore." 

Similarly,  where  a  contractor  before  com- 
pletion of  the  work  assigns  the  contract  itself 
to  another  person  who  finishes  the  job,  an  as- 
signee of  the  original  contractor  can  recover 
only  the  amount  earned  by  the  contractor 
prior  to  the  assignment  of  the  contract.  Mc- 
Cubbin  v.  Atchison,  12  Kan.  166. 

3.  Pboceeds  Included. 

Afisignments  of  the  proceeds  of  a  building 
contract  are  strictly  construed  and  only  such 
portion  of  the  proceeds  passes  by  an  assign- 
ment at  is  clearly  indicated  by  the  terms 
thereof.     Keefe    v.    Flynn,    116    Mass.    563. 
Thus,  where   an   assignment   purports  to 
transfer  all  sums  which  might  become  due  to 
the  contractor  up  to  a  certain  date  the  assignee 
can  have  no  claim  on  any  sum  becoming  due 
to  the  other  party  after  the  date  specified. 
Segee  v.  Downes,  143  Mass.  240,  9  N.  £.  565. 
Likewise  It  has  been  held  that  an  order  to 
be  paid  out   of  the  proceeds   of   the    next 
current  estimate  was  confined  to  that  esti- 
mate alone,  and  that  the  assignee  was  not  en- 
titled to  share  in  any  further  estimates  by 
virtue  of  the  assignment.    Murphy's  Estate,  4 
W.N.  C.  (Pa.)  39. 

In  Ryan  v.  Douglas  County,  47  Neb.  0,  66 
N.  W.  36,  it  appeared  that  the  assignment  in 
qaestion  purported  to  transfer  the  interest 
of  the  contractors  in  warrants  or  vouchers 
"due  us  from  said  county."    It  was  insisted 
that  this  included  all  the  money  due  or  to 
become  due  under  the  contract.     Answering 
this  contention  .the  court  said :     ''The  word 
'due,'  according  to  the  concensus  of  judicial 
opinion,  has  a  double  meaning,  viz.,  (1)  that 
the  debt  or  obligation  to  which  it  applies  has 
by  contract  or  operation  of  law  become  imme- 
diately payable;    (2)   a  simple  indebtedness, 
without  reference  to  the  time  of  payment,  in 
^hich  it  is  synonymous  with  'owing,'  and  in- 
cludes all  debts,  whether  payable  in  praesenti 
or  in  future.     .     .     .     The  rule  distinctly 
recognized  by  the  authorities  is  that  the  term 
'money  due,'  etc.,  implies  such  an  obligation 
M  will,  by  the  effluence  of  time  alone,  ripen 
into  a  cause  of  action,  and  in  no  reported  case, 
^e  believe,  have  like  expressions  been   held 
to  include  property  having  a  potential  exist- 
ence only.    .     .     .     Here  the  fund,  which  is 
the  subject  of  the  controversy,  is  the  product 
*'  ^^e  labor  and  skill  of  the  contractors  sub- 
wquent  to  the  assignment  relied  upon,  and 
**^  at  the  time  in  question  no  actual  exist- 
^ence.     Further  liability  of  the  county  under 


the  contract  was  conjectural  merely  and  con- 
tingent upon  the  performance  by  Ryan  & 
Walsh  of  their  stipulated  obligations.  It  was 
not,  in  any  legal  sense  of  the  term,  'money 
due;'  and  the  assignment  was  accordingly 
ineffectual  for  the  purpose  of  transferring 
the  title  thereof  to  the  bank." 

But  in  the  case  of  In  re  Cincinnati  Iron 
Store  Co.  167  Fed.  486,  93  C.  C.  A.  122,  it  was 
held  that  an  assignment  of  money  to  become 
due  under  a  contract  for  the  construction  of  a 
bridge  "to  be  paid  out  of  the  first  money 
received  on  said  claim  and  as  received,  ex- 
cept the  first  estimate,"  passed  not  only  the 
first  money  received,  but  was  an  assignment 
of  the  entire  claim  so  far  as  was  necessary  1^ 
meet  the  debt  secured.  On  this  point  the 
court  said:  "The  provision  for  payment  out 
of  the  first  moneys  received  was  manifestly 
for  the  benefit  of  the  bank.  If,  without  sur- 
rendering its  rights  to  later  payments,  it 
failed  to  receive  the  earlier  payments,  the 
bridge  company  had  no  right  to  object  to  the 
enforcement  of  the  lien  out  of  the  later 
payments.  There  is  a  lack  of  satisfactory  evi- 
dence that  the  bank  ever  intentionally  re- 
linquished its  claim  upon  the  funds  assigned. 
The  testimony '  indicates  that  the  bank  sup- 
posed it  was  actually  getting  the  moneys  as 
fast  as  received.  If  this  is  so,  the  bridge 
company  would  not  be  permitted  to  object 
to  the  enforcement  of  the  lieu  as  against  later 
payments;  but,  in  the  absence  of  such  testi- 
mony, it  would  be  inferred,  from  lack  of  testi- 
mony to  the  contrary,  that  the  intention  of 
the  parties  was  that  the  liability  should 
attach  to  latet  payments." 

In  Seattle  v.  Liberman,  9  Wash.  276,  37 
Pac.  433,  wherein  it  appeared  that  by  the 
terms  of  a  construction  contract  thirty  per 
cent  of  each  monthly  estimate  was  to  be 
retained  until  the  completion  of  the  contract, 
it  was  held  that  an  order  given  by  the  con- 
tractor to  a  materialman  for  payments  at  the 
rate  of  $7  per  thousand  feet  of  lumber,  to 
be  made  according  to  the  partial  and  final 
estimates  of  the  city  engineer  as  the  work 
progressed,  did  not  limit  the  payments  to 
seventy  per  cent  of  the  $7  per  thousand  feet^ 
but  that  the  payee  was  entitled  to  a  full  pay- 
ment for  the  lumber  furnished  provided  the 
amount  did  not  exceed  the  seventy  per  cent 
allowed  the  contractor. 

In  Spear  v.  Public  Works,  99  S.  C.  144,  82 
S.  E.  1010,  wherein  it  appeared  that  an  order 
given  by  a  contractor  on  the  owner  diverting 
the  payment  of  a  specified  sum  to  the  as- 
signee was  not  paid  in  full  because  the 
amount  named  was  more  than  was  due  on  the 
completion  of  the  contract,  it  was  held  that 
the  assignee  could  make  no  claim,  by  reason 
of  the  order,  to  discarded  material  belonging 
to  the  contractor  but  still  on  the  premises  of 
the  owner. 
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In  Wliite  V.  Livingston,  69  App.  Div.  361, 
75  N.  Y.  S.  466,  aglmued  174  N.  Y.  538,  66 
N.  £.  1118  mem.,  it  was  held  that  an  order 
given  by  a  contractor  and  accepted  by  the 
owner  calling  for  the  paj'ment  of  a  specified 
sum  when  "value  has  been  received"  entitled 
the  payee  to  recover  from  the  owner  when  the 
payment  should  have  become  due  the  contrac- 
tor, although  lie  had  abandoned  the  contract 
before  complete  performance  but  the  payee 
had  by  a  partial  performance  of  his  contract 
rendered  value  to  the  amount  of  the  order 
over  and  above   any  prior  judgments. 

In  Brown  v.  City  Nat.  Bank,  163  App.  Div. 
928,  138  N.  Y.  S.  377,  modifying  72  Misc.  201, 
I'm  N.  Y.  S.  92,  it  was  held  that  an  assign- 
ment of  all  the  proceeds  of  a  contract  by  a 
.contractor  as  security  for  advances  did  not 
carry  the  ten  per  cent  fee  of  the  architect,  al- 
though it  had  been  agreed  between  the  con- 
tractor and  the  architect  that  the  former 
should  collect  the  architect's  fees  klong  with 
his  own  payments  and  should  then  pay  the 
architect  his  percentage. 

An  assignment  by  a  contractor  of  the 
profits  of  his  contract  was  held  in  Price  v. 
Gushing,  136  la.  457,  110  N.  W.  1030,  to  in- 
clude only  the  net  profits.  The  court  set  out 
tlie  assignment  and  its  ruling  as  follows: 
'*  'AH  the  profits  that  may  arisje  out  of  a 
certain  contract  which  we  now  have  with  the 
Chicago,  Burlington  &,  Quincy  Railway  Com- 
pany for  certain  grading  and  filling  in  Wa- 
pello county,  Iowa,  and  we  do  hereby  assign 
and  transfer  to  said  bank  all  claims  and  de- 
mands against  said  Chicago,  Burlington  & 
Quincy  Railway  Company  growing  out  of 
said  contract  over  and  above  the  cost  and 
expense  of  performing  and  completing  the 
work  provided  by  the  terms  of  said  contract.' 
.  .  .  The  appellant  contends  that  the  as- 
signment given  to  the  bank  by  dishing  & 
O'Keefe  covered  the  profits  that  were  made 
or  to  be  made  from  the  work  in  hand,  and 
that  the  judgment  is  wrong  because  the  evi- 
dence not  only  wholly  fails  to  show  that  any 
profits  were  in  fact  made  from  the  work,  but, 
on  the  other  hand,  affirmatively  shows  that 
the  contractors  suffered  a  loss  on  the  job  of 
some  $1,200.  We  think  this  contention  must 
be  sustained.  The  only  evidence  bearing  di- 
rectly on  this  question  conclusively  shows 
that  the  work  was  conducted  and  carried 
through  at  a  considerable  loss  to  the  con- 
tractors. It  is  clear  that,  under  the  assign- 
ment on  which  the  bank  bases  its  claim 
against  the  compatiy,  it  was  entitled  to 
nothing  except  the  profits  which  might  be 
derived  from  the  contract,  and  the  burden  of 
proof  was  therefore  upon  the  bank  to  show 
that  profits  had  in  fact  been  made  to  which 
it  was  entitled.  ITie  appellee  seeks  to  avoid 
the  force  of  this  conclusion  by  alleging  that 
no   issue   of  the   kind   was   tendered   by   the 


company  in  its  answer  to  the  petition  of 
intervention.  Its  position  is  incorrect,  how- 
ever, because  it  pleaded  and  relied  upon 
the  assignment  in  question  for  its  claim 
against  the  company.  To  entitle  it  to  a 
judgment  is  manifest  that  it  was  incum- 
bent upon  it,  even  in  case  of  a  default,  to 
establish  the  fact  that  the  company  had  in  its 
hands  the  very  thing  that  was  assigned  to  it, 
to  wit,  profits  arising  from  the  contract,  and, 
having  failed  to  so  prove,  it  was  entitled  to 
nothing.  It  will  be  noticed  that  the  latter 
part  of  the  assignment  transfers  to  the  bank 
all  claims  and  demands  over  and  above  the 
cost  and  expense  of  performing  and  complet- 
ing the  work  provided  for  by  the  terms  of  the 
contract,  and  the  appellee  says  that  the  lan- 
guage in  the  assignment  transferred  more 
than  the  profits  merely,  and  that  the  judg- 
ment may  be  sustained  thereof.  It  is  a 
familiar  rule  that  an  instrument  must  be 
construed  as  an  entirety,  and,  applying  the 
rule  to  the  assignment  in  question,  it  is  very 
evident  that  the  appellee's  contention  cannot 
be  sustained.  In  the  first  place,  the  assign- 
ment particularly  designates  profits  as  the 
thing  assigned,  and,  in  the  second  place,  the 
language  of  the  assignment  relied  upon  by  the 
appellee  as  transferring  something  more  than 
profits  does  no  more  In  effect  t^an  to  transfer 
such  profits.  The  word  'profits,'  as  ordinarily 
used  and  understood  must  be  taken  to  mean 
the  excess  of  receipts  over  expenditures;  that 
is,  net  earnings  from  the  work  in  hand. 
.  .  .  And  where  it  clearly  appears,  as  it 
does  in  the  instant  case,  that  the  work  was 
done  at  a  loss,  instead  of  at  a  profit,  it  need^ 
no  citation  of  authority  to  sustain  the  con- 
clusion that  there  was  nothing  due  the  bank 
from  the  railway  company  under  the  assign- 
ment in  question." 

However,  an  assignment  by  a  contractor  of 
money  due  or  to  become  due  under  contracts 
can  cover  only  the  proceeds  of  existing  con- 
tracts. Pierce  v.  Devlin,  67  Hun  652,  22 
N.  Y.  S.  208. 

An  assignment  by  a  building  contractor  of 
all  money  due  and  to  become  due  under  the 
contract  is  effective  to  carry  the  percentage 
retained  by  the  owner  until  the  completion 
of  the  contract  as  well  as  the  periodical  pay- 
ments to  be  made  under  estimates  as  provided 
by  the  contract.  Fidelity  Nat.  Bank  v.  Hen- 
ley, 24  Wash.  1,  63  Pac.  1119;  Re  Bunyan,  5 
Ont.  W.  Rep.  242.  In  National  Bank  of  the 
Republic  v.  United  Security  L.  Ins.  etc.  Co, 
17  App.  Cas.  (D.  C.)  112,  it  was  held  that 
an  assignment  of  all  sums  of  money  due  or 
to  become  due  under  a  construction  contract 
included  the  ten  per  cent  retained  by  the 
District  of  Columbia  for  a  period  of  five  years 
to  insure  compliance  with  the  terms  of  the 
contract  respecting  the  keeping  of  the  street 
in   repair.     Construing   the   assignment   the 
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ooort  said  on  this  point:  "It  is  not  con- 
troverted that  the  amount  retained  was  a 
part  of  the  contract  price  of  the  work  done 
under  the  contract ;  and  it  would  seem  to  be  a 
perversion  of  the  ordinary  meaning  of  lan- 
guage to  say,  that  the  power  to  collect  and 
receive  all  sums  of  money,  bonds  or  other 
valuables  which  are  due,  or  may  become  due, 
owing  or  payable  to  me,  from  the  District 
of  Columbia  for  and  on  account  of  work  done 
and  to  be  done  under  the  provisions  of  con* 
tract  No.  1,270,  did  not  embrace  and  include 
the  amount  retained  of  the  contract  price  of 
the  work  done,  as  a  repair  fund.  That  fund 
was  no  less  a  part  of  the  contract  price  of  the 
work  than  the  part  or  parts  thereof  that  had 
been  paid  during  the  progress  of  the  work, 
or  when  it  was  completed.  It  was  only  a  de- 
ferred payment  to  meet  the  possible  exigen- 
cies of  the  work,  during  a  defined  period. 
That  the  fund  to  be  retained  under  the  con* 
tract  was  in  the  contemplation  of  the  parties 
at  the  time  of  making  the  power  of  attorney, 
would  seem  to  be  clear  from  the  terms  em- 
ployed in  the  power.  Why  confer  power  to 
demand  and  receive  bonds  or  other  valuables 
that  might  become  due  the  grantor  of  the 
power,  under  the  contract,  if  it  was  not  in- 
tended to  embrace  bonds  into  which  the  re* 
tatned  fund  might  be  invested  by  the  treas- 
urer, as  the  commissioner  of  the  sinking  fund, 
as  provided  by  the  statute?  These  terms  of 
the  power  could  have  no  other  application 
than  to  that  form  or  condition  of  the  fund 
retained,  and  manifestly  that  was  the  inten- 
tion in  the  employment  of  those  terms.  And 
as  to  the  effect  of  the  construction  placed 
upon  the  power  of  attorney  in  the  office  of 
the  treasurer,  or  as  to  any  particular  prac- 
tice that  may  have  been  observed  in  that  office 
in  regard  to  such  documents;  and  the  course 
that  may  have  been  pursned  in  regard  to 
former  contracts  of  the  nature  of  No.  1,270, 
under  which  a  similar  percentage  was  re- 
tained; such  facts  cannot  be  allowed  to  con- 
trol the  plain  ^erms  and  clear  meaning  of  the 
language  employed  in  the  present  power  of 
attorney.  It  is  clear,  we  think,  the  power 
of  attorney  applies  to  and  embraces  the  fund 
retained  under  the  contract,  as  reqiiired  by 
the  statute,  and  which  is  the  fund  here  in 
controversy." 

In  Sewerage  Com'rs  v.  Gates,  169  Ky.  801, 
167  S.  W.  417,  wherein  it  appeared  that  by 
th^  terms  of  a  construction  contract  fifteen 
per  cent  of  the  contract  price  was  to  be  re- 
tained nntil  the  completion  of  the  contract  and 
the  contractor  was  required  to  deposit  an 
amount  equal  to  six  per  cent  of  the  contract 
price  as  a  guaranty  fund  against  defects  for 
one  year,  an  assignment  to  the  surety  on  the 
contractor's  bond  of  all  amounts  to  be  re- 
ceived under  the  contract  was  held  to  include 
only  the  money  due  for  construction  under  the 


contract,  including  the  fifteen  per  cent  re- 
tained until  completion  of  the  work,  and  not 
to  include  the  six  per  cent  deposit  as  a  guar- 
anty against  defects,  which  sum  was  held  to 
pass  under  an  assignment  to  a  third  person 
of  the  money  to  be  retained  by  the  city.    ^ 

An  assignmMit  of  the  proceeds  to  become 
due  under  a  building  contract  transfers  only 
such  an  interest  as  the  contractor  has  under 
the  terms  of  the  contract.  Thus  in  Uipwell  v. 
National  Surety  Co.  130  la.  656,  105  N.  W. 
318,  wherein  it  appeared  that  by  the  terms 
of  the  contract  and  bond  the  contractor  was 
required  to  pay  promptly  all  claims  for  labor 
and  material  and  it  was  stipulated  that  a 
portion  xyf  the  fund  was  to  be  retained  until 
the  completion  and  acceptance  of  the  building, 
it  was  held  that  an  assignment  by  the  con- 
tractor to  a  bank  of  the  money  to  be  earned 
under  the  contract  carried  only  the  excess 
after  the  payment  of  the  claims  of  the  labor- 
ers and  materialmen,  the  court  saying: 
''Under  the  express  terms  of  the  contract  the 
committee  had  the  right  to  'withhold  all  pay- 
ments for  work  in  place  until  final  completion 
and  acceptance  of  the  same.'  The  ten  per 
cent  also  might  be  so  retained.  Manifestly, 
then,  the  building^ompany  had  nothing  owing 
of  which  it  could  have  made  a  present  trans- 
fer. It  could  only  assign  that  which  might 
become  payable,  subject  to  the  contingencies 
recited  in  the  contract  with  the  committee. 
It  was  in  view  of  these  conditions  that  the 
acceptance  was  drawn  stipulating  for  the  pay- 
ment of  the  order  'to  the  Commercial  Na- 
tional Bank  instead  of  the  Northern  Building 
Company  .  .  .  after  the  completion  of  the 
Ft.  Dodge  Public  Library  by  the  Northern 
Building  Company  and  acceptance  by  the 
building  committee.'  In  other  words,  the 
treasurer  merely  agreed  to  pay  in  strict  com- 
pliance with  the  contract,  save  that  payment 
be  made  to  the  payee  of  the  order,  instead 
of  the  contractor.  Indeed,  the  order  itself 
was  for  the  payment  'On  completion  of  Li- 
brary Building.'  The  bank  entered  the  credit 
to  the  building  company  on  the  order  with  the 
acceptance  indorsed  thereon,  and  therefore 
took  the  order  subject  to  whatever  conditions 
the  acceptance  imposed.  These  were  precisely 
the  conditions  found  in  the  contract,  and  the 
order,  with  the  acceptance,  operated  to  trans- 
fer no  more  than  might  be  in  the  hands  of  the 
treasurer  to  pay  upon  the  completion  and  ac- 
ceptance of  the  building.  What  amount  was 
then  in  his  hands  subject  to  the  order  ?  Prior 
to  that  time  the  claims  of  the  isubcontractors, 
which  the  court  ordered  to  be  paid  from  the 
balance  in  the  treasurer's  hands,  had  l)een 
perfected  by  filing  and  giving  notice  within 
the  statutory  period.  This  gave  the  subcon- 
tractors the  right  of  payment  by  the  commit- 
tee 'For  the  value  of  such  services  and  mate- 
rials, not  in  excess  of  the  contract  price.* 
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Section  3102,  Ck>de.  But,  as  the  building 
company  was  to  pay  for  all  labor  and  mate- 
rial,  these  amounts  were  due  from  that  com- 
pany, and  no  more  than  the  excess  of  such 
claims  would  have  been  payable  to  it.  We 
tiiink^this  was  all  that  was  transferred  to  the 
bank,  and  that,  in  view  of  the  situation  of 
parties,  the  clause  'I  will  pay  the  within  order 
out  of  the  funds  in  my  hands,  as  treasurer, 
to  the  Commercial  National  Bank  instead  of 
the  Northern  Building  Company,^  meant  that 
the  treasurer  would  pay  the  bank  whatever 
amount  was  in  his  hands  upon  the  acceptance 
of  the  building,  which  would  otherwise  have 
been  payable  to  the  company.  Otherwise,  pay- 
ment in  excess  of  the  ninety  per  cent  stipu- 
lated was  made  and  the  release  of  the  sure- 
ty's obligation  to  the  committee  effected. 
Otherwise,  the  committee  for  whom  the  treas- 
urer acted  or  the  city  of  Ft.  Dodge  would  be 
liable  on  this  order." 

But  the  right  of  an  assignee  of  all  the 
money  due  or  to  become  due  under  a  build- 
ing contract  to  the  percentage  retained  from 
the  periodical  estimates  is  not  defeated  by 
the  assignment  of  the  contract  itself  before 
its  completion.  In  such  a  case  the  assignee 
is  entitled  to  the  withheld  percentage  on 
that  part  of  the  work  which  is  completed  be- 
fore the  assignment  of  the  contract.  Connolly 
V.  Dunbar,  102  Fed.  44. 

An  order  given  by  a  contractor  on  the  own- 
er payable  out  of  the  fund  due  on  the  com- 
pletion of  the  work  cannot  be  charged  against 
payments  provided  for  before  the  completion 
of  the  work.  Wakeman  v.  Noble  (N.  J.)  20 
Atl.  388. 

Where  by  the  terms  of  an  assignment  of 
money  to  become  due  under  a  building  con- 
tract it  is  to  be  payable  out  of  the  sum  due 
and  payable  on  the  completion  of  the  con- 
tract, and  the  contractor  voluntarily  aban- 
dons the  contract  before  its  completion,  the 
assignee  cannot  recover  out  of  moneys  that 
have  become  due  during  the  progress  of  the 
work,  being  limited  by  the  terms  of  the  con- 
tract to  any  sum  due  on  the  completion  of 
the  building.  Lynip  v.  Alturas  School  Dist. 
24  Cal.  App.  426,  141  Pac.  835,  156  Pac.  109. 

In  Dickerson  v.  Spokane,  35  Wash.  414,  77 
Pac.  730,  it  was  held  that  an  order  given  by 
a  contractor  on  a  city  directing  the  payment 
of  a  certain  sum  "out  of  any  moneys  belong- 
ing to  me,  or  that  may  hereafter  be  due  me 
from  the  city  of  Spokane,  on  the  water  works 
contract,  either  in  the  twenty  per  cent  re- 
serve, or  on  acqount  of  money  to  be  due  me 
on  account  of  final  estimate  on  said  water 
works  contract,''  was  limited  to  the  twenty 
per  cent  reserve  and  the  final  estimate  and 
could  not  be  paid  out  of  the  monthly  esti- 
mates  made   as  the   work  progressed. 

Similarly  in  Murphy's  Estate,  4  W.  N.  Cas. 
<Pa.)  39,  it  was  held  that  an  order  payable 


out  of  the  next  current  estimate  was  limited, 
to  that  estimate  and  that  the  aasignee  could, 
not  share  in  the  proceeds  of  the  contract  final- 
ly due. 

In  People  v.  Syracuse  Third  Nat.  Bank,  loS)^ 
N.  Y.  382,  54  N.  E.  35,  affirming  8  App.  Div.. 
616,  40  N.  Y.  S.  147,  it  was  held  that  aa 
assignment  by  a  contractor  of  ''all  of  the 
reserve  money  or  fifteen  per  cent  held  by  the 
state  of  New  York  on  monthly  or  all  estimatea- 
for  the  completion  of  the  aforesaid  mentioned 
contracts  now  due  or  to  become  due  to  theoL 
on  said  contracts"  carried  only  the  fifteen  per 
cent  re/ierve  money,  the  words  "or  all  esti-. 
mates"  referring  to  the  sums  out  of  which 
the  reserve  was  to  be  taken  and  did  not  give 
the  assignee  any  interest  in  the  final  esti- 
mates  except  in  so  far  as  they  included  the 
fifteen  per  cent  reserve. 

In  Berlin  Iron  Bridge  Co.  v.  Connecticu,t 
River  Banking  Co.  76  Conn.  477,  57  Atl.  275,. 
it  was  held  that  an  assignment  by  a  con- 
tractor of  "the  several  sums  of  money  and  tlie 
amount  thereof,  due  to  to  become  due  to  us 
.  .  .  being  for  work  done  and  to  be  done 
by  us"  amounting  to  ''$1,000  and  what- 
ever moneys  may  be  due  us  upon  our 
completion  of  contract  at  Hamilton  St. 
Bridge"  covered  not  only  the  amount  due  and 
to  become  due  under  the  contract  but  also 
what  might  become  due  for  extra  work. 

Likewise  it  has  been  held  that  an  assign- 
ment of  the  money  to  be  retained  under  a 
contract  includes  money  for  extra  work  al- 
though the  assignment  states  the  retained 
sum  specifically  based  on  the  percentage  to 
be  retained  and.  the  actual  contract  price* 
Thomas  v.  Board  of  Education,  81  N.  J.  Eq. 
04,  88  Atl.  326,  reversing  81  N.  J.  Eq.  186, 
86  Atl.  412,  wherein  it  was  said:  "The  in- 
strument then  proceeds  to  assign  to  the  said 
Thomas  Farnon,  Jr.,  as  collateral  to  a  cer- 
tain note  for  $2,200  which  afterwards  be- 
came the  property  of  the  defendant  Brogau, 
'the  said  payment  of  the  said  sum  of  $5,082.90* 
according  to  .  .  .  the  conditions  of  the 
specifications  and  the  said  contract,'  and  all 
the  'right,  title  and  interest'  of  the  assignor 
therein  and  constituted  the  assignee,  Thomas 
Farnon,  Jr.,  the  assignor's  attorney,  'to  en- 
force the  payment  of  the  said  $5,082.90 
according  to  the  terms  and  specifications  of 
the  said  specifications  and  the  said  contract.' 
In  my  opinion  this  instrument  assigned  the 
reserved  fifteen  per  cent  subject  to  increase 
or  decrease  as  changes  and  alterations  might 
be  made  by  the  board  of  education  in  the 
progress  of  the-  work  according  to  the  terms 
of  the  contract.  It  is  true  that  the  parties^ 
to  this  assignment  described  the  subject- 
matter  of  the  assignment  with  the  contract 
price  in  view,  but  tlie  important  matter  which 
they  had  in  their  minds  was  the  reserved 
fifteen  per  cent  which,  as  the  assignment  re- 
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<!ited,  when  calculated  upon  what  is  called  the 
contract  price,  viz.,  the  specified  sum  for  the 
specified  work,  would  amount  to  $6,082.90. 
The   general    intent   is    not   affected    in    my 
opinion  by  a  meagre  or  narrow,  or  even  er- 
roneous,   description    which    evidently    arose 
from  the  failure  of  the  parties  to  the  as- 
alignment  to  think  out  all  the  possible  situa- 
tions which  might  arise  under  the  contract. 
They  did  not  stop  to  consider  that  the  fund 
reserved  might  be  less  or  might  be  more  than 
the  amount  which  they  calculated  by  taking 
:fifteen  per  cent  of  the  so-called  contract  price. 
Notwithstanding   the   recitation    in    the   as- 
signment, the  fact  remains  that  fifteen  per 
■cent  of  the   contract   price   of   the   building 
would  be  $5,082.90  only  in  case  the  somewhat 
extraordinary   result   should   ensue   that   no 
alteration   of  any  kind  whatever  was  made 
by  the  board  of  education  duHng  the  prog- 
ress of  the  work  which  increased  or  dimin- 
ished its  cost«    Reading  this  assignment  'from 
the  four  comers'  I  think  it  must  be  deemed 
as  an  equitable  assignment  from  Maloney  to 
Farnon  of  the  entire  fifteen  per  cent  which, 
under  the  terms  of  the  contract,  was  to  be 
reserved    by    the    board    of    education,    and 
was  to  become  payable  upon  certain  condi- 
tions thirty  days  after  the  completion  of  the 
work.    If  the  building  had  been  enlarged  so 
as  to  add  $10,000  worth  of  so-called  extra 
work,  the  retained  fifteen  per  cent  would  be 
$1,500  greater  than  the  sum  stated  in  this 
assignment  and  contemplated  by  the  parties 
to  the  assignment  as  the  exact  amount  of 
the  retained  fund  which  they  meant  to  sub- 
ject to  their  assignment.     If,  on  the  other 
hand,  the  board  of   education  had   reduced 
the  cost  of  the  building  by  $10,000,  the  re- 
tained fifteen  per  cent  would  have  been  $1,500 
less.     We  must  read  the  contract  and  the 
assignment  together  and  consider  the  obvious 
intention  of  the  parties  to  the  assignment, 
bearing  in  mind  also  that  mere  misdescrip- 
tions have  very  little  effect  in  the  way  of 
defeating   the   general   intent   of   an   instru- 
ment.   If  these  parties  had  had  a  particular 
eum  part  and  parcel  of  the  retained  fifteen 
per  cent  in  view  to  secure  $2,200,  it  was  very 
e^sy  and  would  have  been  very  natural  for 
them  to   employ  unmistakable   language  to 
effect  that  result.     They  did  not  use  such 
language,  but  they  assigned  an  entire  fund, 
as  they  viewed  it  at  the  time  amounting  to 
$5,082.90,  down  to  the  odd  cents  to  secure 
less  than  half  this  amount.     It  was  not  a 
portion  of  a  fund  which  these  parties  had 
in  view  but  the  retained  sum  in  its  entirety. 
What  they  had  in  mind,  very  clearly  defined, 
was  the  extent  of  the  debt  due  on  Maloney's 
-note  which  was  to  be  secured  by  the  assign- 
ment and  eventually  might  be  payable  out 
•of  the  retained  fund.    When  one  sells  a  tract 
4>f  land  which  has  a  definite  value  per  acre,  he 


may  be  expected  to  have  a  very  definite  idea 
of  the  number  of  acres  which  he  is  convey- 
ing and  to  make  that  number  appear  clearly 
in  his  deed.  If,  however,  one  is  mortgaging 
a  traet  of  land  to  secure  a  debt,  there  is  no 
necessity  for  considering  carefully  the  area  of 
the  land  to  be  mortgaged  or  describing  that 
area  with  accuracy  in  the  instrument.  A  mis- 
take and  a  misdescription  in  regard  to  the 
extent  of  the '  subject-matter  of  an  absolute 
conveyance  may  involve  the  maker  of  such 
conveyance  in  very  substantial  loss,  while  the 
same  mistake  and  misdescription  in  a  mort- 
gage of  the  same  property  would  be  a  matter 
of  no  consequence  whatever.  In  this  instance, 
the  parties  to  this  assignment  were  intent 
upon  securing  a  note  for  $2,200,  and  it  was 
not  necessary  for  them  to  read  the  contract 
with  the  city  carefully,  and  consider  all  its 
provisions  when  they  were  merely  describing 
the  fund  which  Maloney  expected  to  earn 
and  which  he  was  merely  using  as  security 
for  the  money  which  he  was  borrowing.  If 
Farnon  had  been  acquiring  absolutely  Ma- 
loney's  potential  interest  in  a  fund  which 
would  be  retained  from  the  money  which  Ma- 
loney expects  to  earn,  it  is  safe  to  say  that 
he  would  have  read  his  assignment,  and  also 
the  contract  to  which  it  referred,  with  very 
great  care,  in  order  to  discover  just  what  the 
extent  of  the  payment  might  be  under  every 
supposable  set  of  circumstances;  but  he  had 
no  motive  to  make  such  a  careful  inquiry 
when  he  was  merely  acquiring  a  mortage 
interest  in  this  fund  which  would  remain 
constant  whatever  the  extent  of  the  fund 
might  be.  In  brief,  the  parties  to  this  assign- 
ment would  probably  not  be  liable  to  make  a 
mistake  in  regard  to  the  extent  of  the  mort- 
gage interest  which  the  assignee  was  acquir- 
ing, while  they  might  be  very  liable  to  be 
careless  and  make  a  mistake  of  description 
which  merely  affected  the  extent  of  the  thing 
that  was  mortgaged." 

4.  PBioBrriES. 

a.  Beticeen  Assignees, 

There  is  a  conflict  of  authority  with  refer- 
ence to  the  priority  existing  between  suc- 
cessive assignees  of  the  same  fund,  the  courts 
disagreeing  as  to  whether  the  one  whose  as- 
signment is  prior  in  time,  or  the  one  who 
first  gives  notice  to  the  debtor,  is  entitled 
to  be  paid  first.  Tlius,  in  some  jurisdictions 
it  is  held  that  where  a  building  contractor 
makes  more  than  one  assignment  of  the  funds 
due  or  to  become  due  him  under  his  con- 
tract, the  assignee  who  first  gives  notice  of 
his  claim  to  the  debtor  has  prior  right,  though 
the  assignment  to  him  is  later  in  date  than 
that  to  the  other  assignees.  Philadelphia 
Third  Nat.  Bank  v.  Atlantic  City,  126  Fed. 
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413,  reversed  on  other  grounds  in  130  Fed. 
951,  65  C.  C.  A.  177;  National  Bank  of  the 
Republic  v.  United  Security  L.  etc.  Trust  Co. 
17  App.  Cas.  (D.  C.)  112;  Enocha-Havis 
Lmnber  Co.  v.  Newcomb,  79  Miss.  462,  50 
So.  608;  Trexler  v.  Kuntz,  36  Pa.  Super. 
Ct.  352.  In  Stansberry  Lumber  Co.  y.  School 
Dist.  94  Neb.  24,  142  N.  W.  302,  it  was  held 
that  where  a  contractor  assigned  a  part  of  the 
money  due  under  a  contract  for  the  construc- 
tion of  a  school  building,  and  the  school 
board  on  notification  accepted  the  assignment, 
the  fact  that  the  order  left  with  the  board  was 
not  signed  but  was  a  copy  of  the  original  or- 
der did  not  defeat  the  claim  of  assigneee  to 
priority  over  a  second  assignee  who  obtained 
his  asignment  after  the  notice  and  acceptance 
of  the  first  assignment  by  the  school  board  but 
before  a  signed  copy  of  the  order  had  been  filed 
with  the  board.  But  in  Wagenhurst  v.  Wine- 
land,  20  App.  Cas.  (D.  C.)  85,  it  was  held  that 
an  assignment  for  a  nominal  sum  of  ten 
dollars  without  reciting  what  it  was  for  or 
anything  to  show  why  it  was  made  was 
not  good  against  two  prior  admittedly  valid 
assignments,  though  the  notice  of  the  former 
assignment  was  first  given  to  the  treasurer 
of  the  United  States. 

In  other  jurisdictions,  however,  the  con- 
trary rule  is  adopted,  and  it  is  held  that  as 
between  successive  assignees,  those  whose  as- 
signments are  first  in  point  of  time  take 
precedence.  Fortunate  v.  Patten,  147  N.  Y. 
277,  41  N.  E.  672;  People  v.  Syracuse  Third 
Nat.  Bank,  169  N.  Y.  382,  54  N.  E.  34,  affirtn- 
ing  8  App.  Div.  616,  40  N.  Y.  S.  1147;  Osborn 
V.  Thomas,  46  Barb.  (N.  Y.)  614;  A.  A.  Field- 
er Lumber  Co.  v.  Smith  (Tex.)  151  S.  W. 
605;  Youngberg  v.  £1  Paso  Brick  Co.  (Tex.) 
156  S.  W.  715;  Paris  First  Nat.  Bank  v. 
0*Neil  Engineering  Co.  (Tex.)  176  S.  W.  74; 
West  Texas  Lumber  Co.  v.  Tom  Green  Coun- 
ty (Tex.)  188  S.  W.  233. 

In  Paris  First  Nat.  Bank  v.  O'Neil  Engi- 
neering Co.  (Tex.)  176  S.  W.  74,  it  was  said: 
'*The  instrument  of  August  8th,  last  of  those 
relied  on,  not  only  undertakes  to  convey  ab- 
solutely to  the  surety  company  all  rights 
which  the  engineering  company  had  under  its 
contract  with  the  board,  including  the  re- 
tained percentages  and  all  payments  there- 
after to  become  due,  but  all  moneys  on  that 
day  due  to  the  engineering  company.  Giving 
to  this  instrument  all  that  is  claimed  for  it 
as  a  contractual  assignment,  and  conceding 
that  it  is  sufficiently  comprehensive  to  include 
the  fund  in  controversy,  still  it  must  be  held 
subordinate  to  the  prior  assignment  made  to 
the  appellant.  Such  assignments  take  effect 
in  the  order  in  which  they  are  made." 

But  it  has  been  held  that  where  a  con- 
tractor who  had  assigned  the  proceeds  of  his 
contract  was  permitted  to  retain  the  contract 
and  control  over  the  payments  thereunder,  a 


subsequent  assignee  of  a  payment  due  under 
the  contract  without  notice  of  the  prior  assign- 
ment had  the  prior  right  to  the  payment. 
Washington  Tp.  v.  Hiutington  First  Nat, 
Bank,  147  Mich.  671,  111  N.  W.  349,  11 
L.B.A.(N.S.)  471.  In  that  case  it  appeared 
that  after  assigning  the  proceeds  of  his  con- 
tract to  one  bank,  a  contractor  was  allowed 
to  retain  his  contract  and  make  collections 
thereunder.  It  was  held  that  a  subsequent 
assignee  without  notice  had  the  prior  right 
to  the  payment  assigned,  the  rule  governing 
in  such  cases  being  stated  by  the  court  as 
follows :  '*Where  the  owner  of  a  chattel  or  a 
non-negotiable  chose  in  action  has  clothed 
another  with  the  indicia  of  ownership  and 
possession  a  subsequent  bona  fide  purchaser 
from  one  having  the  apparent  title  takes  the 
chattel  or  chose  in  action  free  of  the  equities 
or  rights  of'  the  true  owner,  the  principle 
governing  being  in  all  respects  analogous  to 
that  which  validates  the  acts  of  an  agent  to 
the  extent  of  his  apparent  authority.  .  .  . 
Applying  these  principles  to  the  present  case, 
ft  seems  clear  that  the  equities  of  the  Wabash 
bank  should  prevail.  The  bridge  company 
was  permitted  to  retain  the  original  contract, 
and  this  without  notice  of  any  rights  of  the 
prior  assignees.  It  was  known  that  the  only 
method  of  payment  was  by  orders  drawn  on 
the  township  treasurer,  and  that  these  must 
come  to  the  hands  of  the- bridge  company  as 
the  apparent  owner.  The  bridge  oompany  was 
thus  invested  with  every  indicia  of  owner- 
ship, and  within  the  rule  stated  one  who  waa 
thus  induced  to  purchase  these  orders  and 
who  parts  with  value  upon  the  strength  of 
this  apparent  ownership  may  well  assert  that 
the  prior  assignees  have  estopped  themselves.'^ 
In  South  Texas  Lumber  Co.  v.  Concrete 
Constr.  Co.  (Tex.)  139  S.  W.  913,  it  was  held 
thai  a  lumber  company  to  whom  had  been 
assigned  by  a  building  contractor  all  money 
due  or  to  become  due  under  his  contract  aa 
security  and  payment  for  such  material  and 
advances  as  might  be  supplied,  was  not  bound 
to  pay  orders  subsequently  given  on  it  by 
the  contractor  in  favor  of  laborers  and  other 
materialmen  where  the  fund  in  its  hands  waa 
no  more  than  sufficient  to  cover  its  own 
claims.  Answerihg  the  contention  that  the 
assignee  of  the  total  proceeds,  of  the  contract 
became  the  trustee  for  the  other  laborers 
and  materialmen  ttie  court  said:  "As  we 
understand,  appellees'  contention  is  that,  as 
trustee  of  this  fund  for  the  benefit  of  thesi> 
selves  and  others,  laborers  and  subcontractora 
under  Van  Demark  &  Grady,  the  South  Texas 
Lumber  Company  was  required  to  postpone 
its  own  claim  for  material  furnished  on  the 
house  to  the  claims  of  others,  to  whom  Van 
Demark  &  Grady  might  become  indebted  for 
labor  or  materials,  including  appellees.'  This 
is,  we  think,  a  total  misapplication  of  the 
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equitable  doctrine  referred  to*  The  primary 
purpose  of  the  lumber  company  in  making  its 
agreement  with  the  contractors  was  to  sell 
to  them  the  lumber  and'  other  materials  for 
the  work.  In  order  to  do  this,  they  agreed 
to  advance  money,  according  to  Timmons' 
testimony,  to  pay  laborers ;  'to  meet  the  week- 
ly pay  rolls;'  according  to  Grady's  testimony, 
to  'finance  the  job'  generally ;  and  it  procured 
the  assignment  to  secure  it  in  the  payment 
of  such  indebtedness,  including  as  well  that 
for  lumber  furnished  by  it.  This  imposed 
upon  the  lumber  compa/iy,  neither  in  law  nor 
in  equity  and  good  conscience,  any  obligation 
to  pay  appellees'  claim  in  preference  to  its 
own  claim  for  lumber  furnished.  The  lumber 
company  had  in  fact  obligated  itself  to  fur- 
nish lumber  for  the  job,  and  had  a  right  to 
protect  itself  before  paying  the  claims  of 
appellees." 

As  to  the  necessity  of  notice  to  the  owner 
in  order  to  bind  him,  see  supra,  the  sub- 
division II.  Vaiidity,  6.  Notice  and  Aooept- 
ance, 

b.  Between  Assignee  and  Creditor  of  Assignor, 

There  is  no  question  but  that  an  assignee 
of  the  proceeds  of  a  building  contract  takes 
precedence  over  a  garnishing  creditor,  where 
the  gamishae  has  notice  of  the  assignment. 
American  Trust,  etc.  Bank  v.  O'Barr,  12  Ala. 
App.  546,  67  So.  794;  Hawley  v.  Bristol,  30 
Conn.  26;  Berlin  Iron  Bridge  Co.  v.  Connecti* 
cut  River  Banking  Co.  76  Conn.  477,  57  Atl. 
275;  Gray  v.  Sever,  122  111.  App.  1;  Millett 
V.  Swift,  138  Ky.  408,  128  S.  W.  312;  Peck- 
Hammond  Co.  V.  Williams,  77  Miss.  824,  27 
So.  995;  Code  v.  Carlton,  18  Neb.  328,  25  N. 
W.  353;  Pollard  v.  Pollard,  68  N.  H.  356,  39 
Atl.  329.    And  see  the  Reported  case. 

And  it  seems  to  be  generally  held  that  an 
assignment  of  the  proceeds  of  a  building  con- 
tract being  good  as  betwjsen  the  assignor  and 
assignee  without  notice  to  the  debtor,  is  good 
as  against  a  subsequent  garnishing  creditor. 


sence  of  such  notice,  the  garnishing  creditor 
will  be  postponed  to  the  assignee,  when  the 
garnishment  was  served  subsequently  to  the 
making  of  the  assignment." 

A  valid  assignment  of  the  proceeds  of  a 
building  contract  is  good  as  against  a  con- 
tractor's assignee  in  bankruptcy.  Ex  p.  Mos8, 
14  Q.  B.  D.  (Eng.)  310.  In  the  case  of  In  re 
Cincinnati  Iron  Store  Co.  167  Fed.  486,  93 
C.  C.  A.  122,  it  was  held  that  an  assignment 
by  a  bridge  company  to  a  bank  of  money  to 
become  due  under  its  contract  for  the  con- 
struction of  a  bridge  was  valid  not  only 
between  the  parties  but  also  as  against  the 
company's  trustee  in  bankruptcy  who  repre- 
sented only  general  creditors.  It  was  in- 
sisted that  the  failure  to  notify  the  other 
creditors  of  the  bankrupt  of  the  assignment 
and  the  retention  of  control  and  dominion  of 
the  claims  assigned  rendered  the  assignment 
invalid.  Answering  this  contention  the  court 
said :  "Inasmuch  as  the  trustee  in  bankruptcy 
is  vested  with  no  better  title  than  the  bank- 
rupt had  when  the  trustee's  title  accrued,  the 
validity  of  these  assignments  must,  for  the 
purposes  of  this  inquiry  (and  in  the  absence 
of  fraud),  be  determined  by  their  validity  or 
invalidity  as  against  the  bridge  company. 
It  is  not  open  to  question  that  under  the 
general  law  assignments  such  as  those  in  ques- 
tion, made  in  good  faith,  to  enable  the  debtor 
to  raise  money  for  carrying  on  its  business,  are 
valid  as  against  the  debtor,  notwithstanding 
no  notice  was  given  creditors,  and  in  spite  of 
the  fact  that  the  claims  assigned  remain  in 
tlie  debtor's  possession.  Preston  Nat.  Bank 
V.  George  T.  Smith  Middlings  Purifier  Co. 
[84  Mich.  364]  supra;  Union  Trust  Co.  v. 
Bulkeley,  150  Fed.  510,  80  C.  C.  A.  328.  There 
being  no  fraud,  the  question  pf  invalidity,  as 
resting  upon  a  lack  of  notice  and  of  retention 
of  dominion  by  the  assignor,  is  disposed  of 
by  the  foregoing  considerations." 

Where,  however,  at  the  time  the  assignment 

is  made  it  is  known  to  the  assignee  that  the 

contractor  is  insolvent,  the  assignment  will 

though  no  notice  is  given  the  garnishee  until    ^be  void  as  against  the  creditors  of  the  con 


the  institution  of  the  garnishment  proceed- 
ings. American  Trust,  etc.  Bank  v.  O'Barr,  12 
Ala.  App.  546,  67  So.  794;  Millett  v.  Swift, 
138  Ky.  408,  128  S.  W.  312;  Lutter  v.  Grosse, 
82  S.  W.  278,  26  Ky.  L.  Rep.  585.  In 
Walton  ▼.  Horkan,  112  Ga.  814,  33  S.  E.  105, 
81  Am.  St.  Rep.  77,  it  was  held  that  a  gar- 
nishing creditor  was  postponc'd  to  an  assignee 
of  the  proceeds  of  a  building  contract  if  the 
assignment  was  made  before  the  service  of  the 
garnishee  process  on  the  debtor,  and  this  was 
true  even  though  the  debtor  had  no  notice  of 
the  assignment.  The  court  said :  "It  is  not, 
as  between  assignor  and  assignee,  essential  to 
the  validity  of  the  assignment  that  notice 
thereof  should  be  given  to  the  person  from 
whom  th^  d  bt  is  owing;  and  even  in  the  ab- 


tractor.  Cope  v.  C.  B.  Walton  Co.  77  N.  J. 
Eq.  512,  76  Atl.  1044,  wherein  the  rule  was 
stated  as  follows:  ''An  assignment,  although 
for  a  valid  and  presently  moving  considera- 
tion, if  made  by  an  insolvent  corporation,  so 
known  to  be  by  the  assignee,  or  by  a  corpora- 
tion contemplating  insolvency,  with  such  con- 
templation known  to  the  assignee,  will  be  void 
as  against  creditors." 

But  in  James  v.  Newton,  142  Mass.  378, 
8  N.  E.  122,  56  Am.  Rep.  692,  wherein  it  ap- 
peared that  at  the  time  of  making  an  assign- 
ment by  a  contractor  of  a  part  of  the  money 
due  under  his  contract,  it  was  known  by  the 
assignee  that  the  contractor  was  insolvent 
and  was  then  attempting  to  arrange  a  com- 
position with  his  creditors  for  the  payment 
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of  which  the  money  loaned  was  to  be  partly 
used,  it  was  held  that  as  between  the  assignee 
4nd  the  subsequently  elected  assignee  of  the 
creditors,  the  composition  having  fallen 
through,  the  assignee  loaning  the  money  was 
entitled  to  the  prior  claim  to  the  fund  held 
by  the  owner  to  the  extent  of  the  sum  ad- 
vanced. 


percentage  retained  from  the  payments  to  the 
contractor  were  legally  in  the  assignee  and 
that  he  might  maintain  an  action  against  the 
sureties  for  the  recovery  of  such  percentage 
where  it  had  been  paid  to  them. 


c.  Between-  Assignee  <md  Sv/rety  of  Contractor, 

It  is  generally  held  that  where  the  contrac- 
tor defaults  for  any  reason,  and  the  sureties 
on  his  bond  complete  the  work,  their  right 
to  the  balance  of  the  contract  price  to  the 
t^xtent  of  their  expenditures  is  superior  to 
that  of  an  assignee  of  the  contractor  before 
his  default.  Fulton  Nat.  Bank  v.  Fulton 
County,  144  Ga.  691,  87  S.  E.  1023;  Aberdeen 
V.  Equitable  Surety  Co.  92  Wash.  440,  159 
Pac.  683. 

In  Drew  v.  Josolyne,  18  Q.  B.  D.  (Eng.) 
•590,  it  was  held  that  an  assignee  of  the  per- 
centage of  the  contract  price  withheld  until 
the  completion  of  the  contract  had  a  prior 
claim  to  such  money  over  a  trustee  of  the 
contractor  who  had  completed  the  work  after 
the   insolvency   of   the  contractor. 

In  Henningsen  v.  U.  S.  Fidelity,  etc^  Co.  143 
Fed.  810,  74  C.  C.  A.  484,  affirmed  in  208  U.  S. 
404,  28  S.  Ct.  389,  62  U.  S.  (L.  ed.)  547,  it  was 
held  that  a  surety  on  the  bond  of  a  building 
contractor  should  be  subrogated  to  the  rights 
of  materialmen  whom  it  had  paid  and  that 
his  claim  was  superior  to  that  of  a  bank 
which  had  loaned  money  to  the  contractor, 
taking  an  assignment  of  his  claim  against  the 
government  as  security,  such  an  assignment 
being  void  as  against  the  United  States  and 
materialmen.  To  the  same  effect  see  Harda- 
wav  V.  National  Surety  Co.  350  Fed.  465,  80 
C.  C.  A.  283,  affirmed  in  211  U.  8.  552,  29 
S.  Ct.  202,  53  U.  S.   (L.  ed.)   321. 

In  Helms  v.  Delaware  County  Trust,  etc. 
Co.  35  Pa.  Super.  Ct.  542,  it  was  held  that 
persons  who  had  agreed  to  indemnify  a  trust 
company  acting  as  surety  on  a  city  contrac- 
tor's bond,  and  which  had  taken  an  assign-* 
ment  from  the  contractor  of  all  the  proceeds 
of  the  contract,  were  entitled  to  share  in  all 
moneys  collected  by  the  surety  company,  it 
appearing  that  such  was  the  oral  understand- 
ing of  the  contractor,  the  surety  company, 
and  the  indemnitors  at  the  time  the  assign- 
ment was  made. 

But  in  Fidelity  Nat.  Bank  v.  Henley,  24 
Wash.  1,  63  Pac.  1119,  wherein  it  appeared 
that  by  the  terms  of  an  assignment  all 
moneys  due  and  to  become  due,  including  the 
percentage  retained  by  the  owner  until  the 
satisfactory  completion  of  the  contract,  were 
transferred,  it  was  held  that  as  between  the 
sureties  on  the  contractor's  bond  who  com- 
pleted the  work  after  the  default  of  the  con- 
tractor  and   the   assignee,   the   right   to   the 
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Bulldias   CoBtraots   — -   Assignment    of 
Prooeeds  «  What  Constitittes. 

The  provision,  in  a  city's  contract  for  pav- 
ing work,  that  the  city  may  retain  from  pay- 
ments due  the  contractor  sufficient  to  satisfy 
claims  filed  for  labor  and  material  for  the 
work,  does  not  give  a  subcontractor  a  lien 
on  the  money  retisiined  by  the  city,  and  does 
not  operate  as  an  equitable  assignment  of  the 
fund. 

[See  note  at  end  of  this  case.] 

AMignmeat  for  Benefit  of  Creditors  ^ 
Rights  of  Assigaee  —  Prior  Equities. 

Assignees  for  the  benefit  of  the  creditors  of 
a  contractor  with  a  city  for  paving  work  are 
not  bona  fide  purchasers  for  value,  but  stand 
in  the  place  of  the  assignor,  and  take  the 
property  subject  to  all  equities  against  it. 

Bui^dins   Contracts   —   Assignment    of 
Prooeeds  — *  What  Constitutes. 

Where  a  city,  which  has  contracted  for  pav- 
ing work,  retains,  lender  the  contract,  from 
an  amount  paid  the  contractor,  a  fund  to  sat- 
isfy the  claim  of  a  subcontractor,  which  is  one 
of  the  items  or  payments  shown  on  the  vouch- 
er and  warrant  ch^  by  which  final  settle- 
ment with  and  payment  to  the  contractor  are 
made,  and  the  indorsement  cf  the  warrant 
check  by  the  contractor  is  declared  to  consti- 
tute "a  release  for  the  items  and  amounts 
stated  in  the  body  of  the  warrant,"  the  effect 
of  the  indorsement  of  the  warrant  is  that  of 
an  equitable  assignment  to  the  subcontractor 
of  the  fund  retained,  and  the  asBigne«v%  for  the 
benefit  of  the  creditors  of  the  contractor  can- 
not claim  the  fund  against  the  subcontractor 
in  the  absence  of  evidence  that  tlie  claim 
has  been  fully  discharged. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court  N*o.  2  of  Balti- 
more city:      Bond,  Judge. 

Proceeding  by  Charles  Kellas  ct  al.,  plain- 
tiffs, against  Slack  and  Slack  Company,  de- 
fendant. Judgment  for  defendant.  Plaintiffs 
appeal.  The  facts  are  stated  in  the  opinion. 
Reversed. 
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129  Md.  5S5. 
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Laurie  H,  Rigga  for  appellants. 
O'Mara  d  Angelmier  and  William  F,  Pod- 
lich  for  appellee. 

[536]  BUBKE,  J. — The  controlling  facts  in 
this  record  are  few  and  undisputed.  They  are 
here  stated.  The  Slack  &  Slack  Company, 
hereinafter  referred  to  as  the  contractor,  en- 
tered into  a  contract  with  the  Mayor  and  City 
Council  of  Baltimore  for  the  paving  of  Germ- 
an street  between  Eutaw  and  South .  streets. 
Section  51A  of  the  contract,  which  was  known 
as  contract  No.  113,  is  here  inserted : 

*The  Contractor  shall  furnish  the  Commis- 
sion with  satisfactory  evidence  that  all  per- 
sons who  have  done  work  or  furnished 
materials  under  the  contract,  and  who  have 
given  written  notices  to  the  Commission  be- 
fore or  within  ten  (10)  days  after  the  final 
completion  and  acceptance  of  the  whole  work 
under  the  contract,  that  any  balance  for  such 
work  or  materials  is  due  and  unpaid  have 
been  fully  paid  or  satisfactorily  secured,  and 
in  case  such  evidence  is  not  furnished  as 
aforesaid,  Buch  amount  as  may  be  necessary 
to  meet  the  claims  of  the  persons  aforesaid 
may  be  retained  from  any  moneys  due  the 
Contractor  under  the  contract  until ^  the  lia- 
bilities aforesaid  shall  be  fully  discharged 
or  such  notices  withdrawn.  The  Citv  or  the 
Commission  may  also,  with  the  written  con- 
sent of  the  [537]  Contractor,  use  any  money 
retained,  due  or  to  become  due  under  the 
contract,  for  the  purpose  of  paying  for  both 
labor  and  material  for  the  work,  for  which 
claims  have  been  filed  in  the  office  of  the 
Commission.*' 

The  contractor  completed  tlie  work  accord - 
inw  to  the  requirements  of  the  contract,  the 
work  was  accepted  by  the  City,  and  final 
settlement  and  payment  were  made  by  the 
City  for  the  work  according  to  the  terms  of 
a  Toucher  and  voucher  check  No.  9087J  to 
which  reference  will  presently  be  made.  The 
contractor  sub-let  a  portion  of  the  work  to 
Kellas  &  Company,  hereinafter  referred  to  as 
the  sub-contractor,  the  appellants  on  this 
I'ecord.  The  sub-contractor  completed  its  part 
of  the  work  to  the  satisfaction  of  the  Ciiy. 
The  total  amount  due  the  sub-contractor  was 
$7,928.80.  During  the  progress  of  the  work 
they  were  paid  $6,460, — ^leaving  a  balance  of 
^1,460  due  for  which  amount  the  sub-con- 
tractor recovered  a  judgment  against  the 
contractor.  In  accordance  with  the  terms  of 
the  provisions  of  the  contract  quoted  above, 
the  sub-contractor  gave  written  notice  to  the 
Paving  Commission  of  the  balance  due.  This 
notice  was  not  withdrawn,  and  the  balance 
due  has  not  been  paid  or  secured,  and  no 
evidence  to  that  effect  was  given  to  the  Pav- 
ing Commission,  and  the  City  retained  the 
amount  in  the  final  settlement  with  the 
contractor  as  it  was  authorized  to  do  under 
the  contract. 

Ann.  Cas.  1918D.- 


The  basis  for  the  final  payment  to  the  con- 
tractor by  the  City  was  a  voucher  made  up 
by  the  Paving  Commission  and  furnished  to 
the  City  Comptroller.  This  voucher  sliowed 
that  there  was  due  the  contractor  the  sum  of 
$6,595.11,  and  that  from  this  sum  was  deduct- 
ed and  retained  the  sum  of  $8,420.44,  leaving 
a  balance  of  $3,174.67  to  be  paid  on  final 
estimate.  A  list  of  bills,  which  included  that 
of  the  sub-contractor,  filed  against  the  con- 
tractor under  Clause  51 A  of  the  contract,  was 
shown  upon  the  voucher.  The  City  Comp- 
troller issued  to  the  contractor  a  warrant 
check  in  final  payment  on  contract  No.  113 
in  accordance  with  the  voucher  [538]  men- 
tioned. This  check,  also  showed  that  the 
City  had  retained  on  the  final  settlement  the 
identical  bills  shown  bv  the  voucher.  On  the 
back  of  the  warrant  check,  over  the  signature 
of  the  contractor,  appears  the  following  en- 
dorsement : 

"The  endorsement  of  this  warrant  check  bv 
the  payee  constitutes  a  receipt  and  release  for 
the  items  and  account  stated  in  the  body  of 
the  warrant,  and  it  is  so  understood  and 
agreed." 

The  contractor  accepted  the  check,  endorsed 
the  same  and  received  the  money  under  the 
check,  and  the  City  has  now  in  its  possession 
the  sum  of  money,  including  the  sum  due  the 
sub-contractor,  which  was  retained  for  the 
bills  filed  against  the  contractor  in  accordance 
with  Clause  51-A. 

Chi  November  13,  1915,  the  contractor  made 
a  deed  of  trust  for  the  benefit  of  its  creditors 
to  Albert  J.  Boyle,  Samuel  A.  Vervalen  and 
James  J.  Kelley.  Upon  a  petition  filed  by  the 
trustees,  the  Circuit  Court  No.  2  of  Baltimore 
City  assumed  jurisdiction  of  the  administra- 
tion of  the  trust.  The  sub-contractor  filed  a 
petition  in  the  proceedings,  in  which  the 
trust  was  being  administered,  in  which,  after 
reciting  substantially  the  facts  which  we  have 
stated,  it  prayed  for  the  passage  of  an  order 
"authorizing  and  directing  Albert  J.  Boyle, 
Samuel  A.  Vervalen  and  James  J.  Kelley, 
trustees  for  the  said  Slack  and  Slack  Com- 
pany, to  give  their  written  consent  to  the 
City  of  Baltimore  and  the  Paving  Commission 
to  use  the  sum  of  $1,468.80,  the  amount  re- 
tained by  them  under  Contract  No.  113,  for 
the  purpose  of  paying  your  petitioners  for 
the  work  for  which  they  filed  their  claim  in 
the  ofiicc  of  said  commission,"  and  for  other 
and  further  relief.  An  answer  was  filed  by 
the  trustees  and  testimony  was  taken  by  the 
respective  parties.  The  lower  Court  by  its 
order  dated  May  9,  1016,  dismissed  the  peti- 
tion— holding  that  the  petitioners  were  not 
entitled  to  any  priority  of  payment  for  any 
portion  of  their  claim  against  the  contractor. 
[539]  The  appeal  before  us  was  taken  by  the 
petitioners  from  that  order. 

From  the  above  statement  of  facts  it  ap- 
pears that  the  question  presented  is  one  be- 
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tween  the  general  creditors  of  the  centractor 
— represented  by  the  trustees — and  the  sub- 
contractor, whose  work  and  labor  created  the 
fund  which  is  the  subject  of  this  controversy. 
The  City  is  not  a  party  to  the  proceeding,  and 
no  relief  is  asked  against  it.  It  is  generally 
held  that  a  provision  in  a  contract  siuiilar 
to  the  one  under  consideration  does  not  give 
the  sub-contractor  a  lien  upon  the  money  re- 
tained by  the  municipality,  nor  does  it  operate 
as  an  equitable  assignment  of  the  fund.  It 
was  held  in  Grassmann  v.  Bonn,  30  N.  J.  Eq. 
490,  that  such  a  provision  was  probably  in- 
tended for  the  indemnity  of  the  public  author- 
ities against  suits  or  claims  for  wages  or 
the  prices  of  materials^  which,  though  un-. 
maintainable,  might  nevertheless  be  brought 
against  them ;  that  it  would  not  create  a  lien 
in  favor  of  laborers  and  material  men,  but 
was  intended  as  a  means  of  coercion  to  compel 
the  contractors  to  pay  their  debts  contracted 
in  connection  with  and  for  the  work;  that 
the  public  authorities  were  charged  with  no 
duty  towards  these  classes  of  persons,  and 
whether  they  would  retain  the  fund  or  not 
was  entirely  at  their  option ;  and  finally  that 
the  provision  was  not  an  equitable  assignment 
on  the  part  of  the  contractor  of  so  much 
of  the  fund  as  might  be  necessary  to  pay  such 
debts.  U.  S.  Fidelity,  etc.  Co.  v.  Newark,  81 
Atl.  758,  79  N.  J.  Eq.  584,  37  L.R.A.(N.S.) 
575;  Shannon  v.  Hoboken,  37  N.  J.  Eq.  123; 
Essex  Freeholders  v.  Lindsley,  41  N.  J.  Eq. 
189,  3  Atl.  301.  The  same  principle  was 
announced  in  the  case  of  Lombard  Gov.  Co. 
v.  Baltimore,  121  Md.  303,  Ann.  Cas.  1915B 
865,  88  Atl.  140,  48  L.R.A.(N.S.)  678,  and 
in  which  we  held,  upon  grounds  of  public 
policy,  that  no  suit  at  law  or  in  equity  could 
be  maintained  by  a  sub-contractor  against  the 
City  in  respect  to  money  retained  by  it  under 
a  provision  in  a  contract  similar  to  the  one 
before  us. 

[540]  The  assignees  for  the  benefit  of  the 
creditors  of  the  contractor  are  not  bona  fide 
purchasers  for  value.  -  They  stand  in  the  place 
of  the  assignor  and  take  the  property  subject 
to  all  equities  against  the  assignor.  They 
can  assert  no  claim  to  the  fund  which  their 
assignor  might  not  assert.  While  it  is 
settled,  both  in  this  Court  and  elsewhere,  that 
the  appellants  have  no  lien  by  virtue  of  the 
(provision  of  the  contract  upon  the  fund  re- 
tained, and  that  the  contract  itself  does  not 
operate  as  an  equitable  assignment  of  the 
fund  to  them,  it  does  not  follow  that  the 
appellants  were  not  entitled  to  the  relief 
prayed.  The  fund  has  been  retained  by  the 
City,  under  Clause  51 A  to  meet  the  claim  of 
the  appellants,  and  the  City  was  holding  it 
until  their  claim  was  fully  discharged,  or  the 
notice  given  had  been  withdrawn.  Their 
claim  was  one  of  the  items  or  amounts  shown 
upon   the   voucher  and   warrant  check   upon 


and  by  which  the  final  settlement  and  pay- 
ment were  made,  and  the  endorsement  of  the 
warrant  check  was  declared  to  constitute  "a 
release  for  the  items  and  amounts  stated  in 
the  body  of  a  warrant."  The  appellant's 
claim  was  one  of  these  items,  and  we  can 
not  see  how  the  effect  of  that  endorsement  can 
be  modified  or  changed  by  parol  evidence,  or 
how  the  assignees  or  trustees  for  the  benefit 
of  the  creditors  can  assert  a  claim  to  the 
fund  against  the  act  of  their  assignor,  and 
in  the  absence  of  evidence  that  the  claim  has 
been  fully  discharged.  It  is  said  in  2  R.  C. 
L.,  sec.  21,  p.  614,  that  since  equity  diaregards 
mere  form,  no  particular  words  or  particular 
form  of  instrument  is  necessary  to  effect  an 
equitable  assignment.  .  .  .  "It  has  been 
said  that  any  order,  writing,  or  act  which 
plainly  makes  an  appropriation  of  a  fund 
or  debt  may  amount  to  an  equitable  assign- 
ment; and  that  the  true  test  of  an  equitable 
assignment  is  whether  the  debtor  would  be 
justified  in  paying'  the  debt  to  the  person 
claiming  to  be  assignee.  Thus  it  has  been 
held  that  there  is  a  valid  assignment  in  eq- 
uity whenever  the  person  to  whom  an  obliga- 
tion is  due  authorizes  its  payment  to  another* 
either  for  his  own  use  or  for  that  of  some 
other  [^1]  person,  or  authorizes  anyone  to 
receive  or  hold  the  moneys  and  to  apply  them 
to  any  specific  purpose  other  than  for  the 
use  and  benefit  of  the  assignor.  An  assign- 
ment may  be  by  parol,  or  in  writing,  either 
under  or  without  a  seal,  or  partly  in  writing 
and  partly  oral.  Thus  an  oral  assignment 
of  a  book  account  or  of  a  debt  is  valid.  If 
the  equitable  assignment  of  a  debt  is  in  writ- 
ing, and  intent  and  -contract  of  parties  are 
not  fully  expressed,  it  has  been  held  that 
parol  evidence  is  admissible  as  in  similar 
cases  in  reference  to  written  instruments." 

In  Sanquinnett  v.  Webster,  153  Mo.  370, 
54  S.  W.  663,  the  Court  said;  *'Any  language 
or  act  which  make  an  appropriation  of  the 
fund,  amounts  to  an  equitable  assignment  of 
that  fund."  It  appears  to  us  that  in  accord- 
ance with  these  principles  and  the  terms  of 
the  provision  of  the  contract  before  us  a  fair 
and  reasonable  construction  of  the  terms  of 
settlement  made  by  the  contractor  with  City 
requires  us  to  hold  that  there  was  an  appro- 
priation of  the  fund  to  the  payment  of  the 
appellant's  claim.  It  results  from  this  hold- 
ing that  the  order  appealed  from  must  be 
reversed,  and  the  cause  remanded  to  the  end 
that  an  order  may  be  passed  as  prayed  for  in 
the  petition. 

Order  reversed,  with  costs,  and  cause  re- 
manded. 


NOTE. 

Tlie  reported  case,  tliough  recognizing  the 
rule  that  a  provision  in  a  building  contraet 
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permitting  the  ovincr  to  withhold  payments 
thereunder  until  he  is  satisfied  that  the 
claims  for  labor  and  material  have  been 
paid  doed  not  constitute  an  equitable  as-sign^ 
ment  of  so  much  of  the  proceeds  of  the 
contract,  holds  that  where  on  making  the 
final  payment  under  the  contract  an  indorse- 
ment is  made  on  the  check  stating  that  it 
constitutes  a  receipt  and  release  for  the  items 
due  for  labor  and  material  as  shown  by  the 
voucher  on  which  the  check  is  based,  it 
amounts  to  an  equitable  assignment  of  the 
fund  retained  by  the  city.  For  a  complete 
collection  of  the  eases  involving  this  question, 
see  the  note  to  Hall  v.  Kansas  City  Terra 
Cotta  Co.  reported  ante,  this  volume,  at 
page  606. 


POBTUGUSSE-AMERICAN  BANK  OF 
SAK  FKANCISOO 

v. 
WELLES  ET  AL. 

United  States  Supreme  Court — November  13, 

1916. 

242  V.  8.  7;  37  S.  Ct,  3. 


Boildiiis    Contraotfl   —   Assismnent    of 
Prooeeds  —  Validity. 

An  assignment .  of  a  progress  payment  for 
work  done  under  a  contract  for  a  public  im- 
provement is  valid — the  municipality  not  ob- 
jecting— ^as  against  any  rights  of  a  subcoii- 
tractor  who -thereafter  served  notice  on  the 
municipality  to  withhold  payment,  as  per- 
mitted by  Cal.  Code,  Civ.  Proc.  §  1184.  al- 
though such  assignment  did  not  receive  the 
consent  of  the  board  of  public  works,  and 
the  contract  expressly  provides  that  without 
such  consent  the  contractor  shall  not  "either 
legally  or  equitably  asnign  any  of  the  moneys 
pavable  under  the  contract  or  his  claim 
thereto." 

[See  note  at  end  of  this  case.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals,  Ninth  Circuit,  to  review 
decree  which  reversed  decree  of  Di.ntrict  Court 
for  Northern  District  of  California,  approving 
report  of  referee  adverse  to  claim  of  sub- 
contractor on  public  work  of  lien  on  progress 
payment  due  to  principal  contractor.  The 
facts  are  stated  in  the  opinion.  Reversed. 

William  R.  Barr,  George  A.  Knight, 
Charles  J,  Ueggerty,  James  B,  Feehan  and 
Joseph  W.  Bereita  for  appellant. 

Harold  Remington^  F.  H.  Daniy  R.  T.  Dev- 
lin,  W.   H.   Devlin,   A,   F.   Morrison,   P.   F, 


Duwne,  W.  I.  Brohcck,  Milton  J.  Qreen  and 
George  J,  Hatfield  for  appellees. 

[9]  Holmes,  J. — This  is  a  suit  brought  by 
the  appellee  Welles  to  establish  a  Hen  upon 
a  debt  of  $6,830.85  due  under  a  construction 
[10]  contract  from  the  City  of  San  Francisco, 
represented  by  the  appellee  Boyle,  to  tlie 
bankrupt.  Metropolis  Constructi<m  Company. 
The  District  Court  approved  the  report  of 
the  referee  against  tlie  claim  and  in  favor  of 
the  appellant,  but  this  decree  was  reversed 
by  the  Circuit  Court  of  Appeals.  211  Fed. 
561.  215  Fed.  81.  128  C.  C.  A.  161.  131 
C.  C.  A.  389.  The  subject-matter  is  the  fourth 
progress  payment,  which  on  December  5,  1910, 
had  been  authorized  by  the  Board  of  Public 
Works  of  the  city.  On  that  da^  the  Con- 
struction Company  applied  to  the  appellant 
bank  for  a  loan  of  $30,000  secured  by  an 
order  on  the  auditor  of  the  city  authorizing 
the  bank  to  draw  from  the  city  for  the  above 
and  other  amounts  not  in  controversy  here. 
The  bank  declined  until  the  order  should  be 
accepted  by  the  auditor  whereupon  on  the 
next  day  the  order  was  presented  to  the 
auditor's  office  and  stamped  as  received  on 
December  6.  The  order  was  intended  and 
taken  as  an  assignment  and  after  it  had  beeit' 
stamped  was  accepted  by  the  bank  as  security 
and  the*  money  was  advanced.  Tlie  next  day 
$5,000  more  was  advanced  on  the  same  secur- 
ity, notes  being  given  for  each  sum.  The 
appellee  Welles  was  a  subcontractor,  and  on 
December  12  and  16  served  notice  on  the  city 
to  withhold  payment,  as  permitted  by  §  1184 
of  the  Code  of  Civil  Procedure  of  the  State  of 
California.  It  is  admitted  by  Welles  that  if 
the  assignment  was  valid  his  rights  are  sub- 
ordinate to  it,  Newport  Wharf,  etc.  Co.  v.  . 
Drew,  125  Cal.  685,  68  Pac.  187,  and  the 
only  question  argued  on  his  behalf  is  whether 
the  terms  of  the  contract  between  the  bank- 
rupt and  the  city  made  the  assignment  void. 

The  contract  provided  that  the  contractor 
should  keep  the  work  under  hie  personal  con- 
trol and  should  not  assign  or  sublet  the  whole 
or  any  part  thereof  without  the  consent  of 
the  Board  of  Public  Works:  It  further  de- 
clared that  no  subcontract  shoiild  relieve  the 
contractor  of  any  [11]  of  his  obligations  and 
that  he  should  not  "either  legally  or  equi- 
tably, assign  any  of  the  moneys  payable  under 
this  contract  or  hi»  claim  thereto  unless  with 
the  like  consent.'*  The  city  has  made  no 
objection  to  the  assignment  to  the  bank  and 
the  ihonev  now  awaits  the  decision  of  this 
court  as  between  the  claimant  of  the  lien  and 
the  prior  assignee. 

There  is  a  logical  difficulty  in  putting 
another  man  into  the  relation  of  the  covenan- 
tee to  the  covenantor,  because  the  facts  that 
give  rise  to  the  obligation  are  true  only  of 
the  covenantee — a  difficulty  that  has  been  met 
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by  the  fiction  of  identity  of  person  and  in 
other  ways  not  material  here.  Of  course  a 
covenantor  is  not  to  be  held  bevond  his  under- 
taking  and  he  may  make  that  as  narrow  as 
he  likes.  Arkansas  Valley  Smelting  Co.  v. 
Belden  Min.  Co.  127  U.  S.  379,  8  S.  Ct.  308, 
32  U.  S.  (L.  ed.)  246.  But  when  he  has 
incurred  a  debt,  which  is  property  in  the 
hands  of  the  creditor,  it  is  a  different  thing  to 
say  that  as  between  the  creditor  and  a  third 
person  the  debtor  can  restrain  his  alienation 
of  that,  although  he  could  not  forbid  the  sale 
or  pledge  of  other  chattels.  When  a  man 
sells  a  horse,  what  he  does,  from  the  point 
of  view  of  the  law,  is  to  transfer  a  right,  and 
a  right  being  regarded  by  the  law  as  a  thing, 
even  though  a  res  incorporalis,  it  is  not  illog- 
ical to  apply  the  same  rule  to  a  debt  that 
would  be  applied  to  a  horse.  It  is  not  il- 
logical to  say  that  the  debt  is  as  liable  to 
sale  as  it  is  to  the  acquisition  of  a  lien.  To 
be  sure  the  lien  is  allowed  by  a  statute  sub- 
j,ect  to  which  the  contract  was  made,  but  the 
contract  was  made  subject  also  to  the  common 
law,  and  if  the  common  law  applies  the 
principle  recognized  by  the  statute  of  Califor- 
nia that  a  debt  is  to  be  regarded  as  a  thing 
and  therefore  subjects  it  to  the  ordinary  rules 
in  determining  the  relative  rights  of  an  as- 
signee and  the  claimant  of  a  lien,  it  does 
nothing  of  which  the  debtor  can  complain. 
See  further,  Cal.  Civil  Code,  §§  954,  711.  The 
debtor  does  not  complain,  but  stands  [12]  in- 
different, willing  that  the  common  law  should 
take  its  cour.se. 

The  Circuit  Court  of  Appeals  relied  largely 
upon  Burck  v.  Taylor,  152  U.  S.  634, 14  S.  Ct. 
696,  38'  a..  S.  ( L.  ed. )  578,  some  expressions 
in  ivhidh,  nt' least,  seem  to  warrant  the  con- 
.elusion  reached.  But  that  case  as  understood 
by  the  majority  of  the  court  was  quite  dif- 
ferent from  this.  A  contract  for  the  building 
of  the  Capitol  of  Texas  was  made  not  assign- 
able without  the  consent  of  the  Governor  and 
certain  others.  The  contractor  assigned  an 
undivided  three-fourths  interest  to  Taylor, 
Babcock  k  Co.,  with  the  required  assent  and 
then  three-sixteenths  without  assent  to  three 
others  severally,  one  of  whom  conveyed  one 
thirty-second  to  the  plaintiff.  The  contractor 
made  another  conveyance  of  all  his  rights 
under  the  contract  to  Taylor,  Babcock  &  Co., 
and  Taylor,  Babcock  &  Co.  made  what  pur- 
ported to  be  a  transfer  of  the  entire  contract 
to  Abner  Taylor,  the  defendant.  Both  of 
these  transfers  were  assented  to.  In  the 
latter  Taylor  purported  to  bind  himself  to 
the  State  to  perform  the  original  contract 
and  in  the  assent  to  the  same  the  Governor 
and  other  authorities  stated  that  they  rec- 
ognized Taylor  as  the  contractor,  bound  as 
the  original  contractor  was  bound.  The  court 
held  that  there  was  a  novation,  p.  650,  and 
that  Taylor  acted  without  notice  of  the  plain- 


tiff's claim,  p.  653.  Upon  those  facts  it  would 
bo  hard  to  make  out  any  right  of  the  plaintiff 
to  proceeds  of  the  new  contract  that  Taylor 
bad  performed. 

The  assignability  of  a  debt  incurred  under 
a  contract  like  the  present  sometimes  is  sus- 
tained on  the  ground  that  the  provision 
against  assignment  is  inserted  only  for  the 
benefit  of  the  city.  Whether  that  form  of 
expression  is  accurate  or  merely  is  an  in- 
direct recognition  of  the  principle  that  we 
have  stated,  hardly  is  material  here.  It  is 
enough  to  say  that  we  are  of  opinion  that 
upon  the  facts  stated  the  assignment  was  not 
absolutely  void,  that  therefore  the  bank  got  a 
title  prior  to  that  of  Welles  and  consequently 
[13]  that  the  decree  must  be  reversed.  See 
Hobbs  V.  McLean,  117  U.  S:  567,  6  S.  Ct.  870, 
29  U.  S.  (L.  ed.)  940;  Burnett  v.  Jersey  City, 
31  N.  J.  Eq.  341;  Fortunato  v.  Patten,  147 
N.  Y.  277,  41  X.  E.  572. 

Decree  reversed. 

McKenna,  J.,  dissents  for  the  reasons  stated 
by  the  Circuit  •  Court  of    ^ppeala. 

NOTE. 

The  holding  of  the  reported  case  to  the 
effect  that  a  provision  In  a  building  contract 
prohibiting  the  assignment  of  the  contract, 
or  of  any  moneys  payable  thereunder,  is  pri- 
marily for  the  benefit  of  the  owner  and  does 
not  render  void  an  assignment  of  the  proceeds 
of  the  contract,  and  that  being  primarily  for 
the  benefit  of  tlie  owner  it  may  be  waived,  is 
in  accord  with  the  decision  in  the  great  major- 
ity of  cases  wherein  this  question  has  arisen, 
which  are  collated  in  the  note  to  Hall  v. 
Kansas  City  Terra  Cotta  Co.  reported  ante, 
this  volume,  at  page  605,  in  connection  with 
a  general  discussion  of  the  assignment  of  the 
proceeds  of  a  building  contract. 


nORTHWESTERir  NATIONAL  BANK 
OF  BELLINGHAM 

V. 

GUARDIAN  CASUALTY   AND   GUAR- 
ANTY  COMPANY. 

Washington  Supreme  Court,  Department  One 
—December  12,  1916. 

93  Wash.  635;  161  Pac.  4:73. 


Building:    Contracts   —   Assisanient    of 
Proceeds  «  Priority  of  Assisnee. 

Assignment  to  a  bank  of  all  moneys  to  bs* 
come  due  to  contractors  as  security  for  notes 
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taken  and  filed  with  the  city  comptroller  prior 
to  any  notice  that  labor  and  material  claims 
have  not  been  or  will  not  be  paid,  the  con- 
tract containing  no  provision  for  an  absolute 
reserve  for  labor  and  material  claims,  but 
only  permitting  the  city  to  withhold  payment 
until  satisfied  that  all  such  claims  have  been 
paid,  and  nothing  having  been  held  up  by  the 
city  at  the  time  the  assignments  were  made, 
must  be  treated  as  a  valid  appropriation  to 
the  bank's  notes  of  the  fund  afterward  paid 
into  court  by  the  city,  superior  to  any  right 
of  laborers  or  materialmen,  and  hence  superior 
to  any  right  of  subrogation  in  the  surety,  as 
the  bank  has  a  superior  equity. 
[See  note  at  end  of  this  case.] 

Blsht  to  Tftke  Assigmnent. 

Assignments  of  labor  and  material  claims 
are  not,  because  of  the  agreement  between  the 
contractor  and  bank  to  advance  money  for 
this  purpose,  extinguished,  so  far  as  the  bond 
is  concerned,  upon  their  payment  by  the 
bank;  but  the  bank  had  the  same  right  to 
purchase  and  take  assignment  of  the  claim  as 
anyone  else. 

[See  note  at  end  of  this  case.] 

Wl&at  Constitutes  AssienmeBt. 

Where  a  bank  pays  and  takes  assignments 
of  labor  and  material  claims,  as  the  material- 
man or  laborer's  claim  against  the  contrac- 
tor's bond  is  ancillary  to  and  dependent  upon 
his  right  against  the  contractor,  an  assign- 
ment of  the  right  against  the  contractor  oper- 
ates as  an  equitable  assignment  of  the  right 
against  the  bond. 

[See  note  at  end  of  this  case.] 

Priority  of  Assignee. 

Where  a  bank  pays  and  takes  assignments 
of  the  claims  for  labor  and  material  under 
an  agreement  with  the  contractor,  the  surety 
cannot  claim  that  because  it  was  not  surety 
for  claims  for  money  advanced  by  the  bank 
to  the  contractor,  but  only  for  labor  and 
material  claims,  as  between  the  bank  and  the 
surety,  a  fund  paid  into  court  by  the  city 
should  be  first  applied  to  the  assigned  claims 
and  not  the  contractor's  prior  claim. 

[See  note  at  end  of  this  case.] 

Effeet  of  Assigmaeiit  —  Claims  Not  En- 
titled to  Participate  in  Fund. 

The  claims  of  two  subcontractors  and  their 
bookkeeper,  not  being  lienable  claims,  are  not 
assertable  against  either  the  fund  paid  into 
court  by  the  city  or  against  the  contractor's 
bond  to  the  exclusion  of  the  surety's  right  of 
subrogation,  and  the  assignment  of  their 
claims  carry  no  rights  except  rights  of  ac- 
tion against  the  contractors  personally. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Whatcom 
county:    Pemberton,  Judge. 

Action  by  Northwestern  National  Bank  of 
Bellingham,  plaintiff,  against  Guardian  Cas- 
ualty and  Guaranty  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facta  are  stated  in  the  opinion.  Mod- 
ified. 


Reeves  Aylmore,  Jr.,  and  8,  H,  Kelleran  for 
appellant. 

Black  d  Black  for  respondent.  .    . 

[636]  Ellis,  J. — The  facts  of  this  case  are 
in  part  stipulated  and  are  not  disputed.  On 
August  25,  1913,  defendant  city  entered  into 
a  contract  with  defendants  Brooks  &  Olsen 
for  the  construction  of  a  certain  trunk  water 
main,  and  at  the  same  time  took  from  Brooks 
&  Olsen  a  bond  signed  by  them  as  principals 
and  by  defendant  Guardian  Casualty  and 
Guaranty  Company  as  surety,  conditioned  as 
follows : 

"The  conditions  of  this  obligation  are  such. 
That  if  the  said  principal  shall  perform  said 
contract  which  is  hereby  expressly  referred 
to  and  made  a  part  hereof,  according  to  its 
terms,  conditions  and  stipulations,  and  shall 
pay  as  they  become  due,  all  just  claims  for 
all  work  and  labor  so  performed,  and  all  skill, 
or  labor  and  all  laborers,  mechanics,  sub-con- 
tractors and  material  men  and  all  persons 
who  shall  supply  such  person  or  persons  or 
sub-contractors  with  -provisions  and  supplies 
for  the  carrying  on  of  said  work,  all  just 
debts,  dues  and  demands  incurred  in  the 
performance  of  said  contract,  and  shall  com- 
ply with  all  the  requirements  of  the  charter 
and  ordinances  of  the  city  of  Bellingham  and 
the  statutes  of  the  state  of  Washington,  then 
this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  effect." 

The  penalty  in  the  bond  was  $25,125.50. 
The  contractor  entered  upon  the  performance 
of  the  work,  and  soon  after  went  to  plaintiff 
bank  and  arranged  for  loans  of  money  with 
which  to  carry  on  the  work.  The  bank,  as  a 
condition  to  the  making  of  the  loans,  required 
the  contractor  to  execute  to  it  an  assignment 
of  all  warrants  to  be  issued  by  the  city  under 
the  contract,  which  assignment  was  to  be 
collateral  security  for  the  payment  of  the 
loans.  The  contractor  accordingly  did  ex- 
ecute, on  or  about  the  dates  they  bear,  assign* 
ments  as  follows: 


[637]  City  Comptroller,      Sept.  8,  1913. 

Bellingham,  Wash. 
Dear  Sir:  Will  you  kindly  deliver  to  the 
Northwestern  National  Bank,  all  warrants  or 
amounts  due  us  on  account  of  the  new  con- 
crete water  ditch,  which  contract  was  recently 
awarded  to  us.    Yours  truly. 

Brooks  &  Olsen, 
C.  M.  Olsen. 

Mr.  H.  J.  Korthaur,  Sept.  24,  1913. 

City  Comptroller,  Bellingham,  Wash. 
City 
"Dear  Sir :    Please  pay  to  the  order  of  the 
Northwestern  National  Bank  all  the  water 
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fund  warrants  for  construction  of  Trunk 
Water  main  from  Lake  Whatcom  to  Larsons 
Station  under  ordinance  No.  2019. 

Yours  truly, 

Brooks  &  Olsen 
Per  Jirooks  &  Olsen 
by  Wesley  Brooks. 

These  assignments  were  at  once  filed  with 
the  city  comptroller.  Thereafter,  from  time 
to  time  as  the  work  progressed,  plaintiff  ad- 
vanced to  the  contractor  various  sums  upon 
their  eight  per"  cent  demand  notes,  aggregat- 
ing $21,700.  From  time  to  time,  also,  as 
warrants  became  ,due  for  the  work,  they  were 
paid  by  the  city  in  the  sum  received  by  the 
bank,  which  were  applied  on  these  notes  in 
such  amount  that  there  now  remains  due 
upon  the  notes  the  sum  of  $2,300,  with  in- 
terest. All  of  the  moneys  advanced  by  the 
bank  and  evidenced  by  these  notes  was  used 
by  the  contractor  in  the  prosecution  of  work 
under  the  contract.  In  March,  1914,  the 
bank  ceased  to  make  advances  upon  the  notes 
to  the  contractors,  but  from  that  time  on 
cashed  time  checks  and  vouchers  issued  by  the 
contractors  for  labor  and  material  entering 
into  the  work.  Each  of  these  checks  bears  the 
indorsement,  "For  value  received  I  herebv  as- 
sign  to  the  Northwestern  National  Bank  all 
my  right,  title  and  interest  to  the  within 
time  check."  None  of  the  moneys  received 
from  the  city  were  credited  by  the  bank  to 
any  of  these  checks.  The  time  checks  for 
labor,  exclusive  of  three,  total  $o,864.91.  The 
three  time  checks  excluded  were  issued,  one 
to  the  contractor  Olsen  in  the  sum  [638]  of 
$245,  another  to  the  contractor  Brooks  in  the 
Biira  of  $205,  and  the  third  to  Cora  E.  Nyman, 
the  contractors*  bookkeeper  and  stenographer, 
in  the  sum  of  $130— total  $580.  Tlie  checks 
for  material  total  $1,211.96.  The  contract 
proA-ided  that: 

*'The  said  contractor  agrees  to  pay  the 
wages  of  all  persons  and  for  assistance  of 
every  kind  employed  upon  or  about  said  work, 
and  for  all  materials  purchased  therefor,  and 
the  said  city  of  Belli ngham  may  withhold 
any  and  all  payments  under  this  contract  un- 
til satisfied  that  such  wages,  assistance  and 
materials  have  been  fully  paid  for." 

It  did  not  contain  the  usual  provision  for 
the  payment  of  a  certain  percentage  of  the 
estimated  value  of  work  as  it  progressed,  and 
for  a  retention  of  a  certain  percentage  by 
the  city  until  the  work  was  completed  to  meet 
any  unpaid  labor  and  material  claims,  nor 
did  it  contain  any  provision  for  the  holding 
up  of  any  sum  by  the  city,  except  that  above 
quoted.  This  action  was  brought  by  the  bank 
to  recover  the  $2,300  balance  due  upon  the 
notes  and  the  amount  of  the  time  checks 
caslied  by  the  bank.  The  city  answered  that, 
in  addition  to  the  payments  made  to  the 
bank  under  its  assignments,  it  had  paid  la- 


bor and  material  claims,  and  still  had  on 
hand  the  sum  of  $3,383.95,  but  was  unable 
to  determine  to  whom  this  sum  rightfully 
belonged,  and  that  it  therefore  brought  the 
money  into  court  "for  distribution  by  the 
court  according  to  the  various  rights  of  the 
claimants  therefor."  Defendant  guaranty 
company  answered,  alleging  that  it  had  paid 
certain  claims  properly  filed  against  the  bond, 
and  claimed  subrogation  to  the  rights  of  the 
contractors.  Upon  the  trial,  it  was  stipulated 
that  defendant  guaranty  company  was  the 
assignee  of  material  claimants  whose  claims 
aggz'cgate  the  sum  of  $2,323.^6.  The  con- 
tractors defaulted.  The  bank  first  claims 
the  right  to  liave  paid  from  the  funds  in  court 
the  $2,300  and  interest  still  due  upon  the 
notes,  by  reason  of  the  assignments  of  money 
to  become  due  under  the  contract.  It  then 
claims  that  the  balance  of  the  fund  in  court 
should  be  [639]  applied  upon  its  labor  and 
material  claims,  and  finally,  that  it  is  en- 
titled to  judgment  against  the  guaranty  com- 
pany on  its  bond  for  the  remaining  amount. 
The  bank  filed  no  claims  against  the  bond  for 
the  $2,300  advanced  to  the  contractors  upon 
the  notes.  It  did,  however,  file  its  claim  with 
the  city,  within  thirty  days  after  acceptance 
of  the  work,  for  the  labor  and  material  claims 
which  it  had  paid  and  of  which  it  had  taken 
an  assignment.  Upon  these  facta,  the  trial 
court  sustained  the  claims  of  the  bank  in 
full.  Motion  for  a  new  trial  was  made  and 
denied.  Defendant  guaranty  company  ap- 
peals. • 

As  pointed  out  in  the  statement  of  the  case, 
the  bank  is  asseijting  three  classes  of  claim;-*: 
(1)  The  $2,300  and  interest  due  upon  the 
notes  for  which  no  claim  has  been  filed 
against  the  bond.  This  it  claims  solely  from 
the  money  in  court  bv  virtue  of  its  assicrn- 
menta  from  the  contractors.  (2)  The  labor 
and  material  claims  which  the  bank  has  dis- 
counted and  of  which  it  took  assignments, 
other  than  the  Brooks,  Olsen  and  Nvman 
claims.  (3)  The  Brooks,  Olsen  and  Nyman 
claims.    We  shall  notice  these  in  their  order. 

I.  Appellant  contends  that  the  first  item 
of  $2,300  and  interest  cannot  be  paid  from 
the  money  in  court  because  it  is  inferior  to 
all  of  the  labor  and  material  claims,  both 
those  held  by  the  bank  and  those  held  bv 
appellant.  Respondent  bank  contends  that, 
as  to  the  $2,300  advanced  on  the  assignments 
made  to  it  by  the  contractors  and  of  which 
the  city  was  notified,  it  has  a  right  to  the 
fund  held  up  by  the  city  superior  to  any 
right  of  the  surety  company  for  moneys  which 
that  company  was  compelled  to  pay  for  labor 
and  material.  This  claim  is  based  upon  the 
case  of  Dowling  v.  Seattle,  22  Wash.  592,  61 
Pac.  709.  The  contract  and  supplemental 
agreement  in  that  case  contained  a  provision 
the  same  as  that  above  set  out  as  found  in 
the  contract  here  involved,  that  the  city  "may 
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vlthliold  any  and  all  payments  under  tiiis 
contract  until  satisfied  that  such  wages,  as- 
sistance and  materials  have  been  fully  paid 
for."  But  the  contract  in  [640]  that  case 
contained  a  provision  also  to  the  effect  that 
bonds  and  warrants  were  to  be  Issued  on 
about  the  20th  of  each  month  during  the 
progress  of  the  work  for  seventy  per  cent  of 
tbe  contract  price,  upon  estimates  of  the  city 
engineer  covering  the  work  •done  during  the 
preceding  .month,  the  other  thirty  pt»r  cent 
to  be  retained  to  secure  laborers  and  ma- 
terialmen who  shall  have  performed  work 
or  furnished  materials  therefor.  The  bond  in 
the  Dowling  case  was  conditioned  for  the 
faithful  performance  of  the  work  and  for 
the  pa}inent  of  labor  and  material  furnished 
upon  and  for  the  work  in  accordance  with 
the  contract  and  supplemental  agreement. 
Prior  to  his  default  in  the  work,  the  con- 
tractor borrowed  money  from  various  persons, 
representing  to  them  that  he  needed  the  mon- 
ey to  pay  for  labor  and  materials  consumed 
in  the  work.  To  these  persons  he.  gave  as- 
signments or  orders  on  the  city  comptroller 
for  money  then  due  or  to  become  due  on  esti- 
mates for  work  done  under  the  contract. 
These  assignments  and  orders  were  filed  with 
tlie  comptroller.  The  contractor,  after  hav- 
ing earned  $1,805.70  on  the  contract,  aban- 
doned the  work,  leaving  laborers  and  ma- 
terialmen unpaid.  Prior  to  this  he  had 
received  from  the  city  a  bond  of  $500  in  part 
payment  of  work  done  under  the  contract. 
^0  far  as  the  opinion  shows,  this  was  the 
only  bond  or  warrant  issued  prior  to  comple- 
tion of  the  work.  After  the  contractor  de- 
faulted, the  bondsmen  completed  the  improve- 
ment in  accordance  with  the  contract.  On 
the  completion  of  tlie  contract,  bonds  and 
warrants  were  issued  in  the  name  of  the  con- 
tractor for  $3,459.10  in  payment  for  the  work. 
The  imudsmen  brought  action  to  compel  all 
of  these  bonds  and  warrants  to  be  turned 
over  and  paid  to  the  laborers  and  material- 
nien  to  the  exclusion  of  the  contractor's  sev- 
eral assignees.  The  city  deposited  the  bonds 
and  warrants  so  issued  in  court  to  abide  its 
judgment.  The  court  held  that,  because  the 
as'signments  and  orders  were  made  and  ac- 
cepted by  the  city  prior  to  the  contractor's 
default,  they  operated  as  an  equitable  as- 
signment of  so  much  of  the  fund  in  the  citv's 
[641]  hands  as  was  necessary  to  pay  tliem, 
and  that  they  were  not  invalidated  by  the 
subsequent  default  of  the  contractor.  The 
«>urt  said: 

"It  is  true  that  the  city,  by  virtue  of  a 
provision  of  tlie  agreement  which  we  have 
hereinbefore  noted,  might  have  withheld  all 
payments  from  the  contractor  until  it  was 
Batisfied  that  all  just  claims  for  Inbor  and 
niatcrials  had  been  fully  paid;  but  it  does 
not  follow  from  that   fact,  as  contended  by 


the  learned  counsel  for  appellants,  that  it 
was  obliged  to  do  so,  and  that,  having  done 
iotherwise,  it  should  now  be  held  to  be  a 
trustee  of  the  laborers  and  materialmen,  and, 
as  such,  liable  to  them  directlv  for  the 
amount  of  the  fund  assigned  and  of  Vao  bond 
delivered  to  the  contractor.  If  those  appel- 
lants had  had  a  lien  upon  this  fund,  as  they 
had  upon  the  thirty  per  cent  of  the  amount 
of  the  nionthlv  estimates  which  was  with- 
held  by  the  city,  there  would  be  at  least 
some  ground  for  the  claim  that  the  city  is 
their  trustee.  But,  in  the  absence  of  such 
lien,  this  contention  cannot  be  sustained." 

Touching  the  claim  of  the  bondsmen  of  a 
right  of  subrogation  to  the  fund  in  court  as 
against  the  contractor's  assignees,  this  court 
said: 

**The  city,  as  we  have  seen,  claimed  no 
right  in  or  to  the  fund  earned  and  assigned 
by  Forest  [the  contractor] ;  and  therefore, 
BO  far  as  that  fund  is  concerned,  there  is  no 
right  to  which  the  appellants  could  be  sub- 
rogated. Certainly  Forest  could  not  justly 
claim  that  his  assignments  were  invalid,  and 
his  bondsmen,  having  assumed  and  performed 
his  contract,  cannot  claim  anything  which  he 
could  not." 

If  the  last  mentioned  provision  of  the  con- 
tract, permitting  the  city  to  withhold  any 
and  all  payments  until  satisfied  that  wages, 
assistance  and  materials  had  been  fully  paid 
for,  had  no  force  as  to  assignments  made 
w^ithout  notice  of  the  contractor's  intention 
to  default  and  accepted  by  the  city  without 
such  noti^,  as  held  in  the  Dowling  case,  we 
can  see  no  reason  why  the  same  provision 
should  be  held  to  have  any  force  as  against 
the  assignments  in  this  case,  which  were 
made  by  the  contractors  and  accepted  by  the 
city   under  exactly  the   same  circumstances. 

[642]  But  appellant  here  contends  that  the 
Dowling  case  w^as  cither  overruled  or  modi- 
fied in  this  particular  by  our  decision  in  the 
case  of  First  Xat.  Bank  v.  Seattle,  71  Wash. 
122,  127  Pac.  837.  In  that  case,  it  does  not 
appear  just  Avhen  the  assignment  was  made 
by  the  contractor,  Steenstrup,  to  the  bank, 
but  in  the  opinion  it  was  intimated  that  it 
was  not  made  until  after  the  city  had  notice 
of  the  contractor's  default.  The  monev  in 
controversy  there,  it  was  admitted,  was  a 
balance  in  the  city's  hands  of  the  contractor's 
seventy  per  cent  fund  provided  for  in  the 
contract.  The  entire  thirty  per  cent  author- 
ized to  be  held  up  by  the  city  had  been  paid 
out  bv  the  citv  to  laborers  and  materialmen 
and  was  not  involved.  The  bank  clairnod 
that  its  right  to  this  balance  of  the  seventy 
per  cent  under  its  assignment  was  free  from 
all  claims  of  laborers  and  materialmen.  The 
contract  contained  both  of  the  provisions 
found  in  the  Dowling  case,  namely,  (1)  that 
seventy  per  cent  on  estimates  should  be  paid 
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to  the  contractor  as  the  work  progressed  and 
thirty  per  cent  should  be  held  as  security  for 
laborers  and  materialmen;  and  (2)  that  th^ 
city  might  withhold  all  payments  until  sat- 
isfied that  all  claims  for  laborers,  materials 
and  assistance  had  been  paid  in  full.  The 
assignment  to  the  bank,  however,  contained 
an  express  stipulation  that  it  should  not  be 
valid  against  any  claims  for  labor,  materials, 
provisions  and  goods  supplied  and  furnished 
ill  the  prosecution  of  the  work.  There  was 
no  such  stipulation  in  any  of  the  orders  or 
assignments  in  the  Dowling  case,  nor  in  the 
assignments  in  the  case  now  before  us.  On 
these  facts  we  held,  in  First  Nat.  Bank  v. 
Seattle,  supra,  that  the  assignment  to  the 
bank  was  subject  to  the  claims  for  labor  and 
materials  as  to  this  seventy  per  cent  fund. 
We  did  not  overrule  or  modify  the  Dowling 
decision,  but  distinguished  it  in  that  the 
stipulation  in  the  assignment  that  it  was  not 
valid  as  against  labor  and  material  claims, 
which  was  not  found  in  the  Dowling  assign- 
ments, made  the  assignments  subject  to  such 
claims.  This  distinction  is  obviously  sound 
and  sufficient. 

[643]  The  other  distinctions  attempted  in 
the  First  Nat.  Bank  case  we  are  now  sat- 
isfied are  not  sound.  It  is  trUe  that  we  said 
that  the  payments  in  the  Dowling  case  Avere 
made  when  due  under  the  contract  and  with- 
out notice  of.  adverse  claims.  This  is  not 
strictly  accurate,  for  in  the  Dowling  case  the 
actual  payments  were  not  made  until  after 
the  work  had  been  completed  by  the  bonds- 
men and  all  funds  brought  into  9ourt,  and 
then  only  on  an  order  of  the  court.  When 
we  said  in  the  case  of  the  First  Nat.  Bank 
V.  Seattle  that,  in  the  Dowling  case,  the  sev- 
enty per  cent  had  been  paid  when  due  and 
*vithout  notice,  we  were  evidently  speaking 
loosely  of  the  assignments  without  notice  as 
equivalent  to  payment,  which,  under  the  hold- 
ing in  the  Dowling  case,  they  were  as  between 
the  contractor  and  the  assignee.  Hence  they 
bound  the  bondsmen.  A  re-examination  of 
the  record  in  the  case  of  First  Nat.  Bank  v. 
Seattle,  shows  that  the  contract  there  in- 
volved was  let  in  June,  1909.  The  assign- 
ment was  made  to  the  bank  by  Steenstrup, 
the  contractor,  on  January  4,  1910,  and  no- 
tice of  the  assignment  was  filed  by  the 
bank  with  the  city  comptroller  on  January 
6,  1910.  The  record  and  the  briefs  show 
that  this  must  have  been  before  any  no- 
tice of  failure  on  the  contractor's  part  to 
pay  the  laborers  and  materialmen.  This  was 
the  precise  situation  also  in  the  Dowling 
case.  It  follows  tliat  the  only  just  distinc- 
tion between  the  First  Nat.  Bank  case  and 
the  Dowling  case  must  be  found  in  the  fact 
that,  in  the  former  case,  the  assignment  to 
the  bank  itself  provided  that  it  should  be 
invalid  as  against  claims  for  labor  and  ma- 
terials, while   in   the  Dowling  case,  the  as- 


signments contained  no  such  stipulation.  In 
other  respects,  the  facts  in  the  two  cases 
were  parallel.  The  other  distinctions  made 
in  the  First  Nat.  Bank  case,  therefore,  do 
not  seem  to  be  justified  by  the  record.  That 
the  Dowling  case  is  still  the  law  of  this 
state  as  applied  to  the  same  state  of  facts  as 
there  found  is  manifest  from  the  very  recent 
decision  in  Maryland  Casualty  Co.  v.  Wash- 
ington Nat.  Bank,  92  Wash.  497,  159  Pac, 
689.  In  that  case,  as  in  the  Dowling  case, 
the  contract  provided  for  [644]  payment  to 
the  contractor  as  the  work  progressed  of  a 
certain  percentage  of  the  money  earned — in 
that  case  eighty  per  cent  instead  of  seventy 
per  cent — and  for  a  retention  of  the  balance 
— in  that  case  twenty  per  cent  instead  of 
thirty  per  cent — as  security  for  labor  and 
material  claims,  and  hence  available  to  the 
surety  who  had  to  pay  such  claims.  At  the 
close  of  the  work,  the  contractor  had  received 
his  eighty  per  cent  in  full,  and  after  notice 
of  claims  for  labor  and  materials  had  been 
filed  witli.  the  highway  board  and  the  money 
had  been  ordered  held  up  by  that  board,  the 
bank,  with  the  culpable  connivance  of  the 
county  auditor,  procured  and  cashed  warrants 
for  the  remaining  twenty  per  cent  under  as- 
signment to  it  previously  made  by  the  con- 
tractor. We  held,  in  substance,  that  this 
twenty  per  cent  was  a  trust  fund  for  labor 
and  material  claimants  and  was  not  subject 
to  assignment,  either  as  against  them  or  as 
against  a  surety  who  paid  such  claims,  but 
that  the  eighty  per  cent  would  have  been 
subject  to  the  assignment  had  it  not  already 
been  paid  to  the  contractors.  In  this  con- 
nection we  said: 

"In  the  Liebes  case  [State  v.  Liebes,  11> 
Wash.  689,  54  Pac.  26],  and  m  First  Nat. 
Bank  v.  Seattle,  71  Wash.  122,  127  Pac.  837,. 
we  announced  a  trust  to  creditors  in  a  con- 
tractor's reserved  balance.  Here,  holding  the 
surety  liable  for  the  contractor's  debts  by 
a  contract  supplementing^  statutory  obliga- 
tions, we  have  a  surety's  right  of  subroga- 
tion to  that  balance  should  he  be  compelled 
to  pay  the  principal's  creditors,  and  of  his 
right  to  prevent  the  dissipation  of  the  fund. 
In  this  portion  justice  must  rigorously  pro- 
tect the  surety.  His  expectation  when  he 
goes  on  the  bond  is  plain;  the  principal  may 
sqtumder  eighty  per  cent,  leaving  the  surety 
at  the  mercy  of  the  creditors,  but  there  is  at 
least  twenty  that  will  be  applied  to  the 
creditors  in  spite  of  him.  This  amount,  orig- 
inally reserved  to  protect  merely  the  credi- 
tors, is  a  collateral  security  of  the  principal 
available  to  the  paying  surety." 

We  have  italicized  the  controlling  language 
for  emphasis.  This  is  a'  distinct  holding^ 
that  it  is  only  Avhere  there  is  a  clear  and 
express  reservation  in  the  contract  of  a  fund 
to  [645]  be  held  up  for  the  benefit  of  laborers 
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and  materia Imen  that  there  is  any  fund  the 
contractor  may  not  effectually  assign  by  an 
assi(niment  made  prior  to  liis  default  and 
notice  of  such  default  to  the  board  or,  as  in 
this  case,  to  the  city,  and  that  it  is  only  as 
to  such  reserve  fund  that  the  labor  and  ma- 
terial claims  have  any  priority  over  such  as- 
signments, hence  only  as  to  such  reserve  fund 
that  there  is  any  right  of  subrogation  in  fa- 
vor of  the  bondsmen.  It  is  true  that  in  the 
Maryland  Casualty  Co.  case  we  cited  Prairie 
State  Nat.  Bank  v.  U.  S.  164  U.  S.  227,  17 
S.  Ct.  142,  41  U.  S.  (L,  ed.)  412,  and  llen- 
ningsen  v.  U.  S.  Fidelity,  etc.  Co.  208  U.  S. 
404,  2S  S.  Ct.  389,  52  U.  S.  (L.  ed.)  547, 
in  which  cases  it  was  held  that,  under  the 
United  States  statutes  and  decisions,  the 
whole  contract  price  for  public  works  is  a 
trust  fund  for  the  paynient  of  labor  and  ma- 
terial claims  to  which  the  bondsmen  are  sub- 
rogated as  of  the  date  of  their  bond,  but  it 
i.s  manifest  from  what  we  have  quoted  above 
that  we  cited  these  cases  only  on  the  question 
of  the  surety's  right  of  subrogation  to  the 
twenty  per  cent  reserved,  not  as  adopting 
the  view  that  the  whole  of  the  contract  price 
was  a  reserve  fund  under  the  contract  which 
we  were  then  considering. 

In  the  case  before  us,  the  bank  had  taken 
assignments  of  all  moneys  to  become  due  to 
the  contractors  as  security  for  the  notes,  on 
which  there  remains  a  balance  due  of  $2,300. 
These  assignments  were  taken  and  filed  with 
the  city  comptroller  prior  to  any  notice  to 
any  one  that  the  labor  and  material  claims 
had  not  Ijeen  paid  or  would  not  be  paid.  The 
contract  itself  contained  no  provision  for  an 
absolute  reserve  of  any  percentage  as  security 
for  labor  and  material  claims.  It  contained 
nothing  but  a  provision  permitting  the  city 
to  withhold  payment  until  satisfied  that  all 
labor  and  material  claims  had  been  paid. 
Nothing,  however,  had  been  held  up  by  the 
city  at  the  time  the  assignments  were  made. 
It  follows  that,  under  the  rule  in  the  Bowl- 
ing case,  the  contractors'  assignments  to  the 
hank  must  be  treated  as  a  valid  appropria- 
tion of  the  fund  which  was  afterwards  paid 
into  court  to  the  payment  of  tlie  bank's  notes, 
including  this  balance  of  [646]  $2,300,  prior 
and  superior  to  any  right  of  laborers  or  ma- 
terialmen, hence  superior  to  any  right  of 
subrogation  in  the  surety.  As  said  in  the 
Dowling  case,  ''These  assignments  being  val- 
id when  made  and  assented  to  by  the  city, 
were  not  invalidated  by  the  subsequent  de- 
fault" of  the  contractor.  Any  other  view 
would  make  it  impossible  for  the  ordinary 
contractor  to  finance  a  large  contract  by  ob- 
taining credit  with  a  bank  on  the  strength 
of  its  performance. 

We  find  no  merit  in  the  claim  that  the 
bonding  company  has  a  superior  equity  in 
this  fund  over  that  of  the  bank.     It  has  no 


equity  in  the  fund  as  against  the  bank,  which 
paid  its  money  on  the  strength  of  assignments 
of  the  fund  at  a  time  when  the  contractors 
had  full  right  to  collect  and  dispose  of  the 
fund  as  they  saw  fit.  Moreover,  it  is  an  ad- 
mitted fact  in  this  case  that  the  money  ad- 
vanced by  the  bank  was  actually  used  by 
the  contractors  in  the  performance  of  the 
contract,  thus  diminishing  the  bonding  com- 
pany's liability  by  just  the  amount  advanced. 
The  equities  are  obviously  with  the  bank. 

II.  We  now  come  to  the  labor  and  material 
claims  (other  than  the  Olsen,  Brooks  and 
Xyman  claims)  assigned  to  the  bank.  Ap- 
pellant first  contends  that,  inasmuch  as  the 
bank  had  agreed  with  the  contractor  to  ad- 
vance money  for  the  performance  of  the  con- 
tract, it  had  no  right  to  do  anything  but  pay 
these  claims;  that,  therefore,  these  claims 
must  be  treated  as  paid  and  extinguished  so 
far  as  the  bond  is  concerned.  This  position 
is  untenable.  The  claims  were  assignable  and 
were  assigned  to  the  bank.  The  contractors 
are  not  asserting  any  breach  by  the  bank  of 
any  contract  with  them.  The  bank  had  never 
undertaken  to  indemnify  the  surety  company 
against  these  or  any  other  claims.  It  had 
the  same  right  to  purchase  and  take  an  as- 
signment of  these  claims  that  any  one  else 
would  have  had. 

It  is  next  urged  that  the  assignment  of 
these  labor  and  material  claims,  in  any  event, 
carried  no  right  to  assert  them  against  the 
■bond.  It  is  argued  that  the  right  of  the  la- 
borer or  materialman  is  merely  a  right  to 
receive  his  pay  under  [647]  the  express  or 
implied  contract  with  the  contractors,  and 
that  this  is  all  the  right  he  has  by  virtue 
of  his  contract;  that,  therefore,  the  assign- 
ment of  the  time  checks  was  only  an  assign- 
ment of  a  right  of  action  against  the  con- 
tractors. This  view  is  too  narrow.  It  is 
only  by  virtue  of  his  right  to  receive  his  pay 
from  the  contractor  that  the  laborer  or  ma- 
terialman has  any  right  assertable  against 
the  bond  as  a  contract  made  for  his  benefit. 
His  right  against  the  bond  is  ancillary  to 
and  dependent  upon  his  right  against  the 
contractors.  The  first  right  is  dependent 
upon  the  second.  An  assignment  of  the 
second,  therefore,  operates  as  an  equitable 
assignment  of  the  first.  Gilmore  v.  Wester- 
man,  13  Wash.  390,  43  Pac.  345. 

Nor  do  we  find  merit  in  the  further  claim 
made  under  the  rule  announced  in  the  case 
of  Sturtevant  Co.  v.  Fidelity,  etc.  Co.  92 
Wash.  52,  158  Pac.  740,  that,  as  between  the 
bank  and  the  surety  company,  the  moneys 
which  were  applied  in  payment  of  the  first 
sums  advanced  to  the  contractor  by  the  bank 
should  be  applied  on  the  labor  and  material 
claims  now  held  by  the  bank,  because  the 
surety  company  is  surety  for  the  labor  claims 
and   not  surety   for   the  claims  upon   which 
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the  application  was  made.  Tlie  fund  having 
been  assigned  as  collateral  to  the  bank's  notes 
before  any  default  of  the  contractors  or  no- 
tice of  their  intention  to  default,  the  as- 
signment was  valid  and  binding  as  against 
the  city  and  the  contractors,  and  as  held  in 
the  Dowling  case,  valid  as  against  laborers 
and  materialmen,  hence  valid  as  against,  any 
future  claim  of  the  bonding  company.  The 
bank's  knowledge  of  whence  the  money  came 
was  therefore  immaterial.  The  question  here 
involved  was  neither  discussed  nor  decided 
in  the  Sturtevant  case. 

We  are  constrained  to  hold  that  the  re- 
spondent bank  is  entitled  to  have  the  moneys 
in  court  applied  first  to  the  payment  of  this 
$2,300  and  interest,  and  to  haA'e  the  balance 
applied  in  payment  pro  tanto  of  its  claims 
for  labor  and  materials,  and  that  it  is  en- 
titled to  judgment  against  the  [648]  appel- 
lant surety  company  on  its  bond  for  the  bal- 
ance of  these  claims,  with  interest. 

III.  As  to  the  Olsen,  Brooks  and  Nyman 
claims,  a  different  case  is  presented.  Xeither 
of  these  parties  had  any  claim  assertable, 
either  against  the  fund  in  court  or  against 
the  bond,  to  the  exclusion  of  the  appellant's 
right  of  subrogation.  Olsen  and  Brooks  were 
the  contractors.  Miss  Nyman  was  their  book- 
keeper and .  stenographer.  None  of  them  had 
a  lienable  claim.  The  assignments  of  their 
claims  carried  no  rights  except  rights  of  ac- 
tion against  the  contractors  pcraonallj'. 

The  cause  is  remanded  for  modification  of 
the  judgment  in  accordance  with  this  opinion. 

Morris,  C.  J.,  Mount,  Chadwick,  and  Ful- 
lerton,  JJ.,  concur. 


NOTE. 

In  the  reported  case  the  court  lays  down 
the  rule  that  a  provision  in  a  building  con- 
tract permitting  a  city  to  withhold  the  pay- 
ments under  the  contract  until  it  is  satisfied 
that  all  claims  for  labor  and  material  have 
been  paid  does  not  operate  as  an  equitable 
assignment  for  the  l^nefit  of  laborers  and 
materialmen  and  that  a  valid  assignment  of 
the  proceeds  of  the  contract  by  the  contractor 
gives  the  assignee  the  prior  right  to  the  mon- 
ey due  under  the  contract.  This  holding  is 
in  accord  with  the  majority  opinion  on  this 
subject,  for  a  full  discussion  of  which,  see 
the  note  to  Hall  v.  Kansas  City  Terra  Cotta 
Co.  reported  ante,  this  volume,  at  page  605. 
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Massachusetts  Supreme  Judicial  Court — 
February  28,  1918. 

^29  Mass,  413;  118  N.  E.  671. 


Labor  ComMnations  —  Enforoeneat  o£ 
Illegal  Rule  —  Rigltt  to  Injmiotiom. 

If  a  labor  union  notifies  an  employer  that 
it  will  enforce  ap  illegal  rule  of  the  union, 
which  operates  to  the  employer's  prejudice, 
he  has  a  right  to  bring  a  bill  to  have  the 
union  enjoined  from  enforcing  it,  even  in  the 
absence  of  a  strike  or  of  threats  on  the  part 
of  the  union,  since,  when  a  combination  is 
illegal,  a  person  has  a  right  to  have  it  en- 
joined in  case  it  operates  to  bis  prejudice,, 
on  proving  the  fact  that  the  persons  involved 
in  the  combination  intend  to  enforce  it. 

Iiegal     Purpose     Enforced     by     Illega.1 
Means. 

Where  a  combination,  as  of  a  labor  union, 
is  a  legal  one,  a  plaintiff,  as  an  employer,  has 
a  right  to  complain  if  the  parties  to  the  com- 
bination undertake  to  enforce  it  by  illegal 
means. 

Boyoott  —  I«egality. 

A  bovcott  and  threats  of  intimidation  bv 
using  physical  violence  are  illegal  me^us  of 
enforcing  a  legal  combination  of  laborers  in  a. 
union. 

[See  1  Ann.  Cas.  177;  13  Ann.  Cas.  86;  13 
Ann.   Cas.   826;    103   Am.   St.   Rep.   488.] 

Strike  —  Legality. 

A  strike  by  a  labor  union  is  one  of  the  legal 
means,  which  laborers  have  a  right  to  resort 
to,  to  enforce  a  legal  combination. 

[See  Ann.  Cas.  19r2C  1302.] 

I«egality  of  Oonbination  —  Question  of 


Whether  the  purpose  for  which  a  combina> 
tion  of  laborers  is  made  does  or  does  not  jus- 
tify interference  with  an  employer's  right  to 
a  free  flow  of  labor  is  a  question  of  law  for 
the  court. 

Legality  of  Rnle  —  Requiring  Employ-* 
ment  of  Certain  Nnmber  of  Mnsi- 
eians. 

A  rule  of  musicians  organized  in  a  union^ 
whereby  a  theater  is  compelled  to  employ  a 
number  of  musicians  specified  by  the  union 
if  it  wishes  to  employ  any  member  of  the 
union,  though  in  the  theater's  opinion  the 
employment  of  a  single  musician  is  the  most 
advantageous  way  of  conducting  its  business^ 
and  the  employment  of  more  than  one  musi- 
cian will  cause  it  pecuniary  loss,  was  illegal, 
and  subject  to  injunction,  as  interfering  with 
»an  employer's  right  to  a  free  flow  of  labor. 

fSee  note  at  end  of  this  case.] 

On  report  from  Superior  court,  Suffolk 
county:    Jenney,  Judge. 
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Action  for  injunction.  Haverhill  Strand 
Theatre,  Incorporated,  plaintiff,  and  A.  L. 
Gillen  et  al.,  defendants.  Case  reserved  and 
reported  to  Supreme  Judicial  Court.  The 
facts  are  stated  in  the  opinion.    Injunction 

QBANTED. 

Dunbar,  Nutter  d  McClennen,  Jacob  J, 
Kaplan  and  A.  A,  Berle,  Jr.,  for  plaintiff. 

W.  Scott  Peters,  Harry  J,  Cole,  Frederick 
H.  Magi^on  and  Wilber  F,  Barrett  for  de- 
fendants. 

[415]  LOBINO,  J.— The  plaintiff  corporation 
is  a  "moving  picture  and  vaudeville  house"  in 
Haverhill.  The  defendants  are  officers  and 
members  of  a  labor  union  of  musicians.  They 
also  are  joined  as  representing  the  other  mem- 
bers of  it  who  are  too  numerous  to  be  made 
parties  defendant.  For  convenience  we  shall 
speak  of  the  union  as  the  party  defendant. 
In  the  summer  of  191 6  the  plaintiff  had  in 
its  employ  an  organist,  one  Coburn  by  name, 
who  was  a  member  of  the  defendant  union. 
He  played  an  organ  (part  of  the  plaintiff^s 
building)  at  aU  performances  given  by  it, 
and  the  music  of  the  organ  was  the  only 
music  furnished  at  these  performances.  Be- 
fore 1916  the  defendant  had  adopted  a  mini- 
mum rule  fixing  the  number  ot  musiciana 
who  should  be  employed  in  the  different  the- 
atres in  Haverhill.  By  this  rule  the  plain- 
tiff was  required  to  employ  an  orchestra  of 
five  musicians  if  it  wished  to  employ  any 
member  of  the  defendant  union.  The  mini- 
mum rule  had  been  suspended  during  the 
summer  of  1916.  At  some  time  shortly  be- 
fore the  filing  of  this  bill  the  defendant  noti- 
fied the  plaintiff  that  it  was  about  to  enforce 
the  minimum  rule  so  far  as  the  plaintiff  was 
concerned.  "From  motives  of  economy"  the 
plaintiff  wished  to  continue  to  employ  Coburn 
and  Coburn  alone.  Upon  being  informed  of 
the  defendant's  intention  to  enforce  the  rule, 
the  plaintiff  brought  this  bill  on  September 
9,  alleging  that  the  rule  was  illegal  and  ask- 
ing that  the  defendant  be  enjoihed  [416]  from 
putting  it  in  force.  After  playing  at  the 
performance  on  September  10,  Coburn  left  the 
plaintifTs  employ  "because  of  the  existence 
of  said  rule  and  penalties  incident  to  its  vio- 
lation" to  quote  the  terms  of  one  of  the  find- 
ings made  by  the  master.  It  would  seem 
that  Coburn 's  wages  were  $27  a  week  with 
one  night  off.  Some  time  after  Coburn  left, 
the  plaintiff  succeeded  in  hiring  a  non-union 
organist,  and  it  had  to  pay  him  $60  a  week. 
The  master's  report  ends  in  these  w^ords: 
*tpon  the  pleadings  and  the  foregoing  find- 
lOR^  general  and  special,  the  parties  agree, 
without  waiving  their  right  to  raise  other 
questions,  that  the  following  question  of  law 
may  be  posited  for  the  court.  In  the  ab- 
sence of  boycott,  strike,  intimidation  or  in- 


terference with  existing  contractual  relations, 
does  an  unincorporated  labor  organization 
have  a  legal  right  to  enact  with  penalty  of 
fine  or  expulsion  a  rule  which  prevents  its 
members  for  [from]  working  for  any  em- 
ployer, unless  said  employer  employs  a  given 
number  of  union  men;  and  where,  as^a  mat- 
ter of  fact,  the  operation  of  said  rule  nar- 
rows the  labor  market  and  restricts  the  field 
of  competitive  employment  for  the  employ- 
er?"      • 

The  first  contention  of  the  defendant  is 
that  on  the  findings  of  the  master  the  "plain- 
tiff had  acquiesced  in  the  enforcement  of  the . 
rule"  here  complained  of  and  that  a  decree 
dismissing  the  bill  on  that  ground  "would 
be  well  warranted  on  this  evidence."  After 
making  this  suggestion  the  counsel  for  the 
defendant  seems  to  have  waived  it.  But,  if 
the  suggestion-  is  not  to  be  taken  to  have 
been  waived,  it  is  enough  to  say  that  on  the 
findings  of  the  master  what  was  said  by  the 
plaintiff  to  the  defendant  was  not  sufficiently 
definite  to  amount  to  an  agreement  not  to 
maintain  this  bill  if  it  was  entitled  to  do  so. 

The  defendant's  next  contention  is  based 
upon  the  master's  finding  that  "neither  a 
boycott  nor  strike  [had  been]  put  in  force  or 
threatened  to  be  put  in  force"  by  the  defend- 
ant before  the  bill  now  before  us  was  brought ; 
that  the  defendant  had  "in  no  wise  disturbed 
or  interfered  with  any  existing  contractual 
relation  to  which  the  plaintiff  is  a  party" 
and  that  the  defendant  "m  no  wise  tlireat- 
ened  the  plaintiff  or  its  business"  before  the 
bringing  of  the  bill.  The  three  special  find- 
ings here  relied  on  together  with  the  finding 
already  referred  to  and  one  other  finding 
are  set  forth  in  full  in  the  statement  of  the 
case. 

[417]  The  defendant's  contention  based  up- 
on these  findings  is  that  in  the  absence  of  a 
strike  or  of  threats  on  the  part  of  the  de- 
fendant the  present  bill  cannot  be  maintained. 
It  is  this  contention  without  doubt  which  is 
referred  to  in  the  opening  words  of  the  ques- 
tion of  law  which  the  master  says  that  the 
parties  agreed  should  be  "posited  for  the 
court."  This  contention  is  without  founda- 
tion. On  the  findings  made  b*y  him  it  must 
be  taken  that  the  master  has  found  that  the 
defendant  did  notify  the  plaintiff  that  it 
would  enforce  its  minimum  rule  but  that  the 
defendant  made  no  threats  to  the  plaintiff 
other  than  the  notice  that  the  rule  would  be 
enforced. 

The  bill  was  brought,  (first)  on  the  ground 
that  the  rule  was  an  illegal  one  and  (second) 
on  the  ground  that  the  defendants  had  noti- 
fied the  plaintiff  that  they  would  enforce  it. 
For  the  purpose  of  the  question  under  dis- 
cussion, it  must  be  assumed  that  the  rule 
was  an  illegal  one.  If  a  union  notifies  a 
plaintiff  that  they  will  enforce  an  illegal  rule 
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which  operates  to  his  prejudice  he  has  a 
right  to  bring  a  bill  to  have  the  union  en- 
joined from  enforcing  it.  In  the  case  at  bar 
the  master  finds  that  the  defendant  union 
did  notify  the  plaintiff  that  it  would  enforce 
the  minimum  rule  and  the  plaintiff  proved  the 
fact  that  the  defendant  did  intend  to  enforce 
it  when  it  proved  that  Coburn  left  "because 
of  the  existence  of  said  rule  and  penalties 
incident  to  its  violation."  The  contention 
that  a  plaintiff  cannot  bring  a  b*ill  upon 
being  notified  that  a  combination  of  individ- 
uals will  enforce  an  illegal  rule  which  op- 
erates to  his  prejudice  in  the  absence  of  a 
strike  or  threats  of  a  strike  or  intimidation 
is  founded  on  a  misconception.  Where  a 
combination  is  a  legal  one  a  plaintiff  has  a 
right  to  complain  if  the  parties  to  the  com- 
bination undertake  to  enforce  it  by  illegal 
means.  A  boycott  and  threats'  of  intimida- 
tion by  using  physical  violence  are  illegal 
means  of  enforcing  a  legal  combination.  But 
a  strike  is  one  of  the  legal  means  to  which 
parties  have  a  right  to  resort  to  enforce  a 
legal  combination.  On  the  other  hand  Avhen 
a  combination  is  an  illegal  one  the  plaintiff 
has  a  right  to  have  it  enjoined  in  case  it 
operates  to  his  prejudice  on  proving  the  fact 
that  the  defendants  intend  to  enforce  it.  He 
has  no  need  to  go  further  and  prove  that  the 
defendants  have  threatened  to  enforce  it  bv 
means  which  are  illegal. 

With  this  explanation  the  question  pro- 
pounded to  the  court  by  [418]  the  agreement 
of  narties  is  this:  Is  a  combination  between 
musicians  a  legal  one  by  which  a  plaintiff  is 
compelled  to  employ  a  number  of  musicians 
specified  by  the  members  of  the  combination 
if  he  wishes  to  employ  any  member  of  the 
combination,  even  though  it  be  the  fact  that 
in  the  plaintifTs  opinion  the  employment  of  a 
single  musician  is  the  most  advantageous  way 
of  conducting  his  (the  plaintiff's)  business 
and  that  the  employment  of  more  than  one 
musician  will  cause  him  pecuniary  loss.  It 
is  manifest  that  such  9,  rule  is  an  interfer- 
ence with  a  plaintiff's  right  to  that  free  flow 
of  labor  to  which  every  member  of  the  com- 
munity is  entitled  for  the  purpose  of  carry- 
ing on  the  business  in  which  he  or  it  has 
chosen  to  embark.  The  right  to  the  free 
flow  of  labor  is  not  an  absolute  right;  it  is 
limited  by  the  right  of  employees  to  combine 
for  purposes  which  in  the  eye  of  the  law 
justify  interference  with  the  plaintiff's  right 
to  a  free  flow  of  labor.  A  combination  which 
interferes  with  a  plaintiff's  right  to  a  free 
flow  of  labor  is  legal  if  the  purpose  for  which 
it  is  made  justifies  the  interference  with 
that  right.  On  the  other  hand  it  is  illegal 
if  that  purpose  does  not  justify  the  inter- 
ference (which  ensues  from  the  making  and 
enforcing  of  the  combination  in  question) 
with  the  plaintiff's  right  to  a  free  flow  of 


labor.  So  much  is  settled  in  this  Common- 
wealth. See,  for  example,  Plant  v.  Woods, 
176  Mass.  492,  57  N.  E.  1011,  79  Am.  St.  Rep. 
330,  51  L.R.A.  339;  Reynolds  v.  Davis,  198 
Mass.  294,  84  N.  E.  457,  17  L.R.A.(N.S.)  162; 
DeMinico  v.  Craig,  207  Mass.  598,  598,  94  X. 
E.  317,  42  L.R.A.(N.S.)  1048;  Minasian  v. 
Osborne,  210  Mass.  250,  Ann.  Cas.  1912C 
1299,  96  N.  E.  1036,  37  L.R.A.(N.S.)  179; 
Burnham  v.  Dowd,  217  Mass.  351,  104  X.  E. 
841,  51  L.R.A.(N.S.)  778;  Cornellier  v.  Hav- 
erhill Shoe  Mfrs'  Assoc.  221  Mass.  554,  109 
N.  E.  643,  L.R.A.1910C  218.  It  is  also  set- 
tled in  this  Commonwealth  that  the  question, 
whether  the  purpose  for  which  the  combin- 
ation is  made  does  or  does  not  justify  in- 
terference with  the  plaintiff's  right  to  a  free 
flow  of  labor,  is  a  question  of  law  for  the 
court.  DeMinico  v.  Craig,  ubi  supra.  Min- 
asian v.  Osborne,  ubi  supra.  Cornelliter  v. 
Haverhill  Shoe  Manufaicturers'  Assoc,  ubi  su- 
pra. 

There  is  no  decided  case  in  this  Common- 
wealth which  has  gone  so  far  as  we  are 
asked  to  go  in  the  case  at  bar  and  with  the 
exception  of  the  case  of  Scott-Stafford  Opera 
House  Co.  V.  Minneapolis  Musicians  Assoc. 
118  Minn.  410,  136  N.  W.  1092  (which  is 
not  law  in  this  jurisdiction  as  we  shall  point 
out  later  on),  there  is  no  decided  case  out- 
side of  this  Commonwealth  which  has  gone 
so  far. 

No  case  has  gone  further  toward  support* 
ing  the  defendant's  [419]  contention  than 
Pickett  V.  Walsh,  192  Mass.  572,  7  Ann.  Cas. 
638,  78  X.  E.  753,  116  Am.  St.  Rep.  272,  6 
L.R.A.(N.S.)  1067.  But  that  case  does  not 
go  as  far  as  we  are  asked  to  go  here. 

The  question  we  have  to  decide  in  the  case 
at  bar  is  whether  the  doctrine  of  Pickett  v. 
Walsh  is  to  be  extended.  In  Pickett  v.  Walsh 
a  union  of  masons  struck;  that  is  to  say, 
combined  to  refuse  to  lay  bricks  to  get  the 
work  of  pointing  the  mortar  after  the  bri<-ks 
had  been  laid.  The  contractor  wished  to  givo 
the  work  of  pointing  to  men  known  as  point- 
ers who  had  that  and  that  alone  as  their 
trade.  In  that  case  the  complaint  was  made 
by  the  pointers.  But  that  is  not  material. 
It  was  held  that  the  purpose  for  which  the 
combination  was  made,  namely  to  get  work 
for  members  of  the  union,  was  a  justificati  m 
for  the  interference  with  the  pointers*  riglit 
to  be  employed  to  do  the  work  and  as  a  conse- 
quence that  the  combination  was  a  legal  one 
But  in  that  case  the  contractor  wanted  the 
pointing  done.  The  peculiarity  of  the  case 
at  bar  is  that  the  work  which  the  defendants 
have  combined  to  force  the  plaintiff  to  give 
to  them  is  work  which  the  plaintiff  does  not 
want  done;  not  only  that  but  it  is  work  whic!i 
if  done  at  the  plaintiff^s  expense  will  cause 
him  pecuniary  loss.  The  difference  between 
Pickett  V.  Walsh  and  the  case  at  bar  is  that 
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in  Pickett  v.  Walsh  the  defendants  combined 
for  the  purpose  of  getting  work  which  the 
employer  wanted  done  while  in  the  case  at 
bar  the  purpose  of  the  defendants'  combin- 
ation is  to  force  the  plaintiff  to  make  work 
for  them  when  he  does  not  wish  to  have  that 
work  done  and  when  that  work  will  result  in 
a  pecuniary  loss  to  him.  The  question  is 
whether  a  combination  by  a  union  for  the 
purpose  of  getting  work  for  the  members  of 
it  in  this  indirect  w^ay  is  a  justifiable  inter- 
ference with  the  plaintifTs  right  to  a  free 
flow  of  labor. 

The  consequences  of  holding  a  combination 
for  Buch  a  purpose  to  be  a  legal  one  are  far 
reaching.  If  it  is  legal  for  a  union  of  mu- 
sicians to  combine  for  the  purpose  of  forcing 
a  plaintiff  (who  wants  an  organist  only)  to 
employ  an  orchestra  of  several  pieces,  that 
ia  to  say,  if  that  indirect  purpose  of  enabling 
the  union  musicians  to  earn  more  money 
justifies  the  adoption  of  the  minimum  rule, 
it  is  hard  to  see  why  it  is  not  legal  for  a 
union  of  carpenters  (for  example)  to  refuse 
to  work  on  a  building  belonging  to  the  plain- 
tiff unless  he  uses  in  the  construction  of  it 
hand-made  doors,  window  frames  and  window 
sashes,  in  place  of  doors,  window  frames  and 
window  sashes  made  by  machine.  Heretofore 
it  [420]  seems  to  have  been  assumed  that  a 
rule  forbidding  union  members  to  work  on 
machine-made  material  in  order  to  get  the 
work  of  doing  it  by  hand  was  i.ot  a  legal 
combination.  See  in  this  connection  Oxley 
Stave  Co.  v.  Coopers'  International-Union  of 
Xorth  America,  72  Fed.  695;  Hopkins  v. 
Oxley  Stave  Co.  83  Fed.  912,  48  U.  S.  App. 
709,  28  C.  C.  A.  09;  Minasian  v.  Osborne,  210 
Mass.  250,  253,  Ann.  Cas.  1912C  1299,  96  N. 
E.  1036.  There  is  more  money  for  masons, 
carpenters  and  plumbers  in  building  a  ten- 
Btory. store  than  there  is  in  building  a  store 
of  two  stories.  If  it  is  legal  for  musicians 
to  adopt  a  minimum  rule  fixing  the  number 
of  musicians  who  shall  be  employed  in  all 
the  theatres  within  its  jurisdiction,  it  is  hard 
to  see  why  a  minimum  rule  may  not  be  adopt- 
ed by  the  allied  trade  unions  of  masons,  car- 
penters and  plumbers  fixing  the  number  of 
stories  of  which  every  store  to  be  erected 
in  the  business  district  is  to  consist.  That 
is  to  say,  masons,  carpenters  and  plumbers 
niay  combine  to  refuse  to  work  on  any  store 
less  than  ten  stories  in  height  even  though 
the  owner  of  the  land  wishes  to  erect  a  store 
of  two  Btories  only  and  even  though  the  own- 
er in  his  judgment  cannot  witliout  pecuniary 
I088  erect  one  having  more  than  two  stories. 
It  is  no  answer  to  point  out  that  the  right 
of  an  owner  of  land  to  erect  a  two-story 
building  upon  it  is  an  absolute  one  and  what 
we  are  concerned  with  in  the  ease  at  bar  is 
the  plaintiff's  limited  right  to  a  free  flow  of 
labor.    But,  in  the  case  of  a  minimum  rule 


,ad opted  by  a  union  or  combination  of  unions 
fixing  the  number  of  stories  for  every  store 
erected  in  the  business  district,  the  absolute 
right  of  the  owner  to  erect  a  store  having 
fewer  stories  is  not  interfered  with.  The 
minimum  rule  does  not  forbid  the  owner 
erecting  such  a  store  with  his  own  hands  or 
by  employing  non-union  labor.  What  such 
a  minimum  rule  interferes  with  is  not  the 
owner's  right  to  erect  the  store  with  fewer 
stories  but  the  owner's  right  to  a  free  flow  of 
labor  to  erect  a  store  with  fewer  stories.  If 
such  a  minimum  rule  can  be  legally  adopted 
by  a  union  or  a  combination  of  unions  it  is 
hard  to  see  why  unions  or  a  combination  of 
unions  cannot  adopt  a  minimum  rule  fixing 
the  number  of  stories  in  case  of  any  and  every 
building  to  be  erected  upon  any  and  every 
foot  of  land  within  the  Commonwealth.  Oth- 
er illustrations  might  be  put  showing  the 
far  reaching  consequences  of  a  decision  up- 
holding the  legality  of  this  minimum  rule. 

A  majority  of  the  court  are  of  the  opinion 
that  a  mininium  rule  [421  ]  fixing  the  number 
ot  musicians  to  be  employed  in  the  several 
theatres  specified  in  it  is  an  interference  with 
the  right  of  the  owners  of  those  theatres  to 
a  free  flow  of  labor  which  is  not  justified 
by  the  purpose  for  which  it  is  made.  * 

The  defendants  have  relied  upon  Scott- 
Stafford  Opera  House  Co.  v.  Minneapolis  Mu- 
sicians Assoc.  118  Minn.  410,  136  N.  VV.  1092, 
where  the  court  reached  a  conclusion  con- 
trary to  that  reached  by  us.  But  that  case 
was  decided  upon  the  ground  that  what  one 
man  may  do  singly  any  number  of  men  may 
agree  to  do  jointly.  That  is  not  the  law 
of  tills  Commonwealth.  Burnham  v.  Dowd, 
217  Mass.  361,  104  N.  E.  841,  61  L.R.A.(N.S.) 
778 ;  Vickett  v.  Walsh,  192  Mass.  572,  7  Ann. 
Cas.  638,  78  N.  E.  753,  116  Am.  St.  Rep.  272, 
6  L.R.A.(N.S.)  1067,  and  cases  there  col- 
lected. 

From  what  has  been  said  it  follows  that 
the  combination  complained  of  by  the  plain- 
tiff is  an  illegal  combination  and  that  in- 
junction should  issue  as  prayed  for. 

So  ordered. 
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Generally, 


This  note,  in  discussing  the  validity  of  the 
rules  of  a  labor  union,  considers  those  rules 
only  which  directly  or  indirectly  affect  third 
persons.  Questions  arising  between  a  union 
and  its  members,  not  involving  the  employ- 
ment of  a  member  or  the  refusal  of  other 
members  to  work  with  him,  are  not  con- 
sidered. 

The  present  discussion  does  not  concern  it- 
self directly   with   the   legality  of   measures 
adopted  by  a  labor  union   in  the  case  of  a 
controversy  with  an  employer,  but  that  ques- 
tion is  incidently  involved,  since  the  validity 
of  a  rule  depends  entirely  on  the  purpose  for 
which  it  is  adopted  or  the  measures  which  are 
contemplated   for   its   enforcement.     As   was 
said  in  L.  D.  Willcutt,  etc.  Co.  v.  Driseoll, 
200  Mass.  110,  85  N.  E.  897,  23  L.R.A.(N.S.) 
1236:      "So   long  also  as  the   by-laws  of   a 
union  relate  to  matters  in  which  no  one  is 
interested  except  the  association  and  its  mem- 
bers, and  violate  no  right  of  a  third  party  or 
no  rule  of  public  policy,  they  are  valid.    Fines 
nfky  be  imposed,  for  instance  for  tardiness, 
absence,  failure  to  pay  dues,  or  for  miscon- 
duct affecting  the  organization  or  any  of  its 
members;   and  for  numerous  other  acts.     It 
cannot    be   successfully   contended,    however, 
that  as  against  the  right  of  some  party  other 
than  the  association  and  its  members  an  act, 
otherwise   a   violation    of   the   third   party's 
rights,  is  any  less  a  violation  because  done  by 
some  member  in  obedience  to  a  by-law.     If 
a  member  conunits  an  assault  upon  a  person, 
and  is  called  into  court  by  the  commonwealth 
upon  a  criminal  complaint,  or  in  a  civil  action 
by  the  victim,  he  can  find  no  valid  ground  of 
defense   in  the   fact  that  he  committed   the 
assault  in  compliance  with  the  requirements 
of  a  contract  with  some  other  person,  or  in 
obedience  to  a  by-law  of  an   association   of 
which  he  was  a  member.    So  a  by-law  provid- 
ing   that,    upon    an   order    to    strike,    every 
employee  shall  quit  work*  even  although  such 
an  act  should  be  in  violation  of  a  contract 
then  existing  between  him  and  his  employer 
for  continuous  service,  and  that  for  failure 
thus  to  break  his  contract  the  member  should 
he  fined,  doubtless  would  be  declared  invalid. 
And  the  principle  at  the  bottom  of  such  a 
decision   is   this,    namely:      An    interference 
with  the  right  of  a  third  party  cannot  be 
justified  upon  the  ground  that  the  intruder 
is  acting  *  in   accordance  with  an  agreement 
between  him  and  some  other  person.     In  a 
word,  00  long  as  a  fine  is  imposed  for  the 
guidance   of   members   in   matters   in   which 
outside  parties  have  no  interest,  or  in  which 
there  is  no  violation  of  a  right  of  an  outside 
party,  then  no  such  party  can  complain.    But 
when  the  right  of  such  a  party  is  invaded, 
it  is  no  defense,  either  to  the  person  fined  or 


to  those  who  have  imposed  the  fine,  tliat  the 
invasive  act  was  done  in  accordance  with  the 
by-laws  of  an  association." 

It  is  generally  conceded  that  labor  unions 
are  lawful  and  legitimate  organizations,  that 
they  are  entitled  to  endeavor  by  all  lawful 
means  to  increase  the  wages  or  improve  the 
labor  conditions  of  their  members,  and  that 
to  tliat  end  they  may  adopt  reasonable  rules 
relating  to  the  persons  with  whom  and  the 
conditions  under  which  their  members  shall 
work  and  may  enforce  those  rules  as  against 
their  members  by  penalty  of  fine  or  expulsion. 
See  Bossert  v.  Dhuy,  reported  in  full  post, 
this  volume,  at  page  661,  and  the  cases  cited 
throughout  this  note. 

The  risk  of  fines  and  expulsion  is  one  "vol- 
untarily assiuned  by  the  members  entering 
the  unions,  and  if  no  longer  willing  to  pay 
the  price — if  the  advantages  derived  are  not 
equal  to  the  burdens  assumed,  each  member 
has  a  perfect  right  to  withdraw  from  the 
union."  Jetton-Dekle  Lumber  Co.  v.  Mather, 
53  Fla.  969,  43  So.  590. 

So  in  Carew  t.  Rutherford,  106  Mass.  1, 
8  Am.  Rep.  287,  it  was  said:  "Every  man 
has  a  right  to  determine  what  branch  of  bus- 
iness he  will  pursue,  and  to  make  his  own 
contracts  with-  whom  he  pleases  and  on  the 
best  terms  he  can.  He  may  change  from  one 
occupation  to  another,  and  pursue  as  many 
different  occupations  as  he  pleases,  and  com- 
petition in  business  is  lawful.  He  may  refuse 
to  deal  with  any  man  or  class  of  men.  And 
it  is  no  crime  for  any  number  of  persons, 
without  an  unlawful  object  in  view,  to  asso- 
ciate themselves  together  and. agree  that  they 
will  not  work  for  or  deal  with  certain  men 
or  classes  of  men,  or  work  under  a  certain 
price,  or  without  certain  conditions." 

But  in  view  of  the  fact  that  this  control 
over  the  employment  of  the  members  of  a 
union  works  to  the  disadvantage  of  an  em- 
ployer or  the  prospective  employer  of  a 
member,  two  conflicting  views  obtain.  The 
majority  of  the  cases  regard  the  right  of  a 
person  not  bound  by  a  contract  for  a  term  to 
quit  work  as  so  far  absolute  that  any  injury 
resulting  from  his  exercise  of  that  right  for 
any  purpose  is  injuria  absque  damnum.  See 
J.  F.  Parkinson  Co.  v.  Santa  Clara  County, 
164  Cal.  581,  16  Ann.  Cas.  1165,  98  Pac.  107, 
21  L.R.A.(N.S.)  650;  Scott-Stafford  Opera 
House  Co.  v.  Minneapolis  Musicians  Assoc. 
118  Minn.  410,  136  N.  W.  1092;  Rhodes  Bros. 
Co.  V.  Musicians'  Protective  Union,  Local 
No.  198,  37  R.  I.  281,  92  Atl.  641,  L.R.A. 
1915B  1037. 

The  contrary  view,  illustrated  in  the  re- 
ported case,  is  that  the  right  to  quit  work  at 
will  is  an  individual  right  only  and  that  a 
rule  of  a  labor  union  seeking  to  control  the 
free  flow  to  and  from  employment  in  accord- 
ance with  the  individual  will  or  preference  of 
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the  employ ecT  concerned  is  invalid.  See  also 
Booth  V.  Burgess,  72  N.  J.  Eq.  181,  65  Atl. 
226. 

From  this  divergence  of  view  results  the 
conflict  of  authority  as  to  tlie  validity  of  par- 
ticular rules  which  is  shown  in  the  following 
subdivisions  of  this  note. 

As  to  Quittfng  Work  in  Concert, 

Assuming  that   a  strike  of   employees   is 
lawful  (see  the  note  to  Mlnasian  v.  Osborne, 
Ann.  Cas.  1912C  1299,  as  to  what  constitutes 
legal  justification  for  a  strike)    it  has  been 
beld  that  a  rule  of  a  labor  union  whereby  all 
the  members  thereof  are  required  to  quit  work 
in  case  a  strike  is  ordered  is  valid.    Thus  in 
Wabash  R.  Co.  v.  Hannahan,  121  Fed.  563, 
it  was  said:     "An  interesting  and  able  argu- 
ment   .     .'  .     is  drawn  from  the  provisions 
of  the  constitution  and  general  rules  of  the 
two  brotherhoods  involved  in  this  litigation, 
whereby  it  is  made  to  appear  that  a  strike 
may  be  declared  which  will  have  the  effect  of 
forcing  the  minority  of  the  brotherhood  mem- 
bers who  vote  against  it  and  also  all  nonunion 
employees  in  service  upon  the  road  of  the 
employer  out  of  work  without  their  consent 
and  even  against  their  wishes.    Attention  is 
particularly  called  to  the  situation  disclosed 
by  the  proof  in  this  case,  that  a  large  major- 
ity of  complainant's  employees  working  on 
roads  east  of  the  Mississippi  river,  for  whose 
special  benefit  largely  the  threatened  strike 
was  intended,   voted   against   it;    and    it   is 
argued  that  these  and  other  like  considera- 
tions disclose   that   the  necessary   operative 
results  of  the   system  and   methods  of  the 
brotherhoods  in  question  are  subversive  alike 
of  the  fundamental  rights  of  the  employer 
to  manage  his  own  business,  and  of  the  em- 
ployees to  bestow  their  labor  as   they  will. 
This  kind  of  argument  enters  deeply  into  the 
domain  of  political  science,  and  might  well  be 
addressed  to  a  body  of  constructive  statesmen 
or    men    originally    contemplating    a    labor 
organization.     It  is  an  argument  that  would 
be  pertinent  against  the  organization  of  soci- 
ety into  government.    The  will  of  the  individ- 
ual must  consent  to  yield  to  the  will  of  the 
majority,  or  no  organization  either  of  society 
into  government,  capital  into  combination,  or 
labor  into  coalition  can  ever  be  effected.    The 
individual  must  yield  in  order  that  the  many 
may  receive  a  greater  benefit.     The  right  of 
labor  to  organize  for  lawful  purposes  and  by 
organic  agreement  to  subject  the  individual 
members  to   rules,   regulations,   and   conduct 
prescribed  hy  the  majority  is  no  longer  an 
open  question   in   the  jurisprudence  of  this 
•country." 

So  in  Jetton-Dekle  Lumber  Co.  v.  Mather, 
53  Fla.  969,  43  So.  590,  the  court  said:  "No 
mandatory  injunction  is  asked  and  nothing 
^»n  possibly  be  done  as  to  those  laborers  who 


voluntarily  left  their  work  and  are  voluntar- 
ily remaining  away;  but,  says  the  appellant, 
these  various  labor  unions  under  the  modifica- 
tion can  use  moral  suasion,  moral  coercion 
upon  its  respective  members  by  fines  and 
threats  of  expulsion.  This  was  a  risk  vol- 
untarily assumed  by  the  members  entering 
the  unions,  and  if  no  longer  willing  to  pay 
the  price — if  the  advantages  derived  are  not 
equal  to  the  burdens  assumed,  each  member 
has  a  perfect  right  to  withdraw  from  the 
union,  to  seek  to  get  back  his  former  employ- 
ment and  to  be  protected  therein  by  the  in- 
junction still  in  force." 

Similarly  it  was  said  in  Thomas  v.  Cin- 
cinnati, etc.  R.  Co.  62  Fed.  803:  "Now,  it 
may  be  conceded  in  the  outset  that  the  em- 
ployees of  the  receiver  had  the  right  to  or- 
ganize into  or  to  join  a  labor  union  which 
should  take  joint  action  as  to  their  terms  of 
employment.  It  is  of  benefit  to  them  and  to 
the  public  that  laborers  should  unite  in  their 
common  interest  and  for  lawful  purposes. 
They  have  labor  to  sell.  If  they  stand  to- 
gether, they  are  often  able,  all  of  them,  to 
command  better  prices  for  their  labor  than 
when  dealing  singly  with  rich  employers,  be- 
cause the  necessities  of  the  single  employee 
may  compel  him  to  accept  any  terms  offered 
hir^.  The  accumulation  of  a  fund  for  the 
support  of  those  who  feel  that  the  wages 
offered  are  below  market  ]»i-ices  is  one  of  the 
legitimate  objects  of  such  an  organization. 
They  have  the  right  to  appoint  officers  who 
shall  advise  them  as  to  the  course  to  be  taken 
by  them  in  their  relations  with  their  em- 
ployer. They  may  unite  with  other  unions. 
The  officers  they  appoint,  or  any  other  person 
to  whom  they  choose  to  listen,  may  advise 
them  as  to  the  proper  course  to  be  taken  by 
them  in  regard  to  their  employment,  or,  if 
they  choose  to  repose  such  authority  in  any 
one,  may  order  them,  on  pain  of  expulsion 
from  their  union,  peaceably  ;to  leave  the  em- 
ploy of  their  employer  because  any  of  tiie 
terms  of  their  employment  are  unsatisfac* 
tory." 

But  in  Booth  v.  Burgess,  72  N.  J.  Eq.  181, 
65  Atl.  226,  it  was  said:  "It  is  a  fact  of  the 
utmost  importance  in  my  judgment  in  this 
case — a  fact  which  I  think  is  absolutely  ea* 
sential  to  the  granting  of  the  most  important 
part  of  the  injunctive  relief  prayed  for  by 
the  complainant — that  the  defendants'  scheme 
for  coercing  the  boss  carpenters  to  conduct 
their  business  as  they  (the  defendants)  wish 
t'5  have  it  conducted  does  not  invoh^e  merely 
the  voluntary  action  of  the  employees  of  the 
boss  carpenters,  individually  or  in  combina- 
tion, and  the  announcement  of  such  voluntary 
action  or  intended  voluntary  action.  The 
scheme  includes  the  coercion  by  the  defend- 
ants of  the  employees  of  the  boss  carpenters. 
These   workmen   are   to   be   forced   to   strike 
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asrainst  their  will  whenever  the  defendants 
shall  say  the  word.  Tlie  coercion  consists  in 
the  fact  that  if  any  workman  refuses  to 
strike  he  is  liable  to  a  fine,  and  also  to  ex- 
pulsion from  his  union.  Expulsion  from  the 
union  subjects  the  victim  not  only  to  obloquy 
but  also  to  pecuniary  loss,  and  makes  it  more 
difficult  for  him  to  get  employment  and  make 
his    living,    as   is   amply   illustrated    in   this 


» 


case 

In  L.  D.  Willcutt,  etc.  Co.  v.  Driscoll,  200 
Mass.  110,  85  N.  E.  897,  23  L.R.A.(N.S.) 
1236,  a  rule  whereby  members  of  a  union 
failing  to  obey  an  order  to  "strike"  were  sub- 
ject to  fine  was  held  to  be  invalid,  the  court 
saying:  "If  it  be  said  that  the  member  fined 
may  take  his  choice  either  to  leave  the  or- 
ganization or  abide  by  its  rules  to  which 
he  has  before  assented,  and  that  where  there 
is  a  choice  there  can  be  no  coercion,  the  an- 
6W*er  is  that  in  almost  every  conceivable  case 
of  coercion  short  of  an  actual  overpowering 
of  the  physical  forces  of  the  victim  there  is 
a  choice.  The  highwayman,  who  presents  his 
cocked  pistol  to  the  traveler  and  demands  his 
purse  under  pain  of  instant  death  in  case  of 
refusal,  offers  his  victim  a  choice.  He  may 
either  give  up  his  purse  and  live,  or  refuse 
and  die.  In  Carew  v.  Rutherford,  106  Mass. 
1,  the  victim  had  a  choice  either  to  pay  a 
fine  or  take  the  consequences  of  a  refusal. 
And  so  the  member  of  a  labor  union  has  the 
choice  either  to  pay  the  fine  or  leave  the 
union.  Is  it  difficult  to  realize  what  that 
choice  is  in  these  days  of  organized  labor? 
Is  it  too  much  to  say  that  many  times  it  is 
%'ery  difficult,  indeed  practically  impossible, 
for  a  workman  to  get  bread  for  himself  and 
his  family  by  working  at  his  trade  unless  he 
is  a  member  of  a  union.  It  is  true  he  has 
a  choice  between  paying  his  fine  and  not 
paying  it,  but  is  it  not  frequently  a  hard 
one?  May  not  the  coercion  upon  him  some- 
times be  most  severe  and  effective?  Such  is 
not  a  free  choice.  And  a  market  filled  with 
such  men  is  not  a  reasonably  free  market.' 


>» 


As  to  Compensation  to  Be  Accepted, 

In  More  v.  Bennett,  140  111.  69,  29  N.  E. 
888,  33  Am.  St.  Rep.  216,  15  L.R.A.  361,  a 
rule  of  a  stenographers'  association  whereby 
the  members  were  bound  under  a  penalty  not 
to  work  for  less  than  a  schedule  price  was 
held  to  be  void.  In  that  case  the  court  said: 
"\yhatever  may  be  the  professed  objects  of 
the  association,  it  clearly  appears,  both  from 
its  constitution  and  by-laws,  and  from  the 
averments  of  the  declaration,  that  one  of  its 
objects,  if  not  its  leading  object,  is  to  control 
the  prices  to  be  charged  by  its  members  for 
stenographic  work,  by  restraining  all  com- 
petition between  them.  Power  is  given  to  the 
association  to  fix  a  schedule  of  prices  which 
aliall  be  binding  upon  all  its  members,  and 


not  only  do  the  members,  by  assenting  to  the 
constitution  and  by-laus,  agree  to  be  bound 
by  the  schedule  thus  fixed,  but  their  competi- 
tion with  each  other,  either  by  taking  or 
offering  to  take  a  less  price,  is  punishable  by 
the  imposition  of  fines,  as  well  as  by  such 
other  disciplinary  measures  as  associations  of 
.this  character  may  adopt  for  the  enforcement 
of  their  rules.  The  rule  of.  public  policy  here 
involved  is  closely  analogous  to  that  which 
declares  illegal  and  void  contracts  in  general 
restraint  of  trade,  if  it  is  not  indeed  a  sub- 
ordinate application  of  the  same  rule." 

But  in  Master  Stevedores  Assoc,  v.  Walsh, 
2  Daly  (N.  Y.)  1,  the  court  after  an  exhaus- 
tive discussion  stated  its  conclusion  as  fol- 
lows: "It  may,  therefore,  be  laid  down  as  the 
result  of  this  examination,  that  it  ^s  lawful 
for  any  number  of  the  journeymen  or  of 
master  workmen  to  agree,  on  the  one  part 
that  they  will  not  work  below  certain  rates, 
or  on  the  other  that  they  will  not  pay  above 
certain  prices;  but  that  any  association  or 
combination  for  the  purpose  of  compelling 
journeymen  or  employers  to  conform  to  any 
rule,  regulation,  or  agreement  fixing  the  rate 
of  wages,  to  which  they  are  not  parties,  by 
the  imposition  of  penalties,  by  agreeing  to 
quit  the  service  of  any  employer  who  employs 
a  journeyman  below  certain  rates,  unless  the 
journeyman  pays  the  penalty  imposed  by  the 
combination,  or  by  menaces,  threats,  or  in- 
timidations, violence,  or  other  unlawful 
means,  is  a  conspiracy  for  which  the  parties 
entering  into  it  may  be  indicted." 

As  to  Number  or  Vnion  Standing  of  Co^ 

employees. 

Tlie  enforcement  of  a  labor  union  rule  for- 
bidding its  members  to  work  with  nonunion 
men  has  often  resulted  in  the  discharge  of 
the  latter  in  order  to  secure  the  services  of 
the  members  of  the  union.  Under  those  cir- 
cumstances a  right  of  action  by  an  employee 
discharged  for  interference  with  a  contract 
relation  has  in  some  cases  been  held  to  exist. 
See  the  notes  to  Beekman  v.  Marsters,  11 
Ann.  Cas.  332;  Jones  v.  Leslie,  Ann.  Cas. 
1912B  1168;  Johnson  v.  ^Etna  L.  Ins.  Co. 
Ann.  Cas.  1916E  603. 

But  by  the  weight  of  authority  a  rule  of 
a  labor  union  forbidding  its  members  to  work 
with  nonunion  men  or  with  members  of  a 
rival  organization  is  valid  so  long  as  no 
unlawful  means  are  resorted  to  for  its  en- 
forcement. G.  F.  Parkinson  Co.  v.  Santa 
Clara  County,  154  Cal.  581,  16  Ann.  Cas. 
1165,  98  Pac.  107,  21  L.R.A.  (X.S.)  550; 
Com.  V.  Hunt,  4  Mete.  (Mass.)  Ill,  38  Am. 
Dec.  346;  Cray  v.  Building  Trades  Council, 
91  Minn.  171,  1  Ann.  Cas.  172,  97  N.  W. 
663,  1118,  103  Am.  St.  Rep.  477,  63  L.R.A. 
753;  Mayer  v.  Journeymen  Stonecutters 
Assoc.  47  N.  J.  Eq.  519,  20  Atl.  492;  Steam- 
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fitters  Nat.  Protective  Assoc,  v.  Cummings, 
170  N.  Y.  315,  63  N.  E.  309,  88  Am.  St.  Rep. 
648,  68  L.R.A.  135;  Grassi  Contracting  Co. 
V.  Bennett,  174  App.  Div.  244,  100  X.  Y.  S. 
279.  And  see  Bossert  v.  Dhiiy,  reported  in 
full,  post,  this  volume,  at  page  661. 

In  Com.  V.  Hunt,  supra,  it  was  said:  "The 
manifest  intent  of  the  association  is,  to 
induce  all  those  engaged  in  the  same  occupa- 
tion to  become  members  of  it.  Such  a  pur- 
pose is  not  unlawful.  It  would  give  them  a 
power  which  might  be  exerted  for  useful  and 
honorable  purposes,  or  for  dangerous  and 
pernicious  ones.  If  the  latter  were  the  real 
and  actual  object,  and  susceptible  of  proof, 
it  should  have  been  specially  charged.  Such 
an  association  might  be  used  to  afford  each 
other  assistance  in  times  of  poverty,  sickness 
and  distress;  or  to  raise  their  intellectual, 
moral  and  social  condition;  or  to  make  im- 
provement in  their  art;  or  for  other  proper 
purposes.  Or  the  ^association  might  be 
designed  for  purposes  of  oppression  and  in- 
justice. But  in  order  to  charge  all  those  Avho 
become  members  of  an  association,  with  the 
guilt  of  a  criminal  conspiracy,  it  must  be 
averred  and  proved  that  the  actual,  if  not  the 
avowed,  object  of  the  association  was  crim- 
inal. An  association  may  be  formed,  the 
declared  objects  of  which  are  innocent  and 
laudable,  and  yet  they  may  have  secret  ar- 
ticles, or  an  agreement  communicated  only 
to  the  members,  by  which  they  are  banded 
together  for  purposes  injurious  to  the  peace 
of  society  or  the  rights  of  its  members.  Such 
would  undoubtedly  be  a  criminal  conspiracy^ 
on  proof  of  the  fact,  however  meritorious  and 
praiseworthy  the  declared  objects  might  be. 
Tlie  law  is  not  to  be  hoodwinked  by  colorable 
pretenses.  It  looks  at  truth  and  reality, 
through  whatever  disguise  it  may  assume. 
But  to  make  such  an  association,  ostensibly 
innocent,  the  subject  of  prosecution  as  a 
criminal  conspiracy,  the  secret  agreement, 
which  makes  it  so,  is  to  be  averred  and 
proved  as  the  gist  of  the  offense.  But  when 
an  association  is  formed  for  purposes  ac- 
tually innocent,  and  afterwards  its  powers 
are  abused,  by  those  who  have  the  control 
and  management  of  it,  to  purposes  of  oppres- 
sion and  injustice,  it  will  be  criminal  in  those 
who  thus  misuse  it,  or  give  consent  thereto, 
but  not  in  the  other  members  of  the  asso- 
ciation. In  this  case,  no  such  secret  agree- 
ment, varying  the  objects  of  the  association 
from  those  avowed,  is  set  forth  in  this  count 
of  the  indictment.  Nor  can  we  perceive  that 
the  objecfs  of  this  association,  whatever  they 
niay  have  been,  were  to  be  attained  by  crim- 
inal means.  The  means  which  they  proposed 
to  employ,  as  averred  in  this  count,  and 
which,  as  we  are  now  to  presume,  were  estab- 
lished by  the  proof,  were,  that  they  would 
not  work  for  a  person,  who,  after  due  notice, 
Ann.  Cos.  1918D. — 42. 


should  employ  a  journeyman  not  a  member 
of  their  society.  Supposing  the  object  of  the 
association  to  be  laudable  and  lawful,  or  at 
least  not  unlawful,  are  these  means  criminal  ? 
The  case  supposes  that  these  persons  are  not 
bound  bv  contract,  but  free  to  work  for  whom 
they  please,  or  not  to  work,  if  they  so  prefer. 
In  this  state  of  things,  we  cannot  perceive, 
that  it  is  criminal  for  men  to  agree  together 
to  exercise  their  own  acknowledged  rights, 
in  such  a  manner  as  best  to  subserve  their 
own  interests.'* 

But  in  Thomas  v.  Mutual  Protective  Union, 
49  Hun  171,  2  N.  Y.  S.  195,  reversed  on  other 
grounds  121  X.  Y.  45,  24  N.  E.  24,  8  L.R.A. 
175,  a  rule  was  held  to  be  invalid  which  for- 
bade members  of  a  musicians'  union  to  play 
with  nonmembers  and  made  six  months'  res- 
idence in  the  United  States  essential  to  mem- 
bership. The  court  said:  "If  the  by-laws 
under  which  the  defendant  meant  to  proceed 
against  the  plaintilT  were  valid,  there  would 
be  no  difference  of  opinion  as  to  the  result. 
They  are  not  so,  however,  so  far  as  they  sus- 
tain the  contemplated  action  of  the  defendant 
in  interfering  with  the  orchestral  construction 
of  the  plaintiff.  By  the  charter  the  objects  of 
the  defendant  were  declared  to  be  the  cultiva- 
tion of  the  art  of  music  in  all  its  branches, 
and  the  promotion  of  good  feeling  and  friend- 
ly intercourse  among  the  members  of  the 
profession,  and  the  relief  of  such  of  their 
members  as  should  be  unfortunate  so  far  as 
the  means  in  their  opinion  would  permit. 
The  by-law  which  requires  every  member  to 
refuse  to  perform  in  any  orchestra  or  band  in 
which  any  person  or  persons  are  engaged  who 
are  not  members  of  the  union  in  good  stand- 
ing, excepting  organists  and  directors  of 
musical  societies  and  members  of  traveling 
companies  and  with  such,  for  no  longer  than 
a  period  of  four  weeks,  is  not  at  all  designed 
for  the  promotion  of  good  feeling  among  the 
members  of  the  profession  and  the  relief  of 
the  unfortunates.  Nor  is  the  following 
designed  to  accomplish  any  such  beneficent 
result:  Section  2.  It  shall  also  be  deemed 
a  breach  of  faith  and  fair  dealing  between 
members  of  this  union  for  a  member  of  the 
same  to  employ  or  engage  a  suspended  or 
nonmember;  also  to  assist  in  any  public  per- 
formance given  wholly  or  in  part  by  amateurs. 
The  effect  is  to  create  a  close  corpovation  and 
to  force  each  member  of  the  profession  to 
become  a  member  also  of  the  union,  unless 
he  prefers  to  abandon  his  calling,  or  seek 
some  locality  where  he  can  employ  his  talents 
and  exhibit  his  capacity  to  procure  means 
for  his  support  and  that  of  his  family  if  he 
have  any.  The  by-law  which  requires  a  res- 
idence of  six  months  in  the  United  States 
before  eligibility  occurs  for  election  as  a 
member  in  view  of  the  restrictions  contained 
in    the   other   by-laws   virtually    prohibiting 
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him  from  exercising  his  calling,  is  also  arbi- 
trary and  not  calculated  to  promote  that 
general  good  feeling  and  good  fellowship 
wliich  it  was  the  object  of  the  union  to  at- 
tain. It  is  arbitrary  for  the  reason  that 
during  the  period  mentioned  the  musician  is 
proscribed,  unless  he  seeks  some  other  place 
where  his  professional  brethren  do  not  present 
as  a  formidable  barrier  to  his  employment  his 
recent  advent  to  this  country.  This  strikes 
at  talent,  capacity,  distinction,  usefulness  and 
the  enjoyment  of  a  meritorious  performance 
by  the  public  which  is  the  chief  design  of 
music,  which  has  charms,  we  are  told,  even 
to  soothe  the  savage  breast.  There  is  no 
response  to  be  successfully  made  to  the  charge 
that  such  elements  are  not  only  against  pub- 
lic policy,  but  antagonistical  to  the  right  of 
every  man  to  earn,  by  honest  labor,  lawful  in 
itself,  whatever  it  will  command,  whether  the 
laborer  or  artizan  or  artist  be  foreign  or 
native  born.  It  would,  doubtless,  be  a  clever 
mode  of  securing,  per  force,  the  advantages 
of  a  successful  union  if  the  exclusion  from 
labor  of  all  musicians  not  members  of  the 
union  could  be  accomplished,  but  this  may 
not  be  done.  Unions  of  a  benevolent  or  pro- 
tective character  should  be  the  result  of 
good  feeling  and  a  just  appreciation  of  the 
rights  of  others  and  not  arbitrary  or  oppres- 
sive. The  inciting  motive  to  join  them  should 
be  fraternal  and  not  an  apprehension  of  disas- 
ter." Compare  Mayer  v.  Journeymen  Stone- 
cutters Assoc.  47  X.  J.  Eq.  619,  20  Atl.  492, 
wherein  it  appeared  that  the  union  making 
the  rule  had  resolved  to  admit  no  additional 
members   for  one  year. 

In  Erdman  v.  Mitchell,  207  Pa.  St.  79,  56 
Atl.  327,  99  Am.  St.  Rep.  783,  63  L.R.A.  534, 
in  holding  a  rule  to  be  invalid  under  the 
circumstances  stated  it  was  said:  '*We  do 
not  question  that  defendants  may,  under  their 
constitution  and  rules,  resolve  that  they 
will  not  work  with  members  of  other  or- 
ganizations or  with  nonunion  men  and  act 
accordingly;  that  is  their  right,  and  their 
organization,  when  the  conduct  of  its  mem- 
bers is  limited  to  refraining  from  work  them- 
selves according  to  such  resolution,  is  not 
imlawful.  But  it  is  manifest,  from  the  find- 
ings of  fact  and  the  testimony,  that  defend- 
ants went  far  beyond  this.  The  contractors 
undertook  the  erection  of  a  large  and  ex- 
pensive building;  they  employed  a  large 
number  of  men  skilled  in  all  branches  of  the 
building  trades,  a  majority  of  whom  are 
members  of  defendants'  union.  No  notice  was 
given  by  the  organization  to  the  contractors 
that  their  members  would  not  be  permitted 
to  work  on  the  same  building  with  members 
of  plaintiffs'  union  or  with  nonunion  men; 
after  the  building  had  progressed  until  it 
had  reached  what  mav  be  called  its  critical 
stage,  a  strike  was  ordered  of  all  the  workmen 


affiliated  with  defendants'  union  and  two 
thirds  of  all  at  work  quit.  After  the  strike, 
negotiations  for  calling  it  off  were  opened 
between  the  manager  for  the  contractors  and 
defendants,  and  the  result  was  the  agreement 
with  their  union  heretofore  noticed;  then 
followed  the  discharge  of  plaintiffs  from  work 
on  that  building  and  then  an  interview  be- 
tween the  president  of  plaintiffs'  union  and 
the  secretary  of  defendants'  ;  the  latter  told 
the  president  that  the  Allied  Trades  intended 
to  pursue  the  same  course  as  at  the  Mariner 
and  Merchant  Building  on  every  building  in 
the  city,  for  the  purpose  of  driving  every 
plumber  into  a  union  affiliated  with  the  Allied 
Trades.  This  evidence  would  have  established 
A  criminal  conspiracy  at  common  law;  con- 
cede, that  it  would  not,  under  our  present 
legislation,  now  establish  it^  nevertheless  it 
is  still  an  unlawful  act.  There  was  no  com- 
plaint as  to  wages  by  any  of  the  workmen 
on  the  building  when  the  strike  was  declared; 
all  wanted  to  work  and  their  employers  want- 
ed them  to  work.  But  these  defendants  who 
did  not  work  on  the  building  had  a  grievance; 
plaintiffs  refused  to  and  woul(i  not  join  de- 
fendants' imion;  they  must  be  driven  to  join- 
ing it  by  threats  of  loss  of  work,  and  their 
employers  must  be  compelled  to  aid  defend- 
ants by  threats  of  loss  of  money  on  their 
contract.  This  is  so  plain  that  it  is  waste 
of  time  to  more  than  state  the  facts  to  con- 
vince that  the  conduct  of  defendants  was 
calculated  to  intimidate  both  employees  and 
employers,  and  consequently  was  unlawful. 
The  frightened  employers,  to  avoid  further 
loss,  yielded ;  the  plaintiffs  did  not  yield,  and 
to  prevent  further  intimidation  of  those  who 
would  otherwise  employ  them,  they  seek  by 
this  suit  to  restrain  the  defendants  from 
future  acts  of  intimidation."  See  to  the  same 
effect  Purvis  v.  Local  No.  600,  United  Broth- 
erhood of  Carpenters,  etc.  214  Pa.  St.  348,  6 
Ann.  Cas.  275,  63  Atl.  585,  112  Am.  St.  Rep. 
757,  15  L.R.A.(N.S.)  642. 

In  Russell  v.  Amalgamated  Soc.  etc.  [1912] 
A.  C.  421,  the  following  rule  was  held  to  be 
invalid:  "It  shall  be  competent  for  any 
managing  committee,  branch  committee,  or 
branch  at  a  special  or  quarterly  meeting,  to 
fine  (the  amount  not  to  exceed  21),  suspend, 
or  expel  any  member  from  the  society  upon 
satisfactory  proof  being  given  that  such  mem- 
ber has  refused  to  comply  with  their  decision, 
or  by  his  conduct  brought  the  society  into 
discredit,  wilfully  violated  the  recognized 
trade  rules  of  the  district  in  wljich  he  is 
working,  taking  [sic]  a  subcontract  or  piece- 
work, or  working  for  either  of  these  classes 
of  employers  (subcontractor  or  pieceworker 
being  defined  as  a  person  taking  the  labor  of 
a  job  only,  and  not  supplying  the  material), 
or  fixing,  using,  or  finishing  work  which 
has  been  made  under  unfair  conditions,  eitber 
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in  the  United  Kingdom  or  abroad,  or  con- 
trary to  the  recognized  trade  rules  of  the 
district  in  which  it  has  been  prepared,  or  has 
fraudulently  received  or  misapplied  the  funds 
of  the  society,  or  the  moneys  of  any  member 
or  candidate  intrusted  to  him  for  pa^^ment 
to  the  society,  or  belonging  to  any  labor 
bureau  or  similar  institution,  or  holding  any 
official  capacity  in  the  same." 

In  Parker  v.  Toronto  Musical  Protective 
Assoc.  32  Ont.  305,  a  rule  forbidding  members 
to  play  in  the  same  organization  with  non- 
members  was  held  to  be  void,  the  decision 
turning  principally  on  the  fact  that  the  or- 
ganization, being  composed  of  members  of 
military  bands,  was  under  certain  restrictions 
relating  to  persons  in  the  military  service. 

In  Burns  v.  Bricklayers*,  etc.  Union,  14 
X.  Y.  S.  361,  the  validity  of  a  rule  of  the 
character  under  discussioifwas  considered  but 
'^va8  not  determined,  the  plaintiff  not  having 
exhaused  his  remedies  within  the  organiza- 
tion. 

In  the  reported  case  a  rule  of  a  musicians' 
union  forbidding  any  member  of  the  union  to 
play  u.nlos8  a  specified  number  of  members 
of  the  union  are  engaged  with  him  is  held  to 
be  invalid.  In  Scott-StafTord  Opera  House 
Co.  V.  Minneapolis  Musicians  Assoc.  118 
Minn.  410,  136  N.  W.  1092,  the  opposite  con- 
clusion was  reached  as  to  a  similar  rule. 

In  Hhodes  Bros.  Co.  v.  Musicians  Protec- 
tive Union,  Local  No.  198,  37  R.  I.  281,  92 
Atl.  (Ml,  L.RJ^.1916E  1037,  a  rule  forbidding 
the  members  of  a  union  to  accept  employment 
from  a  person  who  had  previously  broken  a 
contract  with  the  union  was  held  to  be  valid. 
In  that  case  it  appeared  that  the  proprietor 
ef  a  public  amusement  resort  engaged  an 
orchestra  for  the  season  from  a  representative 
of  the  union.  The  music  rendered  was  so 
unsatisfactory  as  to  cause  general  complaint 
among  patrons  of  the  resort.  The  proprietor 
therefore  discharged  the  orchestra  and  sought 
to  engage  other  members  of  the  union,  who 
refused  to  accept  the  employment  because  of 
the  rule  in  question.  The  proprietor  there- 
upon sued  the  union  to  enjoin  the  enforcement 
of  the  rule.  Holding  that  he  was  not  en- 
titled to  relief  the  court  said:  "The  com- 
plainant does  not  claim  that  the  members  of 
tlie  respondent  association  are  deterred  from 
accepting  employment  at  its  place  of  business 
through  any  acts  of  violence  or  any  acts  or 
threats  producing  a  fear  of  violence,  but  it 
does  claim  that  any  disciplinary  action  under 
this  by-law,  based  upon  such  employment, 
would  be  unlawful  and  would  amount  to  a 
combination  or  conspiracy  having  for  its  pur- 
pose the  exclusion  of  the  complainant  from 
the  open  labor  market  and  resulting  in  irrep- 
arable injury.  We  cannot  say  that  this 
by-law  is  in  itself  unlawful  or  that  its  en- 
forcement upon   the   members   of   the   union 


who  have  voluntarily  subjected  themselves 
to  its  provisions  amounts  to  an  intimidation 
or  to  a  threat  which  would  justify  tlie  inter- 
ference of  a  court  of  equity.  It  left  the  mem- 
bers of  the  union  free,  in  one  sense,  to  enter 
the  employment  of  the  complainant,  although 
it  practically  compelled  them  to  choose  be- 
tween the  benefits  of  such  an  engagement  and 
membership  in  the  union.'* 

As  to  Use  of  Materials  Produced  hy  Non- 
union Labor, 

The  enforcement  of  a  rule  that  the  mem- 
bers of  a  labor  union  shall  not  work  with 
materials  which  are  produced  by  nonunion 
labor  tends  of  course  to  a  bovcott  of  the 
person  supplying  such  materials.  As  to  the 
legality  of  a  boycott,  see  the  notes  to  Gray 
V.  Building  Trades  Council,  1  Ann.  Cas.  172; 
and  Wilson  v.  Hey,  13  Ann.  Cas.  82. 

A  rule  of  that  kind  has  however  been  held 
to  bear  such  a  relation  to  the  legitimate  in- 
terests of  the  members  of  the  union  as  to  be 
valid.  Thus  in  Bossert  v.  United  Brotherliood 
of  Carpenters,  etc.  77  Misc.  592,  137  X.  Y.  S. 
321,  it  was  said:  "It  is  certainly  legal  for  a 
body  of  men  to  agree  among  themselves  that 
they  will  not  work  under  certain  conditions 
or  upon  certain  kinds  of  material.  As  men 
cannot  be  compelled  to  work  at  all,  they  may 
place  any  conditions  they  please  upon  their 
employment.  Xhey  can,  for  instance,  agree 
among  themselves  that  they  will  not  work 
upon  carpenter  trim  which  has  not  been  made 
by  their  fellow  members.  This  is  a  lawful 
means  by  which  they  place  in  competition  in 
the  markets  the  labor  of  their  fellow  mill 
workers  or  the  product  of  such  a  mill.  Wlien 
at  work  upon  a  building  in  which  carpenter 
trim  is  to  be  used,  these  men,  in  carrying  out 
their  purpose  and  agreement,  may  quit  work 
or  refuse  to  work  because  the  trim  has  not 
been  made  by  men  of  their  Brotherhood. 
Unless  by  force,  threats,  or  intimidation  they 
are  compelled  to  leave  the  work,  there  can 
be  nothing  illegal  in  calling  their  attention  to 
the  fact  that  the  trim  they  are  handling  has 
not  been  made  by  their  fellow  members,  and 
that  to  continue  working  upon  it  Avould  be 
in  violation  of  their  mutual  agreements.  It 
would  not  amount  to  force,  compulsion,  or 
intimidation  to  state  to  these  men  that  they 
Xf'ere  perfectly  free  to  continue  at  work  upon 
this  nonunion  material  if  they  desired,  but 
that  by  so  doing  they  could  not  expect  to 
continue  in  the  Brotherhood  with  their  fellow 
members  and  receive  its  benefits,  and  would 
therefore  be  expelled.''  See  also  Bossert  v. 
Dhuy,  reported  in  full,  post,  this  volume,  at 
page  661. 

So  in  G.  F.  Parkinson  Co.  v.  Santa 
Clara  County,  154  Cal.  581,  16  Ann.  Cas. 
1165,  98  Pac.  107,  21  L.R.A.(N.S.)  550, 
^he  court  said:    "The  rule  that  their  members 
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could  not  work  with  nonunion  men,  or 
handle  material  supplied  by  an  employer  of 
nonunion  men,  was  adopted  before  any  dif- 
ference had  arisen  between  them  and  the 
plaintiff  or  its  manager.  It  Avas  a  rule  which 
they  supposed  would  benefit  them,  and  that 
was  its  sole  purpose.  Whatever  others  may 
think  of  the  policy  or  justice  of  such  a  rule, 
that  is  a  matter  outside  the  province  of  the 
courts,  and  as  with  regard  to  otiier  questions 
of  economic  or  political  aspect,  the  remedy, 
if  a  remedy  is  needed,  must  be  found  by  the 
legislature.  In  the  meantime,  and  for  present 
purposes,  we  must  recognize  the  fact  that 
tins  rule,  as  established  by  the  council  and 
the  afliliated  unions  was  devised  for  the 
promotion  of  an  object  certainly  not  unlaw- 
ful, that  the  occasion  which  called  for  its 
application  was  the  voluntary  act  of  plain- 
tiffs agent,  and  that  with  two  or  three 
possible  exceptions  to  be  hereafter  noticed, 
the  defendants  did  nothing  unlawful  in  their 
attempt  to  make  it  effective." 

In  Booth  v.  Burgess,  72  N.  J.  Eq.  181, 
65  Atl.  226,  a  rule  forbidding  union  men  to 
work  with  materials  produced  by  nonunion 
labor  was  held  to  be  invalid.  So  in  Moores 
V.  Bricklayers'  Union,  10  Ohio  Dec.  (Reprint) 
665,  10  Cine.  L.  Bui.  48,  it  was  said:  "The 
dealings  between  Parker  Bros,  and  their  mate- 
rialmen, or  between  such  materialmen  and 
their  customers,  had  not  the  remotest  natural 
connection,  either  with  defendants*  wages  or 
other  terms  of  employment.  There  was  no 
competition  or  possible  contractual  relation 
between  plaintiffs  and  defendants,  where  their 
interests  were  naturally  opposed.  The  right 
of  the  plaintiffs  to  sell  their  material  was 
not  one  which,  in  its  exercise,  brought  them 
into,  legitimate  conflict  wuth  the  right  of  de- 
fendants to  dispose  of  their  labor  as  they 
chose.  The  conflict  was  brought  about  by 
the  effort  of  defendants  to  use  plaintiffs' 
right  of  trade  to  injure  Parker  Bros,  and 
upon  failure  of  this,  to  use  plaintiffs'  cus- 
tomers' right  of  trade  to  injure  plaintiffs. 
Such  effort  cannot  be  in  the  bona  fide  ex- 
ercise of  trade,  is  without  just  cause,  and  is, 
therefore,  malicious.  The  immediate  motive 
of  defendants  here  was  to  show  to  the  build- 
ing world  what  punishment  and  disaster 
necessarily  followed  a  defiance  of.  their  de- 
mands. The  remote  motive  of  wishing  to  bet- 
ter their  condition  by  the  power  so  acquired, 
will  not,  as  we  think  we  have  shown,  make 
any  legal  justification  for  defendants'  acts." 
Similarly  in  Irving  v.  Neal,  209  Fed.  471,  the 
court  said:  "There  can  be  no  question: 
First,  that  a  combination  does  exist  between 
the  various  local  unions  which  constitute  the 
United  Brotherhood;  second,  that  one  of  the 
purposes  of  the  combination  is  to  compel  the 
unionization  of  all  manufacturiig  carpenter 
shops;   third,  that  the  object  is  to  restrain 


competition  between  open  shopB  and  union 
shops;  and,  fourth,  that  this  object  is  to  be 
accomplislied  principally  by  an  agreement  ta 
refuse  to  work  on  any  job  where  nonunion 
trim  is  used.  It  further  appears  that  an 
agreement  exists  between  the  Master  Car- 
penters Association,  composed  of  the  prin- 
cipal employers  of  carpenters  in  Greater  New 
York,  and  the  Joint  District  Council,  whereby 
the  builders  agree  to  use  only  union  trim, 
which  I  think  the  builders  were  coerced  into 
making  by  the  unions.  Tlie  efiTect  of  it  is  that 
nonunion  trim  except  of  negligible  sizes  can- 
not be  sold  throughout  almost  the  whole  of 
that  territory.  It  is  said  that  workmen  have 
a  right  to  refuse  to  work  for  any  reason  they 
choose,  good  or  bad,  which  is  satisfactory  to 
themselves.  This  is  true,  but  it  does  not 
follow  that  they  have  a  right  to  combine  to 
do  so  some  200,0iK)  strong  over  the  whole 
country.  Doubtless  the  purpose  of  the  com- 
bination is  to  advance  their  own  interests 
without  actual  malice  against  manufacturers 
who  do  not  wish  to  operate  their  mills  in 
accJbrdance  with  the  requirements  of  the 
unions.  This,  however,  is  true  of  almost 
every  combination  in  restraint  of  trade.  The 
combination  in  this  case  results  all  the  same 
in  directly  restraining  competition  between 
manufacturers.  The  precise  question  of  law 
to  be  determined  is  whether  this  feature  of 
the  combination,  there  being  no  right  of  ac- 
tion at  common  law^  is  made  unlawful  by, 
and  may  be  enjoined  under,  any  statute.  I 
think  it  is  shown  to  be  unlawful  under  the 
Sherman  Law  by  the  decision  of  the  supreme 
court  in  Loewe  v.  Lawlor,  208  U.  S.  274, 
28  Sup.  Ct.  301,  62  U.  S.  (L.  ed.)  488,  13 
Ann.  Cas.  815.  In  that  case  the  United 
Hatters  of  North  America,  composed  of  some 
9,000  members,  associated  with  other  labor 
unions  as  the  American  Federation  of  Labor, 
aggregating  more  than  1,000,000  members, 
combined  to  unionize  all  factories  in  which 
the  United  Hatters  worked.  The  particular 
party  proceeded  against  Avas  Lawlor  &  Co., 
not  for  the  purpose  of  restraining  interstate 
commerce,  nor  out  of  any  hostility  to  that 
particular  concern,  but  entirely  for  the  pur- 
pose of  benefiting  the  United  Hatters.  Yet 
the  method  of  enforcing  the  combination 
was  held  unlawful  under  the  Sherman  Law 
because  it  resulted  directly  in  restraining 
interstate  commerce.  I  Uiink  the  mere  agree- 
ment of  the  local  unions  throughout  the 
United  States  in  this  case  not  to  work  on 
nonunion  trim  necessarily  and  directly  re- 
strains interstate  commerce  in  the  same  way 
and  is  therefore  unlawful." 

As  to  the  validity  of  a  fine  imposed  by  a 
labor  union  on  an  employer  of  members  of  the 
union  for  purchasing  materials  produced  by 
nonunion  labor,  see  March  v.  Bricklayers,  etc. 
Union  No.  1,  79  Conn.  7,  6  Ann.  Cas.  848,  62 
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Atl.  201,   118   Am.   St.   Rep.    127,   4   L.R.A, 
(y.S.)   1198. 

In  Waterhouse  v.  Comer,  55  Fed.  149,  a 
rule  of  the  Brotherhood  of  Locomotive  En- 
gineers that  in  case  of  a  strike  on  one  railroad 
members  of  the  union  on  other  roads  were  for- 
bidden  to  handle  cars  of  the  company  against 
which  the  strike  was  directed  was  held  to  be 
void-  ^ 

ds  to  Teaching  of  Trade, 

A  rule  of  a  labor  union  binding  its  members 
not  to  teach  their  trade  to  others  except  by 
permission  of  the  union  has  been  held  to  be 
valid.  Snow  v.  Wheeler,  113  Mass.  179, 
wherein  the  court  said;  "The  object  and 
purposes  of  the  association  which  the  plain- 
tiffs represent  are  shown  by  the  constitution 
and  by-laws  of  the  lodge,  which  are  made 
part  of  the  case;  these  are  subscribed  to  by 
each  member  at  the  time  of  his  admission, 
with  an  additional  agreement  *not  to  teach 
or  cause  to  be  taught  any  new  hand  any  part 
or  parts  of  the  boot  or  shoe  trade  without 
the  permission  of  the  lodge  of  which  I  am  a 
member.*  Its  members  are  wholly  composed 
of  individuals  employed  as  workmen  in  the 
manufacture  of  boots  and  shoes,  but  it  does 
not  include  proprietors  or  their  foremen.  It 
is  insisted,  that  the  agreements  thus  estab- 
lished between  the  members  of  the  order  are 
in  unlawful  restraint  of  trade,  and  therefore 
illegal,  as  being  against  public  policy.  But 
in  the  opinion  of  the  court  the  point  is  not 
well  taken.  In  the  relations  existing  between 
labor  and  capital,  the  attempt  by  co-operation 
on  the  one  side  to  increase  wages  by  diminish- 
ing competition,  or  on  the  other  to  increase 
the  profits  due  to  capital,  is  within  certain 
limits  lawful  and  proper.  It  ceases  to  be  so 
when  unlawful  coercion  is  employed  to  con- 
trol the  freedom  of  the  individual  in  dispos- 
ing of  his  labor  or  capital.  It  is  not  easy 
to  give  a  definition  which  shall  include  every 
form  of  such  coercion;  it  is  enough  that  in 
the  compact  before  us  there  is  no  evidence  of 
any  purpose  to  use  such  unlawful  means  in 
Any  form." 

A.8  to  Political  Action  of  Members, 

In  Schneider  v.  Local  Union,  No.  60,  116 
la.  270,  7  Ann.  Cas.  868,  40  So.  700,  114 
Am.  St'.  Rep.  549,  5  L.R.A.(N.S.)  891,  it 
appeared  that  a  member  of  a  plumbers'  union 
had  been  appointed  to  the  board  of  examiners 
of  plumbers.  For  a  refusal  to  submit  to  the 
dictation  of  the  union  as  to  the  person  to  be 
appointed  plumbing  inspector  he  was  fined 
and  suspended  by  the  union.  Holding  to  be 
void  the  rule  under  which  the  right  of  the 
union  thus  to  control  the  action  of  a  member 
was  asserted  the  court,  after  stating  the  rule 
that  contracts  to   control   appointments   to 
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public  office  are  void,  said-:  "If,  therefore, 
the  appointment  of  McGilvray,  rather  than 
of  some  other  and  perhaps  more  competent 
man,  to  the  position  of  inspector,  could  be 
considered  as  furthering  the  purposes  for 
which  the  defendant  herein  was  established, 
nevertheless  the  attempt  to  secure  that  aj)- 
pointment,  by  threatening  and  imposing  fine 
and  suspension,  in  their  capacity  as  members 
of  the  union,  upon  public  officials  cliarged 
with  such  appointment,  was  a  violation  of 
law ;  and  this,  whether  those  officials,  as  mem- 
bers of  the  union,  had  committed  themselves 
to   McGilvray's  candidacy   or   not." 

In  England  it  has  been  held  that  a  rule 
of  a  labor  union  authorizing  it  to  levy  con- 
tributions on  members  for  the  purpose  of 
"securing  parliamentary  representation"  is 
void.  Amalgamated  Soc.  v.  Osborne  [1010] 
A.  C.  87,  folloiced  in  Wilson  v.  Scottish  Typo- 
graphical Assoc.  [1912]  Sc.  Ct.  Sess.  534. 
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Iiabor  Combinations  —  Validity  of 
Rules  —  Work  with  Nonunion  Em- 
ployees. 

It  is  not  illegal  for  the  officers  and  agents 
of  a  trade  union  to  refuse  to  allow  members 
of  the  brotherhood  to  work  in  plaintiffs'  mill 
with  nonunion  men  or  to  refuse  to  allow  its 
members  to  work  in  the  erection  of  materials 
furnished  in  a  nonunion  shop. 

[See  note  at  end  of  this  case.] 

Same. 

Ihe  voluntary  adoption  of  a  rule  not  to 
work  upon  nonunion  made  material  and  its 
enforcement  in  a  particular  case  differs  from 
a  general  boycott  of  a  particular  dealer  with 
a  malicious  purpose  to  destroy  his  good  will 
or  business,  and  an  act  done  maliciously  for 
an  illegal  purpose  may  be  restrained,  but, 
when  done  in  good  faith  for  a  legal  purpose, 
may  be  held  to  be  within  the  bounds  of  rea- 
sonable business  competition. 

[See  note  at  end  of  this  case.] 

Same. 

The  voluntary  adoption  by  an  association 
of  employees  of  reasonable  rules  relating  to 
persons  for  whom  and  conditions  under  which 
its  members  shall  work  is  not  illegal  at  com- 
mon law. 

[See  note  at  end  of  this  case.] 
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Same. 

Tlie  enforcement,  by  fine  or  expulsion,  of 
rules  adopted  by  an  association  relating  to 
persons  for  whom  members  may  work,  is  not 
illegal. 

[Sec  note  at  end  of  this  case.] 

Same. 

An  association  of  individuals  may  deter- 
mine that  its  members  shall  not  work  for 
specified  employers  of  labor,  and,  if  the  de- 
termination is  in  good  faith  and  not  through 
malice  or  otherwise  to  injure  an  employer, 
that  such  action  does  result  in  incidental' 
injury  does  not  warrant  an  injunction.    • 

[See  note  at  end  of  this  case.] 

Same. 

Voluntary  orders  by  a  labor  organization 
for  the  benefit  of  its  members  and  the  enforce- 
ment thereof  within  the  organization  is  not 
coercion,  as  members  who  are  not  willing  to 
obey  the  orders  are  at  liberty  to  withdraw 
from  the  organization. 

[See  note  at  end  of  this  case.] 

Boycott  —  liCgality. 

For  a  union  to  call  upon  the  public  gener- 
ally to  discontinue  using  plaintiffs'  material 
and  seek  to  prevent  all  persons,  by  communi- 
cation or  otherwise,  from  dealing  with  plain- 
tiffs, is  illegal. 

[See  1  Ann.  Cas.  177;  13  Ann.  Cas.  86;  13 
Ann.  Cas.  826;  103  Am.  St.  Rep.  488.] 

Bosaert  v.  Dhuy,  166  X.  Y.  App.  Div.  251, 
reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Second  Judicial  Department. 

Action  by  Louis  Bossert  et  al.,  plaintiffs, 
against  Frederick  Dhuy  et  al.,  defendants. 
Judgment  for  plaintiffs  at  Special  Term  of 
Supreme  Court.  Judgment  affirmed  by  Ap- 
pellate Division  of  Supreme  Court.  All  par- 
ties appeal     Reversed. 

[344]  The  material  part  of  the  judgment 
appealed  from  is  as  follows:  ''It  is  adjudged 
that  the  defendants,  their  attorneys,  agents, 
servants,  associates  and  all  persons  acting 
in  aid  of  or  in  connection  with  them  and  each 
of  them,  be  and  they  hereby  are  perpetually 
enjoined  and  prohibited  from  conspiring,  com- 
bining, or  acting  in  concert  in  am'  manner 
to  injure  or  interfere  with  the  plaintiffs'  good 
will,  trade  or  business  by  any  of  tlie  following 
means,  to  wit: 

"By  sending  to  any  customer  or  prospective 
customer  of  plaintiffs,  any  letter,  circular  or 
communication  printed,  written  or  oral  which 
in  terms  or  by  inference  suggests  that  labor 
troubles  will  follow  the  use  of  materials  pur- 
( based  from  plaintiffs  or  from  any  person, 
firm  or  corporation  declared  unfair  or  wlinse 
material  docs  not  bear  the  union  label,  mean- 
ing the  plaintiffs  thereby;   or 

"By  inducing,  ordering,  directing,  requiring 
or  compelling  by  any  by-law,  rule  or  regula- 
tion or  any  act  thereunder  any  person  wbat- 
ever   to   refrain   from   or  cease   working   for 


any  person,  firm  or  corporation  because  they 
use  material  purcliased  of  or  furnished  by 
plaintiffs,  or  by  any  person,  firm  or  corpora- 
tion declared  unfair,  or  whose  material  does 
not  bear  the  union  label,  meaning  the  plain- 
tiffs thereby. 

"And  the  defendants  are  further  enjoined 
from  inducing  any  workmen  in  otber  trades 
to  quit  work  on  any  building  because  non- 
union carpenters  are  there  employed  to  install 
the  plaintiffs'  materials  which  union  car- 
penters refuse  to  handle  or  install. 

"Nothing  herein  contained  is  to  be  con- 
strued to  [346]  prevent,  peaceable  strikes 
except  those  directed  agains|>  customers  or 
prospective  customers  of  plaintiffs  for  the 
purpose  of  injuring  or  interfering  with  plain- 
tiffs' good  will,  trade  or  business." 

The  judgment  of  the  Special  Term  was 
unanimously  affirmed  by  the  Appellate 
Division  (Bossert  v.  Dhuy,  166  App.  Div. 
251)  and  the  order  of  affirmance  expre>sly 
states  that  the  court  "unanimously  decided 
that  the  findings  of  fact  are.  supported  by  the 
evidence."  The  facts  found  by  the  Special 
Term  and  so  imanimously  affirmed,  as  far  as 
now  material,  are  stated  in  the  opinion. 

Charles  Maitland  Beattie  for  defendants. 
Walter  Gordon  Merritt  for  plaintiffs. 

[350]  Chase,  J. — The  plaintiffs  are  co- 
partners engaged  in  the  borough  of  Brooklyn, 
city  of  New  York,  in  the  manufacture,  pur- 
chase and  sale  of  doors,  sash,  blinds,  trim, 
lumber  and  other  kinds  of  woodwork.  Thev 
employ  from  five  to  six  hundred  persons  in 
their  factories  in  the  production  of  such 
woodwork,  b\it  do  not  perform  any  work  in 
the  installation  of  the  woodwork  so  manu- 
factured by  them.  All  of  such*  woodwork  is 
sold  to  builders.  The  defendants  are  oflicere^. 
representatives  and  agents  of  the  I'nited 
Brotherliood  of  Carpenters  and  Joiner«»  of 
America  and  of  its  branches  in  tlie  ritv  of 
Xew  York  and  vicinity.  The  United  Brother- 
hood of  Carpenters  and  Joiners  of  America, 
hereinafter  oallecl  the  Brotherhood,  is  a  volun- 
tary unincorporated  association  of  workmen. 
It  has  a  membership  of  about  200,000  jour- 
neymen carpenters  with  headquarters  at 
Indianapolis,  Indiana,  subdivido<l  into  aliout 
1,000  local  brandies,  also  voluntary  unincor- 
porated associations,  over  8e\'enty  of  which 
local  associations  are- within  the  limits  of  the 
city  of  New  York. 

[361]  All  manufacturers  of  woodwork  who 
do  not  operate  under  an  agreement  with  said 
Brotherhood  or  one  of  it  a  branches  and  do 
not  agree  to  employ  union  carpentere  ex- 
clusively, are  known  by  the  defendants  as^ 
nonunion,  unfair  or  open  shop  manufacturers 
and  their  products  are  known  m  nonunion » 
unfair  or  open  shop  materialB. 

The  plaintiffs  operate  an  open  shop,  aeleot- 
iug  their  employeea  without  dlscriminatioii 
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against  any  person  on  the  ground  that  he  is 
or  is  not  a  member  of  the  local  union,  and 
pursue  this  policy  as  a  matter  of  principle 
and  not  for  mercenary  reasons,  and  for  many 
years  the  relations  between  the  plaintiffs  and 
their  employees  were  mutually  satisfactory. 
The  Brotherhood  issues  a  monthly  paper,  its 
official  organ,  called  The  Carpenter  and  holds 
biennial  conventions  attended  by  delegates 
elected  from  the  local  unions.  Since  1904 
the  Brotherhood  has  been  engaged  in  a  gen- 
eral combination  among  other  things  to  pre- 
vent the  employment  of  nonunion  carpenters 
or  woodworkers  in  woodworking  factories,  or 
in  erecting  certain  kinds  of  woodwork  and 
has  adopted  rules  which  forbid  its  members 
•  from  working  for  any  employer  who  employs 
any  so-called  nonunion  carpenters,  and  from 
working  on  or  in  connection  with  any  building 
where  materials  are  used  which  are  pur- 
chased from  any  employer  who  employs  non- 
union carpenters,  and  the  constitution  of  the 
Brotherhood  provides  that  it  shall  be  the 
duty  of  local  unions  to  prevent  its  members 
encouraging  the  use  of  any  unfair  material 
by  handling  the  same. 

From  time  to  time  the  Brotherhood  in  con- 
nection with  the  joint  district  council  of  the 
carpenters'  union  have  circulated  a  letter 
which  in  part  is  as  follows: 
''To  Owners,  Architects,  Contractors,  and 
Builders  of  A^ew?  York  City  and  Vicinity: 

"Gentlemen. — In  order  to  avoid  any  labor 
trouble  on  jobs  you  are  interested  in  we  deem 
it  necessary  to  request  you  to  stipulate  in  all 
your  contracts  a  clause  [352]  guaranteeing 
the  employment  of  recognized  union  men,  also 
a  clause  requiring  in  the  execution  of  all  con- 
tracts for  carpenter  work  the  employment  of 
union  made  trim,  mantels,  parquet  flooring, 
and  other  shop  made  carpenter  work.  This 
applies  particularly  to  all  classes  of  kalamcin 
and  metal  covered  work. 

"We  desire  to  inform  you  that  unless  this 
material  has  been  constructed  under  strict 
union  conditions  we  shall  refuse  to  handle  it. 
It  being  a  well  known  fact  that  the  agents  of 
unfair  and  nonunion  firms  resort  to  mis- 
statements in  order  to  obtain  contracts  in 
this  city  we  recommend  that  before  placing 
contracts  with  any  firm  not  on  this  list  you 
communicate  with  this  organization  regarding 
the  union  standing  of  said  firm. 

'•Stipulating  in  your  contract  that  your 
trim,  etc.,  must  bear  this  union  label  (here 
anpears  a  cut  of  label)  will  avoid  all  com- 
plications." 

The  rules  of  the  Brotherhood  provide  in 
substance  that  if  any  member  is  proven  guilty 
of  working  with  nonunion  carpenters  or  on 
material  made  in  a  shop  where  nonunion 
carpenters  are  employed,  he  shall  be  subject 
to  fine  or  expulsion  from  the  association. 

The  defendants  havinj?  attempted  to  enforce 
♦he  rules  of  the  Brotherhood  against  its 
members  handling  nonunion  made  woodwork, 
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this  action  was  brought  by  the  plaintiffs  to 
obtain  an  injunction  against  the  defendants 
taking  (in  substance)  any  action  affectinji 
the  plaintiffs  and  the  building  material  made 
in  their  mills. 

In  National  Protective  Assoc,  etc.  v.  Cuni- 
ming,  170  N.  Y.  315,  320,  63  N.  E.  369,  88 
Am.  St.  Rep.  648,  58  L.R.A.  136,  Chief  Judge 
Parker  stated  that  he  would  assume  that 
certain  principles  of  law  laid  down  in  the 
opinion  of  Judge  Vann  in  that  case  are  cor- 
rect, namely :  "It  is  not  the  duty  of  one  man 
to  work  for  another  unless  he  has  agreed  to, 
and  if  he  has  so  agreed  but  for  no  fixed 
period,  either  may  end  the  contract  when- 
ever he  chooses.  The  one  may  work,  or  refuse 
to  work,  at  will,  and  the  [353]  other  may 
hire  or  discharge  at  will.  The  terms  of 
employment  are  subject  to  mutual  agreement, 
without  let  or  hinderance  from  anv  one.  If 
the  terms  do  not  suit,  or  the  employer  does 
not  please,  the  right  to  quit  is  absolute,  and 
no  one  may  demand  a  reason  therefor.  What- 
ever one  man  may  do  alone,  he  may  do  in 
combination  with  others,  provided  they  have 
np  unlawful  object  in  view.  Mere  numbcr.s 
do  not  ordinarily  affect  the  quality  of  tho 
act.  Workingmen  have  the  right  to  organize 
for  the  purpose  of  securing  higher  wap:e8, 
shorter  hours  of  labor  or  improving  their 
relations  with  their  employers.  They  have 
the  right  to  strike;  that  is,  to  cease  working 
in  a  body  by  prearrangeraent  until  a  griev- 
ance is  redressed,  provided  the  object  is  not 
to  gratify  malice  or  inflict  injury  upon  others, 
but  to  secure  better  terms  of  employment  for 
themselves.  A  peaceable  and  orderly  strike, 
not  to  harm  others,  but  to  improve  their  own 
condition,  is  not  in  violation  of  law." 

After  quoting  from  the  opinion  of  Judge 
Vann,  as  stated,  he  added:  "Stated  in  other 
words,  the  pi^positions  quoted  recognize  the 
right  of  one  man  to  refuse  to  work  for  an- 
other on  any  ground  that  he  may  regard  as 
sufficient,  and  the  employer  has  no  right  to 
demand  a  reason  for  it.  Btit  there  is,  I  take 
it,  no  legal  objection  to  the  employee's  giving 
a  reason,  if  he  has  one,  and  the  fact  that  the 
reason  given  is,  that  he  refuses  to  work  with 
another  who  is  not  a  member  of  his  organiza- 
tion, whether  stated  to  his  employer  or  no» 
does  not  affect  his  right  to  stop  work  nor  does 
it  give  a  cause  of  action  to  the  workman  to 
whom  he  objects  because  the  employer  sees 
fit  to  discharge  the  man  objected  to  rather 
than  loEe  the  services  of  the  objector.  Tlie 
same  rule  applies  to  a  body  of  men  who, 
having  organized  for  purposes  deemed  bene- 
ficial to  themselves,  refuse  to  work.  Tlieir 
reasons  may  seem  inadequate  to  others,  but 
if  it  seems  to  be  in  their  interest  as  members 
of  an  organization  to  refuse  [354]  longer  to 
work,  it  is  their  legal  riglit  to  stop.  .  .  . 
And  whenever  the  courts  can  see  that  a  re- 
fusal of  members  of  an  organization  to  work 
with    nonmemJiers    mav    be    in    the    interest 
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of  the  several  members,  it  will  not  assume, 
in  the  absence  of  a  finding  to  the  Contrary, 
that  the  object  of  such  refusal  was  solely 
to  gratify  malice  and  to  inflict  injury  upon 
such  nonmembers.  .  .  .  These  principles 
concede  the  right  of  an  association  to  strike 
in  order  to  benefit  its  members;  and  one 
method  of  benefiting  them  is  to  secure  them 
employment,  a  method  conceded  to  be  within 
tlie  right  of  an  organization  to  employ/' 

Judge  McLaughlin,  now  of  this  court,  then 
in  the  Appellate  Division,  writing  in  the 
National  Protective  Assoc,  etc.  v.  Oumraing 
in  that  court,  53  App.  Div.  227,  230,  65  N. 
Y.  ,S.  946,  said:  *'The  Enterprise  Associa- 
tion refused  to  permit  its  members  to  work 
upon  any  job  where  the  members  of  the 
plaintiff  were  employed,  and  informed  the 
employer  in  each  instance  that  unless  the 
members  of  tlie  plaintiff  were  discharged  its 
members  would  strike  or,  in  other  words, 
abandon  the  job,  which  they  did,  or  threatened 
to  do,  in  the  three  instances  specified  in  the 
complaint;  that  they  neither  used  force  nor 
did  anything  tending  to  a  breach  of  the 
peace,  other  than  that  included  in  its  threat 
to  order  a  strike  or  withdraw  its  members, 
as  well  as  the  members  of  the  other  associa- 
tions allied  with  it,  from  the  work  on  which 
they  were  engaged.  .  .  .  This  is  all  that 
the  Enterprise  Association  did.  It  was  seek- 
ing to  obtain  employment  for  its  own  mem- 
bers, and  wherever  it  found  places  filled  by 
members  of  the  plaintiff  association  it  pro- 
cured their  discharge  in  order  that  the 
employment  might  be  given  to  members  of 
the  Enterprise  Association,  and  in  case  that 
v^as  not  done,  they  either  withdrew  or 
threatened  to  withdraw  from  the  work." 

It  is  unnecessary  in  the  case  now  under 
consideration  [355]  to  hold  that  in  all  cases 
and  under  all  circumstances,  whatever  a  man 
may  do  alone  he  may  do  in  comoination  with 
others,  but  it  was  clearly  established  in  the 
National  Protective  Association  case  that 
workingmen  may  oi^anize  for  purposes  deemed 
beneficial  to  themselves  and  in  that  organized 
capacity  may  determine  that  their  members 
shall  not  work  with  nonmembers  or  upon 
specified  work  or  kinds  of  work. 

It  wtis  not  illegal,  therefore,  for  the  defend- 
ants to  refuse  to  allow  members  of  the 
Brotherhood  to  work  in  the  plaintiffs'  mill 
with  nonunion  men.  The  same  reasoning 
results  in  holding  that  the  Brotherhood  may 
by  voluntary  act  refuse  to  allow  its  members 
to  work  in  the  erection  of  materials  furnished 
by  a  non-union  shop.  Such  action  has  rela- 
tion to  work  to  be  performed  by  its  members 
and  directly  affects  them.  The  voluntary 
adoption  of  a  rule  not  to  work  upon  non- 
union made  material  and  its  enforcement 
differs  only  in  degree  from  such  voluntary 
rule  and  its  enforcement  in  a  particular  case. 
Such  a  determination  also  differs  entirely 
from  a  general  boycott  of  a  particular  dealer 


or  manufacturer  with  a  malicious  intent  and 
purpose  to  destroy  the  good  will  or  business 
of  auch  dealer  or  manufacturer.  An  act, 
when  done  maliciously  and  for  an  illegal 
purpose,  may  be  restrained;  and  held  to  be 
within  the  bounds  of  reasonable  business 
comx>etition  when  done  in  good  faith  and  for 
a  legal  purpose.  (See  Ruling  Case  Law,  vol. 
16,  pp.  431,  432  and  433.) 

It  appears  bv  findings  that  are  uncon- 
trovertibly  established  by  reason  of  the 
unanimous  affirmance  of  the  Special  Term 
by  the  Appellate  Division  that  it  was  not 
the  intent  and  purpose  of  the  defendants  in 
this  case  to  iniure  the  good  will  or  business 
of  the  plaintiffs  as  individuals  or  of  non- 
union manufacturers  generally.  In  refusing 
to  work  on  nonunion  made  material,  they 
were  conserving  their  interests  as  individuals 
and  as  members  [356]  of  the  Brotherhood, 
and  in  so  doin£;  necessarily  interfered  to  some 
extent  with  nonunion  manufacturers.  Such 
interference  necessarily  resulted  to  some  ex- 
tent also  in  the  National  Protective  Associa- 
tion case,  and  such  fact  did  not  prevent  the 
court  sustainii\g  the  action  of  the  defendants 
therein.  The  importance  of  the  facts  in  each 
case  involving  individual  or  associate  action 
affecting  the  relations  of  employers  and  em- 
ployees is  such  that  even  although  it  mate- 
rially increases  the  length  of  this  opinion,  v/e 
quote  some  of  the  important  findings 
mentioned: 

"1.  The  I'nited  Brotherhood  of  Carpenters 
and  Joiners  of  America  is  a  voluntarv  associa- 
tion  and  trade  union  of  carpenters  whose 
meml)ors  consist  of  so-called  'outside  car- 
penters' who  work  on  buildings,  and  'inside 
carpenters,'  who  work  in  mills. 

"7.  That  the  members  have  adopted  rules 
antedating  any  strikes  against  plaintiff's 
material,  by  which  outside  members  are  not 
to  work  on  mill  products  not  made  in  Inills 
manned  by  their  inside  members. 

"8.  That  said  rules  were  not  adopted  with 
the  plaintiff  in  view,  but  were  intended  to 
^'ipp'y  generally  to  the  products  of  all  non- 
union mills. 

"10.  The  nonunion  mills,  including  that  of 
the  plaintiff,  compete  in  their  products  tcith 
the  mills  manned  by  the  members  of  said 
United  Brotherhood. 

"11.  That  the  said  United  Brotherhood  has 
established  a  union  or  minimum  rate  of 
wages,  and  fixed  certain  hours  per  day  for 
its  members  to  work,  but  said  union  rate  of 
wages  does  not  prevent  employers  from  pay- 
ing a  higher  rate  of  wages  to  any  or  all 
members  whom  they  employ. 

"14.  The  more  mills  that  are  unionized  the 
more  chance  have  the  outside  and  inside  car- 
penters of  said  United  Brotherhood  to  obtain 
work  at  union  wages  and  under  union 
conditions. 

"17.  That  it  conduces  to  the  betterment  of 
the  condition  [357]  of  the  members  of  sai* 
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United  Brotherhood  not  to  install  the  mill 
products  of  pl&intiff  in  buildings. 

"18.  That  the  defendants  believe  it  would 
be  to  their  advantage  not  to  handle  the  mill 
products  of  the  plaintiff,  and  in  the  matters 
complained  of  have  been  actuated  by  that 
belief  and  motive. 

"19.  That  it  would  tend  to  increase  the  sale 
of  union  mill  products  made  by  the  inside 
carpenters,  members  of  the  United  Brother- 
hood and  so  secure  them  in  work  and.  increase 
the  chances  of  outside  members  to  obtain 
work  in  union  mills,  for  the  outside  members 
to  refuse  to  handle  the  nonunion  mill  pro- 
ducts of  the  plaintiff. 

"21.  That  none  of  the  members  of  said 
United  Brotherhood  who  refuse  to  install 
any  of  the  mill  products  of  plaintiff  were 
under  contract  to  give  their  services  for  any 
particular  period. 

''24.  There  was  no  violence,  nor  any  threat 
of  violence,  on  the  part  of  the  defendants  in 
connection  with  any  of  the  acts  complained  of. 

"25.  That  no  threat,  coercion  or  intimida- 
tion was  used  by  any  of  these  defendants  to 
induce  the  union  carpenters  to  quit  work 
where  strikes  against  plaintiff's  material 
occurred,  except  the  enforcement  of  the  by- 
laws. 

'*26.  That  none  of  the  defendants  interfered 
in  any  way  to  prevent  the  different  employers 
herein  whose  jobs  were  struck  from  procur- 
ing nonunion  carpenters  to  continue  their 
work. 

"20.  That  the  members  of  the  United 
Brotherhood  quit  work  on  all  the  jobs  com- 
plained of  because  of  their  said  rules  to  work 
only  on  imion  material  made  by  their  own 
members,  and  of  their  oicn  volition, 

"30.  That  in  all  matters  complained  of 
herein  the  defendants  acted  without  malice 
towards  plaintiff. 

"32.  The  primary  motive  and  purpose  the 
defendants  had  in  view  in  all  the  matters 
complained  of  regardless  of  whether  their  acts 
would  be  in  furtherance  of  such  [358]  motive 
and  purpose — or  not — were  to  Ijenefit  their 
fellow-members  in  said  brotherhood  by  pro- 
curing them  work  and  helping  the  sale  of  the 
union-made  mill  products  of  their  fellow-mem- 
bers in  mills. 

"35.  The  defendants  have  refused  to  install 
the  mill  products  of  other  nonunion  mills 
than  that  of  the  plaintiff. 

"43.  That  to  compel  the  members  of  said 
United  Brotherhood  to  work  on  the  mill 
products  of  the  plaintiff  limits  the  sale  of  the 
union  mill  products  made  by  its  members, 
and,  to  that  extent  tends  to  throw  them  out 
of  work. 

"44.  That  generally  the  union  rate  of 
wages  is  higher  and  the  hours  of  work  shorter 
per  day  than  in  nonunion  mills. 

"46.  That  the  union  rate  of  wages  and 
hours  tends  to  a  higher  and  better  standard 
of  living  than  then  nonunion  rates  and  hours. 
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"49.  That  the  hours  of  labor  in  plaintiff's 
mill  are  more  than  eight  hours  .per  day." 

The  trial  court  also  found  **That  said 
Brotherhood  has  adopted  and  sought  to  en- 
force and  in  many  instances  has  enforced 
rules  which  forbid  and  prevent  its  members 
from  working  for  any  employer  who  employs 
any  so  called  nonunion  carpenters  and  from 
working  on  or  in  connection  with  any  build- 
ing where  materials  are  used  which  are  pur- 
chased from  any  employer  who  employs  any 
nonunion  carpenters." 

In  considering  this  finding  of  the  court  we 
must  keep  in  mind  the  fact  that  the  action 
of  the  Brotherhood  did  not  interfere  with  any 
contract  between  employer  and  employee.  Its 
action  was  open  and  clearly  defined  and  its 
enforcement  was  not  designed  to  and  did  iiot 
include  any  force,  fraud,  threat  or  defama- 
tion. Its  action  was  voluntary  and  concerned 
labor  competition  in  which  the  association 
and  its  members  are  vitally  interested. 

The  voluntary  adoption  by  an  association 
of  employees  [359]  of  reasonable  rules  re- 
lating to  persons  for  whom  and  conditions 
under' which  its  members  shall  work  is  not 
illegal  at  common  law.  (National  Protective 
Assoc.  V.  Gumming,  supra;  Macauley  Brothers 
V  Tierney,  19  R.  I.  255,  33  Atl.  1^  61  Am.  St. 
Rep.  770,  37  L.R.A.  455;  Bohn  Mfg.  Co.  v. 
Hollis,  54  Minn.  223,  55  N.  W.  1119,  40  Am. 
St.  Rep.  319,  21  L.R.A.  337;  J.  F.  Parkinson 
Co.  V.  Building  Trades  Council,  154  Cal.  581, 
16  Ann.  Cas.  1165,  98  Pac.  1027,  21  L.R.A. 
(N.S.)  650:  Martin  Modem  Law  of  Labor 
Unions,  109;  Gill  Engraving  Co.  v.  Doerr, 
214  Fed.  Ill;  State  v.  Van  Pelt,  136  X.  C. 
663^  1  Ann.  Cas.  495,  49  S.  E.  177,  68  L.R.A. 
760;  R.  C.  L.  vol.  16^450.) 

Neither  is  the  enforcement  of  such  rules  by 
the  association  through  fines  or  by  expulsion 
from  the  association  illegal.  Members  are 
thus  simply  required  to  obey  rules  of  the 
association  so  long  as  they  remain  members 
thereof.     (Bohn  Mfg.  Co.  v.  Hollis,  supra.) 

An  association  of  individuals  may  deter- 
■  mine  that  its  members  shall  not  work  for 
specified  employers  of  labor.  The  question 
ever  is  as  to  its  purpose  in  reaching  such 
determination.  If  the  determination  is 
reached  in  good  faith  for  the  purpose  of  bet- 
tering the  condition  of  its  members  and  not 
through  malice  or  otherwise  to  injure  an 
enjployer  the  "fact  that  such  action  may 
result  in  incidental  injury  to  the  employer 
does  not  constitute  a  justification  for  issu- 
ing an  injunction  against  enforcing  such 
action. 

Workingmen  cannot  be  compelled  to  work 
when  by  so  doing  their  position  as  working- 
men  will  be  injured,  simply  because  if  they 
do  not  continue  their  work  a  manufacturing 
employer  will  not  be  able  to  sell  as  large  a 
quantity  of  material  as  he  otherwise  would 
and  thus  his  good  will,  trade  or  business  may 
be    affected.      (See    extended    discussion    in 
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Har\'ard  Law  Review,  vol.  20,  pp.  253,  345, 
429.)  "The  United  States  Supreme  Court 
lias  recently  had  before  it  the  case  of  Paine 
Lumber  Co.  v.  Xeal,  244  U.  S.  469,  471,  37 
S.  Ct.  718,  61  U.  S.  (L.  ed.)  1256  (advanced 
sheets,  August  1.  1917)  which  was  an  action 
to  enjoin  the  United  Brotherhood  of  Carpen- 
ters and  Joiners  of  America  from  conspiring 
[360]  to  have  its  members  refuse  to  work 
upon  material  made  by  the  plaintiffs  in  that 
action  because  not  made  bv  union  labor,  and 
also  to  enjoin  them  from  enforcing  bylaws 
intended  to  prevent  its  members  from  work- 
ing upon  what  is  called  unfair  material.  Ihe 
injunction  was  denied.  Justice  Holmes 
speaking  for  the  court  in  affirming  the  judg- 
ment appealed  from,  and  referring  to  the 
merits  of  the  controversy,  said,  'As  this  Court 
is  not  the  final  authority  concerning  the  laws 
of  New  York  we  say  but  a  word  about  them. 
We  shall  not  believe  that  the  ordinary  action 
of  a  labor  union  can  be  made  the  ground  of 
an  injunction  under  those  laws  until  we  are 
so  instructed  by  the  New  York  Court  of  Ap- 
peals. National  Protective  Assoc,  etc.  v. 
Cumming,  170  N.  Y.  315,  63  N.  E.  360,  88  Am. 
St.  Rep.  648,  58  L.R.A.  135.  Certainly  the 
conduct  complained  of  has  no  tendency  to 
produce  a  monopoly  of  manufacture  or  build- 
ing since  th(^  more  successful  it  is  the  more 
competitors  are  introduced  into  the  trade. 
Cases  like  Kellogg  v.  Sowerby,  190  N.  Y.  370, 
83  N.  E.  47,  concerning  conspiracies  between 
railroads  and  elevator  companies  to  prevent 
competition,  seem  to  us  very  clearly  not  to 
have  Ijeen  intended  to  over-rule  the  authority 
that  we  cite,  and  not  to  have  any  bearing  on 
the  present  point.'' 

The  facts  in  the  Paiye  Lumber  Company 
case  were  substantiallv  the  same  as  the  facts 
in  the  case  now  before  us,  and  we  understand 
the  Supreme  Court  of  the  United  States  to 
assert  in  substance  and  effect  that  an  ordi- 
nary common  law  action  should  not,  even 
considered  with  the  statutes  now  in  force,  be 
sustained  in  this  state  upon  the  facts  shown 
in  that  case,  or  in  the  case  now  before  us. 

The  decision  in  this  case  also  contains  a 
finding  as  follows:  "That  in  the  year  1910 
tlie  defendants  entered  into  a  combination  to 
organize  all  the  nonunion  mills  of  Brooklyn 
Jind  a  resolution  was  passed  at  the  convention 
of  the  United  Brotherhood  in  1910  to  carry 
out  that  campaign  in  the  borough  of  Brook- 
Ivn. 

• 

[361 1  "That  subsequently  and  on  or  about 
September  L5,  1910,  four  or  more  strikes  were 
called  in  one  day  against  building  operations 
in  Brooklyn  .  .  .  and  the  carpenters  em- 
ployed .  .  .  quit  work  on  orders  of  the 
business  agents." 

Upon  all  of  the  findinsfs  before  us  the 
Btatcmont  in  the  findini;  that  there  was  a 
"combination  to  orsanize  all  the  nonunion 
milU  of  Brooklvn''  siniplv  means  that  the 
Tirotherhood  determined  to  carry  out  the  pro- 


visions of  its  constitution  relating  to  non- 
union made  material  by  insisting  upon  its 
enforcement  and  by  imposing  the  penalties 
provided  thereby  in  case  of  failure  of  any  of 
its  members  to  comply  therewith.  The  furth- 
er statement  as  to  the  ''orders  of  the  business 
agents"  simply  means  that  the  repre.»enta- 
tives  of  the  Brotherhood  called  the  att^^ntion 
of  union  carpenters  employed  on  buildings 
where  nonunion  material  was  being  erected 
to  the  cpnsequences  to  them  as  members  of 
the  Brotherhood  in  case  they  continued  such 
employment. 

The  importance  of  the  findings  of  fact  in 
each  case  is  shown  in  the  records  before  us 
herein.      Justice    Blackmar    in    Newton    Co. 
v.  Erickson,  70  Misc.  291,  126  N.  Y.  S.  949, 
granted  an  application  for  a  preliminary  in- 
jimction  while  then  Justice  Crane,  77  Misc. 
592,   in   this  case  denied   an   application   to 
punish   one  of  the  defendants  for  contempt 
for  an  alleged  disobedience  of  the  pi'eliminary 
injunction.     The  form   of  the  injunction   in 
each  case  was  the  same.    It  will  be  seen  that 
the  conclusions  reached  by  the  justices  respec- 
tively  were    based   upon   the   facts   as   they 
severally   appeared   and   were   construed    by 
them.     Justice  Blackmar  a   little  later    (A. 
P.  Hogle  Co.  v.  Mulvaney,  N.  Y.  L.  J.,  May 
11,  1912)  referred  to  the  Newton  case  on  the 
application  for  a  preliminary  injunction  and 
to   the   decision   in   the   National   Protective 
Association  case  and  said  that  the  Newton 
decision  made  by   him  was   based  upon    his 
finding  that    [362]    the  defendants   intended 
to  injure  the  business  of  the  plaintiff.    It  is 
now  unanimously  found  that  the  defendants 
did  not  have  a  prima r%'  intent  to  injure  the 
plaintiffs. 

Upon  all  the  findings  of  fact  in  this  case 
the  court  found  as  conclusions  of  law: 

**L  It  was  lawful  for  the  members  of  the 
carpenters'  unions  to  agree,  and  embody  that 
agreement  in  a  constitution  and  by-laws,  that 
they  would  not  work  upon  any  mill  products 
which  were  not  union  made. 

"2.  It  was  lawful  for  the  members  of  said 
unions  to  adopt  by-laws  by  which  each  agreed 
he  should  be  subject  to  a  fine  if  he  was  found 
working  knowingly  on  nonunion  mill  prod- 
ucts. 

"3.  It  was  lawful  for  these  unions  to  elect 
and  employ  certain  of  their  memljers  to 
notify  the  other  members  as  to  whetlier  the 
mill  work  they  were  engaged  upon  was  union 
or  nonunion. 

"4.  It  was  lawful  for  the  union  members 
to  quit  work  in  a  body  whenever  they  ascer- 
tained that  nonunion  mill  work  was  pre- 
sented to  them  to  work  upon.   . 

"5.  Their  right  to  quit  work  in  a  body  on 
the  mill  work  of  the  plaintiff  would  not  be 
lost  or  changed  because  the  striking  men  had 
in  view  the  fact  that  such  a  strike  would 
tend  to  reduce  the  sales  of  the  plaintiff's 
mill  products. 


BOSSERT 

£21  N. 
"6.  The  right  to  quit  work  in  a  body  on 
the  mill  work 'of  plaintiff  would  not  be  lost 
-or  changed  because  the  Rtriking  men  had  in 
view  the  fact  that  such  a  strike  would  tend 
to  increase  tlie  sales  of  the  union  made  mill 
products  by  their  fellow-members  in  mills. 

"7.  The  plaintitY  has  no  right  to  have  the 
sen'ices  of  the  union  carpenters  in  the  erec- 
tion of  its  mill  work  if  they  do  not  want  to 
work  upon  it. 

"8.  The  union  members  have  the  right  to 
inform  any  builder  that  they  will  only  work 
on  mill  products  made  by  their  own  members 
in  mills. 

"9.  They  have  the  same  right  to  so  inform 
the  builder  [383J  before  he  purchased  mill 
products  as  when  he  asked  them  to  work 
upon  and  install  mill  products." 

Notwithstanding  the  quoted  and  other  con- 
clusions of  law  found  bv  the  court  in  this 
case  which  would  seem  to  preclude  a  judg- 
ment in  favor  of  the  plaintiffs  the  court  found 
as  follows: 

''That  the  combination  of  the  defendants  to 
jirevent  the  sale,  use  and  installation  of  the 
plaintiff^a  wood  materials  by  causing  all 
union  carpenters  to  refuse  to  handle  sai^ 
materials  or  work  upon  any  building  where 
said  materials  were  being  used,  is  illegal. 

**Tliat  the  combination  of  the  defendants, 
as  set  forth  in  the  findings  of  fact,  constitutes 
an  illegal  conspiracy. 

"That  the  combination  of  the  defendants, 
as  set  forth  in  the  findings  of  fact,  and  the 
acts  in  furtherance  thereof,  constitutes  an 
illegal  conspiracy  to  injure  the  plaintiff  con- 
trary to  common  law." 

By  reading  the  opinion  of  the  court  at  the 
Special  Term,  adopted  at  the  Appellate  Divi- 
sion (166  App.  Div.  251,  256,  151  N.  Y.  S. 
877),  with  the  findings  and  conclusions  of 
law,  it  appears  that  it  was  the  intention  of 
the  court  to  hold  that  the  facts  found  would 
not  justify  a  judgment  in  favor  of  the  plain- 
tiffs except  so  far  as  the  defendants  dis- 
criminated against  the  plaintiffs*  mill  and 
refused  to  handle  the  plaintiffs'  material 
^vhile  at  the  same  time  continuing  to  handle 
material  for  other  nonunion  mills. 

Tlie  court  say:  ''The  strike  committee 
having  decided  that  plaintiffs'  shop  carpenter 
work  is  obnoxious  to  its  organization,  and 
having  a  right  to  refuse  to  work  with .  or 
>«ithout  giving  any  reason,  here  maintains 
that  it  may  strike  against  the  material  made 
I'V  the  plaintiffs  but  for  a  time  suffer  their 
nonunion  rivals  to  continue  their  production, 
at  least  until  after  plaintiffs'  mill  shall  be 
reduced  to  submission.  Thereby  the  labor 
ornranization  may  be  said  to  act  affirmatively 
and  aggressively,  as  the  damage  to  the  good 
will  and  business  of  the  plaintiffs  [364]  is 
the  specific  object  aimed  at,  the  direct  result 
sought.  Granted  that  the  selection  of  the 
plaintiffs  was  made  with  no  personal  hostility. 


V.  DHUY.  667 

and  was  an  act  to  affect  ultimately  the  whole 
body  of  nonunion  mill  owners,  the  destruc- 
tive result  to  the  plaintiffs  is, not  mitigated." 

We  do  not  think  that  the  conclusion  of  the 
court  is  sustained  by  the  flndings  of  fact  in 
the  case.  A  judgment  was,  however,  entered, 
the  affirmative  proxisions  of  which  arc  quoted 
herewith,  preceding  the  opinion.  The  first 
paragraph  thereof  adjud«^es  tliat  the  dofciid- 
ants  shall  not  send  to  any  customer  or 
prospective  customer  of  the  plaintiffs  any 
letter,  circular  or  communication,  printed, 
written  or  oral,  which  in  terms  or  by  infer- 
ence suggests  that  labor  troubles  will  follow 
the  use  of  materials  purchased  from  plaintiffs 
or  from  any  person,  firm  or  corporation  de- 
clared unfair  or  whose  material  does  not  bear 
the  union  label.  Upon  all  the  findings  before 
us  it  is  clear  that  the  "labor  troubles"  therein 
referred  to,  simply  mean  that  if  nonunion 
made  materials  are  used  the  members  of  tlie 
Brotherhood  will  refuse  to  install  the  same. 

The  second  paragraph  thereof  adjudges  that 
the  defendants  shall  not  direct,  require  or 
compel  any  person  by  by-law,  rule  or  regu- 
lation or  anv  act  thereunder  to  cease  work- 
ing  for  another  because  they  use  material 
purchased  from  nonunion  shops.  And  the 
third  paragraph  thereof  enjoins  tlie  defend- 
ants from  inducing  any  workmen  in  their 
trades  to  quit  work  on  any  building  because 
nonunion  carpenters  are  there  employed  to 
install  material  Avhich  comes  from  nonunion 
shops.  All  of  the  acts  enjoined  are  under 
the  findings  of  fact  in  this  case  lawful  acts 
done  for  lawful  purposes. 

We  think  that  the  rules  laid  down  bv  this 
court  in  the  Xational  Protective  Association 
case  require  a  reversal  of  the  judgment  in 
favor  of  the  plaintiffs  u^on  the  findings 
before  us.  When  it  is  determined  that  a 
labor  organization  [365]  can  control  the  body 
of  its  memb(M*s  for  the  purpose  of  securing  to 
them  higher  washes,  shorter  hours  of  lal>or 
and  lx.*tter  relations  with  their  employers, 
and  as  a  part  of  such  control  may  refuse  to 
allow  its  members  '•  work  under  conditions 
unfavorable  to  it,  or  with  workingmen  not  in 
accord  witli  the  sentiments  of  the  labor  union, 
the  right  to  refuse  to  allow  them  to  install 
nonunion  made  material  follows  as  a  matter 
of  course,  subject  to  tliere  being  no  malice, 
fraud,  violence,  coercion,  intimidation  or 
defamation  in  carrying  out  their  resolutions 
and  orders. 

Voluntary  orders  by  a  labor  organization 
for  the  benefit  of  its  members  and  the  en- 
forcement thereof  within  the  organization  is 
not  coercion.  The  members  of  the  organiza- 
tion as  we  have  already  stated  who  are  not 
willing  to  obej*  the  orders  of  the  organization 
are  at  lihertv  to  withdraw  therefrom.  The 
bounds  l)evond  wliich  an  association  of  em- 
ployees  may  not  as  a  general  rule  go  in  con- 
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trolling  its  members  in  -  their  dealings  with 
employers  are  not  easily  determined.  They 
cannot  at  least  extend  beyond  a  point  where 
its  or  their  direct  interests  cease.  There  is  a 
material  difference  in  the  power  of  an  asso- 
ciation so  far  as  it  affects  its  primary  or 
secondary  interest.  Where  the  acts  of  an 
employee  or  employees  in  their  individual  or 
associate  capacity  are  reasonably  and  direct- 
ly calculated  to  advance  lawful  objects,  they 
should  not  be  restrained  by  injunction. 

A  strike  or  boycott  may  be  legal  or  illegal 
according  to  the  acts  involved  therein  (Gray 
V.  Building  Trades  Council,  91  Minn.  371,  1 
Ann.  Gas.  172,  97  X.  W.  663,  103  Am.  St. 
Rep.  477,  63  L.R.A.  753;  State  v.  Van  Pelt, 
supra;  Gill  Engraving  Co.  v.  Doerr,  214'  Fed. 
Ill;  Mills  v.  U.  S.  Printing  Oo.  99  App.  Div. 
606,  91  N.Y.  S.  185;  affd.  199  N.  Y.  76,  92 
N.  E.  214.  See  also .  opinion  of  Andrews, 
J.,  in  Seubert  v.  Reiff,  98  Misc.  402,  164  N. 
Y.  S.  522),  so  an  action  for  a  direct  and 
primary  purpose  in  the  interest  of  individuals 
or  a  combination  of  individuals  taken  in  good 
faith  to  advance  the  interest  of  the  individ- 
uals or  combination  [366]  may  be  lawful, 
while  a  remote  and  secondary  action  which 
carries  with  it  a  degree  of  malice  as  a  matter 
of  law  is  illegal.  In  the  case  now  before  us  if 
the  defendants  had  called  upon  the  public 
generally  to  discontinue  using  the  plaintiff's 
material  and  had  sought  to  prevent  all  per- 
sons by  communications,  written  or  other \^ise,' 
from  dealing  with  the  plaintiffs,  their  acts 
would  have  been  illegal. 

It  does  not  appear  from  the  record  that  the 
defendants  in  any  way  interfered  with  the 
trade  or  business  of  the  plaintiffs,  except  that 
the  members  of  the  Brotherhood  were  by 
their  voluntary  ^tion  required  to  decline 
using  material  made  in  nonunion  shops  and 
announcement  was  made  of  such  intention 
that  the  same  might  be  known  by  contractors 
in  advance  of  the  contracts  to  be  entered  into 
in  connection  with  the  erection  of  the  work. 
Such  action  of  the  defendants  did  not  extend 
beyond  such  refusal  to  install  nonunion  made 
material  and  so  far  as  it  amounted  to  either 
a  strike  or  a  boycott,  it  directly  affected  the 
Brotherhood  and  its  members. 

An  examination  of  the  many  cases  called 
to  our  attention  by  the  plaintiffs  will  show 
that  in  most  instances  the  acts  criticized  and 
condemned  were  not  directly  connected  with 
the  purpose  sought  to  be  conserved  by  the 
defendants  therein.  A  few  of  such  cases  are 
as  follows:  Loewe  v.  Law  lor,  208  U.  S.  274, 
28  S.  Ct.  301,  52  U.  S.  (L.  ed.)  488;  Bailey 
V.  Master  Plumbers  Assoc.  103  Tenn.  99,  52 
S.  W.  853,  46  L.R.A.  561;  Rocky  Mountain 
Bell  Telephone  Co.  v.  Montana  Federation  of 
J-abor,  156  Fed.  809 ;  Barnes  v.  Chicago  Typo- 
graphical Union,  232  III.  424;  Iron  Moulders 


Union  v.  Allis-Chalmers  Co.  No.  125,  166  Fed. 
45,  13  Ann.  Cas.  815,  91  CO.  A.  631,  20 
L.R.A.(N.S.)  316. 

The  judgment  of  the  Appellate  Division 
should  be  reversed  and  the  complaint  die- 
missed,  with  costs  in  all  courts. 

Collin,  Hogan,  Oardozo,  Pound  and  An- 
drews, JJ.,  concur;  Crane,  J.,  takes  no  part. 

Judgment  reversed,  etc. 


NOTE. 

In  the  reported  case  it  appeared  that  a 
union  of  carpenters  and  joiners  had  adopted 
a  rule  forbidding  its  members  to  work  with 
any  materials  produced  in  a  mill  employing 
nonunion  labor.  The  effect  of  the  enforce- 
ment of  the  rule  was  to  prevent  the  sale  of 
materials  by  such  a  mill  to  persons  employing 
members  of  the  union.  In 'an  action  by  a 
mill  owner  to  enjoin  the  enforcement  of  the 
rule  it  is  held  that  a  labor  union  has  the 
right  to  adopt  such  a  rule  and  to  enforce  it 
hj  the  threat  of  a  strike,  and  that  the  dam- 
age sustained  by  the  mill  owner  being  inci- 
dent to  the  exercise  of  a  lawful  right,  givee 
no  right  to  relief.  The  cases  discussing  the 
validity  of  the  rules  of  a  labor  union  aj& 
affecting  third  persons  are  reviewed  in  the 
note  to  Haverhill  Strand  Theatre  v.  Gillen» 
reported  ante^  this  volume,  at  page  650. 


V. 


Mississippi  Supreme  Court,  Division 
February  21,  1916. 

110  Mi8S.  698;  70  So.  702, 


Sednetion  —  Aetlon  by  Parent  ^  8«t-> 
tleaient   of   Bastardy   Prooeeding 


An  action  by  the  father  of  a  minor  daughter 
to  recover  damages  for  her  seduction  is  not 
barred  by  her  bastardy  proceeding  against 
defendant  under  Code  1906,  c.  15,  which  was 
settled  by  the  payment  of  $200  to  her. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Harrison 
county:  Balunqeb,  Judge. 

Action  by  R.  C.  Belancey,  plaintiff,  against 
J.   W.   Byrd,  defendant.     Judgment  for  de- 


DELANCEY 

110  Miss 

fendant.     Plaintiff  appeals.     The  facts   are 
stated  in  the  opinion.    Revebbed. 

L.  Scarborough  and  R.  C,  Cowan  lor  appel- 
lant 
Mixe  d  Mise  for  appellee. 

[601  ]  Cook,  J. — ^This  is  an  action  begun  by 
appellant,  the  father  of  Alice  Delancey,  a 
minor,  to  recover  from  appellee  damages  for 
the  se-duction  of  his  minor  daughter.  To 
this  action  appellee  interposed  tlie  plea  of 
''not  suiltj,"  and  a  special  plea  of  accord 
and  satisfaction.  The  secord  discloses  that 
Alice  Delancey  had  instUuted  bastardy  pro- 
ceedings against  appellee,  under  chapter  15, 
Code  of  1906,  and  that  this  suit  was  settled 
by  paying  to  Alice  twouhundred  dollars  and 
tiiis  settlement  was  pleaded  in  bar  of  the 
present  action.  The  trial  court  after  hearing 
all  of  the  evidence,  directed  the  jury  to  return 
a  verdict  for  defendant,  which  was  done,  and 
from  this  judgment  of  the  court*  plaintiff 
appeals. 

The  seduction  was  clearly  established  by 
plaintiff's  evidence,  and  we  assume  that  the 
trial  court  gave  the  peremptory  instruction 
for  defendant,  because  it  was  shown  that  the 
bastardy  suit  had  been  settled  to  the  satis- 
faction of  Alice,  and  this  settlement  was  a 
l)ar  to  the  present  suit.  We  are  of  opinion 
tbat  the  bastardy  proceedings  were  entirely 
different  from  and  independent  of  the  damages 
to  the  father  of  Alice,  and  a  settlement  in 
that  case  cannot  serve  as  a  bar  to  the  present 
action.  The  right  of  the  father  to  sue  for 
damages  for  the  defilement  of  his  infant 
daughter  is  independent  of  the  statutory 
remedy  provided  by  chapter  15,  Code  of  1906. 

"If  the  daughter  be  deflled  by  the  person 
*n  whose  family  she  resides  as  a  member,  or 
to  whom  she  may  be  hired  for  wages,  such 
person  will  be  amenable  in  damages,  on  the 
idea  of  being  a  tortfeasor,  from  the  per- 
petration of  the  injury,  or  because  the  wrong- 
doer shall  not  be  permitted  to  plead  that 
which  was  intended  to  be  for  the  good  of  the 
child,  as  a  justification  for  her  ruin.  In  the 
case  of  a  minor  daughter,  it  is  not  necessary 
to  prove  a  loss  of  service,  or  expense  incurred. 
The  father  or  mother  (if  he  be  dead),  may 
fltand  upon  the  'parental  right  to  command 
them.'  The  value  of  the  society  or  [602]  serv- 
ices of  a  daughter  consists  very  much  in  the 
innocence  and  purity  of  her  person  and  char- 
acter, and  are  greatly  depreciated  in  conse- 
quence of  her  defilement,  which  not  unfre- 
<juently  occasions  their  total  loss."  Ellington 
V.  Ellington,  47  Miss.  329. 

Reversed  and  remanded. 


V.  BYRD. 
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NOTE. 


Jndeaieat  or  Settlement  In  Bastardy 
Proceeding  as  Barring  Right  of  Ac- 
tion for  Damages  for  Seduction. 

It  is  generally  held  that  a  settlement  or 
compromise  entered  into  between  the  puta- 
tive father  and  the  mother  of  an  illegitimate 
child  for  its  support  and  maintenance,  or  the 
rendition  of  a  judgment  in  a  bastardy  proceed- 
ing, will  not  affect  the  right  of  the  mother*s 
pardtit  to  recover  damages  in  a  subsequent 
action  for  the  seduction.  Anderson  v.  Coll- 
inson  [1901]  2  K.  B.  (Eng.)  107,  84  L.  T. 
N.  S.  465,  70  L.  J.  K.  B.  620,  49  VV.  R.  623, 
17  Times  L.  Rep.  425;  Gimbel  v.  Smidth,  7 
Ind.  627;  Bartlett  v.  Kochel,  88"Ind.  425; 
Sellars  v.  Kinder,  1  Head  (Tenn.)  134;  Ma- 
guinay  v.  Saudek,  5  Snead  (Tenn.)  146. 
And  see  the  reported  case.  See  also  Kllington 
V.  Ellington,  47"  Miss.  329 ;  Bonschowsky  v. 
Whitledge,  26  Manitoba  577,  34  West.  L.  Rep. 
1077,  30  Dominion  L.  Rep.  489. 

No  two  things  can  well  be  more  distinct 
than  tlie  father's  claim  for  damages  for  the 
seduction  of  his  daughter,  and  the  settlement 
or  allowance  made  the  mother  for  the  sup- 
port and  maintenance  of  her  bastard  child. 
The  one  cannot  be  used  as  a  bar  to  or  in 
mitigation  of  the  damages  justly  arising 
under  the  other.  Sellars  v.  Kinder,  1  Head 
(Tenn.)  134. 

Xor  is  an  action  brought  by  the  father 
against  the  seducer  as  the  next  friend  of  his 
infant  daughter,  in  which  action  judgment  is 
rendered  in  favor  of  the  defendant,  a  bar  to 
a  subsequent  action  by  the  father  for  loss  of 
services  for  the  seduction.  Bartlett  v.  Kochel, 
88  Ind.  425,  wherein  it  was  said:  "The  next 
friend  of  an  infant  plaintiff  is  not  a  party 
to  the  action  in  such  a  sense  as  that  the 
judgment  therein  rendered  could  be  pleaded 
in  bar  of  any  cause  of  action  he  might  have 
against  the  same  defendant,  growing  out  of 
the  same  transaction.  Besides,  the  cause  of 
action  in  favor  of  an  unmarried  female,  for 
her  own  seduction,  is  purely  statutory,  and 
she .  'may  recover  therein  such  damages  as 
may  be  assessed  in  her  favor.*  Civil  Code  of 
1852,  sec.  24;  sec.  263,  R.  S.  1881.  While 
the  cause  of  action  in  favor  of  the  father  of 
an  infant  daughter,  for  debauching  and  get- 
ting her  with  child,  is  of  common- law  origin ^ 
and  he  recovers  in  such  action,  in  theory  at 
least,  for  his  loss  of  her  services  and  the  ex- 
penses incident  to  her  lying-in  or  confinement, 
etc.  ...  It  seems  to  us,  therefore,  that 
the  cause  of  action  in  favor  of  the  unmarried 
female'  and  the  cause  of  action  in  favor  of  the 
father,  although  founded  on  the  same  trans- 
action, are  widely  different  each  from  the 
other,  and,  certainly,  the  parties  to  the  two 
actions  are  not  the  same.    The  paragraphs  of 
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answer  under  consideration,  therefore,  were 
not  good  pleas  of  former  adjudication,  and 
the  demurrer  thereto  was  correctly  bus- 
tained." 

So  it  was  held  in  Gimhel  v.  Smidth,  7  Ind. 
627,  that  compensation  given  to  a  daughter 
by  the  father  of  her  illegitimate  child  for 
which  she  released  the  defendant  from  all 
damages  for  the  wrong  done  to  her  could  not 
he  set  up  in  bar  of  her  mother's  claim  for 
damages  for  the  seduction. 

It  was  held  in  Maguinay  v.  Saud^,  5 
Sneed  (Tenn.)  146,  an  action  by  a  step- 
father for  his  step-daughter's  seduction,  that 
it  was  reversible  error  for  the  trial  court  to 
permit  the  introduction  of  a  written  instru- 
ment purporting  to  contain  the  terms  of  a 
compromise  and  adjustment,  made  between 
the  plaintiff's  wife  and  seduced  daughter  on 
the  one  part,  and  the  defendant  on  the  other, 
by  which  they  agreed  to  release  him  of  all 
claims.  See  to  the  same  effect  Sellars  v. 
Kinder,  1  Head  (Tenn.)  134;  RoUinfl  v. 
Chalmers,  61  Vt.  592. 


chari.es  r.  davidsqn  and  com*- 


V. 


M'ROBB  OR  OFFICER. 


England — House  of  Lords — January  28,  1918. 


IIDIS"]  2  A,  C,  304. 


Workmen's  CoBipensation  Aet  —  Aocl- 
dent  Arising  in  Course  of  Employ- 
ment ~  Fall  from  Dock  While  Re- 
turning to  Skip. 

A  maritime  employee  falling  from  a  dock 
while  returning  to  his  ship  after  an  absence 
on  shore  for  purposes  of  his  own  does  not 
sustain  an  accident  arising  out  of  and  in 
the  course  of  his  employment  within  the  work- 
men's compensation  act,  though  both .  the 
dock  and  the  ship  were  under  control  of 
the  admiralty  and  the  employee  gained  en- 
trance to  the"  dock  by  virtue  of  an  admiralty 
pass. 

[See  note  at  end  of  this  case.] 

[304]  Appeal  from  an  interlocutor  of  the 
First  Division  of  the  Court  of  Session  in 
Scotland  (the  Lord  President,  Lord  ^facken- 
zie,  and  Lord  Skerrington)  upon  a  stated 
case  under  the  Workmen's  Compensation 
Act,  1906,  recalling  the  determination  of 
the  sheriff-substitute  of  Aberdeen. 

The  respondent  claimed  compensation  in 
respect  of  the  death  [305]  of  her  husband, 
Charles    Officer,    the    chief    engineer    of    the 


steamship  Ferryhill,  who  was  drowned  on 
his  return  to  the  ship  after  being  on  shore- 
with  leave  for  his  own  purposes. 

The  sheriff-substitute  held  that  tbe  acci- 
dent to  the  deceased  happened  in  the  course 
of  his  employment,  but  that  it  had  not  been 
shown  that  it  arose  out  of  his  employment. 
The  First  IMvision  held  that  it  arose  out  of 
as  well  as  in  the  course  of  the  employment. 

The  facts  are  fully  stated  in  the  judgment 
of  the  Lord  Chancellor. 

Condie  Sandeman,  K,  C.  and  Macmiila/n^ 
K.  C.  for  appellanta 

Robertson  Christie,  K,  O,  and  A,  Morrice 
Mackay  for  respondent. 

Botterell  d  RochCj  for  L.  Mackinnon  <f 
Son,  Advocates,  Aberdeen,  and  Bayd^  Jame- 
son d  Young,  W.  8,,  Leith,  Edinburgh,  agents 
for  appellants. 

Joseph  N.  Naharro,  for  Henry  J,  Oray, 
Advocate,  Aberdeen,  and  Murray  d  Brydon, 
8.  S.  (7.,  Edinburgh,  agent  for  respondent. 

[307]  Lord  Finlat,  LlO. — My  Lords,  this 
is  an  appeal  from  a  judgment  of  the  First 
Division  of  the  Court  of  Session  allowing  the 
claim  of  the  respondent  on  behalf  of  herself 
and  her  children  to  compensation  under  the 
Workmen's  Compensation  Act  in  respect  of 
the  death  of  her  late  husband,  Charles 
Officer.  The  deceased  was  in  the  employment 
of  the  appellants  as  chief  engineer  on  board 
the  steamship  Ferryhill,  which  on  February 
25,  1916,  was  moored  in  the  inner  basin  of 
Ramsgate  Harbour.  On  the  evening  of  that 
day  he  went  ashore  by  leave  for  his  own  pur- 
poses, and  about  10:30  p.m.  was  returning 
to  his  vessel,  but  fell  into  the  water  of  t)te 
dock  and  was  drowned.  The  night  was  ex- 
tremely dark,  stringent  restrictions  as  to 
lighting  being  enforced  by  the  naval  and 
military  authorities.  The  deceased  had  made 
his  way  through  the  gate  at  the  point 
marked  A  on  the  plan  and  along  the  Cro^s 
Wall  Quay,  which  separates  tlie  harbour 
from  the  inner  basin  as  far  as  the  corner 
near  a  bridge  over  a  cut  which  he  had  to 
cross  to  reach  the  Ferryhill.  In  the  dark- 
ness he  missed  the  bridge  and  fell  from  the 
pier  into  the  water  about  the  point  markiHl 
E  on  the  plan.  The  widow's  claim  under  the 
W^orkmen's  Compensation  Act  came  before 
the  sheriff,  who  stated  the  facts  as  to  the 
harbour  as  follows:  *'(12.)  That  the  har- 
bour of  Hamsgate  is  a  public  harbour,  snd 
access  to  its  quays  has  been  ordinarily  open 
to  the  public,  but  since  the  outbreak  of  war 
parts  of  the  harbour  have  been  Rub}ert  to 
the  control  of  the  naval  and  military  author- 
ities, and  used  conform  to  their  regulations; 
(13.)  that  since  the  war  began  these 
authorities  have  taken  control  of  the  pier- 
yard,  the  east  pier  and  west  pier,  and  the 
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Cross  Wall  Quay  from  the  fish  market  to  the 
powder  magazine,  and  liave  also  had  under 
their  control  the  qaays  of  the  inner  basin, 
except  the  military  road  quay  and  the  quay 
at  tlie  west  end  running  from  the  ice-house 
to  the  pow^der  magazine;  (14.)  that  to  the 
parts  of  the  har!)our  under  the  control  of  the 
f.aid  authorities  there  are  two  [308]  land- 
ward accesses,  one  at  the  point  A,  which  at 
the  time  of  the  accident  was  in  the  charge 
of  a  sergeant  of  police,  and  the  other  at  the 
point  E,  which  was  looked  after  by  the  mili- 
tary; (15.)  that  under  the  said  regulations 
only  persons  wearing  naval  or  military  uni- 
form, and  persons  known  to  have  business 
at  the  harbour,  are  allow^  to  enter  by  theBe 
accesses  the  places  under  the  control  of  the 
authorities,  and  all  persons  not  wearing 
naval  or  military  uniform  are  required  to 
produce  passes  in  order  to  be  allowed  entry; 
(16.)  that  passes  for  men  in  the  service  of 
the  Admiralty  are  issued  direct  from  the 
naval  officer  at  the  harbour,  signed  by  a 
naval  officer,  and  other  persons  receive 
printed  passes  from  the  harbour  office, 
signed  by  the  harbour-master  and  counter- 
signed by  a  naval  officer;  (17.)  that  the 
deceased,  prior  to  leaving  the  harbour  on  the 
night  of  the  accident,  received  a  pass  duly 
signed  entitling  him  to  return,  and  was  in 
possession  of  the  pass  when  later  on  he  re- 
entered the  harbour  area  at  A." 

The  sheriff  held  that  the  accident  to  the 
deceased  happened  in  the  course  of  his  em- 
ployment, but  that  it  had  not  been  shown  to 
arise  out  of  his  employment,  and  therefore 
found  that  the  steamship  (Swners  were  not 
liable.  He  stated  a  case,  the  question  of  law 
tor  the  opinion  of  the  Court  being  whether 
he  was  entitled  to  hold  that  the  accident  to 
the  deceased  did  not  arise  out  of  his  employ- 
ment. In  a  note  appended  to  the  case  the 
sheriff  stated  that  he  proceeded  on  the 
ground  that  the  absence  of  the  deceased  from 
the  ship  had  not  been  in  pursuance  of  any 
duty  owed  to  his  employer,  but  on  an  errand 
of  his  own,  and  that  the  quay  was  common 
to  all  who  had  access  to  it,  and  did  not  form 
the  specific  means  of  access  appropriate  to 
the  Ferryhill. 

On  appea]  the  Court  (the  Lord  President, 
Lord  Mackenzie,  and  Lord  Skerrington) 
held  that  on  the  facts  the  accident  arose  out 
of  the  employment,  and  accordingly  answered 
the  question  put  in  the  case  in  the  negative. 
From  that  decision  the  present  appeal  has 
been  brought  by  the  shipowners  asking  that 
the  decision  of  the  sheriff  in  their  favor 
should  be  restored. 

If  the  question  were  one  of  fact  merely, 
there  would  be  no  appeal  from  the  arbi- 
trator's finding.  But  it  appears  to  be  quite 
clear  from  the  stated  case  and  the  note 
appended  to  it  that  there  is  no  dispute  as 


to  the  facts,  and  that  the  question  is  whether 
in  point  of  law  upon  [309J  these  facts  the 
arbitrator  was  correct  in  holding  that  the 
accident  did  not  arise  out  of  the  employ- 
ment. 

.  lliere  is  a  long  series  of  cases  in  which 
the  question  has  been  discussed  at  wliat 
point  employment  for  the  purposes  of  th& 
Workmen's  Compensation  Act  begins  and 
ends.  In  Gilmour  v.  Dorman,  105  L.  T.  N. 
S.  54,  4  B.  W.  C.  C.  27_f),  280,  the  Master  of 
the  Rolls  said:  "It  has  been  repeatedly 
held  that  a  man  is  not  entitled  to  the  pro- 
tection of  the  Act  when  on  his  way  from  his. 
home  to  the  works.  There  may  be  some 
difficulty  in  ascertaining  precisely  when  a 
man's  employment  begins.  Generally  speak- 
ing the  factory  gate  or  yard  indicates  the- 
boundary."  The  authorities  bearing  on  this- 
point  came  under  review  in  this  House  in  the- 
case  of  Stewart  v.  Longhurst  [1917]  A.  O- 
240,  252,  253,  and  their  effect  was  thus  sum- 
marized by  me.  After  a  reference  to  the- 
unreported  case  of  Cross  v.  Catterall  the- 
judgment  proceeds:  **The  decision  in  that 
case  established  that  the  employment  may 
begin  as  'soon  as  the  workman  has  reached 
his  employer's  premises  or  the  means  of 
access  thereto.  And  in  the  same  way  the  em- 
ployment may  be  considered  as  continuing 
until  the  workman  has  left  his  employer's 
premises.  The  case  would  be  different  if 
the  workman  was  at  the  time  of  the  accident 
on  the  public  highway  on  his  way  to  or 
from  his  work.  His  employment  cannot  be 
considered  as  having  begun  if  he  is  merely 
in  transit  in  the  public  street  or  road  to  or 
from  his  employer's  premises.  Of  course, 
if  his  employment  were  of  a  kind  which  i» 
pursued  on  the  highway  he  might  be  in  the 
course  of  his  employment  while  there,  but  I 
am  speaking  of  cases  in  which  he  is  in  the 
public  way  merely  in  exercise  of  the  public 
right  of  passage  there  on  his  way  to  or  from 
his  employer's.  The  present  case  belongs  to 
a  class  of  cases  where  the  thing  on  which  the 
workman  is  employed  is  lying  in  a  dock  or 
other  open  space  to  which  he  obtains  access 
only  for  the  purposes  of  his  work.  Actual 
ownership  or  control  by  the  employer  of  the 
spot  where  the  accident  occurred  is  not  es- 
sential. The  workman  comes  there  on  his 
way  to  and  from  his  work,  and  he  may  be 
regarded  as  in  the  course  of  his  employment 
while  passing  through  the  dock'  or  other 
open  space  to  and  from  tlie  spot  where  hi«t 
work  actually  lies.  Such  passage  is  within 
the  contemplation  of  both  parties  to  the 
contract  as  necessarily  incidental  [310]  to 
it."  This  passage  appears  to  me  correctly 
to  state  the  effect  of  tlie  decisions. 

The  question  has  often  arisen  with  regard 
to  sailors  leaving  and  returning  to  their 
ships  when  they  have  been  permitted  to  be 
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absent  on  leave.  If  the  ship  is  lying  at  a 
quay  which  forms  part  of  a  public  higliAvay 
by  a  river  or  estuary  the  sailor's  employ- 
ment for  this  purpose  ceases  when  he  has 
got  off  the  gangway  connecting  the  ship  with 
the  quay  and  it  begins  again  on  his  return 
when  he  reaches  the  shore  end  of  the  gang- 
way. The  employer  will  be  liable  if  the 
accident  happens  after  the  sailor  on  his  way 
back  has  got  on  to  tlie  gangway,  and  also 
if  he  was  close  to  the  shore  end  of  the  gang- 
way but  in  the  darkness  or  fog  failed  to  get 
upon  it  and  fell  into  the  water.  On  the  other 
hand,  if  the  ship  is  lying  in  a  dock  to  which 
the  public  have  not  access  as  a  right,  and  to 
which  only  persons  coming  on  business  are 
admitted,  liability  begins  when  the  sailor 
enters  the  dock.  The  same  principle  is  ap- 
plied as  regards  the  cesser  of  liability,  and 
it  was  decided  by  this  House  in  Stewart  v. 
Longhurst  [1917]  A.  C.  249,  as  regards  a 
Vt'orkman  who  was  drowned  by  falling  into 
the  dock  on  his  way  home  at  the  end  of  his 
day's  work  on  a  barge  lying  in  the  dock, 
that  his  representatives  were  entitled  to 
compensation  under  the  Act.  The  Court  of 
Appeal  in  that  case  [1916]  2  K.  B.  803,  de- 
cided that  aa  the  man  had  no  right  to  be 
upon  the  dock  premises  except  by  virtue  of 
his  employment  the  accident  arose  out  of 
and  in  the  course  of  his  employment.  In  the 
report  in  the  House  of  Lords  it  is  stated 
that  it  was  not  disputed  that  the  accident 
arose  out  of  his  employment,  but  this  merely 
means  that  in  argument  it  was  admitted 
that  if  the  man  was  in  the  course  of  his 
employinent  going  home  through  the  dock, 
it  could  not  be  disputed  that  the  accident 
arose  out  of  it,  which  was  obvious  upon  the 
facts  of  that  case.  Pickford,  L.J.  [1916]  2 
K.  B.  806,  says:  "The  public  had  no  right 
to  enter  those  premises  by  virtue  of  the  gen- 
eral rights  of  the  public,  and  were  not  ex- 
posed to  the  dangers  which  this  workman  by 
reason  of  his  employ mnt  had  to  encounter. 
It  seems  to  me  on  principle  that  any  acci- 
dent occurring  to  him  on  these  premises  to 
which  he  was  taken  only  by  his  employment, 
and  on  which  he  had  no  right  to  be  but  for 
his  employment,  was  an  accident  arising  out 
of  his  employment,  and  that  the  relationship 
[311]  of  employer  and  workman  did  not 
cease  till  he  left  those  premises  and  his  posi- 
tion became  again  that  of  an  ordinary  mem- 
ber of  the  public."  The  same  view  was  taken 
in  your  Lordships'  House,  and  it  was  pointed 
out  that  the  employment  must  be  regarded 
as  commencing  as  soon  as  the  workman  em- 
ployed on  a  ship  in  such  a  dock  has  entered 
the  dock  and  as  continuing  until  he  has  left. 
It  was  pointed  out  especially  by  Lord  Dune- 
din  [1917]  A.  C.  256-257,  that  the  actual 
ownership  of  the  premises  by  the  employer  ia 
for  this  purpose  immaterial. 


The  appellants  seek  to  distinguish  Long- 
hurst's  Case  [1917]  A.  C.  249,  on  two 
grounds.  The  first  is  that  the  dock  in  Long- 
hurst's  Case  [1917]  A.  C.  249,  was  a  private 
dock,  to  which  access  could  be  obtained  only 
by  leave  of  the  proprietors,  while  in  the 
present  case  the  liarbour  was  a  public  har- 
bour and  any  restraint  on  access  was  due  to 
precautions  taken  by  the  military  and  naval 
authorities  in  consequence  of  the  war.  It 
is  not  clear  how  far  before  the  war  members 
of  the  public,  not  having  business  there,  had 
access  to  the  Cross  Wall  Quay  where  the« 
accident  happened,  and  for  the  purposes  of 
the  present  case  it  must  be  taken  that  the 
restriction  was  due  entirely  to  the  regulations 
of  the  naval  and  military  authorities.  The 
arbitrator  states  that  since  the  war  the  naval 
and  military  authorities  had  taken  possession 
of  a  great  part  of  the  harbour.  Including  the 
Cross  Wall  Quay,  that  the  two  accesses  to 
the  shore  at  positions  A  and  £  on  the  plan 
were  guarded  by  them,  and  that  passes  were 
required  by  all  persons  not  in  uniform  in 
order  to  get  in  and  out,  these  passes  being 
issued  to  those  who  had  business  at  the  har- 
bour. A  pass  was  issued  from  the  harbour 
office  to  the  deceased  before  he  left  the  har- 
bour. It  was  signed  by  the  harbour-master 
and  counter-signed  by  a  naval  officer  and 
entitled  the  deceased  to  return  to  the  har- 
bour. The  deceased  received  this  pass  only 
by  virtue  of  his  employment  on  board  the 
Ferryhill,  and  but  for  that  employment  he 
could  not  have  been  on  the  quay  at  all,  nor 
could  he  have  passed  through  the  entrance 
at  pdint  A. 

It  is  in  my  opinion  immaterial  that  the 
control  of  the  harbour  was  in  this  case  ex- 
ercised by  the  naval  and  military  authori- 
ties, while  it  was  exercised  in  Longhurst 's 
Case  [1917]  A.  C.  249,  by  the  owners  of  the 
dock.  The  result  is  the  same.  Tlie  deceased 
got  his  pass  only  by  reason  of  his  employ- 
ment, and  but  for  his  enrployment  he  would 
[312]  have  had  no  access  to  the  quay.  Tlie 
Court  of  Session  held  Longhurst's  Case 
[1917]  A.  C.  249,  which  at  that  time  had 
been  decided  only  by  the  Court  of  Appeal, 
as  decisive  of  the  present  case,  and  in  my 
opinion  they  were  right.  There  is  no  real 
difference  between  the  two  cases  on  this 
point.  In  each  case  the  servant  had  to  go  to 
a  place  which  had  special  dangers,  and  got 
access  to  this  place  solely  by  reason  of  hia 
emplojTnent. 

The  second  ground  on  which  the  appellants 
seek  to  distinguish  Longhurst's  Case  [1917] 
A.  C.  249.  was  that  there  the  deceased  was 
going  through  the  docks  on  his  way  home 
from  the  barge  on  whicii  he  was  employed, 
while  here  he  had  to  return  by  the  dock 
basin,  because  he  had  been  on  shore  for  his 
own  purposes.    I  cannot  regard  this  as  mak- 
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ing  for  this  purpose  any  real  difference.  The 
-question  is,  when  does  the  servant  return  to 
his  employment  for  the  purposes  of  the 
Workmen's  Compensation  Act,  so  that  the 
accident  may  arise  out  of  the  employment? 
He  returns  to  it  in  either  case  at  the  same 
point  at  which  he  would  have  left  it  if  he 
had  been  going  away  from  the  ship.  If 
oflfect  were  given  to  this  argument,  it  would 
deprive  the  Failor  of  the  right  to  compen- 
sation in  case  of  an  accident  after  he  had 
actually  got  upon  the  gangway  on  his  return 
to  the  vessel,  as  he  had  to  make  the  passage 
solelv  because  he  had  been  away  for  his  own 
pleasure.  After  the  decision  in  Longhurst's 
Case  [1917]  A.  C.  249,  it  cannot  be  disputed 
that  the  entrance  into  the  dock  or  portion  of 
the  harbour  from  which  the  public  are  ex- 
-cluded  except  on  business  marks  the  begin- 
ning or  resumption  of  the  employment  in 
the  case  of  a  servant  who  lives  in  the  adjoin- 
ing town.  How  can  it  be  otherwise  when  he 
is  returning  after  a  few  hours  spent  in  the 
town  upon  leave?  In  the  nature  of  things 
the  employment  is  resumed  at  the  same 
point.  In  Longhurst*B  Case  [1917]  A.  C. 
249,  the  respondent  lived  on  shore  and  met 
with  the  accident  when  he  was  going  home, 
and  the  same  rule  would  apply  if  while  the 
vessel  was  in  port  a  sailor  had  leave  to  go 
ashore  for  the  night.  Whether  the  man  was 
on  his  own  business  or  his  master's  would  be 
^ery  material  for  determining  whether  an  ac- 
cident on  the  public  streets  arose  out  of  the 
employment,  but  it  has  no  bearing  on  the  ques- 
tion at  what  point  the  service  is,  in  contem- 
plation of  law,  resumed. 

[313]  A  great  many  cases  were  cited  to  us 
in  the  course  of  the  argument.  It  is  only 
necessary  to  refer  to  a  few  of  them. 

In  Moore  v.  Manchester  Liners  [1910]  A. 
'C.  498,  a  sailor,  who  had  been  on  shore  on 
leave,  on  returning  had  gone  on  to  a  ladder 
which  formed  the  access  from  the  quay  to 
the  ship,  and  fell  from  the  ladder  and  was 
drowned.  It  was  held  that  this  accident 
arose  out  of  and  in  the  course  of  the  employ- 
nient.  As  Lord  Ashbourne  put  it,  the  ladder 
^*wa8  the  only  mode  by  which  deceased  could 
fnlfil  his  necessary  duty  of  returning.  This 
ladder  attached  to  the  ship  was  a  requisite 
of  it  for  the  purposes  of  access,  and  practi- 
cally for  that  purpose  almost  formed  part 
of  it.  The  deceased  fell  off  the  ladder  whilst 
seeking  to  re-enter  the  ship.  On  the  facts  I 
arrive  at  the  conclusion  that  the  accident 
arose  out  of  and  in  the  course  of  his  employ- 
ment, and  therefore  I  think  the  appeal  should 
be  allowed." 

In  Kitchenham  v.  Steamship  Johannes* 
burg  [1915]  A.  C.  725,  Ann.  Cas.  1916B  1290, 
the  sailor  had  been  on  shore  with  leave.  On 
lis  return  he  fell  from  the  quay  before  reach- 
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ing  the  gangway  which  gave  access  to  the 
ship.  It  was  held  that  the  claim  failed,  as  it 
was  not  shown  that  the  accident  arose  out  of 
the  employment.  In  Kitclienhain's  Case  in  the 
Court  of  Appeal  [1911]  1  K.  B.  523,  526,  Flet- 
cher Moulton,  L.  J.  says  that  he  considers  it 
to  be  settled  by  the  decision  of  the  House  of 
Lords  in  Moore  v.  Manchester  Liners  [1910] 
A.  C.  498,  "that  when  a  ship  is  in  port  and  a 
sailor  goes  on  shore  with  leave  his  employ- 
ment is  not  interrupted  thereby."  I  do  not 
think  that  this  is  involved  in  the  decision  of 
the  House  of  Lords  in  either  Moore  v.  Man- 
chester Liners  [1910]  A.  C.  498,  or  Kitchen- 
ham's  Case  [1911]  A.  C.  417,  aa  distinguished 
from  observations  made  in  the  course  of  the 
judgments.  The  view  expressed  by  Fletcher 
Moulton,  L.  J.,  is  apparently  that  on  which 
the  arbitrator  acted  in  holding  that  the  acci- 
dent happened  in  the  course  of  the  employ- 
ment while  holding  that  it  did  not  arise  out 
of  his-  employment. 

In  Webber  v.  Wansborough  Paper  Co. 
[1915]  A.  C.  51,  all  that  was  decided  was 
that  the  vertical  ladder  on  the  side  of  the 
quay  might  be  considered  as  part  of  the  means 
of  access  to  the  ship  anid  that,  for  this  rea- 
son, liability  attached  to  the  employer. 

In  Parker  v.  Ship  Black  Rock  [1915]  A.  C. 
725,  Ann.  Cas.  1916B  1290,  the  sailor  had 
been  [314]  on  shore  with  leave  on  his  own 
business.  He  fell  from  the  pier  before  reach- 
ing .ihe  gangway,  the  ship  having  been  moved, 
and  it  was  held  that  the  accident  did  not 
arise  out  of  the  employment.  If  he  had  been 
on  the  ship's  business  the  owners  would  have 
been  liable  for  any  accident  happening  to  him 
in  the  streets  or  on  the  quay,  or  at  any  other 
place  to  which  the  business  took  him. 

I  have  already  dealt  fully  with  Long- 
hurst's  Case  [1917]  A.  C.  249,  and  have 
given  my  reasons  for  agreeing  with  the  Court 
of  Session  in  thinking  that  there  is  no  sub- 
stantial distinction  between  that  case  and 
the  present. 

For  the  reasons  given  above  I  think  that 
the  accident  arose  out  of  the  employment. 
In  order  that  the  claimant  may  succeed,  it 
is,  however,  necessary  that  the  accident 
should  arise  not  only  out  of  but  also  in  the 
course  of  the  employment.  In  my  opinion 
the  accident  arose  in  the  course  of  the  em- 
ployment in  the  present  case  substantially 
for  the  reasons  which  I  have  given  when 
discussing  the  question  whether  it  arose  out 
of  the  employment.  The  deceased  returned 
to  his  employment  when  he  entered  the 
harbour  gates  through  which  he  got  access 
only  by  reason  of  his  employment.  The  word 
"employment"  must  mean  the  same  thing 
when  in  apposition  with  "in  the  course  of" 
as  it  means  when  i»  apposition  with  "out 
of."       "Arising     out     of    the    employment" 
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obviously  means  arising  out  of  the  work 
which  the  man  is  employed  to  do  and  what 
is  incident  to  it — in  other  words,  out  of  his 
service.  "In  the  course  of  the  employment" 
must  mean,  similarly,  in  tlie  course  of  the 
work  which  the  man  is  employed  to  do,  and 
what  is  incident  to  it— in  other  words,  in 
the  course  of  his  service.  In  the  case  of  a 
domestic  servant  who  sleeps  and  takes  his 
meals  in  his  master's  house "  he  is  in  the 
course  of  his  service  all  the  time — his  service 
is  interrupted  if  he  goes  out  on  his  own 
business  or  pleasure.  A  workman  who  by 
the  terms  of  his  employment  takes  his  meals 
on  his  employer's  premises  is.  in  the  course 
of  his  service  in  being  there  at  meal-times. 
In  either  case  the  master  or  employer  would 
be  liable  for  damage  caused  by  such  an  ac- 
cident as  happened  in  Thom  v.  Sinclair 
[1917]  A.  C.  127,  as  it  would  arise  out  of 
tlie  employment,  an  incident  of  which  is 
the  presence  of  the  servant  or  workman 
[315]  upon  the  premises  when  partaking  of 
his  meals;  but  different  considerations  might 
apply  if  the  injury  proceeded  from  choking 
over  a  morsel  of  food,  as  the  act  of  eating 
may  be  no  part  of  the  service. 

The  words  "and  in  the  course  of"  were 
probably  added  for  this  reason.  If  the  nerve 
or  agility  of  a  workman  were  impaired  by 
the  conditions  of  liis  work  and  in  consequence 
he  met  with  an  accident  in  the  street  which 
he  would  have  avoided  but  for  the  impairment 
of  his  health  occasioned  by  his  work,  the 
accident  n»ight  be  said  to  arise  "out  of  the 
employment."  The  same  thing  might  be  said 
in  the  case  of  an  accident  which  he  would 
have  escaped  but  for  fatigue  induced  by  work- 
ing overtime.  The  introduction  of  such 
claims  is  prevented  by  the  words  "in  the 
course  of  the  employment."  Such  an  accident 
as  above  suggested,  though  it  might  arise 
out  of  the  work,  would  not  be  in  the  course 
of  the  work.  "In  the  course  of  the  employ- 
ment" does  not  mean  during  the  currency  of 
the  time  of  the  engagement.  If  the  words 
meant  this  they  would  be  useless,  and  would 
add  nothing  to  the  words  "arising  out  of  the 
employment,"  while  to  interpret  them  in  this 
sense  would  let  in  the  possibility  of  a  number 
of  claims  of  tlie  nature  above  indicated  which 
the  words  "in  the  course  of  the  employment" 
rightly  read  as  meaning  in  the  course  of  the 
work  or  service  would  exclude.  If  *'in  the 
course  of  the  employment"  meant  during  the 
currency  of  the  engagement  a  sailor  engaged 
for  a  round  voyage  would  be  in  the  course  of 
his  employment  while  in  a  public-house  in 
any  port  where  he  had  leave  to  go  on  shore. 
"Course"  is  more  applicable  to  work  or  serv- 
ice thau  to  the  currency  of  the  engagement. 
Leave  on  shore  on  the  yiilor's  own  business  or 
pleasure  is  an  interruption  of  his  employ- 
ment, not  in  the  course  of  it. 


I  have  thought  it  necessary  to  state  the 
grounds  on  which  I  hold  that  tlie  accident 
arose  '^  the  course  of  the  employment  as  the 
grounds  on  which  the  sheriff*  came  to  this 
conclusion  appear  to  me  to  be  erroneous  in 
point  of  law.  The  views  which  I  have  ex- 
pressed as  to  the  meaning  of  the  words  "in 
the  course  of  the  employment"  may  not  be  in 
agreement  with  some  expressions  in  some 
judgments,  but  are  not,  in  my  opinion,  in 
conflict  with  any  decision  of  this  House. 

For  these  reasons  I  think  this  appeal  should 
be  dismissed. 


[316]  Viscount  Hajldane. — My  Lords,  the 
Workmen's  Compensation  Act,  1906,  appears 
on  the  face  of  it  intended  to  afford  a  simple 
and  speedy  method  of  claiming  compensation 
in  the  cases  to  which  it  relates.     These  are 
cases  of  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment. 
But  around  the  principle  which  Parliament 
laid  down  in  this  language  there  is  already 
spreading  itself  in  Courts  of  Justice  an  at- 
mosphere  of  legal    subtlety   which   bids  fair 
to  defeat  the  obvious  purpose  of  the  Legis- 
lature.    Your  Lordships  have  already  made 
efforts  to   restrain   the  growth   of   obscurity 
and  doubt  by  resolutely  declining  to  interfere 
with  the  decisions  of  arbitrators,  unless  either 
on  the  face  of  them  they  disclose  error  in  law 
or  conclusions  of  fact  have  been  arrived   at 
without  any  evidence  to  warrant  them.     But 
as  the  law  grows  more  and  more  in  the  refine- 
ments which  are  being  developed  in  the  course 
of  the  numerous  judgments  about  the  mean- 
ing of  the  double  condition  which  the  statute 
imposes,  of  the  accident  having  to  arise  both 
out  of  and  in  the  course  of  the  employment,, 
the  liability  to  error  in  law  of  the  arbitrators 
tends   to    become   greater   and    gfreater,    and 
their  tasks  become  more  difficult  and  anxious. 
The  Courts  have,  of  course,  to  interpret  and 
apply  the  language  used  by  the  Legislature 
and  nothing  besides,  and  to  face  any  diffi- 
culties that  arise  in  doing  so.     But   I    feel 
that,  while  in  the  interpretations  we  who  are 
the  judges   put  on   the  words  used  we   are 
bound  to  follow  our  previous  decisions  when 
they  form  really  binding  precedents,  we  ougrht, 
in  applying  the  statute  to  particular   facts, 
to  direct  our  efforts  rather  to  giving  etTect  to 
broad    principles   with    freedom    in    applying 
them    to    individual    circumstances    than    to 
searching  for  guidance  from   mere  apparent 
analogies  with  the  particular  facts  of  previous 
cases,  analogies  which  rarely  embody  the  full 
truth.     This  task  is  not  easy  to  accomplish 
in  practice,  and  it  is  a  matter  of  the  spirit 
rather  than  of  the  letter.     But,  speaking  for 
myself,  I  feel  that  the  effort  must  be  made 
if  the  purpose  which  is  plain  on  the  face  of 
this  statute   is  not  to  be  stultified.     And  I 


CHARLES  R.  DAVIDSON  &  CO.  v.  M'ROBB. 

[1918]   £  A.  C.  $0\. 


675 


think  that  the  only  vay  to  succeed  iB  to 
regard  with  disfavour  arguments  which  lay 
stress  on  the  kind  of  analogy  which  I  have 
endeavoured  to  indicate,  as  distinguished  from 
'analogous  applications  of  broad  principle. 

[317]  The  appeal  before  us  illustrates  the 
difficulties  we  have  increasingly  to  face.  For 
there  have  been  previous  eases  which,  re- 
sembling this  one  pretty  closely  so  far  as 
some  of  their  particular  circumstances  are 
concerned,  yet  in  others  of  their  circum- 
stances, while  still  presenting  a  considerable 
degree  of  resemblance,  have  been  held  to 
differ  from  each  other  in  legal  result,  and 
have  been  decided  in  different  senses.  Features 
which  in  one  aspect  were  the  same  have 
turned  out  on  scrutiny  to  be  in  another  aspect 
in  reality  different«  That  this  can  so  readily 
prove  to  be  so  in  cases  of  this  class  shows 
how  essential  it  is  to  ask  in  the  first  place 
what  is  the  underlying  principle. 

In  order  to  come  within  the  statute  an 
accident  must  not  only  occur  "in  the  course 
of,"  that  is  to  say  during,  actual  employment, 
but  in  addition  must  arise  "out  of"  it.  In 
other  words,  there  is  required  to  be  shown 
something  in  the  nature  of  a  causal  relation 
between  the  accident  and  an  order,  expressed 
or  implied,  given  by  the  employer.  As  to 
bow  this  causal  relation  is  to  be  sought  for 
and  ascertained  I  ventured  to  make  some 
observations  in  Thom  v. 'Sinclair  [1917]  A. 
C.  127,  136,  about  the  meaning  of  the  expres- 
sions involving  causality  used  in  the  4ct. 
To  these  it  is  not  necessary  for  me  to  add 
anything  on  this  occasion.  Now  was  there 
anything  said  or  done  by  the  employers  in 
the  present  case  that  was  a  cause  or  reason 
of  the  accident?  Through  their  agent  they, 
on  the  evening  in  question,  allowed  the  dead 
man  leave  to  go  ashore,  "for,"  as  the  sheriff- 
substitute  found,  *'hi8  own  purposes  and  not 
on  ship's  business."  He  returned  about  10.30 
P.M.  along  a  quay  in  order  to  get  to  the  ship, 
and  at  a  point  some  60  yards  from  the  berth 
where  the  ship  lay  he  met  with  the  accident. 
I  do  not,  after  considering  the  facts,  think 
that  they  fall  within  any  principle  which 
can  make  this  journey  one  for  mishap  in 
which  the  employers  were  responsible.  If 
the  employee  had  reached  the  ship  or  the 
ladders  by  which  the  ship  was  to  be  boarded 
he  might  properly  be  taken  to  have  been 
directed  to  use  them  as  being  part  of  the 
vessel  on  which  he  was  living  as  an  incident 
of  his  employment.  But  was  the  quay  by 
which  he  was  actually  approaching  when  the 
accident  happened  a  place  where  he  was 
directed  to  be,  or  a  place  for  which  the 
employers  had  any  responsibility  at  all?  It 
seems  to  me  that  this  question  ought  [318]  on 
Iwoad  principles  to  be  answered  in  the  neg- 
ative. Surely  a  street  in  Ramsgate  would  not 
have  been   such  a  place  in  the  absence  of 


special   circumstances.     That   is   clear   from 
principles  which  have  been  firmly  laid  down. 
In  order  to  make  it  such  a  place  it  would 
be  necessary  to  prove  as  a  special  fact  that 
the  engineer  was  directed  to  use  it  for  some 
object    in    which    he    was    employed.      Here 
there  was  no  such  direction.    He  was  allowed 
leave  for  his  own  purposes.     Was  the  quay, 
then,  different  in  this  respect  from  such  a 
street?    It  is  said  that  it  was,  inasmuch  as 
it  was  the  natural  way  of  proceeding  towards 
the  place  where  the  ship  was  berthed.     But* 
a  street  might  also  have  been  part  of  such  a 
natural  way.     Does  it  make  any  difference 
that  the   quay  was  within   a   harbour   con- 
trolled by  the  naval  and  military  authorities, 
who  had   restricted   its  lighting  and   would 
allow  no  one  to  pass  ou  to  it  unless  in  uni- 
form,  or   having   business   at   the  harbour? 
Did  that  circumstance  make  the  quay  any 
the  more  a  place  for  going  on   which  the 
employers   were   responsible?     It   might,   of 
course,  have  been  such  a  place  if  some  par- 
ticular business  of  theirs  had  imposed  on  the 
deceased  the  necessity  of  using  it.     But  it 
was  his  business  and  not  theirs  wliicli  imposed 
any  necessity  there  was  on  the  occasion  in 
.  question.    Moreover,  there  is  nothing  to  show 
that  he  might  not  have  approached  the  ship 
by  a  boat,  or  that  there  was  any  direction 
which  precluded  him  from  doing  so.     For  the 
rest  the  access  to  the  quays  of  the  harbour 
was,  according  to  the  finding  of  the  sheriff- 
substitute,    in    ordinary   times   open   to    tlie 
public. 

My  Lords,  I  have,  as  I  was  bound  to  do, 
examined  the  previous  decisions  of  this  House 
on  the  type  of  question  before  us.  But  I 
have  examined  tliem,  not  with  a  view  to  find- 
ing mere  analogy  of  circumstances,  but  in 
order  to  see  whether  they  lay  down  anything 
which,  when  properly  applied  to  the  facts 
found  by  the  sheriff-substitute  in  this  case, 
prevents  me  from  coming  to  the  conclusion 
which  appears  to  mo  to  result  from  the  ap- 
plication of  a  broad  principle.  As  the  result 
I  think  that  we  should  hold  that  the  sheriff- 
substitute  was  right  in  his  conclusion  that 
the  accident  was  not  shown  to  have  arisen 
out  of  the  employment,  and  that  the  appeal 
should  h^  allowed. 

It  is  not  necessary  in  this  view  to  consider 
whether  the  accident  in  the  present  case  can 
properly  be  said  to  have  arisen  in  the  course 
of  the  employment,  as  required  by  the  second 
branch  of  the  condition  [319]  which  the  stat- 
ute imposes.  If  it  were  necessary  to  express 
an  opinion  on  this  point,  I  should  find  diffi- 
'culty  in  satisfying  myself  that  when  an 
employee  is  absent  on  his  own  business  an 
accident  which  happens  to  him  happens  in 
the  course  of  his  employment  merely  because 
he  is  receiving  wages  and  may  be  called  on 
to  return  to  work.     A  servant  who  has  beea 
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allowed  to  go  on  a  holiday  to  pay  a  viait  to 
hie  own  relatives,  and  while  with  them  meets 
with  an  accident  wholly  unconnected  with  his 
employment,  can  hardly  be  contemplated  as 
meeting  with  it  in  the  course  of  his  employ- 
ment. And  if  not,  the  circumstance  that  the 
leave  of  absence  is  only  lor  a  short  time 
surely  cannot  alter  the  principle  to  be  applied 
in  deciding  the  question  of  liability.  At  some 
time  this  question  will  need  consideration 
when  it  arises  in  a  definite  form.  I  doubt 
whether  it  was  really  disposed  of  in  Moore 
V.  Manchester  Liners  [1910]  A.  C.  498.  I 
had  the  advantage  of  reading  in  advance  the 
judgment  which  has  just  been  delivered  from 
the  woolsack  in  the  present  case,  and  I  entire* 
ly  concur  with  the  observations  on  the  mean* 
nig  .of  the  words  "in  the  course  of"  made  by 
the  Lord  Chancellor. 

Lord  Dunedin. — My  Lords,  in  deciding  thia 
case  the  learned  judges  of  the  First  Division 
said  that  they  were  following  the  decision 
of  the  Court  of  Appeal  in  the  case  of  Stewart 
V.  Longhurst  [1916]  2  K.  B.  803,  [1917] 
A.  C.  249.  Since  the  decision  of  this  case  the 
case  of  Longhurst  v.  Stewart  [1916]  2  K.  B. 
803,  [1917]  A.  C.  249,  has  been  affirmed  by 
your  Lordships'  House.  It  seems  to  me,  there- 
fore, that  the  first  matter  to  be  determined  is 
what  was  there  decided.  Now,  in  Longhurst 
V  Stewart  [1916]  2  K.  B.  803,  [1917]  A.  C. 
249,  the  man  who  was  injured  was  not  a 
sailor  on  board  the  barge,  nor  had  he  any 
contract  of  employment  with  the  owners  of 
the  barge.  He  was  the  servant  of  an  outside 
tradesman  who  had  contracted  to  repair  the 
barge.  Accordingly  when  he  was  sent  to  do 
work  on  the  barge  he  was  clearly  in  the  course 
of  his  employment.  He  was  told  to  go  there 
to  do  his  work,  and  in  going  there  he  was 
doing  his  work  just  as  much  as  the  canvasser 
in  M'Neice's  Case  [1911]  Sc.  Ct.  Sess.  12, 
48  Scot.  L.  Rep.  15,  approved  by  the  Lord 
Chancellor  in  Dennis  v.  White  [1917]  A.  C. 
479,  483,  was  doing  his  work  when  he  was 
sent  into  the  street  to  go  to  the  customers. 
That  was  [320]  the  first  point.  Tlie  second 
point  was  that  the  accident  arose  out  of  the 
employment,  and  this  is  involved  in  the  judg- 
ment, although  it  was  not  argued  but  con- 
ceded by  the  losing  party.  Now,  to  arise 
out  of  the  employment  it  must  be  a  risk 
incidental  to  the  employment.  In  that  ease 
the  place  to  which  the  workman  was  sent 
was  necessarily  the  dock,  because  he  had  to 
traverse  the  dock  to  get  to  the  barge.  He 
could  not  on  the  facts  have  been  at  the  dock 
Imt  for  the  order  to  go  to  the  barge;  and 
the  dock  was  a  dangerous  place,  so  that  the 
danger  which  brought  about  the  accident  was 
a  danger  to  which  his  employment  on  the 
occasion  subjected  him.  Tlie  accident,  there- 
fore, arose  out  of  the  employment. 


Now,  here  the  question  is  a  different  ohe. 
The  engineer  was  not  sent  to  the  place  where 
he  met  his  death  on  his  employer's  order. ' 
That,  in  my  view,  completely  distinguishes 
the  case  from  the  case  of  Stewart  [1917]  A.' 
C.  249,  but  it  does  not,  of  course,  solve  the 
question  in  favour  of  the  employer.  Only 
a  different  class  of  cases  come  into  view  as 
illustrating  decision  in  analogous  circum- 
stances. Expressed  in  terms  of  such  cases, 
the  question  would  be,  assuming  that  he  was 
in  the  course  of  liis  employment^  whether  the 
case  fell  within  the  decision  of  Kitchcnham 
[3911]  A.  C.  417,  or  of  Moore  v.  Manchester 
Liners  [1910]  A.  0.  498. 

My  Lords,  I  have  said  "assuming  that  he 
was  in  the  course  of  his  employment,"  but 
I  must  now  ask  myself  the  question.  Am  I 
justified  in  making  such  an  assumption?  It 
is  indeed  assumed,  or  perhaps!  should  say 
dogmatically  stated,  by  Lord  Skerrington, 
who  says:  ^'The  employment  was  continuous 
in  the  capacity  of  a  ship's  engineer,  and  the 
man  having  gone  ashore  on  leave,  he  perished 
in  the  course  of  his  em{^oyment."  I  cannot 
say  that  I  am  surprised  at  his  Lordship  thus 
expressing  himself,  for  he  had  authority  to  go 
on.  He  had  the  opinion  of  Lord  Moulton 
(then  Fletcher  Moulton  L.J.)  in  Kitchen- 
ham's  Case  [1911]  1  K.  B.  523,  and  that  of 
Earl  Loreburn  in  Moore  v.  Manchester  Liners 
[1910]  A.  C.  498.  With  the  utmost  deference, 
I  do  not  agree  with  those  opinions^  and  I 
think  their  soundness  is  not  involved  in  any 
judgment  of  your  Lordships'  House.  I  am 
glad  to  see  that  your  Lordships  who  have 
preceded  me  share  my  view  on  this  point. 

My  Lords,  I  shall  first  consider  the  words 
of  the  Act  apart  from  [321]  authojeity.  It 
is  obvious  that  the  addition  of  the  words' ^and 
in  the  course  of"  are  meant  in  some  way 
either  to  qualify  or  further  explain  the  words 
"out  of."  My  own  view  is  that  they  do  the 
latter.  It  is  in  one  sense  difficult  to  imagine 
that  there  could  be  any  injury  held  as  arising 
out  of  the  employment  which  would  not  also 
be  in  the  course  of  the  employment.  But  it 
may  well  be  that  the  determination  of  the 
question  whether  at  the  moment  of  the  injury 
the  workman  was  in  the  course  of  his  employ- 
ment may  go  to  solve  the  question  of  whether 
the  injury  arose  out  of  the  employment.  Lei 
me  instance  the  case  of  the  domestic  servant 
who  is  run  over  in  the  street.  Given  but  the 
two  facts  that  the  man  is,  e.  g.,  a  butler,  and 
that  he  is  run  over  in  the  street,  you  would 
not  be  able  to  decide  whether  the  injury  arose 
out  of  the  employment  or  not.  The  facts 
are  consistent  with  either  supposition.  But 
given  the  further  fact  that  either  ( 1 )  he  has 
been  sent  by  the  master  on  a  message,  or 
(2)  that  he  is  enjoying  an  evening  out,  then 
you  can  determine  whether  he  is  in  the  course 
of  his  employment  or  not,  and  from  that» 
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if  being  run  over  is  one  of  the  inherent  dan- 
gers of  the  street,  you  will  be  able  to  deter- 
mine whether  the  injury  arose  out  of  the 
employment  or  not.  Now,  I  have  taken  the 
illustration  of  a  domestic  servant  purposely, 
because  domestic  servants  are  not,  as  colliers, 
and  other  workmen  often  are,  engaged  from 
day  to  day,  but  are  engaged  for  a  term,  and 
the  accident  that  happens  is  during  the  period 
of  their  engagement.  -  In  my  view  "in  the 
course  of  employment"  is  a  different  thing 
from  "during  the  period  of  employment."  It 
connotes,  to  my  mind,  the  idea  that  the  work- 
man or  servant  is  doing  something  which  is 
part  of  his  service  to  his  employer  or  master. 
Xo  doubt  it  need  not  be  actual  work,  but  it 
must,  I  think,  be -work,  or  the  natural  in- 
cidents connected  with  the  class  of  work — 
e.  g.,  in  the  workman's  case  the  taking  of 
meals  during  the  hours  of  labour;  in  the 
servant's,  not  only  the  taking  of  meals,  but 
resting  and  sleeping,  which  follow  from  the 
fact  that  domestic  servants  generally  live  and 
sleep  under  the  master's  roof. 

Holding  these  views  as  to  the  meaning  of 
the  Act,  I  disagree  with  the  dictum  of  Lord 
Moulton  (then  Fletcher  Moulton  L.J.),  who, 
speaking  in  Kitchenham's  Case  [1911]  1  K. 
B.  523,  526,  of  the  judgment  of  this  House  in 
Moore's  Case  [1910]  A.  C.  498,  said:  "I  con- 
sider it,  therefore,  to  be  settled  [822]  that 
when  a  ship  is  in  port  and  a  sailor  goes 
on  shore  with  leave  his  employment  is 
not  interrupted  thereby."  Nor  do  I  agree 
with  the  dictum  of  Earl  Lorebum  in  the 
case  of  Moore  [1910]  A.  C.  498,  to  the  effect 
that  in  the  case  of  a  continuous  engage- 
ment a  man  is*  in  the  course  of  his  employ- 
ment if  the  accident  happen  at  any  place 
where  he  may  reasonably  be  at  that  time. 

I  now  turn  to  the  point  of  whether  I  am 
bound  to  take  the  view  which  I  personally 
do  not  hold  in  respect  of  decisions  of  this 
House. 

My  Lords,  I  apprehend  that  the  dicta  of 
noble  Lords  in  this  House,  while  always  of 
great  weight,  are  not  of  binding  authority 
and  to  be  accepted  against  one's  own  indi- 
vidual opinion,  unless  they  can  be  shown  to 
express  a  legal  proposition  which  is  a  neces- 
sary step  to  the  judgment  which  the  House 
pronounces  in  the  case.  Now,  the  dicta  I 
have  quoted  were  not  as  dicta  agreed  to  by 
Lords  Macnaghten  and  Mersey.  They  were 
pronounced  in  cases  in  which  the  sailor  met 
v;ith  the  accident  in  the  course  of  his  return 
to  the  ship. 

My  Lords,  I  have  had  the  advantage  of 
reading  the  opinion  which  is  about  to  be 
delivered  by  my  noble  friend  Lord  Atkinson. 
In  that  opinion  he  examines  minutely  all  the 
cases  decided  as  to  sailors  going  from  or  re- 
turning to  their  ship.  I  concur  in  the  view 
he  takes  of  them,  and  it  is  unnecessary  to  du- 


plicate such  an  examination.  The  upshot  of 
it  is  that  there  is  no  case  where  liability  has 
'  been  found  in  which  the  accident  has  occurred 
at  any  place  other  than  what  may  be  termed 
the  provided  access  to  the  ship.  If  an  acci- 
dent occurs  there  it  may  well  be,  and  I  agree 
it  is  involved  in  the  decisions,  that  when  a 
sailor  is  leaving  his  ship  by  the  provided 
access,  or  has  reached  the  provided  access  on 
his  return,  he  has  not  left  the  course  of  his 
employment  in  the  first  case — in  the  second, 
he  has  returned  to  it.  And  obviously,  if  the 
provided  access  is  defective,  as  was  the  case 
in  Moore's  Case  [1910]  A.  C.  498,  it  is  easy 
to  come  to  the  conclusion  that  the  accident 
arose  out  of  the  employment.  I  am  therefore 
of  opinion  that  the  general  proposition  as  to 
continuous  employment  enunciated  by  Lord 
Lorebum  in  Moore's  Case  [1910]  A.  C.  498, 
was  unnecessary  to  support  the  decision.  In 
Kitchenham's  Case  [1911]  A.  C.  417,  it  could 
not  be  involved,  inasmuch  as  liability  was 
not  found. 

It  follows  that  in  my  view  the  mere  fact 
in  the  present  case  that  the  man  was  under 
engagement  as  an  engineer  at  the  time  that 
[323]  the  accident  happened  is  not  enough 
to  entail  the  consequence  that  the  accident, 
happened  in  the  course  of  his  employment. 
None  the  less,  it  may  be  that  he  was  in  the 
course  of  his  employment.  As  the  course  of 
his  employment  was  interrupted  when  he 
left  the  -ship  for  his  own  purposes,  so  it 
would  be  resinned  when  he  returned  to  the 
ship.  If,  therefore,  the  place  at  which  the 
accident  happened  was  in  any  fair  sense  the 
access  to  the  ship,  then  the  accident  would 
be  in  the  course  of  his  emplo3rment.  Now, 
admittedly  it  is  not  shown  that  he  was  on 
the  gangway  or  on  anything  that  served  as 
a  gangway.  The  only  ground  for  holding 
that  he  was  within  what  might  be  termed 
the  access  to  the  ship  lies  in  the  fact  that 
he  was  in  the  harbour,  and  that  the  harbour 
on  the  occasion  was  not  open  to  the  public. 
My  Lords,  I  cannot  think  that  the  action 
of  tihe  military  authorities  in  drawing  a 
cordon  round  certain  places  turifs  what  is  a 
public  place  into  an  access  to  the  ship.  In 
Stewart's  Case  [1917]  A.  C.  249,  the  dock 
was  the  theatre  of  the  man's  employment, 
because  he  was  sent  there,  and  he  had  to 
traverse  the  place.  The  point  of  the  dock 
being  a  private  dock  was  that  it  prevented 
the  presence  of  the  man  there  being  the 
presence  of  a  man  in  a  public  street  going 
to  his  work,  but  that  work  not  yet  begun. 
In  the  present  case  the  fact  that  the  man 
would  not  have  been  admitted  unless  he  had 
been  a  privileged  person,  and  that  his  privi- 
lege arose  from  the  fact  that  he  was  sleep- 
ing on  board  a  ship  which  was  lying  in  the 
dock,  was  a  matter  entirely  of  the  arrange- 
ment of   the  military   authorities,   and  had 
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nothing  to  do  with  the  relations  between  his 
employers  and  him. 

I  am  therefore  of  opinion  that  the  result 
at  which  the  arhitrator  arrived  was  right, 
and  ought  not  to  have  been  interfered  with 
by  the  learned  judges  of  the  First  Division. 
I  think  that  the  appeal  should  be  allowed, 
and  the  judgment  of  the  arbitrator  restored; 
the  respondent  to  pay  the  costs  of  the  appeal 
and  expenses  in  the  Court  below. 

Lord  Atkinson. — My  Jjords,  I  concur. 

It  has  been,  as  I  understood,  pressed  in 
argument  on  behalf  of  the  respondent  in  this 
case  that  the  case  of  Moore  v.  Manchester 
[324]  Liners  [1910]  A.  C.  408,  establishes 
two  propositions — (1.)  that  if  a  sailor  bound 
to  serve  as  such  on  a  particular  ship  for  a 
certain  time  lawfully  goes  ashore  within  that 
time  without  having  been  bidden  so  to  do 
by  one  in  authority  over  him  whom  he  was 
bound  to  obey,  but  merely  on  his  own  busi- 
ness or  for  his  own  pleasure,  he  must  be 
considered  to  continue  to  be  in  the  course  of 
his  employment  while  he  remains  on  shore; 
and  (2.)  that  if  an  accident  should  happen 
to  him  while  on  his  return  journey  to  his 
ship,  that  accident  may  be  held  to  have 
arisen  out  of  and  in  the  course  of  his  em- 
ployment, no  matter  how  lengthened  that 
journey  may  be,  or  at  what  part  of  it  he 
met  with  the  accident.  When  the  facts  of 
this  case,  as  well  as  of  those  cases  which 
have  preceded  and  followed  it  dealing  with 
the  same  subject,  are  examined,  I  think  it 
will  be  found  that  they  furnish  no  support 
whatever  to  this  wide  second  {Proposition, 
if  they  do  even  to  the  first.  In  Moore  v. 
Manchester  Liners  [1910]  A.  C.  498,  the 
deceased  fireman  went  ashore  lawfully,  with- 
out having  been  bidden  to  do  so,  on  his  own 
business  or  for  his  own  pleasure.  He  was  to 
return  to  his  ship,  and  was  attempting  late 
at  night  to  do  so.  The  only  means  of  access 
to  the  ship  provided  by  her  master  or  owner 
was  a  ladder,  not  fixed,  but  swaying  about. 
It  was  found  to  be  an  unsafe  contrivance  for 
getting  on  board.  The  deceased  in  attempt- 
ing to  go  on  board  fell  off  this  ladder  and 
was  drowned.  The  case  is  somewhat  peculiar 
owing  to  the  marked  division  of  judicial 
opinion  to  which  it  gave  rise.  In  the  Court 
of  Appeal  [1909]  1  K.  B.  417,  Cozens-Hardy, 
M.R.  and  Farwell,  L.J.  held  that  the  accident 
did  not  arise  either  out  of  or  in  the  course 
of  the  employment  of  the  deceased.  Fletcher 
Moulton,  L.J.  held  that  the  deceased  was  in 
the  course  of  his  employment  while  he  con- 
tinued ashore,  stating  as  one  of  his  reasons 
that  tliere  was  no  moment,  whether  the 
Bailor  was  on  board  or  ashore,  wlien  he  was 
not  bound  to  obey  the  captain's  order.  I 
cannot  find  that  this  was  found  as  a  fact  bv 
tlie  county  court  judge,  or  that  any  evidence 
was  given  in  support  of  it,  and,  in  the  ab- 


sence of  authority,  I  confess  I  doubt  it.  On 
the  question  of  the  accident  having  arisen 
out  of  the  employment  he  appears  to  me  to 
have  based  his  judgment  on  the  defective- 
ness of  the  means  of  access  provided.  He 
dealt  [325]  with  the  case  of  McDonald  ▼. 
Steamship  Banana  [1908]  2  K.  B.  926,  and 
showed  that  the  claimant  there  failed 
because  all  that  was  proved  was  that  the 
returning  seaman  fell  off  the  gangway  lead- 
ing from  the  quay  to  the  ship,  and  there  was 
no  evidence  that  this  provided  mode  of  ac- 
cess was  defective.  He  also  cited  Robert- 
son V.  Allan  [1908]  98  L.  T.  N.  S.  821,  77  L. 
«/.  K.  B.  1072.  In  that  case  the  sailor,  who 
was  somewhat  under  the  Influence  of  drink, 
on  returning  on  board,  in  order  to  avoid 
observation,  crossed  from  the  quay  on  a  cer- 
tain skid,  a  forbidden  mode  of  access,  and 
not  by  the  usual  mode  of  access.  In  stepping 
from  this  skid  to  the  deck  he  slipped  on  the 
deck  and  fell  down  an  open  hatchway  and 
was  killed.  He  was  held  entitled  to  recover. 
The  learned  I.x)rd  Justice,  referring  to  the 
case  then  before  him,  said  [1909]  1  K.  B. 
426:  **The  ladder  was,  for  the  purpose  of 
the  employment,  the  proper  and  provided 
access  to  the  ship,  and  falling  from  it  appears 
to  me  to  be  in  every  respect  identical  from 
a  legal  point  of  view  with  falling  from  the 
end  of  the  cargo  skid  in  the  case  quoted." 
In  each  of  these  three  cases  the  decision  was 
based  on  the  defective  nature  of  the  means  of 
access  from  the  shore  to  the  ship.  In  Kitch- 
enham  v.  Steamship  Johannesburg  [1911] 
1  K.  B.  523,  [1911]  A.  C.  417,  Fletcher  Moul- 
ton, L.J.  had  occasion  to  consider  the  question 
of  the  liability  of  employers  for  an  injury 
sustained  by  two  sailors  who  had  been  absent 
on  leave  and  were  returning  to  their  respec- 
tive ships.  In  the  first  case  the  means  of 
access  to  the  ship  was  a  gangway  which  was 
properly  lighted ;  there  was  no  evidence,  how- 
ever, whether  the  sailor  had  or  had  not 
reached  the  gangway  before  he  fell  into  the 
water  and  was  drowned.  It  was  held  that 
it  was  not  proved  that  the  accident  arose  out 
of  the  sailor's  employment  and  that  the  own- 
ers, were,  therefore,  not  liable.  If  the  argu- 
ment put  forward  in  the  present  case  were 
sound  the  result  must  have  been  the  oppo- 
site, for  undoubtedly  the  sailor  fell  from  the 
quay  on  his  way  back  to  his  ship,  and  it 
would  have  been  immaterial  whether  he  had 
reached  the  gangway  or  not.  In  the  second 
case  there  was  another  ship  lying  between 
the  quay  and  the  sailor's  own  ship,  and  to 
get  to  the  latter  he  had  to  cross  a  gangway 
between  the  two  ships.  He  i-eached  the  gang- 
way, fell  off,  and  was  drowned.  [326]  It 
wa«  held  that  the  owners  were  liable.  Before 
this  case  came  to  be  decided  in  the  Court  of 
Appeal  the  case  of  Moore  v.  Manchester 
Liners  [1910]  A.  C.  498,  504,  505,  had  been 
brought  on  appeal  to  this  House.     The  judg- 
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ment  of  Fletcher  Moulton,  L.J.  in  it  was 
expressly  approved  of  by  one,  possibly  by 
two,  of  the  noble  Lords  who  took  part  in 
the  hearing,  and  expressly  disapproved  of 
by  two  others,  especially  on  the  pi  int  of  the 
continuous  employment  of  the  sailor  while 
on  shore.  Lord  Ashboiinie,  who  con?urrod 
with  the  conclusion  at  which  the  Lord  Chan- 
cellor arrived,  based  his  judgment  appar- 
ently on  the  defective  nature  of  the  means 
of  access  to  the  ship.  He  said  [1910]  A.  C. 
502:  "The  mode  of  access  to  the  ship  was 
by  a  ladder  which  was  not  fixed  and  which 
swayed,  and,  in  the  words  of  the  judge,  was 
an  unsafe  contrivance.  But  it  was  the  only 
mode  by  which  deceased  could  fulfil  his 
necessary  duty  of  returning.  This  ladder 
attached  to  the  ship  was  a  requisite  of  it  for 
the  purposes  of  access,  and  practically  for 
that  purpose  almost  formed  part  of  it."  He 
said  nothing  whatever  upon  the  point 
whether  the  sailor  in  that  case  should  be 
held  to  have  been  in  the  course  of  his  em- 
ployment all  the  time  he  was  ashore.  It  was, 
I  think,  quite  unnecessary  for  the  decision  of 
the  case  so  to  hold.  It  was  enough  for  the 
purposes  of  that  decision  if  the  sailor  was, 
while  using  the  provided  means  of  access  to 
the  ship,  held  to  be  in  the  course  of  his 
employment.  My  Lords,  it  may  well  be  that 
when  a  sailor  returning  to  his  ship  uses  the 
only  means  of  access  to  her  provided  for 
him,  means  which  he  is  obliged  to  use  in 
order  to  get  on  board  his  ship  as  he  may  be 
bound  to  do,  he  should  be  held,  while  using 
those  means  for  that  purpose,  to  be  doing 
something  in  the  course  of  his  employment; 
but  that  is  a  wholly  diflferent  thing  from 
holding  that  a  sailor  who,  with  the  leave  of 
his  master,  goes  ashore  for  the  purposes  of 
his  own  busines'^i  or  his  own  amusement,  con- 
tinues all  the  time  he  remains  ashore  to  be 
in  the  course  of  his  employment.  To  hold 
feo  appears  to  me,  with  all  respect,  to  con- 
found the  continuity  of  the  contract  of  serv- 
ice with  the  continuity  of  the  course  of  em- 
ployment. Lord  James  of  Hereford,  the  third 
member  of  the  majority  of  the  House,  con- 
airrcd  in  the  conclusion  at  which  the  Lord 
Ciiancellor  had  arrived,  and  said:  "If  the 
deceased  man  was  rightfully  away  from  the 
ship  it  would  certainly  be  within  his 
[327]  duty,  and  so  within  his  employment, 
to  return  to  the  ship.  He  did  so  by  the  lad- 
<^er  from  which  he  fell,  the  only  means  of 
reaching  the  ship  provided  for  him."  Again : 
*'More  stress  was  laid  on  the  words  *in  the 
course  of  the  employment.*  My  Lords,  if  the 
accident  arose  during  the  employment,  and 
arose  out  of  it,  I  find  it  difficult  to  say,  on 
the  facts  of  this  case  that  this  accident  did 
TJot  take  place  in  the  course  of  the  employ- 
ment."    If   the   judgment   stopped   there    it 


would  be  quite  consistent  with  it  that  the 
sailor  only  re-entered  on  his  employment 
when  he  attempted  to  traverse  the  ladder, 
and  that,  tlierefore,  when  the  accident  oc- 
curred he  was  in  the  course  of  the  employ- 
ment, which  was  all  that  was  needed;  but 
the  noble  Lord  added:  *'I  accept  the  judg- 
ment of  Fletcher  Moulton,  L.J.  on  the  point." 
It  may  well  be  that  I^rd  James  by  this  last 
sentence  intended  to  state  that,  in  his  view, 
a  sailor  rightfully  ashore  on  his  own  busi- 
ness, or  for  his  own  pleasure,  was,  during 
all  the  time  he  remained  on  shore,  whatever 
he  might  be  doing  while  there,  still  in  the 
course  of  his  employment;  but  I  do  not 
think  that  even  by  his  express  adherence  to 
that  view  the  decision  of  the  case  can  be 
treated  as  a  clear  and  unequivocal  decision 
of  the  House  upon  this  point  in  favour  of 
the  claimant.  In  my  view  the  words  "arising 
out  of"  suggests  the  idea  of  cause  and  effect. 
The  words  "in  course  of  his  employment" 
mean,  I  think,  while  the  workman  is  doing 
something  he  is  employed  to  do.  In  the  case 
of  a  sailor  who  lives  on  board  his  ship,  or  an 
indoor  servant  who  lives  in  his  master's 
house,  these  words  would  of  course  cover  and 
include  things  necessarily  incidental  to  his 
service  there — such  as  taking  his  meals. 
Bleeping,  resting,  etc.  In  satisfying  these 
demands  of  nature  the  sailor  is  as  truly 
doing  something  within  the  course  of  his 
employment  as  he  would  be  in  keeping  a  look- 
out   or    going    aloft. 

Fletcher  Moulton,  L.J.  in  his  judgment  in 
Kitchenham's  Case  [1911]  1  K.  B.  623,  527, 
deals  with  his  judgment  in  Moore  v.  Man- 
chester Liners  [1900]  1  K.  B.  417,  in  a 
passage  which,  though  somewhat  long,  it 
is  well  to  quote.  It  runs  thus:  "In  the 
cases  before  us  the  accident  occurred  on  the 
return  of  the  seankin  to  the  ship  immediately 
prior  to  his  actually  getting  on  l)oard.  This 
is  the  critical  moment  when  the  dangers  to 
which  he  is  exposed  change  from  being  of 
the  one  class  to  being  of  the  [328]  other 
class."  By  this,  as  appears  from  the  context, 
the  Lord  Justice  means  the  dangers  to  which 
he  would  be  exposed  as  a  member  of  the  pub- 
lic, as  distinguished  from  those  to  which  he 
would  be  exposed  as  one  of  the  crew  of  the 
ship.  He  then  proceeds:  "And  it  will  fre- 
quently be  a  difficult  task  to  draw  the  line 
between  the  two.  But  I  do  not  think  it 
difficult  to  lay  down  the  general  principle 
by  which  our  decisions  ought  to  be  guided. 
The  return  to  the  ship  is  in  the  course  of 
his  employment,  but  the  risks  do  not  become 
risks  arising  out  of  his  employment  until  he 
has  to  do  something  specifically  connected 
with  his  employment  on  the  sliip.  Thus,  if 
the  risk  is  one  due  to  the  means  of  access  to 
the  ship,  as  in  Moore  v.  Manchester  Liners 
[1909]  1  K.  B.  417,  [1910]  A.  C.  498,  the  ac- 
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cident  is  rightly  said  to  arise  out  of  his  em- 
ployment; but  if  the  accident  is  shown  to  arise 
from  something  not  specifically  connected  with 
the  ship  it  cannot  be  said  to  arise  out  of  his 
employment.  I  do  not  think  that  the  dividing 
line  is  when  he  actually  touches  the  ship  or 
the  special  means  of  access  thereto.  For  in- 
stance, if  it  was  shewn  that  when  the  sailor 
returned  to  the  ship  there  was  a  dense  fog 
and  that  in  trying  to  find  the  gangway, 
which  I  will  suppose  was  not  lighted,  he  fell 
in  the  water  and  was  drowned,  I  think  that 
the  accident  would  arise  out  of  his  employ- 
ment. But  if  all  that  is  shewn  is  that  it 
occurred  during  his  return  to  the  ship  but 
while  he  was  still  on  the  shore,  and  before 
he  had  taken  any  specific  step  towards  getting 
on  board  the  vessel,  I  think  that  it  would 
not  thereby  be  established  that  the  accident 
arose  out  of  his  employment."  This  case  is 
not  only  an  authority  upon  the  question  as 
to  where  the  risk  to  which  a  returning  sailor 
is  exposed  becomes  a  risk  so  arising  out  of 
bis  employment  that  if  he  meets  with  an 
accident  caused  by  it  his  employer  may  be 
liable.  It  is  also  an  authority  upon  the 
point  that  an  applicant  or  his  representative 
must  in  such  cases  as  his  prove  his  or  her 
case.  The  evidence  showed  that  the  sailor 
returning  after  being  absent  on  leave  came 
upon  the  wharf  and  walked  towards  the 
ship's  gangway.  It  was  not  shown  that  he 
ever  reached  the  gangway.  The  watchman 
proved  that  he  had  not  heard  any  one  on  the 
gangway — a  splash  was  heard  a  little  abaft 
the  inboard  end  of  the  gangway,  and  there 
was  a  cry  from  some  person  unknown  "Man 
overboard!"  Fletcher  [329]  Moulton,  L.,T., 
dealing  with  this  evidence,  said:  "In  my 
opinion  this  is  not  sufficient  to  negative  the 
possibility  that  the  accident  was  due  to  an 
accidental  slip  on  the  wharf  or  to  the  sailor 
having  gone  to  the  edge  of  the  wharf  for  his 
own  purposes  (perhaps  to  Ipok  over  in  order 
to  see  the  state  of  the  tide)  and  fallen  over." 
[1911]  1  K.  B.  528. 

The  decision  in  the  case  of  Marshall  v. 
Steamship  Wild  Rose  [1910]  A.  C.  488,  is 
precisely  on  the  same  lines  on  this  latter 
point,  as  indeed  is  Wakelin  v.  London,  etc. 
R.  Co.  (1886)  12  App.  Cas.  41.  Reverting 
to  the  first  point,  I  think  I  am  safe  in  say- 
ing that  we  have  not  been  referred  to  any 
case  where  a  sailor  returning  to  his  ship 
recovered  compensation  for  an  injury  by 
accident  which  he  sustained  unless  he  met 
with  that  accident  by  reason  of  the  defective 
or  insufficient  character  of  the  physical  means 
provided  by  the  owner  for  access  to  or  egress 
from  the  ship  to  the  quay  or  dock  wall.  In 
Cook  V.  Steamship  Montreal  [1913]  W.  C. 
I  Ins.  Rep.  206,  108  L.  T.  X.  S.  164,  57  Sol. 
J.  282.  29  Times  L.  Rep.  233,  6  B.  W.  C.  C. 
220,  Buckley,  L.J.,  as  he  then  was,  laid  it 


down  that  "in  the  obligations  contractually 
existing  between   master   and   servant,   it    i» 
part  of  the  duty  of  the  master  to  afford  the 
workman   when   he   is  dismissed,    reasonable 
facilities    for   leaving   the    place   of   employ- 
ment, and  that  if  the  servant  is  injured  while 
availing  himself  of  those  facilities  the  master 
may  be  liable."     That  statement  of  the  law 
and  also  the  decision  in  Kitchenham  v.  Steam- 
ship Johannesburg  [1911]  1  K.  B.  523,  [1911] 
A.    C.    417,    were    approved    of    in    Webber 
v.    Wansborough    Paper    Co.    [1915]    A.    C. 
51.     In  this  last-mentioned  case  the  means 
of    egress    from   the   ship    provided   by    the 
master  was  a  plank  with  one  end  resting  on 
the  vessel  and  the  other  resting  on  the  rung 
of  an  upright  iron  ladder,  fixed  to  the  quay 
wall.    The  seaman  on  going  ashore,  his  djay'a 
work  being  done,  walked  along  the  plank  in 
safety,  but  after  he  had  gone  a  step  or  two 
up  the  ladder  he  slipped,  fell  into  the   har- 
bour,  and  got  injured.     Lord  Moulton    said 
the  county  court  judge  appeared  to  him  to 
have    been    of    opinion    that    the    ladder    on 
which   the  plank   landed  the  workman    was 
not  such  a  safe  portion  of  the  quay  that  the 
responsibility  of  the  employer  ceased   when 
he   had   put   the   workman   there.      Tliis    in 
other  words  means  that  the  mode  of  egress 
provided  for  those  going  from  the  ship  to  a 
safe    place    upon    the    quay    was    defective 
[330]   and  that  the  aecident  was  caused  by 
reason  of  the  defect.    Thus,  the  risk  to  which 
the  workman  was  exposed,  and  from  whicli 
he  suffered,  was  due  to  the  defective  mean=? 
of  egress  from  the  ship,  and,  therefore,  arose 
out  of   the   employment  which   obliged    him 
to   avail    himself    of   those    means    and    en- 
counter that  risk. 

In  the  face  of  these  authorities  it  is,  I 
think,  impossible  to  held  that  the  risk  to- 
wliicli  the  deceased  in  the  present  case  wa» 
exposed  as  he  walked  along  these  quays  had, 
before  the  accident,  changed  from  that  to 
which  an  ordinary  wayfarer  on  the  pier 
would  be  exposed  to  that  to  which  the  de- 
ceased become  exposed  by  virtue  of  his  being 
a  member  of  the  crew  of  his  ship.  The  riska 
to  which  he  was  exposed,  therefore,  did  not 
arise  out  of  his  employment,  since  he  had 
not  up  to  the  time  of  the  accident  done  or 
attempted  to  do  anything  specially  connected 
with  his  employment  on  the  ship.  His 
employment  was  not,  I  thin^  to  any  extent 
the  cause  of  the  accident,  proximate  or  re- 
mote. 

The  principle  contended  for  on  behalf  of 
the  respondent  would  lead  to  the  most  aston- 
ishing and,  I  think,  unjust  results.  If  it 
were  sound,  then  a  master  who  allowed  his 
domestic  servant  to  go  on  a  visit  to  hia 
friends  in  the  country  on  the  condition  that 
he  should  return  on  a  certain  day,  if  not 
sooner  recalled,  would  be  liable  for  an  injury 
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sustained  by  the  servant  in  a  railway  acci- 
dent when  on  his  return  journey  to  his 
master's  house  on  the  day  named. 

I  am  well  aware  that  it  has  begi  decided 
b?  the  cases  of  Caledonian  R.  Co.  v.  Walker 
(1882)  7  App.  Caa.  259,  275;  and  London 
Tramways  Co.  v.  London  County  Council 
[1898]  A.  C.  375,  that  a  decision  of  this 
House  on  a  point  of  law  is  conclusive  and 
binds  the  House  in  subsequent  cases;  but 
the  decision  itself,  with  everything  necessary 
involred  in  it,  is  the  thing  which  binds.  For 
the  reasons  I  have  already  given  I  do  not 
think  it  can  be  taken  that  this  House  in 
Moore  v.  Manchester  Liners  [1910]  A.  C. 
498,  did  decide  as  a  point  of  law  arising  on 
construction  of  the  Workmen's  Compensation 
Acts  that  a  sailor  while  and  so  long  as  he  is 
lavvfully  on  shore  solely  for  the  purposes  of 
his  own  business  or  his  own  pleasure  must 
be  held  to  continue  to  be  in  "the  course  of 
his  employment."  Your  Lordships  have  not 
been  referred  to  any  other  decision  of  this 
House  so  ruling.  I  cannot  find  any  such 
myself.  I  [331]  do  not  think  such  a  decision 
exists,  and,  unless  constrained  by  some  deci- 
sion of  this  House,  I  am  very  unwilling  to 
decide  as  a  matter  of  law  that  under  these 
Acts  a  servant  absent  from  his  master's 
house  or  premises,  no  matter  for  what  pur- 
pose of  his  own,  must,  while  his  contract  of 
service  lasts,  be  taken  to  continue  in  the 
course  of  his  employment  with  that  master 
though  he  should  not  be  engaged  in  doing 
ain-thing  or  preparing  to  do  anything  which 
the  master  employed  or  commanded  him  to 
do. 

It  was  contended  on  the  part  of  the 
respondent  that  the  present  case  is  governed 
by  the  case  recently  decided  of  Stewart  & 
Son  v.  Longhurst  [1917]  A.  C.  240.  My 
Lords,  I  cannot  bring  myself  to  think  so, 
though,  of  course,  I  must  feel  my  confidence 
in  my  own  opinion  somewhat  shaken  by  the 
fact  that  my  noble  friend  on  the  woolsack 
has  come  to  a  different  conclusion.  Stewart 
V.  Longhurst  [1917]  A.  C.  249,  was  one  of 
those  cases,  of  which  several  have  been  de- 
cided recently,  in  which  an  employer  who 
expressly  or  impliedly  orders  his  workman 
to  do  a  particular  thing  has  been  held  to  be 
Te3ponsible  for  an  accident  caused  to  the 
servant  by  a  risk  ordinarily  attending  tlie 
doing  of  that  thing.  For  instance,  if  a 
master  should  send  his  servant  into  the 
«treet  to  post  a  letter,  and  the  servant  while 
on  that  errand  is  run  over  in  the  street,  the 
roaster  is  held  responsible,  because  being  run 
over  is  one  of  the  ordinary  street  risks.  In 
Wghurst's  Case  [1917]  A.  C.  249  the  owner 
of  a  barge  got  liberty  from  the  owner  of 
private  docks  to  place  his  ])arge  in  these 
docks  for  the  purpose  of  having  her  repaired. 
He  employed  the   deceased   mechanic   to   re- 


pair her.  He  therefore  necessarily  hired  him 
and  impliedly  ordered  him  to  traverse  the 
docks  from  the  dock  gates  to  the  place  where 
the  barge  lay  by  the  route  provided  by  the 
dock  owners,  and,  on  knocking  off  work,  to 
retraverse  the  docks  by  this  same  route.  As 
between  the  workman  and  the  employer  the 
relative  rights  and  obligations  of  the  parties 
were  the  same  as  if  the  docks  were  the  pri- 
vate clofie  of  the  employer.  The  conditions 
under  which  the  work  was  done  must  be 
taken  to  have  been  known  to  the  employer. 
There  was  no  allegation  of  neglect  by  the 
workman.  He  was  on  these  premises,  using 
this  way  of  approach  to  hs  work,  and  from 
his  work  to  the  dock  gates  under  his  master's 
implied  orders,  by  virtue  of  his  employment, 
and  in  no  other  character,  or  [332]  by  virtue 
of  no  other  right.  He  then  without  any  neg- 
ligence strayed  off  his  route  when  leaving  his 
work  and  fell  into  the  docks.  The  risk  of 
doing  so  wa^s,  under  the  condition,  I  think, 
a  risk  incidental  to  the  doing  of  the  work  he 
was  by  his  master  hired  and  commanded  to 
do.  Had  the  workman  been  walking  about 
the  private  docks  for  his  own  pleasure,  not 
by  his  master's  orders,  there  might  be  some 
analogy  between  that  case  and  the  present; 
but  in  fact  it  was  entirely  otherwise. 

Tlie  harbour  of  Ramsgate  was  at  one  time 
a  public  harbour.  The  Admiralty  have  since 
the  war  assumed  control  over  it  and  its 
quays  and  piers.  The  respondent  contends 
that  this  control  turned  the  docks  into  sucIk 
a  private  close  as  were  the  docks  in  Long- 
hurst's  Case  [1917]  A.  C.  249.  Under  the 
regulations  made  by  the  naval  authorities 
persons  wearing  naval  or  military  uniform 
and  having  business  within  the  harbour  are 
allowed  by  the  authorities  to  enter  it  by 
certain  places  of  access,  and,  in  order  to  en- 
title them  to  enter,  they  must  possess  passes 
signed  in  the  manner  prescribed.  It  is 
scarcely  necessary  to  say -that  no  authority 
was  produced  to  show  that  where  the  mili- 
tary, for  the  purposes  of  tlie  war,  draw  a 
cordon  around  a  certain  area  and  only  per- 
mit certain  persons,  duly  authorized,  to  pass 
in  or  out  of  that  area,  that  circumstance 
turns  the  area  within,  the  cordon  into  the 
private  property  of  any  person,  certainly  not 
the  private  property  of  such  a  person  as  was 
the  employer  of  the  deceased  in  the  present 
case,  by  whom  or  for  whom  the  control  was 
not  imposed.  Moreover,  the  authorities 
might  give  passes  to  whomsoever  they 
pleased,  might  even  allow  the  general  public 
to  pass  through  the  entrances  if  they  thought 
fit.  The  deceased  obtained  a  pass  on  his 
way  out  in  order  that  he  might  return  again; 
but  he  was  not  ordered  by  his  employer  to  go 
out.  He  was  not  sent  to  do  anv  business  for 
his  employer.  He  owed  no  duty  whatever  to 
his  employer  to  go  out  of  or  to  stay  in  the 


682 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


harbour.  The  only  duty  he  owed  to  him  was 
to  be  back  in  his  ship  that  night.  He  might 
have  never  obtained  a  pass,  never  gone  out  of 
the  harbour,  have  spent  the  evening  in  some 
ship  within  the  harbour  amongst  his  friends, 
and  walked  about  upon  the  quay  or  pier 
from  which  he  subsequently  fell,  according 
as  he  desired,  irrespective  altogether  of  the 
wishes  of  his  employer.  Everything  he  did, 
with  the  exception  above  [333]  mentioned,  he 
did,  not  by  the  orders  express  or  implied  of  his 
master,  or  to  discharge  any  duty  he  owed  to 
his  master,  but  on  his  own  initiative  for  his 
own  purposes,  and  according  to  his  own 
desire,  so  that  even  if  the  harbour  of  Rams- 
gate  could  be  considered  to  stand  as  between 
the  employer  and  his  workman  in  this  case 
in  the  same  relation  as  did  the  private  docks 
stand  in  the  Longhurst  Case  [1917]  A.  C. 
249,  which  I  hardly  think  it  could,  I  should 
still  be  of  opinion  that  this  case  is  as  differ- 
ent from  the  Longhurst  Case  [1917]  A.  C. 
249,  as  would  be  the  case  of  a  servant  who 
was  run  over  in  the  street  while  he  was 
walking  there  for  his  own  business  or  pleas- 
ure from  the  case  of  such  a  servant  who  was 
run  over  in  the  street  while  walking  there  on 
some  errand  on  which  he  had  been  sent  bv 

• 

his  master.  I  think  the  authorities  establish 
that  in  the  former  case  the  servant  would 
fail  to  recover.  For  these  reasons  I  am  of 
opinion  that  the  claimant  on  whom  the  bur- 
den of  proof  lies  has  failed  to  establish  that 
the  accident  by  which  the  deceased  met  his 
fleath  arose  either  out  of  or  in  the  course  of 
his  employment,  and  that  the  order  appealed 
from  was  therefore  erroneous,  should  be  re- 
versed,  and  the  appeal  be  allowed  with  costs. 

Lord  Paemoob. — My  Lords,  the  question 
in  this  appeal  is  wliether  the  sheriff-substi- 
tute has  made  an  error  in  law  in  holding 
that  the  accident  to  the  deceased  did  not 
arise  out  of  the  employment  with  the  appel- 
lants. In  my  opinion  no  error  in  law  arises 
in  the  case,  and  there  is  no  ground  in  law 
for  interfering  with  the  finding  of  the  sheriff- 
substitute.  I  desire  to  add  that  there  is  no 
necessity  in  this  case  to  become  involved  in 
a  multiplicity  of  decisions. 

On  the  evening  of  February  25,  1916,  the 
deceased  man  left  his  ship  Ferryhill  and 
went  ashore  for  his  own  purposes,  and  not 
on  ship's  business.  He  returned  to  the  har- 
lyour  about  10.30  p.m.,  and,  passing  tlirougli 
an  entrance,  by  means  of  a  pass  duly  signed 
and  entitling  him  to  do  so,  went  on  the  quay 
with  the  object  of  making  his  way  to  his 
i>h\p.  Xo  one  witnessed  the  accident  to  the 
do?rased,  but  the  sheriff-substitute  drew  the 
inference  that,  as  the  deceased  was  proceed- 
ing towards  his  ship,  he  missed  his  way 
owing  to  the  darkness  prevailing,  and,  falling 
into  the  harbour,  was  drowned.  [334]  The 
body   was   found   about   20   yards   from   the 


point  of  access  to  the  ship  from  the  quay, 
and  was  probably  near  the  place  of  the  acci- 
dent. In  ordinary  times  the  harbour  is  a 
public  harbour,  and  access  to  its  quays  has 
been  orinUrily  open  to  the  public;  but  since 
the  outbreak  of  the  war  the  quay  where  the 
accident  happened  has  been  subject  to  the 
control  of  the  naval  and  military  authori- 
ties, and  used  conform  to  their  regulations. 
The  deceased,  prior  to  leaving  the  harbour 
on  the  night  of  the  accident,  received  a 
signed  pass  entitling  him  to  return,  and  was 
in  possession  of  the  pasa  when  he  re-entered 
the  harbour  area. 

On  these  facts  the  sheriff-aubstitute  found 
in  effect  that  it  was  not  proved  that  tlie 
accident  to  the  deceased  arose  out  of  his 
employment.  In  jny  opinion  the  sheriflT-sub- 
stitute  drew  the  inference  that  at  the  time 
v/hen  the  accident  happened  the  deceased 
was  on  the  quay  for  his  own  purpoaes,  and 
not  on  ship's  business.  There  is  evidence 
from  which  in  reason  this  inference  could  be 
made,  and  if  this  is  so,  the  decision  is,  under 
this  head  of  the  case,  wholly  within  the  com- 
petence of  the  sheriff-substitute.  The  only 
other  way  in  which  an  error  in  law  could 
arise  would  be  that  the  sheriff-substitute 
did  not  apply  the  statutory  directions  in 
testing  the  question  of  liability,  or,  in  other 
words,  that  he  misdirected  himself  as  to  the 
meaning  of  the  Legislature  as  expressed  in 
the  statute.  I  can  find  no  indication  that  he 
made  anv  such  error.  On  the  contrarv,  I 
think  that  he  applied  the  right  direction, 
namely,  whether  at  the  time  of  the  accident 
the  deceased  was  engaged  in  the  duty  or  busi- 
ness of  his  employment,  and  whether,  if  he 
was  so  engaged,  there  was  some  form  of 
causal  relationship  l)etween  such  duty  or 
business  and  the  accident.  No  doubt  the 
place  where  the  accident  happened  is  an  im- 
portant factor,  but  it  is  not  a  conclusive 
factor.  For  instance,  in  the  present  case  it 
is  in  my  opinion  very  material  to  draw  a 
clear  distinction  between  a  workman  on  his 
way  to,  or  on  his  return  from,  his  work  and 
a  workman  who  is  absent  from  his  work  for 
his  own  purposes.  The  proper  inference  in 
any  particular  case  is  one  of  fact,  and  not  of 
law,  subject  always  to  two  conditions,  that 
the  inference  can,  in  reason,  be  made  from 
the  evidence,  and  that  the  statutory  direc- 
tions of  the  Act  have  been  properly  observed. 
With  all  respect  to  the  opinion  of  the  Ijord 
President,  I  am  unable  to  accept  the  view 
that  it  is  immaterial  whether  tlie  deceased 
went  [335]  ashore  on  his  own  business  or 
the  ship's  business,  or  that  the  question  in 
'i^hpte  in  the  appeal  is  governed  by  the  case 
of  Longhurst  v.  Stewart  [1916]  2  K.  B.  803, 
[1917]  A.  C.  249. 

That  case  comes  within  the  category  of 
cases  which  determine,  that  if  a  workman 
meets  with  an  accident  when  using  an  accesS; 
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or  means  of  access,  provided  by  his  employ- 
er, and  where  the  workman  had  no  right  to 
be  except  by  virtue  of  his  employment,  such 
accident,  in  the  absence  of  special  circum- 
stances, is  incurred  in  the  course  of  and 
arises  out  of  the  employment,  so  as  to  make 
the  employer  liable  io  pay  compensation.  In 
Bome  cases,  if  an  accident  is  incurred  in  the 
course  of  employment  the  only  possible  in- 
ference is  that  it  also  arose  out  of  the  em- 
ployment;  but  this  is  not  necessarily  the 
case,  and  to  entitle  a  claimant  to  compensa- 
tion the  two  conditions  must  be  fulfilled  in 
any  particular  case.  In  the  Court  of  Appeal 
Warrington,  L.J.,  refers  to  the  view  ex- 
pressed bv  Farwell,  L.J.,  in  Gane  v.  Norton 
Uill  Colliery  Co.  [190^]  2  K.  B.  639,  545. 
Speaking  of  a  collier,  Farwell,  L.J.,  says: 
"He  is  employed  not  only  to  work  in  the  pit, 
but  also  to  do  other  things  that  he  is  en- 
titled to  do  by  virtue  of.  his  contract  of 
employment-,  for  example,  he  is  entitled  to 
do,  and  therefore  employed  to  do,  such  acts 
as  coming  on  the  employer's  premises,  passing 
and  repassing  for  all  legitimate  purposes  con- 
nected with  his  work  on  the  premises.  .  .  . 
All  those  things  that  he  is  entitled  to  do  by 
virtue  of  his  contract  he  is  for  the  purposes 
of  the  Act  employed  to  do,  and  they  are 
therefore  within  his  contract  of  employ- 
ment.'' My  Lords,  I  desire  to  express  my 
entire  concurrence  in  the  view  expressed  by 
Farwell,  L.J.,  but  it  does  not  appear  to  me 
to  have  any  application  to  a  case  in  which  a 
man  employed  on  a  ship  is,  at  the  time  of 
the  accident,  away  on  his  own  account  and 
not  on  the  ship's  business.  I  agree  with 
what  was  said  by  Lord  Dunedin  when  the 
case  came  on  appeal  to  your  Lordship's  House 
[1917]  A.  C.  249,  256.  "  'Control'  was  sought 
to  be  raised  to  the  position  of  affording  an . 
absolute  test  whether  employment  had  begun 
or  ceased.  I  venture  to  go  so  far  as  to  say 
that  control  of  the  place  where  an  accident 
happens,  so  far  -  from  being  conclusive,  is 
neither  here  nor  there  except  in  so  far  as 
it  may  represent  a  fact  tending  to  show  that 
the  accident  arose  in  the  course  of  the  em- 
ployment. The  cases  of  [336]  Gilmour  v. 
Dorman,  Long  &  Co.  4  B.  \V.  C.  C.  279,  in 
Kngland  and  Hendry  v.  United  Collieries 
1910  S.  0.  709;  3  B.  VV.  C.  C.  ^67,  in  Scot- 
land are  both  illustrations  of  positions  where 
there  was  control  on  the  part  of  the  employ- 
er of  the  locus  of  the  accident,  and  yet  no 
Hability.  These  cases  were,  in  my  opinion, 
rightly  decided." 

My  Lords,  in  my  opinion  the  appeal  should 
he  allowed,  with  costs  here  and  below. 

Interlocutor  of  the  First  Division  of  the 
<^ourt  of  Session  in  Scotland  reversed  and 
determination  of  the  sheriff-substitute  re- 
^^ored.  The  respondent  to  pay  the  costs  of 
the  action  in  the  Court  of  Session  and  also 
the  costs  of  the  appeal  to  this  House. 


NOTE. 


It  is  well  settled  that  an  employee  on  his 
way  to  the  place  of  his  employment  has  not, 
while  still  on  the  public  highway,  so  far 
entered  on  his  employment  that  an  accident 
there  occurring  can  be  said  to  arise  "out  of 
and  in  the  course  of-  his  employment"  within 
the  meaning  of  a  workmen's  compensation 
act.  That  rule  has  frequently  been  applied 
to  a  maritime  employee  falling  from  a  dock 
while  returning  to  his  ship.  See  the  notes  to 
Parker  v.  Hambrook,  Ann.  Cas.  1913C  1; 
Plumb  v.  Cobden  Flour  Mills  Co.  Ann.  Cas. 
]914B  495;  Parker  v.  Ship  Black  Rock,  Ann. 
Ca«.  1918B  1290;  and  Eugene  Dietzen  Co.  v. 
Industrial  Board,  Ann.  Cas.  1918B  764. 
In  the  reported  case  it  is  held  that  the  rule 
as  thus  applied  is  not  affected  by  the  fact 
that  the  ship  is  under  the  control  of  the 
naval  authorities  and  has  been  placed  at  a 
dock  likewise  under  such  control,  so  that 
access  to  the  dock  can  be  gained  only  by  a 
pass  from  a  naval  officer.  Such  a  condition 
does  not,  it  is  held,  make  the  dock  a  provided 
means  of  access  to  the  ship,  and  an  employee 
on  the  ship  is  held  not  to  enter  the  field  of 
his  employment  in  going  on  the  dock  on  hifl 
way  to  the  ship. 
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DISTRICT  OF  COLUMBIA. 

District  of  Columbia  Court  of  Appeals — No- 
vember 1,  1916. 

44:  App,  CoH,   (D,  C)   73. 


IiaborXaws  —  Wbat  Constitutes  Manu- 
faoturinK  Establishment  ^  Dress- 
making  Shop. 

A  dressmaker  employing  from  five  to  ten 
girls  in  operating  sewing  machines,  who  pur- 
chases and  furnishes  materials  and  makes 
garments  for  general  sale  as  well  as  to  special 
order  conducts  a  "manufacturing  establish- 
ment" within  the  statute  forbidding  the  em- 
ployment of  females  for  more  than  eight 
hours  a*  day  in  such  an  establishment. 
[See  note  at  end  of  this  case.] 

What  Constitutes  Mercantile  Estab- 
lisbment. 

Such  a  dressmaking  shop  is  not  a  "mer- 
cantile establishment*'  within  the  same  act. 

Indictment  -—  Joinder  of  Two  Olfenses 
—  Violation  of  I«abor  Law. 

An  indictment  for  violation  of  a  statute 
regulating  hours  of  labor  in  manufactiiring 
or  mercantile  establishments  which  allepres 
the  operation  of  both  a  manufacturing  and 
a  mercantile  establishment  and  the  employ- 
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ment  of  females  therein  in  violation  of  the 
statute  charges  but  a  single  offense. 

Error  to  Police  Court  of  District  of  Colum- 
bia. 

Criminal  action.  Susan  H.  Hotchkiss  con- 
victed of  violation  of "  eight-hour  law  and 
brings  error.    Affirmed. 

[74]  This  case  is  here  on  writ  of  error  to 
the  police  court  of  the  District  of  Columbia. 
Plaintiff  in  error,  Susan  H.  Hotchkiss,  was 
convicted  of  violating  the  following  provi- 
sions of  what  is  known  as  tl\e  eight-hour 
law  of  the  District  of  Columbia:  "That  no 
female  shall  be  employed  in  any  manufactur- 
ing, mechi^nical  or  mercantile  establishment, 
laundry,  hotel,  or  restaurant,  or  telegraph  or 
telephone  establishment  or  office,  or  by  any 
express  or  transportation  company  in  the 
District  of  Columbia  more  than  eiglit  hours 
in  any  one  dav  or  more  than  six  davs  or 
more  than  forty-eight  hours  in  any  one  week. 
.  .  .  That  every  employer  shall  post  and 
keep  posted  in  a  conspicuous  place  in  [75]  ev- 
ery room  in  any  establishment  or  occupation 
named  in  section  one  of  this  act  in  which 
any  females  are  employed  a  printed  notice 
stating  the  number  of  hours  such  females  are 
required  or  permitted  to  work  on  each  day 
of  the  week,  the  hours  of  beginning  and 
stopping  such  work,  and  the  hours  of  be- 
ginning and  ending  the  recess-  allowed  for 
meals.  .  .  .  That  every  employer  shall 
keep  a  time  book  or  record  for  every  female 
employed  in  any  establishment  or  occupation 
named  in  section  one  of  this  act,  stating  the 
wages  paid,  the  number  of  hours  worked  by 
her  on  each  day  of  the  week,  the  hours  of 
beginning  and  stopping  such  work,  and  the 
hours  of  beginning  and  ending  the  recess 
allowed  for  meals.  Such  time  book  or  record 
shall  be  open  at  all  reasonable  hours  to  the 
inspection  of  the  officials  authorized  to  en- 
force this  act."  [38  Stat,  at  L.  291,  chap. 
2S.]  Penalties  are  prescribed  for  the  viola- 
tion of  these  provisions  of  the  act. 

Plaintiff  in  error  was  tried  on  an  informa- 
tion charging  her,  in  the  first  count,  with 
employing  females  more  than  eight  hours  a 
day  in  a  manufacturing  or  mercantile  estab- 
lishment; in  the  third  count,  with  failing  and 
neglecting  to  post  the  notices  required,  and, 
in  the  fourth  count,  with  failing  to  keep  a 
time  book  and  record  of  wages,  as  required. 
She  was  found  guilty  on  each  of  these  counts. 

Testimony  was  adduced  at  the  trial,  upon 
which  the  jury  may  well  have  based  its 
verdict,  to  the  effect  that  plaintiff  in  error 
conducted  her  business  on  the  second  floor  of 
her  residence,  where  she  had  five  sewing 
machines,  which  were  used  in  the  making  of 
dresses;  that  she  had  employed  for  this  work 


from  five  to  ten  girls;  that  she  kept  on  hand 
bolts  of  dress  goods,  bolts  of  lace,  linings  and 
silks,  trimmings,  hooks  and  eyes,  beads,  china 
silk,  and  other  dress  goods,  all  of  which  were 
used  in  making  or  trimming  gowns  for  cus- 
tomers; that,  in  some  instances,  the  customers 
furnished  their  own  materials  complete,  while 
in  others  the  customer  furnished  part  and  the 
defendant  part;  that  salesmen  from  New 
York  and  from  local  stores  called  on  plaintiff 
in  error  for  the  purpose  of  selling  dress 
goods;  that  there  were  made  in  this  establish- 
ment what  [76]  is  known  as  stock  dresses  or 
dresses  which  were  shipped  to  a  perfection 
shop  in  North  Carolina,  where  a  sister  of 
plaintiff  in  error  sold  them,  and,  in  case  they 
were  not  sold,  they  were  returned  and  made 
over;  that  on  the  outside  of  the  establishment 
was  a  sign,  "Miss  Hotchkiss,  Gowns.  Im- 
porter." Xo  evidence  was  offered  on  behalf 
of  plaintiff  in  error,  and  the  testimony  con- 
clusively shows  that  the  girls  working  in  this 
establishment  worked  for  a  longer  period 
daily  than  that  permitted  by  the  act. 

Tracy  L.  Jeffords  and  Lemuel  Fugitt  for 
plaintiff  in  error. 

Conrad  H,  8yme  and  Roger  J,  White  ford 
for  defendant  in  error. 

[78]  Van  Obsdel,  J.  [after  stating  the 
facta). — The  only  error  assigned  worthy  of 
consideration  relates  to  the  question  whether 
or  not  the  place  thus  conducted  by  plaintiff  in 
error  was  a  mercantile  or  manufacturing 
establishment.  We  think  the  evidence  shows 
that  she  conducted  a  manufacturing  estab- 
lishment. It  is  not  easy  to  define  just  what, 
constitutes  manufacture.  It  may,  however, 
be  defined  to  consist  not  alone  of  converting 
.  raw  material  into  the  manufactured  article, 
but  of  converting  a  manufactured  article  into 
a  different  product.  In  Tide-Water  Oil  Co. 
V.  U.  S.  171  U.  S.  210,  43  U.  S.  (L.  ed.)  139, 
18  S.  Ct.  837,  the  word  "manufacture"  is 
defined  as  follows :  "The  primary  meaning  of 
the  word  'manufacture*  is  something  made 
by  hand,  as  distinguished  from  a  natural 
growth;  but  as  machinery  has  largely  sup- 
planted this  primitive  method,  the  word  is 
now  ordinarily  used  to  denote  an  article  upon 
the  material  of  which  labor  has  been  expended 
to  make  the  finished  product.  Ordinarily  the 
article  so  manufactured  takes  a  different 
form,  or  at  least  subserves  a  different  purpose 
from  the  original  materials;  and  usually  it 
is  given  a  different  name.  Raw  materials 
may  be  and  often  are  subjected  to  successive 
processes  of  manufacture,  each  one  of  which 
is  complete  in  itself,  but  several  of  which  may 
be  required  to  make  the  final  product.  Thus, 
logs  are  first  manufactured  into  boards, 
planks,  joists,  scantlings,  etc.,  and  then  by 
entirely  different  processes  are  fashioned  into 
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boxes,  furniture,  doors,  window  gashes,  trim- 
mings, and  the  thousand  and  one  articles 
manufactured  wholly  or  in  part  of  wood.  The 
steel  spring  of  a  watcli  is  made  ultimately 
from  iron  ore,  but  by  a  large  number  of 
processes  or  transformations,  each  successive 
step  in  which  is  a  distinct  process  of  manu- 
facture, and  for  which  the  article  so  manufac- 
tured receives  a  different  name." 

[79]  In  the  present  case,  in  order  to  con- 
stitute plamtiff  in  error  a  manufacturer  of 
dresses,  it  is  not  necessary  that  she  should 
weave  the  cloth  that  enters  into  the  finished 
article.  The  material  entering  into  the  fin- 
ished product  may  pass  through  many  stages 
of  manufacture  before  the  completed  article  is 
produced.  These  various  steps  employed  in 
making  the  cloth  and  other  articles  entering 
Into  a  dress  likewise  constitutes  manufacture, 
tlie  conversion  of  the  cloth  and  trinmiings 
into  a  dress  likewise  constitute  manufacture. 

But  it  is  not  to  be  understood  that  everyone 
who  may  be  employed  to  make  a  dress  within 
the  District  of  Columbia  comes  within  the 
limitations  of  the  statute.  The  act  applies 
only  to  manufacturing  establishments.  The 
word  "establishment"  in  this  connection  has 
a  well-defined  meaning.  It  is  a  place  devoted, 
as  in  the  present  case,  to  dressmaking, — a 
place  where  the  public  is  invited  to  come  and 
have  its  work  done, — ^a  fixed  place  where 
plaintiff  in  error  conducted  her  business, — 
as  distinguished  from  a  mere  itinerant  dress- 
maker who  maintains  no  fixed  place  in  whicl^ 
to  conduct  her  business. 

The  term  "mercantile  establishment"  may 
be  said  to  refer  to  a  place  where  the  buying 
and  selling  of  articles  of  merchandise  as  an 
employment  is  conducted.  "It  implies  op- 
erations conducted  with  a  view  of  realizing 
the  profits  which  come  from  skilful  purchase, 
barter,  speculation,  and  sale."  Graham  v. 
Hendricks,  22  La.  Ann.  523. 

It  is  clear,  we  think,  that  plaintiff  in  error 
was  engaged  in  the  business  of  manufactur- 
ing, but   was   not   conducting   a  mercantile 
establishment.    The  goods  she  purchased  and 
kept  in  her  place  of  business  were  not  kept 
there  for  sale,  but  to  be  used  in  the  manu- 
facture of  dresses.     In  a  caAe  closely  anal- 
ogous (State  V.  West,  34  Mo.  424)  the  court 
said:    "One  who  manufactures  and  supplies 
goods  alone   to   the   previous   order    of   his 
customers,  although  he  keeps  on  hand,  but  not 
for  sale,  the  materials  from  which  the  man- 
ufactured  articles    are   produced,    is    not    a 
merchant  within  the  meaning  of  the  statute. 
'I'he  facts  agreed  in  this  case  sliow  that  the 
business  of  the  appellant  consisted   [80]  ex- 
clusively in   fabricating  suits  and   parts  of 
suits  of  clothing  for  his  customers,  upon  their 
previous  orders.    He  was  a  manufacturer,  and 
not  a  merchant." 

It  is  not  imporant  that  plaintiff  in  error 
**y  have   occasionally    shipped    dresses    to 


North  Carolina,  where  they  were  sold.  These 
transactions  were  not  different  in  legal  effect 
from  the  sale  of  manufactured  dresses  to 
those  for  whom  they  were  made  to  order. 
There  is  no  evidence  that  slie  purchased  goods 
and  subsequently  sold  them  for  profit  or 
speculation.  They  all  entered  into  the  ar- 
ticles manufactured.  Her  profit  accrued  not 
through  mercantile  transactions,  but  from 
manufacturing  the  product  sold. 

The  contention  is  without  merit  that  the 
information  is  defective  in  that  it  charged 
plaintiff  in  error  in  a  single  count  with 
operating  both  a  manufacturing  and  a  mer- 
cantile establishment.  It  is  elementary  that 
two  crimes  cannot  be  charged  in  the  same 
count,  but  here  only  one  crime  is  charged; 
namely,  the  requiring  of  female  employees  to 
work  not  more  than  eight  hours  a  day.  The 
statute  enumerates  a  number  of  conditions 
under  which  the  crime  may  be  committed, 
one,  at  least,  of  which  must  be  shown  to  ex- 
ist before  the  charge  can  be  sustained;  but 
more  than  one  of  the  conditions  may  exist 
in  a  given  case.  It  is  competent,  therefore, 
to  allege  any  number*  or  all  of  the  conditions 
enumerated,  any  one  of  which,  if  proved, 
being  sufficient  to  establish  the  commission  of 
the  single  offense  defined  in  the  statute. 

The  evidence  is  amply  sufficient  to  support 
the  verdict  of  the  jury  finding  plaintiff  in 
error  guilty  of  the  commission  of  the  offenses 
charged  in  the  first,  third,  and  fourth  counts 
of  the  information.  The  judgment  is  affirmed^ 
with  costs. 

Affirmed. 

A  petition  for  the  allowance  of  an  appeal 
to  the  Supreme  Court  of  the  United  States 
was  denied  November  13,  1915. 


NOTE. 

Wbat  Constitutes  ''Manufaoturing'* 
Establishment  within  Statute  Resu- 
latins  Hours  of  Iiabor. 

The  cases  involving  the  question  what  con- 
stitutes a  "manufacturing"  establishment 
within  a  statute  regulating  the  hours  of  la- 
bor are  few  in  number. 

In  the  reported  case  such  a  statute  known 
as  the  eight-hour  law  of  the  District  of  Co- 
lumhia  is  construed.  The  act  sought  to  reg- 
ulate the  hours  of  employment  of  women 
employees  in  "manufacturing,  ...  or 
mercantile,"  etc.  establishments.  Tlie  plain- 
tiff in  error  was  accused  of  violating  this  act. 
She  conducted  a  dressmaking  business  on  one 
floor  of  her  residence  where  she  had  five  sew- 
ing machines.  These  were  used  in  the  making 
of  dresses  on  which  work  from*  five  to  ten 
girls  were  employed.  At  this  establishment 
she  kept  all  the  necessary  goods,  laces,  trim- 
mings, etc.,  for  use  in  making  and  trimming 


686 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


gowns  for  her  customers,  some  of  whom  fur- 
nished their  own.  materials  while  others  fur- 
nislied  part  of  the  goods  and  the  accused 
supplying  the  remainder.  Out-of-town  and 
local  salesmen  called  at  the  establishment 
for  the  purpose  of  selling  dress  goods  to  the 
accused.  What  were  known  as  stock  dresses 
were  made  there,  which  were  shipped  by  the 
accused  to  a  "perfection  shop"  in  one  of  the 
states  where  they  were  to  be  sold  by  a  rel- 
ative of  the  accused,  but  in  the  event  that 
they  could  not  be  disposed  of  they  were  to 
be  returned  and  made  over.  The  court  holds 
this  to  be  a  manufacturing  though  not  a 
mercantile  establishment  within  the  meaning 
of  the  act. 

The  Massachusetts  Factory  Act  (Acts  1909, 
ch.  514,  §  17)  defines  a  manufacturing  es- 
tablishment as  a  place  "used  for  the  purpose 
of  making,  altering,  repairing,  ornamenting, 
finishing  or  adapting  for  sale  any  article  or 
part  of  an  article."  In  Com.  v.  Riley  210 
Mass.  387,  97  X.  E.  367,  Ann.  Gas.  19120  388, 
a  prosecution  under  another  section  of  the 
«ame  act  limiting  the  hours  of  labor,  the  court 
said  referring  to  that  *  section :  "It  is  to 
be  noted  that  it  applies  only  to  'manufac- 
turing' and  'mechanical'  establishments. 
These  words  as  defined  in  §  17  of  the 
same  act  include  those  places  popularly 
known  as  mills  and  shops,  where,  as  matter 
of  common  knowledge,  continuously  operat- 
ing machinery  and  constant  service  by  at- 
tendants throughout  the  whole  day  are  not 
essential  to  economical  manufacture,  and 
where  ordinarily  machinery  is  stopped  for 
the  noon  hour.  The  statute  does  not  extend 
in  that  respect  to  stores  or  to  branches  of 
manufacture  or  industry  where  continuity  of 
labor  by  somebody  is  necessary  from  the  be- 
ginning to  the  end  of  the  work  day.  Other 
provisions  are  made  for  these  classes  of  em- 
ployment. See  said  c.  614,  §§  47,  68,  69,  70, 
which  recognize  the  practical  difficulty,  if  not 
impossibility,  of  requiring  a  suspension  of 
all  labor  by  rcguUir  employees  during  a  mid- 
day or  other  meal  intermission,  and  do  not 
prohibit  labor  except  before  the  beginning  and 
after  the  end  of  the  established  working  day." 

Chapter  167  of  the  Laws  of  1912  of  Misais- 
aippi  is  entitled  "An  act  to  prohibit  persons, 
firms  or  corporations  engaged  in  manufac- 
turing or  repairing,  from  working  their  em- 
ployees more  than  ten  hours  per  day,  except 
in  cases  of  emergency  or  where  the  public 
necessity  requires,  and  fixing  the  penalty  for 
such  violation."  In  State  v.  J.  J.  Newman 
Lumber  Co.  102  Miss.  802,  69  So.  923,  46 
L.R,A.(N.S.)  861,  it  was  held  in  a  prosecu- 
tion under  that  act  that  a  corporation  which 
as  charged   in  the  indictment   "owned,   con- 


trolled and  operated  a  saw  and  planing  mill 
plant  and  logging  railroad  in  connection 
therewith,  and  was  engaged  in  the  manu- 
facture of  lumber  and  the  repairing  of  its 
machinery  used  in  and  about  its  plant  and 
railroad,"  was  engaged  in  manufacturing.  On 
a  suggestion  of  error  in  the  same  case,  State 
▼.  J.  J.  Newman  Limiber  Co.  103  Miss.  263, 
60  So.  216,  46  L.R.A.(N.S.)  858,  it  was  said: 
**When  the  legislature  prohibited  employ- 
ers engaged  in  manufacturing  from  employ- 
ing laborers  for  more  than  ten  hours,  we 
think,  it  was  the  intention  to  promote  the 
general  welfare  and  protect  the  workers  in 
that  class  of  manufacture  using  machinery 
of  a  character  which  requires  in  its  operation 
constant  tensio^i  of  mind  and  body.  In  other 
words,  it  was  believed  that  th^re  are  manu- 
factories in  this  state  whose  operatives  could 
not  work  longer  than  ten  consecutive  hours 
without  impairing  their  health,  and  without 
endangering  their  lives  and  their  bodies,  and 
yet  competition  forced  the  laborer  to  take 
the  risk  or  starve.  Believing  this,  the  leg- 
islature, in  the  exercise  of  the  police  power 
of  the  state,  enacted  the  law  under  review. 
.  .  .  Whether  this  or  that  person,  or  cor- 
poration, engaged  in  manufacturing  comes 
within  the  purview  of  the  statute,  or  whether 
a  particular  laborer  engaged  to  work  is  re- 
quired to  work  in  manufacturing  within  the 
meaning  of  the  law,  are  questions  of  fact. 
The  limitations  imposed  upon  the  employ- 
ment of  labor  were,  of  course,  intended  to  be 
reasonable  in  their  application,  and  to  in- 
terpret the  words  useid  for  the  accomplish- 
ment of  this  purpose  in  their  broadest  and 
most  comprehensive  sense  would,  to  our  way 
of  thinking,  destroy  the  law,  as  well  as  the 
intention  of  its  makers."  In  Buckeye  Cot- 
ton Oil  Co.  V.  State,  103  Miss.  767,  60  So. 
775,  the  same  court  in  holding  that  a  corpora- 
tion operating  a  cotton  seed  oil  mill  was  en- 
gaged in  manufacturing  within  the  meaning 
of  the  act,  said:  **It  will  be  observed  that 
the  business  in  which  appellant  was  engaged 
is  that  of  separating  cotton  seed  into  its  com- 
ponent parts,  giving  to  those  parts  new  forms, 
and  rendering  them  suitable  for  new  uses. 
In  the  Newman  Lumber  Company  Case, 
supra,  we  held  that  a  person  is  engaged  in 
manufacturing,  within  the  meaning  of  this 
statute,  when  he  is  engaged  in  the  produc- 
tion of  articles  for  use  from  raw  or  prepared 
materials  by  giving  to  such  materials  new 
forms,  qualities,  properties,  or  combinations 
by  means  of  an  organized  force  of  laborers 
working  with  machinery.  From  this  it  clear- 
ly appears  that  appellant  is  engaged  in  man- 
ufacturing." 
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HENDRICKS. 


Arkansas  Supreme  Court — June  25,  1917. 


130  Arlc.  264;  197  S.  W.  280. 


Jurj  —  Verdict  by  Less  than  Full  Num- 
ber —  Validity  of  Statute. 

Const.  Declaration  of  Rights,  §  7,  declar- 
ing that  the  right  of  trial  by  jury  shall  re- 
main inviolate,  but  that  a  jury  trial  may 
be  waived  by  the  parties  in  the  manner  pre- 
scribed by  law,  prohibits  the  legislature  from 
allowing  a  less  number  than  the  whole  of  a 
petit  jury  to  render  a  verdict,  for  the  words 
'•trial  by  jury,"  as  used  in  the  Constitution, 
should  have  their  common-law  meaning,  and 
ihe  essential  elements  of  such  trial  are  that 
the  jury  shall  be  twelve  in  number,  and  shall 
be  impartial,  and  the  verdict  shall  be  unani- 
mous. 

[See  note  at  end  of  this  case.] 

Original  application  for  mandamus.  Min- 
nequa  Cooperage  Company,  petitioner,  and  6. 
M'.  Hendricks,  Judge  of  Pulaski  Circuit 
Court,  respondent.  The  facts  are  stated  in 
the  opinion.    Wbit  denied. 

J,  A.  Comer  for  petitioner. 
W.  H.  Rector  for  respondent. 

[265]  Hart,  J.— C.  E.  ShiflFer  brought  suit 
In  the  Pulaski  Circuit  Court  against  the  Min- 
tiequa  Cooperage  Company  for  false  imprison- 
ment. The  case  went  to  trial  before  a  jury 
of  twelve  duly  qualified  electors  of  Pulaski 
County.  At  the  conclusion  of  the  trial  the 
cause  was  submitted  to  the  jury  and  it  re- 
tired to  consider  of  its  verdict.  After  de- 
liberating for.  some  time,  the  jury  returned, 
into  court  and  reported  that  it  was  unable  to 
agree  upon  a  unanimous  verdict.  Whereupon 
the  court  called  the  attention  of  the  jury  to 
an  act  of  the  Legislature  for  the  year  1917, 
•empowering  nine  or  more  jurors  to  return  a 
verdict  in  civil  cases.  The  jury  again  re- 
tired to  consider  of  its  verdict  and  returned 
into  court  with  a  verdict  signed  by  ten  jur- 
ors. The  court  declined  to  accept  the  verdict 
on  the  ground  that  the  act  in  question  is 
unconstitutional.  The  so-called  verdict  was 
in  favor  of  the  defendant  and  the  Minnequa 
Cooperage  Company  filed  a  petition  in  which 
the  foregoing  facts  are  set  forth  and  asks 
this  court  to  make  an  order  requiring  the 
circuit  judge  to  accept  said  verdict  and  render 
judgment  upon  it. 
The  parties  might  haVe  waived  a  jury  in 
,  this  case  or  tliey  might  have  agreed  that  a 
It'ss  number  than  the  whole  might  render  a 
verdict  in  the  case,  but  they  did  not  do  so. 


This  is  so  because  the  court  never  permitted 
the  verdict  [266]  to  be  returned  and  judg- 
ment to  be. rendered  upon  it.  So  it  can  not 
be  said  that  the  plaintiff  in  the  case  waived 
a  unanimous  verdict,  or  that  his  conduct 
amounted  to  an  agreement  that  a  less  number 
than  the  whole  might  return  a  verdict.  If 
the  court  had  accepted  the  verdict  and  he 
had  made  no  objections,  it  might  be  said  that 
he  could  not  speculate  on  the  verdict  by  al- 
lowing it  to  be  returned  without  objection, 
and  then  when  he  found  that  it  was  against 
him,  object  to  it.  Here,  however,  the  court 
refused  to  receive  the  verdict. 

This  brings  us  to  the  question  of  whether 
the  Legislature  has  the  power  to  provide  that 
a  number  of  the  petit  jury  less  than  the  whole 
may  render  a  verdict  in  a  case  where  the 
Constitution  gives  to  the  party  a  right  to  a 
trial  by  jury.  This  was  a  common  law  ac- 
tion and  the  right  of  a  trial  by  jury  is  guar- 
anteed by  our  Constitution.  Govan  v.  Jack- 
son, 32  Ark.  553;  and  State  v.  Churchill,  48 
Ark.  426,  3  S.  W.  352,  880. 

Section  7  of  the  Declaration  of  Bights  of 
our  Constitution  reads  as  follows: 

"The  right  of  trial  by  jury  shall  remain  in- 
violate and  shall  extend  to  all  eases  at  law 
without  regard  to  the  amount  in  controversy ; 
but  a  jury  trial  may  be  waived  by  the  par- 
ties in  all  cases  in  the  manner  prescribed  by 
law." 

This  court,  in  construing  a  similar  provi- 
sion of  an  earlier  Constitution  of  this  State, 
said  that  the  trial  by  jury  is  a  great  con- 
stitutional right,  and  when  the  convention 
in  corporated  the  provision  into  the  Consti- 
tution of  this  State,  it  must  unquestionably 
have  had  reference  to  the  jury  trial  as  knowu 
and  recognized  by  the  common  law.  The 
court  further  held  that  the  word  "jury,"  at 
common  law,  means  twelve  men,  and  that 
the  Legislature  can  not  abridge  the  number. 
Larillian  v.  Lane,  8  Ark.  372;  State  v.  Cox, 
8  Ark.  436;  Cairo,  etc.  R.  Co.  v.  Trout,  32 
Ark.  17. 

These  decisions  settle  beyond  controversy 
that  the  words  "trial  by  jury,"  as  used  in 
the  section  of  the  Constitution  under  con- 
sideration, must  be  given  their  common-law 
meaning.  At  common  law  the  essential  ele- 
ments [267]  of  a  trial  by  jury  are  and  al- 
ways have  been,  number,  impartiality  and 
unanimity.  On  this  question  the  great  Eng- 
lish commentator  said: 

"Upon  these  accounts  the  trial  by  jury 
ever  has  been,  and  I  trust  ever  will  be,  looked 
upon  as  the  glory  of  the  English  law.  And 
if  it  has  so  great  an  advantage  over  others 
in  regulating  civil  property,  how  much  must 
that  advantage  be  heightened  when  it  is  ap- 
plied to  criminal  cases.  But  this  we  must 
refer  to  the  ensuing  book  of  these  commen- 
taries;  only  observing  for  the  present  that 
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it  is  the  most  transcendent  privilege  which 
any  subject  can  enjoy,  or  wish  for,  that  he 
can  not  be  affected  either  in  his  property, 
his  liberty,  or  his  person,  but  by  the  unani- 
mous consent  of  twelve  of  his  neighbors,  and 
equals."  Lewis'  Blackstone,  Book  3,  page 
379,  vol.  2,  page  3340. 

Mr.  Proffatt,  the  well  known  author  on 
Jury  Trial,  recognizes  that  the  unanimity  of 
the  twelve  members  constituting  the  jury  is 
an  essential  attribute  of  a  trial  by  jury. 
Proffatt  on  Jury  Trial,  sec.  76,  et  seq.  The 
author  goes  on  to  give  the  reasons  for  and 
against  the  requirement,  but  we  are  not  con- 
cerned with  that,  for,  as  already  seen,  our 
Constitiition  has  used  the  word  in  its  com- 
mon-law sense. 

In  Lommen  v.  Minneapolis  Gas  Light  Co. 
65  Minn.  196,  68  N.  W.  53,  60  Am.  St.  Rep. 
450,  33  L.R.A.  437,  the  Supreme  Court  of  the 
State  of  Minnesota  held  that  a  statute  pro- 
viding for  struck  jurors  does  not  infringe 
a  constitutional  mandate  that,  "the  right  of 
trial  by  jury  shall  remain  inviolate."  The 
learned  judge  in  that  case,  however,  in  dis- 
cussing the  question  of  what  is  a  trial  by 
jury  within  the  meaning  of  the  Constitution, 
said: 

"The  expression  'trial  by  jury*  is  as  old  as 
Magna  Charta,  and  has  obtained  a  definite 
historical  meaning,  which  is  well  understood 
by  all  English-speaking  peoples;  and,  for  that 
reason,  no  American  Constitution  had  ever 
assumed  to  define  it..  We  are,  therefore,  rel- 
egated to  the  history  of  the  common  law  to 
ascertain  its  meaning. 

"The  essential  and  substantive  attributes 
or  elements  of  jury  trial  are  and  always  have 
been,  number,  impartiality  and  unanimity. 
The  jury  must  consist  of  [268]  twelve;  they 
must  be  impartial  and  indifferent  between 
the  parties;  and  their  verdict  must  be  unan- 
imous." The  decision  in  the  case  was  based 
oil  the  ground  that  the  statute  did  not  affect 
either  of  these  three  essential  attributes  of  a 
trial  by  jury.  The  cases  cited  below  are 
express  authority  for  the  proposition  that 
unanimity  was  one  of  the  essential  features 
of  a  trial  by  jury  at  the  common  law.  They 
also  hold,  in  construing  a  similar  provision 
of  their  Constitutions  that  the  expression 
'trial  by  jury*  takes  its  common-law  meaning, 
and  that  statutes  adopting  less  than  a  unan- 
imous verdict  are  unconstitutional.  Work  v. 
State,  2  Ohio  St.  296,  59  Am.  Dec.  671;  Opin- 
ion of  Justices,  41  N.  H.  650;  Jacksonville, 
etc.  P.  Co.  V.  Adams,  33  Fla.  608,  15  So.  257, 
24  L.R.A.  272,  and  case  note:  Denver  v. 
Hyatt,  28  Colo.  129,  63  Pac.  403;  Carroll  v. 
Byers  4  Ariz.  158,  36  Pac.  499;  Lawrence 
v.  Stearns,  11  Pick.  (Mass.)  501;  American 
Pub.  Co.  V.  Fisher,  166  ,l\  S.  464,  17  S.  Ct. 
618,  41  U.  S.  (L.  ed.)  1079;  Kleinchmidt  v. 
Dunphy,   1   Mont.   118;    Rock   Springs   First 


Xat.  Bank  v.  Foster,  0  Wyo.  157,  61  Pac. 
406,  63  Pac.  1056,  54  L.R.A.  549;  Bradford 
V.  Territory,  1  Okla.  366,  34  Pac.  66,  and  16 
R.  C.  L.  p.  181. 

The  Seventh  Amendment  to  the  Constitu- 
tion of  the  United  States  provides: 

"In  suits  at  common  law,  where  the  value 
in  controvcrsv  shall  exceed  twentv  dollars, 
the  right  of  trial  by  jury  shall  be  preserx'ed." 

In  Springville  y,  Thomas,  166  U.  S.  707, 
17  S.  Ct.  717,  41  U.  S.  (L.  ed.)  1172,  the 
Supreme  Court  of,  the  United  States,  in  con- 
struing an  act  of  Congress  authorizing  the 
territorial  Legislature  of  Utah  to  provide 
for  verdicts  in  civil  cases  by  less  than  the 
whole  number  of  jurors,  held  that  the  act 
was  clearly  prohibited  by  the  Seventh  Amend- 
ment to  the  Constitution  of  the  United  States. 
Chief  Justice  Fuller,  in  reviewing  the  con- 
struction placed  upon  the  act  by  the  terri- 
torial court  of  Utah,  said: 

"In  our  opinion  the  Seventh  Amendment 
secured  unanimity  in  finding  a  verdict  as  an 
essential  feature  of  trial  by  jury  in  common- 
law  cases,  and  the  act  of  Congress  could  not 
impart  the  power  to  change  the  constitution- 
al [269]  role,  and  could  not  be  treated  as 
attempting  to  do  so." 

In  Minneapolis,  etc.  R.  Co.  v.  Bombolis, 
241  U.  S.  211,  Ann.  Cas.  1916E  505,  36  S. 
Ct.  505,  60  U.  S.  (L.  ed.)  961,  L.R.A.  1917 A 
86,  Chief  Justice  White  said: 

"It  has  been  so  long  and  so  conclusively 
settled  that  the  Seventh  Amendment  exacts 
a  trial  by  jury  according  to  the  course  of 
the  common  law,  that  is,  by  a  unanimous 
verdict  (citing  cases),  that  it  is  not  now 
open  in  the  slightest  question  that  if  the  re- 
quirements of  that  amendment  applied  to  the 
action  of  the  State  of  Minnesota  in  adopting 
the  statute  concerning  a  less  than  unanimous 
verdict,  .  .  .  both  the  statute  and  the 
action  of. the  court  were  void  because  of  re- 
•pugnancy  to  the  Constitution  of  the  United 
States." 

In  that  case,  the  court  held  that  the  re- 
quirement of  the  Seventh  Amendment  did  not 
control  the  State  courts,  even  when  enforc- 
ing rights  under  a  Federal  statute  like  the 
Employer's  Liability  Act.  By  the  Constitu- 
tion of  Minnesota  in  civil  causes,  after  a 
case  has  been  under  submission  to  a  jury  for 
twelve  hours  without  a  unanimous  verdict, 
five-sixths  of  the  jury  are  authorized  to  reach 
a  verdict,  wliich  is  entitled  to  the  legal  eflect 
of  a  unanimous  verdict  at  common  law.  In 
several  of  the  States  majority  verdicts  may 
be  rendered  in  civil  cases,  but  this  is  the  re- 
sult of  express  constitutional  autliority.  In 
construing  sections  of  the  Constitution  simi- 
lar to  tho  one  under  consideration  the  courts 
have  uniformly  held  that  any  legislation  au- 
tliorizing  a  verdict  by  less  than  the  whole  * 
number  of  jurors  in  any  case  where  a  jury 
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trifll  is  a  matter  of  right  is  unconstitutional, 
unless  such  legislation  is  expressly  author- 
ized by  a  constitutional  provision. 

On  this  point  in  addition  to  the  authorities 
cited  above,  see  24  Cyc,  p.  186,  and  cases 
cited.  The  reason  is  that  the  words  "trial 
by  jury"  were  used  by  the  framers  of  the 
Constitutions  of  the  various  States  in  their 
common-law  sense. 

It  follows  that  the  act  of  the  Legislature 
under  consideration  is  unconstitutional  and 
the  prayer  of  the  petition  will  be  denied. 

[270]  McCuLLOCH,  C.J.  {dissentinff) . — 
The  Declaration  of  Rights  embodied  in  the 
Constitution  merely  provides  that  "the  right 
of  trial  by  jury  shall  remain  inviolate."  It 
does  not  specify  what  number  of  men  shall 
constitute  a  jury,  nor  how  the  verdict  shall 
be  rendered.  That  is  left,  by  the  silence  of 
the  Constitution  on  the  subject,  to  legisla- 
tive regulations.  The  purpose  of  the  framers 
of  the  Constitution  was  to  preserve,  in  tliis 
State,  the  principle  of  trial  by  jury,  and  not 
to  prescribe  any  particular  form  by  which 
the  remedy  shall  be  applied.  There  is  no 
magic  in  particular  numbers,  and  it  is  diffi- 
cult for  me  to  believe  that  those  who  inserted 
the  declaration  of  principles  into  our  organic 
law  intended  to  hamper  the  Legislature  in  re- 
forming legal  procedure  from  time  to  time 
80  as  to  keep  pace  with  advanced  thought. 
Any  other  view  constitutes  the  worship  of 
mere  form  instead  of  preserving  a  principle. 

The  principle  of  trial  by  jury  found  ex- 
pression in  some  form  or  other  long  before  it 
was  declared  or  moulded  into  modem  shape- 
under  the   common    law   of    England.      The 
history  of  its  origin  and  growth   is  an  in- 
teresting  study,    but    has    little    bearing,    I 
think,  on  the  interpretation  of  the  language 
of  our  constitutional  guaranty  on  the  sub- 
ject.   The  fact,  which  must  be  conceded,  that 
as  created  under  the  common  law,  a  jury  trial 
was  understood  to  mean  the  unanimous  ver- 
dict of  a  jury  of  twelve  impartial  men,  does 
not  necessarily  imply  that  the  framers  of  the 
Constitution    intended    to    perpetuate    that 
mode  of  trial  in  the  particular   form  then 
in  vogue.    That  kind  of  trial  was  a  growth, 
and  to  hold  that  the  language  of  the  Con- 
stitution  fastened    itself   on    the    particular 
formula,  is  to  say  that  all  further  progress 
on  the  subject  was  intended  to  be  stopped, 
^hy  should  we  say  that  in  the  enlightened 
age  in  which  our  Constitution  was  adopted, 
it  was  intended  to  hinder  further  progress 
hi  the  form  of  a  remedy,  of  which  the  history 
of  our  jurisprudence  bears  witness  to  so  much 
wholesome  growth?     From  a  small  and  un- 
certain beginning,  the  principle  of  trial  by 
jury  had,  in  course  of  centuries,  taken  prac- 
tical form,  [271]  which  was  well  understood, 
but  there  is  now  little,  if  any,  disagreement 
Ann.  Cas.  1018D.- 


in  the  opinions  of  thoughtful  men  that  the 
common-law  requirement  of  unanimity  of  a 
jury  verdict  is  a  serious  impediment  to  ra- 
tional enforcement  of  the  laws,  both  civil  and 
criminal.  Did  the  framers  of  the  Constitu- 
tion mean  to  prohibit  the  Legislature  from 
regulating  jury  trials  by  providing  for  a 
greater  or  less  number  of  jurors  than  twelve 
and  for  a  verdict  of  less  than  the  whole  of 
the  jury?    I  think  not. 

Constitutions  are  usually  mere  declarations 
of  principles  and  not  specifications  of  de- 
tails. This  is  particularly  true  of  the  pro- 
vision now  under  consideration,  for  it  ap- 
pears in  the  Declaration  of  Rights  where 
enumerations  of  principles  are  found  in  gen- 
eral terms. 

I  am,  of  course,  aware  of  the  fact  that 
nearly  all  of  the  courts  which  have  passed  on 
the  question,  held  that  a  constitutional  guar- 
anty of  the  right,  of  trial  by  jury  means  a 
trial  by  a  jury  of  twelve,  and  a  unanimous 
verdict,  according  to  the  practice  at  common 
law.  But  I  think  the  decisions  are  wrong. 
They  follow  each  other  blindly,  and  it  seems 
to  me  to  be  the  time  to  stop.  Decisions  on 
that  subject  do  not  become  rules  of  property, 
and  there  is  no  obligation  to  follow  them 
when  found  to  be  wrong. 

The  Supreme  Court  of  the  United  States 
has,  in  perhaps  stronger  terms  than  any 
other  court  adhered  to  the  view  that  "trial 
by  jury"  necessarily  means  the  unanimous 
verdict  of  a  jury  of  twelve  men,  but  its  pos- 
ition on  that  subject  seems  to  me  to  be  incon- 
sistent with  the  forceful  and  wholesome  doc- 
trine announced  as  follows  ^^y  that  court  in 
the  case  of  Hurtado  v.  California,  110  U.  S. 
516,  4  S.  Ct.  Ill,  292,  28  U.  S.  (L.  ed.)  232: 
"It  necessarily  happened,  therefore,  that  as 
these  broad  and  general  maxims  of  liberty 
and  justice  held  in  our  system  a  different 
place  and  performed  a  different  function  from 
their  position  and  office  in  English  consti- 
tutional history  and  law,  they  would  receive 
and  justify  a  corresponding  and  more  com- 
prehensive interpretation.  Applied  in  Eng- 
land only  as  guards  against  executive  usur- 
pation and  tyranny,  here  they  have  become 
bulwarks  also  [272]  against  arbitrary  l-^^is- 
lation;  but,  in  that  application,  as  it  would 
be  incongruous  to  measure  and  restrict  them 
by  the  ancient  customary  English  law,  they 
would  be  held  to  guarantee  not  particular 
forms  of  procedure,  b\it  the  very  substance 
of  individual  rights  to  life,  liberty  and  prop- 
erty. Restraints  that  could  be  fastened  upon 
executive  authority  with  precision  and  detail, 
might  prove  obstructive  and  injurious  when 
imposed  on  the  just  and  necessary  discretion 
of  legislative  power;  and  while  in  every  in- 
stance, laws  that  violated  express  and  specif- 
i.^  injunctions  and  prohibitions,  might,  with- 
out embarraBsment,  be  judicially  declared  to 
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be  void,  yet,  any  general  principle  or  maxim, 
founded  on  the  essential  nature  of  law,  as  a 
just  and  reasonable  expression  of  the  public 
will  and  of  government,  as  instituted  by  pop- 
ular consent,  and  for  the  general  good,  can 
only  be  applied  to  cases  coming  clearly  with- 
in the  scope  of  its  spirit  and  purpose,  and 
not  to  legislative  provisions  merely  establish- 
ing forms  and  modes  of  attainment." 

My  conclusion  is  that  the  statute  of  this 
State  providing  for  the  rendition  of  verdicts 
in  civil  cases  by  three-fourths  of  the  juTv  is 
not  in  conflict  with  the  Declaration  of  Rights 
in  the  Constitution. 


NOTE. 

The  reported  case  holds  to  be  invalid  a 
statute  providing  that  in  civil  cases  a  verdict 
may  be  returned  on  the  concurrence  of  nine 
jurors.  The  validity  and  construction  of  a 
provision  for  a  verdict  by  less  than  the  whole 
number  of  jurors  is  considered  in  the  note 
to  Miami  Copper  Co.  v.  State,  Ann.  Cas. 
1916E  494. 
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** About"   —  Meaning   of  Term   ae   Ap- 
plied to  Quantity  of  Iiand. 

The  introduction  of  the  words  "about"  or 
"estimated"  or  "more  or  less**  in  a  conveyance 
or  contract  for  a  conveyance  does  not  afford 
a  shield  against  liability  for  false  representa- 
tions as  to  acreage,  and  the  mere  fact  that  a 
deficiency  is  very  large  in  proportion  to  the 
supposed  quantity  is  often  treated  as  in  itself 
evidence  of  fraud  or  mutual  mistake. 

[See  note  at  end  of  this  case.] 

Frand  —  Misrepresentations  by  Seller 
—  Keoeesity  of  Scienter. 

Where  the  representations  of  a  seller  of 
land  are  false,  are  of  material  facts,  and  are 
relie<l  upon  by  the  buyer,  it  is  immaterial, 
in  the  latter's  suit  for  a  rescission,  whether 
the   representations  are  knowingly  false. 

Materiality  of  Representations  ~-  Acre- 
age -^  Substantial  Discrepancy. 

Where  the  seller  of  a  ranch,  who  had  lived 
thereon  for  forty  years,  represented  that  it 
had  about  sixty  acres  of  i^ood  bottom  land, 
whereas  in  fact  there  were  only  about  forty, 
while  the  bottom  land  was  so  placed  that  it 


was  difficult  to  estimate  its  quantity  on  in- 
spection, the  buyer  is  entitled  to  rescind. 

Vendor  and  Purchaser  —  Rescission  for 
Fraud  —  Waiver  «—  Remaining  in 
Possession. 

In  a  suit  by  a  purchaser  for  rescission  of 
contract  of  sale,  the  fact  that  the  purchaser 
remained  in  possession  of  the  property  after 
tender  to  the  vendor  by  way  of  rescission  is 
matter  merely  addressed  to  the  court  in  ad- 
justing the  rights  of  the  parties  in  relation 
to  rents,  improvements,  interest,  or  the  like, 
and  such  retention  of  possession  does  not 
necessarily  defeat  the  claim  of  rescission. 

Appeal  from  Circuit  Court,  Coos  county: 
Coke,  Judge. 

Action  by  John  S.  Jeffreys,  plaintiff, 
against  J.  T.  Weekly  et  al.,  defendants.  Judg- 
mient  for  defendants.  Plaintiff  appeaU. 
Revebsed. 

[140]  This  is  a  suit  in  equity  by  John  S. 
Jeffreys  against  I.  T.  Weekly  and  Q.  V.  Week- 
ly for  the  rescission  of  an  executory  contract 
for  the  purchase  by  plaintiff  of  [141]  a  ranch 
in  Coos  County,  Oregon.  The  Circuit  Court 
found  in  favor  of  the  defendants,  and  ren- 
dered a  decree  accordingly.  Plaintiffs  ap- 
peals. The  purchase  price  was  $10,500. 
Plaintiff  paid  $3,500  at  the  time  of  the  execu- 
tion of  the  contract  on  January  8,  1914,  and 
went  into  possession  of  the  farm  in  February 
of  that  year.  The  gist  of  the  plaintiff's  com- 
plaint is  that  at  the  time  of  making  the  agree- 
ment, as  an  inducement  to  the  plaintiff  to 
purchase  the  land,  defendants  made  the  fol- 
lowing representations  to  the  effect:  (1) 
That  the  described  premises  contained  60 
acres  of  bottom  land,  58  of  which  were  im- 
proved and  2  of  which  were  covered  by  a  hard 
maple  growth;  (2)  that  the  water  system 
on  the  lands  was  supplied  from  a  live  spring;, 
and  afforded  sufficient  water  the  year  around 
for  all  domestic  purposes  and  for  the  water- 
ing of  the  livestock  on  the  ranch;  (3)  that 
the  defendants  were  selling  to  plaintiff  a 
merchantable  title  to  the  premises,  except  ac 
to  the  lands  theretofore  conveved  to  the 
school  district.  These  representations  were 
alleged  by  the  plaintiff  to  be  false.  He 
averred  that  there  were  not  to  exceed  34  acres 
of  bottom  land,  nor  more  than  32  of  it  im- 
proved; that  he  came  to  Coos  County  only  a 
few  weeks  lief  ore  the  making  of  the  contract, 
having  resided  for  atiout  35  years  in  the 
eastern  part  of  Washington  on  an  open,  roll- 
ing prairie;  that  he  was  unacquainted  with 
the  topography  of  lands  similar  to  those  pur- 
chased, and  therefore,  upon  viewing  the  land, 
was  unablt*  accurately  to  estimate  its  acreage, 
or  to  compute  its  area  on  account  of  his  in- 
abilitv  to  read  or  write;  that  he  first  became 
suspicious   that   the   representations   of  tho 
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acreage  were  false  in  the  spring  of  1914,  >vhen 
he  obtained  the  assistance  of  a  neighbor,  and 
roughly  ascertained  that  there  was  a  material 
shortage;  that  in  July,  1914,  he  employed 
a  civil  engineer  [142]  and  caused  the  land 
to  be  surveyed;  that  the  bottom  lands  are 
reasonably  worth  $125  an  acre;  that  the 
water  system  does  not  afford  sufficient  water 
for- either  domestic  purposes  or  for  the  water- 
ing of  the  livestock  upon  the  premises,  which 
he  discovered  during  the  summer  season  of 
1914;  that  about  May  11,  1907,  the  defend- 
ants had  sold  to  O.  C.  Rice  all  the  merchant- 
able timber  from  the  tract,  except  the  maple 
wood  of  the  bottom  land,  and  had  given  the 
purchaser  15  years  from  the  date  of  the  deed 
to  remove  the  same;  that  the  first  intima- 
tion he  had  of  the  Rice  transfer  was  when  a 
l<^ger  came  there  about  May  1st  to  see  about 
cutting  the  timber,  and  the  first  certain 
knowledge  of  it  came  to  him  through  his  at- 
torneys, whom  he  consulted  in  July,  1914; 
that  at  the  time  of  making  the  contract  he 
relied  upon  the  representations  of  the  de- 
fendants; that  the  exception  of  the  Rice  deed 
was  mentioned  in  the  written  agreement,  but 
was  not  understood  by  him;  that  the  ranch 
was  worth  several  thousands  of  dollars  less 
than  it  would  have  been  if  the  representa- 
tions had  been  true ;  that  on  August  19,  1914, 
soon  after  the  discoverv  of  the  falsitv  of  the 
representations,  he  rescinded  the  contract,  de- 
livered to  the  defendants  notice  of  rescission, 
and  tendered  the  property  to  them,  wliich 
they  refnsed.  Defendants  deny  the  making  of 
any  false  representations,  and  aver  that  I.  T. 
Weekly,  defendant,  told  the  plaintiff  that 
the  lands  had  never  been  surveyed,  except 
a  parcel  of  7  acres;  that  he  also  told  him 
that  there  were  about  58  acres  of  bottom  land, 
2  acres  of  which  were  covered  bv  a 
hard  wood  growth ;  that  he  did  not  quarantee, 
warrant  nor  misrepresent  the  number  of  acres 
of  bottom  land,  and  that  the  same  was  given 
only  as  a  matter  of  opinion  by  him;  that 
plaintiff  examined  the  premises  before  mak- 
ing the  contract,  and  had  an  [143]  opportun- 
ity to  estimate  the  area  of  the  different  kinds 
of  land;  that  defendants  never  knew  the  ex- 
act amount  of  bottom  land  or  plow  land  on 
the  ranch;  that  plaintiff  was  informed  that 
the  water  in  the  spring  went  low  in  dry 
seasons,  and  also  of  the  sale  of  the  timl>er 
to  0.  C.  Rice.  Defendants  further  averred 
that,  after  obtaining  full  knowledge  of  the 
condition  of  the  land,  plaintiff  treated  the 
property  as  his  own,  and  was  thereby  es- 
topped from  claiming  the  relief  prayed  for 
in  his  complaint. 

The  reply  puts  in  issue  the  new  matter 
of  the  complaint,  and  alleges  that  after  the 
discovery  of  the  fraud  plaintiff  exercised  do- 
niinion  over  the  premises  only  for  the  pur- 
pose of  preserving  the  same. 


Peck  d  Peck  for  appellant. 
LatcTcnce   Liljeqvist   and   A.   J.   BHericood 
for  respondents. 

Bean,  J.  {after  stating  the  facts). — It  ap- 
pears from  the  evidence  that  a  short  time 
before  the  making  of  the  contract  plaintiff 
was  introduced  to  defendant  I.  T.  Weekly, 
and  among  the  first  questions  which  he  asked 
in  making  negotiations  for  the  purchase  of 
the  farm  was  how  many  acres  of  bottom  land 
there  were.  The  only  dispute  in  regard  to 
the  answer  given  by  Weekly  is  whether  or 
not  he  said  there  was  60  acres,  2  of  which 
were  maple  grove  and  68  susceptible  of  plow- 
ing, or  whether  he  said  there  were  "about" 
that  many.  The  estimate  of  the  value 
[144]  of  the  bottom  land,  which  appears  to 
be  the- most  valuable  part  of  the  farm,  varies 
from  $125  to  $250  an  acre.  The  remainder, 
except  about  2  or  3  acres  of  bench  land  upon 
which  the  buildings  are  situated,  is  estimated 
to  be  worth  about  $15  or  $20  an  acre.  A 
fair  valuation  of  the  bottom  land  would  seem 
to  be  $150  an  acre.  Plaintiff  employed  a 
Mr.  Gettings,  a  civil  engineer,  to  measure 
the  bottom  lands.  According  to  his  survey 
there  were  37.38  acres  thereof,  31.69  of  which 
were  in  cultivation.  Defendants  engaged  Mr. 
Gould,  the  county  surveyor,  to  make  a  meas- 
urement, which  showed  40  acres  of  bottom 
land,  36  acres  of  which  could  be  cultivated 
and  32  that  had  been  improved. 

1.  There  is  considerable  evidence  in  the 
record  as  to  the  exact  language  that  was 
used  by  Weekly.  Plaintiff,  who  signs  his 
name  with  a  cross,  was  informed  that  he 
could  rely  upon  the  information  given  him 
by  defendant  Weekly,  and  it  appears  that  he 
did  so.  As  shown  by  the  two  surveys,  there 
is  but  little  difference  in  the  area  of  the  bot- 
tom land,  which  is  accounted  for  principally 
by  a  variation  as  to  what  was  considered 
bottom  land  in  making  the  same.  In  his 
measurement  the  county  surveyor  included 
the  land  between  high  and  low  water  mark 
on  the  river.  Whatever  language  defendant 
employed,  the  record  shows  that  he  intended 
to  induce  the  plaintiff  to  believe  that  there 
were  about  60  acres  of  valuable  bottom  land, 
68  of  which  could  be  cultivated.  The  in- 
troduction of  the  words  "about"  or  "esti- 
mated" or  "more  or  less"  in  a  conveyance  or 
a  contract  for  a  conveyance  does  not  afford 
a  shield  against  liability  for  false  representa- 
tions, and  the  mere  fact  that  a  deficiency  is 
very  large  in  proportion  to  the  supposed 
quantity  is  often  treated  as  in  itself  evidence 
of  fraud  or  mutual  [145]  mistake:  Boddv 
v.  Henry,  126  la.  31,  101  N,  W.  447,  452'; 
Brawley  v.  U.  S.  96  U.  S.  172,  24  U.  S.  (L. 
ed.)  622;  Belknap  v.  Sealey,  14  N.  Y.  15.), 
67  Am.  Dec.  120;  Hosleton  v.  Dickinson,  51 
la.  244,  1  N.  W.  556;  Estes  v.  Odom,  91  Ga. 
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GOO,  18  S.  E.  356,  357;   Harrell  v.  Hill,  19 
Ark.  102,  68  Am.  Dec.  208. 

The  main  contention  of  the  defendant,  and, 
as  we  understand  the  record,  the  principal 
reason  for  tlie  findings  of  the  trial  court, 
is  that  the  defendant  Weekly  qualified  his 
statement  by  saying  that  there  were  "about" 
60  acres ;  and  that  this  was  not  a  false  state- 
ment, but  an  expression  of  an  opinion,  and 
that  plaintiff  was  given  an  opportunity  to 
inspect  the  land  for  himself.  It  appears  that 
tlie  defendant  liad  resided  upon  the  land  about 
40  years,  and  had  cleared  and  cultivated  the 
bottom  land,  in  regard  to  which  there  is  the 
principal  controversy;  that  the  plaintiff 
visited  the  premises  before  making  the  bar- 
gain, and  examined  the  bottom  land,  which 
is  in  an  irregular  shape,  a  portion  of  it  being 
situated  upon  both  sides  of  Elk  Creek  which 
is  winding  and  flows  into  the  East  Fork  of 
the  Goquille  Kiver,  and  another  part  located 
upon  the  river  somewhat  at  a  right  angle 
to  the  land  on  the  creek.  It  is  very  difficult 
to  estimate  its  area.  He  made  two  other 
visits  before  the  contract  was  signed,  but  did 
not  examine  the  land.  The  plaintiff  desired 
the  ranch  for  raising  stock  and  dairying,  and 
the  area  of  the  bottom  land,  which  is  good 
and  tillable,  was  a  material  consideration  in 
the  negotiations  and  in  framing  the  contract. 
There  was  a  shortage  of  more  than  one  third. 
It  is  clear  that  the  plaintiff  did  not  obtain 
what  he  purchased  or  that  for  which  he  con- 
tracted. As  soon  as  he  discovered  this  ho 
demanded  of  defendant  Weekly  tliat  he  ad- 
just the  matter.  The  latter  answered  that 
there  was  "Nothing  doing.*'  The  defendant 
[146]  seemed  to  consider  that  if  he  did  not 
make  any  positive  ffrlse  statement,  plaintiff, 
Jeffreys,  was  legitimate  prey.  Whatever 
phraseology  was  employed  by  Weekly,  Jef- 
freys was  over-reached  and  deceived  in  the 
transaction.  Weekly  states  that  there  was 
not  much  said  about  the  timber  being  sold. 
In  the  contract  the  exception  is  stated  thus: 
"Subject  to  the  provisions  of  that  certain 
deed  made  by  the  first  parties  hereto  to  O. 
C.  Rice,  recorded  May  14,  1007,"  and  naming 
the  record.  It  is  clear  that  Jeffreys  did  not 
understand  fully  at  the  time  of  making  the 
contract  that  the  timber,  estimated  at  about 
3,000,000  feet,  had  been  sold  from  the  land. 
The  water  supply,  which  was  piped  from  a 
spring,  was  short  during  the  season  of  1014. 
While  these  facts  are  of  not  as  much  mag- 
nitude as  the  deficiency  in  the  acreage  of  the 
bottom  land,  they  at  least  lend  color  to  the 
transaction.  If  a  merchant  should  sell  to  Mr. 
Weekly  a  can  of  coffee  supposed  to  contain 
60  pounds,  and  there  should  be  only  40 
pounds,  he  would  not  consider  it  a  fair 
deal. 

If,  in  settling  a  transaction,  plaintiff  had, 
by  mistake,  paid  Weekly  $60  when  it  was 


intended  and  agreed  that  $40  was  due,  the^ 
difference  could  unquestionably  be  recovered. 

2,  3.  If  the  representations  of  defendant 
were  false,  were  of  material  facts,  and  relied 
upon  by  plaintiff,  in  this  suit  for  a  rescission, 
it  is  immaterial  whether  the  representations 
were  knowlingly  false  or  otherwise:  Vaughn 
V.  Smith,  34  Ore.  56,  67,  66  Pac  99;  Caws- 
ton  V.  Sturgis,  29  Ore.  331,  43  Pac.  656; 
Bonelli  v.  Burton,  61  Ore.  435,  123  Pac.  37; 
Joplin  V.  Nunnelly,  67  Ore.  574,  134  Pac. 
1177;  McCrea  v.  Hinkson,  65  Ore.  137,  131 
Pac.  1025;  Spence  v.  Hull,  75  Ore.  274,  145 
Pac.  95.    In  39  Cyc.  1267,  it  is  stated : 

[147]  "Fraud  or  misrepresentation  as  to 
the  quantity  of  the  land  contracted  for  re- 
lates to  a  material  fact  and  avoids  the  con- 
tract, unless  the  statement  is  a  mere  expres- 
sion of  opinion,  or  the  circumstances  are 
such  that  the  purchaser  has  no  right  to  rely 
on  the  statement.  In  such  cases  it  is  im- 
material whether  the  sale  was  by  the  unit  of 
area,  such  as  the  acre,  or  was  in  gross." 

In  Van  de  Wiele  v.  Garbade,  60  Ore.  593, 
120  Pac.  752,  this  •court  indicated  that,  if 
the  assertion  is  of  a  present  condition  capa- 
ble of  being  proved  or  dispi^oved,  it  is  a  state- 
ment of  fact  and  not  of  an  opinion.  In  Shute 
V.  Johnson,  25  Ore.  61,  34  Pac.  966,  this 
court  said: 

"But  if  the  representations  were  intended  to 
be  the  statement  of  a  fact,  to  be  understood  and 
relied  upon  as  such,  relief  will  be  granted." 

In  Smith  v.  Anderson,  74  Ore.  94,  144  Pac 
1159,  this  language  was  nsed: 

"However,  it  is  not^-always  easy  to  decide 
whether  a  given  statement  is  one  of  opinion 
or  of  fact.  To  be  considered  in  deciding  the 
question  is  the  subject  matter,  the  respective 
knowledge  of  the  parties,  and  the  form  of 
the  statement." 

In  Boelk  v.  Nolan,  56  Ore.  237,  107  Pac. 
691,  we  find: 

"A  matter  of  opinion  may  amount  to  an 
affirmation  of  fact,  when  the  parties  are  not 
dealing  upon  equal  terms,  and  one  of  them 
has,  or  is  presumed  to  have,  means  of  infor- 
mation not  equally  open  to  the  other." 

In  the  present  case  the  vendor  had  resided 
upon  the  land  for  about  40  years.  He  had 
cleared  the  bottom  land  and  cultivated  it, 
and  would  certainly  be  presumed  to  be  fa- 
miliar with  its  area;  while  the  plaintiff,  a 
stranger  in  that  part  of  the  state,  had  seen 
the  land  [148]  during  one  day.  In  Koehler 
V.  Dennisonj  72  Ore.  373,  143  Pac  653,  it 
is  enunciated  thus: 

"The  rule  that  no  one  is  liable  for  an  ex- 
pression of  an  opinion  is  applicable  only 
when  the  opinion  stands  by  itself  as  a  dis- 
tinct thing." 

In  Cawston  v.  Sturgia,  29  Ore.  331,  43  Pac 
656,  the  syllabus  tersely  shows  the  opinion 
upon  this  point  as  follows: 


''Misrepresentations  of  material  matters 
leeklessly  made  as  of  one's  own  knowledge, 
without  in  fact  knowing  whether  they  are 
^ue  or  not,  render  the  maker  liahle  to  one 
"*ho  relies  and  acts  thereon  to  his  injury." 
In  Vaughn  v.  Smith,  34  Ore.  56,  57,  65 
^ac.  99,  it  is  said: 

**The  defendant's  representations  with  re- 
S^M  to  the  condition  of  the  title  to  the  prem- 
^868  being  false  in  fact,  though  made,  as  the 
^iirt  finds,  *unthoughtedly/  and  being  relied 
**^d  acted  upon  by  plaintiff,  constituted  such 
^ttstructive  fraud  as  will  authorize  a  court 
^^  equity  to  treat  the  deed  as  an  executory 
^^ntract  to   convey   and   rescind  the   same." 
^  Spence  v.  Hull,  75  Ore.  274,  146  Pac.  95, 
^*^  a  case  where  this  court  found  the  facts 
6a        ^^®  same  in  substance  as  in  the  case  at 
*    But  plaintiff  in  that  case  contracted  to 
^^•^naiige  a  house  and  lot  for  certain  crops 
HTld  personal  property.    He  was  led  to  believe, 
as  an  inducement  to  make  the  contract,  that 
there  were  100  acres  of  crops.     He  visited 
the  farm.     The   crops   were   in    irregularly 
shaped  fields,  which  could  not  be  estimated 
accurately  or  measured  easily.     There  were 
in  fact  less  than  70  acres  of  crops.    On  this 
account  plaintiff  was  held  to  be  entitled  to 
rescind  the  contract.    McCrea  v.  Hinkson,  65 
Ore.  137,  131  Pac.  1025,  supports  the  proposi- 
tion that  an  innocent  and  mutual   mistake 
alone  is  sufficient  to  justify  rescission  of  a 
t149]  contract  for  the  sale  of  land  when  the 
mistake  is  shown  to  be  material,  when  if  the 
truth  had   been   known   to  the   parties   the 
agreement  would  not  have  been   made.     In 
JopUn  V.   Nunnelly,   67  Ore.   574,   134  Pac. 
1177,  it  was  announced  by  Mr.  Justice  Ram- 
sey that  when  a  person  makes  a  representa- 
tion of  fact  to  another  which  he  knows  not  to 
be  true,  or  when  the  circumstances  are  such 
that  the  law  imputes  to  him  knowledge  of 
their  untruthfulness,  and  the  person  to  whom 
the  representations  were  made  believes  them 
to  be  true  and  acts  on  them  to  his  injury, 
the  person    making    the    representations    is 
gnilty  of  fraud.    An  action  for  the  rescission 
of  a  contract,  according  to  the  "great  weight 
of  authority,  can   be  maintained  regardless 
of  whether  the  false  representations  amount 
to  a  fraud  or  is  an  innocent  misrepresenta- 
tion:"   1  Elliott  on  Contracts,  §  88,  p.  151. 
The  contract  in   question   in   the  case   at 
bar  is  executory.     It  is  not  such  an  agree- 
ment as,  under  the  circumstances,  should  bo 
enforced  by  a  court  of  equity.     The  differ- 
ence between  the  real  area  and  that  supposed 
by  the  purchaser  is  so  great  that  it  would 
be  unconscionable  to  uphold  the  contract ;  and 
the  plaintiff  was  entitled  to  rescind. 

4.  It  is  contended  by  defendants  that  the 
plaintiff  is  not  entitled  to  rescind  for  the  rea- 
son that  he  remained  in  the  possession  of 
the  premises  and  cultivated  the  same  after 
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he  discovered  the  alleged  fraud.  In  May  or 
June,  1914,  he  complained  to  Weekly,  and 
endeavored  to  have  him  correct  the  matter, 
and  in  August  of  that  year  he  made  a  for- 
mal tender  to  Weekly  of  the  property.  He 
cared  for  and  harvested  the  crops  afterward. 
The  correct  rule  in  regard  to  such  a  state 
of  affairs  is  stated  in  1  Bigelow  on  Fraud^ 
page  435,  as  follows: 

[160]  "In  suits  by  purchasers  for  rescis- 
sion of  contracts  of  sale  the  fact  that  the 
purchaser  has  remained  in  possession  of  the 
property  after  tender  to  the  vendor  by  way 
of  rescission,  as  well  as  before,  is  a  matter 
merely  addressed  to  the  court  in  adjusting 
the  rights  of  the  parties  in  relation  to  rents, 
improvements,  interest  or  the  like." 

Such  retention  of  possession  by  the  pur- 
chaser does  ont  necessarily  defeat  the  claim 
of  rescission.  The  parties  should  be  placed 
as  nearly  as  possible  in  their  former  condi- 
tion: McGowan  v.  Willamette  Valley  Irri- 
gated Land  Co.   79  Ore.  464,  155  Pac.  705. 

The  plaintiff,  after  he  had  tendered  to  de- 
fendants a  conveyance  of  the  real  estate  and 
the  personal  property  purchased,  in  the  usual 
conduct  of  the  ranch  sold  two  cattle  and  three 
sheep  for  $111.45,  which  amount  should  be 
deducted  from  that  to  be  refunded.  The  de- 
cree of  the  lower  court  should  be  reversed, 
and  one  entered  rescinding  the  contract  of 
January  8,  1914,  and  canceling  all  the  ob- 
ligations of  plaintiff  thereunder.  Plaintiff  is 
entitled  to  a  judgment  against  the  defendants 
for  the  sum  of  $3,500,  less  $111.45.  The  plain- 
tiff had  the  use  of  the  farm  for  one  season, 
and  has  made  seme  improvements  thereon. 
The  rental  should  be  offset  against  the  in- 
terest upon  the  amount  paid  for  about  two 
years;  and  it  is  so  ordered. 

Reversed. 

Decree  rendered. 

Moore,  C.J.  and  Harris  and.  Benson,  JJ., 
concur. 
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Meaning  of  *'Abont*'  TKHien  TTsed  with 
Reference  to  Quantity. 

Introductory,  694. 
Generally,   694. 
In  Contract: 

Contract  for  Sale  of  Personalty: 

Sale  of  Specific  Lot,  695. 

Sale  of  Specified  Quantity,  698. 

"Say  Aljout,"  700. 
Contract  for  Sale  of  Realty: 

Generally,   701. 

Effect  of  Fraud  or  Mistake,  703. 

Exchange  of  Land,    704. 
In  Award,    705. 

In  Indictment,  Information  or  Verdict,  706. 
In  Notice  of  Election,  706. 
In  Resolution  or  Report,  706. 


694 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


Introductory. 

The  word  "about"  is  of  a  somewhat  flexi- 
ble significance,  and  the  degree  of  latitude 
and  departure  made  permissible  by  its  use 
cannot  be  determined  by  any  fixed  rule,  but 
must  be  decided  according  to  the  facts  and 
circumstances  of  each  case. 

In  contracts  of  realty  the  word  "about"  is 
often  used  in  connection  with  the  term  "more 
or  less,"  but  the  scope  of  this  annotation 
is  confined  to  the  former  only,  and  this  only 
with  reference  to  quantity. 

As  to  the  meaning  of  the  word  "about" 
when  used  with  reference  to  time,  see  the 
note  to  Freeman  v.  Hedrington,  17  Ann.  Gas. 
741. 

The  term  "more  or  less"  in  deeds  of  realty, 
is  discussed  in  the  note  to  Kitzman  v.  Carl, 
12  Ann.  Cas.  296. 

For  the  construction  of  the  term  "more  or 
less"  in  personal  property  contracts,  see  the 
note  to  Little  Rock  Cooperage  Co.  v.  Gunnels, 
12  Ann.  Cas.  293. 

Generally. 

"  'About*  is  a  relative  and  frequently  am- 
biguous term,  and  its  precise  meaning  is  af- 
fected by  circumstances  existing  when  the 
word  is  used  in  a  contract,  and  known  to 
and  recognized  by  the  parties."  Harten  v. 
Loffler,  212  U.  S.  397,  29  S.  Ct.  351,  53  U. 
S.  (L.  ed.)  568.  See  to  the  same  effect  Santa 
Paula  Commercial  Co.  v.  Parkhurst-Davis 
Mercantile  Co.  86  Kan.  328,  120  Pac.  347. 

"The  word  'about'  is  frequently  used  as 
a  synonym  for  the  words  'nearly'  or  'approx- 
imately,' and  such  use  is  sanctioned  by  defi- 
nitions found  in  the  various  standard  dic- 
tionaries." People  V.  Peltin,  1  Cal.  App. 
612,  82  Pac.  980. 

The  use  of  the  word  '*about"  is  for  the 
express  purpose  of  giving  some  margin  for 
excess  or  deficiency.  Alexander  v.  McNear, 
28  Fed.  403.  To  the  same  effect  see  Mc- 
Connell  v.  Murphy,  L.  R.  5  P.  C.  (Eng.) 
203;  Baltimore,  etc.  Land  Soc.  v.  Sniiith,  54 
Md.  187,  39  Am.  Rep.  374;  Moses  v.  Marien- 
thal,  11  Ohio  Dec.  607,  8  Ohio  N.  P.  404; 
Bullion,  etc.  Mih.  Co.  v.  Eureka  Hill  Min. 
Co.  36  Utah  329,  103  Pac  881;  Parker  v. 
Pittsfield,  88  Vt.  155,  92  Atl.  24. 

When  an  agreement  is  entered  into  to  sell 
and  deliver  a  certain  quantity  of  an  article, 
the  amount  specified  is  often  regarded  as  ma- 
terial and  determinative  of  the  amount  sold, 
notwithstanding  the  use  of  the  qualifying 
words  "about"  or  "more  or  less"  in  connec- 
tion with  the  amount  specified.  U.  S.  v. 
Pino  River,  etc.  Imp.  Co.  89  Fed.  907,  61  U. 
S.  App.  69,  32  C.  C.  A.  406. 

By  the  term  "about"  it  is  understood  that 
precision  is  not  intended.  Cutts  v.  King,  5 
Me.  482.  And  see  Maine  Red  Granite  Co.  v. 
York,  89  Me.  54,  35  Atl.  1014.     "It  is  well 


settled  that  while  the  term  'about'  a  cer- 
tain amount  is  not  precise,  it  does  neverthe- 
less indicate  an  approximation  in  quantity." 
Sample  v.  Pickard,  74  Mich.  416,  42  N.  W, 
54. 

"There  are  cases  where  such  terms  as  'about*^ 
and  'more  or  less*  when  used  in  contract* 
to  qualify  the  stated  quantity  or  number  are 
given  the  meaning  of  an  approximation  with 
the  stated  quantity  or  number  as  a  fixed 
basis  for  such  approximation,  and  there  are 
other  cases  where  such  terms  are  treated  a» 
a  mere  estimate  of  an  unknown  and  indefi- 
nite quantity  or  number  which  the  parties 
have  agreed  shall  be  the  subject-matter  of 
the  contract.  Each  definition  may  be  sound- 
ly applied  according  to  the  intention  of  the 
parties  which  must  be  ascertained,  from  all 
the  terms  of  the  contract."  Mosby  v.  Smith,. 
194  Mo.  App.  20,  186  S.  W.  449. 

"The  word  'about'  used  in  connection  with 
expressions  of  distance,  number,  etc.,  ordi- 
narily signifies  'nearly,  approximately,  al- 
most,' ...  In  the  same  connection,  too,, 
it  is  sometimes  construed  to  mean  'not 
exceeding.' "  Featherman  v.  Henneasy,-  43 
Mont..  310,  115  Pac.  983.  See  also  Parke  v. 
Thompson,  159  111.  App.  187,  wherein  it  wa& 
said  that  the  word  "estimated"  is  equivalent 
to  "about"  or  "approximately,"  which  words 
are  by  the  great  weight  of  authority  held 
to  mean  the  number  or  quantity  named  less 
slight  or  immaterial  deviation  in  weight  due 
to  usual  or  ordinary  causes  which  prevent 
an  accurate  estimate,  and  that  a  contract 
containing  such  or  similar  expressions  should 
be  regarded  as  "an  absolute  contract  for  a 
specific  quantity  within  reasonable  limits." 

"While    numerous    authorities    hold    that 
when  the  facts  are  undisputed  the  question 
whether    an    order    for    'about*    a    certain 
amount  of  a  given  commodity  has  been  com- 
plied with  is  for  the  court,  reason  not  only 
dictates,  but  the  rule  supported  by  judicial 
decision  requires,  that  wh^n  a  transaction  is 
surrounded    with    circumstances    and    condi- 
tions and  affected  by  conduct  from  which  op- 
posing contentions   arise   and  different  con- 
clusions may  fairly  be  drawn,  the  question 
of  substantial  compliance  is  one  for  the  jury 
under    proper    instructions."      Santa    Paula 
Commecrial  Co.  v.  Parkhurst-Davis  Mercan- 
tile Co.  86  Kan.  328,  120  Pac.  347,  wherein 
it  appeared  that  a  contract  was  entered  into 
for  the  sale  and  delivery  of  a  carload  of  wal- 
nuts to  consist  of  250  sacks  of  "about"  100 
pounds    each.     It   appeared   that   when   the 
order   was  given,   the   seller  was  asked   the 
minimum  weight  of  such  a  car,  which  he  ad- 
vised   was    24,000    pounds,    and    the    buyer 
agreed  to  take  a  minimum  car.    The  correct 
number,   250   sacks,  were  therefore  shipped, 
but    the   aggregate   weight  was   upwards*  of 
28,000   pounds,   which   the   buyer   refused  to 
accept.     In  an  action  by  the  seller  for  dam- 
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ages,  it  wtL»  contended  by  the  buyer  that  a 
shipment  of  over  28,000  pounds  of  nut9  was 
60  wide  a  departure  from  the  amount  or- 
dered— 24,000  pounds — that,  as  a  matter  of 
law,  no  obligation  rested  on  the  buyer  to  ac- 
cept. The  plaintiff  urged  that  the  matter 
of  substantial  compliance  with  the  order  was 
for  the  jury,  and  that  there  was  evidence 
requiring  submission  of  the  question  to  them. 
In  upholding  the  plaintifTs  contention  the 
court  said:  "The  degree  of  latitude  and  de- 
parture made  permissible  by  the  use  of 
'about'  cannot  be  determined  by  any  fixed 
rule,  but  must  be  decided  according  to  the 
facts  and  circumstances  of  each  case.  The 
authorities  seem  to  be  uniform .  in  holding 
that  when  the  phrase  'more  or  less'  follows 
a  figure,  the  idea  conveyed  is  one  of  esti- 
mate of  probable  distance  or  amount.  The 
idea  of  nearness  is  conveyed,  but  the  idea  of 
fixedness  or  definiteness  is  excluded.  And 
in  each  instance  it  is  a  question  of  fact  what 
is  a  reasonable  limit  in  connection  with  the 
subject-matter  and  surrounding  facts  and 
circumstances  of  the  particular  instance, 
which  question  of  fact  is  of  course  for  the 
jury.  ...  If,  on  the  other  hand,  the 
terms  of  the  contract  are  in  dispute,  or  it  is 
possible  to  draw  more  than  one  inference 
from  the  established  facts  which  are  relied 
ou  to  show  the  intention  of  the  parties,  the 
juiy  must  determine  such  facts  or  decide 
which  of  such  inferences  is  the  correct  one. 
The  court  should  in  such  cases  submit  the 
question  of  fact  to  the  jury  under  proper 
alternative  instructions  as  to  the  construc- 
tion to  be  given  in  event  of  each  possible 
finding  of  fact  by  the  jury.*'  See  also  Cabot 
V.  Winsor,  1  Allen   (Mass.)    546. 

It  was  said  in  Weinmann  v.  Fellman.  162 
N'.  Y.  S.  131 :  "When  a  specified  quantity  of 
goods  is  the  subject  of  the  contract,  the  ad- 
dition of  such  words  as  ^about,'  *more  or  lef  b,* 
and  the  like,  is  only  for  the  purpose  of  pro- 
viding against  accidental  variations  arising 
from  slight  and  unimportant  excesses  or  dif- 
ferences in  number?,  measures,  or  weight. 
•  .  .  The  excess  of  48  suits  on  aif  order  of 
'about'  200,  a  deficiency  of  02  suits  on  an 
order  of  'about'  200,  and  an  excess  of  at  least 
39  suits  on  an  order  of  'about'  40  or  50  suits, 
is  neither  slight  nor  unimportant,  and  cannot 
be  held  to  be  a  substantial  compliance  with 
the  order.  .  ;  .  Tlie  court  should  have 
disposed  of  this  as  a  matter  of  law.  and  not 
left  it  to  the  jury  to  determine  whether  the 
variance  was  substantial." 

In  Contract, 

CONTBACT  FOB  SALE  OF  PERSONALTY. 

Rale  of  Specific  Lot, 

Where  a  contract  is  made  to  sell  or  fur* 
nish  certain  goods  identified  by  reference  to 


independent  circumstances,  such  as  an  entire 
lot  deposited  in  a  certain  warehouse,  or  all 
that  may  be  manufactured  by  the  vendor  in 
a  certain  establishment  or  all  that  may  be 
shipped  by  his  agent  or  correspondent  in 
certain  vessels,  and  the  quantity  is  named 
with  the  qualification  of  "about"  or  "more  or 
less,"  or  words  of  like  import,  the  contract 
applies  to  a  specific  lot,  and  the  naming  of 
the  quantity  is  not  regarded  as  in  the  na- 
ture of  a  warranty,  but  only  as  an  estimate 
of  the  probable  amount,  in  reference  to  which 
good  faith  is  all  that  is  required  of  the  per- 
son making  it.  In  such  a  case  the  governing 
rule  is  somewhat  analogous  to  that  which 
is  applied  in  the  description  of  land,  where 
natural  boiAidaries  and  monuments  control 
courses  and  distances  and  estimates  of  quan- 
tity. Brawley  v.  U.  S.  96  U.  S.  168,  24  U. 
S.  (L.  ed.)  622.  To  the  same  effect  see 
Moore  V.  Campbell,  10  Exch.  (Eng.)  323;  Pine 
River,  etc.  Imp.  Co.  v.  U.  S.  186  U.  S.  270, 
22  S.  Ct.  920,  46  U.  S.  (L.  ed.)  1104;  Budge 
v.  United  Smelting,  etc.  Co.  104  Fed.  498,  43 
C.  C.  A.  666.  See  also  Loeb  v.  Winsboro 
Cotton  Oil  Co.  (Tex.)  93  S.  W.  515;  Rib 
River  Lumber  Co.  v.  Oglivie,  113  Wis.  482, 
89  X.  VV.  483. 

Thus  a  recital  in  a  bill  of  sale  given  as 
security  for  a  loan,  that  the  vendor  conveyed 
"about  6000  hides"  which  were  then  laden 
ou  a  certain  vessel,  has  been  held  to  cover  a 
cargo  of  7040  hides,  since  it  was  the  inten- 
tion of  the  vendor  to  convey  the  entire  lot 
and  not  any  specific  number  of  hides.  Pol- 
lard V.  Saltonstall,  56  Fed.  861. 

iSo  it  has  been  held  that  an  agreement  to 
sell  a  specific  lot  of  lumber  estimated  to  be 
**about"  800,000  feet  was  not  a  sale  of  a  def- 
inite amount,  but  a  sale  of  the  specific  lot, 
and  in  the  absence  of  fraud  the  purchaser 
was  bound  to  take  all  and  the  seller  to  de- 
liver all,  regardless  of  departure  from  the 
estimates.  Inman  v.  Dudley,  etc.  Lumber  Co. 
146  Fed..  44^,  76  C.  C.  A.' 669.  See  to  the 
same  effect  McLay  v.  Perry,  44  L.  T.  X.  S. 
(Eng.)  152;  Robinson  v.  Noble,  8  Pet.  181, 
8  U.  S.    (L.  ed.)    910. 

A  contract  for  the  sale  and  delivery  of 
"about"  900  head  of  cattle,  which  in  effect 
recited  that  they  were  under  a  certain  brand 
and  were  all  the  cattle  the  vendor  contracted 
for  from  a  third  person,  etc.,  has  been  held 
to  be  performed  substantially  by  a  delivery 
of  687  head  of  cattle,  the  court  construing 
the  obligation  of  the  vendor  as  one  to  deliver 
to  the  plaintiff  all  the  cattle  that  the  former 
received  from  his  vendor.  Mosby  v.  Smith, 
194  Mo.  App.  20,  186  S.  W.  49.' 

A    contract    of    sale    whereby    the    vendor 

'  bound  himself  to  deliver  certain  wool  in  two 

lots,  making  "about"  53,000  pounds,  has  been 

held  not  to  call  for  a  deliverv  of  the  exact 

number  of  pounds  specified,  the  court  saying 

'that   the  vendors   reserved  to   themselves   a 
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certain  reasonable  latitude  in  performance, 
and  that  a  delivery  of  47,315  pounds  was 
a  sufficient  compliance  with  the  terms  of 
the  contract.  Polhemus  v.  Heinman,  45  Cal. 
573. 

In  Kirwan  v.  Van  Camp  Packing  Co.  12 
Ind.  App.  1,  39  N.  E.  536,  it  appeared  that 
certain  brokers  were  authorized  by  the  de- 
fendant to  sell  "about"  three  car  loads  of 
cans,  which  the  latter  had  on  hand,  and 
which  the  brokers  sold,  but  the  defendant 
in  shipping  found  that  the  quantity  filled 
two  car  loads,  which  he  delivered.  In  decid- 
ing that  he  was  liable  to  the  purchaser  for 
the  difference  in  the  market  price  of  a  quan- 
tity sufficient  to  make  up  a  third  car  load, 
it  was  said:  "The  principal  controversy  in 
this  case  arises  from  the  use  of  the  word 
*about'  as  found  in  the  letter  of  the  date  of 
August  15th.  The  appellant  contends  that 
under  all  the  facts  presented  by  both  the  com- 
plaint and  answer,  Trench  &  Co.  were  au- 
thorized to  sell  a  specified  quantity  of  cans, 
to  wit :  three  car  loads  subject  to  such  varia- 
tions as  is  allowable  under  the  word  'about' 
of  from  three  to  five  per  centum  of  the  quan- 
tity designated.  The  appellee  insists  that 
Trench  &  Co.  were  only  authorized  to  sell 
a  certain  lot  of  cans,  of  no  given  number  or 
quantity;  that  the  word  'about'  was  used 
merely  to  estimate  tlie  quantity  of  cans  con- 
tained in  the  given  lot,  and  that  Trench  &  Co. 
had  no  right  to  put  any  other  construction  on 
the  letter.  If  a  written  contract  is  plain, 
certain  and  definite  in  its  terms,  there  is  no 
occasion  for  construction.  If  ambiguity  or 
uncertainty  exists,  the  court  in  construing 
it  should  take  into  consideration  the  situa- 
tion and  relation  of  the  contracting  parties 
as  they  appear  from  the  instrument  itself. 
It  may  also  consider  extrinsic  matters,  such 
as  the  surrounding  circumstances  when  prop- 
erly averred.  The  primary  object  is  to 
ascertain  the  intention  of  the  contracting  par- 
ties. The  court  in  construing  'should  con- 
sider the  subject-matter  of  the  agreement, 
and  the*  knowledge  of  it  possessed  by  both 
parties,  the  objects  to  be  accomplished,  and 
the  motives  which  they  had  in  dealing  with 
each  other.  If  the  word  'about'  were  omit- 
ted from  the  letter  there  would  be  no  doubt 
as  to  its  meaning.  It  would  then  direct 
Trench  &  Co.  to  sell  a  certain  definite  quan- 
tity of  cans,  three  car  loads.  The  use  of 
the  word  'about'  clearly  indicates  that  it  was 
not  precisely  three  car  loads  that  the  brok- 
ers were  authorized  to  sell.  It  is  a  possible 
and  plausible  construction  to  say  that  this 
word  indicates  that  the  quantity  or  number 
of  cans  was  not  definitely  known,  but  was 
three  car  loads  more  or  less.  Tlie  quantity 
is  fixed  within  narrow  limits.  It  is  three 
car  loads  allowing  for  a  slight  variation 
either  way  of  from  three  to  five  per  centum 


of  the  named  quantity.  Such  construction 
is  permissible  when  it  is  apparent  that  the 
parties  are  dealing  with  a  quantity  approxi- 
mately but  not  precisely  known.  Benjamin, 
Sales  (3d  ed.)  sections  919  to  924;  Brawley 
V.  U.  S.  96  U.  S.  168  [24  U.  S.  (L.  ed.) 
622].  It  is  also  a  possible  and  plausible 
construction  to  sav  that  the  word  'about* 
indicates  but  an  estimate  of  a  particular 
lot,  parcel  or  quantity  occupying  a  given 
space.  McLay  v.  Perry,  44  L.  T.  N.  S.  ( Eng. ) 
152;  Morris  v.  Levison,  1  C.  P.  D.  (Eng.) 
155;  Brawley  v.  U.  S.  supra.  Both  of  these 
constructions  fairly  arise  from  the  face  of 
the  instrument  itself.  The  fact  that  appellee 
averred  extrinsic  matter,  the  surrounding 
circumstances,  lends  support  to  the  conclu- 
sion that  the  contract  is  ambiguous.  Con- 
sidering all  the  facts  as  they  appear  from 
the  face  of  the  writing,  and  from  the  plead- 
ings, and  viewing  them  in  the  light  most 
favorable  to  appellant,  and  we  have  this  state 
of  facts:  The  Van  Camp  Packing  Company 
was  engaged  in  the  business  of  packing  corn, 
fruits  and  vegetables  in  cans.  It  was  not  a 
manufacturer  of  cans,  nor  a  merchant  en- 
gaged in  buying  and  selling  cans  for  profit. 
These  facts  were  well  known  to  Trench  & 
Co.  But  Trench  &  Co.  did  not  know  that 
it  had  purchased  more  cans  than  it  need- 
ed for  its  business.  Under  these  conditions 
it  writes  and  sends  the  letter  of  August 
15th.  The  letter  advises  Trench  &  Co, 
that  the  appellee  has  on  hand  more  cans 
than  it  will  need  for  its  business  for  that 
season,  and  that  it  is  desirous  of  getting 
this  surplus  out  of  its  way  at  once.  The 
inference  may  be  drawn  that  the  surplus  cans 
were  in  the  way,  or  occupied  a  space  in  ap- 
pellee's establishment  which  it  desired  to  use 
in  conducting  its  business.  But  there  is 
nothing  to  indicate  that  the  surplus  cans  were 
a  particular  lot,  parcel  or  quantity  occupy- 
ii^g  ^  given  space;  nor  is  there  anything  to 
show  that  they  were  a  distinct  lot  separated 
from  other  cans  in  appellee's  establishment. 
For  aught  that*  appears,  the  cans  may  have 
been  a  ptfrt  of  a  lot  of  thousands  of  other 
cans  which  the  appellee  intended  to  use  in 
its  business.  Trench  ft  Co.  never  saw  the 
cans,  nor  the  space  occupied  by  them.  The 
brokers  were  several  hundred  miles  awav 
and  had  no  opportunity  of  seeing  them,  but 
were  instructed  to  make  sale  at  once.  \Vhat 
could  the  appellee  have  intended  Trench  & 
Co.  to  understand  by  their  letter  under  such 
circumstances?  If  the  lot  or  quantity  of 
cans  was  so  indefinite  as  to  include  onlv  the 
surplus  in,  appellee's  establishment,  surely 
the  brokers  would  not  be  in  a  position  to 
find  a  customer  readily.  The  brokers  could 
not  determine  what  quantity  of  cans  they 
were  authorized  to  sell,  nor  the  purchasers 
the  quantity  they  were  buying.    Neither  had 
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ever  seen  the  lot  or  the  space  occupied  by 
them.  If  the  quantity  was  merely  estimated, 
the  purchaser  would  be  compelled  to  take  the 
lot,  no  matter  how  much  it  exceeded  or  fell 
short  of  -the  estimatCj  whether  there  was  one 
carload  or  ten.  If  the  quantity  was  so 
indefinite,  it  was  not  probable  that  a  sale 
could  be  made  at  once.  A  natural  and  rea- 
sonable construction  to  be  put  upon  the  let- 
ter, under  the  circumstances,  was  that  the 
brokers  were  authorized  to  sell  for  appellee 
three  carloads  of  cans,  with  such  slight  vari- 
ation as  is  allowable  under  the  term  'about.' 
The  appellee's  learned  counsel  have  presented 
another  construction  which  seems  equally 
reasonable  and  plausible  to  the  effect  that 
the  word  'about'  was  used  only  as  an  esti- 
mate of  the  quantity,  and  have  cited  au- 
thorities which  lend  support  to  their  posi- 
tion. We  do  not  determine  which  is  the 
better  or  more  plausible  construction.  What 
we  do  hold  is  that  the  contract  is  ambiguous, 
equivocal  and  obscure  in  its  meaning;  that 
Trench  &  Co.  made  a  reasonable  and  plausi- 
ble construction  of  it  under  the  circumstances 
apparent  and  averred.  The  appellee  had  it 
in  its  power  to  make  its  letter  of  instruc- 
tions definite  and  certain.  It  had  the  op- 
portunity to  ascertain  approximately  at 
least  the  quantity  of  cans.  Trench  &  Co. 
bad  no  such  opportunity.  It  is  a  familiar 
rule  that  when  a  contract  is  equivocal,  ob- 
scure or  ambiguous  it  will  be  construed 
most  strongly  against  the  party  using  the 
language.  .  .  .  And  with  much  reason  is 
this  rule  applied  where  one  gives  an  am- 
biguous instruction  to  an  agent."  See  also 
Sherman  Oil,  etc.  Co.  v.  Dallas,  etc.  Co. 
(Tex.)  77  S.  W.  961. 

Where  a  contract  for  "about"  600  tons  of 
nitrate  of  soda  provided  that  the  soda  was 
to  be  sent  by  a  designated  ship,  whose  full 
capacity  was  supposed  by  the  parties  to  the 
contract  to  be  500  tons,  the  contract  was  held 
to  be  for  so  many  tons  and  not  one  for  a  spe- 
cific cargo.  Bourne  v.  Seymour,  16  C.  B.  337, 
81  E.  C.  L.  337,  139  Eng.  Rep.  (Reprint) 
788,  wherein  it  was  said :  "If  the  word  *about* 
had  not  been  found  in  the  sold-note,  I  think 
nobody  could  have  entertained  a  doubt  that 
this  was  an  absolute  contract  for  the  delivery 
of  the  five  hundred  tons.  It  has  been  con- 
tended that  the  word  *about'  was  inserted 
with  reference  to  the  subsequent  stipulation 
that  'the  above  titrate  of  soda'  was  to  form 
the  full  and  complete  cargo  of  the  John  Phil- 
lips. But,  upon  consideration,  and  bearing 
in  mind  the  numerous  contracts  in  which 
the  word  *about'  has  been  held  equivalent  to 
'more  or  less,*  I  cannot  adopt  that  view. 
Though  the  parties  seem  evidently  to  have 
contemplated  that  the  John  Phillips  would 
be  able  to  bring  home  the  whole  quantity 
^stipulated  for,  there  is  no  actual  engagement 


on  the  one  side  to  buy  and  on  the  other  to 
sell  only  so  much  as  she  would  contain.  I 
agree  with  my  Lord  and  my  Brother  Cress- 
well  in  thinking  that  the  subsequent  words 
as  to  what  shall  happen  if  the  John  Phil- 
lips gets  ashore,  strengthens  this  argument. 
I  cannot  understand  that  any  other  meaning 
is  to  be  given  to  the  words,  than  that  the 
defendant  is  to  deliver  five  hundred  tons,  and 
that  the  John  Phillips,  which  is  supposed  to 
be  large  enough  to  carry  that  quantity,  shall 
be  employed  for  that  purpose;  but  that  the 
defendant's  contract  is  not  performed  by  the 
delivery  of  four  hundred  tons,  if  four  hun- 
dred tons  is  all  that  the  John  Phillips  can 
carry." 

But  in  Pembroke  Iron  Co.  v.  Parsons,  5 
Gray  (Mass.)  589,  the  case  last  cited  was  dis- 
tinguished, and  it  was  held  that  the  delivery 
of  a  cargo  of  iron  containing  227  tons  pur- 
suant to  a  contract  of  sale  of  "about  300  or 
350  tons,"  was  a  sufficient  compliance  there- 
with, the  court  saying:  "The  subject  of  the 
contract  of  sale  and  purchase  was  a  cargo 
of  old  railroad  iron,  to  be  carried  by  the 
barque  Charles  William  from  Savannah  to 
Boston;  it  was  a  cargo,  one  cargo,  only.  It 
was  then  limited  and  measured  by  the  quan- 
tity she  could  carry  at  once.  Whether  the 
plaintiffs  knew  of  the  capacity  of  that  vessel 
or  not  is  immaterial,  because  they  agreed  to 
and  adopted  it,  as  the  description  and  meas- 
ure of  their  purchase.  The  figure  at  the 
bottom,  'about  300  or  350  tons,'  are  undoubt- 
edly to  be  taken  as  a  part  of  the  contract. 
But,  taken  with  the  context,  they  manifest- 
ly express  an  estimate  only,  and  do  not  con- 
trol the  descriptive  clause  designating  and 
limiting  the  subject  of  the  contract  The  de- 
fendant, having  delivered  a  full  cargo,  has 
performed  his  contract.  .  .  .  This  case, 
though  quite  similar  in  facts,  is  distinguish- 
able in  principle,  from  that  of  Bourne  v. 
Seymour,  16  C.  B.  337  [81  E.  C.  L.  337], 
recently  decided  in  England.  There  the  sub- 
ject of  the  contract  of  sale,  as  expressed  in 
the  bought  and  sold  note,  was  'about  500 
tons  nitrate  of  soda,  in  bags,  of  good  mer- 
chantable quality.'  The  merchandise  was  to 
be  shipped  on  the  west  coast  of  America  by 
the  seller,  and  delivered  to  the  buver  at 
the  London  docks.  In  the  course  of  the 
memorandum  it  was  stated  thus:  'It  is  un- 
derstood that  the  above  nitrate  of  soda  is 
to  form  the  full  cargo  of  the  John  Phillips, 
346  tons  register,  now  on  her  passage;'  but 
in  case  the  John  Phillips  should  be  disabled, 
the  seller  agreed  to  deliver,  and  the  buyer  to 
take,  another  cargo  or  cargoes  of  about  equal 
quantity.  The  John  Taylor  did  reach  the 
place  of  shipment,  took  on  board  a  cargo  of 
nitrate  of  soda,  and  arrived  in  London.  The 
court,  after  some  deliberation  as  to  the  mean- 
ing and  intent  of  the  parties,  decided,  as  the 
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effect  of  the  contract,  that,  as  the  first  and 
leading  subject  expressed  was  'about  500 
tons  nitrate  of  soda/  and,  though  under- 
stood and  expected  to  form  the  cargo  of  the 
John  riiillips,  yet  in  case  of  her  failure,  still 
about  that  quantity  to  be  sent  and  delivered 
in  London,  the  subject  of  the  contract  was 
i500  tons,  with  such  exception  by  the  word 
*about,'  as  the  variance  usually  found  to  ex- 
ist  in  such  cases,  arising  from  some  little 
difference  in  the  mode  of  weighing,  and  that 
this  was  not  controlled  bv  a  reference  to  the 
capacity  of  the  John  Phillips.  One  of  the 
learned  judges,  Mr.  Justice  Crowder,  com- 
mences his  opinion  thus:  *The  question  is 
whether  this  is  a  contract  for  .lOO  tons  of  ni- 
trate of  soda,  or  ''for  the  full  and  complete 
cargo  of  the  John  Phillips."  '  The  court  be- 
lieving from  all  the  terms  of  the  contract, 
that  it  was  the  former  and  not  the  latter, 
gave  judgment  for  the  plaintiff.  In  the  pres- 
ent case  the  subject  of  the  contract  of  pur- 
chase and  sale  was  'a  cargo  of  old  railroad 
iron,  to  be  shipped  per  barque  Charles  Wil- 
liam.* The  difference  is  obvious."  See  also 
Kellogg  V.  Norman,  74  X.  Y.  596. 

If  ''the  qualifying  words  are  supplemented 
by  other  stipulations  or  conditions  which 
give  them  a  broader  scope  or  a  more  exten- 
sive significancy,  then  the  contract  is  to  be 
governed  by  such  added  stipulations  or  con- 
ditions. As,  if  it  be  agreed  to  furnish  so 
many  bushels  of  wheat,  more  or  less,  accord- 
ing to  what  the  party  receiving  it  shall  re- 
quire for  the  use  of  his  mill,  then  the  con- 
tract is  not  governed  by  the  quantity  named, 
nor  by  that  quantity  with  slight  and  unim- 
portant variations,  but  by  what  the  receiv- 
ing party  shall  require  for  the  use  of  his 
mill:  and  the  variation  from  the  quantity 
named  will  depend  upon  his  discretion  and 
requirements,  so  long  as  he  acts  in  good 
faith."  Brawley  v.  U.  S.  96  U.  S.  168,  24 
U.  S.  (L.  ed. )  022.  The  foregoing  rule  which 
is  generally  known  as  the  "third  rule"  for  the 
construction  of  the  term  "about"  or  "more 
or  less,"  was  adopted  in  Wolff  v.  Wells,  etc.  Co. 
115  Fed.  32, 52  C.  C.  A.  626.  In  that  case  the 
contract  in  question  provided  as  follows: 
"We  take  pleasure  in  submitting  to  you  our 
quotation  on  .  .  .  cement  for  use  in  the 
new  .  .  .  building  now  in  course  of  con- 
struction. We  will  name  you  a  price  for 
what  you  may  require  on  about  5000  barrels, 
more  or  less  .  .  .  delivered  ...  in 
quantities  to  be  designated  by  you."  It  was 
held  that  the  contract  was  not  to  deliver  any 
particular  quantity  of  cement,  but  to  deliver 
such  an  amount  as  might  be  required  by  the 
plaintiff  for  use  in  the  construction  of  its 
buildings,  and  the  refusal  of  the  defendant 
to  furnish  or  deliver  2925  barrels  of  cement 
above  the  5000  which  additional  quantity 
was  required  to  complete  the  building,  ren- 


dered him  liable  for  damages  suffered  by  the 
plaintiff  in  the  purchase  of  such  cement  from 
another  source.  The  court  said:  'TTie  quan- 
tity designated,  'about  5000  barrels,  more  or 
less,'  should  be  considered  merely  as  an  es- 
timate  of  what  the  parties  supposed  might 
be  required  for  use  in  the  building.  The 
plaintiff  in  error  said,  'We  will  name  you 
a  price  for  what  you  may  require.*  The  de- 
fendant in  error,  after  using  5000  barrels 
of  the  cement,  notified  the  plaintiff  in  error 
of  the  additional  amount  required  for  use 
in  its  building,  and  the  plaintiff  in  error 
refused  to  deliver  any  further  quantity. 
Wells,  Fargo  k  Co.  was  compelled  to  go  into 
the  open  market  and  purchase  the  amount  at 
an  advanced  price,  and  has  been  damaged  in 
the  extra  sum  it  was  compelled  to  pay."  See 
also  White  v.  U.  S.  38  App.  Cas.  (D.  C.) 
131. 

Sale  of  Specified  Quantity. 

Where  in  an  agreement  for  the  sale  of 
goods  specified  quantities  are  stated,  quali- 
fied by  the  word  "about,"  that  term  will  cover 
only  alight  discrepancies.  Reuter  v.  Sala,  4 
C.  P.  D.  (Eng.)  239:  Moore  v.  U.  S.  106  l\ 
S.  157,  25  S.  Ct.  202,  49  U.  S.  (L.  ed.)  428, 
reversing  38  Ct.  CI.  590. 

"In  many  cases  the  use  of  such  qualifyin<; 
words  in  connection  with  some  specifitNl  quan- 
tity is  merely  intended  to  cover  the  case  of 
a  slight  variation  in  quantity,  which  may 
be  due  either  to  accident  or  to  an  inherent 
difficulty  in  making  a  delivery  of  the  pre- 
cise quantity  sold."  U.  S.  v.  Pine  River, 
etc.  Imp.  Co.  89  Fed.  907,  61  U.  S.  App.  69, 
32  C.  C.  A.  406.  See  to  the  same  effect  Sal- 
mon V.  Boykin,  66  Md.  541,  7  Atl.  701. 

"In  sales  of  merchandise,  especially  in 
large  quantities,  where  it  is  impossible  to 
ascertain  with  precise  accuracy  the  number 
or  weight  of  the  articles  before  concluding 
the  contract  for  their  purchase,  it  is  necessa- 
ry and  usual  to  insert  the  words  'more  or 
less*  or  *about'  in  connection  with  the  speci- 
fic amount,  which  forms  the  subject  of  the 
contract,  in  order  to  cover  any  variation 
from  the  estimate,  which  is  likely  to  arise 
from  differences  in  weight,  errors  in  count- 
ing, diminution  by  shrinking,  or  other  simi- 
lar causes.'*  Cabot  v.  Winsor,  1  Allen  (Mass.) 
546. 

An  excess  which  is  disproportionately 
large,  cannot  be  disregarded  because  the 
statement  of  quantity  is  qualified  by  the 
word  "about,"  and  may  sometimes  be  re- 
garded as  evidence  of  bad  faith.  Mercier  v. 
James  Murchie's  Sons  Co.  112  Me.  72,  90 
Atl.  722.  Thus  in  Moore  v.  U.  S.  196  U.  S. 
157,  25  S.  Ct.  202,  49  U.  8.  (L.  ed.)  428, 
reversing  38  Ct.  CI.  590,  wherein  it  appeared 
that  the  seller  agreed  to  deliver  and  the  buy- 
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€r  agreed  to  receive  "about  5000  tons  of 
coal/'  it  was  held  that  the  latter  was  liable 
for  a  refusal  to  accept  more  than  4634  tons, 
the  court  saying:  "The  obligations  of  the 
parties  were  reciprocal;  one  to  deliver,  the 
other  to  receive  about  5000  tons  of  coal,  and 
equally  reciprocal  is  the  liability  for  non- 
performance of  the  obligations.  The  only 
question  can  be,  is  336  tons  less  than  5000 
tons,  "about  5000  tcms?"  We  think  not.  The 
difference  is  too  great." 

The  shipment  of  an  excess  of  60  quarters 
of  rye  pursuant  to  an  agreement  of  purchase 
of  "about  300  quarters,  more  or  less"  has 
been  held  to  justify  the  buyer  in  abandon- 
ing the  contract.  Cross  v.  Kglin,  2  B.  & 
Ad.  (Eng.)  106,  22  K.  C.  L.  36,  109  Eng. 
Rep.    (Reprint)    1083. 

So  a  contract  to  purchase  "about  250  tons 
grapes  more  or  less"  will  not  render  the 
buyer  liable  for  a  failure  to  receive  and  pay 
for  an  additional  166  tons.  Peterson  v. 
Chaix,  5  Cal.  App.  525,  00  Pac.  948. 

**The  excess  of  48  suits  on  an  order  of 
^about  200,'  a  deficiency  of  62  suits  on  an 
order  of  'about*  250,  and  an  excess  of  at 
least  39  suits  on  an  order  of  'about*  40  or 
50  suits,  is  neither  slight  nor  unimportant, 
and  cannot  be  held  to  be  a  substantial  com- 
pliance with  the  order."  Weinniann  v.  Fell- 
man.  162  N.   Y.  S.   131. 

But  a  deficiencv  of  ten  cases  in  a  contract 
for  "about"  250  cases  of  sugar  is  not  such 
a  variance  as  to  justify  the  buyer  in  refus- 
ing acceptance.  Howell  v.  Maas,  13  Dalv 
{y.  Y.)   221.    . 

A  contract  for  the  sale  of  "about"  147  doz- 
•en  pairs  of  trousers  is  a  contract  to  sell  the 
amount  named  with  such  accidental  varia- 
tion as  may  arise  from  slight  and  unimport- 
ant excesses  or  deficiencies.  Bass  Dry  Goods 
Co.  v.  Granite  City  Mfg.  Co.  113  Ga.  1142, 
59  S.  E.  471. 

With  respect  to  a  contract  for  the  sale  of 
5000  tons  of  rails  stipulating  that  they 
were  to  be  shipped  "at  the  rate  of  about  1000 
tons  per  month,  beginning  February  '.880, 
but  whole  contract  to  be  shipped  before  Aug- 
ust 1,  1880,"  it  was  said  in  Norrington  v. 
Wright,  115  U.  S.  188,  6  S.  Ct.  12,  29  U.  S. 
(L.  ed.)  336:  "These  words  are  not  satisfied 
by  shipping  one  sixth  part  of  the  5000  tons, 
or  about  833  tons,  in  each  of  the  six  months 
which  begin  with  February  and  end  with 
July.  But  they  require  about  1000  tons  to 
be  shipped  in  each  of  the  five  months  from 
February  to  June  inclusive,  and  allow  no 
more  than  slight  and  unimportant  deficien- 
cies in  the  shipments  during  those  months 
to  be  made  up  in  the  month  of  July.  The 
contract  is  not  one  for  the  sale  of  a  specific 
lot  of  goods,  identified  by  independent  cir- 
cuniBtances,  such  as  all  those  deposited  in  a 
certain  warehouse,  or  to  be  shipped  in  a  par- 


ticular vessel,  or  that  mav  be  manufactured 
by  the  seller,  or  may  be  required  for  use  by 
the  buyer,  in  a  certain  mill — in  which  case 
the  mention  of  the  quantity,  accompanied 
by  the  qualification  of  'about*  or  *more  or 
less,'  is  regarded  as  a  mere  estimate  of  the 
probable  amount,  as  to  which  good  faith  U 
\ill  that  is  required  of  the  party  making  it. 
But  the  contract  before  us  comes  within  the 
general  rule:  *When  no  such  independent 
circumstances  are  referred  to,  and  the  en- 
gagement is  to  furnish  goods  of  a  certain 
quality  or  character  to  a  certain  amount, 
tiie  quantity  specified  is  material,  and  gov- 
erns the  contract.  The  addition  of  the  quali- 
fying words  "about,"  "more  or  less,"  and  the 
like  in  such  cases,  is  only  for  the  purpose 
of  providing  against  accidental  variations, 
arising  from  slight  and  unimportant  excesse-.^ 
or  deficiencies*  in  number,  measure  or 
weight.' " 

In  Roberts  v.  Andrews,  15  Pa.  Super.  Ct. 
305,  it  appeared  that  the  defendants  through 
their  agent  entered  into  a  contract  for  the 
sale  and  delivery  of  "about"  1000  cases  of  a 
certain  brand  of  peas,  which  they  thereafter 
refused  to  deliver.  In  an  action  by  the  buy- 
er for  damages,  the  defendants  alleged  that 
the  contract  did  not  require  them  to  deliver 
the  full  number  of  1000  cases,  as  the  word 
"about"  indicated  an  uncertainty  as  to  quan- 
tity in  consequence  of  which  they  were 
bound  to  deliver  only  such  quantity  as  they 
had  on  hand,  which  did  not  exceed  700  cases. 
The  court  in  rendering  judgment  for  the  dif- 
ference between  the  contract  and  market 
price  for  the  full  quantity,  said:  "Had  the 
contract  contained  a  reference  to  anv  inde- 
pendent  circumstance  which  identified  the 
lot  of  goods  intended  to  pass  under  the  sale, 
or  had  the  afSdavit  of  defense  set  forth  facts 
sufileient  to  attach  and  limit  the  operation 
of  the  contract  to  a  specific  lot  of  goods, 
such  as  an  entire  lot  deposited  in  a  certain 
warehouse,  or  all  that  might  be  manufac- 
tured by  the  vendor  at  a  certain  establish- 
ment, or  the  entire  cargo  of  a  certain  vessel, 
then  the  use  of  the  word  *about*  in  connec- 
tion with  the  number  of  cases  of  goods  upon 
which  the  contract  of  sale  was  to  operate, 
would  have  given  to  that  clause  of  the  con- 
tract the  effect  of  an  estimate  of  the  proba- 
ble amount  in  the  specific  lot  to  which  the 
contract  applied.  .  .  .  We  find  nothing 
in  the  contract,  nor  the  affidavit,  with  refer- 
ence to  any  independent  circumstance  which 
limited  the  source  from  which  these  goods 
were  to  come.  The  vendor  might  have  manu- 
factured them  himself,  or  purchased  them  in 
the  market;  he  simply  undertook  to  deliver 
about  1000  cases  of  goods  of  a  certain  quali- 
ty. The  addition  of  the  qualifying  word 
'about*  in  such  a  contract  is  only  for  the 
purpose     of     providing    against     accidental 
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variations  arising  from  slight  and  unimpor- 
tant excesses  or  deficiencies  in  number,  weight 
or  measure." 

An  agreement  to  cut  2,750,000  feet  of  tim- 
ber cannot  by  the  words  "about"  or  **mor6 
pr  less"  be  made  to  cover  17,000,000  feet.  Pine 
River,  etc.  Imp.  Co.  v.  U.  S.  186  U.  S.  279, 
22  S.  Ct.  920,  48  U.  S.  (L.  ed.)  1164,  where' 
in  it  was  said:  *'There  is  no  doubt  whatever 
of  the  general  proposition  that  where  the 
words  *about'  or  'more  or  less'  are  used  as 
estimates  of  an  otherwise  designated  quan- 
tity, and  the  object  of  the  parties  is  the 
sale  or  purchase  of  a  particular  lot,  as  a 
pile  of  wood  or  coal,  or  the  cargo  of  a  par- 
ticular ship,  or  a  certain  parcel  of  land,  the 
words  'more  or  less,'  used  in  connection  with 
the  estimated  quantity,  are  susceptible  of  a 
broad  construction,  and  the  contract  would 
be  interpreted  as  applying  t6  the  particular 
lot  or  parcel,  provided  it  be  sufficiently  other- 
wise identified." 

''Bay  AbouiP 

A  contract  for  the  sale  of  "say  about  600 
red  pine  spars"  which  was  to  be  out  of  a 
certain  manufactured  lot,  has  been  held  to 
be  complied  with  by  a  delivery  of  496  spars. 
McConnel  v.  Murphy,  L.  R.  5  P.  C.  (Eng.) 
203,  wherein  it  was  said:  "The  words  used 
are,  'say  about  600  red  pine  sparb.'  The 
same  words  may  have  different  meanings  ac- 
cording to  the  context  in  different  contracts, 
but  looking  at  the  way  in  which  the  words 
are  used  here,  'say  about  600  red  pine  spars/ 
the  words  'say  about'  appear  to  be  thrown 
in  for  the  purpose  of  guarding  the  vendor 
against  being  supposed  to  have  made  an  ab- 
solute condition  as  to  quantity.  There  is  not 
merely  the  word  'about,'  which  in  itself  cre- 
ates some  uncertainty,  but  'say  about.'  These 
two  words  used  together  seem  to  be  employed 
for  the  purpose  of  showing  that  nothing  ab- 
solute or  definite  in  the  way  of  allegation 
of  quantity  was  intended  on  the  part  of  the 
vendor.  Their  Lordships  are  supported  in 
the  construction  which  they  put  upon  the 
words  in  this  contract  by  the  case  of  Gwil- 
lim  V.  Daniell,  2  C.  M.  &  R.  (Eng.)  61,  in 
the  court  of  exchequer.  There,  in  a  con- 
tract to  manufacture  a  quantity  of  naphtha, 
and  to  supply  it  at  stated  intervals,  the  words 
were,  'say  1000  to  1200  gallons  per  month.' 
The  court,  in  putting  a  construction  upon 
those  words,  held  that  they  did  not  amount 
to  a  warranty  that  the  manufacturer  would 
supply  that  number  of  gallons,  but  only  to 
an  assertion  of  his  belief  that  that  was  the 
quantity  he  should  be  able  to  supply.  The 
words  are  almost  identical  with  those  in  the 
present  case;  'say  from  1000  to  1200  gallons' 
are  certainly  not  more  uncertain  than  'say 
about  600  spars.'    This  case  is  an  authority 


that,  unless  there  is  something  in  the  con- 
text to  give  them  a  positive  signification, 
such  words  ought  not  to  be  construed  as 
words  of  warranty.  .  .  .  Their  Lordships 
think  that  in  this  case  the  words  'say  about 
600'  were  really  words  of  expectation  and 
estimate  only,  and  did  not  amount  to  an  un- 
dertaking that  the  quantity  should  be  so 
much.  The  measurement  was  to  be  future, 
the  spars  were  to  be  paid  for  at  so  much 
for  each  spar,  not  in  a  round  sum,  and  the 
natural  construction  of  the  words  appears  to 
be  that  the  quantity  expected  to  come  up 
to  the  average  is  about  600  spars.  No  fraud 
or  intentional  deception  being  charged 
against  the  plaintiff,  their  Lordships  think 
that  the  defendant  was  bound  to  accept  the 
quantity  which  was  offered  to  him,  and  that 
the  plaintiff  has  substantially  performed  the 
agreement  which  he  entered  into,  and  is  en- 
titled to  damages  for  the  breach  of  it." 

In  Morris  v.  Levison,  1  C.  P.  D.  (Eng.)  1- 
155,  it  appeared  that  the  defendant,  a  char- 
terer, undertook  to  load  a  full  and  complete 
cargo   of   iron  ore,   "say  about   1100  tons," 
but  the  cargo  actually  loaded  was  1080  tons,, 
and  the  ship's  capacity  was  1210  tons.     It 
was  held  in  an  action  against  the  charterer 
that  he  was  liable  for  the  difference  of  5^ 
tons,  i.  e.,  allowing  3  per  cent  in  excess  of 
the    contract    quantity   of    1100   tons.      The 
court  said:  "Now  it  is  a  governing  rule  for 
the  construction  of  a  contract  that,  if  pos- 
sible, a  substantial  meaning  must  be  given 
to  every  part  of  it.     We  have  therefore,  if 
possible,  to  give  a  meaning  to  the  words  'full 
and  complete  cargo,*  as  well  as  to  the  words 
'say  about  1100  tons.'     Taking  into  account 
the  relation  between  the  parties  and  the  pre- 
vious  decisions,   it   seems  to   me  impossible 
to  hold  that  the  words  'say  about  1100  tons' 
are  what  have  been  termed  mere  'words  of 
expectation,'  and  that  they  must  be  words 
of  contract.     It  seems  to  me  that  we   can 
give  effect  to  all  the  words  used  by  holding 
the  meaning  to  be  that  the  shipowner  will 
be  content  with  a  cargo  of  about  1100  tons 
if  the  ship  will  hold  more,  and  if  she  can 
only  carry  less,  of  course  the  undertaking  of 
the  charterer  would  be  fulfilled  by  loading 
a  complete  cargo.    If  that  were  not  the  mean- 
ing of  the  stipulation,  and  the  words   'say 
about,'  etc.,  were  only  words  of  expectation, 
very  great  hardship  would  be  entailed  on  the 
charterer,   who  must  have   his   cargo  ready 
at  the  port  of  loading  by  the  appointed  time, 
and  who  may  be  misled  into  having  an  in- 
sufficient   cargo    ready,    and    so    may    incur 
demurrage   for   detention   of   the   ship,   and 
damages  for  not  loading  a  sufficient  cargo. 
The   reasonable    meaning   seems   to   be   that 
the  shipowner  undertakes,  if  the  ship  is  of 
much   greater   capacity   than   1100   tons,  to 
accept  a  cargo  of  about  1100  tons  as  equiv- 
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alent  to  a  full  cargo,  and  thus  effect  is  giv- 
en to  the  words  'sav  about/  etc.  as  words  of 
«ontract;  but  also  effect  is  given  to  the  words 
'fall  and  complete  cargo/  for  if  the  ship 
holds  less  than  1100  tons,  then  the  charter- 
er's obligation  is  fulfilled  by  loading  up  to 
the  actual  capacity.  What,  then,  is  the 
meaniDg  of  the  word  'about?'  This  is  partly 
matter  of  fact,  and  partly  matter  of  law. 
I  think  the  direction  i»4he  jury  has  always 
been  that  the  devialaon  must  not  be  very 
large.  The  difference  Bust  be  such  as  people 
would  ordinarily  con«ier  as  included  in  the 
word  'about.'  Thera  -«aii  be  no  exact  rule 
of  law  as  to  the  pereantoge  of  difference  al- 
lowed, but  I  have  known  juries  often  allow 
in  practice  3  per  cent.  Here  we  are  placed 
in  the  position  of  a  jury,  and  are  entitled 
to  find  the  facts,  and  we  think  that  3  per 
cent  above  1100  tons  is  somewhere  about  the 
right  quantity  to  fix  upon.  If  so,  the  under- 
taking was  to  load  a  full  and  complete  car- 
go, but  the  shipowner  undertook  to  be  con- 
tent with  1133  tons  as  a  fulfilment  of  the 
contract.  Only  1080  tons  were  loaded,  and 
consequently  defendant  has  loaded  53  tons 
short."  See  also  Alcock  v.  Leeuw,  Cab.  & 
£.  (Eng.)   98. 

It  has  been  held  that  where  a  charterer 
agreed  to  receive  a  complete  cargo  of  iron 
pipes  "say  about  3400  gross  tons,"  for  ship- 
ment abroad,  his  failure  to  receive  and  load 
more  than  3258  tons  was  not  covered  by 
the  qualifying  words.  Sewall  v.  Wood,  135 
Fed.  12,  67  C.  C.  A.  580,  affirming  128  Fed. 
141,  wherein  it  was  said :  "The  cargo,  both  as 
to  character  and  quantity,  which  it  was 
agreed  that  the  ship  should  carry,  is  desig- 
nated. We  do  not  think  the  words  'about 
3400  tons'  can  be  construed  as  giving  the 
carrier  so  wide  a  margin,  as  to  the  extent  of 
Ms  undertaking,  as  nearly  200  tons  would 
be.  But  in  the  view  we  take  of  the  case  pre- 
sented by  the  record,  the  word  'about*  musi^ 
be  construed  as  to  a  margin  beyond  3400 
tons  Instead  of  less  than  3400  tons."  But 
aee  Pembroke  Iron  Co.  v.  Parsons,  6  Gray 
(Mass.)   589. 

Contract  fob  Sale  of  Realty. 

Oen€r€UUf, 

^  a  general  proposition  it  may  be  stated 
that  where  land  is  sold  by  boundaries  or  at 
*  price  for  the  entire  parcel,  any  surplus  of 
land  over  the  quantity  stated  belongs  to  the 
▼endee,  and  the  price  cannot  be  increased  or 
diminished  on  account  of  discrepancy  in 
measure  or  quantity.  But  where  the  sale 
Is  by  the  acre  and  the  statement  of  the  quan< 
tity  of  acres  is  of  the  essence  of  the  con- 
tract, the  purchaser,  in  case  of  a  deficiency, 
i»  entitled  in  equity  to  a  corresponding  de- 


duction from  the  price.  There  is  a  further 
qualification  that  where  the  difference  be- 
tween the  actual  and  the  estimated  quan- 
tity of  acres  of  land  sold  in  gross  is  so  great  as 
to  warrant  the  conclusion  that  the  parties 
would  not  have  contracted  had  the  truth 
been  known,  the  person  injured  is  entitled 
to  relief  in  equity  on  the  ground  of  gross 
mistake.     Weart  v.  Rose,  16  N.  J.  Eq.  290. 

Accordingly,  where  a  contract  for  the  sale 
of  land  was  described  as  containing  "about" 
115  acres  and  the  evidence  disclosed  that 
it  was  the  intent  of  the  parties  to  contract 
for  the  sale  of  «  specific  tract,  not  by  the 
acre  but  in  gross,  at  a  stipulated  price  for 
the  entire  tract  owned  and  occupied  by  the 
vendor,  a  deficiency  disclosed  of  a  fraction 
over  six  acres  was  held  not  to  be  sufficient  to 
warrant  the  inference  of  equity  on  the  ground 
of  gross  mistake.    Weart  v.  Rose,  supra. 

Similarly  it  was  held  in  Sheindelman  v. 
Colyer,  122  App.  Div.  379,  106  N.  Y.  S.  762, 
that  the  vendor  could  not  be  relieved  of  his 
obligation  to  perform  a  contract  for  the  sale 
of  land,  which  contract  recited  that  the  land 
was  located  between  certain  boundaries  "and 
containing  within  said  bounds  'about'  80 
acres  .  .  .  the  said  premises  being  now  oc- 
cupied by  the  original  vendor."  The  price 
was  $1,000  per  acre,  and  nowhere  in  the 
contract  was  the  total  purchase  price  men- 
tioned, "that  evidently  being  left  to  compu- 
tation when  it  should  be  determined  how 
many  acres  were  in  the  tract  of  land."  The 
court  said:  "Pursuant  to  the  contract,  a  sur- 
vey was  actually  made  of  the  farm,  and  it 
was  found  that  the  acreage  was  between  nine- 
ty-five and  ninety-six,  instead  of  'about 
eighty.'  At  the  time  mentioned  in  the  con- 
tract for  the  delivery  of  the  deed  by  Cle- 
ments, he  was  prepared  to  execute,  but  de- 
fendant Colyer  refused  on  the  ground  that 
under  the  contract  she  was  not  compelled  to 
take  title  to  and  pay  for  nearly  ninety-six- 
acres.  It  was  conceded  that  the  survey  was 
accurate,  and  that  there  were  actually  be- 
tween ninety-five  and  ninety-six  acres  in  the 
farm,  which,  it  will  be  remembered,  was  de- 
scribed in  the  contract  as  being  bounded  by 
the  lands  of  three  adjoining  owners.  The 
land  which  was  the  subject  of  the  contract 
was  defined  in  extent,  and  was  capable  of 
actual  visual  determination;  it  is  apparent 
that  no  one  was  deceived  in  respect  to  the 
amount  of  the  land  which  it  was  proposed 
to  sell  by  the  statement  'containing  within 
said  bounds  about  eighty  acres,'  and  we  do 
not  think  that  the  insertion  of  this  clause 
was  indicative  of  any  intention  of  the  par- 
ties that  either  party  should  be  relieved  of 
the  obligations  of  the  contract  if  the  survey 
thereafter  provided  to  be  made  should  dis- 
close a  substantial  variation  either  way." 
See  also  Thomas  v.  Perry,  Pet.  C.  C.  49,  23 
Fed.  Cas.  No.  13,908. 
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It  is  well  established  that  the  words  **more 
or  less"  or  **aboiit"  or  similar  words  qualifying 
quantity,  although  they  show  a  sale  in  gross 
and  not  by  the  acre,  cover  only  a  reasonable 
excess.  Bigham  v.  Madison,  103  Tenn.  358, 
52  S.  W.  1074,  47  L.R.A.  267.  Thus  it  has 
been  said  that  such  discrepancy  in  quantity 
in  order  to  be  covered  by  such  qualifying 
terms  as  "more  or  less"  or  "about"  should 
not  exceed  10  to  15  per  cent,  even  when  sales 
are  confessedly  in  gross,  and  20  per  cent  is 
too  great  a  difference  to  be  so  covered,  the 
court  adding  that  33^  per  cent  is  such  an 
amount  as  universally  ha»  been  deemed  a 
ground  for  relief.    Bigham  v.  Madison,  supra. 

"There  are  differences  in  sales  in  gross 
(such  as  are  evidenced  by  the  expressions 
*more  or  less,'  'about,*  by  'estimate' )  and  sales 
at  'hazard,'  when  quantity  is  not  regarded  or 
material  or  estimated.  In  the  first  class  of 
cases  relief  will  be  granted.  In  the  latter 
it  will  not."  Bigham  v.  Madison,  103  Tenn. 
358,  62  S.  W.  1074,  47  L.R.A.  267.  See  to 
the  same  effect  Tucker  v.  Cocke,  2  Rand. 
(Va.)    51. 

The  use  of  the  word  "about"  in  a  contract 
for  the  sale  of  land  indicates  that  the  parties 
are  contracting  for  a  number  that  is  a  near 
approximation,  and  negatives  the  conclusion 
that  entire  precision  is  intended.  Co-opera- 
tive Bldg.  Bank  v.  Hawkins,  30  R.  I.  171, 
73  Atl.  617,  wherein  the  court  said:  "The 
use  of  this  word  in  descriptions,  as  in 
its  ordinary  use,  indicates  that  exactness 
is  not  attempted,  and  that  an  estimate  is 
intended  to  be  given  rather  than  a  precise 
measurement;  that  the  parties  are  trying  to 
provide  that  their  main  intention  as  to  the 
grant  shall  not  be  defeated  by  a  precise  de- 
scription in  some  particular  wherein  preci- 
sion is  not  then  possible  to  them.  When  the 
word  appears  in  a  description,  as  in  that 
under  consideration,  it  is  notice  to  all  that, 
•to  carry  out  the  intention  of  the  parties,  an 
elasticity  may  be  given  to  the  call  in  regard 
to  which  the  parties  have  not  considered  it 
advisable  to  be  exact.  In  the  construction 
of  such  a  description  the  main  intention  of 
the  parties  should  be  sought,  and  if  the  in- 
tention can  be  discovered,  and  it  is  not  in 
conflict  with  the  express  language  of  the 
description,  such  construction,  within  reason- 
able limits,  should  be  given  to  the  estimated 
measurement  as  will  carry  out  the  intention 
of  the  parties."  See  also  Goodyear  v.  Shana- 
han,  43  Conn.  204. 

If  there  is  a  terminating  monument  referred 
to  in  a  deed  the  use  of  the  term  "about"  ac- 
cording to  its  ordinary  import  will  imply 
that  the  distance  may  on  accurate  measure- 
ment exceed  or  fall  short  of  the  number  of 
rods  stated.  Purinton  v.  Sedgley,  4  Me.  283, 
wherein  it  was  said:  "If  land  is  conveyed, 
running  on  a  certain  course,  a  certain  num- 


ber of  rods,  from  one  monument  to  another,, 
it  is  a  well  settled  principle  that  the  land  will 
extend  to  the  monument  described,  whether 
it  accords  or  not  with  the  length  of  line. 
In  stating  also  the  number  of  acres  conveyed,, 
it  is  usual  to  represent  it  as  about  so  many; 
yet  the  word  'about,'  although  it  negatives 
the  conclusion  that  entire  precision  is  in- 
tended, is  without  any  legal  operation  what- 
ever. In  these  cases,  it  is  properly  used,, 
and  carries  with  it  a  meaning  readily  muder- 
stood,  as  do  many  other  words,  which  do  not 
vary,  in  legal  construction,  the  extent  of  the 
premises  conveyed.  If  this  word  thm,  when 
properly  used,  is  without  legal  effect,  I  can- 
not consider  it  as  having  any  influence  in 
this  deed,  where,  no  fixed  terminating  point 
being  stated,  it  appears  to  be  used  improper- 
ly, and  without  definite  meaning."  See  to 
the  same  effect  Wheeler  v.  Randall,  6  Mete. 
(Mass.)  529. 

So  where  a  contract  for  the  sale  of  land 
stated  that  it  ran  "about  forty-five  feet"  in 
a  certain  direction  and  "about  sixteen  feet** 
in  another  direction,  it  Was  said  in  Mary- 
land Constr.  Co.  v.  Kuper,  00  Md.  520,  45 
Atl.  197:  "The  use  of  the  word  'about'  in- 
dicates that  the  parties  only  contracted  for 
a  number  of  feet  that  would  be  a  near  ap- 
proximation to  those  mentioned,  and  nega- 
tives the  conclusion  that  entire  precision  Ava:» 
intended.  The  difference  is  not  sufficient  to 
justify  the  court  in  disturbing  the  contract." 

It  was  said  in  Stevens  v.  McKnight,  40 
Ohio  St.  341:  "If  in  a  contract  in  writing 
to  sell  land  the  tract  is  described  as  con- 
taining 'about  140  acres,'  the  import  of  the 
qualifying  word  'about,'  is  simply,  that  the 
actual  quantity  is  a  near  approximation  to 
that  mentioned.  When  there  is  found  to  be 
a  material  and  valuable  variation,  a  court 
of  equity  upon  a  petition  for  specific  per- 
formance will  give  the  word  its  proper  effect. 
In  this  case,  the  county  surveyor,  upon  actu- 
al measurement,  found  134.74  acres  in  the 
tract.  It  waa  of  the  value  of  about  $55 
per  acre." 

It  was  held  in  White  v.  W^oodruff,  24  N. 
J.  L.  753,  that  where  a  deed  described  a  lot 
to  be  "about"  five  chains  and  twenty-five 
links  in  depth,  it  conveyed  the  entire  lot 
though  it  turned  out  to  be  a  few  links  deeper. 

In  Maxwell  v.  Willingham,  101  Ga.  55,  28 
S.  E.  672,  a  contract  by  an  executor  for  the 
sale  of  a  certain  tract  of  land  which  was 
described  as  containing  "about"  150  acres,  and 
which  provided  that  a  survey  was  to  be  made 
by  the  executor  and  the  land  was  to  be  paid 
for  at  80  much  per  acre, .  according  to  the 
amount  shown  thereby,  was  held  not  to  cover 
the  entire  tract  and  the  purchaser  was  held 
to  be  liable  for  the  price  of  218.20  acres 
which  the  tract  was  found  to  contain  after 
a  survey. 
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But  the  rule  is  otherwise  where  the  dis- 
crepancj   is   large.     Thus   in   the  case  of   a 
contract  to  convey  "about"  JoO  acres,  if  only 
135  are   disclosed,   equitable    relief   ^vill    be 
granted.     Newton  v.   Tolles,   60   X.   H.   136, 
19  Atl.  1092,  49  Am.  St.  Rep.  593,  9  L.R.A. 
50.    Similarly  an  offer  to  convey  thirty  to 
thirty-six  acres  is  not  a  compliance  with  the 
terms  of  a  contract  which  purports  to  convey 
part  of  a   certain   island  containing  **about 
65  acres."      Baltimore,    etc.    Land    Soc.    v. 
Smith,  54  Md.  187,  39  Am.  Rep.  374,  wherein 
it  was   said:      ''The   proof   shows   that   the 
part  of  the  island  embraced  in  the  contract 
of  sale  comprised  in   fact  only  from  thirty 
to  thirty-six  acres,   for  the   evidence  differs 
as  to  this.     The   largest   number   as   stated 
in  the  survey   made  at  the  instance  of  the 
appellant  is  thirty-six  acres.     Tlie  question 
therefore   is   whether   a   contract  to  convey 
'about  sixty-five  acres'  can  be  performed  by 
conveying   thirty-six    acres,    and    this   turns 
upon  the  meaning  or  construction  of  the  word 
'about'  as  it  appears  in  the  writing.     The 
general  rule  as  stated  in  Marbury  v.  Stone- 
street,  1  Md.  147,  is,  where  land  is  sold  and 
the  number  of  acres  is  stated,  that  quantity 
is  of  the  essence  of  the  contract,  or  forms  a 
material   consideration   with   the   purchaser, 
whether  the  sale  be  for  a  gross  sum  or  by 
the  acre,  unless   there  is   something   in   the 
terms  of  the  contract  to  show  the  contrary. 
VMiere  the  sale  is  for  a  gross  sum,  and  there 
are  qualifying  words  used  such  as  'more  or 
less,'   or   equivalent   expressions,   they   have 
lieen  held  to  import  that  quantity  does  not 
enter  into  the  essence  of  the  contract.    .    .    . 
But  what  about  the  force  and  effect  of  the 
qualifying  words   'about  sixty-five  acres'   in 
this  contract?     Does  it  import  that  quantity 
was  not   a   material   part   of   the   contract? 
and  can  the  court  so  declare  as  a  conclusion 
of  law?     We  think  not.     The  force  of  the 
qualifying   word,   we  think,    is   simply   that 
while  the  parties  do  not  bind  themselves  to 
the  precise   quantity   of   sixty-five   acres,   it 
imports  that  the  actual  quantity  is  a  near 
approximation  to  that  mentioned,  that  is  to 
^y,  within  a  fraction  of  an  acre,  or  perhaps 
it  might  cover  a  discrepancy  of  one  or  two 
acres.    It  cannot  be  construed  to  mean  that 
the  parties  were  contracting  without  regard 
to  the  area,   or  that  the  appellee  took  the 
risk  with  regard  to  the  quantity.     He  was 
not  acquainted  with  the  property,  had  never 
8een  it.    Its  character  and  position,  the  mode 
in  which  it  was  occupied,  and  the  purposes 
lor  which  it  was  contemplated  to  be  used, 
as  shown  by  the  evidence,  preclude  the  idea 
that  it  was  a  purchase  in  gross  without  re- 
gard to  quantity,  and  that  the  contract  could 
"*  performed   by   conveying   about   half   the 
n^uil)er  of  acres  mentioned  in  the  contract, 
^irty  or   thirty-six    acres   cannot    be    con- 


strued to  be  about  sixty-five  acres.  .  .  . 
We  construe  the  contract  to  be  an  agreement 
to  sell  and  convey  land  containing  sixty-five 
acres,  with  no  other  qualifications  than  such 
slight  variation  as  might  be  found  in  its 
actual  measurement." 

Effect  of  Fraud  or  Mistake, 

Where  the  difference  between  the  actuaf 
and  the  estimated  quantity  of  acres  of  land 
sold  in  gross  and  qualified  by  the  word  "about" 
is  so  great  as  to  warrant  the  conclusion  that 
the  parties  would  not  have  contracted  had 
the  truth  been  known,  the  person  injured  is 
entitled  to  relief  in  equity  on  the  ground  of 
gross  mistake.  Weart  v.  Rose,  16  N.  J.  Eq. 
290. 

A  statement  in  a  conveyance  of  land  that 
the  tract  contained  "about  17,000  acres," 
when  in  fact  it  contained  only  15,300  acres, 
which  fact  was  within  the  vendor's  knowl- 
edge, has  been  held  to  be  fraudulent.  Boddy 
V.  Henry,  126  la.  31,  101  N.  W.  447,  wherein 
it  was  said:  "W^e  think  this  qualification 
cannot  have  the  effect  to  defeat  plaintiff's 
right  of  recovery,  if  in  fact  the  ranch  con- 
tained materially  less  than  17,000  acres,  and 
defendants,  with  knowledge  of  the  shortage, 
made  these  statements  to  the  plaintiff  to  in- 
duce him  to  Relieve  that  there  were  substan- 
tially 17,000  acres,  and  plaintiff,  relying  upon 
such  representations,  entered  into  the  con- 
tract. It  is  something  like  the  question 
which  has  frequently  arisen  upon  the  mean- 
ing and  effect  of  the  words  'more  or  less/ 
which  are  very  commonly  appended  to  the 
expressed  or  nominal  area  of  lands  stated 
in  deeds  of  conveyance.  Such  expressions 
constitute  a  recognition  of  the  fact  that  meas- 
urements of  land,  even  by  skilled  persons, 
are  apt  to  differ,  and  that  men  of  intelli- 
gence and  experience,  who  are  familiar  with 
the  premises,  may  not  agree  in  their  esti- 
mates; and  parties  who  purchased  land  in 
bulk,  or  as  containing  an  estimated  num- 
ber of  acres,  can  ordinarily  obtain  no 
relief  on  account  of  any  shortage  which 
subsequent  accurate  measurement  may  dis- 
close. But  the  introduction  of  the  words 
'more  or  less'  or  'about'  or  'estimated,'  in  a 
conveyance  or  contract  for  conveyance,  does 
not  afford  a  shield  against  liability  for  false 
representations,  and  the  mere  fact  that  a 
deficiency  is  very  large  in  proportion  to  the 
supposed  quantity  is  often  treated  as  in  itself 
evidence  of  fraud  or  of  mutual  mistake.  In 
such  case  the  purchaser  may  obtain  re- 
lief in  equity  by  rescission,  or  by  abatement 
from  the  purchase  price,  or,  if  the  purchase 
price  has  been  paid,  and  especially  if,  by 
reason  of  any  act. on  part  of  the  grantor, 
rescission  has  been  made  impracticable,  he 
may  have  his  action  at  law  for  damages." 
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agreement  as  to  the  quantities  in  fact  damaged 
in  some  way,  and  at  some  time,  but 'we  still 
find  the  several  quantities  of  every  kind  to 
be  indefinite, — not  so  much  sound  or  dam- 
aged, but  'about'  so  much,  as  in  the  award. 
If  there  was  no  dispute  as  to  the  amounts 
found  in  certain  conditions  to  be  submitted 
to  and  determined  by  the  arbitrators  on 
testimony,  it  was  still  necessary  to  state  with 
precision  and  certainty  what  the  amounts  of 
the  several  quantities  sound  or  damaged  in 
difi'erent  degrees  were,  as  conceded  or  agreed 
upon,  aa  an  element  for  calculating  the 
amount  of  money  in  the  aggregate  to  be  re- 
paid by  defendant,  or  else  the  amount  should 
have  been  footed  up  and  stated  with  precision 
and  certainty  by  the  arbitrators  themselves, 
instead  of  leaving  it  to  be  ascertained  by  the 
court  from  uncertain  data.  There  should 
have  been  accuracy  and  certainty  in  some 
form.  They  have  neither  given  in  their 
award,  nor  in  their  testimony,  if  we  go  back 
to  that,  the  amount  of  money  they  awarded 
to  be  paid,  or  that  ought  to  be  paid,  nor  data 
from  which  the  court  can  ascertain  by  cal- 
culation, with  precision  and  certainty,  the 
amount  which  should  be  paid.  There  are  no 
means,  either  in  the  award  or  testimony,  by 
which  the  exact  amount  awarded,  and  for 
which  judgment  should  be  rendered,  can  be 
ascertained.  It  would  be  necessary  to  render 
judgment  for  'about'  so  much  money." 

In  Indictment,  Information  or  Verdict, 

In  People  v.  Peltin,  1  Cal.  App.  612,  82 
Pac.  980,  the  defendant  was  convicted  of 
grand  larceny.  The  information  described 
the  property  stolen  aa  being  "about  $80  law- 
ful money  of  the  United  States  of  America." 
Answering  an  argument  that  this  averment 
was  fatally  indefinite,  the  court  said:  "This 
contention  cannot  be  sustained.  The  word 
'about'  is  frequently  used  as  a  synonym  for 
the  word  'nearly'  or  'approximately,'  and 
such  use  is  sanctioned  by  definitions  found 
in  the  various  standard  dictionaries.  Under- 
stood in  this  sense,  it  cannot  be  said  that  the 
information  in  the  case  at  bar  fails  to  charge 
the  larceny  of  more  than  $50,  or  that  there 
is  any  material  uncertainty  as  to  the  value 
of  the  property  stolen.  The  use  of  the  quali- 
fying words  is  not  commended,  for  the  value 
of  the  property  taken  should  be  clearly  and 
definitely  stated  in  an  information  for  grand 
larceny.  But  when  a  person  of  common  un- 
derstanding would  readily  know  what  is  in- 
tended, and  no  substantial  right  of  a  de- 
fendant is  infringed,  the  information  must 
be  upheld." 

But  is  was  held  in  State  v.  Jackson,  128 
Ja.  543,  105  N.  W.  51,  that  an  indictment 
charging  the  defendant  with  having  fraudu- 
lently obtained  "about  180  head  of  cattle  on 


credit,"  which  were  reasonably  worth  "abou^ 
$15,000"  was  defective,  the  court  saying: 
"The  description  of  the  cattle  taken  as  'about 
180  head,'  of  the  value  of  'about  $15,000' 
is  not  in  out  opinion  sufficiently  certain^ 
'Cattle'  is  a  generic  term,  and  may  embrace 
a  number  of  animals  and  different  kinds  of 
stock ;  and  the  qualifying  word  'about'  leaver 
it  distinctly  uncertain  as  to  the  number  of 
animals  and  the  kind  received  by  the  defend- 
ant. The  value  and  price  of  the  animals  is- 
also  uncertain." 

A  verdict  which  found  that  the  plaintiff 
was  entitled  to  damages  for  wood  and  timber 
to  the  amount  of  "about  forty  cords"  waa 
held  to  be  fatally  defective  in  Baird  v.  John- 
son,  14  N.  J.  L.  120,  the.  court  saying: 
"Wood  and  timber  to  the  amount  of  about 
forty  cords  .  .  .  may  be  any  quantity  be- 
tween thirty  and  fifty,  and  the  constable  can 
never  tell  which  quantity  is  meant,  or  what 
kind  is  intended  without  another  jury." 

^  In  Notice  of  Election, 

A  notice  of  election  which  gave  the  num- 
ber of  inhabitants  within  the  limits  of  the 
proposed  corporation  to  be  "about  3000"  haa 
been  held  to  be  a  sufficient  compliance  with 
a  requirement  of  the  statute  that  the  number 
should  be  stated.  People  v.  Riverside,  70 
Cal.  461,  9  Pac.  662,  11  Pac.  759,  wherein 
the  court  said:  "The  statute  (Stats.  1883,. 
p.  94)  required  the  notice  to  state  'the  num> 
ber  of  the  inhabitants  so  ascertained  to  re- 
side therein.'  The  object  of  this  provision 
is  that  it  may  be  known  to  which  class  the 
proposed  municipality  is  to  belong.  .  .  . 
We  think  it  sufficiently  appears  from  the  no- 
tice given  that  the  proposed  municipality 
would  belong  to  the  sixth  class,  which  class,, 
under  the  statute,  embraces  exceeding  50O 
and  not  exceeding  3,000  inhabitants." 

In  Beaolution  or  Report, 

In  Peoria,  etc.  R.  Co.  v.  People,  198  111- 
318,  64  N.  E.  969,  construing  the  preamble 
of  a  resolution  of  a  county  board  for  raising 
taxes  which  stated  that  the  raising  of  the  ex- 
cess in  the  rate  of  taxation  in  order  to  dis- 
charge the  indebtedness  of  the  county  ia 
"about  the  sum  of  $100,000,"  the  word 
"about"  was  held  to  be  the  equivalent  of 
the  word  "substantial."  Accordingly  the 
raising  of  $115,000  was  held  to  be  justi- 
fied by  the  .resolution,  the  court  saying: 
"The  use  of  the  word  'about'  gives  a  mar- 
gin for  a  moderate  excess  in  or  diminu- 
tion of  the  quantity  mentioned  and  negative* 
the  idea  that  exact  precision  is  intended.  It 
imports  that  the  actual  quantity  is  a  near 
approximation  to  that  mentioned,  and  when 
the  context  limits  and  restrains  its  meaning, 
does  not  materially  impair  the  certainty  of 
a  description.    In  determining  the  meaning  of 
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aay  grant  of  power  to  lefvy  taxes  it  is  the 
universal  rule  that  strict  construction  shall 
be  given  to  that  which  is  relied  upon  to  con- 
fer the  power,  and  that  the  construction  shall 
be  liberal  in  all  that  tends  to  the  protec- 
tion of  the  taxpayer.     (Cooley  on  Taxation, 
209-215.)     One  hundred  and  thirty-two  thou- 
sand dollars  cannot   be   said  to  be  a  near 
approximation  to  $100,000,  nor  can  an  ex- 
cess of  $32,000  be  said  to  be  only  a  moderate 
excess  above  $100,000.    To  so  hold  would  be 
to  reverse  the  rule  laid  down  by  Judge  Cooley 
and  universally  received  as  correct,  and  to 
give  a   highly  liberal,  and  even  very  loose, 
construction    against   every   interest  of  the 
taxpayers.    We  must  therefore  hold  that  the 
resolution  here  involved,  being  the  basis  of 
the  grant  of  power  to  exact  taxes  in  excess 
of  the  constitutional  limitations,  cannot  be 
construed  to  authorize  the  further  exercise 
of  such  taxing  power  after  levies  made  under 
it  had  resulted  in  the  payment  by  the  tax- 
payers of  the  sum  of  $15,000  and  more  in 
excess  of  the  said  sum  of  $100,000  specified 
in  the  resolution.     The  interest  and  safety 
of  the  taxpayers   demand  this   construction 
should  be  adopted  as  a  necessary  protection 
against  the  abuse  of  the  power  of  taxation.'* 
In  Monaghan  v.  Vanalta,  144  la.  119,  122 
K.  W.   610,  a  report  of  the  engineer  with 
respect  to  a  proposed  drainage  district  stat- 
ing that  the  channel  to  be  excavated  was 
"about"  1,300  feet  long,  was  held  to  be  suf- 
ficiently definite,  the   court  saying:      "The 
adverb  'about'  as  here  employed  means  'near- 
ly, approximately,  almost'  and  indicates  that 
the  distances  were  not   intended   to  be   ac- 
curately stated  but  estimated  and  otherwise 
ascertainable." 

In  Sime  v.  Spencer,  30  Ore.  840,  47  Pac. 
919,  there  was  involved  the  validity  of  a 
report  on  the  laying  out  of  a  road,  which 
described  the  proposed  road  as  beginning 
"about  160  yards"  from  a  certain  house. 
The  court  said:  "'About'  signifies  nearly, 
approximately,  in  the  neighborhood  of,  not 
much  more  or  less.  ...  So  that  we  may 
aay  the  place  of  beginning  is  approximately 
160  yards  from  the  dwelling  of  Alex  Sime." 
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Trading  Stamps  —  Validity  of  Prohib- 
itory Statute. 

Laws  1917,  c.  480,  creating  section  1747ni 
of  the  statutes,  and  prohibiting  the  issuance, 
in  connection  with  the  sale  of  any  gpods,  any 
trading  stamp  entitling  the  purchaser  in 
exchange  therefor  to  any  goods  or  thing  of 
value  and  prescribing  penalties  for  violatioa 
of  the  act  is  an  appropriate  exercise  of  the 
police  power,  for  the  trading  stamp  scheme 
while  not  a  "lottery"  or  "gaming"  may  be- 
eonsidered  as  having  the  seduction  and  evil, 
of  such. 

[See  note  at  end  of  this  case.] 


The  provision  of  the  act  authorizing  any 
manufacturer  or  dealer  to  issue  any  ticket 
with  the  sale  of  goods,  bearing  on  its  face  a. 
stated  cash  value,  and  redeemable  only  in 
cash  at  the  face  value  in  sums  of  25  cents  or 
over  by  the  person  issuing  the  same,  does  not 
violate  constitutional  principles  of  classifica- 
tion, and  does  not  constitute  an  invasion  of 
the  constitutional  right  to  the  equal  protec- 
tion of  the  laws;  there  being  a  well-defined 
distinction  between  the  practice  condemned 
and  those  of  issuing  a  slip,  ticket,  or  check 
which  bears  upon  its  face  a  stated  value  re- 
deemable only  in  cash  by  the  person  issuin^r 
them. 

[See  note  at  end  of  this  case.] 

flame. 

Laws  1917,  c.  480,  creating  section  1747m^ 
is  not  unconstitutional  as  impairing  the  obli- 
gation of  contract;  it  being  prospective  in 
its  operation  not  affecting  the  use  of  trading 
stamps  in  connection  with  sales  made  before 
it  went  into  effect. 

[See  note  at  end  of  this  case.] 


Laws  1917,  c.  480,  creating  section  1747ni, 
prohibiting  the  use  of  trading  stamps  except 
those  having  a  stated  cash  value,  etc.,  doea 
not  deprive  persons  of  property  or  liberty 
without  due  process  of  law  or  equal  protec- 
tion by  the  imposition  of  such  excessive  pen- 
alties as  to  intimidate  against  testing  its 
legality. 

[See  note  at  end  of  this  case.] 

Original  actions  for  injunctions.  Sperry 
and  Hutchinson  Company,  Ed.  Sdiuster  and 
Company    Incorporated,    Merchandise    Bond! 
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Company,  and  United  Cigar  Stores  Company 
of  America,  relators  respectively,  and  George 
J.  Weigle,  State  Dairy  and  Food  Commis- 
sioner, et  al.,  defendants  in  each  action.    CoK- 

PIJLINTS  DISMISSED. 

[614]  These  are  actions  in  this  court  by 
the  plaintiffs  to  restrain  the  defendants  from 
enforcing  the  provisions  of  ch.  480,  Laws 
1017,  as  unconstitutional  and  invalid. 

The  attorney  general,  in  answer  to  the 
several  complaints,  filed  a  demurrer  upon 
the  ground  that  it  appears  on  the  face  of  the 
complaints  that  the  same  do  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
cases  were  argued  together. 

The  Sperry  &  Hutchinson  Company,  a  for- 
eign corporation  licensed  to  transact  business 
in  this  state,  alleges  that  it  conducts  its 
business  in  the  following  manner:  It  enters 
into  a  cGfitract  with  a  merchant  engaged  in 
a  particular  line  of  trade  in  a  city.  By  this 
contract  the  Sperry  k  Hutchinson  Company 
agrees  to  furnish  the  merchant  with  tokens 
or  symbols  known  as  S.  &  H.  Green  Trading 
Stamps,  which  the  merchant  offers  to  all  of 
his  cash  customers.  The  customer  receives 
one  stamp  for  each  ten  cents  represented  by 
his  purchase.  The  merchant  gives  to  the 
customer  a  trading-stamp  book,  which  it 
also  furnished  to  the  merchant  by  the  Sperry 
&  Hutchinson  Company,  and  in  this  the  cus- 
tomer pastes  and  preserves  his  stamps.  On 
the  bacJc  of  each  stamp  is  printed  the  follow- 
ing: 

Subject  to  the  notice  in  our  green  trading- 
stamp  book,  this  stamp  will  be  redeemed  by 
us  in  merchandise  or  cash.  It  is  our  prop- 
erty and  not  transferable  except  as  stated 
in  such  notice. 

Spebbt  ft  HuTOHmsow  Company. 

t615]  The  plaintiff  also  enters  into  similar 
*  contracts  with  merchants  engaged  in  other 
lines  of  business  in  the  same  city.  All  mer- 
chants under  contract  with  the  plaintiff  give 
one  of  these  S.  &  H.  stamps  to  every  customer 
with  each  ten-cent  cash  purchase  or  multi- 
ple thereof,  and  the  customer  pastes  these 
stamps,  no  matter  from  which  merchant  he 
receives  them,  in  a  book  furnished  him  by  one 
of  the  merchants.  When  the  customer  has 
filled  one  or  more  of  these  books  with  stamps, 
he  takes  it  to  one  of  the  stores  of  the  plain- 
tiff and  receives  cash  for  them,  or,  in  lieu  of 
cash,  selects  some  article  or  articles  of  mer- 
chandise there  on  display,  or  from  a  cata- 
logue furnished  by  the  plaintiff.  The  retail 
value  of  the  merchandise  thus  given  in  ex- 
change for  the  stamps  is  alleged  to  be  great- 
er than  the  cash  value  of  the  stamps  by  rea- 
son of  the  fact  that  the  plaintiff  purchases 
the  merchandise  in  large  quantities  and  at 


wholesale  or  manufacturer's  cost.  The  ve* 
tail  value  of  the  merchandifie  given  in  ex- 
change for  stamps,  plus  the  cost  of  doing 
business  in  the  state,  equals  or  exceeds  the 
sums  paid  the  plaintiff  by  merchants  in  the 
state  for  the  use  of  the  system  and  the 
stamps,  the  plaintiff's  profits  being  derived 
by  its  purchasing  in  large  quantities  and  at 
wholesale  prices  and  its  large  volume  of  busi- 
ness. The  compensation  received  by  the 
plaintiff  from  merchants  with  whom  it  en- 
ters into  contracts  is  standardized  by  dis- 
tricts or  zones  throughout  the  country  and 
is  measured  by  the  number  of  stamps  or- 
dered and  fturnished  to  the  merchant,  at  the 
rate  of  a  certain  price  per  thousand,  which 
is  imiform  throughout  the  zone  but  varies 
with  the  number  of  thousands  ordered  and 
furnished. 

Ed.  Schuster  &  Co.,  Inc.,  in  its  complaint, 
alleged  its  business  to  be  conducted  in  the 
following  manner:  It  operates  large  depart- 
ment stores  in  the  city  of  Milwaukee,  issuing 
and  redeeming  its  own  stamps  in  merchan- 
dise, redeeming  at  its  own  stores  over  $100,- 
000  of  merchandise  a  year.  Ed.  Schuster  Sl 
Co.,  Inc.,  also  sells  stamps  to  several  hundred 
merchants  in  the  state  who  desire  to  use  the 
same,  and  each  [616*]  and  every  merchant  so 
using  the  same  may  redeem  in  merchandise^ 
and  Ed.  Schuster  &  Co.,  Inc.,  in  turn  redeems 
for  the  merchants,  and  in  tills  manner  more 
than  $50,000  of  merchandise  is  annually  llis- 
tributed  by  means  of  trading  stamps.  The 
stamps  are  given  as  a  discount  for  cash  pur- 
chases or  the  prompt  payment  for  goods 
purchased  on  .credit,'  usually  on  the  basis  of 
two  stamps  with  each  ten  cents  of  mer- 
chandise purchased,  resulting  in  a  two  per 
cent  discount  to  the  purchaser  who  pays  cash, 
but  redeemable  in  merchandise  either  of  the 
relator  or  one  of  the  merchants  with  whom 
it  does  business,  and  redeemable  only  in  lots 
of  1,000  or  multiples  thereof,  making  the  dis- 
count applicable  to  the  consumer  only  when 
$50  of  merchandise  has  been  purchased. 

The  complaint  of  the  Merchandise  Bond 
Company  shows  that  its  system  is  somewhat 
similar,  with  the  exception  that  the  Mer- 
chandise Bond  Company  operates  no  stores, 
but  concerns  itself  exclusively  in  building  up 
an  organization  of  merchants  who  buy  its 
stamps,  which  are  issued  in  like  manner  and 
upon  like  conditions  as  the  stamps  of  Ed. 
Schuster  &  Co.,  Inc.,  and  are  redeemable  in 
the  merchandise  of  any  store  under  contract 
M'ith  the  Merchandise  Bond  Company  for  is- 
suing its  stamps  as  a  discount.  The  relator 
has  built  up  an  organization  of  various  mer- 
chants who  wish  to  avail  themselves  of  the 
common  token  known  as  a  "merchandise 
bond"  and  by  which  the  purchases  are  ev- 
idenced, and  in  that  manner  about  $125,000 
of   merchandise  are  distributed   on   stamps 
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wiilhnwiiiii,  1?]iidli  stslsfa  in  tnrn  are  takmt  up 
«t  eoDtimet  piioe  Iron  tke  person  redMmiag 
tbem  by  the  relator. 

The  United  Cigar  Storee  Company  retails 
eigare,  cigarettes,  and  smokers'  articles 
throagfaout  the  United  States.  As  a  method 
of  advertising  its  business  and  for  the  pur- 
poee  of  inducing  trade  it  gives  %o  its  cus* 
tomers  certain  articles  of  merchandise  called 
premiums.  The  value  of  the  premiums  is  in 
proportion  to  the  amount  of  the  customer's 
purchases.  At  lite  time  of  the  purchase  a 
customer  is  given  a  coupon  representing  the 
amount  paid,  and  upon  presentation  of  these 
[617]  coupons  the  customer  is  permitted  to 
select  one  or  more  articles  of  the  class  rep- 
resented by  the  amount  of  the  goods  sold,  as 
shown  by  the  number  of  the  coupons  present- 
ed. Relator  does  not  sell  its  eoupons  or  use 
them  in  any  other  way,  nor  does  any  other 
merchant  use  them. 

Bach  of  the  relators  prayed  for  the  issu- 
ance of  a  writ  restraining  the  defendants 
from  enforcing  the  provisions  of  eh.  480, 
Laws  1917. 

Bottum,  Bottum^  Budnall  d  Lecher,  Frank 
T.  Walcoii  and  Oeorge  P.  Miller  for  relator 
Sperry  and  Hutchinson  Company. 

WiUiam  Ka^imheimer  and  Quarles,  Bpenee 
<£  Quarles  for  relators  Ed.  Schuster  and  Com- 
pany, Incorporated,  and  Merchandise  Bond 
Company. 

Michmondy  Jaekmoii,  WUkie  d  Toebaae  and 
John  Ball  Jonea  for  relator  United  Cigar 
Stores  Company  of  America. 

Jonea  d  SchuMng  for  Wisconsin  Economy 
League. 

The  Attorney  General  and  Walter  Dreu> 
for  defendants. 

The  following  opinion  was  filed  December 
20,  1917: 

Pes  Cubulic. — ^In  these  oases  it  is  decided: 

(1)  Ch.  480  of  the  Laws  of  1917,  creating 
sec.  1747ni  of  the  Wisccmsin  Statutes  and  pro- 
hibiting the  use,  issuance,  or  [618]  delivery  or 
causing  or  authorizing  "to  be  furnished  or 
delivered  to  any  other  person,  firm,  corpora- 
tion, or  association  within  this  state,  in  con- 
nection with  the  sale  of  any  goods,  wares  or 
merchandise,  any  trading  stamp,  token,  ticket, 
bond,  or  other  similar  device"  entitling  the 
purchaser  receiving  the  same  to  procure  in 
exchange  therefor  '^any  goods,  wares,  mer- 
chandise privilege,  or  thing  of  value,"  and 
prescribing  penalties  for  violation  of  the  act, 
is  an  appropriate  and  oonstitutional  exertion 
of  the  police  power  of  the  state  to  prohibit 
and  regulate  the  transactions  embraced  in  the 
act. 

(2)  The  provisions  of  the  act  authorising 
"any  manufacturer,  packer  or  dealer"  to 
''issue  any  slip,  ticket,  or  check  with  the  sale 


of  any  goods,  wares  or  merchandise,"  bearing 
on  its  face  "a  stated  cash  value"  and  "re* 
deemable  only  in  cash"  at  the  face  value  in 
sums  of  twenty-five  cents  or  over  "by  the 
person,  firm  or  corporation  issuing  the  same,'^ 
do  not  violate  accepted  constitutional  prin- 
eiples  of  classification,  nor  do  they  constitute 
an  invasion  of  the  constitutional  right  guar- 
anteeing to  every  person  the  equal  protection 
of  the  laws. 

(3)  The  act  is  not  unconstitutional  as  im- 
pairing the  obligation  of  contract;  it  being 
prospective  in  its  operation,  and  does  not 
affect  the  use  of  trading  stamps,  tokens,  tick> 
ets,  bonds,  or  similar  devices  in  connection 
with  sales  made  before  it  goes  into  effect. 

(4)  The  act  does  not  deprive  persons  of 
property  or*  liberty  without  due  process  of  law 
by  the  imposition  of  such  excessive  penalties 
as  to  intimidate  against  testing  its  legality* 

(5)  The  nature  and  kind  of  business  of  the 
several  plaintiffs  and  the  methods  employed 
by  them  respectively  in  their  conduct  show 
that  they  are  severally  engaged  in  transac- 
tions in  connection  with  their  respective  bus- 
issue,  transfer,  furnish,  deliver,  or  cause  or 
forbids. 

An  opinion  will  be  filed  expressing  the 
views  of  the  oourt  upon  the  questions  involved 
in  this  decision. 

[619]  The  following  opinion  was  filed  Jan- 
uary 5,  1918: 

SiESECKBB,  J. — ^The  proceedings  in  these 
actions  were  instituted  to  restrain  the  de> 
fendants  as  state  officers  from  enforcing  the 
provisions  of  ch.  480,  Laws  1917,  entitled  "An 
act  to  create  section  1747m  of  the  statutes, 
prohibiting  the  use  of  trading  stamps,  and 
providing  a  penalty."    It  is  thereby  enacted: 

"No  person,  .firm,  corporation  or  associa- 
tion within  this  state  shall  use,  give,  offer, 
issue,  transfer,  furnish,  deliver,  or  cause  or 
authorise  to  be  furnished  or  delivered  to  any 
other  person,  firm,  corporation,  or  association 
within  this  state,  in  connection  with  the  sale 
of  any  goods,  wares  or  merchandise,  any 
trading  stamp,  token,  ticket,  bond,  or  other 
similar  device,  which  shall  entitle  the  pur- 
chaser receiving  the  same  to  procure  any 
goods,  wares,  merchandise  privilege,  or  thing 
of  value  in  exchange  for  any  such  trading 
stamp,  token,  ticket,  bond,  or  other  similar 
device,  except  that  any  manufacturer,  packer 
or  dealer  may  issue  any  slip,  ticket,  or  check 
with  the  sale  of  any  goods,  wares  or  mer- 
chandise, which  slip,  ticket  or  check  shall 
bear  upoa  its  face  a  state  cash  value,"  re- 
deemable only  in  cash  at  the  stated  amounts 
by  the  party  issuing  them  when  presented  in 
mounts  aggregating  twenty-five  cents  or  over. 

The  other  parts  of  the  act  prescribe  penal- 
ties for  its  violation  and  enjoin  upon  the 
dairy   and   food   commissioner   the   duty  of 
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enforcing  the  act.  The  act  is  assailed  by  all 
the  complainants  as  unconstitutional  and  void 
upon  the  grounds  (1)  that  it  invades  their 
liberties  by  denying  them  the  right  to  freely 
conduct  their  private  businesses,  which,  they 
claim,  are  in  no  way  inimical  to  the  publio 
welfare;  (2)  th&t  it  denies  the  freedom  of 
contract  in  relation  to  such  business;  (3) 
that  it  provides  an  improper  and  arbitrary 
classification  of  persons  engaged  in  such  bus- 
inesses conducted  by  identical  methods;  (4) 
that  the  limitations  of  the  amounts  at  which 
trading  stamps  may  be  redeemed  are  unrea- 
sonable and  arbitrary;  [620]  and  (5)  that 
the  penalties  imposed  are  so  severe  and  ex- 
cessive as  to  intimidate  persons  accused  of 
violating  the  act  from  enforcing  their  legal 
rights  and  thus  deprive  them  of  nlue  process 
of  law. 

The  issuing  of  trading  stamps  or  other  sim- 
ilar tokens  in  connection  with  the  sale  of 
goods,  wares,  and  merchandise,  redeemable  in 
merchandise  or  money  by  the  trader  or  some 
other  person  or  a  corporation  for  him,  has 
been  practiced  for  a  long  period  of  time  and 
is  considered  lawful  unless  prohibited  by  law. 
In  recent  times  the  trading-stamp  business 
lias  been  the  subject  of  much  attempted  legis- 
lative regulation  which  aimed  to  restrict  the 
use  of  such  stamps  in  various  ways  and 
means.  The  courts  that  have  dealt  with  such 
legislation  are  not  agreed  in  their  views  as 
to  the  effect  the  practice  of  issuing  trading 
stamps  in  connection  with  the  sale  of  mer- 
chandise has  upon  the  public  generally,  nor 
do  their  views  harmonize  as  to  whether  the 
issuance  and  redemption  of  such  stamps  in 
the  manner  this  has  usually  been  done  in  the 
trade  is  a  proper  subject  for  legislative  reg- 
ulation in  the  interest  of  public  welfare 
within  the  prescribed  limitations  of  the  legis- 
lative power  under  the  federal  and  several 
«tate  constitutions.  The  scope  within  which 
the  legislative  function  may  be  exercised 
withfn  the  police  power  of  a  state,  so  far  as 
applicable  to  the  plaintiffs  and  the  subjects 
involved  in  this  litigation,  is  well  set  forth  in 
the  case  of  Crowley  v.  Ghristensen,  137  U.  S. 
86,  11  8.  Ct.  13,  34  XJ.  8.   (L.  ed.)   620. 

''It  is  undoubtedly  true  that  it  is  the  right 
of  every  citizen  of  the  United  States  to  pursue 
any  lawful  trade  or  business,  under  such 
restrictions  as  are  imposed  upon  all  persons 
of  the  same  age,  sex,  and  condition.  But  the 
possession  and  enjoyment  of  all  rights  are 
subject  to  such  reasonable  conditions  as  may 
be  deemed  by  the  governing  authority  of  the 
country  essential  to  the  safety,  health,  peace, 
good  order,  and  morals  of  the  community. 
Even  liberty  itself,  the  greatest  of  all  rights, 
is  not  unrestricted  license  to  act  according 
to  one's  own  will.  It  is  only  freedom  from 
restraint  under  conditions  essential  to  the 
equal  enjoyment  of  the  same  right  [621]  by 


others.  It  is  then  liberty  regulated  by  law. 
The  right  to  aoquire,  enjoy,  sad  dispose  of 
property  is  declared  in  the  constitutions  of 
several  states  to  be  one  of  the  inalienable 
rights  of  man.  But  this  declaration  is  not 
held  to  preclude  the  legislature  of  any  state 
from  passing  laws  respecting  the  acquisition, 
enjoyment,  and  disposition  of  property. 
What  contracts  respecting  its  acquisition  and 
disposition  shall  be  valid  and  what  void  or 
voidable;  when  they  shall  be  in  writing  and 
when  they  may  be  made  orally;  and  by  what 
instruments  it  may  be  conveyed  or  mortgaged, 
are  subjects  of  constant  legislation.  And  as 
to  the  enjoyment  of  property,  the  rule  is 
general  that  it  must  be  accompanied  with 
such  limitations  as  will  not  impair  the  equal 
enjoyment  by  others  of  their  property.  8io 
utere  tuo  ut  tUiemim  non  laedae  iq  a  maxim 
of  universal  application.  For  the  pursuit  of 
any  lawful  trade  or  huainesa  the  Ux/io  imposes 
eiffUlar  conditions.  Regulations  respecting 
them  are  almost  infinite,  varying  with  the 
nature  of  the  business,** 

Legislation  respecting  the  trading-stamp 
business  by  Congress  and  many  states  dif- 
fers so  materially  in  scope,  purpose,  and 
effect,  as  well  as  in  the  restraints  and  com- 
pulsion imposed  thereby,  that  judicial  opinioo 
respecting  the  same  affords  no  general  definite 
opinion  regarding  the  competency  of  these 
legislative  efforts.  In  the  recent  case  of  State 
V.  Sperry,  etc.  Co.  110  Minn.  378,  126  N.  W. 
120,  30  L.R.A.(N.S.)  966,  decided  April,  1010, 
an  act  was  held  valid  in  so  far  as  it  prohibit- 
ed the  issuihg  of  trading  stamps  redeemable 
in  merchandise  which  depended  upon  chance» 
uncertainty,  or  contingency,  but  held  that  the 
trading-stamp  business  as  conducted  by  the 
Sperry  &  Hutchinson  Company  was  free  from 
any  of  these  elements;  and  also  held  that  the 
provisions  of  the  act  which  imposed  restric- 
tions and  conditions  whereby  any  stamp  so 
issued  was  to  state  its  face  value  and  made 
separately  redeemable  in  specified  articles, 
was  an  unreasonable  and  arbitrary  regulation 
and  hence  invalid.  The  court  of  appeals  for 
the  District  of  Columbia  in  the  case  of  Dis- 
trict of  Columbia  v.  Kraft,  35  App.  Cas.  253, 
decided  May,  1910,  involving  the  inquiry 
whether  or  not  the  issuance  of  tniding^ 
[622]  stamps  as  usually  issued  by  merchants 
and  traders  was  forbidden  by  the  act,  ex- 
haustively reviews  the  decisions  of  the  courts 
on  the  subject  in  the  several  states,  and  sep- 
arates and  distinguishes  the  decisions  of  the 
different  courts  as  to  the  statutes  and 
questions  involved  in  the  litigation  before 
such  courts.  The  result  of  such  inves- 
tigation discloses  a  wide  diversity  of  opin- 
ion as  to  the  extent  the  legislature  is 
empowered  to 'regulate  and  prohibit  the  trad- 
ing-stamp business  as  it  is  commonly  con- 
ducted by  dealers  and  merchanta  throughout 
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the  several  states.  We  do  not  deem  it  neces- 
sary to  point  out  the  separate  and  detailed 
vesolt  of  each  of  these  adjudications  for  the 
purpose  of  indicating  what  bearing  they  re- 
spectively have  upon  the  questions  preflented 
in  the  instant  cases.  We  fully  recognize  that 
the  holdings  of  some  of  the  courts  are  to  the 
effect  that  the  trading-stamp  business,  when 
conducted  as  the  plaintiffs  in  those  cases 
4»nduct  their  trading-stamp  businei^s,  is  not 
subject  to  legislative  regulation  under  the 
police  power  of  the  state.  This  conclusion 
seema  to  be  based  upon  the  reasoning  xhat 
such  biisiness  serves  a  useful  and  legitimate 
purpose  and  is  not  attended  by  any  perul- 
eioua,  harmful,  or  evil  consequences.  Tlie 
supreme  court  of  the  United  States  in  the 
eases  of  Rast  v.  Van  Deman,  etc.  Co.  240 
U.  S.  342,  Ann.  Caa.  1917B  465,  36  S.  Ct. 
370,  60  U.  S.  (L.  ed.)  679,  L.R.A.1917A  421} 
Tanner  v.  Little,  240  U.  S.  369,  36  S.  Ct.  37i), 
60  U.  S.  (L.  ed.)  691,  and  Pitney  v.  Washing. 
ton,  240  U.  S.  387,  36  S.  Ct.  386,  60  U.  S. 
<L,  ed.)  703,  decided  in  Mar(»h,  1916,  ex- 
haustively considers  the  subject  of  the  power 
of  the  legislature  to  regulate  the  use  of  profit- 
sharing  coupons  or  trading  stamps  under  the 
police  power.  Upon  hearing  and  extended 
argument  the  court  held  that  the  scheme  and 
practice  of  issuing  such  trading  stamps  in 
connection  with  the  conduct  of  a  lawful  bus- 
iness as  commonly  practiced  and  the  redemp- 
tion thereof  in  articles  of  merchandise  or 
premiums  in  addition  to  the  articles  sold  is  at- 
tended with  evil  and  pernicious  consequences, 
which  have  a  tendency  to  affect  the  general 
welfare  similar  in  effect  to  the  evils  attending 
a  "lottery"  and  "gaming."  [623]  The  court 
observed:  "It  is  the  duty  and  function  of 
the  legislature  to  discern  and  correct  evils, 
and  by  evils  we  do  not  mean  some  definite 
injury  hut  obstacles  to  a  greater  public  wel- 
fare." Speaking  of  the  character  of  the 
scheme  of  conducting  the  business  with  which 
the  court  was  then  dealing,  it  is  stated: 

"With  this  comment  we  may  say  that  all 
of  the  schemes  have  a  common  character-*- 
something  is  given  besides  that  which  is  or 
Is  supposed  to  be  the  immediate  incentive  to 
the  transaction  of  sale  and  purchase,  or 
something  of  value  given  other  than  it."  240 
U.  S.  360. 

In  answer  to  the  claim  that  the  schemes 
embodied  in  the  conduct  of  the  trading-stamp 
business  are  but  a  lawful  method  of  advertis- 
ing, and  an  enterprise  merely  incidental  to 
the  conduct  of  a  lawful  calling,  and  as  benefi- 
cial to  the  customer  as  to  themselves,  by 
granting  a  discount  or  rebate  upon  the  price 
or  an  equivalent  by  the  gift  of  some  useful 
article  of  definite  value,  the  court  declares: 

"These  contentions  have  the  support  of  a 
number  of  cases.  They  are  opposed  by  others, 
not  nearly  so  numerous  as  the  supporting 


cases  but  marking  a  change  of  opini<Hi. 
Both  seta  of  cases  indicate  by  the  statutes 
passed  upon  a  persistent  l^islative  effort 
against  the  schemes  under  review  or  some 
form  of  them,  beginning  in  1880  and  repeated 
from  time  to  time  until  the  statute  in  contro- 
versy was  passed  in  1913."     240  U.  S.  363. 

We  are  persuaded  that  those  decisions 
should  be  followed,  in  that  the  trading-stamp 
schemes,  as  complainants  in  the  instant  cases 
have  evolved  and  applied  them  in  the  conduct 
of  their  business,  result  in  pernicious  and  evil 
effects  and  that  the  purchasers  are  subjected 
to  the  following  evils: 

"They  rely  upon  something  else  than  the 
article  sold.  They  tempt  by  a  promise  of  a 
value  greater  than  that  article  and  apparent- 
ly not  represented  in  its  price,  and  hence  it 
may  be  thought  that  thus  by  an  appeal  to 
cupidity  lure  to  improvidence.  This  may  not 
be  called  in  an  exact  sense  a  'lottery,*  may  not 
be  called  'gaming;  '  it  may,  however,  be  con- 
sidered [624]  as  having  the  seduction  and 
evil  of  such,  and  whether  it  has  may  be  a 
matter  of  inquiry,  a  matter  of  inquiry  and 
of  judgment  that  it  is  finally  within  the 
power  of  the  legislature  to  make — certainly 
in  the  first  instance,  and,  as  we  have  seen, 
its  judgment  is  not  impeached  l^y  urging 
against  it  a  difference  of  opinion.  Chicago, 
etc.  R.  Co.  V.  McGuire,  219  U.  S.  649,  31  S. 
Ct.  259;  German  Alliance  Ins.  Co.  v.  Lewis, 
233  U.  S.  389,  34  S.  Ct.  612.  And  it  is  not 
required  that  we  should  be  sure  as  to  the 
precise  reasons  for  such  judgment  or  that  we 
should  certainly  know  them  or  be  convinced 
of  the  wisdom  of  the  legislation.  Southwest- 
ern Oil  Co.  V.  Texas,  217  U.  S.  114,  30  S.  Ct. 
496;  Munn  v.  Illinois,  94  U.  S.  113."  240 
U.  8.  366. 

We  recognize  the  foregoing  consideration  of 
that  court  as  expressive  of  the  true  basis  of 
the  legislation  embodied  in  ch.  480,  which  is 
here  assailed  as  unconstitutional.  There  is 
manifestly  a  wide-spread  belief  that  the 
scheme  of  conducting  the  trading-stamp  bus- 
iness has  in  it  tlie  lure  which  leads  to  decep- 
tion and  improvidence  of  the  buyer,  which  are 
adverse  and  injurious  to  the  public  interests 
and  general  welfare.  While  the  different 
schemes  detailed  in  the  complaint  of  the 
plaintiffs  in  these  actions  do  differ  in  some 
respects  from  those  involved  in  the  foregoing 
cases  before  the  federal  supreme  court,  yet 
in  their  essential  features  they  are  identical 
in  so  far  as  they  affect  the  public  generally 
and  subject  it  to  the  general  principles  of 
legislative  regulation  and  prohibition  within 
the  police  power  of  the  state.  Tanner  v. 
Little,  240  U.  S.  369,  36  S.  Ct.  379,  60  U.  S. 
(L.  ed.)  691.  It  is  urged  that  the  act  in 
question  deprives  the  plaintiffs  of  constitu- 
tional rights  recognized  by  this  court  in 
Bennett  v.  Vallier,  136  Wis.  193,  116  N^.  W. 
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885,  128  Am.  St.  lUp.  1061,  17  L.R.A.(N.S.) 
486;  State  y.  Benzenberg,  101  Wis.  172,  76 
N.  W.  345;  State  v.  Redmon,  134  Wis.  89, 
15  Ann.  Cas.  408,  114  N.  W.  137,  126  Am. 
St.  Rep.  1003,  14  L.R.A.(N.S.)  229,  and  other 
eases  in  this  and  other  states  holding  that: 

"A  police  regulation  must  not  extend  be- 
yond that  reasonable  interference  which  tends 
to  preserve  and  promote  enjoyment,  generally, 
of  those  'unalienable  rights'  with  which  'all 
men  are  endowed'  and  to  secure  which  'govern- 
ments are  [625]  instituted  among  men,'  and 
must  not  violate  any  express  prohibition  or 
requirement  of  the  state  or  national  consti- 
tution."    136  Wis.  201. 

The  principles  of  these  decisions  do  not 
conflict  with  the  holding  that  the  trading- 
stamp  business  aa  now  conducted  is  subject 
to  regulation  and  prohibition  in  an  appro- 
priate and  constitutional  manner.  The  law 
on  the  subject  as  embodied  in  the  decided 
cases  shows  that  the  police  power  is  held  to 
include  all  those  regulations  which  promote 
the  general  interest  and  prosperity  of  the 
public  generally.  We  acquiesce  in  this  view 
and  hold  that  the  legislature  did  not  exceed 
its  power  by  the  enactment  of  ch.  480,  Laws 
1917.  State  v.  Wilson,  101  Kan.  789,  168 
Pac.  679. 

It  is  claimed  that  the  part  of  the  act  pro- 
viding "that  any  manufacturer,  packer  or 
dealer  may  issue  any  slip,  ticket,  or  check 
with  the  sale  of  any  goods,  wares  or  mer- 
chandise, which  slip,  ticket  or  check  shall 
bear  upon  its  face  a  stated  cash  value  and 
shall  be  redeemable  only  in  cash  for  the 
amount  stated  thereon,  upon  presentation  in 
amounts  aggregating  twenty-five  cents  or 
over  of  redemption  value,  and  only  by  the 
person,  Arm  or  corporation  issuing  the  same," 
violates  accepted  constitutional  principles  of 
classification  and  deprives  plaintiffs  of  the 
equal  protection  of  the  law.  The  scope  of 
the  legislative  power  to  distinguish  and  clas- 
sify objects  of  legislation  has  been  repeatedly 
passed  upon  by  this  court. 

"Each  new  exercise  of  the  power  of  police 
regulation  presents  anew  to  the  courts  the 
question  of  possible  relationship  between  the 
distinguishing  characteristics  of  the  classes 
and  the  object  and  purposes  of  the  regula- 
tion." "The  question  to  be  considered,  how- 
ever, is  the  distinction  between  the  classes  as 
classes,  whether  there  are  characteristics 
which,  in  a  greater  degree,  persist  through  the 
one  class  than  in  the  other  which  justify 
legal  discrimination  between  them."  State  v. 
Evans,  130  Wis.  381,  110  N.  W.  241. 

The  distinction  between  the  dealers  who 
use  tokens  and  coupons  as  trading  stamps 
redeemable  in  articles  of  merchandise, 
[626]  whether  by  themselves  or  third  parties, 
and  dealers  who  issue  them  as  a  cash  dis- 
count of  a  specified  sum  payable  in  cash  by 


tiie  dealer  only,  is  a  pronotmced  one.  We 
have  above  indicated  that  the  business  of 
vsing  trading  stamps  in  ways  .and  mannera 
disclosed  in  the  c(»nplaints  of  the  parties  to 
these  actions  has  incidents  and  tendencies  of 
such  a  pernicious  character  that  justified 
legislative  interference  for  the  correction  of 
the  evils.  It  is  manifest  that  there  is  a  clear* 
and  well  defined  distinction  between  such 
practices  and  that  of  issuing  a  "slip,  ticket,, 
or  check"  which  bears  upon  its  face  a  stated 
cash  value  ''redeemable  only  in  cash"  by  the 
person  issuing  them,  and  that  this  practice  i& 
wholly  different  in  effect  on  the  purchaser 
than  those  detailed  in  the  complaint.  These 
distinctions  in  the  conduct  of  the  trading- 
stamp  business  are  emphasised  in  the  Rast 
and  Tanner  Cases  as  good  ground  for  different 
legislative  treatment  in  regulating  the  bus- 
iness and  serve  as  a  basis  for  a  proper  and. 
appropriate  classification  within  the  prin- 
ciples recognized  in  the  decisions  on  the  sub* 
ject  by  this  court.  See  cases  cited  in  State 
V.  Evans,  130  Wis.  881,  110  N.  W.  241,  and 
Kiley  v.  Chicago,  etc.  R.  Co.  138  Wis.  215,. 
222,  223,  119  N.  W.  309,  120  N.  W.  756. 

"It  is  the  duty  and  function  of  the  legis*' 
lature  to  discern  and  correct  evils,  and  by 
evils  we  do  not  mean  some  definite  injury 
hut  ohatacles  to  a  greater  pitblio  fcelfar^* 
(citing).  "And,  we  repeat,  it  may  make  dis- 
criminations if  founded  on  distinctions  that 
we  cannot  pronounce  unreasonable  and  purely 
arbitrary."  Rast  v.  Van  Deman,  etc.  Co.  24a 
U.  S.  342,  Ann.  Cas.  1917B  455,  36  S.  Ct. 
870,  60  U.  S.  (L.  ed.)  679,  L.R.A.1917A  421. 

When  the  purchaser  and  seller  understand 
that  the  token,  coupon,  or  stamp  issued  with 
the  sale  of  goods  is  of  a  stated  cash  value,, 
redeemable  in  cash  and  only  by  the  person 
issuing  it,  the  transaction  thereby  becomes 
purged  of  the  objectionable  features  and  in- 
^uences  which  such  legislation  condemns,  and 
it  follows  naturally  and  logically  that  the 
legislative  function  has  been  properly  exert- 
ed by  enactment  of-  the  exception  above 
quot^  to  remedy  the  evil  incident  to  the 
unrestricted  [627]  use  of  the  trading  stamps. 
Since,  then,  this  exception  is  not  discriminat- 
ing and  does  not  deprive  persons  of  the  equal 
protection  of  the  law,  the  claim  that  it  in- 
fringes upon  their  property,  contract,  and 
private  business  ri^ts  is  not  well  founded 
and  does  not  require  further  consideration. 
The  claim  that  the  statute  deprives  the  plain- 
tiffs of  their  right  to  contract  seems  to  be 
predicated  on  the  grounds  that  the  plaintiffs 
are  deprived  of  this  right  in  carrying  (m  a 
lawful  business  and  that  rights  connected 
with  existing  contracts  are  infringed.  The 
terms  of  the  statute  are  prospective  in  their 
operation  and  hence  do  not  interfere  with 
the  enforcement  of  contract  provisions  that 
have  been  executed  before  it  became  effective 
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on  January  1,  11^18.  It  is  aa  a4Msepted  rule 
that  a  subject  within  tbue  Hg^lative  power  to 
regulate,  of  neeessity  makes  contracts  in  rela- 
Uon  thereto  subject  to  r^^lation.  The  terms 
of  the  aet  being  prohibitory  of  the  trading- 
stamp  business  as  therein  specified,  it  must 
follow  that  the  right  to  contract  concerning 
the  business  is  necessarily  confined  within 
the  limits  that  the  regulations  prescribe. 

It  is  contended  that  the  penalties  prescribed 
by  the  statute  are  so  excessive  and  severe, 
in  view  of  the  nature  of  the  act  it  penalizes, 
as  to  intimidate  persons  from  resort  to  the 
courts  in  defense  of  legal  rights  inyolved  ia 
an  alleged  violaticm  of  it  and  thus  denies  per* 
sons  due  process  and  equal  protection  of  the 
law.    This  claim  is  urged  upon  the  authority 
of  Bonnett  v.  Vallier,  136  Wis.  193, 116  N.  W. 
885,  126  Am.  St.  Rep.  1003,  14  LlR.A.(N.&) 
229.     In  that  case  the  penal  features  of  the 
act  there  in  question  were  found  to  be  so 
involved  in  complexity  as  to  make  a  good* 
faith  resistance  to  an  alleged  violation  there* 
of  a  most  faasardous  undertaking  by  exposing 
the  accused  to  a  system  of  penalties  which 
increased  from  time  to  time  if  the  resistance 
to  the  prosecution  was  not  successful,  and 
thus  practically  compelled  persoins  to  refrain 
from  defending  against  any  prosecution.    The 
terms  of  the  statute  before  us  are  simple  and 
clear  and  readily  understood  by  the  lay  mind, 
and  hence   inform  him  what  acts   are  con* 
demned  by  it.    Under  these  facts  and  condi- 
tions persons  [628]  accused  of  violating  the 
act  are  in  no  way  subject  to  a  scheme  of 
penalties  complex  in  their  features  nor  accu- 
mulative in  character  as  were  those  involved 
in   the   statute   under   consideration    in   the 
Bonnett  case.    We  find  nothing  in  the  penal 
features  of  the  act  to  sustain  the  contention 
that  it  deprives  of  liberty  and  property  rights 
without  due  process  of  law. 

The  provision  prescribing  that  any  ^slip, 
ticket,  or  check'*  issued  by  a  manufacturer, 
packer,  or  dealer  shall  be  redeemed  by  him 
'^upon  presentation  in  amounts  aggregating 
twenty-five  cents  or  over  of  redemption  value** 
is  reasonable  in  its  requirements  and  meets 
a  practical  exigency  in  the  conduct  of  business 
affairs.  It  was  evidently  designed  to  prevent 
imposition  of  conditions  in  using  such  cou- 
pons which  would  harass  the  purchaser  or 
seller  with  redemption  in  very  small  amounts 
and  thus  prevent  their  practical  usefulness. 
Bt  thje  Court. — It  is  considered,  ordered, 
and  adjudged  that  neither  of  the  several  com* 
plaints  states  facts  sufficient  to  constitute  a 
cause  of  action  for  the  relief  demanded  there- 
in; that  the  demurrers  to  the  several  com- 
plaints be  sustained;  and  that  the  several 
complaints  be  dismissed,  with  costs  in  fav(« 
of  the  defendants  in  eadh  of  said  actions. 
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In  the  reported  case  the  validity  of  a  stat- 
ute prohibiting  the  giving,  in  connection  with 
the  sale  of  goods,  of  "trading  stamps"  re- 
deemable in  merchandise  is  sustained.  The 
earlier  cases  passing  on  the  validity  of  such 
legislation  are  reviewed  in  the  notes  to  State 
V.  Dodge,  1  Ann.  Cas.  47;  Denver  v.  Frueaaff, 
12  Ann.  Cas.  521;  Sperry,  etc.  Co.  v.  Owens- 
boro,  Ann.  Cas.  19 15 A  373;  State  v.  Pitney, 
Ann.  Cas.  1916A  209;  and  Booth  v.  People, 
78  Am.  St  Rep.  229.  See  also  the  more 
recent  case  of  Rast  v.  Van  Deman,  etc.  Co. 
An^.  Cas.  1917B  455,  which  is  followed  in 
the  reported  case. 
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Speolllo  Perf  onnaiice  »  Umoertaiaity  of 
Contvaot  —  Cure  by  Part  Perform- 
anee. 

Where  a  vendor  puts  his  vendee  into  pos- 
session of  real  estate,  an  uncertainty  of 
description  in  the  contract  of  sale,  which 
otherwise  might  prevent  specific  performance 
of  the  contract,  is  thereby  cured. 

Appeal  and  Errov  ^  Seope  of  Revia^r  *— 
Absence  of  Eyidenoe  from  Record. 

The  admission  of  alleged  incompetent  oral 
evidence  to  identify  real  estate  defectively  de« 
scribed  in  a  written  contract  of  sale  cannot 
be  reviewed,  in  the  absence  of  the  evidence 
from  the  record. 

Spedilo  Performance  —  Pnrobase  of 
Land  ^  Slight  Deficiency  In  Acreage 
—  SfPoot. 

Where  the  findings  of  the  court  show,  at 
least  inferentially,  that  the  defendant  bought 
by  the  tract,  rather  than  the  acre,  he  cannot 
defeat  specific  performance  on  account  of 
deficiency  in  area  from  that  mentioned  in 
the  contract  of  sale. 

Contract  for  Ezcbange  of  I«and  --  Riffbt 
to  Specific  Performance. 

A  contract  of  excliange  of  real  estate  may 
be  specifically  enforced  the  same  as  one  for 
ordinary  sale,  and  the  vendee  may  have  a 
specific  performance  of  that  part  of  the  con- 
tract which  the  vendor  can  perform,  with 
oompensatioA  lor  that  part  which  he  cannot 
perform,  the  same  as  in  ordinary  cases 
of 'sales  of  real  estate. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
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Appeal  from  District  Court,  Chaves  county: 
Megheai,  Judge. 

Action  by  Ed.  S.  Mundy,  plaintiff,  against 
W.  J.  Irwin,  defendant.  Judgment  for  plain- 
tiff. Defendant  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affikhhd, 

Gibhany  d  Black  for  appellant. 
Hiram  M.  Dow  and  Robert  C,  Doto  for  ap- 
pellee. 

[47]  Pabkek,  J. — A  motion  to  dismiss  this 
appeal  was  denied.  Mundy  v.  Irwin,  19  N.  M. 
170,  141  Pac.  877.  We  also  then  held  that 
the  bill  of  exceptions  was  not  before  us,  be- 
cause not  properly  certified,  leaving  only  the 
record  proper  for  consideration. 

The  amended  complaint,  upon  which  the 
case  was  tried,  sets  up  three  causes  of  action, 
all  growing  out  of  a  written  contract  for  the 
sale  of  land  by  one  to  the  other  of  the  parties 
thereto,  being  in  reality  an  exchange  or  trade 
of  land  from  one  to  the  other.  The  first 
cause  of  action  is  for  the  reformation  of  the 
contract  as  to  certain  descriptions  of  the  prop- 
erty therein  mentioned,  alleged  to  have  been 
inserted  in  the  contract  in  error  by  mutual 
mistake  of  the  parties.  The  second  cause  of 
action  is  for  the  specific  performance  of  the 
contract  as  reformed.  The  third  cause  of 
action  is  for  damages  for  the  breach  of  the 
contract  in  that  the  defendant  failed  and 
refused  to  deliver  possession  to  the  plaintiff, 
as  was  provided  in  the  contract,  whereby 
plaintiff  lost  the  fruit  crop  then  growing  on 
t]ie  land  purchased  by  him,  and  alleged  to  be 
worth  $6,000.  This  cause  of  action  need  re- 
ceive no  further  consideration,  as  the  court 
denied  the  relief  asked,  and  no  appeal  there- 
from wa«  taken. 

A  demurrer  was  interposed  and  overruled 
by  the  court,  whereupon  defendant  answered, 
admitting  the  execution  of  the  contract,  but 
denying  all  of  the  other  allegations  [48]  of 
the  complaint,  and,  by  way  of  new  matter, 
alleging  that,  as  an  inducement  to  signing 
the  contract,  he  relied  entirely  as  to  the 
quality,  quantity,  and  character  of  the  lands 
for  which  he  was  trading,  upon  the  represen- 
tations of  one  Vickers,  the  authorized  agent 
of  the  plaintiff,  in  making  the  exchange  of 
said  land,  and  that  he  (defendant)  had  no 
knowledge  of  the  subject,  and  that  said  Vick- 
ers made  false  and  fraudulent  representations 
to  him  as  to  the  quality  and  quantity  of  the 
land  in  that  there  were  less  than  38  acres, 
instead  of  40  acres,  as  represented  by  Vickers, 
and  in  that  more  than  15  acres  thereof  were 
alkalied  and  subirrigated,  instead  of  not  more 
than  5  acres,  as  was  represented  by  Vickers. 
A  reply  was  filed  denying  each  of  the  allega- 
tions of  the  answer  by  way  of  new  matter. 

The  court  made  findings  to  the  effect  that 
on  July  30,  1912,  the  plaintiff  was  the  owner 
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of  certain  lands  described  in  the  finding,  and 
that  the  defendant  was  likewise  the  owner 
oi  certain  lands  described  in  the  finding,  and 
that  on  said  day  the  plaintiff  and  defendant 
entered  into  the  said  contract;  that  by  mu- 
tual mistake  some  of  the  property  was  mis- 
described  in  the  contract;  that  defendant^ 
initiated  the  deal  or  agreement,  and  requested 
the  said  Vickers  to  ascertain  whether  the  ex* 
change  could  be  effected,  and  to  effect  the- 
same,  if  possible;  that  defendant  knew,  or 
could  have  known,  the  quantity  and  quality 
of  plaintiff's  land,  and  no  misrepresentations 
were  made  to  defendant  in  that  regard;  and 
that  tender  of  good  title  was  made  by  plain- 
tiff and  was  refused  by  defendant.  The  court 
found  as  a  conclusion  of  law  that  the  con- 
tract should  be  reformed,  and,  as  reformed^ 
should  be  specifically  enforced. 

At  this  point  a  motion  for  rehearing  was- 
interposed  on  the  questions  of  law^  involved, 
and  it  was  stipulated  that  the  defendant  was- 
unable  to  perform  as  to  one  piece  of  property ^ 
and  that  its  value  was  $1,200.  Thereupon 
final  decree  was  entered,  reforming  the  con- 
tract and  specifically  enforcing  it,  except  as- 
to  the  one  piece  of  property  which  defendant 
could  not  convey,  and  awarding  compensation 
[49]  to  the  plaintiff  in  the  sum  of  $1,200 
for  the  value  thereof.    The  defendant  appeals. 

The  first  assignment  of  error  challenges  th& 
overruling  of  the  demurrer  to  the  complaint* 
The  demurrer  was  upon  the  ground  that  the 
complaint  failed  to  state  facts  sufficient  to- 
constitute  a  cause  of  action,  and  seven  dif- 
ferent grounds  of  objection  were  specifically 
pointed  out.  Only  one  of  these  grounds  is 
argued  in  the  brief,  viz.,  that  the  description 
of  the  property  was  so  indefinite  and  un- 
certain, both  in  the  contract  and  in  the  com- 
plaint, as  to  prevent  specific  performance. 

Ordinarily,  of  course,  where  a  defendant 
answers  over  after  the  overruling  of  his  de- 
murrer, he  waives  his  demurrer  and  cannot 
assign  error  here  upon  the  court's  action. 
Territory  v.  Baca,  18  N.  M.  68,  134  Pac.  212. 
But  here  the  demurrer  raised  the  question  as 
to  the  sufficiency  of  the  complaint  to  state  a 
cause  of  action,  and  we  deem  this  assignment 
sufficient  to  present  to  this  court  any  ques- 
tion which  was  presented  to  and  decided  by 
the  district  court  in  this  regard. 

The  argument  of  counsel  is  to  the  effect 
that  the  contract  is  so  indefinite  and  uncer- 
tain as  to  the  description  of  the  property  to 
be  conveyed  by  plaintiff,  and  the  complaint 
so  fails  to  supply  the  deficiency,  that  the 
contract  cannot  be  specifically  enforced.  The 
description  in  the  contract  and  complaint  is 
as  follows:  "Forty  acres  of  land  adjoining 
the  town  of  Hagerman,  and  known  as  the 
Armold  Farms." 

The  argument  by  counsel  proceeds  to  the 
effect  that  as  "there  might  have  been  a  dozen 
40-acre  tracts  near  Hagerman  known  as  the 
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to  N. 
ArmM.  Parms,  any  one  of  which  would  have 
filled  the  description  in  the  alleged  contrfl.ct 
and  nnder  the  allegations  in  the  said  com- 
plaint relative  to  such  description/'  the 
description  is  insufficient.  He  cites  authority 
to  the  effect  that  if  the  complaint  had  alleged 
that  there  was  but  one  "Armold*  Farm"  ad- 
joining Hagerman,  or  that  the  parties  verb- 
ally agreed  upon  the  property  which  would 
suit  the  description,  the  objection  would  be 
overcome.  They  cite  Marriner  v.  Dennison, 
78  [50]  Cal.  202,  20  Pac.  386;  Gray  v.  Smith, 
76  Fed.  625,  533 ;  1  Warville  on  Vendor,  §•  96. 

But  counsel  overlook  the  finding  of  the 
court  that  plaintiff  had  performed  all  of  the 
conditions  of  this  contract,  which  includes  the 
putting  of  defendant  into  possession  of  the 
property,  thus  identifying  the  premises. 
Under  such  circumstances,  the  defect  in  the 
description  is  cured.  Keepers  v.  Yocum,  84 
Kan.  554,  114  Pac.  1063,  Ann.  Cas.  1912A 
748,  and  case  note. 

It  therefore  becomes  unnecessary  for  us  to 
lay  down  any  general  rule  as  to  the  sufficiency 
of  description  of  real  estate,  to  authorize  the 
speciiic  performance  of  contracts  for  the  sale 
taereof. 

Counsel  present  under  this  assignment,  two 
other  points  which  were  not  presented  to  the 
court  below,  viz.,  that  the  complaint  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  it  fails  to  allege  ownership 
by  defendant  of  the  property  to  be  by  him 
conveyed  to  the  plaintiff,  and  that  the  incum- 
brance to  be  assumed  by  the  defendant  was 
not  sufficiently  described.  It  is  apparent  that 
these  objections  cannot  be  presented  under 
this  assignment.  This  assignment  challenges 
the  action  of  the  court  in  overruling  the 
demurrer.  They  cannot,  therefore,  be  present- 
ed here  under  this  assignment,  because  the 
court  below  decided  no  such  question.  If  the 
objections  are  fatal  to  the  complaint,  as  show- 
ing that  it  fails  to  state  a  cause  of  action, 
they  could  be  presented  under  proper  assign- 
ments^ but  not  under  this  one. 

The  second  assignment  goes  to  the  point 
that  parol  proof  was  improperly  admitted  to 
identify  appellant's  property.  As  before 
seen,  the  testimony  is  not  before  us,  but  co\m- 
sel  seem  to  have  overlooked  this  proposition 
entirely.  For  this  reason  the  assignment  is 
not  well  founded. 

The  third  assignment  is  to  the  point  that, 
there  being  a  failure  in  quantity  of  plaintiff^s 
land  traded  to  defendant  (371  acres  instead 
of  40  acres),  specific  performance  of  the  con- 
tract cannot  be  enforced.  It  is  said  in  the 
brief  of  counsel  that  the  real  test  in  this 
regard  is  whether  the  defendant  'intended 
that  he  was  to  get  the  [51  ]  full  40  acres  or 
whether  he  intended  that  he  was  to  get  the 
Armold  Farms,  irrespective  of  the  ajnount  of 
land  they  contained."    Coimsel  seek  to  draw 
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certain  inferences  from  the  testimony  of  the 
defendant  to  the  effect  that  he  bought  by  the 
acre,  and  that  quantity  was  a  part  of  the  con- 
sideration to  him.  Of  course,  as  before  point- 
ed  out,  this  evidence  is  not  before  us.  Even 
if  it  were  true,  the  trouble  with  the  conten- 
tion is  that  the  court  found,  in  effect  at  least,, 
exactly  the  opposite.  The  court  found  as 
follows : 

"(5)  That  the  deal  or  agreement  to  ex- 
change real  estate,  which  resulted  in  the 
making  of  said  written  contract  between  the 
parties  hereto,  was  initiated  by  the  defendant 
^  W.  J.  Irw^in,  and  was  so  initiated  by  the 
defendant  W.  J.  Irwin  requesting  one  W.  A. 
Vickers,  a  real  estate  broker,  to  ascertain  if 
the  plaintiff  would  trade  or  exchange  the 
Mundy  tract  of  land,  known  as  the  Armold 
Farms,  and  being  the  tract  of  land  described 
in  finding  numbered  1  of  this  opinion,  for  the 
tracts  of  land  described  in  finding  numbered 
2  of  this  opinion,  and  requesting  said  W.  «A. 
Vickers  to  procure  such  trade  or  exchange  if 
the  same  could  be  done. 

"(6)  That  the  defendant  W.  J.  Irwin  knew 
or  could  have  known  ithe  quantity  and  quality 
of  the  said  Mundy  tract  of  land  owned  by  the 
plaintiff  and  known  as  the  Armold  Farms." 

These  show  that  the  understanding  of  de- 
fendant, contrary  to  his  assertions,  was  that 
he  was  to  trade  for  plaintifTs  tract  of  land, 
known  as  the  Armold  Farms,  and  that  he 
knew,  or  could  have  known,  its  area  and 
quality,  and  that  he  originated  and  sought 
the  consummation  of  the  trade.  If  defend- 
ant's understanding  is  to  control  the  terms 
of  the  contract  as  to  area,  then  the  finding  of 
the  court  defeats  him  as  to  this  contention. 

The  fourth  assignment  presents  the  prop- 
osition that  it  was  error  to  award,  by  way  of 
compensation,  judgment  to  the  plaintiff  for 
$1,200,  the  admitted  value  of  the  piece  of 
property  which  defendant  could  not  convey. 
[52]  The  argument  is  that,  in  cases  of  ex- 
change of  real  property,  the  courts  never 
award  compensation  for  partial  failure  to 
convey,  but  only  so  award  compensation  when 
there  is  an  ordinary  contract  of  sale  and  pur- 
chase at  an  agreed  price. 

Counsel  cite  and  rely  upon  Sternberger  v.. 
McGovern,  56  N.  Y.  12.  The  case  is  precedent 
for  two  propositions,  First,  in  cases  of  ex- 
change of  property,  where  the  market  value 
is  not  fixed  by  the  contract,  but  rather  a 
comparative  value  of  the  two  pieces  is  fixed, 
and  where  defendant's  title  fails  in  that  it  is 
charged  with  an  incumbrance  not  controllable 
by  him,  partial  performance  will  not  be  de- 
creed with  compensation  for  the  incumbrance ; 
second,  the  dower  right  of  the  wife,  who  re- 
fuses to  release  the  same,  is  an  incumbrance 
of  such  a  nature  as  not  to  be  capable  of 
valuation  in  money  with  justice  to  the  par- 
ties, and,  in  such  case,  specific  performance 
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yfili  be  refused  for  that  reason.  The  latter 
'proposition  is  not  involved  in  the  case  at  ba^. 
An  examination  of  Sternberger  v.  McGovern, 
«upra,  will  disclose,  however,  that  it  was  the 
case  of  an  exchange  of  one  piece  of  property 
for  another  piece  of  property,  and  the  defect 
in  defendant's  title  (the  dower  right  of  the 
wife)  attached  to  the  whole  estate.  In  that 
lease  the  court,  after  referring  to  the  claim 
;of  the  plaintiff's  counsel  that  plaintiff  was 
entitled  to  speciiic  performance,  notwithstand- 
•ing  the  circumstances,  said: 
;  "Counsel  cites  numerous  authorities  show- 
ling  that,  when  a  vendor  is  unable  to  perform 
ithe  entire  contract,  the  purchaser  may,  if  he 
ehooses,  enforce  performance  of  that  part 
which  the  vendor  can  perform  and  recover 
compensation  for  the  part  unperformed.  I 
have  examined  Ihese  and  find  that,  in  general, 
they  are  cases  where  there  is  a  failure  of  title 
In  the  vendor  to  a  part  of  the  premises  agreed 
to  be  conveyed,  and  when  a  proper  deduction 
irom  the  purchase  price  can  be  ascertained 
and  determined,  so  as  to  do  complete  justice 
between  the  parties  in  the  case  befoi^e  the 
court.  When  this  cannot  be  substantially 
^one,  it  is  obvious  that  specific  performance 
t53]  ought  not  to  be  decreed,  as  this  should 
^e  done  only  when  the  court  can  see  that  the 
•ends  of  justice  require  it." 
'  It  thus  appears  that  the  court  did  not  deny 
the  right  to  substantial  specific  performance 
-with  compensation  in  cases  of  exchange  of 
property.  It  held  that  it  would  be  harsh  and 
oppressive  to  award  such  relief  under  the 
facts  in  that  case.  Allen,  J.,  in  concurring  in 
the  result,  expressly  refused  to  decide  that  a 
contract  of  exchange  was  different  from  an 
ordinary  contract  of  sale  and  purchase  in  this 
regard. 

In  the  case  at  bar  there  is  nothing  before 
us  showing  that  the  value  placed  upon  the 
property  by -the  parties  was  anything  but  the 
market  value.  The  plaintiff  exchanged  one 
piece  of  property  valued  at  $12,000,  subject 
to  a  mortgage  of  $8,800.  The  defendant  ex- 
changed two  pieces  of  property,  with  a 
mortgage  of  $3,000  on  one  of  them,  which 
plaintiff  assiuned.  There  is  nothing  to  in- 
dicate but  that  both  properties  were  fairly 
valued,  at  the  market  value;  that  it  was  an 
even  trade;  and,  if  so,  the  two  pieces  which 
plaintiff  was  to  get  were  worth  $11,200.  The 
title  failed  as  to  one  piece  of  the  property, 
and  it  was  worth,  as  admitted  by  stipulation, 
$1,200,  a  trifle  over  one-tenth  of  the  value  of 
both  pieces  of  property. 

We  know  of  no  reason  why  the  ordinary 
rules  in  regard  to  specific  performance  should 
not  be  applied  to  a  contract  of  this  kind. 
That  a  contract  for  exchange  of  real  property 
may  be  specifically  enforced,  see  17  Cyc.  836; 
Union  Pac.  R.  Co.  v.  McAlpine,  129  U.  S. 


305,  9  8.  Ct.  286,  32  IT.  8.  (L.  ed.)  67S;  Rey- 
nolds V.  Franklin,  41  Minn.  279,  48  N.  W.  63; 
Macdonald  v.  Bach,  51  App.  Div.  549,  64 
N.  Y.  S.  831 ;  Te  Poel  v.  Shutt,  67  Neb.  692, 
78  N.  W.  288;  Swain  v.  Burnette,  76  CaL 
299,  18  Pac.  394. 

In  Te  Poel  v.  Shutt,  supra,  an  offer  to 
perform  is  specifically  held  to  be  the  equiv- 
alent of  performance,  and  this  is  the  general 
doctrine.  4  Pomeroy's  Eq.  Jurift.  §  1407.  In 
Crocket  v.  Gray,  31  Kan.  346,  2  Pac.  809,  the 
question  was  whether  specific  performance 
could  be  decreed;  there  being  a  homestead 
right,  for  the  valuation  [54]  of  which  there 
was  no  measure  furnished  by  the  contract. 
The  court  held,  per  Brewer,  Justice,  that  the 
location  and  valuation  of  the  homestead 
should  be  ascertained  by  the  lower  court,  and 
the  plaintiff  allowed  compensation  therefor. 
See  also  Rankin  v.  Maxwell,  2  A.  K.  Marsh. 
(Ky.)  488,  12  Am.  Bee.  431,  to  the  same 
effect. 

We  are  aware  that  in  many  jurisdictions 
specific  performance  is  denied,  where  there  is 
a  failure  in  qtxality  of  estate  due  to  incum- 
brance in  the  form  of  homestead  or  dower 
rights,  on  the  ground  that  the  court  cannot 
ascertain  from  the  contract  or  otherwise,  with 
justice  to  the  parties,  the  proper  allowance 
to  be  made  by  way  of  compensation  to  the 
plaintiff.  But  in  a  case  like  this,  where  the 
vendee  having  performed  his  part  and  seeking 
specific  performance  against  vendor  for  all 
that  the  vendor  can  convey,  with  compensa- 
tion, at  the  market  value,  for  that  which  he 
cannot  convey,  we  know  of  no  reason,  in  prin- 
ciple or  on  authority,  why  the  relief  should 
not  be  awarded.  In  this  connection  it  may  be 
remarked  that  the  rule  is  more  liberal  in 
favor  of  vendees  than  vendors.  The  latter 
must  bring  themselves  substantially  within 
the  letter  of  their  contracts  before  they  can 
demand  specific  performance.  Vendees,  how- 
ever, may  demand  less  than  the  contract  calls 
for,  and  may  take  compensation  for  the  part 
the  vendee  cannot  convey.  There  is  a  plain 
reason  and  justice  in  this  distinction.  The 
vendee,  in  such  case,  is  demanding  no  more 
than  the  vendor  has  promised.  The  vendor, 
if  he  substantially  fail,  cannot  perform  on  his 
part,  and,  of  course,  cannot  compel  his  vendee 
to  accept  less  than  he  is  entitled  to.  See  6 
Pomeroy's  Eq.  Juris,  sec.  833;  also  Clarke 
V.  Reins,  12  Grat.  (Va.)  98,  113. 

Counsel  submit  the  evidence  contained  in 
the  bill  of  exceptions  in  support  of  the  sixth 
assignment  of  error,  but,  as  the  bill  of  ex- 
ceptions is  not  before  us,  we  cannot  consider 
this  assignment. 

For  the  reasons  stated,  the  decree  of  the 
lower  court  will  be  affirmed;  and  it  !b  00 
ordered. 

Roberts,  C.  J.,  and  Haana,  J.,  concur. 
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Jlight  to  Belief. 
In  General. 

There  being  no  reason  why  the  ordinary 
rules  of  specific,  performance  should  not 
apply,  the  rule  is  that  a  contract  for  tlie  ex- 
change of  real  property  may  be  specifically 
enforced.  Goodlett  v.  Hansell,  66  Ala.  161; 
Gilbert' V.  Sleeper,  71  Cal.  290,  12  Pac.  172. 
Gibson  v.  Riehle,  26  Colo.  App.  127,  140  Pac. 
933.  And  see  the  reported  case.  See  also 
ilcAlpine  v.  Union  Pac.  R.  Co.  23  Fed.  168, 
affirmed  129  U.  S.  305,  9  S.  Ct.  286,  32  U.  S. 
(L.  ed.)  673;  Goughlin  v.  Lamb,  86  Kan.  490, 
121  Pac.  363;  tosey  v.  Kimsey,  146  Ky.  205, 
142  S.  W.  703;  Hallinger  v.  Zimmerman,  59 
N.  J.  Eq.  644,  44  Atl.  1100,  affirming  68  N.  J. 
Eq.  217,  42  Atl.  726. 

There  is  no  material  difference  between  an 
exchange  and  a  sale  of  lands  with  respect  to 
the  principles  on  which  a  court  of  equity 
must  proceed  in  compelling  or  refusing  specif- 
ic performance.  In  either  case  the  agreement 
must  be  fair  and  just  in  all  its  parts,  and 
founded  on  an  adequate  consideration;  if 
wanting  in  either  of  these  essential  elements, 
the  court  will  not  interfere.  Goodlett  v. 
Hansell,  66  Ala.  151. 

The  OaXifomia  Civil  Code  provides  (§ 
1804)  that  "exchange  is  a  contract  by  which 
the  parties  mutually  give,  or  agree  to  give, 
one  thing  for  another,  neither  thing,  or  both 
things,  being  money  only."  It  also  provides 
(?  1806)  as  follows:  "The  provisions  of  the 
title  on  sale  apply  to  exchanges.  Each  party 
has  the  rights  and  obligations  of  a  seller  as  to 
the  thing  which  he  gives,  and  of  the  buyer  as 
to  the  thing  which  he  takes."  Under  those 
sections,  a  contract  for  the  exchange  of  lands 
is  a  contract  of  sale,  which,  as  in  other  cases 
of  contracts  for  the  sale  of  lands,  may  be 
enforced  specifically  in  a  court  of  equity. 
Gilbert  v.  Sleeper,  71  Cal.  290,  12  Pac.  172. 

The  promise  and  agreement  to  convey  by 
each  party,  respectively,  on  conveyance  by 
the  other,  expressed  in  a  written  contract  for 
an  exchange  of  lands,  is  a  valuable  considera- 
tion. This  being  true,  specific  performance 
may  be  enforced,  so  far  as  the  objection  as  to 
the  consideration  is  concerned.  Gibson  y. 
Biehle,  26  Colo.  App.  127,  140  Pac.  933. 
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Mew.  43. 

So,  where  a  written  contract  for  the  ex- 
change of  real  property  expresses  the  consid- 
eration as  the  respective  agreements  and 
promises  to  convey  of  each  party,  on  convey- 
ance by  the  other,  specific  performance  may 
be  enforced,  other  necessary  elements  appear- 
ing, although  the  promise  and  agreement  to 
convey  by  one  of  the  parties,  who  is  the^ 
plaintiff,  is  followed  1^  a  clause  expressing 
a  condition  that  the  property  of  the  other 
ehall,  on  inspection,  prove  satisfactory,  if  the 
plaintiff  alleges  and  proves  that  he  has  in- 
spected the  property  and  has  accepted  it  as- 
satisfactory  and  has  so  notified  the  defendant 
prior  to  the  time  set  in  the  contract  for  the- 
performance  thereof,  in  the  absence,  of  course,, 
of  any  other  obstacle.  Gibson  v.  Riehle,  su* 
pra. 

In  Coughlin  v.  Lamb,  86  Kan.  490,  121  Pac. 
363,  there  was  involved  a  contract  providing 
that  the  parties  of  the  first  part  had  bar- 
gained and  sold,  and  did  grant,  bargain  and 
sell,  unto  the  parties  of  the  second  part, 
thereinafter  described  real  estate,  and  that 
the  parties  of  the  second  part  had  on  the; 
same  date  bargained  and  sold,  and  did  grant,, 
bargain  and  sell,  unto  the  parties  of  the  first 
part,  thereinafter  described  real  estate.  The- 
contentions  of  the  defendants  in  an  action 
for  the  specific  performance  of  the  contract 
were  based  on  the  assumption  that  two  in- 
dependent contracts  were  set  forth,  in  each 
of  which  one  of  the  parties  agreed  to  sell,, 
and  in  neither  of  which  did  the  other  party 
agree  to  buy;  in  short,  that  each  party  hadi 
contracted  to  give  the  other  an  option  to* 
buy  the  real  estate  described.  The  court 
held  that,  construing  the  contract  according' 
to  the  evident  intent  of  the  parties,  viz.,  aft 
one  contract  by  which  each  party,  in  con- 
sideration of  the  performance  on  the  part 
of  the  other,  undertook  to  convey  their 
described  property  to  the  other,  specific  per- 
formance thereof  was  properly  decreed. 

In  Posey  v.  Kimsey,  146  Ky.  206,  142  S.  W.. 
703,  it  appeared  that  the  defendant,  Kimsey, 
signed  and  delivered  to  one  James  E.  Cheat- 
ham, a  real  estate  agent,  the  following  paper: 
"I  hereby  authorize  Jas.  E.  Cheatham  to  make- 
in  the   next   five   days  the   following  trade,, 
namely:     I  will  sell  my  farm,  known  as  the' 
Jno.  Baskett  home  farm,  of  which  I  am  to 
cut  off  in  this  sale  250  acres,  taking  in  all 
the  northwest  of  the  Texas  R.  R.  track  and! 
enough  of  the  south  side,  east  of  the  railroad^ 
lying  next   R.   H.    Soaper's   cut   parallel    to- 
Soaper   line  to  make  the  250  acres,  at  the- 
price  of  two  hundred  ($200)  dollars  per  acre, 
and  possession  to  be  given  January  1,  1911, 
and  the  lease  I  have  with  Lee  Kimsey  is  to  be- 
assigned  to  purchase  for  year  1911.     I  am 
to  throw  in  all  my  interest  in  the  mules,  ten 
or  twelve  head,  and  farming  equipments,  we 
own  jointly,  mineral  rights  reserved,  and  I 
agree  to  pay  in  case  of  above  sale  to  Reichertj 
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and  Posey,  one  hundred  ($100)  dollars  per 
acre  for  their  Anna  Yeaman  farm  of.  500 
acres,  the  lease  of  present  tenant  to  be  as- 
signed to  me  for  year  1911.  Heichert  and 
Posey  to  have  rent  for  1910  and  twelve 
months  to  take  off  half  of  the  timber  from 
January  1,  1911,  and  the  other  half  by  Jan- 
uary 1,  1912.  Reichert  and  Posey  to  reserve 
all  the  timber  and  posts  for  said  two  years 
they  may  take  off,  and  to  reserve  all  the  coal 
and  mineral  rights,  and  all  gas  rights  to  and 
under  said  500  acres  of  land.  And  Reichert 
and  Posey  are  to  pay  all  ditch  taxes  on  the 
500  acres  up  to  the  date  of  deed."  The  next 
day,  the  plaintiffs  Reichert  and  Posey  signed 
on  the  paper  the  following  acceptance:  "We 
accept  the  above  purchase  and  sale  and  agree 
to  make  deed  immediately  as  soon  as  we  can." 
On  the  refusal  of  the  defendant  to  perform 
his  part  of  the  contract,  an  action  for  specific 
performance  was  brought  against,  him  and  one 
of  his  contentions  in  defense  was  that  the 
paper  sued  on  did  not  evidence  a  sale  or  pur- 
chase or  exchange  of  land,  or  any  contract 
between  the  parties  or  a  contract  signed  by 
him.  The  court  said:  "When  the  paper  was 
signed  by  Kimsey,  it  undoubtedly  constituted 
Cheatham  his  agent  to  make  the  contract 
therein  mentioned,  and  when  the  offer  made 
was  accepted  by  Posey  and  Reichert  they  like- 
wise constituted  Cheatham  their  agent,  so 
that,  when  the  paper  was  signed  by  both  of 
the  parties,  Cheatham  became  agent  of  both. 
In  other  words,  Elimsey  authorized  Cheatham 
to  sell  his  land  to  Posey  and  Reichert  at  the 
price  mentioned  in  the  paper,  and  to  buy  their 
land  at  the  price  indicated  in  the  paper;  and, 
Reichert  and  Posey  constituted  Cheatham 
their  agent  to  buy  the  land  of  Kimsey  at  the 
price  stated  and  to  sell  to  him  their  land  at 
the  price  mentioned.  The  contract  was  the 
same  as  if  without  the  interventicm  of  Cheat- 
ham the  proposition  contained  in  the  contract 
had  been  made  in  writing  by  Kimsey  to  Posey 
and  Reichert  and  accepted  by  them." 

Speeiflc  performance  of  a  contract  for  the 
exchange  of  a  farm  for  a  house  and  lot  will  be 
enforced  where,  the  deeds  having  been  execut- 
ed and  deposited  in  escrow,  the  conditions  on 
which  they  were  deposited  have  been  per- 
formed by  the  complainant.  Bowman  v.  Gork, 
106  Mich.  163,  63  N.  W.  998. 

In  Alexander  v.  Wunderlich,  118  Pa.  St. 
610,  12  Atl.  580  it  was  said  that  specific 
performance  of  contracts  for  sale  or  exchange 
and  conveyance  of  land  is  never  a  matter  of 
right,  but  always  of  grace;  but  that  whether 
of  right  or  of  grace,  it  certainly  would  be 
most  unjust  and  inequitable  to  decree  specific 
performance  of  a  contract  for  the  exdiange 
of  lands  against  the  party,  who  at  the  time  is 
ready  and  willing  to  perform,  and  in  favor 
of  the  other  party,  who  is  not  only  in  default, 
but  has  never  offered  to  perform,  according 


to  the  terms  of  the  contraet  and  whose  laches 
has  rendered  performance  on  his  part  im- 
possible. 

Conceding  that  a  contract  for  the  exchange 
of  land  is  sufficiently  certain  in  its  terms  to 
support  a  decree  of  specific  performance,  a 
general  offer  to  perform  is  not,  in  such  a  case, 
sufficient,  but  the  complainant  must  allege 
and  prove  specifically  that  he  has  performed 
all  that  the  contract  requires  him  to  do. 
McDonald  v.  Minnick,  147  111.  661,  35  N.  E. 
367. 

To  put  the  defendants  in  default,  in  a  suit 
for  the  specific  performance  of  a  contract  for 
the  exchange  of  real  property,  the  burden  is 
on  the  plaintiffs  to  tender  performance  sub- 
stantially as  agreed.  Belleck  v.  Davenport, 
164  la.  105,  145  N.  W.  470.  In  that  case  it 
appeared  that  the  plaintiffs  undertook  to 
furnish  the  defendants  at  the  time  of  the  ex- 
change of  deeds  "a  merchantable  abstract  of 
title."  It  was  held  that  this  was  as  essential 
as  the  tender  of  the  deed  or  the  money  to 
be  paid  and  that  the  defendants  were  not 
bound  to  demand  Uie  supplying  of  defects  in 
the  abstract,  but  might  insist  on  the  submis- 
sion of  such  an  abstract  as  was  agreed  on  as 
a  condition  precedent  to  performance. 

In  a  case  wherein  it  appeared  that  a  person 
who  was  an  agent  for  the  defendants  for  the 
sale  or  exchange  of  their  lands  waa  employed 
by  the  plaintiff  for  the  same  purpose,  it  was 
held  that  the  plaintiff  was  not  entitled  to  the 
specific  enforcement  of  a  contract  for  the  ex- 
change of  the  lands,  obtuned  by  the  false 
representations  of  the  agent  made  to  the 
defendants  as  to  the  plaintiff's  land,  since  he 
was  then  acting  for  the  plaintiff,  by  whom  his 
acts  were  approved.  Heitman  ▼.  Clancy,  167 
la,  68,  148  N.  W.  1011. 

In  Stromberg  v.  Alexander,  171  la.  707, 
154  N.  W.  414,  it  appeared  that  the  plain- 
tiffs agreed  to  exchange  their  land  for  the 
defendant's  320  acres  at  $37.50  per  acre.  The 
evidence  showed  that  the  value  of  the  defend- 
ant's land  did  not  exceed  $5  an  acre,  and 
that  when  an  experienced  real  estate  man 
went  with  one  of  the  plaintiffs  at  his  request 
as  his  agent  to  inspect  the  property,  the  de- 
fendant agreed  to  pay  the  agent  $100  if  the 
contract  was  completed.  The  court  held  that 
the  inadequacy  of  the  consideration  as  well 
as  the  fraud  of  the  defendant  in  corrupting 
the  plaintiff^s  agent  was  sufficient  to  prevent 
specific  performance  at  his  suit. 

In  Scannell  v.  American  Soda  Fountain 
Co.  161  Mo.  606,  61  S.  W.  889,  it  appeared 
that  a  written  agreement  for  the  exchange  of 
land  provided  "that  if  any  defect  should  be 
found  in  the  title  to  either  of  said  properties," 
the  contract  should  be  void.  The  plaintiff 
showed  a  paper  title  by  deeds  duly  recoriled 
running  through  seventy  years,  and  that  he 
and  his  grantors  in  these  deeds  had  been  in 


MITNDY 

to  N. 
<ypeii»  tmbroken,  adverse  poefiession  of  the 
property  for  a  period  of  fifty-two  years,  aad 
liad  paid  all  the  taxes  on  the  property  for 
thirty-five  years.  The  defendant  refused  to 
perform  because  the  plaintiff's  paper  title 
'went  back  no  further  than  1829,  and  did  not 
connect  with  a  concession  from  the  French 
government  in  1769,  which  was  subsequently 
confirmed  to  the  United  States.  It  was  held 
that  the  title  offered  the  defendant  was  good 
beyond  all  reasonable  apprehension,  and  that 
the  contract  should  be  specifically  performed. 

In  Steltzer  v.  Compton,  167  la.  266,  149 
K.  W  243,  it  appeared  that  the  parties  en* 
tered  into  a  written  agreement  for  the  ex- 
change of  properties  whereby  the  defendant 
sold  to  the  plaint ifi*  160  acres  of  land  at 
$140  per  acre,  and  whereby  the  defendant 
agreed  to  acc^t,  among  other  things,  a  house 
and  lot  at  a  valuation  of  $8,000,  and  a  note 
-of  a  third  person  for  $2,100  which  she  was 
required  to  take  "withovt  recourse."  It  was 
held  that  specific  performance  was  properly 
refused,  it  also  appearing  that  the  house  and 
lot  were  not  worth  approximately  $8,000,  hav- 
ing been  taken  in  trade  a  few  months  pre* 
vious  at  a  valuation  of  $6,100,  though  the 
plaintiff  had  subsequently  increased  its  val* 
ue  to  some  extent  by  improvements,  and  that 
the  note  was  bad  for  usury. 

In  Muench  v.  Bamell,  163  la.  352,  144  N. 
W.  602,  the  court  found  that  the  plaintiff 
was  seeking  to  enforce  a  conveyance  of  land, 
worth  from  $2,800  to  $3,200,  in  exchange  for 
land  which  he  represented  to  the  defendant 
was  worth  $5,000  over  and  above  its  incum- 
brances. It  waa  held  that  the  discrepancy 
uras  such  evidence  of  the  falsity  of  the  rep- 
resentations as  to  forbid  relief  by  specific 
performance. 

In  Gilroy  v.  Alls,  22  la.  174,  it  was  held 
ihat  specific  performance  could  not  be  had 
of  a  contract  to  exchange  lands  where  a  mis- 
take in  the  measurement  gave  the  plaintiff 
about  five  acres  of  the  defendant's  land  while 
the  defendant  got  only  about  one  acre  of  the 
plaintiff's  land. 

Where  there  is  nothing  in  a  contract  to 
justify  the  conclusion  that  the  parties  con- 
template an  exchange  of  the  property  des- 
cribed, by  mere  quitclaim  deeds  or  special 
warranties,  and  the  proof  fails  to  show  that 
deeds  of  that  kind  were  afterward  agreed  on 
by  the  parties,  a  tender  by  one  of  the  parties 
of  a  special  warranty  deed  does  not  entitle 
him  to  a  specific  enforcement  of  the  contract. 
McDonald  v.  Minnick,  147  lU.  651,  35  N.  B. 
367. 

In  an  action  for  the  specific  enforcement 
of  a  contract  to  exchange  lands,  the  defend- 
ant cannot  be  compelled  to  accept  a  defec- 
tive title  on  the  assumption  of  a  possibility 
of  the  title  being  cleared  up  by  some  future 
proceeding  in  court.  Dole  v.  Shaw,  282  lU. 
^42,  118  N.  E.  1044. 
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In  Park  v.  Johnson,  4  Allen  (Mass.)  259, 
it  was  urged  as  a  defense  that  a  decree  re- 
quiring a  specific  performance  of  a  contract 
therein  involved  to  exchange  lands  would  be 
inequitable  as  the  defendant  would  not  re- 
ceive adequate  consideration  for  the  prop- 
erty he  was  to  transfer,  and  that  the  bargain 
was  unequal.  But  the  court  said:  "Upon 
the  question  of  the  value  of  real  estate,  there 
may  be  expected  to  be  found  much  difference 
in  the  estimate.  Such  we  find  to  be  the  case 
here.  Taking  the  estimate  of  the  witnesses  of 
the  plaintiff,  the  difference  between  the  real 
value  and  that  at  which  it  was  estimated  by 
the  parties  would  wholly  fail  to  present  a  case 
where  the  court  should  decline  to  interfere 
for  this  clause.  Taking  the  estimate  of  some 
of  the  defendant's  witnesses,  it  would  seem 
to  be  certainly  a  very  unequal  bargain.  But 
the  witnesses  for  the  defendant  differ  much 
among  th^nselves  as  to  the  value  of  the  prop- 
erty. The  fact  that  this  was  wholly  an  ex- 
change of  property,  without  the  payment  of 
any  money  on  either  side,  is  a  feature  of  the 
ease  not  to  be  overlooked.  The  property  of 
the  plaintiff  was  of  a  kind  susceptible  of  rise 
and  fall  from  its  location,  and  its  value  like- 
ly to  change  by  future  circumstances.  All 
these  considerations  were  or  ought  to  have 
been  regarded  by  the  parties;  and  no  fraud 
being  shown,  and  the  parties  having  fixed 
their  own  estimate  of  the  relative  values  of 
the  property  that  each  was  to  receive  from  the 
other  in  exchange,  they  must  now  be  bound 
by  their  contracts  as  to  the  same." 

Land  Outside  Jubisdiction. 

The  fact  that  the  land  of  one  of  the  par- 
ties to  a  contract  for  the  exchange  of  real 
property  is  in  a  foreign  country,  will  not  pre- 
vent the  court  from  awarding  specific  per- 
formance, if  the  parties  are  within  its  juris- 
diotion.  Montgomery  v.  Ruppensburg,  31  Ont. 
433;  Tucker  v.  Jones,  8  Sask.  L.  Rep.  387, 
33  West  L.  Rep.  1,  9  West  W.  Bep.  620,  25 
Dominion  L.  Rep.  278. 

Thus,  in  the  case  last  cited,  it  appeared 
that  the  defendant  appealed  from  a  decree 
for  the  specific  performance  of  an  agreement 
entered  into  between  himself  and  the  plain- 
tiff for  the  exchange  by  the  plaintiff  of  land 
situated  in  the  United  States  for  land  of 
the  defendant  situated  in  Canada^  The 
court  said:  "I  am  of  the  opinion  that 
the  cases  which  are  cited  as  to  the  posi- 
tion the  court  will  take  are  applicable  only 
to  cases  where  the  land  with  respect  to  whjch 
a  decree  of  the  court  is  asked  is  situate  in  a 
foreign  country.  That  is  not  the  case  here. 
The  land  with  respect  to  which  the  decree  is 
asked  is  situate  in  this  province.  It  is  quite 
true  that  the  land  given  in  exchange  and  with 
respect  to  which  the  plaintiff  alleges  a  readi- 
ness  and  willingness  to  convey  is  situate  in 
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a  foreign  country,  but  the  caae  to  my  mind 
is  analogous  to  that  of  a  foreign  plaintiff 
purchaser  alleging  a  readinesa  and  willingness 
to  pay  the  purchase  price.  In  the  case  at 
bar,  the  conveyance  of  the  land  in  Iowa  is 
in  effect  the  purchase  price  of  the  land  in 
this  province.  The  court  in  this  province 
does  not  make  a  decree  against  the  Iowa 
property,  but  decrees  that  upon  the  convey- 
ance of  the  Iowa  property  there  will  be  a 
conveyance  of  the  property  here.  I  am  of  the 
opinion,  therefore,  that  the  court  has  jiuris- 
diction." 

In  Montgomery  v.  Ruppensburg,  31  Ont. 
433,  on  a  similar  state  of  facts,  the  court 
said:  "It  is  clear  and  was  not  disputed,  that 
the  fact  of  the  land,  which  is  the  subject  of 
the  contract,  being  in  a  foreign  country  does 
not  prevent  the  court  awarding  specific  per- 
formance  if  the  parties  are  within  the  juris* 
diction,  but  it  was  argued  that  as  the 
contract  could  not  be  enforced  against  the 
plaintiff  by  reason  of  the  property  which  he 
contracted  to  give  in  exchange  far  the  defend- 
ant's land  being  situate  in  and  his  being  a 
resident  of  a  foreign  country,  the  contract 
was  not  mutual,  and,  therefore,  according  to 
the  principles  upon  which  the  court  directs 
the  specific  execution  of  contracts  one,  the 
specific  performance  of  which,  ought  not  to  be 
enforced.  It  is,  I  think,  a  sufficient  answer 
to  this  objection  that  the  plaintiff  having 
brought  his  action  in  this  court  and  thereby 
submitted  to  its  jurisdiction  has  waived  the 
want  of  mutuality  and  rendered  the  remedy 
mutual." 

Nqture  and  Extent  of  Belief. 

In  General. 

On  appeal  from  a  decree  for  the  specific 
performance  of  a  contract  to  exchange  real 
estate,  it  is  not  error  to  decree  that  the  de- 
fendant shall  convey  to  the  complainants  his 
property  by  deed  of  warranty,  where  the 
pleadings  show  that  he  required  and  received 
from  the  complainants  such  a  deed  for  their 
property  exchanged  for  it,  and  the  chancellor 
is  warranted  in  finding  that  the  complainants 
were  entitled  to  a  like  conveyance  of  th^ 
property  to  be  conveyed  to  them;  Cusack  v. 
Budasz,  187  111.  392,  58  N.  E.  826. 

Nor  is  it  error  to  award  relief  to  a  com- 
plainant who  is  not  named  in  the  written 
offer  of  the  defendant,  but  w^o  is  alleged  in 
the  bill  to  be  the  owner  of  the  property 
therein  mentioned  and  to  have  joined  in  the 
contract  of  exchange  sought  to  be  enfcarced^ 
which  last  allegation  is  admitted  in  the  an- 
swer.   Cusack  V.  Budasz,  supra. 

It  is  not  error  for  the  chancellor  in  de- 
creeing specific  performance  of  a  contract  for 
the  exchange  of  land  to  give  each  vendee  the 


rents  for  the  property  he  has  acquired  from 
the  time  originally  contemplated  by  the  con- 
tract for  its  performance,  since  on  the  enforce- 
ment of  the  contract  the  title  to  the  respec- 
tive tracts  vested  in  the  respective  veudeea 
as  of  that  date.  Elimsey  v.  Posey,  148  Ky. 
54,  145  S.  W.  1121. 

In  Yancey  v.  Green,  6  Dana  (Ky.)   444,  & 
bill  was  filed  by  the  plaintiff  for  the  specific 
execution  of  a  contract  for  the  exchange  of 
'lands  between  himself  and  the  defendant,  and 
for  damages  on  account  of  an  alleged  defi- 
ciency in  the  quantity  of  land  contracted  to  be 
exchanged  by  the  defendant.    The  court  said: 
"The  written  evidences  of  the  contract  import 
simply  an  exchange  of  a  specific  tract  of  land 
belonging  to  Yancey,  for  a  specific  tract  be- 
longing to  Green,  and  $650  as  boot.     There 
was  neither  fraud  nor  mistake  in  reducin^^ 
the  contract  to  writing;  nor  is  ^ere  any  suffi- 
cient ground  for  imputing  fraud  to  Green,, 
in   any  representations  made  to  Yanoey   in 
the  oourse  of  the  negotiation.     Both  tracta 
of  land  must  be  presumed  to  have  been  known 
to  each  of  the  parties  by  personal  observa^ 
lion,  and  the  contract  makes  no  reference  to 
the  quantity  of  either,  or  to  its  value    in 
gross  or  by  the  acre.  It  now  appears,  how- 
ever, that  there  was  a  mutual  mistake  aa  to 
the  quantity  supposed  to  have  been  contained 
in  the  tract  exchanged  by  Green.    But  as  the 
contract  sets  up  no  standard,  either  of  quan- 
tity or  value,  but,  in  faet,  excludes  all   in- 
ference that  any  agreement  or  undertaking  aa 
to  either  was  understood  or  intended  to  be 
one  of  its  ingredients,  this  mistake  is  not 
evidenced  by  ccmiparing  anything  in  the  con- 
tract with  the  extrinsic  fact  to  which  it  re- 
lates, by  comparing  two  extrinsic  facts,  viz.» 
tlie  actual  and  supposed  quantity,  of  whidb 
the  contract  makes  no  reference  to  either. 
There  is,  in  fact,  no  mistake  or  deficiency  in 
the   subject   of   the   contract,   as   compared, 
•ither  with  the  express  or  implied  terms  of 
the  contract,  which  furnishes  no  ground  for  a 
comparison  of  the  actual  with  the  supposed 
or  conjectured  quaijtity  or  value  of  the  land. 
The  result  of  such  a  comparison  seems,  there- 
fore, to  be  out  of  the  reach,  and  beyond  the 
operation,  of  the  contract — to  be  wholly  un- 
provided for  by  it,  and  to  find  no  remedy  in 
it.    And  as  it  does  not  i^pear  that  the  con- 
tract was  induced  by  fraud  on  the  part  of 
Green,  or  that  the  mutual  mistake  was  occa- 
sioned by  this  fault  more  than  that  of  Yancey^ 
we  do  not  perceive  any  safe  principle  on  which 
he  can  be  compelled  to  make  compensation 
for   the   difference   between   the   actual    and 
supposed  quantity  or  value  of  his  tract,  and 
thus,  in  effect,  to  guarantee  a  quality  in  the 
subject  of  the  contract  to  which  he  has  not 
bound  himself,  either  by  his   agreement  or 
his  fraud,  and  for  the  estimation  of  which  hia 
agreement  furnishee  no  standard.     It  may 
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be  that  Taaoey  could  not  have  made  the  ex- 
change without  getting  more  land,  or  more 
boot,  if  he  had  known  the  exact  quantity 
within  the  described  boundary.  But  even 
this  cannot  be  determined  by  the  terms  of 
the  contract.  Much  less  can  it  be  determined 
thereby  that,  if  the  precise  quantity  had  been 
known.  Green  would  have  been  willing  to  ex- 
tend the  boundary,  or  to  increase  the  boot, 
or  how  far  he  would  have  gone  in  increasing 
either.  And  there  is  no  other  evidence  from 
which  his  will  upon  the  subject  can  be  as- 
certained. There  is  not  even  suiOScient  proof 
of  an  actual  eoncurrenoe  as  to  the  value  of 
the  property  on  either  side,  except  upon  the 
point  that  the  land  to  be  given  on  one  side 
was  equal  to  the  land  and  money  to  be  given 
on  the  other.  And  although  the  land  and 
money  to  be  given  by  Qreen  is  not  so  valu- 
able as  it  may  have  heea  conjectured  to  be, 
it  is  predaely  what  the  contract  requires  it 
to  be,  and  precisely  what  the  contract  has 
determined  to  be  an  equivalent  for  the  land  of 
Yancey.  It  would  seem,  therefore,  that  to 
compel  Green  to  make  ccmipensation  for  the 
supposed  deficiency  in  value  would  be  vir- 
tually supplying  a  new  term  to  the  contract, 
01*  subjecting  him  to  a  payment  which  he  has 
not  agreed  to  make,  and  which  there  is  no 
evidence  sufficient  to  show  that  he  wus  either 
willing  or  bound  to  make.  From  this  view 
of  the  subject  it  follows  that  the  court  did  not 
err  in  refusing  to  decree  damages  as  prayed 
for  by  Yancey.  But  as  this  is  a  case  in  which, 
upon  all  the  facts  as  they  now  appear,  the 
court  ought  not  to  have  decreed  a  specific 
performance  at  the  prayer  of  Green  against 
the  consent  of  Yancey,  and  as  Yancey  has 
not  prayed  for,  or  consented  to,  a  specific 
performance,  except  in  connection  with  his 
claim  for  damages,  we  are  of  opinion  that  a 
specific  performance  should  not  have  been 
decreed,  but  that  the  bill  should  have  been 
dismissed  without  prejudice.  The  decree  is, 
therefore,  reversed,  and  the  cause  /emanded, 
with  instructions  to  dismiss  the  bill  without 
prejudice,  unless  the  complainant  shall  con- 
sent to  a  specific  execution  according  to  the 
terms  oi  the  written  contract." 

COICPBNSATION      SOB      PaBTIAL      FAILURE     TO 

Convey. 

Though  some  courts  have  intimated  to  the 
contrary,  the  cases  seem  to  be  in  accord  in 
holding  that  the  court  will  in  an  action  for 
the  specific  performance  of  a  contract  for  the 
exchange  of  real  property,  award  compensa- 
tion for  partial  failure  to  convey  as  in  case 
of  an  ordinary  contract  of  sale  and  purchase 
at  an  agreed  price.  Beck  v.  Bridgman,  40 
Ark.  382;  SWain  v.  Bumette,  7«  Cal.  290, 
18  Pac.  394;  Park  V.  Johnson,  4  Allen 
(Mass.)  259;  Silvert  v.  Carlson,  24  Mani- 
toba  790,  28  West.  L.  Rep.  413,  17  Dominion 
Ann.  Cas.  1918D.^6. 
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L.   Rep.   714;   Montgomery  v.   Ruppensburg^ 

31  Ont.  433.    See  also  Messer  v.  Hibernia  Sav» 

etc.  Soc.  149  Cal.  122,  84  Pac.  835.    And  see 

the  reported  case. 

In  Silvert  v.  Carlson,  24  Manitoba  790,  28^ 
West.  L.  Rep.  413,  17  Dominion  L.  Rep.  714, 
it  appeared  that  soon  after  an  agreement  for 
the  exchange  of  lands  was  entered  into,  the 
defendant  discovered  that  he  did  not  own 
certain  lots  of  the  property  agreed  to  be  ex- 
chan<;ed,  but  did  own  other  lots  which  were 
the  ones  he  had  intended  to  include  in  the 
agreement.  On  discovering  the  mistake,  he 
offered  to  carry  out  the  agreement,  substi- 
tuting the  lots  actually  owned  by  him.  The 
plaintiff  refused  to  accept  the  substituticMk 
and  insisted  that  the  defendant  should  pay, 
in  lieu  of  the  lots,  the  price  at  which  they 
were  named  in  the  agreement.  Tlie  court 
said:  "It  is  quite  manifest  that  the  defend- 
ant cannot  specifically  perform  the  agreement, 
as  he  has  no  title  to  the  Winnipeg  Beach 
lots.  The  plaintiff  is  not,  therefore,  entitled 
to  that  relief.  The  plaintiff  is  clearly,  how* 
ever,  entitled  to  some  relief.  The  defendant 
has  his  cottage,  and  must  either  give  him 
what  he  agreed  to  give  or  the  equivalent.  The 
plaintiff  is  entitled  to  be  placed  as  nearly  as 
possible  in  the  same  position  as  he  would 
have  been  in  had  the  defendant  carried  out 
his  agreement.  He  is  not  entitled  to  be 
placed  in  a  better  position  than  the  com* 
plete  execution  of  the  agreement  by  the  de- 
fendant would  have  placed  him  in.  Tlie  de- 
fendant can  give  everything  iie  agreed  to  give 
except  the  Winnipeg  Beach  lots.  What  does 
the  plaintiff  lose  by  not  getting  these  lots? 
Clearly  his  loss  is  measured  by  their  value.'' 
The  court  held,  however,  that  the  value  of  the 
lots  as  fixed  in  the  agreement  was  too  large, 
and,  after  fixing  on  a  value  therefor,  stated 
that  if  the  plaintiff  would  prefer  to  accept 
the  lots  offered  to  be  substituted,  he  might 
have  specific  performance  of  the  agreement 
on  that  basis,  but  if  not,  there  would  be  a 
reference  for  the  adjustment  of  various  aver- 
ments, in  which  the  plaintiff  would  be  award- 
ed compensation  for  the  lots  at  the  value 
fixed  by  the  court. 

In  Park  v.  Johnson,  4  Allen  (Mass.)  259, 
it  was  held  that  the  court  would  not  decree 
specific  performance  of  an  agreement  to  ex- 
change real  property  so  far  as  it  related  to 
the  release  of  dower  by  the  wife  of  the  defend- 
ant, if  the  prayer  of  the  bill  was  that  the 
wife  should  execfute  such  a  release,  when  she 
was  not  a  party  to  the  contract  and  was  under 
no  obligation  to  execute  such  a  release.  But 
it  was  held  that  this  would  not  prevent  the 
court  from  compelling  the  defendant  to  exe- 
cute the  contract  on  his  part,  so  far  as  it 
was  personal  to  him,  and  also  charging  him 
in  damages  for  the  inability  to  execute  his 
agreement  in  that  respect. 
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In  Swain  v.  Bnraette,  76  Cal.  299,  18  Pac. 
394,  a  suit  to  compel  the  specific  performance 
of  an  agreement  to  exchange  lands,  it  was 
held  that  a  cause  of  action  was  stated  by 
the  complaint,  which  proceeded  on  the  prin- 
ciple that  when  the  defendant  was  not  able 
to  perform  the  whole  of  his  contract,  he 
might,  at  the  option  of  the  plaintiff,  be  com- 
pelled to  perform  it  so  far  as  he  could,  with 
•compensation  for  the  deficiencies. 

In  Messer  v.  Hi  hernia  Sav.  etc.  Soc.  149 
Oal.  122,  84  Pac.  835,  the  original  complaint 
was  for  the  specific  enforcement  of  a  con- 
tract for  the  exchange  of  land.  It  was  held 
that  an  amendment  by  which  the  plaintiff 
sought  the  reformation  of  the  contract,  and 
prayed  specific  performance  of  the  reformed 
contract,  or  compensation  by  way  of  damages 
sliould  specific  performance  be  impossible,  did 
not  incorporate  a  new  cause  of  action. 

Where  the  plaintiff  in  an  action  for  the 
specific  performance  of  a  contract  to  exchange 
property  has  performed  his  part,  the  meas- 
ure of  compensation  or  damages  for  nonper- 
formance on  the  part  of  the  defendant,  is  the 
value  of  the  lands  which  the  latter  should 
have  conveyed.  Mealey  v.  Finnegan,  46  Minn. 
507,  49  N.  W.  207.  To  the  same  effect  see 
Messer  v.  Hibernia  Sav.  etc.  Soc.  149  Cal.  122, 
S4  Pac.  835. 

In  Steinberger  v.  McGovern,  56  N.  Y.  12, 
< commented  on  in  the  reported  case)  the  ac- 
tion was  brought  to  enforce  a  contract  be- 
tween the  parties,  by  which  in  substance  the 
plaintiffs  agreed  to  sell  to  the  defendant  cer- 
tain premises  situate  in  the  city  of  New  York, 
on  Thompson  street,  for  the  price  of  $125,000, 
payable  as  follows:  $20,000  by  the  defend- 
ant's assuming  two  mortgages  thereon,  $64, 
500  by  a  deed  from  the  defendant  and  his 
wife  to  the  plaintiffs,  of  certain  premises  at 
Mott  Haven,  and  the  balance  $40,500  (sub- 
ject to  alteration  in  the  exact  amount  by  the 
allowance  of  interests  on  the  mortgages  on 
both  sides),  by  the  defendant  executing  a 
mortgage  on  the  premises  to  the  plaintiffs. 
The  defendant  upon  his  part  agreed  to  sell 
and  convey  to  the  plaintiffs  certain  premises 
in  Mott  Haven  for  $82,500,  $18,000  to  be  paid 
by  the  plaintiffs  assuming  a  mortgage  thereon 
to  that  amount,  and  the  balance  by  the  deed 
of  the  Thompson  street  property.  The  deeds 
were  to  be  duly  executed  by  the  parties  and 
their  wives  and  to  be  exchanged  at  a  time 
and  place  specified.  It  appeared  on  the 
trial  that,  at  the  time  and  place  spec- 
ified, the  plaintiffs  attended  with  a  deed 
duly  executed  of  the  Thompson  street  prop- 
erty, which  they  presented  also  with  a 
deed  and  mortgage  properly  made  out  for 
the  defendant  to  execute  in  accordance  with 
his  contract;  but  that  the  defendant  did 
not  appear  for  the  reason  that  his  wife 
refused    to    join    with    him    in    a    deed   of 


the   Mott   Haven   property.     This  fact  was 
known  to  the  plaintiffs  prior  to  the  commence- 
ment of  the  action.     The  court  said:     "The 
tpcrial  term  held  that  the  contract  of  the 
plaintiffs  to  sell  and  convey  to  the  defendant 
the  Thompson  street  property  for  $125,000, 
was  an  independent  contract,  not  affected  by 
that  part  relating  to  the  Mott  Haven  pn^r- 
ty,  otherwise  than  by  giving  the  defendant 
the  right  of  paying  a  part  of  the  $125,000 
by  conveying  the  same  to  the  two  plaintiffs 
at  the  price  specified.     If  this  is  the  true 
construction,    the    judgment   of    the   special 
term  to  the  effect  that  the  plaintiffs  were 
entitled  to  a  specific  performance  as  to  the 
Thompson  street  property,  irrespective  of  the 
ability  of  the  defendant  to  perform  that  part 
of  the  contract  relating  to  the  Mott  Haven 
property,  was  correct;  and  the  only  remain- 
ing question  would  be  whether  the  mode  of 
enforcing  performance  of  this  contract  was 
proper  under  the  facts  of  the  case.    The  gen- 
eral term  construed  the  contract  as  entire; 
in  substance  one  for  the  exchange  of  the  one 
property  for  tiie  other,  and  the  giving  tiie 
bond  and  mortgage  by  the  defendant  to  the 
plaintiffs  upon  the  Thompson  street  property 
as  the  mode  by  which  the  estimated  excess 
of  the  value  of  that  over  that  of  the  Mott 
Haven  property  was  to  be  adjusted.    If  this 
is  the  true  construction  it  is  obvious  that 
specific   performance   of  the  contract  as   to 
the  Thompson  street  property  could  not  be 
enforced  against  the  defendant  while  he  was 
unable   to   perform    as   to   the   Mott   Haven 
property.    In  other  words,  the  defendant  hav- 
ing, by  this  construction,  agreed  to  exchange 
the  Mott  Haven  property  for  the  Thompson 
street  property  and  give  the  plaintiffs  a  mort- 
gage upon  the  latter  for  its  estimated  excess 
in  value  over  that  of  the  former,  and  being 
unable  to  give  a  good  title  to  the  Mott  Haven 
property,  or' such  title  as  the  plaintiffs  were 
willing  to  accept,  could  not  be  compelled  to 
take  title, to  the  Thompson  street  property 
and  pay  the  sum  in  cash  therefor  which  had 
been  inserted  in  the  contract  as  its  price,  but 
which  was  inserted  as  a  mode  of  arriving  at 
the  difference  in  value  of  the  respective  prop- 
erties.    I  think  the  construction  adopted  by 
the  general  term  was  the  one  that  was  in- 
tended by  the  parties;  that  the  contract  was 
one  for  an  exchange,  and  not  one  binding  the 
defendant  to  purchase  the  Thompson  street 
property,  giving  him  an  option  to  pay  a  large 
portion  of  the  purchase  money  by  conveying 
the  Mott  Haven  property,  as  provided  by  the 
contract,  or  of  paying  that  pmrtion  in  money 
and  binding  the  plaintiffs  to  purchase  the 
Mott  Haven  property,  giving  them  an  option 
of  paying  therefor  by  conveying  the  Thompson 
street  property  or  in  cash.     In  other  words, 
a  contract  binding  each  to  purchase  the  prop- 
erty of  the  other  at  the  prices  named  in  the 
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«ontract,  but  binding  neither  to  sell  unless 
he  choee.  The  language  of  the  contract  shows 
that  this  was  not  the  intention  of  the  parties. 
B7  that,  each  of  the  parties  expressly  agree 
to  sell  and  convey  their  respective  property 
as  specified  in  the  contract.  It  is  much  more 
explicit  in  this  respect  than  in  the  agreement 
to  purchase,  that  being  left  to  inference  from 
the  general  language  of  the  contract.  To  coo- 
stme  the  contract  as  requiring  each  to  pur- 
chase at  the  option  of  the  other,  but  requiring 
neither  to  convey  unless  he  chose  so  to  do, 
would  wholly  defeat  the  intention  of  the  par- 
ties; and  yet  this  is  the  result  of  the  con- 
struction adopted  by  the  special  term.  By 
that,  the  defendant  was  held  bound  to  talce 
the  Thompson  street  property,  and  in  case  of 
failure  to  convey,  as  specified,  the  Mott  Hav- 
en property,  to  pay  the  sum  specified  as  the 
value  of  the  former  in  cash.'  Under  this  con- 
struction, the  plaintiffs,  if  unable  to  give 
title  to  the  Thompson  street  property,  might 
have  been  compelled  to  take  the  Mott  Haven, 
and  pay  cash  therefor.  As  above  remarlsed 
this  would  entirely  defeat  the  intention  of 
the  parties,  as  appears  from  the  language  of 
the  entire  contract.  That  shows  that  the 
object  was  to  exchange  the  one  property  for 
the  other,  the  defendant  paying  the  estimat- 
ed eKcesB  in  the  value  of  the  plaintiffs'  prop- 
erty to  them.  This  being  so,  the  contract 
was  entire;  and  a  specific  performance  of  a 
part  only  cannot  be  awarded.  This  shows 
that  the  judgment  of  the  special  term  was 
erroneous.  But  the  counsel  for  the  appel- 
laats  insiats  that,  assmning  this  to  be  the 
true  oonatmction,  he  was  entitled  to  a  spe- 
cific performance  of  the  entire  contract,  and 
that  as  the  defendant  had  agreed  that  his 
wife  should  unite  in  the  conveyance  of  the 
Mott  Haven  property,  so  as  to  bar  her  right 
of  dower,  and  it  appearing  that  she  refused 
80  to  do,  he  was  entitled  to  a  conveyance 
from  the  defendant  of  the  property  and  to 
have  deducted  from  the  price  the  value  of 
the  inchoate  right  of  dower.  No  such  claim 
was  made  upon  the  trial;  but  if  the  plain- 
tiffs are  entitled  to  this  relief  they  can  ob- 
tain it  upon  a  new  trial.  The  question  must, 
therefore,  be  decided.  The  counsel  cites  nu- 
merous authorities  showing  that  when  a  ven- 
dor is  unable  to  perform  the  entire  contract 
the  purchaser  may,  if  he  chooses,  enforce 
performance  of  that  part  which  the  vendor 
can  perform  and  recover  compensation  for 
the  part  unperformed.  I  have  examined  these 
and  find  that,  in  general,  they  are  cases 
where  there  is  a  failure  of  title  in  the  vendor 
to  a  part  of  the  premises  agreed  to  be  con- 
veyed; and  when  a  proper  deduction  from  the 
purchase  price  can  be  ascertained  and  deter- 
mined so  as  to  do  complete  justice  between 
the  parties  in  the  case  before  the  court. 
When  this  cannot  b^  substantially  done^  it 
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is  obvious  that  specific  performance  ought 
not  to  be  decreed,  as  this  should  be  done 
only  when  the  court  can  see  that  the  ends 
of  justice  require  it.  .  .  .  The  point  was  .. 
not  directly  involved  in  Peters  v.  Delaplaine, 
49  N.  Y.  362;  nor  have  I  found  any  case  in 
this  state  in  which  it  has  been  determined, 
in  an  action  for  a  specific  performance,  that 
a  purchaser  may  compel  a  vendor,  imable  to 
procure  his  wife  to  release  her  dower,  to  con- 
vey subject  to  such  right  and  abate  from  the 
price  such  a  sum  as  the  court  determined 
was  its  value.  But  be  this  as  it  may,  the 
application  of  the  doctrine  in  this  case  would 
work  injustice.  Here  the  {Parties  have  agreed 
to  exchange,  in  substance,  one  parcel  of  real 
estate  for  another,  and  for  the  payment  by 
the  defendant  to  the  plaintiffs  of  the  esti- 
mated excess  in  value  of  their  parcels,  by 
giving  a  general  mortgage  thereon  payable  in 
future;  the  value  placed  upon  each  parcel 
not  being  its  estimated  cash  value  but  its 
relative  value  with  the  other  parcel;  no  cash 
payable  by  either.  Under  such  a  contract, 
to  require  the  defendant  to  convey  the  Mott 
Haven  property  to  the  plaintiffs  and  pay  such 
compensation  as  the  court  should  determine 
its  market  value  was  impaired  by  the  out- 
standing inchoate  right  of  dower,  or  such 
sum  as  the  real  value  of  such  right  ascer- 
tained by  the  tables  of  mortality,  would  be 
harsh  and  oppressive.  The  defendant  never 
made  a  contract  to  do  this.  To  charge  him 
with  the  difference  in  the  market  value  would 
be  unjust,  as  it  is  obvious  that  this  incum- 
brance upon  the  title  would  inipair  that  to 
•a  much  greater  extent  than  the  real  value 
of  the  right.  To  compel  him,  in  effect,  to 
purchase  the  right  by  paying  the  plaintiff 
therefor  its  value  determined  by  the  tables 
of  survivorship  and  mortality,  would  in  a 
case  like  this  be  unjust.  He,  as  we  have  seen, 
contracted  for  an  exchange  of  his  property 
for  that  of  the  plaintiffs;  under  such  a  con- 
tract he  ought  not  to  be  compelled  to  take 
the  risk  of  the  loss  which  the  application  of 
those  tables  to  this  particular  case  might 
subject  him.  These  tables  when  applied  to  a 
great  number  of  cases  will,  in  the  aggregate, 
show  correct  results;  hence  they  may  be  used 
by  life  insurance  companies  with  safety  in 
fixing  their  rates,  and  are  resorted  to  by 
courts  when  the  probable  duration  of  life 
must  be  determined  in  adjusting  the  rights 
of  parties.  But  to  determine  the  value  of  the 
inchoate  right  of  dower  in  this  way,  for  the 
purpose  of  enforcing  the'  specific  performance 
of  a  contract  for  the  exchange  of  real  estate, 
with  compensation,  would  be  unsustained  by 
precedents  or  sound  principle.  My  conclu- 
sion, therefore,  is,  that  upon  the  facts  found 
by  the  special  term,  the  plaintiffs  were  not 
entitled  to  the  specific  performance  of  the 
ccmtraet  or  any  part  of  it.     The  plaintiffs 
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must  resort  to  their  legal  remedy  for  the 
damages,  if  any,  that  they  have  sustained 
from  the  defendant's  breach  of  the  contract." 
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^'Roadway'*  •»  Meaning  of  Term. 

The  term  "roadway"  as  used  in  a  statute 
providing  that  the  roadway  of  a  railroad  com- 
pany shall  be  taxed  on  a  mileage  basis,  means 
so  much  of  the  right  of  way  as*  is  treed  for 
the  laying  of  the  main  tracks  and  does  not 
include  sidings  and  roundhojuse  grounds. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court  Judge,  Dis- 
trict  of  Calgary. 

Tax  assessment  proceeding  by  city  of  Cal- 
gary, plaintiff,  against  Grand  Trunk  Paci^c 
Railway  Company,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinions.    Modified. 

Oeo,  S,  Ross,  K.  C,  for  appellant. 
Clinton  J,  Ford  for  respondent. 
Short,  Ross,   S^lwood,  Shaw  d  Mnyhood, 
solicitors  for  appellant. 
Clinton  J.  Ford,  solicitor  for  respondent. 

[104]  The  Chief  Justice. — ^I  concur  some- 
what reluctantly  in  the  conclusion  reached 
by  Sir  L.  Davies,  and  by  my  brother  Anglin. 
My  inclination  would  have  been  to  include  in 
the  exemption  the  tracks  running  to  the 
roundhouse  and  the  other  sidings  used  for 
ordinary  terminal  purposes.  I  defer,  how- 
ever, to  what  must  be  the  better  opinion  of 
my  brethen. 

Dayies^  J. — This  is  an  appeal  from  the 
judgment  of  the  District  Court  judge  con- 
firming the  assessment  made  upon  the  lands 
of  the  appellant  in  the  City  of  Calgary  and 
occupied  and  used  by  them  as  terminals  and 
station  grounds. 

The  parcel  of  land  in  question  consists  of 
a  large  block  situate  almost  in  the  heart  of 
the  city,  and  in  near  proximity  to  its  busi- 
ness centre^  It  contains  in  all -25.5  acres  of 
which  quantity  3.64  acres  are  comprised  in 
what  was  assessed  as  the  ''roadway"  of  tbo 


railway  orossing,  through  this  block  or  par- 
cel of  terminal  lands. 

This  "roadway"  was  assessed  separately  at 
$1,000  per  mile  under  section  3  of  ch.  71 
Consolidated  Ordinances  of  the  North  West 
Territories,  1898. 

This  part  of  the  assessment  is  not  appealed 
against,  the  appeal  being  only  as  to  the  as- 
sessment of  the  remaining  portion  of  the  Ter- 
minal Block  comprising  21.86  at  $8,000  per 
acre. 

The  facts  agreed  to  by  the  parties  to  the 
appeal  were  as  follows: — 

[105]  ''1.  The  property  which  fomiB  the 
subject  matter  of  this  appeal  is  the  same 
property  as  is  specified  in  the  Order-in-Coun- 
cil  dated  the  27th  day  of  January,  1914, 
which  is,  by  agreement,  made  part  of  the  rec- 
ord on  appeal  herein. 

"2.  The  appellant  purchased  the  land  in 
pursuance  of  the  Order-in-Couneil  and  has 
paid  $126,000  on  account  thereof,  being  one- 
half  the  purchase  price.  The  other  half  of 
the  purchase  price  should  have  been  paid 
in  June,  1914,  but  by  arrangement  with  the 
Dominion  Government  has  been  deferred  upon 
the  appellant  paying  interest  on  the  unpaid 
balance." 

The  ordinance  in  question,  upon  the  con- 
struction of  which  this  appeal  depends,  is  as 
follows: — 

"1.  Every  railway  company  whose  railway 
is  not  exempt  from  taxation  shall  annually 
transmit  on  or  before  the  first  day  of  Febm- 
ary  to  the  secretary-treasurer  of  every  munic- 
ipality, and  to  the  secretary  or  other  officer 
of  every  public  school  district  through  which 
the  company's  railway  may  run,  a  statement 
to  be  signed  by  some  authorized  official  of  a 
company   shewing: — 

"(1)  The  quantity  of  land  other  than  the 
roadway  owned  or  occupied  by  the  company, 
which  is  liable  to  assessment. 

''(2)  The  quantity  of  land  occupied  by  the 
roadway. 

"(3)  Whether  such  statement  on  sec.  1  of 
this  ordinance  is  placed  in  the  hands  ol  the 
assessor  of  any  such  municipality  or  school 
district  or  not,  the  assessor  of  every  munic- 
ipality or  school  district,  as  the  case  may 
be,  shall  assess  the  lands  of  such  railway 
company  and  the  roadway  thereof,  and  the 
superstructure  of  sudi  roadway,  and  give 
such  notice  as  is  required  by  sec.  2  hereof: — 
Provided  that  the  roadway  and  superstruc- 
ture thereon  shall  not  be  assessed  at  a  great- 
er value  than  $1,000  per  mile." 

The  evidence  shewed  that  the  assessor  did 
not  ascertain  the  number  of  miles  of  track- 
age laid  down  upon  the  terminal  grouiids, 
and  the  area  of  land  necessary  for  the  prop- 
er usage  of  such  trackage  lines  to  round- 
houses^  warehouses,  etc.,  and  assess  such  area 
on  the  basis  of  $1,000  per  mile  of  trackage 
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or  otlier  niileagie  rate,  but  that  he  asseBsed 
a  100-foat  strip  as  »hewn  on  the  location  plan 
and  that  Mirip  onhf  on  the  basis  of  $1,000 
per  mile.  That  strip  contained  3.64  acres. 
Another  100-foot  strip,  running  from  the 
eastern  boundary  of  the  terminals  property 
to  the  turntable,  comprises  an  area  of  3.64 
acres,  and  is  in  actual  use  and  still  another 
strip  running  from  the  [10<]  eastern  bound- 
ary of  the  property  to  the  station  comprises 
an  area  of  4.08  acres. 

The  whole  block  of  25.5  acres  had  been  pur- 
chased from  the  Grown  in  right  of  the  Do- 
minion for  the  sum  of  $250,000  of  which 
$125,000  had  been  paid,  and  the  remainder 
was  still  unpaid.  The  legal  title  still  re- 
mains in  the  Crown,  but  the  Grand  Trunk 
Pacific  Company  is  the  equitable  owner  and 
the  actual  occupant. 

Its  liability,  therefore,  to  be  assessed  as 
such  equitable  owner  and  actual  occupant  is 
under  the  decisions  of  this  Court  unques- 
tionable. See  Calgary,  etc.  Land  Co.  v.  Atty.- 
Gen.  45  Can.  Sup.  Ct.  170;  Smith  v.  Ver- 
million Hills,  49  Can.  Sup.  Ct.  563,  aprmed 
on  appeal  to  Privy  Council  [1916]  2  A.  C. 
569;  and  Southern  Alberta  Land  Co.  v.  Me- 
Lean,  53  Can.  Sup.  Ct.  151. 

The  contention  therefore  of  the  appellant 
that  the  assessment  is  void,  because  it  does 
not  assess  the  interest  of  the  railway  company 
apart  from  that  of  the  Crown,  and  that  the 
two  intereets  cannot  be  separated  must  fail. 
The  company  is  properly  assessed  as  the 
equitable  owner  and  the  actual  occupant  of 
the  land,  and  there  is  nothing  to  warrant  a 
suggestion  that  any  interest  of  the  Crown 
has  been  assessed. 

The  other  contention  of  the  appellant  that 
none  of  the  land  in  question  should  be  as- 
sessed as  acreage,  but  only  on  a  mileage  basis 
reckoned,  "(a)  on  the  distance  across  the 
property  from  east  to  west;  or  (b)  on  the 
the  number  of  miles  of  trackage  laid  on  the 
land;  or  (c)  on  the  number  of  miles  of  track- 
age laid  or  proposed  to  he  laid  on  the  land" 
need,  in  my  judgment,  only  be  mentioned  to 
he  dismissed.  They  practically  amount  to 
total  exemption  of  the  whole  block  of  25.5 
acres,  [107]  from  the  assessment  on  an  acre- 
age basis,  and  affirms  that  it  all  should  be 
assessed  on  the  mileage  basis  reckoned  on  one 
or  more  of  the  three  plans  or  bases  above 
mentioned. 

The  appellants  also  contended  that  if  the 
above  contentions  were  rejected,  the  4.08 
acres  comprised  in  a  100  foot  strip  of  the 
rail  track,  running  from  the  eastern  extrem- 
ity of  the  property  to  the  station,  and  the 
3.84  acres  on  which  the  track  to  the  turn- 
table runs,  should  not  be  assessed  as  acreage 
hut  only  on  a  mileage  basis. 

There  is  much  to  l>e  said  for  each  and 
both  of  these  contentions.    I  have  oonsldered 


carefully  alike  the  English  aad  American  cases 
on  this  important  question  of  railway  taxa- 
tion which  were  called  to  our  attention. 
They  are,  in  a  sense,  valuable  as  shewing 
the  view  the  respective  courts  took  upon  the 
particular  statutes  authorizing  the  assess- 
ments they  wcore  dealing  with. 

The  divergent  views  expressed  in  several 
of  the  American  cases  are  not  surprising 
when  the  different  language  of  the  statutes 
is  considered. 

We  must,  of  course,  be  guided  by  the  lan- 
guage of  the  North  West  Territories  Ordi- 
nance above  quoted,  and  the  question  in  this 
appeal  in  the  last  analysis  is  reduced  to  this: 
What  is  the  meaning  and  extent  of  the  words 
used  in  that  ordinance — ^'Tbe  roadway  there- 
of and  the  superstructure  thereon?" 

I  agree  with  the  meaning  put  upon  the 
word  ''superstructure"  by  Mr.  Justice  Scott 
in  In  re  Canadian  Pac.  R.  Co.  5  N.  W.  Ter. 
192,  where,  at  p.  197,  he  says: — 

''I  am  of  the  opinion  that  the  word  'super- 
structure' as  it  is  used  therein  is  intended  to 
mean  and  include  only  the  superstructure 
constituting  the  line  of  railway,  and  that  it 
is  not  intended  to  include,  and  [108]  does  not 
include,  any  buildings  or  structures  upon  or 
adjoining  the  line  of  railway  which,  though 
used  for  railway  purposes  alone,  form  no 
part  of  that  line  of  railway.  In  this  view 
the  term  would  include  the  ties,  rails,  turn- 
tables, bridges,  culverts,  etc.,  and  following  the 
principle  laid  down  in  South  Wales  Ry.  Co.  v. 
Swansea  Local  Board  24  L.  J!  M.  C.  SO,  4 
£1.  &  B.  189,  82  E.  C.  L.  189,  it  would  also 
include  railway  platforms^  but  it  would  not 
include  station  or  office  buildings,  warehouses, 
storehouses,  or  dwellings,  or  lodging  houses 
for  employees  of  the  railway.  Neither  would 
it,  in  my  opinon,  include  roundhouses." 

I  do  not  wish  to  be  understood  in  adopt- 
ing this  meaning  of  the  word  ''superstructure" 
to  include  turntables,  and  confess  I  cannot 
understand  why  the  learned  judge  did  in- 
clude them. 

I  will  not  attempt  any  definition  of  the 
word  "roadway"  or  what  it  comprises.  I 
think  to  a  large  extent  it  is  a  question  of  fact 
to  be  decided  in  each  case. 

In  the  case  before  us  the  line  of  railway 
track  forks  as  it  enters  the  block  of  25  acres 
of  land  in  question,  one  fork  running  to  the 
general  station  at  the  southwestern  corner 
of  the  block  of  land,  and  the  other  fork  con- 
tinuing on  in  a  westerly  direction  through 
the  city. 

I  am  of  the  opinion  that  the  contention  of 
the  appellant  is  right  as  to  this  track  to  the 
station  being  part  of  the  "roadway"  and  not 
being  assessable  as  acreage,  but  on  a  mile- 
age basis.  I  cannot  see  on  what  reasonable 
ground  it  oan  be  excHided>  and  held  not  to 
be  part  of  the  roadway.     It  is  the  track 
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which  conveys  all  passenger  traffic  to  and 
from  Calgary.  I  would  accept  the  evidence 
of  Graves,  the  engineer  of  the  Grand  Trunk 
Pacific  Company,  as  to  the  necessary  width 
of  the  roadway.    He  says: — 

The  nece^ssary  area  you  have  to  have  each 
side  of  your  lead  track  or  your  yard  tracks, 
whichever  it  is,  I  have  figured  it  here  about 
twenty  feet  outside  of  the  track. 

I  understand  the  acreage  comprised  in  that 
strip  would  amount  to  4.08  acres,  which,  in 
my  opinion  has  been  wrongly  assessed  on  the 
acreage  basis. 

[109]  I  do  not  accept  the  contention  of  the 
appellant  as  to  the  tracks  running  to  the 
roundhouse  being  similarly  treated,  or  the 
other  sidings  on  this  block  of  land  which 
are  being  used  for  ordinary  railway  terminal 
purposes. 

llie  result,  in  my  opinion,  is  that  the  judg- 
ment below  should  be  varied  by  substituting 
the  assessed  value  of  the  roadway  or  line  to 
the  station  upon  a  mileage  basis  of  $1,000 
a  mile,  instead  of  an  acreage  basis  of  $8,000 
an  acre  at  which  it  has  been  assessed,  and 
that  such  judgment  should  otherwise  be  con- 
firmed; the  Registrar  will  make  the  neces- 
sary calculations. 

As  the  area  of  this  part  of  the  roadway 
comprises  4.08  acres,  and  the  plans  filed  shew 
its  mileage,  there  should  be  no  difficulty  in 
making  the  necessary  variation  in  the  judg- 
ment by  substituting  the  mileage  assessment 
under  the  ordinance  for  the  acreage  assess- 
ment adoptedi  by  the  judgment  appealed  from 
of  this  line  to  the  station. 

There  should  be  no  costs,  as  the*  appel- 
lant, in  my  view,  obtains  a  small,  though  a 
material,  modification  of  the  judgment  ap« 
pealed  from. 

Idinqton,  J. — This  appeal  raises  the  puz- 
zling question  of  what  is  the  meaning  of  that 
part  of  the  provision  in  ch.  71,  C.  O.  of  the 
Territories,  1898,  entitled  "An  Ordinance 
respecting  the  Assessment  of  Railways," 
which  reads  as  follows: — 

"Provided  that  the  roadway  and  super- 
structure thereon  shall  not  be  assessed  at  a 
greater  value  than  $1,000  per  mile,  C.  0.  C. 
71,  8.  3." 

The  appellant  has  been  assessed  for  some 
25.5  acres  of  land  in  Calgary,  of  which  a 
strip  of  a  hundred  feet  wide  has  been  as- 
sessed on  the  basis  of  $1,000  a  mile,  and  the 
remainder  at  $8,000  an  acre. 

The  strip  of  a  hundred  feet  wide  is  sup- 
posed to  [110]  represent  the  roadway  with- 
in the  meaning  of  the  words  of  the  provi- 
sion just  quoted. 

The  Railway  Act  of  Canada  then  in  force, 
which  would  seem  to  be  the  only  one  the 
North  West  Council  could  have  had  in  view 
in  enacting  as  above,  provided  lor  railway 


companies  taking  for  use  of  railways  a  width 
of  thirty-three  yards,  which  at  stations  eould 
be  increased  to  one  hundred  yards  for  the 
length  of  six  hundred  and  fifty  yards. 
And  I  imagine  such  spaces  were  what  the 
legislation  in  question  probably  had  in  view* 

I  further  imagine  that  had  a  wider  vision 
of  things  than  the  view  which  the  assessor 
stands  for  in  his  long  narrow  strip  of  un- 
varying width,  and  that  the  valuation  of 
$1,000  a  mile  was  intended  to  cover  the  vary- 
ing or  various  widths  so  used  for  the  rail- 
way. 

The  nearest  X  can  approach  that  which 
was  intended  to  be  thus  comprehended  seems 
to  be  to  allow  the  acreage  of  trackage  and 
superstructure  of  any  kind  in  use  for  ac- 
tual running  of  the  railway,  at  the  point 
now  in  question  as  covered  by  this  low  but 
fixed  value,  to  be  applied  for  assessment  pur- 
poses. 

I  would  exclude  from  the  benefit  thereof^ 
land  not  in  use,  but  held  for  prospective  use. 

There  is  no  principle  to  guide  us  in  the 
interpretation  of  this  Act. 

A  mere  arbitrary  value  is  fixed  for  what 
common  knowledge  tells  us  is  probably  worth 
ten  times  the  value  fixed. 

Roughly  speaking  the  land  taken  is  pos- 
sibly now,  in  fact,  of  the  value  which  was 
then  arbitrarily  or  as  matter  of  expediency,, 
universally  fixed  for  each  twelve  acres,  yet 
I  imagine  far  beyond  what  it  was  generally 
speaking  likely  to  be  worth  at  the  time  of 
the  enactment. 

[Ill]  I  cannot  hold  roadbed  and  roadway 
as  interchangeable  terms  in  this  connection. 
Nobody  ever  dreamt  of  assessing  the  land 
alongside  the  actual  roadbed  within  the  lines 
of  the  right  of  way. 

Nor  can  I  adopt  the  words  "right  of  way"" 
as  convertible  into  the  word  "roadway." 

Nor  can  I  imagine  that  the  universal  ex- 
emption of  highways  from  taxation,  as  we 
find  them  now  without  private  ownership,, 
is  to  be  taken  as  a  guide. 

The  most  ardent  advocate  of  the  single 
tax  principle,  which  is  possibly  right,,  would 
not  think  of  taxing  such  a  highway.  Then 
why  a  railway  should  be  taxed  no  doubt  puz- 
zled some  people,  and  why  it  should  be  ex- 
empt puzzled  more,  and  hence  a  mere  arbi- 
trary expedient  or  compromise  was  resorted 
to  and  we  have  to  make  the  best  of  the  curi- 
osity. 

I  understood  in  argument  ten  acres  would 
cover  what  1  indicate  as  reasonable  interpre- 
tation of  what  is  presented. 

In  other  words,  seven  acres  more  than  the 
assessor  allowed  should  come  under  the  stat- 
utory valuation. 

The  appeal  should  therefore  be  allowed  by 
the  reduction  of  the  assessment  by  $56»00O» 
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I  doubt  if  GostA  ahould  be  allowed  either 
party. 

Durp,  J. — I  have  not  been  able  to  arrive 
at  a  conclusion  entirely  satisfactory  to  my 
own  mind  in  this  appeal,  but  on  th£  whole 
I  think  the  balance  of  argument  inclines  in 
favour  of  the  view  that  "roadway"  means 
the  continuous  strip  commonly  known  as  the 
*'right  of  way." 

In  this  view  the  appeal  should  be  dismissed 
with  costs. 

Anglin,  J. — ^I  concur  with  Mr.  Justice 
Davies. 

[112]  Bbodeur,  J. — The  questions  at  issue 
in  this  appeal  are: — (1)  Whether  the  yards 
of  the  appellant  company  in  the  limits  of  tha 
city  of  Calgary  are  liable  to  taxation;  (2) 
If  they  are  liable  to  taxation,  whether  they 
should  be  assessed  on  the  mileage  or  acreage 
basis. 

On  the  first  point,  the  appellant  claims 
that  the  property  belongs  to  the  Crown  in 
right  of  the  Dominion,  and  that  under  the 
provisions  of  the  '*B.  N.  A.  Act''  those  lands 
cannot  be  taxed. 

The  appellant  has  purchased  from  the  Do- 
minion Government  the  lands  in  question 
and,  as  the  purchase  price  has  not  been  en- 
tirely paid,  the  legal  title  is  still  in  the 
Crown;  but  the  property  has  been  occupied 
by  the  appellant  company,  which  has  in  the 
lands  such  interest  as  may  be  assessed,  and 
taxed.  It  does  not  appear  that  any  attempt 
has  been  made  to  assess  the  interest  of  the 
Crown  in  respect  of  those  lands,  and  it  has 
been  decided  by  this  Court  in  the  following 
cases:  Calgary,  etc.  Land  Co.  v.  Atty.-Gen. 
An)erta,  45  Can.  Sup.  Ct.  170;  Smith  v.  Ver- 
million Hills,  49  Can.  Sup.  Ct.  563,  affirmed 
on  appeal  to  the  Privy  Council  [1916]  2  A. 
C.  569 ;  and  in  McLean  v.  South  Alberta  Land 
Co.  53  Can.  Sup.  Ct.  151,  that  the  provin- 
cial legislature  could  authorize  the  assess- 
ment of  a  person  in  respect  of  his  occupa- 
tion of  lands  of  which  the  bare  legal  estate 
is  vested  in  the  Crown. 

Applying  those  decisions  to  the  present 
case,  I  see  that  we  have  nothing  before  us 
to  shew  that  the  appellant  is  assessed  for 
the  interest  of  the  Crown  in  the  said  land; 
but  that  assessment  simply  covers  the  inter- 
est which  the  appellant  company  possesses. 

On  the  second  point  raised  by  the  appel- 
lant, viz.,  that  the  assessment  should  be  made 
on  the  mileage  [113]  basis,  we  have  to  ex- 
amine and  to  construe  the  provisions  of  the 
Ordinance  respecting  the  assessment  of  rail- 
ways, ch.  71,  ♦'Territories'  Act,  1898." 

By  the  J)rovision8  of  that  Act,  the  rail- 
way companjies  are  bound  to  give  to  every 
municipality  an  annual  statement  shewing — 


"1st,  the  quantity  of  land  other  than  road- 
way owned  or  occupied  by  the  company  which 
is  liable  to  assessment,  and  2nd,  the  quantity 
of  land  occupied  by  the  roadway;"  and  then 
the  assessor  of  the  municipality  assesses  the 
lands  of  those  railway  companies,  and  the 
roadway  and  the  superstructure;  and  the  Or- 
dinance contains  a  proviso  that  ''the  road- 
way and  superstructure  thereon  shall  not  be- 
assessed  at  greater  value  than  $1,000  per 
mile." 

As  we  see,  there  is  a  distinction  between 
the  assessment  to  be  placed  on  the  land  of 
a  railway  company  and  on  its  roadbed. 

The  appellant  contends  that  the  roadways 
would  include,  not  only  the  one  hundred  feet 
right  of  way  mentioned  in  the  "Railway 
Act,"  sec.  177,  but  would  include  also  the 
land  used  for  sidings,  station  grounds,  yards, 
freight  tracks,  freight  sheds,  turntables,  etc.^ 
in  other  words,  everything  that  goes  to  make 
up  what  is  strictly  railway  property. 

On  the  other  hand,  the  City  of  Calgary- 
contends  that  the  property  of  a  railway  .com- 
pany to  be  assessed  on  a  mileage  basis  should 
include  simply  the  right  of  way. 

The  word  "roadway"  in  the  North  West 
Territories  Ordinance  is  not  defined,  and  it 
is  not  defined  either  in  the  "Railway  Act." 
Section  177,  however,  of  the  "Railway  Act*'" 
determines  what  constitutes  the  right  of  way,, 
and  what  property  could  be  acquired  by  a 
railway  for  works,  for  stations,  yards,  ware- 
houses, etc.  For  the  right  of  way  proper, 
100  feet  in  breadth  is  generally  allowed  to 
be  taken  by  the  railway  company.  [114]  In 
cases,  however,  where  land  should  be  required 
for  stations,  depots  and  yards,  one  mile  in 
length  by  500  in  breadth,  including  the  width 
of  the  right  of  toap,  could  be  taken. 

These  provisions  of  the  "Railway  Act,**' 
and  that  determination  of  what  is  the  right 
of  way  should  help  us  in  determining  w^hat 
the  North  West  Legislature  intended  when 
it  spoke  of  the  roadway. 

I  think  that  the  term  "roadway"  should 
be  applied  to  that  part  of  the'  railway  lead- 
ing from  one  place  to  another,  and  should 
include  the  whole  right  of  way  where  it  is 
used  for  no  other  purpose  than  as  a  right 
of  way  for  the  railway  track.  It  would  not 
include  the  yards  and  the  stations,  and  when 
the  statute  speaks  of  superstructure,  it  re- 
fers, in  my  opinion,  not  to  the  buildings 
which  could  be  erected,  but  to  the  ties  and 
the  rails  which  constitute  the  railway  prop- 
erty. 

Bovler  in  his  dictionary  says  that  the 
roadway  is  the  right  of  way  which  has  been- 
held  to  be  the  property  liable  to  taxation. 
That  is  the  interpretation  which  has  been 
generally  accepted  in  the  North  West,  and 
which  was  made  the  subject  of  several  de- 
cisions, viz.,  in  the  cases  of  In  re  Canadians 
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Pac.  Ry.  Co.  6  N.  W.  Ter.  192,  ai  p.  197; 
In  re  Edmonton,  etc.  R.  Go.  6  West.  L.  Rep. 
(Alberta)  786;  Canadian  Northern  R.  Co.  v. 
Edmonton,  5  West.  VV.  Rep.  1088. 

I  would  therefore  consider  that  the  assess- 
ment made  upon  the  property  occupied  by 
the  appellant  was  a  proper  assessment  and 
"that  the  appeal  should  be  dismissed  with 
•costs. 

Appeal  allowed  without  costs. 

NOTE. 

HfeanisK  of  ''Roadwax^.  mm  Applied  to 

Railroad. 

The  word  "roadway**  as  applied  to  a  rail- 
Toad  means  that  strip  of  land  or  foundation 
•on  which  the  railroad,  that  is,  the  roadbed, 
is  built  or  at  the  most  that  ground  which 
-the  railroad  is  at  liberty  to  use  for  the  ac- 
tual laying  of  tracks,  and  excludes  ground 
•occupied  by  facilities  which  are  incidental  to 
the  operation  of  the  railroad.  Santa  Clara 
^County  V.  Southern  Pac.  R.  Co.  118  U.  S. 
394,  6  S.  Ct.  1132,  30  U.  S.  (L.  ed.)  118; 
San  Francisco  v.  Central  Pac.  R.  Co.  63  Cal. 
467,  49  Am.  Rep.  98;  San  Francisco,  etc.  R. 
•Co.  V.  Stockton,  149  Cal.  83,  84  Pac.  771; 
Northern  Pac.  R.  Co.  v.  Brogan,  62  Mont. 
461,  158  Pac.  820;  Minneapolis,  etc.  R.  Co. 
•V.  Oppegard,  18  N.  D.  1,  118  N.  W.  830; 
Drouin  v.  Boston,  etc.  R.  Co.  74  Vt.  343,  62 
Atl.  967;  Canadian  Ry.  Co.  v.  Edmonton,  6 
West.  W.  Rep.  1088;  Edmonton  v.  Canadian, 
^etc.  R.  Co.  6  West.  L.  Rep.  (Alberta)  786; 
In  re  Canadian  Pac.  Ry.  Co.  5  N.  W.  Ter. 
192.  And  see  the  reported  case.  See  also  At- 
•chison,  etc.  R.  Co.  v.  Los  Angeles,  168  Cal.  437, 
111  Pac.  260;  Bacon  v.  Boston,  etc.  R.  Co.  83 
Vt.  421,  76  Atl.  128.  Compare  San  Francis- 
<^o,  etc.  R.  Co.  V.  Board  of  Equalization,  60 
Cal.  12;  Chicago,  etc.  R.  Co.  v.  Cass  Coun- 
ty, 8  N.  D.  18,  76  N.  W.  239. 

In  Santa  Clara  County  v.  Southern  Pac. 
R.  Co.  118  U.  S.  394,  6  S.  Ct.  1132,  30  U. 
S.  (L.  ed.)  1.18,  it  was  said:  "The  roadway 
has  a  more  extended  signification  as  applied 
ix>  railroads.  In  addition  to  the  part  denom- 
inated roadbed,  the  roadway  includes  what- 
ever space  of  ground  the  company  is  allowed 
by  law  in  which  to  construct  its  roadbed  and 
lay  its  track."  In  this  case  it  was  held  that 
a  fence  did  not  come  within  the  meaning 
of  "roadway." 

In  San  Francisco  v.  Central  Pac.  R,  Co. 
«3  Cal.  467,  49  Am.  Rep.  98,  it  appeared  that 


the  defendant  railroad  oompaiiy  owned  two 
steamers  on  which  were  placed  tracks  and 
which  were  used  for  the  purpose  of  taking 
the  passenger  and  freight  cars  of  the  defend- 
ant from  one  point  of  its  road  to  another. 
It  was  iield  that  these  steamers  were  not  part 
of  the  defendant's  "roadway."  The  court 
said:  "The  roadway  has  more  extended  sig- 
nification as  applied  to  railroads.  In  ad- 
dition to  the  part  denominated  roadbed,  the 
roadway  includes  whatever  space  of  ground 
the  company  is  allowed  by  law  in  which  to 
construct  its  roadbed  and  lay  its  track. 
Such  space  is  defined  in  subdivision  4  of  the 
17th  section  and  the  20th  section  of  the  act 
'to  provide  for  the  incorporation  of  railroad 
companies,  etc.  approved  May  20,  1861 
(Stats.  1861,  p.  607;  San  Francisco,  etc.  R. 
Co.  v.  State  Board  of  Equalization,  60  Cal. 
12).  With  these  views  of  the  signification 
of  the  words  roadway  and  roadbed  we  do 
not  think  they  include  the  steamers  above 
named,  and  therefore  we  are  of  opinion  that 
the  assessment  of  the  steamers  above  men- 
tioned pertained  to  the  local  assessor,  and 
was  properly  made  by  the  assessor  of  the 
city  and  county  of  San  Francisco." 

In  San  Francisco,  etc.  R.  Co.  v.  Board  of 
Equalization,  60  Cal.  12,  the  court  said: 
"The  roadway  is  the  right  of  way,  which 
has  been  held  to  be  property  liable  to  taxa- 
tion." 

In  Chicago,  etc.  R.  Co.  v.  Cass  County,  8 
N.  D.  18,  76  N.  W.  239,  it  was  said  that 
the  term  "roadway"  as  applied  to  a  railroad 
means  not  only  the  strip  of  ground  on  which 
the  main  line  is  constructed,  but  all  ground 
necessary  for  the  construction  of  side  tracks, 
turnouts,  connecting  tracks,  station  houses, 
freight  houses,  and  all  other  accoijunodations 
reasonably  necessary  to  accomplish  the  ob- 
ject of  its  incorporation. 

But  in  Minneapolis,  etc.  R.  Co.  v.  Oppe- 
gard, 18  N.  D.  1,  118  N.  W.  830,  it  was  held 
that  a  telegraph  line  constructed  by  a  rail- 
road company  along  its  road  and  partially 
used  in  its  railroad  business  was  not  in- 
cluded within  the  term  "roadway." 

In  Northern  Pac.  R.  Co.  v.  Brogan,  62 
Mont.  461,  168  Pac.  820,  it  was  held  that 
while  under  the  constitution  of  Montana  the 
term  "roadway"  includes,  besides  the  strip 
of  ground  on  which  the  railroad  is  built,  the 
necessary  improvements  for  the  carrying  on 
of  the  railroad  business,  the  term  does  not 
include  a  telegraph  line  connected  th^ewith. 
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Dead  Bodies  —  Dlalntermemt  and 
aoval* 

A  court  of  equity,  notwithstanding  the  ab- 
sence of  legislation  on  the  subject,  has  power, 
in  its  sound  judicial  discretion,  to  authorize 
the  removal  of  graves  or  cemeteries  in  a  prop- 
er case,  after  due  consideration'  of  all  the 
facts,  and  with  due  regard  to  the  rights  and 
feelingB  of  all  concerned. 

[See  note  at  end  of  this  caee.] 


The  interest  which  one  may  have  in  a 
burial  lot  in  a  cemetery  ie  not  a  fee,  but  is 
a  privilege  or  license  to  make  interments  in 
the  lot  exclusively  of  others,  as  long  as  the 
cemetery  remains  as  such. 

[See  note  at  end  of  this  case.] 

Same. 

A  Masonic  lodge  in  1784  was  given  a  one- 
half  acre  lot  in  trust  for  the  use  of  the  lodge, 
and,  shortly  afterwards  by  acta,  but  without 
a  forpial  dedication,  set  it  aside  as  a  burial 
place  for  its  deceased  members,  and  received 
contributions  for  the  erection  of  a  "George 
Washington  Memorial  Temple,''  and  in  1912 
resolved  that  the  remains  of  those  interred 
in  the  proposed  site  of  such  temple  should, 
in  a  reverent  and  proper  manner,  be  disin- 
terred and  removed  to  another  part  of  the  lot, 
with  the  right  of  relatives  to  take  the  remains 
for  interment  elsewhere.  On  a  bill  by  parties, 
alleging  that  their  ancestors  had  been  buried 
in  the  cemetery  to  enjoin  such  removal,  as 
an  injury  to  their  rights  and  feelings,  it  ap- 
peared that  the  cemetery  had  been  neglected 
and  had  become  unsightly,  and  that  tlie  erec- 
tion of  the  temple  would  probably  result  in 
heautifying  and  caring  for  the  burial  part 
of  the  lot.  It  is  held  in  view  of  Code  1904, 
§  1416a,  permitting  removal  of  cemeteries 
under  certain  circumstances  and  conditions, 
that  the  proposed  removal  would  not  be  en- 
joinedT 

[See  note  at  end  of  this  ease.] 

Appeal  from  Circuit  Courts  Spotiiylvania 
eotmly. 

Action  by  Daniel  Grinnan  et  al.,  plain* 
tiffs,  against  Frederidcsburg  Lodge  No.  4, 
Ancient  Free  and  Accepted  Masons  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiffs appeal.  The  laota  are  stated  in  the 
opinion. 


A.  T.  Umlrey  and  Btmmel  A.  Anderson  for 
appellants. 


[689]  Habbison,  J. — ^By  deed  dated  April 
5,  1784,  and  duly  recorded  on  that  day,. 
James  Sonunerville  conveyed  a  lot  containing 
(me-half  acre  in  the  town  of  Fredericksburg 
to  Charles  Mortimer,  William  McWilliam,. 
Alexander  Dick,  and  others,  and  their  heirs,, 
to  have  and  to  hold  the  same  in 'trust  to  and 
for  the  use  of  the  master,  wardens,  officers,, 
fellows  and  brethren  of  the  Fredericksburg 
Lodge  of  Freemasons  and  their  successors, 
members  of  the  said  lodge,  forever,  and  for 
and  to  no  other  use,  interest  or  purpose  what- 
soever.  The  present  Lodge  No.  4  of  Free- 
masons, in  the  city  of  Fredericksburg,  is  by^ 
succession  the  same  lodge  mentioned  in  the- 
deed  from  James  Sommerville. 

It  appears  that  very  soon  alter  the  acqui- 
sition of  this  lot  by  the  Masons,  by  acts  in 
pais,  dedicated  the  same  as  a  burial  place  for 
it»  deceased  members  and  their  families,  and. 
it  has  ever  since  such  use  began  been  known* 
as  the  "Masonic  cemetery."  The  records  of 
the  lodge  furnish  no  evidence  that  its  trus- 
tees or  their  successors,  or  the  officers  or 
brethren  of  the  lodge,  ever  attempted  or  de- 
signed to  make  any  such  formal  or  permanent 
dedication  of  the  lot  as  a  burial  place  for 
Masons,  or  claimed  any  such  right  or  au- 
thority, under  the  terms  of  their  deed,  as- 
would  estop  them  from  applying  the  same  or 
a  portion  thereof  to  other  uses  than  that  of 
a  burial  place.  The  dedication  has  resulted 
from  the  long  and  uninterrupted  acquies- 
cence of  the  lodge  in  such  use  until  a  large- 
number  of  interments  have  been  made  there- 
in. 

[590]  It  further  appears  that  the  lodge- 
takes  a  natural  pride  in  the  fact  that  George- 
Washington,  the  "Father  of  His  Country,**" 
first  saw  the  light  of  Masonry  within  its  an- 
cient precincts.  This  circumstance  has  in- 
recent  years  inspired  a  desire  on  the  part,, 
not  only  of  the  members  of  this  lodge,  but 
of  the  Masons  all  over  the  country,  to  build 
thereon  a  stately  and  beautiful  temple,  to  be- 
known  as  the  "George  Washington  Memorial 
Temple,"  as  a  fitting  memorial  of  the  "Father 
of  His  Country,"  who  became  a  Mason  in  the^ 
lodge,  and  where  the  Bible  used  in  his  ini- 
tiation is  sacredly  preserved,  and  at  the  same- 
time  to  afford  a  suitable  home  for  this  an- 
cient and  historic  lodge.  To  this  object  the 
Masons  all  over  the  country  have  already 
contributed  a  considerable  sum. 

In  furtherance  of  this  desire,  the  lodge  on 
the  Ist  day  of  February.  1912,  in  pursuance^ 
of  notice  previously  published,  held  a  largely 
attended  meeting,  and  with  practical  unanim- 
ity adopted  a  resolution  determining  to  erect; 
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on  a  portion  of  the  Maaonie  cemetery  lot  the 
temple  in  contemplation.  This  resolution  sets 
forth  the  purpose  of  the  lodge  as  follows: 

"The  undersigned  committee  and  officers  of 
the  said  lodge,  therefore,  desire  to  state  to 
all  concerned  that  the  lodge  proposes  to  use 
A  portion  of  said  lot  for  the  purpose  of  erect- 
ing the  said  temple  thereon,  said  portion  so 
proposed  to  be  used  being  described  as  fol- 
lows: ...  In  the  above  described  area 
there  are  seventy-two  graves,  more  or  less, 
which  it  is  the  purpose  of  the  lodge  to  move 
in  reverent  and  proper  manner,  beginning 
March  20,  1912,  across  the  northern  line  in 
-the  above-described  lot  and  there  reinter  the 
remains  of  those  now  inteired  in  said  graves. 
In  other  words,  to  simply  move  said  remains 
to  another  portion  of  the  ^Masonic  graveyard,' 
and  there  reinter  them,  marking  the  new 
graves  with  the  stones  and  monuments  which 
now  mark  the  old.  All  of  the  above  labor 
will  be  done  under  the  direct  supervision  of 
A  committee  of  the  said  lodge,  with  a  due 
regard  for  the  sanctity  of  the  dead,  and  due 
regard  for  the  wishes  of  the  living,  so  far 
as  not  incompatible  [591]  with  the  plan  above 
outlined.  Relatives  or  frieifds  of  deceased 
persons  may,  if  they  so  desire,  have  the  re- 
mains of  any  person  or  persons  removed  and 
reinterred  in  that  portion  of  the  cemetery  to 
l)c  net  apart  for  this  purpose,  and  the  lodge 
will  pay  the  reasonable  expenses  *of  such 
removal  and  reinterment.  It  may  not  be  out 
of  place  to  say  that  Fredericksburg  Ijodge 
•owns  the  said  Masonic  graveyard  in  fee  sim- 
ple and  has  done  so  for  over  one  hundred 
years,  that  from  time  to  time  the  remains  of 
deceased  persons  have  been  interred  there 
'with  the  acquiescence  of  the  lodge,  however, 
always  reserving  its  title  to  the  grounds; 
that  for  many  years  this  graveyard  has  been 
in. a  neglected  and  abandoned  condition,  ow- 
ing to  the  complete  and  continued  failure  of 
the  rela/tives  of  those  whose  remains  are  there- 
in interred  to  spend  either  time  or  money  in 
Iveeping  the  cemetery  or  graves  in  proper 
order,  and  that  its  condition  has  been  a  con- 
tinuous reproach  to  all  concerned  therewith. 
The  people  of  Fredericksburg  know  too  well 
its  past  and  present  condition  to  require  any 
further  explanation  thereof.  When  this  pro* 
posed  memorial  temple  to  the  great  Mason 
in  whose  honor  it  is  proposed  to  build  it  shall 
be  erected  on  the  site  selected,  as  we  trust 
it  soon  will  be,  the  very  fact  of  its  erection 
on  a  part  of  the  old  burying  grounds  will  be 
the  strongest  guarantee  that  the  graves  in 
the  other  portion  of  this  lot,  where  there  is 
ample  room  for  these  reinterments,  will  here- 
after be  kept  in  proper  condition,  whereas, 
judging  the  future  by  the  past,  if  present 
conditions  continue  it  will  be  a  matter  of  a 
few  years  before  every  grave  in  the  old 
^cemetery  will  have  gone  to  rack  and  ruin  and 


the  identity  of  the  cemetery  itself  completely 
and  everlastingly  lost.  In  this  spirit,  there- 
fore, Fredericksburg  Lodge  No.  4,  A.  F.  and 
A.  M.  proposes  to  erect  on  the  portion  of  this 
lot  described  a  handsome  memorial  temple 
dedicated  to  George  Washington  who  first 
saw  the  great  light  of  Masonry  within  the 
confines  of  this  lodge  room." 

In  little  more  than  one  month  after  the 
adoption  by  the  lodge  of  the  resolution  men- 
tioned, Daniel  Grinnan  and  others  [592]  filed 
the  bill,  which  is  the  foundation  of  this  litiga- 
tion, alleging  that  their  grandfather,  grand- 
mother and  about  seven  other  relatives  were 
buried  in  that  portion  of  the  Masonic  cem- 
etery from  which  it  was  proposed  by  the  lodge 
to  remove  the  graves,  and  praying  that  those 
graves  in  which  they  were  interested  might 
be  protected  from  the  invasion  and  desecra- 
tion proposed  by  the  lodge;  that  ''the  ground 
where  the  deceased  members  of  their  family 
are  buried  is  to  them  a  sacrM  place,  and  is 
held  by  them  in  great  veneration  and  esteem 
— ^a  sentiment  that  prevails  among  all  civ- 
ilized nations;  and  that  the  said  burial  place 
has  been  held  in  great  veneration  and  esteem 
in  their  family  for  a  period  of  at  least  eighty 
years ;  that  they  view  with  great  aversion  and 
horror  any  attempt  that  persons  might  make 
to  disturb  or  molest  in  any  way  their  dead 
lying  in  said  cemetery,  or  their  tombstones: 
and  that  they  would  be  recreant  to  their  duty 
if  they  did  not  resist  any  such  attempt."  The 
complainants  further  allege  that  they  have 
legal  rights  in  the  spot  of  ground  where  their 
dead  are  buried,  which  they  rely  on  to  pro- 
tect such  spot  from  molestation  or  disturb- 
ance. 

In  response  to  the  prayer  of  the  bill  an  in- 
junction was  granted,  which  was  subsequently 
dissolved  and  the  bill  dismissed,  after  a  hear- 
ing upon  all  the  facts  and  circumstances 
adduced  by  both  the  plaintiffs  and  defend- 
ants. From  that  decree  the  present  appeal 
was  taken. 

There  is  nothing  in  our  statute  law  ap- 
plicable to  the  facts  here  presented,  nor  is 
there  anything  in  such  statutes  showing  that 
the  policy  of  this  Commonwealth  is  averse  to 
the  removal  of  graves  in  a  reverent  and  prop- 
er manner  under  all  circumstances.  Code 
1904,  sec.  1416-a.  There  can,  however,  be  no 
question  of  the  power  of  a  court  of  equity  to 
deal  with  a  situation  like  the  present,  not- 
withstanding the  absence  of  legislation  on  the 
subject,  and  to  authorize,  in  its  sound  judicial 
discretion,  the  removal  of  graves  or  cemeteries 
in  a  proper  case,  after  the  consideration  of 
all  the  facts  and  with  due  regard  to  the  rights 
and  feelings  of  all  coneemed. 

[693]  The  courts  are  much  divided  as  to 
the  character  of  the  estate  one  may  have 
in  a  burial  lot  in  a  eemetery.  It  is  certain 
that  it  is  not  a  fee.    The  weight  of  authority 
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k,  and  we  tiiink  the  better  view,  that  it  is  a 
mere  privilege  or  license  to  make  interments 
in  the  lot  exclusively  of  others  as  long  as  the 
burying  ground  or  cemetery  remains  as  such. 
Kineaid's  Appeal,  66  Pa.  St.  411,  5  Am.  Rep. 
377;  Partridge  v.  Baltimore  First  Independ- 
ent Church,  39  Md.  631;  Bessemer  Land,  etc. 
€o.  V.  Jenkins,  111  Ala.  135,  18  S(5.  565,  56 
Am.  St.  Rep.  26. 

In  Kincaid's  Appeal,  supra,  the  court  held 
that  ''The  lot  holder  purchased  a  license — 
nothing  more — irrevocable  as  long  as  the 
place  continued  a  burying  ground,  but  giving 
no  title  to  the  soil.  .  .  .  But  if  in  the 
course  of  time  it  should  become  necessary  to 
vacate  the  ground  as  a  burying  ground,  all 
that  he  could  claim,  in  law  or  equity,  would 
be  that  he  should  have  due  notice,  and  the 
opportunity  afforded  him  of  removing  the 
bodies  and  monuments  to  some  place  of  his 
own  selection,  or  that,  on  his  failing  to  do  so, 
such  removal  should  be  made  by  others.  He 
accepted  the  grant  or  license  subject  to  this 
necessary  condition." 

In  Roanoke  Cemetery  Co.  v.  Goodwin,  101 
Va.  610,  44  S.  E.  770,  this  court  says  "that 
a  purchaser  of  a  lot  in  a  cemetery  does  not 
acquire  absolute  right  in,  or  dominion  over, 
such  lot,  but  merely  a  qualified  and  usufruc- 
tuary right  for  the  purposes  to  which  the  lots 
are  devoted." 

In  the  Instant  case  there  was  no  purchase 
of  lots,  not  even  a  certificate  issued  and  held 
as  evidence  of  title.  The  chief  objection  of 
the  complainants  is  that  the  removal  of  the 
graves  of  their  relatives  frbm  one  part  of  this 
small  cemetery  to  another  is  an  unwarranted 
injury  to  their  sentiments  and  feelings. 

We  are  of  opinion  that,  upon  consideration 
of  all  the  facts,  the  removal  proposed  in  this 
case  would,  instead  of  desecrating  the  sep- 
ulchre of  complainants'  dead,  rather  tend  to 
preserve  [594]  and  beautify  their  resting 
place.  The  evidence  abundantly  shows  that 
the  condition  of  this  cemetery  for  the  past 
fifty  years  has  been  melancholy  indeed.  In 
the  decree  appealed  from  the  learned  judge 
of  the  circuit  court  uses  this  language :  "And 
it  further  appearing  to  the  court  that  until 
the  lodge  proposed  to  devote  a  portion  of  said 
lot,  as  originally  intended  when  the  lot  was 
acquired,  to  the  erection  thereon  of  a  Masonic 
lodge,  and  to  dedicate  the  same  as  a  Memorial 
Temple  to  George  Washington,  who  became  a 
Mason  in  said  lodge,  and  to  reinter  the  bodies 
removed  for  that  purpose  in  another  portion 
of  said  lot,  the  graves  of  all  Masons  and  their 
families  buried  therein  had  for  fifty  years  or 
more  been  wholly  neglected  by  their  descend- 
ants, including  the  plaintiffs  in  this  case,  and 
said  cemetery  had  become  an  eyesore  and  a 
nuisance  as  set  forth  in  the  opinion  in  writ- 
ing of  the  court  made  a  part  of  the  record." 
Id  the  opinion  referred  to  the  court  further 


says:  "Courts  of  equity  have  permitted  the 
removal  of  the  dead,  and  the  removal  of  cem- 
eteries under  some  circumstances,  and  it 
seems  to  me  this  is  a  case  appealing  as  strong- 
ly to  this  court  as  any  I  have  read,  where 
such  removal  was  sanctioned.  Only  a  very 
small  number  of  relatives  of  those  buried 
in  this  cemetery  are  objecting  to  the  pro- 
posed removal.  Those  who  do  not  object 
doubtless  acquiesce  in  the  proposition,  be- 
cause they  know  that,  unless  some  fund  is 
provided  to  maintain  the  cemetery,  especially 
as  there  are  no  more  interments  to  be  made 
therein,  and  that,  therefore,  personal  interest 
in  its  upkeep  must  in  time  fail,  that  in  time 
the  melancholy  conditions  disclosed  by  the 
record  will  be  repeated  and  aggravated,  and 
that  ultimately  the  police  power  of  Fred- 
ericksburg will,  with  alien  hands  of  hirelings, 
remove  their  dead.  On  the  other  hand,  they 
doubtless  see,  if  the  proposition  of  the  lodge 
is  consummated,  not  only  the  assurance  of  a 
permanent  resting  place  for  their  dead,  but 
that  their  place  of  sepulchre  will  always  be 
maintained  in  good  order  by  the  tender  care 
of  their  Masonic  brethren." 

The  evidence  justifies  a  more  gloomy  pic- 
ture of  the  unattractive  [595]  and  neglected 
condition  of  this  cemetery  than  has  been 
drawn  by  the  lower  court,  but  we  deem  fur- 
ther details  with  respect  to  that  matter  un- 
necessary. The  site  of  this  cemetery  is  in 
the  centre  of  the  city,  in  its  residential 
section,  fronting  on  two  residential  streets, 
with  nothing  to  obscure  or  detract  from  the 
architectural  proportions  of  the  temple  that 
it  is  proposed  to  erect  on  the.  corner  thereof. 
But  far  above  all  other  considerations  in 
favor  of  this  site  which  should  commend  it 
to  the  families  of  those  who  are  buried  there, 
is,  as  said  by  learned  counsel,  "the  fact  that 
the  erection  of  such  a  temple  and  home  there- 
on would  be  a  perpetual  pledge  to  all  such 
that  the  last  resting  place  of  the  ashes  of 
those  whose  memory  they  profess  to  revere 
will  be  sacredly  preserved  and  cared  for,  as 
will  be  the  teinple  and  home  itself,  in  whose 
shadow  said  ashes  will  repose,  and  not  until 
the  memory  of  Washington  shall  cease  to 
inspire  reverence  and  love  in  the  hearts  of 
mankind  will  said  spot  be  neglected  by  future 
generations  of  Masons." 

We  are  of  opinion,  as  already  said,  that  the 
desecration  of  the  graves  in  which  complain- 
ants are  interested  is  in  the  neglected  and 
unsightly  spot  where  they  repose,  and  not 
in  their  reverent  and  careful  removal  to 
another  part  of  the  same  cemetery  where 
their  surroundings  will  be  beautified  and 
cared  for  indefinitely.  Every  removal  of 
graves  is  not  a  desecration;  on  the  contrary, 
Buch  removal  is  often  demanded  by  the  high- 
est considerations  of  duty  and  respect  for  the 
memorv  of  the  dead.    Instances  are  innumer- 
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able  Tfliera  not  only  graves  are  removed,  but 
whole  cemeteries  are  transferred  to  anothfir 
and  different  location.  The  idea  that  to  re- 
move them  is  a  desecration  is  negatived  by 
our  statute  (sec  1406-a,  Code,  1904),  which 
permits  the  removal  of  cemeteries  under  cer- 
tain circumstances  and  conditions. 

In  the  case  of  Little  v.  Presbyterian 
Church,  68  S.  C.  489,  47  S.  E.  974,  a  very 
pertinent  authority,  after  conceding  all  the 
right  possible  in  the  descendants  to  protect 
their  dead,  and  the  ground  in  which  they 
are  interred,  from  unnecessary  [596]  in- 
vasion or  disturbance,  it  is  said:  "The  very 
delicate  question  to  be  decided  in  each  case 
is  whether,  having  all  the  circumstances  in 
view,  the  proposed  removal  should  be  regard- 
ed an  undue  intrusion  on  the  tender  sensibili- 
ties of  those  interested.  In  the  consideration 
it  should  be  remembered  that  in  this  com- 
paratively new  country  the  dead  have  often 
been  buried  in  very  unsuitable  places,  and 
that  removals  have  often  taken  place  in  the 
exercise  of  the  most  tender  sentiment,  in  view 
of  the  future  forgetfulness  and  disregard  of 
the  old  neighborhood  graveyards  as  the 
country  is  changed  and  developed.  If  such 
removals  by  private  individuals  tend  to  pro- 
mote, rather  than  destroy,  reverence  for  the 
dead,  the  court  should  certainly  hesitate  to 
prevent  such  action  by  a  church,  when  it 
seems  to  the  court  that  such  removal  would 
have  a  like  result.  The  evidence  is  clear  that 
this  cemetery  is  much  neglected,  and  its  con- 
dition is  not  such  as  to  stimulate  any  of  the 
finer  sentiments  of  respect  due  to  the  dead. 
If  the  church  is  removed,  it  Ib  extremely 
probable  that  it  will  be  still  more  neglected. 
.  .  .  When  those  who  now  care  for  them 
as  sacred  shall  pass  away,  and  the  relation- 
ship of  future  generations  to  these  dead  be- 
comes more  remote,  there  is  little  room  to 
doubt  that  they  will  be  almost,  if  not  en- 
tirely, forgotten,  and  the  land  used  for  other 
purposes.  So  far,  therefore,  from  the  prop- 
osition of  the  church  to  sell  the  property 
and  remove  the  dead  to  the  city  cemetery 
indicating  any  disregard  of  the  sacredness  of 
the  association,  we  think  if  carried  out  it 
will  promote  in  the  highest  degree  the  very 
high  purpose  which  those  who  object  wish 
to  conserve." 

In  Newark  v.  Stockton,  44  N.  J.  Eq.  179, 
14  Atl.  630,  Chief  Justice  Beasley,  speaking 
for  the  court,  in  a  case  where  a  court  of 
equity  was  asked  to  restrain  the  city  of 
Newark  from  removing  the  dead  bodies  from 
ait  abandoned  graveyard  in  the  heart  of  the 
city,  says:  "Nor  is  the  case  in  this  respect 
strengthened  by  the  fact  that  the  bodies  of 
the  ancestors  of  these  prosecutors  were  per- 
mitted to  be  buried  in  this  cemetery.  Such 
a  circumstance  [597]  does  not  confer  on  the 
descendants  of  such  persons  the  right  to  in- 


tervene and  prevent  the  property  from  beiiig^ 
devoted,  when  necessity  or  oonvenience  calls 
for  it,  to  other  purpooes.  The  cases  are 
numerous  and  uncontradicted  settling  the 
law  in  this  way,  so  that  it  is  superfluous  to 
refer  to  them  or  discuss  the  subject.  .  .  . 
But  although  the  present  scheme  of  oonvert- 
ing  this  tract  of  land  to  an  alien  use  coald 
not  be  carried  into  effect  by  means  of  the 
statute  which  has  been  enacted  for  that  pur- 
pose, in  our  opinion  the  same  end  could  and 
would  be  reached  through  the  intervention  of 
a  court  of  equity.  .  .  .  The  design  of 
the  donors  was  to  provide  a  place  of  burial, 
not  for  one  or  two  generations  of  the  inhab- 
itants of  this  city,  but  for  all  future  genera- 
tions. But  this  cemetery  has  long  since 
ceased  to  be  used  as  a  place  of  sepulchre. 
Such  a  use  of  it  has  been  and  is  now  for- 
bidden by  law.  It  is  a  cemetery  of  the  past 
— a  place  where  the  bodies  of  a  bygone  gen- 
eration repose.  .  .  .  The  inhabitants  of 
the  city,  who  are  the  beneficiaries  of  the 
charity,  through  their  duly  constituted  au- 
thorities, would  stand  b^ore  the  court,  show- 
ing that  the  devotion  of  the  land  to  its 
present  purpose  is,  taken  as  a  whole,  not  a 
benefit,  but  a  serious  detriment  to  the  pub- 
lic, and  that  it  is  reasonable  to  remove  the 
bodies  in  this  yard  to  a  more  suitable  place, 
to  be  provided  out  of  the  city  treasury,  and 
thus  effectuate  that  part  of  this  charity  that 
only  is  susceptible  of  being  carried  out.  It 
is  not  perceived  on  what  ground  a  court  of 
equity  could  refuse  to  accede  to  such  a  pray- 
er; for  it  does  not  seem  possible  that  any 
reasonable  person  would  say  that  this  tract 
of  land,  in  the  most  populous  part  of  a  large 
city,  should  be  permitted  to  remain,  for  all 
future  time,  devoted  merely  to  its  present 
use;  for  to  say  this  would  in  effect  be  to 
maintain  that  a  charity  will  be  so  carried 
into  effect  as  to  work  an  injury  to  its  ben- 
eficiaries. It  seems  to  us  plain  that,  under 
the  conditions  presented,  the  chancellor,  if 
he  has  been  properly  applied  to,  would  have 
been  bound  to  permit  the  designed  transmu- 
tation [698]  of  this  property.  And  if  this 
be  so,  then  the  injunction  should  not  have 
issued,  for  the  court  will  not  enjoin  the  act 
of  a  trustee  of  a  charitable  use,  which  itself 
would  have  directed  to  be  done  had  the  case 
been  before  it." 

The  case  of  Partridge  v.  Baltimore  First 
Independent  Church,  supra,  is  to  the  same 
effect.  See  also  Bessemer  Land,  etc.  Co.  v. 
Jenkins,  supra. 

In  view  of  the  evidence  presented  by  the 
record  before  us  and  in  the  light  of  the 
authorities  cited,  we  are  of  opinion  that 
there  is  no  error  in  the  decree  complained 
of,  and  it  is  affirmed. 

Affirmed. 
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Introductoiry. 

The  earlier  cases  discussing  the  right  of 
property  in  the  dead  body  of  a  human  being 
will  be  found  collected  in  the  notes  to  Louis- 
ville, etc.  R.  Co.  V.  Wilson,  3  Ann.  Cas.  128; 
Beaulieu  v.  Great  Northern  Railway  Co.  14 
Ann.  Cas.  462;  Darcy  v.  Presbyterian  Hos- 
pital, Ann.  €as.  1912D  1240;  and  Keyes  v. 
Konkel,  75  Am.  St.  Rep.  423.  The  purpose 
of  the  present  note  is  to  review  the  recent 
cases  on  that  subject. 

With  Be&pect  to  Burial, 

Though  the  comm<Hi  law  recognizes  no 
property  in  the  body  of  a  deceased  person  in 
a  technical  sense  yet  the  right  of  possession 
and  preservation  for  burial  purposes  exists 
in  the  nearest  relatires  of  the  deceased  aris- 
ing out  of  their  duty  to  bury  their  dead. 
Birmingham  Transfer,  etc.  Co.  ▼.  Still,  7  Ala. 
App.  556,  61  So.' 611;  Deavors  v.  Southern 
Exp.  Co.  (Ala.)  76  So.  288;  Mensinger  v. 
O'Hara,  189  111.  App.  48  j  Seaton  v.  Com, 
149  Ky.  498,  149  S.  W.  871,  42  L.R.A.(N.S.) 
211;  Wall  V.  St.  Louis,  etc.  R.  Co.  184  Mo, 
App.  127,  168  S.  W.  267;  Thompson  v. 
Pierce,  96  Neb.  692,  146  N.  W.  948;  Finley 
v.  Atlantic  Transport  Co.  220  N.  Y.  249, 
Ann.  Cas.  1917D  726,  115  N.  E.  716,  L.R.A. 
1917E  852,  affinrming  172  App.  Div.  959,  157 
N.  Y.  S.  1124,  affirmmg  90  Misc.  480,  153  N., 
Y.  S.  439;  Hasselbach  v.  Mt.  Sinai  Hospital, 
173  App.  Div.  89,  159  N.  Y.  S.  376 ;  Floyd  v. 
Atlantic  Coast  Line  R.  Co.  167  N.  C.  55,  83 
S,  E.  12,  L.R.A.  1915B  519;  Wright  v. 
Hamed  (Tex.)  163  S.  W.  685;  Awtrey  v. 
Norfolk,  etc.  R.  Co.  (Va.)  93  S.  E.  570. 

In  Finley  v.  Atlantic  Transport  Co.  220 
N.  Y.  249,  Ann.  Cas.  1917D  726,  115  N.  E. 
715,  L.R.A.  1917E  852,  affirming  172  App. 
Div.  959,  157  N.  Y.  S.  1124,  affirming  90 
'  Misc.  480,  153  N.  Y.  S.  439,  it  appeared  that 
the  plaintiff's  father  died  at  sea  on  one  of 
the  ships  of  the  defendant;  that  the  defend- 
ant embalmed  the  body  and  cast  it  into  the 
sea  when  within  twenty  hours  of  the  port  of 
destination.  The  court  held  that  the  de- 
fendant should  have  transported  the  body  to 
the  steamer's  destination  and  delivered  the 
same  to  the  persons  entitled  to  its  possession 
for  burial,  saying:  "That  there  is  no  right 
of  property  in  a  dead  body  in  the  ordinary 
acceptation  of  the  term  is  undoubtedly  true 


when  limited  to  a  property  right  as  under- 
stood in  the  commercial  sense.  Respect  for 
the  dead,  the  feelings  of  mankind  for  their 
deceased  parents,  relatives  and  friends  has 
been  recognized  by  the  legislature  and  the 
eourts.  In  this  state,  the  Penal  Law,  section 
2211,  provides  'except  in  the  case  in  which 
a  right  to  dissect  it  is  expressly  conferred 
by  law,  every  dead  body  of  a  human  being, 
lying  within  this  state,  must  be  decently 
buried  within  a  reasonable  time  after  death.' 
A  right  of  dissection  exists  only  when  a 
coroner  is  authorized  by  law  to  hold  an  in- 
quest and  no  further;  or  whenever  and  so 
far  as  the  husband,  wife  or  next  of  kin  of 
the  deceased,  being  charged  by  law  with  the 
duty  of  burial;  may  authorize  dissection  for 
the  purpose  of  ascertaining  the  cause  of 
death  and  no  further;  by  order  of  the  court 
in  a  criminal  proceeding  to  ascertain  the 
cause  of  death  (Penal  Law,  §  2213);  by 
medical  colleges  upon  bodies  delivered  to 
them  by  hospitals,  prisons,  asylums,  etc.,  pro- 
vided no  corpse  shall  be  delivered  or  received 
if  desired  for  interment  by  relatives  or 
friends  within  forty-eight  hours  after  death, 
or,  if  known  to  have  relatives  or  friends, 
without  the  assent  of  such  relatives  or 
friends,  etc.  (Public  Health  Law  (Cons. 
Laws,  ch.  45)  §§  316,  317.)  At  common  law 
it  is  the  duty  of  an  individual  under  whose 
roof  a  poor  person  dies  to  carry  the  body 
decently  covered  to  the  place  of  burial  and 
to  refrain  from  doing  anything  which  pre- 
vents in  anywise  a  suitable  burial.  The 
body  cannot  be  cast  out  so  as  to  expose  the 
same  to  violation  or  to  offend  the  feelings 
or  injure  the  health  of  the  living.  .  .  . 
Under  the  circumstances  and  the  facts  al- 
leged in  the  complaint  a  reasonable  discharge 
of  the  common-law  duty  required  defendant 
to  transport  the  body  to  the  port  of  New 
York  and  deliver  it  to  the  parties  entitled  to 
the  possession  of  the  same  for  burial.  At 
the  time  of  the  burial  at  sea  the  body  could 
have  been  carried  to  port  without  injurious 
effect.  Had  the  steamship  been  passing 
through  the  harbor  of  New  York  and  ap- 
proaching its  dock,  it  could  scarcely  be  said 
that  the  defendant  would  be  justified  in 
casting  the  body  into  the  water  from  whence 
it  could  not  be  reclaimed,  thereby  depriving 
the  next  of  kin  of  the  solace  of  giving  the 
body  a  decent  burial  on  land." 

In  Wall  V.  St.  Louis,  etc.  R.  Co.  184  Mo. 
127,  168  S.  W.  257,  the  court  said:  "It  is 
true  that  a  corpse  is  not  property  in  the 
commercial  sense  of  that  term,  but  the  most 
tender  affections  of  the  human  heart  cluster 
about  the  bodies  of  one's  loved  ones  who  have 
passed.  Therefore,  in  accord  with  high  and 
lofty  sentiment,  the  courts  have  come  to 
recognize  and  declare  what  is  termed  a  quasi 
property  right,  which  entitles  the  husband 
or  wife  or  next  of  kin  to  the  possession  or 
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control  of  the  body  for  the  purpose  of  decent 
sepulture.  [Litteral  v.  Litteral,  131  Mo. 
App.  306,  111  S.  W.  872;  Wilson  v.  St. 
Louis,  etc.  R.  Co.  160  Mo.  App.  649,  142 
S.  W.  775.]  In  this  view,  one  may  recover 
for  any  injury  done  to,  or  indignity  com- 
mitted upon,  the  body  of  his  deceased  as 
though  a  property  right  with  respect  thereto 
obtained  in  him.  [Wilson  v.  St.  Louis,  etc. 
R.  Co.  160  Mo.  App.  649,  142  S.  W.  775; 
Larson  v.  Chase,  47  Minn.  307,  14  L.R.A. 
85;  Douglas  v.  Stokes,  149  Ky.  506,  149 
S.  W.  849.]  This  being  true,  the  court  erred 
in  striking  from  the  petition  the  averment 
above  set  out,  to  the  effect  that  the  body  of 
plaintiff's  mother  was  disarranged  in  the 
casket 'and  the  head  thereof  thrown  to  one 
side  and  the  face  bruised  because  of  the 
rough  handling  by  defendant's  agents." 

In  Mensinger  v.  O'Hara,  189  111.  App.  48,  the 
court  said:  *' We  are  reminded,  however  .  .  . 
that  the  common  law  did  not  recognize  any 
right  of  property  in  the  dead  body  of  a  human 
being,  and  that  as  yet  we  have  no  statute 
in  this  state  which  changes  the  common-law 
rule  in  that  respect.  If  it  were  necessary  in 
this  case  for  us  to  point  out  the  fallacy  in 
this  reasoning,  we  apprehend  that  it  would 
not  be  very  difficult  to  find  good  reasons  for 
holding  that  the  right  of  a  surviving  husband 
to  the  undisturbed  possession  and  control  of 
his  wife's  remains  may  well  be  included  in 
the  category  of  personal  rights,  as  now  rec- 
ognized by  the  law  of  this  state.  It  is 
unnecessary,  however,  to  go  that  far  in  this 
case.  The  decided  weight  of  authority  in 
this  country  supports  the  proposition  that 
while  a  dead  body  is  not  considered  as  prop- 
erty, in  the  ordinary,  technical  sense  in 
which  that  word  is  usually  employed,  yet  the 
law  does  recognize  a  right,  somewhat  akin, 
perhaps,  to  a  property  right,  arising  out  of 
the  duty  of  the  nearest  relatives  of  the  de- 
ceased to  bury  their  dead,  which  authorizes 
and  requires  them  to  take  possession  and 
control  of  the  dead  body  for  the  purpose  of 
giving  it  a  decent  burial.  This  right  is  an 
exclusive  right  to  the  custody  and  possession 
of  the  remains,  and  in  the  absence  of  any 
testamentary  disposition,  belongs  to  the  sur- 
viving husband  or  wife,  if  any,  or  if  there  be 
none,  then  to  the  next  of  kin." 

In  Seaton  v.  Com.  149  Ky.  498,  149  S.  W. 
871,  42  L.R.A.(N.S.)  211,  it  appeared  that 
the  defendant,  whose  child  was  prematurely 
born,  dying  two  weeks  later,  buried  it  in  a 
strip  of  woodland  owned  by  him,  placing  the 
body  in  a  small  paper  box  enclosed  in  a 
cheap  wooden  one.  He  dug  a  grave  about 
two  feet  deep  and  placed  the  box  therein, 
covering  it  over.  There  was  no  burial  service 
and  no  relatives  were  invited  to  attend.  The 
court  held  that  in  the  principles  of  the  com- 
mon law  he  was  guilty  of  no  offense,  saying: 
*'In  the  case  of  Neighbors  v.  Neighbors,  112 


Ky.  161,  the  question  was  raised  as  to  the 
right  of  the  widow  and  children  to  have 
the  body  of  their  deceased  husband  and  fa- 
ther removed  from  one  burying  ground  to 
another  nearer  their  home.  Their  right  to  do 
this  was  resisted  by  the  brothers  and  sisters 
of  the  deceased.  Upon  consideration  here, 
it  was  held:  There  is  not  a  property  right 
to  a  dead  body  in  a  commercial  sense,  but 
there  is  a  right  to  bury  it  which  the  courts 
of  law  will  recognize  and  protect.  This  right 
embraces  the  right  to  select  the  place  of 
burial  and  to  change  it  at  pleasure.  This 
right,  in  tlie  absence  of  testamentary  dis- 
position of  the  body,  belongs  to  the  next  of 
kin.'  Hence,  under  the  rule  announced  in 
that  case,  it  was  the  right  of  appellant  ta 
select  the  place  where  his  child  should  be 
buried,  and  he  violated  no  law  or  .duty  which 
he  owed  to  the  commonwealth  or  to  the 
public,  in  selecting  a  spot  in  his  woods  lot^ 
rather  than  in  some  public  cemetery  or  pri- 
vate burying  ground.  This  brings  us  to  a 
consideration  of  the  second  charge  in  the 
indictment,  to  wit:  that  appellant  failed 
and  refused  to  furnish  a  respectable  and 
proper  coffin  or  casket,  in  which  to  bury  his 
child.  There  is  no  rule  of  law  defining  how 
a  corpse  shall  be  dressed  for  burial,  or  the 
character  of  coffin  or  casket  in  which  it  shall 
be  enclosed,  or  the  material  out  of  which  the 
box,  in  which  the  cofiin  is  to  be  placed,  shall 
be  made,  or  the  depth  of  the  grave.  These 
matters  are  left,  as  from  the  very  exigencies 
of  the  case  they  must  be,  for  determination 
by  relatives,  friends  or  persons  having  the 
matter  in  charge.  The  terms,  'decent,*  're- 
spectable' and  'proper'  burial,  as  used  in  this 
connection,  are  necessarily  relative  terms* 
varying,  of  course,  with  the  financial  and 
social  standing  of  the  deceased  and  his  rel- 
atives, and  not  infrequently  affected  by  the 
community  and  the  rules  of  religious,  social 
or  political  organizations,  of  which  the  de- 
ceased may  have  been  a  member  or  with 
which  he  was  affiliated.  What  would  be 
regarded  as  entirely  proper  and  appropriate 
by  one,  might  be  regarded  as  wholly  inad- 
equate and  altogether  unsuitable  by  another, 
and  80,  no  rule  governing  the  case  can  well 
be  formulated,  but,  by  common  consent,  a 
determination  of  these  matters  is  left  ex- 
clusively to  the  relatives  or  friends  of  the 
deceased.  The  evidence  shows  that  the  corpse, 
in  this  case,  was  clothed,  and  we  must  pre- 
sume, properly  so.  The  father  chose  a  prac- 
tically worthless  paper  box  in  which  to  bury 
it,  rather  than  go  to  the  expense  of  purchas- 
ing a  coffin,  or  having  one  made.  It  was 
satisfactory  to  him,  and,  while  it  no  doubt 
shocked  the  sense  of  propriety  of  his  neigh- 
bors and  the  people  generally  in  that  locality, 
if  ha  had  a  legal  right  to  make  a  selection, 
no  just  ground  of  complaint  is  afforded  be- 
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cause,  in  the  exercise  of  that  righti  he  failed 
to  make  a  selection  that  would  have  been, 
in  the  minds  of  his  neighbors  and  friends, 
regarded  as  suitable,  decent,  proper  or  appro- 
priate. It  is  urged  that,  iuasmuoh  as  ap- 
pellant was  able  to  furnish  a  coffin,  whether 
manufactured  or  homemade,  in  which  to  bury 
the  child,  he  should  be  punished  for  his 
failure  to  do  so.  This  claim  is  based  upon 
the  idea  that  the  coffin  must  be  of  some 
wooden  or  metallic  substance.  There  is  no 
law  80  holding,  and  custom  had  not  so  de- 
creed. Webster,  in  his  New  International 
Dictionary,  defines  coffin  to  be:  'A  chest  or 
case  for  the  reception  of  a  corpse,  commonly 
of  wood  or  metal,  though  among  the  ancients 
stone  and  pottery  coffins  occurred.  Coffin 
generally  designates  the  case  immediately  en- 
closing the  body.'  The  custom  of  the  country 
imposed  upon  appellant  only  the  duty  of 
decently  burying  his  child.  That  is,  it  must 
be  properly  clothed  when  taken  to  the  place 
of  burial,  and  then  placed  in  the  ground  or 
tomb,  so  that  it  will  not  become  offensive  or 
injurious  to  the  lives  of  others.  He  may  not 
cast  it  into  the  street,  or  into  a  running 
stream,  or  into  a  hole  in  the  ground,  or  make 
any  disposition  of  it  that  might  be  regarded 
as  creating  a  nuisance,  be  offensive  to  the 
sense  of  decency,  or  be  injurious  to  the  health 
of  the  community.  Wynkoop  v.  Wynkoop, 
42  Pa.  St.  293,  82  Am.  Dec.  506;  State  v. 
Kauavan,  1  Greenl.  (Me.)  226;  Reg.  v.  Vann, 
6  British  Crown  Cases,  324.  The  good  of 
society  prohibits  him  from  so  doing.  But, 
since  he  is  left  absolutely  free  to  determine 
the  kind  of  casket  in  which  the  child  should 
lie  buried,  we  cannot  hold  that  he  should 
be  punished  because  the  selection  made  by 
him  was  not  such  as  his  neighbors  and  the 
people  of  the  commimity  in  which  he  lived, 
would  have  made." 

Where  a  husband  and  wife  have  been 
divorced  and  the  custody  of  the  child  grant- 
ed to  the  wife,  it  has  been  held  that  the  wife, 
on  the  child's  death,  is  entitled  to  the  pos- 
session of  the  body  for  burial.  Rader  v. 
Davis,  164  la.  306,  Ann.  Cas.  1914A  1245, 
134  N.  W.  849,  38  L.R.A.(N.S.)  131. 

As  to  the  extent  to  which  the  control  of 
the  surviving  relatives  over  a  dead  body  is 
impaired  by  a  provision  in  a  policy  of  life 
or  accident  insurance  giving  to  the  insurer 
the  right  to  an  autopsy,  see  the  note  to 
Johnson  v.  Mutual  Casualty  Co.  Ann.  Cas. 
1916A  154. 

With  Beapect  to  Disinterment, 

The  right  to  remove  a  dead  body  from  one 
burial  place  to  another  lies  with  the  sur- 
viving spouse,  where  there  is  one;  otherwise 
with  the  next  of  kin.  Meredith's  Monument, 
28  Pa.  Co.  Ct.  288;  Cooney  v.  Lawrence,  2 
Pa.  Dist  22. 


In  the  case  first  cited  it  appeared  that  an 
association  was  formed  to  erect  a  monument 
over  the  grave  of  General  Meredith  after  the 
removal  of  his  remains  to  a  proposed  new 
site.  It  was  the  opinion  of  the  attorney- 
general  that  his  living  relatives  should  re- 
move his  body  to  the  new  grave  and  not  the 
association.  He  said:  "I  do  not  think 
this  removal  should  be  undertaken  by  the 
association,  nor  that  the  monument  should  be 
erected  before  the  heirs  have  acted.  The 
repose  of  the  dead  is  .a  principle  to  be  care- 
fully observed,  so  as  not  to  offend  against 
the  wishes  of  the  living  relatives,  but  if  they 
concur  or  themselves  take  steps  to  change^ 
the  location  of  a  grave,  there  is  no  one  to 
restrain  them,  provided  there  be  unanimity 
among  them.  Such  being  the  case,  I  can 
perceive  no  difficulty  in  this  instance  of 
getting  the  heirs  to  act,  in  the  first  place,, 
and  then  the  question  of  the  situs  of  the 
monument   becomes   easy   of   determination." 

It  has  been  held,  however,  that  the  desire- 
of  the  deceased  as  to  the  place  of  his  burial 
should  govern,  and  that  when  he  has  been 
buried  elsewliere,  the  body  may  be  removed 
to  the  place  chosen  by  him  in  order  to  carry 
out  his  wishes.  Cooney  v.  English,  86  Misc. 
292,  148  N.  Y.  S.  285,  wherein  the  executor 
of  a  deceased  person  brought  an  action  to 
obtain  possession  of  the  remains  interred  in 
a  certain  cemetery  for  removal  to  another 
cemetery,  the  deceased  having  expressed  a 
desire  in  his  will  to  be  buried  in  the  latter 
cemetery.  It  appeared  that  he  had  been 
buried  before  the  provision  in  the  will  had 
been  seen.  The  court  held  that  the  desire  of 
the  deceased  as  to  the  place  of  his  burial 
should  control,  saying:  "The  objection  main- 
ly relied  on  by  said  defendant  (although  not 
pleaded  as  a  defense)  is  laches,  based  upon 
the  claim  that  it  was  nearly  a  year  after  the 
death  of  Patrick  English  before  his  will  was 
presented  for  probate.  I  find  no  such  state- 
ment in  the  agreed  statement  of  facts  upon 
which  this  case  is  submitted  for  decision. 
But,  assuming  it  to  be  true,  I  do  not  think 
the  wishes  of  the  deceased  should  be  set  at 
naught  merely  because  of  the  delay  of  the 
executor  in  bringing  forward  the  will.  The 
law,  as  I  infer  from  the  authorities  which  I 
have  consulted,  gives  great  weight,  if  not 
controlling  force,  in  such  matters  to  the 
wishes  of  the  deceased.  Thus  in  Pierce  v. 
Swan  Point  Cemetery,  10  R.  I.  227,  where 
the  widow  of  deceased  had  caused  his  re- 
mains to  be  removed  from  the  place  in  which 
he  had  been  buried  at  his  own  request,  the 
court  directed  them  to  be  restored  to  the 
original  place  of  burial  at  the  instance  of 
deceased's  daughter.  See  also  Matter  of 
Donn,  14  N.  Y.  S.  189;  Snyder  v.  Snyder,  60 
How.  Pr.  368,  369,  370;  Matter  of  Richard- 
son, 29  Misc.  367,  369;  14  Am.  L.  Rev.  61; 
4  Bradf.  632.    While  the  expressions  on  this 
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subject  contained  in  the  authorities  cited 
may  not  in  all  cases  be  very  clear,  they  all 
indicate  that  the  wishes  of  the  deceased  in 
the  matter  are  paramount  to  all  other  con- 
siderations. In  the  case  at  bar  the  will 
contains  an  express  direction  as  to  the  place 
of  interment — ^for  the  word  'desire*  must  be 
deemed  to  have  been  used  in  an  imperative 
senBe — and  neither  the  executor  nor  the  court 
is  at  liberty  to  disregard  it.  It  is,  of  course, 
true  that  the  remains  of  a  deceased  person 
should  not  be  removed  from  the  place  of 
sepulture  for  light  reasons.  But  compliance 
Avith  the  testator's  positive  direction  is  not, 
in  my  judgment,  a  light  reason,  but  a  con- 
trolling  one." 

In  Methodist  Cemetery  Case,  39  Pa.  Co.  Ct. 
17,  it  appeared  that  a  church  building  had 
been  removed  leaving  an  old  burying  ground 
remaining  in  a  business  portion  of  a  town. 
The  ground  covered  by  the  cemetery  was  not 
needed  for  public  uses,  nor  was  it  a  menace 
to  the  health  of  the  community.  The  removal 
of  the  dead  could  not  be  accomplished  in  a 
^satisfactory  manner  and  a  fund  was  to  be 
raised  to  keep  the  cemetery  in  proper  con- 
dition. It  was  held  that  no  sufficient  grounds 
had  been  shown  to  justify  a  removal  of  the 
bodies  buried  in  the  old  cemetery  to  a  new 
one. 

A  petition  brought  by  citizens  under  a 
statute,  authorizing  the  removal  of  bodies 
from  one  cemetery  to  another,  has  been  de- 
nied on  the  ground  that  the  cemetery  was 
owned  by  private  persons,  the  court  holding 
that  the  petition  should  have  been  brought 
by  them  and  the  expense  of  removing  the 
bodies  charged  to  the  cemetery  owners. 
Oreat  Island  Cemetery,  22  Pa.  Dist.  607.  To 
the  same  effect  see  Lock  Haven  Cemetery, 
22  Pa.  Dist.  614. 

In  a  proper  case,  the  removal  of  graves 
to  some  other  locality  will  be  authorized  by 
the  court,  opportunity  first  being  given  to  the 
owners  thereof  to  make  the  removal  to  a 
place  of  their  own  selection.  See  the  report- 
ed case. 

It  has  been  held  that  the  right  to  remove 
the  remains  of  a  deceased  person  from  one 
<^metery  to  another  against  the  will  of  the 
cemetery  authorities  depended  on  whether 
such  an  intention  was  expressed  at  the  time 
of  burial  and  agreed  to  by  the  cemetery  au- 
thorities, where  the  title  to  the  burial  lots 
was  in  a  corporation,  and  interments  were 
made  subject  to  the  rules  of  such  corporation. 
Hoppe  V.  Catholic  Cemetery,  24  Pa.  Dist.  344. 
In  that  case  a  petition  was  filed  for  a  writ 
of  mandamus  to  compel  the  defendant  to 
permit  the  disinterment  of  the  deceased  by 
her  next  of  kin,  and  the  removal  of  the  body 
to  another  cemetery.  It  appeared  that  the 
deceased  expressed  a  desire  to  be  buried  in 
a  certain  cemetery,  but  at  the  time  of  her 


death  there  was  insufficient  money  to  buy  the 
lot  so  she  was  buried  in  the  defendant  cem- 
etery with  an  intention,  on  the  part  of  the 
relatives  as  soon  as  they  were  financially 
able,  to  remove  the  body  to  a  lot  in  the 
cemetery  of  their  choice.  Nothing  was  said 
to  the  representatives  of  the  defendant  cem- 
etery of  that  intention.  The  defendant  held 
the  title  to  all  the  land  occupied  by  it  for  a 
cemetery.  The  court  denied  the  petition  for 
a  writ  of  mandamus,  saying:  ''Unquestion- 
ably, the  declarations  of  the  decedent  ex- 
pressing a  wish  as  to  burial  were  admissible, 
and  imder  ordinary  conditions  courts  will  see 
to  it  that  the  expressed  wishes  are,  as  far 
as  it  is  possible,  carried  out.  It  is  equally 
true  that  the  right  to  protect  the  remains  of 
a  deceased  person  belongs  to  the  next  of  kin, 
but  these  well-reoognized  principles  of  law 
do  not  control  this  question.  They  would 
determine  the  place  of  burial  in  the  first  in- 
stance. The  question  here  is  whether,  under 
all  the  circumstances  of  this  case,  there  is  a 
right  to  disinter  and  make  burial  in  un- 
consecrated  ground.  If  the  burial  in  the 
Cathedral  Cemetery  had  been  made  with  a 
disclosure  to  the  authorities  that  it  was 
temporary  only,  with  an  intention  to  remove 
at  a  future  time  to  an  unconsecrated  cem- 
etery, and  if  the  burial  had  thereupon  been 
made  with  the  consent  and  agreement  of  the 
authorities  to  that  understanding,  the  rem- 
edy for  mandamus  could  be  enforced.  Under 
the  facts,  however,  of  this  case  there  was 
an  implied  agreement  that  the  burial  should 
be  made  subject  to  the  rules  of  the  church, 
and  it  is  plain  that  the  rule  exists  that  no 
disinterment  can  be  made  from  consecrated  to 
unconsecrated  ground." 

It  has  been  held  that  a  religious  corpora- 
tion, owning  land  used  for  a  cemetery,  is  not 
liable  to  the  owners  of  lots  purchased  from 
it  for  bodies  stolen  from  such  lots  by  third 
parties,  in  the  absence  of  a  statute  or  a 
contract  obligation  to  protect  the  graves. 
Coleman  v.  St.  Michael's  Protestant  E. 
Church,  170  App.  Div.  658,  165  N.  Y.  S. 
1036,  rewramg  90  Misc.  118,  163  N.  Y.  S.  445. 

With  Respect  to  Recovery  for  Mutitatton. 

It  has  been  held  that  substantial  damages 
may  be  recovered  by  those  entitled  to  the 
possession  of  a  dead  body  for  burial,  for 
mental  anguish  caused  by  its  wilful  or  wan- 
ton mutilation  or  disfigurement.  Mensinger 
V.  O'Hara,  189  111.  App.  48;  Hawthorne  v. 
Delano,  167  N.  W.  196,  affirming  172  la. 
44,  152  N.  W.  17;  Woods  v.  Graham  (Minn.) 
167  N.  W.  113;  Wall  v.  St.  Louis,  etc.  R.  Co. 
184  Mo.  App.  127,  168  S.  W.  257;  Thompson 
V.  Pierce,  95  Neb.  692,  146  N.  W.  948. 

In  Woods  V.  Graham,  supra,  it  appeared 
that  the  defendant  was  a  county  physician 
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and  attended  the  plaintiff's  daughter  as  a 
charity  patient;  that  after  the  daughter's' 
death,  he  made  an  autopsy  on  the  hody  to 
ascertain  the  cause  of  death  without  obtain- 
ing the  mother's  consent.  It  was  held  that 
dissection  being  unlawful  except  where  au- 
thorized by  statute,  or  by  'the  deceased,  or 
by  the  husband,  wife,  or  next  of  kin,  charged 
by  law  with  the  duty  of  burial,  he  was  liable' 
in  damaged,  the  court  saying:  "We  agree 
with  the  trial  court  that  the  answer  stated 
no  defense  to  the  action.  The  sections  of  the 
statute  referred  to  do  not  in  terms  authorize 
an  autopsy  to  ascertain  the  cause  of  death, 
and  we  are  unable  to  hold  that  they  author- 
ize it  by  implication.  The  law  of  the  case 
in  settled  by  Larson  y.  Chase,  47  Minn.  307, 
60  N.  W.  238,  14  L.R.A.  86,  28  Am.  St.  Rep. 
370.  O.  S.  1913,  §  8746,  makes  it  a  gross 
misdemeanor  to  dissect  the  dead  body  of  a 
human  being,  except  in  cases  'specially  pro- 
vided by  statute,'  or  where  the  direction  or 
will  of  the  deceased  authorizes  it,  or  where 
the  coroner  authorizes  it,  or  where  'the  hus- 
band, wife,  or  next  of  kin,  charged  by  law 
with  the  duty  of  burial,  shall  authorize  dis- 
section for  the  purpose  of  ascertaining  the 
cause  of  death,  and  then  only  to  the  extent 
so  authorized.'  It  cannot  be  held  that  this 
was  a  case  'specially  provided  by  statute; ' 
as  stated,  defendant  admits  that  the  mother, 
who  was  the  next  of  kin,  did  not  authorize 
dissection  to  ascertain  the  cause  of  death. 
Without  further  discussing  the  arguments 
made  against  the  conclusion  of  the  trial 
court,  we  decide  that  the  demurrer  to  the 
answer  was  properly  sustained." 

In  Mensinger  v.  O'Hara,  189  III  App.  481, 
it  appeared  that  his  wife  having  died,  the 
plaintifT  employed  the  defendants,  who  were 
undertakers,  to  prepare  the  remains  for 
burial;  that  the  defendants  cut  off  and  re- 
moved the  hair  from  the  head  of  the  dead 
Wy  and  otherwise' mutilated  the  body  caus- 
ing the  plaintiff  mental  anguish.  The  court 
held  that  the  husband  was  entitled  to  dam- 
ages for  mental  suffering  due  to  the  wrongful 
tct  even  though  no  actual  pecuniary  loss  was 
alleged  or  proved,  saying :  "The  greater 
height  of  authority  also  holds  that  any 
wilful  or  wanton  infringement  of  this  rec- 
ognized legal  right,  by  the  intentional  mutila- 
tion of  the  body  of  the  deceased,  will  subject 
the  wrongdoer  to  an  action  on  the  case  for 
damages,  and  that  in  such  action  damages 
^U  be  allowed  for  any  mental  suffering 
proximately  resulting  from  the  wrongful  act, 
^^en  though  no  actual  pecuniary  loss  be 
alleged  or  proved." 

In  Wall  v.  St.  Louis,  etc.  IL  Co.  184  Mo. 
App.  127,  168  S,  W.  267,  it  appeared  that 
^be  plaintiff,  on  the  death  of  his  mother, 
bad  her  body  shipped  by  the  defendant  rail- 
road from  one  town  to  another.  The  remains 
Ann.  Cas.  IGISD. — 47. 


were  Inclosed  in  a  proper  casket,  and  the 
casket  in  turn  was  inclosed  in  a  large  box 
suitable  for  shipment.  While  the  box  was 
being  changed  from  one  train  to  another  at  a 
transfer  point,  the  agents  of  the  defendant 
Wantonly  and  wilfully  threw  the  box  from 
the  baggage  car  on  to  a  truck  and  threw  a 
heavy  trunk  and  several  other  Heavy  pieces 
Of  baggage  on  top  of  it,  thereby  damaging 
the  casket  and  disarranging  the  body  and 
bruising  the  face  thereof.  The  court  said: 
The  second  averment  strickoi  from  the 
petition  is  as  follows:  '(That  plaintiff  suf- 
fered great  mental  anguish,  pain  and  distress 
of  body  and  mind  by  reason  of  the  wilful 
and  malicious,  wrongful  and  inhumane  acts 
of  defendant's  agents  and  servants  as  afore- 
said, and  has  been  damaged  in  the  sum  of 
$3,000).'  The  court  erred  in  striking  these 
words  from  the  petition,  for,  by  reference 
to  other  portions  thereof,  it  Is  alleged  that 
the  injury  to  the  body  was  inflicted  wantonly 
and  wilfully  while  defendant's  agent  was  in 
anger  and  this,  too,  in  the  very  presence  of 
plaintiff.  Although  it  be  true  that  one  may 
not  recover  damages  to  compensate  for  men* 
tal  anguish  and  distress  of  mind  which  may 
be  entailed  through  mere  negligence,  unless 
some  physical  injury  is  inflicted  on  the 
sufferer  as  well,  the  rule  is  not  the  same 
when  the  elements  of  insult,  malice  and  in- 
humanity appear,  as  by  wanton  and  wilful 
conduct.  There  are  torts  of  which  mental 
distress  alone  is  the  proximate  and  natural 
result  and  for  which  damages  may  be  as- 
sessed when  it  appears  tortfeasor's  conduct 
is  inhuman',  insulting  and  malicious  and  the 
tortious  act  was  wilfully  and  wantonly  done. 
[See  Garter  v.  Oster,  134  Mo.  App.  146,  112 
S.  W.  995;  Bouillon  ▼.  Laclede  Gas  light 
Co.  148  Mo.  App.  462,  129  8.  W.  401.]  This 
rule  obtains  alike  in  the  case  of  the  wilful 
and  intentional  abuse  of,  or  an  'indignity 
committed  upon,  a  dead  body,  in  the  presence 
of  the  plaintiff  next  of  kin.  [See  Wilsoii  v. 
St.  Louis,  etc.  R.  Co.  160  Mo.  App.  649,  142 
S.  W.  775.J  The  final  words  stricken  from 
the  petition  constituted  the  following  para- 
graph: '(Plaintiff  further  states  that  the 
acts  of  the  defendant's  agents  and  servants 
as  aforesaid  were  done  wantonly,  wilfully, 
and  maliciously;  wherefore,  plaintiff  prays 
judgment  for  punitive  damages  for  the  sum 
of  three  thousand  dollars).'  The  court  erred 
in  striking  this  paragraph  from  the  pctitiun 
as  though  the  facts  stated  did  not  warrant 
the  recovery  of  punitive  damages.  It  is  un- 
necessary to  elaborate  upon  this  question, 
but  see  Wilson  v.  St.  Louis,  etc.  Jl.  Co.  inO 
Mo.  App.  649,  142  S.  W.  776.  We  concur  in 
the  views  expressed  in  that  case." 

But  when  an  autopsy  is  made  on  the  dead 
body  of  a  human  being  by  order  of  the  duly 
constituted  authorities  empowered  by  law  to 
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make  the  autopsy,  no  action  can  be  main- 
tained for  a  mutilation  of  the  remains,  un- 
less the  authority  is  exceeded.  Hassard  v. 
Lehane,  160  App.  Div,  685,  135  N.  Y.  S.  711. 
In  that  case  the  action  was  brought  by  a 
mother  for  the  alleged  illegal  dissection  of 
the  body  of  her  son.  It  appeared  that  the 
deceased  met  his  death  by  falling  from  a 
vehicle.  The  defendant,  a  coroner's  physi- 
cian, went  to  the  hospital  where  the  body 
was  and  viewed  the  remains.  The  surgeon 
reported  to  him  that  he  could  not  accoimt 
for  his  death.  The  defendant  received  in- 
structions from  the  coroner  to  make  a  com- 
plete autopsy  which  he  did,  taking  out  the 
spleen  and  making  a  microscopic  exam- 
ination thereof.  The  court  held  that  inas- 
/  much  as  he  carried  out  the  instructions  of  the 
coroner,  who  acted  under  the  statute  gov- 
erning the  right  to  dissect  the  dead  body 
of  a  human  being,  it  was  a  complete  defense 
to  the  action,  saying:  "For  clarity,  I  again 
quote  the  provisions  of  the  statute,  which 
are  particularly  pertinent:  ^The  right  to 
dissect  the  dead  body  of  a  human  being  ex- 
ists in  the  following  cases:'  .  .  .  'When- 
ever a  coroner  is  authorized  by  law  to  hold 
an  inquest  upon  a  body^  so  far  as  such  cor- 
oner authorizes  dissection  for  the  purpose  of 
the  inquest,  and  no  further;  .  .  .'  (Penal 
Law,  §  2213,  derived  from  Penal  Code,  §  308, 
as  amd.  by  Laws  of  1889,  chap.  500). 
'When  in  the  city  of  New  York  any  person 
shall  die  from  criminal  violence,  or  by  a 
casualty,  or  suddenly  when  in  apparent 
health,  or  when  unattended  by  a  physician, 
or  in  prison,  or  in  any  suspicious  or  unusual 
manner,  the  coroner  shall  subpoena  one  of 
the  coroner's  physicians,  who  sliall  view  the 
body  of  such  deceased  person,  externally,  or 
make  an  autopsy  thereon  as  may  be  re- 
quired. It  shall  be  the  duty  of  the  physician 
to  whom  such  subpoena  is  so  issued  to  make 
the  Inspection  and  autopsy  required,  and  to 
give  evidence  in  relation  thereto  at  the  cor- 
oner's inquest.  The  testimony  of  such  phy- 
sician, and  that  of  any  other  witnesses  that 
the  coroner  may  find  necessary,  shall  con- 
stitute an  inquest.'  (Consol.  Act  [Laws  of 
1882,  chap.  410],  §  1773.)  The  ordinary 
purpose  of  a  subpoena  is  to  compel  the  at- 
tendance of  a  w^itness  and  of  course  is  not 
necessary  if  the  witness  voluntarily  attends. 
If  the  word  'subpoena'  in  said  section  1773 
is  not  to  have  its  usual  meaning,  its  use  was 
not  felicitous.  The  word  'summon'  would 
have  been  more  appropriate.  At  any  rate, 
we  think  a  formal  subpoena  was  not  indis- 
pensable to  the  protection  of  the  coroner's 
physician.  The  question  was  whether  the 
•coroner  actually  directed  the  dissection  of 
the  body  and  the  microscopical  examination 
of  the  spleen,  and  the  uncontradicted  evi- 
dence is  that  he  did.    It  was  for  the  coroner 


to  determine  whether  the  death  occurred  un- 
der such  circumstances  as  to  justify  an 
inquest  and  an  autopsy.  It  was  the  defend- 
ant's duty  to  obey  the  direction  of  the  cor- 
oner and  to  ascertain  the  cause  of  death. 
Obviously,  he  was  concerned  only  with  the 
medical  side  of  the  case  and  was  not  re- 
quired to  interpose  his  judgment  against 
tiiat  of  the  coroner  as  to  whether  the  de- 
ceased had  died  'from  criminal  violence,  or 
by  casualty,  or  suddenly  when  in  apparent 
health,  or  when  unattended  by  a  physician, 
or  in  prison,  or  in  any  suspicious  or  unusual 
manner.'  His  duty  was  to  make  an  autopsy 
'as  may  be  required,'  which  we  think  is  to 
be  construed  as  though  it  read  'as  may  be 
required  by  the  coroner.'  If,  therefore,  the 
coroner  directed  the  dissection  of  the  body  and 
the  subsequent  microscopical  examination  of 
the  spleen,  those  directions,  unless  exceeded 
by  the  defendant,  constituted  a  complete  de- 
fense. (See  Young  v.  Physicians,  etc. 
College,  81  Md.  358;  Northampton  County  v. 
Inness,  26  Pa.  St.  156. ) " 

It  has  been  held  that  a  hospital  is  not 
liable  in  damages  for  an  unlawful  autopsy 
performed  by  persons  who  were  not  acting 
under  instructions  from  it.  Hasselbach  v. 
Mt.  Sinai  Hospital,  173  App.  Div.  89,  15» 
N.  Y.  S.  376. 

In  an  action  by  a  mother  for  the  negligent 
mutilation  of  the  dead  body  of  her  son,  who 
had  been  killed  by  one  of  the  defendant 
trains,  it  has  been  held  that  the  father,  being 
the  natural  guardian  of  his  child,  and  by 
statute  the  next  of  kin,  was  the  proper  per- 
son to  bring  the  action  and  that  the  plaintiff 
could  not  recover.  Floyd  v.  Atlantic  Coast 
Line  R.  Co.  167  N.  C.  66,  83  S.  E.  12,  L.R.A. 
1915B  519. 
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Teleg:raphi  and  Telephones  —  Fnilnre 
to  Deliver  Message  —  Offer  of  Con- 
tract of  Eniployment. 

In  an  action  against  a  telegraph  company 
for  failing  to  deliver  a  message  offering  plain- 
tiff a  personal  service  contract,  plaintiff's  tes- 
timony that  he  would  have  accepted  the  offer 
if  message  had  been  delivered  u  admiasible. 

[See  note  at  end  of  this  case.] 


Plaintiff's  testimony  that  he  would  have  ac- 
cepted a  personal  service  contract  if  the  tele- 
gram containing  4t  had  been  delivered  by  de- 
fendant makes  such  issue  one  for  the  jury. 

[See  note  at  end  of  this  case.] 

Same. 

Plaintiff's  testimony  that  he  would  have  ac- 
cepted a  personal  service  contract  if  the  tele- 
gram containing  it  had  been  delivered  by  the 
defendant,  and  that  he  had  been  unable  to 
secure  employment,  etc.,  makes  proximate 
cause  of  plaintiff's  damages  a  jury  question. 

[See  note  at  end  of  this  case.] 

AanKsemeiit  Contracts  «-  Offer  to  Base- 
ball Player  ^  Implied  Term  of  Serr* 
ice. 

An  offer  to  pay  a  monthly  sum  for  playing 
baseball  is  held  to  be  an  offer  for  the  baseball 
season,  in  view  of  the  previous  negotiations 
between  parties  for  a  season  contract  and 
usual  custom   regarding   such   contracts. 

[See  Ann.  Caa.  1914B  2;  Aim.  Gas.  1917C 
391.] 

Telegraphs  and  Telephones  ^  Failure 
to  Deliver  Message  ^  Dnty  of  Sendee 
to  Minimise  Damages. 

Whether  plaintiff  exercised  reasonable  dili- 
gence in  reducing  his  loss  after  defendant 
telegraph  company  failed  to  deliver  an  offer 
to  play  baseball  is  held  to  be  a  jury  question. 

Error  to  First  Branch  Appellate  Court, 
First  District. 

Action  by  John  Pflester,  plaintiff,  against 
Western  Union  Telegraph  Company,  defend- 
ant. Judgment  for  plaintiff  in  Circuit  Court, 
Cook  county:  Honobe,  Judge.  Judgment 
reversed  by  Appellate  Court.  Plaintiff  brings 
certiorari.  The  facts  are  stated  in  the  opin- 
ion.   REVE88ED. 

George  P.  Merrick  for  plaintiff  in  error. 
Weet  d   Eckhaa-t  and   Samuel   Kraua   for 
defendant  in  error. 

[70]  Fabmeb,  J. — ^Plaintiff  in  error,  John 
Pfiester  (hereafter  called  plaintiff),  re- 
covered a  judgment  for  $2,000  in  the  circuit 
court  of  Cook  county  against  defendant  in 
error,  the  Western  Union  Telegraph  Com- 
pany (hereafter  called  defendant),  for  fail- 
ure to  deliver  him  a  certain  telegram.  On 
appeal  to  the  Appellate  Court  for  the  First 
District  the  judgment  was  reversed  without 
remanding,  and  the  cause  is  brought  to  this 
court  by  writ  of  certiorari. 

Plaintiff  was  a  professional  base  ball 
player  and  for  several  years  was  in  the 
employ  of  the  Chicago  National  League  Ball 
Club.  On  May  3,  1912,  said  club  notified  the 
plfuntiff  by  letter  that  his  services  were  no 
longer  required  by  that  elub  and  that  he  had 
been  released  to  the  Milwaukee  club  of  the 
American  Association,  and  directing  him  to 
report  to  said  club  at  once  for  duty.    Upon 


PFIESTER  V.  WESTERN  UNION  TEL.  CO.  739 

$8t  IlL  69. 

receipt  of  this  information  plaintiff  went  to 

the  Chicago  office  of  defendant  company  and 

wired  the  Milwaukee  club  as  follows: 


Chicago,  lU.  May  3,  1912. 
Mr.  H.  Duffy,  Ball  Park,  Milwaukee,  Wis. 
Will  pitc^  for  you  at  three  thousand  per 
season. 

Jack  Pfiester, 
4525  Washington  Blvd.,  Chicago,  III. 

The  Milwaukee  club  on  the  same  day  re- 
plied as  follows: 

Milwaukee,  Wis.,  May  3,  1912. 
Jack   Pfiester,   4526  Washington   Blvd.   Chi- 
cago.  111. 
Will  give  you  three  hundred  per  month. 

Hugh  Duffy. 

In  transmitting  the  latter  message  to  Chi- 
cago defendant  erroneously  gave  plaintiff's 
address  as  4526  \Vashington  boulevard,  and 
because  of  this  error  the  message  was  not 
delivered.  On  May  14,  1912,  plaintiff  called 
at  defendant's  Chicago  ofiice  and  inquired 
regarding  a  telegram  from  the  Milwaukee 
club,  and  was  told  the  Milwaukee  club  had 
sent  him  a  telegram  and  that  he  might  see 
a  copy  of  the  same  at  defendant's  Cincinnati 
office.  It  does  not  appear  that  plaintiff  was 
then  informed  of  the  contents  of  such 
[71]  message  nor  why  the  telegram  was  sent 
to  the  defendant's  Cincinnati  office.  Cn  the 
following  day,  May  15,  1912,  the  plaintiff 
went  to  Cincinnati,  called  at  defendant's^ 
office  at  that  place  and  saw  a  copy  of  the 
telegram  the  ^lilwaukee  club  had  sent  liinx 
on  the  third.  Plaintiff  while  in  Cincinnati 
also  had  an  interview  with  the  president  of 
the  National  Base  Ball  Commission,  who 
had  his  offices  in  that  city.  Some  time  in 
June,  following,  plaintiff  went  to  see  the 
Milwaukee  club  and  reported  for  service,  but 
was  told  other  arrangements  had  been  made 
and  that  plaintiff's  services  were  not  needed. 
July  6,  1912,  plaintiff  received  his  uncon- 
ditional release  from  the  Chicago  National 
League  Club  and  thereafter  made  several 
unsuccessful  efforts  to  secure  employment 
with  other  professional  ball  clubs.  Plaintiff's 
declaration  alleged  that  had  he  received  the 
telegram  sent  by  the  Milwaukee  club  he 
would  have  accepted  the  terms  therein  con- 
tained, and  that  the  failure  of  defendant 
company  to  deliver  said  message  caused  him 
to  lose  $1,800  for  the  playing  season  of 
1912  which  he  would  have  received  from  the 
Milwaukee  club,  and  also  that  he  suffered 
from  loss  of  practice  and  from  injury  to  his 
reputation  for  being  idle  during  the  1912 
season. 

On  the  trial  plaintiff  was  permitted  to 
testify,  over  objection,  that  he  would  have 
accepted  the  terms  offered  by  the  Milwaukee 
club  had  he  received  the  message.  This  evi- 
dence, it  is  insisted,  was  inadmissible,  being. 
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too  specul-ative  and  conjectural,  and  was  but 
plaintifTs  conclusion  based  upon  a  condition 
which  did  not  exist  at  the  time  the  message 
should  have  been  delivered  and  was  arrived 
at  in  the  light  of  events  which  had  subse- 
quently transpired.  Plaintiff's  offer  by  tele- 
gram to  work  for  the  Milwaukee  club  for 
f 3|000  for  the  1912  season  was  not  accepted. 
A  counter-proposition  or  offer  was  made 
plaintiff  the  same  day  to  pay  him  $300  per 
month.  This  offer  by  telegraph  never  reached 
plaintiff,  hence  was  not  accepted,  to  thus  con- 
summate a  contract.  Of  course,  if  plaintiff 
would  not  have  accepted  the  [72]  terms 
offered  in  this  message  he  suffered  no  loss 
in  its  not  having  been  delivered.  If  he  would 
have  accepted  its  terms  then  the  failure  to 
deliver  the  meesage  occasioned  loss  to  plain- 
tiff. This  court  has  never  directly  passed 
upon  the  admissibility  of  evidence  of  this 
character,  and  the  decisions  of  courts  of 
other  States  are  conflicting  on  the  question. 
The  courts  of  Indiana,  Kentucky,  West  Vir- 
ginia, Georgia  and  some  other  States  have 
ruled  against  the  admissibility  of  such  testi- 
mony, while  a  less  number  of  courts  have 
ruled  to  the  contrary.  Under  the  particular 
facts  involved  in  some,  at  least,  of  the  oases 
where  the  admissibility  of  the  testimony  has 
been  ru^^d  against  we  would  not  disagree 
with  the  decisions,  but  we  cannot  accept 
them  as  laying  down  a  rule  of  evidence  to 
be  applied  in  this  case.  Plaintiff,  alone, 
knew  whether  he  would  have  accepted  the 
offer  of  the  Milwaukee  club  had  he  received 
it.  Certainly  his  testifying  he  would  have 
done  so  would  not  be  conclusive  if  his  acts 
and  conduct  contradicted  his  statement.  We 
are  unable  to  see  why  it  was  not  competent 
for  plaintiff  to  testify  whether  he  would  have 
accepted  the  offer  at  the  time  it  was  made. 
How,  otherwise,  under  the  state  of  facts 
here  involved,  could  a  plaintiff  make  a  case 
for  the  recovery  of  damages?  If  plaintiff 
would  have  accepted  the  offer  made  by  the 
Milwaukee  club  he  clearly  sustained  dam- 
ages. 

Defendant  insists  when  plaintiff  did  not  re- 
ceive a  reply  to  his  message  he  should  have 
sent  another  one  or  written  a  letter  or  have 
gone  to  Milwaukee  to  see  a^ut  his  employ- 
ment. While  it  is  true  he  might  have  done 
any  one  or  all  of  these  things,  we  are  not 
impressed  that  his  failure  to  do  so  can  be 
used  by  the  defendant  to  its  advantage. 
Defendant  accepted  the  message  for  delivery 
to  plaintiff,  and  it  was  its  duty  to  use  a 
high  d^ree  of  skill  and  care  in  promptly 
delivering  it  to  him.  The  nature  of  the  mes- 
sage was  such  that  it  was  bound  to  anticipate 
that  loss  might  follow  if  it  were  not  prompt- 
ly delivered.  These  propositions  are  not  dis- 
puted. Whether  loss  followed  the  [73]  fail- 
ure to  deliver   the  message  depended  upon 


whether  the  offer  of  $300  per  month  would 
have  been  accepted  by  plaintiff.  What  he 
did  after  receiving  no  answer'  to  hia  message 
and  where  he  went  was  proven,  and  was  not 
believed  by  the  jury  and  trial  court  to  have 
contradicted  his  testimony  that  he  would 
have  accepted  the  Milwaukee  club's  offer  or 
there  would  not  have  been  a  verdict  and 
judgment  in  his  favor. 

In  Providence-Washington  Ins.  Go.  t. 
Western  Union  Tel.  Ck>.  247  IlL  84,  139  Am. 
fit.  Hep.  314,  30  L.R.A.(N.8.)  1170,  the 
defendant  company  failed  to  deliver  a  mes- 
sage to  a  local  fire  insurance  agent  ordering 
the  cancellation  of  a  policy  of  insurance. 
The  insured  property  was  destroyed  by  fire 
before  the  policy  could  be  canceled  upon 
orders  sent  the  local  agent  by  mail  and  the 
telegraph  company  was  held  liable.  The 
opinion  does  not  discuss  what  the  action  of 
the  local  agent  might  have  been  had  he  re- 
ceived the  lEi^asage,  nor  does  it  i^pear 
whether  or  not  he  testified.  Of  course,  if 
the  agent  would  not  have  obeyed  the  order 
and  canceled  tlie  policy  then  the  failure  of 
the  company  to  deliver  the  message  was  not 
the  proximate  cause  of  the  loss  to  the  insur- 
ance company.  It  was  therefore  necessary 
in  that  case,  as  here,  to  allege  and  prove  that 
had  the  message  been  received  it  would  have 
been  acted  upoU;  and  how.  That  could  only 
be  kno^vn  by  the  addressee,  who  certainly 
should  be  allowed  to  testify  what  his  con- 
duct would  have  been.  That  the  question  of 
agency  was  involved  in  the  insurance  com- 
pany case  we  do  not  think  distinguishes  it 
from  the  instant  case  with  reference  to  th.e 
admission  of  testimony. 

In  the  case  of  Western  Union  Tel.  Co.  v. 
Sights,  34  Okla.  461,  Ann.  Oas.  1914C  204, 
126  Pac.  234,  42  L.R.A.(N.S.)  419,  damages 
were  recovered  by  the  sender  of  a  telegram 
for  failure  to  deliver  a  message  offering  to 
sell  cattle  at  a  price  stated.  It  was  alle^^ed 
the  addressee  would  have  purchased  the  cattle 
had  he  received  the  messace.  It  was  there 
urged,  as  here,  that  the  coiirt  erred  in  permit- 
ting the  sendee  to  testify  that  had  (74]  he 
received  the  message  he  would  have  pur- 
chased the  cattle.  The  court  said:  "It  is 
manifest  that  if  the  sendee  would  have  re- 
fused to  purchase  the  cattle  had  he  received 
the  message  the  plaintiffs  would  not  have 
been  injured  by  its  non-delivery,  and  it 
seems  equally  manifest  that  If  the  sendee 
would  have  purchased  the  cattle  at  the  price 
stated  this  would  be  material  evidence  as 
tending  to  show  that  the  plaintiffs  were  dam- 
aged, and  we  can  imagine  no  better  way  of 
proving  this  fact  than  by  the  testimony  of 
tbe  sendee.** 

In  Hasbrouck  y.  Western  Union  Tel.  Ock 
107  la.  160,  77  K.  W.  1084,  70  Am.  St  Rep. 
181,  it  was  held  in  an  action  against  a  t^e- 
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grapli  company  for  damages  resulting  from       (Smith  y.  Theobald, 
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a  contract  entered  into  in  reliance  upon  an 
erroneously  transmitted  tel^^am,  that  plain- 
tiff was  properly  allowed  to  testify  that  the 
contract  in  question  would  not  have  been  en- 
tered into  except  for  such  error  on  the  part 
of  defendant. 

In  Willis  V.  Western  Union  Tel.  Co.  69  S. 
0.  531,  2  Ann.  Cas.  52,  48  S.  £.  538,  104  Ao^ 
St.  Rep.  828,  it  was  held  that  the  addressee 
of  a  telegram  may,  under  proper  pleadings, 
testify  whether,  if  it  had  been  received,  he 
would  have  replied  to  it  and  what  such  reply 
would  have  been.  See  also  Postal  Tel.  Cable 
Co.  V.  Talerico  (Tex.)  136  S.  W.  576;  Larsen 
v.  Postal  Tel.  Cable  Co.  150  la.  748,  130  N. 
W.  813. 

We  are  of  opinion  the  testimony  of  plain- 
tiff,  as  addressee  of  the  message,  as  to 
whether  or.  not  he  woul4  have  accepted  the 
t^rms  of  employment  mentioned  in  the  tele- 
gram, was  admissible.  It  was  then  for  the 
jury  to  say,  under  all  the  proof  in  the  case, 
whether  or  not  plaintiff  would  have  accepted 
the  employment  and  whether  the  failure  to 
deliver  the  message  was  the  proximate  cause 
of  the  damage.  Nsll  v.  Taylor,  247  111.  580, 
93  N.  E.  369  J  McPeek  v.  Western  Union  Tel. 
Co.  107  la.  356,  78  N.  W.  63,  70  Am.  St.  Rep. 
205,  43  L.R.A.  214. 

Defendant  insists  compensatory  damages 
cannot  here  be  recovered,  because,  had  the 
message  been  delivered  and  its  terms  accept- 
ed, it  would  have  but  amounted  to  a  contract 
at  will.  With  this  we  cannot  agree.  The 
telegram  sent  by  [75]  plaintiff  to  the  Mil- 
waukee club  offered  his  services  for  the  1912 
season  for  $3000.  Had  the  terms  therein 
contained  been  accepted  it  could  not  be  said 
the  contract  would  be  one  at  will.  It  would 
have  been  for  the  entire  1912  season.  The 
message  of  the  Milwaukee  club  to  plaintiff 
did  not  expressly  say  its  offer  was  $300  per 
mouth  for  the  season,  but  both  that  club  and 
the  plaintiff  knew  the  custom  and  practice  €d 
contracting  for  the  playing  season  of  some 
six  months,  and  it  will  be  implied,  in  the 
absence  of  an  expressed  contrary  intention, 
that  it  contracted  with  reference  to  such 
known  custom  and  usage.  That  this  is  true 
is  supported  by  the  proof  that  the  Milwaukee 
club,  when  it  contracted  for  the  release  of 
plaintiff  from  the  Chicago  club,  agreed  to 
pay  said  club  for  plaintiff's  release  $500 
when  he  signed  a  contract  with  the  Milwau- 
kee club  and  $1500  on  August  1  following. 
While  a  contract  providing  for  payment  at  or 
for  stated  intervals  may  create  a  presump- 
tion that  th^  hiring  was  for  corresponding 
intervals,  the  circumstances  attending  th^ 
hiring,  including  the  nature  of  the  services 
and  the  customs  and  usages  attending  the 
particular  employment,  should  be  looked  to 
in  determining  the  length  of  the  employment. 
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394.)  Applying  this  rule  to  the  facts  in 
this  case,  we  think  the  contract,  if  entered 
into  had  the  telegram  been  received  and  its 
terms  acc^ted,  would  have  been  for  the  base 
ball  season  of  1912. 

Defendant  further  insists  there  can  be  no 
recovery  in  this  case  because  plaintiff  failed 
to  exercise  ordinary  care  and  prudence  to 
make  his  injury  or  loss  as  small  as  possible. 
We  find  no  warrant  in  the  record  for  disturb- 
ing the  verdict  and  judgment  of  the  trial 
court  on  that  ground.  It  was  a  question  for 
the  jury  to  determine,  under  all  the  proof,, 
whether  plaintiff  was  reasonably  diligent  in 
his  negotiations  with  the  Milwaukee  club 
and  in  his  efforts  to  secure  employment  with 
other  clubs  under  all  the  circumstances. 

The  judgment  of  the  Appellate  Oourt  is 
reversed  and  the  judgment  of  the  trial  court 
aflirmed. 

Judgment  reversed. 

Rehearing  denied  February  6,  1918. 


MOTIL 

The  reported  case  holds  that  wliere  a  tele- 
gram offering  to  enter  into  a  contract  is  nost 
delivered  the  addressee  may  testify  that  he 
i^ould  have  accepted  the  offer  and  on  that 
proof  may  recover  from  the  telegraph  com- 
pany his  damages  by  reason  of  the  loss  of  the 
contract.  The  conflicting  cases  on  tliat  ques- 
tion are  reviewed  in  the  note  to  Western 
Union  TeL  Co.  v.  Bights,  Ann.  Cas.  1914C 
204. 


PAUUSOK 


V. 


Oregon  Supreme  Court,  Department  Two^ 

May  16, 1916. 

SO  Oregon  46S;  157  Bae*  690, 

Pleadins    —    Denmrrer    «»    Truth     or 
Pleading  Assamed. 

When  a  pleading  is  challenged  by  demur- 
rer, the  court  must  assume  that  its  allegations 
are  true. 

Corporations  —  Sale  of  Stock  -^  Agree- 
ment to  Repurchase  —  Validity. 

A  contract  whereby  the  seller  of  corporate 
stock  agreed  to  repurchase  it  at  any  timo 
upon  demand,  should  the  buyer  become  dia- 
aatisfied,  was  legal  and  binding,  violating  no 
statute,  and  not  being  against  public  policy, 
and   one   which   the   courts   cannot   unmake 
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merely  because  it  may  have  been  imwisely 
made. 

[See  note  at  end  of  this  case.] 

Constmotion  of  Contract  to  Bepnreliaso 
Stock. 

A  contract  whereby  the  seller  of  corporate 
stock  agrees  to  repurchase  on  demand,  if 
the  buyer  is  dissatisfied,  is  not  a  conditional 
contract  for  the  sale  or  return  of  the  stock, 
but  embraces  a  completed  sale,  with  an  option 
in  the  buyer  to  rescind. 

[See  note  at  end  of  this  case.] 

Same. 

Under  such  contract  if  the  buyer  becomea 
dissatisfied,  he  has  the  right  to  rescind,  when 
he  becomes  honestly  and  in  good  faith  dia- 
satisfied. 

[See  note  at  end  of  this  case.] 


A  contract  for  the  sale  of  stock  of  a  min- 
ing company,  giving  the  buyer  the  option 
to  rescind  if  he  becomes  dissatisfied  with 
his  purchase  "at  any  time  thereafter,"  sets 
a  reasonable  time,  and  does  not  give  unlimited 
time,  though  primarily  "any"  implies  un- 
limited choice  as  to  the  particular  unit,  num- 
ber or  quantity,  and  generally  signifies  an 
indeterminate  unit  or  number  of  units  out 
of  many  or  all,  as  "any  time,"  employed 
in  such   agreements,  means  reasonable  time. 

[See  note  at  end  of  this  case.] 


Ordinarily  the  question  of  what  is  a  rear 
.sonable  time  for  the  exercise  of  such  an  op- 
tion must  be  submitted  to  the  jury. 

[See  note  at  end  of  this  case.] 

Saate. 

The  buyer  of  stock  in  a  mining  company, 
who  waits  for  more  than  seven  years  from 
the  date  of  the  contract  of  sale,  more  than 
five  years  from  the  completion  of  the  sale, 
and  more  than  three  years  from  the  time  he 
becomes  dissatisfied,  before  exercising  his  op- 
tion to  demand  rescission,  fails  to  exercise 
such  option  within  a  reasonable  time. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Multnomah 
eounty:  Morbow,  Judge. 

Action  by  L.  L.  Paulson,  plaintiff,  against 
F.  O.  Weeks,  defendant.  Judgment  for  de- 
fendant.    Plaintiff  appeals.     Afubmed. 

[469]  L.  L.  Paulson  commenced  this  action 
to  recover  $6,500  which  he  paid  to  F.  0. 
Weeks  for  11,250  shares  of  the  capital  stock 
of  the  Big  Hill  Coal  Mining  Company,  an 
Oregon  corporation.  The  plaintiff  has  ap- 
pealed from  a  judgment  which  was  entered 
for  the  defendant  after  a  demurrer  to  the 
amended  complaint  had  been  sustained  and 
the  plaintiff  had  refused  to  plead  further. 
On  February  26,  1907,  the  defendant  was  the 
owner  of  7,500  shares  of  stock,  which  he  had 
acquired  from  one  White,  and  he  had  also 
contracted  with  Henry  Stockem  for  the  pur- 


chase of  7,500  additional  aharea  of  stock. 
The  amended  complaint  alleges  that  on  the 
day  mentioned  Weeks  agreed  to  deliver  to 
Paulson  the  White  stock  for  $5,500  and  one 
half  the  Stockem  stock  "for  whatever  the 
same  cost  when  he  had  obtained  the  same, 
all  upon  the  following  terms,  conditions,  and 
considerations,  to  wit:  That  said  defendant 
would  and  should  sell  said  shares  of  stock 
to  plaintiff  for  the  price  above  set  out,  and 
that  if  plaintiff  should  at  any  time  thereafter 
become  dissatisfied  with  the  purchase  of  said 
shares  of  stock,  defendant  would  repay  to 
plaintiff  the  said  sums  of  money  so  paid  to 
defendant  by  plaintiff  as  the  purchase 
[470]  price  of  said  shares  of  stock  with  8 
per  cent  interest  per  annum,  upon  demand 
made  by  plaintiff  upon  defendant  therefor, 
and  the  return  to  defendant  of  said  capital 
stock." 

The  pleading  states  that  pursuant  to  the 
agreement  plaintiff  purchased  11,250  shares 
of  stock;  that  on  February  26,  1907,  defend- 
ant was  paid  $5,500  for  the  White  stock, 
which  was  delivered  on  that  day,  and  that 
on  February  2,  1909,  the  purchase  was  com- 
pleted by  the  delivery  of  3,750  shares  of  the 
iStoekem  stock  to  plaintiff,  who  at  the  same 
time  paid  to  Weeks  the  sum  of  $1,000  upon 
the  claim  of  the  defendant,  and  that  $1,000 
"was  the  amount  said  shares  of  stock  had 
cost  him."  It  is  also  recited  in  the  amended 
complaint  that  the  defendant  induced  the 
plaintiff  to  purchase  the  stock  by  fraudulent- 
ly representing  that  the  stock  was  worth  $1 
per  share,  when  it  was  practically  worthless; 
that  the  company  had  plenty  of  money  in  the 
treasury,  when  it  was  ifrithout  funds  to  work 
the  mine;  and  that  he  would  immediately 
put  up  bunkers,  but  that  he  had  not  done  so. 
The  plaintiff  also  charges  that  the  defendant 
did  not  pay  as  much  for  the  stock  as  he 
represented,  and  that  he  is  exploiting  the 
mine  in  his  own  interest,  and  has  so  manipu- 
lated the  affairs  of  the  company  "as  to  bring 
it  into  such  disrepute  that  there  is  no  market 
for  said  stock  and  no  sale  therefor  at  any 
price."     It  appears  from  the  pleadincf: 

"That  on  or  aAx)ut  the  first  day  of  July, 
1911,  plaintiff  became  and  is  dissatisfied  with 
the  purchase  of  said  shares  of  stock." 

And  after  the  averments  of  fraud  and  mis- 
representation already  alluded  to  we  read: 

**That  although  plaintiff  became  dissatis- 
fied, on  or  about  the  first  day  of  July,  1911, 
as  hereinbefore  alleged,  he  did  not  become 
fully  aware  of  the  extent  of  [471]  said  mis- 
representation and  of  the  fraud  and  decep- 
tion practiced  upon  plaintiff  by  defendant, 
and  of  the  utter  worthlessness  of  said  shares 
of  stock,  until  on  or  about  the  twentv-flfth 
day  of  November,  1914,  when  he  made  de- 
mand upon  defendant  for  the  repayment  of 
said  purchase  money  and  tendered  back  to 
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him  the  said  shares  of  stock  as  hereinafter 
aUeged." 

The  defendant  refused  to  rescind.  The 
plaintiff  has  placed  the  stock  in  the  custody 
of  the  clerk  of  the  court  for  the  defendant. 

Albert  H,  Taimer  and  George  F.  Brioe  for 
appellant. 

Wilson  T.  Hume,  W.  A.  Leei  and  WiU  H. 
Bard  for  respondent. 

Habsis,  J.  {after  stating  the  facte). — 1. 
Reducing  the  pleading  to  its  substance,  it 
discloses  a  situation  where  Weeks  agreed  to 
sell  11^50  shares  of  stock;  7,500  shares  were 
deliyered  and  paid  for  on  February  26,  1007, 
and  the  remaining  3,750  shares  were  delivered 
and  paid  for  on  February  2,  1909.  The 
agreement  for  the  sale  provides  that  "if 
plaintiff  should  at  any  time  thereafter 
become  dissatisfied  with  the  purchase,."  the 
defendant  would  repay  the  purchase  money, 
with  interest.  Paulson  became  dissatisfied 
on  July  1,  1911,  but  it  does  not  appear  that 
he  gave  notice  of  his  dissatisfaction  until 
November  25,  1914,  when  he  says  he  became 
fully  aware  of  the  worthlessness  of  the  stock 
and  demanded  repayment  of  the  purchase 
money.  This  action  was  commenced  on  Jan- 
uaiy  8,  1915.  For  the  purposes  of  [472]  this 
discussion  we  must  assume  that  the  amended 
complaint  speaks  the  truth  when  the  plead- 
ing is  challenged  by  a  demurrer. 

This  acti<»i  does  not  involve  an  attempt 
to  rescind  a  contract  on  account  of  misrep- 
resentation or  fraud,  but  the  plaintiff  is  seek- 
ing to  recover  money  which  he  allies  the 
defendant  agreed  to  repay  if  the  plaintiff 
became  dissatisfied  with  the  stock  at  any 
time.  It  is  true  that  averments  of  fraud 
and  misrepresentations  are  found  in  the 
pleading,  and  yet  it  is  obvious  that  they  are 
not  employed  as  the  foundation  for  a  rescis- 
eion  of  the  sale  and  the  recovery  of  damages. 
The  allegations  of  fraud  and  misrepresenta" 
tion  are  probably  designed  to  inform  Weeks 
of  the  cireumstances  upon  which  Paulson 
contends  that  he  was  honestly  and  in  good 
faith  dissatisfied,  and  that  his  dissatisfac- 
tion was  not  capricious  and  arbitrary:  Lum- 
berman's Nat.  Bank  v.  Minor,  65  Ore.  412» 
133  Pac  87;  9  Cyc.  624;  6  R.  0.  L.  p.  952. 
The  plaintiff  rests  his  asserted  right  to 
rescind  upon  an  express  stipulation,  which  is 
a  component  part  of  the  only  contract  which 
the  parties  entered  into. 

2.  The  contract  was  legal  and  binds  the 
parties.  It  violates  no  statute,  and  is  not 
against  public  policy;  and,  since  the  parties 
had  the  right  to  enter  into  the  agreement, 
courts  cannot  unmake  the  contract  merely 
because  it  may  have  been  unwisely  made: 
Johnston  v.  Trask,  116  K.  Y.  136,  22  N.  K 
377,  15  Am.  St  Rep.  394,  5  L.R.A.  630;  Fits- 


patrick  v.  Woodruff,  96  N.  Y.  561;  Wooster 
▼.  Svge,  67  N.  Y.  07;  Morgan  ▼.  Struthers, 
131  U.  S.  246,  33  U.  S.  (L.  ed.)  132,  9  S.  Ct. 
726;  Schultz  v.  CKRourke,  18  Mont.  418,  45 
Pac.  634;  35  C^src.  128. 

3-5.  The  contract  relied  upon  by  the  plain- 
tiff is  not  a  eonditional  contract  for  the  sale 
or  return  of  stock,  [473]  but  it  embraces  a 
completed  sale  with  an  option  to  the  buyer 
to  rescind  if  he  becomes  dissatisfied:  35  Cyc. 
127.  Since  Paulson  plants  his  right  to  re- 
scind upon  a  stipulation  in  the  agreement  of 
sale,  it  necessarily  follows  that  the  stipula- 
tion which  confers  the  right  to  rescind  must 
also  be  taken  as  the  measure  of  that  right. 
The  terms  of  the  contract  permit  Paulson  to 
rescind  if  he  becomes  dissatisfied  with  the 
purchase  "at  any  time  thereafter."  The 
agreement  involves  two  elements:  (a)  The 
quality  of  the  right  to  rescind;  and  (b)  the 
time  within  which  the  right  must  be  exer- 
cised. The  right  to  rescind  exists  when  Paul- 
son is  honestly  and  in  good  faith  dissatisfied. 
The  time  within  which  the  right  may  be  ex- 
ercised depends  upon  the  meaning  of  the 
words  "at  any  time  thereafter."  The  plaintiff 
argues  that  the  quoted  language  means  time 
without  limit,  while  the  defendant  contends 
that  it  implies  a  reasonable  time.  Primarily 
the  word  "any"  implies  unlimited  choice  as 
to  the  particular  unit,  number  or  quantity, 
and  generally  signifies  an  indeterminate  unit 
or  number  of  units  out  of  many  or  all: 
Century  Dictionary.  Like  most  general 
terms,  however,  the  word  may  have  one  of 
several  meanings,  according  to  the  subject 
which  it  qualifies,  and  the  meaning  is  often 
restrained  and  limited  by  the  context  or  sub- 
ject matter:  3  C.  J.  230.  The  words  "any 
time,"  when  employed  in  agreements  analo- 
gous to  the  one  presented  here,  are  almost 
universally  construed  to  mean  a  reasonable 
time:  Fletcher  v.  Lyon,  93  Ark.  5,  123  S.  W. 
801;  Park  v.  Whitney,  148  Mass.  278,  19  N. 
E.  161;  Ellis  v.  Durkee,  79  Vt.  341,  65  Atl. 
94;  Raynor  v.  Syracuse  Universitv,  35  Misc. 
83,  71  N.  Y.  S.  293;  Shellar  v.  Shivers,  171 
Pa.  St.  569,  33  Atl.  95;  Perry  v.  Acme  Oil 
Co.  44  Ind.  App.  207,  88  N.  £.  859;  Hill  v. 
Hill,  113  Mass.  103,  18  Am.  [474]  Rep.  455 ; 
St.  James  v.  Erskine,  155  Mich.  606,  119  N. 
W.  897.  No  adjudicated  case  has  been  called 
to  our  attention,  nor  have  we  been  able  to 
discover  one  after  making  an  independent 
search,  where  the  words  "any  time"  have  been 
held  to  import  perpetuity,  when  used  in  a 
contract  similar  to  the  agreement  relied 
upon  by  the  plaintiff.  .  Furthermore  it  must 
be  remembered  that  the  parties  were  dealing 
in  mining  stock,  a  kind  of  property  which  is 
liable  to  great  fiuctuation  in  value;  and  con- 
sequently the  very  character  of  the  property 
purchased  by  Paulson  furnishes  an  added 
reason    for    adhering    to    the    construction 
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usually  adopted,  and  holding  that  the  worda 
''at  any  time  thereafter"  imply  a  reasonahle 
time.  The  contract,  therefore,  gave  to  Paul- 
son a  reasonable  time  only  within  which  to 
become  dissatiBfied  and  rescind  the  sale. 

6,  7.  Ordinarily,  the  question  of  what  ia 
a  reasonable  time  must  be  submitted  to  the 
jury,  but  sometimes  the  court  is  enabled  to 
say  as  a  matter  of  law  that  a  reasonable 
time  has  expired:  McGrregor  v.  Oregon  R. 
etc.  Co.  50  Ore.  527,  537,  93  Pac.  465,  14 
L.R.A.(N.S.)  fi68.  The  facts  relating  to  the 
instant  case  are  few  and  simple.  Paulson 
received  and  paid  for  7,500  shares  on  Feb- 
ruary 26,  1907,  and  the  remaining  3,750 
shares  were  delivered  and  the  sale  completed 
on  February  2,  1909.  Paulson  became  dis- 
satisfied on  July  1,  1911,  but  there  is  no  sug- 
gestion or  intimation  iiiat  he  communicated 
notice  of  his  dissatisfaction  to  Weeks  until 
November  25,  1914.  If  Paulson  had  demand- 
ed a  rescission  of  the  sale  shortly  after  he 
became  dissatisfied,  perhaps  the  court  could 
not  say  that  a  reasonable  time  had  elapsed; 
but  he  waited  for  more  than  seven  years  from 
the  date  of  the  contract,  more  than  ftve  years 
from  the  completion  of  the  sale,  and 
[475]  more  than  three  years  from>  the  time 
he  became  dissatisfied,  before  he  demanded  a 
rescission  of  the  sale.  Manifestly,  the  delay 
was  unreasonable.  Paulson  did  not  exercise 
his  right  within  a  reasonable  time.  The 
statute  of  limitations  has  no  application. 
The  right  to  rescind  was  available  within  a 
reasonable  time,  but  the  right  was  extin- 
guished the  very  moment  the  reasonable  time 
period  expired.  The  contract  gave  to  Paul- 
son the  right  to  rescind  if  he  became  dis- 
satisfied, but  he  was  obliged  to  exercise  that 
right  within  a  reasonaible  time,  and,  having 
failed  to  use  his  right  within  a  reasonable 
time,  the  right  was  irretrievably  lost. 

Moreover,  the  right  of  rescission  must  be 
exercised  promptly,  whether  it  be  conferred 
by  the  law  or  by  a  contract.  Instead  of  de- 
manding a  rescission  in  July,  1911,  when  he 
became  dissatisfied  and  entitled  to  a  rescis- 
sion. Paulson  stood  by  for  more  than  three 
years  without  taking  any  steps  toward  plac- 
ing the  parties  in  statu  quo.  Again  the 
court  can  say  as  a  matter  of  law  that  the 
delay  was  unreasonable :  2  Mechem  on  Sales, 
p.  686. 

The  judgment  of  the  Circuit  Court  is  cor- 
rect, and  it  is  afiirmed. 

Affirmed. 

Moore,  C.  J.»  and  Bean  and  Benson,  JJ., 
concur. 
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Validity   and   ConstvnotioA   of 

ment  by  Speller  of  Corporate  Stoci 

Repnroliaae  on  Demand. 

Introductory,  744* 
Validity,  744. 
Construction,  746. 


Introductory, 

The  purpose  of  this  note  is  to  discuss  the* 
cases  passing  on  the  validity  and  construc- 
tion of  an  agreement  made  between  a  seller 
of  corporate  stock,  other  than  the  corpora- 
tion issuing  the  same,  and  a  buyer  whereby 
the  former  agrees  to  repurchase  the  stock  on 
demand.  For  a  discussicm  of  the  cases  con- 
sidering the  right  of  a  stockholder  to  enforce 
against  a  corporation  its  agreement  to  repur- 
chase his  shares,  see  the  note  to  Mclntyre  ▼> 
Bement»  10  Ann.  Gas.  143. 

Validity, 

The  authorities  are  agreed  that  an  agree- 
ment between  a  seller  and  a  buyer  of  corpo- 
rate stock  that  the  former  will  repurchase- 
the  same  is  not  a  gambling  contract  but  la 
legal  and  enforceable.  Richter  v.  Frank,  41 
Fed.  859;  Fites  v.  Marsh,  171  Cal.  487,  155 
Pac.  926;  Osgood  v.  Skinner,  211  111.  229,  71 
N.  E.  869,  affinmng  111  111.  App.  606;  Wolf 
V.  National  Bank,  178  HI.  85,  62  N.  E.  896; 
Echternach  v.  Moncrief,  94  Kan.  754,  14T 
860.    And  see  the  reported  case. 

In  Osgood  V.  Skinner,  supra,  an  action  for 
the  breach  of  a  contract  to  repurchase  stock 
within  one  year  at  the  option  of  the  buyer,, 
it  was  contended  that  the  contract  was  il- 
l^al  under  a  statute,  which  read  as  follows: 
"Whoever  contracts  to  sell  or  buy,  at  a  future 
time,  any  grain,  or  other  commodity,  stock 
of  any  railroad  or  other  company,  .  .  ► 
shall  be  fined  not  lees  than  ten  dollars  nor 
more  than  one  thousand,  or  confined  in  the 
county  jail  not  exceeding  one  year,  or  both; 
and  all  contracts  made  in  violation  of  this 
section  shall  be  considered  as  gambling  con- 
tracts, and  shall  be  void."  It  was  held  that 
the  agreement  was  valid  and  enforceable,  the 
court  saying:  **It  is  the  duty  of  courts  to 
«iforce  contracts  or  award  damages  for  their 
breach,  and  it  is  generally  sufficient  to 
authorize  a  recovery  if  the  evidence  shows 
that  one  capable  of  contracting  has  entered 
into  an  agreement  upon  sufficient  considera- 
tion. Such  a  contract  is  not  to  be  strained 
for  the  purpose  of  bringing  it  within  a  crimi- 
nal statute,  and  it  is  clear  that  this  contract 
contained  no  gambling  element.  The  stock 
was  turned  over  by  the  defendant  to  the 
plaintiffs  with  a  distinct  agreement  that  they 
should  have  the  right,  by  giving  notice  on  or 
before  August  1,  1891,  to  return  it  and  re- 


eeiye  its  par  value  in  money.  It  was  not  the 
inrtention  •  to  oontradt  for  a  mere  option  or 
privilege  to  sell  stock  at  a  future  time  or  to 
gamble  upon  the  future  price  of  the  stock. 
The  plaintiffs  reoeiyed  the  stock  on  condi- 
tion that  they  should  have  the  par  value  of 
it  if  they  so  desired,  and  the  evident  pur- 
pose was  to  guarantee  a  certain  value  to  the 
stock  which  they  received  for  their  property. 
It  is  only  contraets  for  an  option  and  of  the 
nature  of  gambling  contraets  which  come 
within  the  meaning  of  the  criminal  code. 
Hie  contract  was  not  a  gambling  contract  or 
one  prohibited  by  law.'' 

To  the  same  e£fect  see  Wolf  v.  National 
Bank,  178  lU.  85,  62  N.  £.  896,  wherein  the 
«ourt  said:'  ''It  may  be  conceded  that  the 
contracts  in  question  purport  to  be  a  sale  of 
thirty-five  thousand  dollars  of  five  per  cent 
bonds  of  the  Chicago  Auditorium  Assbciatiori 
at  par  and  accumulated  interest  from  the 
bank  to  the  plaintiff,  with  an  option  to  re- 
sell during  the  month  of  January,  1807,  at 
the  price  ^aid,  with  interest;  but  when  the 
different  parts  of  the  contract  are  construed 
as  a  whole,  the  sale  of  the  bonds  may  be 
regarded  as  a  c<mditional  sale,  with  the 
ri^t  reserved  by  plaintiff  to  return  them 
during  the  month  of  January,  1897.  Under 
the  contrieusts  the  amount  to  be  paid  by  the 
bank  to  the  plaintiff  in  case  he  desired  to 
return  the  bonds  was  the  face  value  and 
interest  on  the  amount  which  the  plaintiff 
had  paid,  and  interest  from  the  time  of  pay- 
ment. The  6bvioU8  intention  of  the  parties 
was  to  make  a  conditional  sale,  and  the  con- 
dition upon  which  the  purchase  was  made 
was,  that  the  bank  should  take  the  bonds 
back  at  the  same  price  if  within  a  specified 
time  the  plaintiff  desired  to  return  them. 
In  other  words,  the  bonds  were  turned  over 
by  the  bank  to  the  plaintiff  at  a  certain  stip- 
ulated price  with  the  distinct  agreenient  that 
the  plaintiff  had  the  rights  during  the  month 
of  January,  1807,  to  elect  whether  he  would 
keep  them  or  return  them  io  the  bank,  and 
in  case  he  concluded  to  return  the  bonds  he 
was  entitled  to  receive  his  money  back,  with 
interest.  The  transaction  was  one  both 
reasonable  and  proper,  and  one  not  within  or 
prohibited  by  the  statute.  Indeed,  it  con- 
tains no  element  of  a  gambling  contract. 
There  was  here  no  contract  to  have  or  give, 
to  himself  or -another,  the  option  to  sell  or 
buy  at  a  future  time,  within  the  meaning  of 
the  statute,  but,  on  the  other  hand,  the  appel- 
lant, as  a  part  of  his  contract  under  which 
the  bonds  were  delivered  to  him,  reserved 
the  rights  at  aind  within  a  specified  time,  to 
return  the  bonds  and  receive  back  tlie  money 
he  had  paid,  and  interest  thereon.  It  is 
diifieult  to  see  hotr  a  contract  of  that  char- 
acter can  be' termed  a  gambling  contract  or 
one  that  ^ould  bei  prohibited  by  law.    Is  it 
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contrary  to  law  or  justice,  or  does  it  violate 
any  ruld  of  public  policy  for  a  person  to  sell 
tk  horse,  a  cow,  a  promissory  note  or  a  bond 
for  a  specified  sum  and  agree  to  take  the 
article  back  within  a  given  time  for  the  same 
price!  If  it  is,  this  contract  might  be  c6n- 
denmed;  otherwise  not." 

It  has  also  been  held  that  an  agreement 
made  between  a  seller  of  corporate  stock  and 
the  buyer  that  the  former  will  repurchase 
the  same  if  the  latter  becomes  dissatisfied 
with  the  stock  is  not  invalid  for  want  of 
mtctuality  of  obligation.  Baiche  v.  Morrison, 
37  Mont.  244,  95  Pac.  1061.  See  also  Flan- 
nezy  v.  Wessels,  244  Pa.  8t.  321,  90  Atl.  715. 

Thus  in  the  case  first  cited  it  appeared 
that  the  defendant  sold  to  the  plaintiff  a 
cetUAn  number  of  shares  of  stoclc.  The  form- 
eir  as  part  of  the  Contract  of  sale,  agreed  to 
repurchase  the  stock  from  the  plaintiff  three 
years  later.  Before  the  expiration  of  the 
specified  time  the  plaintiff  informed  the 
defendant  that  he  wished  to  resell  the  stock 
and  at  the  end  of  the-  three  years  tendered  the 
stock  to  the  latter,  who  refused  to  repurchase 
it.  The  court  said :  "But  it  mav  be,  and 
doubtless  was,  the  principal  contention  of 
counsel  for  defendant  that  the  contract  lacks 
mutuality.  It  is  a  general  rule  of  law, 
recognised  by  the  courts  and  textwriters, 
that  one  essential  element  of  a  contract, 
using  the  term  generally,  is  mutuality  of 
obligations,  as  is  said  in  9  Cyc.  327:  ^There 
are  many  cases  in  which,  although  the  offer 
is  definite  enough,  yet  the  accepter,  by  mere- 
ly accepting  has  really  himself  promised 
nothing  in  return,  has  not  made  himself 
liable  for  anything,  so  that,  although  one  is 
bound,  the  other  is  not,  and  the  engagement 
lacks  what  is  called  mutualitv.  In  such  a 
case  there  is  not  an  enforceable  agreement, 
llie  most  frequent  example  of  this  principle 
is  when  one  offers  to  supply  another  with 
goods  of  a  certain  kind  as  he  may  choose  to 
drder  or  may  'wish'  during  a  certain  time 
and  the  other  accepts  the  offer.  Here  there 
is  no  consideration  for  the  promise  or  offer, 
for  the  promisee  has  not  bound  himself  to 
anything,  and  has  incurred  no  legal  liability 
at  all.  The  correct  view  of  the  case  is  that 
there  is  no  agreement  binding  on  the  promi- 
sor, but  simply  an  offer  on  his  part  which 
may  be  accepted  by  giving  an  order  until 
such  time  as  it  is  actually  withdrawn  or 
expires  by  limitation  of  time.'  But  the  same 
authority;  on  page  334,  states  the  further 
general  rule  that:  'When  there  is  an  agree- 
ment founded  on  a  consideration,  it  is  not 
invalid  for  want  of  mutualitv  because  one 
party  has  an  option  while  the  other  has  not, 
or,  in  other  words,  because  it  is  obligatory 
on  dne  and  optional  with  the  other.  Thus 
a  person  for  a  sufficient  consideration  may 
hind  himself  to  buy  at  a  fixed  price  all  the- 
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wheat  that  another  may  bring  to  his  ware- 
house during  a  certain  time.  So  want  of 
mutuality  cannot  be  set  up  as  a  defense  by 
the  party  who  has  received  the  benefit, 
simply  because  it  was  left  optional  with  the 
other  party  as  to  whether  he  would  enfcMTce 
his  right.'  Abundant  authorities  are  cited 
in  support  of  the  text,  and  we  think  there  is 
little,  if  any,  diversity  of  opinion  upon  the 
question.  The  contract  for  the  breach  of 
which  this  action  is  brought  is  an  option 
contract,  or  an  option  as  defined  by  the 
authorities  generally.  (21  Am.  &  Eng.  Enc. 
of  Law  (2d  ed.)  924.)  It  is  true  that  the 
plaintiff  did  not  bind  himself  to  sell  the 
shares  of  stock  to  the  defendant;  but  he 
alleges  in  his  complaint  that  he  paid  a  valu- 
able consideration  to  defendant  for  the 
option  to  sell  within  a  given  time  at  a  fixed 
price,  and  this  allegation  is  admitted  by  the 
demurrer.  Under  these  circumstances  the 
defendant  will  not  be  heard  to  say  that  the 
engagement  lacks  mutuality." 

Conslruction. 

Contracts  whereby  a  seller  of  stock  agrees 
to  repurchase  it  at  the  option  of  the  buyer 
usually  limit  the  time  within  which  the 
option  must  be  exercised.  It  has  been  held 
that  time  is  of  the  essence  of  such  a  provi- 
sion. Sibley  v.  Barclay,  14  Ala.  App.  422, 
70  So.  201.  See  to  the  eame  effect  Scott  v. 
Goodwin,  21  Cal.  App.  178,  131  Pac.  76; 
Wright  V.  Berger,  114  N.  Y.  S.  912. 

In  the  reported  case,  though  the  contract 
was  to  repurchase  "at  any  time,"  it  is  held 
that  the  buyer  must  claim  his  rights  there- 
under within  a  reasonable  time. 

In  Alexander  v.  Bosworth,  26  Cal.  App. 
589,  147  Pac.  607,  it  appeared  that  the  plain- 
tiff purchased  from  the  defendant  a  certain 
number  of  shares  of  stock.  The  parties  en- 
tered into  an  agreement  that  if  the  plaintiff 
became  dissatisfied  with  the  stock  the  defend- 
ant would  repurchase  the  same  on  receiving 
notice  from  the  former  on  or  before  a  certain 
day.  The  defendant's  wife  guaranteed  the 
due  performance  of  the  contract  on  the  part 
of  her  husband.  It  further  appeared,  how- 
ever, that  a  few  days  before  the  time  limited 
within  which  the  plaintiff  should  notify  the 
defendant  of  his  desire  to  resell  the  stock, 
the  defendant,  without  the  knowledge  of  his 
wife,  extended  the  time  to  the  plaintiff  with- 
in which  to  exercise  his  option  of  resale.  It 
was  held  that  while  the  defendant  was  liable 
on  the  original  agreement  his  wife,  not  know- 
ing of  the  extension  of  the  time,  was  released 
from  all  obligations. 

In  Watson  v.  Bauman  (Minn.)  166  N.  W. 
343,  it  appeared  that  the  plaintiff  and  the 
defendant  entered  into  the  following  written 
agreement:  ''Goodell,  Iowa,  December  6, 
1909.    'I,  E.  J.  Bauman,  hereby  agree  to  pay 


S.  S.  Watson,  five  hundred  dollars  for  five 
shares  of  one  hundred  dollars  each,  of  the 
common  stock  of  the  Washington  Brick,  Lime- 
and  Sewer  Pipe  Company  of  Spokane,  Waah- 
ington  on  July  1,  1915,  providing  the  said 
S.  S.  Watson  wishes  to  dispose  of  said  stock, 
at  that  date.'  [Signed]  E.  J.  Bauman."  It 
further  appeared  that  before  executing  this 
agreement  Bauman,  who  was  the  owner  of  the 
five  shares  of  stock,  wi^ed  to  sell  them  to 
the  plaintiff.  The  latter  hesitated  in  pur- 
chasing the  stock  but  was  induced  to  do  so 
by  the  defendant's,  promise  that  he  would 
repurchase  the  same.  This  promise  the  de- 
fendant emibodied  in  the  written  agreement. 
The  plaintiff  then  obtained  a  stock  certificate 
of  the  five  shares  and  paid  to  the  defendant 
five  hundred  dollars.  Later,  on  May  22^ 
1915,  the  plaintiff  notified  the  defendant 
that  he  wished  to  resell  the  stock  to  him  aa 
per  the  written  agreement,  but  the  defendant 
refused  to  repurchase  it.  About  one  year 
later  the  plaintiff  made  a  second  demand  on 
the  defendant  that  he  should  comply  with, 
the  contract,  which  the  latter  again  refused 
to  do.  The  court  stated  the  defendant's  con- 
tentions as  follows:  ''That  a  breach  of  the 
contract  gave  plaintiff  no  right  of  action  for 
the  amount  therein  agreed  to  be  paid  for  the 
stock;  that  the  sole  remedy  in  such  a  case  is 
an  action  for  damages  suffered  in  consequence 
of  the  breach;  (2)  that  the  contract  doea 
not  express  upon  its  face  the  consideration 
upon- which  it  was  founded,  and  is  therefore 
void  imder  the  statute  of  fraud;  and  <3) 
that  time  was  of  the  essence  of  the  contract,^ 
and  that  to  charge  defendant  with  liability 
for  a  breach  thereof  it  was  incumbent  upon 
plaintiff  to  demand  a  performance,  coupled 
with  a  tender  of  the  stock  certificate  on  the 
date  named  in  the  contract,  namely,  July  1, 
1915,  and  that  since  no  such  demand  and 
tender  was  made  on  that  day  defendant  is 
not  liable.  And  further,  if  the  court  shall 
hold  that  time  is  not  of  the  essence  of  the 
contract,  that  performance  thereof  should 
have  been  demanded  with  a  tender  of  stock 
within  a  reasonable  time  after  the  date  fixed 
by  the  contract,  and  that  the  delay  of  a  year 
in  tendering  the  stock  was  unreasonable  and 
a  release  of  defendant."  Passing  on  these 
contentions  it  was  said:  "The  questions 
thus  raised  and  presented  are  all  answered 
adversely  to  defendant's  contentions  by  prior 
decisions  of  the  court.  The  right  of  a  party 
holding  an  option  of  the  kind  here  in  question 
to  recover  the  amount  therein  agreed  upon 
was  sustained  in  Lyons  v.  Snider,  136  Minn. 
252,  161  N.  W.  532.  PracticaUy  the  identi- 
cal option  was  there  before  the  court,  and  the 
right  of  plaintiff  therein  to  recover  reeeived 
careful  attention.  It  is  decisive  here.  In 
Hftlloran  v.  Jacob  Schmidt  Brewing  Go.  137 
Minn.  141,  162  N.  W.  1082,  L.R.A.  1917E  777, 
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H  mm  Md,  in  respect  to  the  question  of  the 
stfttate  of  frauds,  that  a  contract  made  and 
to  be  performed  in  another  state,  by  parties 
residing  therein,  must  be  controlled  as  to  the 
sufficiency  of  the  written  agreement  by  the 
law  of  that  state.  The  contract  in  the  case 
at  bar  was  made  in  Iowa  by  parties  residing 
therein  and  with  reference  to  the  laws  there- 
of. The  Iowa  statute  was  not  offered  in  evi- 
dence, and  we  are  not  advised  by  the  record 
as  to  the  terms  and  provisions  thereof.  We 
cannot  assume  that  a  statement  of  the  con- 
sideration is  there  necessary.  The  statement 
is  not  necessary  at  common  law.  Halloran 
T.  Jacob  Schmidt  Brewing  Co.  supra.  In 
Davis  V.  Godart,  131  Minn.  221,  154  N.  W. 
1091,  we  held  that  a  party  holding  an  option 
for  all  practical  purposes  substantially  like 
that  here  before  us  has  a  reasonable  time 
after  the  date  fixed  by  the  option  to  return 
the  property  and  demand  the  price  agreed 
upon;  and  further,  that  a  year  after  such 
date  was  not  an  unreasonable  delay.  Sever- 
al authorities  are  cited  sustaining  that  view 
of  the  law  in  cases  involving  options  exactly 
like  that  in  the  case  at  bar.  That  decision 
would  seem  to  dispose  of  defendant's  conten- 
tion that  time  was  as  a  matter  of  law  of  the 
essence  of  this  contract,  as  well  as  the 
further  claim  that  there  was  an  unreason- 
able delay  in  tendering  back  the  stock.  We  so 
hold,  though  it  is  not  necessary  to  rely 
wholly  upon  that  case.  In  the  case  at  bar 
there  was  a  demand  by  plaintiff  that  defend- 
ant take  back  the  stock  and  pay  the  agreed 
amount,  and  this  was  made  a  short  time 
prior  to  the  date  fixed  by  the  contract,  which 
defendant  ignored  and  refused  to  comply 
with.  While  this  demand  was  not  accom^ 
panied  by  a  tender  of  the  stock  defendant's 
attitude  in  the  matter  indicates  clearly  that 
such  tender  would  have  been  a  useless  cere- 
mony, he  would  have  refused  performance 
had  the  tender  been  made.  The  tender  was 
subsequently  made,  though  about  a  year  later, 
and  defendant  again  refused  to  take  it  back, 
but  not  on  the  ground  that  the  delay  in  ten- 
dering it  had  prejudiced  him  in  any  way, 
substantially  or  otherwise.  In  view  of  this 
situation  it  seems  clear  that  plaintiff  did  all 
that  was  reasonably  necessary  to  apprise 
defendant  of  his  election  to  return  the  stock, 
to  which  defendant  according  to  his  own 
testimony  turned  a  deaf  ear." 

Contracts  by  a  seller  of  stock  to  repurchase 
the  same  also  provide  sometimes  that  the 
right  of  the  buyer  is  to  be  available  after  the 
expiration  of  a  specified  time. 

In  Union  Collection  Go.  v.  Oliver,  23  Cal. 
App.  318,  137  Pac.  1082,  it  appeared  that 
the  agreement  entered  into  between  the 
buyer  and  the  seller  of  stock  was  contained 
in  the  following  letter  dated  July  3,  1902: 
'*I  hereby  guarantee  to  refund   all  moneys 


paid  by  you  for  the  purchase  of  Zubiate* 
stock  in  twelve  months  from  date,  in  the 
event  that  you  are  not  satisfied  with  your 
investment."  The  agreement  was  thereafter 
extended  to  June  22,  1904.  On  June  3,  1904 
the  buyer  sent  Ihe  following  demand  to  the 
seller:  '^I  hereby  notify  you  that  I  am  not 
satisfied  with  my  investment  in  Zubiate  min- 
ing stock  referred  to  in  your  letter  dated 
July  3d,  1902,  and  I  hereby  exercise  the  right 
to  demand  that  you  comply  with  your  guar- 
antee of  said  date  and  Uiat  you  pay  to  me 
not  later  than  the  22d  day  of  June,  1904,  the 
sum  of  three  thousand  dollars,  the  same 
being  the  amount  of  my  investment  in  said 
stock,  including  assessment  on  same.  At  the 
time  of  the  payment  of  said  sum,  I  shall  in- 
dorse and  transfer  the  whole  of  said  stock 
to  you  or  to  any  person  you  may  name."" 
The  seller  failed  to  comply  with  the  demand 
and  the  buyer  brought  suit.  The  seller  con- 
tended that  the  action  could  not  be  main- 
tained because  under  the  agreement  the 
demand  was  prematurely  made.  This  con- 
tention was  held  to  be  untenable,  the  court 
saying:  ''Defendant  insists  that  the  allega- 
tions of  the  complaint  'preclude  a  cause  of 
action.'  This  contention  is  founded  on  a 
number  of  grounds.  Answering  the  first  of 
these,  the  defendant  had  a  right  to  express 
his  dissatisfaction,  snd  make  his  demand  for 
the  fulfilment  of  the  guarantee,  at  any  time 
during  the  life  of  the  contract  (Herberger  v. 
Husman,  90  Cal.  583,  27  Pac.  428) ;  and  un- 
der a  fair  interpretation  of  the  words  of  the 
contract  'I  .  .  .  guarantee  to  refund 
.  .  .  in  twelve  months  from  date'  the  der 
fendant  had  until  the  expiration  of  that 
period,  or  any  extension  thereof,  in  which  to 
comply  with  Miller's  demand,  which  would 
give  him  until  June  22,  1904.  The  very  lan- 
guage of  the  contract  giving  the  defendant 
the  whole  of  the  period  of  the  guaranty  in 
which  to  make  it  good  was  equally  effective 
in  conferring  upon  Miller  the  right  to  make 
his  demand  at  any  time  within  that  period; 
and  we  cannot  agree  with  the  contention  of 
the  defendant  that  Miller's  demand  was  pre- 
maturely made,  and  therefore  abortive,  be-' 
cause  made  before  the  last  day  of  the  life  of 
the  guaranty." 

In  Maguire  v.  Halsted,  18  App.  Div.  228, 
45  N.  Y.  S.  783,  it  appeared  that  on  May  1, 
1894,  the  seller  of  stock  signed  the  following 
agreement:  "I  further  agree  to  repurchase 
the  stock  at  the  same  price,  viz.,  thirty  dol- 
lars ($30)  per  share,  at  the  end  of  the  year 
ending  May  Ist,  1895,  should  said  Agnes 
Maguire  wish  to  sell  the  same  at  that  time, 
provided  only,  that  I  shall  have  thirty  days' 
notice  in  writing  of  such  wish."  In  constru- 
ing the  agreement  the  court  held  that  the 
buyer  had  the  entire  year  within  which  to 
decide  whether  she  would  sell  the  stock  and 
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that  the  seller  waa  bound  to  repurchase  the 
same  at  the  end  of  the  year,  but  not  before, 
on  thirty  days*  notice. 

In  Boynton  v.  Woodbury,  101  Mass.  346, 
it  appeared  that  the  parties  entered  into  the 
following  agreement:  "Boston,  July  2,  1866. 
This  is  to  certify  that,  whereas  Samuel  T. 
Boynton  has  this  day  purchased  of  me, 
Joseph  P.  Woodbury,  twenty  shares  of  the 
capital  stock  of  the  New  England  Steam  Car 
Company,  being  certificates  numbered  37  and 
38,  tot  ten  shares  each,  and  said  Boynton  has 
paid  me  in  cash  for  said  twenty  shares  of 
stock  the  sum  of  one  thousand  dollars.  Now 
therefore,  in  consideration  of  the  above 
stated  facts,  I  hereby  agree  with  said  Boyn- 
ton to  purchase  back  the  said  twenty  shares 
of  stock,  if  he  so  elects,  in  one  year  from 
this  date,  and  upon  the  written  request  from 
said  Boynton,  and  reassignment  of  said 
twenty  shares  of  stock  to  me,  free  from  all 
incuikibrances ;  and  I  will  pay  said  Bo3niton 
therefor  the  said  sum  of  one  thousand  dol- 
lars, and  interest  on  said  sum,  of  sixty 
dollars,  making  a  total  sum  of  one  thousand 
and  sixty  dollars,  to  be  paid  to  said  Boynton 
as  aforesaid,  provided  he  shall  reassign  said 
stock  to  me  within  one  year  as  aforesaid, 
and  not  otherwise."  During  the  month  of 
June,  1867,  the  plaintiff  made  several  unsuc- 
cessful attempts  to  see  the  defendant  in 
regard  to  the  resale  of  the  stock.  On  June 
11,  1867,  the  plaintiff  sent  a  written  notice 
addressed  to  the  defendant  at  his  last  known 
residence,  informing  the  latter  that  he  wished 
to  resell  the  stock.  The  defendant  contended, 
in  an  action  brought  by  the  plaintiff,  that  the 
latter's  notice  of  June  11,  1867  was  prema- 
ture. The  court  held  otherwise,  saying: 
"There  can  be  no  doubt  that  the  written 
notice  actually  ^ven  expressed  with  perfect 
distinctness  the  fact  that  the  plaintiff  had 
made  his  election,  and  had  decided  not  to 
keep  the  shares.  The  giving  back  of  the 
shares  and  the  repayment  of  the  money  were 
to  be  simultaneous  operations.  The  plaintiff 
was  not  bound  literally  to  convey  the  stock 
and  put  it  out  of  his  reach  before  he  received 
the  money.  The  defendant  objects  that  this 
notice  was  given  before  the  year  expired,  and 
the  case  finds  that  it  was  served  about 
eighteen  days  before  the  expiration  of  that 
time.  By  the  terms  of  the  contract,  nothing 
could  be  said  to  be  due  from  the  defendant 
until  the  end  of  the  entire  year,  but  there  is 
nothing  on  the  face  of  the  contract  to  show 
that  the  plaintiff  had  not  full  liberty  to 
decide  at  any  time  within  the  year  upon  the 
alternative  which  the  defendant's  written 
obligation  allowed  him.  If  the  sale  were 
defeasible,  at  his  option,  during  the  year,  it 
is  no  wrong  to  the  defendant,  and  puts  him 
to  no  inconvenience,  that  the  plaintiff  should 
have  made  his  final  election  a  few  days  or  a 


few  weeks  before  the  year  expired.  The  evi- 
dence ^reported  tends  to  ishdw  that  Ife  had 
made  several  Unavailing  attempts  to  find  the 
defendant  at  his  usual  place  of  business,  and 
that  the  defendant  had  gone  out  of  'the  state. 
We  cannot  revise  the  finding  of  the  Judge 
who  tried  the  case,  as  to  the  facts;  and  he 
may  have  found,  on  the  evidence  reported, 
that  the  defendant  purposely  avoided  a  ten- 
der from  the  plaintiff  of  a  reconveyance. 
However  that  may  be,  the  judge  may  well 
have  found  that  such  a  written  notice,  left 
at  the  defendant's  house  a  few  days  before 
the  year  expired,  was,  under  the  circum- 
stances of  the  case,  a  continuing  notice  or 
offer;  that  the  plaintiff  then  had  and  contin- 
ued until  the  moment  of  trial  to  have  the 
shares  in  his  control  and  possession,  and  that 
at  the  trial  he  offered,  and  was  able,  to  re- 
eonvey  them  to  the  defendant.  We  also 
assume,  from  the  course  of  the  argument, 
that  the  plaintiff  offers  and  is  now  ready, 
before  claiming  any  judgment  in  his  favor, 
to  place  on  the  files  of  the  court,  for  the 
use  of  the  defendant,  a  transfer  written  of 
the  shares  to  him,  duly  executed  and 
stamped.  In  the  view  we  take  of  the  con- 
tract, the  notice  left  at  the  defendant's  house 
a  few  days  before  the  year  had  expired  wAs 
not  premature,  and  was  a  suflicient  notice 
that  the  plaintiff  was  ready  to  reconvey  the 
shares  on  the  terms  set  forth  in  the  contract. 
We  find  no  error  in  the  rulings  of  the  court." 
To  the  same  effect  see  Williams  v.  Patrick, 
177  Mass.  160,  58  N.  E.  583. 

In  Armstrong  v.  Orler,  220  Mass.  112,  107 
N.  E.  392,  it  appeared  that  the  defendant 
sold  a  certain  number  of  shares  of  stock  to 
the  plaintiff.  The  former  agreed  that  he 
would  repurchase  the  stock  from  the  latter 
at  any  time  that  he  (the  plaintiff)  wished 
to  resell  it.  It  was  held  that  under  this 
agreement  the  plaintiff,  in  order  to  recover, 
did  not  have  to  assign  a  reason  for  his 
desire  to  resell. 

The  buver  of  stock  need  not  ordinarilv 
tender  a  return  of  the  stock  in  order  to  put 
the  seller  in  default  under  an  agreement  to  re- 
purchase it. 

In  Lyons  v.  Snider,  136  Minn.  252,  161 
N.  W.  632,  it  appeared  that  the  plain- 
tiff and  the  defendant  entered  into  the  follow- 
ing agreement :  "I  have  this  day  sold  to  Mr. 
P.  J.  Lyons  Five  Hundred  shares  of  the  Mt. 
Helen  Development  Company  for  the  sum  of 
Five  Thousand  Dollars,  the  receipt  of  which 
is  hereby  acknowledged.  I  hereby  agree  that 
Mr.  P.  J.  Lyons  shall  have  the  right  in  the 
month  of  August,  1913,  to  notify  me  in  writ- 
ing that  he  desires  to  sell  said  stock  or  any 
part  thereof,  and  I  hereby  agree  that  within 
sixty  days  from  receipt  of  said  notice  I  will 
buy  said  stock  or  such  part  thereof  as  he 
desires  to  sell  and  pay  for  the  same  at  the 
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rate  ol  EUven  BoU&r^  per  share.''  The  pUin- 
iiS  notified  the.  4^endant  apcording  to  the 
tenna  of  the  agreement  but  made  no  tender 
of  the  stock.  It  was  held  that  he  did  not 
hare  to  make  a  tender  in  order  to  recover. 
To  the  same  effect  see  Thorndike  ▼.  Locke, 
98  Mass.  340. 

In  IlanuHon  y.  Finnegan,  117  la.  623,  91 
N.  W.  1039,  the  agreement  of  repurchase 
under  consideration  read  as  follows;  "Qiz 
months  after  date,  X  promise  to  pay  William 
Hamilton  thirty-fiye  ($35)  dollars  per  share 
in  cash  for  fifty-one  shares  of  the  Leffler 
Magnetic  Electric  K,  R.  Company  atock. 
Said  Hamilton  has  the  right  to  accept  or 
reject  this  offer  at  the  expiration  of  this 
agre^^ment.''  The  buyer,  after  the  expiration 
of  th^  stated  time,  wrote  to  the  seller  that 
he  wished  to  resell  the  stock,  hut  did  not 
tender  the  shares.  It  was  held  that  no  tender 
was  n^ecessary. 

In  Osgood  y.  Skinner,  211  lU.  229,  71  N. 
£.  869  it  appeared  that,  there  was  jao  tender 
by  the  buyer,  but  the  seller  refused  outright 
to  rq>u7chase.  .  The  .court  said:  "Whatever 
the. rule  may  be  as  to  the  sort  of  tender  re^ 
quired  under  a  contract  to  purchase  shares 
of.  stock,  the  law  does  i^ot  .require  a  needless 
formality,  and  an  actual  tender,  is  unnecesr 
Bary  where  the  Belief  is  ready,  able  and  willing 
to  perform  on  his  part  and  the  tender  would 
be  a  mere  useless  form.  If,  before  or  at  the 
time  .of  performance,  the  purchaser  has  de- 
clared his  intention  not  to  perform  or  refuse^ 
to  do  .BO,  the  seller  need  only  prove  that  he 
was  ready  and  willing  to  perform  on  his 
partk  ...  We  are  also  of  the  opinion  that 
the  offer. to  perform  the  contract  was  suffi- 
cient. The.  tcanafer  of  the  stock  and  the 
payment  for  the  same  were  intended  to  be 
mutual  and  .concurrent  acts,  and  it  was  not 
contemplated  that  either  party  should  per- 
form some  act  as  a  condition  precedent  to 
the  act  of  the  other.  If  a  contract  calls  for 
successive  acts,  first  by  one  party  and  then 
by  the  otiier,  there  is  no^  breach  by  one  if 
the  precedent  act  has  not  been  performed  by 
the  other;  bat  if  the  contract  contemplates 
concurrent  acts,  it  is  sufficient  to  put  one 
party  in  default  that  the  other  party  is 
ready,  willing  and  offers  to  perform  his  part 
of  the  contract.  A  tender,  as  applied  to  such 
a  case,  does  not  mean  the  same  kind  of  offer 
as  the  tender  of  money  in  payment  of  a  debt, 
where  the  money  is  offered  to  the  creditor 
unconditionally  and  the  transaction  is  com- 
pleted and  ended.  It  means  an  offer  accom- 
panied with  ability  to  do  the  act  required  of 
one  party  provided  the  other  will  ooncorrent- 
ly  do  what  ha  is  required  to  do.** 


STATE  EX  REL.  JpNES  ET  AL. 


V. 


WEST  ET  AL. 


Tennessee  Supreme  Court — ^February  11, 1918. 


1S9  Tenn.  622;  201  8.  W.  7^8. 


Jii,ve;nile   Conrta  —  Berie^w  ^  Habeaa 
Cozpns. 

Under  Thompson's  Shannon's  Code,  §  5503, 
giving  authority  to  any  judge  of  the  circuit, 
common  law,  or  criminal  courts,  or  to  any 
chancellor  to  issue  a  writ  of  habeas  corpus, 
where  the  juvenile  court,  in  a  proceeding 
under  Acts  1911,  0.-68,  entered  a  judgment 
awarding  .custody  of  a  .child,  the  questioaa 
determined  in  such  proceeding  cannot  be 
again  litigated  in  a  habeas  corpus  proceeding, 
))y  the  same  parties,  on  the  same  state  of 
facts. 

[See  note  at  end  of  this  case.! 

Habeas  Corpus  ^  Scope  of  Review  on. 
Writ. 

Tlie  writ  of  habeas  corpus  cannot  be  made 
to  serve  the  purpose  of  an  appeal  or  writ  of 
error. 

[See  87  Am.  St.  Rep.  169.] 

JnveKile  Courts  —  Review  —  Cevtiovavl.. 

.    Proceedings  in  the  juvenile  court  must  be 
reviewed  in  the  circuit  court  by  certiorari. 
[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Habeas  corpus  proceeding  by  State,  on 
relation  of  Chester  R.  Jonea,  Sr.,  et  al.,  plain- 
tiffs,^  against  Mrs,  B.  G.  West,  Superintendent 
of  Juvenile  Court,  et  aL,  defendants.  Judg- 
ment for  defendants  in  Circuit  Court.  Ju^g- 
pient  reversed  by  Court  of  Civil  Appeals.  De- 
fendants bring  certiorari.  The  facts  are 
stated  in  the  .opinion.    Reversed.  i 

L.  E.  Graves  for  plaintiffs. 
Julian  G.  Strauas  for  defendants. 

[623]  Gbee:?,  J. — This  is  a  habeaa  corpus 
proceeding,  brought  by  Chester  R.  Jones 
against  the  officers  of  the  juvenile  court  in 
Memphis  to  obtain  the  custody  of  his  minor 
child,  Chester  R.  Jones,  Jr. 

Two  or  three  days  before  this  petition  was 
filed,  certain  proceedings  were  had  in  the 
juvenile  court  in  Memphis  to  which  Chester 
R.  Jones  was  a  party,  and  it  was  there  ad- 
judged that  the  best  interests  of  the  child 
required  that  its  custody  be  intrusted  to  a 
woman  in  li^emphis,  formerly  a  nurse.  An 
order  to  this  effect  was  accordingly  entered, 
and  in  other  proceedings  [524]  had  in  the 
juvenile  court  the  father,  Chester  R.  Jones, 
was  directed  to  contribute  a  certain  weekly 
sum  toward  the  care  and  maintenance  of  the 
child. 
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The  pleadings  in  the  habeas  corpus  case  are 
not  sent  up  with  the  transcript,  but  no  point 
is  made  on  that  by  either  party.  The  only 
question  discussed  is  the  power  of  the  crim- 
inal or  law  courts  in  Tennessee  to  try  over 
the  question  of  the  custody  of  a  minor  child 
and  determine  what  the  child's  best  interests 
require,  regardless  of  the  action  of  the  juve- 
nile court  in  the  premifles,  and  in  a  different 
suit. 

It  is  not  denied  that  the  proceedings  with 
reference  to  this  child  were  regular,  and  that 
the  juvenile  court  had  jurisdiction  of  the  sub- 
ject-matter under  the  act  of  1911,  nor  is  it 
insisted  that  the  facts  developed  on  the  hear- 
ing of  the  petition  for  habeas  carpus  were  at 
all  different  from  the  facte  presented  to  the 
juvenile  court.  As  noted  above,  only  two 
or  three  days  intervened  between  the  two 
hearings. 

Although  the  circuit  judge  allowed  the  par- 
ties to  go  into  full  proof  tending  to  show 
what  the  best  interests  of  the  child  required, 
he  finally  concluded  that  the  writ  of  habeaa 
corpus  did  not  lie  in  such  a  case  under  such 
circumstances,  and  dismissed  the  petition. 
On  appeal  by  the  relator,  this  judgment  was 
reversed  by  the  court  of  civil  appeals,  and 
the  child  was  awarded  to  his  grandfather,  the 
iather  of  the  relator  Chester  R.  Jones.  The 
authorities  of  the  juvenile  court  have  filed 
a  petition  for  certior€kri,  which  has  been 
granted  by  this  court,  and  the  case  heard 
here. 

[525]  We  are  of  opinion  that  the  circuit 
judge  properly  dismissed  the  petition  for 
iMheas  corpus  and  discharged  the  writ. 

The  disposition  of  the  case  submitted  neces- 
sarily involves  a  consideration  of  the  func- 
tion of  the  writ  of  habeas  corpus  as  employed 
affecting  the  custody  of  minor  children. 

Such  use  of  the  writ  has  been  recognized 
in  Tennessee  from  an  early  date,  and  there  is 
a  full  discussion  of  the  subject  in  State  ▼. 
Paine,  4  Humph.  (Tenn.)  523. 
i  In  the  United  States  circuit  court  for  the 
Southern  District  or  New  York,  Judge  Betts 
delivered  an  opinion  in  the  case  of  In  re 
Barry,  42  Fed.  113.  This  opinion  is  a  classic 
In  the  law,  and  was  ordered  by  the  supreme 
court  to  be  printed  as  an  appendix  to  its  own 
opinion  In  re  Burrus,  136  U.  S.  586,  10  S. 
Ct.  850,  34  U.  S.  {1m  ed.)  600,  and  was  again 
commended  and  referred  to  in  New  York 
Foundling  Hospital  v.  Gatti,  203  U.  S.  429, 
27  S.  Ct.  53,  51  U.  S.  (L.  ed.)  254. 

The  learned  judge  in  this  discussion  showed 
that  habeas  corpus  was  purely  a  prerogative 
writ.  It  issued  to  bring  the  parties  im- 
prisoned before  the  king  in  person,  or  some 
magistrate  or  other  representative  of  the 
supreme  authority.  If  there  appeared  to  be 
no  due  cause  for  the  detention  of  the  peti- 
tioner, the  sovereign  set  him  free — citing  3 
Blackstone,  Com.  131;  Bacon's  Abr.  (Habeas 


Corpus)    421;  3  Story's  Constitutional 
207;  2  Kent's  Com.  26,  29  >  Ex  p.  Watkins,  3 
Pet.  193,  202,  7  U.  S.   (L.  ed.)   650. 

[526]  'In  respect  to  married  women  or 
other  adults,  held  in  detention  by  private 
individuals,  the  sovereign,  through  this  writ, 
acts  as  conservator  pacta  and  cuatoe  morunty 
and  in  regard  to  infant  children,  as  parents 
patriae,  making,  in  these  high  capacities, 
summary  order  that  the  party  be  forthwith 
set  at  liberty,  if  improperly  and  wrongfully 
detained.  Lofft,  748,  and  13  Johns.  (N.  Y.) 
418,  above  cited;  People  ▼.  Chegaray,  18 
W«id.  (N.  Y.)  637;  8  Paige  (N.  Y.)  47, 
above  cited;  U.  S.  v.  Green,  26  Fed.  Cas.  No. 
15,256,  3  Mason  482.  The  State,  thus  acting 
upon  the  assumption  that  its  parentage  super- 
sedes all  authority  conferred  by  birth  on  the 
natural  parents,  takes  upon  itself  the  power 
and  right  to  dispose  of  the  custody  of  chil- 
dren, as  it  shall  judge  best  for  their  welfare. 
People  V.  Chegaray,  18  Wend.  (N.  Y.)  642, 
643;  Blisset's  Case,  Lofft  (£ng.)  748. 

"The  oases  before  cited  show  that  the  Eng^ 
lish  and  American  courts  act  in  this  behalf 
solely  upon  the  assertion  of  the  right  of  the 
sovereign  whose  power  they  administer,  to 
continue  or  change  the  custody  of  the  child 
at  his  discretion,  as  parens  pairiae,  allowing 
the  infant,  if  of  competent  age,  to  elect  for 
himself;  if  not,  making  the  election  for  him/' 
In  re  Burrus,  supra. 

Under  the  change  of  goyenunent  from  a 
monarchy  to  a  republic,  the  functions  of 
parens  patriae  did  not  cease  to  exist.  Such 
authority  passed  from  the  king  to  the  govern- 
ment of  the  State  or  sovereign  people,  and 
it  may  be  called  into  exercise  by  the  legisla- 
ture, the  [527]  representatives  of  the  people, 
and  delegated  by  the  legislature  to  other 
functionaries.  Ewell  v.  Sneed,  136  Tenn.  602, 
624,  191  S.  W.  131;  Jesus  Christ  Church  ▼. 
U.  S.  136  U.  S.  1,  58,  10  S.  Ct.  792,  34  U.  S. 
(L.  ed.)  481,496. 

In  Ewell  V.  Sneed,  supra,  following  our 
earlier  cases,  we  pointed  out  that  at  the  time 
of  the  decision  no  officer  in  Tennessee  had 
been  intrusted  with  authority  and  duties  of 
parens  patriae  respecting  charities.  This 
is  what  the  charity  cases  mean  when  they  say 
we  have  no  parens  patriae. 

Tlie  writ  of  habeas  corpus,  however,  was 
preserved  as  a  part  of  our  system  of  govern- 
ment by  the  federal  Constitution  (article  1, 
section  9),  and  by  each  Constitution  of  the 
State  (1870,  article  1,  section  15;  1834,  arti- 
cle 1,  section  15;  1796,  article  11,  section  15). 

Authority  to  issue  this  writ  is  intrusted  by 
statute  to  any  judge  of  the  circuit,  oommon- 
law,  or  crii^inal  courts,  or  to  any  chancellor 
in  cases  of  equitable  cognizance.  Thompson's 
Shannon's  Code,  section  5503. 

As  it  affects  the  custody  of  infants,  the 
writ  of  habeas  corpus  rests  on  the  assumption 
of  a  right  in  the  State,  paramount  to  any 
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parental  or  other  claim,  to  dispose  of  such 
children  as  their  best  interests  require.  The 
legal  rights  of  a  parent  are  very  gravely 
considered,  but  are  not  enforced  to  the  dis- 
advantage of  the  child.  Such  is  the  universal 
practice,  and  it  has  been  followed  in  this  juris- 
diction from  State  [528]  v.  Paine,  supra,  to 
SUte  V.  Kilvington,  100  Tenn.  227,  46  S,  W. 
433,  41  L.R^.  284. 

There  is  no  reason  to  doubt  that  this  sover- 
eign power  of  the  State  to  foster  the  welfare 
of  the  child  may  be  exercised  through  other 
instrumentalities  than  the  writ  of  hdbeas  cor^ 
pu8,  and  may  be  enforced  by  agencies  other 
than  courts  of  law  and  equity. 

In  solicitude  of  this  class  of  the  population 
of  the  State,  the  legislature  has  created  the 
juvenile  oourts  by  chapter  58  of  the  Acts  of 
191  ly  the  validity  of  which  enactment  we 
upheld  in  Childress  v.  State,  133  Tenn.  121, 
179  S.  W.  643.  These  courts  were  established 
for  the  protection  of  our  children,  and  are 
expressly  authorized  to  remove  delinquent  or 
dependent  children  from  unfavorable  sur- 
roundings and  adjudicate  their  proper  cus- 
tody, and  separate  them  from  their  parents 
when  such  action  appears  to  be  for  the  best 
interests  of  the  child.  The  jurisdiction  con- 
ferred on  these  tribunals  in  such  matters  is 
ample. 

Now,  as  we  have  said,  the  real  office  of  the 
writ  of  haheas  corpua  in  cases  involving  the 
custody  of  children  is  to  develop  before  the 
court  what  the  true  interests  of  tbe  detained 
«hild  require,  and  an  order  is  made  accord- 
ingly. 

This  is  the  exact  question  which  is  pre- 
sented to  the  juvenile  court  in  all  these  cases 
intrusted  to  its  jurisdiction. 

An  adjudication  in  one  habeas  oorpua  pro- 
ceeding to  determine  the  custody  of  a  child 
is  almost  uniformly  held  to  be  conclusive  on 
the  parties,  or  res  adjudicata  [529]  in  a  simi- 
lar proceeding  on  the  same  state  of  facts.  21 
Cyc.  351 ;  12  R.  C.  L.  p.  1255. 

We  think  that  an  adjudication  of  such  a 
matter  in  the  juvenile  court  is  likewise  con- 
clusive on  the  parties  on  the  same  state  of 
facts. 

It  is  of  course  elementary  that  a  judgment 
or  decree  in  one  suit  is  a  bar  to  another  suit 
between  the  same  parties  for  the  same  object 
and  purpose;  the  same  point  being  directly 
in  issue.  Our  cases  to  this  effect  will  be  found 
collected  in  6  Enc.  Dig.  of  Tenn.  Rep.  p.  193. 

As  a  matter  of  fact,  a  judgment  of  a  court 
of  competent  jurisdiction,  upon  a  point  or 
question  directly  involved,  is  conclusive  in  a 
second  suit  between  the  same  parties,  al- 
though the  subject-matter  of  the  second  action 
be  different.  Gudger  v.  Barnes,  4  Heisk. 
(Tenn.)  571;  State  v.  Mercantile  Bank,  95 
Tenn.  212,  31  S.  W.  989. 

It  is  said  that  the  best  test  as  to  whether 
a  former  judgment  Is  a  bar  in  subsequent 


proceedings  is  to  consider  whether  the  same 
evidence  would  sustain  both.  If  so,  then  the 
judgment  in  the  former  suit  is  res  adjudioata, 
although  the  two  actions  are  different.  15 
R.  G.  L.  p.  964. 

Tested  by  this  rule,  the  judgment  in  the 
juvenile  court  was  clearly  a  bar  to  this  pro- 
ceeding in  habeas  corpus.  It  makes  no  differ- 
ence that  the  form  of  action  was  different. 

''On  the  question  of  res  judicata,  it  is  im- 
material that  the  question  alleged  to  have 
been  settled  by  a  [530]  former  adjudication 
were  determined  in  a  different  kind  of  pro- 
ceedings or  a  different  form  of  action  from 
that  in  which  the  estoppel  is  set  up,  the  par- 
ties and  the  issues  being  the  same."  23  Cyc. 
1221. 

We  do  not  mean  to  say  that  a  writ  of 
habeas  corpus  will  not  lie,  as  affecting  the 
custody  of  children  determined  by  the  juvenile 
court,  in  any  case.  If  some  time  has  elapsed 
since  the  order  of  the  juvenile  court  in  such 
a  matter,  or  if  the  conditions  of  the  parents 
or  former  custodian  of  the  child  has  changed, 
00  as  to  make  it  desirable  that  the  child  be 
returned  to  them,  such  matters  can  be  prop- 
erly set  up,  and  the  child  recovered  by  habeas 
corpus  procedure.  To  this  effect  see  Farn- 
ham  V.  Pierce,  141  Mbab,  203,  6  N.  E.  830, 
55  Am.  Rep.  452 ;  Kennedy  v.  Meara,  127  Giu 
68,  56  S.  E.  243,  9  Ann.  Gas.  396. 

This  is  what  this  court  held  in  State  t. 
Kilvington,  supra. 

We  are  of  opinion,  however,  that  such  a 
question,  determined  by  the  juvenile  court, 
cannot  be  again  litigated  in  a  habeas  corpus 
proceeding,  in  the  courts  of  law  and  criminal 
courts,  between  the  same  parties,  and  on  the 
same  state  of  facts.  The  jurisdiction  of  the 
juvenile  court,  as  stated  before,  is  adequate, 
and  its  valid  judgments  are  entitled  to  full 
consideration. 

The  writ  of  Juiheas  corpus  cannot  be  made 
to  serve  the  purpose  of  an  appeal  or  writ  of 
error.  State  v.  Shelby  Gounty  Taxing  Dist. 
16  Lea  (Tenn.)  240.  Proceedings  in  the 
juvenile  court  must  be  reviewed  in  the 
[531]  circuit  court  by  certiorari,  as  pointed 
out  in  State  v.  Bookman  (Tenn.)  201  S.  W. 
741,  just  decided. 

It  results  that  the  judgment  of  the  court  of 
civil  appeals  will  be  reversed,  and  the  judg- 
ment of  the  circuit  court  affirmed,  and  this 
petition  will  be  dismissed,  and  the  writ  of 
hdbeas  corpus  discharged. 


NOTE. 

The  reported  case  holds  that  the  findings 
of  a  juvenile  court  cannot  be  reviewed  by 
habeas  corpus,  the  remedy  for  review  being 
certiorari.  The  subject  of  the  powers  and 
proceedings  of  juvenile  courts,  including  the 
review  of  their  decisions,  is  discussed  in  the 
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note  to  In  re  Lundy,  Ann.  Gas.  1916E  1007. 
See  also  Juvenile  Court  v.  State,  reported, 
immediately  following. 


JUVENILE    COXnBlT    OF    SHEI<8T 
COUNTY  ET  AI^ 

V. 

STATE  EX  REL.  HUBtPHRET. 

Tennessee  Supreme  Court — ^February  11, 1018. 

♦ 
139  Tenn,  549;  201  8.  W,  771. 

Juvenile   Courts   —  ^view  —  Habeas 
Corpus. 

Where  the  juvenile  court  entered  a  judg- 
ment that  a  child  was  delinquent,  questions 
determined  in  such  a  proceeding  cannot  he 
again  reviewed  in  habeas  corpus  by  the 
mother  of  the  child,  assuming  that  the  pro: 
ceedings  of  the  juvenile  court  are  valid,  since 
the  question  of  the  child's  custody  is  res 
adjudicata. 

[See  note  at  end  of  this  case.] 

Jnrisdiotion  —  Notice  io  Parent. 

In  a  proceeding  under  Pub.  Acts  1011, 
c.  68,  §  10,  on  arrest  of  an  infant  for  homicide, 
the  juvenile  court  proceedings  are  not  void, 
for  failure  to  give  mother  of  the  boy  notice 
where  she  is  present  at  the  hearing  and  is 
examined  as  a  witness,  since  she  thereby  en- 
ters her  appearance  and  waives  the  statutory 
requirement  of  notice. 

[See  note  at  end  of  this  case.] 

Skowing;  of  Jurisdiction  on  Record. 

The  juvenile  court  is  a  court  of  special  and 
limited  jurisdiction,  and  its  judgments  or  de- 
crees should  show  the  facts  upon  which  its 
jurisdiction  rests,  such  as  the  age  of  the  child, 
the  nature  of  the  proceedings,  the  service 
of  notice,  and  the  statutory  circumstances 
of  delinquency. 

[See  note  at  end  of  this  ease.] 

Infants  —  Capacity  to  Commit  Crime. 

The  presumption  of  incapacity  of  a  child  to 
commit  a  crime  is  conclusive  when  the  child 
is  under  the  a^e  of  7  year  ft;  and  if  between 
7  and  14,  the  burden  is  on  the  stiite  to  Bhoyr 
that  the  child  is  capable  of  appreciating  the 
nature  of  his  acts. 

Juvenile  Courts  —  Nature  of  Proceed- 
ings. 

Proceedings  in  the  juyenile  court  are  not 
criminal  in  their  nature,  and  are  not  institut- 
ed to  punish  the  child,  but  to  provide  for  his 

welfare. 

[See  note  at  end  of  this  casej 

Jurisdiction  —  Age  of  Child. 

In  a  proceeding  in  the  juvenile  court  for  de- 
linquency of  a  child  alleged  to  have  killed 


his  playmate,  the  age  of  the  child  is  imma- 
terial; the  procedure  not  being  criminal. 
[See  note  at  end  of  this  case.] 

Jurisdiction    of    Child    Ckareed    with. 
Murder. 

Under  Pub  Acts  1011,  c.  58,  requiring  that 
\t  a  child  brought  before  the  juvenile  court 
is  probably  guilty  of  murder  in  either  degree, 
he  shall  be  turned  over  to  the  county  an- 
thorities  to  be  proceeded  against  aocording^ 
to  criminal  law,  the  juvenile  court  has  no 
jurisdiction  of  an  infant  allied  to  have  com- 
mitted homicide  if  the  judge  thinks  he  i» 
probably  guilty. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  oi  Civil  Appeals. 

Habeas  corpus  by  State  on  relation  of  Mrs- 
P.  W.  Humphrey,  plaintiff,  against  Juvenile 
Court  of  Shelby  County  et  al.,  defendants. 
Judgment  for  plaintiff  in  Criminal  Court. 
Judgment  affirmed  by  Court  of  Civil  Appeals. 
Defendants  bring  certiorari.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

Julian  G.  Stratiss  for  plaintiff. 
L,  H,  ijfraves  for  defendants. 

[561]  CrREETT,  J. — Harry  Humphrey,  & 
child  seven  years  of  age,  was  adjudged  by 
the  Juvenile  court  at  Memphis  to  be  delin- 
quent within  the  meaning  of  chapter  58  of 
the  Acts  of  1011,  and  was  held  in  the  custody 
of  that  court.  The  court  had  not  finally  de- 
termined on  a  proper  disposition  of  the  child. 

Under  these  circumstances  Mrs.  P.  W. 
Humphrey,  mother  of  the  child,  filed  a  pe- 
tition for  habeas  corpus  in  one  of  the  crimi- 
nal courts  of  Shelby  county,  and  after  hear- 
ing there,  the  custody  of  the  child  was 
awarded  to  her.  From  this  judgment  of  the 
criminal  court  the  authorities  of  the  juvenile 
court  appealed  to  the  court  of  civil  appeals, 
where  the  judgment  was  affirmed,  and  the 
officers  of  the  juvenile  court  have  brought 
the  case  to  this  court  by  petition  for  certio- 
rari. 

It  seems  that  the  boy,  Harry  Humphrey,, 
killed  his  playmate,  a  child  about  nine  years 
of  age,  with  a  shotgun.  The  Humphrey  boy 
was  arrested  by  the  police  officers  of  the 
city  of  Memphis,  but  a  little  later  was  turned 
over  to  the  juvenile  court,  and  there  was  a 
hearing  of  the  matter  in  the  latter  court 
at  which  Mrs.  Humphrey,  mother  of  the 
child,  was  present.  There  appears  to  have 
been  some  controversy  as  to  whether  the  kill- 
ing was  accidental  or  designed.  The  judge 
of  the  juvenile  court  testified  in  the  habeas 
corpus  proceedings  that  he  came  to  the  con- 
clusion from  the  evidence  that  a  crime 
[552]  had  been  committed,  and  he  accord- 
ingly adjudged  the  Humphrey  boy  to  be  de- 
linquent according  to  the  provisions  of  the^ 
statute. 
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Upon  the  Jhobeaa  corpus  hearing  the  pro- 
eeedingB  below  were  attacked  as  void  in  sev- 
eral particulars,  and  in  addition  to  this  the 
merits  of  the  matter  were  gone  into  by  the 
criminal  judge. 

We  have  just  held  in  the  case  of  Jones 
V.  West,  139  Tenn.  622,  201  S.  W.  743,  that 
the  judgment  of  the  juvenile  court  upon  mat- 
ters like  these  is  conclusive  upon  the  parties 
on  the  same  state  of  facts.  Assuming  the 
validity  of  the  juvenile  court  proceedings, 
the  question  of  the  child's  custody  was  ree 
adjudicaia*.^^ 

It  appears  that  t^e  pro^edings  in  the  ju- 
venile court  were  had  without  any  formal 
notice  to  Mrs,  P.  W.  Humphrey,  the  mother. 
The  criminal  judge,  was  of  opinion  that 
such  notice  was  essential  to  a  valid  judgment 
in  the  juvenile  court. 

Section  10  of  chapter  58  of  the  Acts  of 
1911  provides  that  when  a  child  under  six- 
teen years  of  age  is  arrested  by  police  offi- 
cers and  taken  before  any  criminal  court, 
justice,  of  the  peace,  or  police  magistrate, 
that  such  child  shall  be  forthwith  turned 
over  to  the  officers  of  the  juvenile  court, 
and  the  case  there  heard  "in  the  same  man- 
ner as  if  the  child  had  been  brought  before 
the  court  upon  petition  as  herein  provided. 
In  any  case  the  court  shall  require  notice 
to  be  given  and  investigation  to  be 
[553]  made  as  in  other  cases  under  this  act, 
and  may  adjourn  the  hearing  from  time  to 
time  for  this  purpose." 

Previous  sections  of  the  act  provide  for 
the  filing  of  a  petition  in  the  juvenile  court 
by  any  repi|table  person  being  a  resident  of 
the  county,  who  may  have  knowledge  of  a 
child  that  appears  to  be  either  dependent  or 
delinquent.  The  petition  is  required  to  be 
sworn  to,  and  upon  the  filing  of  the  same  it 
is  enacted  that  a  summons  shall  issue  re- 
quirin^gp  the  custpdian  of  the  child  to  bring 
it  before  the  court.  The  parents  of  the  child, 
if  living  and  their  residence  known,  or  its 
legal  guardian,  if  one  there  be,  or  if  ther^ 
is  neither  parent  nor  guardian,  or  if  his  or 
her  residence  is  unknown,  then  some  relative, 
if  there  be  one,  and  his  residence  is  known, 
"shall  be  notified  of  the  proceedings,  and  in 
any  case  the  judge  or  chairman  may  appoint 
some  suitable  person  to  act  in  behalf  of  the 
child."  This  petition  should  set  out  the  facts 
believed  to  constitute  the  delinquency  or  de- 
pendency of  the  child,  and  the  notice  should 
issue  to  the  parent,  guardian,  or  relative 
w  provided.  If  the  parent  or  relative  or 
guardian  has  actual  custody  of  the  child  at 
the  time  the  petition  is  filed,  no  notice  other 
than  the  summons  is  required  to  be  served 
upon  him.  If,  however,  another  has  custody 
of  the  child,  summons  should  be  issued  to 
such  custodian  and  notice  likewise  served  on 
the  parent,  guardiaD>  or  relative. 
Ann.  Cas.  1918D. — 48. 


[654]  Wliere  a  child  is  arrested  by  the 
police  authorities,  it  seems  that  it  is  not 
necessary  that  any  petition  be  filed  in  the 
matter,  but  a  notice  must  be  served  upon 
the  parents,  guardian,  or  relative. 

We  are  not  inclined  to  hold  the  juvenile 
court  proceedings  void  on  account  of  the  fail- 
ure to  give  the  mother  of  the  boy  notice. 
It  appears  that  she  was  present  at  the  hear- 
ing and  was  examined  as  a  witness.  It  seems,, 
furthermore,  that  she  consulted  with  the  offi- 
cers of  the  juvenile  court  and  with  the  judge 
thereof  about  the  proper  disposition  of  her 
boy,  and  we  are  of  opinion  that  she  entered 
her  appearance  and  waived  the  statutory  re- 
quircment  as  to  notice. 

The  criminal  judge  further  thought  that 
the  order  adjudging  the  child  a  delinquent 
was  so  meager  in  its  recitals  and  content* 
as  to  be  a  nullity. 

This  order  is  in  the  following  words: 

"Court  proceeding  July  18,  1916. 

"Hon.  R.  H.  Stickley,  Judge. 
,    "732. — In  the  matter  of  delinquency  of  one 
Harry  Humphrey,  a  minor  child  of  the  age 
of  seven  years,  and  it  appearing  to  the  court 
that  said  Harry  Humphrey  is  a  delinquent. 

"It  is  therefore  ordered,  adjudged  and  de- 
creed by  the  court  that  said  Harry  Hum- 
phrey be  held  in  custody  until  further  orders 
of  the  court. 

"W.  EirLEB,  Clerk  of  Juvenile  Court." 

We  do  not  find  it  necessary  to  pass  direct- 
ly on  the  question  of  the  validity  of  this 
order.  It  certainly  [555]  is  quite  informal. 
The  juvenile  court  is  a  court  of  special  and 
limited  jurisdiction,  and  its  judgments  or 
decrees  should  show  the  facts  upon  which 
its  jurisdiction  rests.  That  is  to  say,  indh 
orders  should  show  the  age  of  the  child,  as 
this  one  does,  and,  furthermore,  should  show 
the  nature  of  the  proceedings  as  that  a  pe- 
tition was  filed,  or  that  the  child  was  ar- 
rested and  turned  over  to  the  court.  The 
order  should  likewise  show  that  notice  was 
served  upon  the  parent^  guardian,  or  rela- 
tive, and  should  set  out  the  facts  found  by 
the  court  constituting  the  delinquency  or 
dependency  of  the  child  involved;  that  is, 
if  the  child  is  adjudged  dependent,  it  should 
appear  that  the  court  found  that  he  was 
destitute  or  homeless  or  begging,  or*  such 
other  statutory  circumstances  of  dependency 
as  the  evidence  showed.  If  the  child  is  ad- 
judged delinquent,  the  statutory  circumstances 
of  delinquency  should  likewise  appear  in  the 
order  as  that  there  had  been  a  violation  of 
the  law  of  the  state,  city,  or  town  (stating 
the  particular  law  violated),  or  that  the 
child  was  incorrigible  or  otherwise  within 
the  meaning  of  delinquency  as  defined  in  the 
statute. 
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Great  powers  are  logged  in  the  juvenile 
<:ourt  in  its  particular  field,  and  proceedings 
there  should  be  conducted  according  to  the 
mandates  of  the  statute.  Unless  there  is 
-a  substantial  compliance  with  the  statutory 
requirements  in  these  cases,  the  orders  of 
the  juvenile  court  will  be  reversed  upon  a 
review  of  the  case  by  certiorari  in  the  cir- 
•cuit  court. 

[556]  The  criminal  judge  was  furthermore 
of  opinion  that  the  proceedings  in  the  ju- 
venile court  were  void  because  of  the  pre- 
sumption of  the  law  as  to  the  incapacity  of 
children  of  tender  vears  to  commit  crime. 
This  presumption  is  conclusive  in  favor  of 
a  child  under  the  age  of  seven  years  and 
l)etween  seven  and  fourteen,  the  burden  is 
upon  the  state  to  show  that  the  child  is  capa- 
ble of  appreciating  the  nature  of  his  acts. 
«tate  V.  Davis,  104  Tenn.  501,  58  S.  W.  122. 

As  we  have  noted  in  Childress  v.  State, 
133  Tenn.  121,  179  S.  W.  643,  proceedings 
in  the  juvenile  court  are  not  criminal  in 
their  nature,  and  not  instituted  to  punish 
the  child  for  any  offense.  The  purpose  and 
-end  of  such  proceedings  is  to  provide  for 
the  welfare  of  the  child,  and  to  remove  him 
from  unpropitious  surroundings. 

The  child  is  not  found  guilty  of  delinquen- 
cy as  though  guilty  of  a  crime.  A  finding  of 
delinquency  usually  demonstrates  the  neces- 
flity  for  making  a  change  in  the  custody  of 
the  child.  The  parent  or  former  custodian 
may  be  a  worthy  person,  but  the  child's  delin- 
quency indicates  that  it  is  not  being  properly 
reared — ^perhaps  cannot  be  readily  controlled. 
Under  such  circumstances  the  child's  best  in- 
terests demand  that  he  be  subjected  to  wiser 
or  stronger  authority." 

So  that  the  age  of  the  child  is  not  material 
in  investigations  had  before  the  juvenile 
court,  provided,  [557]  of  course,  such  child 
is  under  sixteen  years  of  age,  which  is  the 
limit  of  the  jurisdiction  of  that  court. 

We  are  of  opinion,  however,  that  the  crimi- 
nal judge  properly  sustained  the  hdbeM  car- 
piM  proceedings  and  removed  the  Humphrey 
child  from  the  custody  of  the  juvenile  court. 
We  think  that  court,  under  the  terms  of  the 
statute,  had  no  jurisdiction  of  the  matter. 

While  the  order  of  the  juvenile  court  does 
not  show  the  fact,  the  judge  of  that  court  tes- 
tified in  these  proceedings.  He  said  that  from 
his  investigation  he  thought  that  a  crime 
had  been  committed  by  the  Humphrey  boy, 
The  only  crime  that  it  is  suggested  could 
have  been  committed  was  that  of  murder  in 
the  first  or  second  degree. 

Chapter  58  of  the  Acts  of  1911  expressly 
provides  that  when  a  judge  of  a  juvenile 
court  shall  conclude  that  a  child  brought 
before  him  is  probably  guilty  of  murder  in 
t!ie  first  degree,  murder  in  the  second  degree, 
or  of  rape,  that  the  juvenile  court  shall  at 
once  turn  said  child  over  to  the  authorities 


of  the  county  to  be  proceeded  against  ac- 
cording to  the  course  of  the  criminal  law. 
In  other  words,  a  juvenile  court  has  no  juris- 
diction when  the  judge  of  that  court  is  of 
opinion  tiiat  the  child  brought  before  him  is 
probably  guilty  of  one  of  tl^e  crimes  men- 
tioned. 

Such  being  the  facts  in  this  case,  the  ju- 
venile court  was  without  jurisdiction  to  make 
any  order  [558]  respecting  the  custody  of 
Harry  Humphrey,  and  the  judgment  of  the 
criminal  court  on  the  petition  for  habeas 
corpus  was  correct,  and  the  judgment  of  the 
court  of  civil  appeals  affirming  the  judgment 
below  must  be  affirmed  here. 


NOTE. 

Since  the  procedings  in  a  juvenile  court  are 
for  the  protection  of  an  infant  and  not  for 
the  punishment  of  a  crime,  it  is  held  in  the 
reported  case  that  a  juvenile  court  has  juris- 
diction to  inquire  into  the  delinquency  of 
an  infant  under  seven  years  of  age.  The 
jurisdiction  and  procedure  of  juvenile  courts 
are  fully  discussed  in  the  note  to  In  re  Lundy, 
Ann.  Cas.  1916E  1007.  See  also  State  ▼. 
West,  reported  in  full,  ante,  this  voliune,  at 
page  749. 


V. 

"WEST  VIRGINIA  IPXTLP  AND  PAFEB 

COKFANT. 

West  Virginia  Supreme  Court  of  Appeals — 

March  30,  1915. 

76  W.  Va.  103;  84:  8,  E.  1068. 


Master  and  Sertraat  —  Coatraot  of  Baa- 
plosrment  >—  Time  of  EntorlmB  Eik- 
ploymoAt  -*  Tia&e  as  Esseaeo  of  Con- 
traet» 

Ordinarily  time  is  not  of  the  essence  of  a 
contract  to  enter  into  the  employment  of 
another,  unless  made  so  by  its  terms,  or 
unless  it  is  an  element  of  a  mere  condition 
precedent. 

[See  note  at  end  of  this  case.] 

Contracts  —  Reminoiation  hy  One 
Party  —  Effect. 

An  absolute  renunciation  of  a  contract  by 
one  of  the  parties  thereto  constitutes  a 
breach  thereof,  and  also  relieves  the  other 
from  performance  of  his  promise  or  covenant. 

[See  1  Ann.  Cas.  427;  12  Ann.  Cas.  1108; 
Ann.  Cas.  1913C  384;  Ann.  Cas.  1917E  712; 
94  Am.  St.  Rep.  112.] 

Error  to  Circuit  Court,  Pocahontas  county. 


L£WIS  ▼.  WEST  VIRGINIA  PULP,  STC.  CO. 

76  W.  Ym,  108. 
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Aetlott  by  J.  W.  Lewis,  plaiBtiff,  against 
West  Virginia  Pulp  and  Paper  Company,  de- 
fendant. Judgment  for  defendant.  Plaintiff 
Inings  error.  The  facts  are  stated  in  tlie 
opinion.     BsvERSia). 

y.  0,  MoNeil  for  plaintiff  in  error. 
L.  M,  McClintic  for  defendant  in  error. 

[103]  PoFFENBABOBB,  J. — ^Lewis'  judgment 
for  $49.41,  recovered  in  a  justice's  court,  was 
carried  into  the  circuit  court  by  an  appeal. 
The  total  amount  claimed  in  his  bill  of  par- 
ticulars is  $110.60.  On  the  conclusion  of  his 
evidence  a  verdict  against  him  was  found  by 
direction  of  the  court,  and  the  judgment  to 
which  he  obtained  this  writ  of  error  was 
rendered  in  accordance  with  the  verdict. 

Taken  as  true,  under  the  rule  applicable 
to  motions  to  exclude,  they  being  in  some 
respects  the  equivalent  of  [104]  demurrers^ 
the  plaintiff's  evidence  established  the  fol- 
lowing facts:  In  May  1913,  he  was  at  a 
point  near  Nashville,  Georgia,  and,  having 
seen,  in  an  industrial  publication,  an  adver- 
tisement by  the  defendant,  for  a  skilled  work- 
man, called  a  crane-man,  the  operator  of  the 
crane  of  a  steam  shovel,  he  wrote  a  letter  to 
the  company,  in  which  he  either  tendered  his 
services  or  made  an  inquiry.  In  response 
thereto,  he  received  a  telegram  saying  the 
company  needed  a  crane-man  and  would  give 
him  a  position,  provided  he  came  at  once. 
This  telegram  was  received  on  May  16,  and 
on  the  next  day  he  replied  by  telegram,  that 
he  would  leave  on  Tuesday  and  arrive  at  Cass, 
W.  Va.  on  Thursdaj.  He  was  then  advised 
that  it  would  be  satisfactory,  if  he  should  ar- 
rive on  Thursday.  With  this  understanding, 
he  started  on  Tuesday  morning,  but,  in  conse- 
quence of  the  delay  of  his  train  at  a  place 
called  Jessup,  Georgia,  he  missed  a  connection. 
On  his  arrival  at  Richmond,  Va.,  he  communi- 
cated this  fact  to  the  superintendent  by  wire, 
and  proceeded  on  his  journey,  arriving  on 
Friday  afternoon  instead  of  Thursday,  and 
immediately  reported  to  the  superintendent; 
but,  in  the  meantime  another  man  had  been 
given  the  place  conditionally  promised  him. 
On  the  next  morning,  Saturday,  he  and  the 
superintendent  went  by  the  same  train,  but 
not  together,  to  the  place  at  which  the  com- 
pany's steam  shovel  was  then  working,  but 
no  work  was  assigned  to  him.  That  evenings 
he  called  upon  the  superintendent  again,  who 
suggested  work  for  him  at  another  on  Elk 
River.  On  the  following  Tuesday,  they  went 
to  that  place,  but,  on  account  of  the  difficulty 
of  obtaining  a  boarding  place  suitable  for  his 
wife  and  child,  it  was  suggested  tliat  he  take 
a  position  as  foreman  of  carpenters  at  a  place 
called  Spruce.  The  superintendent  having 
refused  to  agree  with  him  in  advance  as  to  the 
amount  of  his  compensation,  he  did  not  take 


that  place.  With  knowledge  of  the  defend- 
ant's superintendent,  he  remained  at  Spruce 
the  balance  of  the  week,  ready  for  work.  On 
Saturday,  the  departure  of  the  steam  shovel 
engineer,  for  some  reason,  necessitated  a  re- 
organization of  the  force.  The  foreman  took 
the  place  of  the  crane-man  and  the  crane-man 
took  the  place  of  the  engineer.  On  Monday,  a 
new  engineer  came  upon  the  grounds,  and  the 
crane-man  quit,  but  the  plaintiff  was  not 
called  to  take  the  position,  in  [105]  anticipa- 
tion of  which  he  had  come  to  the  defendant's 
works  under  the  conditions  and  understanding 
already  stated.  On  that  day,  he  instituted  his 
action  for  damages,  and,  on  the  second  day 
thereafter  he  was  offered  the  position,  but 
declined  it. 

The  delay  in  arrival  did  not  justify  refusal 
of  the  promised  employment.  There  was,  of 
course,  an  absolute  undertaking  as  to  the  time 
of  the  beginning  of  the  journey,  but  none  as 
to  its  completion.  That  the  plaintiff  had  no 
control  of  the  means  of  travel  and  that  rail- 
way trains  are  sometimes  unavoidably  de- 
layed were  facts  well  known  to  both  parties 
and  in  view  of  which  they  obviously  con- 
tracted. As  to  the  arrival,  the  contract  was, 
therefore,  manifestly  conditional  upon  the 
maintenance  by  the  railroads  of  their  pub- 
lished schedules  and  connectionB.  The  begin- 
ning of  the  journey  was  within  the  absolute 
power  and  control  of  the  plaintiff.  Its  com- 
pletion was  not.  It  would  be  too  much  to 
suppose  he  intended  to  assume  the  risk  of 
the  failure  of  railway  connections,  without  an 
express  agreement  on  his  part  to  do  so.  Ac- 
ceptance of  the  offered  position  and  entry 
upon  the  journey  neeessitated  the  giving  up 
of  his  residence,  disposal  of  his  household 
goods  or  the  expense  of  their  shipment,  aban- 
donment of  the  position  he  then  had  and  the 
expense  of  a  1300  mile  trip.  It  is  highly  im- 
probable that  he  would  have  accepted  the 
offer,  if  he  had  been  told  he  must  guarantee 
his  arrival  on  schedule  time.  Both  partie.<) 
could  well  assume  the  connections  would  be 
made  and  both  knew  the  delavs  incident  to 
travel  are  ordinarily  not  of  such  length  as  to 
make  them  material.  The  time  within  which 
an  act  is  to  be  done  is  not  always  essential, 
and,  when  the  time  specified  for  performance 
of  a  contract  Is  relatively  unimportant,  it  is 
not  of  the  essence  thereof,  unless  made  ho 
in  express  terms,  or  it  appears  to  be  a  con- 
dition rather  than  a  covenant.  Adams  v. 
Guyandotte  Valley  R.  Co.  64  W.  Va.  181,  61 
8.  £.  341.  No  terms  used  by  the  parties  im- 
ported intent  to  make  the  time  of  arrival  es- 
sential. Though  the  plaintiff  promised  to 
arrive  on  Thursday  and  the  defendant  ex- 
pressed satisfaction  with  that  date,  neither 
used  any  word  signifying  intent  to  make  the 
contract  depend  upon  that  fact  for  its  bind- 
ing force  or  validity.     On  the  contrary,  the 
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defendant's  conduct  indicated  allowance  of 
reasonable  latitude  as  to  time.  It  first 
said  come  [106]  at  once  and  then  allowed  a 
day  or  two  for  preparation.  Arrival  on  Thurs- 
day was  not  made  a  condition  of  the  contract 
to  give  enployment.  It  was  an  element  or 
factor  in  performance.  The  agreement  was 
concluded  before  the  plaintiff  left  Georgia. 
He  agreed  to  come  and  work  and  his  failure  to 
do  so  would  have  given  the  defendant  a  right 
of  action  against  him. 

Neither  the  offer  of  employment  different 
from  that  promised  nor  of  the  promised  em- 
ployment, after  what  the  jury  could  well  say 
was  tantamount  to  an  absolute  refusal,  could 
avert  the  consequences  of  the  breach.  An 
absolute  refusal  by  one  party  to  a  contract 
to  perform  it  releases  the  other.  Swiger  y. 
Hayman,  56  W.  Va.  123,  48  S.  E.  839 ;  Shaw 
V.  Republic  L.  Ins.  Co.  69  N.  Y.  286;  Traver 
V.  Halsted,  23  Wend.  (N.  Y.)  66. 

Being  clearly  erroneous,  the  judgment  will 
be  reversed,  the  verdict  set  aside  and  the  case 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


NOTS. 

Tinte  a«  Essence  of  Contraet  to  £nter 
Employment  of  Another. 

The  reported  case  holds  that  delay  in  ar- 
rival by  one  who  has  agreed  to  accept  certain 
employment  and  is  directed  to  report  at  a 
certain  date,  will  not  ordinarily  justify  the 
employer  in  breaking  the  contract  of  em- 
ployment. The  decision  is  based  on  the 
theory  that  time  specified  for  the  performance 
of  a  contract  of  employment  is  not  an  essen- 
tial element  thereof  unless  it  is  made  so  in 
express  terms.  An  exhaustive  search  for  au- 
thorities fails  to  disclose  a  similar  state  of 
facts  wherein  the  employer  sought  to  break 
a  contract  of  employment  on  the  ground  that 
the  time  within  which  the  employment  was 
to  commence  was  of  the  essence  of  the  con- 
tract. But  as  a  general  proposition  it  was 
held  in  Beck,  etc.  Lithographing  Ck).  v.  Colo- 
rado Milling,  etc.  Co.  52  Fed.  700,  10  U.  S. 
App.  465,  3  C.  C.  A.  248,  that  in  a  contract  for 
work  or  skill,  and  for  the  materials  on  which 
it  is  to  be  bestowed,  a  statement  fixing  the 
time  of  performance  of  the  contract  is  not 
ordinarily  of  its  essence,  and  a  failure  to 
perform  within  the  time  stipulated,  followed 
by  substantial  performance  after  a  short  de- 
lay, will  not  justify  the  aggrieved  party  in 
repudiating  the  entire  contract,  but  will  sim- 
ply give  him  his  action  for  damages  for  the 
delay. 

So  it  was  said  in  Ottumwa  Bridge  Co.  ▼. 
Corrigan,  251  Mo.  667,  158  S.  W.  39:  "We 
know  of  no  reason  why  it  is  not  entirely  com- 
petent for  the  parties  to  agree  upon  the  effect 


of  noncompliance  with  any  stipulation  of 
their  contract.  If,  in  the  exercise  of  this 
right,  they  agree  that  time  shall  be  treated 
as  an  essential  element  of  performance,  there 
is  no  reason  why  the  courts  should  not  en- 
force their  clearly  expressed  intention  ip  that 
effect.  It  is  otherwise,  however,  where  the 
contract  shows  that  it  was  the  intention  of 
the  parties  that  time  should  not  be  considered 
of  its  essence.  Sometimes,  in  the  absence  of 
any  direct  expression  upon  that  subject,  the 
intention  of  the  parties  will  be  presumed 
from  the  nature  of  the  contract  itself.  Thus 
time  will  be  presumed  to  be  of  the  essence  of 
the  contract  when  it  was  known  by  both  par- 
ties at  the  time  it  was  entered  into  that  with- 
out a  strict  performance  in  that  respect  it 
would*  not   accomplish  its   ultimate  object.'^ 

Similarly  it  was  said  in  Furlong  y.  Barnes> 
8  R.  I.  226:  "A  contract  is  not  to  be  con- 
strued like  a  railway  time-tat|le.  The  parties 
to  it  need  not  be  punctual  to  a  minute,  unless 
the  contract  calls  for  that  degree  of  punctual- 
ity to  carry  out  its  purposes;  but  it  is  enough 
that  they  are  on  hand  so  as  to  keep  their  en- 
gagement, as  regards  the  time,  according  to 
its  substance  and  spirit;  and  it  is  the  duty 
of  each  party  to  conduct  with  good  faith  and 
reasonable  liberality  towards  the  other." 

It  has  been  held  in  an  action  for  breach  of 
contract,  that  where  certain  work  which 
was  to  be  performed  and .  completed  qn  or 
before  .December,  1871,  was  not  performed 
until  May,  1872,  the  person  performing  could 
not  recover  the  contract  price,  as  time  was 
of  the  essence  of  the  contract.  Pickering  v. 
Greenwood,  114  Mass.  479.  See  also  Maclay 
v.  Harvey,  90  111.  625,  32  Am.  Rep,  36, 
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MODERN  WOODMEH  OS*  AJMCfiRIOA. 

Wisconsin  Supreme  Court — February  1,  1910. 


162  Wis,  2&9;  ISO  N.  W.  137. 


Death  »  Presmnptton  from  Alisenee  «• 
Facts  to  Be  Shown  — i  Search  for  All- 
sentee. 

Evidence  that  the  insured  left  his  home 
eight  years  before  the  suit  on  a  policy  of  mu- 
tual benefit  insurance  on  his  life,  that  thero 
has  been  no  trace  of  or  word  from  him  since 
that  time,  and  that  his  whereabouts  is  un- 
known, raises  the  legal  presumption  in  that 
suit  that  he  is  dead,  proof  that  search  has 
been  made  for  the  absentee  not  being 
sary. 

[See  note  at  end  of  this  case.] 


PAGE  y.  MODERN  WOODMEN  OF  AMERICA. 

let  \lNto.  ts$.  ■     ' 
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Effe«i  of  Presumption  —  Question,  of 
'  lAtir  air  Faret. 

Where  evidence  is  sufficient  to  give  rise  to 
the  legal  presumption  of  death  from  absence 
of  the  insured,  it  is  error  to  submit  to  the 
jury  the  issue  whether  he  is  dead,  but  plain- 
tiff is  entitled  to  directed  verdict  in  her 
suit  on  a  policy  of  mutual  benefit  insurance 
on  his  life. 

life  Insnranee  —  Proofs  of  Iioss  -— 
Wairei^  "by  Failure  to  Fomisb 
Blanks. 

Where  a  mutual  benefit  insurance  company 
refuses  to  furnish  its  forms  for  proof  of 
death  to  plaintiff,  it  waives  the  requirement 
of  its  policy  that  such  proofs  shall  be  made 
on  blanks  furnished  by  it. 

Appeal  from  Circuit  Court,  Polk  county: 
WiLLiAMB,  Judge. 

Action  by  Jennie  I.  Page,  plaintiff,  against 
Modern  Woodmen  of  America,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
He\'ebsei>. 

[260]  This  is  an  action  by  the  plaintiff  to 
recover  on  a  benefit  certificate  for  $2,000  is- 
sued by  the  defendant  upon  the  life  of  Arthur 
E.  Page,  the  husband  of  the  plaintiff,  and 
payable  upon  his  death. 

Hie  defendant  is  a  corporation  organized 
and  doing  business  under  the  laws  of  the 
state  of  Illinois.  The  plaintiff's  husband, 
Arthur  £.  Page,  became  a  member  and  was 
insured  in  the  defendant  order  in  the  state  of 
Iowa  on  the  5th  day  of  January,  1901.  Some- 
time after  the  month  of  June,  1903,  the 
membership  was  transferred  to  the  local  camp 
at  Frederick,  Wisconsin. 

The  evidence  discloses  that  the  plaintiff  and 
Arthur  K  Page  were  married  on  the  year 
1880.  They  lived  at  Morse,  Iowa,  for  about 
three  years  after  their  marriage,  during  which 
time  they  resided  on  a  rented  farm.  In  the 
fall  of  the  third  year  Mr.  Page  went  to  Strat- 
ton,  Nebraska,  to  take  up  a  homestead  and 
the  plaintiff  joined  him  the  following  April. 
Mr.  Page  remained  there  eight  years,  six  of 
which  the  plaintiff  was  with  him.  During 
the  time  they  resided  upon  the  homestead  Mr. 
Page  spent  six  weeks  in  Colorado  with  a  sur- 
veying outfit,  two  months  in  the  eastern  part 
of  Nebraska,  and  then  went  to  the  state  of 
Washington.  On  this  Western  trip  he  was 
away  a  little  less  than  a  year,  going  to  Ta- 
coma  and  San  Fl'ancisco.  During  all  of  this 
time  he  had  worked  his  timber  claim  and 
homestead  enough  to  comply  with  the  law. 
After  his  return  from  the  West  the  family 
lived  in  Stratton  for  about  three  months  and 
then  returned  to  Morse,  [261]  Iowa,  where 
Mr.  {*age  rented  different  farms  tof  a  period 
of  eight  or  nine  years.  At  the  expiration  of 
this  period  Mr.  Page  went  to  southern  Cali- 
fornia, but  failing  to  find  any  suitable  occu- 


pation he  returned  home  and  he  and  his  fam- 
ily moved  to  Frederick,  Wisconsin.  This  was 
in  the  year  1903.  Mr.  Page  purchased  eighty 
acres  of  land  at  Frederick,  and  while  living 
there  was  engaged  in  cutting  timber  from  this 
land  and  making  cord-wood.  About  Ji^nuary 
12,  1905,  he  had  200  cords  of  wood  for  sale. 
He  went  to  St.  Paul,  Minnesota,  to  sell  the 
same,  and  arranged  with  one  Coburn  of 
Frederick  to  load  and  ship  the  wood  to  him 
as  he  sold  it.  After  selling  the  greater  part 
of  this  wood  in  St.  Paul  Mr.  Page  left  there, 
and  early  in  March  ceased  to  write  to  his 
wife  or  to  any  one  else  at  Frederick.  He 
never  returned  to  Frederick.  The  evidence 
tends  to  show  thttt  he  was  friendly  with  the 
plaintiff,  that  he  was  attached  to  his  children, 
and  that  he  manifested  respect  and  esteem 
toward  them.  The  plaintiff  has  not  heard 
from  him  directly  since  the  2d  day  of  March, 
1906.  Mr.  Page  had  some  finahcial  obliga- 
tions and  some  payments  were  due  about  the 
time  of  his  disappearance.  Plaintiff  made 
inquiries  of  relatives  and  friends  as  to  his 
whereabouts  when  the  time  came  to  pay  dues 
and  assessments  on  the  benefit  certificate,  but 
they  were  fruitless.  She  also  advertised  in 
the  Woodman  paper  asking  for  information 
concerning  him  and  received  no  reply.  Plain- 
tiff paid  his  dues  and  assessments  as  a  mem- 
ber of  the  defendant  company  up  to  Novem- 
ber, 1912.  About  eighteen  months  after  Mr. 
Page's  disappearance  plaintiff  received  a  let- 
ter from  a  brother  of  Mr.  Page  residing  at 
St.  Louis,  Missouri,  stating  that  Arthur  E. 
Page  had  been  at  his  house  in  St.  Louis  in 
the  spring  or  summer  of  1905,  that  he  left 
again,  and  that  he  stated  at  the  time  that 
he  was  going  to  Galveston,  Texas.  No  further 
inquiries  were  made.  His  son  Arthur  left 
home  in  the  latter  part  of  the  year  that 
the  father  disappeared  and  has  not  been  heard 
from  since. 

[262]  The  court  submitted  the  case  to  a 
jury,  who  returned  a  general  verdict  for  the 
defendant. 

The  circuit  court  entered  judgment  on  the 
verdict  dismissing  plaintiff's  complaint  with 
costs.  From  such  judgment  this  appeal  is 
taken. 

Morris  E.  Yager  and  Holland  d  Lovett  for 
appellant. 

Truman  PUmta  and  Wolfe,  Wolfe  d  Reid 
for  respondent. 

SiEBBOEEB,  J. — The  plaintiff  contends  that 
the  circuit  court  erred  in  submitting  to  the 
jury  the  inquiry  whether  or  not  the  insured, 
Arthur  E.  Page,  was  dead  at  the  time  of 
the  trial.  In  ruling  upon  plaintifTs  motion 
for  a  directed  verdict  in  her  favor  the  court 
declared  that  in  his  opinion  the  evidence,  in 
the  light  of  the  decision  in  the  Miller  case 
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(Miller  v.  Sovereign  Gamp,  etc.  140  Wis.  505, 
122  N.  W.  1126,  133  Am.  St.  Rep.  1095,  28 
L.R.A.(N.S.)  178),  would  justify  a  direction 
of  a  verdict  in  her  favor,  but  that  he  deemed 
it  appropriate  to  take  a  verdict  to  lay  the 
foundation  for  a  modification  by  this  court 
of  the  rule  declared  in  the  decisions  of  this 
court  as  regards  the  necessity  of  making  dili- 
gent search  and  inquiry  to  establish  the  pre- 
sumptive death  of  a  person  who  has  been 
absent  from  his  home  and  place  of  residence 
for  seven  years  without  being  heard  from. 
The  earlier  authorities  of  this  court  on  this 
question  and  the  different  rules  which  obtain 
in  other  jurisdictions  on  4his  subject  were 
re-examined  on  the  appeal  to  this  court  of 
the  Miller  case,  and  it  was  determined  not 
to  modify  the  rule  on  this  subject  as  estab- 
lished by  the  decisions  of  this  court.  No 
considerations  have  been  suggested  that  have 
led  us  to  conclude  that  the  rule  declared  in 
the  Miller  case  should  be  modified. 

An  examination  of  the  evidence  in  the  in- 
stant case  satisfies  us  that  it  permits  only  of 
the  inference  that  plaintiff's  husband  left  his 
home  apd  place  of  residence  in  the  early 
part  of  March,  1905,  and  that  neither  the 
plaintiff  nor  any  [263]  other  person  has  had 
any  tidings  or  information  concerning  him  or 
of  his  whereabouts  since  the  summer  of  1905. 
The  evidence  clearly  establishes  the  fact  that 
Arthur  E.  Page  had  not  been  heard  from  for 
a  period  of  eight  years  immediately  preceding 
the  time  of  the  trial  of  this  case  and  that  his 
whereabouts  are  wholly  unknown.  Under  this 
state  of  the  evidence  the  legal  presumption 
that  he  is  dead  is  established.  This  entitled 
the  plaintiff  to  a  direction  of  the  verdict  in 
her  favor  on  this  issue,  and  it  was  error  of  the 
trial  court  to  refuse  to  direct  the  jury  to 
render  a  verdict  accordingly. .  Cowan  v.  Lind- 
say, 30  Wis.  586;  Whiteley  v.  Equitable  L. 
Assur.  Soc.  72  Wis.  170,  39  N.  W.  369 ;  Miller 
V.  Sovereign  Camp,  etc.  140  Wis.  505,  122 
N.  W.  1126,  133  Am.  St.  Rep.  1095,  28  L..R.A. 
(N.S.)  178. 

Upon  the  facts  shown  the  court  correctly 
held  that  defendant's  refusal,  through  its 
ofiicers,  to  furnish  plaintiff  blanks  for  proof 
of  death  upon  her  request  and  notice  of  Page's 
presumed  death  by  reason  of  his  not  having 
been  heard  from  for  over  seven  years,  con- 
stituted a  waiver  of  the  defendant's  require- 
ment that  proof  of  death  shall  be  made  on 
blanks  to  be  furnished  by  defendant  before 
action  can  be  brought  to  recover  on  the  bene- 
fit certificate.  The  evidence  shows  tliat  a 
proper  request  for  such  blanks  was  made  and 
was  refused.  It  appears  that  the  company's 
ofiicers  denied  liability  on  the  certificate  un- 
der plaintiff's  claim  that  it  had  matured  by 
force  of  the  presumption  that  Page  was  dead, 
in  the  light  of  all  the  facts  and  circumstances 
showing  his  disappearance  and  the  absenca 


of  any  intelligence  or  tidings  that  he 
alive.  Upon  this  state  of  the  reoord  the 
plaintiff  is  entitled  to  recover  the  amomit  due 
on  the  certificate. 

Bt  the  Court. — ^The  judgment  appealed 
from  is  reversed,  and  the  cause  is  remanded 
to  the  circuit  court  with  direction  to  set  aside 
the  verdict  and  award  the  plaintiff  judgment 
for  the  recovery  of  the  amount  due  on  the 
benefit  certificate. 

Kerwin,  J.,  took  no  part. 


NOTE. 

Facts  WUeh  Mvst  Be  Skowm  im  Ooa^ 
neetion  witk  Absence  to  EetabUak 
Presniiiptioii  of  Deatk. 

Scope  of  Note,  768. 

In  General,  758. 

That  Absence  Was  from  Home  or  Last  Place 

of  Residence,  761. 
That  Diligent  Search  Was  Made,  761. 
Facts  Rebutting  Presumption,   768. 


Scope  of  Note, 

The  earlier  cases  discussing  the  facts  which 
must  be  shown  in  connection  with  absence  to 
establish  a  presumption  of  death,  are  col- 
lected in  the  notes  to  Modern  Woodmen  of 
America  v.  Gerdom,  7  Ann.  Cas.  570;  Renard 
V.  Bennett,  14  Ann.  Cas.  240;  and  Police- 
men's Benev.  Assoc,  v.  Ryce,  104  Am.  St. 
Rep.  190.  It  is  the  purpose  of  the  present 
note  to  review  the  recent  cases. 

The  facts  which  are  sufficient  to  establish 
a  presumption  of  death  from  an  absence  of 
less  than  seven  years,  are  discussed  in  the 
note  to  Coe  v.  National  Council,  Ann.  Cas. 
1916B  65. 

As  to  the  presumption  with  respect  to  the 
time  of  the  death  of  an  absentee,  see  the  note 
to  McLaughlin  v.  Sovereign  Camp,  Ann.  Cas. 
1917A  79. 

In  Cfeneral. 

It  is  a  general  rule  that  a  continued  ab- 
sence of  seven  years  from  one's  home  or  place 
of  residence,  unexplained,  with  no  tidings  of 
or  from  the  absent  person,  either  directly  or 
indirectly,  by  his  relatives  or  friends  or  by 
anyone  with  whom  he  would  naturally  com- 
municate, creates  a  presumption  of  death, 
unless  there  are  facts  or  circumstances  which 
tend  to  rebut  this  presumption. 

United  States. — Fuller  v.  New  York  L.  Ins. 
Co.  199  Fed.  897,  118  C.  C.  A.  227;  Gre«i- 
wood  v.  Frick,  233  Fed.  629,  147  C.  C.  A. 
437. 

Arkansas. — Jones  v.  Temple,  126  Ark.  86, 
189  S.  W.  847. 
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OaUfomia. — ^Brown  ▼.  Grand  Lodge,  etc.  13 
Cftl.  App.  637,  110  Pac.  351;  Linneweber  y. 
Catholic  Knights  of  America,  30  Cal.  App. 
315,  158  Pac.  229. 

Colorado. — ^New  York  L.  Ins.  Co.  v.  Hoick, 
59  Colo.  416,  151  Pac.  916. 

District  of  Columbia. — Howard  v.  Evans,  24 
App.  Cas.  127;  National  Union  v.  Sawyer,  42 
App.  Cas.  475. 

Georgia. — ^Hansen  t.  Owens,  132  Ga.  648,  64 
S.  £.  800. 

Illinois. — ^Kennedy  ▼.  Modem  Woodmen  of 
America,  243  111.  560,  90  N.  E.  1084,  28 
L.R.A.(N.S.)  181;  Donovan  v.  Major,  253 
111.  179,  97  N.  E.  231;  Stevenson  v.  Montgom- 
ery, 263  111.  93,  Ann.  Cas.  1915C  112,  104 
N.  E.  1076 ;  Apitz  v.  Supreme  Lodge,  etc.  274 
[U.  196,  113  N.  E.  63,  L.R.A.1917A  183, 
aginning  judgmewt  196  111.  App.  278;  Modem 
Woodmen  of  America  v.  Graber,  128  111.  App. 
585 ;  Dickinson  v.  Donovan,  160  111.  App.  195 ; 
Lichtenhan  v.  Prudential  Ins.  Co.  191  III. 
App.  412. 

Indiana, — Connecticut  Mut.  L.  Ins.  Co.  v. 
King,  47  Ind.  App.  687,  93  N.  E.  1046 ;  Metro- 
politan L.  Ins.  Co.  ▼.  Lyons,  50  Ind.  App. 
534,  98  N.  £.  824. 

Iowa. — ^Magness  v.  Modern  Woodmen  of 
America,  146  la.  1,  123  N.  W.  169 ;  Oziah  ▼. 
Howard,  149  la.  199,  128  N.  W.  364;  Carpen- 
ter V.  Modem  Woodmen  of  America,  360  la. 
602,  142  N.  W.  411;  Werner  v.  Fraternal 
Bankers'  Reserve  Soc  172  la.  604,  Ann.  Cas. 
1918A  1006,  164  N.  W.  773. 

Kansas. — ^Faringion  v.  Modem  Woodmen  of 
America,  82  Kan.  841,  109  Pac.  187 ;  Caldwell 
v.  Modern  Woodmen  of  America,  89  Kan.  11, 
130  Pac.  642;  Thompson  v.  Millikin,  93  Kan. 
72, 143  Pac  430;  Hannon  v.  Grand  Lodge,  etc. 
99  Kan.  734, 163  Pac.  169,  L.R,A.1917C  1029; 
Mackie  v.  Grand  Lodge,  etc.  100  Kan.  345,  164 
Pac.  263,  264. 

Kentucky. — ^HoUowell  v,  Adams,  119  S.  W. 
1179. 

if(Mtie._In  re  Daggett,  114  Me.  167,  95  Atl. 
809. 

Maryland. — Shriver  ▼.  State,  65  Md.  278, 
4  Atl.  679. 

Massachusetts. — Boston,  etc.  Mill  Corp,  v. 
Tyndale,  218  Mass.  425,  105  N.  E.  982. 

Michigan. — Samberg  v.  Knights  of  Modern 
Maccabees,  168  Mich.  568,  123  N.  W.  25,  133 
Am.  St.  Rep.  396. 

Minnesota. — Behlmer  v.  Grand  Lodge,  etc. 
109  Minn.  305,  123  N.  W.  1071,  26  L.R.A. 
(N.S.)  306;  Pierson  v.  Modern  Woodmen  of 
America,  125  Minn.  150,  145  N.  W.  806; 
Swanson  v.  Modem  Brotherhood  of  America, 
136  Minn.  304,  160  N.  W.  779. 

Missouri. — Grimes  v.  Miller,  221  Mo.  636, 
121  S.  W.  21,  131  Am.  St.  Rep.  501 ;  Martin 
▼.  Modem  Woodmen  of  America,  158   Mo. 


App.  468,  139  S.  W.  231 ;  Walsh  v.  Metropoli- 
tan L.  Ins.  Co.  162  Mo.  App.  646,  142  S.  W. 
816;  Johnson  v.  Sovereign,  etc.  Camp,  163^ 
Mo.  App.  728, 147  S.  W.  610;  Bonslett  v.  New 
York  L.  Ins.  Co.  190  S.  W.  870. 

Nehr€iska. — Mitchell  v.  ELaufman,  96  Neb- 
108,  145  N.  W.  247 ;  McLaughlin  v.  Sovereign 
Camp,  etc.  97  Neb.  71,  Ann.  Cas.  1917A  79,. 

149  N.  W.  112,  L.R.A.1915C  756 ;  Rosencrans 
V.  Modern  Woodmen  of  America,  97  Neb.  568,. 

150  N.  W.  630. 

Neto  York. — Matter  of  Jones,  70  Misc.  154,. 
128  N.  Y.  S.  477;  Stappenbeck  v.  Mather,  73^ 
Misc.  434,  133  N.  Y.  S.  482;  Matter  of  Smith,. 
77  Misc.  76,  136  N.  Y.  S.  826;    Murphy  v. 
Metropolitan  L.  Ins.  Co.  92  Misc.  479,  155- 
N.  Y.  S.  1062;  Matter  of  Wagener,  143  App. 
Div.  286,  128  N.  Y.  S.  164;  White  v.  Emi- 
grant Industrial  Sav.  Bank,  146  App.  Div. 
691,  131  N.  Y.  S.  311,  aprmed  in  205  N.  Y. 
571,  98  N.  E.  1119;   Snyder  v.   Parezo,  151 
App.  Div.  110,  135  N.  Y.  S.  960;  Matter  of 
Benjamin,  155  App.  Div.  233,  139  N.  Y.  S.. 
1091,  reversing  decree  77  Misc.  434,  137  N.  Y. 
S.  758;  Williams  v.  Post,  158  App.  Div.  818,. 
143  N.  Y.  S.  1027. 

North  Carolina. — Sizer  v.  Severs,  165  N.  C- 
600,  81  S.  E.  685. 

Oklahoma. — Modern  Woodmen  of  America, 
V.  Ghromley,  41  Okla.  532,  Ann.  Cas.  191 5G 
1063,  139  Pac.  300,  L.R.A.1915B  728. 

Oregan. — St.  Martin  v.  Hendershott,  82 
Ore.  58,  151  Pac.  706,  160  Pac.  373. 

Pennsylvania. — In  re  Freeman,  227  Pa.  St. 
154,  75  Atl.  1063;  Ancient  Order  of  United 
Workmen  v.  Mooney,  230  Pa.  St.  16,  79  Atl. 
233;  Shultz's  Estate,  46  Pa.  Super.  Ct.  546; 
Jaskalski  v.  Pennsylvania  Slovak  Roman,  etc. 
Catholic  Union,  64  Pa.  Super.  Ct.  535;  Fin- 
ger's Estate,  21  Pa.  Dist.  424.' 

Tennessee. — Marquet  v.  JEtna  L.  Ins.  Co^ 
128  Tenn.  213,  Ann.  Cas.  191 5B  677,  159  S^ 
W.  733,  L.R.A.1915B  749. 

Virginia. — Richmond     Security     Bank     v. 
Equitable  L.  Assur.  Soc.  112  Va.  462,  Ann.. 
Cas.  191 3B  836,  71  S.  E.  647,  35  L.R.A.(N.S.) 
169. 

Washington. — Butler  v.  Independent  Order 
of  Foresters,  63  Wash.  118,  101  Pac,  481,  26- 
L.R.A.(N.S.)  293. 

Wisconsin. — ^Miller  v.  Sovereign  Camp,  etc 
140  Wis.  505,  122  N.  W.  1126,  133  Am.  St. 
Rep.  1096,  28  L.R.A.(N.S.)  178.  And  see  the 
reported  case. 

Canada. — Wallace  v.  Potter,  22  West.  L. 
Rep.  281,  7  Dominion  L.  Rep.  114;  In  re 
Dancey,  etc.  11  Ont.  W.  Rep.  833;  In  re 
Oag,  etc.  of  Canadian  Home  Circles,  23  Ont. 
W.  Rep.  796,  4  Ont.  W.N.  643,  9  Dominion 
L.  Rep.  771;  Duffield  v.  Mutual  L.  Ins.  Co. 
26  Ont.  W.  Rep.  688,  6  Ont.  W.  N.  646,  32 
Ont.  L.  Rep.  299,  20  Dominion  L.  Rep.  467 ;. 
In  re  Raycraft,  20  Ont.  L.  Rep.  437;  Somer- 
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ville  ▼.  ^tna  L.  Ins.  Co.  21  Ont.  L.  Bep. 
276;  In  re  Pinsonneault,  34  Ont.  L.  Rep.  388, 
■Olsson  V.  Ancient  Order  of  United  Workmen, 
-38  Ont.  L.  Rep.  268. 

In.  Fuller  v.  New  York  L.  Ins.  Co.  199  Fed. 
897,  118  C.  C.  A.  227,  it  appeared  that  the 
plaintiff's  husband  left  home  telling  his  wife 
he  would  be  back  the  next  day  in  time  to  go 
to  the  theater  with  her,  the  tickets  having 
been  bought.  He  was  not  heard  from  again. 
His  wife  enployed  a  detective  agency  to  find 
him  and  asked  various  insurance  orders  to  aid 
but  nothing  about  him  was  learned.  The 
•court  said:  ''In  discussing  the  presumption 
of  death  from  an  unexplained  absence  during 
seven  years,  Prof.  Thayer,  in  his  Preliminary 
Treatise  on  Evidence  (page  319  et  seq.), 
shows  clearly  that  it  is,  and  always  has  been, 
^  rule  of  reasoning.  Early  in  its  develop- 
ments the  jury  were  advised  to  follow  it,  be- 
cause it  probably  accorded  with  the  fact. 
Later,  as  experience  showed  its  usefulness 
and  strengthened  its  probability,  they  were 
given  positive  directions  to  follow  it,  and  it 
thus  became  what  is  often  spoken  of  as  a 
legal  presumption  or  a  rule  of  law.  Either 
phrase  is  convenient  enough,  if  care  be  taken 
-to  keep  in  mind  that  the  presumption  has 
never  beeL  eonclusive  or  irrebuttable.  It  is 
a  rule  of  reasoning,  a  short  cut  between  evi- 
•dence  and  conclusion,  although  it  is  now  a 
rule  that  should  be  followed  by  whatever  tri- 
bunal is  obliged  to  pass  upon  the  facts  of  a 
particular  absence.  The  stress  is  to  be  put 
-on  the  word  'unexplained.'  This  has  become 
the  important  question,  and  it  is  always  a 
-question  of  fact.  What  weight  is  to  be  given 
to  all  the  circumstances  that  attend  a  par- 
ticular absence?  And,  as  the  final  result  of 
the  inquiry,  should  death  be  inferred?  Many 
circumstances  may  need  consideration;  but 
they  must  all  be  submitted  to  a  jury,  when 
that  tribunal  is  the  trier  of  the  facts.  Cases 
that  disclose  a  chancellor's  opinion  concern- 
ing the  weight  of  the  explanatory  evidence 
only  show  us  how  he  reasoned  upon  the  evi« 
dence  that  was  then  before  him.  They  do 
not  furnish  a  rule  that  is  obligatory  upon 
-a  jury,  or  upon  another  chancellor,  in  rea- 
soning upon  different,  or  even  upon  some- 
-what  similar,  evidence.  He  who  relies  upon 
an  unexplained  absence  during  seven  years 
must  prove  it,  and  he  must  prove  more  than 
the  mere  fact  of  absence  during  that  period. 
He  must  also  produce  evidence  to  justify 
the  inference  that  death  is  the  probable  rea- 
son why  nothing  is  known  about  the  missing 
person.  In  the  ordinary  trial  at  law  a  jury 
must  draw  the  inferences,  both  intermediate 
and  final;  and  it  will  rarely,  if  ever,  be  the 
•case  that  the  facts  concerning  one  absence  will 
so  closely  resemble  the  facts  concerning  anoth- 
er that  inferences  drawn  in  the  first  inquiry 


will  furnish  a  binding  rule  for  the  second.  If 
a  dispute  exists  about  any  of  the  facts,  the 
jtiry  must  first  determine  it,  and  they  are  then 
to  draw'  from  the  factd  tlius  ascertained 
whatever  inferences  may  be  proper.  Even  if 
the  facts  are  imdisputed,  it  is  the  jury  that 
must  draw  the  inferences,  save  perhaps  in 
exceptional  cases.  In  this  class  of  contro- 
rersies  many  questions  arise  that  are  pecu- 
liarly for  the  tribunal.  For  example:  What 
motive  sent  the  missing  person  away,  or  pro- 
longed his  absence?  What  were  his  domestic 
relations?  Where  would  he  be  likely  to  re- 
turn? Has  he  been  seen,  or  heard  of?  With 
whom  would  he  probably  communicate?  How 
extensive  and  how  careful  was  the  search? 
What  were  his  habits?  Do  any  facts  or  cir- 
cumstances suggest  violence  or  accident  ?  And 
many  other  questions  might  easily  be  added  to 
the  list,  the  important  point  being  that  the 
answers  are  rielevant,  if  they  throw  light  on 
his  absence  or  his  silence.  They  are  all  mat- 
ters of  fact  to  be  weighed  and  appraised  by 
the  tribunal  to  whom  the  inquiry  is  com- 
mitted." 

In  Texas  it  is  enacted  that  any  person 
absenting  himself  beyond  the  sea  or  elsewhere 
for  seven  years  successively  shall  be  pre- 
sumed to  be  dead  in  any  cause  wherein  his 
death  may  come  in  question,  unless  proof 
is  made  that  he  was  alive  within  that  time. 
Sovereign  Camp,  etc.  v.  Ruedrich  (Tex.) 
168  S.  W.  170;  Wells  v.  Margraves  (Tcx.> 
164  S.  W.  881;  Supreme  Ruling  of  Fraternal 
Mystic  Circle  v.  Hoskins  (Tex.)  171  S.  W. 
812.  In  the  case  first  cited  wherein  the  plain- 
tiff sued  on  a  policy  of  insurance,' it  was  held 
that  under  the  statute  mere  proof  of  ab- 
sence of  one  from  his  home  for  seven  con- 
secutive years  without  proof  that  he  wa» 
alive  within  that  period,  was  sufficient  with- 
out showing  that  he  had  not  been  heard  from 
by  his  family  or  friends  as  required  by  the 
common  law. 

In  order  to  establish  the  presumption  of 
death  under  the  Missowri  statute,  it  is  neces- 
sary to  show  that  the  absentee  was  a  resident 
of  the  state,  that  t>e  departed  therefrom, 
and  thereafter  continued  absent  for  seven 
consecutive  years,  and  that  he  is  not  shown 
to  have  been  alive  during  such  period.  How- 
ever when  the  statutory  provision  is  not  ro- 
lled on  the  common-law  rule  applies.  Brad- 
ley V.  Modern  Woodmen  of  America,  146  Mo. 
App.  428,  124  S.  W.  69;  Duff  v.  Duff,  156 
Mo.  App.  247,  137  S.  W.  909;  Carter  v. 
Metropolitan  L.  Ins.  Co.  168  Mo.  App.  368, 
138  S.  W.  49;  Adams  v.  New  York  L.  Ins. 
Co.  158  Mo.  App.  564,  138  S.  W,  921.  In 
the  case  last  cited  wherein  suit  was  brought 
on  a  policy  of  insurance,  it  appeared  that 
the  plaintiff's  husband  was  cashier  of  a  bank, 
that  he  absconded  and  was  seen  ^wo  days 
later  in  Texas.     He  was  seen  some  months 
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later  in  a  foreign  country,  after  which  he 
waa  not  heard  from  during  a  period  of  seven 
consecutive  years.  The  court  held  that  under 
the  statute  it  was  not  necessary  that  the 
seven  years  of  unexplained  absence  should 
immediately  follow  the  time  the  absentee  left 
the  state,  but  that  if  seven  years  had  elapsed 
since  he  was  last  known  to  be  alive,  without 
tidings  of  him,  the  presumption  of  death 
would  arise  under  the  statute. 

The  rule  in  Louisiana  seems  to  be  that  in 
order  to  establish  a  presumption  of  death, 
it  must  be  shown  that  the  absentee  would 
be  one  hundred  years  old  if  living.  Quaker 
Realty  Co.  v.  Starkey,  136  La,  28,  66  So. 
386,  L.RJ^.1915D  176. 

That  Absence  Was  from  Home  or  Last 
Place  of  Residence, 

The  absence  for  seven  yearsi  in  order  to 
establish  a  presumption  of  death,  must  be 
from  the  home  or  last  place  of  residence  of 
the  absentee.  Hansen  v.  Owens,  132  6a.  648, 
64  S.  E.  800;  Metropolitan  L.  Ins.  Co.  v. 
Lyons,  60  Ind.  App.  634,  98  N.  E.  824; 
Wright  v.  Jones,  23  N.  D.  191,  135  N.  W. 
1120;  Marquet  v.  -ffltna  L.  Ins.  Co.  128  Tenn. 
213,  Ann.  Ca4a.  1915B  677,  159  S.  W.  733, 
L.R.A.1915B  749. 

There  is  a  presumption  of  death  when  one 
leaves  his  home  and  is  unheard  of  for  a 
period  of  seven  years.  But  where  an  ab- 
sentee returned  after  seven  years  and  could 
not  get  any  trace  of  his  brother,  whom  he 
had  left  in  his  home  town,  it  was  held  that 
there  was  no  presumption  that  the  brother 
was  dead.  Modern  Woodmen  of  America  v. 
Ghromley,  41  Okla.  532,  Ann.  Cas.  1915C 
1063,  139  Pac.  306,  L.R.A.1915B  728. 

Tn  Wright  v.  Jones,  23  N.  D.  191,  135  N. 
W.  1120,  an  action  to  quiet  title  to  real 
estate,  wherein  it  was  attempted  to  create 
a  presumption  of  death  by  proof  of  absence, 
it  "appeared  that  a  person  who  had  disap- 
peared from  his  home  in  North  Dakota  was 
soon  thereafter  heard  from  in  Washington 
and  that  he  continued  to  reside  there.  It  was 
held  that  the  facts  showed  he  had  changed 
his  residence  and  that  in  order  to  create 
a  presumption  of  death,  it  would  be  necessary 
to  show  seven  years'  continued  absence,  un- 
explained, from  his  new  home  in. Washington, 
The  court  said:  "It  seems  to  be  abundantly 
proven,  then,  that  John  W^right  about  the 
year  1890  removed  from  Korth  Dakota  and 
took  up  his  residence  upon  the  Pacific  coast 
at  or  near  Fairhaven,  Washington,  and  that 
his  home  was  no  longer  in  Dakota,  biit  in 
Washington;  and  to  raise  a  presumption  of 
death  it  must  be  shown  that  he  has  been 
absent  and  unheard  of  from  that  country  for 
the  full  period  of  seven  years,  and  not  merely 


so  absent  from  his  Dakota  home.  See  the- 
case  of  Burnett  v.  Costello,  15  S.  D.  89,  87 
N.  W.  675,  where  §  7302  of  our  Code  was 
imder  consideration.  The  presumption  is 
founded  upon  human  experience  and  reason.. 
A  man  disappears  from  his  home,  family,, 
and  friends.  For  seven  years  he  does  not 
write  to  those  nearest  and  dearest  to  him.- 
Those  most  interested  in  him  are  unable  to> 
locate  him,  the  law  in  its  wisdom  says,  surely 
the  man  is  dead.  On  the  other  hand,  after 
his  disappearance  it  is  shown  that  he  has 
located  in  a  new  country  and  intended  to- 
.desert  his  family.  The  presumption  is  im- 
mediately overcome.  To  create  a  new  pre- 
sumption of  death  it  must  appear  that  he 
has  disappeared  from  his  new  and  last  home. 
Davie  v.  Briggs,  97  U.  S.  628,  24  U.  S.  (L. 
ed.)  1086;  Miller  v.  Sovereign  Camp,  etc. 
140  Wis.  505,  122  N.  W.  1126,  133  Am.  St.. 
Kep.  1095,  28  L.R.A.(N.S.)  178,  where  the 
cases  are  collected.  The  testimony  at  the- 
trial  below  was  principally  to  show  that  John. 
Wright    had    disappeared    from    Dakota.'' 

TliaJt  DUigent  Search  Was  Made, 

While  many  of  the  cases  ignore  that  ele- 
ment of  proof  (see  supra  the  subdivison  In 
General)   the  majority  of  the  cases  directly 
passing  on  the  point  hold,  that  evidence  must 
be  introduced  showing  that  diligent  search  and 
inquiry,  and  investigation  of  all  reasonable 
clues,  concerning  the  whereabouts  of  an  ab~ 
sentee,  has  been  made  in  those  places  where 
information  of  him  would  be   likely  to   be 
obtained  in  order  to  establish  a  presumption 
of  death  from  absence.    Diligent  search  and 
inquiry   in   accordance   with   that   rule   was 
held    to    have   been    made   in    each    of    the- 
following  cases:     Brown  v.  Grand  Lodge,  etc. 
13  Cal.  App.  537,  110  Pac.  351;  Liehtenhan. 
V.    Prudential   Ins.    Co.    101    111.   App.    412; 
Farington  v.  Modem  Woodmen  of  America, 
82    Kan.    841,    109    Pac.    187;    Caldwell    v. 
Modern  Woodmen  of  America,  89  Kan.  11, 
130  Pac.  642;  Hannon  v.  Grand  Lodge,  etc. 
99    Kan.    734,    163    Pac.    169,    L.R.A.1917C 
1029 ;  Pierson  v.  Modern  W^oodmen  of  Ameri- 
ca, 125  Minn.  150,  145  X.  W.  806;  Sizer  v 
Severs,  165  N.  C.  500,  81  S.  E.  685. 

In  the  case  last  cited  it  appeared  that 
the  person  whose  death  it  was  sought  to 
prove  left  North  Carolina  for  Indianapolds, 
and  wrote  his  mother  in  November,  1903. 
This  was  the  last  time  any  of  his  relatives 
heard  from  him.  In  1907  the  mother  em- 
ployed an  attorney  to  make  search  for  him, 
who  wrote  letters  of  inquiry  to  Indianapolis, 
Los  Angeles,  and  San  Francisco.  The  defend- 
ant was  also  endeavoring  to  find  Ingram,  and 
he  testified :  "I  kept  writing  to  find  out  where- 
he  was."    T^e  court  held  that  diligent  search^ 
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:and   inquiry  must  be  made   to  establish  a 
presumption   of   death   by   absence^    saying: 
**VVe  have  been  referred  to  many  authorities 
from  different  states  as  to  the  facts  which 
must  be  proven  and  the  conditions  shown  to 
exist  before  there  is  a  presumption  of  death, 
but    the    doctrine    is    nowhere    stated    more 
clearly  or  accurately  than  by  Chief  Justice 
Smith  itf  University  v.  Harrison,  90  N.  C. 
^^87,  where,  speaking  for  the  court  and  quot- 
ing, with  approval  certain  English  authorities, 
he  says:  *The  death  of  a  person  who  has  re- 
moved his  domicil,  or  has  been  absent  from 
his  home  for  seven  or  more  years,  is  inferred 
Avhere  he  has  not  meanwhile  I^een  heard  from 
by  those  who  would  be  expected  to  hear  from 
him.     The  mere  absence  of  evidence  or  re- 
port of  his  being  alive  is  not  alone  suflBcient 
to  raise  the  presumption,  but  the  absence  of 
such  information  or  report  must  appear  by 
inquiring  of  relations,  and  if  there  are  none, 
of  those  among  whom  he  formally  resided, 
who  would  be  most  likely  to  hear  from  him 
if   he   were   not   dead.     Banning   v.   Griffin, 
.note  a,  15  East  293.    In  France  v.  Andrews, 
15  Adolph.  and  Ellis  756,  a  witness  thirty- 
•eight  years*  of  age  stated  that  he  ''had  never 
known  of  the  existence  of  his  cousin,  and  was 
jiot  aware  of  having  any  other  relation  now 
alive,"  and  Patterson,  J.,  said:   ''The  mere 
lapse  of  time  does  not  raise  a  presumption  of 
•death,  unless  you  go  further  and  show  that 
the  person  has  been  absent  and  not  heard  of 
by  those  who  would  have  heard  from  him  if 
lie  had  returned."    In  the  same  case  Coleridge, 
-J.,  expressed  his  opinion  thus :    "My  doubt  is 
whether    there   was    reasonable   evidence    of 
inquiry  in  this  case.     Either  the  lessor  of 
the  plaintiff  might  have  produced  some  person 
who  would  naturally  have  heard  of  the  cestui 
que  vie,  if  he  were  alive,  or  he  might  have 
called  those  who  had  made  search  for  such 
person,  and  would  have  found  him  if  he  ex- 
isted."   For  the.  purpose  of  showing  that  the 
absent  person  has  not  been  heard  from,  those 
should  be  called  as  witnesses,,  or  a  reason- 
able Inquiry  made  among  them  without  suc- 
cess should  be  proved.     Abb.  Trial  Evi.  76.' 
Tested  by  this  rule  we  are  of  opinion  that 
there  is  evidence  fit  to  be  submitted  to  a  jury.** 
In  Piorson  v.  Modern  Woodmen  of  Ameri- 
ca, 125  Minn.  150,  145  N.  W.  806,  an  action 
•  on  a  benefit  certificate  issued  to  the  plain- 
tiff's husband  in  her  favor,  the  facts  were 
stated   by  the  court  as   follows:    **The  evi- 
dence warranted  a  finding  that  Frank  Pierson 
was  dead.     In  January,  1905,  he  was  living 
in  St.  Paul  with  his  wife  and  two  children. 
His  domestic  relations  were  pleasant.     And, 
though  he  does  not  appear  to  have  accumu- 
lated  property,   he  was   not   then   burdened 
with  any  debts.     He  had  been  employed  for 
some  time  as  a  cattle  salesman  at  South  St. 
Paul,  and  also  took  shipments  of  cattle  from 
i;here  to   Iowa  for   sale  on   commission,   or 


for  a  share  of  the  profits,    in  January,  1905, 
he  started  out  with  such  a  shipment.    After 
some  delay  he  reported  sales  and  forwarded 
a  draft  for  $1,7D0  to  the  owners.     Then  all 
trace  of  him  was  lost  until  some  time    in 
March,  when  plaintiff  received  a  letter  from 
him  stating  that  he  was  in  California,   ill 
and  without  means.    Between  that  time  and 
some  time  in  May,  1905,  some  three  or  four 
other  letters  from  him  were  received  by  his 
wife.     Only  two  were  preserved  and  are  in 
evidence,  but  the  plaintiff  testified  that  the 
contents  of  those  lost  were  of  the  same  general 
tenor,  disclosing  a  great  desire  to  be  back 
with  his  family,  but  that  he  was  without 
means  and  111.     And  from  the  two   letters 
mentioned  the  inference  is  that  he  was  not 
mentally  well.    Plaintiff  was  without  means, 
but  she  raised  some  money  and  sent  him. 
She  also  wrote  to  a  distant  relative,  now 
dead,  who  was  living  in  California  to  go  to 
him,  but  it  appears  that  Pierson  had  then 
left    San    Francisco    for    Sacramento.      She 
wrote  to  the  postmaster  at  the  last  place  to 
which  letters  to  him  had  been  by  his  direc- 
tion forwarded,  and  the  postmaster  inserted 
an  advertisement  for  him  in  the  local  paper, 
but  without  results.     She  also  sent  her  son 
down  into  Iowa  to  obtain  some  trace  of  him 
from  the  places  where  he  had  been  disposing 
of  the  cattle.    She  had  no  relatives;  and  his 
only  relatives,  beside  his  wife  and  children, 
were  his  parents,  living  in  Iowa.    They  both 
testified  to  having  heard  nothing  of  him  since 
his  disappearance,  and  that  previous  thereto 
he  frequently  visited  them."    The  court  held 
that  diligent   search   and  inquiry  had   been 
made,  saying:   "It  is  insisted  that  the  evi- 
dence  fails   to   show   a  diligent   search   for 
Pierson   at  every  place  where   it  might   be 
possible  to  obtain  some  information.    It  was 
for  the  jury  to  say  whether  plaintiff's  efforts 
in  that  direction  were  all  that  could  reason- 
ably be  expected  from  one  circumstanced  as 
she  was.     What  dependence  could  rightfully 
be  placed  in  Mosher's  uncertain  belief  that 
Pierson  was  alive  in  1910,  and  how  far  plain- 
tiff, on  learning  of  the  incident  two  years 
later,  was  then  to  follow  a  possible  clue  in 
order   to   comply  with   the   requirement   of 
diligent  inquiry  was  also  for  the  jury.     The 
same  may  be  said  in  respect  to  the  existence 
of    any    motive    which    might    have    caused 
Pierson  to  let  his  aged  parents,  devoted  wife 
and  children  mourn  him  as  dead  for  these 
many  years.     This  is  not  a  case   where   a 
person  leaves  to  establish  a  new  home,  and, 
when  last  heard  from,  is  in  good  health  and 
on  the  move ;  on  the  contrary  Pierson  was  ill 
in  body  and  mind,  and  apparently  imbued 
with  a  strong  desire  to  return  home  as  soon 
as  possible.'' 

In  Hannon  v.  Grand  Lodge,  etc.  99  Kan. 
734,  163  Pac.  169,  L.R.A.1917C  1029,  the 
action  was  on  a  beneficial  certificate  issued 
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to  the  plamtifTs  husband  in  her  favor.  Tho 
court  held  that  sufficient  search  and  diligence 
had  been  shown  to  warrant  the  jury's  verdict 
for  the  plaintiff,  saying:  "Notwithstanding 
that  the  appeal  was  not  taken  within  the 
prescribed  time,  the  questions  sought  to  be 
raised  have  been  examined  upon  their  merits. 
The  plaintiff^s  case  rests  upon  her  claim  to 
have  shown  that  her  husband  disappeared  and 
hud  not  been  heard  from  for  more  than 
seven  years,  under  circumstances  that  war- 
ranted a  presumption  of  his  death,  within  the 
rule  applied  in  Modern  Woodmen  v.  Gerdom, 
72  Kan.  391,  82  Pac.  1100,  77  Kan.  401,  94 
Pac.  788;  and  Caldwell  v.  Modern  Woodmen, 
89  Kan.  11,  130  Pac.  642.  The  defendant 
maintains  that  the  showing  failed,  chiefly 
because  it  did  not  appear  that  sufficient  dili- 
gence had  been  exercised  to  trace-  and  dis- 
cover the  missing  person.  We  think  there 
was  evidence  enough  on  the  point,  the  details 
of  which  need  not  be  stated,  to  take  the  case 
to  the  jury." 

In  Caldwell  v.  Modern  Woodmen  of  Ameri- 
ca, 89  Kan.  11,  130  Pac.  642,  an  action  upon 
A  beneficiary  certificate  issued  to  the  plain- 
tiff^s  husband  and  payable  to  her  on  his  death, 
the  following  facts  appeared:  "Her  husband 
had  been  engaged  at  different  times  as  fore- 
man of  a  salt  plant,  clerk  in  a  hardware 
store,  farmer,  thresherman,  and  grocer.  Just 
previous  to  his  leaving  home  he  had  been 
carrying  on  a  grocery  business  which  was 
turned  over  to  his  creditors.  He  left  a  wife 
and  three  children  at  his  home  in  Hutchinson, 
22,  17  and  15  years  of  age,  respectively.  His 
relations  with  his  family  were  affectionate. 
He  declared  his  intention  to  go  to  California 
to  seek  a  new  location,  where  his  family 
should  join  him.  His  son  accompanied  him. 
to  the  train.  Letters  written  by  him  were 
received  by  his  family  at  frequent  intervals, 
averaging  one  in  each  week,  from  several 
places  in  California.  One  of  these  letters 
was  from  Sheridan,  and  was  answered  by 
letter  directed  to  him  there.  In  writing 
from  some  of  the  other  places  he  requested 
that  answers  should  not  be  sent  until  he  wrote 
again.  He  wrote  from  Stockton,  Cal.,  in  Sep- 
tember, 1902,  saying  that  he  was  sick  in  a 
pesthouse  there  with  smallpox  but  was  getting 
better.  Later,  in  October,  he  wrote  again 
that  he  had  suffered  a  relapse  and  was  worse. 
The  family  wrote  several  letters  to  him  after- 
ward, but,  hearing  nothing  further,  on  in- 
quiry about  him  by  letter  to  the  postmaster 
at  Stockton,  on  November  2,  they  learned 
that  these  letters  remained  uncalled  for.  Mrs. 
Caldwell  then  wrote  to  the  mayor  and  also 
the  chief  of  police  of  Stockton,  giving  them 
the  information  she  had  received  about  his 
being  in  a  pesthouse  there.  The  chief  of 
police  answered,  but  gave  no  information  of 
the  missing  man.     She   also  wrote  to   her 


husband's  father,  then  living  in  Nebraska, 
to  his  brother,  living  in  another  place  in  that 
state  and  to  his  sister,  living  in  Iowa,  giving 
the  facts  concerning  his  absence  and  asking 
for  information  concerning  him,  but  received 
none.  She  also  consulted  with  another 
brother  of  her  husband,  living  in  this  state, 
and  with  the  consul  and  clerk  of  the  camp 
at  Hutchinson  of  which  Caldwell  was  a  mem- 
ber. One  of  these  officers  sought  informa- 
tion from  the  head  camp  of  the  order,  send- 
ing a  photograph  of  the  missing  man.  At 
the  suggestion  of  the  clerk  of  the  local  camp, 
a  notice  stating  the  facts  about  his  dis- 
appearance and  asking  for  information  was 
published  in  the  Modern  Woodmen,  the  of- 
ficial paper  of  the  order,  which  circulates 
generally  among  its  members.  Inquiries  were 
also  made  of  members  of  the  local  camp.  Mr. 
Caldwell's  father  came  to  Kansas  and  con- 
sulted with  the  plaintiff.  None  of  these  in- 
quiries was  effectual.  A  firm  of  lawyers  at 
Hutchinson,  at  the  plaintiff^s  request,  ad- 
dressed a  letter  to  the  mayor  of  Stockton, 
giving  the  facts  of  Mr.  Caldwell's  departure 
from  home  of  the  letters  giving  information 
of  his  sickness  in  the  pesthouse,  and  the 
failure  to  receive  further  tidings,  and  asking 
for  information.  This  letter  was  published 
in  full  in  a  daily  paper  in  Stockton  in  Janu- 
ary, 1904,  with  brief  editorial  comments.  No 
tidings  or  information  of  any  kind  was  re- 
ceived from  these  inquiries  or  otherwise.  In 
the  same  month  Mrs.  Caldwell  had  an  inter- 
view with  the  head  consul  of  the  order,  and 
told  him  of  her  trouble  and  the  inquiries 
she  had  made,  and  asked  for  advice.  He  ad- 
vised her  to  keep  up  the  insurance,  to  follow 
up  all  clues,  and  that  in  seven  years  she 
would  get  her  money  if  her  husband  was  not 
found  in  that  time.  In  that  conversation  the 
head  consul  inquired  about  Mr.  Caldwell's 
relatives,  and  was  informed  of  the  age  of  his 
father  and  that  his  mother  was  dead."  The 
court  held  that  the  facts  showed  that  dill- 
gent  search  and  inquiry  had  been  made,  say- 
ing: "It  is  contended  that  the  inquiries  made 
by  the  plaintiff  were  insufficient  to  overcome 
the  presumption  of  continuing  life  by  the  pre- 
sumption of  death  arising  from  seven  years' 
unexplained  absence.  In  order  that  the  latter 
presumption  may  prevail  there  must  be  a 
lack  of  information  concerning  the  absentee 
on  the  part  of  those  likely  to  hear  from  him 
after  diligent  inquiry.  The  inquiry  should 
extend  to  all  places  and  persons  where  or 
from  whom  tidings  would  likely  be  received 
in  the  ordinary  course  of  events;  and  in 
general  the  inquiry  should  exhaust  all  patent 
sources  of  information,  and  others  which  the 
circumstances  sugfjest.  (Modern  Woodmen  v. 
Gerdom,  72  Kan.  391,  82  Pac.  1100;  Renard  v. 
Bennett,  76  Kan.  848,  93  Pac.  261.)  The 
rule,  however,  does  not  require  absolutely  con- 
clusive proof.    It  is  sufficient  if  the  evidence 


764 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


warrants  a  finding  that  aucli  inquiries  have 
been  made.  In  the  second  review  of  the 
Gerdom  case  it  was  said:  Trobably  all  ef- 
forts that  would  ordinarily  be  suggested, 
however  painstaking  or  exhaustive,  would 
still  leave  some  source  of  information  unex- 
plored. The  parents  should  only  be  held  to 
the  exercise  of  reasonable  diligence  in  en- 
deavoring to  obtain  tidings  of  their  son. 
They  were  not  required  to  prove  conclusively 
that  he  was  dead,  but  were  bound  to  pro- 
duce such  evidence  as  would  fairly  lead  to  the 
presiunption  of  his  death.'  (Modern  Wood- 
men v.  Gerdom,  77  Kan.  401,  406,  94  Pac. 
788.)  It  was  argued  in  the  case  that  in- 
quiries should  have  been  made  of  members 
of  the  lodge.  Such  inquiries  were  made  in 
this  case,  and  the  efforts  of  officers  and  mem- 
bers in  aid  of  tlie  inquiry  were  sought  and 
obtained.  It  is  insisted,  however,  that  further 
inquiries  should  have  been  made  at  Stockton. 
It  is  suggested  that  letters  should  have  been 
written  to  the  pesthouse  from  which  Caldwell 
had  written,  or  tliat  personal  investigation 
should  have  been  made  there.  But  the  name 
of  the  pesthouse  or  institution  with  which  it 
may  have  been  connected  wa3  not  stated  in 
the  letter,  and  Mrs.  Caldwell  did  not  have  any 
knowledge  about  it.  Slie  was  aided  by  ex- 
perienced counsel  in  making  the  inquiries  at 
Stockton,  which  were  such  as  it  is  believed 
are  ordinarily  pursued.  In  any  event  it  can- 
not be  held  as  a  conclusion  of  law  that  she  did 
not  exercise  reasonable  diligence  in  this  re- 
spect. Lack  of  diligence  in  making  inquiries 
in  other  respects  is  also  suggested,  but  upon 
a  careful  consideration  of  the  efTorts  that 
were  made,  in  the  light  of  all  the  circum- 
stances, it  must  be  held  that  there  was  suffi- 
cient evidence  to  warrant  the  submission  of 
the  question  of  diligence  to  the  jury  upon 
proper  instructions." 

In  Farington  v.  Modern  Woodmen  of  Amer- 
ica, 82  Kan.  841,  109  Pac.  187,  an  action  on 
a  benefit  certificate  issued  to  the  plaintiff's 
son  in  favor  of  the  plaintiff,  the  court  held 
that  sufficient  search  and  inquiry  had  been 
made  to  satisfy  the  law,  saying:  "It  is 
claimed  that  the  testimony  presented  does  not 
show  that  the  search  made  to  find  Ivan  E. 
Farington  was  sufficient  to  satisfy  the  law 
upon  this  subject  as  decided  by  this  court  in 
the  cases  of  Modern  Woodmen  v.  Gerdom,  72 
Kan.  391,  77  Kan.  401 ;  Renard  v.  Bennett,  76 
Kan.  848,  and  other  decisions.  We  have  care- 
fully examined  the  evidence,  however,  and 
think  it  fully  complied  with  the  rule  an* 
nounced  by  this  court  in  the  cases  mentioned. 
The  criticism  made  to  the  admission  of  evi- 
dence is  not  justifiable.  The  newspaper  clip- 
pings and  affidavits  objected  to  were  proper 
evidence  for  the  purpose  pffered.  They  tended 
to  show  what  diligence  had  been  taken  to  find 
Ivan  E.  Farington  or  to  explain  his  absence, 
and  this  was  a  material  question  in  the  case." 


In  Lichtenhan  t.  Prudential  Ins.  Go.  19  X 
ni.  App.  412,  an  action  on  a  policy  of  in- 
surance issued  on  the  life  of  the  plaintiff^s 
husband  in  her  favor,  the  court  stated  the 
facts  as  follows:  "At  the  time  of  his  dis- 
appearance the  insured  was  a  man  about 
thirty-nine  years  of  age,  about  six  feet  two  or 
three  inches  tall,  weighing  about  225  pounds 
— a  man  to  be  noticed  wherever  he  would  be 
seen  on  the  street,  as  testified  by  one  of  the 
witnesses;  further,  that  he  had  been  married 
to  the  plaintiff  for  a  period  of  nine  years  and 
resided  with  her  continually  in  the  neighbor- 
hood  known  as  Hyde  Park,  and  in  the  imme- 
diate vicinity  of  his  place  of  residence  at  the 
time  of  his  disappearance,  viz.,  5646  Jefferson 
avenue;  that  for  many  years  he  had  been  in 
the  ice  business  on  his  own  account,  and  at- 
the  time  of  his  disappearance  was  the  owner 
of  a  wagon  and  team  of  horses;  that  he  waa 
last  seen  by  the  plaintiff  and  members  of  his 
family  at  about  ten  o'clock  on  the  morning  of 
either  the  fourteenth  or  fifteenth  of  Febru- 
ary, 1903;  that  on  that  morning  he  brought 
Ice  to  his  home  as  usual,  and  played  with  hift 
children,  and  before  leaving,  he  told  his  wife 
(plaintiff)  that  he  would  have  $40  for  her 
that  night,  with  which  to  pay  the  rent;  that 
he  was  a  man  of  cheerful  disposition,  very 
found  of  his  children,  and  at  all  times  a. 
good  husband;  that  in  addition  to  his  own 
children,  the  insured  provided  for  the  children 
of  the  plaintiff  by  a  former  marriage,  who> 
lived  with  him,  and  that  he  never  made  any 
complaint  as  to  their  being  in  the  house,, 
but  cheerfully  kept  up  the  household  expenses 
of  this  large  family;  that  at  the  time  of  his 
disappearance  the  eldest  daughter  of  the 
plaintiff  was  married  and  was  also  living  with 
.  her  husband  at  the  home ;  that  when  he  was 
last  seen  he  was  attired  in  his  ordinary  work- 
ing clothes ;  that  plaintiff,  at  the  time  of  his 
disappearance,  made  inquiry  of  the  people  ia 
the  vicinity,  as  to  his  whereabouts ;  that  when 
asked  on  cross-examination  why  she  did  not 
inquire  the  same  night,  she  answered :  'I  was 
too  sick  with  my  baby  for  to  go  out  and  make 
inquiries; '  that  neither  the  plaintiff  nor  her 
children  nor  any  of  the  neighbors  in  that 
vicinity--of  whom  ten  or  twelve  took  the 
stand — ^had  ever  heard  of  or  from  the  insured 
from  the  time  of  his  disappearance,  viz.,  Feb- 
ruary 14  or  15,  1903;  that  the  insured  waa 
a  member  of  a  fraternal  order  known  as  the 
Knights  of  Pythias,  and  one  witness  (Mc- 
Kenzie)  testified  that  though  the  lodge  took 
it  up,  nothing  was  ever  heard  of  the  where- 
abouts of  the  insured;  that  at  one  time,  the 
plaintiff  having  received  the  information  that 
a  man  answering  the  description  of  the  in- 
sured had  died  in  a  hospital  in  St.  Paul  or 
Minneapolis,  Minnesota,  e^e  addressed  a  letter 
to  the  chief  of  police  of  Minneapolis,  ipclosing 
a  photograph  of  the  insured,  but  that  she 
received  a  reply  stating  that  the  man  there 


PAGE  y.  MODERN  WOODM^lf  OF  AMSfilCA. 


765 


'was  not  the  insured;  that  inquiry  was  made 
of  the  mother  of  the  insured,  who  resided  in 
the  old  Lichtenhan  homestead  at  North  Ger^- 
mantown.  New  York,  and  also  of  his  brothers 
who  lived  in  New  York  city,  and  that  replies 
were  received  stating  that  nothing  had  been 
heard  of  or  from  him  and  that  thev  knew 
nothing  of  his  whereabouts."  The  court  held 
that  there  was  sufficient  evidence  of  search 
and  inquiry  to  sustain  a  presumption  of 
death  at  the  end  of  seven  years'  absence,  say- 
ing: '^Defendant  further  urges  that  the  fail- 
ure of  the  plaintiff  to  notify  the  police  and 
insert  advertisements  in  newspapers  showed 
that  she  had  not  made  diligent  inquiry  an  to 
the  whereabouts  of  the  insured.  While  other 
persons  situated  as  plaintiff  might  have  fol- 
lowed that  course,  yet  the  failure  to  do  so 
need  not  be  regarded  by  the  jury  as  conclu- 
sive evidence  that  she  did  not  make  diligent 
search;  nor  can  we  say,  as  a  matter  of  law, 
that  her  failure  to  do  so  was  determinative 
of  her  right  to  claim  the  legal  presumption 
of  death  under  the  other  facts  and  circum- 
stances in  evidence.  The  evidence  showed  that 
the  insured  disappeared  suddenly;  further, 
that  there  was  never  anything  heard  in  the 
vicinity  regarding  him  or  his  whereaboutSp 
even  up  to  the  time  of  the  trial  ten  years 
after  his  disappearance;  that  inquiries  were 
made.  The  fact  that  plaintiff  was  sick  with 
her  baby  may  have  accounted  for  her  failure 
to  notify  the  police.  No  facts  or  circum- 
stances in  the  evidence  tended  to  show  where 
the  insured  might  have  been  or  could  have 
gone,  save  his  last  known  residence  in  Chi- 
cago, and  the  home  of  his  childhood.  North 
Gerraantown,  New  York,  where  the  mother 
of  the  insured  still  maintained  the  old  family 
home.  The  testimony  clearly  showed  that 
none  of  the  relatives  knew  his  whereabouts. 
When  plaintiff  heard  of  the  death  of  a  man 
TO  St.  Paul  answering  the  description  of  the 
insured  she  at  once  acted  upon  It.  The  in- 
sured was  a  man  of  such  stature  and  appear- 
ance as  to  be  easily  distinguished  or  recog- 
nized by  his  many  acquaintances  in  the  vicin- 
ity where  he  resided,  or  by  any  of  his  brothers 
and  sisters  or  by  his  family,  had  they  ever 
seen  or  heard  of  him  since  the  time  of  his 
disappearance.  We  are  therefore  of  the  opin- 
ion that  the  inquiries  made  under  this  state 
of  facts  were  sufficient  for  the  jury  to  hold 
that  a  diligent  search  had  been  'made.^ 

In  Brown  v.  Grand  Lodf^e,  etc.  13  Cal.  App. 
537,  110  Pac.  361,  an  action  on  a  benefit  cer- 
tificate issued  by  the  defendant,  by  the  terms 
of  which  the  defendant  agreed  to  pay  to  the 
plaintiA"  on  the  death  of  her  husband,  a  cer- 
tain sum  of  money,  it  appeared  that  the  plain- 
tiff's husband  had  disappeared  and  had  not 
been  heard  from  for  more  than  seven  years. 
The  court  held  that  diligent  search  had  been 
made  without  avail  and  that  the  plaintiff  was 


entitled  to  recover,  saying:  "Giving  full 
force  to  the  authorities  cited  to  sustain  ap- 
pellant's position,  that  in  addition  to  the 
absence  of  an  individual  for  seven  years,  it 
must  also  appear  that  a  diligent  effort  has 
been  made  to  locate  the  absentee,  still  we 
cannot  perceive  how  this  aids  appellant,  for 
the  court  found  that  plaintiff  had  made  in- 
quiries in  all  places  where  her  husband  might 
reasonably  be  expected  to  be  found  alive,  and 
that  she  had  also  exhausted  every  source  of 
information  in  her  efforts  to  locate  him,  but 
all  without  avail.*' 

In  each  of  the  following  cases  it  was  held 
that  proof  of  diligent  search  and  inquiry  had 
not  been  made:  Hansen  v.  Owens,  132  Ga. 
648,  64  S.  E.  800 ;  Modern  Woodmen  of  Amer- 
ica V.  Graber,  128  111.  App.  585;  Thompson 
V.  Millikin,  93  Kan.  72,  143  Pac.  430;  Mackie 
V.  Grand  Lodge,  etc.  100  Kan.  345,  164  Pac. 
263;  Marquet  v.  Aetna  L.  Ins.  Co.  128  Tenn. 
213,  Ann.  Cas.  1916B  677;  159  S.  W.  733, 
L.R.A.1915B  749;  Somerville  v.  Aetna  L.  Ins. 
Go.  21  Ont.  L.  Rep.  276. 

In  Marquet  v.  Aetna  L.  Ins.  Co.  supra,  an 
action  on  a  policy  of  insurance  issued  on  the 
life  of  the  plaintiff's  husband,  it  appeared 
that  the  husband  went  away  on  a  trip  and 
was  not  heard  from  directly  since  that  time, 
except  through  a  letter  supposed  to  have  be«i 
from  him,  addressed  to  one  of  his  nephews. 
By  one  rumor  he  was  said  to  have  been  seen 
in  Detroit,  Mich.,  by  another  in  Memphis, 
Tenn.,  but  the  persons  said  to  have  seen  him 
were  not  examined  as  witnesses,  nor  did  the 
dates  appear  when  they  claimed  to  have  seen 
him.  Tlie  court  held  that  diligent  search  and 
inquiry  was  not  shown,  saying :  "  'The  infer- 
ence of  death  to  be  derived  from  unexplained 
absence  is,  at  most,  only  a  presumption,  and 
it  cannot  arise  unless  the  absence  remains 
unexplained  after  diligent  inquiry  is  made 
of  the  persons  and  at  the  places  where  tid- 
ings of  the  absentee,  if  living,  would  most 
probably  be  had.'  Renard  v.  Bennett,  76  Kan. 
854,  93  Pac.  263,  14  Ann.  Cas.  240,  and 
authorities  cited.  'According  to  the  weight 
of  modern  authority,  diligent  inquiry  among 
friends  and  relatives,  and  any  others  who 
would  probably  hear  of  an  absentee,  is  neces- 
sary to  raise  a  presumption  of  the  latter's 
death,  after  an  unexplained  absence  of  seven 
years  from  home  or  place  of  residence.' 
Modern  Woodmen  of  America  v.  Gerdom,  72 
Kan.  391,  82  Pac.  1100,  2  L.R.A.(N.S.)  809- 
812;  Miller  v.  Sovereign  Camp  Woodmen  of 
the  World,  140  Wis.  505,  122  N.  W.  1126, 
28  L.R.A.(N.S.)  178,  133  Am.  St.  Rep.  1005." 

In  Mackie  v.  Grand  Lodge,  etc.  100  Kan. 
345,  164  Pac.  263,  an  action  was  brought  on  a 
beneficiary  certificate  issued  to  an  absentee  in 
favor  of  the  plaintiffs.  The  plaintiffs  ofTered 
evidence  of  diligent  search  and  inquiry  for  the 
absentee  to   raise   a  presumption   of   death 


766 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


by  an  absence  of  seven  years,  which  was 
excluded.  The  court  ordered  a  new  trial, 
saying:  "After  leave  to  file  the  amended 
petition  had  been  refused,  the  plaintiffs  of- 
fered to  introduce  evidence  to  prove  that  Wil- 
liam Mackle  had  not  been  heard  from  since 
his  disappearance;  that  his  whereabouts  had 
not  been  ascertained;  that  letters  of  inquiry 
had  been  sent  to  all  his  known  relatives  and 
acquaintances;  and  that  they  had  answered 
that  they  had  not  heard  of,  and  did  not 
know,  his  whereabouts.  The  plaintiffs  alw 
offered  evidence  to  prove  that:  'William 
Mackie  left  a  note  in  writing  at  the  time  of 
his  departure  on  the  center  table  in  the  sitting 
room  of  his  residence,  directed  to  his  wife,  on 
the  said  twenty-third  of  August,  1904,  stat- 
ing that  it  was  better  for  her  to  be  without 
him  and  that  by  the  time  she  received  the  note 
he  would  be  where  the  trials  and  sorrows  of 
this  life  would  be  no  more,  and  expressed  the 
hope  that  God  would  forgive  him  for  what 
he  had  done ;  to  tell  Mr.  Gibson  to  pay  his 
note,  and  the  note  in  the  Americus  Bank,  and 
give  the  surplus  to  his  wife  and  not  to  give 
anything  to  his  bad  boy,  as  he  was  the  cause 
of  his  bad  life;  expressing  good-bye  to  his 
wife  with  a  hope  that  they  would  meet  in 
Heaven.'  Offers  of  other  material  and  compe- 
tent evidence  were  made,  all  of  which  was 
excluded.  Of  this,  complaint  was  made.  The 
court  sustained  a  demurrer  to  the  plaintiff^s 
evidence.  As  to  the  evidence  that  had  been 
admitted  the  demurrer  was  probably  rightly 
sustained,  because  that  evidence  did  not  tend 
to  show  that  William  Mackie  had  not  been 
heard  from  since  his  disappearance,  and  did 
not  tend  to  show  that  any  inquiry  had  been 
made  to  ascertain,  or  that  the  plaintiffs  did 
not  know,  his  whereabouts.  The  unexplained 
absence  of  William  Mackie,  without  any  show- 
ing that  nothing  had  been  heard  from  him 
since  his  disappearance,  and  without  any 
showing  that  any  effort  had  been  made  to 
ascertain  his  whereabouts,  was  not  sufficient 
to  prove  his  death.  ( Ryan  v.  Tudor,  31  Kan. 
366,  2  Pac.  797 ;  Modern  Woodmen  v.  Gerdom, 
72  Kan.  391,  82  Pac.  1100;  Renard  v.  Ben- 
nett, 76  Kan.  848,  93  Pac.  261;  Caldwell  v. 
Modern  Woodmen,  89  Kan.  11,  130  Pac.  642; 
13  Cyc.  297-301.)  The  evidence  offered  was 
material  and  should  have  been  received.  It 
was  error  to  exclude  it.  If  it  had  been  ad- 
mitted, a  prima  facie  case  on  behalf  of  the 
plaintiffs  would  have  been  proved.*' 

In  Modern  Woodmen  of  America  v.  Graber, 
126  111.  App.  585,  a  suit  on  a  beneficiary  cer- 
tificate issued  by  the  defendant  whereby  it 
agreed  to  pay  to  the  plaintiff  a  certain  sum  of 
money  on  the  death  of  her  husband,  the  plain- 
tiff endeavored  to  establish  a  presumption  of 
death  from  seven  years'  absence.  The  court 
held  that  sufficient  proof  had  not  been  shown 
to  raise  the  presumption  of  death,  saying: 


"In  order  to  establish  the  presumption  that 
a  person  is  dead,  from  his  absence  for  seven 
years,  there  must  be  diligent  inquiry-  at  his 
last  place  of  residence,  and  among  his  rela- 
tives, and  among  any  others  who  probably 
would  have  heard  from  him  if  living.  Hitz 
v.  AUgren,  170  111.  60;  Policemen's  Benevo- 
lent Association  v.  Ryce,  213  111.  9;  In  re 
Stockbridge,  145  Mass.  517*  Graber  was 
forty-eight  years  old  when  he  left  home.  He 
had  a  wife  and  three  children  with  whom  he 
lived  on  a  rented  farm.  These  children  were 
fifteen,  sixteen  and  eighteen  years  old  at 
the  time  of  the  trial  in  March,  1906,  and 
therefore  must  have  been  about  seven,  eight 
and  ten  years  old  when  their  father  left.  He 
was  always  very  fond  of  them.  Plaintiff  was 
absent  from  home  when  her  husband  left. 
The  children  were  at  home  when  she  re- 
turned at  night.  He  may  have  told  them 
where  he  was  going.  He  may  since  have 
written  to  them.  They  did  not  testify.  Ap- 
pellee*s  excuse  for  not  calling  them  seems 
to  be  that  Graber  would  be  much  more  likely 
to  write  to  his  wife  than  to  these  children. 
The  record  does  not  leave  it  certain  that  that 
is  so.  While  appellee  testified  that  there  was 
no  trouble  between  herself  and  her  husband, 
and  neighbors  testified  that  they  did  not  know 
of  any,  yet  there  are  indications  in  the  proof 
that  there  was  such  trouble.  When  asked 
how  her  husband  treated  her,  appellee  an- 
swered: *He  treated  me  fairly  well,'  which 
implied  some  dissatisfaction  on  her  part. 
That  morning  Graber  took  the  children  to 
school,  about  a  mile  from  home.  Appellee 
was  to  go  to  town,  and  waited  till  eleven 
o'clock  A.M.  for  him  to  return,  and  he  did  not 
come.  She  then  drove  to  Washburn,  four 
miles  distant,  and  on  the  way  met  her  hus- 
band driving  towards  home.  Graber  smiled 
at  appellee,  but  neither  of  them  stopped  or 
spoke.  This  tended  to  show  some  constraint 
or  disagreement  between  them.  When  ap- 
pellee returned  at  six  o'clock  in  the  evening, 
her  husband  had  left,  and  she  has  not  seen 
him  since.  She  found  the  lock  off  the  door 
of  their  home,  some  of  husband's  clothing 
cut  and  torn  and  some  ^gs  broken.  All  these 
circumstances  tend  to  indicate  that  there  had 
been  some  trouble  or  disagreement  between 
appellee  and  her  husband.  If  so,  he  might 
write  to  his  children  rather  than  to  his  wife. 
We  are  of  opinion  they  should  have  been 
called  as  witne^^ses,  in  making  plaintiff's  case, 
and  that  for  failure  to  call  them  the  presump- 
tion of  death  was  not  established.  Graber 
was  born  in  Alsace-Lorraine,  now  a  part  of 
Germany,  and  lived  there  till  he  was  a  man 
grown  or  later.  He  had  a  brother  who  lived 
there  when  Graber  disappeared,  and  who  still 
lives  there.  Appellee  undertook  to  show  that 
Graber  had  not  been  heard  from  by  his 
brother  or  at  his  old  family  home  during  th* 
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seven  years  after  his  disappearance  from  his 
home  in  Illinois.  For  this  purpose  she  called 
a  nephew  living  in  Illinois,  a  son  of  that 
brother  in  Alsace-Lorraine,  and  sought  to 
prove  inquiries  by  him  in  his  correspondence 
with  his  father  and  what  he  learned  in  reply. 
Wc  are  of  opinion  that  hearsay,  tradition  and 
common  repute  in  the  family  is  competent 
proof  upon  this  subject.  Cuddy  v.  Brown, 
78  111.  415;  Metheny  v.  Bohn,  160  111.  263. 
But  the  evidence  of  this  nephew  was  too  in- 
complete to  establish  the  fact  for  which  he 
was  called.  He  did  not  state  what  answers 
he  received  to  his  inquiries,  but  gave  instead 
his  own  conclusions  therefrom.  He  did  not 
distinctly  show  that  he  had  received  any  in- 
formation on  the  subject  from  his  father  and 
other  relatives  there  after  the  answer  to  his 
first  letter  written  not  long'after  Graber 
disappeared.  He  did  not  distinctly  show  that 
he  had  information  from  the  family  there 
covering  the  whole  seven  years."  • 

In  Hansen  v.  Owens,  132  Ga.  648,  64  S.  E. 
800,  an  action  to  recover  land,  one  link  in 
the  chain  of  title  set  up  was  a  deed  from 
certain  heirs  kt  law  of  one  Hiram  Waller. 
The  court  stated  the  facts  as  follows:  *'Id 
order  to  account  for  the  descendants  of  Hiram 
Waller  other  than  those  who  signed  the  deed, 
and  to  raise  a  presumption  of  death  of  such 
descendants,  one  of  the  attorneys  for  the 
plaintiff  testified  tiiat  he  went  to  Bryan  coun- 
ty and  to  Savannah,  Chatham  county,  and 
undertook  to  locate  all  of  the  descendants 
of  the  children  of  Hiram  Waller  who  had 
died  before  the  deed  was  made  by  the  four 
heirs  to  Moore  in  1884 ;  that  he  could  not  find 
anybody  who  had  heard  of  them  in  years  and 
years^-he  thought  it  was  about  fifteen  years 
since  anybody  had  heard  of  where  they  were. 
A  son  and  daughter  of  Hiram  Waller  testified 
by  interrogatories.  The  son  testified,  that  in 
1884  two  daughters  and  a  son  of  Hiram  Wal- 
ler were  dead,  and  that  he  thought  another 
son  named  James  was  also  dead,  but  did  not 
know;  that  the  deceased  son  first  mentioned 
left  three  children  living,  whose  names  he 
gave;  that  one  of  the  deceased  daughters  left 
four  children,  whose  names  he  stated ;  that  he 
thought  that  the  other  daughter  had  one  or 
two  children;  that  he  did  not  know  where  any 
of  these  children  'live  now,'  that  is,  at  the 
time  the  testimony  was  delivered;  and  that 
James  had  no  children  living  'in  this  coun- 
try.' The  daughter  of  Hiram  Waller,  who 
was  a  witness,  testified  that  in  1884  she  and 
three  of  her  brothers  were  living;  that  'James 
went  to  California  when  he  was  twenty-one^ 
and  has  been  since  reported  dead;'  that  one 
of  her  deceased  brothers  and  two  sisters  had 
liying  children  at  the  time  of  their  deaths. 
Neither  of  these  witneses  was  asked  as  to  the 
residence  of  the  descendants  of  Hiram  Waller 
when  last  heard  from,  nor  did  they  testify 


that  they  had  not  heard  from  them  within 
seven  years,  or  that  they  did  not  know  what 
had  become  of  them,  except  4.hat  the  son 
stated  that  he  did  not  know  where  they 
lived  at  the  time  of  the  trial.  Neither  was  it 
shown  that  any  inquiry  had  been  made  of 
these  two  witnesses,  or  of  any  particular 
person,  or  of  what  person  or  persons,  to  as- 
certain where  these  descendants  lived  or  what 
was  their  last  known  place  of  residence.  In 
general  terms  one  of  the  attorneys  for  the 
plaintiff,  as  above  recited,  staled  that  he  had 
made  inquiry  in  Bryan  countj^  and  in  Savan- 
nah, and  could  not  find  anybody  that  had 
heard  of  them  in  about  fifteen  years.  Wliy 
the  inquiry  was  made  in  Chatham  county  is 
not  apparent;  nor  in  Bryan  county,  except 
that  Hiram  Waller  and  some  of  his  children 
seem  to  have  lived  there.  Whether  those  who 
had  died  leaving  descendants  continued  to 
live  there  until  tlieir  death,  or  whether  their 
descendants  ever  lived  there,  was  not  proved.'' 
The  court  held  that  sufficient  evidence  had  not 
been  introduced  to  establish  a  presumption 
of  death,  saying:  "As  to  the  other  descend- 
ants of  Hiram  Waller  there  was  no  statement 
of  reputed  death  in  the  family,  but  it  was 
only  as  above  set  out.  Under  this  testimony 
we  think  that  the  charge  quoted  was  calcu- 
lated to  mislead  the  jury,  and  to  lead  them  to 
infer  that  they  might  find  that  a  presumption 
of  death  as  to  all  of  the  descendants  of  Hiram 
Waller,  except  those  who  signed  the  deed,  had 
been  raised.  A  presumption  of  death  may 
arise  where  a  person  has  been  absent  from 
his  known  place  of  residence  or  domicil  for 
seven  years  without  being  heard  from.  In 
order  to  show  that  he  has  not  been  heard 
from  by  a  witness  who  merely  makes  inquiry 
for  the  purpose  of  making  proof  which  will 
raise  a  presumption  of  death,  and  who  him- 
self is  not  cognizant  of  any  of  the  facts,  the 
evidence  must  show  that  there  has  been  an 
unsuccessful  effort  to  find  the  absent  person 
by  search  and  diligent  inquiry  at  his  latest 
known  place  of  residence  and  among  his  rela- 
tions, or  acquaintances,  if  any;  and  it  must 
appear  that  the  absent  party  has  not  been 
heard  from  within  seven  years  by  those  who 
would  be  most  likely  to  hear  from  him.  Mere 
absence  is  not  sufiicient  to  raise  the  presump- 
tion. A  person  may  be  absent  from  his  home 
or  from  his  last  place  of  residence  in  this 
state  for  many  years  on  business  or  for  other 
sufficient  reason,  but  may  have  been  heard  of 
by  his   family  or  friends." 

In  Somerville  v.  Aetna  L.  Ins.  Co.  21  Ont. 
L.  Rep.  276,  an  action  on  life  insurance  poli- 
cies, it  appeared  that  the  insured  had  left 
home  and  gone  to  another  city  to  seek  em- 
ployment some  ten  years  previously  since 
which  time  the  beneficiary,  his  wife,  had 
heard  nothing  from  him  save  three  letters 
written  during  the  first  few  weeks  after  his 
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-departure.    No  steps  were  taken  to  trace  him. 
After  the  suit  was  brought,  the  insurer  ad- 
vertised and  made  inquiries  without  success. 
There  were  no  facts  which  tended  to  rebut 
the   presumption   of   death.     There   was  no 
proof  of  search  or  inquiry  on  the  part  of  the 
plaintiff.     It  was  held  that  the  plaintiff  had 
not  used  due  diligence  in  making  inquiries 
and    had   not    furnished    sufficient   proof    of 
death  on  which  to  base  an  action  and  that 
the  action  should  be  dismissed  but  without 
prejudice  to  bring  another  action  based  on  the 
inquiries   and    advertisements   made   by   the 
defendant.    The  court  said :    "As  to  whether, 
on  the  evidence  here,  the  plaintiff's  husband 
should  be  presumed  to  be  dead,  the  answer, 
I  think,  must  be  in  the  affirmative,  though 
I  cannot  help  having  some  lingering  doubt  of 
the  fact.    Were  it  not  for  the  efforts  made  by 
the  defendants  themselves,   since  action,  by 
advertising  and  following  up  many  answers 
thereto,   I    should   not   have   considered   the 
evidence  sufficient.    But,  if  the  plaintiff  were 
to  wait  for  ten  years  more,  what  more  could 
be  done  by  her  than  has  been  done  by  the 
defendants?     His  own  family  and  relatives 
have  not  heard  from  him.     He  corresponded 
with  his  wife  frequently  during  the  last  six 
kveeks  of  his  known  life.    His  letters  give  no 
Indication  of  an  intention  to  drop  that  cor- 
respondence, nor  of  any  lessening  of  interest 
in  his  family.    Nor  do  they  suggest  his  going 
to  any  place  from  which  it  might  be  difficult 
to  communicate,  nor  any  probability  of  his 
changing  his  name  or  any  reason  for  doing  so. 
Though  apparently  recognizing  the  inability 
to  succeed  at  his  own  trade,  or  in  Chicago,  he 
does  not  appear  hopeless  of  success  in  some 
other  business  and  place.    The  probability  of 
his  sending  intelligence  of  himself  Is  not  re- 
butted by  anything  in  the  evidence  so  as  to 
prevent  the  presumption  of  his  death  arising. 
It  is  true  that  it  does  not  yet  appear  that 
any  inquiries  have  been  made  at  the  address 
on  Lake  avenue  at  which  he  directed  his  wife 
to  write  him,  and  to  which  she  did  write  two 
letters,  only  one  of  which  was  returned;  nor 
at  the  place  of  business  of  the  Werner  Com- 
pany or  the  Chicago  Record,  where  it  might 
be  presumed  he  had  made  acquaintance  with 
s^omeone.     But,  as  against  these  defendants, 
>vho  obtained  a  postponement  on  the  ground 
of  their  extensive  inquiries,  it  must,  I  think, 
be  fairly  taken  that  they  either  exhausted  all 
possible  information  there  or  that  they  were 
satisfied  none  was  to  be  obtained." 

Where  diligent  search  and  inquiry  is  re- 
quired in  order  to  establish  a  presumption  of 
death  due  to  seven  years'  unexplained  absence 
from  home,  it  has  been  held  that  such  in- 
quiry and  search  must  be  made  within  the 
Boven  years.  Kennedy  v.  Modern  Woodmen 
of  America,  149  111.  App.  471. 

Proof  of  diligent  soarch  and  inquiry  in  or- 
der to  establish   the  presumption   of  death 


from  a  person's  unexplained  absence  from  his 
home  or  place  of  residence  for  seven  yesLts 
has  been  held  recently  in  one  jurisdiction 
not  to  be  necessary.  Miller  v.  Sovereign 
Camp  Woodmen,  140  Wis.  506.  And  see  the 
reported  case. 

Facts  Rebutting  Presumption. 

Where  there  are  facts  shown  which  tend  to 
rebut  the  presumption  of  death  after  seven 
years'  absence  from  home,  it  has  been  held 
that  no  such  presumption  will  arise.  Goaet 
V.  Qoset,  112  Ark.  47,  164  S.  W.  759,  L.R.A. 
I916C  707;  Van  Buren  v.  Syracuse,  72  Misc. 
463,  131  N.  Y.  S.  345;  Roderick  v.  KnigUta 
of  Maccabees,  2  Ont.  W.  Rep.  493;  Wilcox  v. 
Wilcox,  24  Manitoba  93,  6  West.  W.  Rep.  213, 
27  West.  L.  Hep.  359,  16  Dominion  L.  Rep. 
491,  reversing-  25  West.  L.  Rep.  489,  14  Do* 
minion  L.  Rep.  1. 

In  Wilcox  V.  Wilcox,  supra,  it  appeared 
that  the  plaintiff  had  conveyed  real  property 
to  his  wife,  the  defendant,  on  their  marriage 
in  accordance  with  an  agreement  previously 
made.    In  an  action  to  set  aside  the  convey- 
ance on  the  ground  that  the  'defendant  had 
another  husband  living  at  the  time  of  her 
marriage  to  the  plaintiff,  the  court  held  th&t 
the  circumstances  under  which  the  defendant 
parted  from  her  former  husband  were  such 
that  there  would  be  very  little  likelihood  of 
his   communicating  with   her.     It  appeared 
that  he  was  a  lineman,  which  was  a  wander- 
ing occupation,  and  that  he  had  no  permanent 
home,  and  that  there  was  no  other  person 
but  the  defendant  with  whom  he  would  be 
likely  to  communicate.    The  court  said :  ''The 
deiendant  had  not  heard  from  Broberg  for 
about  sixteen  years.    The  two  had  separated 
under  circumstances  which  rendered  it  un- 
likely that  they  would  communicate  with  each 
other  thereafter.     It  does  not  appear  that 
Broberg  had  friends  who  would  probably  be 
In  'receipt  of  intelligence  concerning  him,  or 
that  he  had  a  home  which  it  would  be  rea- 
sonable for  him  to  visit.     A  person  in  his 
position  in  life  might  very  easily  drift  awav 
to  a  distant  state  or  country  and  his  where- 
abouts remain  unknown  to  his  wife,  he  having 
no  wish  to  communicate  with  her  or  she  with 
him.    In  such  a  case  the  presumption  of  death 
after  seven  years'  absence  and  the  nonreceipt 
of  intelligence  does  not  arise." 

In  Goset  v.  Goset,  112  Ark.  47,  164  8.  W. 
769,  L.R.A.1916C  707,  a  petitioner  for  dower 
in  a  decedent's  estate  introduced  evidence  to 
prove  that  her  former  husband  was  dead,  un- 
der a  statute  which  provided  that  when  a 
husband  abandons  his  wife  and  resides  beyond 
the  limits  of  the  state  for  the  term  of  five 
consecutive  years  without  being  known  to  the 
wife  to  be  living  during  that  time,  his  death 
shall  be  presumed.  It  appeared  that  she  had 
married  her  second  husband  at  the  end  of 
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that  period  without  having  bpon  divored  from 
her  first  husband.  Evidence  was  held  to  be 
admissible  to  show  that  the  husband  was  seen 
in  the  state  within  the  five  years,  in  order  to 
rebut  the  presumption  of  death. 

Where  a  person  leaves  home  under  circum- 
stances which  would  naturally  cause  him  to 
refrain  from  communicating  with  his  relativea 
or  friends,  it  has  been  held  that  there  is  no 
presumption  of  death  from  his  absence  and  a 
failure  to  hear  from  him.  New  York  L.  Ins. 
Co.  V.  Hoick,  69  Colo.  416,  151  Pac.  916;  Van 
Buren  v.  Syracuse,  72  Misc.  463,  131  N.  Y.  S. 
345;  Koderick  v.  Ejiights  of  Maccabees,  2 
Out.  W.  Rep.  493.  In  Van  Buren  v.  Syracuse, 
«upra,  the  question  arose  whether  the 
plaintiff  or  the  defendant  was  liable  for  the 
rapport  of  the  family  of  one  who  had  dis- 
appeared. The  husband  had  disappeared  once 
before  for  three  years.  He  was  a  man  of  in- 
temperate habits  and  at  the  time  of  his  dis- 
appearance there  was  a  warrant  out  for  his 
arrest.  The  last  disappearance  took  place 
more  than  seven  years  before  the  present  pro- 
ceeding, since  which  time  nothing  had  been 
heard  of  or  from  him.  The  court  held  that 
no  presumption  of  death  arose,  saying:  "But 
facts  must  be  disclosed  which  would  raise 
such  presumption.  A  person  may  be  absent 
and  unheard  of  by  his  friends  for  seven  or 
more  years,  under  circumstances  in  which  no 
presumption  of  death  would  attach.  He  may 
have  no  near  or  intimate  friends  with  whom 
be  has  been  accustomed  to  correspond.  He 
may  leave  with  the  expressly  declared  inten- 
tion of  seeking  a  home  and  of  engaging  in 
business  in  another  place,  and  of  not  return- 
ing to  the  place  of  his  former  residence; 
then  again,  he  may  leave  under  circumstances 
which  will  readily  satisfy  the  court  that  he 
must  be  dead  or  he  would  have  returned  or 
reported  the  cause  of  his  detention  especially 
after  search  has  been  made  for  him  and  he 
has  not  been  found  within  the  period  of  seven 
years  of  his  departure." 
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Corporations  —  Issue  of  Stock  to  Di- 
rectors —  Purpose  of  Gaining  Con- 
trol. 

On  a  bill  in  equity  by  stockholder  of  brew- 
ing company  in  behalf  of  himself  and  others 
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to  enjoin  director  from  voting  or  transferring 
certain  stock,  the  evidence  is  held  to  sustain 
finding  that  issue  of  stock  had  been  made  to 
gain  control  of  the  corporation. 

Validity   of   Purchase   by   Directors   — 
Fiduciary   Relation   to   Stockholders. 

The  directors  of  a  corporation  stand  in  the 
position  of  trustees  for  the  stockholders,  and 
while  stock  owned  by  director  is  his  in- 
dividual property,  which  he  may  deal  with 
as  he  sees  fit,  yet  when  he  acts 'officially  he 
acts  as  representative  of  others,  and  cannot 
take  an  advantage  of  his  position  for  his  per- 
sonal profit  to  the  detriment  of  the  stock- 
holders. 

[See  note  at  end  of  this  case.] 

Same. 

The  directors  of  a  corporation  must  give 
its  stockholders  notice  of  a  new  issue  of 
stock  and  an  opportunity  to  subscribe  for 
stock  in  proportion  to  their  present  holdings, 
although  such  issue  may  be  long  after  the  cor- 
poration's business  was  begun,  and  if  they  fail 
to  give  such  notice  and  purchase  the  stock 
themselves  in  order  to  gain  control  of  the 
corporation,  the  issue  may  be  set  aside  at 
the  instance  of  a  stockholder. 

[See  note  at  end  of  this  case.] 

Judicial   Re-view   of    Corporate   Trans- 
action. 

Where  the  control  of  a  corporation  is  in- 
volved, the  remedy  at  law  for  damages  for 
the  improper  sale  of  stock  is  inadequate,  and 
where  fraud  on  the  part  of  those  managing 
the  company  as  against  the  rights  of  the 
stockholders  is  averred,  a  court  of  equity  has 
jurisdiction  to  inquire  into  the  transaction, 
and  make  such  decree  as  the  circumstances 
may  warrant. 

Remedies  of  Individual  Stockholder. 

A  stockholder  cannot  generally  proceed  as 
an  individual  to  redress  a  wrong  done  to  the 
corporation  without  a  formal  demand  upon 
and  a  refusal  by  (he  corporation  to  bring 
proper  action,  but  stockholders  are  not  re- 
quired to  do  a  vain  thing,  and  where  the 
wrongdoers  are  the  majority  of  the  board  of 
directors  it  is  not  reasonable  to  suppose 
that  a  demand  upon  them  would  be  effective, 
and  stockholders  may  institute  proceedings 
in  their  own  name  without  first  demanding 
action  by  the  corporation's  officers. 

Appeal  from  Court  of  Common  Pleas, 
Armstrong  county:   King,  Judge. 

Bill  for  injunction  by  Joseph  W.  Glenn, 
plaintiff,  against  Kittanning  Brewing  Com- 
pany et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendants  appeal.  The  facts  are 
stated  in  the  opinion.    Affirmeh). 

Harry  C.  Golden,  John  E,  Malone,  Bernard 
J.  Myers  and  J.  H.  Painter  for  appellants. 

John  W.  Reed  and  R.  L.  Ralston  for  appel- 
lee. 

[513]  Frazer,  J. — Defendants  have  ap- 
pealed from  a  decree  entered  conformably  to 
a  bill  in  equity  brought  by  Joseph  W.  Glenn 
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as  a  stockholder  of  the  Kittanning  Brewing 
Company  on  behalf  of  himself  and  other 
stockholders  joining  therein  asking  the  court 
to  declare  illegal  and  invalid  a  certificate  for 
tifty  shares  of  the  capital  stock  of  the  corpo- 
ration issued  to  F.  B.  Stage,  one  of  the  defend- 
ants, and  a  member  of  tht  company's  board 
of  directors,  and  for  an  order  that  such  cer- 
tificate be  surrendered  to  the  company  for 
cancellation  and  Stage  enjoined  from  voting 
the  stock  or  making  transfer  thereof.  A  pre- 
liminary injunction  was  subsequently  made 
perpetual  and  a  decree  entered,  in  accordance 
with  the  prayers  of  the  bill. 

The  main  facts  upon  which  the  disposition 
of  the  case  depends  are  not  in  dispute.  The 
board  of  directors  of  the  brewing  company 
was  composed  of  five  members  consisting  of 
the  original  plaintiff  Glenn,  Harry  G,  Luker, 
[514]  who  intervened  with  others  as  plain- 
tiffs, and  the  three  defendants.  The  capital 
stock  of  the  company  consisted  of  one  thou- 
sand shares  of  the  par  value  of  $100  each,  of 
which  seven  hundred  and  fifty  had  been  is- 
sued. The  company  carried  on  its  business 
successfully  for  approximately  ten  years, 
gradually  increasing  its  plant  and  equipment 
and  accumulating  a  surplus  until  July,  1916, 
when  the  book  value  of  its  outstanding  stock 
was  $322.79  per  share.  In  the  meantime,  by 
reason  of  differences  among  the  stockholders, 
two  factions  had  arisen.  Plaintiffs  Glenn 
and  Luker,  two  of  the  board  of  directors,  rep- 
resented one  faction  and  the  defendants 
Reese,  Stage  and  Jessop,  the  remaining  mem- 
bers and  the  majority  of  the  board,  the  other. 
Plaintiffs  faction  though  a  minority  of  the 
board,  owned  or  controlled  a  majority  of  the 
stock,  consisting  of  381  of  the  750  shares 
outstanding;  359  shares  were  controlled  by 
defendant  faction  and  the  remaining  ten 
shares  were  in  the  hands  of  neutral  parties. 
On  July  7,  1916,  at  a  regular  meeting  of  the 
board  of  directors,  attended  by  the  three  de- 
fendants only,  a  resolution  was  adopted 
authorizing  the  manager.  Stage,  ''to  sell  any 
portion  of  the  250  shares  of  the  treasury 
stock  at  a  price  not  less  than  par,  one  hun- 
dred dollars  per  share,  for  the  purpose  of 
paying  off  the  indebtedness  of  the  company." 
Notice  of  this  meeting  was  not  required  to 
be  given  the  directors,  the  court  however 
found  the  secretary  made  an  honest  effort  to 
notify  the  absent  members  by  telephone,  and 
that  such  notice  was  actually  received  by 
Glenn. 

Agreeably  to  the  resolution,  and  within  a 
week  after  the  meeting,  fifty  shares  of  the 
company's  stock  were  issued  to  Stage  at  par. 
These  shares  gave  defendants  the  control  of 
the  company.  Defendants  give  as  reason  for 
the  issuing  of  the  additional  stock,  a  demand 
by  the  Safe  Deposit  &,  Title  Guaranty  com- 
pany for  payment  of  a  demand  note  of  the 


brewing  company  for   six   thousand  dollars 
held  by  the  guaranty  company. 

The  findings  of  the  court  below,  and  the 
testimony  in  [515]  the  case,  show  the  brew- 
ing company  intended  to  become  endorser  on 
the  note  of  one  McGregor  for  six  thousand 
dollars  to  enable  the  latter  to  purchase  a 
hotel  property.  The  McGregor  note  was  to 
be  discounted  by  the  guaranty  company  and 
its  president  hAd  informed  the  brewing  com- 
pany that  before  such  endorsement  would  be 
accepted  the  six  thousand  dollars  demand 
note  must  be  paid.  No  other  demand  was 
made  for  payment  of  the  note.  As  a  matter 
of  fact,  tlie  trust  company  held,  as  collateral, 
bonds  of  the  brewing  company  to  the  e.\tent 
of  eight  thousand  dollars  and  the  brewing 
company  also  held  in  its  treasury  an  addi- 
tional number  of  its  corporate  bonds  accept- 
able as  collateral,  and  available  for  the  pur- 
pose of  raising  funds  for  any  legitimate 
purpose  required  by  the  company.  The  brewing 
company  was  under  no  obligation  to  become 
surety  on  the  proposed  loan,  and  did  so 
merely  as  a  matter  of  business  policy,  with  a 
view  to  procure  a  new  customer  for  its 
products.  No  opportunity  was  given  other 
stockholders  to  subscribe  proportionately  for 
the  purchase  of  the  fifty  shares  of  the  stock 
issued,  and  they  were  without  knowledge  of 
the  transaction  until  more  than  a  month 
after  the  issue  had  been  made.  No  reason 
on  account  of  financial  conditions  of  the  com- 
pany was  apparent  for  issuing  the  additional 
stock  and  the  court  found  the  real  purpose 
of  the  transaction  was  to  place  the  control 
of  the  company  in  the  hands  of  the  faction 
represented  by  the  defendants,  and  in  its 
opinion  stated  as  follows:  "While  ostensibly, 
the  purpose  in  selling  the  said  fifty  shares 
of  the  unissued  capital  as  aforesaid  to  Stage, 
wasy  as  defendants  contend,  to  pay  the  $6,- 
000  note  of  the  company,  then  owing  to  the 
Safe  Deposit  &  Title  Guaranty  Company,  was 
that  in  truth  and  in  fact  the  real  purpose? 
The  circumstances,  the  surroundings,  the 
existing  conditions,  the  factional  troubles, 
the  singleness  of  purpose  pursued,  as  shown 
and  fairly  deducible  from  the  evidence,  clear- 
ly point  to  the  conclusion  that  the  real, 
underlying  purpose  was  to  obtain  control  of 
the  corporation.  .  .  .  We  [516]  are  con- 
firmed in  this  view,  when  wei  see  that  no  obli- 
gation rested  upon  the  corporation  to  assist 
McGregor  by  loaning  its  endorsement  to  him, 
and  that  under  all  the  facts  in  the  case  the 
loan  could  not  be  regarded  as  a  desirable 
one  from  the  standpoint  of  the  security. 
Aside  from  said  loan,  there  would  have  been 
no  call  from  the  bank — at  least  that  is  a 
fair  inference  from  the  evidence,  for  payment 
of  the  $6,000  note.  However,  if  theii  had 
been  necessity  to  pay  off  said  loan,  why 
should  a  sale  of  the  unissued  stock  be  re- 
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sorted  to  when  21,000  dollars'  worth  of  the 
first  mortgage  bonds  lay  in  the  treasury  of 
the  company,  available  for  sale  or  for  col- 
lateral to  obtain  loans,  and  another  $8,000 
worth  then  up  as  collateral  to  secure  said 
f6,000  note,  which  at  once  would  be  avail- 
able upon  payment  of  the  note?  It  is  not  at 
all  apparent  that  the  financial  condition  of 
the  company,  at  the  time,  demanded  the  sale 
of  the  said  stock." 

The  findings  of  fact  by  the  court  below  are 
amply  supported  by  the  testimony  in  the  case 
and  will  therefore  not  be  disturbed:  Myers 
V.  Consumers'  Goal  Co.  228  Pa.  St.  444*,  77 
Atl.  629;  Hull  v.  Delaware,  etc.  Co.  255  Pa. 
St.  233,  99  Atl.  740.  Nor  does  error  appear 
in  the  legal  conclusions  on  the  facts  found. 
No  rule  is  better  established  than  that  the 
directors  of  a  corporation  stand  in  the  posi- 
tion of  trustees  for  the  entire  body  of  stock- 
holders, and  while  stock  owned  by  the  direct- 
or is  his  individual  property  to  be  dealt  with 
as  he  sees  fit  in  the  same  manner  and  to  the 
same  extent  as  other  stockholders,  yet,  when 
he  acts  in  his  official  position,  he  is  acting 
not  merely  as  an  individual  but  as  repre- 
sentative of  others  and  is  prohibited  from 
taking  advantage  of  his  position  for  his  per- 
sonal profit  or  to  reap  personal  benefit  to 
the  detriment  of  the  stockholders  whom  he 
represents.  Whenever  there  is  an  intimation 
that  a  director  has  violated  the  duty  thus 
imposed  upon  him  by  virtue  of  his  office,  or 
has  failed  to  act  fairly  and  honestly  toward 
those  whom  he  represents,  the  law  ceases  to 
look  at  the  mere  form  of  the  device  or  means 
employed  and  "pierces  through  [517]  the  sur- 
face and  seizes  upon  the  evils  which  lie 
within:"  Philadelphia  Tenth  Nat.  Bank  v. 
Smith  Const.  Co.  242  Pa.  St.  269,  89  Atl. 
76;  Hechelman  v.  Geyer,  248  Pa.  St.  430, 
Ann.  Cas.  1917A  236,  94  Atl.  188. 

The  circumstances  under  which  the  stock 
in  controversy  was  issued  and  purchased  by 
one  of  the  directors  who  voted  for  the  reso- 
lution, were  adequate  to  raise  a  doubt  of  the 
good  faith  of  the  directors.*  Assuming  the 
resolution  was  proper  and  there  was  sufficient 
reason  for  issuing  the  stock,  the  directors 
who  were  present  at  the  meeting  had  no 
right  to  subscribe  for  the  new  issue  without 
first  notifying  all  stockholders  and  afi'ording 
them  an  opportunity  to  take  up  the  stock  in 
proportion  to  the  amount  of  the  shares 
already  held  by  them.  This  is  especially 
true,  in  view  of  the  long  standing  dispute 
between  the  two  factions  and  the  attempt  by 
both  to  obtain  a  controlling  interest.  The 
directors,  as  a  board,  had  knowledge  of  this 
fact,  and  there  were  consequently  particular 
reasons  requiring  them  to  act  impartially 
and  in  the  interest  of  the  stockholders  as  a 
whole.  The  former  were  bound  to  give  notice 
and  afford  the  latter  an  opportunity  to  sub- 


scribe for  the  stock  on  equal  terms  and  it  is 
immaterial  that  such  additional  issue  was 
made  long  after  the  business  of  the  company 
was  begun:  Morris  v.  Stevens,  178  Pa.  St. 
563,  36  Atl.  151;  Electric  Co.  of  America  v. 
Edison  Electric  Illuminating  Co.  200  Pa.  St. 
516,  50  Atl.  164;  Cook  on  Corporations,  Sec- 
tion 286. 

We  cannot  agree  with  the  contention  that 
a  court  of  equity  is  without  jurisdiction  to 
set  aside  the  transaction  complained  of  and 
that  plaintiffs'  remedy,  if  any,  is  by  action 
at  law  for  damages.  Where  the  question  of 
control  of  the  corporation  is  involved,  the 
remedy  at  law  for  damages  for  an  improper 
sale  of  stock  may  be  entirely  inadequate,  and 
where  an  averment  of  fraud  on  the  part  of 
those  having  management  of  the  company 
appears,  as  against  the  rights  and  interest  of 
the  stockholders,  a  court  of  equity  has  juris- 
diction to  inquire  into  the  transaction  and 
make  such  decree  as  the  circumstances  may 
warrant:  Illuminating  Electric  Co.  of 
America  v.  Edison  Electric  Co.  supra.  j 

The  fact  that  no  previous  demand  was 
made  by  plaintiffs  [518]  on  the  corporation 
to  take  action  in  the  matter  is  of  no  im- 
portance under  the  facts  in  this  case.' 
Although  the  general  rule  is  that  a  stock- 
holder is  not  warranted  in  proceeding  as  an 
individual  without  a  formal  demand  and 
refusal  of  the  corporation  to  bring  proper 
action:  Com.  Title  Ins.  etc.  Co.  v.  Seltzer,. 
227  Pa.  St.  410,  76  Atl.  77,  136  Am.  St.  Rep. 
896;  yet  plaintiffs  are  not  required,  either 
in  law  or  equity,  to  do  a  vain  or  useless 
thing.  The  wrongdoers  in  this  case  were  the 
majority  of  the  board  of  directors  and  as 
they  committed  the  wrong  complained  of,  it 
is  scarcely  reasonable  to  suppose  a  demand 
upon  them  to  bring  corporate  action  would 
have  produced  results.  Plaintiffs  were  there- 
fore juertified  in  instituting  proceedings  in 
their  own  name  without  first  demanding  ac- 
tion on  the  part  of  the  corporate  officers. 
Treat  v.  Pennsylvania  Mut.  L.  Ins.  Co.  203 
Pa.  St.  21,  52  Atl.  60.  » 

The  decree  of  the  court  below  is  affirmed. 


NOTE. 

• 

The  reported  case,  while  not  referring  to 
earlier  decisions  in  the  same  jurisdiction 
which  are  of  a  contrary  tendency,  apparently 
lays  down  the  rule  that  the  right  ef  a 
director  of  a  corporation  to  purchase  stock 
is  affected  by  the  fact  that  he  stands  in  a 
fiduciary  position  toward  the  stockholders. 
Applying  that  rule,  it  is  held  that  if  the 
directors  of  a  corporation  fail  to  give  to 
stockholders  a  preferential  right  to  subscribe 
for  a  new  issue  of  stock,  and  instead  pur- 
chase it  themselves  for  the  pwipose  of  gain-' 
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ing  control  of  the  corporation,  the  sale  will 
be  set  aside  at  the  instance  of  a  stockholder. 
The  cases  discussing  the  question  whether 
the  purchase  of  stock  by  a  director  is  affect- 
ed by  his  fiduciary  relation  to  the  stock- 
holders are  reviewed  In  the  notes  to  Stewart 
V.  Harris,  2  Ann.  Cas.  873;  Dawson  v. 
National  L.  Ins.  Co.  Ann.  Cas.  1918B  230; 
and  Beach  v.  Miller,  17  Am.  St.  Rep.  298. 
The  right  of  a  stockholder  to  a  preference 
in  subscribing  for  new  stock  is  discussed  in 
the  notes  to  Stokes  t.  Continental  Trust  Co. 
9  Ann.  Cas.  738;  Schmidt  v.  Marconi  Wire- 
less Tel.  Co.  Ann.  Cas.  1918B  131;  and  Hum- 
boldt Driving  Park  Assoc  v.  Stevens,  33  Am. 
St  Rep.  654. 
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Criminal  Law  —  Prior  Gonvlotlon  as 
Aggravatloki  —  Effect  of  Subsequent 
Abrogation  of  Law. 

One  charged  with  violation  of  Local  Option 
Law  (Laws  1907,  p.  297)  and  with  previous 
conviction  under  the  same  act  cannot  plead, 
regarding  former  conviction,  that  'during  a 
period  between  that  conviction  and  the  al- 
leged offense  the  law  was  not  in  force  in  that 
territory,  since  the  vote  did  not  repeal  the 
law,  and,  if  it  did,  such  repeal  would  not  be  a 
remission  under  Rev.  St.  1874,  c.  131,  §  4, 
providing  that  no  new  law  shall  be  construed 
to  repeal  a  former  one  as  to  an  offense  com- 
mitted or  penalty  or  punishment  incurred  un- 
der the  former  law. 

Trial  —  Examination  of  Witnesses  — 
Leading  Questions. 

In  a  criminal  trial,  allowing  leading  ques- 
tions to  witnesses  speaking  through  an  inter- 
preter is  largely  in  the  trial  court's  discre- 
tion. 

Intozloatlns  Liquors  —  Evldenoe  of 
Unlawful  Sale  —  Possession  of  Fed- 
eral Revenue  Stamp. 

Under  Local  Option  Law,  §  17  (Hurd's 
Rev.  St.  1913,  c.  43,  §  41),  a  certiiSed  copy 
of  internal  revenue  special  tax  stamp  is  ad- 
missible, though  with  no  evidence  of  posting, 
to  show  the  character  of  the  liquor  sold. 

[See  note  at  end  of  this  case.] 

Copies  of  Waybills  as  Evidence. 

In  a  prosecution  for  illegal  liquor  selling, 
copies  of  original  waybills  are  competent  as 
original  evidence  where  such  copies  are  signed 
as  receipts  by  defendant,  who  was  not  only 


an  individual  dealer,  but  also  an  express  com- 
pany. 

Criminal  Law  —  Reception  of  Verdict 

—  Absence  of  Accused. 

A  verdict  in  a  prosecution  for  violation  of 
the  Local  Option  Law  may  be  rendered  in 
the  absence  of  accused  and  his  attorney. 

Intoxicating  Liquors  —  Unlawful  Sale 

—  Wilfulness  as  Element  of  Crin&e. 

An  instruction  that  it  was  not  necessary 
to  prove  defendant  knowingly  and  wilfully 
violated  the  Local  Option  Law,  but  only  that 
he  did  violate  it,  is  not  objectionable. 

Criminal  Law  —  Nolle  Prosequi  »  At 
l¥liat  Stage  of  Prooeedinss. 

After  a  jury  is  empaneled  and  sworn,  the 
prosecutor  cannot  nolle  pros,  the  indictment 
or  any  count  without  the  consent  of  accused. 

Kolle  Prosequi  as  Harmless  Error* 

Where  defendant  was  found  guilty  on  sev- 
eral counts,  and  the  prosecutor  entered  a 
nolle  pros,  as  to  some  of  the  counts,  defendant 
was  not  injured. 

Verdict  •»  Liberal  Construction. 

A  verdict  is  not  to  be  construed  as  strictly 
as  an  indictment,  but  liberally,  with  all  rea- 
sonable intendments  in  its  support. 

General  Verdlet  —  Suffldenoy  as  to  all 
Counts. 

A  verdict  of  guilty  as  charged  upon  all  the 
counts  of  an  indictment  is  a  sufficient  verdict 
on  each  count. 

Eif  eot  as  Conviction  on  Each  Count. 

A  verdict  of  guilty  as  charged  upon  all  the 
counts  does  not  limit  the  court  to  the  im- 
position of  the  penalty  for  a  single  offense. 

Intoxlcatlns   Liquors   —  Sentence    Not 
Excessive. 

Where  defendant  was  active  in  peddling 
blank  orders  and  ordering  and  delivering  beer 
in  violation  of  the  Local  Option  Law,  a  sen- 
tence of  $75  and  fifteen  days  imprisonment  on 
each  of  eight  counts  and  $100  and  fifty  days 
on  another  count  is  within  the  discretion  of 
the  court. 

Error  to  Circuit  Ck)urt,  De  Kalb  county: 
Slusseb,  Judge. 

Criminal  action.  Moses  Brown  convicted 
of  violations  of  Local  Option  Law  and  brings 
error.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

James  W.  Cliffe  for  plaintiff  in  error. 

P.  J.  Lucey,  Lowell  B.  Smith,  Geo.  P. 
Ramsey  and  E.  U.  Burst  for  defendant  in 
error. 

[171]  Cabtwbight,  J.— The  plaintiff  in 
error,  Moses  Brown,  was  indicted  in  the 
circuit  court  of  DeKalb  county  for  violations 
of  the  Local  Option  law  of  1907.  (Laws  of 
1907,  p.  297.)  The  indictment  contained 
thirteen  counts,  numbered  consecutively,  and 
those  numbered  from  1  to  12,  inclusive, 
charged  him  with   sales  of   liquor .  in   1914 
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in  the  town  of  DeKalb,  which  was  then  anti- 
saloon  territory,  and  alleged  a  previous  con- 
viction for  violating  the  same  act.  The  count 
numbered  13  charged  him  with  maintaining 
a  common  nuisance  by  keeping  a  place  in  the 
town  where  he  unlawfully  sold  intoxicating 
liquor.  The  former  conviction  alleged  was 
in  1908,  and  he  first  filed  a  plea  in  abate- 
ment, alleging  that  in  May,  1910,  the  town 
ceased  to  be  anti-saloon  territory  and  again 
became  anti-saloon  territory  in  May,  1914, 
and  that  there  was  a  period  between  the 
former  conviction  and  the  alleged  violation 
of  the  law  in  1914  when  the  law  was  not  in 
force  in  the  town.  The  court  held  the  plea 
insufficient.  There  was  a  trial,  at  which 
the  jury  found  the  defendant  guilty  on  all 
of  the  counts  of  the  indictment.  A  motion 
for  a  new  trial  being  made,  the  State's  at- 
torney entered  a  nolle  prosequi  as  to  the 
courts  numbered  9,  10,  11  and  12,  and  the 
motion  was  overruled.  The  court  sentenced 
the  defendant  to  pay  a  fine  of  $75  on  each 
of  the  first  eight  counts  and  a  fine  of  $100 
on  th.e  thirteenth  count,  and  also  to  con- 
finement in  the  county  jail  fifteen  days  on 
each  of  the  first  eight  counts,  the  terms  to 
follow  in  immediate  succession  in  the  order 
namecl  in  the  judgment,  and  fifty  days  on 
the  thirteenth  count,  to  follow  the  term  of 
imprisonment  on  the  eighth  count.  A  writ 
of  error  was  sued  out  from  the  Appellate 
Court  for  the  Second  District,  and  one  of 
the  judges  of  that  court  having  received  the 
verdict  of  the  jury,  took  no  part.  The  other 
judges  were  of  the  opinion  that  no  error  was 
committed  in  receiving  the  verdict  but  were 
divided  in  opinion  on  other  errors  assigned 
and  the  judgment  was  affirmed  by  operation 
[172]  of  law.  A  writ  of  error  was  sued  out 
of  this  court  to  review  the  judgment  of  the 
Appellate  Court. 

The  first  assignment  of  error  is  that  the 
court  erred  in  holding  the  plea  in  abatement 
insufficient,  because  the  Local  Option  law 
under  which  the  defendant  was  convicted  was 
repealed  by  the  vote  of  the  people  in  1910 
BO  far  as  the  town  of  DeKalb  was  concerned 
and  was  as  though  it  never  had  been  and 
the  repeal  was  a  remission  of  all  penalties 
under  the  law.  If  it  should  be  assumed  that 
the  vote  in  1910  amounted  to  a  repeal  of  the 
act  in  the  town  of  DeKalb,  section  4  of 
chapter  131  of  the  Revised  Statutes  of  1874 
provides  that  even  in  the  case  of  an  express 
repeal  no  new  law  shall  be  construed  to 
repeal  a  former  one  as  to  any  offense  com- 
mitted against  the  former  law  or  as  to  any 
act  done  or  penalty,  forfeiture  or  punish- 
ment incurred  under  the  former  Iaw%  and 
that  statute  makes  the  decisions  in  other 
jurisdictions  inapplicable  here.  The  vote, 
however,  was  not  a  repeal  of  the  Local 
Option    law,    which    does    not    delegate    any 
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legislative  function  to  the  people  of  any 
locality.  The  law  continued  in  force,  but  by 
its  provisions  it  is  operative  or  not  in  par- 
ticular locklities,  depending  upon  the  de- 
cision of  the  voters  in  the  locality.  The 
former  conviction  was  not  annulled  or  its 
legal  consequences  in  any  way  affected  by 
the  vote  of  1910.  The  court  did  not  err  in 
ruling  on  the  plea  in  abatement. 

It  is  contended  that  the  court  erred  in 
permitting  the  State's  attorney  to  ask  lead- 
ing questions.  The  witnesses  were  not 
Americans  and  were  acquainted  only  with 
the  language  of  their  nativity  and  testified 
through  an  interpreter.  There  was  some 
difficulty  in  getting  direct  and  intelligible 
answers,  and  some  of  the  questions  in  terms 
directed  attention  to  the  subject  matter  con- 
cerning which  they  were  called  to  testify. 
We  do  not  find  any- question  which  indicated 
the  answer  desired,  and  the  rulings*  were 
evidently  for  the  purpose  of  expediting  the 
trial.  The  matter  was  largely  in  the  dis- 
cretion of  the  court,  and  there  was  no  im- 
proper [173]  ruling.  Maguire  v.  People,  219 
111.  16,  76  N.  E.  67;  McOann  v.  People,  226 
111.  562,  80  N.  E.  1061. 

The  court  admitted  in  evidence  a  certified 
copy  of  an  internal  revenue  special  tax 
stamp  issued  to  the  defendant  as  a  retail 
dealer  in  malt  liquor  at  503  East  Lincoln 
highway,  DeKalb,  Illinois,  covering  the 
period  from  July  1,  1914,  to  June  30,  1915, 
for  a  consideration  of  $20.  It  is  argued 
that  the  court  erred  because  there  was  no 
evidence  of  posting  the  revenue  stamp  at 
425  East  Lincoln  highway.  When  the  stamp 
was  offered  the  objection  at  first  was  only 
general,  and  afterward  that  the  copy  was 
not  properly  certified.  There  was  no  defect 
in  the  certificate,  and  the  certified  copy  was 
admissible,  under  section  41  of  the  Local 
Option  law,  as  prima  facie  evidence  of  the 
sale  of  intoxicating  liquor  at  the  place  men- 
tioned in  the  stamp  or  at  any  place  of  busi- 
ness where  the  stamp  or  receipt  was  posted. 
TJiere  was  no  evidence  that  the  stamp  was 
posted  at  the  place  alleged  to  be  a  nuisance 
but  there  had  been  evidence  of  sales,  and 
the  paper  was  properly  admitted  to  show  the 
character  of  the  liquor  sold. 

The  court  admitted  in  evidence  two  eases 
of  beer  taken  from  the  basement  at  the  home 
of  Baraisis,  one  of  the  witnesses,  and  it  is 
insisted  that  this  was  improper  because  the 
presence  of  the  cases  of  beer  shown  to  the 
jury  had  a  tendency  to  inflame  the  minds 
of  the  jurors  against  the  defendant  and  be- 
cause it  had  not  been  proved  that  he  sold 
the  beer.  Baraisis  had  testified  that  he 
ordered  two  cases  of  beer  from  the  defend- 
ant; that  he  did  not  see  who  brought  them 
to  the  house  but  he  first  saw  them  when  the 
policeman  was  removing  them  from  his  base- 
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ment,  which  was  the  day  after  they  were 
delivered.  There  also  had  been  evidence  that 
the  defendant  peddled  blank  orders  for  beer 
about  the  city  and  delivered  cases  to  cus- 
tomers, and  the  evidence  was  sufficient  to 
admit  the  cases  of  beer  in  evidence.  Noth- 
ing is  suggested  by  counsel  which  would 
cause  these  particular  cases  of  beer  to  have 
any  especial  effect  upon  the  minds  of 
[174]  the  jury  to  the  injury  of  the  defendant 
except  to  convince  them  that  he  was  guilty 
and  that  the  beer  in  the  cases  was  a  malt 
liquor,  which  was  proved. 

The  defendant  received  numerous  ship- 
ments of  beer  in  considerable  quantities,  and 
receipts  for  the  same  were  offered  in  evi- 
dence and  objected  to.  There  was  a  large 
number  of  these  receipts  for  beer  shipped 
to  Moses  Brown,  M.  Brown,  the  Moses  Brown 
Express  Company,  or  Moses  Brown,  care  of 
Moses  Brown  Express  Company.  Some  of 
the  shipments  contained  as  many  as  thirty 
or  forty  cases  of  beer  consigned  to  Moses 
Brown  Express  Company.  The  objection  is 
that  the  freight  bills  were  copies  of  the  origi- 
nal way-bills  made  at  the  place  of  shipment 
and  the  copies  were  made  by  clerks  and  were 
incompetent  because  not  originals.  The 
objection  does  not  apply,  because  on  the  way- 
bills there  were  receipts  for  the  beer  proved 
to  have  been  signed  in  the  genuine  handwrit- 
ing of  the  defendant,  who  was  not  only  an 
individual  dealer  but  also  an  express  com- 
pany. The  receipts  for  the  goods  were 
original  evidence  and  competent. 

The  defendant  was  convicted  in  the  circuit 
court  of  DeKalb  county  on  January  22,  1909, 
for  a  violation  of  the  Local  Option  law.  The 
to\i*n  ceased  for  a  time  to  be  anti-saloon  ter- 
ritory and  again  became  such  territory  on 
May  22,  1914.  The  defendant  again  engaged 
in  the  bifsiness  and  was  proved  guilty  be- 
yond all  reasonable  doubt.  He  had  a  place 
of  business  on  East  Lincoln  highway,  in  the 
city  of  DeKalb,  where  he  kept  on  hand 
printed  order  blanks  and  envelopes,  which  he 
also  distributed  around  the  city.  Persons 
who  desired  to  purchase  beer  would  apply  to 
him,  and  he  told  them  that  they  could  get 
it  right  there;  that  he  would  order  it  for 
them  and  it  would  come  in  three  or  four 
days  and  he  would  deliver  it  or  send  it  to 
them.  He  would  have  the  customer  sign  the 
order  and  pay  for  the  beer,  and  then  he 
would  make  his  own  check  for  the  price  and 
pin  it  to  the  order  blank  and  would  then 
place  it  in  an  envelope  [175]  and  hand  it  to 
the  customer  and  tell  him  to  mail  it.  llie 
customer  did  not  pay  any  transportation 
charge  but  paid  $1.20  for  smaller  cases  and 
$1.80  for  larger  cases,  and  the  beer  was  de- 
livered to  the  customer  by  the  defendant. 
The  usual  plan  was  for  the  customer  to  sign 
the   order,   but  one  witness  who   could   not 


write  testified  that  he  never  signed  any  blank 
or  paper  and  was  not  given  any  envelope. 
In  addition  to  the  two  cases  of  beer  before 
mentioned,  the  defendant  sold  Baraisis  a 
gallon  of  whisky,  for  which  he  was  paid  three 
dollars,  and  the  whisky  was  purchased  direct- 
ly from  him.  It  is  contended  that  Baraisis 
did  not  fix  the  time  when  he  bought  beer  and 
whisky  from  the  defendant,  but  he  testified 
that  it  was  after  the  saloons  were  closed  in 
1914  and  if  ^  the  saloons  had  been  open  he 
would  not  have  gone  to  the  defendant  for 
the  whisky  and  beer,  so  that  the  time  was 
fixed,  not  by  the  month  or  day,  but  by  the 
fact  that  the  saloons  had  been  closed.  On 
July  7,  1914,  the  defendant  procured  a  spe- 
cial tax  stamp  for  engaging  in  the  business 
of  retail  dealer  of  malt  liquor  for  the  period 
of  one  year,  and  that  he  was  engaged  in  that 
business  is  beyond  question. 

The  verdict  was  rendered  in  the  absnice 
of  the  defendant  and  his  attorney,  and  this 
is  the  ground  of  an  assignment  of  error. 
According  to  the  common  lam  a  defendant 
accused  of  a  misdemeanor  may  be  found 
guilty  in  his  absence.  In  Holliday  t.  Peo- 
ple, 4  Gilman  (111.)  Ill,  the  defendant  was 
found  guilty  of  administering  poison  to  pro- 
cure an  abortion  and  the  verdict  of  guilty 
was  found  in  his  absence.  The  jury  fixed 
the  time  of  imprisonment  in  the  penitentiary 
at  one  month,  and  the  court,  in  addition, 
imposed  a  fine  of  $100.  The  offense  charged 
in  the  indictment  being  a  misdemeanor,  only, 
it  was  decided  that  there  was  no  occa.sion 
for  his  presence  and  no  error  was  ooramitted. 
The  question  considered  in  Harris  v.  People, 
130  111.  457,  22  N.  E.  826,  was  not  whether 
the  defendant  must  be  present  when  the 
verdict  is  returned  but  whether  he  must  be 
present  to  receive  the  sentence.  [176]  The 
judgment  was  reversed,  with  instructions  to 
the  circuit  court  to  pronounce  sentence  upon 
the  defendant,  who  should  be  for  that  pur- 
pose personally  present  in  court  to  receive 
the  sentence.  The  court  said  that  where 
the  offense  is  a  misdemeanor,  punishable  by 
a  fine  or  by  a  fine  and  imprisonment,  where 
a  fine  only  is  imposed  it  is  within  the  dis- 
cretion of  the  court  to  sentence  the  defend- 
ant in  his  absence.  The  defendant  in  that 
case  was  convicted  of  a  felony.  But  if  it  is 
necessary  that  the  defendant  be  present  when 
a  sentence  for  a  misdemeanor,  including  cor- 
poral punishment,  is  pronounced,  the  de 
fendant  in  this  case,  who  was  at  liberty 
on  bail,  was  present  when  sentenced.  It 
was  not  error  to  receive  the  verdict  in  hia 
absence. 

Objection  is  made  to  two  instructions 
which  it  is  said  gave  the  jury  leave  to  go 
back  of  the  time  when  the  town  became  anti- 
saloon  territory,  but  the  instructions  are  not 
subject  to  that  objection.     Another  instrue- 
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tion  is  objected  to  because  it  told  the  jury 
that  it  was  not  necessary  to  prove  that  the 
defendant  knowingly  and  willfully  violated 
the  statute  but  all  that  was  necessary  was 
to  prove,  be^'ond  a  reasonable  doubt,  that 
he  did  violate  it.  The  instructions  were  not 
objectionable.  Other  instructions  are  com- 
mented on  in  the  reply  brief  but  must  not 
be  considered  because  contrary  to  the  rule 
of  the  court. 

The  jury  found  the  defendant  guilty  on  all 
of  the  counts  of  the  indictment,  and  it  is 
contended  that  the  court  erred  in  permitting 
the  State's  attorney  to  enter  the  nolle  prose- 
qui as  to  four  of  the  counts.  After  a  jury 
has  been  empaneled  and  sworn  the  prosecut- 
ing officer  cannot  nolle  pros,  the  indictment, 
or  any  count,  on  the  trial  without  the  con- 
sent of  the  defendant,  who  is  entitled  to  a 
verdict  which  will  be  a  bar  to  another  prose- 
cution for  the  same  offense.  But  that  rule 
does  not  apply  to  this  case.  The  defendant 
.  had  been  found  guilty  on  all  of  the  counts 
and  by  the  action  of  the  State's  attorney  he 
escaped  the  sentence  of  the  law  as  to  four 
of  the  counts.  He  was  asking  for  a  new 
trial  and  obtained  [177]  all  the  benefit  that 
a  new  trial  would  have  given  him  if  the 
counts  were  not  sustained  by  the  evidence, 
and  he  was  not  injured  but  benefited. 

The  verdict  found  the  defendant  guilty, 
in  manner  and  form  as  charged  in  the  indict- 
ment, upon  "the  following  counts:  all  the 
counts  in  the  indictment,"  and  it  is  argued 
that  this  was  a  single  finding  on  the  general 
charge  for  a  single  offense.  A  verdict  is  not 
to  be  construed  with  the  same  strictness  as 
an  indictment  but  it  is  to  be  liberally  con- 
strued, and  all  reasonable  intendments  will 
be  indulged  in  its  support.  (People  v.  Lee, 
237  111.  272,  86  N.  E.  673 ;  People  v.  Tierney, 
250  111.  615,  95  N.  E.  447.)  This  verdict 
plainly  meant  that  the  defendant  was  guilty 
on  every  count  of  the  indictment.  But  it  is 
further  argued  that  conceding  the  suflRciency 
of  the  verdict  as  a  finding  on  all  the  counts, 
the  court  could  only  impose  the  penalty 
prescribed  for  a  single  offense,  and  the  de- 
cision in  People  v.  Liscomb,  60  N.  Y.  559, 
19  Am.  Rep.  211,  is  relied  .  upon.  That 
decision  has  not  been  generally  approved 
and  at  anv  rate  is  not  in  accordance  with 
the  law  of  this  State.  Mullinix  v.  People, 
78  111.  211;  Martin  v.  People,  76  111.  490. 

It  is  urged  that  the  sentence  was  too 
severe  for  merely  rendering  assistance  to 
persons  who  wanted  to  obtain  liquor,  and 
that  the  defendant  ought  not  to  be  visited 
with  such  extreme  penalties  for  the  friendly 
act  of  furnishing  information  and  advising 
persons  how  to  order  beer  and  where  they 
could  get  it.  The  defendant  interested  him- 
self quite  actively  in  peddling  blank  orders 
about  the  city  and  ordering  and  delivering 
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beer,  and  the  evidence  does^not  show  that 
he  was  merely  charitably  inclined  to  aid  his 
friends.  His  acts  were  prohibited  by  the 
statute  and  the  sentrmce  was  within  the  pro- 
"visions  of  a  valid  law.  The  extent  of  the 
punishment  was  in  the  discretion  of  the 
court,  and  the  defendant  being  a  persistent 
violator  of  the  law  the  pimishment  was 
justly  inliicted. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 
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Validity  of  Statute,  775. 
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Certified  Copy  of  Record*  779. 
Weight  of  Evidence: 

General  Rule,  781. 

Modifications  of  Rule,  785. 

Rule  in  Texas,  788. 


Introductory, 

The  present  note  is  confined  to  a  discus- 
sion of  the  cases  passing  on  the  validity  and 
effect  of  statutes  making  the  possession  of 
a  federal  liquor  license  evidence  of  a  viola- 
tion of  state  liquor  laws.  For  a  general  dis- 
cussion of  the  validity  of  statutes  making 
certain  facts  prima  facie  evidence  s6e  the 
notes  to  State  v.  Thomas,  6  Ann.  Oas.  744; 
Mobile,  etc.  R.  Co.  v.  Turnipseed,  Ann,  Cas. 
1912 A  463;  and  Meeker  v.  Lehigh  Valley  R. 
Co.  Ann.  Cas.  1916B  691. 

Validity  of  Statute, 

In  many  jurisdictions  statutes  have  been 
enacted  declaring  that  in  a  prosecution  for 
the  violation  of  a  liquor  law  the  possession 
of  a  federal  liquor  license  by  the  accused 
shall  be  prima  facie  evidence  that  the  accused 
is  engaged  in  the  sale  of  intoxicating  liquor. 
Wherever  the  constitutionality  of  these  stat- 
utes has  been  raised  the  courts  have  declared 
them  to  be  valid.  Strange  v.  State,  5  Ala. 
App.  164,  59  So.  691;  Woodward  v.  State,  5 
Ala.  App.  202,  59  So.  688;  Gibson  v.  State 
(Ala.)  72  So.  569;  People  v.  McBride,  234 
111.  146,  14  Ann.  Cas.  994,  84  N.  E.  865,  123 
Am.  St.  Rep.  82;  State  v.  Donato,  127  La. 
393,  53  So.  662;  State  v.  Intoxicating  Liq- 
uors, 80  Me.  57,  12  Atl.  794;  Leavitt  v.  Baker, 
82  Me.  26,  19  Atl.  86;   Com.  v.  Austin,  97 
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Mass.  595;  C«m.  v.  Uhrig,  146  Mass.  132, 
15  X.  E.  156;  Fruide  v.  State,  66  Keb.  244, 
92  X.  W.  320;  State  v.  Toler,  145  N.  C.  440, 
58  S.  E.  1005;  State  v.  Boynton,  155  X.  C. 
456,  71  S.  E.  341;  Billingsley  v.  State,  4 
Okla.  Crim.  597,  113  Pac.  241;  Diamond  v. 
State,  123  Tenn.  348,  131  S.  W.  666;  Brink- 
ley  V.  State,  125  Tenn.  371,  143  S.  W.  1120; 
Elmore  v.  State,  135  Tenn.  347,  186  S.  W. 
453;  King  v.  State,  53  Tex.  Crim.  101,  109  S. 
\V.  182;  Runde  v.  Com.  108  Va.  873,  61  S.  E. 
792;  Clopton  v.  Com.  109  Va.  813,  63  S.  E. 
•  1022.  And  see  the  cases  cited  infra,  this 
note. 

-  In  State  v.  Intoxicating  Liquors,  80  Me. 
57,  12  Atl.  794,  the  court  said:  "One  of  the 
provisions  of  the  Act  of  1887,  chapter  140 
(amendatory  of  the  liquor  law),  declares 
that  payment  of  the  I^ited  States  special 
tax  as  a  liquor  seller,  shall  be  held  to  be 
prima  facie  evidence  that  the  one  paying  the 
tax  is  a  common  seller  of  intoxicating  liq- 
uors. What  is  the  meaning  of  this  provision? 
Does  it  impose  upon  the  court  the  duty  of 
instructing  the  jury,  as  matter  of  law,  that 
proof  of  such  payment  will  make  it  their 
duty  to  find  the  defendant  guilty,  whether 
they  believe  him  to  be  so  or  not?  It  is  a 
sufficient  answer  to  say  that  a  jury  cannot 
be  so  instructed  in  any  criminal  case.  Tlie 
right  of  trial  by  jury  is  guaranteed  by  the 
constitution,  and  it  is  not  -within  the  province 
of  the  legislature  to  enact  a  law  which  will 
destroy  or  materially  impair  the  right.  The 
very  essence  of  'trial  by  jury*  is  the  right 
of  each  juror  to  weigh  the  evidence  for  him- 
self, and  in  the  exercise  of  his  own  reasoning 
faculties,  determine  whether  or  not  the  facts 
involved  in  the  issue  are  proved.  And  if  this 
right  ,is  taken  from  the  juror — ^if  he  is  not 
allowed  to  weigh  the  evidence  for  himself — 
is  not  allowed  to  use  his  own  reasoning 
faculties,  but,  on  the  contrary,  is  obliged 
to  accept  the  evidence  at  the  weight  which 
others  have  affixed  to  it,  and  to  return  and 
affirm  a  verdict  which  he  does  not  believe 
to  be  true,  or  of  the  truth  of  which  he  has 
reasonable  doubts — ^then,  very  clearly,  the 
substance,  the  very  essence  of  *trial  by  jury* 
will  be  taken  a\\-ay,  and  its  form  only  will 
remain.  And  if  the  enactment  under  con- 
sideration must  be  construed  as  having  this 
effect,  then,  vcrv  clearlv,  it  is  unconstitu- 
tional  and  void.  But  we  do  not  think  it  is 
necessary  ^5o  to  construe  it.  We  have  many 
similar  strv.iites,  in  some  of  which  the  words 
used  are  'prima  facie  evidence,'  and  in  others 
the  words  are  'presumptive  evidence.'  We 
cannot  doubt  that  these  phrases  are  intended 
to  convey  the  same  idea.  Thus,  the  posses- 
sion of  a  dead  bird  at  certain  seasons  of  the 
year,  and  the  possession  of  a  mutilated,  un- 
cooked lobster,  are  declared  to  be  prima 
facie   evidence  that  the   former   was   unlaw- 


fully killed,  and  that  the  latter  was  less  than 
ten  and  a  half  inches  long  when  taken ;  while 
the  possession  of  a  salmon  less  than  nine 
inches  in  length,  or  of  a  trout  less  than  five 
inches  in  length,  is  declared  to  be  presump- 
tive evidence  that  they  were  unlawfully 
taken.  Similar  provisions  exist  with  respect 
to  the  possession  of  the  carcasses  of  moose 
and  deer  at  those  seasons  of  the  year  when 
it  is  unlawful  to  hunt  or  kill  them.  Can 
it  be  doubted  that  these  provisions  all  mean 
the  same  thing?  We  think  not.  And  we 
are  not  aware  that  either  of  them  has  ever 
been  construed  as  making  it  obligatory  upon 
the  jury  to  find  a  defendant  guilty,  wheUier 
they  believe  him  to  be  so  or  not.  They  mean 
that  snch  evidence  is  competent  and  sufiScient 
to  justify  a  jury  in  finding  a  defendant 
guilty,  provided  it  does,  in  fact,  satisfy  them 
of  his  guilt  beyond  a  reasonable  doubt,  and 
not  otherwise.  It  would  not  be  just  to  the 
members  of  the  l^islature  to  suppose  that, 
by  any  of  these  enactments^  they  intended 
to  make  it  obligatory  upon  the  jury  to  find 
a  defendant  guilty,  whether  they  believe  him 
to  be  so  or  not.  It  is  a  well  settled  rule  of 
construction  that,  if  a  statute  is  susceptible 
of  two  interpretations,  and  one  of  the  inter- 
pretations will  render  the  statute  uncon- 
stitutional and  the  other  will  not,  the  latter 
should  be  adopted.  If  it  be  thought  that 
these  statutes,  and  especially  the  one  now 
under  consideration,  if  construed  as  above 
indicated,  add  nothing  to  the  weight  of  such 
evidence,  it  will  be  well  to  remember  that 
declaratory  statutes  are  not  uncommon,  and 
that  they  are  not  always  useless.  They 
often  serve  to  remove  doubts  and  to  give 
certainty  and  stability  to  a  rule  of  law> 
which  it  did  not  before  possess;  and  thai, 
in  these  particulars,  the  act  under  consider- 
ation may  be  regarded  as  a  wise  and  useful 
enactment.*' 

In  Brinkley  v.  State,  125  Tenn.  371,  14? 
S.  W.  1120,  the  defendant  was  indicted  for 
selling  intoxicating  liquors  within  four  miles 
of  a  schoolhouse.  The  state  proved  that  the 
defendant  had  obtained  a  federal  malt  liquor 
license.  The  court  said:  "Plaintiff  in  error, 
in  taking  out  the  federal  license  authorizing 
him  to  retail  malt  liquor,  was  not  seeking 
to  redress  any  wrong  done  him  in  his  person 
or  property,  nor  was  it  in  furtherance  of 
his  right  to  pursue  an  occupation  guaranteed 
him  under  the  law.  The  license  was  taken 
with  full  knowledge  upon  his  part  that  the 
act  of  paying  the  fees,  or  being  in  possession 
of  the  stamp,  would  raise  a  presumption  suffi* 
cient  to  support  a  conviction  of  crime  under 
the  laws  of  this  state.  While  the  license 
would  protect  him  against  the  federal  govern- 
ment in  the  pursuit  of  the  occupation  author- 
ized by  it  under  the  laws  of  that  govern- 
ment, it  at  the  same  time  brought  him  into 
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direct  conflict  with  the  laws  of  this  state, 
and  created  a  presumption  that  he  was  vio- 
lating the  law  against  the  sale  of  intoxicants. 
The  mere  fact  that  he  might  be  indicted, 
fined,  and  punished  for  each  day  that  he  was 
in  possession  of  the  license  does  not  make 
the  fines  excessive,  or  the  punishment  cruel 
and  unusual.  The  conditions  which  produce 
the  fines  and  punishments  are  created  by  his 
act  alone.  A  fine  and .  imprisonment  for  a 
single  offense  under  this  statute  is  not 
claimed  to  be  excessive,  or  cruel  and  unusual. 
Whether  there  should  be  other  fines  and 
imprispnments  is  wholly  within  the  power  of  ' 
plaintiff  in  error,  liierefore,  if  the  con- 
tinued violation  of  this  law  should  result  in 
excessive  fines  and  cruel  and  unusual  punish- 
ments, it  is  not  the  act  of  the  government, 
but  is  the  voluntary  act  of  plaintifiT  in  error. 
The  license  could  be  surrendered  at  any  time 
and  the  penalties  of  the  law  avoided.  .  *.  . 
It  is  not  beyond  the  power  of  the  legislature 
to  declare  the  possession  of  federal  internal 
revenue  license  by  one  engaged  in  business 
within  four  miles  of  a  schoolhouse  where 
school  is  kept  prima  facie  evidence  of  guilt 
under  an  indictment  for  violating  the  four- 
mile  law.  A  similar  statute  was  held  valid 
by  this  court  in  Diamond  v.  State,  123  Tenn. 
348,  131  S.  W.  666.  Tlie  general  power  of 
the  legislature  to  prescribe'  rules  of  evidence 
and  methods  of  proof  can  no  longer  be 
doubted  under  modern  authoritv.  That  this 
power  has  its  constitutional  limitations  was 
stated  in  Diamond  v.  JState,  supra.  Such  a 
law,  having  for  its  eflfect  a  denial  of  the 
party  charged  of  the  right  to  rebut  and  over- 
come the  presumption  created  by  it,  would 
be  void.  So  would  a  law  which  made  an  act 
prima  facie  evidence  of  crime  over  which  the 
party  charged  had  no  control,  and  with 
which  he  had  no  connection;  or  which  made 
an  act  ]rrima  facie  evidence  of  crime  which 
had  no  relation  to  a  criminal  act,  and  no 
tendency  of  itself  to  prove  the  ultimate  fact 
of  guilt.  But  so  long  as  such  a  law  leaves 
the  party  charged  a  fair  opportunity  to  make 
his  defense,  and  to  submit  all  the  facts  to 
the  court  and  jury,  to  be  weighed  by  them 
upon  all  evidence  within  his  control  legiti- 
mately bearing  upon  them,  and  so  long  as 
the  fact  from  which  guilt  is  to  be  inferred 
has  a  direct  and  open  connection  with  the 
ultimate  fact  of  guilt,  it  is  not  violative 
of  any  constitutional  right  of  the  accused. 
•  •  .  There  is  a  direct  and  open  connection 
between  the  possession  of  a  federal  license 
authorizing  the  retail  sale  of  intoxicating 
liquors  and  the  ultimate  fact  of  such  sale. 
The  interests  of  men  are  such,  and  experience 
teaches,  that  they  do  not  ordinarily  incur 
the  expense  and  trouble  of  procuring  license 
t^  engage  in  the  sale  of  intoxicants,  unless 
they  intend  to  do  so.  Apart  from  the  stat- 
iite   making,  the   possession    of    such    license 
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prima  facie  evidence  of  the  fact  of  a  sale, 
the  inference  might  well  be  drawn,  in  the 
absence  of  all  rebutting  proof,  that  one  who 
pays  the  fees  and  possesses  himself  of  such 
license  is  engaged  in  the  sale  of  intoxicants.'* 
In  Diamond  v.  State,  123  Tenn.  348,  131 
S.  W.  666,  it  was  said:  **A  statute  making 
the  possession  of  an  internal  jevenue  license 
or  other  fact  indicated  by  the  legislature 
prima  fadie  evidence  of  the  carrying  on  of 
a  prohibited  business  does  not  make  it  obli- 
gatory upon  the  jury  to  convict  after  the 
presentation  of  such  evidence,  but  shifts  upon 
the  accused  the  duty  to  explain.  The  rule 
is  that  statutes  which  undertake  to  make 
evidence  of  certain  facts  absolute  or  con- 
clusive proof  of  guilt  are  unconstitutional. 
Those,  however,  which  merely  declare  statu- 
tory presumptions  affecting  the  burden  of 
proof  are  valid.  2*Wigmore,  Evidence,  sec. 
1354;  Black,  Intoxicating  Liquors,  sees.  60, 
525;  Cooley,  Constitutional  Limitations,  pp. 
409,  410." 

Construction  of  Statute. 

Adsiissibility  of   Evidence. 

Oral  Testimony, 

In  many  jurisdictions  it  has  been  held 
that  the  state  may  prove  by  oral  testimony 
that  a  person  accused  of  selling  liquor  in 
violation  of  a  state  law  possessed  a  federal 
liquor  license. 

Arkansas. — Seibert  v.  State,  121  Ark.  258, 
180  S.  W.  990;  Lemon  v.  Com.  171  Ky.  822, 
188  S.  W.  858;  Throckmorton  v.  Com.  49  S. 
W.  474,  20  Ky.  L.'  Rep.  1508;  Hestand  v. 
Com.  92  S.  W.  12,  28  Ky.  L.  Rep.  1315;  Com. 
v.  Anderson,  10  Ky.  L.  Rep.  307. 

il/ain€.— State  v.  O'Connell,  82  Me.  30,  19 
Atl.  86. 

Maryland,— Guy  v.  State,  90  Md.  29,  44 
Atl.  997. 

MassachuLsetts. — Com.  v.  Brown,  124  Mass. 
318;  Com.  v.  Uhrig,  146  Mass.  132,  15  X.  E. 
156. 

Michigan, — People  v.  Moore,  155  Mich.  107, 
118  N.  W.  742. 

Missouri, — State  v.  Munch,  57"  Mo.  App. 
207. 

Okla)ioma,—Wsi\ker  v.  State,  127  Pac.  895. 

Oregon, — State  v.  Kline,  50  Ore.  426,  93 
Pac.  237. 

lihode  Island. — State  v.  Mellor,  13  R.  L 
606. 

Texas. — Pitner  v.  State,  37  Tex.  Grim.  268, 
39  S.  W.  662;  Clark  v.  State,  40  Tex.  Crim. 
127,  49  S.  W.  85;  Walker  v.  State,  49  Tex. 
Crim,  345,  94  S.  W.  230;  Joliff  v.  State,  63 
Tex.  Crim.  61,  109  S.  W.  176;  King  v. 
State,  53  Tex.  Crim.  101,  109  S.  W.  182; 
Coleman  v.  State,  53  Tex.  Crim.  578,  111 
S.  W.  1011;  Schoennerstedt  v.  State,  55  Tex. 
Crim.  638,  117  S.  W.  829;   Milam  v.  State, 


778 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


66  Tex.  Crim.  249,  146  S.  W.  185;  Martoni 
V.  State,  74  Tex.  Crim.  90,  167  S.  W.  349; 
Treue  v.  State,  44  S.  W.  829;  Suggs  v.  State, 
101  S.  W.  999.  See  also  Henderson  v.  State, 
39  S.  W.   116. 

In  People  v.  Moore,  155  Mich.  107,  118 
N.  W.  742,  it  appeared  that  the  defendant 
when  arrested  by  the  sheriff,  exhibited  to 
the  latter  a  receipt  for  the  tax  he  had  paid 
for  a  federal  liquor  license.  It  .was  held 
that  the  sheriff  could  testify  as  to  the  con- 
tents of  this  document. 

In  Guy  V.  State,  90  Md.  29,  44  Atl.  997, 
the  court  said :  "During  the  further  progress 
of  the  trial,  the  state  called  a  witness  in 
rebuttal,  who  testified  that  he  had  been  a 
clerk  in  the  internal  revenue  office  of  this 
state  until  the  fall  of  1898,  and  that  the 
defendant  had,  at  the  time  inquired  of,  an 
internal  revenue  licenss  for  the  purpose 
above  mentioned.  The  objection  of  the  de- 
fendant to  this  question  was  overruled,  and 
the  witness  was  permitted  to  answer  that 
the  defendant  had  such  a  license  to  sell 
spirituous  liquors  in  Harford  county  for  one 
year,  expiring  on  the  first  July,  1899.  This 
ruling  constitutes  the  second  exception. 
.  .  .  That  the  evidence  sought  to  be  elicited 
from  the  defendant  by  the  question  objected 
to  wai  pertinent,  is  perfectly  clear.  The 
act  under  which  the  defendant  was  indicted 
— the  so-called  Local  Option  Law  of  Hartford 
county — section  232  of  Art.  13,  Code  of 
Public  Local  Laws — expressly  provides  that 
it  shall  be  lawful  for  the  state  to  prove  in 
prosecutions  for  the  violation  of  that  law, 
that  the  defendant  has  paid  a  special  tax 
to  the  United  States  government  under  the 
internal  revenue  laws  for  a  license  to  sell 
liquors  in  Harford  county,  and  that  the 
payment  of  said  license  tax  and  the  applica- 
tion for  registry  of  his  business  as  a  retail 
dealer  in  liquors  'shall  be  prima  facie  evi- 
dence that  the  party  so  paying  and  applying 
is  engaged  in  th6  sale  of  intoxicating  liquors 
within  the  limits  of  Harford  county.*  .  .  . 
What  we  have  already  said  disposes  of  the 
second  exception,  which  was  taken  to  the 
ruling  of  the  court  admitting  the  testimony 
of  the  witness,  Fred  W.  Baker,  who  con- 
tradicted the  defendant  and  testified  that 
the  defendant  had  in  March,  1899,  an  in- 
ternal revenue  license  to  sell  liquor  in  Har- 
ford county  for  one  year,  expiring  Ist  July, 
1899.  The  evidence  thus  offered,  directly 
contradicted  the  statement  of  the  defendant 
upon  a  material  issue,  and  was  therefore 
clearly  admissible." 

In  State  v.  Munch,  67  Mo.  App.  207,  it 
was  held  that  a  deputy  United  States  col- 
lector could  testify  to  the  fact  that  the 
defendant  had  made  an  application  to  him 
for  a  federal   liquor  license. 


In  Martoni  v.  State,  74  Tex.  Crim.  90,  167 
S.  W.  349,  a  prosecution  for  violating  the 
liquor  laws  of  Texas,  the  accused  was  asked 
on  cross-examination  if  he  had  not  obtained 
a  federal  liquor  license.  He  contended  that 
it  was  error  to  permit  the  district  attorney 
to  ask  him  that  question.  The  court  held, 
however,  that  it  was  proper  to  prove  in  this 
manner  his  possession  of  a  federal  liquor 
license,  saying:  "After  he  had  testified  in 
his  own  behalf,  on'  cross-examination,  the 
district  attorney  was  permitted,  over  his 
objections,  to  ask  him  if  he  had  not  had  a 
United  States  internal  revenue  license  ta 
sell  whisky.  He  at  first  denied  that  fie  had 
had.  On  the  district  attorney  further  press- 
ing him,  he  admitted  that  he  had  had,  but 
was  not  certain  as  to  the  time.  He  thought, 
however,  it  was  for  1913,  and  then  was 
asked  if  the  license  was  not  dated  back  to 
cover  a  period  behind  what  he  had  paid  for. 
He  denied  this.  What  the  state  was  seeking 
to  show  was  that  he  had  his  internal  revenue 
license  at  the  time  of  the  sale  alleged  in 
this  case,  or  it  covered  that  period  of  time. 
There  was  no  error  in  the  court  permitting 
the  district  attorney  to  ask  these  questions. 
If  it  had  developed  that  he  had  license  cover- 
ing the  period  of  time  the  sale  was  alleged 
in  this  case,  it  would  have  been  not  onlv 
admissible,  but  strong  evidence  against  him 
in  this  case." 

But  in  Snyder  v.  State,  78  Mi«s.  366,  29 
So.  78,  it  was  held  that  the  possession  of  a 
federal  license  cannot  be  shown  by  parol 
fv  id  once  unless  a  demand  to  produce  the 
license  or  receipt  has  been  made  on  the 
defendant. 

Possession  of  Revenue  Stamp. 

The  possession  of  a  federal  revenue  stamp 
or  receipt  evidencing  the  payment  of  the 
federal  tax  on  intoxicants  is  admissible  to 
show  that  the  person  holding  the  same  has. 
taken  out  a  federal  license  to  sell  intoxicants. 
Roden  v.  State,  3  Ala.  App.  197,  68  So. 
71;  Strange  v.  State,  5  Ala.  App.  164,  59 
So.  691;  Warrick  v.  State,  8  Ala.  App.  391, 
62  So.  342;  Tarpey  v.  State,  8  Ala.  App. 
432,  63  So.  17;  Brownson  v.  State,  93  Ark. 
20,  123  S.  W.  762;  Haar  v.  State,  14  Ga. 
App.  548,  81  S.  E.  811;  People  v.  Foreman, 
165  111.  App.  13;  People  v,  McBride,  234 
111.  146,  14  Ann.  Gas.  994,  84  X.  E.  865, 
123  Am.  St.  Rep.  82;  State  v.  Schultz,  79 
la.  478,  44  N.  W.  713;  Colby  v.  Fitzgerald 
(la.)  94  N.  W.  491;  State  v.  Dollar,  88 
Kan.  346,  128  Pac.  366;  Sizemore  v.  Com. 
140  Ky.  338,  131  S.  W.  37;  State  v.  Ouellette,. 
107  Me.  92,  77  AtL  644;  Tweedy  v.  State, 
10  Okla.  Crim.  612,  140  Pac.  787;  Etchison 
v.  State,  7  Okla.  Crim.  106,  122  Pac.  242; 
Greenwood  y.  State,  9  Okla.  Grim.  342,  131 
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Pac  940;  Biioadfl  v.  State,'  12  Okla.  Orixn. 
522,  159  Pac.  945;  Walker  v.  State  (Okla.) 
127  Pac.  895. 

"The  internal  revenue  receipts  or  stamps 
are  also  competent  as  circumstantial  evi- 
dence to  show  that  one  is  preparing  to  engage 
in  the  business  of  selling  liquors."  State  y. 
Dollar,  88  Kan.  346,  128  Pac.  365. 

"It  is  undisputed  that  appellant  owned  or 
controlled  the  house.  .  .  .  The  liquor 
was  found  therein,  as  well  as  the  special 
tax  stamp  or  'United  States  License'  as  it  ia 
termed  in  our  statute.  Thus  it  will  be  seen 
that  a  prima  facie  case  was  made  out  on  two 
grounds."  Brownson  v.  State,  93  Ark.  20, 
123S.  W..762. 

Certified  Copy  of  Record. 

A  certified  copy  of  the  record  in  the  ofl&ce 
of  the  internal  revenue  collector  showing 
that  the  accused  has  obtained  a  federal  liq- 
uor license  is  admissible  in  evidence  against 
him  as  prima  facie  evidence  of  a  violation 
of  the  state  liquor  laws. 

Georgick. — Huckabee  v.  State,  7  Ga.  App. 
677,  67  S.  E.  837;  Cassidy  v.  State,  10  Ga. 
App.  123,  72  S.  E.  939;  Jackson  v.  State, 
10  Ga,  App.  142,  72  S.  E.  941;  Daniel  v. 
State,  11  Ga.  App.  799,  76  S.  E.  162. 

Illinois. — People  v.  Barton,  147  111.  App. 
185;  People  v.  Joyce,  164  111.  App.  13;  Peo- 
ple V.  Moore,  161  111.  App.  56.  And  see 
the  reported  case. 

India/no. — ^Kinsley  v.  State,  184  Ind.  396, 
111  N.  E.  418. 

Kaneae. — State  v.  Shufeldt,  86  Kan.  975, 
122  Pac.  895;  Topeka  v.  Briggs,  90  Kan. 
843,  135  Pac.  1184;  State  v.  Missouri  Pac. 
R.  Co.  96  Kan.  609,  Ann.  Gas.  1917A  612, 
152  Pao.  777.  See  also  State  v.  Nippert,  74 
Kan.  371,  86  Pac.  478. 

Kentucky. — ^Anderson  v.  Com.  143  Ky.  87, 
136  S.  W.  134;  King  v.  Com.  143  Ky.  126, 
136  S.  W,  147;  Gossett  v.  Com.  159  Ky.  736, 
169  S.  W.  478. 

LouieiaiMi. — State  v.  Donato,  127  La.  393, 
53  So.  662.  Compare  State  v.  Wilson,  137 
.  La.  19,  68  So.  199 ;  State  v.  Wilson,  reported 
in  full,  post,  this  volume,  at  page  789. 

Maine. — State  r.  Gorham,  65  Me.  270; 
State  V.  Wiggin,  72  Me.  425 ;  State  v.  O'Oon- 
nell,  82  Me.  30,  19  Atl.  86;  State  v.  Martel, 
103  Me.  63,  68  Atl.  454. 

Miehigan. — People  v.  Lalonde,  171  Mich. 
286,  137  N.  W.  74. 

Missouri. — State  v.  Starchich,  184  Mo. 
App.  485,  170  S.  W.  361. 

2forth  OoroZirwi.— State  v.  Dowdy,  146  N. 
C.  432,  58  S.  E.  1002. 

North  Dakota.'^tAte  v.  Kilmer,  31  N.  D. 
442,  Ann.  Gas.  1917E  116,  153  N.  W.  1089. 

OAio.— Folliard  v.  State,  32  Ghio  Cir.  Ct. 
Kep.  481. 
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OkUihomtb. — Billingsley  v.  State,  4  Okla. 
Crim.  697,  113  Pac.  241;  Hargrove  v.  State, 
8  Okla.  Crim.  487,  129  Pac.  74;  Bishop  v. 
State,  9  Okla.  Crim.  175,  130  Pac.  1173; 
Cahn  V.  State,  10  Okla.  Crim.  200,  135  Pac. 
1155. 

Texas. — Gersteman  v.  State,  36  Tex.  Orim. 
318,  33  S.  W.  357;  Biddy  v.  State,  62  Tex. 
Crim.  412,  107  S.  W.  814;  Columbo  v.  State, 
06  Tex.  Crim.  608,  145  S.  W.  910;  Brown  v. 
State,  72  Tex,  Crim.  33,  160  S.  W.  374.  See 
also  Rhodes  v.  State,  76  Tex.  Crim.  6o9, 
172  S.  W.  252.  Compare  Reed  v.  State,  53 
Tex.  Crim.  4,  108  S.  W.  368,  126  Am.  St. 
Rep.  765. 

Vermont. — State  v.  Intoxicating  Liquors, 
44  Vt.  208;  State  v.  Spaulding,  60  Vt.  228, 
14  Atl.  769;  State  v.  White,  7a  Vt.  225,  39 
Atl.  1085. 

Ftr^iwio.— White  v.  Com.  107  Va.  901,  59 
S.  E.  1101;  Williams  v.  Com.  Ill  Va.  870, 
69  S.  E.  1031. 

West  Virginia.-See  State  v.  Wright,  76 
W.  Va.  297,  85  S.  E.  540. 

In  Woodward  v.  State,  6  Ala.  App.  202, 
69  So.  688,  the  court  said:  "On  the  trial 
of  the  case,  the  court  allowed  the  state, 
over  timely  objection  made  by  the  defendant, 
to  put  in  evidence  a  paper,  certified  by  tYie 
collector  of  United  States  internal  revenue 
for  the  district  of  Alabama  as  being  a  copy 
of  the  atub  of  a  certain  internal  revenue 
license  and  internal  revenue  tax  stamp,  is- 
sued by  the  collector  to  the  defendant  and 
another,  authorizing  them  to  engage  in  the 
business  of  a  retail  liquor  dealer.  It  is  con- 
tended that  the  admission  in  evidence  of 
this  stub  and  accompanying  certificate  by 
the  collector  is  unauthorized  and  erroneous. 
Section  3983  of  the  Code  is  as  follows:  ^All 
transcripts  of  books  or  papers,  or  parts 
thereof,  required  by  law  to  be  kept  in  the 
office  of  any  public  officer,  when  certified 
by  the  proper  custodian  thereof,  must  be 
received  in  evidence  in  all  courts;  and  it  is 
no  objection  to  such  transcript  that  the 
book  from  which  it  is  taken  is  a  copy  of 
office  books  belonging  to  the  United  States.* 
The  book  or  paper  designated  as  a  stub  is  a 
record  required  by  the  federal  statutes  to  be 
kept  in  the  office  of  the  collector  (3  Fed.  St. 
Annot.  p.  607,  §  3238;  page  683,  §  3312), 
and  was  properly  received  in  evidence,  under 
section  3983  of  the  Oode.  See  also  section 
3986  of  the  Code;  Pearce  v.  Fisher,  170  Ala. 
456,  54  So.  164,  and  authorities  there  cited. 
There  was  no  error  in  allowing  the  certificate 
authenticating  the  copy  of  the  record  to  go 
to  the  jury.  It  was  a  certificate  by  the 
proper  custodian  of  the  record  of  the  facts 
within  the  range  of  the  officer's  official 
cognizance,  and  related  only  to  the  matters 
contained  in  or  shown  by  the  record  or  paper 
authenticated,  and  stated  that  the  copy  cer- 
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tifiecl  contaitied  a  complete  record  of  every- 
thing on  file,  and  amounted  to  no  more  than 
a  proper  official  verification  of  the  record, 
and  was  admissible  in  connection  with  the 
record  or  copy  authenticated.  Unless  ac- 
companied by  the  proper  certificate,  the  copy 
of  the  record  would  have  no  probative  force; 
the  copy  was  only  admissible  *\vhen  certified 
by  the  proper  custodian  thereof  (section 
3983),  and  the  certificate  was  made  admis- 
sible under  the  statute.  The  objection  to  the. 
admission  of  the  certified  copy  of  the  stub, 
based  on  the  ground  that  it  is  in  violation 
of  the  defendant's  constitutional  right  to 
be  confronted  with  the  witnesses  against  him, 
is  not  well  taken.  The  transcript  was  of  a 
record  required  by  law  to  be  kept  in  the 
office  of  a  sworn  public  officer,  and  by  the 
terms  of  the  statute  (section  3983),  when 
properly  certified,  such  a  transcript  *must  be 
received  in  evidence  in  all  courts.'  Stanley 
v.  State,  88  Ala.  154,  7  So.  273.  Upon 
wise  principles  of  policy,  expediency,  or 
necessity,  it  is  held  that  there  are  exceptions 
to  the  general  rule;  and  that  it  does  not 
contravene  the  several  clauses  of  the  various 
state  constitutions,  or  that  of  the  Federal 
Government  to  the  effect  that  the  accused 
has  the  right  to  be  confronted  by  the  wit- 
nesses against  him,  to  admit  dying  declara- 
tions (Green  v.  State,  66  Ala.  40,  41  Am. 
Rep.  744),  the  evidence"  of  witnesses  on  a 
former  trial  that  have  since  died,  become 
insane,  or  left  the  state  indefinitely  (South 
V.  State,  86  Ala.  617,  6  So.  52;  Lowe  v. 
State,  86  Ala.  47,  5  So.  435;  Thompson  v. 
State,  106  Ala.  67,  17  So.  512),  or  proof  of 
facts  essentially  in  their  nature  documentary 
by  the  introduction  of  the  original  record, 
or  a  copy  officially  authenticated,  when  such 
records  are  made  competent  evidence  by  stat- 
ute. 12  Gyc.  p.  543;  Hawes  v.  State,  88 
Ala.  37,  7  So.  302;  Reid  v.  State,  168  Ala. 
118,  53  vSo.  254.  The  language  used  in  the 
charge  of  the  court,  given  at  the  instance 
of  the  state,  seems  to  be  somewhat  confused 
as  set  out  in  the  record.  It  is  properly 
predicated  on  the  payment  of  a  retail  license 
being  prima  facie  evidence  of  the  sale  of  the 
prohibited  beverage  (Acts  1909,  p.  84,  §  22^), 
and  does  not  constitute  error." 

In  Topeka  v.  Briggs,  90  Kan.  843,  135 
Pac.  1184,  it  was  said:  "Complaint  is  made 
of  the  admission  in  evidence  of  an  authen- 
ticated copy  of  the  record  obtained  from  the 
office  of  the  internal  revenue  collector,  show- 
ing that  ap])ellant  had  paid  internal  revenue 
tax  as  a  retail  liquor  dealer.  It  has  been 
repeatedly  decided  that  such  evidence  is  com- 
petent. (State  v.  Nippert,  74  Kan.  371,  86 
Pac.  478;  State  v.  Schaeffer,  74  Kan.  390, 
86  Pac.  477;  State  v.  Shook,  75  Kan.  807,  90 
Pac.  234;  State  v.  Pigg,  78  Kan.  618, 
97  Pac.  859.)      It  is  said  that  testimony  of 


this  kind  should  not  be  received  or  given 
weight  because  any  imposter  might  have 
obtained  a  license  in  the  name  of  appellant. 
The  possibility  of  an  imposition  of  this  kind 
may  weaken  the  testimony  but  does  not 
render  it  incompetent." 

In  King  v.  Com.  143  Ky.  125,  136  S.  VV. 
147,  the  court  said:  "In  prosecutions  for  a 
violation  of  this  statute,  the  fact  that  the 
accused  is  in  possession  of  a  government 
license  to  retail  spirituous,  vinous  or  malt 
liquors  is  competent  evidence  for  the  Com- 
monwealth, and  prima  facie  evidence  of  guilt. 
Sizemore  v.  Com.  140  Ky.  338.  And  a  copy 
of  the  United  States  Government  license, 
taken'  from  the  books  of  the  United  States 
collector  of  internal  revenue,  when  certified 
to  by  the  collector,  is  competent  evidence 
without  further  authentication.  Anderson  v. 
Com.  142  Ky.  446,  143  Ky.  87.  The  lower 
court  therefore  erred  in  sustaining  the  ob- 
jection to  the   introduction  of  this  record." 

In  State  v.  Starchich,  184  Mo.  App.  485, 
170  S.  W.  361,  it  was  said:  "There  was  no 
error  in  admitting  in  evidence  the  certified 
copy  of  the  so-called  government  license, 
notice  having  been  given  to  produce  the  orig- 
inal, as  it  covered  a  period  of  time  including 
the  date  of  sale  and  designated  the  place  of 
business  of  plaintiff  in  error  where  the  sale 
charged  in  the  information  was  made.  It 
covered  the  wholesale  and  retail  business  and 
a  jury  might  reasonably  conclude  therefrom 
that  the  accused  did  not  adopt  this  method 
of  making  a  donation  to  the  government, 
but  that  he,  in  view  of  other  facts  disclosed 
at  the  trial,  paid  this  tax  for  the  mercenary 
purpose  of  engaging  in  the  sale  of  intoxicants 
in  violation  of  the  state  laws,  and  did  not 
desire  to  subject  himself  to  prosecution  under 
the  federal  laws.  (State  v.  Sexton,  141  Mo. 
App.  694,  125  S.  W.  519;  and  State  v.  Munch, 
57  Mo.  App.  207.)  Neither  did  the  trial 
court  commit  any  error  in  permitting  a 
witness  to  testify  that  he,  after  the  informa- 
tion was  filed,  saw  the  certificate  posted  in 
the  place  of  business  of  plaintiff  in  error, 
since  it  is  disclosed  thaft  its  date  covers  the 
date  of  the  alleged  offense.  It  shows  that  • 
it  was  issued  and  outstanding  during  the 
time  of  the  alleged  dffehse  and  this  fact 
is  what  gives  it  the  probative  effect.  We 
fail  to  discover  any  reversible  error  and 
therefore   affirm   the  judgment." 

In  State  v.  Intoxicating  Liquors,  44  Vt. 
208,  the  court  said:  "In  each  of  the  .  .  . 
cases  question  is  made  as  to  the  admissibility 
of  assessment  rolls  made  by  assessors  under 
the  laws  of  the  United  States,  and  of  entries 
made  bv  collectors  under  the  same  laws  of 
payments  made  by  the  claimants  of  special 
taxes  as  retail  dealers  in  spirituous  liquors. 
Xo  question  is  made  but  that  the  fact  of  such 
payment  if  properly  proved  would  be  proper 
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evidence  tending  to  show  that  the  claimants 
had  procured  the  liquors  in  question  for  the 
purpose  of  retailing  them.  And  no  such 
question  could  successfully  be  made;  for  the 
fact  that  a  person  put  himself  to  the  expense 
of  a  license  as  a  retail  dealer  in  liquors 
would  be  quite  pertinent  to  show  that  he  did 
so  for  the  purpose  of  that  avocation,  intend- 
ing to  pursue  it.  The  question  is  made  sole- 
ly concerning  the  admissibility  of  the  evi- 
dence. The  lists  appear  to  have  been  made 
by  the  assessor,  whose  duty  it  was  to  make 
such  assessments.  If  the  laws  of  the  United 
States  did  not  require  him  to  make  such 
lists,  the  nature  of  his  duty  under  the  laws 
did.  The  same  is  true  of  the  entries  made 
by  the  collector.  He  could  not  properly 
perform  his  duties  without  keeping  such 
accounts  and  making  such  entries  as  these. 
They  were  both  public  officers  and  made  the 
entries  in  the  course  of  their  official  duties. 
The  documents  appeared  to  have  been  made 
under  the  personal  observation  of  the  officers 
whose  duty  it  was  to  make  them,  and  to  have 
come  from  the  proper  custody.  In  1  Green- 
leaf  on  Evidence,  §  483,  it  is  laid  down  that 
books  kept  by  persons  in  public  office,  in 
which  they  are  required — ^whether  by  statute 
cr  by  the  nature  of  their  office — ^to  write 
down  particular  transactions  occurring  in 
the  course  of  their  public  duties  and  under 
their  personal  observation,  are  generally  ad- 
missible in  evidence.  In  the  next  section,  • 
books  of  assessment  of  public  rates  and  taxes 
are  enumerated  among  the  proper  instru- 
ments of  this  class  of  evidence.  No  eases 
or  textbooks  are  cited  that  are  contrary  to 
this  rule,  and  it  seems  to  be  well  enough 
founded.  This  evidence  was  fairly  within 
the  rule  and  was  properly  admitted..*' 

In  State  v.  Wright,  76  W.  Va.  297,  85  S. 
E.  540,  it  was  held  that  the  testimony  of 
two  witnesses  that  they  had  examined  the 
records  in  the  office  of  the  internal  revenue 
collector  which  showed  that  the  defendant 
had  obtained  a  federal  liquor  license  was 
inadmissible,  but  the  court  stated  that  a 
certified  or  exemplified  copy  of  the  record 
would  have  been  admissible.  See  to  the  same 
effect  Biddy  v.  State,  52  Tex.  Crim.  412, 
107  S.  W.  814. 

In  State  v.  Nippert,  74  Kan.  371,  86  Pac. 
478,  the  court  held  that  even  a  plain  copy 
of  the  internal  revenue  records  was  admis- 
sible to  show  that  the  accused  sold  intoxi- 
cating liquors  in  violation  of  law. 

Weight  of  Evidence. 

General  Rule. 

In  construing  a  statute  making  the  pos- 
session of  a  federal  license  presumptive  evi- 
dence   of    the    sale    of    intoxicants    by    the 
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possessor  it  has  been  generally  held  that  in 
a  prosecution  for  the  violation  of  the  liquor 
laws  tlie  possession  of  a  federal  liquor  license 
creates  an  inconclusive  presumption  of  guilt 
only,  but  that  if  the  defendant  fails  to  intro- 
duce evidence  to  overcome  this  presumption 
it  is  sufficient  to  sustain  a  conviction. 

Alabam<L, — Gustin  v.  State,  10  Ala.  App. 
171,  65  So.  302. 

Arizona. — Birch  v.  State,  171  Pac.  135. 

Arkana<is. — Brownson  v.  State,  93  Ark.  20, 
123  S.  W.  762. 

Florida.— Johnston  v.  State,  65  Fla.  492, 
62  So.  655. 

Georgia. — Haar  v.  State,  14  Ga.  App.  548, 
81  S.  E.  811. 

/ndi(wa.— Krempl  v.  State,  117  S.  E.  929. 

/oica.— State  v.  Schultz,  79  la.  478,  44  N. 
W.  713;  Colby  v.  Fitzgerald,  94  N.  W.  491. 
Compare  State  v.  Stutz,  20  la.  488. 

Kentucky.— ^izemore  v.  Com.  140  Ky.  338, 
131  S.  W.  37;  Anderson  v.  Com.  142  Ky. 
446,  134  S.  W.  477;  Anderson  v.  Com.  143 
Ky.  87,  136  S.  W.  134;  Throckmorton  v. 
Com.  49  S.  W.  474,  20  Ky.  L.  Rep.  1508; 
Hestand  v.  Com.  92  S.  W.  12,  28  Ky.  L. 
Rep.  1315. 

If  otne.— State  v.  CConnell,  82  Me.  30,  19 
Atl.  86;  State  v.  Ouellette,  107  Me.  92,  77 
Atl,  544. 

Mas8achu8ett8. — See  Com.  v.  Keenan,  11 
Allen  262. 

Michig<m. — People  v.  Moore,  156  Mich, 
107,   118  N.  W.  742. 

Missouri. — State  v.  Parkel,  185  Mo.  App. 
70,  170  S.  W.  916. 

Oklahoma. — Bishop  v.  State,  9  Okla.  Crim. 
175,  130  Pac.  1173;  Tweedy  v.  State,  10 
Okla.  Crim.  612,  140  Pac.  787. 

Tennessee. — ^Diamond  v.  State,  123  Tenn. 
348,  131  S.  W.  666.  See  also  Hermitage  Club 
v.  Shelton,  104  Tenn.  101,  56  S.  W.  838. 

Virginia. — Runde  v.  Com.  108  Va.  873,  61 
S.  E.  792. 

In  Gustin  v.  State,  10  Ala.  App.  171,  65 
So.  302,  the  court  said:  "Under  previous 
adjudications  of  this  court,  there  is  no 
merit  in  the  objection  by  defendant  to  the 
introduction  in  evidence  by  the  state  of  the 
certified  copy  of  the  United  States  internal 
revenue  license  purporting  to  have  been  is- 
sued to  him  as  proprietor  of  the  Vine  St. 
Grocery  Company.  The  points  here  raised 
with  respect  thereto  were  fully  discussed 
and  decided  by  this  court  adversely  to  the 
contention  of  appellant  in  the  case  of  Wood- 
ward V.  State,  5  Ala.  App.  205,  59  So.  688. 
The  defendant  contends  that  he  never  took 
out  such  a  license,  nor  authorized  anyone 
else  to  do  so  for  him,  and  was  .never  in  pos- 
session of  or  knew  anything  about  the  origi- 
nal. If  this  be  true,  then  the  license  was  of 
no  probative  force  whatever  against  him. 
Whether  it  was  true  or  not  was  for  the  jury 
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to  say,  and,  while  the  recitals  of  the  cer- 
tified copy  naming  him  as  the  person  to 
whom  the  original  was  issued  are  presump- 
tively correct,  yet  they  are  not  conclusively 
so.  It  is  entirely  possible,  consistent  with 
the  facts  here,  that  someone  else  could  have 
impersonated  the  defendant,  or  professed, 
without  authority,  to  act  for  him,  and  have 
taken  out  in  his  name,  and  without  his 
knowledge,  consent,  direction,  or  ratification, 
th«  original  license,  the  certified  copy  of 
which  was  introduced  by  the  state.  The 
certified  copy  was  merely  prima  facie  evi- 
dence that  defendant  did  take  out  the  origi- 
nal, and  this  is  so  upon  the  theory  that  an 
officer  is  presumed  to  do  his  duty,  and  in 
this  instance  that  the  internal  revenue  col- 
lector, as  was  his  duty,  issued  the  original 
in  the  name  of  and  delivered  it  to  the  person 
who  applied  for  it,  and  who  was  named  in 
it,  or  to  his  agent.  This  presumption  could 
be  overcome  by  proof  to  the  contrary." 
I  In  State  v.  Schultz,  79  la.  478,  44  N.  W. 
713,  it  was  said:  "Laws  of  1886,  chapter 
113,  section  1  (McClain's  Ann.  Code,  sec. 
2400),  makes  the  fact  of  having  paid  the 
United  States  special  tax  evidence  that  the 
defendants  were  engaged  in  keeping  and 
selling  intoxicating  liquors  contrary  to  the 
laws  of  this  state.  Defendants  respond  to 
this  evidence  by  claiming  that  they  paid 
the  special  tax  to  protect  themselves  in  the 
sale  of  B.  B.  The  explanation  is  not  satis- 
factory. Defendant  Schultz  testifies  that 
they  paid  government  tax  in  1885,  and  again 
in  1886,  and  that  they  did  so  for  the  pur- 
pose of  protecting  themselves  in  the  sale 
of  this  B.  B.;  that  they  had  only  two  boxes 
of  it  (twenty-four  bottles),  and  did  not  sell 
hardly  any;  that  the  balance  spoiled,  and 
was  thrown  out,  and  the  bottles  returned. 
Snouffer,  who  speaks  of  B.  B.  as  being 
called  'soft  cider,'  testifies  to  getting  this 
drink  while  the  pool  table  was  there,  which 
must  have  been  prior  to  November,  1885, 
when  the  table  was  removed.  If  this  be 
true,  the  defendants  must  have  known  the 
qualities  of  B.  B.  before  t^ey  ptiid  the  special 
tax,  in  1886;  or,  if  this  was  not  before  the 
pool  table  was  removed,  then  it  was  since 
the  time  the  defendants  claim  to  have  quit 
keeping  intoxicating  liquors,  and  yet  SnoufTer 
testifies  to  getting  whisky  at  the  same  time 
he  got  B.  B.  If  B.  B.  was  not  an  intoxicat- 
ing drink  the  defendants  were  under  no  obli- 
gations to  pay  the  United  States  special 
tax.  They  needed  no  protection  for  the  sale 
of  nonintoxicating  beverages.  We  think  the 
fact  that  the  defendants  paid  this  special 
tax  simply  to  protect  themselves  in  the  sale 
of  B.  B.  shows  that  they  regarded  the  article 
as  intoxicating.  Their  explanation  of  why 
the  special  tax  was  paid  for  1886  rather 
adds  to  than  takes  from  the  weight  of  that 


fact  as  evidence  that  they  were  keeping 
intoxicating  liquors  for  unlawful  sale.  Ad- 
ding to  this  testimony  of  Snouffer  and  others 
as  to  the  keeping  of  hard  and  soft — old  and 
new — cider,  we  think  the  district  court  was 
fully  warranted  in  rendering  the  decree  that 
it  did.  The  beer  served  by  defendant  Schultz 
with  other  refreshments  to  his  friends,  on 
the  occasion  of  his  birthday  party,  we  think 
is  explained,  and  affords  no  evidence  to  sus- 
tain this  case.  The  decree  of  the  district 
court  is  afl&rmed." 

In  People  v.  McBride,  234  III.  146,  14 
Ann.  Cas.  994,  84  N.  E.  865,  123  Am.  St.^ 
Rep.  82,  it  was  said:  "Objection  is  made 
to  the  provision  that  the  issuance  of  an 
internal  revenue  special  stamp  or  receipt 
by  the  United  States  shall  be  prima  facie 
evidence  of  the  sale  of  intoxicating  liquor  by 
the  person  to  whom  it  is  issued  at  his  place 
of  business  where  the  stamp  or  receipt  is 
posted.  .  .  .  The  provision  respecting  the 
stamp  or  receipt  has  no  tendency  to  overturn 
the  doctrine  of  reasonable  doubt  in  criminal 
cases.  'Qie  term  'prima  facie  evidence'  im- 
plies evidence  which  may  be  rebutted  and 
overcome,  and  the  provision  in  question 
merely  establishes  a  rule  of  evidence.  The 
legislature  may  prescribe  that  a  fact  shall 
be  prima  facie  evidence  of  a  certain  other 
fact  if  it  has  a  tendency  to  prove  such  other 
fact.  The  fact  upon  which  the  presumption 
is  to  rest  must  have  some  fair  relation  to  or 
some  natural  connection  with  the  fact  to  be 
proved,  and  the  existence  of  the  established 
fact  must  reasonably  tend  to  raise  an  infer- 
ence of  the  main  fact.  The  accused  must 
also  have  a  fair  chance  to  make  his  defense 
and  to  submit  the  case  to  a  jury  upon  all 
the  evidence,  which  must  establish  his  guilt 
beyond  a  reasonable  doubt.  (Meadowcroft 
v.  People,  163  111.  56.)  The  issuance  of  an 
internal  revenue  special  stamp  or  receipt  to 
a  person  engaged  in  business  and  the  posting 
of  the  same  in  his  place  of  business  tend  to 
prove  that  such  person  is  engaged  in  the 
sale  of  intoxicating  liquor  at  that  place. 
Prima  facie  it  is  issued  to  enable  the  holder 
to  engage  in  the  business  of  selling  intoxicat- 
ing liquor,  and  when  he  does  engage  in  busi- 
ness and  posts  it  in  his  place  of  business  it 
is  a  fair  inference  that  liquor  is  sold  at  that 
place.  If  a  particular  sale  to  a  particulai' 
person  should  be  charged,  the  stamp  or  re- 
ceipt would  not  have  any  tendency  to  prove 
that  the  particular  sale  was  made,  but  if  a 
sale  were  proved  the  document  would  tend 
to  establish  the  nature  of  the  thing  sold. 
That  question,  however,  does  not  con(%m  the 
plaintiff  in  error,  and,  in  any  event,  it  would 
not  affect  the  act  as  a  whole." 

In  State  v.  Parkel,  185  Mo.  App.  70,  170 
S.  W.  915,  the  court  said:  "Defendant  com- 
plains that  the  trial  court  erred  in  admitting 
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evidence  of  the  presence  in  the  defendant's 
storehouse  of  the  government  license  per- 
mitting him  to  sell  intoxicating  liquors  as 
A  wholesaler  or  retailer,  because,  it  is  argued, 
there  is  no  charge  of  a  sale.  It  is  true  that 
no  sale  is  charged,  but  the  license  from  the 
government  authorizing  sales  necessarily  au- 
thorizes and  permits  a  delivery.  The  license 
then  is  evidence  of  the  defendant's  abilitv  to 
deliver  so  far  as  the  Unitel  States  govern- 
ment is  concerned,  and  can  therefore  be  con- 
sidered as  a  circumstance  in  determining 
whether  he  did  in  fact  deliver." 

In  Birch  v.  State  (Ariz.)  171  Pac.  135, 
it  was  said :  "Objection  is  made  because  the 
£tate  was  permitted  to  show  that  appellant 
had  made  application  for  and  been  granted  a 
license  by  the  United  States  to  retail  in- 
toxicating liquor.  The  acquisition  or  posses- 
sion of  instruments,  tools,  or  other  means 
of  doing  an  act  is  always  a  relevant  inquiry. 
It  is  usually  a  most  significant  circumstance. 
^^'hat  does  one  naturally  infer  when  a  govern- 
ment license  to  sell  liquor  is  purchased  by 
another?  The  natural  inference  would  be 
that  it  evidences  a  design  to  sell  such  liquor 
of  course.  It  is  common  knowledge  that  one 
coes  not  procure  at  expense  a  particular 
thing  as  a  means  for  accomplishing  a  par- 
ticular purpose  without  any  design  to  do  the 
act  for  which  such  thing  is  to  be  used.  Like 
all  evidence,  its  probative  value  varies  as 
tiie  circumstances  of  each  case  are  de- 
veloped." 

In  Lemon  v.  Com.  171  Ky.  822,  188  S.  W. 
^58,  the  court  in  holding  that  the  possession 
of  a  federal  license  was  admissible  in  evi- 
dence for  the  purpose  of  showing  the  viola- 
tion of-  the  liquor  laws  said:  "James 
Breathitt,  who  was  connected  with  the  office 
of  the  collector  of  internal  revenue,  testified 
that  he  learned  about  some  beer  being  sold 
in  that  neighborhood  and  that  Skelton  or 
-one  Zachary  told  him  to  see  Lemon  about 
getting  a  United  States  government  license. 
That  pursuant  to  this  request  he  called  on 
Lemon  who  paid  him  the  government  license 
tax  of  twenty-seven  dollars,  but  said  he  was 
doing  it  for  Zachary  and  had  no  interest  in 
the  business  himself.  Zachary  testified  that 
he  did  not  authorize  any  license  to  be  issued 
in  his  name  or  authorize  Lemon  to  pay  any 
license  tax  for  him.  That  he  had  no  use  for 
a  license.  He  further  said  that  after  receiv- 
ing the  license  from  Breathitt  he  took  it  to 
Lemon,  who  tore  it  up,  saying  that  Breathitt 
had  said  he  would  simply  make  a  record  of 
the  transaction  and  would  not  send  out  any 
license.  Lemon  denied  the  substance  of  what 
these  witnesses  said,  although  admitting  that 
he  paid  Breathitt  the  license  fee,  excusing 
himself  in  making  this  payment  by  the  state- 
ment that  he  owed  Zachary  the  money.  It 
^ay  be  conceded  that  the  evidence  of  Lemon's 
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guilt  is  not  entirely  convincing,  and  yet  we 
think  it  sufficient  to  sustain  the  finding  of 
the  jury.  In  this  class  of  cases  it  does  not 
require  very  convincing  evidence  to  sustain 
the  verdict  of  a  jury.  It  is  often  difficult 
to  secure  direct  evidence  against  violators 
of  the  liquor  laws  of  the  state,  and  conse- 
quently circumstantial  evidence  must  gener- 
ally be  relied  on  to  secure  their  conviction 
and  punishment.  Especially  is  this  true 
where  the  offense  charged  is  the  having  of 
liquor  in  possession  for  purposes  of  sale. 
The  legislature  in  an  effort  to  suppress  this 
class  of  offenders  •  has  put  violators  of  the 
liquor  law  in  a  class  by  themselves  and  has 
dealt  with  them  in  a  manner  different  from 
other  law  breakers.  As  a  result  of  these 
statutory  enactments,  facts  and  circum- 
stances which  in  ordinary  criminal  cases 
would  not  be  sufficient  to  establish  guilt  will 
be  regarded  as  sufficient  to  sustain  a  con- 
viction for  a  violation  of  the  liquor  laws. 
And  this  court,  in  an  effort  to  give  effect  to 
the  statutes  on  the  subject,  has  adopted  the 
practice  of  sustaining  verdicts  of  conviction 
when  there  are  any  facts  or  circumstances 
developed  tending  to  show  the  guilt  of  the 
accused,  and  we  always  attach  great  weight 
to  the  finding  of  the  jury  who  seldom  if  ever 
do  an  injustice  when  they  return  a  verdict 
of  guilty.  .  .  .  It  is  claimed  that  the 
court  committed  error  in  admitting  the  evi- 
dence of  Breathitt.  This  complaint  is  rested 
on  the  ground  that  the  license  paid  for  by 
Lemon  and  issued  by  the  government  speci- 
fied as  the  place  where  the  beer  should,  be 
sold  the  establishment  of  Skelton,  which  was 
some  distance  from  the  wareroom  in  which 
these  forty-three  casefe  of  beer  were  stored. 
There  would  be  much  force  in  the  objection 
to  this  evidence  except  for  the  fact  that 
Skelton,  after  his  country  establishment  had 
been  filled  up  with  beer,  stored  the  forty- 
three  cases  in  the  wareroom  of  Mrs.  Lemon, 
and  the  evidence  was  admissible  for  the  pur- 
pose of  showing  that  Lemon  had  an  interest 
in  all  this  beer — the  one  hundred  and  seventy 
cases  as  well  as  the  forty-three — and  the 
forty-three  cases  were  in  his  possession  for 
purposes  of  sale." 

In  State  v.  Alorin,  102  Me.  290,  66  Atl. 
650,  it  appeared  that  the  defendant  was  in- 
dicted for  violating  the  liquor  laws  of  Maine. 
The  state  introduced  in  evidence  a  record 
showing  that  the  defendant  had  paid  a  spe- 
cial United  States  internal  revenue  tax  as 
a  retail  liquor  dealer.  The  defendant  tried 
to  explain  the  reason  why  he  obtained  the 
federal  license,  but  was  prevented  from  so 
doing.  It  was  held  that  this  was  eiu*or. 
The  court  said:  "It  is  provided  by  one  of 
the  clauses  of  R.  S.  c.  29,  sec.  49,  that:  *The 
payment  of  the  United  States  special  tax  as 
a  liquor  seller     .     .     .     shall  be  held  to  be 
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prima  facie  evidence  that  the  person  or  per- 
sons paying  said  tax,     .     .     .     are  common 
seller^  of  intoxicating  liquors,  and  the  prem- 
ises   so    kept    by    them    common    nuisances.' 
This    provision    was    construed    in    State    v. 
Intoxicating  Liquors,  80  Me.  57,  wherein  it 
was  declared  by  the  court  that  the  meaning 
of    this    clause    was    that    'such    evidence    is 
competent  and  sufficient. to  satisfy  a  jury  in 
finding  the  defendant  guilty,  provided  it  does, 
in  faot,  satisfy  them  of  his  guilt  beyond  a 
reasonable  doubt,  and  not  otherwise.'     Tliis 
was  affirmed  in  State  v.  O'Connell,  82  Me.  30. 
That  is  the  weight  to  be  given  to  the  fact 
of  the  payment  of  this  special  tax,  upon  the 
question  of  the  guilt  of  the  person  paying  the 
tax,  is  entirely  for  the  jury.     The  process  of 
reasoning,   by  which  guilt  may   be  inferred 
from  this  fact,  is  that  it  is  probable,  or,  at . 
least,  more  probable  than  otherwise,  that  a 
person  would  not  pay  a  tax  as  a  liquor  dealer 
unless  he  intended  to  engage  in  that  business, 
and  that  consequently  it  is  a  proper  inference 
by  induction  from  the  fact  of  such  payment 
that  he  is  engaged  in  such  business.     But  it 
is  not  impossible  that  the  fact  of  the  pay- 
ment of  this  tax  may  be  consistent  with  some 
other   hypothesis.     For   instance,   suppose   a 
duly   appointed   liquor   agent   should   be   in- 
formed   by    an    official    connected    with    the 
internal  revenue   department   of   the   United 
States  that  it  was  necessary  for  him  as  a 
liquor   agent   to   pay   this    special   tax,    and 
believing  that  this  was  necessary,  and  solely 
for   the  purpose   of  complying  with   the   re- 
quirements   of   the   United    States   laws,   he 
pays  the  special  tax,  would  it  not  be  admis- 
sible  for   him   to  explain   the  circumstances 
of  the  payment  and  the  reasons  why  be  made 
the   payment.     It   is  equally   true   that   the 
payment  of  the  tax  may  be  consistent  with 
some    other    hypothesis    besides    that    of    an 
intention  to  engage  in  the  business  of  unlaw- 
fully selling  liquor.     .     .     .     The  fact  of  the 
payment  of  this  special  tax  is  equivalent  to 
an    admission    claimed    to    have    been    made. 
But  it  is  always  competent,  not  only  to  deny 
the  fact  of  the  admission,  but,   as  well,  to 
explain  its  significance  by  showing  other  facts 
which  may  have  that  effect.     The  real  ques- 
tion as  to  the  importance  and  weight  of  the 
fact  of  the  payment  of  this  tax,  is  as  to  the 
intent  of  the  person  who  made  the  payment 
at  the  time.     It  is  well  settled  that  whenever 
the    intent   of   a    person    is   relevant   to    the 
issue   that   person   may   testify   as   to   what 
his  intention  was.     The  value  of  such  testi- 
mony is,  of  course,  always  for  the  jury.    The 
explanation  offered  in  any  case  may  be  value- 
less  and   unsatisfactory;    but    the    defendant 
in    this   case  was   entitled   to   make   an   ex- 
planation   of    the    fact    relied    upon    by    the 
state,   and  to  have  the  jury   consider  it   in 
connection  with   that  fact." 


In  Sizemore  v.  Com.  140  Ky.  338,  131  S. 
W.  37,  a  statute  was  involved  which  read  as 
follows:  *'The  possession  of  a  United  States 
special  tax  stamp  (commonly  called  United 
States  license)  for  carrying  on  the  business 
of  a  retail  dealer  in  spirituous,  vinous  or 
malt  liquors  or  the  having  of  such  tax  stamp 
or  license  stuck  up  at  the  place  of  business 
in  such  territory  shall  be  prima  facie  evi- 
dence of  guilt  under  this  section."  The  court 
said:  "Although  the  possession  of  this 
license  is  prima  facie  evidence  of  guilt,  it 
is  not  a  conclusive  presumption,  and  the 
accused  may  show  if  he  can  the  purpose  for 
which  he  procured  and  has  the  license  and 
that  it  was  not  done  with  any  intont  to 
violate  the  law.  In  short,  the  possession  of 
the  license  creates  a  rebuttal  presumption, 
and  leaves  to  the  accused  the  same  right  to 
disprove  the  inference  created  by  it,  as  he 
has  to  disprove  the  inference  created  by  any 
other  fact  that  would  have  a  tendency  to 
establish  his  guilt.'' 

In  State  v.  Momberg,  14  N.  D.  291,  103 
N.  W.  566,  the  state  introduced  in  evidence 
a  federal  liquor  license  found  on  the  premises 
occupied  by  the  defendants.  The  trial  judge 
charged  the  jury  as  follows:  "I  charge  you 
that  the  finding  of  a  United  States  license 
for  the  sale  of  malt  liquors  on  these  premises 
and  in  the  possession  of  these  defendants  is 
prima  facie  evidence  of  their  guilt,  if  you 
find  proof,  to  your  satisfaction  beyond  a 
reasonable  doubt,  as  to  that  and  as  to  the 
other  material  allegations.  By  prima  facie 
evidence  is  meant  evidence  which  you  must 
receive  as  conclusive,  imless  the  same  is 
explained  by  the  defendants  by  other  evi- 
dence produced  before  you  in  the  case.*'  It 
was  held  that  this  instruction  was  erroneous, 
the  court  saying:  "In  our  opinion  the  in- 
struction complained  of  was  erroneous  and 
prejudicial.  The  jury  was  instructed,  in 
effect,  that  the  finding  of  a  United  States 
license  on  the  premises  and  in  the  possession 
of  the  defendants  was  evidence  of  their 
guilt,  which  the  jury  'must  receive  as  con- 
clusive, unless  explained  by  the  defendants 
by  other  evidence.'  In  other  words,  if  unex- 
plained, they  were  required  to  find  the  de- 
fendants guilty,  whether  convinced  of  their 
guilt  or  not.  This  was  error.  This  statute, 
in  declaring  that  the  possession  of  the  license 
shall  be  prima  facie  evidence,  moans  that 
such  evidence  is  competent  and  sufficient  to 
justify  a  jury  in  finding  a  defendant  guilty, 
provided  it  does  in  fact  satisfy  them  of  his 
guilt  beyond  a  reasonable  doubt,  and  not 
otherwise.'  State  v.  Intoxicating  Liquors, 
80  Afe.  57,  12  Atl.  794;  State  v.  OTonuell, 
82  Me.  30,  19  Atl.  86.  'These  statutes,  it  is 
said,  are  merely  declaratory  of  the  common 
law,  and  are  valid.  But  they  do  not  raise 
a  conclusive  presumption  against  the  defend- 
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ant.  It  is  error  to  instruct  the  jury  that 
they  must  find  Jiim  guilty  on  proof  of  such 
facts  alone,  for  such  evidence  is  competent 
and  sufficient  to  justify  a  verdict  only  if  the 
jury  are  satisfied  of  defendant's  guilt  beyond 
a  reasonable  doubt.'  Black  on  Intoxicating 
Liquors,  section  609.  Indeed,  the  true  rule 
in  aU  criminal  cases  is  that,  'before  a  con- 
viction can  be  had,  the  jury  must  be  satisfied 
from  the  evidence  beyond  a  reasonable  doubt 
of  the  afiirmative  of  the  issue  presented  in 
the  accusation  that  th^  defendant  is  guilty 
in  the  manner  and  form  as  charged  in  the 
indictment  or  information.'  3  Rice  on  Kvi- 
dence,  section  259,  and  cases  cited.  And  it 
is  error  for  the  court  to  instruct  the  jury 
that  evidence,  even  though  uncontradicted, 
is  conclusive." 

In  Runde  v.  Com.  108  Va.  873,  61  S.  E. 
792,  -the  defendant  was  charged  with  selling 
liquor  without  first  having  obtained  a  state 
license.  It  appeared  that  the  accused  (pos- 
sessed a  federal  liquor  license.  In  constru- 
ing a  statute  the  court  said:  '^The  5th 
section  of  the  Act  of  April  2,  1902,  declares: 
'That  the  fact  that  any  person  .  .  .  have 
a  license  as  a  retail  dealer  from  the  United 
States,  .  .  .  and  no  such  license  from  the 
state  of  Virginia  as  such  dealer  shall  be 
evidence  of  selling  by  retail  at  said  place 
without  a  license  so  to  do.'  .  .  .  The  sole 
issue,  therefore,  submitted  by  the  pleadings 
in  the  case  was  whether  the  accused  unlaw- 
fully sold  intoxicating  liquors;  and  the  stat- 
ute makes  his  possession  of  the  United  States 
license  evidence  of  the  selling.  That  lan- 
guage means  that  such  possession  raises  an 
inconclusive  or  disputable  presumption  that 
the  fact  exists,  unless  and  until  something 
is  offered  to  show  the  contrary.  Bouv.  L. 
Diet.  (Rawle's  Revision)  702.  A  different 
construction  would  render  the  enactment 
practically  inoperative.  The  governing  prin- 
ciple is  made  explicit  by  an  act  approved 
March  15,  1906,  to  the  effect  that  the  pos- 
Bession  of  a  United  States  internal  revenue 
tax  receipt  for  the  sale  of  ardent  spirits  in 
this  state  shall  be  prima  facie  evidence  of 
the  sale  of  liquor.  'And  whenever  the  holder 
of  such  a  receipt  shall  not  be  licensed  to  sell 
wine,  ardent  spirits,  malt  liquor,  or  any 
mixture  of  any  of  them,  under  and  in  accord- 
ance with  the  laws  of  Virginia,  and  shall  be 
prosecuted  or  otherwise  proceeded  against 
for  the  illegal  sale,  ...  the  burden  of 
showing  that  he  has  not  violated  the  law 
shall  be  upon  him,  and  in  the  absence  of 
satisfactory  proof  that  he  has  not  violated 
the  law  shall  be  convicted.  .  .  .'  Acts 
1906,  p.  411.  The  purpose  of  the  foregoing 
enactment  is  to  establish  a  uniform  rule  with 
respect  to  the  effect  of  such  evidence  in  all 
cases  of  this  character,  whether  the  prose- 
cution be  under  a  general  or  a  special  act. 
Ann.  Cas.  191 8D. — 50. 
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In  giving  and  refusing  instructions,  the  trial 
court  recognized  that  principle  and  correctly 
expounded  the  law  on  the  subject ;  and  in  the 
absence  of  exculpatory  evidence  a  conviction 
was  inevitable."     , 

Modifications  of  Rule, 

In  several  jurisdictions  it  has  been  held 
that  tlie  possession  of  a  federal  license  is  * 
not  prima  facie  evidence  against  the  accused 
imless  it  is  shown  that  he  has  violated  the 
state  liquor  laws  within  the  period  of  time 
covered  by  the  federal  license.  Snyder  v. 
State,  78  Miss.  366,  29  So.  78;  Cook  v.  State, 
81  Miss.  146,  32  So.  312;  Deeds  v.  State,  4 
Okla.  Crim.  210,  111  Pac.  667;  Ward  v. 
State,  8  Okla.  Grim.  525,  128  Pac.  1105; 
Tucker  v.  State,  9  Okla.  Crim.  555,  132  Pac. 
689;  White  v.  Com.  107  Va.  901,  59  S.  E. 
1101.  Compare  Burnett  v.  State,  72  Miss. 
994,  18  So.  432. 

Thus  in  Tucker  v.  State,  supra,  the  de- 
fendant was  prosecuted  for  violating  the 
liquor  laws  of  Oklahoma  in  that  he  sold  . 
liquor  within  prohibited  territory.  It  was 
alleged  that  he  sold  the  liquor  on  September 
9,  1911.  The  state  proved  that  the  defend- 
aAit  had  obtained  a  federal  liquor  license 
on  December  10,  1909,  good  until  June  30, 
1910,  and  another  license  running  from  July 
19,  1910,  to  June  30,  1911.  The  trial  judge 
in  charging  the  jury  referred  to  the  federal 
licenses  as  follows:  "You  are  instructed, 
gentlemen  of  the  jury,  that  I  have  permitted 
the  introduction  of  the  certificates  from  the 
internal  revenue  department  showing  that 
the  defendant  had  paid  the  special  tax  re- 
quired by  the  laws  of  the  United  States  for 
the  privilege  of  engaging  in  the  business  of 
a  retail  liquor  dealer  for  the  years  1909- 
10-11.  While  ordinarily  under  the  law, 
gentlemen,  the  possession  of  such  licenses 
are  prima  facie  evidence  of  the  guilt  of  the 
defendant,  still  in  this  case  the  proof  shows 
that  the  licenses  were  issued  and  expired 
prior  to  the  date  of  the  alleged  crime  as 
charged  in  the  information  and  therefore 
they  are  not  prima  facie  evidence  of  the 
guilt  of  the  defendant,  and  alone  are  not 
sufficient  to  warrant  a  conviction  in  this 
case,  but  only  permitted  to  be  introduced  as 
a  circumstance  that  you  may  consider  with 
the  other  evidence  in  arriving  at  your 
verdict."  It  was  held  that  the  charge  was 
erroneous.  The  court  said:  "In  permitting 
the  introduction  of  the  evidence  complained 
of,  and  in  giving  the  above  instruction,  the 
court  erred.  In  the  case  of  Deeds  v.  State, 
4  Okla.  Crim.  210,  111  Pac.  667,  in  discuss- 
ing this  question,  this  court  said:  'We 
think  the  ruling  was  erroneous.  This  prose- 
cution was  instituted  under  the  prohibitory 
provision  of  the  constitution  separately  sub- 
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mitted  to  a  vote  of  the  people.  It  is  there 
provided  that  the  payment  by  any  person  of 
the  special  tax  required  of  liquor  dealers 
by  the. laws  of  the  United  States  shall  con- 
stitute prima  facie  evidence  of  such  person's 
intention  to  violate  said  section.  Undoubt- 
edly this  provision  should  be  construed  so  as 
to  give  the  payment  of  such  tax  only  a  pros- 
pective and  not  a  retroactive  effect  as  evi- 
dence; that  is,  that  the  payment  of  such 
special  tax  shall  be  prima  facie  evidence  of 
the  party*s  intention  thenceforth,  so  long 
as  the  license  shall  remain  in  force,  to  violate 
said  provisions  of  the  law,  and  not  that  it 
shall  be  evidence  of  his  intention  to  do  so 
tlieretofore.  Snyder  v.  State,  78  Miss.  366, 
29  So.  78.  We  think  the  language  of  the 
provision  will  tear  no  other  interpretation, 
and  certainly  the  reason  and  philosophy  of 
it  exclude  any  other.  The  provision  is  based 
upon  the  legitimate  presumption  that  a  per- 
son will  not  procure  a  license  to  sell  intoxi- 
cating liquors  unless  he  intends  to  sell  them; 
that  he  will  not  voluntarily  expend  money 
for  a  useless  thing;  and  that,  when  he  pays 
the  special  tax  and  procures  the  license 
required  of  liquor  dealers,  he  intends  to  do 
what  the  license  authorizes  him  to  do,  name- 
ly, sell  liquor  during  the  licensed  term. 
Woolen  &  Thornton's  Law  of  Intoxicating 
Liquors,  sec.  972.  The  license  is  not  re- 
troactive, and  its  subsequent  issuance  is  no 
authority  for  a  sale  made  prior  to  the  pay- 
ment of  the  tax.  U.  S.  v.  Angell,  11  Fed. 
.34.  If  there  had  been  any  evidence  from 
which  the  jury  could  legitimately  have  found 
that  the  sale  in  question  was  made  on  or 
after  April  28,  1909,  the  day  the  special  tax 
was  paid,  then  the  certified  copy  in  question 
would  have  been  competent  and  admissible 
under  an  instruction  from  the  court  that  it 
should  be  considered  by  the  jury  only  if  the 
transaction  in  question  took  place  after  the 
payment  of  the  tax;  but  in  this  case  there 
was  no  such  evidence.  The  date  of  the  sale 
was  definitely  fixed  by  the  prosecution  at 
twenty-three  days  before  the  payment  of  the 
tax;  and  under  such  circumstances  the  court 
erred  in  admitting  the  certified  copy  in  evi- 
dence.' Joyce  on  Intoxicating  Liquors,  sec. 
683,  speaking  of  the  inadmissibility  of  in- 
ternal revenue  licenses,  says:  'To  render 
the  evidence  of  such  licenses  admissible  it 
is  essential  that  each  shall  cover  the  period 
within  which  the  offense  is  alleged  to  have 
been  committed.'  In  the  case  of  Schoen- 
nerstedt  v.  State,  56  Tex.  Grim.  638,  117 
S.  W.  829,  the  court  of  criminal  appeals 
of  Texas  said:  'The  license  would  not  be 
admissible  as  evidence,  or  the  fact  that  it 
was  posted  up  would  be  equally  inadmissible, 
if,  as  a  matter  of  fact,  the  license  did  not 
cover  the  time  involved  in  this  transaction.' " 
In  White  v.  Com.  107  Va.  901,  69  S.  E. 
1101,  the  defendant  was  charged  with  having 


sold  intoxicating  liquor  without  haviiig  pro- 
cured a  state  license,  "within  two  years 
last  past  from  the  18th  of  March,  1907." 
The  state  proved  that  the  accused  obtained 
a  federal  liquor  license  on  July  31,  1906. 
The  trial  judge  gave  the  following  instruc- 
tion to  the  jury:  'The  court  fur^er  in- 
structs the  jury,  if  they  believe  from  the 
evidence  that  J.  T.  White,  the  accused,  held 
a  license  as  a  retail  malt  liquor  dealer  from 
the  United  States  government,  within  two 
years  last  past  from  the  18th  of  March,  1907, 
the  possession  of  such  license  shall  be  evi- 
dence of  selling  malt  }iquor  by  retail,  but 
before  the  jury  shall  convict  the  accused 
they  must  believe  beyond  all  reasonable  doubt 
from  the  evidence  in  this  prosecution,  that 
he  sold  malt  liquor  within  two  years  last 
past,  from  the  18th  day  of  March,  1907." 
It  was  held  that  the  instruction  was  erro- 
neous, the  court, saying:  "The  offense  here 
chitrged  is  that  the  plaintiff  in  error  sold 
intoxicating  liquors  within  two  years  last 
past,  from  the  18th  day  of  March,  1907,  in 
the  county  of  Mathews.  It  was  no  offense 
to  have  in  his  possession  a  United  States 
Government  license.  The  office  of  the  govern- 
ment license  was  to  prove  the  unlawful  sale 
of  ardent  spirits.  Now,  this  license  only 
came  into  operation  on  the  31st  day  of  July, 

1906,  whereas  the  'two  years  last  past.'  from 
the  date  of  the  indictment,  would  go  back  to 
the  18th  of  March,  1906.  There  was  a 
period,  then,  from  March,  1906,  to  the  31st 
day  of  July,  1906,  within  which  the  offense 
might  have  been  committed,  and  under  the 
instruction  the  jury  might  have  found  the 
accused  guilty;  and  if  such  had  been  the 
case,  it  would  have  been  without  a  shadow 
of  testimony,  for  there  was  no  independent 
evidence  of  the  offense.  The  only  evidence 
is  the  effect  which,  by  virtue  of  the  statute, 
is  attributed  to  a  license  from  the  govern- 
ment of  the  United  States,  and  that  could 
not  have  been  prima  facie  evidence  except 
during  the  eleven  months  from  the  31st  of 
July,  1906,  to  the  30th  of  June,  1907.  It 
covered,  therefore,  only  something  less  than 
eight  months  of  the  two  years  preceding  the 
18th  of  March,  1907.  In  giving  this  instruc- 
tion, we  are  of  opinion  that  the  circuit  court 
erred.  .  .  .  The  court  tells  the  jury  here, 
that  the  possession  of  a  retail  liquor  license 
within  two  years  last  past  from  March  18, 

1907,  shall  be  evidence  of  selling  malt  liquors 
by  retail,  and  yet  all  that  is  stated  in  that 
instruction  may  be  true,  and  doubtless  was 
true,  without  there  being  a  scintilla  of  evi- 
dence against  the  accused,  to  be  deduced 
from  the  license  or  otherwise,  between  the 
18th  day  of  March,  1906,  which  is  the  bef^in- 
ning  of  the  'two  years  last  past,'  from  the 
18th  of  March,  1907,  as  set  out  in  the  in- 
struction, and  the  time  when  the  license  went 
into  effect,   which   was  eleveif  months   prior 
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to  the  30th  of  June,  1907,  to  wit :  on  the  Slat 
of  July,  1906.  The  statute  prescribes  that 
the  possession  of  a  United  States  license 
shall  be  evidence  of  selling  by  retail  at  the 
place  named  in  the  license;  but  the  probative 
value  of  such  evidence  is  to  be  determined 
in  connection  with  all  the  other  evidence  in 
the  case,  and  is  a  question  primarily  for  the 
determination  of  the  jury,  with  respect  to 
which  we,  for  the  present,  express  no 
opinion." 

In  Ward  ▼.  State,  8  Okla.  Crim.  525,  128 
Pac.  1105,  it  was  held  that  a  certified  copy 
of  a  United  States  internal  revenue  license, 
which  was  issued  to  one  J.  G.  Ward,  could 
not  be  introduced  in  evidence  in  a  prosecu- 
tion against  Gus  Ward  without  first  showing 
that  Gus  Ward  and  J.  G.  Ward  were  one  and 
the  same  person. 

In  Cook  V.  State,  81  Miss.  146,  32  So.  312, 
the  court  said:  "The  evidence  showed  that 
the  sale  was  made  in '  February,  1901,  and 
yet  the  witness  Wilkerson  was  permitted  to 
testify  that  more  than  a  year  afterwards,  in 
April,  1902,  he  was  on  the  boat  of  defend- 
ants, which  was  operating  under  a  federal 
and  state  coasting  and  ferry  license,  and 
found  then  on  it  whisky  in  a  box,  and  some 
patent  corkscrews,  and  a  federal  United 
States  license  to  defendants.  This  was  too 
lon^  after  the  sale,  and  the  contents  of  the 
United  States  license  could  not  be  shown  by 
parol  without  previous  notice  to  produce. 
.  .  .  Based  on  this  evidence,  the  court 
charged  the  jury,  at  the  instance  of  the  state, 
as  follows:  '(2)  The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence, 
heytmd  every  reasonable  doubt,  that  the  de- 
fendants have  posted  in  or  about  their  place 
of  business  in  this  state  a  license  stamp 
showing  payment  of  a  special  tax  for  the 
«ale  of  intoxicating  liquors,  levied  under  the 
laws  of  the  United  States,  or  that  they  had 
such  license,  or  had  paid  such  tax,  or  if  they 
were  in  this  istate  in  possession  of  appliances 
adapted  to  unlawful  retailing,  it  is  presump- 
tive evidence  that  they  were  engaged  in  sell- 
ing intoxicating  liquors  contrary  to  law.' 
This  charge  burnt  into  the  minds  of  the 
jury  the  incompetent  evidence,  and  fails  to 
fix  it  at  or  about  the  time  of  the  sale." 

In  at  least  two  jurisdictions  the  rule  is 
that  in  order  to  raise  a  presumption  of  guilt 
against  the  accused  it  must  appear  that  the 
federal  liquor  license  possessed  by  the  latter 
was  found  in  the  business  place  possessed  and 
,  owned  by  him.  Winton  v.  State,  77  Ark. 
143,  91  S.  W.  7;  Peyton  v.  State,  83  Ark. 
102,  102  S.  W.  1110;  Appling  v.  State.  88 
Ark.  339,  114  S.  W.  927;  Collins  v.  State, 
94  Ark.  94,  125  S.  W.  647.  See  also  Liles 
V.  State,  43  Ark.  95 ;  State  v.  Wright,  76  W. 
Va.  297,  85  S.  E.  540. 

In  Peyton  v.  State,  83  Ark.  102,  102  S.  W. 
1110,   the   court   said:      "The    only    statute 
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relating  to  this  subject  is  found  in  the 
'Blind  Tiger'  Act  of  March  30,  1883,  and 
reads  as  follows:  'Sec.  5143.  Whenever  any 
person  shall  file  with  any  justice  of  the 
peace,  or  the  mayor  of  any  town  or  city,  a 
statement,  under  oath,  that  he  has  reason 
to  believe,  and  does  believe,  that  the  person 
named  in  the  affidavit  has  violated  any  of 
the  provisions  of  this  act,  it  shall  be  the 
duty  of  the  prosecuting  attorney,  or  the  at- 
torney so  appointed  to  represent  him  or  the 
state,  to  file  an  information  before  said  jus- 
tice of  the  peace  or  mayor,  who  shall  issue 
thereon  a  writ  for  the  arrest  of  the  person 
so  charged  and  take  him  before  the  officer 
issuing  such  writ  for  trial.  Sec.  5144.  If 
the  person  making  the  affidavit  shall  state 
the  house,  the  room  or  place  in  which  he 
believes  the  things  herein  prohibited  are  sold 
or  given  away,  the  officer  to  whom  the  writ 
is  delivered  shall  forthwith  enter  such  house 
and  the  different  rooms  and  apartments 
therein,  whether  open  or  closed,  whether  by 
day  or  night,  and  search  for  such  spirits  or 
liquors;  and  if  any  be  found  therein,  or  a 
United  States  license  to  sell  such  liquors,  it 
shall  be  prima  facie  evidence  of  the  guilt 
of  the  party  owning  or  controlling  the  house ; 
and  if  he  find  any  person  else  in  charge  of 
such  liquors,  he  shall  arrest  him  also  and 
bring  him  before  the  officer  issuing  the  writ 
for  trial.'  Kirby's  Digest,  §§  5143,  5144.  It 
will  be  observed  that  the  statute  only  makes 
the  finding  of  a  United  States  license  to  sell 
liquor  (meaning,  of  course,  the  special  tax 
stamp  issued  by  the  authorities  of  the  United 
States  denoting  the  payment  of  special  tax 
on  the  sale  of  liquor)  in  a  house  prima  facie 
evidence  of  the  guilt  of  the  persons  owning 
or  controlling  the  house  where  it  is  found." 
In  this  case  it  appeared  that  the  state  intro- 
duced in  evidence  a  certificate  from  the  col- 
lector of  internal  revenue  showing  that  the 
accused  had  paid  a  special  tax  as  a  retail 
liquor  dealer.  It  was  held  that  the  intro- 
duction of  this  certificate  in  evidence  was 
error. 

In  State  v.  Wright,  76  W.  Va.  297,  85 
S.  E.  540,  the  court .  construed  a  statute 
reading  as  follows:  "Whenever  intoxicating 
liquors  as  aforesaid  shall  be  seized  in  any 
room,  building  or  place,  which  has  been 
searched  under  the  provisions  of  this  chap- 
ter, the  finding  of  such  liquors  in  such 
room  shall  be  prima  facie  evidence  of  the 
unlawful  sale  of  the  same  by  the  person 
named  in  the  government  license  posted  in 
such  room,  or  his  agent  or  employee  there- 
in, and  the  proprietor  or  other  person  in 
charge  of  the  premises  where  such  liquor 
was  found .  shall  be  '  subject  to  trial  by  due 
process  of  law  on  the  charge  of  selling  or 
offering  liquors  unlawfully."  It  was  held 
that  in  order  to  convict  one  indicted  under 
this  statute  the  state  must   show   that  the 
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federal  license  was  posted  in  the  building 
occupied  by  the  defendant  for  the  purpose 
of   selling   intoxicating   liquors. 

In  Elmore  v.  State,  135  Tenn.  347,  186  S. 
W.  453,  it  appeared  that  the  accused's  name 
was  Airs.  A.  Elmore.  The  state  introduced 
in  evidence  a  certified  copy  of  a  federal 
liquor  license  issued  to  a  Mrs.  Mae  Elmore. 
It  was  held  to  be  error  to  admit  this  docu- 
ment in  a  prosecution  against  Mrs.  A.  El- 
more. The  court  said;  **The  act  of  the 
legislature  making  such  a  liquor  license  com- 
petent evidence,  and  also  prima  facie  evi- 
dence, of  guilt  is  a  drastic  statute,  and  is  in 
derogation  of  the  common-law  rights  of  the 
citizen.  See  Acts  1903,  chapter  355;  Acts 
1909,  chapter  384;  Brinkley  v.  State,  125 
Tenn.  371-388,  143  S.  W.  1120.  While  these 
statutes  are  in  keeping  with  sound  public 
policy,  now  generally  acquiesced  in,  still  they 
must  not  be  too  liberally  construed  against 
the  citizen.  Before  a  conviction  should  be 
allowed  to  stand,  where  it  is  based  upon  the 
presumption  of  guilt  under  these  acts,  it 
ought  to  be  clearly  shown  that  the  defend- 
ant took  out  the  federal  license,  or  had  some 
guilty   connection   therewith." 

Rule  in  Tetffoa 

In  Texas  while  the  possession  of  a  federal 
license  is  prima  facie  evidence  of  the  sale 
of  intoxicating  liquors  generally  the  posses-  ^ 
sion  of  the  license  is  not  prima  facie  evi- 
dence of  a  particular  offense  charged  but  ^ 
the  same  must  be  specifically  proved.  Wil-  : 
liamson  v.  State,  41  Tex.  Grim.  461,  55  S. 
W.  508;  Uloth  v.  State,  48  Tex.  Grim.  295, 
87  S.  W.  823;  Lane  v.  State,  49  Tex.  Grim. 
335,  92  S.  W.  839;  Magee  v.  State,  50  Tex. 
Grim.  444,  98  S.  W.  245 ;  Denton  v.  State,  52 
Tex.  Grim.  58,  105  S.  W.  199;  Gorman  v. 
State,  52  Tex.  Grim.  327,  106  S.  W.  384;  Fox 
V.  State,  53  Tex.  Grim.  150,  109  S.  W.  370; 
Tachini  v.  State,  59  Tex.  Grim.  55,  128  S. 
W.  1139;  Goy  v.  State,  59  Tex.  Grim.  379, 
128  S.  W.  414;  Golumbo  v.  SUte,  65  Tex. 
Grim.  608,  145  S.  W.  910;  Anderson  v.  State 
(Tex.)  37  S.  W.  859;  Henderson  v.  State 
(Tex.)  39  S.  W.  116;  Treue  v.  State  (Tex.) 
44  S.  W.  829;  Martin  v.  State  (Tex.)  61 
S.  W. '486;  Thompson  v.  State  (Tex.)  97 
S.  W.  316;  Barnes  v.  State  (Tex.)  44  S. 
W.  491.  See  also  Harris  v.  State,  47  Tex. 
Grim.  588,  85  S.  W.  284,  1198. 

In  Denton  v.  State,  supra,  the  court  said: 
"Among  other  special  charges,  appellant 
asked  the  court  to  give  the  following:  'You 
are  further  instructed  herein  that  the  defend- 
ant, under  the  laws  of  the  United  States, 
was  required  to  obtain  a  license  to  sell  malt 
liquor,  whether  said  malt  liquor  was  intox- 
icating or  not,  and  the  mere  possession  by 
the  defendant  of  such  internal  revenue  license 


would  not  warrant  or  authorize  a  finding 
against  the  defendant,  but  can  only  be  con- 
sidered by  you  with  any  other  evidence  in 
the  case,  and  as  part  of  the  same,  in  deter- 
mining under  the  instructions  of  the  court 
given  you,  as  to  whether  the  defendant  is 
guilty  of  the  offense  charged  in  the  informa- 
tion, and  I  instruct  you  that  if  the  defendant 
sold  malt  liquor  said  license  would  be  neces- 
sary under  the  law  whether  said  malt  liquor 
was  intoxicating  or  not,  and  the  fact  that  he 
had  such  license  does*  not  imply  that  the 
liquor  he  sold  was  intoxicating.'  The  court 
refused  to  give  this  instruction  and  the  evi- 
dence in  the  case  shows  that  appellant  had 
license  to  sell  malt  liquor,  and  it  does  not 
necessarily  follow  that  because  liquor  is  malt 
liquor,  it  is  an  intoxicating  liquor  as  that 
term  has  heretofore  been  defined  by  the  de- 
cisions of  this  court.  In  other  words,  the 
liquor  may  be  a  malt  liquor  and  yet  be  a 
nonintoxicant.  We  are  not  passing  upon  the 
question  as  to  whether  the  evidence  in  this 
case  warranted  the  conviction.  We  think  it 
does,  but  the  converse  of  the  proposition  was 
aptly  presented  by  the  evidence.  That  is  to 
say,  the  defendant's  evidence  showed  that 
the  liquor  sold  to  prosecuting  witness  was  a 
nonintoxicant,  and  the  mere  fact  that  appel- 
lant had  a  malt  license  would  not  be  evidence 
of  the  fact  that  he  was  selling  intoxicating 
liquor." 

In  Barnes  v.  State  (Tex.)  44  S.  W,  491, 
it  was  said:  "There  was  no  evidence  before 
the  court  that  appellant  had  procured  a 
license  for  the  sale  of  intoxicating  liquors 
The  evidence  shows  that  he  had  obtained  a 
license  for  the  sale  of  malt  liquors.  All 
malt  liquors  are  not  intoxicating.  .  .  . 
That  part  of  the  charge  which  assumed  that 
appellant  had  obtained  license  to  sell  'in- 
toxicating liquors'  was  wrong,  and  calculated 
to  impress  the  jury  with  the  belief  that  de- 
fendant had  obtained  the  license  for  the 
purpose  of  selling,  not  malt  liquors  merely, 
but  intoxicating  liquors.  We  have  examined 
the  statement  of  facts  very  closely,  and  do 
not  think  the  evidence  is  suilicient  to  support 
the  verdict.  There  was  but  one  witness  for 
the  state,  and  he  swore  that  he  did  not  know 
whether  the  'hop  ale'  was  intoxicating  or  not. 
He  also  swore  'that  what  he  drank  had  a 
great  deal  of  effect  upon  him;  It  made  him 
sick  and  crazy,  and  everything  else;'  but 
when  cross-examined  he  stated  distinctly 
that  he  did  not  know  whether  it  was  in- 
toxicating or  not.  This  witness  was  evidently 
drunk  when  he  purchased  the  hop  ale,  for 
he  appears  to  know  very  little  about  the 
transaction.  Be  this  as  it  may,  while  this 
court  may  know  what  whisky,  brandy,  wine, 
and  lager  beer  are  intoxicating,  this  court 
cannot  judicially  know  that  hop  ale  was 
intoxicating." 
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In  Williamson  v.  State,  41  Tex.  Crim.  461, 
55  S.  VV.  568,  the  accused  was  charged  with 
{telling   intoxicating    liquors    within    prohibi- 
tion territory.     The  state  introduced  in  evi- 
dence  a  federal   liquor  license   possessed   by 
the  defendant  and  the  trial  judge  instructed 
the  jury   that   they  might  regard   tliis   fact 
as  prima  facie  evidence  of  the   sale   of  the 
liquor   as    charged.      It   was    held    that    the 
instruction  was  erroneous,  the  court  saying: 
"Appellant    was    convicted    of    the   unlawful 
selling    of    intoxicating    liquor    without     a 
license  in  a  local  option  district.     Appellant 
assigns    as    error    the    action    of    the    court 
instructing    the    jury,    in    effect,    that    they 
could    regard    the    special    revenue    license 
shown  to  have  been  in  possession  of  appel- 
lant as  prima  facie  proof  of  the  sale  of  the 
liquor    in   question.      He   contends   that   the 
law  with  reference  to  selling  liquors  in  local 
option   districts   was   passed   since   the   law 
making  the   United  States   internal  revenue 
license  prima  facie  evidence,  and  that  there- 
fore it  does   not   apply.     While   we   believe 
the  internal  revenue  license  was  admissible 
in  evidence  as  tending  to  prove  that  appel- 
lant was  engaged  in  the  sale  of  intoxicating 
liquors,  yet  we  do  not  believe  it  established 
a  prima  facie  case  under  this  statute.     The 
state  must  not  only  show  a  sale  of  liquor, 
hut  it  must  show  that  the  party  was  engaged 
in   the  business    of    selling    liquor    in    local 
option  territory  under  prescriptions.     A  per- 
son might  sell   intoxicating  liquor   in   local 
option  territory,  not  under  prescriptions,  and 
not  be  amenable  to  the  tax ;  and,  in  our  opin- 
ion, the   court   should   not   have   given    the 
charge  complained   of.     If  we  recur  to  the 
statement  of  facts  in  this  case,  the  state  ab- 
solutely failed  to  show  that  appellant  was 
engaged  in  the  business  of  selling  intoxicating 
liquor  in  option  territory  under  prescriptions, 
and,  without  this  proof  of  sale  under  prescrip- 
tions, the  state  could  not  claim  a  conviction 
of  appellant.     It  is  true,  defendant  admitted 
tliat  he  was  preparing  to  engage  in  such  occu- 
pation, and  had  the  liquor  on  hand  for  that 
purpose,  yet,  in  the  absence  of  proof  that  he 
had  actually  engaged   in   the  occupation  on 
which  the  tax  was  levied,  the  state  could  not 
sustain  a  conviction.     Appellant  admits  that 
he  had  sold  a  quantity  of  what  he  claimed  to 
be  hop  ale,  and  which  a  state's  witness  testi- 
fied was  beef,  and  intoxicating,  yet  there  is 
no  pretense  that  the  sale  of  this   beer  was 
under  prescriptions.    In  this  regard,  he  may 
have  violated  the  local  option  law  for  selling 
said  beer   without   a   prescription,    but    this 
was    not    the    pursuing    of    an    occupation 
authorized  by  law,  and  on  which  a  tax  was 
levied." 

In  Uloth  V.  State,  48  Tex.  Crim.  205,  87 
S.  W.  823,  it  appeared  that  the  defendant  had 
obtained  a  federal  license  to  sell  malt  liquors. 
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He  was  charged  wuth  and  convicted  for  selling 
intoxicating  liquors  within  prohibited  terri- 
tory. Tlie  state  introduced  in  evidence  the 
United  States  Malt  Liquor  license  issued  to 
the  defendant  and  the  court  instructed  the 
jury  that  the  possession  of  this  license  by 
the  accused  was  prima  facie  evidence  of  his 
selling  intoxicating  liquors.  It  was  held  that 
this  was  error.  The  appellate  court  said: 
"In  this  case  the  license  introduced  was  for 
the  sale  of  malt  liquors.  The  United  States 
internal  revenue  department  under  its  rules 
and  regulations  collects  license  taxes  from 
all  persons  engaged  in  selling  malt  liquors, 
whether  the  same  be  intoxicating  or  not.  In 
this  case,  the  intoxicating  properties  of  the 
malt  liquor  alleged  to  have  been  sold  were 
sharply  contested.  For  the  court  to  tell  the 
jury  in  such  case  that  the  fact  that  appellant 
had  an  internal  revenue  license  for  the  sale 
of  malt  liquors  was  prima  facie  evidence  that 
he  was  engaged  in  selling  intoxicating  liq- 
uors, was  not  warranted  and  was  calculated 
to  injure  appellant.  Nor  do  we  believe  in 
any  case,  where  the  accusation  is  for  the  sale 
of  malt  liquors,  and  an  internal  revenue 
license  or  an  examined  copy  of  the  saue  is 
introduced  in  evidence  against  defendant, 
that  the  court  is  authorized  to  tell  the  jury 
that  the  same  is  pcima  facie  evidence  that 
appellant  is  engaged  in  the  sale  of  intoxi- 
cating liquors.' 


>» 
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Louisiana    Supreme    Court — April    16,   1917. 
141  La.  404;  7S  So.  95. 


Intozioatins  Liquors  —  Proof  of  Fed- 
eral License  —  Certified  Copy  of  Rec- 
ord. 

A  certified  copy  of  a  record  kept  in  the 
office  of  the  collector  of  internal  revenue  is 
not  what  the  Act  No.  40  of  1908  provides 
shall  be  admissible  in  evidence  in  a  prosecu- 
tion for  retailing  intoxicating  liquor  in  vio- 
lation of  law  and  be  prima  facie  evidence  of 
the  guilt  of  the  party  accused.  A  certified 
'!opy  of  such  a  record  would  not,  of  itself, 
prove  tliat  anyone  had  sold  intoxicating 
•iquor,  and  would  not  alone  justify  the  con- 
viction of  a  person  accused  of  selling  intoxi- 
cating liquor  in  violation  of  law. 

[See  note  at  end  of  this  case.] 

Same. 

Tlie  provisions  of  the  Act  No.  40  of  1908 
that,    in   all   criminal   prosecutions   for   the 
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offense  of  retailing  intoxicating  liquor  in 
violation  of  law,  the  state  may  introduce  in 
evidence,  in  support  of  the  charge,  a  certifi- 
cate from  the  internal  revenue  collector  show- 
ing that  a  United  States  internal  revenue  li- 
cense or  permit  was  issued  to  the  person  on 
trial,  and  that  such  certificate  shall  be  prima 
facie  evidence  that  the  person  is  guilty  of 
the  offense  of  retailing  intoxicating  liquor 
in  violation  of  law,  is  unconstitutional 
and  invalid,  because  it  contravenes  the  pro- 
vision in  article  9  of  the  constitution  of 
this  state  that  **the  accused  in  every  instance 
shall  have  the  right  to  be  confronted  with 
the  witnesses  against  him." 
[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Sixth  Judicial  District  Court» 
Parish  of  Ouachita:     Dawkins,  Judge. 

Criminal  action.  Helen  Wilson  convicted 
of  retailing  Intcxioating  liquors  without  li- 
cense and  appeals.  The  facts  are  stated  in 
the  opinion.     B£VERSE3>. 

Httdson,  Potts,  Bernstein  <£  Sholars  for  ap- 
pellant. 

A,  V.  Coco,  Fred  M,  Odom  and  Vernon  A. 
Coco  for  appellee. 

[405]  O'Neiix,  J. — ^The  defendant  was  con- 
victed of  retailing  intoxicating  liquor  with- 
out a  license,  and,  on  appeal  from  the  judg- 
ment and  sentence,  the  conviction  was 
annulled,  and  the  case  remanded  to  be  pro- 
ceeded with  according  to  law.  See  State  v. 
Wilson,  137  La.  19,  68  So.  199. 

She  was  tried  again  on  the  same  indict- 
ment, was  convicted  and  sentenced  to  pay  a 
fine  or  be  imprisoned,  and  has  appealed  from 
the  judgment  and  sentence. 

It  is  recited  in  one  of  the  bills  of  excep- 
tion, approved  and  signed  by  the  district 
judge,  that  the  defendant  was  adjudged  guil- 
ty upon  the  evidence  alone  of  a  document 
purporting  to  be  a  certified  copy  of  a  record 
kept  in  the  office  of  the  United  States  inter- 
nal revenue  collector,  in  New  Orleans,  and 
the  certificate  of  the  internal  revenue  collec- 
tor afiixed  to  it. 

The  document  referred  to  purports  to  be  a 
certified  copy  of  a  tabulated  record  in  the 
internal  revenue  collector's  office  of  the  name, 
address,  and  business  of  each  person  to  whom 
a  license  or  permit  for  the  sale  of  malt  liq- 
uors at  retail  was  issued  from  that  office, 
the  period  of  time  for  which  the  license  or 
permit  was  granted,  the  amount  paid  there- 
for, the  date  of  issue  of  the  license  or  permit, 
and  its  stamp  number.  The  document  bears 
the  caption: 

"Office  of  the  Collector  of  Internal  Revenue, 
Xow  Orleans,  Louisiana." 

The  columns  are  headed,  as  they  appear 
across  the  page,  from  left  to  right,  thus: 


''Name;"  "Business;"  "Street  Address;" 
"Town;"  "Period  of  Time;"  "Amt.  Paid;" 
"Date  of  Issue;"     "Stamp  No." 

In  the  left  column,  headed  "Name,"  ap- 
pears the  name:  "Wilson,  Helen."  Opposite 
[406]  to  it  is  written  across  the  page,  under 
the  respective  headings,  the  business,  address, 
etc.,  thus: 

"Business,  retail  malt  liquor  dealer;  Street 
Address,  711  Adam  St.;  Town,  Monroe;  Per- 
iod of  Time,  from  July,  1913,  to  June  30, 
1914;  Amt.  Paid,  $20.00;  Date  of  Issue,  June 
30,  1913;  Stamp  No.,  1451." 

Under  the  tabulated  statement  is  the  cer- 
tificate, as  follows,  viz.: 

"I  hereby  certify  that  the  above  and  fore- 
going is  a  true  and  correct  copy  of  the  record 
kept  in  the  office  of  the  internal  revenue  col- 
lector for  the  state  of  Louisiana,  and  that 
an  internal  revenue  license  or  permit  for  the 
sale  of  malt  liquor  at  retail  was  issued  from 
the  said  office  to  each  of  the  parties  named 
therein,  and  that  this  certificate  ia  issued 
from  the  office  of  the  internal  revenue  collec- 
tor for  the  state  of  Louisiana,  at  New  Or- 
leans, Louisiana,,  on  this  the  20th  day  of  Sep- 
tember, 1915.  [Signed]  J.  Y.  Fauntleroy, 
Collector  of  Internal  Revenue  for  the  Col- 
lection District  of  Louisiana." 

The  objections  urged  by  the  defendant's 
counsel  when  the  document  was  offered  in  evi- 
dence were  repeated,  after  the  objections  were 
overruled  and  the  evidence  was  introduced,  in 
a  request  that  the  court  charge  or  maintain 
the  l^al  propositions  advanced  in  the  objec- 
tions, as  the  law  applicable  to  the  case;  and 
they  were  again  repeated  in  a  motion  for  a 
new  trial.  The  objections  were  overruled  in 
every  instance,  and  bills  of  exception  were 
reserved  to  the  rulings. 

The  doctrines  advanced,  in  tho  objections 
to  the  evidence  on  which  alone  the  defendant 
was  convicted,  are,  in  substance,  as  follows: 

(1)  That  the  statute  authorizing  the  in- 
troduction in  evidence  of  a  certificate  of  the 
internal  revenue  collector,  showing  that  a 
United  States  internal  revenue  license  or  per- 
mit was  issued  to  the  person  or  persons  be- 
ing prosecuted  for  selling  intoxicating  liq- 
uors in  violation  of  law,  and  making  such 
certificate  prima  facie  evidence  that  the  de- 
fendant was  guilty  of  retailing  spirituous  or 
intoxicating  liquors  in  violation  of  law,  is 
unconstitutional,  null,  and  void,  because  it 
deprives  the  defendant  of  the  guaranty,  con- 
tained [407]  in  article  9  of  the  Constitution, 
that  the  accused  person  in  every  instance 
shall  have  the  right  to  be  confronted  with 
the  witnesses  against  him. 

(2)  That  the  statement  of  J.  T.  Faunt- 
leroy, signing  as  collector  of  internal  rev- 
enue for  the  collection  district  of  Louisiana, 
"that  an  internal  revenue  license  or  permit 
for  the  sale  of  malt  liquors  at  retail  was  is- 
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sued  from  the  said  office  to  each  of  the  parties 
named"  in  the  tabulated  statement,  is  merely 
an  ex  parte  statement  of  a  person  who  waa 
not  mider  oath  and  did  not  appear  for  cross- 
examination. 

(3)  That  a  certified  copy  of  a  record  kept 
in  the  office  of  the  internal  revenue  collector 
is  not  such  evidence  as  is  authorized  by  the 
Act  No.  40  of  1908  (even  if  that  statute  were 
constitutional),  and  that  the  copy  of  such  a 
record,  together  with  the  certificate  that  it 
is  a  true  and  correct  copy,  would  be  irrele- 
vant and  incompetent  evidence  to  prove,  pri- 
ma facie,  that  the  offense  charged  in  the  in- 
dictment was  committed  by  the  person 
accused. 

The  copy  of  the  record  introduced  in  evi- 
dence in  this  case  is  identically  the  same  as 
that  which  was  introduced  in  evidence  on 
the  previous  trial,  except  that,  as  printed 
on  page  24  of  137  La.^  page  200  of  68  South, 
the  caption,  "Office  of  the  Collector  of  Inter- 
nal Revenue,  New  Orleans,  Louisiana,"  does 
not  appear  on  the  record  introduced  in  the 
first  trial. 

The  certificate  of  the  record  introduced  in 
the  previous  trial  was  as  follows: 

"I  hereby  certify  that  the  above  is  a  true 
and  correct  copy  of  the  record  of  this  office, 
in  the  cases  above  mentioned.  New  Orleans, 
Louisiana,  November  4,  1914.  [Signed]  J. 
H.  HyBSon,  Jr.,  Deputy  Collector  in  Charge." 

It  was  held  that  neither  the  record  thus 
certified,  nor  the  certificate,  showed  that  the 
one  was  kept  in,  or  the  other  issued  from, 
the  office  of  the  collector  of  internal  revenue, 
or  that  any  license  was  issued  from  that 
office  to  the  defendant,  and  that  the  certifi- 
cate [408]  was  therefore  not  the  certificate 
authorized  by  the  Act  No.  40  of  1908.  For 
that  reason  alone  the  conviction  and  sentence 
appealed  from  were  annulled. 

The  certificate  attached  to  the  record  in- 
troduced in  evidence  on  the  second  trial  does 
contain  the  recitals  that  the  record  is  kept 
in  the  office  of  the  internal  revenue  collector 
for  the  state  of  Louisiana,  that  the  certificate 
was  issued  from  that  office,  and  "that  an  in- 
ternal revenue  license  or  permit  for  the  sale 
of  malt  liquors  at  retail  was  issued  from 
the  said  office  to  each  of  the  parties  named 
therein." 

The  introduction  in  evidence,  in  a  crimi- 
nal prosecution,  of  a  certified  copy  of  the 
record  kept  in  the  office  of  the  internal  reve- 
nue collector,  would  not,  of  itself,  be  suffi- 
cient proof  to  justify  the  conviction .  of  a 
person  accused  of  selling  intoxicating  liquor 
without  a  license.  It  would  not  prove  the 
corpus  delicti,  or  that  the  offense'  charged 
was  actually  committed  by  any  one. 

Act  No.  40  of  1908  does  not  provide  that 
a  certified  copy  of  such  a  record  shall  be 
even  prima  facie  evidence  of  the  guilt  of  a 


person  named  in  the  record.  The  statute, 
in  precise  language,  requires,  and  makes  pri- 
ma facie  evidence  of  the  guilt  of  the  person 
accused,  ''a  certificate  from  the  internal  rev- 
enue collector  showing  that  a  United  States 
internal  revenue  license  or  permit  was  issued 
to  such  person." 

If  the  statute  did  provide  merely  that  a 
certified  copy  of  the  record  kept  in  the  office 
of  the  collector  of  internal  revenue  should 
be  admissible  in  evidence  in  a  prosecution 
for  retailing  intoxicating  liquor  without  a 
license,  and  that  such  certified  copy  of  the 
record  would  be  prima  facie  evidence  of  the 
guilt  of  the  party  accused,  it  would  not  vi- 
olate the  constitutional  guaranty  referred  to, 
according  to  the  decision  rendered  in  the 
case  of  State  v.  Donato,  127  La.  393,  53  So. 
662,  where  it  was  held  that  that  constitu- 
tional [409]  provision  had  application  only 
to  witnesses,  not  to  documentary  evidence. 
But  a  certified  copy  of  the  record  kept  in  the 
office  of  the  collector  of  internal  revenue  is 
not,  of  itself,  sufficient  proof  to  warrant  the 
conviction  of  a  person  accused  of  selling  in- 
toxicating liquor  in  violation  of  the  law. 

At  common  law  an  officer  who  is  author- 
ised to  certify  to  the  correctness  of  a  copy 
of  a  record  kept  in  his  office  has  no  author- 
ity to  furnish,  as  evidence  for  the  trial  of  a 
lawsuit,  his  interpretation  of  what  the  record 
contains  or  shows,  or  to  certify  to  its  sub- 
stance or  effect.  The  ex  parte  certificate  of 
a  public  officer,  as  to  what  the  records  kept 
in  his .  office  show  or  prove,  is  not,  in  the 
absence  of  statutory  authority,  admissible  in 
evidence  on  the  trial  of  a  lawsuit.  That  is 
because  it  is  the  province,  not  of  a  keeper  of 
public  records,  but  of  the  judge  or  jury 
charged  with  the  trial  and  determination  of 
the  case,  to  interpret  documentary  evidence 
and  determine  its  effect.  See  Wigmore,  § 
1678,  note  1;  Jones  on  Evidence  (2d  ed.)  p. 
684,  par.  643;  Sykes  v.  Beck,  12  N.  B.  242, 
96  N.  W.  844;  McGuire  v.  Sayward,  22  Me. 
230;  State  v.  Champion,  116  N.  C.  987,  21 
S.  E.  700;  Francis  v.  Newark,  68  N.  J.  L. 
622,  33  Atl.  853;  Brill  v.  Christy,  7  Ariz. 
217,  63  Pac.  757;  17  Cyc.  337.  See  also 
Gill  V.  Phillips,  6  Mart.  N.  S.  (La.)  298; 
Seghers  v.  Hanna,  10  Mart.  O.  S.  (La.)  54. 

The  Act  No.  40  of  1908,  authorizing  the 
collector  of  internal  revenue  to  furnish  a 
certificate  showing  what  his  records  contain 
or  prove,  and  making  such  certificate  ad- 
missible in  evidence  on  the  trial  of  a  law- 
suit, and  making  it  prima  facie  proof  of  a 
relevant  fact,  would  not  violate  any  provi- 
sion of  the  Constitution  of  this  state,  and 
would,  perhaps,  be  valid  legislation,  if  it  had 
reference  to  civil  cases.  But  the  Legislature 
cannot  allow  an  ex  parte  certificate  from 
the  internal  revenue  collector,  showing  that  a 
[410]  United  States  internal  revenue  license 
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or  permit  was  issued  to  a  person  named  in 
the  certificate,  to  be  admissible  in  evidence  in 
a  criminal  prosecution,  and  to  be  prima  facie 
evidence  of  the  guilt  of  the  party  accused, 
without  violating  the  constitutional  guaranty 
that: 

"Tlie  accused  in  every  instance  shall  have 
the  right  to  be  confronted  with  the  witnesses 
against  him." 

Undoubtedly  the  Legislature  can  provide 
that  a  certified  copy  of  a  record  kept  in  the 
office  of  the  internal  revenue  collector  shall 
bo  prima  facie  evidence  that  any  person  to 
whom  a  license  for  the  sale  of  intoxicating 
liquor  has  issued  is  engaged  in  selling  such 
liquor.  And  such  certified  copy  would  be  ad- 
missible in  evidence  on  the  trial  of  any  per- 
son bearing  the  name  given  in  the  certified 
copy,  for  selling  intoxicating  liquor  in  vi- 
olation of  law.  The  introduction  of  a  cer- 
tified copy  of  such  public  record  in  evidence 
in  a  criminal  prosecution  would  not  violate 
article  9  of  the  Constitution.  Our  objection 
to  the  Act  No.  40  of  1908  is  that  it  makes 
an  ex  parte  statement  or  certificate  prima 
facie  evidence  of  the  guilt  of  a  person  on 
trial  for  violating  a  oriminal  statute. 

We  are  not  unmindful  that  this  decision 
may  be  regarded  as  passing  upon  the  suffi- 
ciency of  the  evidence  in  a  criminal  case, 
and  we  have  considered  that  question  care- 
fully. The  trial  judge,  in  this  case,  has  ap- 
proved and  signed  the  statement,  in  the  bills 
of  exception,  that  the  defendant  was  con- 
victed solely  upon  the  proof  furnished  by 
the  evidence  which  we  hold  was  inadmissible 
The  situation  is  therefore  the  same  as  if  the 
trial  judge  had  certified  that  the  defendant 
was  convicted  without  proof  of  the  corpus 
delicti,  or  without  any  evidence  whatever. 
To  set  aside  the  conviction  in  such  a  case 
would  not  be  deciding  a  question  of  fact  or 
of  sufficiency  of  evidence,  but  would  be  main- 
taining thjit  a  person  accused  of  crime  can- 
not [411]  be  legally  convicted  without  proof 
of  the  commission  of  the  offense. 

In  so  far  as  the  views  expressed  in  this 
opinion  cannot  be  reconciled  with  those  ex- 
pressed in  the  case  of  State  v.  Donato,  127 
La.  393,  53  So.  662,  where  it  was  held  that 
the  Act  No.  40  of  1908  did  not  violate  the 
provisions  of  the  Constitution  of  this  state, 
that  decision  must  be  considered  overruled. 
The  decree  rendered  in  that  case,  affirming 
the  conviction,  did  no  injustice,  because  the 
defendant  in  that  case  was  convicted,  not 
alone  upon  the  evidence  furnished  by  the 
certificate  of  the  collector  of  internal  revenue, 
but  upon  other  evidence  that  was  deemed 
siiflicient  by  the  trial  judge. 

Our  conclunion  is  that  the  Act  No.  40  of 
1008.  in  so  far  as  it  attempts  to  authorize 
the  admission  in  evidence  of  an  ex  parte  cer- 
tificate of  the  internal  revenue  collector,  in 


a  criminal  prosecution,  and  attempts  to  luake 
such  certificate  prima  facie  evidence  of  tiie 
guilt  of  a  person  on  trial  for  the  offense  of 
keeping  a  grogshop,  or  of  retailing  intoxicat- 
ing liquors  in  violation  of  law,  violates  the 
guaranty  provided  in  article  9  of  the  Consti- 
tution of  this  state,  that  "the  accused  in 
every  instance  shall  have  the  right  to  be 
confronted  with  the  witnesses  against  him." 
The  statute  is  therefore  invalid. 

The  conviction  and  sentence  appealed  from 
are  annulled,  and  it  is  ordered  that  this 
case  be  remanded  to  the  district  court,  to  be 
proceeded  with  according  to  law. 

NOTE. 

The  reported  case  holds,  contrary  to  the 
weight  of  authority,  that  a  certificate  of  the 
collector  of  internal  revenue  showing  that 
the  accused,  in  a  prosecution  for  violating  the 
state  liquor  law,  had  obtained  a  federal  liq^ 
uor  license  is  inadmissible.  For  a  comprehen- 
sive discussion  of  the  possession  of  a  federal 
license  as  evidence  of  a  violation  of  the  liq- 
uor laws,  see  the  note  to  People  v.  Brown,  re- 
ported in  full,  ante,  this  volume,  at  page  772. 
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Corporationa  —  Personal   Inability    of 
Officers  —  Effect  of  Change  of  Officers* 

Under  Acts  1909,  p.  643,  requiring  corpo- 
ration officers  to  make  statements  to  the  coun- 
ty clerk  of  financial  condition  of  the  corpora- 
tion and  making  them  civilly  and  criminally 
liable  for  debts  on  failure  to  do  so,  the  duty 
imposed  is  official  and  ceases  when  the  in- 
dividual ceases  to  be  an  officer,  and  the  civil 
liability  of  such,  officers  includes  only  debts 
contracted  while  they  are  in  office. 

[See  note  at  end  of  this  case.] 

Same. 

Under  such  statute,  new  officers  must  ac- 
quaint .  themselves  with  corporation  affairs, 
and,  if  the  required  report  has  not  been  made, 
must  make  it  within  a  reasonable  time,  and 
if  they  do  not  the  civil  and  criminal  liability 
attaches  to  them,  and  the  outgoing  officers 
continue  to  be  liable  only  for  debts  of  their 
administration,  and  not  for  those  contracted 
after  their  term. 

[See  note  at  end  of  this  case.] 
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Same. 

Where  newly  elected  officers  of  a  corpora- 
tion failed  for  one  year  to  file  the  report 
required  by  Acta  1909,  p.  643,  which  makes 
them  liable  for  the  corporation  debts  and 
criminally  liable  for  failure  to  report  within 
«  reasonable  time,  they  cannot  escape  lia- 
bility on  the  ground  that  the  debt  was  that 
contracted  under  former  officers,  where  it  was 
represented  by  an  overdraft  which  was  fre- 
quently during  their  terms  reduced  to  prac- 
tically nothing  and  later  increased. 

[See  note  at  end  of  this  case.] 

Estoppel  to  Enforce  Liability. 

Although  corporation  officers  on  giving 
their  note  for  a  corporation  debt  secured  the 
promise  of  the  payee  that  it  would  not  hold 
them  personally  liable  thereon,  the  payee  is 
not  estopped  to  claim  the  statutory  liability 
imposed  by  Acts  1909,  p.  643,  for  failure  to 
make  required  financial  reports. 

Appeal  from  Prairie  Chancery  Court:  El- 
UOTT,  Chancellor. 

Action  by  Bank  of  Grand  Prairie,  plain- 
tiff, against  Gus  Breitzke  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affiemed. 

[496]  This  suit  was  instituted  by  the  ap- 
pellee against  the  Hazen  Creamery  Company, 
a  corporation,  and  appellants,  the  president 
and  secretary,  respectively,  of  such  corpora- 
tion, to  foreclose  certain  mortgages  and  to 
obtain  a  personal  judgment  against  the  ap- 
pellants for  certain  sums  amounting  in  the 
^Rgregate  to  $5,000,  evidenced  by  a  promis- 
sory note  for  that  sum  dated  March  10,  1914. 
After  setting  out  the  different  items  of  in- 
debtedness that  constituted  the  aggregate  sum 
of  $5,000,  for  which  the  note  was  executed 
by  the  creamery  company  to  the  appellee, 
giving  the  dates  and  amounts,  it  was  alleged 
in  the  complaint  that  the  appellants,  as  presi- 
dent and  secretary  of  the  corporation,  neg- 
lected to  comply  with  the  statute  requiring 
them  to  file  a  certificate  showing  the  financial 
standing  of  the  corporation  of  which  they 
were  officers  in  the  years  1913  and  1914,  and 
that  the  indebtedness  sued  on  accrued  during 
the  period  of  such  neglect. 
Appellants  denied  that  they  had  failed  to 
•  comply  with  the  statute  as  alleged,  and  de- 
nied that  the  indebtedness  to  the  appellee 
was  contracted  during  the  period  of  any 
neglect  or  refusal  on  their  part;  and  denied 
that  they  were  indebted  to  the  appellee  in  the 
sum  sued  for.  They  further  set  up  that  the 
note  sued  on  was  for  indebtedness  [497]  of 
the  creamery  company  to  the  appellee  that 
existed  before  appellants  became  officers  of 
the  creamery  company,  and  that  said  indebt- 
edness was  not  contracted  during  any  period 
of  default  on  their  part  to  file  the  certificate 
sliowinsr  the  condition  of  the  financial  affairs 
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of  the  corporation  of  which  they  were  officers. 
They  further  set  up  that  the  note  in  suit 
was  executed  by  the  appellants  as  president 
and  secretary  of  the  corporation  only  after 
the  appellee  had  agreed  with  the  appellants 
that  it  would  not  hold  them  personally  liable 
for  the  debt  or  any  part  thereof;  that  but 
for  such  agreement  they  would  not  have 
signed  the  note  sued  on.  They  further  set 
up  that  the  creamery  company  was  incorpor- 
ated in  April,  1912,  and  that  default  was 
made  in  filing  the  statement  as  required  by 
the  statute  in  August,  1913,  by  the  then 
president  and  secretary  of  the  company;  that 
appellants  were  elected  to  their  respective 
offices  October  8,  1913,  and  that  they  were 
not  required  by  law  to  file  any  certificate 
with  the  county  clerk  of  Prairie  County  until 
August  15,  1914;  that  the  debt  for  which  the 
note  was  given  was  contracted  prior  to  Au- 
gust 15,  1914;  they  further  alleged  that  prior 
to  February  16,  1914,  the  sum  of  $1,000  was 
already  due  the  plaintiff,  evidenced  by  a 
promissory  note  execfited  long  prior  to  the 
time  when  the  appellants  became  officers  of 
the  creamery  company;  that  prior  to  Febru- 
ary 15,  1914,  the  sum  of  $3,051.38  of  tiie 
indebtedness  evidenced  by  the  note  sued  on 
was  due  the  appellee  in  the  form  of  an  over- 
draft, and  that  only  $948.62  of  the  note  in 
suit  was  contracted  after  February  15,  1914. 
They  alleged  therefore  that  if  they  were  li- 
able at  all  under  the  law,  their  liability 
would  only  be  for  the  sum  of  $948.62.  They 
further  set  up  that  appellee  was  estopped  by 
representations  made  by  iter  officers  at  the 
time  of  the  execution  of  the  note  in  suit  to 
the  effect  that  they  would  not  hold  appellants 
liable  as  officers  for  the  indebtedness  sued  on. 
The  testimony  shows  that  appellants  Breit- 
zke and  Kumpe  were  elected  president  and 
secretary,  respectively,  of  the  creamery  com- 
pany October  8,  1913.  At  that  [498]  time 
the  company  owed  the  bank  the  sum  of  $1,000, 
evidenced  by  a  note,  and  the  further  sum  of 
$1,476.06  in  overdraft.  After  appellants  be- 
came officers  of  the  company  its  overdrafts 
on  the  bank  varied,  increasing  and  diminish- 
ing from  time  to  time.  Kumpe,  the  secre- 
tary, testified  that  "at  lots  of  times  the  over- 
draft was  cut  down  to  practically  nothing, 
but  they  made  a  new  overdraft  each  month.^ 
The  20th  of  the  Month  was  pay  day.  On 
that  day  they  would  have  the  overdraft  taken 
up — everything  covered — and  they  would  is- 
sue cheeks  which  would  cause  another  over- 
draft. The  checks  would  be  issued  for  the 
pay  roll  of  the  month  preceding  the  20th. 
At  times  they  would  pay  out  on  the  20th, 
and  there  would  be  times  that  there  would  be 
no  overdraft  until  the  pay  roll  came  in  and 
they  would  make  a  new  overdraft.  That 
occurred  between  October  8,  1913,  and  March, 
1914." 
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It  was  shown  that  as  early  as  October  20, 
1913,  after  appellants  became  officers  of  the 
company,  the  overdrafts  were  reduced  to  as 
low  a  sum  as  $140,38.  On  February  16,  1914, 
the  company  owed  the  bank  a  note  in  the 
sum  of  $1,000  and  an  overdraft  in  the  sum  of 
$3,051.38,  making  a  total  indebtedness  of 
$4,051.38,  and  interest,  which  had  been  con- 
tracted prior  to  that  date.  The  sum  of  $401.- 
03  was  contracted  after  February  15,  1914, 
and  prior  to  March  10,  1914,  the  date  when 
the  note  in  suit  was  executed.  The  note,  as 
stated,  covered  all  prior  indebtedness  of  the 
company  to  the  bank,  with  accrued  interest 
as  of  that  date.  It  was  admitted  that  the 
note  represented  a  valid  indebtedness  of  the 
company  to  the  appellee. 

The  court  rendered  judgment  against  the 
creamery  company  for  tlie  amount  sued  for, 
and  also  rendered  a  judgment  against  the 
appellants  for  the  sum  of  $4,360,  amount  of 
principal  and  interest  from  March  1,  1914, 
to  date  of  decree.  Appellants  seek  by  this 
appeal  to  reverse  the  judgment. 

Richard  M.  Mann  and  Price  Shofner  for  ap- 
pellants. 

Trimble  d  Williams  for  appellee. 

[499]  Wood,  J.,  {after  stating  the  faets). 
—  (1)  The  Hazen  Creamery  Company  (here- 
after, for  convenience,  called  company)  was 
incorporated  March  16,  1912,  under  the  pro- 
visions of  chapter  31  of  Kirby's  Digest.  Un- 
der the  law  it  is  the  duty  of  the  president 
and  secretary  of  every  business  corporation, 
annually  on  or  before  the  15th  day  of  the 
months  of  February  or  August,  to  file  with 
the  county  clerk  of  the  county  in  which  the 
company  transacts  its  business  a  certificate 
showing  the  condition  of  the  financial  affairs 
of  the  corporation  on  the  first  day  of  Jan- 
uary or  July  next  preceding,  in  the  partic- 
ulars specified  in  section  848  of  Kirby's  Di- 
gest. A  failure  or  refusal  upon  the  part  of 
the  president  or  secretary  of  a  corporation 
to  comply  with  the  above  provisions  renders 
them  jointly  and  severally  liable  for  all  debts 
of  the  corporation  contracted  during  the  per- 
iod of  any  such  neglect  or  refusal,  and  they 
are  also  guilty  of  a  misdemeanor,  punishable 
by  a  fine  of  $500,  for  each  and  every  day  that 
tliey  neglect  to  comply  with  the  above  pro- 
visions.    Act  222,  Acts  of  1909,  page  643. 

[500]  In  Griffin  v.  Long,  96  Ark.  268-273, 
131  S.  W.  672,  1912B  622,  35  L.R.A.(N.S.) 
855,  concerning  this  statute,  we  said:  ''The 
reason  of  the  statute  is  to  require  corpora- 
tions to  make  such  public  showing  of  their 
affairs  as  will  enable  those  dealing  with  them 
to  determine  whether  they  can  safely  give 
them  credit."  And  in  Beekman  Lumber  Co. 
V.  Ahern,  75  Ark.  Ill,  86  S.  W.  842,  speaking 
of  this  act,  we  said:  "There  is  nothing  in 
the  act  that  requires  an  officer  who  has  neg- 


lected to  file  the  statement  within  the  time 
named  in  the  act  to  wait  until  after  the  first 
day  of  the  next  succeeding  July  or  January 
before  filing  the  statement.  On  the  contrary, 
as  the  act  declares  that,  upon  the  failure  to 
file  the  statement,  within  the  time  named, 
the  officer  becomes  liable  for  all  debts  of  the 
corporation  contracted  during  the  period  of 
such  neglect,  we  are  of  the  opinion  that  it 
was  the  intention  of  the  law  to  make  it  to 
the  interest  of  the  officer  to  file  the  state- 
ment at  as  early  a  date  as  possible,  when 
he  discovers  his  oversight,  and  when  be  does 
file  such  statement,  even  though  it  be  after 
the  dates  named  in  the  act,  that  he  is  not 
liable  for  debts  thereafter  contracted  by  the 
corporation  until  he  makes  another  default 
In  the  filing  of  another  statement." 

While  the  president  and  secretary  are  made 
individually  liable,  both  civilly  and  crimi- 
nally, for  a  failute  to  comply  with  the  pro- 
visions .  of  the  above  statute,  yet  the  duty 
which  the  statute  imposes  attaches  to  them  as 
officials  of  the  corporation,  and  not  as  indi- 
viduals. It  is  an  official  duty  which  these 
officers  of  corporations  owe  to  those  of  the 
public  who  may  have  dealings  with  such  cor- 
porations. The  duty  attaches  to  the  indi- 
vidual only  by  virtue  of  the  office  he  holds  in 
the  corporation.  When  there  is  a  failure  to 
comply  with  the  statute  the  dereliction  con- 
tinues on  the  part  of  the  individual  only  so 
long  as  he  is  an  officer  of  the  corporation. 
When  his  relation  as  such  is  severed  he  has 
no  longer  any  duty  to  make  and  file  the  cer- 
tificate required  by  the  statute,  and  he  has 
no  power  to  do  so. 

[501 3  The  civil  liability  imposed  upon  these 
officers  "for  all  debts  of  such  corporation 
contracted  during  the  period  of  any  such 
neglect  or  refusal,"  therefore  includes  only 
those  debts  which  were  contracted  while  the 
individuals  were  officers  of  the  corporation. 
When  the  last  of  the  optional  dates  for  mak- 
ing the  report  specified  in  the  statute  has 
expired,  these  officers  are  also  liable  crimi- 
nally for  each  day  thereafter  that  they  fail 
to  make  such  report  until  they  go  out  of 
office,  but  no  longer. 

(2)  The  duties  and  responsibilities  of  the 
newly  elected  president  and  secretary  begin 
when  they  take  the  place. of  the  old.  One  of 
these  duties  would  be  to  acquaint  themselves 
with  the  financial  affairs  of  the  corporation 
and  to  know  whether  or  not  the  statute  re- 
quiring the  filing  of  the  annual  certificate 
had  been  complied  with  by  their  predecessors. 
If  it  had  not,  then  it  would  be  the  duty  of 
the  new  officers  to  file  the  same  as  soon  as 
they  ascertained  that  fact,  after  a  reason- 
able time  has  elapsed  for  making  an  investi- 
gation of  the  financial  affairs  of  the  corpora- 
tion. The  newly  elected  officers  from  that 
time,  so  to  speak,  step  into  the  shoes  of  their 
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predecessors  in  office,  and  their  liability,  both 
civil  and  criminal,  for  dereliction  in  failing 
to  make  the  certificate  is  the  same  as  their 
predecessors  would  have  been  had  they  con- 
tinued in  office.  The  dereliction,  as  we  have 
«een,  attaches  to  the  ones  who  hold  the  offices 
of  president  and  secretary  and  is  a  continu- 
ing dereliction  so  long  as  the  statute  is  not 
complied  with. 

Unless  the  newly  elected  officers,  succeeding 
old  ones,  were  required  to  make  the  certificate 
^Tithin  a  reasonable  time  alter  assuming  the 
duties  of  their  offices  there  might  be  a  long 
interval  in  which  the  financial  standing  of 
business  corporation  would  not  be  made 
known  to  the  public.  To  illustrate,  if  the 
first  elected  president  and  secretary  of  such 
corporation  should  let  the  15th  day  of  Feb- 
ruary or  the  loth  day  of  August  go  by  with- 
out filing  the  certificate,  and  thus  fail  to 
comply  with  the  statute,  and  if  they  then 
were  immediately  displaced  by  new  officers, 
[502]  these  newly  elected  officers  could  wait 
until  the  next  annual  period  before  making 
the  certificate  required  by  law  and  there 
would  be  an  interval  of  a  year  wherein  no 
certificate  was  filed  and  debts  could  be  con- 
tracted by  the  corporation  and  neither  the 
old  nor  the  new  officers  liable  therefor.  This 
would  frustrate  the  salutary  purpose  of  the 
law,  which  is  to  require  business  corpora- 
tions, through  their  president  and  secretary, 
to  advise  the  public  by  these  annual  certifi- 
cates of  their  financial  standing. 

(3)  But  counsel  for  appellants  contend 
that  the  outgoing  president  and  secretary, 
having  failed  to  comply  with  the  statute 
wliile  in  office,  wo'uld  continue  liable  for  debts 
of  the  corporation  contracted  until  the  next 
annual  date  for  filing  the  certificate;  that 
the  period  of  "such  neglect  or  refusal"  con- 
tinues till  that  time.  To  support  this  con- 
tention, they  cite  and  quote  at  length  from 
Providence  Steam  Engine  Co.  v.  Hubbard,  101 
I'.  S.  188,  25  U.  S.  (L.  ed.)  786.  In  that 
case  it  was  held  that  where  an  outgoing 
president  (under  a  statute  fixing  the  same 
dates  as  ours  for  filing  the  certificate)  failed 
to  file  the  certificate  while  he  was  in  office 
on  the  15th  of  February,  and  retired  without 
doing  so,  that  the  incoming  president  who 
was  elected  "less  than  two  months  prior"  to 
the  1.5th  of  August — the  next  annual  date — 
would  not  be  liable  for  a  debt  of  the  cor- 
poration contracted  before  he  took  his  office, 
nor  during  the  short  period  of  less  than  two 
months  between  the  date  of  his  election  and 
August  15 — the  date  when  he  had  to  file  his 
certificate — ^that  he  was  not  liable  for  such 
debt  even  though  his  default  continued  after 
that  date,  because  he  was  not  in  default  dur- 
ing the  period  when  the  debt  was  contracted. 
While  the  statute  under  review  in  that  case 
is  similar  to  ours,  the  facts  are  quite  dif- 


ferent. Much  that  is  said  in  the  opinion  is 
in  harmony  with  the  views  we  have  expressed, 
and  we  do  not  regard  the  case  as  authority 
to  support  the  contention  of  counsel.  But 
even  if  it  were,  we  could  not  follow  it,  for 
we  could  never  hold,  under  our  statute,  that 
the  retiring  president  and  secretary  who  had 
failed  to  file  the  certificate  [503]  would  be 
liable  for  debts  contracted  by  the  corpora- 
tion after  they  went  out  of  office.  They  would 
be  liable  and  could  be  sued  after  they  went 
out  of  office  for  the  debts  contracted  during 
the  period  of  their  default,  which  would  con- 
tinue until  their  retirement  if  they  neglected 
till  that  time  to  file  the  certificate.  If  the 
civil  liability  could  be  continued  for  debts 
created  thereafter,  then  the  criminal  liabilitv 
would  also  continue,  and  thus  individuals 
could  be  civilly  liable  for  debts  they  did  not 
contract,  and  had  no  power  to  prevent  and 
could  be  severely  punished  criminally  for  an 
act  they  did  not  and  could  not  do. 

Corporations  can  only  perform  their  duties 
to  the  public  through  their  officers  and  agents, 
and  as  shown  in  Griffin  v.  Long,  and  Beek- 
man  Lumber  Co.  v.  Ahem,  supra,  the  in- 
tention of  the  Legislature  was  to  impose  a 
duty  upon  corporations  to  make  these  cer- 
tificates showing  the  financial  standing  of 
the  corporation,  through  their  president  and 
secretary;  and  to  make  sure  that  the  duty 
was  discharged,  the  Legislature  made  these 
officers  individually  liable  for  failing  to  per- 
form such  duty.  Primarily  the  duty  under 
the  statute  is  one  which  the  corporation  owes 
the  public,  and  one  which  the  Legislature  has 
designated  must  be  performed  by  the  presi- 
dent and  secretary  of  such  corporation.  If 
it  is  a  duty  that  inheres  in  the  office  under 
the  statute,  then  it  is  one  which  these  officers, 
upon  assuming  their  offices,  must  perform  as 
soon  as  they  can  reasonably  do  so  where  it 
has  been  neglected  by  their  predecessors. 

In  this  view  of  the  statute,  there  is  no 
diflference  in  principle  between  this  case  and 
that  of  Boughton  v.  Otis,  21  N.  Y.  261-264, 
where  the  court  said:  "A  board  of  trustees 
guilty  of  default  in  January,  and  retiring 
from  office,  is  liable  for  all  antecedent  debts 
and  for  those  only;  and  that  the  successors, 
if  they  continue  the  default  until  the  next 
January,  and  no  longer,  are  liable  for  the 
debts  afterward  contracted  during  that  year, 
and  for  no  other.  If  the  persons  succeeding 
to  office  promptly  obey  the  requirement  of  the 
act,  they  will  escape  all  liability,  and  it 
[504]  is  plainly  just  that  they  should,  be- 
cause there  is  no  failure  of  duty  on  their  part. 
If  they  do  not,  they  very  properly  incur  the 
hazard  of  the  debts  which  they  themselves 
as  trustees  contract..  This  hazard  they  might 
be  quite  willing  to  incur ;  but  there  is  neither 
principle  nor  policy  in  making  them  responsi- 
ble for  the  acts  and  defaults  of  their  prede- 
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cessorg.  The  general  policy  of  the  act  is  im- 
munity from  personal  liability,  but  this  is 
attended  by  certain  conditions  demanding  the 
personal  observance  of  the  trustees." 

(4)  Applying  the  above  doctrine  to  the 
facts  of  this  record,  it  appears  that  the  com- 
pany was  incorporated  March  16,  1^12;  that 
its  then  president  and  secretary  did  not  file 
any  certificate  as  long  as  they  were  in  office. 
The  appellants  were  elected  October  8,  1913; 
they  filed  no  certificate  until  October,  1914. 
Thus  it  will  be  seen  that  appellants  allowed 
about  a  year  to  elapse  before  filing  the  cer- 
tificate. They  contend  that  under  the  stat- 
ute it  was  optional  with  them  to  file  either 
on  the  loth  of  February  or  the  15th  of  Au- 
gust succeeding  their  election,  and  that  their 
period  of  delinquency  therefore  did  not  be- 
gin until  August  15,  1914.  But,  as  we  have 
shown,  this  was  not  a  correct  view  of  the 
statute.  It  was  the  duty  of  appellants  to 
file  the  certificate  within  a  reasonable  time 
after  they  assumed  the  duties  of  their  offices, 
and  the  finding  of  the  chancellor  that  the 
amount  of  the  debts  for  which  the  decree  was 
rendered  were  incurred  during  the  period  of 
their  delinquency  is  not  against  the  preponder- 
ance of  the  evidence.  A  clear  preponderance 
of  the  evidence  showed  that  the  indebtedness 
for  which  the  decree  was  rendered  was  in 
the  shape  of  overdrafts  on  the  bank  which, 
with  interest  from  March  1,  1914,  up  to  the 
date  of  the  decree,  amount  to  the  sum  of 
$4,360,  for  which  the  decree  was  entered. 
Appellants  waited  too  long  to  file  the  cer- 
tificate and  these  overdrafts  represented  an 
indebtedness  that  accrued  during  the  period 
of  their  default,  for  there  is  undisputed  tes- 
timony in  the  record  to  the  effect  that  at 
times  when  the  pay  rolls  were  completed 
[505]  on  the  20th  of  each  month  the  over- 
drafts would  amount  to  practically  nothing. 

There  is  nothing  in  the  record  to  estop 
appellee  from  claiming  judgment  against  the 
appellants.  It  is  conceded  that  at  the  time 
appellee's  cashier  told  appellants  that  they 
would  not  be  held  personally  liable  on  the 
note  of  $5,000,  that  the  parties  did  not  have 
in  mind  the  statutory  liability  of  appellants. 
This  is  the  correct  view  of  the  evidence,  and 
appellee  was  thei;efore  not  estopped  from 
maintaining  this  suit  for  the  statutory  li- 
ability. 

The  decree  is  affirmed. 

Kirby,  J.,  dissenting. 


In  General, 

Statutes  making  officers  and  directors  of 
corporations  personally  liable  for  the  debts 
of  the  corporation  in  case  of  their  failure 
to  file  an  annual  report  of  the  financial  con- 
dition of  the  corporation  have  been  passed  in 
'  a  number  of  jurisdictions.  It  has  been  held 
that  such  a  statute  is  penal,  and  for  that 
reason  its  provisions  should  be  strictly  con- 
strued. Providence  Steam-Engine  Co.  v.  Hub- 
bard, 101  U.  S.  188,  25  U.  S.  (L.  ed.)  786. 
To  the  same  effect  see  Jackson  v.  Clifford, 
5  App.  Cas.  (D.  C.)  312;  Hoboken  Beef  Co. 
V.  Hand,  104  App.  Div.  390,  93  N.  Y.  S.  834. 

Under  the  Connecticut  statute  a  report  of 
the  corporation's  financial  status  isj  required 
to  be  deposited  with  the  town  clerk  on  or 
before  a  certain  date,  and  the  provision  is 
that  the  persons  neglecting  or  refusing  to 
comply  with  such  requirements  "shall  joint- 
ly and  severally  be  liable  to  an  action  found- 
ed on  the  statute  for  all  debts  of  such  cor- 
poration contracted  during  the  period  of  such 
neglect  or  refusal."  In  construing  this  stat- 
ute the  court  said  in  Providence,  etc  Co.  v. 
Hubbard,  101  U.  S.  188,  26  U.  S.  (L.  ed.) 
^  786:  "Intentfonal  neglect  and  refusal  create 
the  liability,  and  the  liability  extends  to  the 
debts  contracted  by  the  company  during  the 
period  of  such  neglect  and  refusal,  and  to 
no  others,  which  of  itself  is  sufficient  to  dis- 
prove the  theory  of  the  plaintiffs  that  the  de- 
fendant can  in  any  view  be  held  liable  for 
the  default  of  his  predecessor.  Officers  of 
the  kind  are  responsible  for  the  consequences 
of  their  own  neglect  or  refusal  to  comply 
with  the  statute  requirement  while  they  re- 
main in  office,  and  they  continue  to  be  lia- 
ble for  those  consequences  even  after  they 
go  out  of  office;  but  they  are  not  respon- 
sible for  the  consequences  of  subsequent  de- 
faults committed  by  their  successors,  nor 
are  the  successors  in  such  offices  in  anv 
way  responsible  for  the  consequences  of 
such  defaults  committed  by  their  predeces- 
sors in  office,  for  the  plain  reason  that  the 
language  of  the  statute  is  that  the  persons 
so  neglecting  or  refusing  .  .  .  shall  be 
liable  in  an  action  founded  on  the  statute 
for  all  debts  of  the  corporation  contracted 
during  the  period  of  such  neglect  or  refusal. 
.  .  .  Much  aid  in  construing  the  statute 
in  question  is  not  required,  as  the  language 
employed  by  the  legislature  speaks  its  own 
construction." 


NOTE. 

Statutory  Liability  of  Officer  for  Debts 
of  Corporation  as  Affected  by  Change 
of  Officers. 

In  General,  796. 
Liability  of  New  Officer,  790. 
Liability  of  Old  Officer,  706 


Liability  of  New  Officer. 

Statutes  imposing  a  liability  for  debts  on 
corporate  officers  failing  to  file  a  statement 
required  by  law  of  the  company*s  affairs  are 
passed  for  the  benefit  of  creditors,  whose 
reliance  always  is  on  the  officers  who  are 
'such  when  they  give  the  credit,  and  not  on 
persons  who  have  ceased  to  be  officers,  or  who 
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may  subsequently  become  such.  Proridence 
Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188, 
25  U.  S.  (L.  ed.)  786.  Accordingly  it  was 
held  in  that  case  that  a  person  who  was 
elected  president  of  a  corporation  three 
months  before  an  agreement  of  purchase  was 
made  by  the  corporation  but  four  days  before 
clelivery  was  made  thereunder  was  not  liable 
to  the  seller  for  the  price,  the  court  saying: 
'Three  things  must  concur  in  order  that  it 
can  be   held   that   the   defendant    is    liable: 

1.  That  he  was  president  of  the  corporation. 

2.  That  he  intentionally  neglected  or  refused 
to  deposit  the  described  certificate,  as  re- 
quired by  the  statute.  3.  That  the  debt 
"Was  contracted  during  the  period  of  such 
neglect  or  refusal.  Where  all  these  things 
concur,  the  president  is  liable,  not  for  all 
the  debts  of  the  corporation,  but  for  all 
such  as  were  contracted  while  he  was 
guilty  of  such  default.  If  he  was  not  the 
president  at  the  time  of  the  default,  or  if 
the  debt  was  contracted  before  he  was  in 
default,  then  he  is  not  liable,  as  the  case  is 
ndt  brought  within  the  letter  or  spirit  of  the 
statute.  Liability  in  such  a  case,  as  imposed, 
is  in  its  nature  penal,  and  in  order  to  render 
such  an  officer  responsible  it  must  appear  that 
he  has  neglected  or  refused  to  do  some  act 
which  the  law  made  it  his  duty  to  perform. 
Craw  V.  Easterly,  4  Lans.  (N.  Y.)  513,  621; 
Bond  y.  Clark,  6  Allen  (Mass.)  361-363; 
Harrisburg  Bank  v.  Com.  26  Pa.  St.  451. 
Marked  differences  exist  between  the  provi- 
sions of  the  New  York  statute  and  those  6t 
the  state  of  Connecticut,  the  latter  being 
much  less  stringent  than  the  former.  By 
the  New  York  law  the  duty  of  making  the 
annual  return  is  required  of  the  corporation 
itself,  and  the  penalty  for  neglect  is  imposed 
upon  the  trustees  who  are  intrusted  with  the 
management  of  its  affairs.  Consequently  it 
is  a  corporate  duty,  and  being  such,  each 
succeeding  board  is  bound  to  perform  it  if  it 
has  been  neglected  by  their  predecessors.  Un- 
like that,  the  duty  to  deposit  the  certificate 
under  the  Connecticut  stattte  is  devolved  on 
the  president  and  secretary  in  terms  which 
show  that  a  new  president  does  not  inherit 
the  consequences  of  neglect  of  duty  or  pecu- 
niary liability  from  his  predecessor  in  office. 
He  is  made  liable  for  his  own  neglect  and 
not  for  that  of  a  prior  officer,  as  clearly  ap- 
pears from  the  closing  sentence  of  the  penal 
wction.  In  New  York  the  trustees,  upon  de- 
fault, are  made  liable  for  all  the  outstanding 
debts  of  the  corporation,  whenever  contracted, 
but  in  Connecticut  the  president  and  secretary 
are  liable  only  for  debts  contracted  during 
the  period  of  such  neglect  or  refusal.  Prior 
to  his  election  the  president,  as  such,  had  no 
duty  to  perform  in  respect  to  such  a  certif- 
icate, which  is  a  self-evident  proposition,  and 
It  is  equally  clear  that  his  duty  in  that  regard 


ceased  when  he  ceased  to  be  president  of  the 
corporation.  Certificates  of  the  kind  are  re- 
quired to  be  made  and  deposited  with  the 
town  clerk  on  or  before  the  15th  of  February 
or  of  August,  as  explicitly  provided  by  the 
statute.  On  the  15th  of  February  of  that 
year  his  predecessor  was  in  office,  and  of 
course  the  defendant  was  under  no  obligation 
to  deposit  any  such  certificate  on  that  day, 
nor  was  he  in  any  manner  in  default  because 
his  predecessor  did  not  perform  that  duty. 
Argument  to  show  that  he  could  not  make 
and  deposit  such  a  certificate  before  he  was 
elected  is  unnecessary,  as  such  a  proposition 
would  be  absurd,  from  which  it  follows  that 
he  was  not  under  any  legal  obligation  to  per- 
form such  a  service  until  the  15th  of  August 
of  the  same  year,  it  appearing  that  his  elec- 
tion as  president  took  place  less  than  two 
months  prior  to  that  time.  Concede  that  it 
became  his  duty  as  president  to  make  and 
deposit  such  a  certificate  with  the  town  clerk 
on  the  15th  of  August  next  after  his  election, 
still  it  by  no  means  follows  that  the  present 
action  can  be  maintained,  as  it  clearly  ap- 
pears that  he  was  not  in  default  before  that 
time.  Proof  of  default  in  the  defendant  with- 
out more  will  not  maintain  the  action,  as  it 
is  also  incumbent  upon  the  plaintiffs  to  prove 
that  the  debt  alleged  was  contracted  during 
the  period  of  such  neglect  or  refusal.  Apply 
that  test  to  the  case  exhibited  in  the  record, 
and  it  is  clear  that  the  defendant  is  not  liable 
and  that  the  decision  of  the  court  below  is 
correct.  When  the  agreement  for  the  steam 
engine  was  made,  the  defendant  was  not 
president  of  the  corporation,  and  of  course  he 
was  not  in  default  at  that  time,  nor  was  he 
in  default  when  the  engine  was  delivered  and 
placed  in  position,  because  that  took  place,  in 
any  view  of  the  evidence,  one  month  before 
the  15th  of  August,  when  the  default  of  the 
defendant  commenced.  Prior  to  that  time  the 
defendant  was  never  in  default,  and  inasmuch 
as  the  debt  of  the  plaintiffs  was  not  contract- 
ed during  the  period  of  his  default,  he  was  not 
liable  for  that  debt." 

So  it  was  said  in  construing  a  similar  stat- 
ute in  Bought  on  v.  Otis,  21  N.  Y.  261,  affirmr 
ing  29  Barb.  196,  that  there  was  neither 
principle  nor  policy  in  making  officers  of  a 
corporation  responsible  for  the  acts  and  de- 
faults of  their  predecessors.  It  appeared  in 
that  case  that  the  corporation  had  a*  board  of 
trustees  who  were  in  office  on  the  Ist  of  Jan- 
uary, and  they  neglected  in  that  month  and 
afterwards  to  make  a  report  as  required  by 
the  act.  Two  of  them  went  out  in  the  follow- 
ing March  and  were  succeeded  by  two  others. 
A  suit  was  brought  against  the  last  mentioned 
trustees  before  the  end  of  that  year  for  goods 
sold  by  the  plaintiff  to  the  company  prior 
to  the  Ist  of  January  preceding.  It  was  held 
that  the  defendants  were  not  liable  since  no 
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part  of  the  debt  accrued  prior  to  the  time 
when  the  change  of  trustees  took  place. 
In  Austin  v.  Berlin,  13  Colo.  198,  22  Pac. 
433,  wherein  the  facts  were  similar  to  those 
of  the  case  last  cited,  it  w^as  said:  ''It  may 
frequently  happen  that  the  term  of  office  of 
the  directors  in  charge  of  the  corporate  busi- 
ness may  expire,  as  in  this  case,  after  an  in- 
debtedness has  been  created,  and  after  default; 
and  it  would  be  an  imreasonable  construc- 
tion of  the  statute  to  make  their  successors 
in  office  liable  for  an  indebtedness  in  the  in- 
curring of  which  they  had  no  voice,  solely 
on  account  of  a  default  which  they  were 
powerless  to  prevent.  They  could  not  prevent 
it,  having  no  voice  in  the  corporate  manage- 
ment at  the  time  the  default  occurred,  while 
the  liability  would  attach  to  them  immiS- 
diately  upon  their  induction  into  office,  and, 
having  once  attached,  the  consequences  could 
not  be  averted  by  thereafter  filing  the  report, 
as  under  the  statute  provision  is  made  for 
preventing  further  liability  only  by  filing  the 
report;  and  by  so  doing  the  directors  would 
not  be  released  from  liability  already  in- 
curred. When  the  liability  has  once  attached 
it  remains  fixed  and  permanent,  and  no  way 
of  escaping  its  consequences  is  provided.  To 
hold  the  trustees  in  no  way  responsible  for 
the  default  liable  to  the  statutory  penalty 
would  in  our  judgment  be  an  Interpretation 
that  would  result  most  disastrously  to  cor- 
porations in  general,  and  be  repugnant  to  the 
general  policy  of  the  act,  which  is  to  prevent 
individual  liability.  Such  a  construction, 
would  most  effectually  deter  prudent  men 
from  assuming  the  management  of  the  cor- 
porate business  in  case  the  affairs  of  the 
corporation  should  become  involved,  as  the 
result  of  business  depression,  improvident, 
reckless  or  criminal  conduct  on  the  part  of 
the  previous  board  of  directors.  A  better 
and  safer  construction  is  tliat  which  limits 
the  liability  of  the  trustees  chargeable  with 
the  neglect  of  duty.  If  we  construe  the 
phrase  'all  the  directors  or  trustees,'  as  used 
in  the  statute,  to  refer  to  such  directors  or 
trustees  only  as  are  chargeable  with  the  de- 
fault, no  violence  i%  done  to  the  language 
used,  a  more  reasonable  result  will  be  reached, 
and  one  that  is  fully  supported  by  precedent. 
The  New  York  statute  reads:  'All  the  trus- 
tees of  the  eomps.ny  shall  be  jointly  and 
severally  •  liable  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be 
contracted  before  such  report  shall  be  made.' 
A  comparison  of  the  two  acts  shows  that 
the  statutes  are,  so  far  as  the  liability  ol 
the  officers  is  concerned,  practically  the  same, 
with  the  single  exception  of  the  limitation  as 
to  the  time  within  which  the  debts  must  have 
been  contracted,  found  in  the  Colorado  law. 
The  New  York  statute  has  been  frequently 
under  review  by  the  courts  of  that  state,  and 
the  construction  iiniversally  placed  upon  it 


will  be  found  to  be  in  full  accord  with  the 
conclusions  we  have  reached." 

In  the  reported  case  an  action  against  tlie 
newly  elected  president  under  a  similar  stat- 
ute was  successfully  sustained,  but  it  ap- 
peared that  the  debt,  which  was  in  the  nature 
of  overdrafts  on  the  bank,  accrued  during  the 
period  of  the  new  president.  The  court  also 
holds  that  it  was  the  duty  of  the  incoming 
officer  to  file  the  necessary  certificate  within 
a  reasonable  time  after  he  assumed  his  duties, 
on  failure  to  do  which  liability  attached  to 
him  under  the  statute.  See  to  the  same  effect 
Risdon  Iron,  etc.  Works  y.  VonStorch,  166* 
Fed.  936. 

A  statute  providing  that  ''those  directors 
by  whose  official  mismanagement  a  loss  or  de- 
ficiency of  capital  stock  occurs,  shall  be  liable 
therefor  in  their  individual  capacity,"  and 
which  further  provided  that  a  creditor  may 
avail  himself  of  the  directors'  liability,  waa 
held  in  Mut.  Redemption  Bank  v.  Hill,  56> 
Me.  385,  96  Am.  Dec.  470,  not  to  apply  to- 
new  directors,  as  th^  could  not  be  liable 
for  the  mismanagement  of  the  directors  of  a 
proceeding  year. 

The  mere  fact  t&at  notea  were  given  by 
the  corporation  when  the  new  officers  aa> 
Biuned  their  duties,  which  notes  were  execut- 
ed in  consideration  of  a  previous  debt,  ha» 
been  held  not  to  change  the  obligation  and 
not  to  render  the  new  officers  liable.  Bonght- 
(Hi  V.  Otis,  21  N.  Y.  261,  affurtniing  29  Barb. 
196.  See  to  the  same  effect  Hoyt  v.  Haaee, 
80  111.  App.  187. 

A  criminal  liability  of  directora  for  failure 
to  file  a  financial  report,  attaches  to  those 
who  are  in  office  at  the  time  fixed  by  law  for 
the  issuing  of  the  statement  and  does  not 
affect  a  director  who  assumes  office  after 
that  time.     State  v.  Cox,  88  Ind.  254. 

In,  an  action  under  a  New  York  statute 
(then  Stock  Corporation  Law,  §  30,  and  now 
repealed  by  a  substituted  provision  embodied 
in  section  34  of  the  same  law,  McKinney's 
Consoi.  Laws,  Book  58,  p.  186)  which  declares- 
that  if  the  annual  financial  report  is  not 
made  and  filed  "the  directors  shall  jointly 
and  severally  be  personally  liable  for  all  the 
debts  of  the  corporation  then  existing"  it 
has  been  held  that  where  a  director  waa 
elected  in  1895  his  default  in  filing  the  report 
accrued  in  1896  and  his  liability  then  at- 
tached to  debts  then  existing,  whether  due 
or  not.  Morgan  v.  Hedstrom,  164  N.  Y.  224^ 
58  N.  £.  26,  affimiinff  25  App.  Div.  547,  49 
NT.  Y.  S.  1049,  wherein  it  was  said:  "Suc- 
cessive defaults  by  the  same  directors  do  not 
renew  as  to  them  the  penalty  already  in- 
curred, but  when  a  new  member  comes  into- 
the  board  a  new  default  makes  him  jointly 
and  severally  liable  for  the  debts  'then  exist- 
ing,' that  is,  he  becomes  jointly  liable  with 
the  old  members  of  the  new  defaulting  Ix^ard. 
As  they  were  already  liable  because  of  their- 
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previous  default,  the  new  member  is  jointly 
associated  with  them  in  tliat  liability  ao  long 
as  their  several  liability  is  concurrent/'  See 
also  Carley  v.  Hodges,  19  Hun  (N.  Y.)  187 
(trustee).  So  it  was  said  in  Sinclair  v.  Ful- 
ler, 158  N.  Y.  607,  53  N.  E.  510,  affirming  9 
App.  Div.  297,  41  N.  Y.  S.  193  that  'this 
clause  ( §  30  of  Stock  Corporation  Law )  which 
was  taken  from  the  12th  section  of  the  Manu- 
facturing Act  (Laws  1848,  c.  40)  has  received 
construction  in  this  court,  it  being  held  that 
the  liability  for  default  in  publishing  the 
required  annual  report  is  limited  to  debts 
contracted  while  the  director  continues  in 
office,  and  does  not  include  a  debt  incurred 
after  he  ceases  to  be  a  director,  although  the 
default  continues."  See  to  the  same  effect 
Cavanaugh  v.  Patterson,  41  Colo.  158,  91  Pac. 
1117;  Chandler  v.  Hoag,  2  Hun  613,  affirmed 
m  63  N.  Y.  624  (trustee) ;  McHarg  v.  East- 
man, 7  Robt.  (N.  Y.)  137;  Shaler,  etc.  Co.  v. 
Bliss,  27  N.  Y.  297,  affimuing  34  Barb.  309. 
See  also  Dunn  y.  Neustadtl,  72  Misc.  1,  129 
N,  Y.  S.  161. 

The  Montaaa  statute  makes  all  the  direc- 
tors of  the  corporation  liable  for  the  corporate 
debts  on  the  company's  failure  to  file  its 
annual  financial  report;  but  that  liability 
attaches  only  for  debts  incurred  during  their 
term  of  ofllce,  and  not  to  a  debt  which  arisoB 
out  of  an  agreement  made  prior  to  the  elec- 
tion of  ^e  incoming  directors  and  which  is 
to  be  performed  after  they  have  come  in. 
Risdon  Iron  Works  t.  VonStorch,  166  Fed. 
936.  In  that  case,  an  action  to  enforce  the 
statutory  liability,  it  appeared  that  the  plain- 
tiff had  contracted  to  build  a  certain  machine 
for  the  company  which  contract  was  signed 
on  June  1,  1900^  and  was  to  be  completed' 
within  five  months,  payment  to  be  made  by 
instalmenta  The  machine  was  completed 
two  days  after  the  defendants  were  elected, 
and  the  last  instalment  for  which  the  suit 
was  brought  was  due  thirty  days  after  com- 
pletion. In  denying  relief  it  was  said:  "In 
a  case  such  as  we  have  here,  the  debt  is 
incurred  at  the  time  the  .obligation  is  entered- 
into,  out  of  which  it  g^ows,  and  becomes  an 
existing  indebtedness,  within  the  meaning  of 
the  statute  under  discussion,  from  that  time, 
the  liability  for  which,  on  the  failure  to  file 
an  annual  report,  attaches  to  the  directors 
whose  default  tills  is,  and  that  it  cannot 
rightly  be  said  to  be  contracted  or  incurred 
by  a  subsequent  board,  so  as  to  make  them 
liable,  simply  because  it  matures  by  per- 
formance and  becomes  payable  after  they 
have  come  in.  This  is,  however,  still  another 
view  by  which  the  defendants  are  relieved. 
Ut  it  be  assumed,  contrary  to  what  is  found 
above,  that  the  dredger  was  not  completed 
and  delivered  prior  to  their  election  as  dir^« 
tors  on  January  8, 1901,  and  not.  In  fact,  until 
January  10th,  two  dayS)  afterwards,  when  the 
price  was  charged  up  by  the  plaintiffs   on 


their  books.  It  could  not  have  been  later 
than  that,  under  the  evidence,  there  being 
no  right  to  make  the  charge  until  the  price 
rhad  been  earned  by  performance,  until  which 
it  is  not  to  be  supposed  that  this  would  be 
done.  Let  it  be  assumed,  also,  that  not  imtil 
then  was  the  indebtedness  incurred  within 
the  meaning  of  the  law.  But,  even  so,  the 
defendants  Would  not  be  made  liable  thereby. 
They  were  clearly  entitled  to  a  reasonable 
Interval  after  their  election  to  acquaint 
themselves  with  the  affairs  of  the  company, 
and  to  supply,  when  they  had  learned  of  it, 
the  annual  report  which  their  predecessors 
had  neglected  to  make,  which,  if  they  them- 
selves made  with  reasonable  promptness,  no 
liability  as  to  anything  attached.  Boughton 
V.  Otis,  21  N.  Y.  261.  But  having  been  only 
elected  January  8th,  and  the  debt  in  con- 
troversy becoming  due  within  two  days,  on 
January  10th,  they  could  not  within  that 
brief  time  be  expected  to  meet  this  duty,  so 
as  to  be  chargeable,  if  they  did  not,  with  a 
continuance  of  the  default.  Or,  in  other 
words,  the  debt  having  become  due  before 
they  could  be  called  upon  to  act,  it  cannot, 
upon  the  construction  of  the  statute  most 
Unfavorable  to  them,  be  regarded  as  one 
which  waa  contracted  by  them  while  in  de- 
fault, for  which  they  would  thereby  be  bound. 
It  may  be  that  this  leaves  no  one  for  the 
plaintiffs  to  look  to  outside  of  the  company 
Itself;  not  the  retiring  directors,  because  they 
were  no  longer  in  office  when  the  debt  ma- 
tured (Sinclair  v.  Fuller,  158  N.  Y.  607,  63 
K.  £>.  510) ;  nor  yet  the  incoming  board, 
because  they  had  not  had  time  to  make  a 
report.  But  with  that  we  are  not  concerned. 
The  case  is  one  of  strict  law,  which  is  not  to 
be  so  construed  as  to  work  injustice,  nor  to 
be  deviated  from  to  favor  either  side.  An 
easy  escape  from  any  such  situation  would 
be  to  hold,  as  contended  for  above,  that  the 
indebtedness  was  incurred  when  the  dredger 
was  ordered,  and  an  additional  argument  for 
it  is  afforded  thereby.  But  if  this  is  not 
agreed  to,  still  the  plaintiffs  had  it  in  their 
own  hands  to  avoid  the  dilemma  by  advanc- 
ing or  retarding  the  delivery,  and  there  is 
no  occasion,  therefore,  to  help  them  out  to 
the  detriment  of  the  defendants,  who  had  no 
such  chance.  It  is  true  that  no  report  was 
filed  by  the  latter  until  September  came 
around  again.  But  that  does  not  change  the 
result.  They  were  liable  to  the  plaintiffs  as 
the  case  stood,  at  the  time  the  debt  matured, 
on  January  10th,  or  not  at  all,  and  nothing 
after  that,  according  to  the  statute,  made 
them  answerable,  until  the  time  came  for 
filing  the  next  annual  report." 

Liability  of  Old  Officer. 

Under  the  Connecticut  statute  officers  are 
responsible  for  the  consequences  of  their  own 
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neglect  or  refusal  to  comply  with  the  stat- 
utory requirement  of  the  filing  of  a  report 
while  thev  remain  in  office  and  thev  continue 
to  be  liable  for  those  consequences  even  after 
they  go  out  of  office;  but  they  are  not  re- 
sponsible for  the  consequences  of  subsequent 
defaults  committed  by  their  successors.  Prov- 
idence Steam-Engine  Co.  v.  Hubbard,  101 
V.  S.  188,  25  U.  8.  (L.^ed.)  786.  And  see 
the  reported  case. 

In  Sinclair  v.  Fuller,  168  N.  Y.  607,  53 
N.  E.  510,  affirming  9  App.  Div.  297,  41 
K.  Y.  S.  193,  it  appeared  that  the  defendant 
was  a  director  in  1892  and  1893  and  in  those 
years  failed  to-  perform  his  duty  to  cause  a' 
report  to  be  made  and  filed  as  required  by  the 
statute.  In  an  action  by  a  creditor  against 
him  it  was  held  that  he  was  not  liable,  since 
the  debt  of  the  corporation  to  the  plaintiff 
was  not  contracted  until  after  he  ceased  to 
be  a  director. 

The  resignation  of  a  director  by  notice  in 
writing  to  that  effect  to  the  president  of  the 
corporation,  is  a  valid  and  effective  resigna- 
tion sufficient  to  relieve  him  from  liabilitv 
for  a  debt  of  the  corporation  incurred  after 
the  resignation  and  before  the  annual  finan- 
cial statement  is  due;  though  the  resignation 
is  not  in  strict  compliance  with  the  require- 
ments of  the  statute.  B.  F.  Goodrich  Rubber 
Co.  V.  Helena  Motor  Car  Co.  53  Mont.  526, 
105  Pac.  454. 

^The  right  of  resignation  has  always  been 
conceded  to  a  director  of  a  private  corpora- 
tion, subject,  of  course,  to  any  and  all  lia- 
bilities that  had,  by  law,  been  imposed  upon 
him,  while  in  office.  If  his  resignation  is 
effective,  he  cannot  be  made  liable  for  any 
subsequent  acts  or  defaults  of  the  corpora- 
tion, or  of  its  board  of  directors,  unless  by 
express  provision  of  the  statute  under  which 
the  company  is  incorporated."  Jackson  v. 
Clifford,  5  App.  Cas.  (D.  C.)  312,  wherein 
in  an  action  to  enforce  the  statutory  liability 
it  was  said:  ''When  this  statute  declares 
that  all  the  trustees  shall  be  liable,  it  cer- 
tainly does  not  mean  all  the  trustees  who 
may  have  held  positions  in  the  board  at  any 
previous  time.  It  means  only  the  trustees 
who  are  in  control  of  the  affn'  -r^  of  the  cor- 
poration at  the  time  of  the  default  made, 
and  who  have  incurred  the  penalty  by  their 
neglect  of  duty.  If,  therefore,  Marini  was 
not  one  of  the  trustees  or  directors  of  the 
company  at  that  time  when  the  report  should 
have  been  made,  he  did  not  incur  the  penalty 
imposed  for  the  neglect  of  that  duty.  This 
would  seem  to  be  in  accordance  with  the 
plain  dictates  of  reason  and  justice  upon  the 
subject." 

In  Buck  V.  Barker,  5  N.  Y.  St.  Rep.  826, 
it  appeared  that  the  defendant  was  elected 
a  director  on  the  organization  of  a  corpora- 
tion in  February,  1885,  and  continued  to  act 


as  such  until  February,  1886,  when  an  annual 
election  was  held  and  another  person  was 
elected  in  his  place  who  declined  to  qualify 
or  serve.  Subsequently  and  in  April,  1886. 
the  defendant  was  again  elected  a  director 
and  continued  to  serve  until  the  corporation 
ceased  to  do  business.  Tlie  plaintiff  rendered 
services  to  the  corporation  between  February 
and  October,  1886,  for  which  he  sought  to 
hold  the  defendant  personally  liable  under 
the  statute  for  the  failure  to  file  the  annual 
financial  report.  It  was  held  that  the  de- 
fendant was  chargeable  with  the  debt. 

In  Duckworth  v.  Roach,  8  Daly  (N.  Y.) 
159,  it  appeared  that  a  debt  was  incurred  in 
1873.  There  was  no  failure  on  the  part  of 
the  trustees  to  file  the  annual  report  within 
twenty  days  after  January  1,  1874,  but  there 
was  such  failure  to  file  it  in  1875.  It  was 
held  that  the  trustees  who  went  out  of  office 
prior  to  1875  were  not  liaJble  for  the  neglect 
of  their  successors  in  office  to  make  reports. 

A  statute  which  provides  that  directors 
shall  be  liable  in  their  individual  property 
for  any  debt  that  they  may  contract  in  the 
name  of  the  corporation  over  and  above  the 
solvent  stock  thereof,  will  not  be  interpreted 
so  as  to  render  an  old  director  liable  for 
violation  of  the  statute  committed  by  his 
successors,  nor  will  the  statutory  liability  be 
enforced  against  a  director  who  does  not  con- 
cur in  the  violation.  Schofield  v.  Henderson, 
67  Ind.  258,  wherein  it  was  said:  'This  sec- 
tion of  the  statute,  it  will  be  observed,  is 
penal  in  its  provisions,  and  therefore  it  must 
be  strictly  construed.  Certainly,  it  cannot  be 
so  enlarged  by  construction,  as  to  make  it 
applicable  to  a  case  not  within  the  letter 
of  the  statute.  It  is  said  by  the  appellant's 
counsel,  commenting  upon  the  second  par- 
agraph of  the  appellees'  answer,  'that  a  pro- 
test and  objection  by  any  part  of  the  board 
of  directors  will  do  them  no  good,  as  the 
statute  makes  no  provision  for  any  such 
protest  and  objection.*  In  coming  to  this 
conclusion  the  learned  counsel,  as  it  seems  to 
us,  place  a  narrow  and  rigid  construction 
upon  the  statute,  which  we  are  not  inclined 
to  adopt.  The  doctrine  of  vicarious  punish- 
ment, as  between  man  and  man,  a  rule  which 
will  punish  one  man,  either  in  person  or 
property,  for  another's  sins,  whether  of  omis- 
sion or  commission,  is  not  in  harmony,  we 
think,  with  our  laws  and  institutions.  Pos- 
sibly, it  may  be  within  the  power  of  the 
legislature  to  provide  by  law,  that  the  prop- 
erty of  one  man  shall  be  liable  for  a  debt 
resulting  from  the  act  of  another  man,  when 
the  former  did  not  participate  in,  nor  author- 
ize, the  act  in  question,  and  when  it  waa 
done  not  only  without  his  consent  but  over 
his  protest  and  objections  against  such  act. 
AVhen  the  legislature  may  enact  a  statute 
containing  such   provisions,   it   will  be  tihie 
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enough  for  this  court  to  consider  and  decide 
upon  the  force  and  effect  thereof.  We  are 
satisfied  that  the  section  of  the  statute  now 
under  consideration  cannot  reasonably  be, 
and  ought  not  to  be,  so  construed  as  to  render 
the  directors  who  did  not  make  the  contract 
in  the  name  of  their  company,  but  protested 
against  it  and  objected  thereto,  liable  in 
their  individual  property  for  any  debt  grow- 
ing out  of  such  contract.  The  plain  letter 
of  the  statute  subjects  only  the  directors 
who  may  contract  a  debt  over  and  above  the 
solvent  stock  of  their  company,  in  its  name, 
to  the  penalty  of  an  individual  liability 
therefor.  We  must  decline  to  provide,  by 
construction  merely,  that  the  directors  who 
did  not  contract  the  debt,  but  protested 
against  and  objected  to  such  contract,  shall 
also  be  liable  in  their  individual  property 
for  such  debt.  But  it  is  claimed  by  the  ap- 
pellant's counsel,  that  this  second  paragraph 
of  answer  was  bad,  on  the  demurrer  thereto, 
because  it  did  not  show  that  the  protest  and 
objections  of  the  appellees  Tarleton  and  Eg- 
bert, mentioned  in  said  paragraph,  had  been 
reduced  to  writing  and  signed  by  them,  and 
entered  of  record  in  the  proper  books  of  the 
company.  It  may  be  conceded,  that  it  would 
have  been  the  better  course  for  Tarleton  and 
Egbert  to  pursue,  to  have  had  an  entry  made 
on  the  proper  books  of  the  company,  showing 
that  they  did  not  consent  to  nor  join  in 
contracting  any  debt  over  and  above  the 
solvent  stock  of  the  company.  It  was  not 
necessary,  however,  that  they  should  have 
made  a  formal  written  protest  against,  or 
have  presented  their  written  objections  to, 
the  action  of  the  other  directors,  or  that 
such  protest  and  objections  should  have  been 
recorded  in  the  books  of  the  company.  Under 
the  statute,  as  we  construe  it,  the  important 
fact  for  them  to  aver,  in  their  line  of  defense, 
was,  that  they,  as  directors,  did  not  contract, 
nor  consent  to  or  concur  in  contracting,  in 
the  name  of  the  company,  any  debt  over  and 
above  the  solvent  stock  of  the  company.  This 
fact  was,  we  think,  substantially  alleged  in 
the  second  paragraph  of  the  answer,  and  it 
was  not  necessary,  as  it  seems  to  us,  that 
the  paragraph  should  have  shown  that  they 
had  reduced  this  fact  to  writing,  or  signed 
the  same,  or  had  it  recorded  in  the  proper 
books  of  the  company.  In  another  point  of 
view,  it  seems  to  us  that  the  demurrer  to 
this  paragraph  of  answer  was  correctly  over- 
ruled. It  was  the  answer  not  only  of  Tarle- 
ton and  Egbert,  but  of  all  the  defendants  to 
the  action,  five  in  number.  As  to  three  of 
these  defendants,  Henderson,  Stafford  and 
Radford,  the  paragraph  certainly  stated  facts 
sufficient,  if  true,  and  the  demurrer  conceded 
their  truth,  to  constitute  a  good  defense  to 
the  action;  for,  as  to  them,  it  was  alleged 
that  their  terms  of  office  had  expired,  and 
Ann.  Cas.  19181). — 51. 


they  had  ceased  to  be  directors  of  the  com- 
pany, and  their  places,  as  such  directors, 
had  been  filled  by  their  successors  in  o^ce, 
before  any  debts  had  been  contracted  by  the 
directors,  as  alleged  in  the  complaint,  over 
and  above  the  solvent  stock  of  the  company. 
Surely  these  alleged  facts,  if  sustained  by  the 
evidence,  would  have  constituted  a  complete 
bar  to  the  appellant's  action  against  the  de- 
fendants Henderson,  Stafford  and  Kadford." 
See  to  the  same  effect  Windham,  etc.  Sav. 
Inst.  V.  Sprague,  43  Vt.  602.  And  a  director 
will  be  liable  to  a  creditor  under  such  a 
statute  if  he  continues  to  act  after  the  ex- 
piration of  the  term  for  which  he  was  elected. 
Baker  v.  Smith  (R.  I.)  102  Atl.  721, 
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Mnnlolpal  Corporations  —  Idabillty  for 
Tort  —  Bfalntenance  of  Pesthonse  as 
GoTemmiental  Fnnotion. 

Where  a  municipal  corporation  maintains 
a  pesthouse  for  the  treatment  and  isolation 
of  persons  who  have  been  exposed  to  or  af- 
fected with  smallpox,  it  performs  a  govern- 
mental duty. 

[See  note  at  end  of  this  case.] 


The  rule  that  the  governmental  agencies 
of  the  state  are  not  liable  in  an  action  of 
tort  for  either  misfeasance  or  nonfeasance  is 
applied  to  an  action  against  a  city  to  recover 
damages  for  personal  injuries  resulting  from 
the  defective  condition  of  the  floor  of  a  pest- 
house  where  plaintiff,  who  was  affected  wiUi 
smallpox,  was  confined  by  the  city  authorities. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  CJourt,  Wyandotte 
county:     Ht7TOHINg8,  Judge. 

Action  by  John  Butler,  plaintiff,  against 
City  of  Kansas  City,  Kan.,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.     Reversed. 

R,  J.  Higgins,  W.  H,  McOwmish  and  Lee 
Judy  for  appellant. 

[239]  PoBTEB,  J. — John  Butler  sued  the 
city  of  Kansas  City  to  recover  damages  tgr 
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personal  injuries  alleged  to  have  been  caused 
by  the  city's  negligence.  The  city  maintains 
a  pesthouse  where  persons  affected  with  small- 
pox are  taken  for  isolation  and  treatment. 
The  petition  alleged  that  Butler  became  sick 
with  smallpox  and  was  taken  by  employees 
of  the  city  and  confined  in  one  of  the  rooms 
or  wards  of  the  pesthouse,  where  each  mom- 
ing  he  was  obliged  to  start  a  fire,  and  that 
blood-poisoning  resulted  from  a  splinter  of 
the  flooring  which  entered  his  bare  foot  as 
he  walked  from  the  bed  to  the  stove.  The 
petition  alleged  that  the  city  was  n^ligent 
in  maintaining  the  floor  of  the  room  in  a 
defective  and  dangerous  condition.  A  de- 
murrer to  the  petition  was  overruled.  The 
city  elected  to  stand  upon  the  demurrer  and 
has  appealed. 

[240]  The  contention  of  the  city  is,  that 
in  maintaining  a  pesthouse  it  was  performing 
a  governmental  duty  under  the  police  power 
of  the  state,  and  therefore  can  not  be  held 
liable  for  negligence  causing  injuries  to  per- 
sons who  were  in  the  pesthouse  for  treat- 
ment and  isolation  while  affected  with  small- 
pox. 

On  the  same  principle  a  similar  immunity 
from  liability  has  been  held  to  exist  in  a  case 
where  a  county  is  sued' by  an  inmate  of  a 
jail  for  injuries  resulting  from  negligence 
in  the  manner  in  which  the  jail  was  main- 
tained. (Pfefferle  v.  Comm'rs  of  Lyon  Coun- 
ty, 39  Kan.  432,  18  Pac.  606.)  The  decision 
in  that  case  was  placed  upon  the  ground  that 
un  respect  to  persons  committed  to  its  cus- 
tody, the  county  was  engaged  in  the  per- 
formance of  a  governmental  duty  'for  the 
benefit  of  the  state  and  possessed  the  same 
immunity  as  the  state. 

In  Thomas  v.  Ellis  County,  91  Kan.  443, 
138  Pac.  409,  it  was  said: 

"Counties  are  mere  auxiliary  agencies  of 
the  state  government,  and,  like  the  state, 
are  immune  from  liability  on  account  of  dam- 
ages occasioned  by  the  manner  in  which  they 
exercise  or  fail  to  exercise  their  governmen- 
tal powers."     (Syl.  U  1.) 

(See  also  State  v.  Lawrence,  79  Kan.  234, 
250,  100  Pac.  485.) 

The  same  doctrine  was  applied  in  a  case 
of  malicious  prosecution.  (Caldwell  ▼. 
Prunelle,  57  Kan.  511,  46  Pac.  949.)  It  was 
there  held  that  in  enforcing  a  police  regu- 
lation the  officers  of  the  city  were  exercising 
a  public  and  governmental  function.  In  the 
opinion  it  was  said: 

"For  the  manner  in  which  they  exercise 
their  powers  and  duties  in  this  respect  the 
city  is  not  liable."     (p.  513.) 

The  case  of  Edson  v.  Olathe,  81  Kan.  328, 
105  Pac.  521,  rehearing  denied,  82  Kan.  4, 
107  Pac.  639,  36  L.R.A.(N.S.)  866,  recog- 
nized the  distinction  between  the  governmen- 


tal and  proprietary  functions  of  municipal 
corporations  generally,  and  as  affecting  prop- 
erty and  contract  rights.  (See  authorities 
cited  in  opinion.)  Another  case  more  nearly 
in  point  as  to  the  facts,  and  in  which  the 
controlling  queation  was  the  distinction  be- 
tween the  liability  of  a  city  for  an  act  done 
by  it  in  its  public  capacity  as  a  part  of  the 
political  subdivisions  of  the  state  and  ita 
liability  for  an  act  done  to  its  private  ad- 
vantage in  relation  to  which  the  [241]  state 
at  large  has  no  interest,  is  La  Clef  v.  Con- 
cordia, 41  Kan.  323,  21  Pac.  272.  There  the 
plaintiff  brought  an  action  to  recover  dam- 
ages to  his  health  by  the  negligent  condition- 
of  a  jail  in  which  he  was  confined  for  the 
violation  of  a  city  ordinance.  It  was  held 
that  the  city  in  maintaining  the  jail  stands 
in  the  same  attitude  as  counties  and  is  not 
liable  for  injuries  resulting  from  the  enforce- 
ment of  public  laws  affecting  the  state  at 
large. 

It  is  a  general  rule  that  the  governmental 
agencies  of  the  state  are  not  liable  in  an 
action  of  tort  for  either  nonfeasance  or  mis- 
feasance. (Fowle  V.  Alexa'ndria,  3  Pet.  398» 
7  U.  S.  (L.  ed.)  719;  Maxmilian  v.  New 
York,  62  N.  Y.  160,  164,  165,  20  Am.  Rep. 
468.)  Judge  Dillon  states  the  law  as  fol- 
lows: 

"The  power  or  even  duty  on  the  part  of 
a  municipal  corporation  to  make  provisiom 
for  the  pUrhlio  health  and  for  the  oare  of 
the  sick  and  destitute,  appertains  to  it  in 
its  govermental  or  public,  and  not  in  it» 
corporate,  or  as  it  is  sometimes  called,  pri- 
vate capacity.  And  therefore  where  a  city, 
under  its  charter,  and  the  general  law  of  the- 
state  enacted  to  prevent  the  spread  of  con- 
tagious diseases,  establishea  a  hoapital,  it  i» 
not  responsible  to  persons  injured  by  reason 
of  the  misconduct  of  its  agents  and  employees- 
therein."  (4  Dillon,  Municipal  Corporations, 
5th  Ed.  §  1661. ) 

Among  the  cases  cited  in  the  notes  whidt 
are  directly  in  point,  see  Evans  v.  Kankakee, 
231  111.  223,  83  N.  E.  223,  13  L.R,A.(N.S.> 
1190;  Sherbourne  v.  Yuba  County,  21  Cal. 
113,  81  Am.  Dec.  151;  Summers  v.  Daviess 
County,  103  Ind.  262,  2  N.  E.  725,  53  Ana. 
Rep.  512  r  Richmond  v.  Long,  17  Grat.  (Va.) 
376,  94  Am.  Dec.  461;  Murtaugh  v.  St.  Louis, 
44  Mo.  479. 

In  Barbour  y.  Ellsworth,  67  Me.  294,  ik 
well  person  was  taken  to  a  hospital  for  small- 
pox, where  he  contracted  the  disease.  Al- 
leging  that  he  had  not  been  suitably  or 
sufficiently  cared  for,  he  sued  the  city  for 
damages,  and  it  was  held  there  wae  no  liabil- 
ity. In  Lynch  v.  North  Yakima,  37  Wash. 
657,  80  Pac.  79,  12  L.R.A.(N.S.)  261,  it  was 
held  that  the  city  was  not  liable  for  the  act 
of  a  policeman  who  took  a  person  exposed  to 
smallpox   into'  a   building  occupied   by    the 


BUTLER  y.  KANSAS  CITY. 

97  Kan.  tS9, 


803 


lire  department,  thereby  exposing  the  em- 
ployees to  contagion. 

The  duty  of  a  miinicipal  corporation  to 
conserve  the  public  health  is  governmental, 
and  it  is  not  liable  for  injuries  inflicted 
[242]  while  performing  such  duty.  (6  Mc- 
Quillin,  Municipal  Corporations,  §  2669.) 

The  petition  failed  to  state  a  cause  of  ac- 
tion against  the  city,  and  the  judgment  is 
reversed  with  directions  to  sustain  the  de- 
murrer. 


NOTE. 

IdabiUty  of  MunioipaUty  for  NegU- 
Senoe  in  Reapeot  to  Condition  of  or 
Perforauuioe  of  Services  Incident  to 
Hospitals,  Pesthonsesy  and  Alms- 
lionses. 

Introductory,  803. 

Hospital  or   Pesthouse,    803. 

Almshouse,  810. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  liability  of  a 
municipality  for  negligence  in  respect  to  the 
condition  of  or  the  performance  of  services 
incident  to  hospitals,  pesthouses  or  alms- 
houses. The  earlier  cases  on  the  subject  are 
collected  in  the  notes  to  Twyman  v.  Frank- 
fort, 4  Ann.  Cas.  624 ;  and  Goddard  v.  Harps- 
well,  30  Am.  St.  Rep.  373,  402. 

Hospital  or  PeathotAse. 

The  care  of  persons  afflicted  with  conta- 
gious disease  is  a  governmental  function  and 
a  municipal  corporation  is  not  liable  in  dam- 
ages for  the  negligence  of  its  officers  in  per- 
forming services  incident  to  that  function. 
Lexington  v.  Batson,  118  Ky.  489,  81  8.  W. 
264,  26  Ky.  L.  Rep.  363.  And  see  the  cases 
cited  throughout  this  subdivision. 

Thus  in  Having  v.  Covington,  78  S.  W. 
431,  25  Ky.  L.  Rep.  1617,  an  action  against 
a  city  for  damages,  the  petition  alleged  "that 
the  city,  through  its  common  council,  pur- 
chased real  estate,  and  erected  a  pesthouse 
thereon;  that  in  the  month  of  February, 
1902,  appellant  was  afflicted  with  a  conta- 
gious disease,  known  as  'smallpox;'  that  the 
city,  through  its  agents  and  employees,  did, 
on  the  date  aforesaid,  go  to  the  appellant's 
house,  and  assault  and  beat  appellant,  and 
took  him  by  force  against  his  will,  while  he 
was  sick  and  unable  to  protect  himself,  and 
carried  him  to  this  pesthouse;  that  this 
house  was  unfit  for  anyone,  well  or  sick, 
to  remain  in;  that  the  roof  was  broken,  and 
the  sides  of  the  house  open,. so  that  the  rain, 
snow,  and  ice  could  come  in  and  upon  him; 


that  he  was  placed  in  a  filthy,  unhealthy,  and 
damp  room,  and  compelled  to  remain  there 
for  several  weeks  as. a  prisoner  against  his 
wish  and  protest;  that  the  bed,  bedding,  and 
covering  and  place  where  he  was  kept  were 
unfit  for  anyone  to  occupy;  that,  because  of 
said  cold,  sleet,  and  snow,  and  other  ele- 
ments, and  the  filthy  condition  of  the  rooms 
and  bedclothing,  he  suffered  both  mental  and 
physical  pain  and  anguish;  that  the  ravages 
of  the  disease  with  which  he  was  afflicted 
were  increased  by  reason  thereof."  The 
court  in  sustaining  a  demurrer  to  the  peti- 
tion said:  "It  is  agreed  that  the  officials 
who  committed  the  wrongs  complained  of  are 
personally  liable  for  the  injuries  received. 
The  only  question  to  be  determined  is,  can 
the  city  be  made  liable  therefor?  Under  the 
authority  of  the  case  of  Heingehold  v.  City 
of  Covington,  108  Ky.  167,  67  S.  W.  495, 
lit  was  decided  that  it  was  lawful  to  remove 
an  infected  patient  to  the'  pesthouse,  even 
against  his  will  and  consent.  There  are  two 
general  principles  imderlying  the  administra- 
tion of  government  of  municipal  corporations. 
The  one  is  that  a  municipal  corporation,  in 
the  preservation  of  the  peace,  public  health, 
maintenance  of  good  order,  and  the  enforce- 
ment of  the  laws  for  the  safety  of  the  pub- 
lic, possesses  governmental  functions,  and 
represents  the  state.  The  other  is  where  the 
municipal  corporation  exercises  those  pow- 
ers and  privileges  conferred  for  private,  local, 
or  merely  corporate  purposes,  peculiarly  for 
the  benefit  of  the  corporation.  Under  the 
former  the  city  is  not  liable  for  the  malfea- 
sance, misfeasance,  or  nonfeasance  of  its  offi- 
cers. Under  the  latter  it  is.  With  reference 
to  the  matters  alleged  in  the  petition  of  ap- 
pellant,  the  city,  by  its  officials,  was  acting 
for  the  preservation  of  the  public  health, 
and  in  a  governmental  capacity,  and  as  an 
arm  of  the  state  government,  and  not  in  its 
private  capacity,  peculiarly  for  the  benefit  of 
the  corporation.  All  the  authorities  support 
this  conclusion,  and  there  is  no  deviation 
from  these  principles,  except  where  the  city 
is  made  liable  by  an  express  statute.  Dud- 
ley V.  Flemingburg,  115  Ky.  6,  72  S.  W.  327, 
60  L.R.A.  575;  Greenwood  v.  Louisville,  13 
Bush  (Ky.)  226,  26  Am.  Rep.  263;  Patch 
V.  Covington,  17  B.  Mon.  (Ky.)  728;  Jolly 
V.  Hawesville,  89  Ky.  279,  12  S.  W.  313; 
2  Dillon  on  Mun.  Corp.  1200;  Nicholson  v. 
Detroito,  129  Mich.  246,  88  N.  W.  695,  56 
L.R.A.  601;  20  Am.  &  £ng.  £nc.  of  Law 
(2d  ed.)  1193;  Kansas  City  v.  Lemen,  67  Fed. 
905,  12  U.  S.  App.  640,  6  C.  C.  A.  627;  and 
OuUikson  v.  McDonald,  62  Minn.  278,  64 
N.  W.  812." 

In  Tormey  v.  New  York,  12  Hun  542,  in 
an  action  to  recover  damages  for  forcibly 
removing  the  plaintiff  against  her  will  from 
her  residence  to  a  smallpox  hospital  while 
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she  was  afflicted  only  with  the  disease  known 
as  the  measles,  the  court  said:  "According 
to  the  complaint  the  removal  was  in  part 
the  result  of  the  authority  and  action  of  the 
board  of  health  of  the  city  of  New  York. 
And  because  that  board  exercises  its  au- 
thority wholly  under  the  laws  and  not  im- 
der  the  control  or  direction  of  the  municipal 
government  of  the  city,  the  defendant  de- 
murred to  the  complaint  upon  •  the  theory 
that  it  could  not,  under  the  circumstances,  be 
held  liable  for  the  conduct  or  act  of  the  serv- 
ants of  that  board.  This  theory  derives  support 
from  the  decisions  made  in  the  case  of  Max- 
milian  v.  New  York  (2  Hun  263;  affirmed 
62  N.  Y.  160) .  And  it  has  been  further  illus- 
trated and  sustained  by  the  very  able  briefs 
presented  by  both  parties  upon  the  argu- 
ment of  this  appeal.  But  in  the  present  case 
other  iihportant  facts  -  are  alleged  for  the 
purpose  of  supporting  the  defendant's  lia- 
bility, beyond  "^ose  upon  which  that  case 
was  considered  and  decided.  And  they  show 
that  the  defendant,  by  means  of  its  own  em- 
ployees, participated  in  the  commission  of 
the  gross  wrong  which  was  suffered  by  the 
plaintiff.  And  if  that  were  the  case  it  may 
have  made  itself  liable  for  the  legal  conse- 
quences of  the  plaintiff's  removal  and  deten- 
tion. Upon  this  subject  it  was  stated  that 
'the  defendants,  through  their  said  depart- 
ment or  board  of  health,  falsely  claiming 
that  this  plaintiff  was  sick  with  smallpox, 
took  her  from  her  house  and  family,'  etc.; 
'that  said  servants  and  agents  of  the  de- 
fendants, although  expressly  requested  there- 
to, wholly  failed  and  neglected  to  cause  any 
medical  examination  to  be  made  of  her  disease 
before  removing  her;  that  the  defendants, 
through  their  agents,  were  guilty  of  gross 
carelessness  and  negligence  in  the  matter.' 
It  was  also  alleged  that  after  her  removal 
she  was  placed  and  detained  in  an  open  shed, 
*and  was,  through  the  carelessness  and  neg- 
ligence of  the  defendant's  agents  and  em- 
ployees, obliged  to  remain  therein  and  in  the 
company  of  persons  actually  sick  of  small- 
pox, for  the  space  of  about  one  hour.'  That 
after  she  was  taken  to  the  hospital  'she  was 
examined  by  a  number  of  physicians  belong- 
ing thereto,  and  who  were  employed  by  said 
defendants  to  examine  the  patients  therein, 
who  discovered  that  her  disease  was  not 
smallpox  but  measles,  and  yet  these  physi- 
cian^ and  other  agents  and  employees  of  the 
defendants  having  charge  of  said  hospital, 
alleging  that  they  had  no  power  in  the  prem- 
ises, refused  to  permit  said  plaintiff  to  be 
taken  to  her  residence,  but  sent  her  against 
her  will  to  another  hospital  at  Blackwell's 
Island,  and  that  by  negligence  and  carelessness 
of  the  defendant's  employees  having  charge 
of  her  removal,  she  was  compelled,  although 
in  a  sick  and  enfeebled  condition,  to  walk  a 


long  distance  through  wet  grass  and  at  a  late 
hour  at  night,  so  that  at  the  time  of  her  ar- 
rival at  such  hospital  her  clothing  was 
soaked  with  water,  and  that  she  was  there 
detained  against  her  will  for  the  space  of 
seven  days,  where  she  was  treated  with  great 
carelessness  and  brutality  upon  the  part  of 
the  employees  of  said  defendants  having 
charge  of  said  hospital.'  These  are  material 
allegations  and  consequently  are  admitted  by 
the  demurrer,  and  must,  for  the  present  con- 
sideration of  the  case,  be  accepted  as  the 
truth.  They  show  that  the  plaintiff  waa 
made  the  subject  of  the  most  cruel  wrongs  on 
the  part  of  persons  in  the  employment  of  the 
defendant,  and  in  the  course  of  the  discharge 
of  their  duties.  And  that  being  the  case,  as 
the  defendant  is  alleged  also  to  have  derived 
a  personal  and  pecuniary  benefit  from  the 
existence  and  acts  of  the  health  department 
or  board  of  health,  a  case  was  presented 
which,  under  the  authorities,  was  sufficient 
to  render  the  defendant  liable  as  a  munici- 
pal corporation.  (2  Dillon  on  Municipal  Cor- 
porations, §  772  and  cases  referred  to;  New 
York  V.  Bailey,  2  Denio  (N.  Y.)  433;  Weight- 
man  V.  Washington  Corp.  1  Black  39  [17 
IT.  S.  (L.  ed.)  62];  Nebraska  City  v.  Camp- 
bell, 2  Black  590  [17  U.  S.  (L.  ed.)271].) 
It  may  be  that  the  plaintiff  has  stated  her 
case  much  more  unfavorably  to  the  defendant 
than  the  evidence  will  sustain;  but  if  she 
has,  no  means  exist  for  correcting  it  while 
the  facts  alleged  are  admitted  on  the  rec- 
ord. The  argument  proceeded  upon  the  as- 
sumption that  such  was  the  case,  and  it  was 
not  very  positively  denied  by  the  learned 
counsel  for  the  plaintiff.  But  as  the  case 
must  be  decided  upon  the  facts  disclosed  by 
the  record  alone,  and  not  upon  concessions 
appearing  to  be  made  concerning  the  proba- 
ble truth  of  their  existence,  what  was  said 
in  that  respect  in  .the  course  of  the  argument, 
cannot  be  allowed  to  have  any  weight  in 
the  disposition  which  should  be  made  of  it. 
If  the  facts  turn  out  aa  they  have  been  al- 
leged, and  it  must  now  be  supposed  that  they 
will,  then,  even  if  the  wrong  was  in  part 
committed  by  the  health  department,  acts 
of  an  unlawful  nature  are  also  shown  to  have 
been  perpetrated  by  the  officers  and  agents 
of  the  defendant,  and  for  them,  and  to  the 
extent  the  plaintiff  was  injured^  by  them,  it 
should  be  held  to  be  legally  liable.  It  is 
seldom  so  grave  wrongs  are  alleged  against 
public  agents  and  officials.  And  if  they  exist- 
ed as  they  have  been  described,  they  should 
be  criminally  punished  as  well  as  civilly  re- 
dressed. The  public  has  such  an  interest  in 
the  case  as  should  lead  to  its  vindication  for 
the  protection  of  others,  who  may  be  in  dan- 
ger of  similar  abuses  of  authority.  The  or- 
der should  be  affirmed,  but  with  leave  to  the 
defendant  to  withdraw  its  demurrer  and  an- 
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swer  within  twenty  days,  upon  payment  of 
the  costs  arising  upon  the  demurrer  and  the 
appeal,  and  with  the  usual  disbursements." 
It  has  been  held  that  a  city  maintaining 
a  hospital  by  authority  of  law  is  not  liable 
for  injuries  sustained  by  a  charity  patient 
in  the  hospital,  by  reason  of  the  negligence 
and  misconduct  of  the  hospital's  officials  and 
serrants.  Murtaugh  v.  St.  Louis,  44  Mo. 
479,  wherein  the  court  in  holding  that  the 
city  was  not  liable  for  damages  to  a  charity 
patient  for  injuries  due  to  the  negligence  of 
officers  and  serTants  of  a  city  hospital  said: 
'1'he  plaintiff  was  a  nonpaying  patient  in 
the  St.  Louis  City  Hospital.  While  there 
he  suffered  physical  injuries,  which  he  al- 
leges were  caused  by  the  negligence  and  mis- 
conduct of  the  hospital  officials  and  servants. 
This  suit  is  brought  against  the  city  to  re- 
cover damages  for  the  alleged  injuries.  At 
the  trial  in  the  circuit  court,  the  verdict  and 
judgment  were  for  the  plaintiff.  The  defend- 
ant moved  in  arrest.  This  brings  up  the 
question  whether  the  city  is  liable  for  the 
i^^Iigcnce  and  misfeasance  of  the  hospital 
authorities  and  servants  in  the  administrar 
tion  of  this  particular  charity.  No  provi- 
sion of  the  city  charter  or  of  any  ordinance 
is  cited  in  support  of  the  action;  nor  is  any 
authority  or  any  specific  legal  principle  in- 
voked in  its  aid.  The  action  is  conceded  to 
be  of  new  impression,  and  is  without  precr 
edent  in  this  state.  There  have  been,  however, 
various  adjudications  upon  the  general  ques- 
tion of  the  liability  of  municipal  corpora- 
tions for  the  acts  and  omissions  of  their  of- 
ficers and  servants.  The  general  result  of 
these  adjudications  seems  to  be  this:  where 
the  officer  or  servant  of  a  municipal  corpora- 
tion is  in  the  exercise  of  a  power  conferred 
upon  the  corporation  for  its  private  benefit, 
and  injury  ensues  from  the  negligence  or 
misfeasance  of  such  officer  or  servant,  the 
corporation  is  liable,  as  in  the  case  of  pri- 
vate corporations  or  parties;  but  when  the 
acts  or  omissions  complained  of  were  done 
or  omitted  in  the  exercise  of  a  corporate  fran- 
chise conferred  upon  the  corporation  for  the 
public  good,  and  not  for  private  corporate 
advantage,  then  the  corporation  is  not  liable 
for  the  consequences  of  such  acts  or  omissions 
on  the  part  of  its  officers  and  servants. 
(Bailey  v.  New  York,  3  Hill  (N.  Y.)  531; 
Martin  v.  Brooklyn,  1  Hill  (N.  Y.)  550; 
Richmond  v.  Long,  17  Grat.  (Va.)  376;  Sher- 
burne V.  Yuba  County,  21  Cal.  113;  Dargan 
V.  Mobile,  31  Ala.  469;  Stewart  v.  New  Or- 
leans, 9  La.  Ann.  461;  Prather  v.  Lexing- 
ton, 13  B.  Mon.  (Ky.)  669.)  In  Bailey  v.  New 
York,  3  Hill  (N.  Y.)  539,  Nelson,  C.  J.,  in 
delivering  the  opinion  of  the  court,  says:  'The 
distinction  is  quite  clear  and  well  settled, 
and  the  process  of  separation  practicable. 
To  this  end,  regard  should  be  had  not  so 


much  to  the  nature  and  character  of  the  va- 
rious powers  conferred  as  to  the  object  and 
purpose  of  the  legislature  in  conferring  them. 
If  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  pub- 
lic municipal  character.  But  if  the  grant 
was  for  purposes  of  private  advantage  and 
emolument,  though  the  public  may  derive  a 
common  benefit  from  tl^em,  the  corporation, 
quoad  hoc,  is  to  be  regarded  as  a  private 
company.'  Substantially  the  same  view  is 
taken* in  the  case  of  The  City  of  Richmond 
V.  Long's  Administrator  (ubi  sup.),  where 
the  whole  subject  is  elaborately  reviewed  and 
exhaustively  treated.  The  city  oi^  Richmond 
was  sued  for  the  loss  of  a  slave  who  was 
alleged  to  have  died  in  consequence  of  neg- 
ligence and  bad  treatment  while  an  admitted 
inmate  and  patient  of  the  city  hospital.  It 
was  held  that  the  action  would  not  lie,  and 
for  the  reason  that  the  city  corporation  was 
not  civilly  liable  for  the  consequences  flow- 
ing from  the  acts  and  neglects  of  its  agents 
and  employees  while  in  the  discharge  of  these 
public  and  charitable  duties.  Sherburne  v. 
Yuba  County,  21  Cal.  113,  is  also  a  hospital 
case,  and  it  was  held  that  the  action  would 
not  lie.  The  decision  is  placed  upon  the 
ground,  however,  that  the  county  was  only 
a  quasi  corporation.  ^  Reardon  v.  St.  Louis 
County,  36  Mo.  555,  is  placed  on  the  same 
ground,  it  being  there  held  that  the  county 
could  not  be  held  liable  for  its  own  neglect 
of  duties  enjoined  by  the  legislature,  in  the 
absence  of  a  statute  expressly  imposing  the 
liability.  The  Richmond  city  case  is  fully 
in  point,  and  announces  a  sound  and  judi- 
cious rule  for  that  and  parallel  cases.  It  is 
but  an  application  of  the  principle  laid  down 
by  Chief  Justice  Nelson  in  the  New  York 
City  case,  3  Hill  639.  Applying  that  prin- 
ciple to  the  facts  of  the  case  before  us,  it 
becomes  obvious  that  the  action  cannot  be 
maintained." 

In  Hand  v.  Philadelphia,  8  Pa.  Co.  Ct.  213, 
the  court,  in  holding  that  a  city  was  not  lia- 
ble for  the  negligence  of  a  physician  em- 
ployed in  the  municipal  hospital,  said:  "As 
a  general  rule  a  municipal  corporation  is 
not  responsible  for  the  unauthorized  ot  un- 
lawful acts  of  its  officers  and  agents,  or  for 
their  negligence  in  the  execution  of  their  sev- 
eral duties." 

In  ToUefson  v.  Ottawa,  228  111.  134,  81  N. 
£.  823,  11  L.R.A.(N.S.)  990,  an  action  by 
an  administratrix  to  recover  for  the  death 
of  her  intestate  caused  by  negligence  in  car- 
ing for  her  while  a  patient  in  a  city  hospital, 
the  court  in  holding  that  the  city  was  not 
liable  said:  "The  power  of  a  city  to  estab- 
lish and  maintain  a  hospital  is  given  by 
paragraph  77  of  section  1,  artiele  6,  chapter 
24,  Hurd's  Revised  Statutes  of  1906.  In  or- 
der to  determine  the  true  intent  and  mean- 
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ing  of  that  paragraph  it  is  necessary  to  read 
with  it  the  preceding  and  following  para- 
graph which  pertain  to  the  same  gener- 
al subject-matter,  the  three  paragrapjis  be- 
ing in  words  following:  'Seventy-sixth — To 
appoint  a  board  of  health,  and  prescribe  its 
powers  and  duties.  Seventy-seventh — ^To 
erect  and  establish  hospitals  and  medical 
dispensaries,  and  control  and  regulate  the 
same.  Seventy-eighth — To  do  all  acts,  make 
all  regulations  which  may  be  necessary  or 
expedient  for  the  promotion  of  health  jor  the 
suppression  of  disease.'  It  is  apparent,  we 
think,  that  under  these  paragraphs  a  city 
may  conduct  a  hospital  either  as  a  charity 
or  as  a  means  for  the  promotion  of  the  gener- 
al health  of  all  its  residents  or  the  suppres- 
sion of  disease  among  aU  the  inhabitants 
of  the  municipality,  and  for  no  other  pur- 
pose. If  the  purpose  be  charitable,  then  the 
city  is  not  liable  for  the  negligent  acts  of 
its  employees  in  the  institution.  (Parks  v. 
Northwestern  University,  218  111.  381.)  If, 
on  the  other  hand,  the  purpose  is  to  provide 
for  the  general  health  and  welfare  and  to  pro- 
vide for  suppressing  and  preventing  the  spread 
of  contagious  or  other  diseases,  the  statute 
authorizing  the  city  to  acquire  and  maintain 
the  hospital  must  be  regarded  as  an  exercise 
of  the  police  power,  which  comprehends  the 
making  of  and  enforcement  of  all  such  laws, 
ordinances  and  regulations  as  pertain  to  the 
comfort,  safety,  health,  and  convenience, 
good  order  and  welfare  of  the  public.  (Cul- 
ver V.  Streator,  130  111.  238.)  A  city  is  not 
liable  for  the  negligent  acts  of  its  agents  or 
servants  engaged  in  executing,  enforcing  or 
giving  effect  to  its  police  ordinances  and  reg- 
ulations. Dillon  on  Mun.  Corp.  (3d  ed.) 
sec.  974,  et  seq.;  Culver  v.  Streator,  supra; 
Richmond  v.  Long,  17  Grat.  (Va.)  375. 
Plaintiff  in  error,  however,  calls  attention 
to  the  fact  that  under  our  laws  powers  and 
duties  conferred  on  municipal  corporations 
are  of  two  kinds:  First,  public  or  govern- 
mental; and  second,  private  or  proprietary; 
and  it  is  urged  that  maintaining  a  hospital 
by  a  city  for  revenue  and  profit  to  the  city, 
as  charged  by  the  third  count  of  the  declara* 
tion,  brings  this  case  within  the  second  class 
of  powers  and  duties,  and  that  the  city  is 
therefore  liable  for  the  negligence  of  its  em- 
ployees engaged  in  conducting  the  hospital. 
In  support  of  this  position  great  reliance 
is  placed  upon  the  case  of  Chicago  v.  Selz, 
etc.  Co.  202  111.  545,  where  this  distinction 
was  made  in  an  action  against  a  city  for 
the  negligence  of  its  servants  in  repairing 
a  water  pipe,  where  the  water  system  was 
used  for  fire  protection  and  also  for  supply- 
ing water  to  the  inhabitants  and  others  who 
desired  to  purchase  it.  In  discussing  the 
question  of  the  city's  liability  it  was  said 
(p.  550) :    'A  city  is  not  liable,  under  the 


doctrine  of  respondeat  superior,  for  the  un- 
lawful or  negligent  acts  of  its  officials  in  the 
exercise  of  the  police  power,  and  if  the  break 
had  resulted  from  the  negligence  of  firemen 
engaged  in  the  line  of  their  duty  in  extin- 
guishing a  fire  the  defendant  would  not  be 
liable.  (Wilcox  v.  Chicago,  107  lU.  334;  Cul- 
ver V.  Streator,  130  111.  238.)  The  injury 
to  plaintiff  did  not  arise  from  negligence  in 
the  use  of  the  hydrant  for  the  purpose  of 
extinguishing  fire.  The  business  of  selling 
water  to  inhabitants  and  street  sprinkling 
contractors  is  not  an  exercise  of  the  police 
power,  and  the  city  is  not  exempt  from  lia- 
bility for  negligence  in  maintaining  such 
system.'  When  we  examine  the  statute  under 
which  the  city  maintained  its  system  of  water- 
works, we  find,  however,  that  the  municipali- 
ty was  authorized  'to  tax,  assess  and  collect 
from  the  inhabitants  thereof  such  tax,  rent 
or  rates  for  the  use  and  benefit  of  water  used 
or  supplied  to  them  by  such  waterworks'  as 
the  city  authorities  'shall  deem  just  and  ex- 
pedient' (Hurd's  Stat.  1905,  chap.  24,  sec. 
257 ) ;  and  it  is  also  provided  that  after  the 
income  received  from  the  waterworks  has 
been  applied  to  the  discharge  of  the  liabili- 
ties incurred  on  account  of  the  water  svstem, 
the  surplus  remaining  'may  be  applied  in 
such  manner  as  the  common  council  or  board 
of  trustees  may  direct.'  (Chap.  24,  sec.  259, 
supra.)  The  statute  plainly  gave  to  the 
city  the  right  and  power  to  establish  and 
maintain  waterworks,  in  its  private  or  pro- 
prietary capacity,  for  the  benefit  and  profit 
of  the  city.  No  such  right  or  power  is  given 
to  the  municipality  in  reference  to  the  erec- 
tion and  maintenance  of  a  hospital,  and  the 
case  last  cited  is  in  this  way  distinguished 
from  the  one  at  bar.  The  city  did  not  pos- 
sess the  power,  in  its  private  or  proprietary 
capacity,  to  engage  in  the  business  of  con- 
ducting a  hospital  for  revenue.  If  the  mu- 
nicipal authorities  have  unlawfully  entered 
upon  a  course  of  that  character  the  city  can- 
not be  made  liable  for  negligence  on  their 
part  or  on  the  part  of  those  employed  by 
them  in  carrying  out  tfieir  purpose." 

In  Watson  v.  Atlanta,  136  Ga.  370,  71 
S.  E.  664,  a  suit  against  a.  city  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  in  consequence 
of  being  negligently  run  down  by  a  hospital 
ambulance  in  charge  of  and  under  control 
of  employees  of  the*  city,  the  court  in  holding 
the  city  not  to  be  liable  said:  "Section  33 
of  the  charter  of  the  city  of  Atlanta  pro- 
vides: The  said  mayor  and  general  council 
shall  have  full  power  and  authority  to  pass 
all  by-laws  and  ordinances  respecting  public 
buildings  and  grounds,  workhouses,  public 
houses,  carriages,  wagons,  carts^  drays, 
pumps,  wells,  springs,  fire-engines,  care  of 
the  poor,  suppression  of  disorderly  houses. 
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lionses  of  ill  fame,  for  the  preTention  and 
punishment  of  disorderly  conduct  and  con- 
duct liable  to  disturb  the  peace  and  tranquil- 
lity of  any  citizen  or  citizens  thereof,  and 
every  other  by-law,  regulation,  and  ordinance 
that  may  seem  to  them  proper  for  the  securi- 
ty of  the  peace,  health,  order,  and  good  goy- 
«rnment  of  said  city.'  We  think  that  under 
the  proyisions  of  this  section  of  the  charter 
the  city  of  Atlanta  is  authorized  to  estab- 
lish and  maintain  a  public  hospital.  The 
maintenance  of  such  an  institution  may  well 
be  regarded  as  in  a  m'easure  incidental  and 
necessary  to  the  security  and  preservation  of 
the  health  and  well-being  of  the  citizens,  who, 
in  the  hour  of  need,  require  the  care  and  at- 
tention of  such  skilled  nurses  and  physicians 
as  may  be  selected  and  employed  by  the  of- 
ficials who  are  elected  or  appointed  by  the 
municipal  authorities  to  conduct  the  hospital 
und  render  the  services  requisite  and  proper 
for  such  an  institution.  In  the  case  of  Love 
T.  Atlanta,  05  Ga.  120,  22  S.  E.  20,  61  Am. 
St.  Hep.  64,  it  was  said:  'In  the  discharge 
of  stich  duties  as  pertain  to  the  health  de- 
partment of  the  state,  the  state  is  acting 
strictly  in  the  discharge  of  one  of  the  func- 
tions of  government.  If  the  state  delegate 
"to  a  municipal  corporation,  either  by  general 
law  or  by  particular  statute,  this  power,  and 
impose  upon  it  within  its  limits  the  duty 
of  taking  such  steps  and  such  measures  as 
may  be  necessary  to  the  preservation  of  the 
public  health,  the  municipal  corporation  like- 
wise, in  the  discharge  of  such  duty,  is  in 
the  exercise  of  a  purely  governmental  func- 
tion, affecting  the  welfare  not  only  of  the 
citizens  I'esident  within  its  corporation  but 
of  the  citizens  of  the  commonwealth 'general- 
ly, all  of  whom  have  an  interest  in  the  pre- 
yention  of  infectious  or  contagious  diseases 
at  any  point  within  the  state,  and  in  the 
exercise  of  such  powers  is  entitled  to  the 
same  immunity  against  suit  as  the  state  it- 
self enjoys.  Such  a  duty  will  stand  upon 
the  same  footing  as  its  duty  to  preserve  the 
public  peace,  and  its  liability  or  nonliabili- 
ty would  depend  upon  the  same  principle 
which  relieves  the  city  from  liability  for  the 
misfeasance  of  a  police  officer  in  the  dis- 
charge of  his  duty.  ...  It  can  make  no 
difference  in  principle  as  to  the  character 
of  the  agents  employed  in  the  discharge  of 
this  duty  with  respect  to  the  public  health. 
The  principle  of  nonliability  rests  upon  the 
broad  ground  that  in  the  discharge  of  its 
purely  governmental  functions,  a  corporate 
"body  to  which  has  been  delegated  a  portion 
of  the  sovereign  power,  is  not  liable  for  torts 
committed  in  the  discharge  of  such  duties 
and  in  the  execution  of  such  powers.  It  can 
be  no  more  liable  because  of  the  failure  to 
eelect  competent  drivers  of  garbage  carts 
than  a  city  could  be  held  liable  for  failing  to 


elect  a  wise,  conservative,  and  discreet  may- 
or.' We  are  of  the  opinion  that  under  the 
decision  in  the  case  just  referred  to,  and  the 
reasoning  upon  which  the  conclusion  reached 
in  that  case  is  based,  the  operation  of  the 
ambulance  is  an  incident  to  the  maintenance 
and  operation  of  the  hospital  itself  and  is 
consequently  to  be  classed  with  those  acts 
in  the  performam-e  of  which  the  municipal 
corporation  is  exercising  a  governmental 
function.  It  is  true  that  it  is  alleged  in  this 
petition  thtit  'in  the  maintenance  of  said 
Grady  Hospital  the  city  of  Atlanta  charged 
fees  for  patients  entering  therein;'  but  we 
cannot  construe  this  allegation  to  be  an  affir- 
mative allegation  that  the  city  requires  of 
all  its  patients  payment  for  expense  of  board 
and  treatment  at  the  Grady  Hospital,  as 
would  be  the  case  of  a  private  hospital  main- 
tained and  operated  for  profit  and  the  pecun- 
iary advantage  of  those  who  own  and  oper« 
ate  it.  Had  the  distinct  allegation  been  that 
the  hospital  was  established  and  operated 
for  private  gain  and  profit  by  the  city,  quite 
another  case  would  have  been  made  from  that 
presented  in  this  petition.  If  the  pleader 
had  wished  to  charge  that  the  city  of  At- 
lanta maintained  and  operated  the  Grady 
Hospital  for  private  gain  and  profit,  and  that 
to  this  end  it  charged  fees  of  all  its  patients, 
it  would  have  been  very  easy  to  have  made 
that  distinct  averment.  For  the  Grady  Hos- 
pital to  charge  fees  from  some  of  its  pa- 
tients is  not  at  all  Inconsistent '  with  its 
character  as  a  public  institution  and  one 
operated  by  the  municipal  corporation  in  the 
performance  of  its  governmental  duties. 
Under  the  authority  of  the  case  of  Love  y. 
Atlanta,  supra,  the  court  below  ruled  right- 
ly in  sustaining  the  demurrer  and  dismissing 
the  cftse.  See,  in  this  connection,  2  Dillon 
on  Municipal  Corporations,  §  077,  and  cases 
cited,  especially  that  of  Maxmilian  v.  New 
York,  62  N.  Y.  160,  20  Am.  Rep.  468;  EUi-' 
ott  on  Mun.  Corp.  327." 

In  Howard  v.  Philadelphia,  250  Pa.  St. 
184,  06  Atl.  388,  L.R.A.1916B  017,  wherein 
it  appeared  that  the  plaintiff  consented  to 
a  vaccination  to  enable  him  to  escape  quar- 
antine and  a  physician  in  the  employ  of  the 
board  of  health  had  so  negligently  performed 
the  operation  as  to  necessitate  the  subsequent 
amputation  of  one  of  the  plaintiff's  limbs, 
the  court  in  holding  the  municipality  not  to 
be  liable  said:  "It  is  not  pretended  that  in 
the  present  case  what  the  city  here  did  was 
in  discharge  of  a  positive  and  imperative  du- 
ty imposed  on  it  by  law.  As  little  can  it  be 
contended  that  in  doing  what  it  did  it  was 
exercising  a  corporate  function  for  the  pri- 
vate advantage  and  benefit  of  its  inhabitants. 
'The  power  or  even  duty  on  the  part  of  a 
nranicipal  corporation  to  make  provision  for 
the  public  health  and  for  the  care  of  the 
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ing  of  that  paragraph  it  is  necessary  to  read 
with  it  the  preceding  and  following  para- 
graph which  pertain  to  the  same  gener- 
al subject-matter,  the  three  paragrapjis  be- 
ing in  words  following:  'Seventy-sixth — To 
appoint  a  board  of  health,  and  prescribe  its 
powers  and  duties.  Seventy-seventh — To 
erect  and  establish  hospitals  and  medical 
dispensaries,  and  control  and  regulate  the 
same.  Seventy-eighth — To  do  all  acts,  make 
all  regulations  which  may  be  necessary  or 
expedient  for  the  promotion  of  health  jor  the 
suppression  of  disease.'  It  is  apparent,  we 
think,  that  imder  these  paragraphs  a  city 
may  conduct  a  hospital  either  as  a  charity 
or  as  a  means  for  the  promotion  of  the  gener- 
al health  of  all  its  residents  or  the  suppres- 
sion of  disease  among  aU  the  inhabitants 
of  the  municipality,  and  for  no  other  pur- 
pose. If  the  purpose  be  charitable,  then  the 
city  is  not  liable  for  the  negligent  acts  of 
its  employees  in  the  institution.  (Parks  v. 
Northwestern  University,  218  111.  381.)  If, 
on  the  other  hand,  the  purpose  is  to  provide 
for  the  general  health  and  welfare  and  to  pro- 
vide for  suppressing  and  preventing  the  spread 
of  contagious  or  other  diseases,  the  statute 
authorizing  the  city  to  acquire  and  maintain 
the  hospital  must  be  regarded  as  an  exercise 
of  the  police  power,  which  comprehends  the 
making  of  and  enforcement  of  all  such  laws, 
ordinances  and  regulations  as  pertain  to  the 
comfort,  safety,  health,  and  convenience, 
good  order  and  welfare  of  the  public.  (Cul- 
ver V.  Streator,  130  111.  238.)  A  city  is  not 
liable  for  the  negligent  acts  of  its  agents  or 
servants  engaged  in  executing,  enforcing  or 
giving  effect  to  its  police  ordinances  and  reg- 
ulations. Dillon  on  Mun.  Corp.  (3d  ed.) 
sec.  974,  et  seq. ;  Culver  v.  Streator,  supra; 
Richmond  v.  Long,  17  Grat.  (Va.)  375. 
Plaintiff  in  error,  however,  calls  attention 
to  the  fact  that  under  our  laws  powers  and 
duties  conferred  on  municipal  corporations 
are  of  two  kinds:  First,  public  or  govern- 
mental; and  second,  private  or  proprietary; 
and  it  is  urged  that  maintaining  a  hospital 
by  a  city  for  revenue  and  profit  to  the  city, 
as  charged  by  the  third  count  of  the  declara- 
tion, brings  this  case  within  the  second  class 
of  powers  and  duties,  and  that  the  city  is 
therefore  liable  for  the  negligence  of  its  em* 
ployees  engaged  in  conducting  the  hospital. 
In  support  of  this  position  great  reliance 
is  placed  upon  the  case  of  Chicago  v.  Selz, 
etc.  Co.  202  III.  545,  where  this  distinction 
was  made  in  an  action  against  a  city  for 
the  negligence  of  its  servants  in  repairing 
a  water  pipe,  where  the  water  system  was 
used  for  fire  protection  and  also  for  supply- 
ing water  to  the  inhabitants  and  others  who 
desired  to  purchase  it.  In  discussing  the 
question  of  the  city's  liability  it  was  said 
(p.  650) :    'A  city  is  not  liable,  under  the 


doctrine  of  respondeat  superior,  for  the  un- 
lawful or  negligent  acts  of  its  officials  in  the 
exercise  of  the  police  power,  and  if  the  break 
had  resulted  from  the  negligence  of  firemen 
engaged  in  the  line  of  their  duty  in  extin- 
guishing a  fire  the  defendant  would  not  be 
liable.  (Wilcox  v.  Chicago,  107  IlL  334;  Cul- 
ver V.  Streator,  130  III.  238.)  The  injury 
to  plaintiff  did  not  arise  from  negligence  in 
the  use  of  the  hydrant  for  the  purpose  of 
extinguishing  fire.  The  business  of  selling 
water  to  inhabitants  and  street  sprinkling 
contractors  is  not  an  exercise  of  the  police 
power,  and  the  city  is  not  exempt  from  lia- 
bility for  negligence  in  maintaining  such 
system.'  When  we  examine  the  statute  under 
which  the  city  maintained  its  system  of  water- 
works, we  find,  however,  that  the  municipali- 
ty was  authorized  'to  tax,  assess  and  collect 
from  the  inhabitants  thereof  such  tax,  rent 
or  rates  for  the  use  and  benefit  of  water  used 
or  supplied  to  them  by  such  waterworks*  as 
the  city  authorities  'shall  deem  just  and  ex- 
pedient' (Hurd's  Stat.  1905,  chap.  24,  sec. 
257) ;  and  it  is  also  provided  that  after  the 
income  received  from  the  waterworks  has 
been  applied  to  the  discharge  of  the  liabili- 
ties incurred  on  account  of  the  water  system, 
the  surplus  remaining  'may  be  applied  in 
such  manner  as  the  common  council  or  board 
of  trustees  may  direct.'  (Chap.  24,  sec.  250, 
supra.)  The  statute  plainly  gave  to  the 
city  the  right  and  power  to  establish  and 
maintain  waterworks,  in  its  private  or  pro- 
prietary capacity,  for  the  benefit  and  profit 
of  the  city.  No  such  right  or  power  is  given 
to  the  municipality  in  reference  to  the  erec- 
tion and  maintenance  of  a  hospital,  and  the 
case  last  cited  is  in  this  way  distinguished 
from  the  one  at  bar.  The  city  did  not  pos- 
sess the  power,  in  its  private  or  proprietary 
capacity,  to  engage  in  the  business  of  con- 
ducting a  hospital  for  revenue.  If  the  mu- 
nicipal authorities  have  unlawfully  entered 
upon  a  course  of  that  character  the  city  can- 
not be  made  liable  for  negligence  on  their 
part  or  on  the  part  of  those  employed  by 
them  in  carrying  out  tJeir  purpose." 

In  Watson  v.  Atlanta,  136  Ga.  370,  71 
S.  £.  664,  a  suit  against  a.  city  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  in  consequence 
of  being  negligently  run  down  by  a  hospital 
ambulance  in  charge  of  and  under  control 
of  employees  of  the*  city,  the  court  in  holding 
the  city  not  to  be  liable  said:  "Secti(m  33 
of  the  charter  of  the  city  of  Atlanta  pro- 
vides: The  said  mayor  and  general  council 
shall  have  full  power  and  authority  to  pass 
all  by-laws  and  ordinances  respecting  public 
buildings  and  grounds,  workhouses,  public 
houses,  carriages,  wagons,  carts^  drays, 
pumps,  wells,  springs,  fire-engines,  care  of 
the  poor,  suppression  of  disorderly  houses, 
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lionses  of  ill  fame,  for  the  prevention  and 
punishment  of  disorderly  conduct  and  con- 
duct liable  to  disturb  the  peace  and  tranquil- 
lity of  any  citizen  or  citizens  thereof,  and 
-every  other  by-law,  regulation,  and  ordinance 
that  may  seem  to  them  proper  for  the  securi- 
ty of  the  peace,  health,  order,  and  good  gov- 
ernment of  said  city.'  We  think  that  under 
the  provisions  of  this  section  of  the  charter 
the  city  of  Atlanta  is  authorized  to  estab- 
lish and  maintain  a  public  hospital.  The 
maintenance  of  such  an  institution  may  well 
be  regarded  as  in  a  measure  incidental  and 
necessary  to  the  security  and  preservation  of 
the  health  and  well-being  of  the  citizens,  who, 
in  the  hour  of  need,  require  the  care  and  at- 
tention of  such  skilled  nurses  and  physicians 
as  may  be  selected  and  employed  by  the  of- 
ficials who  are  elected  or  appointed  by  the 
municipal  authorities  to  conduct  the  hospital 
and  render  the  services  requisite  and  proper 
for  such  an  institution.  In  the  case  of  Love 
T.  Atlanta,  95  Ga.  129,  22  S.  E.  29,  51  Am. 
St.  Hep.  64,  it  waa  said:  In  the  discharge 
of  such  duties  as  pertain  to  the  health  de- 
partment of  the  state,  the  state  is  acting 
strictly  in  the  discharge  of  one  of  the  func- 
tions of  government.  If  the  state  delegate 
to  a  municipal  corporation,  either  by  general 
law  or  by  particular  statute,  this  power,  and 
impose  upon  it  within  its  limits  the  duty 
«f  taking  such  steps  and  such  measures  as 
may  be  necessary  to  the  preservation  of  the 
public  health,  the  municipal  corporation  like- 
wise, in  the  discharge  of  such  duty,  is  in 
the  exercise  of  a  purely  governmental  func- 
tion, affecting  the  welfare  not  only  of  the 
eitizens  resident  within  its  corporation  but 
of  the  citizens  of  the  commonwealth  general- 
ly, all  of  whom  have  an  interest  in  the  pre- 
vention of  infectious  or  contagious  diseases 
at  any  point  within  the  state,  and  in  the 
exercise  of  such  powers  is  entitled  to  the 
same  immunity  against  suit  as  the  state  it- 
self enjoys.  Such  a  duty  will  stand  upon 
the  same  footing  as  its  duty  to  preserve  the 
public  peace,  and  its  liability  or  nonliabili- 
ty would  depend  upon  the  same  principle 
which  relieves  the  city  from  liability  for  the 
misfeasance  of  a  police  officer  in  the  dis- 
charge of  his  duty.  ...  It  can  make  no 
difference  in  principle  as  to  the  character 
of  the  agents  employed  in  the  discharge  of 
this  duty  with  respect  to  the  public  health. 
The  principle  of  nonliability  rests  upon  the 
broad  ground  that  in  the  discharge  of  its 
purely  governmental  functions,  a  corporate 
body  to  which  has  been  delegated  a  portion 
of  the  sovereign  power,  is  not  liable  for  torts 
committed  in  the  discharge  of  such  duties 
and  in  the  execution  of  such  powers.  It  can 
be  no  more  liable  because  of  the  failure  to 
«elect  competent  drivers  of  garbage  carts 
than  a  city  could  be  held  liable  for  failing  to 


elect  a  wise,  conservative,  and  discreet  may- 
or.' We  are  of  the  opinion  that  under  the 
decision  in  the  case  just  referred  to,  and  the 
reasoning  upon  which  the  conclusion  reached 
in  that  case  is  based,  the  operation  of  the 
ambulance  is  an  incident  to  the  maintenance 
and  operation  of  the  hospital  itself  and  is 
consequently  to  be  classed  with  those  acts 
in  the  performant^e  of  which  the  municipal 
corporation  is  exercising  a  governmental 
function.  It  is  true  that  it  is  alleged  in  this 
petition  thtit  'in  the  maintenance  of  said 
Grady  Hospital  the  city  of  Atlanta  charged 
fees  for  patients  entering  therein;'  but  we 
cannot  construe  this  allegation  to  be  an  affir- 
mative allegation  that  the  city  requires  of 
all  its  patients  payment  for  expense  of  board 
and  treatment  at  the  Grady  Hospital,  as 
would  be  the  case  of  a  private  hospital  main- 
tained and  operated  for  profit  and  the  pecun- 
iary  advantage  of  those  who  own  and  oper- 
ate it.  Had  the  distinct  allegation  been  that 
the  hospital  was  established  and  operated 
for  private  gain  and  profit  by  the  city,  quite 
another  case  would  have  been  made  from  that 
presented  in  this  petition.  If  the  pleader 
had  wished  to  charge  that  the  city  of  At- 
lanta maintained  and  operated  the  Grady 
Hospital  for  private  gain  and  profit,  and  that 
to  this  end  it  charged  fees  of  all  its  patients, 
it  would  have  been  very  easy  to  have  made 
that  distinct  averment.  For  the  Grady  Hos- 
pital to  charge  fees  from  some  of  its  pa- 
tients is  not  at  all  inconsistent '  with  its 
character  as  a  public  institution  and  one 
operated  by  the  municipal  corporation  in  the 
performance  of  its  governmental  duties. 
Under  the  authority  of  the  case  of  Love  v. 
Atlanta,  supra,  the  court  below  ruled  right- 
ly in  sustaining  the  demurrer  and  dismissing 
the  cftse.  See,  in  this  connection,  2  Dillon 
on  Municipal  Corporations,  §  977,  and  cases 
cited,  especially  that  of  Maxmilian  v.  New 
York,  62  N.  Y.  160,  20  Am.  Rep.  468;  EUi-' 
ott  on  Mun.  Corp.  327." 

In  Howard  v.  Philadelphia,  250  Pa.  St. 
184,  96  Atl.  388,  L.R.A.1916B  917,  wherein 
it  appeared  that  the  plaintiff  consented  to 
a  vaccination  to  enable  him  to  escape  quar- 
antine and  a  physician  in  the  employ  of  the 
board  of  health  had  so  negligently  performed 
the  operation  as  to  necessitate  the  subsequent 
amputation  of  one  of  the  plaintiff's  limbs, 
the  court  in  holding  the  municipality  not  to 
be  liable  said:  ''It  is  not  pretended  that  in 
the  present  case  what  the  city  here  did  was 
in  discharge  of  a  positive  and  imperative  du- 
ty imposed  on  it  by  law.  As  little  can  it  be 
contended  that  in  doing  what  it  did  it  was 
exercising  a  corporate  function  for  the  pri- 
vate advantage  and  benefit  of  its  inhabitants. 
'The  power  or  even  duty  on  the  part  of  a 
municipal  corporation  to  make  provision  for 
the  public  health  and  for  the  care  of  the 
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sick  and  destitute,  appertains  to  it  in  its 
public  and  not  corporate,  or  as  it  is  some- 
times called,  private  capacity.'  2  Dillon 
on  Mun.  Corp.  (4tli  ed.)  section  977.  The 
rule  with  respect  to  municipal  exemption 
where  a  negligence  is  claimed  in  cases  like 
the  present,  is  thus  stated  in  the  editor's 
note  to  the  case  of  Evans  y.  Elankakee,  231 
IlL  223,  on  p.  1190,  L.R.A.  vol.  XIII,  N.  S. 
'A  municipality  is  not  liable  to  respond  in 
damages  for  injuries  occasioned  throu^  the 
neglect,  incompetence,  or  wrongful  act  of  its 
duly  appointed  officers  in  enforcing  sanitary 
regulations  to  prevent  the  spread  of  conta- 
gious diseases,  as  the  act  of  such  officer  or 
board  is  the  exercise  of  a  governmental  or 
legislative  function,  rather  than  one  rising 
from  the  grant  of  a  special  power,  in  the  ex- 
ercise of  which  the  municipality  is  the  same 
as  a  legal  individual.  •  .  .  The  weight  of 
authority  holds  that,  in  executing  such  legis- 
lative or  governmental  function  as  the  en- 
forcement of  sanitary  regulations  to  prevent 
the  spread  of  a  contagious  disease  by  assum- 
ing the  care  and  custody  of  a  person  affected, 
the  municipality  acts  as  a  quasi  sovereignty, 
and  is  not  responsible  for  the  negligence  or 
nonfeasance  of  its  officers  or  agents.'  The 
authorities,  the  editor  cites,  are  drawn  from  a 
wide  field,  and  show  how  general  the  rule 
as  stated  by  him  obtains.  It  is  clear  beyond 
question  that  the  negligence  here  complained 
of  does  not  fall  within  the  exception  to  the 
general  rule  in  regard  to  municipal  exemp- 
tion, and  that  the  general  rule  as  above 
stated  here  governs." 

In  Evans  v.  Liverpool  Corp.  [1906]  1  K. 
B.  (Eng.)  160,  74  L.  J.  K.  B.  742,  69  J.  P. 
263,  3  Local  Gov.  Rep.  868,  21  Times  L. 
Rep.  568,  an  action  by  a  father  for  damages 
sustained  on  account  of  the  premature  dis- 
charge of  his  son  from  a  district  hospital, 
resulting  in  the  son  infecting  his  other  broth- 
ers with  scarlet  fever  and  causing  the  plain- 
tiff great  trouble  and  expense  for  doctor's 
bills  and  care  and  attention,  the  court  in 
holding,  that  the  municipality  was  not  lia- 
ble for  its  employees'  negligence  in  discharg- 
ing the  son  before  he  was  entirely  convales- 
cent said:  ''This  case  raises  a  question  of 
considerable  difficulty.  [After  stating  the 
facts  substantially  as  above,  the  learned 
judge  continued: — ]  Under  these  circum- 
stances, are  the  defendants  liable  in  this  ac- 
tion? Of  course,  if  the  fifth  finding  of  the 
jury  stands,  there  can  be  no  doubt  as  to 
their-  liability,  that  is,  if  there  was  an  un- 
dertaking on  the  part  of  the  defendants,  not 
of  course  expressed,  but  to  be  inferred  from 
the  circumstances,  that  Dr.  Archer  should 
act  with  reasonable  care  and  skill  in  or 
aboyt  the  discharge  of  the  boy  from  the  hos- 
pital, and  if,  as  the  jury  have  found,  he  did 
not  use  reasonable  skill  and  care.   Practical- 


ly, the  question  which  I  have  to  decide  is 
whether  there  was  any  evidence  of  such 
an  undertaking,  or  of  such  a  duty  as  is  ex- 
pressed by  the  finding  of  the  jury  in  their  an- 
swer to  the  fifth  question;  or,  to  put  it  in  an- 
other way,  whether  upon  the  admitted  facts 
and  the  finding  of  the  jury  that  there  was  a 
want  of  reasoaable  care  and  skill  by  Dr.  Arch- 
er in  or  about  the  discharge  of  the  boy  from 
the  hospital  the  defendants  are  liable  in  this 
action.  It  has  been  contended  that  the  de- 
fendants were  absolutely  bound  not  to  dis- 
charge any  patient  from  their  hospital  who 
was,  in  fact,  in  a  condition  likely  to  cause 
contagion;  but  it  would  be  a  very  serious 
burden  upon  public  bodies  who  carrj,  on  sim- 
ilar hospitals  if  it  were  held  that  they  were 
under  any  such  absolute  obligation,  and  this 
may  be  illustrated  by  the  facts  in  the  pres- 
ent case.  The  suggested  negligence,  which 
has  been  found  by  the  jury,  consisted  in  this: 
When  discharged  the  boy  had  no  signs  of 
fever  at  all;  all  the  characteristic  discharges 
had  entirely  ceased,  but  he  admittedly  had 
at  the  corner  of'  his  mouth  on  one  side  a 
small  sore.  Medical  gentlemen  who  were 
called  as  witnesses  were  unable  from  their 
own  experience  to  give  any  explanation  of 
it  or  to  suggest  any  theory  which  would  ex- 
plain it;  but  they  were  of  opinion  that  a 
patient  recently  recovered  from  scarlet  fever 
who  had  such  a  «ore  was  more  likely  to 
cause  contagion  than  a  person  whose  condi- 
tion was  in  all  other  respects  the  same  but 
who  had  no  sore,  and  they  said  that  they 
would  not  have  discharged  the  boy  as  long 
as  the  sore  remained.  That  seems  to  have 
been  the  view  of  the  jury.  It  was,  however, 
admitted  on  all  hands  that  the  cause  of  con- 
tagion in  scarlet  fever  is  extremely  obscure. 
There  was  a  great  deal  of  uncontradicted 
evidence  to  the  effect  that,  although  a  pa- 
tient upon  his  discharge  might  appear  well 
and  free  from  anything  that  could  cause  con- 
tagion, cases  occasionally  occurred  in  which 
contagion  was  caused  by  such  a  patient;  in 
other  words,  that  it  is  impossible  absolutely 
to  prevent  contagion  in  the  case  of  patients 
discharged  from  scarlet  fever  hospitals.  I 
mention  this  by  way  of  illustration,  as  show- 
ing what  a  serious  obligation  would  be 
imposed  on  those  who  have  charge  of  such  hos- 
pitals if  it  were  held  that  there  was  an  ab- 
solute duty  on  them  not  to  discharge  a  pa- 
tient who  might  possibly  cause  contagion  to 
others,  a  thing  which  no  skill  or  care  can 
absolutely  prevent.  I  see  no  reason  for  hold- 
ing that  there  was  any  such  obligation  on 
the  defendants.  However,  it  has  been  put  by 
the  plaintiff's  counsel  as  an  absolute  duty 
imposed  upon  the  defendants  entirely  irre- 
spective of  any  negligence  on  the  part  of  the 
doctor  or  of  any  of  their  servants,  and  the 
well-known  case  of  Ry lands  v.  Fletcher  [L. 
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R.  3  H.  L.  330]  has  been  cited  in  support  of 
that  contention,  but  I  have  come  to  the  con- 
•clusion  that  there  is  no  sufficient  ground  for 
holding  that  there  is  any  such  duty  or  obliga- 
tion. There  being,  then,  no  absolute  obliga- 
tion not  to  discharge  a  patient  who  may  possi- 
bly cause  contagion,  what  is  the  obligation  or 
duty  imposed  upon  or  undertaken  by  the  de- 
fendants in  a  case  like  the  present?  In  my 
•opinion  they  undertake  the  duties  of  persons 
who  manage  and  carry  on  the  business  of  a 
hospital,  that  is,  the  duties  of  persons  who 
undertake  to  manage  and  carry  on  the  busi- 
ness of  a  hospital  with  all  skill  and  care. 
It  has  been  said  that  the  defendants  were 
entitled  under  certain  sections  of  the  Pub- 
lic Health  Act,  1875,  to  charge  the  plaintiff 
for  the  expenses  of  his  son's  residence  and 
treatment  in  the  hospital.  Assuming  this  to 
be  the  case,  I  still  think  that  the  obligation 
and  duty  of  the  defendants  should  be  de- 
scribed and  limited  as  I  have  mentioned. 
They  do  not  undertake  the  duties  of  medical 
men  or  to  give  medical  advise,  but  they  do 
undertake  that  the  patients  in  their  hospi- 
tals shall  have  competent  medical  advise  and 
assistance,  and  it  is  admitted  that  Dr.  Ar- 
cher was  a  competent  medical  man,  and  that 
no  blame  attaches  to  the  defendants  for  em- 
ploying him.  Assuming  that  he  made  a  mis- 
take, even  a  negligent  mistake,  I  do  not  think 
that  the  defendants  are  liable  for  its  conse- 
quences; they  have  done  all  that  the  parent 
himself  could  have  done,  had  he  been  able  to 
have-  his  son  treated  in  his  own  house;  he 
could  not  have  done  more  than  provide  a 
proper  home  for  the  boy,  and  provide  nurses 
and  good  medical  attendance.  The  defend- 
ants have  not  failed  in  any  of  these  respects, 
and  I  think  that  they  are  not  liable  for  the 
mistake,  if  there  was  a  mistake,  of  Dr. 
Archer.  It  is  contended  that  the  doctor  was 
the  servant  of  the  defendants  for  the  purpose 
of  discharging  the  child,  and  that  they  are 
liable  for  the  negligence  of  their  servant,  but 
the  terms  of  hi^  appointment,  and  the  rules 
tmder  which  he  acted,  do  not  bear  out  this 
contention.  No  doubt  he  was  an  officer  of 
the  defendants,  and  was  paid  an  annual  sal- 
ary, and  in  certain  matters  had  to  obey  the 
directions  of  the  committee;  but  the  rules 
show  that  he  was  'responsible  for  the  treat- 
ment of  the  patients  from  the  beginning  to 
the  end  of  their  stay,  and  also  for  their  free- 
dom from  infection  when  discharged;'  that 
is,  he  was  responsible  for  deciding  whether 
or  not  they  were  free  from  infection  when 
discharged.  The  rules  are,  in  my  opinion, 
perfectly  plain.  The  visiting  physician  has 
to  consider  the  case  and  to  exercise  his  judg- 
ment, skill,  and  knowledge  in  determining 
whether  the  patient  can  safely  be  discharged 
or  not;  upon  his  deciding  that  a  patient  is 


fit  for  discharge,  the  matron  discharges  hidi. 
As  I  have  already  said,  I  do  not  think  the 
argument  is  well  founded  that  the  discharge 
is  a  discharge  by  the  doctor  as  the  servant' 
of  the  defendants,  and  that  they  are  liable 
for  the  consequences  of  his  negligence.  What 
the  doctor  really  does  is  to  advise  the  cor- 
poration, and  he  gives  his  opinion  as  a  med- 
ical man.  If  the  defendants  have  employed 
a  competent,  skilful,  and  duly  qualified  medi- 
cal man,  they  have  done  all  that  it  was  pos- 
sible for  them  to  do — they  cannot  control  his 
opinion  in  any  kind  of  way:  indeed  it  would 
be  wrong  for  them  to  attempt  to  do  so;  all 
they  can  do  is  employ  a  competent  medical 
man,  and  to  act  upon  his  opinion  and  dis- 
charge the  patient.  In  my  opinion  there  was 
in  the  present  case  no  ground  of  complaint 
— ^no  cause  of  action — against  the  defendants, 
and  there  was  no  evidence  to  support  the  find- 
ing of  the  jury  on  the  fifth  question,  which 
I  left  to  them  with  great  hesitation.  I 
think,  therefore,  that  my  judgment  must  be 
for  the  defendants." 

In  BYost  V  Topeka,  98  Kan.  636,  161  Pac. 
936,  L.ILA..1917C  429,  it  appeared  that  the 
plaintiff's  parents  became  afflicted  with 
smallpox  and  were  confined  in  the  detention 
hospital  of  the  city.  The  plaintiff,  a  child 
of  nine  years,  was  taken  to  the  hospital  with 
his  parents  and  was  allowed  to  play  about 
the  hospital  grounds.  He  found  a  sack  of 
dynamite  caps  which  employees  of  the  city 
had  taken  to  the  hospital  grounds  and  had 
neglected  to  remove  or  render  inaccessible. 
The  plaintiff  carried  the  caps  into  the  hospi- 
tal, accidently  exploded  one  of  them  and  in- 
jured his  hand  so  that  some  of  his  fingers 
had  to  be  amputated.  The  court  in  holding 
the  city  not  to  be  liable  for  the  injuries  sus- 
tained said:  'The  answer  was  that  the  city 
established,  owned  and  maintained  the  hos- 
pital for  the  sole  purpose  of  detaining  and 
treating  persons  afflicted  with  the  contagious 
disease  of  smallpox.  Proper  sanitation  re- 
quired that  the  building  be  equipped  with 
water  and  sewer  systems  and  these  were  in- 
stalled entirely  on  the  hospital  grounds  in 
connection  with  the  construction  and  comple- 
tion of  the  building.  While  excavating  for 
the  water  and  sewer  systems  rock  was  en- 
coimtered  which  it  was  necessary  to  remove 
by  blasting  and  the  dynamite  caps  belonged 
to  one  of  several  lots  which  were  taken  to 
the  premises  for  use  in  the  conduct  of  that 
work.  The  demurrer  to  the  answer  raised 
the  question  whether  or  not  the  negligence 
of  the  city's  employees  in  leaving  the  dyna- 
mite caps  where  they  might  be  picked  up  and 
exploded  by  the  plaintiff  was  exhibited  in 
connection  with  the  performance  by  the  city 
of  proprietary  or  of  governmental  functions. 
If  the  latter  the  city  is  not  liable.  While 
the  hospital,  with  its  equipment  and  grounds. 
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was  property  of  the  city,  it  was  properly  held 
&nd  maintained  in  a  public  and  governmen- 
tal capacity  and  not  in  a  private  proprietary 
capacity.    The  sole  object  in  establishing  and 
maintaining  the  hospital  was  to  conserve  the 
public  health,  a  purely  governmental  fimc- 
tion  exercised  under  the  police  power  of  the 
state.     The  enterprise  was  public  and  gov- 
ernmental from  its  inception,  and  in  doing 
the  work  of  constructing  the  building  an& 
installing  the  water  and  sewer  systems  the 
city  acted  as  a  mere  agency  of  the  state  in 
promoting  the  general  welfare.     While  the 
dynamite  caps  were  the  property  of  the  city 
they  were  mere  contributions  to  the  enter- 
prise the  same  as  building  material,  water 
pipe,  sewer  pipe  and  other  articles  necessary 
to  secure  the  ultimate  end  in  view.     If,  in 
performing   the    work    of   constructing   and 
equipping    the    hospital    and    putting    tlie 
grounds  in  condition  for  occupancy,  material 
of  any  kind  were  used  or  disposed  of  in  a  neg- 
ligent or  unsafe  way,  the  capacity  in  which 
the   city   acted   shielded   it  from  pecuniary 
liability.    When  construction  was  completed 
and  maintenance  of  the  institution  as  a  de- 
tention hospital  was  begun  the  relation  of 
the  city  to  the  project  remained  the  same, 
and  if  for  any  reason  the  premises  were  not 
safe  for  occupancy  by  persons  detained  in 
the  hospital,  the  same  exemption  from  lia- 
bility existed.     The  decision  in  the  case  of 
Butler  V.  Kansas  City,  97  Kan.  239,  155  Pac. 
12,  which  was  a  detentiou  hospital  case,  is 
conclusive.     ...     It  makes  no  difference 
in    principle   whether   the   building   or   the 
grounds  appurtenant  to  the  building  be  de- 
fective, and  it  makes  no  difference  whether 
the  dangerous  agency  act  by  penetration  or 
by  concussion.     The  employees  of  the  city 
who  caused  the  hospital  grounds  to  be  un- 
safe by  negligently  failing  to  remove  the  por- 
tion  of  the   supply   of  dynamite   caps   not 
consumed  in  blasting  may  be  personally  re- 
sponsible for  the  consequences  of  their  conduct 
but  the  city  is  not.    .    .    .    The  power  and 
the  duty  to  conserve  the  public  health  are 
not  matters  of  private  and  local  interest  to 
the  city  alone  but  are  public  and  general  in 
their  nature  and  belong  to  the  same  class  as 
the  power  and  duty  to  conserve  the  public 
peace.    .    .    .    The  answer  stated  a  complete 
defense  tx)  the  action  and  the  judgment  of 
the  district  court  overruling  the  demurrer  to 
the  answer  is  affirmed." 

In  the  reported  case  a  city  was  held  not 
to  be  liable  for  injuries  sustained  by  a  pa- 
tient in  a  pefffchouse  by  reason  of  a  defective 
condition  of  the  floor. 

Alm8hou9e, 

It  has  been  held  that  in  the  maintenance 
of  au  almshouse  a  municipality  acts  in  a 


governmental  capacity  and  is  not  liable  for 
negligence.    Wood  v.  Boone  Coxmty,  153  la. 
92,  Ann.  Cas.  1913D  1070,  133  N.  W.  377, 
39  L.R.A.  (N.S.)  168.    In  that  case  the  action 
was  to  recover  damages  for  injuries  due  U> 
the  failure  of  a  county  to  furnish  the  plain- 
tiff, a  transient  poor  person,  with  proper  re- 
lief.   The  court,  in  affirming  the  direction  of  a 
verdict  for  the  defendant,  said:    ''There  being 
no  legal  obligation  at  common  law  upon  a 
county  or  any  of  the  instrumentalities^of  gov- 
ernment to  furnish  relief  to  the  poor,  plain- 
tiff's action,  if  he  has  any,  must  be  bottomed 
upon  some  statute  entitling  him  to  relief. 
Cooledge  v.  Mahaska  County,  24  la.  211.    Hia 
counsel  think  they  And  such  duty  in  sections 
2225  and  2230  of  the  Code,  reading  as  fol- 
lows: 'A  person  coming  from  another  state, 
and  not  having  become  a  citizen  of  nor  hav- 
ing a  settlement  in  the  state,  applying  for 
relief,  may  be  sent  to  the  state  whence  he 
came,  at  the  expense  of  the  county,  under  an 
order  of  the  district  court  or  judge;  other- 
wise he  is  to  be  temporarily  relieved  in  the 
county  where  he  applies.'   Code,  section  2225. 
'The  township  trustees  of  each  township,  sub- 
ject to  general  rules  that  may  be  adopted  hy 
the  board  of  supervisors,  shall  provide  for 
the  relief  of  such  poor  persons  in  their  re- 
spective townships  as  should  not,  in  their 
judgment,  be  sent  to  the  county  house.    But 
where  a  city  is  embraced,  in  whole  or  in  part, 
within  the  limits  of  any  township,  the  board 
of  supervisors  may  appoint  an  overseer  of 
the  poor,  who  shall  have  within  said  city,  or 
part  thereof,  all  the  powers  and  duties  con- 
ferred by  this  chapter  on  the  township  trus- 
tees.    The  relief  may  be  either  in  the  form 
of  food,  rent  or  clothing,  fuel  and  lights,  med- 
ical attendance,  or  in  money,  and  shall  not 
exceed  two  dollars  per  week  for  each  person 
for  whom  relief  is  thus  furnished,  exclusive 
of  medical   attendance.     They   may  require 
any   able-bodied   person   to   labor   faithfuUy 
on  the  streets  or  highways  at  the  rate  of 
five  cents  an  hour  in  payment  for  and  as 
a   condition   of   granting   relief;    said   labor 
shall  be  performed  under  the  direction  of  the 
officers  having  charge  of  working  streets  and 
highways.     When  medical  services  are  ren- 
dered by  order  of  the  trustees  or  overseers 
of  the  poor,  no  more  shall  be  charged  or  paid 
therefore  than  is  usually  charged  for  like  ser- 
vices in  the  neighborhood  where  such  services- 
are    rendered.     No    supervisors,   trustee    or 
overseer  shall  be  directly  or  indirectly  in- 
terested in  any  supplies  furnished  the  poor.' 
Code,  section  2230.    'The  poor  must  make  ap- 
plication for  relief  to  the  trustees   of  the 
township  where  they  may  be,  and  if  the  trus- 
tees are  satisfied  that  the  applicant  is  in 
such  a  state  of  want  as  requires  relief  at  the 
public  expense,  they  may  afford  such  relief, 
subject  to  ttie  approval  of  the  board  of  super- 
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visors,  aa  the  neceBsities  of  the  person  re- 
quire, and  shall  report  the  case  forthwith  to 
the  boa^rd  of  supervisors,  who  may  continue 
or  deny  relief,  as  they  find  cause.    The  board 
of  supervisors  may  examine  into  all  claims, 
including  claims  for  medical  attendance,  al- 
lowed by  the  township  trustees  for  the  sup- 
port of  the  poor,  and,  if  they  find  the  amount 
allowed  by  said  trustees  to  be  unreasonable, 
exorbitant  or  for  any  goods  or  services  other 
than  for  the  necessaries  of  life,  they  may 
reject  or  diminish  the  claim  as  in  their  judg- 
ment would  be  right  and  just  and  this  act 
shall   apply    to  all   counties   in   the   state, 
whether  there  are  county  homes  established 
in  the  same  or  not.    This  act  shall  apply  to 
acts  of  overseers  of  poor  in  cities  as  well  as 
to  township   trustees.'     Code,   section   2234. 
In  addition  to  these  sections,  we  quote  the 
following  as  having  some  bearing  upon  the 
case:     'Persons   coming   into  the   state,   or 
going  from  one  coimty  to  another,  who  are 
county  charges  or  are  likely  to  become  such, 
may  be  prevented  from  acquiring  a  settle- 
ment by  the  authorities  of  the  county,  town- 
ship or  city  in  which  such  persons  are  found 
warning  them  to  depart  therefrom.     After 
such  warning,  such  persons  cannot  acquire  a 
settlement  except  by  the  requisite  residence 
of  one  year  without  further  warning.'    Code, 
section    2226.     'Such   warning   shall   be   in 
writing,  and  may  be  served  upon  the  order 
of  the  trustees  of  the  township,  or  of  the 
board   of   supervisors,  by   any  person;    and 
such  person  shall  make  a  return  of  his  do- 
ings thereon    to   the   board   of   supervisors, 
which,  if  not  made  by  a  sworn  officer,  must 
be  verified  by  affidavit.'    Code,  section  2227. 
'The  trustees  in  each  township,  in  counties 
where  there  is  no  county  home,  have  'the  over- 
sight and  care  of  all  poor  persons  in  their 
township,   and   shall   see   that  they   receive 
proper  care  until  provided  for  by  the  board 
of  supervisors.'     Code,    section   2233.     'All 
claims  and  bills  for  the  care  and  support  of 
the  poor  shall  be  certified  to  be  correct  by 
the  proper  trustees  and  presented  to  the  board 
of  supervisors,  and,  if  they  are  satisfied  that 
they  are  reasonable  and  proper,  they  shall  be 
paid  out  of  the  county  treasury.    In  no  case 
shall  a  trustee,  or  either  of  the  trustees,  nor 
overseer  of  the  poor,  draw  an  order  upon 
himself,  or  upon  either  of  the  board  for  sup- 
plies for  the  poor,  except  such  trustees  or 
overseer  has  a  contract  to  furnish  said  sup- 
plies.'    Code,  section  2235.     'The  board  of 
supervisors   may   make   contracts   with   the 
lowest  responsible  bidder  for  furnishing  any 
or  all  supplies,  medical  attendance  or  serv- 
ices required  for  the  poor,  for  a  term  not 
exceeding  one  year,  or  it  may  enter  into  a 
contract  with  the  lowest  responsible  bidder, 
through  proposals  opened  and  examined  at 
a  regular  session  of  the  board,  for  the  sup- 


port of  any  or  all  the  poor  of  the  county  for 
one  year  at  a  time,  and  may  make  any  re- 
quisite orders  to  that  effect,  and  shall  re- 
quire all  such  contractors  to  give  bonds  in 
such  sum  as  it  believes  sufficient  to  secure 
the  faithful  performance  of  the  same.'  Code, 
section  2238.  'The  word  "poor"  and  "poor 
person"  as  used  in  this  chapter  shall  be  con- 
strued to  mean  those  who  have  no  property, 
exempt  or  otherwise,  and  are  unable,  because 
of  physical  or  mental  disabilities,  to  earn  a 
living  by  labor;  but  this  section  shall  not 
be  construed  to  forbid  aid  to  needy  persons 
who  have  some  means,  when  the  board  shall 
be  of  the  opinion  that  the  same  will  be  con- 
ducive to  their  welfare  and  the  best  interests 
of  the  public'  Code,  section  2262.  .  .  . 
That  plaintiff  lost  his  feet  by  reason  of  in- 
adequate and  untimely  treatment  a  jury 
may  well  have  found,  but  the  vital  and  fim- 
damental  question  in  the  case  is  the  liability 
of  the  defendant  coimty  and  the  member  of 
the  board  of  supervisors,  who  is  made  a  co- 
defendant.  .  .  .  It  is  a  general  rule  that 
where  a  governmental  duty  rests  upon  a 
state  or  any  of  its  instrumentalities,  there  is 
absolute  immunity  in  respect  to  all  acts  or 
agencies.  Beeks  v.  Dickinson  County  [131  la. 
245],  supra.  In  this  case  it  is  said :  'In  so  far 
as  a  municipality  undertakes  the  duty  of  mak- 
ing and  enforcing  quarantine  regulations  and 
other  laws  for  the  promotion  of  the  public 
health,  it  Is  performing  governmental  func- 
tions, and  its  officers  are  not  agents  for  whose 
actions  or  inactions  it  is  liable,  unless  such 
liability  is  imposed  by  its  charter 'or  by  the 
laws  of  the  state  under  which  it  exists.'  .  .  . 
We  cannot  close,  however,  without  suggest- 
ing that  the  practice  of  shifting  foreign  pau- 
pers from  one  county  to  another  does  not 
meet  with  our  approval,  and  such  a  policy 
as  said  in  Mansfield  v.  Sac  County,  00  la. 
14,  is  a  disgrace  to  our  civilization." 

But  in  Libby  v.  Portland,  105  Me.  370,  18 
Ann.  Cas.  547,  74  Atl.  805,  26  L.K.A.(N.S.) 
141,  an  action  against  a  city  to  recover  for 
personal  injuries  caused  by  the  alleged  defec- 
tive condition  of  a  basement  step  of  a  build- 
ing which  was  part  of  a  poor  farm  operated 
by  the  city,  the  court  said:  "Action  on  the 
case  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of 
the  defective  condition  of  the  basement  step 
of  a  building  belonging  to  the  defendant. 
The  writ  contains  two  counts.  A  general  de- 
murrer was  filed  to  each  count.  The  presid- 
ing justice  overruled  both  demurrers  and  the 
defendant  alleged  exceptions.  If  either  count 
sets  forth  a  cause  of  action,  the  exceptions 
must  be  overruled.  The  first  count  all^^ 
in  substance  that  the  defendant  was  the  law- 
ful owner  and  In  lawful  possession,  control 
and  management  of  a  certain  farm  with  the 
buildings  thereon  which  it  was  operating  in 
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the   usual   method   of  husbandry   and   that 
'all  of  said  buildings,  land  and  other  proper- 
tj,  were  then  and  there  used  by  the  said 
defendant  for  its  own  emolument  profit  and 
advantage.'    It  nowhere  alleges  or  even  inti- 
mates that  this  was  a  poor  farm  and  that 
the  building,  where  the  injury  was  received, 
was  a  city  almshouse.    The  second  count  is 
based  squarely  on  the  allegation  of  an  alms- 
house,  in  the  maintenance  of  which  negli- 
gence is  charged.    It  is  necessary  to  consider 
the  allegations  of  the, first  count  alone,  the 
objection  to  which  on  the  part  of  the  de- 
fendant is  that  the  alleged  negligence  ap- 
pears to  have  resulted  from  the  performance 
of  ultra  vires  acts  by  the  city  and  that  the 
city  cannot  be  held  liable  in  the  performance 
of  such  acts.     This  leads  us  to  a  brief  con- 
sideration of  the  rights,  powers,  duties  and 
liabilities  of  municipal  corporations  in  this 
state.     .     .     .     The  decision  in  Moulton  ▼. 
Scarborough,  71  Me.  267,  must  rest  squarely 
on  this  principle.     That  case  came  to  this 
court    on    demurrer    to   the    declaration    in 
which  the  plaintiff  alleged  that  the  defendant 
town  was  guilty  of  negligence  in  the  manage- 
ment of  a  certain  ram  owned  and  controlled 
by  it.    Like  the  case  at  bar  the  declaration 
was  barren  of  any  allegation  or  intimation 
that   the   property  was  used  in   connection 
with  the  farm  maintained  by  the  town  for 
the  support  of  the  poor.    Counsel  for  defend- 
ant in  that  case  sharply  contended  that  'a 
town  cannot  own  property,  except  when  nec- 
essary to  aid  in  the  performance  of  duties 
imposed  on  it  by  law.     For  a  town  to  be 
"owner  and  possessor  of  a  ram''  otherwise 
than  in  the  line  of  its  statutory  duties,  is 
ultra  vires.'     The  language  of  the  court  in 
answer  to  this  contention  is  this:  'It  is  not 
claimed  in  support  of  the  demurrer  that  the 
declaration  is  defective;  but  it  is  contended 
in  behalf  of  the  defendants,  that  the  town 
had  no  legal  authority  to  own  and  keep  a 
ram;  that  the  act  was  ultra  vires,  and  that, 
therefore,  the  town  is  not  liable.    It  is  ad- 
mitted, however,  by  the  defendant's  counsel, 
that  if  the  town  could  legally  own  and  keep 
the  ram  for  any  corporate  purpose,  for  profit 
and  gain,  then  it  rests  under  the  same  lia- 
bility as  a  person  or  private  corporation  for 
its  proper  care  and  control.    This  is  the  well- 
settled  rule  of  law.'     The  opinion  then  dis- 
cusses the  right  of  a  town  to  maintain  a 
farm  for  the  support  of  the  poor  and  to  stock 
it  for  ordinary  farm  purposes,  and  holds  the 
declaration  good.    Later  cases  have>  cited  this 
decision  with  approval.    Bulger  y.  Eden,  82 
Me.  352;  Sibley  v.  Penobscot  Lumbering  As- 
soc. 93  Me.  399-402;  Keeley  y.  Portland,  100 
Me.  260-265.    In  this  last  case  after  consid- 
ering the  nonliability  of  a  municipal  corpor- 
ation to  a  private  action  for  neglect  to  per- 
form, or  negligent  performance  of,  corporate 


duties  imposed  upon  it  by  the  legislature, 
unless  such  liability  to  action  has  been  given 
by  statute,  the  court  adds:  It  is  true  there 
are  limitations  to  this  rule,  or  conditions  to 
which  it  is  not  applicable,  the  most  import- 
ant perhaps  of  which  is  this:  A  municipal 
corporation  lawfully  owning  and  controlling 
property  not  in  the  performance  of  a  public 
duty  enforced  upon  it  by  law,  but  wholly 
or  partially  for  its  own  profit  or  gain,  is 
liable  for  negligence  in  the  management  of 
such  property  to  the  same  extent  as  busi- 
ness  corporations   or   individuals   must  be.' 
Thd  municipality  as  proprietor  is  not  to  be 
confounded  with  the  municipality  as  legisla- 
tor or  custodian  for  the  public  welfare.     If 
a  building  is  maintained  solely  for  a  public 
purpose  no  liability  on  the  part  of  the  city 
arises  for  accidents  in  connection  therewith; 
excavation  in  schoolhouse  yard,  Bigelow  y. 
Randolph,    14    Gray     (Mass.)     541;    unsafe 
stairway  in  school  building.  Hill  y.  Boston, 
122  Mass.  344;  defective  heating  apparatos 
in  school  building,  Wixon  v.  Newport,  13  R. 
I.  454;  unsafe  floor  in  town  house,  Eastman 
V.  Meredith,  36  N.  H.  284.    But  when  proper- 
ty is  used  or  business  is  conducted  by  a  city 
principally  for  public  purposes  under  the  au- 
thority of  law,  but  incidentally  and  in  part 
for  profit,  the  city  is  liable  for  negligence 
in  management.     Thus,  for  injury  sustained 
in  falling  through  a  trap  door  in  a  hall  let 
for  hire,  in  a  city  building,  Worden  y.  New 
Bedford,  131  Mass.  23;  or  because  of  insuf- 
ficient lighting  of  the  approaches  to   such 
hall,  Idttle  y.  Holyoke,  177  Mass.  114;  where 
the  town  engaged  in  crushing  stone  and  re- 
pairing road  for  a  street  railway  company, 
Ck)llins  V.  Greenfield,   172  Mass.  78;    where 
the  town'  used  a  stone  quarry  in  part  for  the 
public  streets  and  in  part  for  the  sale  of 
stone,   Dnggan  v.  Peabody,   187  Mass.  349. 
The  liability  of  the  cases  last  cited  is  created 
when  public  use  gives  way  to  use  for  private 
gain.     Larrabee  y.  Peabody,  128  Mass.  561. 
If  then  a  city  is  liable  for  accidents  in   a 
part  of  a  public  building  used  for  private 
gain  it  must  certainly  be  liable  when  the  en- 
tire buiding  is  so  used.  'And  the  same  rule 
would  apply  to  any  other  property  lawfully 
held  and  maintained  for  private  gain  whether 
it  be  a  hall,  a  business  block  or  a  farm  house. 
The   cases   cited   by  the   defendant   do   not 
reach  the  point  under  consideration.     They 
involved  acts  clearly  ultra  vires,  as  the  con- 
struction of  an  embankment  across  two  chan- 
nels of  a  stream  in  Anthony  v.  Adams,  1 
Mete.    (Mass.)    284;  the  digging  of  a  ditdi 
across  the  land  of  a  private  individual  in 
Seele  v.  Deering,  79  Me.  343;  and  the  main- 
tenance of  a  public  ferry  in  Hog^rd  v.  Mon- 
roe, 51  La.  Ann.  683,  44  L.R,A.  477.     Our 
conclusion,  therefore,  is  that  since  the  city  of 
Portland  may  be  'the  lawful  owner  and  in 
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the  lawful  poBBession,  control  and  manage- 
ment' of  the  pfoperty  in  question  and  may 
be  liable  for  negligence  in  connection  with 
the  maintenance  thereof  for  its  'own  emolu- 
ment, profit  or  advantage'  and  since  these 
facts  duly  alleged  in  the  declaration  are  ad- 
mitted to  be  true  by  the  demurrer,  the  first 
count  sets  forth  a  cause  of  action  and  the 
demurrer  thereto  was  properly  overruled." 
In  Neflf  V.  Wellesley,  148  Mass.  487,  20  N". 
E.  Ill,  2  L.R.A.  500,  the  court,  in  holding 
a  town  to  be  liable  for  injuries  received  by 
the  plaintiff,  a  blind  man,  by  being  struck, 
while  crossing  a  street  by  the  tongue  of  a 
cart  driven  by  an  employee  of  the  town's 
poor  farm,  said:  "To^  determine  whether  the 
defendant  town  is  liable  for  the  negligence 
of  Crawford  in  driving  its  team,  we  must 
answer  two  questions:  First,  Was  the  busi- 
ness in  which  Crawford  was  employed  such 
that  engaging  in  it  would  subject  a  city  or 
town  to  liability  for  negligence  in  conduct- 
ing it?  Secondly,  Was  he  a  servant  of  the 
town,  or  was  he  a  representative  of  a  board 
of  public  officers  acting  independently,  mere- 
ly in  the  performance  of  a  public  duty?  It 
is  a  general  rule,  that  a  town  is  not  liable 
for  the  negligence  of  its  agents  or  servants 
in  a  matter  in  which  it  has  no  interest,  and 
which  has  no  direct  or  natural  tendency  to 
injure  any  individual  in  person  or  property, 
and  which  it  has  in  charge  solely  in  the  per- 
formance of  a  public  duty  imposed  upon  it 
by  law.  Hill  v.  Boston,  122  Mass.  344; 
Tindley  v.  Salem,  137  Mass.  171,  172. 
Whether  this  rule  should  be  held  to  apply 
to  the  use  of  a  farm  for  no  other  purpose 
than  the  support  of  paupers  who  are  a  charge 
upon  the  town,  it  is  unnecessary  to  decide. 
For  the  jury  have  found  that  paupers  whose 
support  was  chargeable  to  another  town,  and 
to  the  Commonwealth,  were  boarded  for  pay 
upon  the  defendant's  farm,  and  that  persons 
employed  to  work  upon  the  highways  were 
also  boarded  there,  and  that  horses  were  kept 
there  principally  for  use  in  repairing  the 
highways.  When  property  is  usied  or  busi- 
ness is  conducted  by  a  town  principally  for 
public  purposes,  under  the  authority  of  the 
law,  but  incidentally  and  in  part  for  profit, 
the  town  is  liable  for  negligence  in  the  man- 
agement of  it.  Oliver  v.  Worcester,  102 
Mass.  489;  Worden  v.  New  Bedford,  131 
Mass.  23;  Tindley  v.  Salem,  137  Mass.  171. 
This  case  clearly  does  not  fall  within  the 
rule  which  we  have  stated.  Nor  can  it  be 
held  that  the  use  of  the  farm  by  the  defend- 
ant was  illegal,  so  as  to  exonerate  the  town 
from  liability  on  account  of  it.  It  was  not 
an  appropriation  of  public  money  to  a  com- 
mercial enterprise  conducted  primarily  for 
profit.  The  income  received  from  the  farm 
was,  apparently,  incidental  to  the  use  of  it 
in  the  support  of  paupers  having  a  residence 


in  the  town,  and  in  boarding  horses  and  men 
employed  upon  the  highways  which  the  town 
maintained.  A  city  or  town  may  make  any 
reasonable  provision  for  the  support  of  pau- 
pers, or  for  sustaining  other  public  burdens 
imposed. upon  it,  and  for  that  purpose  may 
manage  a  farm  which  produces  more  crops 
than  are  needed  for  the  food  of  the  paupers, 
and  may  sell  or  exchange  the  surplus.  It 
may  transact  business  outside  of  the  author- 
ity expressly  given  it,  if  the  business  is  in- 
cidental to  the  performance  of  its  public 
duties.  Overseers  of  the  poor  are  public  offi- 
cers, who  commonly  act  under  the  authority 
of  the  law,  and  not  as  agents  of  a  town.  But 
in  some  matters  they  may  represent  the  town 
as  its  agents.  New  Bedford  v.  Taunton,  9 
Allen  (Mass.)  207.  They  have  the  care  and 
eustody  of  the  paupers  in  their  respective 
cities  and  towns,  and  are  to  see  that  they 
are  suitably  relieved,  supported,  and  em- 
ployed; but  the  city  or  town  is  to  direct 
the  manner  and  provide,  the  means  of  sup- 
porting its  paupers.  Pub.  Sts.  c.  84,  §  2. 
If  the  town  sees  fit  to  buy  a  farm,  ond  cul- 
tivate it  in  connection  with  an  almshouse, 
there  is  nothing  in  the  statute  which  gives 
the  overseers  of  the  poor  a  right  to  manage 
it  without  authority  from  the  town.  In  the 
case  at  bar,  the  same  persons  held  the  offices 
of  overseers  of  the  poor,  highway  surveyors, 
and  selectmen.  In  one  capacity  they  had 
the  care  and  oversight  of  the  paupers;  in  an- 
other, of  the  roads  and  bridges;  and  in  the 
third,  of  many  of  the  other  prudential  affairs 
of  the  town.  The  farm  was  used  in  part 
for  the  support  of  the  paupers,  of  whom 
they  had  charge  as  overseers  of  the  poor;  in 
part  for  a  purpose  which  was  connected  with 
the  maintenance  of  the  highways,  which  were 
in  charge  of  the  highway  surveyors;  and  in 
part  for  the  production  of  income,  a  use 
which  was  outside  of  the  express  authority 
of  any  board  of  public  officers,  and  was  under 
an  assumption  of  authority  that  seems  to 
have  been  approved  and  ratified  by  the  town. 
The  three  persons  who  managed  the  farm  in 
the  interest  of  the  town  for  these  several 
purposes  cannot  be  deemed  to  have  been  act- 
ing merely  as  a  single  board  of  public  offi- 
cers, but  they  represented  the  defendant  in 
different  capacities,  such  as  to  make  them  in 
that  business  the  defendant's  agents.  The 
facts  which  the  jury  were  required  to  find 
in  order  to  return  a  verdict  for  the  plaintiff 
conclusively  established  the  town's  liability 
for  Crawford's  acts,  and  the  defendant's  re- 
quests for  instructions  upon  this  point  were 
rightly  refused,  and  the  instructions  given 
were  sufficiently  favorable  to  the  defendant. 
It  is  not,  under  all  circumstances,  negligence 
for  a  blind  person  to  walk  unattended  upon 
a  pu]>l]c  street.  Smith  v.  Wildes,  143  Mass. 
666;    Sleeper    v.    Sandown,    62    N.    H.    244. 
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There  was  evidence  proper  for  the  considera- 
tion of  the  jury  upon  the  question  whether 
the  plaintiff  was  in  tiie  exercise  of  due  care. 
The  ninth  and  tenth  requests  for  rulings 
were  rightly  refused,  and  the  jury  were  prop- 
erly instructed  upon  the  subject  to.  which  the 
requests  referred.  The  plaintiff  was  only 
bound  to  use  ordinary  care;  but  in  determi- 
ning what  was  ordinary  care  the  jury  were 
called  upon  to  consider  his  blindness  and 
other  infirmities,  and  all  the  circumstances 
which  bore  upon  the  question  what  care  was 
reasonably  necessary  to  insure  his  safety. 
The  eleventh  request  assumed,  as  a  hypothe- 
sis merely,  that  the  plaintiff  could  have  as- 
certained 'that  a  team  was  approaching,  and 
its  direction;'  it  called  for  an  instruction  as 
to  the  effect  of  only  a  part  of  the  evidence 
bearing  upon  a  single  fact  in  issue,  and  the 
judge  might  properly  refuse  it.  McDonough 
▼.  Miller,  114  Mass.  94." 


ITNITED  BROKERS  COMPANY 

V. 

SOUTHERN  PACIFIC   COICPANT. 

Oregon  Supreme  Court,  Department  Two— 
December  11,  1917. 
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Carriers  of  Goods  —  Proof  of  Daatasefl 
—  Book  Acconnt  of  Salo  of  Daa&aged 
Goods. 

In  a  consignee's  action  against  a  carrier  for 
damages  to  a  shipment  of  tomatoes,  the  con- 
signee's bills  and  the  ledger  account  showing 
the  amount  charged  to  the  parties  to  whom 
the  tomatoes  were  sold,  presumably  on  ac- 
count of  their  damaged  condition,  without 
evidence  to  show  that  the  items  represented 
the  actual  damage,  are  properly  excluded. 

Notice  of  Injury  —  Snfiloioiioy. 

In  a  consignee's  action  for  damages  to  to- 
matoes shipped  under  a  bill  of  lading,  re- 
quiring notice  of  a  claim  for  damage  to  be 
made  in  writing  to  the  agent  at  place  of  de- 
livery upon  arrival,  or  within  ten  days  after 
delivery,  the  consignee's  timely  presentation 
of  a  written  statement  of  a  report  of  their 
condition,  signed  by  the  carrier's  inspector, 
bearing  the  name  of  the  consignee,  stating  the 
damage  and  manner  in  which  it  occurred,  and 
that  the  consignee  would  repack  the  tomatoes 
and  claim  damages,  is  a  sufficient  noticei 

[See  note  at  end  of  this  case.] 

Same. 

A  stipulation  as  to  notice  of  a  claim  for 
injury  to  goods  while  being  transported  by  a 
common  carrier  should  be  given  a  reason- 
able construction,  and  a  substantial  compli- 


ance therewith  is  all  that  is  required,  in  view 
of  the  object  of  the  requirement  of  notice. 

[See  note  at  end  of  this  case.] 
CoaneotiaB    Carriers    —    Pr«siuiiptioB 

asainst  Tenainal  Carrier. 

Without  evidence  locating  the  place  of  the 
damage  to  goods  in  transit  over  several  con- 
necting lines,  and  where  it  appears  that  the 
goods  were  delivered  to  the  initial  carrier  in 
good  condition,  and  were  delivered  by  the 
terminal  carrier  in  a  damaged  condition,  a 
presumption  arises  thxt  they  were  injured 
on  the  line  of  the  terminal  carrier,  and  the 
burden  of  proof  is  on  it  to  show  that  the 
damage  was  not  done  on  its  line,  and  that 
it  occurred  without  its  fault  or  through  the 
shipper's    failure    to   perform   his    contract. 

Appeal  and  Error  —  Amendment  on 
Record  —  Certificate  to  Bill  of  Ex- 
ceptions'. 

Where  a  transcript  of  all  the  evidence  is 
sent  up  to  the  supreme  court  with  the  bill 
of  exceptions,  but  is  not  formally  made  a 
part  thereof,  the  court,  on  motion  before  ar- 
gument, will  allow  an  amendment  of  a  cer- 
tificate to  the  bill  of  exceptions  so  as  to  at- 
tach all  the  evidence. 

Appeal  from  Circuit  Court,  Multnomah 
county:     Gantenbein,  Judge. 

Action  by  United  Brokers  Company,  plain- 
tiff, against  Southern  Pacific  Company,  de- 
fendant. Judgment  for  defendant.  Plaintiff 
appeals.    Revebsed. 

[$08]  This  action  was  brought  by  the  plain- 
tiff to  recover  $394.72,  damages  to  one  car- 
load shipment  of  tomatoes  while  in  transit 
from  Dania,  Florida,  to  Portland,  Oregon. 
The  shipment  was  delivered  by  Hardie  A  Mc- 
Farland  on  February  23,  1914,  to  the  Florida 
East  Coast  Railway  Company  at  Dania, 
Florida,  consigned  to  C.  Schroeder  A  Com- 
pany at  Waycross,  Georgia.  A  written  con- 
tract of  shipment  was  entered  into  between 
the  shipper  and  the  Florida  East  Coast  Rail- 
way Company  which  contained  the  following 
provision,  being  the  8th  clause  of  the  printed 
conditions  on  the  bill  of  lading: 

"Claims  for  loss  or  damage  must  be  made 
in  writing  to  this  company  within  ten  days 
after  the  arrival  of  the  goods  at  their  place 
of  ultimate  destination  in  case  of  fruit, 
vegetables  and  other  perishable  articles,  and 
within  thirty  days  after  arrival  at  ultimate 
destination  in  case  of  other  freight,  and  un- 
less claims  are  so  made  this  company  shall 
not  be  liable." 

As  pleaded  in  defendant's  answer  the  ship- 
ment was  diverted  by  the  consignors  to  the 
plaintiff  at  Portland,  Oregon,  while  in  tran- 
sit, and  the  original  bill  of  lading  was  can- 
celed and  a  new  one  issued  by  the  Atlantic 
[609]  Coast  Line  Railroad  Company  at  Jack- 
sonville, Florida,  which  contained  the  follow- 
ing provision: 
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This  bill  of  lading  is  signed  for  the  dif- 
ferent carriers  who  may  engage  in  the  trans- 
portation, severally  but  not  jointly,  each  to 
be  bound  by  and  hare  the  benefits  of,  the 
proYisions  thereof;  and  in  accepting  this  bill 
of  lading  the  shipper,  owner  and  consignee 
of  the  goods,  and  the  holder  of  the  bill  of 
lading  agree  to  be  bound  by  all  of  its  stip- 
ulations, exceptions  and  conditions,  whether 
printed  or  written. 

"Claims  for  loss  or  damage  shall  be  made 
in  writing  to  the  agent  at  point  of  delivery 
promptly  after  arrival  of  the  property,  and 
if  delayed  for  more  than  ten  days  after  the 
delivery  of  the  property,  or  after  due  time 
for  the  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  in  any  event." 

On  and  prior  to  February  23,  1914,  the 
Atlantic  Coast  Line  Railroad  Company  duly 
filed,  posted,  and  published  its  tariffs  with  the 
Interstate  Commerce  Commission  as  required 
by  law  and  the  shipment  was  governed  by 
the  provisions  of  the  standard  form  of  bill 
of  lading.  At  the  dose  of  plaintiff's  case  a 
motion  for  a  nonsuit  was  granted.  Plaintiff 
appeals. 

H,  L.  Lyons  and  OharUa  M.  Hodges  for  ap- 
pellant. 

Bm  C.  Dey  and  William  D,  FenUm  for  re- 
spondent. 

Bean,  J.  {after  siaiing  the  fade), — ^Mr. 
F.  T.  Stone,  employed  by  the  United  Brokers 
Company,  testified  to  the  effect  that  he  ex- 
amined the  car  in  which  the  goods  were 
shipped  and  found  them  [610]  in  bad  shape, 
the  crates  of  tomatoes  being  pushed  together 
x)r  "jack-knifed"  and  all  mashed;  that  he 
called  Mr.  Criger,  the  Southern  Pacific  in- 
spector, who  made  out  an  inspection  report. 
Counsel  for  plaintiff  presented  a  written 
statement  of  this  report  of  the  car  signed  by 
the  inspector  and,  upon  request  of  defendant's 
counsel,  stated  that  the  purpose  of  the  writ- 
ing was  to  substantiate  the  claim  for  damage, 
and  also  claimed  that  it  was  "written  notice 
to  the  company."  Upon  objection  of  defend- 
ant's counsel  the  court  admitted  the  document 
for  the  purpose  of  showing  damage,  but  not 
to  show  that  it  was  notice  to  the  Southern 
Pacific  Company  as  required  by  the  agree- 
ment between  the  parties.  Over  the  objection 
and  exception  of  counsel  for  defendant  the 
bill  of  lading  issued  by  the  initial  carrier,  the 
Florida  East  Coast  Railway  Company,  was 
introduced  in  evidence  by  the  plaintiff.  It 
was  produced  by  the  defendant.  On  its  face 
appear  the  words  "Cancelled  2/27/14"  and 
"OriginaL"  The  7th  clause  under  the  head- 
ing thereon  "Conditions  Limiting  Liability 
Except  for  Negligence"  reads  as  follows: 

"The  amount  of  any  loss  or  damage  for 
which  this  company  is  liable  shall  be  comput- 


ed on  the  basis  of  the  value  of  the  property 
(being  the  bona  fide  invoice  price,  if  any,  to 
the  consignee,  including  the  freight  charge, 
if  prepaid)  at  the  place  and  time  of  shipment 
under  this  contract,  unless  a  lower  value  has 
been  agreed  upon  or  is  determined  by  the 
classification  or  tariff  upon  which  the  rate  is 
based,  in  either  of  which  events  such  lower 
value  shall  be  the  maximum  amount  to  gov- 
ern such  computation,  whether  or  not  such 
loss  or  damage  occurs  from  negligence." 

The  bill  of  lading  shows  that  the  shipment 
was  made  from  Dania,  Florida,  to  H.  C. 
Schroeder  &  Co.,  Waycross,  Georgia,  and  th%t 
the  goods  were  received  for  [611]  transporta- 
tion "in  apparent  good  order."  The  witness 
Mr.  Stone  stated  that  the«  contents  of  the 
car  revealed  that  it  had  received  rough  hand- 
ling. The  report  gave  the  nature  of  the 
damages.  It  is  urged  that  the  claimant 
should  have  written  a  letter  of  complaint  to 
the  railway  company.  Exhibit  "C"  intro- 
duced in  evidence  and  received  as  bearing  up- 
on the  question  of  damages  is  as  follows: 

Portland,  Ore.,  Mar.  14,  1914. 
Following  is  list  of  damaged  -and  partly 
damaged  crates  of  Tomatoes  in  ear  F.  G.  E. 
21645  which  arrived  East  Portland,  March 
12th,  1914,  distributed  as  follows: 

Pearson  Page  Co.  31  cr  partly  damaged. 
P.  F.  &  P.  Co. ...   65  cr  completely  smashed. 

Page   A,   Son 24  cr  partly  damaged. 

Bell   ft   Co 19  cr  partly  damaged. 

Glafke  &  Co 13  cr  partly  damaged. 

Dryer    Bollam ....  12  cr  partly  damaged. 
Levy  ft  Spiggl ...     2  cr  partly  damaged. 

166 

Southern  Pacific  Co. 
By  M.  F.  Criger. 

1.  Bills  and  a  ledger  account  were  offered 
In  evidence  as  showing  the  amount  charged 
to  the  plaintiff  by  the  parties  to  whom  the 
goods  were  sold,  presumably  on  account  of 
the  damaged  condition  of  the  vegetables. 
There  was  no  evidence  to  show  that  the  items 
represented  the  actual  loss  occasioned  by  the 
damage  to  the  goods.  No  person  acquainted 
with  the  market  value  of  the  product  was 
questioned  as  to  the  difference  between  that 
and  the  value  of  the  article  in  its  damaged 
condition,  or  the  difference  between  the  in- 
voice price  and  the  value  of  the  commodity  in 
its  injured  state,  although  a  witness  was 
called  who  could  apparently  have  given  some 
light  on  the  matter  if  he  had  been  interrogat- 
ed. According  to  the  elementary  [612]  rule 
of  law  the  evidence  was  properly  excluded. 
It  is  claimed  by  defendant  that  there  was  no 
proof  of  damages.  The  court  ruled  that  no 
written  notice  had  been  given  as  required 
and  granted  a  nonsuit.     The  plaintiff,  how- 
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ever,  showed  that  the  goods  had  been  mate- 
rially damaged;  that  65  crates  of  tomatoes 
■were  "completely  smashed"  and  the  invoice 
price  was  stated  @  $2.00  and  $2.50  per  crate. 
There  appeared  to  be  no  particular  contro- 
versy as  to  this  price;  therefore,  taking  the 
lower  price  named  and  applying  the  rule 
agreed  upon  in  the  bill  of  lading  there  ap- 
pears to  be  a  definite  amount  of  loss  shown 
as  to  65  crates.  Under  the  evidence  the 
plaintiffs  would  be  entitled  to  some  damages 
if  the  law  is  in  their  favor.  Hence,  it  is 
necessary  to  examine  the  law  applicable  to 
the  case. 

2-4.  The  second  contention  of  defendant  is 
that  no  notice  of  a  claim  was  given  in  writing 
by  the  plaintiff^  within  ten  days  after  de- 
livery of  the  shipment  as  required  by  the 
bill  of  lading.  On  the  contrary,  the  plaintiff 
claims  that  the  written  statement  made  at 
the  time  of  the  arrival  and  inspection  of  the 
car  of  goods  was  a  sufficient  compliance  with 
the  requirement  and  that  defendant  waived 
any  more  formal  notice.  The  position  of 
defendant  is  that  under  the  rules  of  the  In- 
terstate Commerce  Commission  it  had  no 
authority  to  pay  any  part  of  the  claim  unless 
it  was  presented  within  ten  days  from  the 
date  of  the  delivery  of  the  shipment  to  the 
consignee. 

Mr.  F.  T.  Stone  also  stated  in  substance 
that  when  he  called  the  inspector  of  the 
Southern  Pacific  Company  they  together  ex- 
amined the  contents;  that  "we  made  out  the 
report;  "  that  Mr.  Criger  wrote  the  state- 
ment, and  "I  figured  that  was  writing 
enough.''  Though  the  document  is  somewhat 
crude  it  appears  therefrom  that  it  is  headed 
"Report  of  Inspection  of  [613]  Damaged 
Freight,  S.  P.  Co.,"  bears  the  date  "East 
Portland,  3/14/1914,"  and  the  name  of  the 
claimant  "United  Brokers  Co."  It  evidences 
a  shipment  of  tomatoes  shipped  by  H.  C. 
Schroeder  from  Jacksonville,  Florida,  Car 
Fruit  Growers'  Express  21645;  that  the  goods 
were  damaged  in  a  sum  "not  over  $147.30;  " 
that  166  crates  of  the  tomatoes  were 
"mashed,  bruised  and  crates  broken ;  "  that 
65  of  them  were  almost  an  entire  loss;  that 
55  crates  choice  grade  were  invoiced  @  $2.00 
f.o.b.  Jacksonville;  and  that  111  crates  fancy 
grade  were  invoiced  at  $2.50  at  the  same 
place.  The  report  also  contains  a  statement 
of  the  manner  in  which  the  injury  evidently 
occurred;  states  that  the  consignee  will  re- 
pack the  tomatoes,  send  claim  for  damages, 
and  put  in  claim  for  repacking;  and  that 
the  goods  are  "not  damaged  over  40  per  cent." 
It  is  marked  as  "Registered  March  28,  1914," 
and  is  signed  "M.  F.  Criger,  Inspector,"  be- 
sides bearing  other  business  notations.  The 
statement  is  general  and  may  require  ex- 
planation. There  was  evidence,  therefore, 
tending  to  show  that  within  the  ten  days  at 


the  place  of  the  ultimate  destination  of  the- 
shipment  the  claim  was  made  to  the  South- 
ern Pacific  Company  in  writing.  It  appears- 
to  be  sufficient  to  inform  the  carrier  that  the 
consignee  claims  damages  for  the  entire  loss 
of  a  part  of  the  goods  and  for  injury  to- 
another  portion  and  to  bring  to  the  attention, 
of  the  carrier's  representatives  the  condition 
of  the  shipment.  We  do  not  consider  it  a 
matter  of  moment  which  one  of  the  two  men 
who  examined  the  goods  wrote  the  statement, 
or  whether  it  was  written  by  some  third  per- 
son. There  is  no  requirement  in  the  stipula- 
tion quoted  that  the  shipper  or  the  consignee^ 
shall  sign  the  claim.  The  written  claim  does, 
however,  inform  the  carrier  who  the  claimant 
is.  No  particular  form  of  notice  is  speci- 
fied [614]  or  made  requisite  by  clause  8,  or 
by  the  form  of  the  bill  of  lading  approved  by 
the  Interstate  Commerce  Commission.  We  do- 
not  understand  that  the  conditions  on  a  bill 
of  lading  are  approved  by  the  Interstate  Com- 
merce Commission  for  any  fanciful  or  "red- 
tape"  purpose,  but  to  meet  the  actual 
conditions  of  business  life  and  mutually  to 
protect  the  carrier  and  the  shipper  or  con- 
signee in  the  ordinary  every-day  affairs  of 
transportation  of  the  products  of  the  country 
from  one  place  to  another:  Georgia,  etc  R» 
Co.  V.  Blish  Milling  Co.  241  U.  S.  190,  198, 
60  U.  S.  (L.  ed.)  948,  36  S.  Ct.  541. 

A  stipulation  as  to  notice  of  a  claim  for 
injury  to  goods  while  being  transported  by 
a  common  carrier  should  be  given  a  reasoii*- 
able  construction,  and  a  substantial  compli- 
ance therewith  on  the  part  of  those  for  whom 
the  shipment  is  made  is  all  that  is  required, 
having  in  view  the  object  and  purpose  of  the 
requirement  of  notice:  4  R.  C.  L.  p.  796, 
§  254 ;  Atchison,  etc.  R.  Co.  v.  Temple,  47  Kan,. 
7,  27  Pac.  98,  13  L.R.A.  362;  Hoye  v.  Penn.- 
sylvania  R.  Co.  [191  N.  Y.  101,  83  N.  E. 
586,  17  L.R.A.(N.S.)  641]  14  Ann.  Cas.  414, 
417  note.  It  has  been  held  that  formai 
written  notice  of  the  loss  sustained  is  not 
required,  because  the  purpose  of  the  writta» 
notice  is  fully  accomplished  when  the  con- 
dition of  the  shipment  is  clearly  brought  to 
the  attention  of  the  representatives  of  the 
company.  When  a  shipper  on  receiving  goods 
in  a  damaged  condition  signs  a  receipt  under 
protest  it  has  been  held  that  that  constitutes 
sufficient  notice  to  the  carrier -that  the  ship- 
per intends  to  enforce  his  rights:  4  R.  C.  Lk 
p.  798,  §  254;  Hinkle  v.  Southern  R.  Coc 
126  N.  C.  932,  36  S.  E.  348,  78  Am.  St^ 
Rep.  685. 

In  Georgia,  etc.  R.  Co.  ▼.  Blish  Millings 
Co.  241  U.  S.  190,  60  U.  S.  (L.  ed.)  948,  3e 
S.  Ct.  541,  after  some  correspondence  in^ 
regard  to  a  shipment  of  [615]  a  carload  of 
fiour,  the  shipper  telegraphed  to  the  manager 
of  the  carrier  five  days  after  arrival  of  the 
goods  at  destination  as  follows: 
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''We  will  make  claim  against  railroad  for 
entire  contents  of  car  at  invoice  price.  Must 
refuse  shipment  as  we  cannot  handle." 

It  was  held  that  the  message  fulfilled  the 
requirement  of  the  stipulation  in  the  bill  of 
lading  that  the  claim  should  be  made  in 
writing.  Mr  Justice  Hughes  said  at  page 
198  of  the  opinion  in  that  case: 

**In  the  preceding  telegrams,  which  passed 
between  the  parties  and  are  detailed  by  the 
state  court  in  stating  the  facts,  the  shipment 
had  been  adequately  identified,  so  that  this 
final  telegram  taken  with  the  others  estab- 
lished beyond  question  the  particular  ship- 
ment to  which  the  claim  referred  and  was 
in  substance  the  making  of  a  claim  within 
the  meaning  of  the  stipulation,  the  object 
of  which  was  to  secure  reasonable  notice. 
We  think  that  it  sufficiently  apprised  the 
carrier  of  the  character  of  the  claim,  for 
while  it  stated  that  the  claim  was  for  the 
entire  contents  of  the  car  'at  invoice  price' 
this  did  not  constitute  such  a  variance  from 
the  claim  for  the  value  of  the  flour  as  to  be 
misleading;  and  it  is  plain  that  no  prejudice 
reaulted.  Granting  that  the  stipulation  is 
applicable  and  valid,  it  does  not  require 
documents  in  a  particular  form.  It  is  ad- 
dressed to  a  practical  exigency  and  it  is  to 
be  construed  in  a  practical  way." 

The  writing  in  the  case  at  bar  is  more  in 
detail  than  the  quoted  telegram  in  the  case 
last  mentioned  and  is  a  substantial  com- 
pliance with  the  stipulation  in  either  of  the 
bills  of  lading  referred  to  in  the  answer: 
10  C.  J.  pp.  328-336  (§  489);  Jenkins  v. 
Atlantic  Coast  Line  R.  Co.  83  S.  C.  473,  65 
S.  £.  636.  In  our  judgment  the  diversion  of 
the  goods  in  question  while  in  transit  does 
not  materially  change  this  case  in  view  of  the 
fact  that  the  defendant  pleaded  a  contract  or 
bill  [616]  of  lading  for  the  carriage  of  the 
goods  over  the  last  connecting  line.  In  the 
absence  of  evidence  locating  the  place  of  the 
damage  to  goods  occurring  while  in  transit 
over  several  connecting  lines  of  railroad,  the 
almost  universal  rule  is  that  a  presumption 
arises,  where  the  goods  are  delivered  to  the 
initial  carrier  in  good  condition  and  are  de- 
livered by  the  terminal  carrier  in  a  damaged 
condition,  that  they  were  injured  on  the  line 
of  the  last  carrier  and  the  burden  of  proof 
is  on  the  terminal  carrier  to  show  that  the 
damage  was  not  done  on  its  line;  that  it 
occurred  without  its  fault,  or  through  the 
failure  of  the  shipper  to  perform  his  con- 
tract: 4  R.  C.  L.  §  383,  p.  925;  6  Cyc.  490, 
491;  Lacey  v.  Oregon,  etc.  R.  Co.  63  Ore. 
Ann.  Gas.  1918D.— 62. 


696,  601,  128  Pae.  999;  Gulf,  etc.  R.  Co.  v. 
Edloflf,  89  Tex.  454,  34  S.  W.  414,  416,  35 
S.  W.  144.  In  an  action  against  a  common 
carrier  fo^  damage  to  freight,  the  plaintiff 
makes  out  a  prima  facie  case  by  producing 
the  receipt  of  the  initial  carrier  acknowledg- 
ing that  the  freight  was  delivered  to  it  in 
good  order:  Seller  v.  The  Steamship  Pacific, 
1  Ore.  410,  413,  Deady  17,  21  Fed.  Cas.  No. 
12,644;  Hastings  v.  Pepper,  11  Pick.  (Mass.) 
41,  42;  Canney  v.  American  Exp.  Co.  222 
Mass.  348,  110  N.  E.  967,  968;  1  Michie  on 
Carriers,  p.  828;  Hutchinson  on  Carriers 
(3  ed.)  §  158. 

5.  Owing  to  an  extension  of  time  for  briefs 
upon  the  point  we  have  delayed  an  expression 
in  regard  to  a  preliminary  question.  The ' 
transcript  of  all  the  evidence  was  sent  up 
to  this  court  with  the  bill  of  exceptions,  but 
was  not  formally  made  a  part  thereof.  Prior 
to  the  argument  counsel  for  plaintiff  moved 
the  court  to  be  allowed  to  amend  the  certif- 
icate to  the  bill  of  exceptions  and  presented 
an  amended  certificate  so  as  to  attach  all 
the  evidence.  Under  the  rule  announced  in 
McGregor  v.  Oregon  R.  etc.  Co.  50  Ore.  527, 
[617]  93  Pac.  465,  14  L.R.A.(N.S.)  668, 
the  correction  is  allowed.  We  consider  the 
evidence  in  passing  upon  the  motion  for  a 
nonsuit.  The  trial  court  erred  in  granting 
this  motion.  It  follows  that  the  judgment 
of  the  lower  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded  for  new  trial. 

Moore,  Harris  a^nd  McCamant,  JJ.,  concur. 


KOTE. 

The  reported  case,  laying  down  the  rule 
that  a  contract  with  a  carrier  of  goods  re- 
quiring a  notice  of  claim  for  injury  or  loss 
within  a  limited  time  is  to  be  given  a  rea-- 
sonable  construction,  holds  that  the  sending 
within  the  time  limited  of  a  written  list  of 
the  goods  claimed  to  be  damaged  is  a  suf- 
ficient compliance  with  such  a  requirement. 
The  validity  and  effect  of  such  a  contract 
with  a  carrier,  including  the  question  what 
constitutes  a  sufficient  performance  thereof, 
are  discussed  in  the  notes  to  the  following 
cases:  Pennsylvania  Co.  v.  Shearer,  9  Ann. 
Cas.  15;  Haze  v.  Pennsylvania  R.  Co.  14 
Ann.  Cas.  414;  Deaver- Jeter  Co.  v.  Southern 
Ry.  Ann.  Cas.  1914A  230;  Capehart  v.  Sea- 
board, etc.  R.  Co.  31  Am.  Rep.  505;  Bullard 
V.  American  Express  Co.  61  Am.  St.  Rep. 
370. 
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OAKB  ET  AIm 

V. 

WASHINOTON  AND  OLD  DOMINION 

RAII.WAT. 


District  of  Columbia  Court  of  Appeal 
March  6,  1916. 

4:4  App.  Cos.   (D,  C.)   SaS. 


Statntea  —  ConstniotloB  —  Words  of 
Deacriptioii  —  To  IVhat  Bate  Refer- 
able. 

In  a  statute  forbidding  the  sale  of  intoxi- 
cants westerly  of  the  fire  limits  of  a  city  ''as 
now  established'^  the  words  "as  now  estab- 
lished" refer  to  the  time  of  the  enactment  of 
the  statute  and  not  to  the  time  of  its  taking 
effect. 

[See  note  at  end  of  this  case.] 

latozloatiiiK  Uquora  —  lajnBetion 
against  Grant  of  Idoense  —  Person 
Entitled  to  Sne  —  Special  Damase. 

A  railroad  company  maintaining  a  passen- 
ger depot  is  held  on  the  evidence  to  sustain 
such  special  damage  from  the  sale  of  in- 
toxicants immediately  adjacent  thereto  to 
entitle  it  to  sue  for  an  injunction  to  test  the 
validity  of  the  grant  of  a  license  4it  that  lo* 
cation. 

Right  to  Relief  by  lajnnotioii. 

The  right  to  certiorari  to  test  the  validity 
of  the  grant  of  a  liquor  license  is  not  so  clear 
and  plain  as  to  preclude  resort  to  a  suit 
for  an  injunction  for  that  purpose. 

Same. 

The  right  to  prosecute  criminally  a  person 
to  whom  a  liquor  license  has  been  granted 
illegally  does  not  preclude  relief  by  injiinc- 
tion  to  a  person  sustaining  special  damage 
from  the  sale  of  liquor  under  the  license. 

Appeal  from  Supreme  Court  of  District  of 
'  Columbia. 

Action  by  Washington  and  Old  Dominion 
Railway,  plaintiff,  against  Patrick  F.  Carr 
et  al.,  defendants.  Judgment  for  plaintiff. 
Defendants  appeal.  The  facts  are  stated  in 
the  opinion.     Affibmed. 

Leon  Tohriner,  Alexander  H.  Bell  and  R. 
F.  Downing  for  appellants. 

Conrad  H,  Byrne  and  Francis  JT.  Stephens 
for  Excise  Board. 

Milton  J.  Lambert,  Rudolph  H.  Teatman 
and  Crandal  Mnokey  for  appellee. 

[637]  Stapford,  J. — ^This  was  'a  bill  in 
equity  brought  by  the  plaintiff  company,  the 
Washington  &  Old  Dominion  Railway, 
against  the  members  of  the  excise  board  of 
the  District  of  Columbia,  to  secure  an  in- 
junction restraining  the  defendants  from 
granting  a  license  to  Patrick  F.  Carr  and 


James  W.  Wardell  to  condact  barrooms  on 
their  respective  premises.  Carr  and  Wardell 
have  been  admitted  as  intervening  defend- 
ants. A  temporary  injunction  was  granted, 
and  the  case  was  heard  on  bill,  answer,  and 
testimony  in  open  court,  as  well  as  upon  a 
motion  on  behalf  of  the  excise  board  to  dis- 
miss the  bill;  whereupon  the  motion  was 
overruled  and  the  board  was  restrained  ac- 
cording to  the  prayer  of  the  bill.  From 
this  decree  all  the  defendants  have  appealed. 

The  bill  proceeds  upon  the  theory  that  the 
places  which  were  about  to  be  licensed  were 
in  territory  where  the  law  forbade  licenses 
to  be  granted,  and  that  the  existence  of  the 
barrooms  [588]  at  those  places  would  const!* 
tute  a  nuisance  of  a  public  character,  and 
one  entailing  special  and  peculiar  injury  up- 
on the  plaintiff.  Both  contentions  are  con- 
troverted by  the  defendants. 

1.  The  solution  of  the  first  question  de- 
pends upon  the  construction  to  be  giren  to 
an  act  of  Congress  approved  March  4,  1913, 
and  particularly  that  part  of  section  9,  para- 
graph 2,  which  reads  as  follows:  ''No  saloon, 
barroom,  or  wholesale  liquor  business  shall 
be  licensed,  maintained,  or  allowed  in  the 
territory  west  of  the  following  lines:  The 
westerly  line  of  the  fire  limits  as  now  es- 
tablished from  its  southerly  limits  to  where 
the  same  intersects  with  the  mile  limit  of 
the  Soldiers'  Home;  thence  westerly  and 
northerly  along  the  said  mile  limit  until  the 
same  intersects  with  Kansas  avenue;  thence 
along  Kansas  avenue  to  its  intersection  with 
the  northern  boimdary  of  the  District  of  Co- 
lumbia."    [37   Stat,  at  L.  998,  chap.  150.] 

Paragraph  25  of  the  same  sectipn  reads  as 
follows:  "This  section  shall  be  in  full  force 
and  effect  from  and  after  July  let,   1913." 

When  the  act  was  approved,  March  4,  1913, 
the  fire  limits  referred  to  extended  only  to 
Thirty-fifth  street.  Northwest,  and  the  bar- 
rooms in  question  are  located  west  of  said 
fire  limits;  but  soon  after  the  act  was  ap- 
proved proceedings  were  instituted  to  have 
the  fire  limits  extended  to  a  point  west  of 
Tliirty-sixth  street.  Northwest,  which  would 
include  the  said  barrooms,  and  the  limits 
were  so  extended  by  an  order  of  the  commis- 
sioners of  the  District  of  Columbia  before 
the  1st  day  of  July,  1913. 

Thus  it  will  be  seen  that  the  question  i% 
whether  Congress  understood  that  it  was  ex- 
actly defining  a  geographical  territory  with 
reference  to  the  situation  existing  at  the 
time  when  the  act  was  approved,  or  whether 
it  was  adopting,  as  one  of  the  boundaries, 
a  line  the  location  of  which  it  did  not  know. 
It  must  be  assumed  that  Congress  knew  the 
location  of  the  existing  fire  limits,  and  also 
that  they  knew  that  during  the  nearly  four 
months  which  would  elapse  between  the  ap- 
proval of  the  act  and  the  date  set  for  the 
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act  to  go  into  effect  the  fire  limits  might 
be  changed.  Did  Congress  intend  thai  the 
fire  limits  and  the  liquor  limits  should  be 
and  continue  to  be  coincident?  If  they 
[539]  did,  why  should  thy  have  fixed  the 
western  boundary  for  license  purposes  at 
the  fire  limits  "as  now  established?''  If  Con- 
gress thought  that  the  license  limits  ought 
to  follow  and  coincide  with  the  fire  limits, 
it  is  reasonable  to  suppose  that  they  would 
have  omitted  the  words,  *'as  now  estab- 
lished." It  is  evident  that  Congress  did  not 
intend  that  tEe  license  limits  should  be  ex- 
tended by  an  extension  of  the  fire  limits. 
And  yet  if  the  defendants''  contention  is  cor- 
rect, that  left  a  period  of  four  months  with- 
in which  the  license  limits  might  be  extended 
by  the  mere  extension  of  the  fire  limits.  It 
cannot  be  argued  that  there  is  any  su(^ 
connection  between  the  proper  location  of 
fire  limits  and  the  proper  location  of  license 
limits  that  the  .location  of  one  ought  to  de- 
termine the  location  of  the  other;  for  cer- 
tainly Congress  rejected  that  view  when  it 
used  the  words,  "as  now  established."  We 
cannot  escape  the  conviction  that  Congress, 
when  it  passed  the  act,  understood  that  it 
was  drawing  a  geographical  line,  fixed,  cer- 
tain, and  definite,  and  used  the  expression 
"the  westerly  line  of  the  fire  limits  as  now 
established  from  its  southerly  limits  to  where 
the  same  intersects  with  the  mile  limit  of 
the  Soldiers'  Home,"  exactly  as  it  used  the 
otiier  words  in  the  same  sentence,  "thence 
westerly  and  along  the  said  mile  limit  until 
the  same  intersects  with  Kansas  avenue," 
and  the  words,  "thence  along  Kansas  avenue 
to  its  intersection  with  the  northern  boun- 
dary of  the  District  of  Columbia."  If  they 
did  not  intend  thereby  to  draw  a  perfectly 
definite  line  they  drew  no  line  at  all  upon 
that  side  of  the  license  territory,  but  left 
the  line  to  be  determined  at  the  will  of  the 
commissioners  and  even  to  be  extended  to 
the  outer  bounds  of  the  District.  Moreover, 
Congress  must  have  understood  that  the  rea- 
sons that  might  impel  the  commissioners  to 
extend  the  fire  limits  during  the  four  months 
in  question  were  not  reasons  which  would  in- 
duce Congress  to  change  the  license  limits. 
Counsel  for  the  excise  board  stated  that 
authorities  are  numerous  to  the  following 
proposition;  namely,  "until  the  time  arrives 
when  an  act  of  the  legislature  is  to  take 
effect  and  be  enforced,  it  has  no  force  what- 
ever for  any  purpose,  and  all  acts  purport- 
ing to  have  been  done  under  it  prior  to  that 
time  are  [540]  void."  Citing  35  Cyc  1191. 
But  the  question  we  are  considering  is  one 
of  description,  not  of  operation.  Of  course 
the  act  did  not  take  effect  until  July  1,  1913; 
but  when  it  did  take  effect  did  the  words, 
"as  now  established,"  relate  to  the  date  of 
i^proval  or  the  date  when  the  act  was  to 


take  effect?    We  will  discuss  briefly  the  cases 
relied  upon  by  the  defendants. 

McAuley  v.  Reynolds,  64  He.  136,  was  an 
action  against  a  town  to  recover  damages 
sustained  by  the  plaintiff  through  a  defect 
in  a  highway.  A  statute  had  been  enacted 
declaring  that  no  such  action  should  be  main- 
tained unless  notice  of  the  injury  had  been 
given  within  sixty  days  from  the  time  the 
injury  was  sustained,  providing,  however, 
that  the  act  should  not  apply  to  injuries 
"already  sustained."  The  plaintiff's  injury 
had  been  sustained  after  the  act  was  ap- 
proved and  before  it  took  effect.  Of  course 
it  had  not  been  "already  sustained"  when  the 
act  was  approved,*  but  it  had  been  "alrea- 
dy sucrtained"  when  the  act  came  into  op- 
eration; and  BO  it  was  held  that  the  plain- 
tiff was  not  bound  to  give  the  notice.  To 
have  held  otherwise  would  have  been  to 
hold  that  the  act  went  into  operation 
before  the  date  fixed  by  the  act  itself 
for  its  operation  to  b^n,  and  to  have  re- 
quired the  plaintiff  to  do  an  act  imder  its 
provisions  before  the  provisions  had  bec6me 
law.  We  do  not  see  how  the  court  could 
have  held  otherwise  than  it  dido  The  case 
is  a  perfect  example  of  the  rule  that  an  act 
does  not  b^n  to  operate  until  the  time  fixed 
for  that  purpose  by  the  act  itself,  or  by  a 
general  law,  or  constitutional  provision,  ap- 
plicable to  all  acts.  But  in  the  case  before 
us  the  construction. we  give  the  act  does  not 
make  it  begin  to  operate  before  the  time 
fixed;  it  only  reads  certain  words  of  desorip- 
tion,  applying  to  a  geographical  territory,  in 
the  sense  in  which  the  legislature  must  have 
used  them. 

Leyner  v.  State,  8  Ind.  492,  is  a  similar 
case,  in  principle.  A  liquor  law  fixed  a  date 
for  its  operation  to  begin,  repealing  incon- 
sistent acts  but  saving  all  pending  actions 
thereunder.  Of  course  the  repealing  clause 
and  the  saving  clause  related  to  the  same 
date,  and  that  was  the  date  fixed  for  the 
act  to  take  effect.  If  it  had  been  held  that 
they  took  effect  from  the  date  of  approval, 
[541]  there  would  have  been  an  interregnum 
between  the  date  of  approval  and  the  date 
when  the  act  was  to  take  effect. 

Rogers  v.  Vass,  6  la.  406,  involved  the 
right  of  a  settler  on  swamp  lands.  A  stat- 
ute was  passed  taking  away  the  right  of 
pre-emption  but  saving  the  rights  of  "actual 
settlers  on  the  land  at  the  time  of  the  pas- 
sage of  the  act."  The  Constitution  of  the 
state  required  that  all  laws  should  be  pub- 
lished before  they  took  effect.  Between  the 
date  of  the  passage  of  the  act  and  the  date 
when  it  was  to  take  effect  the  petitioner  be- 
gan his  improvements.  To  have  held  that 
the  petitioner's  rights  as  a  settler  were  cut 
off  by  the  statute  would  have  been  to  have 
made  the  act  operate  before  the  time  fixed 
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for  its  operation  to  begin,  and  before  the 
Constitution  permitted  it  to  begin.  This  the 
court  properly  refused  to  do,  giving  the  act 
a  construction  that  made  it  constitutional 
and   saved  the  petitioner's  vested  rights. 

Davenport  v.  Davenport,  etc.  R.  Co.  37  la. 
624,  held  that  a  statute  making  certain 
orders  appealable  did  not  operate  to  make 
appealable  an  order  passed  by  the  court  be- 
fore the  date  fixed  for  the  statute  to  take 
effect.  The  court  says  that  statutes  are  not  to 
be  given  a  retrospective  operation  unless  that 
construction  is  absolutely  required  by  the  lan- 
guage of  the  act,  and  that  when  a  date  other 
than  the  date  of  the  passage  is  set  for  the 
act  to  take  effect  such  words  as  "heretofore," 
**hereafter,"  and  "prior  to  the  passage,"  re- 
late to  the  time  of  taking  effect,  and  not 
to  the  time  of  the  passage;  which  is  undoubt- 
edly true  so  far  as  the  active  operation  of 
the  statute  is  concerned;  but  it  will  not  do 
to  make  the  rule  so  inelastic  as  to  prevent 
the  court  from  perceiving  and  declaring  the 
manifest  intent  of  the  legislature.  Rules  of 
construction  should  be  helps,  not  hindrances, 
to  a  true  interpretation.  To  say  that  an  act 
speaks  as  of  the  time  when  it  takes  effect 
is  to  sum  up  the  results  of  many  case  like 
those  we  have  been  reviewing.  But  to  say 
that  words  in  the  present  tense,  even  when 
descriptive  of  natural  objects  and  bounda- 
ries, nvust  be  read  as  referring  to  the  time 
when  the  act  is  to  take  effect,  no  matter  how 
plain  it  may  be  that  the  legislature  used 
them  a^  referring  to  an  earlier  date,  is  to 
change  a  helpful  rule  of  construction  into 
a  positive  rule  of  law  which  must  be 
[542]  obeyed  to  the  very  letter.  This  would 
be  nothing  less  than  for  the  court  to  make 
shackles  for  its  own  limbs. 

In  Iroquois  County  v.  Keady,  34  111.  293, 
an  act  was  passed  directing  a  certain  elec- 
tion to  be  held  on  a  given  date.  When  that 
date  arrived  the  legislature  had  not  con- 
cluded its  session,  and  the  Constitution  re- 
quired that  no  act  should  take  effect  until 
sixty  days  after  the  end  of  the  session.  Nat- 
urally it  was  decided  that  an  election  held 
on  the  date  fixed  was  illegal.  To  the  same 
effect  are  People  ▼.  Johnson,  6  Cal.  674,  and 
Rice  y.  Ruddiman,  10  Mich.  135. 

We  are  cited  to  26  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  565,  as  stating  that  the  fixing  of 
a  time  for  an  act  to  take  effect  "is  equiva- 
lent to  a  legislative  declaration  that  the  stat- 
ute shall  have  no  effect  until  the  designated 
day."  Of  cov/rse  it  has  no  effect  until  the 
designated  day,  but  when  the  designated  day 
arrives,  and  the  act  is  to  be  put  into  opera- 
tion, how  are  its  words  to  be  read  and  un- 
derstood? That  is  the  question.  We  are 
dealing  not  with  words  of  operation,  but 
words  of  description, — words  relating  to  a 
boundary,  a  boundary  "as  now  established." 


If  "now"  refers  to  the  date  when  tlie  act 
was  to  take  effect,  that  boundary  was  left> 
for  another  body  to  establish,  and  to  estab- 
lish upon  grounds  and  reasons  foreign  to 
the  purposes  with  respect  to  which  the  legis- 
lature was  establishing  it;  and  the  boundary- 
might  be  so  established  (and  properly  es- 
tablished for  the  purposes  which  ^e  other 
body  would  have  in  mind)  as  utterly  to  de- 
feat the  will  and  purpose  of  the  legislature. 
Whereas,  if  we  read  "now"  as  referring  to 
the  date  of  approval,  we  find  the  legislature 
recognizing  and  making  perifilinent  a  well- 
known  boundary,  and  insuring  the  fulfilment 
of  its  own  purposes.  If  the  act  had  read 
"as  established  on  the  1st  day  of  January, 
1913,"  it  would  have  tied  the  boundary  fast 
notwithstanding  the  reference  was  to  a  date 
earlier  than  the  date  when  the  act  took  ef- 
fect. So,  if  it  is  plain  that  the  word  "now'* 
refers  to  any  other  date  earlier  than  the  date 
fixed  for  the  act  to  take  effect,  there  is  no 
rule  of  law  that  forbids  us  to  recognize  that 
fact. 

The  other  cases  cited  by  counsel  for  de- 
fendants are  of  like  character  with  those  al- 
ready considered.  They  relate  to  the 
[543]  active  operation  of  the  statute,  and 
not  to  words  descriptive  of  natural  objects, 
boundaries,  or  situations.  That  the  rule  in- 
voked by  defendants  is  only  a  helpful  rule 
of  construction,  and  not  an  absolute  rule 
of  law,  is  shown  by  the  passages  quoted  in 
their  brief  from  the  recognized  authors. 
Thus,  from  Lewis's  Sutherland's  Statutory 
Construction,  vol.  1,  p.  324,  sec.  183:  "The 
words  'heretofore'  and  'hereafter'  in  an  act 
are  construed  as  having  reference  to  the  date 
of  taking  effect,  and  not  to  the  date  of  pas- 
sage, unless  the  act  itself  plainly  shows  a 
contrary  intent.  The  supreme  court  of  Texas 
says:  *We  apprehend  that  nx>  universal  rule 
of  construction  can  be  adopted  when  a  stat- 
ute which  makes  a  distinction  between  future 
and  past  transactions  is  passed  upon  one  day 
to  take  effect  upon  another,  but  we  think 
the  general  rule  is  that  a  statute  speaks  f  rcMO 
the  time  it  becomes  a  law.'  " 

So,  in  15  Am.  Eng.  Enc.  of  Law  (2d  ed.> 
336:  "In  statutes  and  constitutions  the 
words  'hereafter'  and  'heretofore'  usually 
relate  to  the  time  when  an  enactment  takes 
effect,  and  not  to  the  time  of  its  passage." 

We  are  somewhat  surprised  by  the  argu- 
ment advanced  by  the  defendants'  counsel 
that  there  was  such  a  natural  and  logical 
relation  between  fire  limits  and  license  lim- 
its that  Congress  might  well  adopt  the  for- 
mer for  the  latter,  in  view  of  the  fact  that 
Congress  used  the  fire  limits  only  as  one 
portion  of  the  license  territory,  and  er- 
pressly  tied  the  fire  limits  which  th^ 
did  adopt  to  the  limits  "as  now  estah* 
lished."     If   Congress   had   entertained  the 
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Tiew  advocated  by  Goanael  for  the  defendants, 
it  would  naturally  have  left  the  license  boun- 
dary to  be  moved  as  the  fire  boimdary  was 
moved. 

We  have  referred  to  a  distinction  between 
words  of  operation  and  words  of  description. 
The  same  distinction,  as  applied  to  the  pres- 
ent statute,  may  be  expressed  in  another  way. 
We  are  concerned  here  not  with  the  time 
when  the  act  begins  to  operate,  but  the  place 
where  it  is  to  operate.  In  all  the  cases 
cited  by  the  defendants  the  question  was 
when  the  act  took  effect,  or  when  certain 
things  were  to  be  done.  In  the  case  before 
us  the  question  [544]  is  where  the  act  is  to 
operate,  and  what  place  the  legislature  had 
in  mind  when  it  attempted  to  define  a  terri- 
tory. 

The  distinction  between  words  of  opera- 
tion and  words  of  description  is  illustrated 
by  some  of  the  cases  cited  upon  the  plain- 
tiff's brief.  For  example,  Eliot  v.  Cranston, 
10  R.  I.  88.  There  an  act  passed  on  March 
31,  to  take  effect  on  July  1,  prohibited  im- 
prisonment for  debt  in  cases  "where  the 
cause  of  action  accrued  after  the  passage 
of  the  act."  Eliot  was  arrested  August  11, 
in  an  action  founded  upon  a  note  falling  due 
after  the  passage  of  the  act  but  before  the 
day  when  the  act  was  to  take  effect.  So,  the 
act  had  taken  effect  when  the  arrest  was 
made,  and  yet  if  "the  passage"  of  the  act 
was  to  be  construed  to  mean  July  1,  when 
the  act  took  effect,  the  cause  of  action  did 
not  arise  "after  the  passage,"  and  the  arrest 
was  lawful.  It  was  held  that  the  cause  of 
action  did  arise  after  the  passage,  within 
the  meaning  of  the  legislature,  and  Eliot  was 
discharged.  The  case  is  closely  in  point,  be- 
eause  the  court  recognized  that  the  act  it- 
self did  not  begin  to  operate  until  July  1st, 
and  that  if  the  arrest  had  been  made  before 
July  1st  it  might  have  been  lawful;  but  the 
arrest  having  been  made  after  July  Ist,  the 
description  of  the  causes  of  action  to  which 
it  should  apply  was  to  be  understood  as  re- 
ferring to  the  date  of  the  actual  passage  of 
the  act. 

So,  in  People  v.  Mottinger,  215  111.  261,  74 
N.  E.  150,  it  was  held  that  an  act  providing 
that  certain  money  should  be  raised  "as  now 
provided  by  law"  referred  to  the  law  al- 
ready existing,  and  not  to  the  new  law.  To 
the  same  effect  is  State  v.  Bossa,  69  Conn. 
540,  37  Atl.  977. 

In  Beard  v.  Smith,  6  T.  B.  Mon.  (Ky.) 
515,  the  court  had  under  consideration  one 
of  the  terms  in  a  proposal  for  a  convention 
to  determine  whether  the  district  of  Ken- 
tucky should  be  erected  into  a  sovereign 
state.'  The  proposal  was  that  all  private 
rights  and  interests  in  lands  within  the  dis- 
trict, derived  from  the  laws  of  Virginia  prior 
to  such  separation,  should  remain  valid  and 


secure  under  the  laws  of  the  proposed  state, 
and  should  be  determined  by  the  laws  "now 
existing"  in  Virginia.  The  compact  was  thus 
proposed  by  the  legislature  of  Virginia  in 
1789,  but  [645]  was  not  adopted  by  the  con- 
vention until  1790,  and  was  not  adopted  by 
Congress  until  1791;  and  Kentucky  did  not 
become  a  state  until  June  1,  1792.  The  ques- 
tion was  whether  the  words,  "laws  now  exist- 
ing," referred  to  the  date  of  the  proposal  or 
to  the  date  when  the  compact  took  effect, 
and  the  court  held  that  they  referred  to  the 
earlier  date.  Yet  the  compact  could  have  no 
effect  or  operation  until  the  state  was  ad- 
mitted, just  as  the  present  act  could  have 
no  effect  or  operation  until  July  1,  1913. 
The  words  were  words  of  description  in  the 
present  tense,  and  were  held  to  mean  the 
laws  which  the  legislature  then  had  in  mind, 
the  character  of  which  they  knew,  not  the 
laws  that  might  afterwards  be  enacted.  Yet 
there  would,  in  one  view,  be  more  reason  in 
saying  that  the  legislature  of  Virginia  in- 
tended the  laws  t^at  might  afterwards  be 
enacted  by  itself,  than  that  Congress  meant 
fire  limits  which  might  afterwards  be  estab- 
lished by  another  body. 

We  are  referred  by  counsel  for  defendants 
to  another  clause  in  the  section  under  consid- 
eration where  the  word  now  occurs,  viz.,  in 
paragraph  2,  where  it  Is  declared  that  "no 
saloon,  barroom,  or  other  place  where  intox- 
icating liquor  is  sold  at  retail  or  wholesale, 
other  than  hotels  and  clubs,  shall  be  licensed, 
aUowed,  or  maintained  within  400  feet  of  any 
public  schoolhouse,  or  a  now  located  or  es- 
tablished college  or  university,  or  within  400 
feet  of  any  now  estahlisJied  house  of  religi- 
ous worship;"  and  it  is  argued  that  now 
established  in  these  clauses  must  certainly 
refer  to  the  time  when  the  act  is  to  take 
effect  rather  than  to  the  date  of  the  approval, 
and  that  by  parity  of  reasoning  the  words 
we  have  been  construing  should  be  read  in 
the  same  way.  But  a  moment's  reflection  will 
show  that  the  purpose  of  the  two  clauses  is 
different.  In  the  case  of  the  college,  univer- 
sity, or  house  of  religious  worship,  the  pur- 
pose was  to  protect  those  places.  If  they 
were  not  in  existence  when  the  act  took  ef- 
fect, th^  would  not  need  protection;  and  if 
they  should  be  erected  after  the  act  took  ef- 
fect, they  would  be  erected  with  full  knowl- 
edge and  notice  of  the  law  which  permitted 
the  granting  of  licenses  within  certain  ter- 
ritory; whereas  in  the  case  of  the  fire  limits, 
there  was  nothing  about  them  to  be  pro- 
tected; they  [546]  were  merely  a  definite 
geographical  line,  affording  a  convenient 
method  of  description.  It  is  worthy  of  no- 
tice in  this  connection  that  it  is  made  un- 
lawful to  license  a  terroom,  etc.,  within  400 
feet  of  "any  publfS  schoolhouse,"  whether 
the  same  was  "noNtf  established"  or  should 
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afterwards  be  established,  showing  that  there 
was  a  reason  why  license  limits  should  be 
affected  by  a  change  in  the  location  of  public 
schoolhouses.  There  was  no  reason  why  li- 
cense limits  should  be  affected  by  a  change 
in  fire  limits. 

As  in  the  construction  of  wills,  so  in  the 
construction  of  statutes,  the  paramount  rule 
is  to  give  effect  to  the  intention  of  the  maker, 
if  it  does  not  nm  counter,  in  the  case  of  a 
will,  to  some  positive  rule  of  law,  or,  in  the 
case  of  a  statute,  to  some  constitutional  in- 
hibition. Applying  this  rule  to  the  statute 
before  us,  we  think  it  does  not  admit  of 
serious  doubt  that  the  legislature  intended 
by  the  words,  "fire  limits  as  now  estab- 
lished," the  limits  as  existing  at  the  passage 
of  the  act,  and  not  as  they  might  be  es- 
tablished at  any  later  time. 

Expressing  our  view  of  the  law  in  a  single 
sentence,  we  hold  that  in  an  act  made  on  one 
date,  to  take  effect  on  a  latter  date,  words 
of  description  in  the  present  tense  may  be 
held  to  relate  to  the  time  of  the  passage,  in- 
stead of  the  time  fixed  for  the  act  to  take 
effect,  when  such  is  the  manifest  intent  of 
the  legislature,  and  especially  when  a  con- 
trary construction  would  make  possible  a 
complete  or  partial  nullification  of  the  pur- 
pose of  the  act. 

We  have  developed  our  view  upon  this 
branch  of  the  case  more  fully  than  we  should 
otherwise  have  done  because  of  the  evident 
confidence  with  which  the  opposite  view  was 
advanced  by  counsel  for  all  the  defendants, 
and  especially  by  the  corporation  coimsel  of 
the  District  of  Columbia,  who  appeared  for 
the  excise  board,  and  upon  whose  advice  the 
board  acted  in  granting  the  licenses  in  ques- 
tion. 

II.  The  second  of  the  questions  above  stated 
relates  to  the  right  of  the  plaintiff  to  main- 
tain the  present  bill  by  virtue  of  special  in- 
juries that  would  be  sustained  by  it  if  the 
licenses  should  be  granted.  It  will  be  neces- 
sary to  outline  the  pleadings,  [647]  and  then 
to  notice  the  evidence,  the  court  of  equity 
having  found  in  favor  of  the  plaintiff  and 
having  granted  the  injunction. 

The  bill  alleges  that  the  plaintiff,  the 
Washington  &  Old  Dominion  Railway,  is  a 
corporation  under  the  laws  of  Virginia,  au- 
thorized by  act  of  Congress  to  do  business 
in  the  District  of  Columbia;  that  it  is  a  prop- 
erty owner  and  taxpayer  in  said  District  and 
brings  the  bill  on  behalf  of  such  other  per- 
sons as  may  be  similarly  interested;  that  for 
some  time  p^or  to  March  4,  1913,  Carr,  who 
has  since  been  admitted  as  an  intervening 
defendant,  had  been  conducting  a  saloon  at 
3605  .M  street.  Northwest,  in  said  District, 
just  west  of  the  northwest  corner  of  36th  and 
M  streets,  and  Wardell,  the  other  interven- 
ing defendant,   had  been   likewise  conduct* 


ing  a  saloon  at  3603  M  street,  immediateljr 
adjoining,  and  that  both  had  for  some  years 
held  licenses  to  conduct  said  business  at  their 
respective  places;  that  for  some  years  the 
plaintiff  has  had  a  station  and  waiting  room 
at  the  northwest  comer  of  36th  and  M  streets, 
from  which  it  conducted  the  business  of  an 
electric  railway,  running  across  M  street 
over  the  Aqueduct  bridge  of  the  Potomac  river 
to  places  in  Virginia,  and  carrying  large  num- 
bers of  passengers;  that  its  said  station  ad- 
joins that  of  the  Capital  Traction  Company, 
a  street  railroad  of  said  District,  from  whicli 
it  receives  many  passengers  by  transfer;  that 
the  plaintiff's  said  station  is  next  door  to 
the  barroom  in  question;  that  by  day  and 
night  it  is  necessary  for  the  traveling  pub- 
lic to  be  at  si^id  station  and  vicinity  in  order 
to  make  use  of  the  plaintiff's  trains  in  goin^ 
and  comings  and  in  order  to  reach  the  steam 
railroad  trains  at  the  Washington  Union  Sta- 
tion; that  it  is  necessary  for  the  plaintiff  to 
have  motormen  and  conductors  skilful,  compe- 
tent, and  sober  in  order  to  safely  and  properly 
operate  its  cars,  and  that  in  the  interest  of 
public  safety  they  should  be  free  from  tempta- 
tions to  indulge  in  intoxicating  liquor,  and 
that  in  the  interest  of  orderly  conduct  on  their 
part  and  on  the  part  of  passengers,  and  in  the 
interest  of  the  safety  of  passengers,  and  es- 
pecially of  women,  there  should  be  a  removal 
of  sources  of  temptation  to  intoxication  in  the 
immediate  vicinity  of  said  station.  The  bill 
quotes  paragraph  2  of  section  7  of  the  act 
of  March  4,  1913,  above  [548]  referred  to,  al- 
leging that  it  was  the  purpose  of  Congress  to 
prohibit  the  carrying  <m  of  the  saloon  busi- 
ness west  of  36th  street,  but  that  Carr  and 
Wardell,  realizing  that  by  the  passage  of 
said  act  their  saloons  were  left  within  the 
prohibited  territory,  conceived  the  idea  of 
avoiding  the  operation  of  the  act  by  pro- 
curing the  Commissioners  of  the  District  to 
extend  the  fire  limits  to  a  point  west  of  their 
location,  and  succeeded  in  so  doing  on  March 
20,  1013;  that  the  right  of  the  excise  board 
to  grant  licenses  to  Carr  and  Wardell  for 
said  barrooms  was  challenged  before  the  ex- 
cise board,  upon  the  ground  that  the  fire 
limits  referred  to  in  said  act  were  the  fire 
limits  existing  March  4,  1913,  and  that  the 
plaintiff  by  mail  sent  to  the  excise  board  a. 
protest  against  the  granting  of  said  licenses, 
a  copy  of  which  is  given  in  the  bill;  that  no 
reply  to  said  protest  was  made  by  said  board, 
and  upon  inquiring  at  the  oflSce  of  the  board 
the  plaintiff  learned  the  board  had  de- 
termined to  grant  said  licenses;  that  the 
granting  of  the  same  would  be  to  the  great 
injury  of  all  those  having  occasion  to  use 
the  plaintiff's  lines,  and  would  menace  the 
lives  and  safety  of  such  passengers  by  rea- 
son of  the  temptation  thereby  offered  to  ita 
CTaployees;    that  the   territory   in   Virginia 
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south  of  Aqueduct  bridge  being  &  territory 
where  liquors  are  not  permitted  to  be  sold, 
many  from  that  section  resort  to  the  vicinity 
of  plaintiff's  said  station  to  obtain  intoxica- 
ting liquor,  and  thereby  create  objectionable 
conditions  for  peaceably  inclined  passengers 
on  the  plaintiff's  lines.  Upon  the  filing  of 
this  bill  a  rule  to  show  cause  why  a  restrain- 
ing order  should  not  be  granted  was  issued 
to  the  excise  board.  Thereupon  Garr  and 
Warden  obtained  leave  to  intervene  as  de- 
fendants, and  Qled  affidavits  in  opposition  to 
the  motion.  Albert  Carry  as  trustee  under 
a  deed  of  trust  of  said  barroom  premises  was 
also  admitted  as  an  intervening  defendant. 
Answers  to  the  bill  were  filed  by  Carr,  War- 
dell,  and  Carry;  and  upon  consideration  of 
the  bill,  rule,  and  answers  the  court  issued 
an  order  restraining  the  excise  board  from 
doing  any  act  to  change  the  status  quo,  but 
in  the  meantime,  between  the  issuing  of  the 
rule  to  show  cause  and  the  granting  of  the  re- 
straining order,  the  excise  board  had  issued  the 
license  subject  to  any  order  the  court  might 
make  in  [549]  this  cause,  the  board  having 
formally  voted  before  the  filing  of  this  bill 
that  such  licenses  should  be  granted. 

The  intervening  defendants,  in  their  an- 
swers, deny  that  they  had  any  intention  of 
circumventing  the  operation  of  the  act  of 
Congress,  although  they  admit  that  they 
signed  a  petition  for  the  extension  of  the 
fire  limits.  They  also  set  out  circiunstances 
which  they  think  show  that  the  plaintiff  is 
actuated  by  a  desire  to  obtain  their  property 
for  railroad  purposes  by  making  it  impossi- 
ble for  them  to  obtain  licenses,  and  thereby 
depreciating  the  value  of  their  property,  and 
then  they  deny  that  the  saloons  have  been  or 
would  be  conducted  in  such  a  way  as  to  con- 
stitute a  public  nuisance  or  any  source  of 
damage  or  injury  to  the  plaintiff  or  his  pa- 
trons. The  members  of  the  excise  board,  in 
their  joint  answer,  deny  that  the  fire  limits 
were  changed  by  any  indirection  or  circum- 
vention, and  detail  the  proceedings  which  re- 
sulted in  the  order  of  extension,  and  state 
the  proceedings  that  were  had  before  them 
with  respect  to  the  granting  of  the  licenses 
to  Carr  and  Wardell,  asserting  that  they, 
in  deciding  that  such  licenses  should  be  grant- 
ed, acted  in  good  faith  and  upon  the  advice  of 
counsel. 

The  case  was  heard  upon  testimony  in  open 
court,  the  substance  of  which  appears  in  a 
statement  accompanying  the  bill  of  exceptions. 
A  motion  was  made  to  amend  the  bill  by  alleg- 
ing that  the  granting  of  the  licenses  would  re- 
sult in  great  and  irreparable  damage  to  the 
plaintiff,  and  great  detriment  to  its  business 
and  financial  affairs,  because  intoxicated 
persons  daily  come  out  of  said  barrooms  in 
great  numbers,  and  annoy  and  interfere  with 
the  passengers  awaiting  the  arrival  or  depar* 
ture  of  trains,  and  cause  disorder  on  the 


trains,  and  interfere  with  their  management, 
and  subject  the  plaintiff  to  constant  risk 
and  danger  of  suits  for  damages,  and  that  the 
existence  of  the  barrooms  would  lessen  the 
safe  and  profitable  enjoyment  of  its  business 
and  franchise,  and  would  constitute  a  nui- 
sance and  detriment  and  source  of  special 
and  irreparable  damage  to  the  plaintiff  in 
addition  to  that  suffered  by  the  public.  The 
question  of  allowing  the  amendment  was  held 
under  advisement  during  the  taking  of  testi- 
mony, and  the  amendment  was  finally  al- 
lowed, 

[550]  The  principal  question  arising  upon 
this  branch  of  the  case  is  whether  there  was 
Biifficient  evidence  to  justify  the  court  below 
in  reaching  the  conclusion  that  the  existence 
of  the  saloons  would  constitute  a  nuisance 
entailing  upon  the  plaintiff  special  injury, 
and  exposing  it  to  special  danger  in  its  busi- 
ness of  a  common  carrier  of  passengers.  The 
evidence  tended  to  show  that  plaintiff's  sta- 
tion at  36th  and  M  streets  is  a  large  covered 
concourse;  that  Wardell's  saloon  is  separated 
from  the  plaintiff's  ticket  office  only  by  a  par- 
ty wall,  the  entrance  to  said  saloon  being  lesa 
than  24  feet  from  the  plaintiff's  ticket  win- 
dow; that  Carr's  saloon,  which  adjoins  War- 
dell's  is  only  a  few  feet  farther  away;  that 
the  plaintiff  has  rows  of  benches  in  its  sta- 
tion and  porches  for  the  use  of  passengers, 
and  two  waiting  rooms,'  one  exclusively  for 
women;  that  the  company  operates  52  miles- 
of  railway  from  the  District  into  Virginia 
in  one  direction,  16  miles  in  another  direc- 
tion,  and  12  miles  in  a  third  direction,  main- 
taining from  thirty  to  thirty-five  stations; 
that  the  company  leases  the  property  at  3  6th 
and  M  streets,  and  is  regularly  assessed  and 
pays  taxes  on  its  property  in  the  District; 
that  from  5,000  to  6,000  passengers  use  said 
terminal  each  day;  that  as  many  as  250  per- 
sons are  there  at  one  time  standing  and  wait- 
ing about  the  premises;  that  at  times  the 
plaintiff  has  to  let  off  its  passengers  at  the 
end  of  the  bridge  opposite  said  saloons;  that 
people  come  out  of  these  saloons  under  the 
influence  of  liquor,  and  board  the  plaintiff'a 
cars  or  occupy  positions  about  the  waiting- 
rooms,  and  sometimes  stagger  among  the  pas- 
sengers and  conduct  themselves  in  a  boister- 
ous manner;  that  drunken  men  coming  from 
these  saloons  sometimes  run  and  board  the 
cars  at  the  risk  of  accident,  requiring  addi- 
tional care  on  the  part  of  the  plaintifi^s  em- 
ployees,  and  the  employment  of  special  offi- 
cers; that  general  complaints  have  come 
almost  daily  to  the  company  from  patrons 
of  the  road,  against  the  proximity  of  these 
saloons  and  said  troubles  arising  therefrom; 
that  plaintiff  has  been  put  to  extra  expense  in 
employing  watchmen  about  its  premises  and 
in  providing  guards  upon  its  trains;  that 
in  some  instances  persons  coming  from  these 
saloons  have  vomited  in  front  of  the  plain- 
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tiff's  toilet  room,  at  one-  time  bespattering 
[551]  the  dress  of  a  lady  upon  the  platform; 
that  1,600  or  1,800  women  use  said  station 
each  day,  besides  70  to  100  children  on  their 
way  to  and  from  school;  that  people  coming 
from  these  saloons  have  been  found  to  be 
intoxicated  after  taking  trains,  using  profane 
and  vulgar  language,  or  lying  down  in  the 
seats  in  the  presence  of  ladies  and  children 
on  the  cars;  that  people  come  out  of  these 
saloons  under  the  influence  of  liquor,  and 
pull  themselves  onto  the  cars  as  the  cars  are 
moving;  that  men  have  been  seen  going  into 
these  saloons  sober  and  coming  out  drunk, 
and  that  one  drunken  man  had  been  seen  to 
come  out  of  one  of  these  saloons  and  get  hurt 
trying  to  board  a  moviug  car;  that  people 
come  from  the  Virginia  side,  where  liquor  is 
not  allowed  to  be  sold,  to  get  their  jars  or 
buckets  filled  at  these  saloons,  and,  having 
only  two  minutes  at  the  terminal  between 
trains,  hurry  to  get  upon  the  cars  even  when 
the  same  are  in  motion,  sometimes  breaking 
the  receptacles  containing  the  liquor,  that 
sometimes  fights  and  disturbances  occur 
among  intoxicated  men  going  out  of  the  sa- 
loons into  the  crowd  waiting  about  the  plain- 
tiff's rooms. 

There  was  certainly  enough  in  such  evi- 
dence, although  contradicted  in  some  respects 
by  the  evidence  of  t^e  defendants,  to  justify 
the  court  in  finding  both  that  the  saloons, 
existing  as  they  did  without  authority  of  law, 
constituted  a  public  nuisance,  and  that  such 
nuisance  entailed  special  damage  upon  the 
plaintiff  and  constituted  a  special  menace 
to  it  in  its  business  as  a  carrier  of  passengers. 
It  would  be  difficult  to  cite  a  more  typical 
case  of  nuisance  and  one  inflicting  special 
injury  upon  the  plaintiff,  than  that  which 
the  testimony  thus  outlined  tends  to  estab- 
lish. We  do  not  see  how  such  a  condition 
of  things  in  the  immediate  vicinity  of  the 
plaintiff's  terminal  could  fail  to  injuriously 
affect  the  plaintiff's  business,  and  decrease 
its  earning  capacity,  as  well  as  to  involve 
it  in  litigation  with  passengers.  Such  dam- 
ages are  in  their  nature  irreparable  and  in- 
capable of  exact  ascertainment  or  measure- 
ment. 

III.  Was  certiorari  the  proper  remedy? 

The  bill  was  sworn  to  October  29th  and 
filed  October  30th.  The  rule  to  show  cause 
was  issued  October  30th  and  served  the 
[552]  same  day.  The  bill  states  that  the 
excise  board  is  about  to  grant  licenses  to 
Carr  and  Wardell.  The  answer  of  the  board 
is  that  already,  on  October  29th,  they  had 
"formally  voted  to  grant"  the  licenses,  but 
that  "the  licenses  were  issued  subject  to  any 
order  the  court  might  make  in  this  cause." 
This  answer  is  dated  November  6th.  On 
October  29th,  when  the  vote  to  grant  the 
licenses  was  taken,  there  was  no  such  thing 
as  "this  cause,"  and  the  licenses  could  not 


have  been  gnmied  subject  to  a  "cause"  the 
first  step  in  which  had  not  been  taken.  The 
licenses  themselves,  however,  were  not  and 
could  not  be  iasiied  by  the  board.  The  law 
provides  that  the  board  shall  notify  tiie  as- 
sessor that  such  and  such  licenses  have  been 
granted,  and  that  the  assessor  shall  then 
issue  them.  The  licenses,  if  issued  before, 
could  not  take  effect  until  November  1st,  which 
was  the  beginning  of  the  excise  year.  No 
evidence  was  introduced  in  the  court  below 
to  show  the  exact  state  and  steps  of  the 
proceeding  before  the  board,  but  during  the 
argument  a  discussion  occurred  among  ootm- 
sel  looking  to  an  agreement  as  to  these  facta, 
from  which  it  appears  that  the  board  voted 
to  grant  the  licenses  on  October  29th,  but 
that  the  licenses  were  not  issued  until  Novem- 
ber Ist,  and  were  then  issued  by  the  assessor 
"subject  to  any  order  of  the  court  that  might 
be  made  in  this  cause,"  whatever  that  may 
mean. 

The  law  requires  petitions  for  licenses  to 
be  made  in  writing,  and  the  excise  board  pro- 
vides blanks  for  the  purpose.  The  petition 
must  show  the  exact  location  of  the  place 
for  which  the  license  is  desired.  A  record 
is  required  to  be  kept  of  all  petitions  and  of 
the  action  of  the  board  thereon.  Notice  of 
the  petition  must  be  posted  on  the  outside 
of  the  premises  for  a  stated  time.  Remon- 
strants may  file  objections  within  ten  days 
from  the  posting,  and  not  after.  A  record 
is  to  be  kept  of  remonstrances.  It  does  not 
appear  that  the  plaintiff  company  filed  any 
remonstrance  within  the  time  allowed.  Its 
letter  of  protest  would  appear  to  have  been 
sent  too  late  to  come  within  the  regulation, 
and  it  appears  to  have  been  ignored.  The 
plaintiff  was  therefore  not  a  party  to  the  pro- 
ceeding before  the  board. 

[553]  Upon  this  state  of  facts  the  defend- 
ants insist  that,  at  the  time  the  bill  was 
filed,  the  plaintiff  had  a  plain,  adequate,  and 
complete  remedy  at  law;  viz,,  certiorari. 

Assuming  without  deciding  that  the  peti- 
tions, with  the  board's  favorable  action  there- 
on, unaccompanied  by  any  notice  to  the  as- 
sessor to  issue^the  license,  constituted  a  rec- 
ord sufficiently  complete  to  allow  of  its  being 
brought  up  on  certiorari  at  the  time  the  bill 
was  filed,  the  question  remains  whether  one 
who  was  not  a  party  to  the  proceeding,  and 
was  interested  therein  only  indirectly  and 
consequentially,  stood  in  such  a  relation 
thereto  that  he  had  an  unquestionable  right 
to  the  writ.  We  certainly  should  be  loath 
to  dismiss  a  bill,  after  full  equity  in  all  other 
respects  had  been  shown,  unless  it  admitted  of 
no  doubt  that  the  plaintiff  had  forsaken  a 
remedy  at  law  that  was  plain,  adequate,  and 
complete. 

Whether  the  plaintiff  would  have  been 
entitled  to  a  writ  of  certiorari  is  a  question 
upon  which  the  different  courts  have  spoken 
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differently.  In  New  Jersey  it  appears  from 
Hopper  y.  Morgan  (N.  J.)  42  Atl.  171» 
where  a  license  to  sell  intoxicating  liq- 
uors has  been  granted  by  a  municipal  board 
contrary  to  law,  such  action  may  be  reviewed 
on  certiorari  at  the  instance  of  a  citizen  and' 
taxpayer,  but  only  in  the  discretion  of  the 
court.  Even  there  it  is  not  a  matter  of  ab- 
solute right. 

So,  in  Rhode  Island  (Dexter  v.  Cumber- 
land, 17  R.  I.  222,  21  Atl.  347),  it  is  held  that 
an  adjoining  owner  has  such  an  inter^t  that 
he  may  have  certiorari  to  determine  whether 
the  license  has  been  legally  granted. 

But  in  an  instructive  early  case  in  Maine 
(Bath  Bridge,  etc.  Co.  v.  Magoun,  8  Me.  202), 
it  was  .held  that  only  a  party  to  the  record, 
or  one  who  has  a  direct  or  immediate  inter- 
est in  it,  or  is  privy  thereto,  can  have  the 
writ.  That  was  a  case  where  the  court  of 
sessions  had  located  a  highway  without  com- 
plying with  the  conditions  prescribed  by  stat- 
ute, to  the  indirect  and  consequential  injury 
of  the  plaintiff,  a  turnpike  company,  which 
was  not  a  party  to  the  record.  The  court 
said  it  had  no  doub|;  that  the  road  would 
be  essentially  prejudicial  to  the  plaintiff,  but 
that  such  indirect  interest  did  not  entitle  it 
to  [554]  the  writ,  any  more  than  it  would 
entitle  a  hotel  whose  patronage  would  be  in- 
juriously affected  by  the  establishment  of  the 
new  road. 

In  Starkweather  v.  Seeley,  45  Barb.  (N. 
Y.)  164,  it  was  held  that  one  who  had  been 
dispossessed  by  the  sheriff  in  summary  pro- 
ceedings to  recover  possession  of  land,  but 
who  was  not  a  party  to  the  proceeding's,  al- 
though he  would  have  a  right  to  be  made  a 
party  on  application,  was  not  entitled  to 
certiorari,  it  being  held  that  the  true  test 
was  whether  the  person  seeking  to  review 
was  a  party  in  form  or  substance. 

In  Mississippi  it  was  held  that  none  but 
parties  to  the  record  sought  to  be  reviewed 
was  entitled  to  the  writ,  and  that  this  did 
not  include  one  who  was  merely  a  qualified 
voter  of  the  municipality.  McCreery  v. 
O'Flinn,  63  Miss.  204.  And  in  another  case 
in  the  same  volume.  (McCreary  v.  Rhodes, 
ns  Miss.  308 ) ,  it  was  held  that  a  qualified  vo- 
'  ter  who  had  appeared  before  the  municipal  au- 
thorities in  opposition  to  the  petition  for 
license  had  become  so'  connected  with  the  pro- 
"-eedings  as  to  entitle  him  to  the  writ. 

In  Stuart  v.  Hall,  2  Overt.  (Tenn.)  179, 
the  question  arose  whether  certiorari  would 
lie  in  a  case  where  the  petitioner  had  pre- 
viously brought  a  bill  in  equity  looking  to 
the  same  relief,  and  the  same  was  still  pend- 
ing or  had  been  dismissed  without  the  con- 
sent of  the  court  of  equity;  and  it  was  held 
that  certiorari  would  not  lie,  especially  in- 
asmuch as  in  equity  "the  case  may  be  more 
extensively  viewed  and  the  party  have  every 
redress  which,  consistently  with  equity,  he 


ought  to  have."  In  the  headnote  to  the  re- 
port of  this  case  it  is  stated  that  the  decision 
was  overruled  in  Studddart  v.  Fowlkes,  2 
Swan  (Tenn.)  530,  but  an  examination  of 
the  latter  case  will  show  that  Stuart  v.  Hall 
was  overruled,  not  upon  the  point  above 
stated,  but  upon  a  point  of  practice  as  to 
the  use  of  affidavits. 

Among  all  the  cases  we  have  found  these 
appear  to  be  the  nearest  in  point. 

We  think,  therefore,  that  it  can  hardly  be 
said  that  the  plaintiff  was  clearly  entitled 
as  a  matter  of  absolute  right  to  a  writ  of 
certiorari  at  the  time  when  this  bill  was 
brought,  especially  as  [555]  that  had  never 
been  held  in  this  jurisdiction,  and  that  the 
bill  ought  not  to  be  dismissed  upon  that 
ground. 

IV.  Finally  it  is  said  that  the  plaintiff 
had  a  plain,  adequate,  and  complete  remedy 
at  law  by  way  of  a  prosecution  in  the  crim- 
inal courts  against  Carr  and  Wardeli  for 
maintaining  saloons  in  territories  where  li- 
censes could  not  legally  be  granted,  assum- 
ing of  course  that  the  plaintiff  is  right  in  its 
contention  that  licenses  could  not  legally  be 
granted  west  of  Thirty-fifth  street. 

Paragraph  18  of  the  section  in  hand  de- 
clares that  prosecutions  for  violations  of  its 
provisions  ^all  be  "on  information  filed  in 
the  police  court  by  the  corporation  counsel 
of  the  District  of  Columbia."  As  the  cor- 
poration counsel  had  advised  the  granting  of 
the  licenses  and  still  maintains  that  they 
were  legally  granted,  it  is  hardly  to  be  sup- 
posed that  he  would  consider  it  his  duty  to 
prosecute  the  grantees  upon  the  theoiy  that 
the  licenses  were  granted  contrary  to  law. 

Moreover,  one  whose  property  is  being 
specially  injured,  and  threatened  with  furth- 
er special  injury,  by  a  nuisance,  is  not 
bound  to  rely  upon  a  prosecution  in  the  crim- 
inal courts,  even  though  the  nuisance  may 
also  partake  of  a  public  character  and  so  be 
a  proper  subject  for  criminal  prosecution. 
The  fact  that  an  act  may  be  a  crime  does 
not  prevent  its  being  at  the  same  time  a 
tort,  and  does  not  prevent  its  author  from 
being  liable  therefor  to  the  injured  party. 
16  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  197; 
In  re  Debs,  158  U.  S.  664-693,  39  U.  8. 
(L.  ed.)   1092-1106,  15  S.  Ct.  900. 

No  error  being  found  in  the  record,  the 
decree  is  affirmed. 


if  ore. 

Words  of  Deaoriptlon  or  Ezoeptiom 
BeferrlnK    to    Time    of    Passage 
Time  of  TakisK  Ei^eet  of  Btatnte. 


It  has  been  held  that  words  of  exception 
in  a  statute,  capable  of  reference  either  to 
the  time  of  the  passage  of  the  act  or  to  the 
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time  of  its  taking  effect,  should  be  construed 
as  referring  to  the  latter  date. 

Thus  in  Leyner  v.  State,  8  Ind.  492, 
a  prosecution  for  selling  liquor  in  viola- 
tion of  law,  it  was  contended  hy  the  ac- 
cused that  the  law  which  he  was  charged 
with  halving  violated  had  been  repealed 
by  a  subsequent  enactment.  In  holding 
that  a  provision  of  the  later  act  which 
excepted  pending  cases  from  its  operation, 
contemplated  cases  which  were  pending  at 
the  time -of  the  taking  effect  of  the  act  and 
not  those  which  were  pending  at  the  time 
of  its  enactment,  the  court  said:  "The  Liq- 
uor Law  of  1855  was  approved  February  16 
of  that  year.  It  contained  a  clause  repeal- 
ing all  acts  inconsistent  with  its  own  provi- 
sions; and  also  a  clause  saving  pending  suits 
under  former  laws.  It  is  insisted  that  the  re- 
pealing and  saving  clauses  took  effect  upon 
the  approval  of  the  act  in  February,  1855. 
But  this  position  is  clearly  untenable.  It 
is  true  that  the  thirty-ninth  section  is  in 
the  present  tense — that  all  acts  are  hereby 
repealed,  and  actions  now  pending  are  saved 
(Laws  of  1855,  pp.  222,  223);  but  this  sec- 
tion must  be  taken  in  connection  with  the 
forth-ninth  section,  which  expressly  provides 
that  the  act  shall  •take  effect  and  be  in  force 
from  and  after  the  12th  of  June  next.  Id. 
p.  223.  The  repealing  and  saving  clauses, 
therefore,  speak  from  that  date,  and  not  from 
the  date  of  the  approval." 

In  Jackman  v.  Garland,  64  Me.  133,  the 
action  was  against  a  town  for  injuries  sus- 
tained on  a  public  highway.  A  statute  pro- 
vided that  such  an  action  might  not  be  main- 
tained unless  a  notice  of  the  injury  was  given 
to  the  selectman  of  the  town  within  sixty 
days  from  the  time  of  the  injury,  but  that 
the  act  should  not  have  any  application  to 
injuries  which  had  already  been  sustained. 
In  holding  that  the  injuries  mentioned  in  the 
statute  as  already  sustained  referred  to  in- 
juries which  were  received  prior  to  the  time 
the  statute  became  effective  and  not  to  those 
which  were  sustained  prior  to  the  earlier 
date  of  its  enactment,  the  court  said:  "The 
injury  in  this  case  is  alleged  to  have  hap- 
X>ened  on  the  seventh  day  of  March  1874. 
The  act  referred  to  was  approved  March  3, 
1874.  The  only  question  now  before  the  court 
is  whether  this  act  took  effect  from  its  ap- 
proval or  not  until  thirty  days  after  the 
adjournment  of  the  legislature.  In  the  for- 
mer case  it  was  before  the  injury  and  as  no 
notice  as  required  was  given  the  action  can- 
not be  sustained.  In  the  latter  case  it  would 
be  after  the  injury  and  would  not  affect  the 
Action.  .  .  .  The  objection  that  the  words 
^already  sustained*  must  be  construed  as  re- 
ferring to  the  date  of  the  act  cannot  prevail. 
An  act  is  of  no  force  imtil  it  becomes  a  law. 
The  words  must  be  construed  as  if  spoken 


when  the  act  takes  effect;  in  legal  contempla- 
tion that  is  the  time  when  they  are  spoken." 
However,  when  it  is  the  manifest  intent 
of  the  l^slature  that  words  of  description 
in  a  statute  shall  refer  to  the  time  of  the 
enactment  of  the  legislation,  and  a  contrary 
construction  would  make  possible  a  complete 
or  partial  nullification  of  the  purpose  of  the 
act,  that  legislative  intent  will  be  recognized. 
Thus  the  reported  case  holds  that  the  words 
"as  now  established"  in  a  statute  forbidding 
the  sale  of  liquor  westerly  of  the  fire  limits 
of  the  District  of  Columbia,  "as  now  estab- 
lished," refer  to  the  fire  limits  as  existing 
at  the  time  of  the  passage  of  the  act  and 
not  to  the  fire  limits  as  existing  at  the  time 
of  its  taking  effect 


MONTAIK 

v, 

CITY  OF  FARGO. 

North  Dakota  Supreme  Court — ^November  1, 

1917. 

88  y.  Dale.  4:82;  100  N.  W.  4^16. 

Independent  Contractors  —  City  Gar- 
bage Colleotor. 

One  who  performs  services  for  a  city  in 
the  matter  of  removing  garbage  under  a 
written  contract  which  contains  a  provision 
that  he  is  to  furnish  teams  and  men  or  such 
number  thereof  as  in  the  judgment  of  said  city 
may  be  necessary,  and  that  the  entire  work 
is  to  be  done  in  a  good  and  substantial 
manner,  with  the  approval  and  acceptancsi 
of  the  city,  and  under  the  supervision  and 
direction  of  the  commissioner  of  health,  and 
that  his  teams  and  equipment  shall  be  ac- 
ceptable and  satisfactory  to  said  health  com- 
missioner, is  held  to  be  an  independent  con- 
tractor, and  not  a  serva-nt  of  said  city. 

[See  Ann.  Cas.  1918C  627.] 

Mnnlcipal  Corporations  —  Liability  f  ot 
Tort  —  Govemniental  Functions  — 
Collection  of  Garbage. 

A  city  health  commissioner  while  super- 
vising the  removal  of  garbage,  and  a  city 
commissioner  while  authorizing  and  providing 
for  its  removal,  are  held  to  have  been  acting 
in  a  public  and  governmental,  and  not  in  a 
private  or  corporate,  capacity. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District -Court,  Cass  county: 
Cols,  Judge. 

Action  by  Mary  Montain,  plaintiff,  against 
City  of  Fargo,  defendant.  Judgment  for  de- 
fendant.    Plaintiff  appeals.     Avfibmed. 
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[433]  This  is  an  appeal  from  an  order  sus- 
taining a  demurrer  to  a  complaint  which  in 
substance  alleged  that  the  plaintiff's  intestate, 
one  Mons  Montain^  met  his  death  by  being 
struck  by  a  rimaway  team  drawing  a  garbage 
sled,  which  sled  was  being  used  for  the  pur- 
poses and  under  the  conditions  intended  and 
detailed  in  a  certain  written  agreement  be- 
tween the  city  of  Fargo  and  one  Nels  Johnson 
for  the  collection  and  disposal  of  kitchen 
garbage,  and  which  contained  the  following 
provisions : 

"Whereas,  said  Nels  Johnson  did  agree  in 
writing  to  furnish  four  teams  and  eight  men 
or  any  number  of  said  teams,  at  the  rate  of 
$147  per  month  for  each  team,  and  two  men 
to  haul  said  garbage,  during  the  said  year 
1915,  at  the  said  prices  set  out  in  said  bid, 

*'Now,  therefore,  the  said  party  of  the  sec- 
ond part  covenants  and  agrees  to  furnish  to 
said  city,  at  his  own  cost  and  expense,  not  to 
exceed  four  teams  fully  equipped  and  eight 
men  or  any  number  of  said  teams  and  men, 
at  the  rate  of  $147  per  month  for  each  team, 
and  two  men  to  perform  the  work  necessary 
under  the  provisions  of  the  ordinance  common- 
ly known  as  the  'garbage  ordinance,'  to  the 
full  satisfaction  and  acceptance  of  the  said 
city,  and  to  perform  not  less  than  ten  hours' 
work  each   day. 

''The  entire  work  to  be  done  in  a  good  and 
substantial  manner,  with  the  approval  and 
acceptance  of  the  city,  and  under  the  super- 
vision and  direction  of  the  commissioner  of 
htalth,  of  such  agent  or  agents  as  he  may 
appoint  for  that  purpose.  Such  teams  and 
equipment  and  men  to  be  acceptable  and  satis- 
factory to  said  health  commissioner.  The 
said  city  reserving  the  right  to  cancel  this 
agreement  upon  ten  days'  notice  if  the  said 
second  party  fails  to  comply  in  all  respects 
with  the  terms  and  conditions  of  this  contract 
and  the  provisions  of  the  ordinance  heretofore 
referred  to." 

Pfeffer  d  Pfeffer  for  appellant. 
Spalding  d  8hure  for  respondent. 

[439]  Bbuob,  Ch.  J.  {after  stating  the 
foots). — Two  propositions  are  advanced  in 
support  of  the  demurrer  to  the  complaint: 

(1)  That  the  garbage  collector  was  an  in- 
dependent contractor,  and,  being  such,  the 
city    was    not    liable    for    his    negligence. 

[440]  (2)  That  even  if  the  said  collector 
was  not  an  independent  contractor,  the  city 
was  acting  in  a  public  and  governmentflil 
capacity  and  was  therefore  not  liable. 

And,  first,  Was  the  said  Xels  Johnson  an 
independent  contractor?  Is  or  is  not  the 
appellant  correct  in  his  contention  that  "one 
who  performs  services  for  a  city  in  the  matter 
of  removing  garbage  under  a  written  contract 


which  contains  a  provision  that  he  is  'to  fur- 
nish said  teams  and  men  or  such  number 
thereof  as  in  the  judgment  of  said  city  may 
be  necessary  for  the  delivery  and  disposal  of 
said  garbage,'  and  which  contains  this  further 
provision,  viz.:  'Tlie  entire  work  to  be  done 
in  a  good  and  substantial  manner  with  the 
approval  and  acceptance  of  the  city,  and  un- 
der the  supervision  and  direction  of  the  com- 
missioner of  health,  or  such  agent  or  agents 
as  he  inay  appoint  for  that  purpose;  such 
teams  and  equipment  to  be  acceptable  and 
satisfactory  to  said  health  commissioner,'  is 
a  servant  of  the  city,  and  not  an  independent 
contractor." 

We  are  satisfied  that  the  said  Nels  Johnson 
was  an  independent  contractor,  and  not  a 
servant  of  the  defendant  city. 

According  to  §  6134  of  the  Compiled  Laws 
of  1913,  "a  servant  is  one  who  is  employed  to 
render  personal  service  to  his  employer,  other- 
wise than  in  pursuit  of  an  independent  call- 
ing, and  who  in  such  service  remains  entirely 
under  the  control  and  direction  of  the  latter, 
who  is  called  his  master." 

This  definition  of  a  servant,  where  it  is 
sought  to  distinguish  between  a  servant  and 
an  independent  contractor,  affords  by  infer- 
ence a  definition  of  an  independent  contractor, 
an  independent  contractor  being  considered  a 
person  employed  to  execute  work,  who  is  not 
within  the  de^nition  of  a  servant. 

The  question  whether  the  employee  is  an 
independent  contractor,  says  the  supreme 
court  of  Kentucky,  may  be  determined  by 
answering  the  following  questions:  Who 
has  the  general  control  of  the  work?  Who 
has  the  right  to  direct  what  shall  be  done, 
who  shall  do  it,  and  how  it  shall  be  done? 
See  Mason,  etc.  Co.  v.  Highland  (Ky.)  116 
S.  W.  322;  Madisonville,  etc.  R.  Co.  v.  Owen, 
147  Ky.  1,  6,  143  S.  W.  421. 

"An  'independent  contractor'  is  one  who 
is  independent  of  his  employer  in  the  doing 
of  his  work,  and  may  work  when  and  how  he 
[441]  prefers.  A  'servant'  is  one  who  is  em- 
ployed by  another  and  is  subject  to  the  control 
of  his  employer."  Messmer  v.  Bell,  etc.  Co. 
133  Ky.  19,  25,  117  S.  W.  346,  19  Ann.  Cas. 
1. 

"The  right  to  control  the  conduct  of  another 
implies  the  power  to  discharge  him  from  the 
service  or  employment  for  disobedience;  and, 
accordingly,  the  power  to  discharge  has  been 
regarded  as  the  test  by  which  to  determine 
whether  the  relation  of  master  and  servant 
exists."    1  Thomp.  Neg.  §§  579,  629. 

"The  relation  of  master  and  servant  exists 
whenever  the  employer  retains  the  rights  to 
direct  the  manner  in  which  the  business  shall 
be  done,  as  well  as  the  result  to  be  accom- 
plished; or,  in  other  words,  'not  only  what 
shall  be  done,  but  how  it  shall  be  done.'"- 
Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  518,  33 
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U.  S.  (L.  ed.)  440,  10  S.  Ct.  175;  Huffcut, 
Agency  9;  Taute  v.  J.  I.  Case  Threshing 
Mach.  Co.  25  N.  D.  102,  141  N.  W.  134,  4 
N.  C.  C.  A.  365;  notes  in  65  L.R.A.  445  and 
17   L.R.A.(N.S.)    371. 

"The  test  is  very  much  this;  viz.  whether 
the  person  charged  is  under  the  control  and 
bound  to  obey  the  orders  of  another."  Reg. 
V.  Negus,  L.  R.  2  C.  C.  (Eng.)  37,  42  L.  J.  M. 
Cas.  N.  S.  62,  28  L.  T.  N.  S.  646,  21  W.  R. 
687,  12  Cox  C.  C.  492,  1  Am.  Crim.  Rep.  150. 

lliere  can  be  no  doubt  that  under  these 
general  tests  the  relation  of  master  and 
servant  did  not  exist;  and  the  mere  fact  that 
the  contract  states  that  the  collector  was  "to 
furnish  said  teams  and  men  or  such  number 
thereof  as  in  the  judgment  of  the  health 
commissioner  of  said  city  may  be  necessary 
for  the  delivery  and  disposal  of  garbage;"  and 
that  the  contract  further  provides  that  the 
work  shall  be  done  "imder  the  provision  of  the 
ordinance  known  as  the  'garbage  ordinance'  to 
the  full  satisfaction  and  acceptance  of  the 
city — and  under  the  supervision  and  direction 
of  the  commission  of  health, — and  that  such 
teams  and  equipment  and  men  shall  be  ac- 
ceptable and  satisfactory  to  said  health  com* 
missioner,"  does  not  change  the  situation. 

It  is  true  that  the  men  and  the  teams  and 
the  work  were  required  to  be  satisfactory  to 
the  health  commissioner,  but  this  was  for  the 
purpose  of  the  public  health,  and  the  health 
commissioner  would  have  had  a  voice  in  the 
matter  even  though  the  contract  and  ordi- 
nance under  which  it  was  let  had  not  so 
provided. 

The  health  commissioner  had  no  power  to 
discharge  men;  he  had  no  [442]  power  to 
say  how  hard  they  should  work;  he  had  no 
power  to  say  what  their  wages  should  be ;  nor 
did  the  contract  itself  dictate  in  these  mat- 
ters. 

His  supervision  was  for  the  protection  of 
the  public  health  and  for  that  purpose  alone. 

The  city  health  officer  or  commissioner,  in- 
deed, exercises  a  public,  and  not  a  private  or 
municipal,  function.  His  office  is  provided 
for  by  the  statutes,  and  in  cities  which,  like 
Fargo,  are  under  the  commission  form  of 
government  he  has  all  the  power  and  author- 
ity which  are  conferred  by  the  general  stat- 
utes upon  city  boards  of  health.  He  repre- 
sents the  state  and  the  city  in  their  govern- 
mental, and  not  in  their  corporate  or  property 
owning,  capacities.  He  would  have  possessed 
the  powers  given  to  him  by  the  contract  even 
if  the  instrument  had  been  silent  upon  the 
subject.  See  §|  3820  and  411  to  433,  Com- 
piled Laws  of  1913. 

We  are  also  satisfied  that,  in  disposing  of 
its  garbage  and  in  letting  the  contract  in 
question,  the  city  of  Fargo  was  acting  in  its 
governmental,  and  not  in  its  private  or  cor- 
porate, capacity. 


There  is  only  one  purpose  for  our  munici- 
palities entering  so  largely  into  this  work 
as  they  do  to-day,  and  that  is  the  preservation 
of  the  public  health ;  and  in  every  enlightened 
land  this  aid  and  protection  always  has  been 
and  always  will  be  considerd  a  primary  duty 
which  devolves  upon  the  state  in  its  sovereign 
power.  Savannah  v.  Jordon,  142  Ga.  409, 
L.R.A.1915C  741,  83  8.  E.  109,  Ann.  Cas. 
1916C  240  and  note  243;  Love  v.  Atlanta,  95 
Oa.  129,  21  Am.  St.  Rep.  64,  22  S.  E.  29; 
Watson  V.  Atlanta,  136  Ga,  370,  71  S.  E. 
664;  Haley  v.  Boston,  191  Mass.  291,  5  L.R.A. 
(N.S.)  1006,  77  N.  E.  888;  Re  Vandine,  6 
Pick.  (Mass.)  187,  17  Am.  Dec.  351;  Kuehn 
V.  Milwaukee,  92  Wis.  263,  65  N.  W.  1030; 
see  also  Nicholson  ▼.  Detroit,  129  Mich«  246, 
56  L.R. A.  601,  88  N.  W.  695 ;  Ogg  v.  Lansing, 
35  la.  495,  14  Am.  Rep.  499;  Bolster  v. 
Lawrence,  225  Mass.  387,  L.R.A.1917B  1285, 
114  N.  E.  722. 

If,  indeed,  as  has  generally  been  held  the 
protection  of  the  lives  and  property  of  its 
citizens  from  loss  by  fire  is  a  governmental 
function,  and  to  such  an  extent  that  the  city 
is  not  liable  for  the  negligence  of  its  firemen 
either  in  putting  out  or  failing  to  put  out  a 
fire,  or  for  accidents  while  the  engines  and 
carts  are  going  to  and  from  fires,  or  [443]  of 
its  servants  in  removing  ashes  and  inflam- 
mable material,  how  much  less  should  the 
city  be  held  liable  for  acts  done  in  seeking  to 
protect  its  citizens  from  dangers  which  are 
much  more  insidious  and  extensive?  See  28 
Cyc.  1303;  State  v.  Howard,  72  Me.  459; 
Re  Vandine,  6  Pick.  (Mass.)  187,  17  Am.  Dec 
351;  Condict  v.  Jersey  City,  46  N.  J.  L.  157; 
Gillespie  v..  Lincoln,  35  Neb.  34,  16  L.R.A. 
352,  62  N.  W.  811 ;  Kies  v.  Erie,  135  Pa.  St. 
144,  20  Am.  St.  Rep.  867, 19  Atl.  942. 

We  realize  that  there  are  some  decisions  of 
the  courts  of  New  York  and  Colorado  which 
seem  to  hold  to  a  contrary  view  than  that 
expressed  by  us,  but  we  are  not  persuaded 
thereby. 

The  judgment  of  the  District  Court  is 
affirmed. 

Grace,  J.  (dissenting) . — The  appeal  in  this 
case  is  from  an  order  sustaining  a  demurrer 
to  the  complaint. 

The  complaint  alleges  in  substance  that 
Mons  Montain  came  to  his  death  by  being 
struck  by  a  garbage  sled  which  at  the  time 
was  drawn  by  a  runaway  team.  Mons  Mon- 
tain, at  the  time  he  met  his  death,  was  in  the 
employ  of  the  city  of  Fargo,  he  being  super- 
intendent of  the  garbage  or  dumping  ground 

It  appears  that  the  city  of  Fargo  had  en- 
tered into  an  agreement  with  one  Nels  John- 
son, in  writing,  whereby  the  said  Johnson 
was  to  furnish  four  teams  and  eight  men,  or 
any  number  of  teams  at  the  rate  of  $147  a 
month  for  each  team  and  two  men,  to  haul 
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«&id  garbage  from  the  city  of  Fargo  during 
the  year  1915.  According  to  the  agreement 
the  work  was  to  be  done  under  the  provisions 
of  the  ordinance  of  such  city,  known  as  the 
"garbage  ordinance/'  and  was  to  be  performed 
to  the  full  satisfaction  and  acceptance  of  said 
city,  and  to  be  done  in  a  good  and  substantial 
manner,  and  in  such  manner  as  to  meet  the 
approval  and  acceptance  of  the  city,  and  all 
such  work  to  be  done  under  the  supervision 
and  direction  of  the  commissioner  of  health, 
or  such  agent  or  agents  as  he  might  appoint 
for  that  purpose.  Such  agreement  also  pro- 
vided that  the  teams,  equipment,  and  men 
should  be  acceptable  and  satisfactory  to  the 
health  commissioner.  The  city  reserved  the 
right  to  cancel  the  agreement  upon  ten  days' 
notice,  upon  Johnson's  failure  to  comply  in 
all  respects  with  the  terms  and  conditions  of 
the  contract  and  the  provisions  of  the  ordi- 
nance. 

The  city  of  Fargo,  the  defendant,  seeks  to 
escape  liability  for  its  [444]  negligence  upon 
two  theories:  First,  that  Johnson  was  an 
independent  contractor,  and,  being  such,  the 
city  was  not  liable  for  his  negligence.  Second, 
that  even  if  Johnson  was  not  an  independent 
contractor,  and  even  if  he  was  the  agent  of 
the  city,  so  that  the  city  would  be  liable  for 
his  negligent  acts  in  and  about  performing  the 
work  for  the  city  for  which  he  was  employed, 
the  city  would  not  be  liable,  notwithstanding 
such  facts,  for  the  reason  ^hat  in  disposing 
of  such  garbage  it  claimed  to  be  acting  in  a 
governmental  capacity,  and  claimed  for  this 
reason  to  be  immime  from  liability. 

Upon  investigation  and  analysis  of  the  first 
legal  proposition,  it  is  perfectly  clear  that 
Johnson  was  not  an  independent  contractor, 
but  merely  a  servant  of  the  city  of  Fargo. 
The  relation  between  the  city  of  Fargo  and 
Johnson  was  one  of  master  and  servant,  and 
not  the  relation  of  independent  contractor. 
Under  the  very  terms  of  the  written  agree- 
ment which  Johnson  had  with  the  diy  of 
Fargo,  when  such  contract  is  examined  in  the 
light  of  the  law  of  master  and  servant,  there 
remains  no  doubt  of  the  fact  that  Johnson 
was  a  servant  of  the  city.  The  term,  'inde- 
pendent contractor,"  is  one  difficult  of  defini- 
tion. It  is  difficult  to  distinguish  the  line  of 
demarcation  by  which  independent  contractors 
may  be  separated  from  servants.  It  appears 
to  us,  there  may  be  such  a  person  as  an 
independent  contractor.  A  contract  may  be 
made  in  which  one  of  the  contracting  par- 
ties would  and  could  be  an  independent 
contractor.  The  great  difficulty  appears  to 
be  in  the  efforts  so  often  resorted  to 
by  endeavoring  to  make  a  relationship 
which  is  purely  one  of  master  and  servant  fit 
into  the  relationship  of  that  of  independent 
contractor  for  the  purpose  of  avoiding  liabil- 
ity which  in  case  of  injury  or  damage  would 


naturally  flow  from  the  relationship  of  master 
and  servant,  thus  seeking  security  under  the 
protecting  principle  upon  which  the  relation- 
ship  of   independ^it  contractor   is  founded. 
Where  the  law  of  master  and  servant  is  for 
our   consideration   there  .is   no  difficulty  in 
applying  the  law.     The  relationship  of  the 
master  to  his  servant  is  well  understood,  and 
his  duties  and  liabilities  are  easily  discernible. 
If  the  master  is  negligent  in  the  execution  of 
his  duties,  and  his  servant  is  injured  through 
the  negligence  of  such  master  in  the  perform- 
ance of  his  plain  duties  towards  the  servant, 
liability  of  the  master  towards  the  servant 
naturally  follows.     It  is  different  with  the 
law  of  independent  contractor.    It  seems  that 
the  relationship  or  principle  of   [445]  inde- 
pendent   contractor,    and    the    law    relating 
thereto,  are  somewhat  shadowy  and  uncertain. 
The  relationship  is  not  a  common  one,  except 
that  it  has  been  made  more  common  in  recent 
years  in  an  effort  to  shift  or  avoid  liability. 
When  an  independent  contract  is  made,  it  is 
made  by  a  person  who  contracts  to  have  a 
certain  job  of  work  done,  who  is  called  a  con- 
tractor, with  a  person  who  contracts  to  do 
the  job  of  work,  who  is  called  an  independent 
contractor.    Why  the  invention  of  this  com- 
paratively new  term,  "independent  contrac- 
tor ?"    The  answer  is,  it  is  a  means  by  which 
in  a  proper  case  a  person  for  whom  the  work 
is  to  be  done,  or  in  other  words,  the  con- 
tractor, may  avoid  his  liability  for  any  dam- 
ages to  any  person  who  may  be  engaged  in 
assisting  in  the  performance  of  the  work  to 
be  done.    As  before  indicated,  there  are  con- 
ditions, and  certain  quantities  of  work  to  be 
done,  to  which  the  principle  is  applicable.    To 
the  application  of  the  principle  in  a  proper 
case  tiiere  can  be  no  objection.    The  abuse  of 
the  principle  is,  in  seeking  to  apply  it  in  cases 
and  to  conditions  to  which  it  is  not  germane. 
Without  following  any  particular  set  defi- 
nition which  we  have  found  and  examined  in 
different  authorities  concerning  the  relation- 
ship  of   independent  contractor,  but  taking 
such  definitions  into  consideration  and  apply- 
ing also  other  language  which  we  think  may 
throw   some   light  upon  the  relationship  of 
independent  contractor,  we  find  the  meaning 
of  "independent  contractor"  to  be  as  follows: 
An  independent  contractor  may  be  defined  as 
one  exercising  an  independent  employment  in 
which  he  is  akilled,  who,  having  entered  into 
a  contract  to  do  certain  work,  does  his  work 
according  to  his  own  way  and  method,  inde- 
pendent of  any  methods  submitted  by  another, 
and  who  is  not  subject  to  the  control  of  any 
person  in  the  execution  of  his  work;   being 
responsible  only  for  the  result  of  his  work; 
doing  all  the  work  at  his  own  risk  and  cost  in 
the  first  instance,  and  furnishing  all  means 
and  power  by  which  such  work  is  done ;  and 
who  contracts  to  do  a  complete  quantity  or 
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job  of  work  at  a  stated  prioe  for  the  whole  of 
such  work,  which  is  to  be  considered  as  the 
price  for  which  the  whole  work  is  to  be  done, 
and  not  as  wages;  and  who  cannot  be  dis- 
charged at  the  will  of  the  person  with  whom 
the  contract  is  made,  or  because  the  person 
with  whom  the  independent  contractor  has 
made  the  agreement  is  dissatisfied  with  the 
work.  Measured  by  this  definition  and  by  the 
terms  of  the  written  contract  between  John-, 
son  and  the  city  of  Fargo,  Johnson  was  mere- 
ly [446]  a  servant  of  such  city.  It  will  be 
noticed,  from  a  consideration  of  such  written 
contract,  that  all  work  performed  by  Johnson 
for  the  city  was  to  be  supervised  and  con- 
trolled by  the  city.  The  city  reserved  certain 
power  in  such  contract  whereby  it  could 
supervise  and  direct  the  means  and  the 
method  of  doing  such  work;  for  the  contract 
specifically  says,  "Such  teams,  equipment,  and 
men  to  be  acceptable  and  satisfactory  to  the 
health  commissioner."  And  again,  the  entire 
work  was  to  be  done  in  a  good  and  substan- 
tial manner,  and  this  means,  they  could  de- 
termine the  quality  of  the  work  and  the  man- 
ner in  which  it  was  performed.  The  contract 
further  says  that  the  work  shall  be  done 
in  such  a  manner  as  to  meet  the  "approval 
and  acceptance  of  the  city."  We  can  easily 
understand  that,  if  the  city  did  not  approve 
of  any  work  done,  the  so-called  independent 
contractor  would  have  to  do  the  work  in  a 
different  manner  so  as  to  merit  the  approval 
of  the  city;  and  thus  we  see  the  city  really 
directed  the  doing  of  the  work.  The  city 
could  enforce  all  these  demands,  directions, 
and  requirements  in  what  way?  The  answer 
is  in  the  contract  itself, — ^by  discharging  the 
independent  contractor  upon  ten  days'  notice. 
Or,  in  other  words,  by  canceling  the  contract 
upon  ten  days'  notice,  which  is  in  fact  a  dis- 
charge of  the  independent  contractor.  These 
are  not  the  rights  and  remedies  of  one  who 
contracts  with  an  independent  contractor. 
Where  one  contracts  with  an  independent  con- 
tractor for  a  complete  job  of  work  at  a  certain 
price,  he  permits  such  independent  contractor 
to  do  such  work  according  to  his  own  manner 
and  method  of  performing  such  work;  but  if 
the  work  is  not  satisfactory  to  the  person 
with  whom  the  independent  contractor  has 
made  the  agreement,  such  person  cannot  dis- 
charge the  independent  contractor;  but  if  the 
work  which  the  independent  contractor  agreed 
to  do  is  not  done  in  such  a  manner  as  to 
bring  about  the  result  which  was  contracted 
to  be  brought  about,  the  one  who  made  the 
contract  with  the  independent  contractor  has 
a  complete  remedy  in  refusing  to  pay  the 
price  stated  in  the  contract,  by  reason  of  the 
failure  of  the  independent  contractor  to  bring 
about  the  result  he  contracted  to  bring  about. 
In  the  case  of  Schular  v.  Hudson  Kiver  R.  Co. 
38  Barb.  (N.  Y.)  653,  the  court  said:     "Per- 


haps the  most  usual  test  by  which  to  deter- 
mine whether  the  person  doing  the  injurj 
was  a  aervamt  or  an  independent  oontractor  im 
to  consider  tohether  he  ioae  working  by  the 
job  or  at  atcbted  vxtgea, — so  much  per  day, 
week,  or  month.  A  person  who  works  for 
wages,  [447]  whose  labor  is  directed  and  con- 
trolled by  the  employer  either  in  person  or 
by  an  intermediate  agent,  is  a  servant,  and 
the  master  must  answer  for  a  wrong  done  by 
him  in  the  course  of  his  employment.  A 
person  who  for  a  stated  sum  engages  to  per- 
form a  stated  piece  of  labor  in  which  he  ia 
skilled,  the  proprietor  of  the  work  leaving 
him  to  his  own  methods,  is  an  independent 
contractor.  The  proprietor  does  not  stand  in 
the  relation  of  superior  to  him,  and  is  not 
answerable  for  the  wrcmgs  done  by  him  or 
his  servants  in  the  prosecution  of  his  work, 
unless  special  circumstances  exist  making  him 
so.  The  fact  that  the  employee  was  hired,  not 
for  a  definite  time,  but  to  perform  a  particu- 
lar job,  does  not,  however,  of  itself  negative 
the  relation  of  master  and  servant,  for  under 
such  a  contract  the  employer  may  well  retain 
full  control  over  him ;  and  it  must  constantly 
be  borne  in  mind  that  the  power  to  control 
on  the  part  of  the  employer  is  the  essential 
fact  establishing  the  relation." 

Jensen  v.  Barbour,  15  Mont.  582,  39  Pac. 
906;  Bibb  v.  Norfolk,  etc.  R.  Co.  87  Va.  711 » 
14  S.  £.  163;  Fink  v.  Missouri  Furnace  Co. 
82  Mo.  276,  52  Ajn.  Rep.  376;  Norfolk,  etc. 
R.  Co.  V.  Stevens,  97  Va.  631,  46  L.R.A,  367, 
34  S.  E.  525;  Waters  v.  Pioneer  Fuel  Co.  52 
Minn.  474,  38  Am.  St.  Rep.  564,  55  N.  W.  52 , 
Indiana  Iron  Co.  v.  Cray,  19  Ind.  App.  565, 
48  N.  E.  803;  Majors  v.  Connor,  162  CaL  131, 
121  Pac.  371 ;  Perkins  v.  Blauth,  163  Cal.  782, 
127  Pac.  50;  Nelson  v.  American  Cement 
Plaster  Co.  84  Kan.  797,  115  Pac.  578;  John- 
son V.  Carolina,  etc.  R.  Co.  157  N.  C.  382,  7Z 
S.  E.  1057 ;  Swanson  v.  Schmidt-Gulack  Eleva- 
tor Co.  22  N.  D.  563,  135  N.  W.  207 ;  Singer 
Mfg.  Co.  V.  Ralin,  132  U.  S.  518,  33  U.  S. 
(L.  ed.)  440,  10  S.  Ct.  175;  Sacchi  v.  Bayside 
Lumber  Co.  13  Cal.  App.  72,  108  Pac  886; 
Atlantic  Transport  Co.  v.  Coneys,  28  C.  C.  A. 
388,  51  U.  S.  App.  570,  82  Fed.  177;  Camp- 
bell V.  Lunsford,  83  Ala.  512,  3  So.  522»  IS 
Am.  Neg.  Cas.  164 ;  Giacomini  v.  Pacific  Lunt- 
ber  Co.  5  Cal.  App.  218,  89  Pac.  1059;  Linne- 
han  V.  Rollins,  137  Mass.  123,  50  Aql  Rep. 
287;  DePalma  v.  Weinman,  15  N.  M.  68,  24 
L.R.A.(N.S.)  423,  103  Pac.  782;  Potter  v. 
Seymour,  4  Bosw.  (N.  Y.)  140;  Goldman  v. 
Mason,  18  N.  Y.  St.  Rep.  376,  2  N.  Y.  S.  337 ; 
Hawke  v.  Brown,  28  App.  Div.  37,  50  N.  Y. 
S.  1032;  Baldwin  v.  Abraham,  171  N.  Y.  677, 
64  N.  E.  1118;  Pickens  v.  Diecker,  21  Ohio 
St.  212,  8  Am.  Rep.  55;  Smith  ▼.  Humphrey- 
ville,  47  Tex.  Civ.  App.  140,  104  S.  W.  496; 
K/niceley  v.  West  Virginia  Midland  Co.  64  W. 
Va,  278,  17  L.R.A.(N.S.)  370,  61  S.  E.  811; 
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Lacour  [44«]  ▼.  New  York,  3  Duer  406 ;  New 
Orleans,  etc.  R.  Go.  ▼.  Hanning,  15  Wall.  649, 
21  U.  S.   (L.  ed.)  220. 

In  the  light  of  the  language  of  the  written 
contract,  the  authorities  cited  by  the  majority 
opinion  sustain  our  contention  that  in  this 
case  Johnson  was  a  servant  of  the  city  of 
Fargo,  and  not  an  independent  contractor. 
The  majority  opinion  contains  the  following, 
citing  1  Thomp.  Neg.  §§  679,  629 :  "The  right 
to  control  the  conduct  of  another  implies  the 
power  to  discharge  him  from  the  service  or 
employment  for  disobedience;  and,  according- 
ly, the  power  to  discharge  has  been  regarded 
as  the  test  by  which  to  determine  whether  the 
relation  of  master  and  servant  exists." 

Keeping  in  mind  that  the  written  contract 
in  question  between  Johnson  and  the  city  of 
Fargo  provides  that  the  city  may,  upon  ten 
days'  notice,  cancel  the  contract  if  the  second 
party  fails  to  comply  with  the  terms  and  pro- 
visions thereof,  and  the  provisions  of  the 
ordinance,  it  simply  means  that  the  city  can 
for  such  causes  discharge  Johnson  upon  ten 
days'  notice  by  cancelation  of  his  contract; 
his  relation  to  the  city  of  Fargo  is  that  of 
servant,  and  not  an  independent  contractor, 
when  measured  even  by  the  authorities  relied 
upon  by  the  majority.  The  majority  opinion 
further  says:  "The  relation  of  master  and 
servant  exists  whenever  the  employer  retains 
the  right  to  direct  the  manner  in  which  the 
business  shall  be  done,  as  well  as  the  result 
to  be  accomplished."  Then  follows  in  the 
majority  opinion  numerous  authorities  in 
support  of  this  point.  We  accept  the  law  con- 
tained in.  the  quotation,  and  believe,  when  the 
language  of  the  contract  is  carefully  exam- 
ined, our  interpretation  thereof  is  sustained 
by  all  of  the  law  cited  by  the  majority  in 
relation  to  defining  master  and  servant.  The 
city  in  this  case  had  the  right  to  decide  the 
manner  in  which  the  work  was  done;  for  it 
had  to  be  done  in  a  manner  which  suited  them 
and  which  met  with  their  approval.  And  the 
city,  also,  not  only  had  the  authority  by  the 
contract  to  decide  the  manner  in  which  the 
work  was  to  be  done  by  refusing  to  accept  it 
until  it  was  done  to  suit  them,  and  thus  they 
determined  the  result  to  be  accomplished. 
When  we  add  to  this  the  right  to  discharge 
Johnson  by  giving  him  ten  days'  notice  and 
canceling  his  contract,  all  the  elements  by 
which  we  determine  when  one  is  a  master  are 
supplied. 

The  second  question  to  be  considered  in  this 
case  is,  Was  the  city  [449]  acting  in  a  gov- 
ernmental capacity  in  causing  the  removal 
and  disposition  of  the  garbage?  We  are  clear, 
so  far  as  the  facts  of  this  case  are  ascertained 
from  the  pleadings,  that  the  city,  when  re- 
moving and-  disposing  of  such  garbage,  was 
not  acting  in  a  governmental  capacity,  but 
was  merely  engaged  in  the  performanee  of  a 


ministerial  duty.  It  is  a  well-settled  rule  that 
where  it  is  the  duty  of  a  municipal  corpora- 
tion, by  statute  or  implication  of  law,  to  keep 
its  streets  in  a  reasonably  safe  condition  for 
public  travel,  such  duty  cannot  be  delegated 
to  another  so  as  to  relieve  the  municipal  oor- 
I>oration  from  liability  for  injury  sustained 
by  another  on  account  of  the  neglect  or  failure 
of  the  municipal  corporation  to  observe  its 
duty.  This  principle  is  established  in  a  long 
line  of  authorities. 

Sterling  v.  Schiffmacher,  47  111.  App.  141; 
Springfield  v.  Scheevers,  21  111.  App.  203; 
Anna  v.  Boren,  77  111.  App.  408;  Louisville 
City  R.  Co.  V.  Louisville,  8  Bush  (Ky.)  416; 
Birmingham  v.  McCary,  84  Ala.  469,  4  So. 
630;  Jacksonville  v.  Drew,  19  Fla.  106,  45 
Am.  Rep.  6;  Betz  v.  Limingi,  46  La.  Ann. 
1113,  49  Am.  St.  Rep.  344,  15  So.  385 ;  Baker 
V.  Grand  Rapids,  111  Mich.  447,  69  N.  W.  740, 
1  Am\  Neg.  Rep.  90;  Blake  v.  St.  Louis,  40 
Mo.  569;  Welsh  v.  St.  Louis,  73  Mo.  71;  Rus- 
sell V.  Columbia,  74  Mo.  480,  41  Am.  Rep.  325 ; 
Davis  V.  Omaha,  47  Neb.  836,  66  N.  W.  859 ; 
Beatrice  v.  Reid,  41  Neb.  214,  59  N.  W.  770 ; 
Omaha  v.  Jensen,  36  Neb.  68,  37  Am.  St. 
Rep.  432,  52  N.  W.  833;  Scanlon  v.  Water- 
town,  14  App.  Div.  1,  43  N.  Y.  S.  618;  Storrs 
v.  Utica,  17  N.  Y.  104,  72  Am.  Dec.  437 ;  Mc- 
Allister V.  Albany,  J8  Ore.  426,  23  Pac.  845; 
Williams  v.  Tripp,  11  R.  I.  447;  Watson  v. 
Tripp,  11  R.  I.  98,  23  Am.  Rep.  420;  Nash- 
ville V.  Brown,  9  Heisk.  (Teijn.)  1,  24  Am. 
Rep.  289;  Patterson  v.  Austin  (Tex.)  29 
S.  W.  1139;  Morris  v.  Salt  Lake  City,  36 
Utah  474,  101  Pac.  373;  McCoull  v.  Man- 
chester, 85  Va.  579,  2  L.R.A.  691,  8  S.  E. 
379;  Drake  v.  Seattle,  30  Wash.  81,  94  Am. 
St.  Rep.  844,  70  Pac.  231. 

The  duty  of  a  city  to  keep  its  streets  in  a 
reasonably  safe  condition  for  public  travel, 
and  to  keep  them  in  repair  and  in  proper 
condition,  is  mostly  for  the  benefit  of  the 
city  itself;  and  such  duty  extends  to,  and 
includes,  keeping  the  streets  cleaned  and  the 
removal  of  garbage.  The  removal  of  gar- 
bage, ashes,  rags,  and  papers,  and  other  dSbria 
which  may  accumulate  upon  the  streets,  is  to 
be  classified  and  comes  under  the  duties  in- 
cumbent upon  the  city  to  keep  its  streets 
and  alleys  in  a  safe  [460]  and  good  condition 
of  repair,  and  removal  of  the  garbage  and 
dibria  from  the  streets  is  part  of  the  duty 
of  repair  and  care  of  streets  and  alleys.  Mis- 
sano  V.  New  York,  160  N.  Y.  123,  64  N.  E.  744, 
6  Am.  Neg.  Rep.  652. 

Dillon  on  Municipal  Corporation  says  that 
such  corporations  are  possessed  of  dual  power, 
— the  one  governmental,  legislative,  or  public, 
and  the  other  proprietary  or  private ;  that  the 
care  of  the  streets  is  within  the  latter  classi- 
fication. See  Dill.  Mun.  Corp.  4th  ed.  §  980 
and  §  66.  This  principle  is  also  sustained  in 
Conrad  v.  Ithaca,  16  N.  Y.  168. 
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The  liability  of  municipalities  as  to  the 
care  of  streets  has  been  recognized  in  a  great 
number  of  cases,  among  which  is  found  Barnes 
V.  District  of  Columbia,  91  U.  S.  540,  23  U.  S. 
(L.  ed.)  440,  and  Barney  Dumping-boat  Co. 
V.  New  York,  40  Fed.  60.  In  the  latter  case 
Judge  Wallace,  referring  to  the  commissioner 
of  street  cleaning,  says:  "His  duties,  unlike 
those  of  the  officers  of  the  departments  of 
health,  charities,  fire  and  police,  although 
performed  incidentally  in  the  interest  of  pub- 
lic health,  are  more  immediately  performed 
in  the  interest  of  the  corporation  itself,  which 
is  charged  with  the  obligation  of  maintaining 
its  streets  in  fit  and  suitable  condition  for 
the  use  of  those  who  resort  to  them." 

So,  in  the  case  at  bar,  Johnson,  even  though 
under  the  contract  he  was  to  work  under  the 
direction  of  the  health  commissioner,  never- 
theless the  work  he  did  do  was  performed 
more  particularly  in  the  interest  of  the  city 
itself  than  that  of  the  public.  While  the  re- 
moval of  the  garbage  and  debris  of  all  kinds 
from  the  streets  may  incidentally  be  for  the 
public  health,  the  greater  benefit  is  to  the 
city,  and  the  removal  thereof  is  a  part  of  the 
duty  of  such  city  of  keeping  the  streets  in 
repair,  and  the  duty  is  purely  ministerial  and 
principally  for  the  benefit  of  the  city.  There 
is  a  distinction  between  the  liability  of  mu- 
nicipal corporations  who  have  accepted  a  city 
charter,  and  such  corporations  are  counties 
and  townships..  The  former,  the  municipal 
corporations,  are  always  under  greater  lia- 
bility. 

In  the  case  of  Circleville  v.  Sohn,  59  Ohio 
St.  285,  69  Am.  St.  Rep.  777,  52  N.  E.  788,  5 
Am.  Neg.  Rep.  704,  we  find  the  following  in 
the  syllabus:  "The  duty  enjoined  by  statute 
on  municipal  corporations  to  keep  their  public 
ways  open  in  repair  and  free  from  nuisance 
is  ministerial  [451]  and  mandatory,  and  re- 
quires the  removal  from  such  ways  of  all 
dangerous  defects,  and  obstructions,  from 
whatever  cause  arising." 

We  are  of  the  opinion  that  it  is  the  minis- 
terial duty  also  of  the  city  to  keep  its  streets 
clean,  to  remove  garbage  therefrom,  and  to 
keep  them  in  a  sanitary  condition;  and  the 
removal  of  such  garbage  is  a  ministerial  duty 
principally  in  the  interest  of  the  city  itself; 
and  the  duty  to  so  keep  its  streets  clean  is 
a  ministerial,  and  not  a  governmental,  func- 
tion. The  test  which  has  generally  been  ap- 
plied, "If  the  duty  in  respect  to  which  there 
has  been  a  wrongful  act  or  omission  is  one 
resting  primarily  upon  municipalitieSf  and  is 
not  a  mere  govemm>ental  duty,  the  perform- 
ance of  ichich  has  been  delegated  to  the  mU' 
nicipality  by  competent  legislative  authority , 
then  the  liability  of  the  m^urnHpality  is  sub- 
stantially that  of  a  private  corporation.  We 
are  convinced  that  the  duty  of  cleaning  the 
streets,  removing  garbage  and  debris  there- 


from in  the  city,  is  a  duty  connected  with  the 
care  and  repair  of  such  streets,  and  is  a  duty 
resting  primarily  upon  the  municipality  for 
its  own  convenience  and  benefit  principally, 
although  the  general  public  may  be  benefited 
to  some  extent  incidentally." 

Up  to  this  point  we  have  been  discussing 
more  particularly  the  duties  of  a  municipality 
with  reference  to  the  care  and  repair  of  its 
streets  and  alleys,  and  also  its  liability  when 
negligent  in  performing  suoh  duties.  The 
removal  of  garbage  and  other  accumulations, 
such  as  ashes,  etc.,  from  its  Btreets  and  alleys 
so  as  to  keep  them  in  a  safe  and  clean  con- 
dition, is  without  question  a  municipal  minis- 
terial duty.  The  garbage  contract  in  question 
relates  more  particularly  to  the  removal  of 
garbage  from  private  property,  such  as  the 
removal  of  scraps  of  meat,  and  other  refuse 
which  is  thrown  away  after  meals,  also  pa- 
pers, rags,  and  other  waste  material  which  a 
private  owner  discards.  It  is  plain  to  us 
that  the  disposition  of  all  of  such  material 
and  refuse  in  a  proper  manner  is  a  duty  which 
primarily  belongs  to  the  owner  of  the  private 
property.  It  is  the  duty  of  every  owner  of 
private  property,  whether  the  same  is  in  use 
or  not,  to  keep  it  in  a  clean,  sanitary  con- 
dition, and  in  such  a  condition  that  no  nui- 
sance will  be  maintained  therebn  which  would 
be  offensive  to  other  persons  within  said 
municipality,  or  which  would  endanger  the 
comfort  and  health  of  the  community,  or  re- 
sult in  the  interference  to  others  with  the 
full  enjoyment  and  pleasure  of  their  rights 
and  property.  The  municipality,  therefore, 
could  require  every  [462]  owner  of  private 
property  to  so  maintain  his  premises  and  keep 
it  in  a  clean  and  sanitary  condition. 

The  defendant  in  this  case  is  under  the 
commission  form  of  government,  and  has  the 
right,  power,  and  authority  by  the  law  under 
which  it  is  organized,  which  fully  sets  forth 
all  its  powers  and  duties,  to  inspect  all 
private  premises,  and  cause  to  be  removed 
therefrom  and  abated  any  condition  thereon 
maintained  in  the  nature  of  a  nuisance,  and 
which  would  tend  to  interfere  with  the  com- 
fort of  the  inhabitants  of  the  municipality, 
or  which  could  in  any  manner  be  offensive  to 
the  inhabitants  of  such  municipality.  Thia 
would  include  the  power,  therefore,  to  cause 
to  be  removed  all  refuse  of  every  kind  and 
description  found  upon  said  private  premises 
by  the  inspector  or  overseer,  who  may  be  ap- 
pointed by  the  municipality.  Such  refuse 
accumulated  upon  private  property  is  usually, 
but  not  always,  placed  in  receptacles  with 
proper  covers  thereto,  which  receptacles  are 
placed  in  a  convenient  manner  near  the  alley 
or  other  convenient  place  for  removal. 

We  have  seen  that  it  is  the  primary  duty 
of  the  private  owner  of  such  property  to  re- 
move all  such  refuse.     If  the  municipality 
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therefore  undertakes  to  perform  this  private 
^iuty  for  the  convenience,  comfort;  protection, 
and  health  of  the  municipality,  and  considers 
it  can  do  it  in  a  better  way  and  manner  than 
the  private  property  owner  could  do,  in  the 
removal  of  such  refuse  the  municipality  is 
acting  and  doing  such  work  mostly  in  behalf 
and  for  the  convenience  and  comfort  of  the 
inhabitants  of  such  city,  and  the  public  at 
large  can  receive  only  very  slight  individual 
benefit,  and  hence  the  performance  of  such 
service  by  the  city  is  not  a  governmental,  but 
a  ministerial,  duty.  If  the  city  in  the  per- 
formance of  such  ministerial  duty  does  the 
same  in  a  negligent  manner  so  as  to  cause  an 
injury  to  some  person,  it  cannot  escape  lia- 
bility any  more  than  the  private  owner  of  the 
property  from  which  such  refuse  is  removed 
could  escape  liability  if  he  had  removed  the 
refuse,  and  in  the  course  of  such  removal 
acted  so  negligently  as  to  cause  injury  to 
another. 

Our  court  in  the  case  of  Ludlow  v.  Fargo,  3 
N.  D.  485,  57  N.  W.  506,  said  in  the  syllabus 
of  such  case :  "Cities  which  have  been  organ- 
ized or  reorganized  under  the  general  law  of 
this  state  .  .  .  are  charged  with  full  power 
and  responsibility  in  the  matter  of  the  streets, 
sidewalks,  and  crossings  within  their  limits; 
and  the  duty  of '  establishing  [453]  streets 
and  removing  obstructions  therefrom  is  a 
duty  expressly  enjoined  by  the  statute.  In 
performing  such  duties,  cities  are  liable  in 
a  civil  action  to  persons  who  in  the  exercise 
of  due  care  receive  injuries  caused  by  negli- 
gent acts  done  either  hy  the  oity  ofjiciaXs,  or 
others  who  are  acting  for  the  oity  and  under 
its  anUhority.  The  cities  so  organized  and 
governed  are  impliedly  liable  for  damages 
cofused  hy  their  wrongful  or  negligent  acts, 
and  no  express  statute  making  them  liable 
is  necessary.  Accordingly,  held  that  the  fol- 
lowing instruction  given  by  the  trial  court 
to  the  jury  is  not  error :  "The  general  rule  is 
that,  in  the  case  of  a  highway,  a  municipal 
corporation  is  answerable  in  damages  for  the 
lack  of  ordinary  and  reasonable  care,  and  is 
held  to  the  same  rule  of  negligence  which 
is  e^ppected  of  private  persons  in  the  conduct 
of  their  business,  invohnng  a  like  danger  to 
others.' " 

We  see,  therefore,  in  this  case  the  city 
assumed  the  duty  of  removing  the  garbage  for 
private  persons,  and  even  in  the  absence  of  a 
statute  they  are  impliedly  liable  for  their 
negligent  acts  just  the  same  as  the  private 
owner  would  have  been. 

Another  case  of  importance  is  Grand  Forks 
V.  Paulsness,  19  N.  D.  293,  40  L.II. A.  ( N.S. ) 
1158,  123  N.  W.  878.  This  was  a  case  in 
which  the  city  was  held  liable  in  the  United 
States  district  court  for  the  district  of  North 
Dakota.  The  waterworks  of  said  city  were 
owned  by  'it.  They  became  out  of  repair. 
They  were  repaired  by  a  licensed  plumber  in 
Ann.  Cas.  1918D. — 58. 


the  employ  of  the  city  of  Grand  Forks  under 
the  direction  of  the  superintendent  of  the 
waterworks.  In  making  such  repairs  an  ob- 
struction was  placed  upon  the  street  by  reason 
of  which  Paulsness  was  injured,  and  the  city 
was  held  liable  for  its  negligence,  and  plain- 
tiff recovered  a  verdict  against  it.  While  in 
this  case  the  recovery  was  had  by  reason  of 
the  negligence  of  the  city  in-  keeping  its 
streets  in  an  unsafe  condition,  nevertheless, 
if  water  had  escaped  through  the  negligence 
of  the  city  in  the  management  of  its  water- 
works, and  overflowed  and  destroyed  property, 
there  is  no  doubt  in  our  mind  but  what  it  can 
be  held  liable  for  such  damage. 

W^here  a  municipality  undertakes  to  main- 
tain a  waterworks  system  and  to  supply  its 
citizens  with  water  for  pay,  it  is  liable  to 
individuals  whose  property  is  injured  by  the 
negligence  of  its  employees,  placed  in  charge 
of  the  plant,  failing  to  maintain  it  in  a  safe 
condition.  Piper  v.  Madison,  140  Wis.  311, 
25  L.R.A.(N.S.)  239,  133  Am.  St.  Rep. 
[454]  1078,  122  N.  W.  730.  And  where  the 
municipal  corporation  uses  its  waterworks 
system  for  protection  against  fire,  it  is  not 
relieved  from  liability  to  private  property 
through  the  negligence  of  its  employees  in 
maintaining  the  plant  in  an  unsafe  condition, 
except  for  .such  acts  as  are  performed  in  the 
actual  work  incident  to  extinguishing  fires. 
In  such  case  the  city  is  performing  an  act  for 
a  private  party  for  which  it  gets  pay.  How- 
ever, in  the  case  in  question,  in  the  removal 
of  the  garbage  the  act  of  the  city  is  also  the 
performance  of  an  act  for  a  private  party, 
and  the  city  reimburses  itself  through  taxa- 
tion. The  fact  that  the  city  receives  no  pay, 
and  that  such  work  is  paid  for  through  the 
channel  of  taxation,  does  not  detract  from  the 
fact  that  the  disposal  of  the  garbage  is  a 
duty  incumbent  upon  the  private  owner  of 
the  premises;  and  where  the  municipality  un- 
dertakes to  perform  such  a  duty  in  place  of 
the  owner  of  the  premises,  such  work  is  to  be 
considered  rather  in  the  nature  of  a  private 
act"  on  the  part  of  the  city,  than  a  public 
duty,  for  the  reason  that  the  benefits  derived 
from  such  performance  accrue  to  the  owners 
of  private  property  and  the  inhabitants  of 
the  city.  Where  the  city  is  organized  and 
receives  its  charter  from  the  state,  either  un- 
der a  special  grant  or  under  the  general  law, 
it  is  as  a  general  rule  its  ministerial  duty  un- 
der either  of  such  grants  to  keep  Its  streets 
in  a  safe  condition,  and  to  keep  the  city  as  a 
whole  in  a  clean,  healtliful,  and  sanitary  con- 
dition. We  believe  this  is  a  part  of  the 
ministerial  duty  which  the  city  obligates 
itself  to  perform;  and  if  in  the  execution  of 
such  duty  it  acts  negligently,  like  other 
corporations,  it  is  liable  for  such  negligence. 

In  Denver  v.  Davis,  37  Colo.  370,  6  L.R.A. 
(N.S.)  1013,  119  Am.  St.  Rep.  293,  86  Pac. 
1027,  11  Ann.  Cas.  187,  20  Am,  Neg.  Rep.  498, 
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we  find  the  following  in  the  syllabus:  "The 
maintenance  of  a  dump  for  the  reception  of 
waste  materials  gathered  from  the  streets,  al- 
leys, and  private  premises  of  a  city,  is  for  its 
private  and  corporate  convenience,  so  that 
the  city  will  be  liable  in  case  it  is  so  negli- 
gently managed  that  fire  spreads  from  it  and 
destroys  property  in  the  vicinity,  aXthongh 
the  supervision  of  the  dump  is  in  the  health 
department" 

The  principle  in  question  in  Denver  Case  is, 
we  believe,  applicable  to  the  case  at  bar. 
After  a  sewage  system  has  once  been  com- 
pleted and  placed  in  operation,  the  mainte- 
nance, conduct,  and  operation  thereof  becomes 
merely  a  ministerial  duty.  If  the  munici- 
pality should  be  negligent  [465]  in  the  per- 
formance of  such  ministerial  duty,  and  should 
leave  the  manholes  uncovered  so  that  a 
person  should  fall  therein  and  be  injured,  or 
if  the  pipe  should  break  and  private  property 
should  be  injured  thereby, — should  become 
flooded  and  not  usable, — it  can  hardly  be 
said  that  the  city  would  not  be  liable  for  its 
negligence  on  the  ground  that  they  were  En- 
gaged in  the  execution  of  a  governmental 
power.  Garbage  in  a  large  sense  is  sewage. 
It  is  the  coarser  material  that  cannot  be 
safely  put  through  the  sewer  for  fear  of 
blocking  the  sewer  pipe,  and  hence  must  be 
hauled  rather  than  put  through  the  sewer 
pipe.  But  properly  speaking  it  may  be 
classed  under  the  head  of  sewage;  and  if  the 
mimicipality  is  negligent  in  its  removal,  hav- 
ing undertaken  to  remove  the  same,  and 
having  undertaken  to  perform  the  duties 
which  really  belong  to  the  owner  of  the 
premises  from  which  such  garbage  is  taken, 
it  must  use  ordinary  care  in  performing  its 
duty;  and  if  it  fails  to  do  so,  and  is  negligent, 
it  is  liable  for  damages  by  reason  of  such 
negligence. 

The  question,  whether  or  not  Johnson  was 
an  independent  contractor  was  not  exclusive- 
ly a  question  of  law  for  the  court.  .It  was  a 
mixed  question  of  law  and  fact,  and  thus  be- 
came exclusively  a  question  for  the  jury.  The 
plaintiff  was  not  a  party  to  the  written  con- 
tract, and  contended  that  the  contract  did 
not  express  the  true  relations  of  the  parties 
thereto.  14  R.  G.  L.  78.  For  this  reason 
Johnson's  relations  to  the  city  of  Fargo, 
whether  he  was  an  independent  contractor  or 
a  mere  servant,  was  a  mixed  question  of  law 
and  fact.  The  demurrer  should  have  been 
overruled,  and  such  question  submitted  to 
the  jury. 

We  are  clear  that  the  city  of  Fargo,  in 
removing  or  causing  to  be  removed  the  gar- 
bage from  private  premises  or  from  its  streets 
and  alleys,  and  keeping  them  in  a  clean  con- 
dition, was  acting  in  a  purely  ministerial,  and 
not  a  governmental  capacity,  for  the  benefit 
of   itself   and   its   citizens  principally;    and 


that,  in  employing  Johnson  to  remove  such 
garbage,  thi  relation  was  established  between 
the  city  and  Johnson  of  master  and  servant. 
We  are  clear  the  demurrer  should  be  over- 
ruled. 

Rehearing  denied  November  27,  1917. 

NOTE. 

The  reported  case  holds  that  the  collection 
of  garbage  by  a  municipality  is  a  governmen- 
tal function  so  that  it  is  not  liable  for  a  per- 
sonal injury  negligently  caused  in  the  course 
of  that  work.  A  dissenting  opinion  sets  out 
at  length  the  contrary  view.  The  earlier  cases 
are  reviewed  in  the  note  to  Savannah  v.  Jor- 
dan, Ann.  Gas.  1916G  240. 
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New    York    Gourt    of    Appeals — January    8^ 

1918. 


222  N.  r.  222;  118  N.  JB.  611. 


BurviTomhip  in  Gomiiioii  DlMwt«k  — 
'Will  Greatins  Presumption  —  Valid^ 
ity. 

Where  a  testator  directs  that  trust  funda 
be  paid  as  his  wife's  will  may  direct,  and  that 
he  shall  be  deemed  to  have  predeceased  her 
if  order  of  death  ^s  unknown,  and  the  wife 
makes  a  will  at  the  same  time  as  her  hus- 
band, reciting  the  power  and  giving  the  prop- 
erty affected  thereby,  the  possibility  that  the 
wife  might  have  predeceased  her  husband 
does  not  render  the  gift  void,  and  the  prop- 
erty passes  according  to  the  wife's  will. 

[See  note  at  end  of  this  case.] 

Same* 

Giving  effect  to  the  testator's  intent  does 
not  violate  the  rule  against  enlarging  wills 
by  reference  to  extrinsic  documents  which, 
may  not  be  authentic. 

[See  note  at  end  of  this  case.] 

Same. 

Where  testator  gives  to  his  wife  certain- 
property  absolutely,  and  in  a  subsequent 
clause  provides  that  he  shall  be  deemed  to- 
have  predeceased  her  if  order  of  death  is  un- 
known, the  gift  does  not  lapse,  but  pasaes 
to  the  personal  representatives  of  the  wife. 

[See  note  at  end  of  this  case.] 

Matter  of  Fowles,  176  N.  T.  App.  Div.  637^ 
reversed. 
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Appeal  from  Appellate  Division  of  Su- 
preme  Court,   First   Judicial  Department. 

Action  to  construe  will  of  Charles  Fred- 
erick Fowles,  deceased.  Decree  of  New  York 
County  Surrogates'  Court  reversed  by  Ap- 
pellate Division  of  Supreme  Court.  Dorothy 
E.  Smith  et  al.,  appeal.  The  facts  are  stated 
in  the  opinion.    Revexsed. 

Charles  F,  Broum  and  Seldon  Bacon  for 
Dorothy  E.  Smith,  appellant. 

Edgerton  L.  WiMhrop,  Jr.,  for  Kenneth  C. 
Smith,  appellant. 

George  L.  Ingraham  and  William  M.  Parke 
for  Gertrude  F.  Browne  et  al.,  respondents. 

James  W.  Prendergast  for  Stevenson  Scott, 
trustee,  respondent. 

A,  Perry  Oshom  and  Stephen  P.  Anderton 
for  Marjory  P.  S.  Browne  et  al.,  respondents. 

Charles  H.  Beckett  for  Columbia  Trust 
Company,  respondent. 

[228]  Cabdozo,  J.— The  will  of  Charles 
Frederick  Fowles,  made  on  April  29,  1915, 
is  before  us  for  construction.  By  the  second 
article  of  the  will  he  gave  to  his  wife,  Frances 
May  Fowles,  $5,000.  By  the  fourth  article 
he  gave  her  the  contents  of  his  estate  "Fair- 
mile  Court."  By  the  eighth  article  he  gave 
his  residuary  estate  to  trustees  to  divide  into 
three  parts,  the  first  part  to  consist  of  forty- 
five  per  cent  thereof,  and  each  of  the  other 
parts  to  consist  of  twenty-seven  and  one-half 
per  cent  thereof.  The  income  of  the  first 
part  was  to  be  paid  to  his  wife  during  her 
life,  and  upon  her  death  the  trust  was  to 
cease  and  the  corpus  to  be  divided.  Half  of 
the  corpus  (221  per  cent  of  the  entire  res- 
idue) was  to  be  paid  by  the  trustees  "pur- 
suant to  the  provisions  of  such  last  will  and 
testament  as  my  said  wife  may  leave  (here- 
by conferring  upon  my  said  wife  the  power 
to  dispose  of  the  said  one-half  by  last  will 
and  testament  and  duly  executed  by  her).'' 
If  she  failed  to  execute  the  power,  the  corpus 
was  to  be  held  in  trust  for  his  daughters  by 
a  former  wife,  with  remainder  to  their  chil- 
dren. To  them  also  were  given  upon  like 
trusts,  and  with  like  remainders,  the  other 
shares  of  the  residue. 

These  provisions  are  not  obscure,  and  their 
validity  is  not  doubtful.  The  controversy 
grows  out  of  the  ninth  article  which  reads 
as  follows:  "In  the  event  that  my  said 
wife  and  myself  should  die  simultaneously  or 
under  such  circumstances  as  to  render  it 
impossible  or  difficult  to  determine  who  pre- 
deceased the  other,  I  hereby  declare  it  to  be 
my  Will  that  it  shall  be  deemed  that  I  shall 
have  predeceased  my  said  wife,  and  that 
this  my  Will  and  any  and  all  its  provisions 
shall  be  construed  on  the  assumption  and 
basis  that  I  shall  have  predeceased  my  said 
wife.'* 


Husband  and  wife  were  lost  at  sea  on  May 
7,  1915,  with  the  steamship  Lusitania.  There 
is  nothing  to  show  which  was  the  survivor. 
The  wife  left  a  will  made  at  [229]  the  same 
time  as  the  husband's.  She  recites  the  power 
of  appointment,  and  undertakes  to  execute 
it.  She  gives  her  residuary  estate  (including 
the  property  affected  by  the  power)  to  trus- 
tees for  the  use  of  a  sister  during  life  with 
remainder  over.  Whether  this  gift  in  its 
application  to  the  husband's  estate  is  made 
valid  and  effective  by  the  ninth  article  of  his 
will  is  the  chief  question  to  be  determined. 

Of  his  intention,  there  can  be  no  doubt. 
In  that,  we  all  agree.  He  was  about  to  set 
sail  with  his  wife  upon  a  perilous  journey. 
He  knew  that  disaster  was  possible.  He 
knew  that  if  death  came,  there  would  be  no 
presumption  to  whom  it  had  come  first  (New- 
ell V.  Nichols,  75  N.  Y.  78,  31  Am.  Rep.^  424 ; 
St.  John  V.  Andrews  Institute,  117  App 
Div.  698,  102  N.  Y.  S.  808,  191  N.  Y.  264, 
14  Ann.  Cas.  708,  83  N.  E.  981. )  He  told  the 
courts  what  he  wished  them  to  do  if  all 
other  tests  of  truth  should  fail.  They  were 
to  distribute  his  estate  as  they  would  if  Ifis 
wife  were  the  survivor.  We  cannot  know 
whether  she  was  in  truth  the  survivor  or 
not:  there  is  no  break  in  the  silence  and 
obscurity  of  those  last  hours.  The  very  sit- 
uation which  was  foreseen  has  thus  arisen. 
If  intention  is  the  key  to  the  problem,  the 
solution  is  not  doubtful.  We  are  now  asked 
to  hold  that  under  the  law  of  the  state  of 
New  York,  a  testator  may  not  lawfully  de- 
clare that  a  power  executed  by  one  who  dies 
under  such  conditions  shall  be  valid  to  the 
same  extent  as  if  there  were  evidence  of  sur* 
vivorship. 

Two  rules  of  law  are  supposed  to  stand  in 
the  way.  One  is  the  rule  that  a  power  creat- 
ed by  will  lapses  if  the  donee  dies  before  the 
will  takes  effect.  The  other  is  the  rule  that 
wills  must  be  executed  in  compliance  with 
statutory  formalities,  and  are  not  to  be  en- 
larged or  diminished  by  reference  to  extrinsic 
documents  whih  may  not  be  authentic.  A 
testator  is  not  permitted  at  his  pleasure  to 
violate  these  rules.  He  does  violate  them, 
it  is  said,  by  indirection,  if  he  may  dispense 
with  [230]  evidence  of  survivorship  and  still 
sustain  the  gift  which  purports  to  execute 
the  power.  If  the  wife  had  survived  a  single 
second,  the  gift  would  certainly  be  valid. 
That  would  be  so  though  she  had  signed 
her  will  while  her  husband  was  yet  alive  and 
before  the  power  took  effect  (Stone  ▼.  Forbes, 
189  Mass.  163,  168,  76  N.  E.  141;  Airey  v. 
Bower,  12  App.  Cas.  263,  66  L.  J.  Ch.  (Eng.) 
742,  66  L.  T.  N.  S.  409,  35  W.  R.  657 ;  Hirsch 
V.  Bucki,  162  App.  Div.  669,  666,  148  N.  Y. 
S.  214).  It  is  possible  that  she  did  survive, 
but  it  is  also  possible  that  she  did  not.  The 
latter  possibility,  it  is  said,  renders  the  gift 
void.     We  do  not  think  it  does. 
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It  is  true  that  a  power  created  by  will 
lapses  if  the  donee  of  the  power  dies  before 
the  maker  of  the  will  (Curley  v.  Lynch,  206 
Mass.  289,  92  X.  E.  429;  Sugden  on  Powers 
[8th  ed.]  460;  Farwell  on  Powers  [2d  ed.] 
p.  226).  That  is  because  a  will  has  no  effect 
till  the  death  of  the  testator.  Whatever  pow- 
er it  creates,  comes  into  being  at  that  time. 
But  to  say  this,  does  not  answer  the  question 
before  us.  The  question  is  not  whether  this 
power  of  appointment  lapsed.  The  question  is 
whether  the  testator  has  avoided  the  con- 
sequences of  a  lapse.  More  concretely,  it  is 
whether  the  law  permits  him  to  provide  that 
if  the  donee's  survivorship  is  incapable  of 
proof,  he  will  give  his  estate  none  the  less 
to  whomever  she  has  named.  That  is  what 
this  testator  said,  not  in  words,  but  in  effect. 
Ills  will  in  this  respect  has  a  parallel  in  the 
one  construed  in  In  re  Greenwood  [1912] 
1  Ch.  Div.  (Eng.)  392,  There  gifts  were 
made  to  relatives,  with  the  provision  that  if 
the  legatees  died  leaving  issue,  the  benefits 
of  the  gifts  should  not  lapse;  "but  should 
take  effect  as  if  his  or  her  death  had  hap- 
pened immediately  after  mine."  These  words 
were  held  equivalent  to  a  gift  to  the  personal 
representatives  of  the  legatees  named.  So 
here,  there  is  by  implication  a  gift  to  the 
legatees  named  by  the  wife,  and  a  ratification 
of  any  execution  of  the  power,  however  pre- 
mature. Tlie  intent  to  avert  the  consequences 
of  a  lapse  is  clear.  The  only  question  is 
[231]  whether  the  intent  is  one  to  which  the 
law  will  give  effect.  One  obstacle,  and  one 
only,  can  be  thought  of.  That  is  the  rule 
against  the  incorporation  of  extrinsic  doc- 
uments, testamentary  in  character  but  not 
themselves  authenticated  in  accordance  with 
the  statute.  It  is  said  that  this  rule  is  vio- 
lated when  a  testator,  to  keep  a  power  alive, 
ratifies  its  execution,  adopts  the  will  which 
executes  it  as  his  own,  and  thus  in  effect 
averts  a  lapse.     We  do  not  share  that  view. 

Everything  that  this  testator  did  is  jus- 
tified by  our  decision  in  In  re  Piffard,  111 
N.  Y.  410,  414,  415,  18  X.  E.  718,  2  L.R.A. 
173.  The  distinction  between  that  case 
and  this  is  purely  verbal.  There  is  none 
in  substance.  In  that  case  the  testator  au- 
thorized his  daughter  to  dispose  of  a  share 
of  his  estate  by  will.  If  she  died  before 
him,  leaving  a  will  in  execution  of  the  power, 
he  directed  his  executors  to  transfer  the  share 
to  her  executors  or  trustees.  We  upheld  the 
validity  of  that  provision.  We  said  that  it 
might  not  be  '^possible  to  sustain  the  power 
of  appointment  as  such."  We  held,  however, 
that  the  daughter's  will  might  be  referred 
to  "not  as  transferring  the  property  by  an 
appointment,  but  to  define  and  make  certain 
the  persons  to  whom  and  the  proportions  in 
whicli  the  one-fifth  should  pass  by  the  fa- 
ther's will  in  case  of  the  death  of  the  daugh- 


ter in  his  lifetime."  There  was  a  like 
decision  upon  like  facts  in  Condit  ▼.  De  Hart, 
62  N.  J.  L  78,  40  Atl.  776.  The  argument 
is  made  that  the  express  dixection  to  transfer 
the  share  to  the  daughter's  executors  or  trus- 
tees distinguishes  the  Piffard  case  from  the 
one  at  bar.  But  in  another  form  of  words, 
this  testator  gave  th^  same  direction.  He 
directed  his  executors  to  turn  over  his  estate 
to  the  persons  named  by  his  wife.  There  is 
no  distihction  between  a  direction  to  pay  the 
trustees  named  in  another  will,  and  a  direc- 
tion to  pay  the  legatees  named  in  a  will. 
The  daughter's  trustees  in  the  Piffard  case 
were  not  to  take  as  individuals.  They  had 
no  beneficial  [232]  interest.  They  were  to 
take  as  trustees.  Only  by  reference  to  the 
will  which  appointed  them  could  the  nature 
of  the  trust  and  the  names  and  interests  of 
the  beneficiaries  be  learned.  If  there  was  a 
violation  of  the  rule  against  the  incorpora- 
tion here,  there  was  equally  a  violation  there. 
Piffard's  case  cannot  be  distinguished.  It 
ought  not  to  be  overruled.  Only  the  clearest 
error  would  warrant  us  in  baffling  the  just 
hopes  and  purposes  of  this  testator  by  dis- 
regarding a  decisive  precedent.  But  there 
are  substantial  reasons  to  support  the  view 
that  the  decision  was  right.  The  reasons 
may  appeal  with  different  strength  to  dif- 
ferent minds.  For  our  present  purposes,  it 
is  enough  that  they  are  at  least  substantial. 
The  rule  against  incorporation  has  not  been 
set  aside.  It  has  been  kept  within  bounds 
which  were  believed  to  be  wise  and  just. 
The  rule  is  sometimes  spoken  of  as  if  its 
content  had  been  defined  by  statute,  as  if  the 
prohibition  were  direct  and  express,  and  not 
inferential  and  implied.  But  the  truth  is 
that  it  i§  the  product  of  judicial  construction. 
Its  form  and  limits  are  malleable  and  un- 
certain. We  must  shape  them  in  the  light 
of  its  origin  and  purpose.  All  that  the 
statute  says  is  that  a  will  must  be  signed, 
published  and  attested  in  a  certain  way  (De- 
cedent Estate  Law,  §  21;  ConsoL  Laws,  ch. 
13).  From  this  the  consequence  is  deduced 
that  the  testator's  purpose  must  be  gathered 
from  the  will,  and  not  from  other  documents 
which  lack  the  prescribed  marks  of  authen^* 
ticity  (Booth  v.  Baptist  Church  of  Christ, 
126  N,  Y.  215,  247,  28  X.  E.  238).  It  is  a 
rule  designed  as  a  safeguard  against  fraud 
and  mistake.  In  the  nature  of  things,  there 
must  be  exceptions  to  its  apparent  generality. 
Some  reference  to  matters  extrinsic  is  in- 
evitable. Words  are  symbols,  and  we  must 
compare  them  with  things  and  persons  and 
events  (4  Wigmore  on  Ev.  §  2470).  It  is  a 
question  of  degree  Langdon  v.  Astor,  16  N. 
Y.  9,  26,  31;  Robert  v.  Corning,  89  N.  Y. 
225,  242.  [233]  Sometimes  the  distinction  is 
said  to  be  between  documents  which  express 
the  gift  and  documents  which  identify  it. 
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Hathaway  v.  Smith,  79  Conn.  506,  521,  9 
Ann.  Cas.  99,  65  Atl.  1058,  9  L.R.A.(N.S.) 
310;  Booth  V.  Baptist  Church  of  Christ,  su- 
pra. But  the  two  classes  of  cases  run  into 
each  other  by  almost  imperceptible  grada- 
tions. Langdon  v.  Astbr's  Executors,  supra. 
One  may  ratify  assumptions  of  power,  ex- 
tinguish debts,  wipe  out  wrongs,  confirm 
rights,  by  the  directions  of  one's  will.  Bizzey 
V.  Flight,  L.  R.  3  Ch.  Div.  (Eng.)  269;  1 
Jarman  on  Wills,  99.  In  these  and  other 
cases,  the  expressions  of  the  gift  and  the 
description  of  its  subject-matter  must  often 
coalesce.  No  general  formula  can  tell  us  in 
advance  where  the  line  of  division  is  to  be 
drawn.  It  is  plain,  therefore,  that  we  are 
not  to  press  the  rule  against  incorporation  to 
"a'  drily  logical  extreme."  Noble  State  Bank 
V.  Haskell,  219  U.  S.  104,  110,  Ann.  Cas. 
1912A  487,  31  S.  Ct.  186,  55  U.  S.  (L.  ed.) 
112,  32  L.R.A.(N.S.)  1062.  We  must  look 
in  each  case  to  the  substance.  We  must 
consider  the  reason  of  the  rule,  and  the  evils 
which  it  aims  to  remedy.  But  as  soon  as  we 
apply  that  test,  the  problem  solves  itself. 
There  is  here  no  opportunity  for  fraud  or 
mistake.  There  is  no  chance  of  foisting  upon 
this  testator  a  document  which  fails  to  de- 
clare hie  pui^ose.  He  has  not  limited  his 
wife  to  any  particular  will.  Once  identify 
the  document  as  her  will;  it  then  becomes, 
his  own.  He  authorizes  her  to  act,  and  con- 
firms her  action.  Condit  v.  De  Hart,  62  N.  J. 
L.  81.  For  the  purpose  of  the  rule  against 
incorporation,  the  substance  of  the  situation 
is  thus  the  same  as  it  always  is  when  a  will 
creates  a  power.  The  substance  is  that  a 
power  which  would  otherwise  have  lapsed, 
has  been  kept  alive  by  the  declaration  that 
its  execution,  however  premature,  is  ratified 
and  approved.  But  the  execution  of  a  power 
does  not  violate  the  rule  against  incorpora- 
tion. It  can  make  no  difference  for  that 
purpose  whether  the  execution  is  authorized 
in  advance  or  made  valid  by  relation.  There 
is  no  greater  impairment  [234]  in  the  one 
case  than  in  the  other  of  the  principle  of  the 
integrity  and  completeness  of  testamentary 
expression.  The  source  of  title  may  be  in 
one  case  the  appointment,  and  in  the  other 
the  confirmatory  will.  But  if  we  go  beneath 
the  form  and  reach  realities,  the  truth  is 
that  under  the  sanction  of  the  will,  a  power 
has  been  executed.  That  is  the  principle 
which  underlies  the  ruling  in  Matter  of  Piff- 
ard,  and  Condit  v.  De  Hart.  We  reaffirm  it 
now.  To  hold  that  the  purpose  of  this 
testator  has  been  adequately  or  inadequately 
declared  according  to  the  accident  of  time  at 
which  death  came  to  him  or  his  wife  in  the 
depths  of  the  ocean,  is  to  follow  the  rule 
against  incorporation  with  blind  and*  literal 
adherence,  forgetful  of  its  origin,  its  purpose, 
and  its  true  and  deep  significance. 


We  have  spoken  thus  far  of  the  gift  of 
the  residuary  estate  under  the  eighth  article 
of  the  will.  Questions  also  arise  under  the 
second  and  fourth  articles.  The  gifts  under 
these  articles  did  not  lapse,  but  passed  to 
the  personal  representatives  of  the  legatee. 
On  that  subject  it  is  impossible  to  add  any- 
thing to  what  has  been  written  by  Judge 
Crane. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  the  decree  of  the  Surrogate's 
Court  aflirmed  with  costs  in  the  Appellate 
Division  and  in  this  court  to  be  paid  out  of 
the  estate. 

Crane,  J.  {dissenting). — On  the  seventh 
day  of  May,  1915,  Charles  Frederick  Fowles 
and  Frances  May  Fowles,  his  wife  by  a  second 
marriage,  perished  in  the  sinking  of  the 
Lusitania  while  on  their  way  to  England: 
Two  days  before  leaving  New  York,  and  on 
April  twenty-ninth,  1916,  they  went  to  the 
office  of  their  attorneys  and  gave  instructions 
in  each  other's  presence  about  the  drafting 
of  their  respective  wills  which  were  executed 
the  following  day  before  common  witnesses 
and  in  each  other's  presence.  * 

[235]  So  far  as  material,  Mr.  Fowles'  will 
provided  as  follows: 

"Second. — I  hereby  give  and  bequeath  the 
following  legacies  to  the  several  persons  here- 
inafter named,  to  wit:     .     .     . 

"(8)  To  my  wife,  Frances  May  Fowles, 
the  sum  of  five  thousand  dollars  ($5,000). 
...  , 

"Fourth. — To  my  wife  I  give  and  bequeath 
all  the  personal  property  which  may  be  con- 
tained at  the  time  of  my  death  in  and  upon 
my  said  estate  *Fairmile  Court,'  including  all 
household  furniture,  furnishings,  silver,  sil- 
verware, books,  rugs,  statuary  (but  not  in- 
cluding any  and  all  oil  paintings)  and  any 
and  all  horses,  carriages,  harness,  motors, 
livestock,  farm  tool  and  implements  and  any 
and  all  the  contents  of  the  garages,  stables, 
conservatories  and  other  out-buildings,  and 
any  and  all  their  equipment  and  appur- 
tenances.    .     .    .' 

"Eighth, — ^A.  All  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real  and  personal 
and  wheresoever  situate  (including  the  pro- 
ceeds resulting  from  the  sale  of  my  stock  of 
the  Scott  &  Bowles  Company),  I  direct  my 
executors  to  divide  into  three  parts  or  por- 
tions, the  first  part  or  portion  of  which  shall 
consists  of  forty-five  per  centum  thereof,  and 
the  other  two  parts  or  portions  of  which 
shall  each  consist  of  twenty-seven  and  one- 
half  per  centum  thereof.  The  said  first  part 
of  portion  consisting  of  forty-five  per  centum 
of  my  said  residuary  estate  (subject  to  the 
possible  deduction  of  eight  thousand  two  hun- 
dred and  fifty  pounds  (8,250),  as  hereinafter 
provided),  I  give  and  bequeath  to  my  Trus- 
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tees,  hereinafter  named,  In  Trust,  Neverthe- 
less, for  the  use  and  benefit  of  my  wife, 
Frances  May  Fowles,  to  hold  and  invest  the 
same  and  to  collect  and  receive  any  and  all 
the  income,  interest  and  increment  accruing 
thereon  and  the  same  to  pay  over  to  my  said 
wife  semi-annually  and  for  and  during  each 
year  of  the  full  term  [236]  of  the  life  of 
my  said  wife.  Upon  the  death  of  my  said 
wife,  the  said  trust  shall  cease  and  determine 
and  the  corpus  of  same  I  direct  my  said 
trustees  to  then  dispose  of  as  follows : 

"One-half  thereof  to  pay  over  pursuant 
to  the  provisions  of  such  last  Will  and  Tes- 
tament as  my  said  wife  may  leave  (hereby 
conferring  upon  my  said  wife  the  power  to 
dispose  of  the  said  one-half  by  last  Will  and 
Testament  duly  executed  by  her),  and  in  the 
event  that  my  said  wife  should  fail  to  make 
testamentary  disposition  of  the  said  one-half 
thereof,  the  same  to  divide  into  two  equal 
portions  and  such  two  equal  portions  to  pay 
over  pursuant  to  the  provisions  of  subdivi- 
sions 'B'  and  'C*  of  this  article  of  this  my 
Will,  one  such  portion  passing  under  said 
subdivision  'B*  and  one  such  portion  passing 
tmder  said  sub^vision  'C*    ,     .    . 

**Ninth, — In  the  event  that  my  said  wife 
and  myself  should  die  simultaneously  or 
under  such  circumstances  as  to  render  it 
impossible  or  difficult  to  determine  who  pre- 
deceased the  other,  I  hereby  declare  it  to  be 
my  Will  that  it  shall  be  deemed  that  I  shall 
have  predeceased  my  said  wife,  and  that 
this  my  WJll  and  any  and  all  its  provisions 
phall  be  construed  on  the  assumption  and 
basis  that  I  shall  have  predeceased  my  said 
wife." 

Subdivisions  "B"  and  "C"  were  trusts  for 
his  two  daughters,  Gertrude  Frances  Browne 
and  Gladys  Mary  Baylies,  by  his  first  wife. 

The  will  of  Frances  May  Fowles,  duly  ad- 
mitted to  probate,  contained  the  following 
provision : 

"Any  and  all  the  rest,  residue  and  remain- 
der of  my  estate,  real  and  personal  and 
wheresoever  situate  (including  any  and  all 
property  as  to  which  I  may  have  power  of 
disposition  by  will  by  virtue  of  the  provisions 
of  the  last  Will  and  Testament  of  my  hus- 
band, CHiarles  Frederick  Fowles),  I  give  and 
bequeath  to  my  Trus1;ees,  hereinafter  named, 
In  Trust,  Nevertheless,  to  hold  [237]  and 
invest  the  same  for  the  use  and  benefit  of 
my  sister,  Dorothy  Elizabeth  Smith,  and  to 
receive  and  collect  the  income,  interest  and 
increment  accruing  thereon  and  the  same  to 
pay  over  to  the  said  Dorothy  Elizabeth  Smith 
in  equal  semi-annual  instalments  during  each 
year  of  the  full  term  of  the  life  of  the  said 
Dorothy  Elizabeth  Smith  and  for  her  sole  use 
and  benefit.  Upon  the  death  of  the  said 
Dorothy  Elizabeth  Smith  the  said  trust  shall 
cease  and  determine  and  I  direct  that  my 


said  trustees  shall  then  pay  over  the  corpus 
of  said  trust  as  follows:  One-third  thereof 
to  ELenneth  Charles  Smith,  the  son  of  the 
said  Dorothy  Elizabeth  Smith,  or,  if  he 
should  not  then  be  living,  in  equal  shares  to 
the  issue  of  the  said  Kenneth  Charles  Smith, 
per  8tirpe8  and  not  per  capita;  one-third 
thereof  to  my  said  husband's  daughter, 
Gertrude  Frances  Browne,  or,  if  she  should 
not  then  be  living,  in  equal  shares  to  the 
issue  of  the  said  Gertrude  Frances  Browne, 
per  stirpes  and  not  per  capita;  and  one-third 
thereof  to  my  said  husband's  daughter, 
Gladys  Mary  Baylies,  or,  if  she  should  not 
then  be  living,  in  equal  shares  to  the  issue 
of  the  said  Gladys  Mary  Baylies,  per  stirpes 
and  not  per  capita.** 

Upon  petition,  under  section  2615  of  the 
Code  of  Civil  Procedure,  the  surrogate  de- 
termined that  the  legacies  under  paragraphs 
"Second"  and  "Fourth"  of  Mr.  Fowles*  wUl, 
together  with  one-half  of  the  forty-five  per 
centum  of  the  residuary  estate  mentioned  in 
paragraph  "Eighth,"  paased  by  substitution 
to  the  executor  of  Uie  last  will  and  testament 
of  said  Frances  May  Fowles  for  the  uses  and 
purposes  described  therein. 

The  Appellate  Division  reversed  this  de- 
cree of  the  surrogate,  holding  that  in  default 
of  proof  that  the  testator's  wife,  Frances 
May  Fowles,  survived  the  testator,  the  leg- 
acies above  mentioned  became  part  of  the  net 
residuary  estate  of  the  testator  by  operation 
of  law,  and  the  one-half  of  the  •forty-five  per 
centum  of  the  net  residuary  [238]  estate 
passed  under  the  further  provisions  of  par- 
agraph "Eighth"  into  the  trusts  for  the  tes- 
tator's two  daughters. 

The  reasona  which  have  been  assigned  in 
the  various  opinions  written  below  need  not 
here  be  discussed  as  it  is  sufficient  to  state 
the  conclusions  at  which  we  have  arrived  and 
the  authorities  which  sustain  them. 

As  Mr.  and  l^a.  Fowles  sank  with  the 
Lusitania  and  thus  perished  together,  there 
is  no  legal  presumption  that  one  survived  or 
outlived  the  other.  The  party  alleging  sur- 
vivorship must  prove  it  by  some  competent 
evidence.  Newell  v.  Nichols,  76  N.  Y.  78,  31 
Am.  Rep.  424;  St.  John  v.  Andrews  Inst.  117 
App.  Div.  698,  102  N.  Y.  S.  808,  191  N.  Y 
254,  14  Ann.  Cas.  708,  83  N.  E.  981.  But 
this  is  no  more  than  saying  that  the  courts 
are  limited  in  knowledge  of  events  the  same 
as  individuals;  that  where  no  one  knows  who 
died  first,  the  courts  likewise  cannot  deter* 
mine.  It  is  no  positive  rule  of  law;  it  is 
the  lack  of  one:  the  expression  is  a  mere 
declaration  of  a  fundamental  principle  of  our 
jurisprudence, — ^that  facts  must  be  proved. 
The  only  facts  that  can  be  proved  are  the 
sinking  and  death.  Our  law  goes  no  further; 
it  indulges  in  no  fictions  or  presumptions. 
Fictions  and  presumptions  are  means  to  an 


MATTER  OF  FOWLES. 

222  2f,  7.  222. 


839 


end  in  the  absence  of  proof.  The  necessity 
for  the  creation  of  a  fact  by  the  ipse  dixit 
of  the  court  has  never  been  felt  by  us  in 
cases  like  this. 

The  negation  of  a  positive  rule  does  not 
render  the  ninth  clause  void  and  expunge  it 
from  the  will.  The  entire  will  of  Mr.  Fowles 
must  be  read  in  order  to  gather  his  intention, 
and  no  part  is  to  be  disregarded  because  it 
may  be  illegal.  Tilden  v.  Green,  130  N.  Y. 
29,  55,  28  N.  £.  880,  27  Am.  St.  Rep.  487, 
14  L.R.A.  33.  The  first  essential  is  to  de- 
termine from  everything  the  testator  said  in 
the  will  what  he  meant  should  be  done  with 
his  property,  and  then,  secondly,  to  ascertain 
whether  his  meaning  and  intent  can  be  given 
legal  effect.  /A  man  can  do  as  he  pleases 
with  his  own  unless  he  runs  counter  to  some 
rule  of  law  or  public  policy. 

[239]  The  bequests  under  the  second  %nd 
fourth  clauses  of  the  will  axe  not  dependent 
upon  the  validity  of  the  bequest  under  the 
eighth  clause  and  may  be  treated  separately. 
As  to  these  it  is  quite  apparent  that  the 
testator  intended  to  prevent  a  lapse  under  the 
conditions  mentioned  in  the  ninth  clause  of 
his  will.  He  had  given  $5,000  and  the  per- 
sonal property  in  England  to  his  wife  ab- 
solutely. If  she  died  before  he  did,  these 
legacies  would  lapse,  and  he,  being  the  longer 
liver,  could  then  modify  his  will  as  he  chose. 
In  case,  however,  he  and  his  wife  perished 
together,  under  the  circumstances  stated,  he 
desired  that  these  legacies  should  be  paid  as 
if  his  wife  survived  him.  He,  of  course, 
knew  that  if  they  perished  together  she  would 
not  survive  him  and  that  the  legacies  could 
not  actually  be  paid  to  her.  What  did  he 
mean  then  by  saying  that  he  desired  to  have 
them  paid  as  if  she  survived  him  ?  He  must 
have  intended  that  these  legacies  should  be* 
come  part  of  her  estate  and  should  be  paid 
to  her  personal  representatives.  This  is  the 
only  meaning  that  paragraph  can  have.  "In 
the  event,"  he  says,  "that  my  said  wife  and 
myself  should  die  simultaneously  or  under 
such  circumstances  as  to  render  it  impossible 
or  di£Scult  to  determine  who  predeceased  the 
other,  I  hereby  declare  it  to  be  my  Will 
that  it  shall  be  deemed  that  I  shall  have 
predeceased  my  said  wife,  and  that  this  my 
Will  and  any  and  all  its  provisions  shall  be 
construed  on  the  assumption  and  basis  that 
I  shall  have  predeceased  my  said  wife.''  In 
considering  these  two  legacies  it  must  be 
assumed  that  the  testator  predeceased  his 
wife  and  that  she  took  the  legacies.  She 
being  dead,  the  intention  can  only  be  given 
effect  by  paying  the  legacies  to  her  estate  or 
to  her  personal  representatives.  The  ninth 
paragraph  cannot  be  disregarded  altogether 
and  this  meaning,  we  think,  is  quite  apparent. 

In  thus  giving  effect  to  the^  testator's  in- 
tention, no  rule  [240]  of  law  is  violated,  all 
rules  of  construction  are  observed,  and  the 


authorities  in  similar  cases  followed.  The 
testator  could  have  stated  that  in  case  of 
death  under  the  circumstances  mentioned 
these  legacies  should  be  paid  to  his  wife's 
representatives.  He  has  stated  the  same 
thing  in  a  different  way.  It  is  because  tes- 
tators do  not  always  express  themselves  as 
exactly  and  as  precisely  as  others  might  have 
done  that  so  much  litigation  arises  over  wills, 
and  has  forced  the  courts  to  say  that  the 
intention  of  the  testator,  when  this  can  be 
gathered  from  the  four  corners  of  his  will, 
must  be  carried  out,  if  not  contrary  to  some 
rule  of  law.  When  the  testator  says  that 
it  shall  be  deemed  that  he  predeceased  his 
wife,  it  is  the  same  as*  saying  that  it  shall 
be  deemed  that  his  wife  outlived  him  and 
that,  although  she  be  actually  dead,  she  shall 
receive  the  legacies.  The  words  "executor" 
or  "personal  representative"  must,  under 
these  circimistances,  stand  for  the  wife  who 
is  actually  dead.  Such  construction  is  in 
harmony  with  the  ruling  in  many  cases. 
Phillips  V.  Davies,  92  N.  Y.  199;  In  re  Pif- 
fard.  111  N.  Y.  410,  18  N.  E.  718,  2  L.R.A. 
173;  In  re  Vowers,  113  N.  Y.  669,  21  N.  E. 
690;  Woodward  v.  James,  116  N.  Y.  346, 
22  N.  E.  160;  Masterson  v.  Townshend,  123 
N.  Y.  468,  462,  26  N.  E.  928,  10  L.R.A.  816. 

Now  as  to  the  third  legacy  mentioned  in 
paragraph  "Eighth." 

It  was  also  the  testator's  intention  that 
the  legacy  provided  for  by  para^aph 
"Eighth,"  to  wit,  the  one-half  of  the  forty- 
five  per  centum  residuary  estate,  should  pass 
as  directed  by  his  wife  in  her  last  will  and 
testament.  For  this  purpose  the  testator,  in 
the  ninth  clause  of  his  will,  says,  in  effect, 
"my  wife  shall  be  deemed  to  have  survived 
me  and,  therefore,  it  follows  that  the  will 
which  she  has  made  will  take  effect  and  dis- 
pose of  this  one-half  of  the  forty-five  per 
centum  of  my  residuary  estate."  But  in  this 
instance,  while  the  intention  is  clear,  it  can- 
not be  given  effect  for  the  reason  that  it 
transgresses  [241]  the  law  of  this  state  ap- 
plicable to  wills.  Unlike  the  provisions  men- 
tioned above,  this  part  of  the  eighth  clause 
gives  no  direct  legacy  to  Mrs.  Fowles  but 
merely  a  power  of  appointment.  No  more 
direct  or  positive  language  could  be  used 
than  that  of  the  testator  in  creating  this 
power.  The  words  are:  "Upon  the  death  of 
my  said  wife,  the  said  trust  shall  cease  and 
determine  and  the  corpus  of  same  I  direct 
my  said  trustees  to  then  dispose  of  as  fol- 
lows: One-half  thereof  to  pay  over  pursuant 
to  the  provisions  of  such  last  Will  and  Tes- 
tament as  my  said  wife  may  leave  (hereby 
conferring  upon  my  said  wife  the  power  to 
dispose  of  the  said  one-half  by  last  Will  and 
Testament  duly  executed  by  her)." 

A  power  such  as  this  can  only  be  exercised 
by  one  who  survives  the  testator.  It  can- 
not be  executed  in  his  lifetime.    Mrs.  Fowles 
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could  only  exercise  this  power  given  to  her 
by  her  husband's  will  in  case  she  actually 
survived  him.  In  re  Piffard,  111  N.  Y.  410, 
18  N.  E.  718,  2  L.R.A.  173;  Curley  v.  Lynch, 
206  Mass.  289,  92  N.  E.  429;  Condit  v.  De- 
Hart,  62  N.  J.  L.  78,  80,  81,  40  Atl.  776; 
Sharpe  v.  M'Call,  1  Ir.  Rep.  [1903]  179, 
184;  Matter  of  Mayo,  76  Misc.  416,  136  N. 
Y.  S.  1066. 

Section  141  of  the  Real  Property  Law 
(Cons.  Laws,  ch.  50)  provides:  "A  power 
may  be  vested  in  any  person  capable  in  law 
of  holding,  but  cannot  be  exercised  by  a  per- 
son not  capable  of  transferring  real  prop- 
erty." Powers  over  personal  property  are 
governed  by  the  same  rule.  Button  v.  Benk- 
ard,  92  N.  Y.  295,  305;  Cutting  v.  Cutting, 
86  N.  Y.  522;  Cochrane  v.  Schell,  140  N.  Y. 
516,  634,  35  N.  E.  971 ;  In  re  Moehring,  154 
N.  Y.  423,  48  N.  E.  818. 

Mrs.  Fowles,  .unless  she  actually  survived 
her  husband,  was  not  capable  of  transferring 
real  property  and  was,  therefore,  not  cap- 
able of  exercising  any  power  under  her  hus- 
band's will.  To  prove  appointment  according 
to  the  power  given,  it  was  necessaty  for 
those  claiming  under  it  to  prove  actual  sur- 
vivorship of  Mrs.  Fowles.  The  one  fact  that 
seems  to  have  been  agreed  upon  by  the 
[242]  courts  below  and  by  all  counsel  in  this 
case  is  that  the  appellant,  Dorothy  Elizabeth 
Smith,  does  not  take  by  appointment. 

The  only  other  claim  that  can  be  made  is 
that  the  will  of  Mrs.  Fowles  must  be  read 
into  that  of  her  husband,  as  he  gives  this 
part  of  his  residuary  estate  in  accordance 
with  her  will.  But  here  again  we  are  met 
with  our  law  which  prevents  the  incorpora- 
tion into  a  will  of  other  instruments  which 
have  not  been  duly  executed  and  attested  as 
required  by  our  statute.  Dec.  Est.  Law 
[Cons.  Laws,  ch.  13],  sec.  21;  Booth  v.  Bap- 
tist Church  of  Christ,  126  N.  Y.  215,  247, 
28  N.  E.  238;  Matter  of  Emmons,  110  App. 
Div.  701,  96  N.  Y.  S.  506;  In  re  Conway, 
124  N.  Y.  455,  26  N.  E.  1028,  11  L.R.A.  796; 
Keil  V.  Hoehn,  72  Misc.  255,  131  N.  Y.  S.  89. 

Whether  or  not  our  doctrine,  of  incorpora- 
tion by  reference  would  exclude  the  will  of 
a  wife  expressly  and  specifically  made  a 
part  of  her  husband's  will,  both  wills  having 
been  executed  at  the  same  time,  need  not  be 
considered  as  such  are  not  the  facts  in  this 
case.  The  eighth  clause  of  the  will  does  not 
refer  to  any  specific  or  existing  will  of  his 
wife,  according  to  which  this  part  of  the 
residuary  estate  is  to  pass,  but  has  refer- 
ence to  the  last  will  which  she  might  make. 
Thus  if  she  had  survived  him  she  could  have 
changed  her  will  as  often  as  she  pleased. 
Even  in  those  states  which  do  not  follow  our 
law,  but  have  adopted  the  English  doctrine 
of  incorporation  by  reference,  these  facts 
would  not  justify  reading  Mrs.  Fowles'  will 


into  that  of  her  husband.  Curley  v.  Lynch, 
206  Mass.  289,  92  N.  B.  429. 

Mrs.  Fowles  has,  therefore,  failed  to  make 
any  appointment  as  authorized  by  her  hus- 
band's will,  and  the  one-half  of  the  forty-five 
per  centum  of  the  residuary  estate  passes  in 
accordance  with  the  determination  of  the 
Appellate  Division  to  the  trusts  for  the  tes- 
tator's children  imder  the  eighth  clause.  We 
cannot  give  to  the  words  "in  the  event  that 
my  said  wife  should  fail  to  make  [243]  tes- 
tamentary disposition  of  the  said  one-half 
thereof"  the  narrow  construction  that  is  in- 
sisted upon  by  the  appellants,  namely,  that 
"to  fail"  means  to  fail  after  the  power  came 
into  existence  by  survivorship,  so  that  if 
no  survivorship  be  proved  this  portion  passes 
by  intestacy.  This  phrase  is  broad  enough 
to  include  the  absence  of  Appointment  under 
any  conditions. 

We,  therefore,  conclude  that  the  legacies 
under  the  second  and  fourth'  provisions  of 
this  will  pass  to  the  executor  of  Mrs.  Fowles' 
will,  and  that  the  one-half  of  the  forty-five 
per  centum  of  the  residuary  estate  under  the 
eighth  clause  passes  into  the  trusts  for  the 
testator's  two  children. 

The  order  of  the  Appellate  Division  should 
be  modified  accordingly  and  the  matter  re- 
mitted to  the  surrogate  for  a  decree  in  ac- 
cordance with  this  opinion,  with  costs  to  the 
appellants  in  this  court  payable  out  of  the  es- 
tate. 

McLaughlin,  J.  {dissenting) , — I  am  un- 
able to  concur  in  the  opinion  of  Judge  Car- 
dozo  or  fully  in  the  opinion  of  Judge  Crane 
for  the  following  reasons: 

By  the  eighth  article  of  the  testator's  will 
he  gave  his  residuary  estate  to  trustees  named 
therein  to  divide  into  three  parts,  the  first 
part  to  consist  of  45%  and  each  of  the  other 
two  parts  to  consist  of  27^%.  He  directed 
that  the  income  of  the  first  part  be  paid  to 
his  wife  during  her  life  and  upon  her  death 
one-half  of  such  45%  was  to  be  disposed  of 
by  the  trustees  in  the  manner  directed  in  such 
will  as  she  might  leave.  Then  follows  a  provi- 
sion to  the  effect  that  if  she  did  not  make  a 
testamentary  disposition  of  such  half  the 
same  was  to  be  divided  into  two  equal  parts, 
one  of  which  was  to  be  held  in  trust  for 
each  of  his  daughters  by  a  former  wife  for 
life  with  remainder  to  their  respective  issue. 
He  appreciated  that  unless  his  wife  did  sur- 
vive him  she  could  not  make  a  testamentary 
disposition  of  such  half  and  having  this 
[244]  thought  in  mind  he  sought  by  the  ninth 
clause  of  his  will  to  do  what,  as  I  under- 
stand, we  are  all  agreed  he  could  not  do, 
namely,  prevent  the  court  from  ascertaining 
if  it  could  whether  or  not  his  wife  survived 
him.  It  not  Joeing  established  that  his  wife 
did  survive,  the  power  of  disposition  given 
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to  her  lapsed,  since  it  could  only  come  into 
existence  by  his  death  before  hers.  If  the 
power  never  existed,  obviously  it  could  not 
be  exercised,  no  matter  what  the  testator 
Aaid  or  what  his  wishes  were  on  that  subject. 

But  it  is  suggested  that  notwithstanding 
the  power  of  appointment  lapsed,  the  testa- 
tor nevertheless  could,  and  did,  prevent  the 
consequences  of  a  lapse  by  providing  in  effect 
that  the  estate  of  which  his  wife  was  given 
the  power  of  appointment,  in  case  it  could 
not  be  determined  whether  she  survived  him 
or  not,  should  go  to  whom  she  designated  in 
her  will;  and  that  this  result  can  be  accom- 
plished (a)  by  reading  into  his  will  the  will 
which  she  left,  and  (b)  then  construing  his 
will  as  a  gift  by  implication  to  the  legatees 
named  in  her  will,  and  (c)  as  a  "ratification 
ot  any  execution  of  the  power,  however  pre- 
mature." 

There  is,  as  it  seems  to  me,  a  complete 
answer  to  the  suggestion.  (1)  There  is  noth- 
ing in  his  will  which  in  any  way  refers  to  her 
will  and  it  cannot  be  read  into  his  without 
disregarding  the  rule  as  settled  by  this  court 
that  an  unattested  paper  which  is  of  a  tes- 
tamentary character  cannot  be  taken  as  a 
part  of  a  will  even  though  referred  to  by 
that  instrument.  Booth  v.  Baptist  Church  of 
Christ,  126  N.  Y.  215,  247,  28  N.  E.  238; 
In  re  O'Neil,  91  N.  Y.  616,  523;  Williams  v. 
Freeman,  83  N.  Y.  561,  566;  Langdon  v.  As- 
tor,  16  N.  Y.  9,  26. 

(2)  I  do  not  think  his  will  can  be  con- 
strued in  such  a  way  as  to  constitute  a  leg- 
acy by  implication  to  the  legatees  named  in 
her  will.  There  is  no  reference  in  his  will 
to  the  legatees  named  in  hers  nor  is  there 
anything  [245]  to  indicate  that  he  ever  knew 
or.  had  any  knowledge  of  such  legatees.  In 
Bradhurst  v.  Field,  135  N.  Y.  564,  32  N.  E. 
113,  this  court  held  that  to  uphold  a  legacy 
by  implication  the  inference  from  the  will  of 
the  .testator's  intention  must  be  such  as  to 
leave  no  hesitation  in  the  mind  of  the  court 
and  to  permit  of  no  other  reasonable  infer- 
ence. This  rule  was  re-stated  and  approved 
in  Brown  v.  Quintard,  177  N.  Y.  75,  69  N. 
"E.  225.  To  sustain  a  bequest  by  implication 
there  must  be  so  strong  a  probability  of  the 
intention  in  this  respect  that  the  contrary 
cannot  be  supposed.  Post  v.  Hover,  33  N. 
T.  593.  And  especially  is  this  true  when  the 
implication  will  result,  as  it  does  here,  in 
the  disinheritance  of  an  heir  at  law.  Scott 
V.  Guernsey,  48  N.  Y.  106.  An  heir  will  not 
be  disinherited  unless  by  plain  and  cogent 
inference  arising  from  the  will.  Quinn  v. 
Hardenbrook,  54  N.  Y.  83;  Lynes  ▼.  Town- 
send,  33  N.  Y.  558. 

(3)  The  method  of  construction  suggested 
cannot  be  treated  in  my  opinion  "as  a  .  .  . 
ratification  of  any  execution  of  the  power, 
liowever  premature."     The  power,  so  far  as 


appears,  never  came  into  existence  and  there 
can  be  no  ratification  of  its  execution  im- 
der  such  circumstances.  A  ratification  of 
an  act  is  always  predicated  upon  the  exist- 
ence of  the  act  ratified.  There  is  no  proof 
here  that  Mrs.  Fowles  ever  exercised  any 
power  of  appointment;  hence,  her  assumed 
act  is  impossible  of  ratification. 

It  is  said  the  construction  suggested  is 
justified  by  In  re  Piffard,  111  N.  Y.  410,  18 
N.  E.  718,  2  L.R.A.  173.  I  do  not  so  under- 
stand that  case.  I  think  that  authority  is 
to  the  contrary.  There  certainly  is  a  plain 
distinction  between  this  case  and  that.  In 
the  PifTard  case  the  will  contained  an  express 
devise  to  the  executors  named  in  the  daugh- 
ter's will,  and  this  provision  was  re-aifirmed 
in  the  codicil  executed  after  the  daughter's 
death.  The  language  in  the  will  was:  "I 
direct  that  such  share  or  shares  shall  [246]  be 
paid  over  by  my  said  executors  to  the  exec- 
utors or  trustees  named  in  and  by  the  sev- 
eral wills  of  my  said  daughters  in  the  case 
of  the  death  of  them  or  either  of  them  in 
my  lifetime  instead  of  to  my  said  daughter 
or  daughters."  In  the  codicil,  the  daughter 
having  previously  died,  the  language  was: 
"Such  share  or  shares  shall  be  paid  over  by 
my  said  executors  to  the  executors  or  trus- 
tee named  in  the  several  wills  of  my  said 
daughters  in  case  of  the  death  of  them  or 
either  of  them  in  my  lifetime  instead  of  to  my 
daughter  or  daughters."  The  property,  there- 
fore, passed  in  that  case,  not  by  the  exercise 
of  the  power  of  appointment  given  or  by 
anything  said  in  the  will  to  prevent  the  con- 
sequences of  a  lapse,  but  by  the  act  of  the 
testator  himself. 

In  the  present  case  the  testator,  if  he  had 
so  desired,  could  have  done  precisely  what 
.was  done  in  the  PifTard  case.  He  could  have 
directed  that  if  his  wife  predeceased  him  or 
if  they  both  died  under  such  circumstances 
that  that  fact  could  not  be  ascertained,  then 
and  in  that  event  the  property  of  which  she 
was  given  the  power  of  appointment  should 
be  paid  to  the  executors  named  in  her  will. 
But  he  did  not  do  this,  and  the  court  is  now 
asked  by  a  forced  rule  of  construction  to  do 
it  for  him  in  order  to  avoid  the  consequences 
of  the  lapse.  I  am  unwilling  to  do  this,  and, 
therefore,  concur  in  the  conclusion  reached 
by  my  brother  Crane  as  to  the  construction 
to  be  put  upon  the  will  so  far  as  the  same 
relates  to  the  one-half  of  the  45%  of  the 
residuary  estate.  I  am,  however,  unable  to 
concur  in  his  opinion  that  the  bequest  to 
Mrs.  Fowles  of  $5,000,  and  the  furnishings 
of  Fairmile  Court  upon  the  death  of  Mr. 
Fowles  became  the  property  of  her  estate. 
There  is  not  a  word  in  his  will  that  indicates 
he  ever  intended  such  disposition.  These  be- 
quests are  absolute  in  form  to  her — not  to  her 
estate — ^and  the  rule  is  fundamental  that  a 
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bequest  lapses  unless  the  legatee  be  alive  at 
the  time  the  testator  [247]  dies.  If  these 
legacies  became  a  part  of  her  estate,  then  it 
is  solely  because  she  survived  her  husband, 
and  the  title  to  the  property  given  to  her 
vested  prior  to  her  death.  We  cannot  so 
hold  without  assuming  the  existence  of  facts 
of  which  there  are  no  findings  or  proof. 
These  legacies,  therefore,  as  it  seems  to  me, 
lapsed  and  became  a  part  of  his  residuary 
estate. 

The  fact  that  the  testator,  when  he  made 
his  will,  foresaw  the  possibility  that  he  and 
his  wife  might  meet  the  tragic  end  which 
they  did,  appeals  so  strongly  to  one's  desire 
to  carry  out  his  supposed  intention  that  we 
are  apt  to  lose  sight  of  the  fact  that  the 
court  can  construe  but  cannot  make  wills, 
and  in  this  connection  it  must  be  borne  in 
mind  that  we  are  dealing,  not  with  this  one 
case,  but  with  the  law  relating  to  the  con- 
struction of  wills  which  does  not  permit  con- 
jecture or  possibility  to  take  the  place  of 
proof.  It  is  much  better  in  my  opinion  to 
adhere  to  well- settled  rules  of  construction 
rather  than  to  make  for  a  particular  case 
new  ones,  the  effect  of  which  when  put  into 
practice  cannot  be  foreseen. 

For  the  reasons  stated  I  think  the  order 
appealed  from  should  be  affirmed. 

Hiscock,  Ch.  J.,  Chase  and  Andrews,  JJ., 
concur  with  Cardozo,  J.;  Crane,  J.,  reads 
dissenting  opinion,  except  as  to  specific  leg- 
acies, and  Cuddeback,  J.,  concurs;  McLaugh- 
lin, J.,  reads  dissenting  opinion. 

Ordered  accordingly. 

NOTE. 

VaUdity  of  ProTlgion  in  Will  Relat- 
ing to  Snrrivorghip  in  Common  Dis- 
aster. 

A  careful  search  for  authorities  discloses 
the  fact  that  the  reported  case  is  the  only 
one  passing  on  the  proposition  whether  a 
provision  in  a  will  relating  to  the  matter  of 
survivorship  in  a  common  disaster  is  valid. 
In  that  case  a  clause  in  a  will  whereby  the 
testator  provides  that  in  case  both- he  and 
his  wife  shall  perish  in  a  common  disaster 
and  there  is  no  evidence  as  to  who  died  first 
it  shall  be  presumed  that  he  predeceased  his 
wife  is  sustained  by  a  divided  court.  The 
majority  of  the  court  holds  that  this  provi- 
sion does  not  violate  the  rule  that  a  power 
created  by  will  lapses  if  the  donee  dies  be- 
fore the  will  takes  effect,  it  appearing  that 
the  testator  made  his  wife  the  beneficiary 
under  the  will  with  power  to  dispose  of  cer- 
tain of  the  property.  It  is  further  held  that 
the  testator,  in  inserting  the  provision  men- 
tioned, did  not  violate  any  formality  required 
in  the  execution  of  wills  by  the  statutes  of 


New  York,  where  the  will  in  question  was 
executed. 

For  a  comprehensive  discussion  of  the  pre- 
sumption of  survivorship  in  a  common  dis- 
aster, see  the  notes*  to  St.  John  v.  Andrews 
Institute,  14  Ann.  Cas.  716,  and  In  re  Louck's 
Estate,  Ann.  Cas.  1913A  871. 
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Railroads  —  Aooident  at  Crossing  — 
Contributory  Negligence  of  Automo- 
bile Driver  —  Failnre  to  See  Head.- 
ligbt. 

In  an  action  to  recover  for  the  death  of 
an  automobile  driver  struck  on  a  highway 
crossing  by  defendant's  train  after  dark,  the 
fact  that  defendant's  train  was  equipped 
with  a  powerful  headlight,  which  brightly  il- 
luminated everything  upon  which  it  played, 
is  not  sufficient  to  convict  decedent  of  con- 
tributory negligence  in  going  upon  the  track, 
where  the  train's  approach  to  the  track  was 
through  a  deep  cut  and  around  a  curve  w)iich 
would  confine  the  light  to  the  walls  of  the 
cut  until  the  train  emerged  close  to  decedent. 

[See  Ann.  Cas.  1913B  680;  Ann.  Cas.  1915B 
767.] 

Evidence  —  Weight  of  Uncontradictecl 
Testimony  —  luiprobability  —  Occu- 
rence Seen  froui  Distance. 

Where  a  witness  on  such  trial  testified  that 
he  saw  the  chauffeur  stop  a  few  feet  short  of 
the  track  before  going  upon  it  and  then  go  on 
to  the  track,  and  that  he  saw  the  accident 
from  his  house,  the  supreme,  court  cannot 
say  that  the  testimony  was  unworthy  of  bVlief 
and  should  have  been  disregarded  by  the 
jury,  who  saw  and  lieard  the  witness,  on  the 
ground  that  the  witness'  house*  was  a  quarter 
of  a  mile  from  the  scene  of  the  accident, 
where  such  distance  can  only  be  conjectured 
from  a  photograph  of  the  surroundings  and 
there  was  no  other  evidence  of  such  dis- 
tance. 

[See  generallv,  15  Ann.  Cas.  1187;  Ann. 
Cas.  1917B  473.]  - 

Automobiles  —  Failnre  to  Comply  -wit^ 
License  Law  — >  XUfeot  —  Right  to 
cover  for  Injury. 

The  fact  that  decedent  was  driving 
unlicensed  automobile  at  the  time  of  the  acci- 
dent, in  violation  of  the  statute,  does  not 
affect  the  right  of  recovery  against  defendant 
railroad,  since  there  was  no  causal  relation 
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between  such  violation  of  the  statute  and  the 
wrong  complained  of. 

[See  note  at  end  of  this  case.] 

Bailroads  —  Crossins  Aooident  —  De- 
gree of  Care  Required  of  Automobile 
Driver  —  Effect  of  Carrying  Passen- 
ger for  Hire. 

The  fact  that  the  chauffeur  at  the  time  of 
his  death  is  carrying  a  passenger  for  hire, 
whereby  he  is  charged  with  the  very  highest 
degree  of  care,  does  not  charge  him  with  such 
degree  of  care  in  going  on  the  track  as  be- 
tween himself  and  the  defendant  railway  in 
such  action  for  his  death,  since  the  duty  to 
exercise  the  highest  care  obtains  only  as  be- 
tween the  chauffeur  and  his  passenger,  and 
does  not  alter  the  standard  of  care  owing  by 
the  chauffeur  as  between  himself  and  defend- 
ant which  is  simply  that  of  exercising  rea- 
sonable care  for  his  own  safety. 

[See  Ann.  Cas.  1913B  680;  Ann.  Cas.  1915B 
767.] 

Error  to  Circuit  Court,  Campbell  county. 

Action  by  Vaughan's  Administrator,  plain- 
tiff, against  Southern  Railway  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
brings  error.    Affibmed. 

[693]  The  following  instructions  were  given 
by  the  trial  court: 

A. 

The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  engineer 
blew  the  whistle  and  rung  the  bell  as  required 
by  law  and  as  stated  in  another  instruction 
in  this  case,  then  they  should  find  for  the 
defendant.  But  the  jury  are  further  in- 
structed that  even  if  they  believe  from  the 
evidence  that  the  whistle  was  not  blown  and 
the  bell  was  not  sounded  as  required  by  law, 
it  does  not  necessarily  follow  from  the  mere 
omission  to  do  these  things  that  the  jury 
should  find  for  the  plaintiff. 

(1) 

The  court  instructs  the  jury  that  the  duty 
of  a  railroad  company,  when  its  train  is  ap- 
proaching a  highway  crossing,  and  of  a  travel- 
er on  the  highway,  when  approaching  the  same 
crossing,  are  reciprocal.  It  is  the  duty  of  the 
railroad  company  to  exercise  ordinary  and 
reasonable  care  to  give  notice  of  the  approach 
of  its  train  to  the  crossing;  and  it  is  the 
duty  of  the  traveler  on  the  highway  and 
about  to  pass  over  the  crossing  to  exercise 
the  same  degree  of  care,  by  caution  in  his  , 
movements  and  by  the  use  of  his  senses  of 
seeing  and  hearing,  to  ascertain  if  a  train  is 
approaching  dangerously  near  to  the  crossing, 
80  as  to  avoid  injury  to  himself  from  such 
train.  And  the  failure  on  the  part  of  either 
to  discharge  its  or  his  said  duty  would  be 
negligence. 


(2) 


[694]  The  court  further  instructs  the  jury 
that  it  was  the  duty  of  the  defendant  com- 
pany, and  of  its  agents  and  servants  who 
were  in  control  of  and  operating  its  engine 
and  train  of  cars,  on  approaching  the  highway 
crossing  under  consideration  to  sliarply  sound 
the  whistle  of  its  said  engine  at  least  twice 
at  a  distance  of  not  less  than  three  hundred 
yards  nor  more  than  six  hundred  yards  from 
said  crossing  and  to  ring  the  bell  of  said  en- 
gine or  sound  said  whistle  continuously  or 
alternately  until  said  engine  reached  said 
crossing;  and  a  failure  to  discharge  that  duty 
would  be  negligence. 

(3) 

The  court  further  instructs  the  jury  that, 
independently  of  the  duty  of  the  defendant 
and  its  agents  and  servants  as  set  forth  in 
instruction  No.  2,  it  was  the  duty  of  the 
defendant  company  and  of  its  said  agents  and 
servants  to  exercise  ordinary  care  to  give 
reasonable  and  timely  warning  to  persons 
passing  over  the  highway  and  approaching 
and  about  to  pass  over  said  crossing  of  the 
approach  of  its  said  engine  and  train  of  cars 
to  said  crossing,  in  order  to  warn  persons  on 
said  highway  and  about  to  pass  over  said 
crossing  of  its  approach,  so  as  to  enable  them 
to  avoid  exposing  themselves  to  injury  from 
said  engine  and  train;  and  a  failure  on  the 
part  of  the  defendant  to  discharge  that  duty 
would  be  negligence. 

(4) 

The  court  further  instructs  the  jury  that 
the  negligence  of  the  defendant  in  any  par* 
ticular  cannot  be  presumed;  but  the  burden 
rests  upon  the  plaintiff  to  prove  the  negli- 
gence alleged  in  the  declaration  to  the  satis- 
faction of  the  jury,  by  [695]  a  preponderance 
of  the  evidence,  unless  they  should  believe 
that  such  negligence  appears  from  the  evi- 
dence of  the  defendant  in  this  case. 

(5) 

The  court  further  instructs  the  jury  that 
it  was  the  duty  of  the  decedent,  Raymond  W. 
Vaughan,  on  approaching  the  said  crossing 
and  before  attempting  to  pass  over  the  same, 
to  exercise  ordinary  care  and  caution  in  his 
movements  and  to  use  his  senses  of  seeing  and 
hearing,  to  ascertain  whether  or  not  a  train 
of  the  defendant  was  approaching  the  said 
crossing  in  sufficiently  close  proximity  there- 
to to  endanger  him  while  crossing  over;  and, 
if  he  ascertained,  or  by  the  exercise  of  ordi- 
nary care  could  have  ascertained  that  it  was 
in  sufficiently  close  proximity  to  endanger 
him,  it  was  his  duty  not  to  undertake  to  cross 
over  until  the  train  had  passed ;  and  a  failure 
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to  discharge  these  duties,  or  either  of  them 
would  be  negligence.  But  negligence  on  his 
part  in  either  respect,  cannot  be  presumed; 
and  the  burden  rests  upon  the  defendant  to 
prove  it  to  the  satisfaction  of  the  jury,  by  a 
preponderance  of  the  evidence,  unless  they 
should  believe  that  such  contributory  negli- 
gence appears  from  the  evidence  of  the  plain- 
tiff in  this  case. 

The  court  instructs  the  jury  that  the  duty 
of  an  automobile  driver  approaching  tracks 
where  there  is  restricted  or  obstructed  vision 
to  stop,  look  and  listen  and  to  do  so  at  a 
time  and  place  where  stopping  and  where 
looking  and  where  listening  will  be  effective 
is  a  positive  duty.  And  if  the  jury  believe 
from  the  evidence  in  this  case  that  Raymond 
W.  Vaughan  failed  in  this  duty,  then  he  was 
guilty  of  such  contributory  negligence  as  will 
prevent  a  recovery  in  this  action. 

(6) 

[696]  The  court  further  instructs  the  jury 
that  ordinary  care,  as  expressed  in  the  fore- 
going instructions,  as  applied  to  each,  the 
decedent  and  the  defendant,  means  such  care 
and  caution  as  an  ordinarily  prudent  and  rea- 
sonable person  would  have  exercised  under 
the  same  circumstances,  conditions  and  sur- 
roundings. 

(7) 

If  the  jury  believe  from  the  evidence  that 
the  decedent,  Raymond  W.  Vaughan,  suffered 
injury  and  death  from  collision  with  defend- 
ants' engine  or  train,  as  charged  in  the  dec- 
laration, and  that  said  collision  was  caused 
by  the  negligent  failure  of  the  defendant  or 
of  its  agents  and  servants  who  were  in  charge 
of  and  operating  said  train  to  give  warning 
of  its  approach  to  said  crossing,  both  by  neg- 
ligently failing  to  sharply  sound  the  whistle 
and  ring  the  bell  as  is  mentioned  in  instruc- 
tion No.  2,  and  also  by  negligently  failing 
to  give  any  other  reasonable  and  timely  warn- 
ing of  the  approach  of  said  train  j;o  said 
crossing,  as  is  mentioned  in  instruction  No. 
3,  then  they  should  find  for  the  plaintiff;  un- 
less they  shall  further  find  from  the  evidence 
that  the  decedent,  Raymond  W.  Vaughan,  was 
guilty  of  negligence  in  undertaking  to  pass 
over  said  crossing  at  that  time.  But  if  the 
jury  shall  find  from  the  evidence  that  the  de- 
fendant and  its  said  agents  and  servants  were 
not  guilty  of  negligence  in  the  respect,  as 
mentioned  above,  or  that  the  said  decedent 
was  guilty  of  contributory  negligence  in  going 
upon  the  crossing  at  that  time,  either  because 
was  guilty  of  negligence  in  failing  to  ascer- 
tain the  dangerous  approach  of  the  train  to 
said  crossing,  or  otherwise,  then  they  should 
find  for  the  defendant. 


(81 

If  the  jury  shall  find  that  the  plaintiff  la 
entitled  to  recover  in  this  case  under  the  law 
and  the  evidence,  then  in  ascertaining  the 
damages  they  may  consider: 

[697]  First.  The  pecuniary  loss  sustained 
by  the  decedent's  infant  child,  by  his  death, 
fijdng  the  same  at  such  sum  as  would  be 
equal  to  the  probable  earnings  of  the  said 
Raymond  W.  Vaughan,  taking  into  considera- 
tion his  age,  business  capacity,  experience  and 
habits,  health,  energy  and  perseverance,  dur- 
ing what  would  probably  have  been  his  life- 
time, if  he  had  not  been  killed. 

Second.  By  adding  thereto  compensation, 
for  the  loss  of  his  care,  attention  and  society 
to  his  infant  child.  But  not  to  exceed  ten 
thousand  dollars  in  all. 

(9) 

The  court  instructs  the  jury  that  a  higher 
degree  of  caution  is  required,  at  a  highway 
crossing,  of  both  the  traveler  on  the  highway 
and  of  the  railroad  company,  where  the  view 
is  obstructed  and  the  contour  of  the  land 
is  such  as  to  render  less  audible  the  noises 
of  the  moving  train,  than  if  the  view  was 
not  obstructed  and  the  contour  of  the  land 
was  such  as  to  render  more  audible  the  noises 
of  the  moving  train;  the  degree  of  caution 
required  on  the  part  of  both  traveler  and  the 
railroad  company  being  in  proportion  to  the 
danger  from  the  existing  conditions.  And 
it  is  for  the  jury  to  determine  from  the  evi- 
dence what  were  the  facts  in  this  case,  and 
whether  or  not  the  decedent  and  the  defen- 
ant  either  or  both,  exercised  the  required 
degree  of  care  under  the  circumstances. 

(10) 

The  court  instructs  the  jury  that  ordinary 
care  does  not  require  one  absolutely  to  re- 
frain from  exposing  himself  to  danger.  It 
does  require,  however,  such  watchfulness  and 
precaution  to  avoid  coming  in  contact  with 
danger  as  a  person  of  ordinary  prudence 
would  use  under  like  circumstances,  in  view 
of  the  danger  to  be  avoided. 

[698]  The  following  instructions  were 
asked  for  by  the  defendant  but  refused: 

.       (2) 

The  court  Instructs  the  jury  that  it 
was  the  positive  duty  of  Raymond  W. 
Vaughan  in  crossing  the  railroad  track  to 
c  have  avoided  the  accident  which  resulted  in 
his  death  if  he  could  have  done  so  by  the 
exercise  of  the  utmost  practicable  care. 

(3) 

The  court  further  instructs  the  jury  that 
under  the  circumstances  of  this  case  it  was 
the  duty  of  Raymond  W.  Vaughan,  if  neoes- 
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sary  in  order  to  avoid  the  collision,  to  have 
gotten  out  of  the  automobile  himself  and 
■gone  forward  to  the  crossing  and  looked  and 
listened  for  the  train,  or  to  have  gotten  Mrs. 
Perrow,  the  lady  who  was  in  the  automobile 
with  him,  to  have  gotten  out  and  gone  for- 
ward to  the  crossing  and  looked  and  listened 
for  the  train.  And  if  the  jury  believe  from 
the  evidence  that  by  these  means  or  either 
of  them  the  accident  would  have  been  pre- 
vented, the  jury  should  find  for  the  defendant. 

(4) 

The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  headlight 
of  the  engine  was  lit,  and  that  Raymond  W. 
Vaughan,  if  he  had  looked  just  before  he 
started  across  the  track  could  have  seen  the 
light  therefrom  shining  in  or  on  the  sides  of 
the  cut,  or  elsewhere,  they  should  find  for  the 
de^ndant. 

(5) 

The  court-  instructs  the  jury  that  if  they 
believe  from  the  evidence,  that  Raymond  W. 
Vaughan,  the  plaintiff's  decedent,  at  the  time 
of  the  collision  between  the  engine  and  the 
automobile  which  resulted  in  his  death  was 
in  the  employment  and  [699]  pay  of  the 
Virginian  Transfer  Company  as  a  chauffeur, 
and  had  not  procured  a  chauffeur's  license 
from  the  secretary  of  the  Commonwealth,  they 
must  find  for  the  defendant. 

(6) 

If  the  jury  find  from  the  evidence  that  the 
automobile  which  was  being  driven  by  the 
plaintiff's  decedent,  Raymond  Vaughan,  at  the 
time  of  the  collision  which  resulted  in  his 
death,  was  not  registered  with  the  secretary 
of  the  Commonwealth  in  the  name  of  the  then 
owner  or  owners  of  the  said  automobile,  then 
the  jury  are  instructed  that  they  must  find 
for  tiie  defendant. 

(7) 

The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  Ravmond 
Vaughan,  the  plaintiff's  decedent,  at  the  time 
of  the  collision  between  the  engine  and  the 
automobile  which  resulted  in  his  death  was 
in  the  employment  and  pay  of  the  Virginian 
Transfer  Company  as  a  chauffeur,  and  had 
not  procured  a  chauffeur's  license  from  the 
secretary  of  the  Commonwealth,  then  the 
jury  are  instructed  that  the  operation  of  the 
automobile  by  the  said  Vaughan  was  evidence 
of  negligence  on  his  part. 

Oolemcm,  Ectsley  d  Coleman  for  plain- 
tiff in  error. 

Volney  E.  Howard  and  /.  P.  Whitehead 
for  defendant  in  error. 


Ketth,  p. — ^This  suit  was  brought  by 
Vaughan's  administrator  to  recover  damages 
from  the  Southern  Railway  Company  for  the 
wrongful  death  of  his  decedent. 

[700]  The  facts  are,  that  Vaughan  was  a 
chauffeur  in  the  employment  of  the  Virginia 
Transfer  Company,  and  at  the  time  of  the 
accident  was  taking  a  female  passenger  in 
an  automobile  to  her  home  in  the  suburbs  of 
Lynchburg.  In  undertaking  to  cross  the  rail- 
road track  at  a  highway  crossing,  both 
Vaughan  and  his  passenger,  Mrs.  Perrow, 
were  killed  by  a  train  of  the  Southern  Rail- 
way Company.  The  occurrence  took  place 
on  the  2d  of  May,  1914,  at  7:40  p.m.  The 
sun  on  that  day,  according  to  the  alma- 
nac, sets  at  two  minutes  past  seven.  Con- 
sidered as  upon  a  demurrer  to  the  evidence, 
it  must  be  taken  as  established  by  the  plain- 
tiff that  in  approaching  the  crossing  no  bell 
was  rung,  no  whistle  was  sounded  and  no 
signal  given  by  any  other  means  of  the  ap- 
proaching train.  The  train  was  running 
about  twenty-five  miles  an  hour,  down  grade 
and  drifting.  The  track  as  it  approached  the 
crossing  passed  through  a  very  deep  cut  in 
which  there  was  a  sharp  curve  at  no  great 
distance  from  the  point  at  which  the  railroad 
crossed  the  highway.  The  evidence  tends  to 
prove  that  the  automobile  was  moving  slow- 
ly, and  that  when  it  approached  to  within 
five  feet  of  the  railroad  track  it  was  stopped^ 
as  one  of  the  witnesses  for  the  plaintiff  testi- 
fied he  supposed,  to  listen  and  look  out  for  a 
train;  that  in  a  few  seconds  it  moved  on, 
and  just  as  it  got  upon  the  track  the  train 
rushed  out  upon  it  and  killed  both  the  driver 
and  his  passenger. 

When  the  evidence  had  all  been  adduced, 
instructions  were  asked  for  on  behalf  of  the 
plaintiff  and  the  defendant,  and  the  case  hav- 
ing been  submitted  to  the  jury,  it  brought 
in  a  verdict  against  the  defendant  for  $6,250, 
upon  which  judgment  was  rendered  by  the 
court,  and  the  railway  company  has  brought 
the  case  here  upon  a  writ  of  error. 

Under  the  circumstances  disclosed  the  rail- 
way company  cannot  successfully  deny  that 
it  was  guilty  of  negligence,  but  it  is  cl^iimed 
that  Vaughan,  the  driver  of  the  automobile, 
was  guilty  of  contributory  negligence,  and 
was  himself  the  author  of  the  wrong.  In 
support  of  this  charge  the  railway  com- 
pany [701]  insists  that  the  headlight  of  the 
engine  was  in  full  operation;  that  it  was  a 
light  of  great  power,  and  its  effect  is  some- 
what picturesquely  described  by  counsel  for 
the  plaintiff  in  error  as  flooding  the  cut 
through  which  the  train  approached  with 
light,  and  if  the  defendant  in  error's  intestate 
had  paid  the  slightest  heed  to  the  situation 
he  could  not  have  failed  to  be  warned  of  the 
approaching  train. 

If  the  track  had  been  straight,  there  might 
be  force  in  this  position,  but  the  evidence 
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aided  by  the  photographs  taken  shows  that 
this  crossing  was  one  presenting  conditions 
of  unusual  difficulty  and  danger.  The  view 
of  the  traveler  was  obstructed  by  a  shoulder 
of  the  hill  through  which  the  cut  passed, 
and,  there  is  a  sharp  curve  in  the  cut  at  no 
great  distance  from  the  highway.  The  light 
of  the  headlight  of  the  engine  was,  of  course, 
projected  in  a  right  line  to  the  front,  and 
at  the  curve  would  illuminate,  not  the  track, 
but  the  wall  of  the  cut;  and  it  is  proper  to 
mention  here  that  the  counsel  for  the  rail- 
way company,  as  illustrating  the  power  of  the 
light,  points  out  its  reflection  upon  the  tele- 
graph poles  along  the  railway  line,  and  that 
it  was  sufficiently  bright  to  disclose  the  num- 
ber of  cross-bars  upon  the  poles.  But  when, 
we  consider  that  the  cut  was  many  feet  deep, 
and  that  the  long  telegraph  poles  were  on  the 
top  of  the  cut,  it  is  obvious  that  the  light 
reflected  or  shown  upon  the  top  of  the  poles 
would  be  a  very  uncertain  evidence  of 'an 
approaching  train  to  the  driver  of  an  auto- 
mobile at  the  time  under  consideration. 

As  we  have  seen,  a  witness  for  the  defend- 
ant in  error  testifled  that  the  automobile 
was  stopped  at  a  distance  of  about  five  feet 
from  the  nearest  rail,  while  two  witnesses 
for  the  plaintiff  in  error,  the  engineer  and 
fireman,  testified  that  the  automobile  did 
not  stop  at  a  distance  of  five  feet  from 
the  rail,  but  stopped  upon  the  track  un- 
der conditions  which  rendered  it  impossible 
to  avoid  the  accident.  It  is  earnestly  argued 
on  behalf  of  the  plaintiff  in  error  that  tha 
testimony  of  the  witness  on  behalf  of  the  de- 
fendant in  error  is  wholly  unworthy  of  belief, 
as  he  [702]  states  what  was  practically  im- 
possible, and  that  his  evidence  being  dis- 
regarded the  testimony  of  the  plaintiff  in 
error  establishes  the  fact  that  the  automobile 
stopped  upon  the  track  and  not  near  it. 

The  argument  against  the  credibility  of 
Smith,  the  w^itness,  for  the  defendant  in 
error  rests  upon  the  proposition  that  his 
house  is  shown  to  be  a  quarter  of  a  mile  dis- 
tant from  the  scene  of  the  accident.  Smith 
testified  that  he  was  at  the  time  he  witnessed 
the  accident  at  the  house  of  one  Brooks, 
and  a  photograph  is  then  introduced  from 
which  plaintiff  in  error  argues  that  Brooks' 
house,  from  which  the  accident  was  viewed  by 
Smith,  is  as  far  from  the  scene  of  the  acci- 
dent as  Smith's  own  house,  which  he  testi- 
fied is  a  quarter  of  a  mile  distant. 

We  cannot  yield  assent  to  this  argument. 
If  the  houses  of  Smith  and  Brooks  and  the 
place  of  the  accident  were  in  same  line  of 
vision,  it  might  be  possible  to  make  an  ac- 
curate estimate  of  the  comparative  distances 
of  the  two  houses  from  the  crossing,  but 
such  is  not  the  case,  and  we  would  be  making 
a  conjecture  based  upon  very  uncertain  condi- 
tions were  we  to  assume,  merely  from  the 


photograph,  that  the  house  of  Smith  and 
that  of  Brooks  from  which  the  witness  made 
his  observation  were  of  equal  distances  from 
the  point  of  the  accident.  The  fact  is  an  im- 
portant one  and  could  easily  have  been  placed 
beyond  the  reach  of  controversy  by  having 
the  distances  measured.  If  the  distances 
had  been  measured,  and  if  it  appeared  that 
Smith's  observation  was  made  at  a  distance 
of  a  quarter  of  a  mile,  it  might  well  be 
doubted  whether  or  not  it  was  possible  to  tell 
the  distance  from  the  track  at  which  the 
chauffeur  stopped  the  automobile;  but  taking 
the  facts  as  they  appear,  we  cannot  say  that 
the  testimony  of  Smith  was  certainly  un- 
worthy of  belief  and  should  have  been  disre- 
garded by  the  jury  who  saw  and  heard  the 
witness. 

The  plaintiff  in  error  contends  Very  earnest- 
ly that  the  automobile  which  was  wrecked  was 
being  operated  upon  the  highway  without  a 
license,  and  that  the  chauffeur  was  himself 
without  a  license;  that  the  statute  law  of  the 
State  has  prescribed  [703]  in  great  detail 
regulations  for  the  operation  of  automobiles 
and  other  vehicles  whose  motive  power  is 
other  than  animal  power  on  the  public  high- 
ways of  the  State;  and  that  the  statute  de- 
clares that  it  shall  be  unlawful  for  any  person 
to  operate  any  automobile,  or  other  vehicle 
drawn  and  propelled  by  any  power  except 
animal  power,  on  any  public  highway  of  the 
State,  except  and  until  such  person  shall 
comply  with  the  provisions  of  the  statute. 
In  support  of  this  view  two  cases  from  the 
Supreme  Court  of  Massachusetts  are  cited, 
one  of  them  Com.  v.  Kingsbury,  199  Mass. 
642,  86  N.  E.  848,  L.R.A.1916E  264,  127 
Am.  St.  Rep.  613,  and  Dudley  v.  Northampton 
St.  R.  Co.  202  Mass.  443,  80  N.  £.  26,  23 
L.R.A.(N.S.)  681. 

While  we  recognize  the  dangers  incident  to 
the  operation  of  automobiles  on  account  of 
the  great  speed  and  power  with  which  they 
are  propelled,  and  that  it  is  the  duty  of  the 
legislature  and  of  the  courts,  as  was  said 
by  the  Supreme  Court  of  Massachusetts,  "to 
consider  the  risks  that  arise  from  the  use 
of  new  inventions  applying  the  forces  of  na- 
ture in  previously  unknown  ways,"  we  could 
not  go  as  far  as  the  Massachusetts  court  in 
the  cases  cited  without  overruling  well-con- 
sidered cases  in  this  and  other  courts  dealing 
with  kindred  questions. 

In  quite  a  recent  case.  Southern  R.  Co.  v. 
Rice,  115  Va.  235,  78  S.  E.  592,  Judge  Bu- 
chanan, speaking  for  the  whole  court  in  a 
carefully  considered  opinion,  said  that  "An 
engineman  of  a  railway  company  cannot  re- 
cover damages  from  his  employer  for  in- 
juries suffered  while  running  his  engine 
within  the  limits  of .  a  city  at  a  higher 
rate  speed  than  that  fixed  by  the  ordinance, 
if   such   negligence  proximately  contributed 
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to  tiie  injury,  and  it  ia  immaterial  that 
the  company  knew  that  the  ordinance  was 
regularly  violated  by  its  employees.  The 
n^Ugence  in  such  case  is  negligence  as  a 
matter  of  law,  and  it  would  be  contrary  to 
public  policy  to  relieve  the  engineman  of  the 
effect  of  his  violation  of  law  upon  the  ground 
that  the  company  and  its  employees  were  in 
the  habit  of  violating  the  particular  law." 

[704]  The  text  writers  and  adjudicated 
cases  touching  upon  the  subject  were  very 
carefully  considered  in  that  case  and  the  fol- 
lowing quotations  from  the  citations  in  that 
opinion  will  very  clearly  show  the  attitude 
of  this  court  upon  the  subject  in  question: 

"The  text-books  seem  to  be  agreed  that  the 
goieral  rule  is  that  if  a  person  injured  was 
at  the  time  he  received  the  injury  doing  some 
act  in  violation  of  a  statute  or  ordinance,  he 
cannot  recover,  if  such  violation  contributed 
to  his  injury. 

''Shearman  &  Redfield,  in  their  work  on 
N^ligenoe,  vol.  1,  sec.  104  (5th  ed.),  lay  it 
down  as'the  general  rule  that  4f  the  plain- 
tiff .is  acting  in  violation  of  a  statute  or 
ordinance  at  the  time  the  accident  occurred, 
and  such  violation  proximately  contributes 
to  his  injury,  he  is  guilty  of  contributory 
negligence.  But  if  such  violation  does  not 
contribute  to  the  injury,  it  is  no' defense.' 

"Labatt  on  Master  and  Servant,  sec.  362, 
says:  'That  can  be  no  question  that  where  a 
servant's  injury  was  proximately  caused  by 
the  fact  that  he  was  violating  a  statutory  or 
municipal  ordinance  the  meaning  and  effect 
of  which  are  perfectly  clear,  he  cannot  re- 
cover damages.' 

"In  Cooley  on  Torts  (3d  £d.),  vol.  1,  pp. 
273-4,  it  is  said  that  the  fact  that  a  party 
injured  was  at  the  time  violating  the  law 
does  not  put  him  out  of  the  protection  of  the 
law — ^he  is  never  put  by  the  law  at  the 
mercy  of  others.  If  he  is  negligently  in- 
jured on  the  highway,  he  may  have  re- 
dress, notwithstanding  at  the  time  he  was 
upon  the  wrong  side  of  the  road,  provided 
that  act  did  not  contribute  to  his  injury." 

See  note  upon  this  subject,  Va.  Law  Re- 
view, December  1015  p.  238  and  cases  there 
cited. 

We  think  it  plain  in  this  case  that  there 
was  no  sort  of  causal  relation  between  the 
violation  of  the  statute  and  the  wrong  for 
which  the  suit  was  brought.  The  want  of  a 
license  for  the  automobile  or  for  the  chauffeur 
could  not  by  any  possibility  have  contributed 
proximately  to  the  happening  of  this  most 
unfortunate  occurrence. 

[705]  It  is  insisted  on  behalf  of  the  plain* 
tiff  in  error  that  inasmuch  as  Vaughan  was  a 
carrier  of  passengers,  he  should  be  held  to 
the  very  highest  degree  of  care.  This  would 
be  true  as  between  the  chauffeur  and  his 
passenger,  but  is  not  the  measure  of  duty 


as  between  the  chauffeur  of  the  automobile 
and  the  railway  company,  as  to  which  he  only 
owed  the  duty  of  exercieing  reasonable  care 
for  his  own  protection. 

The  case  of  Washington,  etc.  R.  Co.  v. 
Trimyer,  110  Va.  856,  67  8.  £.  531,  relied 
upon  by  plaintiff  in  error  in  support  of  its 
contention,  was  a  suit  brought  by  a  passenger, 
who  was  entitled  to  require  that  the  railway 
company  should  exercise  the  utmost  care  and 
diligence  of  a  cautious  person  to  protect  him 
firom   injury. 

What  we  have  said  suflSciently  indicates 
our  views  upon  the  law  and  the  facts  of  this 
case.  We  think  the  jury  were  fully  and 
fairly  instructed  upon  the  law,  and  that  the 
facts  are  sufficient  to  support  their  verdict. 
Upon  the  whole  case,  we  are  of  opinion  that 
the  judgment  should  be  affirmed. 

Affirmed. 

NOTE. 

Effect  on  Rights  and  Idabilities  of 
Owner  or  Driver  of  Automobile  of 
Failnre  to  Comply  vrith  Statutory 
Regulations  as  to  Registration,  Li* 
oense,  Displayins  Number,  etc. 

Failure  to  Register  or  Procure  License: 

Majority  View,  847. 

Minority  View,   860. 
Failure  to  Display  Lights,  852. 
Registration  under  Fictitious  Name,  852. 


Failure  to  Begiater  or  Procure  JAoense* 
Majobitt  View. 

In  accord  with  the  holding  in  Hemming 
V.  New  Haven,  82  Conn.  661,  18  Ann.  Cas. 
240;  and  Atlantic  Coast  Line  R  Co.  v.  Weir, 
63  Fla.  69,  Ann.  Cas.  1914A  126,  the  weight 
of  recent  authority  is  to  the  effect  that 
the  failure  to  comply  with  statutory  re- 
quirements as  to  the  registration  or  licensing 
of  an  automobile  will  not  affect  the  right  of 
the  owner  or  driver  to  recover  for  injuries 
sustained  through  the  negligence  of  another, 
nor  will  such  failure  on  the  part  of  the 
owner  or  driver  of  itself  constitute  negligence 
in  an  action  against  either  for  damages, 
where  the  failure  to  register  or  obtain  a  li- 
cense does  not  contribute  to  the  injury.  Arm- 
strong V.  Sellers,  182  Ala.  582,  62  So.  28; 
Birmingham  R.  etc.  Co.  v.  Aetna  Ace.  etc.  Co 
184  Ala.  601,  64  So.  44;  lindsay  t.  Cecchi, 
3  Boyce  (Del.)  133,  80  Atl.  523,  35  L.R.A. 
(N.S.)  699,  reversing.  1  Boyce  (Del.)  185, 
75  Atl.  376;  Brown  v.  Green  (Del.)  100  Atl. 
475;  Porter  v.  Jacksonville  Electric  Co.  64 
Fla.  409,  60  So.  188;  Crossen  v.  CHiicago, 
etc.  Electric  R.  Co.  158  111.  App.  42;  Central 
Indiana  R.  Co.  v.  Wishard  (Ind.)  104  N.  E. 
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593;  Lockridge  v.  Minneapolis,  etc.  R.  Co. 
161  la.  74,  Ann.  Gas.  1916A  158,  140  N.  W. 
834;  Wolford  v.  Grinnell  (la.)  161  N.  W. 
686;  Moore  v.  Hart,  171  Ky.  725,  188  S.  W. 
861;  Armstead  y.  Liounsberry,  129  Minn.  34, 
151  N.  W.  542,  L.R.A.1915D  628;  Zagier  v. 
Southern  Express  Co.  171  N.  C.  692,  89  S.  E. 
43;  Black  v.  Moree,  135  Tenn.  73,  185  S.  W. 
682,  L.R.A.1916E  1216;  Dervin  v.  Frenier 
(Vt.)  100  Atl.  760;  Derr  v.  Chicago,  etc.  R. 
Co.  163  Wis.  234,  157  N.  W.  753.  And  see 
the  reported  case.  See  also  In  re  Robinson 
(Fla.)  76  So.  604,  L.R.A.1918B  1148. 

Whether  in  an  action  against  the  owner  or 
driver  of  an  automobile  for  negligence,  the 
defendant  had  a  license  or  not  is  in  itself 
immaterial.  The  vital  question  is  whether 
the  act  which  caused  the  injury  was  negli- 
gently done.  Brown  v.  Green  (Etel.)  100  Atl. 
475. 

The  right  of  a  person  to  maintain  an  ac- 
tion for  a  wrong  committed  on  him  is  not 
taken  away  because  at  the  time  of  the  injury 
he  is  violating  a  statute,  which  act  on  his 
part  in  no  way  contributes  to  his  injury. 
Zagier  v.  Southern  Express  Co.  171  N.  C. 
692,  89  S.  E.  43. 

In  Moore  v.  Hart,  171  Ky.  725,  188  S.  W. 
861,  it  was  held  that  a  defense  in  an  action 
for  injuries  that  the  plaintiff's  machine  had 
not  been  registered  as  required  by  subsection 
2  of  section  2739  of  the  Kentucky  statutes, 
and  that' his  chauffeur,  who  was  at  the  time 
employed  by  him  for  compensation,  had 
not  been  licensed,  as  required  by  subsections 
19  and  20  of  the  same  section,  and  that  the 
plaintiff  had  violated  the  provisions  of  sub-, 
section  24  of  that-section  by  employing  an  un- 
licensed chauffeur  was  demurrable.  The 
court  said:  "It  is  vigorously  insisted  that 
the  plaintiff  was  operating  a  machine  on 
the  public  highway  when  it  was  not  registered, 
and  had  in  his  employ  an  unlicensed  chauf- 
feur, both  of  which  were  in  open  violation 
of  the  statutory  law  of  this  state,  and  that 
these  violations  made  him  a  trespasser  upon 
the  highway,  and  himself  and  his  machine,  in 
the  language  of  defendant's  counsel,  'under  the 
ban  of  the  law*  continuously  while  on  the 
highway,  and  that  these  violations  constituted 
negligence  per  se  on  his  part,  depriving  him 
of  any  right  of  action  for  injury  to  himself 
or  to  his  machine,  and  which  violations  con- 
stitute a  complete  defense  to  this  suit.  Strange 
as  it  may  seem,  we  are  furnished  with  au- 
thority for  this  cruel  and  almost  savage  doc- 
trine. It  seems  that  the  courts  of  Massa- 
chusetts give  to  such  violations  the  force  and 
effect  contended  for  by  the  defendant  in  this 
case,  and  we  are  referred  to  the  case  of  Chase 
V.  New  York  Cent.  R.  Co.  208  Mass.  137,  94 
N.  E.  377,  as  sustaining  the  doctrine  con- 
tended for.  In  that  case  the  plaintiff  was 
riding  in  an  unregistered  automobile,  which 


collided  with  a  train  of  the  defendant,  pro- 
ducing the  injuries  sued  for,  and  a  recovery 
was  denied  because  the  machine  was  unregis- 
tered. The  court,  in  disposing  of  the  case,  to 
the  chagrin  of  the  plaintiff  and  his  counsel, 
says:  *Under  the  decisions,  the  operation  of 
the  unregistered  automobile  is  deemed  to  be 
unlawful  in  every  feature  and  aspect  of  it. 
Everything  in  the  conduct  of  the  operator  that 
enters  into  the  propulsion  of  the  vehicle  ia 
u^der  the  ban  of  the  law.  In  going  along^ 
the  way  and  entering  upon  the  crossing  the 
machine  is  an  outlaw.  The  operator,  in 
running  it  there  and  thiis  bringing  it  into 
collision  with  the  locomotive  engine,  is  guilty 
of  conduct  which  is  permeated  in  every  part 
by  his  disobedience  of  the  law,  and  which  di- 
rectly contributes  to  the  injury  by  bringing^ 
the  machine  into  collision  with  the  engine. 
He  is,  within  the  words  of  the  statute,  in  no- 
better  condition  to  recover  than  a  person 
would  be  who  was  violating  the  law  by  walk- 
ing on  the  track  of  a  railroad,  and  was  struck 
by  an  engine  when  he  had  reached  the  cross- 
ing of  a  highway.'  The  same  doctrine  seem& 
to  be  adhered  to  by  that  court  in  the  case  of 
Dudley  v.  Northampton  St.  R.  Co.  202  Mass.. 
443,  89  N.  E.  25,  23  L.R.A.(N.S.)  661;  Deaik- 
V.  Boston  El.  R.  Co.  217  Mass.  495,  105  N.  K. 
616,  it  being  held  that  in  the  last  named  case^ 
in  substance,  that  all  occupants  of  the  un- 
registered machines  were  trespassers  upon 
the  highway,  and  are  entitled  to  no  considera- 
tion from  other  travelers  except  to  be  pro- 
tected  from  reckless  or  wanton  injury.  We- 
have  been  unable  to  find  any  other  court 
going  to  this  extent,  although  some  of  them 
hold  that  under  certain  circumstances,  and 
under  the  peculiar  facts  of  the  particular 
ease,  evidence  of  the  machine  being  unregis- 
tered, or  the  chauffeur  being  unlicensed,  may 
be  introduced  as  evidence  under  the  plea  of 
contributory  negligence,  a  question  which  we 
shall  hereafter  consider  under  the  peculiar 
facts  of  this  case.  On  the  contrary,  the 
courts  of  Minnesota,  Alabama,  Illinois,  Penn- 
sylvania, Florida,  Kansas,  Virginia,  and  per- 
haps others,  do  not  give  to  such  violations  of 
the  statute  so  broad,  and  what  might  be  called 
destructive,  effect  as  does  the  Massachusetts 
court.  In  Berry  on  Automobiles  (2d  ed.) 
§  195,  the  author  in  discussing  the  point  un- 
der consideration  with  reference  to  the  failure 
of  the  chauffeur  to  have  obtained  a  license 
says:  'And  the  operating  of  an  automobile 
without  a  license,  when  one  is  required  by 
law,  is  evidence  of  negligent  operation,  but 
does  not  affect  the  rights  of  such  person, 
nor  of  those  riding  with  him,  as  travelera, 
nor  bar  their  right  of  action  or  defense  in 
personal  injury  actions;  such  persons  not 
being  rendered  thereby  trespassers  upon  the- 
highway.'  The  case  of  Armstead  y.  Louns- 
berry,  L.R.A.1915D  628,  is  a  Minnesota 
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(129  Minn.  34,  151  N.  W.  642),  and  is  one 
growing  out  of  a  collision  between  two  auto- 
mobiles going  in  opposite  directions,  whicb, 
in  this  particular,  makes  it  unlike  the  one 
we  have  here,  but  this  fact  can  have  no  bear- 
ing upon  the  question  now  under  considera- 
tion, which  18  whether  a  failure  to  comply 
with  the  law  shall  constitute  a  bar  to  the 
action.     The  plaintiff  in  that  case  had  failed 
to  register  his  machine,  as  required  by  the 
laws   of   Minnesota,  and  the  defendant  con- 
tended that  he  thereby  became  a  trespasser 
upon  -the  street  and  was  entitled  to  no  duty 
from  the  defendant,  except  the  latter  should 
avoid  wilfully  or  wantonly  injuring  him.    It 
was  also  shown  that  in  that  case  the  city  of 
Duluth    where    the    accident    occurred    had 
passed  an  ordinance  requiring  all  operators 
of  machines  to  be  licensed,  and  that  the  plain- 
tiff had  not,  at  the  time  of  the  accident,  com- 
plied with  this  law.     Neither  of  these  vio- 
lations was  permitted  to  defeat  the  action, 
and  the  court,  in  the  course  of  the  opinion, 
so  forcefully  states  the  reasons  that  should 
govern  the  courts  in  denying  the  comprehen- 
sive effect  of  such  violations  as  was  insisted 
upon  that  we  feel  authorized  to  take  there- 
from the  following:   'The  right  of  a  person 
to  maintain  an  action  for  a  wrong  committed 
upon  him  is  not  taken  away  because  he  was, 
at  the  time  of  the  injury,  disobeying  a  stat- 
ute law  which  in  no  way  contributed  to  his 
injury.    He  is  not  placed  outside  all  protec- 
tion of  the  law,  nor  does  he  forfeit  all  his 
civil  rights  merely  because  he  is  committing 
a   statutory    misdemeanor.      The   wrong   on 
the  part  of  plaintiff  which  will  preclude  a 
recovery  for  an  injury  sustained  by  him  must 
be  some  act  or  conduct  having  the  relation 
to  that  injury  of  a  cause  to  the  effect  pro- 
duced by  it.     Sutton  v.  Wauwatosa,  29  Wis. 
21,  9  Am.  Rep.  534;  Philadelphia,  etc.  R.  Co. 
V.  Philadelphia  Steam  Towboat  Co.  23  How. 
209,  16  U.  S.    (L.  ed.)    433.     Plaintirs  vio- 
lation of  the  law,  in  order  to  affect  his  case, 
must,  like  any  other  act,  "be  a  proximate 
cause  in   the   same  sense  in  which  the  de- 
fendant's negligence  must  have  been  a  proxi- 
mate cause   in  order   to  give  any  right  of 
action."    1  Shearm.  &  Redf.  Neg.  94.    A  collat- 
eral unlawful  act  not  contributing  to  the  in- 
jury will  not  bar  a  recovery.    Hughes  v.  At- 
lanta Steel  Co.  136  Ga.  611,  71  S.  E.  728,  36 
L.R.A.(N.S.)  647,  Ann.  Cas.  1912C  394,  1  N. 
C.  C.  A.  429.    Plaintiff's  violation  of  the  law 
in  this  case  is  of  this  collateral  character. 
There  was  no  relation  of  cause  and  effect  be- 
tween   the   unlawful   act   and   the   collision. 
The  registration  of  plaintiff's  automobile  was 
of  no  consequence  to  defendant.  The  law  pro- 
viding for  such  registration  was  not  for  the 
prevention  of  collisions,  and  had  no  tendency 
to  prevent  collisions.     There  is  no  pretense 
that  the  registration  of  plaintiff's  automobile 
Ann.  Cas.  1918D. — 54. 


would  have  had  any  tendency  to  prevent  this 
collision.  Plantiff's  failure  to  obey  the  law 
in  no  way  contributed  to  his  injury;  and 
could  not  bar  his  right  of  recovery.  This  rule 
is  sustained  by  the  great  weight  of  authority.' 
.  .  .  The  court  then  proceeds  to  a  consider- 
ation of  the  rule  as  announced  in  Massachu- 
setts, and  concludes  by  saying :  'It  appears  to 
us  the  weight  of  argument,  as  well  as  the 
weight  of  authority,  is  against  the  rule  of  the 
Massachusetts  cases  and  in  accordance  with 
the  rule  we  have  above  laid  down.'  Without 
encumbering  this  opinion,  it  is  sufficient  to  say 
that  the  opinions  of  the  courts  to  which  we 
have  referred  are  in  accord  with  the  Minne- 
sota court  upon  this  subject,  and  we  were 
content  to  rest  our  opinion  alone  upon  the 
greater  weight  of  authority,  we  would  be 
compelled  to  disregard  the  rule  as  laid  down 
in  Massachusetts,  and  to  adopt  that  prevail- 
ing in  the  other  states.  But,  aside  from  the 
weight  of  authority,  we  would  be  unable  to 
agree  with  the  rule  as  announced  in  Massa- 
chusetts, as  it  evidently  sounds  a  discordant 
note  to  our  conceptions  of  the  very  basic 
principles  of  the  law  which  we  learn  from  the 
earliest  writers  are  founded  on  reason  and 
right.  For  the  purposes  of  this  case  we  do 
not  have  to  decide  whether  the  statute,  re- 
quiring the  licensing  of  a  chauffeur  in  this 
state,  or  the  registering  of  machines,  is  one 
of  revenue  only,  or  one  looking  to  the  quali- 
fications of  the  chauffeur  and  safety  of  the 
traveling  public  upon  the  highway,  because 
if  it  should  be  regarded  as  partaking  of  both, 
or  the  latter  alone,  a  violation  of  it  does  not 
render  the  violator  an  outlaw,  nor  deprive 
him  of  all  consideration  dictated  by  the  plain- 
est principles  of  humanity,  nor  can  the  fact 
that  the  statute  has  not  been  complied  with 
in  these  respects  affect  his  cause  af  action,  un- 
less such  violation  has  some  causal  connection 
with  the  producing  of  the  injury.  In  other 
words,  the  violations  must  be  the  proximate 
cause  of  the  injury.  It  is  not  only  so  stated 
in  the  Minnesota  case  from  which  we  have 
quoted,  but  is  recognized  everywhere,  and  by 
an  unbroken  line  of  decisions  by  this  court, 
the  last  case  being  that  of  Louisville,  etc.  R. 
Co.  V.  Hulette,.  171  Ky.  500,  188  S.  W.  653. 
W^e  therefore  conclude  that  there  was  no  error 
committed  in  denying  to  this  defensive  plea 
the  effect  contended  for." 

In  Black  v.  Moree,  136  Tenn.  73,  186  S.  W. 
682,  L.R.A.1916E  1216,  an  action  for  per- 
sonal injuries  against  the  owner  of  an  un- 
registered automobile,  the  court  in  disapprov- 
ing the  Massachusetts  doctrine  said:  *^The 
failure  of  defendant  to  register  the  car  did 
not  augment  any  injury  plaintiff  may  have 
sustained.  No  evidence  tends  to  show  that 
the  unseemly  conduct  of  the  mule  was  in 
the  least  degree  influenced  by  nonregistra- 
tion.   Registration  would  not  have  prevented 
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the  automobile  from  being  on  the  highway  on 
the  occasion  in  question,  under  the  control 
of  the  defendant,  nor  would  registration  have 
increased  or  diminished  the  care  with  which  it 
was  handled.  ...  It  is. therefore  clear  that 
the  failure  to  register  was  entirely  outside  of 
and  apart  from  the  sequence  of  events  which 
led  up  to  and  culminated  in  the  injury." 

So  it  was  said  in  Crossen  v.  Chicago,  etc. 
Electric  R.  Co.  158  111.  App.  42:  "It  is  also 
insisted  the  court  should  have  instructed 
a  verdict  for  the  appellant  because  appellee 
did  not  prove  he  had  a  license  from  the  state 
to  run  his  automobile  on  the  highways.  This 
is  a  suit  in  case  for  damages  to  the  person 
and  the  machine,  and  is  distinguishable  from 
that  class  of  cases  where  an  action  is  brought 
to  recover  compensation  for  something  done 
by  a  licensee  by  virtue  of  a  license.  Whether 
appellee  had  a  license  or  not  was  in  no  way 
connected  with  the  cause  of  action  and  was 
immaterial." 

In  Lockridge  v.  Minneapolis,  etc.  R.  Co. 
161  la.  74,  Ann.  Cas.  1916A  158,  140  N.  W. 
834,  an  action  to  recover  damages  claimed  to 
have  resulted  from  a  collision  occurring  be- 
tween a  train  operated  by  the  defendant  and 
an  automobile  driven  by  the  plaintiff,  it 
was  urged  by  the  former  that  "the  plain- 
tiff was  a  trespasser  upon  the  streets  of  Des 
Moines  and  upon  the  crossing  in  question, 
for  that  he  was  traveling  in  an  unregistered 
automobile;  and  the  defendant  owed  to  him 
no  duty,  as  such  trespasser,  except  to  refrain 
from  wantonly  injuring  him  when  he  was 
seen  to  be  in  peril,  and,  as  there  is  no  evi- 
dence of  any  such  misconduct  on  the  part  of 
the  defendant,  verdict  should  have  been  di- 
rected for  the  defendant."  The  court  said: 
**Whaiever  the  law  may  be  in  other  jurisdic- 
tions, this  court  is  committed  to  the  doctrine 
that  there  must  be  some  causal  connection 
between  the  act  involved  in  the  violation  of  a 
statute,  and  the  injury  resulting,  before  the 
violation  of  the  statute  will  preclude  recovery. 
The  mere  fact  that  the  party,  at  the  time 
of  the  injury  complained  of,  was  doing  an 
illegal  act,  will  not  defeat  his  recovery,  un- 
less the  illegal  act  charged  has  some  causal 
connection  with,  and  is  in  some  way  a  con- 
current cause  of,  the  accident." 

So  in  Birmingham  R.  etc.  Co.  v.  Aetna  Ace. 
etc.  Co.  184  Ala.  601,  64  So.  44,  an  action 
ior  injuries  to  an  automobile  sustained  as 
a  result  of  a  collision  with  the  defendant's 
street  car,  the  court  said:  "It  matters  not  to 
the  defendant  whether  the  automobile  was  or 
was  not  registered  in  compliance  with  the 
laws  of  the  state,  which  require  all  automo- 
biles to  be  registered.  If  the  automobile  was 
not  registered,  the  owner  thereof  may  be 
guilty  of  a  violation  of  one  of  the  criminal 
laws  of  the  state,  but  that  fact  in  no  way 
affected  the  general  duty,  which  the  defendant 


owes  to  the  law,  to  so  operate  its  cars  as  not 
to  negligently  injure  the  person  or  prop- 
erty of  any  person.  The  mere  fact,  if  it  be 
a  fact,  that  the  automobile  was  not  registered 
had  no  causal  connection  whatever  with  the 
injury  of  which  the  plaintiff  complains,  and 
that  fact,  if  it  be  a  iact,  in  no  way  con- 
tributed to  the  injury  to  the  automobile." 

In  Armstrong  v.  Sellers,  182  Ala.  582,  62 
So.  28,  an  action  for  personal  injuries  caused 
by  the  operation  of  an  automobile  which  was 
not  registered,  it  was  said:  "If  that  part 
of  the  statute  law  which  provides  for  reg- 
istration stood  alone,  were  unre-enforced  by 
the  criminal  provision,  no  causal  connec- 
tion could  be  traced  between  the  owner's 
failure  to  comply  and  plaintiff's  hurt.  It 
provided  for  nothing  but  registration  and  a 
certificate  thereof.  It  prescribed  no  qualifi- 
cations for  drivers;  nor  did  it  provide  for 
licenses  to  drivers.  It  did  not  require  that 
automobiles  should  be  numbered,  nor  that 
they  should  exhibit  any  signs  for  identifi- 
cation. The  failure  to  register  would,  in  this 
state  of  the  law,  constitute  a  mere  condition, 
and  not  a  contributory  cause.  .  .  .  The  only 
expressed  purpose  of  the  criminal  statute, 
passed  in  aid  of  the  registration  statute,  was 
to  prohibit  the  running,  operating,  or  driv- 
ing of  unregistered  automobiles  on  the  pub- 
lic roads  and  Jiighways  of  the  state  by  their 
owners  or  custodians.  It  did  not  prohibit  in 
general  the  operation  of  unregistered  auto- 
mobiles, nor  the  operation  of  registered  au- 
tomobiles by  persons  other  than  owners  or 
custodians,  but  only  their  operation  by  those 
whose  duty  it  was  to  register  them.  Its  pen- 
alties cannot  be  extended  by  implication  be- 
yond its  fair  letter,  even  though  to  do  so 
would  help  to  round  out  the  expression  of  the 
supposed  legislative  purpose." 

MlNOBTTT  ViBW. 

The  recent  Maasachuseits  cases  adhere  to 
the  doctrine  that  the  failure  to  register  an 
automobile  is  a  cause  which  directly  con- 
tributes to  any  injury  received  in  its  oper- 
ation; and  that  the  statute  is  intended 
to  outlaw^  unregistered  machines  and  to  give 
them  no  other  right  than  that  of  being 
exempt  from  reckless,  wanton  and  wilful  in- 
jury. Crompton  v.  Williams,  216  Mass.  184, 
103  N.  E.  298;  Dean  v.  Boston  El.  R.  Co. 
217  Mass.  495,  105  N.  E.  616.  In  the  caae 
first  cited  it  was  said:  "If  the  automobile 
operated  and  controlled  by  the  plaintiff  corpo- 
ration was  not  properly  registered,  it  was 
unlawfully  upon  the  highway,  and  neither 
plaintiff  can  recover,  although  the  collision 
would  not  have  occurred  but  for  the  defend- 
ant's negligence." 

If  a  machine  is  not  registered  by  the 
owner  or  dealer  its  presence  on  the  highway 
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is  in  itself  unlawful  and  against  the  right 
of  all  other  persons  who  are  lawfully  using 
the  highway.  It  is  "outside  the  pale  of  trav- 
elers" and  is  an  outlaw.  And  "as  a  wrong- 
doer and  creator  of  a  nuisance  the  defendant 
is  liable  at  least  for  all  the  direct  injury 
resulting  from  such  act,  although  such  result- 
ing injury  could  not  have  been  contemplated 
as  the  probable  result  of  the  act  done,  and 
therefore  was  not  the  result  of.  an  act  of  negli- 
gence." Koonovsky  v.  Quellette,  226  Mass. 
474,  Ann.  Cas.  1918B  1146,  116  N.  E.  243. 

"It  is  settled  that  even  if  the  accident 
could  be  found  to  have  been  caused  solely 
by  the  defendant's  negligence,  the  plain- 
tiff cannot  recover  unless  her  auto  truck 
which  came  into  collision  with  the  defen- 
dant's car  had  been  registered."  Downey  v. 
Bay  State  St.  R.  Co.  225  Mass.  281,  114  N. 
£.  207.  Where  death  is  occasioned  by  an 
unregistered  automobile  the  fact  that  the 
violation  of  the  statute  is  the  basis  of  the 
right  of  action  does  not  require  that  the 
maximum  amount  of  damages  shall  be 
awarded.  .  Fairbanks  v.  Kemp,  226  Mass. 
75,  115  N.  E.  240. 

It  appeared  in  RoUi  v.  Ck>nvers,  227  Mass. 
162,  116  N.  £.  507,  that  a  partnership  owned 
a  motor  vehicle  which  it  duly  registered. 
Thereafter  the  partnership  was  dissolved  and 
its  business  and  property,  including  the  ma- 
chine, was  transferred  to  a  new  partnership. 
It  was  held  that  the  fact  that  one  of  the  old 
partners  was  a  member  of  the  new  firm  did 
not  obviate  the  necessity  of  a  new  registration 
in  the  name  of  the  new  owners  under  the  stat- 
ute which  provided  that  "upon  the  transfer  of 
ownership  of  any  motor  vehicle  its  registra- 
tion shall  expire,  and  the  person  in  whose 
name  such  vehicle  is  registered  shall  forth- 
with return  the  certificate  of  registration 
to  the  commission  with  a  written  notice 
containing  the  date  of  such  transfer  of  owner- 
ship, and  the  name,  place  of  residence  and 
address  of  the  new  owner."  (St.  1900,  c. 
534,  §  2.)  Accordingly,  it  was  held  that  the 
partners  could  not  recover  in  an  action 
brought  by  them  as  iudividuals  for  personal 
injuries  received  by  them  by  reason  of  a 
collision  between  their  automobile  in  which 
they  were  riding,  and  a  car  owned  by  the 
defendant. 

But  although  an  unregistered  automobile 
is  deemed  to  be  illegally  on  the  highway, 
a  recovery  nuiy  be  had  by  one  who  is  injured 
while  riding  in  such  automobile  by  the  negli- 
gence of  another  if  he  does  not  know  and  has 
no  reasonable  cause  to  know  that  the  car  is 
not  legally  registered,  the  statute  (Acts  1915, 
c.  87)  providing  that  "unless  it  is  shown 
that  the  person  so  injured  or  killed,  or  the 
owner  of  the  property  so  injured,  knew  or  had 
reasonable  cause  to  know  that  said  provisions 
were  being  violated."  Rolli  v.  Gonvers, 
supra." 


The  use  and  operation  of  an  unregistered 
automobile  by  a  son  of  the  owner,  without 
the  permission  or  consent  of  the  latter  either 
express  or  implied,  will  not  render  the  latter 
liable  for  the  negligence  of  his  son.  Gould  v. 
Elder,  219  Mass.  396,  107  N.  E.  59. 

It  was  held  in  Conroy  v.  Mather,  217  Mass. 
91,  104  N.  E.  487,  52  L.R.A.(N.S.)  801,  that 
the  operation  of  an  automobile  on  the  high- 
way by  an  unlicensed  person  does  not  make 
him  a  trespasser,  and  is  not  conclusive 
against  his  right  to  recover  for  an  injury 
done  to  him,  in  a  case  in  which  his  lack  of  a 
license  is  not  a  contributing  cause  of  his  in- 
jury, but  is  only  evidence  of  negligence  on  his 
part  in  reference  to  his  fitness  to  operate  the 
vehicle  and  its  skill  in  its  actual  management. 
See  also  United  Transp.  Co.  v.  Hass,  91  Misc. 
311,  155  N.  Y.  S.  110,  affirmed  in  155  N.  Y.  S. 
1145,  wherein  the  Massachusetts  rule  was 
applied,  the  accident  having  happened  in  that 
state.' 

The  Pewnsylvwnia  decisions  are  in  accord 
with  the  rule  laid  down  in  the  Massachusetts 
courts.  Bortner  v.  York  R.  Co.  22  Pa.  Dist. 
Ct.  84 ;  Yeager  v.  Winton  Motor  Carriage  Co. 
63  Pa.  Super.  Ct.  202. 

The  fact  tliat  a  registered  car  is  driven  by 
a  son  of  the  owner,  the  son  not  being  licensed, 
will  not  prevent  a  recovery  by  the  owner  for 
injuries  to  the  machine  caused  by  the  negli- 
gence of  a  third  person.  Mcllhenny  v.  Baker, 
63  Pa.  Super.  Ct.  385. 

A  statute  which  in  effect  provides  that  all 
motor  vehicles  shall  be  r^stered  by  the 
owner  in  control  thereof,  and  that  no  motor 
vehicle  shall  be  operated  by  a  resident  of  the 
state,  on  any  highway,  etc.,  unless  registered, 
has  been  held  to  preclude  the  owner  of  an  un- 
registered machine  from  recovering  damages 
for  personal  injury  sustained  by  reason  of  a 
defective  highway.  McCarthy  v.  Leeds,  115 
Me.  134,  98  Atl.  72,  L.R.A.1916E  1212,  where- 
in the  court  in  attempting  to  reconcile  the 
Massachusetts  doctrine  with  the  decisions  in 
other  jurisdictions,  said:  "An  examination 
of  the  decided  cases,  we  think,  clearly  shows 
that,  when  the  statute  provides  for  the  regis- 
tration of  automobiles  and  fixes  a  penalty  for 
their  operation  upon  the  highways  and  streets 
of  the  state,  unless  registered,  their  operation 
upon  the  highways  and  streets,  while  unlaw- 
ful, does  not  of  itself  bar  the  owner  from 
recovering  damages  for  injuries  sustained  by 
reason  of  defective  highways,  because  the 
violation  of  law  does  not  contribute  to  the 
injury;  but  if,  in  addition  to  the  penalty 
provided  by  law,  the  statute  prohibits  the  use 
upon  the  highway  of  an  unregistered  auto, 
the  operation  of  the  auto  upon  the  prohibited 
streets  and  highways  is  such  an  unlawful  act 
that,  by  reason  of  the  prohibition,  its  opera- 
tion is  a  trespass,  and  cities  or  towns  are  not 
obliged  to  keep  their  ways  safe  for  trespassers 
to  travel  upon  in  violation  of  law.    The  Ian- 
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guage  of  section  11  of  the  Act  of  1911  clearly 
and  plainly  prohibits  their  use  upon  the  high- 
ways of  the  state  unless  registered,  as  re- 
quired by  the  act,  and  unless  so  construed  the 
purpose  of  the  legislature  to  protect  persons 
lawfully  using  the  higliway  will  fall ;  and  the 
plain  and  unambiguous  language  of  section 
11  would  be  disregarded,  which  is  a  violation 
of  all  rules  of  law  for  the  construction  of 
statutes.  And  we  hold  that  the  plaintiff  was 
prohibited  by  statute  from  using  the  auto  on 
the  highway,  it  being  unregistered  as  re- 
quired by  section  8,  c.  162,  of  the  Laws  of 
1911,  and  the  town  owed  liim  no  duty  to  keep 
the  way  safe  and  convenient  for  him  to  travel 
upon.  His  rights  were  only  the  rights  of  a 
trespasser  upon  the  land  of  another." 

Failure  to  Display  Lights, 

A  statute  of  Alabama  (Motor  Vehicle. Law, 
Acts  1911,  p.  634,  §  18)  requires  that  at  least 
two  lighted  lamps  must  be  on  the  front  of 
every  motor  vehicle  operated  on  the  public 
highways  during  the  period  of  from  one-half 
hour  after  sundown  to  one-half  hour  before 
sunrise.  While  a  violation  of  that  require- 
ment is  negligence  it  does  not  give  a  right 
of  action  to  a  person  injured  by  the  car  where 
the  violation  is  not  the  proximate  cause  of 
the  injury  of  which  the  plaintiff  complains. 
Stewart  v.  Smith  (Ala.)  78  So.  724,  wherein 
it  was  held  that  the  failure  of  the  defendant 
to  keep  the  lamps  of  his  machine  lighted 
after  sundown  did  not  render  him  liable  to 
the  plaintiff  who  while  riding  in  a  buggy  was 
injured  by  a  collision  with  the  machine,  where 
it  appeared  that  the  plaintiff^s  intoxication 
was  the  proximate  cause  of  the  collision. 

So  it  was  held  in  Shurlow  v.  Hoadley,  186 
111.  App.  328,  an  action  for  injuries  sustained 
from  a  collision  with  the  defendant's  automo- 
bile in  the  nighttime,  that  an  instruction 
allowing  the  plaintiff  to  recover  because  of  a 
violation  of  the  statute  requiring  motor  vehi- 
cles to  carry  sufficient  lights,  without  submit- 
ting the  questions  whether  the  failure  to  com- 
ply with  the  statute  caused  or  contributed  to 
the  injuries  or  whether  the  defendant  oper- 
ated his  automobile  in  a  negligent  manner 
was  erroneous.  See  also  Cumberland  Tele- 
phone, etc.  Co.  V.  Yeiser,  141  Ky.  15,  131  S. 
W.  1049,  31  L.R.A.(N.S.)  1137;  Ferry  v. 
Waukegan,  196  111.  App.  81. 

Megistration  under  Fictitious  Name. 

A  statute,  which  provides  that  "no  recovery 
shall  be  had  in  the  courts  of  this  state,  by  the 
owner  or  operator,  or  any  passenger  of  a 
motor  vehicle  which  has  not  been  legally  reg- 
istered in  accordance  with  section  2  or  3  of 
this  act,  for  any  injury  to  person  or  property 
received  by  reason  of  the  operation  of  said 


motor  vehicle  in  or  upon  the  public  highways 
of  this  state"  has  been  held  to  bar  a  recovery 
for  injuries  to  the  plaintiff's  automobile  sub- 
tained  through  the  negligent  driving  of  the 
defendant's  motor  truck  where  the  plaintiff 
registered  his  machine  under  a  false  name. 
Stroud  V.  Hartford  Water  Com'rs,  90  Conn. 
412,  97  Atl.  336,  wherein  it  was  said:     "Sec- 
tion 2  of  the  act  requires  every  owner  of  one 
or  more  motor  vehicles  to  file  annually  with 
the    secretary   of    state   a   statement    (inter 
alia)    of  his  'name,   residence  and  postoffice 
address,'   and   directs   that   this   information 
shall  be  included  in  the  certificate  of  registra- 
tion.    It  is  admitted  that  the  plaintifiTs  car 
was  in  that  ^respect  not  registered  according 
to  law.    The  plaintiff's  first  claim  is  that  the 
provisions  as  to  registration  are  primarily  for 
revenue,  and  that  false  statements  as  to  the 
identity  of  tlie  owner  are  not  material.    This 
claim  is  inadmissible.     It  is  notorious  that 
one  important  object  of  this  registration  is 
to   identify  the  owners  of  every  car   which 
uses  the  public  highways  of  the  state.     Ac- 
cordingly section  4  of  the  act  requires  that: 
'£very  motor  vehicle  shall,  at  all  times  while 
in  use  or  operation  upon  the  public  highways 
of  this  state,  have  displayed  in  a  conspicuous 
place  at  the  front  and  rear  the  register  num- 
her  plates  or  markers  furnished  by  the  secre- 
tary.'    The  state  also  publishes  a  directory 
of  register  numbers  and  names  of  owners,  for 
the  purpose  of  identifying  owners  by  the  re^s- 
ter  numbers  of  the  cars.    It  must  be  held  that 
the  plaintiff^s  car  was  not  legally  registered 
within  the  meaning  of  section  19.     The  re- 
maining question  is  whether  the  injury  com- 
plained of  was  'received  by  reason  of  the  oper- 
ation of  said  motor  vehicle  in  or  upon   the 
public  highways  of  this  state.'     We  think  it 
was.     The  word   'operation'   cannot  be   lim- 
ited, as  the  plaintiff  claims  it  should  be,  to  a 
state  of  motion  controlled  by  the  mechanism 
of  the  car.     It  is  self-evident  that  an  injury 
may    be    received    after    the    operator    has 
brought  his  car  to  a  stop,  and  may  yet  be 
received  by  reason  of  its  operation.    The  word 
'operation,'  therefore,  must  include  sucli  stops 
as    motor   vehicles   ordinarily   make    in    the 
course  of  their  operation.    It  is  also  clear  that 
the  words  'received  by  reason  of  the  operation' 
do  not  refer  merely  to  injuries  proximately 
caused  by  such  operation.    That  cannot  be  so, 
because  the  whole  purpose  of  section  19  is  to 
prevent  a  recovery  In  cases  where  the  owner, 
operator,  or  passenger  of  the  illegally  regis- 
tered car  would  otherwise  be  entitled  to  one; 
and  no  such  recovery  could  in  any  event  be 
ha4  if  the  operation  of  the  illegally  regis- 
tered car  was  in  a  legal  sense  the  proximate 
cause  of  the  injury.     In  order  to  give  any 
reasonable  effect  to  section   19.  it  must   be 
understood  as  requiring  the  owner,  operator, 
or  passenger  of  a  motor  vehicle,  not  regis- 
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tered  in  accordance  with  section  2  or  3  of 
the  act,  to  assume  all  the  ordinary  perils  of 
operating  it  on  the  highway.  In  this  case  . 
the  plaintiff's  car  was  as  much  in  the  or- 
dinary course  of  operation  on  the  highway 
at  the  time  of  the  injury  as  if  it  had  heen 
used  for  shopping,  calling,  or  delivering  mer- 
chandise. One  so  using  the  highway  neces- 
sarily incurs  the  risk  of  injury  from  the  neg- 
ligence of  fellow  travelers,  as  well  while  his 
vehicle  is  at  rest  as  while  it  is  in  motion, 
and  the  injury  complained  of  in  this  case  was 
received  'by  reason  of  the  operation  of  the 
plaintiff's  illegally  registered  car  on  the  high- 
way, within  the  plain  intent  of  the  act." 

So  it  was  held  in  McCarthy  v.  Leeds,  115 
Me.  134,  98  Atl.  72,  L.R.A.1916E  1212,  that 
where  an  automobile  was  registered  under  the 
license  of  the  dealer  from  whom  the  owner 
had  purchased  it,  no  recovery  could  be  had  for 
injuries  resulting  from  the  defective  condition 
of  a  bridge,  under  a  statute  providing  that 
"all  motor  vehicles  shall  be  registered  by  the 
owner  or  person  in  control  thereof  in  ac- 
cordance with  the  provisions  of  this  act,"  etc. 

It  was  held  in  Crompton  v.  Williams,  216 
Mass.  184,  103  N.  E.  298,  that  though  regis- 
tration of  an  automobile  under  a  fictitious 
name  for  the  purpose  of  concealing  the  iden- 
tity of  the  owner  is  not  a  compliance  with  the 
statute,  which  provides  that  the  application 
must  contain,  in  addition  to  such  other  par- 
ticulars as  the  commission  may  require,  a 
statement  of  the  name,  place  of  residence, 
and  address  of  the  applicant  with  a  brief 
description  of  the  motor  vehicle  (St.  1909, 
c.  534,  §  2),  the  registration  of  a  machine 
under  a  trade  name  in  which  the  owner  does 
business,  and  under  which  he  is  well  known  in 
the  community,  is  a  compliance  with  the 
requirements  of  the  statute. 

The  term  "owner"  in  the  statute  for  the 
purpose  of  registration  "includes  not  only 
persons  in  whom  the  legal  title  is  vested,  but 
bailees,  mortgagees  in  possession  and  vendees 
under  conditional  contracts  of  sale  who  have 
acquired  a  special  property  which  confers 
ownership  as  between  them  and  the  general 
public."  Hurnanen  v.  Nicksa  (Mass.)  117 
N.  E.  326. 
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IXTaterworka  aad  Water  Companies  — 
Idabilitsr  for  Furnishing  Impnre 
Water  —  Typhoid  Oontraoted  by  Con- 


In  an  action  by  a  consumer  for  injuries 
from  typhoid  germs  in  water  supplied  by  a 
private  water  company,  the  plaintiff  to  re- 
cover must  prove:  (1)  That  the  fever  was 
contracted  from  the  use  of  water  furnished  by 
defendant;  (2)  that  the  defendant  was  negli- 
gent in  supplying  contaminated  water;  (3) 
that  the  plaintiff  exercised  due  care. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  by  a  consumer  for  injuries 
due  to  typhoid  germs  alleged  to  have  been 
in  the  water  furnished  by  the  defendant  water 
company,  the  source  of  plaintiff's  disease  is 
a  question  of  fact. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  actioit  against  a  private  water  com- 
pany for  injuries  from  typhoid  germs  in  water 
supplied  a  consumer,  the  consumer's  burden  of 
proof  as  to- source  of  disease  is  satisfied  by 
showing  facts  and  circumstances  from  which 
it  reasonably  appears  that  drinking  of  such 
water  was  probable  efficient  cause  of  fever. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  consumer's  action  against  a  water 
supply  company  for  injuries  from  typhoid 
germs  in  water,  it  is  only  where  it  appears 
that  the  injuries  were  occasioned  by  one  of 
two  causes  that  the  plaintiff  must  give  proof, 
excluding  equal  probability  that  injury  re< 
suited  from  a  cause  otlier  than  that  for  which 
the  defendant  is  responsible. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  consumer's  action  against^ a  water 
supply  company  for  injuries  alleged  to  be  due 
to  typhoid  germs  in  water  furnished,  the 
evidence  is  held  to  be  sufficient  to  justify 
the  conclusion  that  the  source  of  the  con- 
sumer's illness  was  the  water  furnished  by  the 
defendant  company. 

[See  note  at  end  of  this  case.] 


Where  a  corporation  assumes  practically 
exclusive  right  to  provide  a  community  with 
water  for  domestic  use,  it  must  exercise  ordi- 
nary care  and  vigilance  in  furnishing  and  dis- 
tributing at  all  times  an  adequate  supply  of 
wholesome  water. 

[See  note  at  end  of  this  case.] 

Same. 

While  a  private  water  company  furnishing 
water  to  a  town  is  not  a  guarantor  of  the 
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purity  of  ita  water  or  of  its  freedom  from 
infection,  it  is  bound  to  use  reasonable  care 
in  ascertaining  wbether  there  is  a  reasonable 
probability  that  its  water  supply  may  be  in- 
fected with  a  communicable  disease  from 
causes  which  are  known  to  exist,  or  which 
could  have  been  known  or  foreseen  by  the 
exercise  of  such  care;  and  if  the  exercise 
of  such  care  would  have  disclosed  a  reasonable 
probability  of  such  infection,  then  it  becomes 
the  duty  of  a  water  company  to  adopt  what- 
ever approved  precautionary  measures  are, 
under  the  cireumstancSs  of  the  case,  reason- 
ably proper  and  necessary  to  protect  the  com- 
munity which  it  serves  from  the  risk  of  in- 
fection. 

[See  note  at  end  of  this  case. J 

Same. 

In  a  consumer's  action  against  a  water 
company,  supplying  water  for  domestic  pur- 
poses, for  damages  for  illness,  it  is  not  neces- 
sary to  prove  actual  knowledge  of  the  un- 
wholesomeness  of  the  water  by  defendant 
company  to  establish  negligence ;  it  being  suf- 
ficient to  furnish  testimony  tending  to  show 
that  exercise  of  reasonable  care  might  have 
disclosed  condition  of  water. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  a  water  company  for 
damages,  evidence  of  company's  failure  to 
exercise  reasonable  care  in  apprehending 
danger  and  taking  precautionary  measures 
to  avert  it  is  held  to  be  sufficient  to  establish 
negligence. 

[See  note  at  end  of  this  case.] 

Same. 

It  is  no  part  of  the  duty  of  the  consumer 
to  investigate  the  water  supply  and  ascertain 
the  sources  of  pollution ;  such  duty  resting  on 
the  company  furnishing  water. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  consumer's  action  against  a  water 
company,  supplying  water  for  domestic  use, 
for  injuries  from  typhoid  germs,  evidence  held 
insufficient  to  establish  contributory  negli- 
gence, the  consumer  having  done  what  ordi- 
narily a  prudent  water  taker  would  have  done 
under  the  same  circumstances. 

[See  note  at  end  of  this  case.] 

On  report  from  Supreme  Judicial  Court, 
Somerset  county. 

Action  by  William  D.  Hamilton,  plaintiff, 
against  Madison  Water  Company,  defendant, 
on  report.  Case  reported  to  law  court  for 
final  determination.  The  facts  are  stated  in 
the  opinion.     Judgment  fob  plaintift. 

W.  B.  Broicn  and  J.  B.  Thome  for  plain- 
tiff. 

Butler  d  Butler  and  W.  R.  Pattangall  for 
defendant. 

[158]  CoBNiSH,  J. — This  is  an  action  on 
the  case  to  recover  damages  sustained  by  the 
plaintiff  by  reason  of  the  defendant's  alleged 


negligence  in  furnishing  him  with  water  from 
which  he  contracted  typhoid  fever. 

The  defendant  corporation  was  chartered 
by  Chap.  97  of  the  Private  and  Special  Laws 
of  1891,  for  the  purpose  of  ''conveying  to  and 
supplying  the  inhabitants  of  the  towns  of 
Madison  and  Anson,  and  of  such  parts  of 
the  towns  of  Starks  and  Norridgewock  as 
may  be  within  two  miles  of  the  Madison  and 
Anson  toll  bridge,  with  water  for  all  domes- 
tic, sanitary  and  municipal  purposes.*'  The 
original  authorized  source  of  supply  was  the 
Kennebec  River,  but  by  amendment  (Private 
and  Special  I^ws,  ]913,  Chap.  176),  this  was 
extended   to    Havdcn   Lake   in   Madison   and 

— 

Embden  Pond  in  Embden.  The  Company 
was  duly  [159]  organized,  entered  into  a  con- 
tract with  the  Madison  Village  Corporation 
on  August  14,  1891,  for  the  supply  of  hy- 
drants, drinking  fountains  and  the  flushing 
of  sewers,  and  constructed  its  water  works 
in  1892. 

The  general  situation  is  as  follows:  The 
village  of  Madison  lies  on  the  east  bank  of 
the  Kennebec  River.  A  short  distance  out 
in  the  river  from  the  east  bank  is  an  island 
which  has  been  utilized  in  the  development 
of  the  water  power  at  that  point.  A  dam 
has  been  constructed  from  the  head  of  this 
Island  extending  in  a  southerly  direction  to 
the  west  bank  of  the  river,  and  head  gates 
between  the  head  and  the  east  bank.  The 
Island  and  the  east  bank  form  a  canal.  On 
this  canal,  and  taking  their  power  from  the 
dam,  are  the  plants  of  three  manufacturing 
corporations,  the  Madison  Woolen  Company, 
the  Indian  Spring  Woolen  Company  and  the 
Great  Northern  Paper  Company. 

The  intake  pipe  of  the  Water  Company 
leaves  the  east  bank  about  one  hundred  and 
fifty  or  two  hundred  feet  above  the  head  gates 
and,  as  originally  constructed,  extended  into 
the  river  about  one  hundred  and  twentv-five 
feet  in  a  diagonal  direction.  In  1909  the 
intake  pipe  was  etxended  up  the  river  a  fur- 
ther distance  of  about  seven  hundred  feet 
so  that  the  intake  itself  is  now  at  a  point 
about  midway  of  the  river,  which  is  between 
five  and  six  hundred  feet  wide  at  that  place. 

Tlie  pumping  station  in  use  is  located  on 
the  west  bank  of  the  canal  below  the  bridge. 
The  distributing  system  is  confined  to  the 
village  of  Madison  which  contains  about  two 
thousand  inhabitants,  and  the  stand-pipe  is 
located  northeasterly  from  and  outside  the 
village  limits. 

Briefly  stated,  the  plaintiff's  claim  is  thht 
he  contracted  typhoid  fever  in  December, 
1914,  from  the  water  supplied  by  the  defend- 
ant, and  that  the  defendant  is  liable  in  dam- 
ages for  its  negligence  in  failing  to  take 
proper  precautions  to  prevent  pollution  at 
the  source  of  supply,  in  neglecting  to  purify 
or  sterilize  the  water  before  distributing  it 
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through  its  system  and  in  failing  to  notify 
the  plaintiff  or  the  public  that  it  was  in  fact 
unfit  for  drinking  purposes. 

This  case  is  of  novel  impression  in  this 
State,  but  the  principles  involved  are  those 
that  uniformly  pertain  to  actions  of  negli- 
gence. 

In  order  to  recover,  the  burden  rests  on 
the  plaintiff  to  establish  three  propositions 
by  a  fair  preponderance  of  the  evidence,  as 
this  case  is  before  us  on  report  and  the  Court 
is  sitting  with  jury  powers  on  questions  of 
fact.    These  three  propositions  are: 

[160]  First,  that  the  typhoid  fever  from 
which  the  plaintiff  suffered  was  contracted 
from  the  use  of  the  water  furnished  by  the 
defendant. 

Second,  that  the  defendant  was  guilty  of 
negligence  in  supplying  him  with  such  con- 
taminated water. 

Third,  that  the  plaintiff  exercised  due  care 
on  his  part  and  was  not  guilty  of  contribu- 
torv  nejylifjence. 

We  will  consider  these  propositions  in  their 
order. 

1.  The  Souece  of  the  Plaintiff's  Dis- 
ease. 

This  is  purely  and  simply  a  question  of 
fact.  From  the  verv  nature  of  the  case  it 
is  evident  that  the  proof  must  be  wholly  cir- 
cumstantial. Direct  and  positive  evidence  is 
not  available. 

That  typhoid  fever  is  communicated  only 
by  taking  the  germs  into  the  system  either 
by  food  or  drink  is  admitted.  Tliat  the  plain- 
tiff was  stricken  with  this  disease  on  Decem- 
ber 25,  1914,  and  that  his  illness  lasted  for 
four  months  is  also  conceded.  We  think  the 
evidence  touching  the  history  and  surround- 
ings of  the  case  reasonablv  establishes  these 
further  facts.  The  plaintiff  came  to  :Madi- 
son  on  September  22nd  or  23rd  1914.  His 
family,  consisting  of  a  wife  and  two  children, 
came  about  a  month  later,  which  was  the  last 
of  October.  His  business  was  that  of  a  baker, 
and  immediately  upon  his  arrival  he  entered 
the  bakery  of  one  Legendre  and  continued 
in  his  eniploy  until  he  was  taken  sick.  At 
the  bakery  he  drank  only  from  the  faucet 
of  the  defendant.  For  the  month  prior  to 
the  arrival  of  his  family,  that  is,  from  the 
last  of  September  until  the  last  of  October, 
he  boarded  at  the  restaurant  of  one  Cham- 
pagne where  spring  water  was  used.  W^hen 
his  family  arrived  he  went  to  housekeeping 
in  a  tenement  in  the  Wentworth  Block,  used 
there  the  public  water  supply  exclusively  and 
continued  to  do  so  until  he  was  taken  ill. 
Champagne  testified  that  the  plaintiff  boarded 
at  his  restaurant  a  part  of  the  time  in  No- 
vember and  December,  but  he  had  no  books 
or  memoranda  on  which  to  base  his  recollec- 
tion, and  his  testimony  as  to  dates  was  in- 


definite and  unconvincing.  As  he  was  testi- 
fying more  than  a  year  after  the  event  oc- 
curred, and  in  relation  to  an  event  unim- 
portant at  the  time  of  its  occurrence,  his  un- 
aided recollection  as  to  the  date  of  its  oc- 
currence was  naturally  vague.  On  the  other 
hand  the  testimony  of  the  plaintiff  as  to 
the  time  is  clear  and  positive,  and  he  is 
corroborated  by  the  circumstances.  After  he 
set  up  housekeeping  he  had  no  occasion  to 
leave  his  family  and  board  at  a  restaurant, 
and  that  he  did  [161]  not  do  so  is  most  proba- 
ble. The  plaintiff  has  therefore  sustained  the 
burden  of  proof  that  the  only  source  of  his 
drinking  wat^r  during  the  months  of  Xovem- 
ber  and  December  immediately  preceding  his 
illness  was  the  public  supply.  According  to 
the  medical  testimony  two  weeks  are  re- 
quired for  incubation,  one  for  the  develop- 
ment of  the  disease,  and  often  three  or 'more 
days  pass  before  the  case  i^  diagnosed  and 
reported,  so  that  from  three  to  four  weeks 
are  usually  consumed  after  the  germ  is  taken 
into  the  system  before  the  case  is  reported  to 
the  authorities.  As  the  plaintiff  fell  sick 
on  December  25,  1914,  and  his  case  was  re- 
ported on  January  4,  1915,  it  is  probable 
that  the  germ  was  taken  sometime  in  early 
December.  At  that  time  he  was  drinking 
the  defendant's  water  exclusively,  both  when 
at  home  and  when  at  work. 

All  other  possible  sources  of  communica- 
tion are  eliminated  by  the  evidence  except 
the  milk  supply  which  was  from  Welch's 
dairy,  and  this  source  is  urged  by  the  de- 
fendant as  a  possible  cause.  It  is  true  that 
milk  is  a  vehicle  of  typhoid  germs,  but  milk 
as  it  leaves  the  cow  is  free  from  them.  The 
contamination  is  produced  later,  and,  once 
produced,  the  germs  multiply  more  rapidly  in 
milk  than  in  water.  The  origin  of  the  germs 
however  is  human  excrement  and  the  contami- 
nation in  either  milk  or  water  must  come 
from  that  source.  "It  may  come  through  the 
washing  of  dishes  the  milk  is  in  and  it  may 
come  through  a  typhoid  carrier,  who  has  con- 
taminated, who  has  polluted  the  dishes  by 
handling  them  with  his  hands,  the  vessel  the 
milk  is  contained  in.  The  milk  could  be  con- 
taminated in  that  way.  I  do  not  understand 
that  there  are  typhoid  germs  in  the  milk 
when  it  comes  from  the  cow."  These  are  the 
statements  of  Dr.  Sawyer,  the  Chairman  of 
the  Madison  Board  of  Health. 

But  no  evidence  was  introduced  attacking 
the  quality  of  the  W^elch  milk  or  proving^ 
any  conditions  tending  to  pollute  it.  The 
Board  of  Health  made  an  investigation  of  all 
the  milk  supplies  but  they  did  not  condemn 
any.  The  mere  fact  that  a  person  having^ 
typhoid  fever  had  used  the  Welch  milk  is  of 
no  more  consequence  than  that  he  had  used 
certain  bread,  in  the  absence  of  evidence  tend- 
ing to  show  contamination  of  the  milk  or 
the  bread.    It  is  post  hoc,  not  propter  hoc. 
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But  we  will  trace  the  evidence  a  little 
further.  It  appears  that  upon  inyestigation 
only  two  persons  beside  the  plaintiff  who 
used  the  Welch  milk  contracted  the  disease. 
Of  these,  one  used  water  from  a  [162]  private 
well  and  the  other  chiefly  from  the  defend- 
ant although  occasionally  from  the  artesian 
well  in  the  yard  of  the  Great  Northern  Paper 
Company.  So  that  of  the  three,  two  used 
the  town  supply. 

Two  other  cases  of  typhoid  fever  were  re- 
ported on  the  same  day  as  the  plaintifT's  case. 
Both  of  these  were  school  boys,  and  of  these 
neither  had  used  the  Welch  milk,  while  both 
used  the  town  water  at  home  and  spring 
water  at  the  public  school.  The  three  cases 
therefore,  reported  on  January  4,  took  their 
milk  supply  from  three  different  sources  but 
their  water  supply  chiefly  from  a  single 
source,  that  of  the  defendant. 

The  rule  as  to  burden  of  proof  in  this  class 
of  cases  has  been  well  stated  as  follows: 

**The  plaintifT  was  not  legally  required  to 
prove  by  positive  testimony  that  with  abso- 
lute certainty  that  the  drinking  of  the  water 
was  the  cause  of  the  typhoid  fever.  The  plain- 
tiiT  satisfied  the  burden  of  proof  which  the 
law  imposed  upon  him  by  proving  such  facts 
and  circumstances  from  which  it  was  made  to 
reasonably  appear  that  the  drinking  of  the 
water  was  the  probable  efficient  cause  of  the 
typhoid  fever.  Wilkins  v.  Standard  Oil  Co. 
78  N.  J.  L.  524,  76  Atl.  166.  It  is  only  when 
it  appears  that  the  injuries  were  occasioned 
by  on  of  the  two  causes,  for  one  of  which  the 
defendant  is  responsible  but  not  the  other, 
that  the  plaintiff  must  prove  such  facts  and 
circumstances  as  will  exclude  the  equal  proba- 
bility of  the  injury  having  resulted  from  the 
cause  for  which  the  defendant  is  not  liable.'' 
Jones  V.  Mt.  Holly  Water  Co.  87  N.  J.  L. 
106,  93  Atl.  860. 

Let  us  apply  this  rule  in  the  light  of  these 
additional  circumstances. 

The  water  was  taken  from  the  Kennebec 
River.  The  intake  was  about  nine  hundred 
feet  above  the  head-gates.  The  dam  created 
a  basin  or  pond  from  which  the  water  was 
drawn.  When  the  water  was  below  the  crest 
of  the  dam  or  the  flash-boards  on  top  of  the 
crest,  the  only  exit  was  through  the  head- 
gates  into  the  canal.  When  these  gates 
were  closed,  the  current  stopped,  and  there 
was  more  or  less  of  a  refluence,  an  eddying 
back,  especially  along  the  shores,  until  the 
pond  was  again  filled  and  the  current  began 
to  flow  over  the  flash-boards.  Under  these 
conditions  one  witness  testifies  that  objects 
would  move  up  river  on  the  surface  even  as 
far  as  the  intake.  The  sediment  and  foreign 
substances  at  the  bottom  w^ould  be  corre- 
spondingly stirred  up  and  moved  about. 

[163]  In  the  Summer  and  Fall  of  1014 
there  was  a  severe  drought.  The  river  was 
low.     No  water  ran  over  the  dam  from  the 


time  the  river  was  frozen  in  the  Fall  of 
1914  until  the  latter  part  of  February,  1915. 
The  mill  pond  was  covered  with  ice.  Such 
was  the  basin  of  supply. 

What  were  the  possible  sources  of  pollu- 
tion that  might  reach  this  basin  while  in  this 
condition  ? 

On  the  west  or  Anson  side,  there  were  sev- 
eral danger  spots  all  above  the  dam,  and  at 
varying  distances  from  the  intake.  On  the 
banks  of  Getchell  Brook,  which  empties  into 
the  mill-pond  at  a  distance  of  about  twelve 
hundred  feet  below  the  intake,  were  twelve 
or  fifteen  houses,  the  most  of  them  with 
water-closets  discharging  into  the  brook, 
which  became,  as  one  physician  describes  it, 
like  an  open  sewer.  Farther  down  the  river 
and  nearer  the  bridge  was  a  four  tenement 
house  with  two  privies  near  the  bank.  Far- 
ther up  the  river  and  at  a  point  about  three 
hundred  and  fifty  feet  above  the  intake  in  a 
diagonal  direction  was  the  so-called  Powers 
house  where  the  privy  drained  into  the  river. 
Close  by  were  a  pig  pen  and  a  pile  of  hog 
dressing,  both  near  the  water. 

The  situation  on  the  east  or  Madison  side 
was  fraught  with  even  greater  possibilities 
of  contamination.  The  Great  Northern  Paper 
Company  used  a  large  tract  on  the  bank  for 
their  log  piles,  extending  twelve  or  fifteen 
hundred  feet  up  and  down  the  river.  Some 
of  these  piles  were  above  the  intake,  some 
opposite  and  some  below.  Above  the  intake 
and  at  a  distance  from  it  of  about  three  hun- 
dred and  fifty  feet  in  a  diagonal  direction, 
Rowell  Brook  empties  into  the  river.  This 
is  a  stream  fifteen  or  twenty  feet  wide  at  its 
mouth,  and  narrowing  to  three  or  four  feet 
in  width  at  a  distance  of  one  thousand  feet. 
Even  in  low  water  it  is  an  active  stream  at 
that  distance  from  its  mouth.  It  drains  a 
section  in  the  outskirts  of  Madison  Village 
and  beyond  the  water  shed  of  the  the  thick- 
ly settled  portion.  On  Rowell  Street,  which 
is  within  the  water  shed  of  Rowell  Brook, 
Mrs.  Charles  Frazer  was  taken  ill  with  ty- 
phoid fever  and  her  case  was  reported  on 
September  19,  1914.  The  natural  drainage 
from  her  house  was  into  Rowell  Brook,  but 
the  evidence  does  not  disclose  the  actual  con- 
ditions about  her  house  as  to  toilets. 

This  btook  just  before  reaching  the  river 
runs  midway  between  the  log  piles.  The 
crew  of  men  employed  on  these  piles  during 
the  Summer  and  Fall  varies  from  ten  to 
twenty.  A  privy  for  their  use  had  been  built 
on  the  bank  over  the  water  at  a  point  below 
the  lowest  [164]  log  pile  and  about  five  or 
six  hundred  feet  below  the  intake,  the  ex- 
crement falling  directly  into  the  mill-pond. 
But  the  men  were  accustomed  at  times  to  use 
also  the  spaces  behind  the  log  piles  for  toilet 
purposes,  and  as  the  land  in  that  locality 
is  low,  all  this  filth  which  had  accumulated 
during  the  dry  season  was  washed  into  the 
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river  at  high  water  chiefly  through  Rowell 
Brook.  Farther  down  the  east  bank  was  a 
group  of  four  houses,  one  of  which  was  oc- 
cupied in  the  season  of  1914,  with  drainage 
into  the  river. 

In  addition  to  all  this  the  village  of  Bing- 
ham, twenty  miles  above  Madison,  in  1912 
established  a  public  sewage  system,  the  out- 
let of  which  was  the  Kennebec  River.  Wheth- 
er or  not  typhoid  fever  existed  in  that  vil- 
lage in  1914  does  not  appear  in  evidence. 
The  plaintiff's  counsel  endeavored  to  ascer- 
tain the  fact  from  the  Secretary  of  the 
Board  of  Health  in  that  town,  but  his  ques- 
tions as  put  in  different  forms  were  so 
strenuously  objected  to  by  the  defendant's 
counsel  that  the  vital  one  was  finally  with- 
drawn. It  might  not  be  fair  to  draw  any 
inference  of  fact  from  this  procedure. 

So  much  for  .the  conditions  existing  on 
both  sides  and  above  the  mill-pond.  Vari- 
ous other  possible  causes  of  pollution  were 
suggested,  but  after  a  careful  analysis  of 
the  evidence  we  are  not  impressed  with  their 
importance.  They  were  not  shown  to  be  con- 
nected with  the  water  supply  with  suflicient 
closeness. 

The  plaintiff^B  case  was*  one  of  the  earlier 
ones.  As  we  have  already  stated,  Mrs. 
Frazer*8  was  reported  on  September  19.  The 
next  was  John  Withee's  which  was  reported 
on  December  26.  His  disease  however  was 
contracted  in  Carratunk,  a  town  farther  up 
the  river,  and  he  was  sick  when  he  was 
brought  to  Madison.  His  house  was  only  four 
four  or  five  hundred  from  the  bakery  where 
the  plaintiff  worked,  but  as  the  plaintiff 
must  have  contracted  the  disease  before 
Withee  came  to  Madison  there  is  no  connec- 
tion between  the  two  cases.  One  other  case 
was  reported  on  January  2,  1915,  and  three 
on  January  4,  the  plaintiff's  and  two  others. 
Other  cases  followed  in  rapid  succession  until 
there  existed  what  might  well  be  termed  an 
epidemic.         * 

On  February  22,  a  sampte  of  water  was 
taken  by  the  Superintendent  of  the  Electric 
Light  Company  from  a  hole  in  the  ice  in 
the  rear  of  the  Powers'  house,  fifty  feet  from 
the  shore  and  three  hundred  and  eight  feet 
in  a  northwesterly  direction  from  and  above 
the  intake.  [165]  This  was  found  by  Dr. 
WTiittier,  Professor  of  Bacteriology  at  Bow- 
doin  College  to  contain  a  very  large  quantity 
of  bacteria  and  he  pronounced  the  water  un- 
fit for  drinking. 

On  March  9,  1915,  eight  samples  were  taken 
at  various  places,  during  an  investigation 
made  by  the  State  Chemist,  Mr.  Evans,  un- 
der the  direction  of  the  Public  Utilities  Com- 
mission. Every  sample  except  one,  which  was 
taken  one  and  one-half  miles  up  the  river, 
gave  evidence  of  sewage  pollution  and  in- 
dications of  colon  bacilli.  They  varied  as 
to  amount.     Those  taken  at  the  mouth  of 


Rowell  Brook,  at  the  intake,  at  the  hotel 
tap,  and  at  various  other  places,  showed 
thirty  colon  bacilli  to  the  ounce,  while  the 
sample  taken  at  the  mouth  of  Getchell  Brook 
showed  three  hundred  to  the  ounce.  The 
water  was  generaly  impregnated  with  sew- 
age pollution.  This  high  percentage  did  not 
of  itself  signify  the  presence  -of  typhoid 
germs,  but  of  the  existence  of  a  large  quan-* 
tity  of  sewage.  Colon  bacilli  are  normally 
present  in  the  intestines  while  the  typhoid 
germ  is  a  parasite.  The  presence  of  a  large 
quantity  of  colon  bacilli  in  water  indicates 
therefore  sewage  pollution,  and  naturally  the 
greater  the  percentage  the  greater  likelihood 
of  the  existence  of  the  typhoid  grera. 
It  was  soon  after  these  tests  were  made  that 
the  use  of  the  water  was  condemned  unless 
boiled,  and  its  condition  was  such  that  even 
as  late  as  June  14  the  same  injunction  was 
given  by  the  State  Chemist. 

In  view  of  all  the  foregoing  facts,  the 
details  of  which  have  already  exceeded  the 
reasonable  limits  of  an  opinion,  we  are  forced 
to  the  conclusion  that  the  source  of  "the  plain- 
tiff's illness  was  the  water  furnished  by  the 
defendant  company.  Upon  this  first  element 
in  the  ease  he  has  given  the  Court  satisfac- 
tory and  convincing  proof. 

2.  Defendant's  Negligence. 

What  was  the  measure  of  duty  resting 
upon  the  defendant .  toward  its  patrons  of 
whom  the  plaintiff  was  one?  Speaking  in 
general  terms  it  was  the  duty  of  exercising 
ordinary  care  and  vigilance  in  furnishing  and 
distributing  at  all  times  an  adequate  supply 
of  wholesome  water  for  domestic  use.  But 
here,  as  always,  the  degree  of  care  and  vigi- 
lance necessary  to  constitute  ordinary  pru- 
dence has  relation  to  the  importance  of  the 
subject  matter  and  is  commensurate  with  the 
duty  to  be  performed.  When  a  corporation 
assumes  what  is  practically  an  exclusive 
right  to  provide  a  community  with  such  a 
prime  necessity  of  life  as  water,  sound  pub- 
lic policy  requires  that  it  [166]  be  held  to 
a  high  degree  of  faithfulness  in  furnishing 
a  supply  adequate  in  quantity  and  whole- 
some in  quality.  This  is  but  the  exercise  of 
ordinary  care  applied  to  the  circumstances 
of  the  case.  From  the  very  nature  of  the 
undertaking  and  the  relations  of  the  par- 
ties, the  consumer  must  rely  upon  the  prof- 
fered supply.  Other  sources  are  naturally 
supplanted,  and  the  health  and,  to  a  certain 
extent,  it  may  be  the  lives  of  the  consumers 
are  at  the  mercy  of  the  company. 

The  rule  as  to  the  defendant's  liability  has 
been  defined  in  a  recent  case  by  the  Supreme 
Court  of  Connecticut  as  follows: 

"Such  a  corporation  is  not  a  guarantor  of 
the  purity  of  its  water  or  of  its  freedom 
from  infection;  but  it  is  bound  to  use  rea- 
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sonable  care  in  ascertaining  whether  there  is 
a  reasonable  probability  that  its  water  supply 
may  be  infected  with  a  communicable  disease 
from  causes  which  are  known  to  exist,  or 
which  could  have  been  known  or  foreseen  by 
the  exercise  of  such  care;  and  if  the  exer- 
cise of  such  care  would  have  disclosed  a  rea- 
sonable probability  of  such  infection,  then 
it  becomes  the. duty  of  a  water  company  to 
adopt  whatever  approved  precautionary  meas- 
ures are,  under  the  circumstances  of  the  case, 
reasonably  proper  and  necessary  to  protect 
the  community  which  it  serves  from  the  risk 
of  infection."  Hayes  v.  Torrington  Water 
Co.  88  Conn.  609,  92  Atl.  406  (1914).  The 
New  Jersey  Court,  in  a  similar  action  de- 
cided  in  1915,  prescribed  the  nature  of  the 
evidence  which  would  be  probative  of  negli- 
gence in  these  words:  "Actual  notice  or 
knowledge  of  the  unwholesoroeness  of  the 
water  of  the  defendant  company  was  not  an 
essential  element  to  be  proven  in  order  to 
establish  the  defendant's  liability.  It  was 
sufficient  if  there  was  testimony  tending  to 
show  that  the  defendant  in  the  exercise  of 
reasonable  care  might  have  discovered  the 
unwholesomeness  and  dangerous  condition  of 
the  water."  Jones  y.  Mt.  Holly  Water  Co. 
87  N.  J.  L.  106,  93  Atl.  860. 

The  application  of  these  rules  to  the  facts 
and  circumstances  in  the  pending  cause  shows 
a  failure  on  the  part  of  the  defendant  to 
faithfully  perform  its  legal  obligations,  both 
in  apprehending  the  danger  and  in  taking 
precautionary  measures  to  avert  it. 

In  the  first  place  the  reasonable  probability 
of  typhoid  infection  should  have  been  appar- 
ent to  careful  and  watchful  minds  charged 
with  a  responsibility  so  grave  as  theirs.  The 
general  situation  might  have  created  appre- 
hension. It  is  a  commonly  accepted  scientific 
fact  that  the  water  from  a  stream  or  river 
flowing  through  villages  an  J  populated  coun- 
try is  viewed  with  suspicion  and  such  sources 
of  [167]  public  supply  have  been  gradually 
abandoned,  and  the  lakes  utilized  in  their 
place.  Dr.  Whittier,  whose  testimony  before 
the  Public  Utilities  Commission,  in  their  in- 
vestigation of  this  matter,  was  admitted  at 
this  trial,  so  far  as  legally  admissible,  stated 
that  he  did  not  think  it  was  safe  for  a  town 
to  take  its  water  supply  at  any  point  in  the 
Kennebec  River  below  Madison  or  immediate- 
ly above  Madison. 

In  the  second  place,  when  we  pass  from  the 
general  to  the  specific  situation  the  menace 
increases.  The  possible  sources  of  pollution 
from  the  banks  and  watershed  on  both  sides 
of  the  mill-pond  from  which  this  supply  was 
taken  have  already  been  pointed  out  in  de- 
tail and  need  not  be  repeated.  These  con- 
ditions had  existed  for  years  and  no  at- 
tempt whatever  had  been  made  by  the  de- 
fendant to  abate  or  correct  them,  although 
the  charter  of  the  company  as  well  as  the 
general  laws  of  the  State  gave  ample  power 


for  its  protection.  The  company's  agents  did 
not  investigate  or  attempt  to  ascertain  these 
conditions  although  a  superficial  examina- 
tion would  at  any  time  have  revealed  them 
to  the  attentive  eye.  The  defendant  should 
have  anticipated  trouble  and  not  have  waited 
until  the  trouble  arrived.  Ordinary  prudence 
in  such  a  situation  looks  to  the  future,  and 
endeavors  to  avert  probable  or  possible  dan- 
ger. It  does  not  allow  one  to  sit  idly  by  un- 
til the  blow  has  fallen. 

In  the  third  place,  the  history  of  typhoid 
fever  in  Madison  should  have  given  the  de- 
fendant reasonable  grounds  for  anxiety.  We 
have  the  record  of  the  reported  cases  for  a 
period  of  eight  years.  It  is  as  follows:  In 
1907,  ten  cases;  1908,  fifty-five  cases;  1909, 
fifteen  cases;  1910,  twenty-one  cases;  1911, 
sixteen  cases;  1912,  nine  cases;  1913,  four 
cases;  1914,  five  cases.  The  evidence  as  to 
the  number  in  1915  when  the  last  epidemic 
occurred,  of  which  the  plaintiff's  case  was 
one,  was  objected  to  by  the  defendant  and 
excluded.  But  the  Chairman  of  the  Board 
of  Health  had  already  testified  that  for  the  ten 
years  ending  December  31,  1915,  there  had 
been  one  hundred  and  sixty-two  reported 
cases,  or  an  average  of  more  than  sixteen 
each  year.  This  revealed  a  condition,  in  a 
village  of  two  thousand  inhabitants,  that 
called  for  investigation  and  action.  After 
the  epidemic  of  1908,  with  its  fifty-five  cases, 
the  defendant,  after  conferences  with  the 
Board  of  Health,  extended  the  intake  pipe 
up  the  river  about  seven  hundred  feet,  and  to 
a  ppint  even  farther  than  the  Board  had 
recommended.  That'  however  only  partially 
solved  the  problem,  because  [168]  in  1909 
there  were  fifteen  cass,  in  1910,  twenty-one, 
and  in  1911,  sixteen.  For  the  next  three 
years  the  number  diminished,  the  lowest  be- 
ing in  1913,  four  cases. 

In  the  fourth  place  and  finally  the  de- 
fendant had  been  specifically  and  frequently 
warned. 

The  conditions  on  the  bank  of  the  river 
and  on  the  streams  continued,  and  to  in- 
crease the  peril,  Bingham,  twenty  miles  up 
the  river,  installed  a  partial  sewage  system 
with  which,  including  both  public  and  pri- 
vate sewers,  twenty  residences  besides  the 
hotel  were  connected.  All  this  sewage 
emptied  into  the  Kennebec  River.  This  pos- 
sible peril  Mr.  Evans  had  taken  pains  to 
guard  the  officers  of  the  company  against  as 
early  as  1908,  and  on  October  7,  1912,  he 
informed  them  of  the  installation  of  the  Bing- 
ham sewers  and  their  likelihood  to  affect  the 
water  supply.  The  officers  of  the  company, 
however,  made  no  investigation  to  ascertain 
the  condition  at  Bingham  or  the  quantity  of 
sewage  that  was  coming  into  the  river  from 
that  source. 

Repeated  warnings  had  been  given  to  tho 
company  by  Mr.  Evans,  but  without  apparent 
avail.    On  April  14,  1913,  he  wrote:     "Dur- 
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ing  the  past  year  there  has  been  evidence  of 
more  drainage  water  entering  the  upper  riv- 
er. This  has  not  been  enough  to  seriously 
affect  this  water  as  yet.  It  should  however 
be  understood  that  with  the  natural  increase 
in  population  on  the  upper  watershed,  and 
especially  with  the  introduction  of  sewage 
systems  by  the  towns  above  your  intake,  seri- 
ous pollution  of  the  water  is  sure  to  take 
place  in  the  future;  and  so  it  would  be  well 
to  be  prepared  for  such  a  condition  by  con- 
sidering the  desirability  of  either  filtering 
the  river  water  or  using  a  lake  or  ground 
supply."  On  October  13,  1913,  Mr.  Evans 
again  reported:  "The  analysis  shows  this 
water  to  be  in  the  poorest  chemical  condition 
that  I  have  found  it  during  the  past  two 
years.  The  recent  rains  have  washed  into  the 
river  much  organic  refuse,  which  had  accumu- 
lated on  the  banks  during  the  Summer,  and 
the  increased  current  has  brought  some  little 
sulphite  wash  to  the  intake.  ...  No  sew- 
age bacteria  were  found  in  this  sample,  so 
that  its  use  for  drinking  should  not  eause 
intestinal  disease.  It  is  worthy  of  note,  how- 
ever, that  if  sulphite  wastes  are  being  brought 
to  your  intake,  that  there  is  the  chance  of 
sewage  wastes  also  being  brought  down  when 
once  sewage  systems  appear  in  the  towns 
above  you.  At  the  [169]  present  time  the 
water  is  safe  to  drink,  but  it  is  not  of  high 
quality.  .  .  .  It  is  entirely  probable  that 
means  will  have  to  be  adopted  to  purify  this 
water  in  the  near  future.  ** 

This  caution  was  repeated  in  Mr.  Evans' 
report  of  January  12,  1914,  in  these  plain 
words:  "As  I  have  called  to  your  notice 
before,  this  water  is  one  that  is  sure  to  be- 
come polluted  as  soon  as  sewers  are  installed 
by  the  towns  on  the  upper  river,  and  is  like- 
ly to  be  so  polluted  for  short  times  after 
heavy  rains  in  the  Spring  and  fall.  As  a 
result  the  water  is  one  that  should  be  care- 
fully watched  and  provision  made  for  sterili- 
zation of  the  water  at  once  on  the  installa- 
tion of  sewers  by  the  towns  above  you.  It 
would  be  preferable  to  have  such  a  plant  for 
emergency  use  in  the  spring  and  fall  even 
now."  Sewers  had  already  been  installed  in 
Bingham,  but  not  in  the  intervening  town 
of  Solon,  so  far  as  the   evidence  discloses. 

Ck>nfronted  with  all  these  facts,  the  natu- 
ral conditions  of  the  source  of  supply,  the 
lurking  perils  on  either  bank,  the  sewage 
sjrstem  above,  the  persistence  of  the  disease 
year  after  year,  the  repeated  warnings  and 
suggestions  of  the  State  Chemist,  especially 
during  the  two  years,  1913  and  1914,  im- 
mediately preceding  the  last  outbreak,  what 
steps  did  the  defendant  take,  after  the  ex- 
tension of  its  intake  pipe  ia  1909,  to  pro- 
tect its  supply -or  to  filter  or  sterilise  it  be- 
fore distribution?  Practically  nothing.  At 
one  time  the  State  Chemist  spent  two  days 


on  the  ground  in  an  investigation,  and  the 
superintendent  states  that  no  conclusion  was 
reached  although  they  viewed  the  water  with 
suspicion.  The  superintendent  also  sent  a 
bottle  of  water  four  times  a  year  to  Mr. 
Evans  for  analysis,  and  received  his  reports 
thereon,  stating  that  "in  its  present  condi- 
tion" it  was  suitable  for  drinking  purposes, 
but  at  the  same  time  incorporating  the  cau- 
tions and  suggestions  before  referred  to. 

What  practical  good,  it  may  properly  be 
asked,  did  the  securing  of  the  quarterly  analy- 
sis accomplish?  None  whatever.  If  fur- 
nished no  preparation  against  the  predicted 
day  of  evil.  When  that  day  came  1915,  the 
Company  was  helpless.  Ordinary  prudence 
would  have  prompted  the  anticipation  of  that 
day,  and  the  avoidance  of  the  epidemic  either 
by  going  to  some  other  source  of  supply  or 
by  the  proper  filtratiofn  of  the  water  from 
this  source.  The  former  remedy  may  have 
been  disproportionately  expensive,  but  the 
latter  could  and  should  have  been  provided. 

[170]  The  excuse  offered  by  the  defendant 
is  that  it  always  stood  ready  to  install  a 
filter  and  had  so  notified  the  Madison  Village 
Corporation,  but  its  members  were  not  in 
favor  of  the  plan.  There  is  evidence  which 
leads  us  to  believe  that  these  people  were  not 
opposed  to  the  purification  of  the  water,  but 
doubted  whether  it  could  be  made  suitable 
for  drinking  purposes  by  the  proposed  filtra- 
tion. 

However  that  may  be,  the  duty  rested  on 
the  defendant  to  use  due  care  and  diligence 
in  providing  its  customers  with  a  supply  of 
wholesome  water,  and  if  the  conditions  were 
such  that  ordinary  prudence  and  vigilance  dic- 
tated the  installation  of  a  filtration  plant, 
one  should  have  been  installed.  The  plaintiff's 
rights  were  not  affected  by  the  views  of  the 
Village  Corporation. 

Reverting  now  to  the  rule  defining  the  de- 
fendant's duty,  it  is  the  opinion  of  the  court 
that  the  exercise  of  reasonable  care  on  the 
part  of  the  defendant  would  have  discovered 
the  reasonable  probability  of  infection  from 
typhoid  germs  long  prior  to  the  plaintiff's  ill- 
ness, and  that  being  so,  it  became  the  duty  of 
the  defendant  to  adopt  whatever  precautionary 
measures  were  reasonably  proper  and  neces- 
sary, under  the  circumstances,  to  protect  the 
community  which  it  served  from  the  risk 
of  infection.  No  protective  measures  were 
adopted  or  attempted.  Something  more  than 
masterly  inactivity  was  demanded.  Hayes  v. 
Torrington  Water  Co.  88  Conn.  609,  supra. 
Jones  V.  Mt.  Holly  Water  Co.  87  N.  J.  L. 
106,  supra. 

3.  Plaintiff's  Contbibutoby  NBaLTGENcn. 

But  the  defendant  contends  that  even 
granting  the  existence  of  negligence  on  its 
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part,  thp.re  was  similar  negligence  on  the  part 
of  the  plaintiff  which  precludes  recovery. 

It  relies  upon  Green  v.  Ashland  Water  Co. 
101  Wis.  258,  77  N.  W.  722,  70  Am.  St.  Rep. 
911,  43  L.R.A.  117,  where  the  court  held  as 
follows : 

"If  the  source  of  supply  be  contaminated 
with  sewage  for  a  long  period  of  time,  causing 
typhoid  epidemics  annually  in  the  commu- 
nity for  several  years,  and  the  facts  in  that 
regard  be  notorious  and  a  matter  of  common 

,  knowledge,  the  presumption  is  that  members 
of  such  community  of  ordinary  intelligence 
have  notice  of  that  situation;  and  in  the 
absence  of  evidence  to  the  contrary  that  pre- 
sumption will  prevail  and  preclude  a  recov- 
ery by  a  person  injured  by  the  use  of  such 
water,  on  the  ground  of  his  contributory 
fault.  Therefore,  if  ,one  drinks  water  fur- 
nished by  a  water  company,  with  knowledge 
or  [171]  reasonable  means  of  knowledge,  that 
it  is  dangerously  polluted  with  sewage,  he 
takes  upon  himself  the  risk,  and  if  he  die, 
there  may  be  no  recovery  on  the  ground  of 
deceit  or  negligence.  Notice  may  be  implied 
from  a  general  knowledge  of  the  facts  in  the 
community."  The  facts  in  that  case  warrant- 
ed the  court  in  finding  contributory  negli- 
gence on  the  part  of  plaintiff.  The  court 
states  them  to  be  in  part  as  follows  i  "He 
(the  plaintiff)  knew  that  the  sewage  of  the 
city  was  drained  into  the  bay,  and  that  the 
defendant's  water  supply  was  taken  there- 
from. He  was  an  intelligent,  reading,  work- 
ing man.  He  took  one  of  the  city  papers 
wherein  the  dangers  of  taking  water  from 
the  bay  were  discussed.     He  had  typhoid  fe- 

•  ver  in  hi3  family  six  months  before  he  was 
stricken,  his  w4fe  being  the  afflicted  party. 
She  was  attended  by  Dr.  Hosmer,  one  of  the 
plaintiff's  witnesses,  who  was  thoroughly  con- 
versant with  the  condition  of  defcjadant's 
water  supply  and  who  probably  talked  with 
the  deceased  on  the  subject  as  he  did  with 
intelligent  men  generally,  it  being  a  matter 
of  common  talk.  .  .  .  The  facts  in  that 
regard  were  understood  in  the  city  generally, 
and  had  been  the  subject  of  discussion  at 
public  meetings  and  in  the  City  Council,  and 
in  the  newspapers  and  among  the  people  for 
a  long  time.  There  is  no  evidence  in  the  rec- 
ord to  rebut  the  presumption  that  the  de- 
ceased had  notice  of  what  was  so  commonly 
known."  Under  these  facts  the  court  held 
that  the  plaintiff  did  not  exercise  due  care. 
No  such  facts  however  exist  in  the  case  at 
bar.  The  plaintiff,  it  is  true,  had  lived  in 
Madison  four  years  ending  in  1909,  and  there- 
fore must  have  known  of  the  typhoid  epi- 
demic of  1908.  But  after  that  time  he  was 
absent  from  Madison  for  live  years  and  un- 
til late  September,  1914.  During  the  three 
months  before  he  was  stricken  tliere  was  no 
general  discussion  of  the  subject,  no  public 


meetings  so  far  as  the  record  shows,  and  he 
testifies  that  he  had  no  reason  to  distrust 
the  quality  of  the  water.  No  warning  had 
ever  been  given  him.  This  testimony  is  not 
overborne. 

The  defendant  argues  that  everything 
which  has  been  described  with  regard  to  the 
possibility  of  pollution  from  different  sources 
was  as  apparent  to  the  plaintiff  as  to  the 
defendant  and  imposes  the  same  want  of  due 
care  upon  the  one  as  the  other.  Not  so. 
The  two  parties  were  not  on  a  parity.  The 
plaintiff  was  not  in  law  held  to  such  strict 
account  as  the  defendant.  It  is  no  part  of 
the  duty  of  the  consumer  to  investigate 
the  water  supply  and  ascertain  possible 
[172]  sources  of  pollution.  That  duty  rests 
on  the  water  company  together  with  the  fur- 
ther duty  of  taking  such  positive  action  as 
is  nec^sary  for  the  protection  of  its  cus- 
tomers. It  cannot  shift  these  obligations  to 
the  shoulders  of  the  plaintiff.  While  there- 
fore the  doctrine  of  contributory  negligence 
obtains  in  this  class  of  cases,  as  in  all  others 
of  actionable  negligence,  its  enforcement  de- 
pends upon  the  peculiar  facts  and  circum- 
stances of  each  case,  and  these  facts  and  cir- 
cumstances must  be  weighed  in  the  light  of 
the  relation  between  the  parties. 

This  case  is  barren  of  any  evidence  tend- 
ing to  prove  want  of  due  care  on  the  part 
of  the  plaintiff.  He  did  what  the  ordinarily 
prudent  water  taker  would  have  done  under 
the  same  circumstances  and  thereby  fulfilled 
the  measure  of  duty  resting  upon  him. 

Our  conclusion  therefore  is  that  the  plain- 
tiff has  maintained,  by  a  fair  preponderance 
of  the  evidence,  the  three  elements  embraced 
in  this  action,  and  is  entitled  to  recover. 

According  to  the  stipulation  under  which 
this  case  was  reported  to  this  court,  damages 
are  to  be  assessed  by  agreement  in  the  sum 
of  fifteen  hundred  dollars  in  case  the  action 
Ib  sustained.     The  entry  must  therefore  be, 

Judgment  foe  plaintiff  for  $1500. 


NOTE. 

The  reported  case  holds  that  a  water  com- 
pany must  exercise  a  high  degree  of  care  to 
furnish  to  consumers  pure  and  wholesome 
water,  and  that  actual  notice  of  the  impurity 
of  the  water  is  not  essential  to  charge  the 
company  with  liability,  it  being  liable  for 
a  failure  to  discover  conditions  which  would 
have  been  revealed  by  the  exercise  of  due  dili- 
gence. It  is  further  held  that  a  consumer 
who  becomes  ill  from  typhoid  fever  need  not» 
in  order  to  hold  the  water  company  liable, 
show  by  positive  and  direct  testimony  that 
his  illness  is  caused  by  impurity  of  the  water, 
circumstances  tending  reasonably  to  such  a 
conclusion  being  sufficient  to  make  a  case  for. 
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the  jurj.  The  liabilitj  of  a  water  company 
to  a  consumer  for  furnishing  impure  water 
is  discussed  in  the  note  to  Gosser  v.  Ohio 
Valley  Water  Co.  Ann.  Cas.  1915C  685. 


KINO 


V. 

HARTFORD  FIRE  INSURANCE  COM- 
PANY, 


KINO 

V. 

8PRINOFIEIJ>    FIRE    AND    MARINE 
INSXneiANCE  COMPANY. 

Minnesota   Supreme   Court — June   23,   1910. 

133  Minn.  322;  16S  N.  W,  435. 


Fire  Insiirai&oe  —  Condition  against 
Ascignment  of  Property  ^  Chattel 
Mortgage  aa  Assignment. 

A  policy  of  fire  insurance  provided  that  it 
should  become  void  if  the  property  insured 
was  "assigned"  without  the  permission  of 
the  insurer,  and  further  that  any  change 
material  to  the  risk  should  avoid  the  policy 
unless  the  company  was  promptly  notified 
thereof.  The  insured  gave  a  bill  of  sale  of 
the  insured  property  as  security  for  an  in- 
debtedness, retaining  pos^^ession.     It  is  held: 

(1)  The  insured  property  was  not  **as- 
signed"  in  violation  of  the  provision  of  the 
policy  by  giving  the  bill  of  sale,  which  was  in 
legal  efTect  a  chattel  mortgage. 

(2)  Whether  there  was  a  change  material 
to  the  risk  was  a  question  for  the  jury,  and 
its  finding  thereon  is  sustained  by  the  evi- 
dence. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 


Appeal  from  District  Court,  St.  Louis 
county:     Danceb,  Judge. 

Two  actions  by  George  R.  King,  plaintiff 
in  each  action,  against  Hartford  Fire  In- 
surance Company  of  Hartford,  Connecticut, 
and  Springfield  Fire  and  Marine  Insurance 
Company  of  Springfield,  Massachusetts,  de- 
fendants respectively.  Judgments  for  plain- 
tiff. Defendants  appeal.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Spencer  d  Spencer  for  appellants. 
Fryberger,  Ftiltan  d  Spear  for  respondent. 

[322]  BuNN,  J. — These  actions  were  tried 
together  in  the  court  below  and  argued  as 
one    [323]    case   in   this  court.     They   were 


brought  to  recover  on  fire  insurance  policies 
issued  by  the  respective  defendants  on  the 
tug  Osprey,  owned  by  plaintiff.  The  trial 
resulted  in  a  verdict  for  the  amount  of  the 
policy  and  interest  against  each  defendant, 
and  each  appealed  to  this  court  from  an 
order  denying  its  motion  for  judgment  not- 
withstanding the  verdict  or  for  a  new  trial. 

The  facts  are  not  in  dispute,  and  are  as 
follows:  On  February  5,  1915,  plaintiff  was 
the  owner  of  the  steam  tug  Osprey,  then 
lying  in  a  slip  in  the  harbor  of  Duluth.  He 
applied  to  Duluth  insurance  brokers  for 
$10,000  insurance  on  the  tug.  Tlie  brokers 
placed  the  order  for  insurance  with  a  firm  in 
Toronto,  Canada,  who  secured  a  policy  for 
$5,000  from  each  of  the  defendant  companies. 
The  policies  were  "dated  at  Toronto,  Feb.  5, 
1915,"  and  insured  the  tug  against  loss  or 
damage  by  fire  for  the  term  of  one  year. 
Each  provided  that  it  should  not  be  valid, 
unless  countersigned  by  the  duly  authorized 
agent  of  the  insurer  at  Toronto,  and  each 
was  so  countersigned.  The  policies  were  in 
the  Ontario  standard  form.  Each  contained 
the  following  conditions: 

"Any  change  material  to  the  risk  and  with- 
in the  control  or  knowledge  of  the  assured 
shall  avoid  the  policy  as  to  the  part  affected 
thereby,  unless  the  change  is  promptly  noti- 
fied in  writing' to  the  company  or  its  local 
agent." 

"If  the  property  insured  is  assigned  with- 
out a  written  permission  indorsed  hereon  by 
an  agent  of  the  company  duly  authorized  for 
such  purpose,  the  policy  shall  thereby  become 
void,  but  this  condition  does  not  apply  to 
change  of  title  by  succession,  or  by  operation 
of  the  law,  or  by  reason  of  death." 

On  March  9,  1915,  without  the  consent  of 
or  notice  to  the  insurers,  plaintiff  executed 
and  delivered  to  F.  K.  Randall  a  bill  of  sale 
of  the  tug;  this  bill  of  sale  was  absolute  on 
its  face,  and  was  duly  recorded  in  the  office 
of  the  collector  of  customs  at  Duluth.  The 
tug  remained  in  plaintiff's  possession.  The 
insurers  did  not  know  that  a  bill  of  sale  of 
the  tug  had  been  given  until  after  the  tug 
was  destroyed  by  fire,  on  April  13,  1015. 

The  answers  of  defendants  set  up  the  sale 
of  the  tug  without  their  consent  or  knowl- 
edge, alleging  that  such  sale  and  transfer 
were  in  violation  of  the  conditions  above 
set  out.  The  reply  alleged  that  the  bill  of 
sale  was  given  as  collateral  security  only, 
and  that  the  risk  was  not  materially  [324]  in- 
creased thereby.  The  only  issues  on  the  trial 
related  to  this  bill  of  sale,  as  to  whether  it 
constituted  an  "assignment"  of  the  insured 
property,  and  whether  it  constituted  a 
"change  material  to  the  risk."  Tlie  evidence, 
admitted  over  defendants'  objection,  showed 
without  contradiction  that  the  bill  of  sale 
was  given  only  as  collateral  security  for  an 
indebtedness  of  plaintiff  to  the  City  National 
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Bank  of  Duluth,  Randall,  who  was  an  em- 
ployee of  the  bank,  acting  as  trustee.  The 
court  instructed  the  jury  that  the  bill  of 
sale  was  in  legal  effect  a  chattel  mortgage 
only,  and  did  not  constitute  an  assignment 
of  the  property  in  violation  of  the  conditions 
of  the  policy.  The  question  of  increase  of 
risk  was  submitted  to  the  jury  under  proper 
instructions,  and  was  necessarily  determined 
by  the  verdicts  against  the  defendants. 

The  assignments  of  error  are  directed  to 
various  rulings  of  the  trial  court,  but  really 
present  but  two  questions,  which  may  be 
thus  stated:  (1)  Was  the  insured  property 
"assigned"  by  the  giving  of  the  bill  of  sale? 
(2)  Was  there  a  material  increase  of  risk, 
as  a  matter  of  law,  and  is  the  verdict  that 
there  was  not  sustained  by  the  evidence? 

1.  There  can  be  no  doubt  that  it  was  per- 
missible to  prove  by  parol  that  the  bill  of 
sale  was  a  chattel  mortgage,  and  that  the 
evidence  conclusively  so  proves.  The  ques- 
tion is  then,  was  the  tug  "assigned,"  within 
the  meaning  of  the  condition  of  the  policy, 
when  the  owner  gave  to  a  creditor  a  chattel 
mortgage  thereon?  Plaintiff  contends  that 
these  are  Ontario  contracts;  defendants,  that 
the  law  of  Minnesota  governs.  The  policies 
were  in  the  Ontario  standard  form,  were  so 
labeled,  and  were  dated  and  countersigned  at 
Toronto.  But  we  need  not  decide  what  law 
governs,  further  than  to  remark  that  defend- 
ants should  not  complain  if  we  follow  the 
decisions  of  the  Canadian  courts  hereinafter 
referred  to,  finding  nothing  conflicting  with 
them  in  the  decisions  in  this  state  or  in  this 
country. 

Defendants  rely  strongly  upon  the  defini- 
tion of  the  words  "assignment"  and  "  assign" 
as  given  in  dictionaries  and  in  decided  cases, 
asserting  that  an  "assignment"  of  property 
is  a  transfer  by  one  person  to  another  of  the 
whole  of  any  property,  or  of  any  estate  or 
right  therein.  The  argument  is  that  a  chat- 
tel mortgage,  as  between  the  parties,  passes 
not  only  an  estate  or  right  in  the  property 
to  the  mortgagee,  but  the  legal  title,  leaving 
only  a  right  of  redemption  in  the  mortgagor. 
This  is  all  true,  but  it  does  not  determine 
that  the  parties  to  the  contracts  involved  in 
the  cases  at  bar  [325]  intended  by  the  lan- 
guage used  to  provide  that  the  giving  of  a 
chattel  mortgage  on  the  insured  property 
avoided  the  policies.  Notwithstanding  the 
chattel  mortgage,  plaintiff  still  had  posses- 
sion of  the  insured  property  and  an  interest 
therein  to  protect  by  insurance;  he  still  had 
an  insurable  interest.  The  cases  hold  quite 
generally  that  what  such  a  provision  as  the 
one  under  discussion  is  intended  to  provide 
against,  is  a  transfer  or  assignment  of  the 
insured's  entire  interest  in  the  property,  so 
that  he  does  not  retain  an  Insurable  interest 
and  that  a  chattel  mortgage  is  not  such  a 
transfer  or  assignment.    The  Canadian  cases 


interpreting  the  identical  provision,  which  is 
a  part  of  the  form  required  by  the  Cana- 
dian law,  are  uniformly  to  the  above  effect. 
Sands  v.  Standard  Ins.  Co.  26  Grant  Ch. 
(U.  C.)  113,  27  Grant  Ch.  (U.  C.)  167;  Mc- 
Queen  v.  Phoenix  Mut.  F.  Ins.  Co.  4  Can.  S. 
Ct.  660;  W^ade  v.  Rochester  German  Ins. 
Co.  23  Ont.  L.  Rep.  636;  Pritchard  v.  Mer- 
chants Marine  Ins.  Co.  25  N.  Bruns.  232. 
The  American  cases,  while  not  so  directly 
in  point,  because  not  involving  a  construction 
of  the  precise  language  used  in  the  Canadian 
form,  are  not  in  conflict,  but  on  the  contrary 
are  in  accord,  generally  speaking,  on  the 
proposition  that  giving  a  chattel  mortgage 
does  not  divest  the  insured  of  all  insurable 
interest  in  the  property,  and  is  not  an  ^'as- 
signment"  of  the  property  within  the  mean- 
ing of  conditions  providing  for  forfeiture, 
if  the  interest  of  the  insured  be  "assigned" 
without  the  consent  of  the  insurer.  Hol- 
brook  V.  American  Ins.  Co.  12  Fed.  Cas.  No. 
6,589,  1  Curt.  193,  1  Am.  L.  Reg.  18;  Hitch- 
cock V.  North  Western  Ins.  Co.  26  N.  Y.  68; 
Griffey  v.  New  York  Cent.  Ins.  Co.  100  N. 
Y.  417,  3  N.  E.  309,  53  Am.  Rep.  202;  Bryan 
V.  Traders  Ina.  Co.  145  Mass.  389,  14  N.  E. 
454;  Loy  v.  Home  Ins.  Co.  24  Minn.  315,  31 
Am.  Rep.  346.  Many  other  cases  might  be 
cited  to  the  same  purport,  but  it  is  not  nec- 
essary. The  authorities  relied  on  by  defend- 
ant do  not  hold  the  contrary;  they  are  cases 
either  where  there  was  an  absolute  transfer 
by  the  insured  of  his  entire  interest,  or 
where  the  policy  contained  an  express  provi- 
sion against  mortgaging  the  property. 

We  hold  that,  by  giving  this  chattel  mort- 
gage, the  insured  property  was  not  "assigned" 
within  the  meaning  of  that  word  as  used  in 
the  policies  sued  upon.     . 

2.  W^e  are  unable  to  hold  that,  as  a  mat- 
ter of  law,  the  risk  was  materially  increased 
by  giving  the  bill  of  sale,  or  chattel  mort- 
gage, or  that  [326]  the  finding  of  the  jury 
on  this  question  is  not  supported  by  the  evi- 
dence. Increase  of  risk  is  always  a  question 
for  the  jury,  unless  in  a  particular  case  the 
evidence  is  so  conclusive  that  reasonable 
minds  cannot  differ. 

The  question  was  for  the  jury  in  the  case 
at  bar  and  its  decision  must  stand. 

We  find  no  other  points  that  require  men- 
tion.   The  order  in  each  case  is  affirmed. 


NOTE. 

GriTins  of  Chattel  Mortsafte  as  AmIsb- 
ment  or  Cliaiise  of  Interest  of  I*' 
snred  witkin  Proliibitioii  in  Fire  la- 
■nranoe  Policy* 

General  Rule. 

It  has  heea  held  quite  generally  that  a 
clause  in  a  fire  insurance  policy  prohibiting 
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an  assignment  by  the  insured  or  a  change  in 
the  title  or  interest  of  the  insured  is  intend- 
ed to  provide  against  an  entire  divesting  of 
the  interest  of  the  insured  in  the  property 
and  that  a  chattel  mortgage  given  by  him 
is  not  within  such  a'  provision  when  he  re- 
tains an  insurable  interest  in  the  property. 
Friezen  v.  Allemania  Fire  Ins.  Co.  30  Fed. 
3o2;  Holbrook  v.  American  Ins.  Co.  1  Curt. 
193,  1  Am.  L.  Reg.  18, 12  Fed.  Cas.  No.  6,589; 
Hanover  F.  Ins.  Co.  v.  Connor,  20  111.  App. 
297;  Rice  v.  Tower,  1  Gray  (Mass.)-  426; 
Judge  V.  Conn.  F.  Ins.  Co.  132  Mass.  521; 
VanDuesen  v.  Charter  Oak  F.  etc.  Ins.  Co. 
1  Robt.  (N.  Y.)  65,  1  Abb.  Pr.  N.  S.  349; 
Hennessey  v.  March  F.  Ins.  Co.  28  Hun 
(X.  Y.)  98;  Cal.  Union  Ins.  Co.  v.  Barwick, 
36  Neb.  224,  64  N.  W.  519;  Sovereign  Ins. 
Co.  V.  Peters,  12  Can.  Sup.  Ct.  33;  Sands 
V.  Standard  Ins.  Co.  26  Grant  Ch.  (U.  C.) 
113,  affirmed  27  Grant  Ch.  (U.  C.)  167; 
Pritchard  v.  Merchants  Marine  Ins.  Co.  26 
N.  Bruns.  232.  See  also  Delaware  Ins.  Co. 
V.  Hill  (Tex.)  127  S.  W.  283.  And  see  the 
reported  case. 

Thus  in  Hanover  F.  Ins.  Co.  v.  Connor,  20 
111.  App.  297,  it  was  held  that  the  giving 
of  a  chattel  mortgage  on  the  insured  property 
was  not  a  breach  of  a  condition  in  the  pol- 
icy voiding  it  in  case  of  a  sale  or  transfer 
or  any  change  of  title  or  possession,  whether 
by  legal  process,  judicial  decree,  voluntary 
transfer    or    conveyance.      The    court    said: 
"The   other  condition  was  undoubtedly  pro- 
spective in  its  operation.     It  provided  that 
if  said  property  should  be  sold  or  transferred, 
or  any  change  take  place  in  title,  or  posses- 
sion thereof,  whether  by  legal  process,  judi- 
cial decree,  voluntary  transfer  or  conveyance, 
the  policies  should  be  void.    It  is  then  alleged 
that  after  the  execiition  of  the  policies,  the 
assured  gave  a  chattel  mortgage  on  said  prop- 
erty to  W.  D.  Robinson  &  Co.  and  that  at 
the  date  of  the  loss  there  was  due  on  said 
mortgage  the  sum  of  about  $900.    Conditions 
of  this  character,  by  which  it  is  sought  to 
work   a   forfeiture  of  the   policies,   will   be 
strictly  construed  and  v^ill  not  be  enforced 
unless  the  facts  show  a  case  clearly  within 
their  provisions.    The  execution  of  the  chattel 
mortgage,  at  least  until   its  maturity,  w^as 
neither  a  sale  nor  transfer  of  the  property, 
nor  did  it  divest  the  insured  of  either  the 
title  or  possession.     It  was  a  mere  lien,  the 
legal   title  and  the  possession  remaining  in 
the  mortgagor.     There  is  no  sufficient  aver- 
ment that  the  mortgage  had  matured  prior 
to  the  loss.     The  length  of  time  it  was  to 
run  before  maturity  is  not  stated,  nor  are 
anv  facts  shown  from  which  the  date  of  its 
maturity   can   be  inferred.     It   is   true  the 
answers  allege  that  at  the  date  of  the  loss 
there  was  due  on  the  mortgage  the  sum  of 
about  $900,  but  the  use  of  the  word  'due' 


in  this  connection   is   equivocal,   as   it  may 
mean,  and  was  probably  intended  to  mean, 
simply  that,  at  the  time  of  the  loss,  the  sum 
of  about  $900  was  owing  on  the  mortgage. 
If  the  mortgage  had  matured  so  as  to  vest 
the  mortgagees  with  the  legal  title  to  the 
property,  the  garnishees  should  have  so  stated 
in  clear  and  unequivocal  language."    In  Friez- 
en V.  Allemania  F.  Ins.  Co.  30  Fed.  362,  it  was 
said :  "Was  the  policy  made  void  by  the  mort- 
gages upon  the  personal  property,  one  exe- 
cuted before  and  the  other  after  the  risk  was 
taken?     It  seems  quite  evident,  as  was  said 
by  the  court  in  Commercial  Ins.  Co.  v.  Spank- 
neble,  62  111.  63,  that  a  party  claiming  such 
a  forfeiture  is  strict!  juris,  and  must  bring 
himself  strictly  within  the  clause  of  forfei- 
ture to  defeat  the  right.    These  various  pro- 
visions in  the  policy,  bristling  with  conditions 
intended  to  hedge  the  right  of  the  underwrit- 
ers, and  contained  in  the  printed  portion  of 
the  policy,  are  put  there  by  the  company, 
and   for   its   benefit,   before   any  contract  of 
insurance    is   made.      If   there    is    any    am- 
biguity in   the  language  so  as  to  render  it 
capable  of  two  constructions,  that  should  be 
adopted  which  will  give  effect  to  the  policy, 
and  carry  out  the  intention  of  the  parties, 
because  it  must  be  considered,  in  the  absence 
of  fraud,  to  have  been  within  the  contempla- 
tion of  the  parties  when  the  insurance  com- 
pany had  issued  its  policy,  and  accepted  the 
premium,  that  in  case  of  a  loss  the  company 
is  to  pay,  unless  there  has  been  some  clear 
and  manifest  breach  of  the  conditions  on  the 
part  of  the  insured  which  works  a  forfeiture 
of  his  right.    Now,  the  language  of  the  policy 
in  regard  to  title  is  that  *the  interest  of  the 
assured  is  the  entire,  unconditional  and  sole 
ownership  of  the  property,  and  that  the  pol- 
icy shall  become  void  by  the  sale  6t  transfer,, 
or  any  change  in  title  or  possession,  of  the 
property  insured,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  con- 
veyance.'   Was  the  mortgagor  the  entire  and 
sole  owner  of  the  property  within  the  mean- 
ing of  the  firs^  clause,  when  the  policy  was 
issued,  or  does  the  subsequent  mortgage  con- 
stitute  a  voluntary    sale,   transfer,   or   con- 
veyance of  the  property,  the  mortgage  not 
being  foreclosed,  nor  the  possession  of  the 
assured   disturbed?     I   think   both   branches 
of  this  inquiry  must  be  answered  in  favor  of 
the  insured.    A  mortgage,  unaccompanied  by 
any  cfiange  in  the  possession,  is  not  a  sale, 
transfer,   or   alienation   within  the  ordinary 
acceptation  of  these  terms.    The  mortgagor  is 
still  the  owner.     A  mortgage  is  an  incum- 
brance  upon    the   property   created    for   the 
purpose  of  securing  the  payment  of  money, 
but  it  is  not  a  sale  or  alienation,  within  the 
usually    accepted    meaning    of   those   words. 
The  mortgagor  still  retains  the  exclusive  pos- 
session and   the  general  right  of  property^ 
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and  has  the  same  insurable  interest  that  he 
had  before  the  Mortgage  was  executed,  as, 
if  the  property  burns,  his  debt  remains  un- 
paid, and  the  entire  loss  falls  on  him.  It 
does  not  appear  that  any  questions  were  asked 
the  insured  in  regard  to  incumbrances  upon 
the  property;  and,  if  it  had  been  intended 
that  lie  should  guaranty  that  the  property 
was  free  from  incumbrance,  and  that  no  in- 
cumbrance should  in  future  be  put  upon  it, 
it  would  have  been  an  easy  matter  to  have 
used  language  to  convey  such  a  meaning 
clearly.  As  nothing  is  said  of  mortgages, 
and  the  language  used  does  not  necessarily 
or  fairly  include  mortgages,  it  must  be  pre- 
sumed that  the  parties  did  not  intend  to 
provide  against  them." 

However,   in  Citizens  Ins.  Co.  v.  Salterio, 
23  Can.  Sup.  Ct.  155,  14  Can.  L.  T.  360,  the 
eourt,  in  holding  that  a  chattel  mortgage  on 
insured  property  was  a  change  of  the  title 
which  violated  a  condition  in  the  policy  pro- 
hibiting a  sale,  transfer   or  change  of  title 
of  the  property,  said:      "This  is  an   appeal 
from  the  judgment  of  the  supreme  court  of 
Nova    Scotia,    in    favor    of    the    plaintiff,    in 
an  action  against  the  appellants,  as  defend- 
ants, upon  two  several  policies  of  fire  insur- 
ance executed  by  the  appellants,  the  one  for 
$1,000,   and  the  other   for  $2,000   upon   cer- 
tain stock  in  trade  of  the  plaintiff  mentioned 
and  described  in  the  policies.     The  policies 
are  identical  in  every  respect  except  in  the 
amounts  by  them  respectively  insured.    Each 
policy  was  subject  to  the  following,  among 
other   conditions:      ^Condition   No.   2. — Title. 
If  the  interest  of  the  assured  in  the  property 
be  anv  other  than  the  entire,  unconditional 
and  sole  ownership  of  the  property  for  the 
use  and  benefit  of  the  assured,  or  etc.,  etc., 
it  must'be  bq  represented  to  the  company  and 
so  expressed  in  the  written  part  of  the  pol- 
icy, otherwise  the  policy  shall  be.  void.     This 
policy  or  any  interest  in  it  shall  not  be  as- 
signable without  the  consent  of  the  company 
expressed   by   indorsement  made  hereon  and 
all  incumbrances  effected  by  the  assured  must 
be    notified    within    fifteen    days    therefrom, 
otherwise  this  policy  shall  be  void.     In  the 
event  of' any  sale,  transfer  or  change  of  title, 
in  the  property,  the  liability  of  the  company 
shall    thenceforth   cease/      By    an    indenture 
bearing  date  the  18th  October,  1890,  and  while 
these    policies    were    in    force,    the    plaintiff 
granted,    bargained,    sold,    assigned,    trans- 
ferred  and   set  over   all  the   stock   in  tracle 
whereon    the    said    insurances    were    by   the 
sa'id  policies  effected,  and  also  all  policies  of 
insurance  on  the  said  stock  and  all  renewals 
thereof,  to  Gault  Brothers  and  Company,  of 
Montreal,   by   way   of   security  for   payment 
to  them  of  the   sum   of  nine   thousand  and 
seventy-two  dollars,  to  have  and  to  hold,  to 
them    and    their    assigns    upon    trust    upon 


breach  of  any  of  the  covenants,  provisos  and 
agreements  in  the  said  indenture  contained 
to  sell  the  same  either  by  private  sale  or 
public  auction,  and  out  of  the  proceeds  aris- 
ing from  such  sale  to  pay  all  the  expenses 
connected  with  the  said  indenture  and  the 
said  sale,  and  then  to  retain  and  reimburse 
themselves   the   said  sum   of  nine  thousand 
and  seventy- two  dollars  with  interest  thereon 
at  and  after  the  rate  of  five  per  centum  per 
annum,   or   any   balance   that   may   then   be 
due  to  them,  rendering  the  balance,  if  any 
there  be,  to  the  said  plaintiff,  his  executors, 
administrators,   or  assigns,  provided  always 
that  if  the  plaintiff  should  well  and  truly  pay 
or   cause   to   be   paid   unto  the   said   Gault 
Brothers  and  Company  or  their  assigns  the 
said  sum  of  $0,072  with  interest  thereon  at 
the  rate  aforesaid,  the  whole  to  be  paid  with- 
in  eighteen   months   from   the   first   day   of 
November,  1800,  in  instalments  made  payable 
at  certain  days   and  hours  in  the  said   in- 
denture mentioned,  then  that  the  said  inden- 
ture should  become  void,  but  otherwise  should 
remain  in  full  force  and  effect;   and  it  was 
by  the  said  indenture  agreed,  that  until  de- 
fault in  payment  or  other  default,  it  should 
be  lawful  for  the  plaintiff  to  retain  posses- 
sion and  use  of  the  said  goods,  chattels  and 
premises  thereby  conveyed  or  intended  so  to 
be,  and  to  sell  and  dispose  of  the  same  in  the 
ordinary   and    usual   course   of   trade.     Pro- 
vided always  and  it  w^  thereby  agreed,  by 
and  between  the  parties  thereto,  that  if  any 
legal    proceedings    should    be    taken   or    any 
judgment  entered  against  the  said  plaintiff 
by  any  person  or  persons,  or  execution  issued 
against  him   or   attempted   to   be   levied  on 
said  property  thereby  conveyed  or  intended 
so  to  be^  or  any  part  thereof  be  seized,  at- 
tached or  distrained  upon,  or  in  case  of  any 
other  default  in  the  provisions  of  the  said 
indenture,  then  that  it  should  be  lawful  for 
the  said  Gault  Brothers  and  Company,  etc., 
etc.,  to  take  immediate  possession  of  and  sell 
the  said  property  as  thereinbefore  provided, 
before  the  expiration  of  the  said  period  of 
eighteen  months.     ...     It  appears  by  the 
same  condition  No.  2  that  the  policies  were 
effected   upon   the  assurance  and  faith  that 
the   assured   had   the   entire,   unnconditional 
and  sole  ownership  of  the  property  insured  for 
the  use  and  benefit  of  the  insured,  and  it  was 
provided  by  the  last  clause  of  that  condition 
that  4n   the  event  of  any  sale,  transfer  or 
change  of  title  in  the  property  insured,  the 
liability  of  the  company  should  thenceforth 
cease.*     Now  although  the  case  of  Sovereign 
Ins.  Co.  v.  Peters,  12  Can.  Sup.  Ct.  33,  which 
has  also  been  relied  upon  in  the  courts  below, 
may  well  be  an  authority  for  holding  that  the 
words  ^sale'   and  'transfer'  in  this  sentence 
must,    as    the    word    'assign'    in    Sovereign 
Ins.  Co.  V.  Peters,  supra,  be  construed  as  mean- 
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iDg  an  absolute  assignment,  sale  or  transfer, 
and  so  tliat  such  words  would  not  include 
a  mortgage,  still,  to  the  words  'cliange  of 
title'  a  more  extended  meaning  must  be  at- 
tached. They  must  be  construed  to  compre- 
hend any  'change'  from  the  entire,  uncondi- 
tional and  sole  ownership  of  the  insured  in 
the  property  insured;  and  that  a  chattel 
mortgage  is  such  a  change  of  title  cannot, 
I  think,  be  doubted.  So  likewise  docs  it,  as 
appears  to  me,  come  within  the  words  of  the 
condition  which  provides  that  all  *incum- 
brances  eflfected  by  the  assured  must  be  noti- 
fied within  fifteen  days  therefrom,  otherwise 
the  policy  shall  be  void.'  This  word  Hiiaim^ 
hrances'  here  used  refers  more  naturally  to 
the  property  insured  than  to  the  policy,  but 
if  it  is  to  be  understood  as  meaning  an  'in- 
-cumbrance'  or  charge  upon  the  policy  itself, 
the  assignment  in  the  indenture  of  the  pol- 
icies contained  in  the  indenture  to  operate 
as  collateral  security  to  Gault  Bros.  &  Co.  for 
the  debt  secured  by  the  indenture  is,  I  think, 
such  an  'incumbrance,'  which,  by  the  means  of 
the  transfer  not  being  assented  to  by  the 
appellants  as  required  by  the  condition  in 
the  policies,  avoids  the  policies."  And  see 
Torrop  v.  Imperial  F.  Ins.  Co.  26  .Can.  Sup. 
Ct.  585;  Kanady  v.  Gore  Dist.  Mut.  F.  Ins. 
Co.  44  U.  C.  Q.  B.  261. 

Application  of  Rule. 

In  Sovereign  F.  Ins.  Co.  v.  Peters,  12  Can. 
Sup.  Ct.  33,  the  facts  were  stated  as  follows: 
"^The  firm  of  'Peters  &  Sutherland,  of  the 
city  of  St.  John,  N  B.,  effected  an  insurance 
for  the  sum  of  $2000  with  the  Sovereign  Fire 
Insurance  Company  on  their  stock  of  boots 
■and  shoes  in  the  premises  in  which  they  did 
business.  Not  long  after,  the  said  Peters  & 
Sutherland  executed  a  chattel  mortgage  on 
their  stock  of  boots  and  shoes,  being  the  prop- 
erty covered  by  the  said  insurance,  in  favor 
of  Charles  H.  Peters,  the  respondent,  who 
allowed  them  to  remain  in  possession  of,  and 
soil,  the  said  stock.  While  the  said  mortgage 
was  outstanding  the  said  stock  was  destroyed 
t)y  fire,  and  the  company  refused  to  pay  the 
insurance  on  the  ground  that  the  chattel 
mortgage  was  a  breach  of  a  condition  in  the 
policy  that  the  property  insured  should  not 
be  assigned  without  the  written  consent  of 
the  company  indorsed  on  the  policy.  The 
mortgagee  brought  a  suit  in  equity  against 
the  company  to  recover  the  insurance,  and 
a  decree  was  made  in  his  favor.  The  com- 
pany then  appealed,  by  consent  between  the 
parties,  to  the  supreme  court  of  Canada." 
The  court  in  holding  that  the  chattel  mort- 
gage was  not  an  assignment  within  the  pol- 
icy said:  "The  third  condition  of  the  policy 
is  as  follows: — If  the  property  insured  is 
assigned  without  the  written  consent  of  the 
Ann.  Cas.  1018D. — 55. 


company,  at  the  head  office,  indorsed  thereon, 
signed  by  the  secretary  or  assistant  secre- 
tary of  the  company,  this  policy  shall,  there- 
by, become  void,  and  all  liability  of  the  com- 
pany shall  thenceforth  cease;  but  this  con- 
dition does  not  apply  to  change  of  title  by 
succession,  or  by  the  operation  of  the  law,  or 
by  reason  of  death.  .  .  .  We  have  there- 
fore only  to  decide  as  regards  the  mortgage. 
I  have  no  doubt  that  Peters  and  Sutherland, 
after  the  mortgage  given  as  security,  had  an 
insurable  interest  in  the  property  covered  by 
the  policy.  That  after  the  mortgage  they 
might  have  insured  the  property-  covered  by 
it,  and  that  the  creation  of  the  security  by 
the  mortgage  was  not  such  a  transfer  or  as- 
signment of  the  property  as  is  prohibited  by 
the  third  condition  of  the  policy.  The  as- 
signment therein  referred  to,  is  one  by  which 
the  property  is  absolutely  and  wholly  as- 
signed, so  that  no  interest  in  it  remains  in 
the  assignor.  Such  is  not  the  case  where  the 
security  by  mortgage  is  given  on  the  insured 
property.  I  have  no  doubt  of  the  correctness 
and  validity  of  the  decision  appealed  from 
to  the  court,  and  am  therefore  of  the  opinion 
the  appeal  should  be  dismissed  with  costs." 
In  Sands  v.  Standard  Ins.  Co.  26  Grant  Ch. 
(U.  C.)  113,  affirmed  27  Grant  Ch.  (U.  C.) 
167,  among  the  conditions  of  the  policy  sued 
on  were  the  following:  "If  the  property  in- 
sured is  assigned  without  a  written  permission 
indorsed  hereon  by  an  agent  of  the  company, 
duly  authorized  for  such  purpose,  the  policy 
shall  hereby  become  void;  but  this  condition 
does  not  apply  to  change  of  title  by  succes- 
sion or  by  the  operation  of  law,  or  by  reason 
of  death."  .  .  .  "When  property  (insured 
by  this  policy)  or  any  part  thereof  shall  be 
alienated,  or  in  case  of  any  transfer  or  change 
of  title  to  the  company  insured,  or  any  part 
thereof,  or  of  any  interest  therein  without  the 
consent  of  this  company  first  indorsed  hereon, 
or  if  the  property  hcfeby  insured  shall  be 
levied  upon  or  taken  into  possession  or  cus- 
tody under  any  legal  process,  or  the  title 
be  disputed  in  any  proceeding  at  law  or  in 
equity,  this  policy  shall  cease  to  be  binding 
upon  the  company."  The  court  in  holding 
that  the  execution  of  a  mortgage  by  the  in- 
sured was  not  a  violation  of  the  condition 
against  alienation  or  assignment  said:  "The 
defendants  were  incorporated  by  the  40  Vic. 
ch.  60,  0.,  and  are  not  a  Mutual  Insurance 
Company.  There  is,  therefore,  nothing  in  the 
nature  of  the  company  to  avoid  the  policy  by 
a  subsequent  mortgage  so  long  as  the  insured 
retains  an  insurable  interest.  In  Mutual 
Companies,  on  the  contrary,  where  the 
insured  becomes  a  member  of  the  company 
and  the  property  is  liable  for  its  proportion 
of  losses  to  other  members,  a  mortgage  with- 
out the  approbation  and  consent  of  the  com- 
pany may  well  be  considered  as  avoiding  the 
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policy.  But  here  the  question  turns  entirely 
on  the  meaning  to  be  given  to  the  terms 
aliened  or  assigned  in  the  statutory  condition. 
And  in  assuming  that  aliened  is  to  be  read 
in  the  condition,  and  is  equivalent  to  as- 
signed, I  am  doing  no  injustice  to  the  com- 
pany, as  alienation  is,  perhaps,  a  wider  word 
than  assignment.  Xuw  alienation  comprises 
any  method  wherein  estates  or  property  are 
voluntarily  resigned  by  one  man  and  accepted 
by  another;  whether  that  be  effected  by  sale, 
gift,  marriage  settlement,  devise,  or  other 
transmission  of  property  by  the  mutual  con- 
sent of  the  parties,  2  Bl.  Com.  257.  And  an 
fissignment  is  properly,  a  transfer,  or  making 
over  to  another  of  the  right  one  has  in  any 
estate;  but  it  is  usually  applied  to  an  estate 
for  life  or  years;  and  it  differs  from  a  lease 
only  in  this,  that  by  a  lease  one  grants  an 
interest  less  than  his  own,  reserving  to  him- 
self a  reversion :  in  assignments  he  parts  with 
the  whole  property,  2  Bl.  Com.  326.  These 
definitions  point  to  the  absolute  transfer  of 
the  property,  a  transfer  by  which  the  one 
party  parts  with  all  his  interest,  not 
reserving  to  himself  any  right  or  claim. 
I  am  not  only  at  liberty,  but  I  am  bound, 
to  assume,  that  the  legislature  in  fram- 
ing the  statutory  conditions  were  aware 
of  the  legal  meaning  of  these  terms,  and 
by  the  use  of  either  of  them  were  guarding 
against  such  an  unconditional  transfer.  I  may 
also  assume  that  they  were  aware  of  the  con- 
ditions frequently  used  in  policies  of  insur- 
ance, and  notably  by  the  Niagara  District 
Mutual  Co.  which  has  afforded  so  much  oc- 
casion to  judicial  interpretation  of  its  pol- 
icies, which  provides  for  the  policy  being 
void,  if  the  insured  shall  'alienate  condition- 
ally by  mortgage;*  and  being  in  possession  of 
this  knowledge  deliberately  made  use  of  a 
phrase  which  technically  and  in  its  ordinary 
sense  means  an  unconditional  transfer.  Web- 
ster  defines  an  assignment,  so  far  as  the  pres- 
ent purpose  is  concerned,  to  be,  *A  transfer  of 
title  or  interest  by  writing:  the  conveyance 
of  the  whole  interest  which  a  man  has  in  an 
estate,  usually  for'  life  or  years.  It  differs 
from  a  lease  which  is  the  conveyance  of  a 
less  term  than  the  lessor  has  in  the  ewtate.' 
And  aUenation  he  defines  as  *A  transfer  of 
title,  or  the  legal  conveyance  of  property  to 
anotlier.'  In  neither  of  these  is  there  any 
difference  between  the  legal  and  popular  sig- 
nification. I  am  aware  that  a  power  of  sale 
tliough  generally  construed  to  mean  a  sale 
out  and  out,  may  yet,  when  the  intention 
can  be  gathered  from  the.  instrument,  be  in- 
terpreted to  mean  a  mortgage  or  conditional 
sale:  Stroughill  v.  Ansety,  1  De  G.  M.  &  G. 
(Eng.)  645.  For  instance,  if  it  is  for  raising 
a  particular  charge,  and  the  estate  is  settled 
subject  to  that  charge,  then  it  may  be  proper, 
under  the  circumstances,  to  raise  the  money 


by  mortgage,  and  the  court  will  support  it  as 
a  conditional  sale,  as  something  within  the 
power,  and  as  a  proper  mode  of  raising  the 
money:  lb.  But  from  what  am  I  to  infer  any 
such  intention  here?  Not  from  the  nature  of 
the  contract;  for,  so  long  as  the  mortgagor  re- 
tains an  insurable  interest  the  company  suffer 
no  wrong,  and  there  is  no  agreement  other 
than  what  may  be  deduced  from  the  condi- 
tion. But  some  authorities  are  to  be  found 
that  go  a  long  way  to  decide  the  point.  The 
original  Mutual  Insurance  Co.  Act,  by  sec. 
10,  enacted  that  if  the  property  were  alien- 
ated by  sale  or  otherwise  the  policy  should 
become  void;  and  in  Hobson  v.  \V.  D. 
Mut.  F.  Ins.  Co.  6  U.  C.  Q.  B.  536,  the  late 
Sir  J.  B.  Robinson,  C.  J.,  said,  The  legislature 
mean  that  upon  alienation  by  ''sale  or  other- 
wise," i.  e.,  by  gift,  exchange,  devise,  etc.,  so 
that  the  insured  ceases  to  be  owner,  his  policy 
shall  be  void,  but  his  grantee  may  have  it 
confirmed  to  him  on  his  alienation.'  And 
again,  in  construing  the  same  clause  in  the 
act  in  Burton  v.  Gore  Dist.  Mut.  F.  Ins.  Co. 
14  r.  C.  Q.  B.  342,  352,  the  same  learned 
jud^e  says,  that  'alienation  by  way  of  mort- 
gage (if  the  term  can  be  allowed),  lias  been 
held  not  to  come  within  the  prohibition  in 
other  (than  mutual  insurance)  cases,  even 
where  the  terms  of  the  charter  or  the  policy 
do,  as  in  our  act  now  under  consideration, 
declare  that  the  policy  shall  be  void  when 
the  building  shall  be  "alienated"  by  sale  or 
otherwise.'  And  in  the  same  case  in  equity, 
all  the  judges  held  that  to  be  the  true  con- 
struction of  the  statute.  The  present  chan- 
cellor, then  vice-chancellor,  said  that  the  con- 
sent of  the  company  was  only  required  in  the 
case  of  alienation;  and  he  agreed  with  Rob- 
inson, C.  J.,  that  the  transfer  there,  a  mort- 
gage, was  not  an  alienation  within  the  mean- 
ing of  the  act.  '  In  the  recent  case  of  Smith 
v.  Niagara  Dist.  Mut.  F.  Ins.  Co.  38  I'.  C. 
Q.  B.  570,  Gwynne,  J.,  while  criticising  the 
judgments  in  Burton  v.  Gore  Dist.  Mut.  Ins. 
Co.  14  U.  C.  Q.  B.  342,  both  in  the  Queen's 
Bench  and  in  this  court,  yet  concurs  with 
Sir  John  B.  Robinson  and  all  of  the  judges 
in  this  court,  that  a  mortgagee  is  not  an 
alienee  within  the  meaning  of  that  section,  it 
being  intended  to  apply  to  absolute  alienees 
only,  wlfo  could,  more  consistently  wiih  the 
nature  and  principal  of  mutual  insurance 
companies,  become  members  of  the  company 
in  lieu  and  stead  of  the  original  proprietor. 
From  these  other  cases  it  seems  that  the 
phrase  ^alienation  by  sale  or  other  wise,*  of 
much  more  extensive  signification  than  aliena^ 
Hon  or  assigniiienty  alone,  docs  not  include 
an  alienation  by  way  of  mortgage,  in  cases  of 
insurance  in  Mutual  Insurance  Companies; 
and,  as  we  have  seen,  there  is  the  r-ithority 
of  C.  J.  Robinson  for  holding  that  a  fortiori 
it  does  not  include  a  mortgage  in  cases  of 
insurance    in    other    companies    where    tlie 
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policy  contains  a  similar  prohibition.  Mr. 
Phillips  on  Insurance,  sees.  93,  880,  says, 
That  mortgaging  the  insured  premises  is  not 
an  alienation  under  a  provision  of  a  charter 
making  the  policy  void  on  an  alienation  by 
sale  or  otherwise/  and  cites  a  number  of  cases 
in  the  American  courts  that  fully  sustain  the 
proposition:  Conover  v.  Mutual  Ins.  Co.  3 
Denio  (N.  Y.)  254;  Shepherd  v.  Union  Mut. 
F.  Ins.  Co.  38  N.  H.  232 ;  Rollins  v.  Columbian 
Mut.  F.  Ins.  Co.  25  X.  H.  200;  Folsom  v. 
Belknap  County  Mut.  F.  Ins.  Co.  30  N.  II. 
231;  Jackson  v.  Massachusetts  Mut.  F.  Ins. 
Co.  23  Pick.  (Mass.)  418.  And  see  Clarke  on 
Insurance,  192  et  seq.  The  recent  act  relat- 
ing to  Mut.  F.  Ins.  Co.  30  Vict.  Ch.  44,  §  39, 
R.  S.  O.  ch.  161,  §  41,  provides  apparently 
for  a  mortgage,  avoiding  a  policy  in  such 
companies.  That  may  be  a  proper  enough 
provision,  bnt  the  question  here  does  not 
relate  to  a  Mutual  Company,  and  is  to  be 
decided  upon  the  terms  of  the  condition 
alone." 

In  Taylor  v.  Merchants',  etc.  Ins.  Co.  83  la. 
402,  49  X.  W.  994,  the  court  in  holding  that 
the  execution  of  a  chattel  mortgage  to  one 
who  had  an  insurable  interest  in  the  property 
at  the  time  of  the  issuance  of  the  policy  did 
not  affect  the  ownership  or  possession  of  tlie 
personal  property  covered  by  the  chattel 
mortgage  as  to  defeat  the  policy  said:  "The 
policy  is  issued  to  the  plaint  iff  against  loss 
by  fire  upon  a  building  used  as  a  mill,  and 
the  machinery  therein.  It  is  stipulated  in 
the  policy  that  'loss,  if  any,  [shall  be]  pay- 
able to  Johnson  &  Rliode,  as  their  interest 
may  appear,  for  material.'  The  application 
shows  that  the  plaintiff  is  the  owner  of  the 
property  insured,  and  that  the  personal  prop- 
erty covered  by  the  policy  is  not  encumbered, 
but  nothing  is  said  as  to  the  incumbrances  on 
the  real  estate.  The  policy  contains  a  stip- 
ulation to  the  effect  that  it  shall  be  void  if 
any  change  takes  place  in  the  title,  ownership 
or  possession  of  the  property  insured.  It  is 
insisted  that  a  chattel  mortgage  executed  to 
Johnson  and  Hhode  so  changed  the  title  of 
the  property  as  to  avoid  the  policy  under  the 
stipulation.  The  insurance  upon  the  build- 
ing cannot  be  affected  by  the  stipulation,  for 
the  reason  that  the  chattel  mortgage  does  not 
cover  the  house.  In  our  opinion,  the  chattel 
mortgage  did  not  affect  such  a  change  of  the 
ownership  or  possession  of  the  personal  prop- 
erty covered  by  it  as  to  defeat  the  policy. 
The  policy  and  application  show  that  John- 
son and  Rhode  had  an  interest  in  the  insured 
property  for  material  furnished.  This  fact 
is  also  shown  by  the  evidence.  What  that 
interest  was  is  not  shown,  further  than  that 
it  arose  upon  an  indebtedness  for  material 
furnished.  It  is  to  be  regarded  as  an  insur- 
able interest,  for  the  parties  so  treat  it  in  the 
policy,  which  covered  the  interest  when  it 
WAS    originally    issued.     Xow,    the   chattel 


mortgage  would  not  have  the  effect  of  chang- 
ing or  destroying  that  insurable  interest; 
nor  did  it  affect  or  change  the  plaintiff's 
interest  in  the  property.  He  had  the  same  in- 
terest after  the  mortgage  as  before,  namely, 
the  title  subject  to  the  claim,  lien  or  interest 
held  by  Johnson  and  Rhode,  whatever  that 
may  be.  Assuming  that  the  plaintiff  owned 
tlie  title  to  the  property,  Johnson  and  Rhode 
had  an  insurable  interest  when  the  policy  was 
issued,  and  that  interest  continued  after  the 
chattel  mortgage  was  executed.  The  chattel 
mortgage  is  but  a  security  for  a  debt,  the 
'ownership  remaining  in  the  mortgagor.  Hub- 
bard V.  Hartford  F.  Ins.  Co.  33  la.  325.  The 
plaintiff,  both  before  and  after  the  mortgage, 
held  the  ownership  of  the  property  subject  to 
the  interest  of  Johnson  and  Rhode.  There 
was,  therefore,  no  change  in  the  title,  own- 
ership or  possession  of  the  property  wrought 
by  the  chattel  mortgage,  which,  therefore,, 
did  not  avoid  the  policy.  The  district  court 
in  instructions  to  the  jury  held  to  this  ef- 
fect." 

In  Holbrook  v.  American  Ins.  Co.  1  Curt. 
193,  1  Am.  L.  Reg.  18,  12  Fed.  Cas.  No.  6,580; 
the  facts  and  holding  of  the  court  were  stated 
as  follows:  "This  was  an  action  on  a  policy 
of  insurance  against  fire,  underwritten  by  the 
defendants  in  the  sum  of  $7,500,  on  moveable 
machinery,  and  stock,  in  a  cotton-mill;  the 
destruction  of  the  property  by  fire  being 
admitted  and  the  preliminary  proof  of  loss 
required  by  the  policy  having  been  proved,  the 
defense  turned  on  two  clauses  in  the  policy, 
which  were  in  the  following  words:  *And  if 
the  said  insured,  or  their  assigns,  shall  here- 
after make  any  other  insurance  on  the  same 
property,  and  shall  not  forthwith  give  notice 
thereof  to  this  corporation,  and  have  the 
same  indorsed  on  this  instrument,  or  other- 
wise acknowledged  by  them  in  writing,  this 
policy  shall  cease,  and  be  of  no  further  effect.' 
.  .  .  *The  interest  of  the  assured,  in  this 
policy,  is  not  assignable,  unless  by  consent  of 
this  corporation,  manifested  in  writing,'  and 
in  case  of  any  transfer  or  termination  of  the 
interest  of  the  insured  in  this  policy,  either 
by  sale,  or  otherwise,  without  such  consent, 
this  policy  shall,  from  thenceforth,  be  void 
and  of  no  effect.'  It  appeared  that  on  the 
25th  of  April,  1850,  while  the  policy  was  in 
force,  and  before  the  loss,  the  plaintiffs  made 
a  bill  of  sale  of  a  large  part  of  the  property 
mentioned  in  the  policy,  to  Shepherd,  Wright 
&  Ripley,  of  Xew  York,  who  were  the  plain- 
tiffs' factors,  and  to  whom  the  plaintiffs  were 
indebted,  for  a  balance  of  account,  in  the  sum 
of  $20,910,  and  at  the  same  time  and  as  part 
of  the  same  transaction.  Shepherd,  Wright  & 
Ripley  executed  an  instrument  in  the  follow- 
ing words:  'This  indenture,  made  this  twen- 
ty-fifth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  by  and 
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between  Messrs.  Shepherd,  Wright  &  Ripley, 
of  the  city,  county,  and  state  of  New  York, 
commission  merchants,  of  the  one  part,  and 
Sylvanus,  Holbrook  &  Company,  of  North- 
Bridge,  county  of  Worcester,  and  state  of 
Massachusetts,  of  the  other  part,  witnesseth, 
that  the  said  .Shepherd,  Wright  &  Ripley  do 
hereby  lease,  demise,  and  let  unto  the  said 
Holbrook  &  Company,  all  that  portion  of 
cotton  machinery  which  the  said  Holbrook  & 
Company  have  sold  to  said  Shepherd,  Wright 
&  Ripley,  by  bill  of  even  date,  amounting  to 
the  sum  of  $20,910,  all  now  in  good  running 
order,  placed  in  the  mill  now  occupied  by  the 
said  Holbrook  &  Company — to  hold  for  the 
term  of  live  years  from  date,  the  said  lessees 
yielding  and  paying  therefor  at  the  office  of 
Messrs.  Shepherd,  Wright  &  Ripley,  New 
York,  the  sum  of  $2,100  annually;  and  when- 
ever the  said  Holbrook  &  Company,  or  their 
representatives,  have  or  do  pay  the  sum  of 
$20,910,  and  interest  upon  that  amount  at 
the  rate  of  seven  per  cent  per  aUnum,  the'  said 
lessors  agree  to  sell  it  to  them,  and  the  said 
lessors  do  promise  that  while  the  lessees  and 
their  representatives  pay  the  rent,  taxes,  and 
insurance,  and  keep  the  same  in  good  repair, 
tliey  shall  peaceably  enjoy  the  same.  The 
said  lessees  promising  to  pay  the  rent  at  the 
time  aforesaid,  and  to  quit  and  deliver  up  the 
same  at  the  end  of  the  term  in  as  good  order 
as  the  same  now  are.  In  witness  whereof, 
the  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  above  written. 
Shepherd,  Wright  &  Ripley,  (L.  S.)  Sylvanus 
Holbrook  &  Co.  (L.  S.)  Signed,  sealed,  and 
delivered  in  presence  of  Philander  Hale.' 
Ripley,  one  of  the  firm,  testified  that  the 
object  of  the  parties  was  to  give  and  take 
security  for  their  balance  of  account;  that 
there  was  no  consideration  paid  by  them,  and 
no  change  was  made  in  their  accounts,  or  the 
mode  of  keeping  them,  in  consequence  of  the 
conveyance.  That  his  firm  instructed  their 
agents  at  Worcester,  Massachusetts,  to  ob- 
tain insurance  on  their  interest  in  the  prop- 
erty, and  a  policy  was  obtained  at  the  How- 
ard ofiice,  in  Lowell,  for  $5,000,  and  another 
for  the  same  sum  at  another  ofiice  in  Rome, 
N.  Y. ;  that  the  plaintiffs  did  not  know  of  the 
existence  of  either  of  these  policies  so  far  as 
the  witness  knew  or  believed.  That  the 
amounts  of  these  policies  had  been  paid  to 
his  firm,  and  carried  into  a  special  account, 
the  name  of  which  he  could  not  recollect,  but 
it  contained  nothing  but  the  premiums  and 
the  two  sums  of  $5,000  each;  and  that  when 
they  should  settle  with  the  plaintiffs,  the 
balance  of  this  account  would  be  passed  to 
their  credit.  The  policy  at  the  Howard  office 
was  produced,  and  it  appeared  to  have  orig- 
inally described  the  insured  as  mortgagees, 
but  the  word  had  been  erased.  In  their  rep- 
resentation, claim,  and  proof  of  loss,  Shep- 
herd, Wright  k  Ripley  did  not  treat  theirs  as 


a  mortgage  interest,  but  as  being  the  whole 
property,  subject  to  a  prior  mortgage  to  a 
third  person."  The  court  in  holding  that  a 
conveyance  treated  as  a  mortgage  in  equity 
would  not  end  the  interest  of  the  insured 
said:  "The  clause  in  the  policy,  which  de- 
clares the  interest  of  the  insured  therein 
assignable,  has  no  application  to  this  case, 
unless  the  insured  by  making  such  a  transfer 
of  the  property  as  deprived  them  of  their  in- 
surable interest  therein,  have  worked  'a  ter- 
mination of  the  interest  of  the  insured  in 
this  policy'  within  the  meaning  of  this 
clause;  and  the  inquiry  is,  has  there  been 
such  a  termination?  The  first  reason  why 
their  interest  in  the  policy  is  not  terminated, 
is  found  in  the  fact,  that  only  a  part  of  the 
property  insured  was  conveyed  to  Shepherd, 
Wright  &  Ripley.  The  policy  continued  to 
cover  so  much  as  remained.  But  at  the  same 
time,  if  a  part  of  the  property  insured  was 
sold,  it  ceased  thereby  to  be  at  the  risk  of 
the  underwriters;  and  in  adjusting  the  loss 
on  the  residue,  the  amount  thus  sold  must  be 
treated,  as  if  not  put  at  risk,  and  the  sum 
insured  reduced  proportionately;  and  as  these  t 
plaintiffs  claim  to  recover  the  whole  amount 
insured  in  this  policy,  it  becomes  necessary 
to  consider  the  effect  of  the  conveyance  they 
made.  It  was  not  a  legal  mortgage,  for  that 
requires  a  defeasance,  which,  on  the  per- 
formance of  the  condition,  would  revest  the 
legal  title  in  the  grantors.  The  indenture 
contains  no  such  defeasance.  But  in  equity 
a  conveyance  of  property,  by  way  ot  «curity 
for  a  debt,  is  treated  as  a  mortgage,  wliat- 
ever  form  the  parties  may  ha^e  adopted  ^o 
effect  that  object.  In  this  case  they  have 
described,  in  words,  a  conditional  sale,  with 
a  right  of  repurchase;  but  as  it  clearly  ap- 
pears that  the  sole  considerati6n  was  a  debt 
due  from  the  grantors  to  the  grantees,  that 
the  debt  was  not  extinguished,  and  that  the 
only  object  the  parties  had  in  view  was  to 
give  and  take  security  for  that  debt,  and  the 
interest  which  should  accrue  thereon,  the 
conveyance  could  not  be  allowed  to  operate 
otherwise  than  as  a  mortgage  between  the 
parties.  Russell  v.  Southard,  12  How.  139, 
13  U.  S.  (L.  ed.)  927.  There  remained,  there- 
fore, in  the  plaintiffs  the  same  insurable 
interest  as  before;  for  the  property  standing 
as  security  only  for  their  debt,  the  loss  to 
them  by  its  destruction  would  be  the  same  as 
if  no  such  mortgage  interest  had  been  created. 
Higginson  v.  Dall,  13  Mass.  96;  Bartlet  v. 
Walter,  13  Mass.  267;  Gordon  v.  Massa- 
chusetts F.  etc.  Ins.  Co.  2  Pick.  (Mass.)  249; 
Lazarus  v.  Com.  Ins.  Co.  5  Pick.  (Mass.)  76, 

19  Pick.  81;  Gilbert  v.,  North  American  F. 
Ins.  Co.  23  Wend.  (N.  Y.)  43;  Swift  v. 
Vermont  Mut.  F.  Ins.  Co.  18  Vt.  305; 
Tittemore   v.    Vermont   Mutual   F.   Ins.   Co. 

20  Vt.  546.  Independent  of  this  clause 
in    the    policy,    and    of    other    facta    pre** 
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ently  to  be  mentioned,  it  might  have  been 
necessary  to  submit  to  the  jury  the  question, 
whether  this  change  in  the  title  was  material 
to  and  did  work  a  change  in  the  risk.  lu  the 
case  ol  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet. 
25,  7  U.  S.  (L.  ed.)  335,  the  supreme  court 
held  that  the  diiTerence  between  the  absolute 
legal  title  and  a  conditional  equitable  title 
might  be  material  to  the  risk,  and  tliat  it 
could  not  be  declared,  as  a  legal  result,  that 
one  was  in  substance  the  same  as  the  other, 
as  a  matter  of  insurance.  But  in  this  case 
the  underwritei.s  inquired,  befor-a  ni&kinp:  the 
insurance,  whether  the  propert\'  was  under 
mortgage,  and  ioc  how  much,  au'.l  to  whom, 
and  whether  the  mortgagee  had  insurance;  to 
these  inquiries  the  insured  replied,  in  writing, 
that  'the  property  is  mortgaged,  and  the 
mortgagee  has  no  insurance,  to  our  knowl- 
edge.' Having  been  satisfied  with  this  answer, 
and  content  to  effect  the  policy  without  know- 
ing the  amount  of  the  incumbrance,  it  would 
be  difficult  for  them  now  to  complain  of  the 
creation  of  an  incumbrance  on  the  property, 
the  possession,  and  custody,  and  substantial 
interest  of  the  in«iured  remaining  the  same. 
But  however  this  might  be,  I  consider  this 
clause  in  the  policy  as  governing  the  rights 
of  both  parties  in  this  particular.  It  provides 
only  for  a  termination  of  the  interest  of  the 
insured.  Nothing  short  of  that  is  to  avoid 
the  policy;  and  I  do  not  think  it  is  opi-n  to 
the  insurer  to  say,  that  though  less  than 
this  has  occurred,  the  policy  is  void.  If  it 
was  intended  to  have  a  change  in  the  legal 
title,  which  worked  no  change  in  the  insurable 
interest,  affect  the  policy,  they  should  not 
have  declared  that  a  termination  of  the  in- 
terest of  the  assured  should  have  that  effect, 
and  been  silent  as  to  all  other  changes  of 
interest.  T  am  of  opinion  that  there  is  no 
defense  to  any  part  of  the  claim,  under  this 
clause  ol  the  pohoy." 
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Municipal  Corporations  —  Commission 
Government  ^  Recall  of  Officer  ^  Va« 
lidity  of  Statnte. 

Acts  1911,  p.  345,  §  14,  providing  for  recall 
of  city  commissioner  under  the  commission 
form  of  government  for  the  city  of  Mobile, 
created  by  the  act,  is  void  as  violating 
Const.  1901,  §  175,  providing  that  municipal 
officers  may  be   removed   by   certain   courts. 


for  causes  specified  in  section  173;  since  the 
act  fixes  the  terra  of  office  at  three  years, 
and  the  additional  phrase  "until  his  successor 
is  elected  and  qua  lifted"  does  not  make  the 
term  indefinite  or  uncertain,  nor  does  section 
14  operate  upon  the  term  to  cut  it  down  to 
an  indefinite  or  unfixed  term,  but  operates 
only  upon  the  individual  commissioner. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Mobile  county: 
Browne^  Judge. 

Petition  for  writ  of  prohibition.  Lazarus 
Schwarz,  relator,  and  Price  Williams,  Pro- 
bate Judge,  defendant.  Judgment  for  rela- 
tor. Defendant  appeals.  The  facts  are  stated 
in  the  opinion.     Affibmed. 

Yerger  A  Foster  for  appellant. 

Bt evens,  McCorvey  d  McLeod  for  appellee. 

[40]  Matfuld,  J. — This  appeal  presents 
for  decision  the  question  whether  or  not  sec- 
tion 14  of  the  statute  creating  a  commission 
[41]  form  of  government  for  the  city  of  Mo- 
bile (Acts  1911,  p.  330),  is  violative  of  sec- 
tion 175  of  the  Constitution  of  1901. 

The  statute  creates  the  office  of  commis- 
sioner, and  fixes  the  term  of  office  at  three 
years,  "and  until  the  successors  are  elected 
and  qualified."  Section  14  thereof  then  pro- 
vides the  term  of  office  so  fixed,  by  an  election 
to  be  held  for  such  purpose.  The  evident  ef- 
fect of  this  provision  is  to  afi'ord  the  oppor- 
tunity and  means  of  removing  an  incumbent 
during  the  term  to  which  he  has  been  elected, 
without  any  cause,  except  that  the  majority 
of  the  voters  do  not  then  desire  that  he  shall 
continue  to  hold  the  office. 

Section  175  of  the  Constitution,  so  far  as 
here  applicable,  reads  as  follows.  "Mayors, 
intendants,  and  all  other  officers  of  incorpor- 
ated cities  and  towns  in  this  state  may  be 
removed  from  office  for  any  of  the  causes 
specified  in  section  173  of  the  Constitution, 
by  the  circuit  or  other  courts  of  like 
jurisdiction  or  a  criminal  court  of  the  coun- 
ty in  which  such  officers  hold  their  office, 
under  such  regulations  as  may  be  prescribed 
by  law;  provided,  that  the  right  of  trial  by 
jury  and  appeal  in  such  cases  shall  be  se- 
cured." 

Section  173  of  the  Constitution  enumerates 
the  causes  for  removal  as  follows:  "Wilful 
neglect  of  duty,  corruption  in  office,  incom- 
petency, or  intemperance  in  the  use  of  in 
intoxicating  liquors  or  narcotics  to  such  an 
extent,  in  view  of  the  dignity  of  the  office 
and  importance  of  its  duties,  as  unfits  the 
officer  for  the  discharge  of  such  duties, 
or  for  any  offense  involving  moral  turpitude 
while  in  office,  or  qommitted  under  the  color 
thereof,  or  connected  therewith,  etc." 
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A  majority  of  the  court  are  of  the  opin- 
ion, and  hold,  that  the  office  of  commissioner, 
created  by  the  statute,  is  within  the  protec- 
tion of  section  175  of  the  Constitution;  and 
tliat,  the  statute  fixing  the  term  of  office 
at  three  years,  an  incumbent  cannot  be  re- 
moved from  office  during  the  term  for  which 
he  is  elected,  by  recall  or  otherwise,  except 
by  the  mode  and  in  the  manner,  and  for  the 
causes,  fixed  in  the  constitutional  provisions 
above  quoted.  It  therefore  follows  that  sec- 
tion 14  of  the  statute  in  question  is  void 
and  of  no  effect,  and  that  appellee  cannot  be 
removed  from  office  by  recall,  the  mode  here 
attempted  to  be  invoked,  as  provided  in  that 
section  of  the  statute. 

The  case  made  bv  this  record  is  the  same 
in  legal  effect  as  that  made  in  Nolen  v.  State, 
118  Ala.  154,  24  So.  251,  and  the  two  cases 
are  not  distinguishable.  If  Moore  could  not 
be  removed  [42]  from  office  except  by  im- 
peachment, as  provided  by  section  175  of  the 
Constitution,  then  Schwarz  cannot  he  removed 
except  by  the  same  mode  and  in  the  same 
manner.  When  Moore  was  elected  to  office, 
there  was  in  force  a  statute  authorizing  the 
Governor  to  remove  him  and  appoint  a'  com- 
missioner in  his  stead.  Therefore  the  stat- 
utes fixing  his  term  and  providing  for  his 
election,  and  the  one  authorizing  his  removal, 
must  all  be  construed  together  and  as  if 
constituting  but  one  statute.  So  construing 
them,  the  court  held  that  he  could  not  be 
removed  except  by  impeachment,  because  the 
Constitution  provided  the  only  mode  of  re- 
moval of  such  officers  during  the  term  for 
which  they  were  elected.  There  can  be  no 
doubt  that  the  statute  in  question  fixes  the 
term  of  office  at  three  years  and  provides  for 
the  filling  of  the  office  by  election  and  other- 
wise; and,  when  a  person  is  elected  or  ap- 
pointed to  the  office  for  that  term,  then  the 
Constitution  says  that  he  may  not  be  re- 
moved by  the  mode  of  recall.  The  Constitu- 
tion and  the  statute  are  therefore  clearlv  in 
conflict,  and,  of  course,  the  Constitution  con- 
trols. The  inhibitions  of  the  Constitution 
must  be  read  into  all  statutes;  and,  when  so 
read  into  the  statute  in  question,  they  render 
inoperative  the  recall  provisions  of  the  stat- 
ute. 

The  phrase,  "until  his  successor  is  elected 
and  qualified,"  has  been  often  construed,  and 
held  not  to  add  any  additional  time  to  the 
term  fixed,  nor  to  make  the  term  in  the  least 
indefinite  or  uncertain.  If  this  recall  pro- 
vision were  valid,  then  the  Legislature  could 
provide  for  the  recall  of  all  county  and  munic- 
ipal officers,  and  all  other  officers,  if  the 
term  of  the  office  be  not  fixed  by  the  Consti- 
tution. It  was  the  evident  purpose  of  our 
Constitution  to  prevent  just  such  legislation 
as  this.     If  it  was  not  so  intended,  then  the 


provision  serves  no  purpose  and  is  a  dead 
letter. 

This  case  and  Nolen's  case  are  clearly  dis- 
tinguished from  Touart  v.  State,  173  Ala. 
453,  56  So.  211.  In  that  case,  there  was  no 
term  of  office  fixed  or  even  named  in  the  Con- 
stitution,  the  statutes,  or  the  order  appoint- 
ing the  incumbent.  The  decision  was  put 
solely  on  the  ground  that  there  was  no  term 
of  office  fixed,  and  consequently  no  removal 
was  necessary;  but  in  this  case,  and  in  No- 
len's  case,  the  statute  did  fix  a  term  of  three 
years,  and  then  attempted  to  provide  a  mode 
of  removal  different  from  that  provided  and 
guaranteed  by  section  175  of  the  Constitu- 
tion. In  the  opinion  in  Touart's  case,  it 
was  attemp^d  to  [43]  distinguish  that  case 
from  cases  like  the  one  at  bar,  and  Nolen'a 
case.  In  that  case  it  was  said:  '^hen  a 
person  is  appointed  to  an  office  the  term  of 
which  it  not  fixed  by  law,  he  is  then  and  ever 
after  regarded  as  holding  subject  to  the  will 
of  the  appointing  power;  and  this,  upon  the 
theory  that  the  power  of  removal  is  incident 
to  the  power  of  appointment;  and  when  he 
is  removed  he  is  not  thereby  deprived  of  any 
vested  right  or  function,  because  the  very  con- 
dition of  his  appointment  was  that  he  could 
be  removed  at  the  pleasure  of  the  appointing 
power."~173  Ala.  464,  56  So.  211. 

The  court  in  that  case  expressly  declined 
to  decide  whether  the  Governor  could  remove 
an  incumbent  who  was  appointed  for  a  fixed 
period,  but  under  a  statute  which  authorized 
the  Governor  to  remove  with  or  without 
cause;  and  so  declined,  because  no  such  case 
was  presented.  The  statute  now  under  dis- 
cussion presents  that  very  question,  except 
that  it  provides  that  the  incumbent  shall 
be  elected  instead  of  appointed,  and  may  be 
re-elected  instead  of  appointed,  and  may  be 
removed  by  a  vote  of  his  constituents,  rather 
than  by  the  Governor;  and  this  difference 
cannot  affect  the  result. 

The  case  of  State  ex  rel.  Thomas  v.  Gun- 
ter,  170  Ala.  165,  65  So.  283,  does  not  unhold 
the  constitutionality  ol  the  act  in  question, 
nor  preclude  the  respondent,  Schwarz,  from 
invoking  section  175  of  the  Constitution.  In 
the  act  involved  in  the  Thomas  case,  supra, 
the  Legislature  had  the  right  to  do  what 
was  done,  that  is,  to  change  the  term  of  of- 
fice,' except  that  such  change  could  not  be 
made  to  affect  an  incumbent  whose  term  had 
not  expired;  but,  as  both  Thomas  and  Brown 
assumed  office  after  the  term  was  shortened 
they  could  not  invoke  sections  68  and  150 
of  the  Constitution,  which  were  intended  to 
protect  incumbents.  There,  the  Legislature 
had  the  right  to  shorten  the  terms,  just  as 
it  could  have  done  here,  and,  if  Schwarz  had 
taken  the  office  after  the  term  was  short- 
ened, he  could  not  complain.  But  the  act 
.in  question  does  not  deal  with  the  term,  as 
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it  is  for  a  fixed  period  and  remains  the  same 
regardless  of  how  often  the  incumbent  may 
be  recalled.  It  merely  provides  for  a  remov- 
al of  the  incumbent  before  the  expiration  of 
the  term — which  violates  section  175  of  the 
Constitution  as  decided  in  the  Nolen  case, 
supra.  It  is  true  that  it  was  suggested  in 
the  opinion  in  the  Thomas  case  that  sections 
68,  150,  and  174  were  intended  to  apply  only 
to  incumbents,  but  the  citation  of  174  in  con- 
nection with  the  other  two  sections  was  in- 
apt, [44]  as  that  case  did  not  involve  a  law 
removing  an  incumbent  before  the  term  ex- 
pired. It  merely  shortened  the  term,  which 
the  Legislature  had  the  right  to  do,  and  one 
who  took  the  office  after  the  term  was  so 
fixed  could  not  complain  of  the  action  of 
the  Legislature.  Here,  the  Legislature  did 
something  which  the  Constitution  forbids,  as 
it  provided  for  the  removal  of  an  incumbent 
during  the  term  for  which  he  was  elected, 
and  did  not  deal  with  the  term. 

Affirmed. 

Anderson,  C.  J.  and  McClellan  and  Somer- 
ville,  J  J.,  concur. 

Thomas,  J.  {dissenting) . — This  appeal  is 
taken  by  Price  Williams  from  a  judgment 
prohibiting  him,  as  judge  of  probate  of  Mo- 
bile county,  from  finding  the  qualifications 
of  the  signers  to  the  petition,  filed  imder  the 
provisions  of  the  commission  government 
act,  seeking  the  recall  of  relator  as  a  com- 
missioner of  the  city  of  Mobile. 

In  1911  that  city  adopted  the  commission 
form  of  government,  pursuant  to  the  act  of 
1911  (Gen.  Acts,  pp.  330-365),  which  act 
is  still  efl'ective.  At  the  first  election  held 
for  commissioners,  Lazarus  Schwarz  was 
elected  for  the  long  term  expiring  on  the 
30th  day  of  September,  1914.  Thereafter,  on 
October  1,  1914,  he  was  elected  commission- 
er for  a  term  alleged  in  his  petition  for  pro- 
hibition not  to  expire  until  the  30th  day  of 
September,  1917. 

The  petition  for  recall,  filed  with  said  pro- 
bate judge  on  October  20,  1916,  purported  to 
be  signed  by  qualified  voters  of  the  city  of 
Mobile,  and  by  more  than  25  per  cent  of  the 
votes  cast  at  the  last  citv  election  wherein 
a  commissioner  for  the  city  of  Mobile  was 
elected.  On  receipt  of  this  petition,  it  was 
incumbent  on  the  probate  judge,  under  the 
provisions  of  the  act,  to  ascertain  the  quali- 
fications of  the  signers  thereof,  and  to  other- 
wise fully  discharge  his  duties  as  required 
by  the  act  relative  to  the  recall  of  a  com- 
missioner. Relator  filed  his  petition  (which 
is  now  before  us)  to  prohibit  said  judge  of 
probate  from  considering  said  petition  for 
recall,  as  required  by  the  provisions  of  the 
act.  After  answer,  the  writ  was  granted  and 
an. appeal  was  taken  to  this  court.  Error 
is  here  assigned  on  the  ruling  of  the  court. 


Thus  the  constitutionality  of  section  14  of 
the  commission  government  act  is  presented 
for  decision. 

The  commission  government  act  was  an  in- 
novation in  municipal  government  in  this 
state;  and  its  several  provisions  are  set 
[45]  forth  in  33  sections.  The  office  of  com- 
missioners, the  periods  of  incumbency  there- 
in, and  the  elections  therefor,  are  provided 
for  by  sections  4  and  10.  The  provision  for 
"recall"  is  found  in  section  14,  and  that  for 
filling  vacancies  in  sections  15  and  27.  Ap- 
pellant's contention  is:  "That  section  14  of 
the  act  of  1911,  being  the  *recall  section*  of 
said  act,  does  not  in  any  way  conflict  with 
section  175  of  the  Constitution,  now  invoked 
by  appellee  as  rendering  void  tlie  recall  sec- 
tion of  the  Commission  Government  Act. 
Under  the  cases  of  Nolen  v.  State,  118  Ala. 
154,  24  So.  251 ;  Hawkins  v.  Roberts,  122  Ala. 
130,  27  So.  327,  and  Touart  v.  State,  173 
Ala.  453,  56  So.  211,  it  is  clear  that  if  re- 
lator,  on  his  election  as  a  member  of  the 
board  of  commissioners  of  the  citv  of  Mobile, 
for  the  terra  of  three  vears,  under  the  act 
of  April  8,  1911,  became  vested  with  the 
tenure  of  the  office  for  the  term  of  three 
years,  then  relator  could  be  removed  from 
such  office  only  by  proceedings  as  prescribed 
by  section  175  of  the  Constitution." 

Appellee  insists  that  a  definite  and  fixed 
term  of  three  years  is  declared  by  the  act; 
that,  on  relator's  election  as  commissioner, 
he  became  vested  with  the  tenure  of  office. 
That  is  to  say,  that  section  14  of  the  act 
is  contrary  to  the  provisions  of  sections  173 
and  175  of  the  Constitution.  Statutory  con- 
struction is  governed  by  principles  long  es- 
tablished. More  than  a  century  ago,  that 
eminent  jurist.  Chief  Justice  Marshall,  an- 
nounced a  rule  of  interpretation  in  cases  in- 
volving alleged  conflicts  between  statutes  and 
Constitutions,  which  has  ever  since  com- 
manded the  respect  of  the  courts.  In  Fletcher 
V.  Peck,  6  Cranch  87,  3  .U.  S.  (L.  ed.)  162, 
he  declared  that  whether  a  law  be  void  for 
its  repugnance  to  the  Constitution  is,  at  all 
times,  a  question  of  much  delicacy,  "which 
ought  seldom,  if  ever,  to  be  decided  in  the 
affirmative,  in  doubtful  cases;"  that  it  is 
"not  on  slight  implication  and  vague  conjec- 
ture that  the  Legislature  is  to  be  pronounced 
to  have  transcended  its  powers,  and  its  acta 
to  be  considered  as  void.  The  opposition  be- 
tween the  Constitution  and  the  law  should 
be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incoinpatibility 
with  each  other."  This  language  has  been 
'quoted  from  in  whole  or  in  part  in  the  many 
cases  collected  in  vol.  1,  Rose's  Notes  on  U. 
S.  Repts.  390,  392;  and  was  adopted  by  Mr. 
Justice  Ormond  in  Owen  v.  Mobile  Branch 
Bank,  3  Ala.  258,  262. 
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In  Inland  Fisheries  Com'rs  v.  Holyoke  Wa- 
ter Power  Co.  104  Mass.  449,  6  Am.  Rep.  247, 
Mr.  Justice  Gray,  for  tlie  court,  declared 
[46]  that  unless  the  repugnancy  of  the  stat- 
ute to  the  Constitution  "is  manifest  and  un- 
avoidable/* the  enactment  must  be  upheld 
(Dartmputh  College  v.  Woodward,  4  Wlieat. 
518,  625,  4  U.  S.  (L.  ed.)  621;  Norwich  v. 
Hampshire  County,  13  Pick.  (Mass.)  60;  and 
in  Sweet  v.  Rechel,  159  U.  S.  393,  16  S.  Ct. 
43,  40  U.  S.  (L.  ed.)  188,  the  case  of  Fletcher 
V.  Peck,  supra,  is  cited,  and  by  the  court  it 
is  said:  "If  a  statute  may  or  may  not  be, 
according  to  circumstances,  within  the  limit 
of  legislative  authority,  the  existence  of  cir- 
cumstances necessary  to  support  it  must  be 
presumed." 

In  U.  S.  V.  Fairchilds,  1  Abb.  (U.  S.)  76,  1 
Am.  L.  Rep.  U.  S.  Cts.  58,  7  Am.  L.  Reg.  N.  S. 
306,  7  Int.  Rev.  Rec.  101,  16  Pittsb.  Leg.  J. 
343,  25  Fed.  Cas.  No.  15,067,  it  was  held  that 
the  case  must  be  "so  clear  that  no  reasonable 
doubt  can  be  said  to  exist."  To  the  like 
effect  was  the  rule  stated  in  George  v.  Con- 
cord, 45  N.  H.  437.  Chief  Justice  Shars- 
wood  said  that  "to  doubt  is  to  resolve  in  fa- 
vor of  the  constitutionality  of  the  act." — 
Com.  V.  Butler,  99  Pa.  St.  535. 

In  State  v.  Greene,  154  Ala.  249,  254,  46 
So.  268,  270,  the  rules,  by  which  a  statute 
is  to  be  tested,  are  stated  as  follows:  "First, 
that  the  Constitution  is  a  limitation,  not  a 
grant,  of  power;  second,  that  its  mandates 
are  the  supreme  law  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this 
government;  third,  that  the  propriety  and 
wisdom  of  enactments  bv  the  lawmakers  are 
questions  peculiarly  and  exclusively  within 
the  decisive  right  of  that  department,  and, 
if  the  act  under  investigation  contravenes 
no  provision  of  the  organic  law,  the  judiciary 
is  without  rightful  power  to  review  the  legis- 
lative determination  of  the  wisdom  and  pro- 
priety of  the  action  taken,  and,  fourth,  that 
every  enactment  is  presumptively  constitu- 
tional, and  therefor^  valid,  and  he  who  as- 
sails it  assumes  the  obligation  to  demon- 
strate beyond  a  reasonable  doubt  its  viola- 
tion  of  the  fundamental  law." 

Chief  Justice  Anderson  declared  in  State 
V.  Pitts,  160  Ala.  133,  145,  146,  49  So.  441, 
445,  686,  136  Am.  St.  Rep.  79,  that: 

"It  is  an  established  rule  of  construction, 
which  makes  it  the  imperative  duty  of  the 
court  to  uphold  a  statute,  when  it  is  fairly 
susceptible  of  two  interpretations,  one  of 
which  will  uphold  its  constitutionality,  and 
the  other  defeat  it,  though  the  adoption  of 
the  former  be  the  less  natural;  ut  res  magis 
valcat  quam  pereat." 

This  was  in  accord  with  the  statement-  of 
the  rule  by  Chief  Justice  Stone  in  Quartle- 
baum  Y.  State,  79  Ala.  1,  3.  So  in  State 
[47]  V.  Board  of  Revenue,  etc.  Com'rs,  180 


Ala.  489,  499,  61  So.  368,  371,  it  is  saidr 
"The  question  is  one  of  legislative  power,  and 
.  .  .  we  have  no  right  to  exercise  ourselves- 
about  the  policy  or  wisdom  of  the  statute^ 
.  .  .  the  Legislature  has  a  power  which, 
is  so  transcendent  that  it  cannot  be  confined 
within  any  bounds,  either  for  causes  or  per- 
sons, except  such  as  are  written  in  the  or- 
ganic law,  .  .  .  and  ...  he  who 
assails  a  statute  on  the  ground  that  it  is 
unconstitutional  assumes  the  burden  of  vin- 
dicating Ins  position  beyond  a  reasonable 
doubt.  State  v.  Greene,  154  Ala.  254,  4& 
So.  268." 

The  rule  in  this  state  is  now  well  estab- 
lished (1)  that  constitutional  provisions  de- 
signed for  the  "security  of  the  elementary 
rights  of  life,  liberty,  and  property  should 
be  construed  liberally  in  favor  of  the  citi- 
zen" (Sadler  v.  Langham,  34  Ala.  311;  Dor- 
man  v.  State,  34  Ala.  216;  State  v.  Birming- 
ham Southern  R.  Co.  182  Ala.  492,  62  So. 
77,  Ann.  Cas.  1915D  436)  ;  (2)  that,  where 
the  legislative  act  in  question  prescribes  a 
"rule  of  purely  governmental  policy,  or  re- 
lates merely  to.  the  conduct  and  administra- 
tion of  public  affairs,"  it  will  not  be  de- 
clared unconstitutional  unless  it  is  repug- 
nant to  the  organic  law  "bej'ond  a  reasonable 
doubt."  State  v.  Greene,  154  Ala.  249,  46> 
So.  268;  Ensley  v.  Simpson,  166  Ala.  366,  52 
So.  61;  Fairhope  Single  Tax  Corp.  v.  Mel- 
ville, 193  Ala.  289,  69  So.  466;  State  v.  Bir- 
mingham  Southern  R.  Co.  182  Ala.  492,  6'Z 
So.  77,  Ann.  Cas.  1915D  436;  Coolen  on  Const. 
Lim.  c.  7,  §  6;  State  v.  Smith,  187  Ala.  411» 
65  So.  942. 

The  Legislature  intended  by  the  provisions, 
of  section  14  of  the  commission  government 
act  to  secure  for  municipal  government  com- 
petent and  responsive  representatives  of  the 
people  in  the  conduct  of  the  domestic  af- 
fairs of  the  municipality.  To  that  end,  the 
act  retained  in  the  duly  qualified  voters  of 
the  municipality  the  directing  and  appoint- 
ing power.  This  was  undoubtedly  to  stimu- 
late a  constant  and  active  interest  in,  and 
supervision  over,  the  administrative  agenta 
of  the  municipality,  to  the  ends  of  fostering 
the  business,  rather  than  the  political  fea- 
ture of  the  city  government,  and  of  prevent- 
ing any  incompatability  between  the  form 
of  government,  and  its  actual  administration. 
This  has  been  the  ideal  of  publicists.  To 
lead  to  such  governmental  perfection,  there 
have  been  proposed  many  administrative 
features,  [48]  one  of  which  is  the  "recall." 
It  is  now  no  new  theory  of  administration, 
having  long  been  embodied  in  the  political 
Kvstenis  of  many  American  municipalities. 
This  effort  to  render  municipal  administra- 
tion responsive  to  the  real  governing  power 
— the  will  of  the  people  as  expressed  by  the 
qualified   electorate  of   the  municipality — is 
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not  opposed  to  public  policy.  The  wisdom 
of  puch  a  legislative  expedient  is  a  question 
with  which  we  have  no  concern.  It  is  re- 
sponsihility  exercised  bv  the  legislative 
branch  of  our  government.  Cooley,  Const. 
Lim.  (7th  ed.)  126;  State  v.  Berghoff,  158 
Ind.  349,  63  N.  E.  717.  Legislative  juris- 
diction was  long  ago  declared  by  Sir  Edward 
Coke  to  be  "so  transcendent  that  it  cannot 
be  confined  either  for  cause  or  person  with- 
in any  Ix^unds."  2  Coke,  Inst.  36.  This  con- 
stitutional axiom,  with  us,  of  necessity  im- 
plies that  the  act  is  legislative;  and  is  not 
in  nature  judicial  or  executive,  is  not  con- 
trary to  the  express  terms  of  the  Constitu- 
tion. Davis  V.  State,  68  Ala.  58,  44  Am.  Rep. 
128. 

In  the  ascertainment  of  the  legislative  will, 
we  must  look  to  the  whole  act,  and  not  alone 
to  separate  sections,  sentences,  or  expressions 
therein.  Mechanical  arrangement,  for  conve- 
nience, such  as  the  numbering  of  the  sec- 
tions, will  not  be  permitted  to  give  a  strained 
or  unnatural  construction,  or  to  defeat  the 
legislative  intent  as  declared  in  the  four  cor- 
ners of  the  act.  Related  subjects  found  in 
separate  sections  and  sentences  will  be  trans- 
posed and  read  together,  if  necessary,  to  find 
or  give  the  true  legislative  construction.  In 
re  Bull,  153  Cal.  715,  96  Pac.  366;  Oherna 
V.  State,  18  Ariz.  344,  Ann.  Cas.  1916D  94, 
146  Pac.  494.  This  is  but  the  application  of 
a  general  rule  of  construction  that:  "Effect 
is  to  be  given,  if  possible,  to  the  whole  in- 
htrument,  and  to  every  section  -and  clause. 
If  different  portions  seem  to  conflict,  the 
court  must  harmonize  them,  if  practicable, 
and  must  lean  in  favor  of  a  construction 
which  will  render  every  word  operative,  rath- 
er than  one  which  may  make  some  words 
idle  and  nugatory."  Cooley,  Const.  Lim. 
(7th  ed.)  p.  91;  2  Lewis'  Sutherland,  Stat. 
Con.  par.  380;  State  v.  Lane,  181  Ala.  646, 
6.35.  62  So.  31(2)  ;  State  v.  McLain,  58  Ohio 
St.  313.  50  N.  E.  907. 

If,  then,  we  are  not  hindered  by  the  ar- 
rangemcnt  of  the  several  provisions  made  in 
the  act,  set  forth  in  sections  4,  10»  14,  15,  and 
27  thereof,  for  the  selection  and  election  of 
a  representative  commission,  there  is  little 
dilTiculty  in  finding  the  legislative  wMll  be 
as  to  the  method  of  selection  and  election  by 
the  qualified  voters  of  the  municipality,  and 
as  to  the  limitations  upon  the  [49]  incumbency 
of  each  of  the  commissioners  so  designated. 
If  sections  4,  10  and  14  be  read  together, 
and  the  provisions  of  section  14  be  considered 
with  and  immediately  after  the  words,  "shall 
hold  office  for  three  years  and  until  his  suc- 
cessor is  elected  an'd  qualified,"  it  is  plain 
that  the  Legislature  intended  to  fix  an  in- 
determinate incumbency  in  office  within  the 
three-year  period.  If  such  was  the  case,  the 
commissioners  so  elected  took  a  limited  in- 


cumbency in  office  subject  to  termination  at 
the  will  of  the  electorate  of  the  municipality, 
expressed  at  any  time  within  three  years, 
and  at  all  events  at  the  end  of  three-vear 
period. 

Is  the  fixing  of  such  limited  incumbency 
in  office,  in  the  act  creating  the  office,  op- 
posed to  organic  law?  It  is  not  denied  that 
the  Legislature  was  supreme  in  declaring  the 
terms  of  incumbency  in  office.  It  might  have 
denied  the  right  to'  a  commissioner  to  suc- 
ceed himself,  or  have  declared  that  the  term 
of  incumbency  in  office  should  be  any  certain 
named  period,  or  should  be  indeterminate, 
or  should  terminate  on  the  happening  of  the 
contingencies  provided  for  in  sections  15  and 
27,  or  that  the  commissioners  should  hold 
office  subject  to  the  will  of  the  qualified  vo- 
ters of  the  municipality,  to  be  expressed  as 
provided  for*  in  the  act.  Pertinent  observa- 
tions on  the  right  of  the  Legislature  to  ex- 
ercise an  unrestricted  discretion  as  to  what 
shall  be  a  qualification  for  holding  office, 
were  made  in  State  v.  Teasley,  194  Ala.  574, 
69  So.  723,  725,  728.  It  has  the  same  power 
as  to  fixing  a  term  of  office  or  defining  the 
right  of  official  incurabenc^'  therein. 

The  lack  of  a  vested  right  to  office,  in  a 
commissioner,  is  not  left  to  implication;  the 
positive  legislative  declaration  conferred  only 
an  indeterminate  term  of  office.  The  Leg- 
islature not  being  restrained  by  constitution- 
al inhibition  in  fixing  the  term  of  incum- 
bency in  office  of  a  municipal  commissioner, 
such  term  of  incumbency  might  have  been 
declared  for  the  definite  period  of  three 
years,  instead  of  an  indeterminate  period 
within  a  fixed  number  of  years,  or  vice  ver- 
sa.  The  fact  that  the  electorate  must  he  ap- 
pealed to "every  three  years  did  not  create  a 
vested  right  in  a  three-year  term  of  office, 
but  only  such  right  of  incumbency  could  be 
acquired  by  election  as  was  expressly  de- 
clared by  the  terms  of  the  whole  act.  The 
concluding  words  of  section  4 — that  each 
pommissioner  elected  after  the  first  election 
thereinbefore  provided  for  "shall  hold  office 
for  three  years  and  until  his  successor  is 
elected  and  qualified.  The  election  in  this 
paragraph  [60]  authorized,  ,  .  .  shall 
conform  in  all  respects  to  the  provisions  and 
regulations  hereinafter  contained  with  re- 
spect to  elections  of  commissioners" — placed 
it  beyond  question  that  the  Legislature  was 
not  thus  fixing  a  three-year  vested  right  in 
the  officials  to  office,  in  either  section  4  or 
section  10.  Xor  was  the  act  a  legislative 
effort,  through  section  14,  to  evade  the  pro- 
visions for  impeachment  for  causes  declared 
in  section  173  of  the  Constitution.  Ko  ques- 
tion of  impeachment  was  being  dealt  with. 
This  representative  office  was  conferred  on  a 
commissioner,  to  carry  ,out  the  will  of  the 
electorate,  and  when  administration  through 
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that  commissio&er  failed  in  this  respect,  the 
commissioner  could  be  recalled  by  the  elec- 
torate, according  to  the  express  terms  of  the 
act  creating  the  office. 

This  was  the  rule  declared  in  Touart  v. 
State,  supra,  where  it  was  stated,  Mr.  Jus- 
tice Mayfield  writing: 

"If  the  appointing  power  is  given  the  right 
to  fix  the  term  during  which  the  appointee  is 
to  hold  office,  then,  or  course,  the  right  of 
the  appointee  terminates  at  the  end  of  the 
will  of  the  appointing  power;  that  is,  the  ap- 
pointing power  can  remove  him  at  pleasure, 
unless  the  act  or  statute  autliorizing  his 
appointment  provides  otherwise.     .     .     . 

''When  a  person  .is  appointed  to  an  office, 
the  term  of  which  is  not  fixed  by  law,  he 
is  then  and  ever  after  regarded  as  holding 
subject  to  the  will  of  the  appointing  power; 
and  this,  upon  the  theory  that  the  power  of 
removal  is  incident  to  the  power  of  appoint- 
ment; and,  when  he  is  removed,  he  is  not 
thereby  deprived  of  any  vested  right  or  func- 
tion, because  the  very  condition  of  his  ap- 
pointment was  that  he  could  be  removed 
at  the  pleasure  of  his  appointing  power." 

The  Touart  case  is  rested  on  the  proposi- 
tion that,  since  the  term  of  office  is  for  no 
fixed  period,  the  right  of  removal  is  implied 
as  an  incident  to  the  right  of  appointment, 
and  that  the  incumbent,  acquiring  no  vested 
right  to  the  office  for  any  fixed  period,  is 
not  within  the  protection  of  section  175  of 
the  Constitution.  That  is  to  say^  the  prin- 
ciple of  this  case  is  that  a  vested  right  to 
office  may  be  withheld  by  the  creator  of  the 
office,  in  which  case  an  incumbency  thereof 
would  not  involve  a  right  tenure  for  any  fixed 
period. 

In  the  case  at  bar  no  vested  right  to  the 
office  for  any  fixed  period  accrues  to  an  in- 
cumbent in  such  office,  for  the  act  by  express 
and  unmistakable  declaration  denied  to  every 
such  incumbent  [51]  a  vested  right  to  the 
office  for  a  fixed  period,  and  merely  gave  him 
an  indeterminate  tenure  for  a  period  not  to 
exceed  three  years.  Herein  the  principle  of 
the  Touart  case  finds  applicability  to  the 
instant  case.  In  Nolen  v.  State,  supra,  the 
facts  were  that  in  August,  1896,  Moore  was 
elected  tax  assessor  of  Coosa  county  for  a 
term  of  four  years.  At  that  time  there  was 
in  force  a  statute  (Acts  1886-87,  p.  1),  pur- 
porting to  authorize  the  Governor  to  suspend 
tax  assessors  and  appoint  a  commisnioner 
to  perform  the  duties  of  the  assessor.  Acting 
under  this  statute,  the  Governor  suspended 
Moore  from  office  and  appointed  Nolen  com- 
missioner. Nolen  took  charge  of  the  tax  as- 
sessor's office,  and  by  quo  warranto  Moore 
ousted  him.  In  the  opinion  «in  that  case  it 
was  said:  *'A  tax  assessor  can  be  removed 
from  office  only  in  the  mode  prescribed  by 
the  organic  law,  that  is,  by  impeachment  un- 


der section  3,  article  7,  of  the  Constitution. 
.  .  .  The  'suspension'  provided  for  is  in 
legal  contemplation  essentially  a  removal 
from  office,  accomplished,  if  held  to  be  ef- 
fective, witliout  impeachment  and  without 
the  semblance  of  a  trial  by  jury  or  other- 
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wise. 

The  Nolen  case  differs  from  the  case  at 
bar.  After  the  creation  of  the  office  of  tax 
assessor,  with  a  vested  right  to  a  fixed  and 
definite  tenure  for  a  definite  term  of  incum- 
bency therein,  the  effort  to  remove  the  in- 
cumbent otherwise  than  by  impeachment  was 
held  to  offend  the  Constitution.  Such  is  not 
the  fact  in  the  instant  case,  tot  the  act  creat- 
ing the  office  of  commissioner  denied  to  the 
incumbent  therein  a  fixed  and  definite  tenure 
for  a  definite  term,  and  provided  for  such 
incumbent  only  an  indeterminate  tenure  in 
office,  subject  to  be  terminated  by  the  elect- 
ing power  which  placed  him  in  office.  It 
is  a  further  pertinent  observation  of  the  No- 
len case  that  no  reference  was  made  to  the 
fact  that  the  incumbent  of  the  office  was 
elected  subsequent  to  the  act  providing  for 
suspension  or  removal  from  office.  Such  fact 
was  held  to  be  important  by  two  recent  de- 
cisions of  this  court,  Clark  v.  State,  177  Ala. 
188,  69  So.  259,  and  State  v.  Gunter.  170 
Ala.  165,  54  So.  283.  In  Clark  s  case  the 
court  discusses  Gunter's  case  as  follows:  "In 
that  case,  however,  the  Constitution  did  not 
create  the  office  of  judge  of  the  city  court 
of  Montgomery,  nor  impose  any  restraints 
whatever  upon  the  Legislature  with  respect 
thereto;  and  it  was  within  the  legislative 
power  to  either  abolish  the  office,  or  to 
change,  abridge,  or  extend  the  term,  sub- 
ject only  to  those  constitutional  restraints 
[52]  which  are  designed  for  the  protection 
of  incumbents  against  any  diminution  of  a 
salary  during  the  term  for  which  they  have 
been  elected  or  appointed,  and  from  removal 
from  office  other  than  by  impeachment.  Sec- 
tions 68,  150,  174,  Constitution  1901.  The 
ruling  was  that  these  provisions  did  not  af- 
fect Judge  Thomas,  because  he  was  not  an 
incumbent  of  the  office  at  the  time  of  the 
passage  of  the  legislative  act  which  he  was 
attacking,  and  as  to  subsequent  incumbenta 
'  the  act  could  not  be  obnoxious  to  the  re- 
straints referred  to,  and  was  valid  and  opera- 
tive. This  ruling  was  not,  therefore,  based 
on  any  theory  of  estoppel,  but  on  the  prin- 
ciple that  a  statute  valid  aa  to  some  and  in- 
valid as  to  others  can  be  attacked  only  by 
one  who  is  injured  by  its  unconstitutional 
operation." 

In  the  Gunter  case,  speaking  through  the 
present  Chief  Justice,  it  is  said:  "The  city 
court  of  Montgomery  is  of  constitutional  au* 
thorization,  but  not  of  constitutional  crea- 
tion, and  can  be  established  or  abolished  at 
the  will  of  the  Legislature.    Whether  or  not^ 
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however^  the  Legislature  could  maintain  the 
court,  and  at  the  same  time  change  or  cur- 
tail an  existing  tenure  of  office,  >vithout  vio- 
lating one  or  more  of  the  above-mentioned 
sections  of  the  Constitution,  we  do  not  de- 
cide, for  if  there  was  no  authority  to  do  so, 
said  provisions  cannot  apply  to  the  relator 
Thomas.  These  provisions  are  intended  as 
a  protection  to  incumbents,  at  the  time  of 
the  legislative  enactment,  and  do  not  apply 
to  officials  accepting  office  subsequent  to 
said  legislation."    State  v.  Gunter,  supra. 

Since  the  Constitution  does  not  inhibit  the 
creation  of  the  office  of  commissioner  in  this 
case,  such  office,  though  not  of  constitution- 
al creation,  is  permitted  by  the  Constitution. 
What  was  said  in  the  Gunter  case  touching 
the  judgeship  of  the  city  court,  in  reference 
to  section  174  of  the  Constitution,  is  equally 
true  of  the  office  of  city  commissioner,  with 
reference  to  section  175  of  the  Constitution. 
Relator  Schwarz,  as  a  qualified  voter,  sought 
and  was  elected  to  the  office  of  commissioner 
under  the  provisions  of  an  act  which  pre- 
scribed, as  an  express  condition  of  the  right 
to  hold  the  office,  that  it  should  be  held  sub- 
ject to,  and  limited  by,  the  will  of  the  quali- 
fied voters  un4er  section  14  of  of  the  act. 
He  acquired  by  his  election  no  right  of  office 
or  of  tenure  thereof  superior  to  the  right  and 
tenure  conferred  by  the  express  terms  of  the 
act;  and  was  subject  to  all  the  limitations 
by  the  act  imposed  on  incumbents  in  the  of- 
fice of  commissioner  of  the  city  of 
[63]  Mobile.  And  no  provisions  of  the  act 
was  an  obnoxious  restraint  on  the  right  to 
an  undiminished  salary  during  a  definite 
term  of  office  or  vested  right  of  incumbency 
therein.  A  recall,  under  the  express  provi- 
sions of  the  act,  was  not  a  removal  from 
office  otherwise  than  as  prescribed  by  the 
Constitution.  Relator  can  claim  no  protec- 
tion under  sections  173  and  175  of  the  Con- 
stitution, in  his  effort  to  hold  the  office  freed 
from  the  imperative  limitations  and  condi- 
tions assented  to  when  he  sought,  and  was 
elected  to,  the  office.  To  hold  otherwise 
would  be  to  lay  an  inhibition  on  the  legis- 
lative jurisdiction  to  fix  the  term  of  office 
and  incumbency  therein,  not  found  in  the 
Constitution. 

The  indefinite  and  indeterminate  nature 
of  the  tenure  of  office  of  a  municipal  commis- 
sioner is  further  emphasized  by  the  provi- 
sions of  section  16  of  the  act,  for  his  com- 
pensation. The  use  in  that  section,  of  the 
expression  to  the  effect  that  each  commission- 
er shall  receive  "a  salary  payable  by  the  city 
in  equal  monthly  installments  for  whatever 
time  the  commissioner  serves;  ...  at 
the  rate  of  $1,500  per  year"  (in  cities  of  a 
designated  class),  or  that  the  salary  of  the 
commissioner  "shall  be  at  the  rate  per  an- 
num of  $1,000"   (in  cities  of  another  class), 


is  in  accord  with  the  indefinite  or  indetermi- 
nate incumbency  in  office  of  a  commissioner 
under  the  provisions  of  the  commission  gov- 
ernment act. 

The  expression  in  sections  4  and  10  as  to 
the  term  of  office  cannot  be  considered  alone 
and  taken  as  the  full  and  sole  legislative  dec- 
laration of  a  definite  and  fixed  term  of  office, 
to  the  exclusion  of  the  limitations  thereon 
(which  we  have  pointed  out)  found  in  other 
section  of  the  act.  When  the  whole  act  is 
considered,  as  it  must  be  ( Birmingham '  v. 
Southern  Express  Co.  164  Ala.  529,  538,  61 
So.  159),  no  violation  or  evasion  of  the  Con- 
stitution is  found  to  have  intervened.  . 

Testing  the  act  by  the  several  fundamen* 
tal  rules  of  statutory  construction,  we  have 
shown    (1)   that   the   legislative   intent,   as- 
certained from  the  whole  act,  was  not  to  fix 
a  definite  term,  but  an  indeterminate  tenure 
of  office  of  commissioners;    (2)   that  in  an 
act  of  this  class  its  unconstitutionality  must 
appear   beyond   a   reasonable  doubt.     It  re- 
mains to  be  shown  that,  by  long  prevailing 
rules  of  statutory  construction,  in  this  and 
many  other  states,  section  14  must  be  given 
a  limiting  and  controlling  effect  over  the  gen- 
eral expressions  in  section  4  and  10,  as  to  the 
incumbency  in  office  of  commissioners.      (3) 
When  the  entire  act  is  considered,  with  the 
view  to  give  effect,  if  possible,  to  each  separ^ 
ate   section    [54]    or   provision   thereof,   and 
there  is  found  to  be  a  conflict  between  cer- 
tain sections  or  provisions,  then  the  last  sec- 
tion or  provision,  added  by  way  of  amend- 
ment, or  the  last  in  point  of  arrangement 
of  the  act,  must  control.     This  is  the  rule 
declared  in  Alabama,  Hand  v.  Stapleton,  135 
Ala.  162,  33  So.  689;  Ex  p.  Thomas,  113  Ala. 
1,  21  So.  369;  by  the  federal  court,  Buttfield 
,v.  Stranahan,  192  U.  S.  470,  495,  24  S.  Ct. 
349,  48  U.  S.   (L.  ed.)   525;  In  re  Richards, 
96  Fed.  939,  37   C.  C.  A.  634;   by  the  fol- 
lowing American  state  courts,  viz.:   Califor- 
nia—In re  Yick  Wo,  68  Cal.  304,  9  Pac.  139, 
58  Am.  Rep.  12;  People  v.  Dobbins,  73  Cal. 
259,    14    Pac.    860;    Colorado— Branagan    v. 
Dulaney,  8  Colo.  408,  412,  8  Pac.  669;  Cal- 
houn Gold  Min.  Co.  v.  Ajax  Grold  Itfin.  Co. 
27  Colo.  14,  59  Pac.  607,  50  L.R.A.  209,  83 
Am.  St.  Rep.  17;  Florida — Sams  v.  King,  18 
Fla.   557;    Indiana — Quick  v.   White   Water 
Tp.  7  Ind.  570;  Illinois — Peterson  v.  People, 
129  111.'  App.  55,  57 ;   Kansas — Kansas  Pac. 
R.  Co.  V.  Wyandotte  County,  16  Kan.  594; 
Mississippi — <jribbon8  v.  Brittenum,  56  Miss. 
232;  Missouri — Westport  v.  Jackson,  69  Mo. 
App.   148;    Montana — State  v.   Courtney,  27 
Mont.    378,    71    Pac.    308;    North    Dakota- 
State  V.  Burr,  16  N.  D.  581,  113  N.  W.  705; 
Nebraska — Omaha   Real   Estate,    etc.   Co.   v. 
Kragscow,  47  Neb.  592,  66  N.  W.  658;  Ryan 
V.  State,  5  Neb.  282;   Albertson  v.  State,  9 
Neb.   429,   2   N.   W.    742,   892;   Nevada— Ex 
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p.  Hewlett,  22  Nev.  333,  40  Pac.  96;  Maine 
— Howard  v.  Bangor,  etc.  R.  Co.  86  Me.  387, 
29  Atl.  1101;  New  York— Harrington  v. 
Rochester,  10  Wend.  (N.  Y.)  553;  Ohio- 
State  V.  Shelby  County,  36  Ohio  St.  326; 
Pennsylvania — Packer  v.  Sunbury,  etc.  R. 
Co.  19  Pa.  St.  211;  Brown  v.  Philadelphia 
County,  21  Pa.  St.  42;  and  by  the  Dominion 
of  Canada,  Reg.  v.  Rose,  27  Ont.  195;  Potts 
V.    Potts,   31   Ont.   452. 

The  text-books  are  agreed  as  to  this  rule. 
In  Maxwell  on  Statutes  (3d  ed.)  pp.  214,  216, 
the  writer  says:  "The  latter  ot  two  pas.'sages 
in  a  statute,  being  the  expression  of  a  later 
intention,  should  prevail  over  the  earlier,  as 
it  unquestionably  would  if  it  were  embodied 
in  a  separate  act." 

To  the  like  effect  is  the  rule  stated  in  36 
Cyc.  1130:  "In  accordance  with  the  well- 
settled  principle  that  the  last  expression  of 
the  legislative  w^ill  is  the  law,  in  cases  of 
conflicting  provisions  in  the  same  statute,  or 
in  different  statutes,  the  last  enacted  in  point 
of  time  prevails,  and,  on  the  same  principle, 
if  both  were  enacted  at  the  same  time,  the 
last  in  order  of  arrangement  controls." 

The  statement  in  26  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  p.  619,  is:  "Where  there  is 
an  irreconcilable  conflict  between  different 
[55]  parts  of  the  same  section,  the  last  in 
order  of  position  must  control,  or  the  clause 
which  is  directed  specifically  to  the  matter 
in , preference  to  others  mentioning  it  inciden- 
tally only." 

In  section  183,  Endlich  on  Interp.  Stat. 
(1888),  the  author  says:  "Where,  in  a  stat- 
ute, there  are  several  clauses  which  present, 
as  compared  with  each  other,  an  irreconcila- 
ble conflict,  the  one  last  in  order  of  date  or 
local  position  must,  in  accordatice  with  this 
rule,  prevail,  and  the  others  be  deemed  abro- 
gated to  the  extent  of  such  repugnancy; 
whether  the  conflicting  causes  be  sections  of 
the  same  act,  or  merely  portions  of  the  same 
section.  But  this  rule  is  subject  to  some  mod- 
ification. .  .  .  As  to  repugnant  portions 
of  a  code,  it  has  been  held  that  the  sections 
last  adopted,  or  portions  transcribed  from 
later  statutes,  must  be  deemed  to  repeal  sec- 
tions adopted  earlier  or  transcribed  from 
earlier  statutes,  or  so  to  modify  them  as  to 
produce  an  agreement  between  them." 

Black  (Interpretation  of  Laws,  p.  168)  de- 
clares that:  "In  con.struing  a  statute  con- 
taining a  general  enactment,  and  also  a 
particular  enactment,  the  effort  must  be, 
in  the  first  instance,  to  harmonize  all  the 
provisions  of  the  statute,  by  construing 
all  the  parts  together,  and  it  is  only  when, 
on  such  a  construction,  the  repugnancy  of 
specific  provisions  to  the  general  language  is 
plainly  manifested,  that  the  intent  of  the 
Legislature  as  declared  in  the  general  enact- 
ing part  is  made  to  give  way.     But,  it  is 


a  general  rule  that  where  there  is  an  irre- 
concilable conflict  between  different  sections 
or  parts  of  the  same  statute,  the  last  words 
'stand,  and  those  in  conflict  with  them  are  re- 
pealed. Albertson  v.  State,  9  Neb.  429,  2 
N.  W.  742,  892;  Ryan  v.  State,  5  Neb.  276; 
Quick  V.  White  Water  Tp.  7  Ind.  570." 

In  Lewis'  Sutherland,  Statutory  Construc- 
tion (2d  ed.)  vol.  2,  §  849,  it  is  said:  "Where 
one  part  of  an  act  is  in  conflict  with  another, 
and  they  cannot  be  brought  into  harmony  by 
any  rule  of  construction;  where  they  are  of 
equal  scope,  and  there  is  a  point  blank  re- 
pugnancy, so  that  if  one  operates  at  all  it 
will  neceasarilv  antagonize  anv  effect  of  the 
other,  what  is  the  consequence?  The  deci- 
sions are  to  the  effect  that  the  provision 
which  is  latest  in  position  repeals  the  other. 
Being  later  in  position,  the  prevailing  provi- 
sion is  deemed  a  later  expression  of  the  leg- 
islative will.  This  rule  and  the  reason  for 
it  have  been  criticised,  because,  all  the  pro- 
visions of  an  act  being  adopted  at  the  same 
time  there  is  no  priority  in  point  of  time  on 
account  of  their  relative  positions  [56]  in 
the  statute.  This  is  strictly  true;  but,  in 
the  reading  of  a  bill,  matter  near  the  close 
may  be  presumed  to  receive  the  last  con- 
sideration, and,  if  assented  to,  is  a  lat«r  con- 
clusion. Slight  circumstances  preponderate 
when  a  question  is  at  equipoise." 

Of  the  many  authorities  cited  in  support 
of  this  text,  are  Ex  p.  Thomas,  113  Ala.  1, 
21  So.  369;  and  Hand  v.  Stapleton,  135  Ala 
166,  33  So.  689. 

The  above  rule  of  construction  was  applied 
by  Chief  Justice  Brickell  in  Ex  p.  Thomas, 
supra,  where  a  succeeding  section  of  the  Code 
of  1886  was  made  to  "preponderate"  over  a 
preceding  section  in  the.  same  Code.  So  in 
Hand  v.  Stapleton,  supra,  the  rule  was  ap- 
plied by  Chief  Justice  Tyson,  in  the  construc- 
tion of  the  Baldwin  count v  courthouse  re- 
moval  act.  That  act,  by  its  first  section  pro- 
vided for  the  unconditional  removal  of  the 
county  seat,  and  by  its  tenth  section  made 
the  removal  condition;  and  it  was  held  that 
the  latter  section  controlled.  The  court  said: 
"We  think  it  is  entirely  clear,  when  we  view 
the  whole  act,  that  it  was  the  intention  of 
the  Legislature  that  the  courthouse  and  jail 
"Were  only  to  be  removed  in  the  event  they 
could  be  built  at  Bay  Minette  upon  a  lot 
to  be  donated,  out  of  the  subscription,  pro- 
ceeds arising  from  the  sale  of  the  property 
owned  by  the  county  at  Daphne,  and  such 
sum  of  money  as  the  county  could  appro- 
priate during  the  year  1901  without  increas- 
ing the  tax  rate  for  that  year.  While  it  is 
true,  as  we  have  said,  the  first  section  of  the 
act  provides  for  the  unconditional  removal 
of  the  county  seat,  the  tenth  makes  the  re- 
moval conditional  and  must  control.  The 
rule  is,  as  between  conflicting  sections  of  the 
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fiame  act,  the  last  in  order  of  arrangement 
will  control."  State  v.  Smith,  188  Ala.  432, 
60  So.  61. 

We  have  referred  to  original  Senate  Bill 
No.  341,  introduced  on  the  thirty-first  day 
of  the  session  (Senate  Journal,  p.  888), 
which,  with  amendments,  became  the  statute 
in  question.  This  bill  in  its  original  form 
contained  sections  4,  10,  14,  and  16,  and  in 
the  form  and  arrangement  in  which  they  now 
appear  in  said  act.  Gen.  Acts  1911,  pp.  330, 
332,  340,  345,  347.  It  follows,  therefore,  that 
sections  14  and  16  in  declaring  and  fixing 
the  incumbency  of  the  commissioners,  were 
of  controlling  effect  over  the  general  expres- 
sions found  in  other  sections  of  the  act;  and 
these  two  sections  provided  that  the  tim.e  of 
incumbency  in  office  of  a  commissioner  should 
be  indeterminate,  within  a  three-year  period, 
and  that  his  compensation  should  be  "for 
whatever  time  [57]  the  commissioner  serves." 
By  a  further  rule  of  construction,  section 
14  must  take  precedence  over  the  two  former 
sections,  4  and  10.  It  is  (4)  that  where  one 
section  of  an  act  or  statute  treated  a  que»* 
tion  specifically,  it  must  prevail,  in  reference 
to  such  matter,  over  other  sections  in  which 
the  reference  is  incidental,  or  wherein  gener- 
al provision  is  made. 

In  this  case  the  limited  incumbency  in  the 
office,  within  the  three-year  period,  as  pro- 
vided for  in  sections  14  and  16,  was  the 
legislative  objective,  rather  than  the  idea  to 
be  drawn  from  the  general  expression  in  the 
former  sections.  Section  4  had  provided  for 
the  initial  organization  of  this  form  of  muni- 
cipal government,  of  which  the  distinctive 
and  controlling  feature  is  the  recall,  provided 
for  in  section  14.  That  the  general  expres- 
sion in  section  4 — "shall  hold  office  for  three 
yearp  and  until  his  successor  is  elected  and 
qualified'* — was  not  intended  to  be  the  sole 
statement  in  the  act,  as  to  the  time  or  term 
of  commissioners,  is  further  fortified  in  the 
same  section  by  the  subordinating  clause 
specifically  providing  that:  "The  elections 
in  this  paragraph  authorized,  including  the 
naming  of  candidates,  shall  conform  in  all 
ret-pects  to  the  provisions  and  regulations 
hereinafter  contained  with  respect  to  elec- 
tion of  commissioners." — 36  Cyc.  1130;  26 
Am.  &  £ng.  Enc.  of  Law   (2d  ed.)   618,  619. 

The  opinion  appears  to  take  it  for  granted, 
in  face  of  these  well-lcnown  rules  of  statu- 
tory construction,  that  the  statute  fixes  the 
term  of  office  at  three  years,  and  to  reject 
section  14  with  the  statement  that  "the  evi- 
dent elfect  of  this  provision  is  to  afford  the 
opportunity  and  means  of  removing  an  in* 
cumbent  during  the  term.'*  Does  not  this 
assumption  unduly  withdraw  sections  4  and 
10  from  the  context  of  the  act,  by  giving 
them  a  conclusive  or  binding  effect  not  given 
to  other   sections,   and   not   intended  to   be 


conferred  by  the  Legislature?  Sections  4  and 
10  could  have  no  controlling  effect  uptil  their 
adoption;  before  their  adoption,  and  after 
their  consideration,  those  sections  were  ma- 
terially limited  or  modified  by  the  specific 
expressions  of  sections  14  and   16. 

In  the  Touart  case,  this  court  is  committed 
to  the  holding  that  the  Legislature  has  the 
power  to  create  an  office  within  the  liberal 
scope  of  section  175  of  the  Constitution;  and 
that,  to  witlidraw  or  except  an  office  from 
the  application  of  section  175,  the  act  of  its 
creation  must  withhold  from  the  incumbent, 
at  the  inception  of  the  office,  any  vested  right 
thereto  for  a  fixed  term.  This  ^^as  done  in 
the  instant  case,  if  section  14  is  entitled  to 
controlling  effect  over  the  former  sections  of 
the  act. 

[58]  We  close  the  question  with  the  ob- 
servation that  no  clearer  expression  can  be 
made  of  the  law  as  to  the  dominating  influ- 
ence of  the  intention  of  a  statute  in  the  con- 
struction of  all  its  parts,  than  that  which  is 
found  in  Kent's  Commentaries  (vol.  1,  461) : 
**In  the  exposition  of  a  statute  the  inten- 
tion of  the  lawmaker  will  prevail  over  the 
literal  sense  of  the  terms;  and  its  reason 
and  intention  will  prevail  over  the  strict 
letter.  When  the  words  are  not  explicit  the 
intention  is  to  be  collected  from  tlie  context, 
from  the  occasion  and  necessity  of  the  law, 
from  the  mischief  felt,  and  the  remedy  in 
view;  and  the  intention  is  to  be  taken  or 
presumed  according  to  what  is  consonant 
with   reason   and   good   discretion." 

Mr.  Sutherland  condensed  this  rule  into 
his  statement  that:  "The  mere  literal  con- 
struction of  a  section  in  a  statute  ought  not 
to  prevail  if  it  is  opposed  to  the  intention 
of  the  Legislature  apparent  by  the  statute; 
and,  if  the  words  are  sufficiently  flexible  to 
admit  of  some  other  construction,  it  is  to 
be  adopted  to  effectuate  that  intention.  The 
intent  prevails  over  the  letter,  and  the  letter 
will,  if  possible,  be  so  read  as  to  conform 
to  the  spirit  of  the  act;  ...  the  mani- 
fest reason  and  the  obvious  purpose  of  the 
law  should  not  be  sacrificed  to  a  literal  in- 
terpretation of  such  words." — Lewis'  Suther- 
land Stat.  Constr.  376. 

And  our  own  court  has  given  cogent  expres- 
sion to  the  same  principle,  to  the  effect,  that, 
of  two  interpretations  of  which  a  statute  is 
susceptible,  the  "leas  natural"  should  be 
adopted  if  this  is  necessary  to  uphold  the 
constitutionality  of  the  act. — State  v.  Pitts, 
as  Judge,  etc.  supra.  All  sucH  statements 
of  the  rule  are  grounded  on  the  wise  declara- 
tion of  Chief  Justice  Marshall,  that  in 
"doubtful  cases,"  and  on  "slight  implication 
and  vague  conjecture,"  no  act  or  statute 
should  be  declared  unconstitutional. — Fletch- 
er V.  Peck,  supra.  If  the  words,  "shall  hold 
office  for  three  years  and  until  his  successor 
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is  elected  and  qualified,"  are  literally  con- 
strued, in  an  act  that  has  as  its  central  and 
dominating  idea  an  indetermijiate  term  with- 
in a  three-year  period,  then  the  letter  is  made 
to  crusli  and  destroy  the  spirit  of  this  new 
idea  of  municipal  government.  It  is  patent 
til  at  such  words  were  used  in  the  act  in  the 
sense  of  time,  and  not  of  term  of  office,  and 
that  the  words  are  "sufficiently  flexible"  to 
afford,  if  they  are  not  clearly  susceptible  of 
affording,  an  interpretation  that  is  not  only 
the  "less  natural"  of  two  interpretations  but 
18  the  one  more  nearly  in  obvious  accord  w^ith 
£59]  the  legislative  will  as  expressed  in  the 
whole  act,  and  with  the  spirit  of  democracy 
that  gave  it  birth. 

It  is  clear  to  us,  by  the  rule  of  statutory 
construction — such  as,  that  effect  will  be 
given  to  the  legislative  will  as  expressed  in 
the  whole  act — that  constitutionality  will  be 
presumed  uness  the  contrary  is  shown  be- 
yond a  reasonable  doubt;  that  the  subse- 
quent in  position,  of  conflicting  provisions, 
must  control;  that,  of  conflicting  expressions, 
the  general  must  give  way  to  the  specific 
— that  section  14,  whicli  specifically  provided 
as  indeterminate  tenure  of  office  of  commis- 
sioners, was  a  limitation  and  modification  of 
the  general  expression  as  to  term  embraced 
in  the  former  sections  of  the  act. 

Justices  Sayre  and  Gardner  concur  in  the 
views  of  the  tv^riter. 

On  Rehearino. 

(June  30,  1916.) 

Anderson,  C.J. — The  court,  that  is,  the 
majority,  are  in  no  wise  at  issue  with  the 
contention  of  counsel  for  the  appellant,  or 
the  minority  views  as  expressed  in  the  opin- 
ion of  Justice  Thomas,  as  to  the  rule  and 
method  of  statutory  construction,  but  the 
chief  point  of  difference  is,  not  aa  to  the 
rule  to  be  followed  in  construing  the  stat- 
ute in  question,  but  the  construction  to  be 
given  same  under  the  rule  as  set  forth  in 
said  minority  opinion.  The  minority  seem 
to  proceed  upon  the  theory  that  the  recall 
feature  of  Acts  1911,  p.  345,  §  14,  operates 
upon  the  term  and  cuts  down  a  fixed  term 
of  three  years,  as  fixed  by  sections  4  and 
10,  to  an  indefinite  or  unfixed  term,  but  not 
to  exceed  three  years.  If  this  construction 
could  be  given  the  act,  we  are  willing  to 
concede  the  soundness  of  the  conclusion  of 
the  minority.  The  majority,  however,  think 
that  the  recall,  as  provided  by  section  14 
of  the  act,  relates  only  to  the  incumbent  and 
not  the  term,  and  that  the  statute  is  so  plain 
in  this  respect  that  there  is  nothing  to  in- 
terpret, and,  this  being  so,  the  case  of  Nolen 
V.  State,  118  Ala.  154,  24  So.  251,  is  in 
point  and  we  are  unable  to  distinguish   in 


principle  that  case  from  one  at  bar  and  must 
confess  an  inability  to  appreciate  the  at- 
tempted distinction  in  the  minority  opinion. 
Sections  4  and  10  of  the  Act  of  1911  ex- 
pressly fixes  the  term  of  commissioner  at  three 
years.  Section  14  provide^  for  a  recall  and 
the  election  of  a  successor  and  if  it  stopped 
at  this,  and  provided  for  a  new  term  for  the 
successor  or  an  indefinite  t«rm,  or  terminated 
in  any  way  the  term  previously  fixed  upon 
the  [60]  recall  of  the  incumbent,  then  it 
might  be  possible  to  construe  the  act  as  is 
done  by  the  minority;  but  section  14  goes 
further  ai^d  expressly  preserves  the  term  of  ^ 
three  years  as  fixed  by  the  previous  sections, 
by  providing  that  the  successor,  to  the  in- 
cum}>ent,  who  may  be  recalled,  shall  hold  for 
the  unexpired  term  unless  sooner  recalled. 
In  other  words,  the  act  plainly,  clearly,  and 
without  ambiguity  (there  being  nothing  for 
interpretation),  provides  for  a  fixed  term  of 
three  years,  regardless  of  the  number  of  re- 
calls, and,  this  being  the  case,  the  recall  pro- 
vided operates  only  upon  the  individual  and 
not  the  term;  and,  as  long  as  the  term  is 
preserved  as  it  existed  when  the  incumbent 
took  the  office,  he  cannot  be  removed  there- 
from except  in  the  manner  prescribed  by  sec- 
tion 175  of  the  Constitution,  and  aa  was  so 
held  in  the  Nolen  ease,  supra. 

The  act  in  question  was  a  plain  and  palpa- 
ble legislative  invasion  of  our  organic  law, 
in  so  far  as  it  provides  for  the  removal  of 
the  incumbent  by  a  recall,  which  was  the  will 
of  the  people  as  solemnly  expressed  in  their 
Constitution  of  1901,  and  it  is  the  impera- 
tive duty  of  the  court  to  guard  and  protect 
these  Constitutional  rights  from  the  legisla- 
tion invasion  and  to  condemn  the  same  when- 
ever plainly  and  palpably  repugnant  to  our 
organic  law.  . 

The  application  for  rehearing  must  be  over- 
ruled. 

McClellan,  Mayfield,  and  Somerville,  JJ., 
concur. 


NOTE. 

It  is  held  in  the  reported  case  that  a  pro- 
vision for  the  recall  of  municipal  officers  is, 
as  applied  to  officers  elected  for  a  fixed  term, 
in  violation  of  a  constitutional  provision  that 
municipal  officers  may  be  removed  on  certain 
stated  grounds,  the  constitutional  remedy  for 
removal  being  deemed  to  be  exclusive.  The 
validity  of  a  statute  providing  for  the  re- 
call of  a  public  officer  is  discussed  in  the 
note  to  Dunham  v.  Ardery,  Ann.  Cas.  1916A 
1148. 

It  is  also  held  in  the  reported  case  that 
a  city  commissioner  elected  under  a  commis- 
sion charter  is  included  in  the  constitutional 
provision   referred   to   which   authorizes  the 
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removal  of  "mayors,  intendants,  and  all  other 
ollicers  of  incorporated  cities  and  towns/' 
i'^or  a  comprehensive  discussion  of  the  com> 
mission  form  of  municipal  government  see 
the  note  to  Cunningham  v.  Cambridge,  Ann. 
Cas.  191 7C  1100. 


V.  STATE, 

.  588. 
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BETNOUDS 

v. 

STATE. 

Arizona  Supreme  Court — Decemlnsr  22,  1916. 
IS  Ariz.  aSS;  161  Pac.  88S. 


latoxioatii&s  Iiiqvors  —  Transportation 
into  State  —  Wbat  Ooiutitntes. 

Intoxicating  liquors  are  introduced  into  the 
state,  within  Const,  art.  23,  §  1,  providing 
that  intoxicating  liquors  shall  not  be  intro- 
•duced  into  the  state  under  any  pretense,  when 
the  liquors  have  been  intentionally  trans- 
ported into  the  state  as  a  result  of  a  trans- 
action set  on  foot  by  a  single  impulse,  and 
operated  by  an  unintenuittent  force,  no  mat- 
ter how  long  a*  time  it  may  occupy,  nor  the 
distance  over  which  it  may  be  exerted,  either 
within  or  without,  the  state,  so  long  as  tlie 
transaction  results  in  bringing  the  liquor 
within  the  territorial  jurisdiction  of  the  state. 

[iSce  note  at  end  of  this  case.] 

Same* 

Ihe  offense  of  introducing  liquors  into  the 
state  is  not  completed  till  they  reach  their 
destination,  but  the  offense  is  committed  in 
every  portion  of  the  state  over  which  they  are 
transported,  and  if  the  route  is  in  part  in 
•one  county,  and  in  part  in  another,  the  offense 
is  committed  in  part  in  each  county,  and 
may  be  prosecuted  in  either  county  under 
Pen.  Code  1913,  par.  812,  providing  that 
when  a  public  offense  is  committed  in  part 
in  one  county  and  in  part  in  another,  or 
the  acts  or  effects  thereof  requisite  to  con- 
summation of  the  offense  occur  in  two  or 
more  counties,  the  jurisdiction  shall  be  in 
either  county. 

[8ee  note  at  end  of  this  case.] 

'^Continmins    Offense'*    -"    Meanins    of 
Term. 

A  continuing  offense  is  a  transaction  or  a 
series  of  acts  set  on  foot  by  a  single  impulse 
and  operated  by  an  un intermittent  force, 
no  matter  how  long  a  time  it  may  occupy. 

Intozicatins  Liquors  —  Transportation 
Into  State  —  Snffloiency  of  Evidence. 

In  a  prosecution  for  introducing  liquor  into 
the  state,  evidence  held  sufficient  to  establish 
the  corpus  delicti,  independent  of  admissions 
and  statements  by  accused. 

[See  note  at  end  of  this  case.]    * 

Appeal  and  Error  — •  Presnmption  as  to 
Suffloienoy  of  Evidence. 

Where  the  record  shows  that  a  portion  of 
the   evidence   is   not    included,   the    supreme 


court  will  presume  that  it  is  sufficient  to 
cure  defects  in  the  evidence  brought  up  to 
establish  corpus  delicti. 

Intozioating  I<iqnors  —  Transportation 
into  State  —  Proof  of  Corpns  Delicti. 

The  corpus  delicti  of  the  offense  of  intro- 
ducing liquor  into  the  state  may  be  estab- 
lislied  by  circumstantial  evidence. 

[See  note  at  end  of  this  case.] 

{propriety  of  Instruction. 

Ih  a  prosecution  for  introducing  liquor  into 
the  state,  a  charge  that  under  the  law,  if  the 
evidence  warrants  it,  the  jury  may  find  de- 
fendant guilty,  for  any  person  who  intro- 
duces into  the  state  any  ardent  spirits,  etc., 
shall  be  guilty  of  a  misdemeanor,  is  not  ob- 
jectionable as  requiring  the  jury  to  convict 
even  if  the  liquor  were  introduced  for  a  law- 
ful purpose,  where  no  issue  as  to  the  purpose 
of  introducing  the  liquor  was  raised  at  the 
trial. 

[See  note  at  end  of  this  case.] 

Effect  of  Failure  to  Instruct. 

In  a  prosecution  for  introkiucing  liquor 
into  the  state,  the  defendant  could  suffer  no 
injury  from  the  failure  to  instruct  as  to  the 
defense  of  lawful  purpose  of  the  introduction, 
when  the  purpose  he  was  shown  to  have  ad- 
mitted was  unlawful. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Maricopa 
county:     Stanford,  Judge. 

Criminal  action.  W.  A.  Reynolds  convicted 
of  unlawfully  introducing  whisky  into  state 
and  appeals.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

G.  P.  BuUard  for  appellant. 
Wiley  E.  Jones,  R.  Wm,  Kramer  and  0.  W, 
Harhen  for  appellee. 

[389]  Cunningham,  J. — The  county  attor- 
ney of  Maricopa  county  filed  an  information 
in  the  superior  court  of  Maricopa  county 
cliarging  the  appellant  with  unlawfully  in- 
troducing whisky  into  the  state  of  Arizona. 
The  appellant  demurred  upon  the  grounds 
that  the  court  had  no  jurisdiction  of  the 
offense  charged  in  the  information,  for  the 
reason,  the  offense,  if  committed  at  all,  was 
necessarily  committed  in  Yuma  county.  The 
demurrer  was  overruled.  He  thereupon  en- 
tered a  plea  of  not  guilty,  and  upon  the  trial 
objected  to  tlie  introduction  of  any  evidence 
upon  the  same  ground  urged  in  his  demurrer 
to  the  jurisdiction  of  the  court.  This  ob- 
jection   was    overruled. 

The  facts  developed  by  the  evidence,  accord- 
ing to  appellant's  statement  of  the  facts  in 
his  brief,  are: 

"That  appellant  and  his  wife  were  found 
in  an  automobile  at  Agua  Caliente,  Maricopa 
county  (the  defendant  driving  and  in  full 
charge  of  the  machine  and  contents)  ;  that 
said  automobile  was  upon  the  road  leading 
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from  Yuma  to  Plioenix;  [390]  and  that  in 
said  automobile  was  two  barrels  of  whisky 
and  several  bottles  of  whisky." 

Preceding  such  statement,  appellant  says  in 
the  brief: 

"...  The  various  witnesses  for  the 
prosecution  questioned  appellant  as  to  where 
he  got  the  whisky,  and  that  appellant  stated 
'that  it  was  loaded  in  his  automobile  at  £1 
Ccntro  in  the  Imperial  Valley,  California, 
and  that  he  had  brought  the  same  into 
Arizona  via  Yuma  across  the  railroad  bridge 
at  Yuma,  said  whisky  having  been  transport- 
ed all  the  wav  in  his  automobile;  that  he  was 
carrying  the  whisky  in  the  barrels  for  Jack 
Klliott  and  that  said  Elliott  had  given  him 
the  whisky  in  the  bottles  as  pay  for  the  car- 
riage of  the  whisky  in  the  barrels.' " 

The  record  bears  out  such  statements  as 
the  evidence. 

The  further  facts  appear  from  the  record 
that  the  appellant  was  stopped  while  travel- 
ing east  along  the  Arizona-California  highway 
at  about  9  o'clock  in  the  morning,  and  at  the 
time  he  was  stopped  the  whisky  in  barrels 
found  in  the  machine  was  covered  up  with 
bedding  or  canvas,  and  the  bottles  were  in 
every  part  of  the  machine  where  space  per- 
mitted. The  whisky  was  contained  in  two 
kegs  or  barrels,  and  in  fifty  or  sixty  bottles. 
The  jury  were  permitted  to  make  an  examina- 
tion of  the  appearance  of  the  kegs  or  barrels, 
as  to  the  condition  of  labels  and  marks  there- 
on. Some  of  the  bottles  were  received  in 
evidence.  The  condition  of  the  labels  and 
markings  on  such  kegs  or  barrels  does  not 
appear  in  the  record  as  a  part  of  the  evidence. 
The  appellant  was  convicted  and  sentenced 
to  punishment,  from  which  judgment  he  has 
appealed. 

The  motions  and  objections  made,  an^  ex- 
ceptions reserved  by  the  appellant  to  the 
court's  rulings  duly  present  for  our  consid- 
eration three  dominant  questions,  viz.:  (1) 
whether  the  offense  of  the  unlawful  introduc- 
tion of  intoxicating  liquors  into  the  state  may 
bo  tried  in  an  interior  county  of  the  state. 
(2)  Whether  the  evidence  is  suflRcient  in  law 
to  sustain  a  conviction.  (3)  Whether  the 
court  erred  in  its  instructions  to  the  jury  or 
failed  to  give  a  necessary  instruction.  These 
questions  will  be  discussed  in  the  order  in 
wliioh  thev  are  above  set  forth. 

The  appellant  contends  that  every  element 
nofcssary  to  constitute  the  offense  of  the  un- 
lawful introduction  of  intoxicating  [391]  liq- 
uors into  the  state  is  complete  the  moment 
the  intoxicating  liquor  crosses  the  state  line. 
He  argues  that  the  offense  is  not  in  its  nature 
a  continuing  offense,  for  the  reason  the  law 
is  not  violated  by  transporting  intoxicating 
liquors  from  one  county  of  the  state  to  anoth> 
er  county  of  the  state,  and  that  as  Maricopa 
county    is    an    interior    county,    intoxicating 


liquors  cannot,  in  the  very  nature  of  things, 
be  transported  into  Maricopa  county  from 
without  the  state  without  necessarily  crossing 
some  other  county  of  the  state.  And,  as  the 
act  of  introduction  is  complete  the  moment 
the  liquor  crosses  the  state  line,  the  offense 
is  necessarily  committed  in  the  county  into 
which  it  enters  the  state,  and  is  triable  only 
Ih  sucli  county.  If  we  concede  that  the  mere 
act  of  passing  intoxicating  liquors  over  the 
state  line  completes  the  "introduction"  of 
liquors  into  the  state  within  the  meaning  of 
section  I,  article  23  (Prohibition  Amend- 
ment), of  the  state  Constitution,  then,  cer- 
tainly, appellant's  contention  is  correct.  But 
this  we  cannot  concede.  In  Sturgeon  v.  State, 
17  Ariz.  513,  527,  154  Pac.  1050,  1055,  we 
said: 

"That  the  word  'introduce'  as  used  in  the 
law  is  not  a  technical  word.  It  is  one  of 
ordinary  meaning  and  common  acceptation, 
and  is  used  as  such  in  the  constitutional 
amendment'*  (giving  the  definition  of  the 
word  from  the  approved  dictionaries  of  the 
language ) . 

The  constitutional  amendment  reads  as  fol- 
lows : 

"Ardent  spirits,  ale,  beer,  wine,  or  intox- 
icating liquor  or  liquors  of  whatever  kind 
shall  not  be  manufactured  in  or  introduced 
into  the  state  of  Arizona  under  any  preteiise." 

In  Gherna  v.  State,  16  Ariz.  344,  361,  Ann. 
Cas.  1016D  94,  146  Pac.  494,  601,  we  suggest 
in  relaticm  to  the  purpose  of  the  amendment 
as  follows: 

"It  is  perfectly  obvious,  to  the  mind  of 
candid  inquiry:  That  the  prohibition  of  the 
manufacture  and  trafiic  in  liquor  in  Arizona 
is  the  main  purpose  sought  to  be  accomplished 
by  the  amendment,  and  that  the  prohibition 
concerning  the  introduction  of  liquor  into  Ar- 
izona is  rather  an  auxiliary  or  as  an  in- 
cidental  to  the  better  accomplishment  of  the 
main  design.  That  the  prohibition  of  ita 
introduction  will  })e  contributory  to  the  ac- 
complishment of  the  main  object,  to  wit,  the 
suppression  of  the  liquor  traffic." 

[392]  To  this  last  expression  we  may  very 
properly  add :  "The  suppression  of  the  liquor 
traffic  in  the  entire  state,"  for  such  is  the 
meaning.  The  evil  intended  to  be  corrected 
by  the  prohibition  amendment,  then,  was  the 
evil  wrought  by  the  liquor  traffic,  carried  on 
in  every  county  in  the  state.  The  transporta- 
tion of  such  liquor  into  the  state  would  make 
it  accessible  for  traffic,  and  its  acccssibilitv 
to  use  m  traffic  is  "present  in  any  county  into 
which  it  is  transported.  The  law  must  have 
been  intended  by  the  legislative  power  enact- 
ing it,  to  operate  coextensive  with  the  evil 
sjiught  t6  correct,  and  giving  effect  to  the 
legislative  intent,  the  provi.nicm  must  be  in- 
terpreted to  mean  that  the  liquors  mentioned 
shall  not  be  transported  into  any  part  of  the 
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state,  without  regard  to  county  lines.  That 
the  offense  is  committed  when  any  of  the 
liquors  are  brought  into  any  part  of  tlie  state 
of  Arizona,  and  thereby  made  accessible  to  be 
used  in  violation  of  law,  there  can  be  no 
question. 

Where  one  has  the  control  over  the  whisky, 
as  by  having  it  loaded  in  his  automobile  in 
an  adjoining  state,  for  the  purpcfee  of  trans- 
porting it  to  a  specified  point  in  this  state 
as  a  single  transaction,  and  in  carrying  out 
such  transaction  he  brings,  leads,  carries, 
puts,  conducts,  ushers  or  hauls  such  liquors 
into  the  state,  any  distance,  a  few  feet  or  a 
few  hundred  miles,  as  contemplated,  then  he 
has  introduced  the  whisky  into  the  state.  The 
distance  into  the  state  which  he  succeeds  in 
transporting  tlie  whisky  is  of  no  effect  other 
than  requiring  greater  or  less  time  and  power 
for  its  accomplishment.  Such  time  and  power 
if  devoted  to  the  accomplishment  of  the  single 
purpose  of  carrying  out  the  original  transac- 
tion, as  a  part  of  the  one  transaction,  are 
parts  of  the  original  transaction.  If  the 
transaction  had  in  contemplation  the  mere 
passing  of  the  whisky  over  the  invisible  state 
line,  and  it  was  passed  over  the  line,  then  the 
transaction  commenced,  for  the  single  pur- 
pose, was  completed,  and  the  result  is,  the 
whisky  was  thereby  introduced  into  the  state. 
And,  if  such  introduction  of  the  whisky  was 
for  an  unlawful  purpose,  the  offense  was  com- 
plete and  triable  in  the  county  into  which  it 
was  introduced,  viz.,  the  border  county.  If, 
however,  after  the  whisky  was  passed  over 
the  state  line,  in  accordance  with  the  orig- 
inal transaction,  and  reached  its  [893]  des- 
tination in  the  border  county,  and  thereupon 
another  or  the  same  person  entered  iip6n 
another  transaction  by  which  he  undertook 
to  transport  the  same  whisky  into  another 
county  of  the  state,  as  a  new  and  separate 
enterprise,  wholly  independent  of  the  original 
transaction  of  passing  the  whisky  over  the 
state  line,  then,  such  second  transaction 
would  not  amount  to  the  introduction  of  the 
whisky  into  the  state,  because  the  transac- 
tion would  have  been  commenced  and  ended 
wholly  within  the  state.  If  by  such  supposed 
second  transaction  the  whisky  is  transported 
from  one  county  into  another  county  of  the 
state  for  the  purpose  of  sale  or  other  un- 
lawful purpose,  the  transaction  may  properly 
be  denominated  an  introduction  of  the  whisky 
into  the  latter  county,  but  such  transaction, 
whatever  the  purpose,  is  not  denounced  as  a 
public  offense. 

Intoxicating  liquors  are  introduced  into  the 
state,  within  the  meaning  of  the  said  amend- 
ment, when  the  liquors  have  been  intention- 
ally transported  into  the  state  as  the  result 
of  a  transaction  set  on  foot  by  a  single  im- 
pulse, and  operated  by  an  un intermittent 
force,  no  matter  how  lon^  a  time  it  may 
Ann.  Cas.  191 8D. — 56. 
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occupy,  nor  the  distance  over  which  such 
force  may  be  exerted,  either  within  or  without 
the  state,  so  long  as  the  transaction  as 
carried  out  results  in  placing  the  liquors 
within  the  territorial  jurisdiction  of  the  state. 
And,  when  such  .transaction  is  commenced  and 
prosecuted  with  the  intention  to  use  such 
liquors  in  the  state  for  any  unlawful  purpose, 
the  offense  is  committed  by  the  acts  of  trans- 
porting the  whisky  in  consiunmation  of  the 
original  transaction.  When  the  whisky,  so 
transported  into  Arizona  as  a  part  of  the 
original  transaction,  is  carried  into  an  in- 
terior county  of  the  state,  the  acts  of  trans- 
porting the  whisky  committed  in  every  county 
through  which  it  may  be  passed  are  parts  of 
the  original  transaction,  and  therefore  parts 
of  the  offense.  The  original  transaction  is 
not  completed  until  the  whisky  reaches  its 
destination,  but  the  offense  is  committed  in 
every  portion  of  the  state  over  which  the 
whisky  is  transported.  If  it  was  transported 
in  part  of  tlie  route  in  one  county,  and  in 
part  of  the  route  in  another  county,  then  the 
offense  was  committed  in  part  in  each  county, 
and  under  paragraph  812  of  the  Penal  Code  of 
1913  may  be  prosecuted  in  either  county. 

[394]  But  the  appellant  contends  that  the 
offense  is  not  a  continuing  offense,  and  cannot 
be  committed  in  other  than  a  border  county. 

"A  continuing  offense  is  a  transaction  or  a 
series  of  acts  set  on  foot  by  a  single  impulse, 
and  operated  by  an  unintermittent  force,  no 
matter  how  long  a  'time  it  may  occupy."  2 
Words  and  Phrases,  p.  1510. 

Assuming  this  is  a  correct  definition  of 
such  offense,  it  is  quite  clear  that  this  offense 
falls  within  the  class  defined. 
•  We  are  not  left  entirely  without  precedent 
in  the  consideration  of  this  question  of  place 
of  trial.  The  supreme  court  of  Wyoming, 
in  Patrick  v.  State,  17  Wyo.  260,  129  Am. 
St.  Rep.  1109,  08  Pac.  588,  has  considered 
and  decided  the  question  for  that  jurisdiction. 
No  statute  is  cited  in  the  opinion  of  the  court 
fixing  the  place  of  trial  at  all,  and  I  am 
constrained  to  believe,  from  my  slight  exam- 
ination of  the  Compiled  Statutes  of  Wyoming 
of  1910,  that  no  statute  similar  to  our  statute 
(paragraph  812,  Penal  Code  of  Arizona,  1913) 
exists  as  a  law  of  that  state. 

In  the  opinion  that  court  says:  ^^It  is 
further  contended  tliat  the  district  court  of 
Xatrona  county  had  no  'jurisdiction  of  the 
offense  for  the  reason  that  Natrona  is  an 
interior  county  and  that  the  offense,  if  com- 
mitted at  all,  must  have  been  committed  in 
the  county  which  the  sheep  first  entered. 
We  think  the  point  is  not  well  taken.  It 
is  stated  by  counsel  in  argument  tiiat  the 
sheep  wer»  shipped  by  rail  to  a  station  in 
Natrona  county,  that  being  their  destination, 
and  there  is  nothing  in  the  record  to  the 
contrary.     The  statute  does  not  attempt  to 
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prohibit  shipments  in  that  manner  of  such 
sheep  through  the  state  or  through  any 
county,  but  prohibits  the  bringing  into  any 
part  of  the  state  diseased  sheep,  the  effect 
•of  which  would  be  to  endanger  the  health  of 
its   domestic   sheep." 

Thus  placing  the  decision  upon  the  com- 
pleted original  transaction,  as  a  continuing 
offense.  The  means  of  transportation  by 
rail  is  not  an  element. 

In  Brown  v.  State.  17  Ariz.  314,  152  Pac. 
•578,  this  court  expresses  the  impression  that 
our  prohibition  amendment  is  closely  mod- 
•eled  after  section  ^13D  of  the  Revised  Stat- 
utes of  the  United  States  (Comp.  Stats.  1913, 
§  4137).  The  portion  of  our  law  here  in- 
volved is  in  the  exact  words  of  said  [395]  sec- 
tion 2139,  with  the  exception  that  the  "state" 
is  substituted  for  the  words  "Indian  coun- 
try." The  portion  of  section  2139  has  been 
interpreted  by  the  courts  but  in  one  case, 
^o  far  as  a  search  has  revealed.  In  U.  S.  v. 
Twenty-nine  Gallons  of  Whisky,  45  Fed.  847, 
-the  United  States  district  court  for  the  dis- 
trict of  Montana,  Knowles,  J.,  said  on  page 
849:  "In  construing  the  statute  under  con- 
.sideration,  we  should  look  at  the  object  of 
the  same,  and  the  evil  sought  to  be  remedied 
thereby.  The  purpose  of  the  statute  was 
undoubtedly  to  prevent  the  placjng  of  whisky, 
•or  ardent  or  spirituous  liquors,  in  such  a 
place  as  would  make  it  accessible  to  Indians." 

Giving  reasons  not  here  important,  he 
-continues:  "...  For  these  reasons  I 
hold  that  the  proper  construction  of  the 
.above  statute,  as  to  the  terms,  *no  ardent 
spirits  shall  be  introduced,*  under  any  pre- 
tense, into  the  Indian  country,'  is  as  follows: 
Whenever  such  liquors  are  taken  into  an 
Indian  country,  as  their  place  of  destination 
or  use,  then  they  have  been  introduced  into 
such  country.  In  other  words,  when  such 
liquors  reach  an  Indian  country,  as  the  end 
of  their  journey,  they  have,  within  the  mean- 
ing of  that  statute,  been  introduced  into  such 
country." 

This  construction  by  that  court  is  not 
binding  on  this  or  any  other  court,  but  it 
has  reason  in  its  support,  as  giving  effect 
to.  the  legislative  Intent  and  purpose  for 
enacting  the  law  and  thereby  correcting  and 
preventing  any  evil  existing  or  threatened, 
and  undoubtedly  places  the  decision  on  the 
original  transaction  as  a  continuing  offense. 

Appellant's  second  contention  is  that  the 
evidence  is  insufficient  to  support  a  convic- 
tion, in  the  particular  that  aside  from  the 
extrajudicial  admissions  and  confessions  of 
tho  accuse,  the  corpus  delicti  is  not  estab- 
lished by  evidence.  The  appellant  says: 
**The  corpus  delicti  in  this  case  was  not  the 
possession  of  the  liquor,  but  the  introduc- 
tion of  the  same  into  the  state  of  Arizona." 

And:      "The  offense  was  the   introduction 


into  the  state  of  Arizona  of  intoxicating 
liquor."  ^ 

The  great  weight  of  authority  is  against 
the  sufficiency  of  an  uncorroborated  extra- 
judicial confession  to  warrant  a  conviction. 
See  Com.  v.  Killion,  194  Mass.  153,  10 
[396]  Ann.  Caa.  911,  80  N.  £.  222,  and  note 
,  to  Nolan  v.  State,  60  Tex.  Crim.  5,  120  S.  W. 
1108,  Ann.*  Cas.    1912B   1249,    for   citations. 

The  weight  of  authority  is  to  the  effect 
that  the  corpus  delicti  need  not  be  estab- 
lished beyond  a  reasonable  doubt  by  evidence 
other  than  an  extrajudicial  confession.  The 
courts  have  differed  as  to  the  application  of 
the  rule,  and  in  the  extent  to  which  the 
corroborating  evidence  must  go  to  support  a 
conviction. 

In  this  case  the  evidence,  independent  of 
the  defendant's  admissions,  tends  to  show 
that  the  accused  was  on  the  direct  road  from 
the  state  of  California  into  Arizona;  that  he 
was  driving  an  automobile  in  an  opposite 
direction  from  California,  into  Arizona;  that 
the  automobile  was  loaded  with  two  kegs  or 
barrels  and  fifty  or  sixty  bottles,  all  filled 
with  whisky;  and  that  the  defendant  while 
80  traveling  along  the  highway  in  the  direc- 
tion mentioned  was  stopped  by  the  officers 
early  in  the  morning  on  the  highway  and 
placed  under  arrest.  The  question  is:  Did 
the  defendant  introduce  the  whisky  found  in 
his  exclusive  possession  into  the  state,  as 
understood  above?  Immediately  the  question 
will  arise:  What  physical  evidence  the 
labels  and  marks  on  the  kegs  or  barrels  and 
bottles  furnished  as  indicating  the  place  or 
places  in  which  they  were  filled? 

The  record  furnishes  no  evidence  of  the 
exterior  condition  of  these*  barrels  or  keg^ 
and  bottles.  The  jury  properly  inspected  the 
barrels  and  some  of  the  bottles  received  in 
evidence,  but  what  evidence  the  inspection 
disclosed  nowhere  appears  in  the  record.  If 
an  inspection  would  disclose  that  the  labels 
show  evidence  of  the  barrels  and  bottles 
having  been  filled  in  California  or  other  state 
or  foreign  country,  this  would  be  a  circum- 
stance, and  when  taken  into  consideration 
with  the  fact  tliat  no  whisky  is  authorized 
to  be  manufactured  lawfully  in  Arizona,  the 
inference  may  be  justly  drawn  therefrom 
til  at  such  vessels  were  filled  with  whisky  in 
the  place  the  labels  claim,  and  since  they 
were  filled,  they  have  been  transported  into 
the  state.  Such  circumstance,  with  the  cir- 
cumstances mentioned  above — the  hauling  of 
the  whisky  from  the  direction  of  another 
state  into  Arizona;  the  large  quantity  of 
whisky  being  hauled,  and  the  manner  of 
hauling  it — all  these  circumstances  and 
others  shown  in  the  record,  when  considered 
together,  impel  but  one  rational  [397]  con- 
clusion, and  that  is,  that  the  whisky  was 
brought  from  California  into  Arizona  by  the 
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person   in   possession   of  it  for  an  unlawful 
purpose. 

'  By  the  circumstances  disclosed  by  the  rec- 
ord, taken  into  consideration  with  the  cir- 
cumstances we  must  presume  the  inspection 
of  the  barrels  and  bottles  disclosed  to  the 
jury,  the  corTiyua  delicti  was  reasonably 
established  independent  of  the  admissions 
and  statements  made  by  the  accused  at  and 
shortly  after  his  arrest.  These  circum- 
stances, in  so  far  as  appear  in  the  record, 
corroborate  the  accused's  statements.  We 
presume  the  evidence  disclosed  by  the  in- 
spection also  corroborated  his  statements, 
for  we  cannot  indulge  a  presumption  operat- 
ing against  the  validity  of  a  judgment.  In 
the  absence  of  the  evidence  mentioned,  we 
must  presume  it  was  sufficient  for  the  pur- 
pose of  curing  defects  in  the  evidence  before 
us,  otherwise  insufficient  to  establish  the 
corpus  delicti, 

I  have  no  doubt  of  the  sufficiency  of  cir- 
cumstantial evidence  alone  to  establish  the 
corpus  delicti  of  the  offense  charged.  The 
circumstances  in  evidmce  presented  by  the 
record  alone  may  not  be  sufficient  for  that 
purpose,  but  when,  as  here,  evidence  of  other 
circumstances  was  considered  by  the  jury, 
and  we  are  left  wholly  to  the  fields  of  con- 
jecture as  to  what  facts  such  evidence  tended 
to  establish,  the  law  requires  us  to  go  no 
further  afield  than  to  presume  that  such 
omitted  evidence  completes  the  chain  and 
sufficiently  sustains  the  judgment.  The  rec- 
ord as  presented  with  the  indisputable  pre- 
sumptions accompanying  it,  on  appeal,  must 
be  considered  as  presenting  sufficient  evidence 
of  a  corpus  delicti  established  to  support  a 
conviction  independent  of  the  extrajudicial 
statements  and  admissions  made  by  the  ac- 
cused, consequently  the  contention  of  the 
Appellant  is  not  borne  out  by  the  record. 

The  last  complaint  of  appellant  deemed 
'worthy  of  serious  discussion  is  that  of  an 
instruction  given  the  jury,  as  follows: 

"I  charge  you,  gentlemen  of  the  jury,  that 
under  the  law  of  the  state  of  Arizona,  if  the 
evidence  warrants  it,  you  may  find  the  de- 
fendant guilty,  for  the  law  is  that  any  person 
who  introduces  into,  or  who  attempts  to 
introduce  into,  the  state  of  Arizona  any 
ardent  spirits,  ale,  beer,  wine  or  intoxicat- 
ing liquor  of  any  kind  shall  be  guilty  of  a 
misdemeanor." 

The  reason  appellant '  assigns  why  this 
instruction  is  erroneous  is:  "That  by  said 
instruction  the  jury  were  told  it  was 
[398]  their  duty  to  convict  the  appellant 
even  if  he  introduced  said  liquor  into  the 
state  for  a  lawful  purpose,  i.  e.,  for  the 
personal  use  of  himself  and  for  the  personal 
use  of  Jack  Elliott." 

The  instruction  quoted  will  bear  no  such 
construction.    The  court  simply  told  the  jury 


"that  under  the  law  of  the  state  of  Arizona, 
if  the  evidence  warrants  it,  you  may  find 
the  defendant  guilty,"  and  sets  forth  the  law 
in  the  language  of  the  constitutional  amend- 
ment. Tlie  instruction  does  not  intimate, 
as  contended,  what  effect  the  jury  must  give 
to  the  evidence,  but  clearly  states  that  under 
the  law  he  may  be  convicted  if  the  ^evidence 
warrants.  The  use  of  the  word  "law"  in- 
stead of  the  words  "  *under  the  information' 
if  the  evidence  warrants  it,"  which  it  was 
the  evident  purpose  to  use,  was  an  unhappy 
selection  of  words.  The  instruction  in  no 
manner  is  dealing  with  the  evidence,  but  it 
is  dealing  with  the  charge  and  with  the  law 
upon  which  the  offense  set  forth  in  the  in- 
formation rests.  The  jury  were  not  in  effect 
told  it  was  their  duty  to  convict  the  appel- 
lant if  he  introduced  the  liquors  into  the 
state  for  a  lawful  purpose.  The  jury  were 
told  that  he  may  be  convicted  of  the  offense, 
"if  the  evidence  warrants  it,"  which,  of 
course,  must  be  understood  as  meaning  that 
if  the  evidence  did  not  warrant  a  conviction 
they  could  not  convict  him,  but  must  acquit. 
The  purpose  for  which  the  fifty  or  sixty 
bottles  of  whisky  claimed  by  the  appellant 
were  brought  into  the  state  was  not  an  issue 
at  the  trial.  The  appellant  admitted  that 
Elliott  bought  all  of  the  whisky  in  California 
and  employed  defendant  to  deliver  it  in  Ar- 
izona. That  as  compensation  to  him  for 
carrying  the  whisky  to  the  point  of  delivery, 
the  agreement  to  be  inferred  from  such  state- 
ment is  that  he  should  receive  the  whisky  in 
bottles  as  his  pay  for  carriage,  at  the  point 
of  delivery.  The  effect  of  this  is  that  ap- 
pellant was  engaged  for  a  consideration  to  * 
deliver  whisky  in  Arizona  to  Jack  Elliott 
for  the  purpose  of  selling  fifty  or  sixty 
bottles  of  whisky  in  Arizona,  to  the  accused^ 
to  pay  the  consideration  of  carriage  and  de- 
livery. Under  the  law  the  payment  of  a  debt 
or  discharge  of  a  promise  by  paying  in  prop- 
erty is  a  sale  of  such  property  so  used  in 
payment  or  discharge. 

The  record  is  not  at  all  clear  whether  the 
contract  mentioned  was  reached  in  Arizona 
or  in  some  place  outside  of  Arizona.  The 
record  discloses  that  Jack  Elliott  had  lived 
at  [399]  Phoenix,  Arizona,  and  that  the  ap- 
pellant was  seen  at  Phoenix  a  short  time 
prior  to  the  date  of  his  arrest.  The  defend- 
ant had  the  whisky  in  bottles  and  in  the 
barrels  in  his  automobile  as  a  single  load  at 
the  time  of  his  arrest,  and  at  that  time  no 
delivery  of  the  bottles  of  whisky  had  been 
made  to  him  other  than  the  same  delivery 
of  the  barrels,  at  the  place  of  purchase  in 
California.  Such  delivery  was  a  delivery  by 
the  seller  to  the  purchaser,  and  the  appellant 
received  the  goods  from  the  seller  for  and  in 
behalf  of  the  purchaser.  The  whisky  was 
carried  from  the  point  of  receipt  into  Marl- 
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copa  county  as  the  purchaser's  property, 
notliing  to  the  contrary  appearing,  and  so 
carried,  his  purchase  of  the  whisky  in  bottles 
was  not  complete  until  delivery  was  made. 
Under  his  agreement  with  Elliott,  no  evi- 
dence to  the  contrary  appearing,  his  purchase 
of  the  whisky  was  not  complete  nor  intended 
to  be  complete  until  the  entire  load  reached 
its  destination  in  Arizona,  notwithstanding 
appellant  says  Elliott  gave  him  the  whisky. 
Hence  the  admitted  purpose  of  bringing  the 
whisky  into  the  state  was  to  sell  and  deliver 
fifty  or  sixty  bottles  of  whisky  in  discharge 
of  the  agreed  cost  of  carriage  of  two  barrels 
of  whisky  into  Arizona. 

So  far  as  the  necessities  of  this  case  go, 
it  is  immaterial  what  use  Jack  Elliott  in- 
tended to  make  of  the  two  barrels  of  whisky. 
The  law  was  violated  when  he  caused  the 
fifty  or  sixty  bottles  of  whisky  to  be  brought 
into  the  state  for  the  unlawful  purpose  of 
completing  a  sale  in  Arizona  or  of  completing 
a  gift  of  such  whisky.  The  person  who  aided 
him  to  so  bring  said  whisky  into  the  state 
knowing  the  unlawful  purpose  is  equally 
guilty  as  a  principal.  The  purpose  for  which 
the  whisky^  at  least,  a  portion  of  it  in  bottles, 
was  introduced  into  the  state  was  not  a  fact 
in  issue,  and  was  not  required  to  be  sub- 
mitted as  a  special  issue  for  that  reason. 
The  instruction  complained  of  is  not  subject 
to  the  complaint  made,  nor  for  the  reasons 
advanced.  If  the  issue  existed  at  all,  it  was 
not  raised  at  the  trial  by  evidence  or  other- 
wise, but  is  first  suggested  on  this  appeal. 
It  now  comes  too  late. 

We  are  referred  to  Sturgeon  v.  State,  17 
.  Ariz.  513,  154  Pac.  1050,  as  an  authority 
sustaining  appellant's  contention  in  this  re- 
spect. In  that  case  we  said,  in  speaking  of 
the  sufficiency  of  the  indictment  because  of 
its  failure  to  negative  any  exemption  of  a 
lawful  use  to  which  the  intoxicating  liquor 
was  intended  [400]  when  brought  into  the 
state,  that  "The  information  is  not  objection- 
able on  this  ground.  If  the  point  is  available 
at  all,  it  is  a  matter  of  defense  to  be  taken 
advantage  of  by  evidence  on  the  trial  of 
the  case." 

While  this  was  said  by  way  of  argument 
in  the  Sturgeon  case,  it  so  clearly  expresses 
the  necessary  manner  of  raising  the  question 
that  it  cannot  be  successfully  disputed.  The 
accused  may,  by  offering  evidence  tending  to 
show  that  he  introduced  the  intoxicating 
liquors  into  the  state  for  the  honest  purpose 
of  applying  such  liquors  to  a  lawful  use, 
and  if  the  evidence  so  offered  raises  a  rea- 
sonable doubt  in  the  minds  of  the  jury,  when 
considered  with  all  the  other  evidence  in  the 
case,  as  to  the  lawful  purpose  intended,  then 
it  is  the  duty  of  the  jury  to  give  such  defend- 
ant the  benefit  of  such  doubt,  and  acquit  him. 
This  is  what  we  refer  to  in  the  Sturgeon  case 


in  speaking  of  the  manner  of  asserting  the 
defense  at  the  trial.  In  this  case  the  appel- 
lant failed  to  assert  such  defense  as  therein 
suggested  he  had  a  right  to  do. 

In  Stansbury  v.  State,  17  Ariz.  535,  155 
Pac.  301,  we  had  the  question  before  us  in 
passing  on  an  instruction  given  and  on  an 
instruction  refused.  The  court  gave  the  jury 
an  instruction  to  the  effect  that  even  though 
they  should  "believe  from  the  evidence  that 
the  defendant  introduced  the  liquor  for  the 
sole  purpose  of  drinking  it,  or  using  it  far 
his  own  personal  use,  and  without  any  pur- 
pose or  intent  whatever  to  dispose  of,  give 
away,  barter,  exchange  or  sell  the  said  liquor 
in  any  manner  whatsoever,''  still  the  jury 
would  be  justified  in  finding  the  defendant 
guilty.  The  court  refused  a  requested  in- 
struction which  was  the  converse  of  the 
instruction  given.  We  said:  "The  question 
as  to  whether  the  appellant  brought  the 
liquor  into  the  state  for  his  personal  use  is 
a  question  of  fact  to  be  submitted  to  and 
passed  upon  by  the  jury,  and,  if  sustained 
by  the  evidence  in  the  case,  is  a  proper  and 
legal  defense.  The  jury  should  have  been  so 
informed  by  the  instructions  of  the  court." 

The  court  having  given  the  instruction 
condemned  was  sufficient  reason  for  assuming 
that  the  defendant  offered  some  evidence  on 
the  trial  tending  to  show  the  purpose  for 
which  the  liquor  was  introduced  was  a  law- 
ful one,  otherwise  the  necessity  of  instruct- 
ing at  all  would  not  have  existed.  The 
[401]  necessity  to  instruct  also  requires  a 
substantially  correct  instruction,  henee  the 
failure  of  the  court  to  perform  its  duty. 

The  instruction  here  complained  of  did 
not  have  the  effect  of  either  presenting  to, 
or  withholding  from,  the  consideration  of  the 
jury  the  question  of  defendant's  purpose  for 
introducing  the  whisky  into  the  state.  He  did 
not  raise  that  question  at  the  trial  by  offer- 
ing evidence  in  support  of  such  defense,  or 
otherwise,  but,  on  the  other  hand,  the  state 
introduced  evidence  tending  to  prove  that  he 
had  admitted  that  he  brought  a  portion  of 
the  whisky  into  the  state  for  the  purpose  of 
paying  his  charges  for  transporting  two 
barrels  of  whisky  into  the  state,  which  was 
certainly  an  unlawful  purpose. 

The  appellant  could  suffer  no  injury  from 
the  court's  failure  to  instruct  the  jury  of  the 
defendant's  right  to  interpose  the  defense  of 
lawful  purpose,  when  the  purpose  for  which 
he  was  shown  to  have  admitted  was  un- 
lawful, and  the  jury,  would  have  been  com- 
pelled to  disbelieve  defendant's  own  claims 
as  untrue,  in  order  to  give  him  the  benefits 
of  the  possible  defense.  The  instruction 
given  does  not  have  the  effect  of  misstating 
the  law  for  the  reasons  urged.  These  reasons 
arc  not  applicable  to  such  instruction.  They 
are  applicable  to  a  question  of  failure  of  the 
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<?ourt  to  submit  by  instruction  such  special 
defense.  Such  failure  to  instruct  is  not  the 
subject  of  complaint.  No  such  defense  was 
interposed  by  evidence  or  otherwise  at  the 
trial,  and  so  far  as  the  record  discloses  was 
not  attempted  to  be  raised  other  than  on 
a.ppeal  in  this  court.  No  error  was  commit- 
ted by  the  court's  failure  to  submit  such 
defense  by  special  instructions,  under  the 
facts  of  this  case. 

The  other  questions  raised  by  appellant, 
not  specially  noticed,  all  depend  upon  the 
decision  of  the  above  questions,  and  require 
no  discussion  in  detail. 

I  find  no  reversible  error  in  the  record. 
The  whole  case  considered,  I  am  of  the  opin- 
ion the  conviction  is  in  accordance  with  the 
law,  and  therefore  the  judgment  should  be 
affirmed. 

Frankun,  J.,  concurs. 

Hoss,  C.J.  { dissenting ) . — The  information 
lays  the  venue  of  the  charge  in  Maricopa 
<?ounty,  state  of  Arizona,  and  whether  this 
is  correct  or  not  is  the  important  and  serious 
[402]  question,  as  I  view  it.  Stripped  of 
formalities,  the  information  accused  the 
appellant  "of  the  crime  of  introducing  in- 
toxicating liquor  into  the  state  of  Arizona, 
-  .  .  committed  as  follows,  to  wit:  The 
*aid  W.  A.  Reynolds  on  or  about  the  twenty- 
third  day  of  December,  1915,  and  before  the 
filing  of  this  information,  at  and  in  the 
<rounty  of  Maricopa,  state  of  Arizona,  did 
then  and  there  willfully  and  unlawfully  in- 
troduce into  the  county  of  Maricopa,  state 
of  Arizona,  certain  intoxicating  liquor,  to 
wit,  whisky,  contrary  to  the  form,  force, 
and  effect  of  the  Constitution  and  the  statute 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Arizona." 

It  is  the  contention  of  the  appellant  that 
the  venue  of  the  alleged  crime  is  in  the 
county  bordering  the  state  line  into  which  he 
first  brought  the  liquor.  If  I  understand  the 
contention  of  the  Attorney  Greneral  correctly, 
it  is  that  the  venue  of  the  alleged  offense  is 
in  the  county  of  the  state  which  the  appel- 
lant intended  as  the  destination  of  the  liq- 
uors. 

The  contentions,  it  will  be  'seen,  revolve 
around  the  word  "introduce,"  as  it  appears 
in  the  constitutional  amendment,  and  the 
decision  depends  upon  the  construction  that 
shall  be  given  to  that  word. 

The  amendment  says:  "...  Intox- 
icating liquor  .  .  .  shall  not  be  .  .  . 
introduced  into  the  state  of  Arizona,"  and 
^'every  person  who  .  .  .  introduces  ?nto 
.  .  .  the  state  of  Arizona  .  .  .  intox- 
icating liquor     .     .     .     shall  be  guilty,"  etc. 

Tlie  language  of  the  prohibition  amend- 
ment left  out  of  the  above  quotation  forbids 
the  manufacture  and  traffic  in  intoxicating 
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liquor,  and  is  an  unquestioned  rightful  ex- 
ercise of  the  police  power  of  the  state.  Fol- 
lowing the  uniform  line  of  decisions  of  all 
of  the  courts  of  this  country,  we  so  held  in 
Gherna  v.  State,  16  Ariz.  344,  Ann.  Cas. 
1916D  94,  146  Pac.  404;  and' in  Sturgeon  v. 
Slate,  17  Ariz.  518,  154  Pac.  1050.  In  the 
last  case  this  court  said: 

"Tliree  crimes  are  defined  and  denounced 
by  this  section:  (1)  The  traffic  in  intox- 
icating liquors;  (2)  the  manufacture  of  in- 
toxicating liquors;  and  (3)  the  introducing 
or  attempt  to  introduce  into  t]\e  state  of 
intoxicating  liquors.  The  offense  with  which 
the  appellant  is  charged  falls  within  the 
third  class.  It  is  his  contention  that  the 
provision  of  the  constitutional  amendment 
making  it  a  crime  to  introduce  into  the 
[403]  state  intoxicating  liquors  is  unconsti- 
tutional, as  an  attempt  to  regulate  interstate 
commerce." 

We  accordingly,  in  that  case,  treated  the 
phase  of  the  prohibition  amendment  affect- 
ing the  introduction  of  intoxicating  liquors 
into  the  state  as  an  attempt  to  regulate  in- 
terstate commerce,  and  held  it  unconstitu- 
tional, except  in  so  far  as  it  received  aid 
from  the  VVebb-Kenyon  Act  (Act  March  1, 
1013,  c.  90,  37  Stat.  699  [Comp.  Stats.  1913, 
§  8739]),  an  act  of  Congress  which  prohibi- 
ted "the  shipment  or  transportation  .  .  . 
of  .  .  .  intoxicating  liquor  .  .  .  from 
one  state  .  .  .  into  any  other  state, 
.  .  .  which  .  .  .  intoxicating  liquor 
is  intended,  by  any  person  interested  therein, 
to  be  received,  possessed,  sold,  or  in  any  man- 
ner used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such 
state." 

In  that  case  we  used  the  word  "introduce," 
or  rather  its  derivative  "introduction,"  as 
synonymous  with  the  words  "shipment"  and 
"transportation"  found  in  the  Webb-Kenyon 
Act,  and  those  words,  it  is  readily  seen,  per- 
tain to  intoxicating  liquors  going  "from  one 
State  .  .  .  into  any  other  state."  We 
said,  at  page  519  of  17  Ariz,  page  1053  of 
154   Pac: 

"It  being  settled  that  traffic  in  intoxicat- 
ing liquor  in  this  state  is  a  crime,  it  follows 
that  the  shipment,  transportation  or  intro-  ' 
duction  of  intoxicating  liquor  into  the  state 
with  the  intention  to  sell,  barter,  exchange, 
give  away  or  dispose  of,  divests,  under  the 
Webb-Kenyon  Act,  such  intoxicating  liquor 
of  its  interstate  commerce  character,  and 
leaves  the  state  free  in  the  exercise  of  its 
police  powers  to  denounce  such  introduction 
as  a  crime  and  to  prescribe  penalties  for  its 
commission.  In  other  words,  one  who  in- 
troduces intoxicating  liquor  into  the  state 
with  the  purpose  and  intention  of  violating 
the  laws  of  the  state  by  disposing  of  the 
same  may  not  now  interpose  the  defense  that 
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he  is  engaged  in  interstate  commerce,  for 
the  reason  that  the  article  that  he  is  hand- 
ling has  been  divested  of  its  interstate  char- 
acter by  the  Webb-Kenyon  Act." 

And  again,  at  page  620  of  17  Ariz,  page 
1053  of  154  Pac: 

"We  are  of  the  opinion  that,  when  any 
person  introduces  .  .  ,  intoxicating  liq- 
uor into  this  state  with  the  purpose  and 
intention  of  violating  any  law  of  the  state, 
.  .  .  such  person  may  be  punished  for  his 
act  as  of  a  crime." 

[404]  The  legal  status  of  intoxicating 
liquors  was  made  to  depend  upon  the  pur- 
pose for  which  it  was  brouglit  or  introduced 
into  the  state,  that  is,  if  it  was  brought  in 
for  a  lawful  purpose,  no  oflfense  against  the 
laws  of  Arizona  was  committed,  but  if  it 
was  brought  in  for  an  unlawful  purpose,  that 
is,  for  the  purpose  of  traffic,  the  act  became 
an   introduction  and  a  crime. 

Upon  the  constriiction  given  to  the  prohibi- 
tion amendment  by  this  court  in  the  Stur- 
geon case,  all  intoxicating  liquor  introduced 
into  Arizona  "from  any  other  state  or  terri- 
tory or  foreign  country"  to  be  and  remain 
as  a  part  of  the  property  of  the  state,  when 
introduced  for  an  unlawful  use,  by  virtue 
of  the  Webb-Kenyon  Act,  lost  its  interstate 
commerce  character  and  became,  at  the  in- 
stant that  it  crossed  the  state  boundary  line, 
subject  to  the  police  power  of  the  state.  In 
that  case  we  held  that  the  introduction  of 
intoxicating  liquor  into  the  state  from  with- 
out the  state  constituted  a  crime  under  the 
prohibition  amendment  when  the  introduc- 
tion was  for  an  unlawful  purpose.  The 
effort  of  the  constitutional  amendment  was 
to  stop  intoxicating  liquor  at  the  boundary 
line  of  the  state.  The  endeavor  was  to  make 
it  impossible  for  it  to  enter  the  state,  and 
we  held,  in  a  modified  sense,  that  the  pop- 
ular edict  was  successful.  This  construction 
of  our  prohibition  amendment  was  made 
possible  only  through  the  aid  of  the  Webb- 
Kenyon  Act,  which  prohibited  the  shipment 
or  transportation  of  intoxicating  liquors 
from  one  state  into  any  other  state  to  be 
there  used  in  violation  of  some  law  of  the 
state.  But  for  the  federal  legislation,,  or  in 
*  the  absence  thereof,  intoxicating  liquors 
could  have  been  shipped  or  transported  or 
introduced  into  Arizona  and  the  state  would 
have  been  impotent  to  prevent  it.  It  seems 
to  me  that  the  crime  of  introducing  intox- 
icating liquors  into  the  state  of  Arizona  is 
committed  at  the  boundary  line  of  the  state, 
where  it  is  first  brought  into  the  state,  and 
that  the  proper  venue  of  the  crime  is  the 
county  bordering  on  the  state  line  at  that 
point.  Paragraph  806  of  the  Penal  Code, 
among  otlier  things,  provides:  "Except  as 
herein    otherwise   provided,    the   jurisdiction 


of  every  public  offense  is  in  the  county  where 
it  is  committed." 

The  facts  of  this  case  do  not  constitute  an 
exception  permitting  the  prosecution  of  the- 
offender  outside  of  the  countj'  in  which  the 
crime  is  committed.  The  offense  is  not  com- 
mitted [405]  partly  in  one  county  and  partly 
in  another.  Neither  do  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  con- 
summation of  the  offense  occur  in  two  or 
more  counties.  One  act,  as  defined  by  the 
prohibition  amendment  and  explained  by  the 
court  in  the  Sturgeon  case,  constitutes  the 
offense,  and  that  act  is  the  introduction  of 
intoxicating  liquor  into  the  state  from  out- 
side the  state  for  tlie  purpose  or  with  the 
intention  of  violating  some  law  of  the  state. 
If  intoxicating  liquor  is  introduced  into  tlie 
state  from  without  the  state  for  a  lawful 
purpose,  the  introduction  in  that  instance  is- 
no  offense,  and  while  one  may  thus  lawfully 
introduce  intoxicating  liquors  into  the  state 
of  Arizona  from  without  the  state,  he  may 
not  thereafter  traffic  in  such  liquors  and 
claim  immunity  from  prosecution.  If  any-^ 
one  should  lawfully  bring  intoxicating  liquor 
into  Arizona  and  proceed  to  traffic  in  it,  he 
would  be  guilty  of  a  very  different  offense 
than    that    of    introducing    liquor. 

Under  a  federal  statute  that  made  the 
importation  into  the  United  States  of  any 
alien  woman  or  girl  for  the  purpose  of 
prostitution,  or  for  any  other  immoral  pur- 
pose a  felony,  the  circuit  and  district  courts, 
of  the  United  States  have  held  that  th& 
jurisdiction  of  the  offense  is  at  the  port^ 
where  the  alicQ  woman  or  girl  is  first  landed, 
as  at^  the  moment  of  such  landing  the  offense 
is  fully  consummated.  This  has  been  the 
holding,  notwithstanding  the  destination  of 
such  alien  woman  or  girl  may  have  been  into 
some  interior  state  of  the  Union  and  into 
another  federal  district  than  the  one  where 
she  was  first  landed.  U.  S.  v.  Krsteff,  185 
Fed.  201 J  U.  S.  v.  Lair,  195  Fed.  47,  115- 
C.  C.  A.  49. 

In  U.  S.  V.  Capella,  169  Fed.  890,  the 
defendant  was  charged  with  having  violated 
the  federal  statute  which  made  it  an  offense 
"that  any  person  who  shall  attempt,  by  him- 
self or  through  another,  to  bring  into  or  land 
in  the  United  States  by  vessel  or  otherwise,, 
any  alien  not  duly  admitted  by  an  immigra- 
tion inspector  or  not  lawfully  entitled  to 
enter  the  United  States."  The  facts  were 
that  the  defendant  brought  a  minor  child  to 
the  United  States  who  was  not  entitled  to 
enter  the  United  States,  landing  her  first 
at  the  port  of  New  York;  thereafter  he  re- 
moved her  to  San  Francisco,  where  he  was 
indicted  and  tried.  It  was  the  contention  of 
the  prosecution  that  the  offense  with  which 
the  defendant  [406]  was  charged  was  begun 
in    one    judicial    district    and   completed    in 
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another,  and  therefore  he  could  be  tried  in 
either  district,  tlie  federal  statutes  so  provid- 
ing. Answering  this  argument,  the  court 
said: 

"The  offense  charged  in  the  indictment  was 
not  one  begun  at  the  port  of  New  York,  and 
completed  in  this  district,  but  it  was  entirely 
committed  at  the  port  of  New  York.  It  was 
there  that  the  minor  child,  Pasqualina  Han- 
zoni,  was  landed  in  the  United  States,  in 
violation  of  the  act  of  February  20,  1907, 
and  the  subsequent  act  of  the  defendant  in 
bringing  the  said  minor  within  the  juris- 
diction  of  this  court  is  no  part  of  the  offense 
of  illegally  bringing  her  into  or  landing  her 
in  the  United  States." 

It  seems  to  me  that  the  offense  here 
charged  against  the  appellant  is  begun  and 
completed  in  the  county  bordering  the  state 
line  into  which  the  intoxicating  liquor  is 
first  introduced  into  the  state.  It  is  not 
committed  partly  in  one  ciounty  and  partly 
in  another.  The  appellee  cites  one  case  from 
Wyoming  which  he  claims  supports  the  view 
that  the  venue  was  properly  laid  in  Maricopa 
county.  Patrick  v.  State,  17  Wyo.  260,  129 
Am.  St.  Rep.  1109,  98  Pac.  688. 

Patrick  was  informed  against  for  violat- 
ing this  statute:  "It  shall  be  unlawful  for 
any  person  to  bring  into  this  state  any  sheep 
infected  with  scab  or  any  other  infectious 
or  contagious  disease,  or  that  have  in  any 
manner  been  exposed  to  such  disease." 

The  proceedings  against  Patrick  were  had 
in  an  interior  county  of  the  state,  and, 
against  the  contention  of  the  defendant,  the 
court  held  that  the  interior  county  had  juris- 
diction. It  may  be  doubted  whether  the 
language  of  the  statute  will  permit  such  a 
construction,  but  granting  the  correctness  of 
the  court's  decision  on  t]iat  point,  I  do  not 
think  it  authority  in  this  qase.  The  Wyom- 
ing statute  was  clearly  within  the  police 
power  of  the  state,  which  power  authorizes 
the  state  to  pass  sanitary  laws  for  the  pro- 
tection of  life  or  property  within  its  borders 
and  to  prevent  persons  or  animals  suffering 
from  contagious  or  infectious  diseases  from 
entering  the  state.  Reid  v.  Colorado,  187  U. 
S.  137-151,  47  U.  S.  (L.  ed.)  108,  23  S.  Ct. 
92;  Hannibal,  etc.  R.  Co.  v,  Husen,  95  U.  S. 
465-472,  24  U.  S.    (L.  ed.)    527. 

[407]  The  Wyoming  law  is  not  an  attempt 
to  regulate  interstate  commerce,  nor  does  it 
do  so,  "but,"  as  is  said  in  the  Patrick  case, 
*'is  rather  a  reasonable  and  necessary  exer- 
cise of  the  police  power  of  the  state  to  ex- 
clude from  its  borders  diseased  sheep,  the  in- 
troduction of  which  would  endanger  the 
sheep  industry  of  the  state."  Whereas,  the 
act  of  introducing  intoxicating  liquors  into 
Arizona  can  become  an  offense  only  by  reason 
of  an  interstate  shipment  being  divested  of 
its  interstate  commerce  character  by  an  act 
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of  Congress.  The  Wyoming  act  finds  sanc- 
tion in  the  police  power  of  the  state  only» 
Ours  is  dependent  for  vitality  upon  co-ordi- 
nating congressional  legislation. 

It  is  well-settled  law  that  the  acts  and 
things  alleged  in  an  indictment  or  information 
characterize  and  identify  the  offense  rather 
than  the  name  ascribed  to  those  acts  in  the 
informal  part  of  such  instruments.  Indeed, 
the  name  given  is  unimportant,  and  may  bo 
entirely  disregarded.  People  v.  Phipps,  39 
Cal.  326.  The  information  in  this  case  names 
the  offense  charged  against  the  appellant  as 
"the  crime  of  introducing  intoxicating  liquor 
into  the  state  of  Arizona."  That,  however,, 
is  the  only  expression  in  the  information 
that  tends  affirmatively  or  otherwise  to  show 
that  the  intoxicating  liquor  was  introduced 
into  the  state  from  without  the  state.  There* 
id  no  positive  or  affirmative  allegation  that 
the  whisky  which  the  appellant  is  charged 
to  have  introduced  "into  th«  county  of  Mari- 
copa, state  of  Arizona,"  was  brought,  shipped, 
transported  or  introduced  into  the  state  from 
without  the  state.  If  the  pleader  intended 
by  the  allegations  of  the  information  to  as- 
sert that  the  whisky  was  introduced  into- 
Maricopa  county  from  some  point  outside  of 
the  state,  the  court  would  be  compelled  to 
take  judicial  notice  that  it  was  first  intro- 
duced into  some  other  county  of  the  state  be- 
fore it  was  introduced  into  Maricopa  county. 
I  think  that  the  language  of  the  information 
fails  to  show  that  the  liquor  was  an  inter- 
state introduction.  Therefore  it  does  not  con- 
form wMth  the  requirements  of  section  93ft 
of  the  Penal  Code,  in  that  it  is  not  direct 
and  certain  as  regards  "the  particular  cir- 
cumstances of  the  offense  charged,"  and  fails 
to  show  facts  "necessary  to  constitute  a  com- 
plete offense."  On  the  other  hand  should  it 
be  considered  that  the  information  states 
facts  sufficient  to  constitute  a  public  offense, 
it  clearly  shows  that  [408]  the  offense  was 
committed  in  some  other  county  than  Mari- 
copa county,  and  that,  therefore,  the  venue 
is  not  properly  laid. 

For  these  reasons,  I  am  of  the  opinion 
that  the  judgment  of  conviction  should  be 
reversed  and  the  cause  remanded,  with  di-. 
rections  that  the  case  be  dismissed. 


NOTE. 

It  is  held  in  the  reported  case  that  the 
transportation  of  intoxicating  liquor  into  a 
state  in  violation  of  a  statute  is  a  continuing 
offense,  and  that  a  prosecution  therefor  may 
be  had  in  any  county  into  whose  borders  the 
liquor  is  transported.  State  regulation  of 
the  transportation  of  intoxicating  liquor  is 
discussed  in  the  note  to  State  v.  Missouri 
Pac.  R.  Co.  Ann.  Cas.   1917A  612. 
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CORFOBATION  OF  CITY  OF  TORON. 

TO 

V. 

J.  F.  BROWN  COMPANT. 

Canada    Supreme    Court — May   2,    1917. 
55  Can.  Sup,  Ct.   153, 


Eminent  Domain  —  What  Constitutes 
Injury  to  Land  —  Pnblio  Lavatory  in 
Street. 

Under  a  statute  giving  a  right  to  com- 
pensation where  land  is  ''injuriously  affected" 
by  the  exercise  of  the  power  of  eminent 
domain,  an  owner  of  land  abutting  on  a 
street  is  entitled  to  compensation  for  the  de- 
preciation in  the  value  thereof  from  the  con- 
struction by  the  municipality  of  a  public 
lavatory  yi  the  street. 

[See  note  at  end  of  this  case.] 

[153]  Appeal  from  a  decision  of  the  Ap- 
pellate Division  of  the  Supreme  Court  of 
Ontario,  36  Ont.  L.  R.  189,  affirming  by  an 
equal  division  the  award  of  the  Official  Arbi- 
trator. 

This  is  an  arbitration  brought  by  the  re- 
spondent to  determine  what  compensation,  if 
any,  was  payable  to  it  by  the  appellant  by 
reason  of  alleged  damage  to  its  property  at 
the  south-west  corner  of  Queen  and  Parlia- 
ment Streets,  Toronto.  The  respondent  owns 
a  parcel  of  land  on  this  corner  having  a 
frontage  of  104  feet  on  Queen  Street  by  a 
depth  of  125  feet  on  Parliament  [154]  Street, 
a  street  of  much  less  importance  than  Queen 
Street.  On  the  easterly  40  feet  of  the  parcel 
is  erected  a  large  three-story  brick  store  40 
feet  by  100  feet  wherein  tenants  of  the  re- 
spondent carry  on  a  weekly  payment  business 
in  furnishings,  clothes,  etc.  The  store's  only 
business  entrance  is  on  Queen  Street,  in  the 
center  of  the  building,  and  there  are  large 
show  windows  on  Queen  Street  and  for  some 
distance  south  on  Parliament  Street. 

In  the  year  1912  the  appellant,  with  a  view 
of  providing  much-needed  lavatory  accommo- 
dation for  the  public,  constructed  a  lavatory 
for  men  and  women  at  this  corner,  it  being 
a  street  car  transfer  point,  and  a  place  of 
public  concourse,  and  therefore,  a  logical 
situation  for  such  a  convenience.  The  lava- 
tory was  constructed  underground  and  about 
fifty  feet  apart  were  stairways  leading  to  the 
same,  with  metal  hoods  over  them  similar  to 
tliose  over  a  subway  entrance  in  a  large  city. 
These  entrances  were  distant  eight  feet  from 
the  building  of  the  respondent,  being  midway 
between  the  curbing  and  the  street  line,  which 
space  was  completely  concreted  so  as  to  form 
an  extended  sidewalk.    Half  way  between  the 


entrances  was  a  small   structure  of   incon- 
spicuous appearance  used  as  a  breather. 

The  claim  of  the  respondent  was  mainly 
based  upon  the  circumstance  that  a  structure 
used  as  a  lavatory  had  been  placed  near  its 
property,  causing  a  diminution  in  value 
thereof.  In  addition,  however,  some  evidence 
was  tendered  that  bad  odours  arose  from  the 
same.  The  learned  arbitrator,  however,  found 
against  this  contention. 

A  claim  was  also  made  for  damage  from 
'' seepage''  based  on  a  theory  that  the  disturb- 
ance of  the  sub-soil  [155]  during  the  con- 
struction of  the  lavatory  caused  the  cellar 
walls  of  the  respondent's  building  to  be  damp. 
•  The  learned  arbitrator  found  that  the  mere 
presence  of  a  structure  used  as  a  lavatory 
in  the  vicinity  of  the  respondent's  property 
was  sufficient  to  depreciate  it  in  value  and 
that  the  appellant  was  legally  responsible 
therefor,  and  awarded  the  respondent  $9,000 
in  respect  of  such  diminution  in  value.  He 
found  that  such  damage  was  confined  to  the 
property  occupied  by  the  building  upon  the 
lands  and  did  not  extend  south  or  west 
thereof. 

He  also  accepted  the  respondents'  theory  of 
'"seepage"  into  the  cellar  of  the  building  in 
question  and  awarded  it  $1,200  in  respect  of 
the  same. 

The  appellant  appealed  to  an  Appellate 
Division  of  the  Supreme  Court  of  Ontario, 
composed  of  Chief  Justice  R.  M.  Meredith,  Mr. 
Justice  Riddell,  Mr.  Justice  Lennox  and  Mr. 
Justice  Masten,  upon  the  ground  that  it  was 
not  legally  liable  to  pay  either  amount  award- 
ed. The  respondent  cross-appealed  on  several 
questions  of  fact. 

On  March  17th,  1916,  the  Appellate  Divi- 
sion delivered  judgment  unanimously  dismis- 
sing the  cross-appeal,  but  dividing  equally 
upon  the  main  appeal.  Chief  Justice  Meredith 
and  Mr.  Justice  Riddell  being  in  favour  of 
allowing  the  same  and  setting  aside  the  award 
and  Mr.  Justice  Lennox  and  Mr.  Justice  Mas- 
ten  being  opposed  in  opinion.  As  to  the 
$1,200  item,  Mr.  Justice  Masten  thought  it 
was  properly  awarded,  but  Mr.  Justice  Len- 
nox says  (p.  214) :  "It  would  better  accord 
with  the  views  I  entertain  as  a  matter  of 
technical  exactness  to  reduce  the  award  to 
$9,000,  leaving  the  company  to  sue  for  the 
$1,200  as  damages.  Counsel  for  the  City  does 
not  ask  for  this."  The  appellant  [156]  sub- 
mits that  the  learned  judge  misunderstood 
the  position  as  to  this  item  of  its  counsel  in 
the  lower  court. 

The  court  being  equally  divided,  tlie  award 
was  confirmed  and  from  this  order  both  par- 
ties now  appeal  to  this  court. 

Hellmuth  K.  O,  and  Pwirty  for  appellant 
Tilley  K,  C,  and  O,  W.  Mason  for  respond- 
ent. 
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William  Johnstotif  solicitor  for  appellant. 
Macdonald,  Shepley,  Donald  d  Mason,  bo- 
licitors  for  respondent. 

Da  VIES,  J.  {diaaenting) , — The  respondent 
in  this  appeal  claimed  compensation  under 
the  325th  section  of  ''The  Municipal  Institu- 
tions Act,"  R.  S.  O.  1914,  c.  192,  for  alleged 
injuries  to  his  premises,  located  at  the  south- 
west comer  of  Parliament  and  Queen  Streets, 
caused  by  the  erection  and  maintenance  of 
public  lavatories  for  men  and  women  by  the 
Corporation  of  Toronto  under  Parliament 
Street,  which  runs  along  tfie  side  of  his  shop 
fronting  on  Queen  Street.  The  claim  came 
before  the  Official  Arbitrator,  who,  after  hear- 
ing a  great  deal  of  evidence,  awarded  the 
claimant  $10,200  in  full  satisfaction  [157]  for 
the  injuries  complained  of.  Of  this  amount 
the  arbitrator  allowed  $9,000  on  account  of 
the  lavatories  as  such,  and  $1,200  caused  by 
water,  or  seepage,  claimed  as  having  escaped 
from  the  lavatories  into  the  cellar  of  plain- 
tiff's  building. 

The  arbitrator  in  his  written  reasons  for 
his  award,  finds  as  a  fact  that  *'no  land  of  the 
claimant  was  taken"  and  that  "he  did  not 
think  it  could  be  contended  that  aooeaa  is 
really  interfered  with." 

He  seems  mainly  to  base  his  conclusion  as 
to  claimants'  right  to  compensation  under  the 
statute  upon  the  fact  that  a  lavatory  con- 
structed under  the  street,  and  near  to  claim- 
ants' store  and  premises,  "injuriously  af- 
fected" claimants'  premises  within  the  mean- 
ing of  section  325  of  the  Act  above  cited. 

There  was  some  evidence  that  bad  odours 
arose  from  the  lavatories,  but  the  arbitrator 
found  against  this,  and  rested  his  conclusion 
upon  the  depreciation  of  the  value  of  claim- 
ants' shop  and  premises  arising  from  the 
use  of  these  lavatories  as  such. 

He  says: — 

"Tlie  outstanding  feature  of  the  whole 
claim  is  the  user  of  the  structures,  the  fact 
that  they  are  lavatories.  This  is  particularly 
emphasized  by  all  the  claimants'  witnesses." 

It  18  clear,  therefore,  that  the  damage, 
exclusive  of  the  seepage,  was  not  caused  by 
the  construction  of  the  lavatories  but,  if  at 
all,  by  their  subsequent  use,  and  it  seems 
equally  clear  upon  the  evidence,  and  the 
award,  that  it  was  this  use  which  influenced 
the  witnesses  in  estimating  the  damages  and 
depreciation  of  the  value  of  the  claimants' 
premises  and  the  arbitrator  in  awarding  the 
damages.  The  lavatories  being  under  ground, 
and  not  interfering  with  access  to  claimants' 
[158]  premises,  would  not  as  mere  structures 
depreciate  the  value  of  those  premises,  how- 
ever much  they  might  injure  his  trade.  The 
arbitrator  did  not  find  that  the  depreciation 
he  awarded  damages  for  arose  apart  from  any 
injury  to  claimants'  trade. 


On  appeal  from  the  ward  to  the  Second 
Division  of  the  Supreme  Court,  that  tribunal 
was  equally  divided.  Chief  Justice  R.  Mere- 
dith and  Kiddell,  J.,  holding  that  as  no  land 
of  the  plaintiff  had  been  expropriated,  and 
no  legal  right  or  easement  therein  interfered 
with,  he  had  no  claim  enforceable  by  arbitra- 
tion for  injurious  affection  of  his  lands  under 
the  compensation  clauses  referred  to,  while 
Lennox  and  Hasten,  JJ.  were  of  a  contrary 
opinion  and  sustained  the  award. 

The  Chief  Justice  and  Riddell,  J.,  were 
both  of  the  opinion  that  as  under  section 
433  of  the  said  "Municipal  Institutions  Act" 
"the  soil  and  freehold  of  every  highway  were 
vested  in  the  Corporation  of  the  Municipal- 
ity" such  corporation  had  a  common  law 
right  as  .owner  to  construct  such  lavatories 
in  such  places  under  the  streets  as  they  de- 
termined were  necessary  in  the  public  inter- 
est, subject  of  course  to  the  paramount  rights 
of  the  public  over  the  highway. 

Chief  Justice  Meredith  says: — 

"Is  the  injury,  if  any,  made  lawful  only  by 
the  enactment  which  provides  for  compensa- 
tion? My  unhesitating  answer  is: — No.  The 
construction  of  such  conveniences  would  be 
lawful  and  proper  under  the  rights  and  duties 
of  municipal  corporations  respecting  high- 
ways and  traffic.  The  wide  character  of 
those  rights  and  duties  is  not  everywhere 
understood.  In  this  Province  not  onlv  does 
the  duty  to  keep  all  highways  in  repair  de- 
volve upon  the  municipal  corporation;  and 
not  only  are  they  made  answerable  in  damages 
for  neglect  of  such  duty;  but  they  have  com- 
plete jurisdiction  over  them  and  even  the  soil 
and  freehold  of  them  is  vested  in  such  cor- 
porations and  they  may  sell  for  their  own 
benefit  the  timber  and  minerals  in  them. 
They  have  these  rights,  subject  of  course  to 
the  paramount  purposes  of  highways,  as  their 
duties  respecting  the  repair  of  them  make 
plain;  but  it  would  be  idle  to  say  that 
[159]  as  conservators  of  such  public  ways 
their  powers  are  not  very  extensive ;  that  they 
may  not  do  largely  as  they  deem  best  with 
them  as  long  as  there  is  no  curtailment  of 
the  right  of  way  over  them.  No  one  will 
deny  their  right  to  turn  a  mud  road  into  a 
paved  street  with  sidewalks,  kerbs  and 
gutters,  street  lights  and  other  needs  and 
conveniences  for  traffic;  can  any  one  with 
any  more  reason  deny  their  right  to  build  in 
the  soil  under  the  highway,  closets  and 
urinals,  such  as  the  needs  of  man  imperative- 
ly demand?  Provided,  of  course,  that  there 
is  no  susbstantial  obstruction  of  the  rights 
of  traffic  which  there  need  never  be.  The 
need  of  such  conveniences  is  in  a  way  greater 
than  the  need  of  raised  sidewalks.  No  case 
has  been  referred  to  that  conflicts  with  this 
view  of  the  rights  and  duties  of  municipal 
corporations  under  the  laws  of  this  Province. 
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I  must  say  that  I  am  strongly  inclined  to 
take  the  same  view  of  the  corporation  rights 
in  the  streets  of  which  the  soil  and  freehold 
is  vested  in  them  with  respect  to  the  con- 
struction of  lavatories  and  urinals  as  ex- 
pressed by  the  Chief  Justice,  and  more  short- 
ly by  Riddell,  J. 

But  I  prefer  to  assume  that  these  lavatories 
were  constructed,  and  are  used  under  tlie 
statutory  powers  of  the  corporation  contained 
in  the  "Municipal  Institutions  Act,"  and  to 
deal  with  the  award  on  that  assumption. 

In  the  last  analvsis  it  seems  to  me  that  the 
question  of  the  claimants'  right  to  recover 
damages  depends  upon  the  true  construction 
of  section  325  (1)  before  referred  to.  It 
reads  as  follows: — 

''Where  the  land  is  expropriated  for  the 
purposes  of  a  9orporation,  or  is  injuriously 
affected  by  the  exercise  of  any  of  the  powers 
of  a  corporation  or  of  the  council  thereof, 
under  the  authority  of  this  Act  or  under 
the  authority  of  any  general  or  special  Act, 
unless  it  is  otherwise  expressly  provided  by 
such  general  or  special  Act,  the  corpora- 
tion shall  make  due  compensation  to  the 
owner  for  the  land  expropriated  or,  where 
it  is  injuriously  affected  by  the  exercise 
of  such  powers,  for  the  damages  necessarily 
resulting  therefrom,  beyond  any  advantage 
which  the  owner  may  derive  from  any  work, 
for  the  purposes  of,  or  iji  connection  with 
which  the  land  is  injuriously  affected." 

These  compensation  clauses  for  land  taken 
and  injuriously  affected  have  been  present  in 
many  statutes  [160]  passed  by  the  Parlia- 
ment of  Great  Britain,  and  very  many  de- 
cisions of  the  courts  have  been  given  as  to 
their  true  meaning  and  extent.*  There  is 
some  difference  in  the  language  used  in  the 
different  Acts,  but  I  think  after  reading  all 
of  those  referred  to  in  the  argument,  and 
the  cases  cited  at  bar,  and  in  the  judgments 
below  as  to  their  proper  construction,  I  am 
justified  in  saying  that  while  there  were  at 
first  great  differences  of  judicial  opinion  even 
in  the  cases  carried  to  the  House  of  Lords 
as  to  what  damages  could  be  awarded  under 
the  compensatory  clauses  for  "injurious  af- 
fection" only,  where  no  land  was  taken  and 
no  legal  right,  or  easement  appurtenant  to  the 
land  was  interfered  with  or  obstructed,  these 
differences  were  finally  set  at  rest.  It  was 
held  as  the  recognized  rule  of  law  applicable 
to  compensation  sections  such  as  that  now 
before  us  that  such  compensation  can  only  be 
awarded  where  some  physical  interference  is 
caused  to  the  lands  of  the  claimant  or  to 
some  legal  right  or  attribute  attaching  to 
these  lands  such  as  access  or  ancient  lights, 
etc.  Where  no  lands  have  been  taken  and 
no  such  legal  rights  or  attributes  or  ease- 
ment attached  to  land  interfered  with,  no 
compensation   can   be  given   even   though   a 


man's  property  may  be  greatly  depreciated 
in  value  by  the  exercise  of  the  statutory 
rights  granted  to  a  company  x>r  a  corporation. 
If  part  of  an  owner's  lands  have  been  taken, 
however,  an  entirely  different  result  follows 
and  damages  are  allowed  not  only  for  the 
lands  taken,  but  for  the  remainder  of  claim- 
ant's lands  connected  with  or  belonging  to 
the  lauds  actually  taken  and  for  injuries 
tlicreto.  The  taking  of  any  part  of  claim- 
ant's lands  opens  the  door  for  the  right  to 
claim  all  damages  actually  sustained  by  the 
owner  for  the  lands  taken,  and  also  for  all 
his  other  lands  with  those  taken. 

[161]  It  has,  for  instance,  long  been  set- 
tled by  the  decision  of  the  House  of  Lords  in 
Ha;nmersmith,  etc.  R.  Co.  v.  Brand,  1869 
L.  R.  4  H.  L.  (Eng.)  171,  that  an  owner 
of  land,  no  part  of  which  has  been  taken 
by  a  railway  company  and  no  right  connect- 
ed with  which  interfered  with,  cannot  re- 
cover for  damages  for  'Vibration"  arising 
from  the  running  of  the  railway  without 
negligence,  no  matter  what  extent  such  dam- 
ages may  extend  to.     The  headnote  reads: — 

'^The  'Lands  Clauses  Consolidation  Act*  and 
the  'Railway  Clauses  Consolidation  Act'  do 
not  contain  any  provisions  under  which  a 
person,  whose  land  has  not  been  taken  for 
the  purposes  of  a  railway,  can  recover  stat- 
utory compensation  from  the  railway  com- 
pany in  respect  of  damage  or  annoyance  aris- 
ing from  vibration  occasioned  (witliout  negli- 
gence) by  the  passing  of  trains,  after  the 
railway  is  brought  into  use,  even  though  the 
value  of  the  property  has  been  actually  de- 
preciated thereby.     (Diss.  Lord  Cairns.) 

"The  right  of  action  for  such  damages 
is  taken  away. 

"Rex  V.  Pease,  4  B.  &  Ad.  30,  24  E.  C.  L. 
17,  and  Vaughan  v.  Taff  Vale  R.  Co.  5  H.  & 
N.  (Eng.)  679,  approved." 

When  I  speak  of  damages  I  do  so,  however, 
with  the  well  understood  limitation  that  they 
must  be  an  injury  to  lands  and  not  to  per- 
sonal injury  or  an  injury  to  trade,  and  also 
that  they  must  be  occasioned  by  the  coii- 
atruction  of  the  authorized  works  and  not  by 
their  user,  and  must  be  of  such  a  character  as 
would  have  made  them  actionable,  but  for 
the  statutory   power. 

Wherever  a  legal  right  has  been  interfered 
with  by  the  exercise  of  statutory  powers,  all 
the  damages  done  to  the  owner  as  a  conse- 
quence of  that  interference  is  the  subject  of 
compensation.  Cripps  on  Compensation  (5th 
ed.)   p.  140,  and  the  cases  there  cited. 

In  the  present  case  it  appears  to  me  that 
the  finding  of  the  arbitrator,  that  there  has 
been  no  physical  interference  with  the  claim- 
ants' property  or  with  the  access  to  and  from 
their  premises,  is  conclusive. 

[162]  It  is  the  use  of  the  structure  as  a 
lavatory  that  causes  damage  in  the  opinion  of 
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the  arbitrator,  based  upon  the  evidence  given 
before  him,  in  which  I  fully  concur,  and  stat- 
utory compensation  cannot  be  awarded  for 
damages  caused  him  by  the  use  of  works 
constructed  in  accordance  with  statutory 
powers,  and  without  negligence,  unless  ex- 
pressly given  by  statute. 

If  the  works  are  not  so  constructed,  then 
the  injured  party  may  have  an  action  for 
damages  caused  either  by  reason  of  excess 
beyond  the  powers,  or  from  bad  or  improper 
construction  of  the  works,  but  has  no  right 
of  compensation  under  the  compensating 
clause. 

Nothing  of  the  kind  is  suggested  here  ex- 
cept with  regard  to  seepage  damages  with 
respect  to  which,  if  any  (on  which  I  express 
no  opinion)  are  the  subject  matter  of  an  ac- 
tion, and  not  damages  under  the  compensa- 
tion clause  for  injurious  affection.  They  are 
caused,  if  at  all,  by  the  improper  or  negligent 
exercise  of  the  statutory  powers,  and  do  not 
necessarily  result  from  their  proper  exercise. 

The  expression  "injuriously  affected  by  the 
exercise  of  the  powers"  given  by  the  Act  now 
under  discussion  or  of  any  general  or  special 
Act,  is  copied  from  the  English  Acts  to  which 
reference  has  been  made.  They  are  technical 
words  to  which  a  legal  meaning  has  been 
attached  by  the  courts,  and  when  used  by  the 
legislature  as  in  this  compensation  section, 
should  have  that  meaning  given  them  by  our, 
courts. 

I  need  hardly  say  that  if  any  more  exten- 
sive meaning  was  intended  to  be  given  to 
them  when  used  in  this  "Municipal  Institu- 
tions Act,"  one  would  have  found  language 
expressive  of  that  intention.  I  fail  to  find 
any  such  language. 

In  the  absence  of  any  such  words  shewing 
a  different  meaning,  I  feel  myself  compelled 
to  follow  the  [163]  English  authorities,  and  I 
may  say  that  I  do  so  without  any  reluctance, 
because  I  share  with  Chief  Justice  Meredith 
the  feeling  that  any  such  extension  or  enlarge- 
ment might,  and  probably  would,  have  results 
which  would  prevent  the  construction  of  these 
necessary  public  utilities  altogether.  If  the 
claimants  in  this  case  can  recover  $9,000  or 
$10,000  damages  because  a  urinal  for  men 
and  women  is  placed  beneath  the  surface  of 
the  street  on  which  their  business  premises 
abuts  where  no  part  of  their  land  is  taken, 
and  no  easement  or  right  in  or  attached  to  it 
is  affected,  then  it  follows  that  every  other 
land  owner  in  the  vicinity  would  have  a 
similar  right  to  damages,  greater  or  lesser 
than  the  amount  awarded  in  this  case,  de- 
})f Tiding  upon  the  facts  of  each  case  with  the 
further  result  that  the  exercise  of  these  pow- 
ers would  have  to  be  discontinued  because  of 
the  excessive  cost  of  their  exercise. 

It  cannot  be  contended  that  because  the 
other  land  owners  have  not  plate  glass  win- 


dows in  their  buildings  fronting  on  the 
street,  and  because  their  business  or  trade  is 
not  injured  by  the  turning  away  of  the  tide 
of  customers,  which  might  flow  to  them,  but 
for  the  construction  and  maintenance  of  the 
lavatories,  that  their  claims  would  be  dif- 
ferent. 

The  loss  of  trade  is  not  a  damage  which 
can  be  allowed  under  the  compensation  clause, 
and  it  appears  to  me  that  is  just  what  has 
been  allowed  in  this  case. 

The  principle  that  the  use  of  the  lavatory 
causes  depreciation  in  the  value  of  the  ad- 
joining lands  is  applicable  in  a  more  or  less 
degree  to  all  neighbouring  land  owners,  and 
they  certainly  would  all  make  claims.  As 
was  said  in  Ricket  v.  Metropolitan  Ry.  Co. 
L.  R.  2  H.  L.  (Eng.)  175,  at  page  199,  by 
Lord  Cran worth: — 

[184]  "The  loss  occasioned  by  the  obstruc- 
tion now  under  consideration  may  be  greater 
to  the  plaintiff  than  to  others,  but  if  it  affects 
more  or  less  all  the  neighbourhood.  He  has 
no  ground  of  complaint  differing,  save  in  de- 
gree, from  that  which  might  be  made  by  all 
the  inhabitants  of  houses  in  the  part  of  tht* 
town  where  the  works  for  forming  the  rail- 
way were  carried  on." 

The  cases  of  Parkdale  Corp.  v.  West,  12 
App.  Cas.  (Eng.)  602;  and  North  Shore  R. 
Co.  V.  Pion,  14  App.  Cas.  (Eng.)  612,  were 
relied  upon  in  the  Court  of  Appeal  largely 
by  Mr.  Justice  Masten.  I  cannot  see  what 
application  these  cases  can  have  to  the  one 
before  us.  In  each  of  them  the  owner's  right 
of  access  to  and  from  their  land,  to  the  street 
in  the  Parkdale's  Case,  12  App.  Cas.  (Eng.) 
602,  and  to  a  navigable  river  in  the  Pion's 
Case,  14  App.  Cas.  ( Eng. )  612,  was  obstructed 
and  interfered  with,  and  "in  both  cases  alike," 
as  the  Lord  Chancellor  said,  p.  626  of  the  re- 
port of  the  Pion's  Case,  14  App.  Cas.  (Eng.) 
612:  "the  damage  to  the  plaintiff's  property 
was  a  necessary,  patent  and  obvious  conse- 
quence of  the  execution  of  the  work." 

The  actions  were  held  properly  brought  to 
recover  damages  on  the  ground  that  the  com- 
pany in  the  one  case,  and  the  corporation  in 
the  other,  did  not  take  the  steps  necessary 
under  the  reppective  statutes  under  which 
they  professed  to  act  to  "vest  in  them  the 
power  to  exercise  the  right  or  do  the-  thing" 
for  which  if  those  steps  had  been  duly  taken 
compensation  would  have  been  due  to  the 
respondents   (owners)   under  the  Act. 

But  the  thing  done  which  in  each  of  these 
cases  made  the  works  of  the  company  and 
the  corporation  actionable  was  the  depriving 
of  the  owners  of  their  right  of  access  to  and 
from  their  lands. 

Both  of  the  learned  judges  who  decided  the 
case  in  the  Divisional  Appeal  Court  quoted 
at  length  from  the  judgment  of  the  learned 
judge  who  decided  the  [165]  cases  of  Vernon 
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V.  St.  James,  16  Ch.  D.  (Eng.)  449,  and  Cow- 
per-J£s8ex  v.  Local  Board  for  Acton,  14  App. 
Ca8.  (Eng.)  153,  and  speak  of  them  as 
'•illuminative"  and  "instructive"  and  no 
doubt  they  are  with  respect  to  facts  at  all 
similar  to  those  dealt  with  in  those  cases.  I 
fail,  however,  to  find  that  they  afford  any 
assistance  to  such  cases  as  we  have  now^  be- 
fore us.  The  Court  of  Appeal  in  the  Vernon's 
Case,  16  Ch.  D.  (Eng.)  449,  simply  held  that 
as  the  erection  of  an  urinal  was^not  neces- 
sarily a  nuisance,  the  statute  authorizing  its 
erection  did  not  empower  the  Vestry  to  erect 
one  where  it  would  be  a  nuisance  to  the 
owners  of  adjoining  property  and  that  on  the 
facts  of  that  case  the  Vestry  had  exceeded 
their  poioera  in  placing  the  urinal  ichere  they 
did  and  the  court  granted  the  injunction 
asked  for  accordingly. 

No  contention  is  made  here,  or  could  be 
made,  of  any  excess  in  the  exercise  of  the 
powers  of  the  Corporation  of  Toronto  in 
placing  the  lavatory  and  urinal  where  they 
did.  On  the  contrary,  the  claimants'  submis- 
sion in  the  appeal  is  based  entirely  upon  the 
exercise  by  the  Corporation  of  its  legal  right 
under  the  statute,  and  the  claimed  correlative 
right  of  the  claimants  to  damages  under  the 
32oth  section  of  the  Act  because  their  lands 
were  "injuriously  affected"  by  the  exercise  of 
the  Corporation's  statutory  powers. 

The  Cowper-Essex's  Case,  16  Ch.  D.  (Eng.) 
449,  decided  that  part  of  the  plaintiffs  land 
having  been  taJccn  for  sewage  works  compen- 
sation might  be  awarded  for  damage  by  reason 
of  it  injuriously  affecting  his  "other  lands" 
connected  with  those  taken  not  only  by  the 
construction  of  the  sewage  works  but  by  their 
use. 

Tliese  ''other  lands"  of  the  plaintiffs  were 
divided  from  the  lands  taken  by  a  railway, 
but  the  court  held  [166]  that  notwithstand- 
ing the  division  they  were  "other  lands"  with- 
in the  meaning  of  the  compensation  clause  of 
the  statute  they  were  considering,  the  "Lands 
Clauses   Consolidation  Act,  1845." 

In  that  Cowper-Esex's  Case,  14  App.  Cas. 
(Eng.)  153,  the  Lord  Chancellor  Halsbury 
said,  with  reference  to  the  different  principles 
of  compensation  applicable,  where  part  of  the 
owner's  land  has  been  taken  from  cases  where 
no  part  has  been  taken,  but  where  it  is 
claimed  the  lands  have  nevertheless  been  in- 
juriously affected:" 

"With  reference  to  the  main  question  I 
have  had  less  difficulty  since  I  take  it  that 
two  propositions  have  now  been  conclusively 
established.  One  is,  that  land  taken  under 
the  powers  of  the  "Lands  Clauses  Act"  and 
applied  to  any  use  authorized  by  the  statute, 
cannot  by  its  mere  use,  as  distinguished  from 
the  construction  of  works  upon  it,  give  rise 
to  a  claim  for  compensation.  But  a  second 
proposition   is,   it   appears   to   me,   not   less 


conclusively  established,  and  that  ig  that 
where  part  of  a  proprietor's  land  is  taken 
from  him,  and  the  future  uae  of  the  part 
80  taken  may  damage  the  remainder  of  the 
proprietor's  land,  then  such  damage  niay 
be  an  injurious  affecting  of  the  proprietor's 
other  lands,  though  it  would  not  be  an  inju- 
rious affecting  of  the  land  of  neighbouring 
proprietors  itom.  whom  nothing  had  been 
taken  for  the  purpose  of  the  intended  works. 

"It  may  seem  at  first  sight  a  little  strange 
that  what  is  injurious  affecting  in  one  should 
not  be  in  the  other.  But  it  is  possible  to 
explain  that  apparent  contradiction  by  the 
consideration  that  the  injurious  affecting  by 
the  use,  as  distinguished  from  the  construc- 
tion, is  a  particular  injury  suffered  by  the 
proprietor  from  whom  some  portion  of  his 
land  is  taken  different  in  kind  from  that 
which  is  suffered  by  the  rest  of  Uer  Majesty's 
subjects." 
,  And  Lord  Watson  said   (p.  164) : — 

"In  the  case  of  a  proprietor  from  whom 
nothing  has  been  taken  by  the  promoters,  it 
has  been  settled  by  a  series  of  decisions  in  this 
House,  that,  although  his  lands  in  the  vicin- 
ity will  necessarily  be  injured  by  the  use  of 
their  works,  yet  it  is  not  thereby  'injuriously 
affected'  witliin  the  meaning  of  the  Act  of 
1845;  and  that  he  is  not  entitled  to  statutory 
compensation  for  injury  so  occasioned,*'  and 
on  p.  165  His  Lordship  goes  on  to  point  out 
the  distinction  between  cases  where  ''land  has 
been  taken"  [167]  and  those  where  it  has  not, 
but  is  claimed  as  having  b^n  injuriously  af- 
fected.    He  says: — 

"In  Buccleuch  v.  Metropolitan  Board  of 
Works,  L.  R.  6  H.  L.  (Eng.)  418,  Lord 
Chelmsford,  in  whose  judgment  Lord  Colon- 
say  concurred,  said  L.  R.  5  H.  L.  (Eng.)  458, 
with  reference  to  Brand's  Case,  L.  R.  4  H.  L. 
(Eng.)  171,  and  the  subsequent  case  of 
Glasgow  Union  Ry.  Co.  v.  Hunter,  L.  R.  2 
H.  L.  Sc.  ( Eng. )  7di(  'In  neither  of  these  cases 
was  any  land  taken  by  the  railway  company 
connected  with  the  lands  which  were  alleged 
to  have  been  so  injured,  and  the  claim  for 
compensation  was  for  damage  caused  by  the 
use,  and  not  by  the  construction  of  the  rail- 
way. But  if,  in  each  of  the  cases,  lands  of 
the  parties  had  been  taken  for  the  railway, 
I  do  not  see  why  a  claim  for  compensation 
in  respect  of  injury  to  adjoining  premises 
might  not  have  been  successfully  made  on  ac- 
count of  their  probable  depreciation  by  reason 
of  vibration,  or  smoke,  or  noise,  occasioned  by 
passing  trains.' " 

After  citing  other  cases  he  says: — 

"It  appears  to  me  to  be  the  result  of  these 
authorities,  which  are  binding  upon  this 
House,  that  a  proprietor  is  entitled  to  com- 
pensation for  depreciation  of  the  value  of  his 
other  lands,  in  so  far  as  such  depreciation 
is  due  to  the  anticipated  legal  use  of  works 
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to  be  constmcted  upon  the  land  which  has 
been  taken  from  him  under  compulsory 
powers.*' 

I  am  quite  unable  to  see  how  the  judg- 
ment in  this  case  appealed  from  can  in  any 
way  be  sustained  by  the  Cowper-Essex's  Case, 
14  App.  Gas.  (Eng.)  153,  or  by  the  reasons 
given  therefor  by  their  Lordships.  The  prin- 
<'iple  laid  down  in  that  case  as  having  been 
^'finally  settled"  respecting  the  broad  distinc- 
tion between  the  compensation  which  can  be 
awarded  for  injurious  affection  in  cases  where 
part  of  an  owner^s  land  has  been  taken  and 
oases  where  no  part  has  'been  taken  seems  to 
me  Etrongly  against  the  judgment  now  m 
appfal.  * 

Metropolitan  Board  of  Works  v.  McCarthy, 
I/.  K.  7  H.  L.  (Eng.)  243,  is  an  authority 
referred  to  in  many  cases  not  only  because  of 
its  peculiar  facts  but  because  of  the  adoption 
by  the  House  of  Lords  of  that  test  submitted 
Ly  Mr.  Thesiger,  as  one  which  would  explain 
and  reconcile  apparently  conflicting  cases, 
viz.: — 

[168]  "That  where  by  the  construction 
of  works  there  is  a  physical  interference' with 
any  right,  public  or  private,  which  an  owner 
is  en  ii tied  to  use  in  connection  with  his  prop- 
erty, he  is  entitled  to  compensation  if,  by 
reason  of  such  interference,  his  own  property 
is  injured." 

In  that  ease  there  was  a  "special  case"  sub- 
milted  to  the  court  in  which  it  was  stated: — 

*  That  by  reason  of  the  dock  adjoining  the 
Rivtr  Thames,  and  the  destruction  thereby  of 
the  access  to,  and  from  the  Thames,  the  plain- 
tiff*8  premises  became  and  were  as  premises 
either  to  sell  or  occupy  permanently  dam- 
aged and  diminished  in  value." 

Their  Lordships  held  that  the  plaintiff  was 
entitled  to  compensation  because  his  right  of 
access  to  his  premises  to  and  from  the  River 
Thames  had  been  destroyed,  and  his  lands 
<!on8equently  depreciated  in  value,  but  that 
the  damage  or  injury  which  is  to  be  the  sub- 
ject of  compensation  must  not  be  of  a  personal 
character,  but  must  be  a  damage  or  injury 
to  the  land  of  the  claimant  considered  in- 
dependently of  any  particular  trade  that 
the  claimant  may  have  carried  on  upon  it. 

The  recent  case  of  Grand  Trunk  Pae. 
R.  Co.  V.  Fort  William  Land  Co.  [1912]  A.  C. 
(Eng.)  224,  determined  by  the  Judicial  Com- 
mittee of  the  Privy  Council  on  the  proper 
eonstrucfion  of  the  "Dominion  Railway  Act, 
1006,"  sees.  47,  15  and  237(3),  seems  to  me 
to  apply  the  same  principles  to  the  construc- 
tion of  our  Railway  Act  as  have  been  applied 
by  the  House  of  Lords  to  the  various  English 
Acts  as  to  lands  taken  or  injuriously  affected 
under  statutory  powers.  That  case  should  go 
a  long  way  to  govern  the  one  before  us.  In 
•delivering  the  judgment  of  their  Lordships, 
Lord  Shaw  says: — 


"These  respondents  are  frontagers,  that  is 
to  say,  owners  of  properties  in  the  streets 
named,  and  it  is  not  diflicult  to  understand 
how  they  are,  and  possibly  also  how  tlie 
municipality  itself  is,  seriously  affected  by 
the  location  of  the  railway  as  proposed  and 
sanctioned.  [169]  It  appears,  however,  that 
many  of  the  properties  in  question  are  neither 
taken  or  injuriously  affected  in  the  sense 
of  the  English  railway  law  as  interprettxl 
by  Hammersmith,  etc.  R.  Co.  v.  Brand  (1869) 
L.  R.  4  H.  L.  (Eng.)  171,  a  decision  which 
has  been  followed  in  Canada  in  Re  Dev- 
lin and  the  Hamilton  and  Lake  Erie  R.  Co. 
(1876)  40  U.  C.  Q.  B.  160.  It  is  no  way 
surprising  to  find  that  the  Board,  giving 
a  sanction  for  the  construction  of  a  railway 
through  the  municipality,  should  make  the 
condition  that  the  compensation  to  be  paid 
for  that  privilege  should  fully  equate  with  the 
injury  done  *to  all  persons  interested;'  that 
is  to  say,  that  the  compensation  should  be 
recoverable  in  respect  not  only  of  the  con- 
struction of  the  railway  as  settled  by  Brand's 
Case,  L  R.  4  H.  L.  (Eng.)  171,  but  also  for 
all  damage  sustained  in  respect  of  its  'loca- 
tion.* " 

The  pith  of  the  judgment,  as  I  understand 
it,  is  that  the  power  given  by  the  statute  to 
award  damages  was  in  respect  of  the  con- 
struction only,  and  not  to  damages  arising 
from  location,  and  that  the  power  to  award 
compensation  is  limited  to  matters  specifical- 
ly referred  to  in  the  statute,  and  could  not 
be  extended  by  the  Board  of  Railway  Commis- 
sioners as  was  attempted  to  be  done  in  their 
order  approving  the  location  of  the  railway 
conditionally  on  the  company  "making  full 
compensation  to  all  parties  interested  for  all 
damages  sustained  by  reason  thereof."  In 
other  words,  the  Board  could  not  by  an  order 
authorizing  the  location  of  the  road  along  cer- 
tain streets  in  the  City  of  Fprt  William  ex- 
tend the  compensation  clauses  beyond  the 
matters  specifically  referred  to  in  the  statute, 
and  that  the  "location"  of  the  road  was  not 
one  of  those  matters. 

The  case  of  Rex  v.  MacArthur,  34  Can. 
Sup.  Ct.  570,  decided  by  this  court  in  1904, 
appears  to  me  applicable  in  principle  to  the 
one  now  before  us.  I  was  one  of  the  judges 
by  whom  that  case  was  decided,' and  I  know 
it  received,  owing  to  the  apparent  conflict 
between  several  of  the  English  cases,  a  great 
deal  of  consideration.  The  [170]  conclusions 
there  reached  unanimously  by  this  court  ap- 
ply with  great  force  to  the  one  now  before 
us. 

I  have  compared  carefully  the  compensa- 
tion clause  325  of  the  Act,  respecting  muni- 
cipal institutions,  with  those  in  the  English 
Act  on  which  the  decisions  I  have  above  re- 
ferred to  in  the  courts  were  given.  I  am 
not  able  to  find  any  tnthstdntial  differences 
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between  this  clause  (325)  and  the  compensa- 
tion clauses  of  the  ''Lands  Clauses  Act,  ]  845/' 
sec.  68;  the  "Railway  Clauses  Act,  1845," 
sees.  6  and  16;,  the  "Waterworks  Clauses 
Act,  1847,"  sees.  6-12,  and  the  "Public  Health 
Act,  1875,"  sec.  308.  I  say  substantial  dif- 
ferences, because,  of  course,  there  are  verbal 
ones,  but  for  all  purposes  of  this  appeal  I 
construe  the  compensation  clause  of  the 
"Municipal  Institutions  Act"  now  before  us  as 
having  the  same'  meaning  and  object  as  the 
compensation  clauses  in  the  various  English 
Acts  I  have  referred  to.  These  decisions  in 
the  House  of  Lords  are,  of  course,  binding 
upon  us  and  with  great  respect  I  cannot  see 
the  use  of  quoting  from  the  judgments  of 
the  dissenting  law  lords,  however  distin- 
guished, as  to  this  meaning  and  object,  as 
has  been  done  by  the  learned  judges  who 
gave  the  judgment  in  the  courts  below. 

These  decisions  lay  down  a  clear  and  definite 
rule  with  respect  to  the  damages  allowable 
for  injurioud  affection  where  no  land  of  the 
claimants  or  right  or  interest  therein  has 
been  taken  or  obstructed.  Being  unable  to 
distinguish  between  the  section  we  are  deal- 
ing with  and  those  of  the  English  Acts  re- 
ferred to,  I  feel  bound  to  apply  that  rule  to 
this  case,  and  doing  so,  have  reached  the  con- 
clusion that  the  damages  awarded  cannot  be 
sustained  and  that  the  appeal  should  be  al- 
lowed with  costs  in  all  the  courts,  including 
the  arbitrator's,  and  the  claim  of  the  respond- 
ents dismissed. ' 

[171]  iDiNGTON  J. — The  appellant  in  1912 
erected  two  lavatories,  urinals  and  water- 
closets  on  Parliament  Street,  Toronto,  in  the 
exercise  of  the  powers  conferred  by  sec.  652, 
subsec.  1,  of  the  "Consolidated  Municipal 
Act,"  3  Ed.  VII,  Ch.  18,  which  is  as  fol- 
lows:— 

"552  (1)  Th<B  Councils  of  cities  or  towns 
may  provide  and  maintain  lavatories,  urinals 
and  water-closets,  and  like  conveniences,  in 
situations  where  they  deem  such  accomoda- 
tion to  be  required,  either  upon  the  public 
streets  or  elsewhere,  and  may  supply  the 
same  with  water,  and  may  defray  the  expenses 
thereof,  and  of  keeping  the  same  in  repair 
and  good  order." 

The  respohdent  then  owned  a  parcel  of  land 
on  the  north-west  corner  of  Queen  and  Parlia- 
ment Streets,  on  which  was  erected  a  large 
building  suitable  and  used  for  carrying  on 
therein  the  business  of  dealing  in  furniture 
and  house  furnishings,  and  also  clothing,  mil- 
linery and  furs. 

These  urinals  and  a  separate  structure 
called  a  breather,  occupied  a  considerable  part 
of  the  Ride  of  Parliament  Street,  next  to 
said  building  and  about  only  seven  feet  dis- 
tant therefrom. 


They  were  separated  from  each  other  so 
that  the  entire  space  so  occupied  was  not 
continuous,  but  permitted  public  travel  be- 
tween them. 

I  assume  that  no  allowance  could  be  made 
for  damage  to  the  business,  as  such,  and  it  is 
only  the  depreciation  of  the  market  value 
of  this  property  of  the  respondent  for  which 
he  can  claim  compensation  under  sec.  437  of 
said  Act,  which  is  as  follows: — 

"Every  Council  shall  make  to  the  owners  or 
occupiers  of,  or  other  persons  interested  in, 
real  property  entered  upon,  taken  or  used  by 
the  corporation  in  the  exercise  of  any  of  its 
powers  or  injuriously  affected  by  the  ex- 
ercise of  its  powers,  due  compensation  for 
any  damages  (including  cost  of  fencing  when 
required)  necessarily  resulting  from  the  ex- 
ercise of  such  powers,  beyond  any  advantage 
which  the  claimant  may  derive  from  the  con- 
templated work;  and  any  claim  for  such 
compensation,  if  not  mutually  agreed  upon, 
shall  be  determined  by  arbitration  under  this 
Act." 

[172]  This  section  being  that  in  force  vhen 
proceedings  began,  must  be  held  to  govern 
what  is  here  in  dispute. 

And  let  us  clear  our  minds  by  realizing 
that  the  construction  put  upon  another  Act, 
less  simple  than  this,  and  very  differently 
worded,  in  any  single  section,  and  conceived 
in  another  atmosphere,  when  modern  Eng- 
land had  got  born  again,  as  it  were,  and  was 
grappling  with  new  problems,  may  not  fit  the 
situation  confronting  our  legislatures.  I 
submit  that  we  better  eliminate  from  the 
section  all  that  is  superfluous  in  relation  to 
the  facts  and  claims  in  question  herein  and 
read  the  section  as  follows: — 

"Every  Council  shall  make  to  the  owners 
•  .  .  of  .  .  .  real  property  ...  in- 
juriously affected  by  the  exercise  of  its  pow- 
ers, due  compensation  for  any  damages  .  .  . 
necessarily  resulting,  from  the  exericse  of 
such  powers." 

We  have  long  "been  told  by  the  eminent 
judges  and  others,  that  when  the  language 
used  by  the  legislature  is  precise  and  un- 
ambiguous, a  court  of  law  at  the  present  day 
has  only  to  expound  the  words  in  their  natur- 
al and  ordinary  sense. 

There  is  no  ambiguity  about  this  legisla- 
tive expression. 

Nor  is  there  any  ambiguity  in  the  language 
of  the  power  I  have  quoted  above,  which 
enabled  the  appellant's  council  "to  provide 
and  maintain  lavatories,  urinals  and  water- 
closets,"  etc.,  on  Parliament  Street  along- 
side respondent's  building. 

Nor  do  I  feel  that  there  is  the  slightest 
doubt  as  to  the  probable  conception  which  the 
average  business  man  seeking  a  corner  such 
as  the  one  in  question,  would  have,  relative 
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to  the  market  value  of  such  a  property,  be- 
fore and  after  the  exercise  of  power,  that 
provided  and  maintained  such  conveniences. 

[173]  The  plain  ordinary  meaning  of  the 
language  used  seems  to  me  expressly  to  re- 
quire that  the  owner  should  be  compensated 
according  to  the  conception  of  such  business 
men  relative  to  such  values  before  and  after 
the  execution  of  the  power. 

Then  comes  the  difficulty  and  to  my  mind 
the  only  difficulty  in  the  problem  presented 
to  those  concerned. 

But  the  solution  of  that  problem  is  by  the 
statute  dealing  therewith,  expressly  relegated 
to  the  judgment  of  an  officer  with  which,  un- 
less he  clearly  has  proceeded  upon  an  er- 
roneous apprehension  of  the  principles  wliich 
should  have  governed  him,  we  have  no  right 
to  interfere,  or  upon  the  evidence  properly 
adduced  his  allowance  has  been  so  grossly 
excessive  or  inadequate  as  to  call  for  a  re- 
view thereof. 

Excess  of  damages  is  not  made  a  ground 
of  this  appeal  and  hence  we  are  relieved 
from  an  analysis  of  the  evidence  and  careful 
consideration  of  the  results  derivable  there- 
from. 

Assuming  he  proceeded  upon  the  plain  un- 
ambiguous nature  of  the  language  used  in  the 
statute,  I  see  no  ground  for  interference. 

All  that  has  been  urged  as  to  the  cases 
decided  in  England  under  the  '^Lands  Clauses 
Consolidation  Act,"  and  the  cases  resting 
thereon,  so  much  relied  upon,  seems  to  me 
beside  the  question. 

That  Act  is  so  entirely  different  from  the 
Act  upon  which  we  must  proceed,  that  it 
seems  a  waste  of  time  to  dwell  thereon. 

The  decision  in  Hammersmith,  etc.  R.  Co. 
V.  Brand,  L.  R.  4  H.  L.  (Eng.)  171,  needed 
the  consideration  of  four  clauses  of  the 
'^Lands  Clauses  Consolidation  Act,"  together 
with  two  of  the  "Railway  [174]  Act,"  to  be 
expressly  linked  up  with  it,  and  the  frame 
of  the  former  Act,  in  order  to  be  able  to  ar- 
rive at  it. 

And  the  substance  of  the  whole  matter 
turned  upon  the  supposed  necessity  of  shewing 
that  some  part  of  the  owner^s  land  had  been 
taken  in  order  to  permit  of  injurious  aiTec- 
tion  being  considered  at  all,  despite  the 
weighty  opinions  to  the  contrary  effect  of 
Lord  Cairns  and  three  of  the  four  judges  to 
whom  the  question  had  been  submitted. 

That  mode  of  thought  dominated  many  lat- 
er cases  even  under  other  statutes,  when  the 
condition  precedent  thus  established  as  neces- 
sary to  relief  under  that  particular  statute 
existed  no  longer  as  a  barrier.  Thus,  in- 
directly, it  seems  to  have  come  about  that  in 
later  times  some  imagined  the  word  "inju- 
riously" must  be  held  to  import  something 
technical  as  injuria  as  a  condition  precedent 


to  the  allowance  of  damages  for  injurious 
affection. 

Later  than  the  Hammersmith  Case,  L.  R. 
4  H.  L.  (Eng.)  171,  Lord  Blackburn,  the 
dissenting  judge  of  the  four  to  whom  the 
question  had  been  submitted  in  that  case,  saw 
his  way  in  the  case  of  Buccleuch  v.  Metro- 
politan Board  of  Works,  L.  R.  5  Exch.  (Eng.) 
221,  1870,  at  page  244,  to  hold  that  "  a  part 
of  the  premises  being  taken  it  let  in  the 
claimant  to  have  damages  assessed  for  every- 
thing." 

We  have  no  such  condition  imposed  in 
the  Act  now  in  question,  and  I  see  no  reason 
why  we  should  engraft  upon  the  ordinary 
meaning  of  the  words  used  something  that  is 
not  there,  and  can  only  be  imported  there  by 
giving  to  the  word  "injuriously"  a  highly 
technical  meaning  which  Lord  Blackburn  and 
others,  including  Lord  Cairns  in  the  case 
lastly  cited,  did  not  find. 

[175]  Nor  did  Lord  Selborne  in  the  case  of 
Brierly  Hill  Local  Board  y.  Pearsall,  9  App. 
Cas.  (Eng.)  605,  which  turned  upon  sec.  308 
of  the  "Public  Health  Act,  1875,"  where  the 
expression  used  is  "damages"  seem  to  imagine 
it  was  necessary  to  prove  a  right  of  action 
for  the  wrong  done  but  treats  the  language 
in  its  plain  ordinary  sense. 

Nor  did  we,  or  any  one  else  concerned  in 
the  recent  case  of  Vancouver  West  v.  Ramsay, 
55  Can.  Sup.  Ct.  450,  imagine  that  it  was 
necessary  to  enable  a  plaintiff  suing  on  an 
award  for  damages  caused  to  his  property  by 
narrowing  the  street  to  shew  that  independ- 
ently of  the  provision  for  compensation  he 
would  have  had  a  right  of  action. 

W^hy  should  we?  It  is  answered  some 
other  Acts  having  used  the  wotd  "injurious- 
ly" cases  decided  thereon  should  be  followed. 

But  the  case  of  Horton  v,  Colwyn  Bay 
[1008]  1  K.  B.  (Eng.)  327,  so  much  relied 
upon  in  ai*gument  of  counsel  for  appellant, 
turned  upon  a  section  of  the  "Public  Health 
Act,"  which  did  not  use  the  word  "injuri- 
ously" at  all. 

That  brings  Us  back  to  the  proposition  that 
legal  damages  are  implied  in  such  legislation, 
though  I  think  the  case  is  distinguishable 
on  other  grounds  upon  which  I  need  not 
enlarge. 

It  is  exceedingly  difficult  to  reconcile  all  the 
numerous  cases  bearing  more  or  less  upon 
the  question  I  doubt  if  everything  decided 
in  England  upon  merely  analogous  statutes 
and  cases  binds  us. 

We,  of  course,  receive  such  decisions  with 
the  greatest  respect,  but  when  it  comes  to  a 
question  of  the  construction  of  one  of  our 
own  statutes,  neither  identical  in  language 
nor  even  fitted  to  the  like  conditions,  we  must 
give  our  statute  the  meaning  probably  at- 
tached to  it  by  the  legislature  enacting  it. 
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[176]  But  even  if  we  are  bound  to  apply 
the  word  *' injuriously"  in  the  technical  sense 
that  there  has  been  something  done  for,  or  in 
respect  of,  which  an  action  would  lie,  I  see 
no  difficulty  in  this  case. 

Let  us  assume  for  a  moment  that  without 
legal  authority,  the  appellant  had,  or  to 
put  it  more  broadly,  some  one  else  had,  pre- 
sumed to  erect  and  maintain  such  structures, 
either  for  such  uses  or  not,  on  such  a  street 
in  such  close  proximity  to  the  respondent's 
premises  as  appears  in  the  case  presented, 
i  have  no  manner  of  doubt  'the  respondent 
would  have  had  a  right  of  action  as  one 
suffering  beyond  the  general  public  by  reason 
thereof,  and  could  have  successfully  main- 
tained  a   claim  for   injunction   or   damages. 

Everything  in  such  a  case  •  must  depend 
upon  the  surrounding  circumstances,  and  the 
use,  or  possible  use  a  proprietor  may  be  mak- 
ing, or  desire  to  make,  of  his  premises. 

For  example,  a  farmer  might  not  be  able  to 
maintain  such  an  action  arising  from  the 
erection  of  such  a  structure  on  a  country 
road  alongside  his  farm,  so  long  as  his 
entrance,  or  probable  entrance,  to  his  prem- 
ises was  not  obstructed  or  otherwise  inter- 
fered with. 

But  here  the  proprietor  not  only  for  the 
present  uses  he  is  putting  his  property  to, 
but  the  evident  possible  use  he  might  find  it 
advantageous  to  put  his  property  to  by  mak- 
ing entrance  thereto  from  Parliament  Street, 
does  suffer  loss  and  injury  beyond  the  rest 
of  the  public. 

In  short,  as  one  of  the  appellant's  own 
witnesses  puts  it,  he  is  deprived  of  the  value 
inherent  in  a  corner  lot. 

Tliere  are  'Some  reasons  w^hy,  apart  from 
the  technical  reasons  which  rest  upon  the 
right  to  bring  an  action  for  the  nuisance, 
the  adoption  of  such  a  test  [177]  may  be  of 
value  in  guiding  an  arbitrator  who  has  to 
solve  the  problem  of  diminution  of  value. 

If  the  proprietor  suffers  no  such  damage 
as  would  entitle  him  to  bring  an  action,  then, 
roughly  speaking,  the  probability  may  be 
that  he  suffers  no  damages,  or  at  least  such 
as  he  should  trouble  any  one  about.  And 
again  there  are  conceivable  cases  where  the 
institution  of  some  establishment  might  tend 
to  lessen  the  value  of  property  in  a  whole 
town  or  district  thereof,  and  for  practical 
purposes  a  proprietor  might  be  suffering  no 
more  than  the  rest  of  the  public  and  hence 
any  assessment  of  damages  would  be  but  tak- 
ing it  out  of  one  pocket  to  put  it  into  another 
by  reason  of  his  having  to  pay  in  his  rates 
a  share  what  each  similarly  situate  might 
be  awarded. 

Hence,  in  either  way  we  look  at  the  con- 
struction of  the  statute,  I  think  the  appellant 
fails. 

A  question  is  raised  as  to  an  item  of  $1,200 
of    damages    caused    by    the    erection    being 


only  a  matter  of  the  negligent  exercise  of  the 
power  and  hence  possibly  not  within  the  refer- 
ence. 

I  cannot,  however,  see  the  clear  evidence 
of  negligence,  nor  does  it  seem  to  me  the  case 
was  fought  out  on  that  line  before  the  arbitra- 
tor. It  was  separated  from  the  total  merely 
upon  the  point  being  taken  accidentally  in 
argument. 

As  to  the  cross-appeal,  I  think  the  damages 
allowed  ample  compensation  even  if  the  whole 
of  the  respondent's  property  is  to  be  con- 
sidered instead  of  merely  one  shop  at  the 
corner  as  possibly  a  correct  view  to  take,  and 
therefore  the  cross-appeal  should  also  be  dis- 
missed. 

I  think  the  appeal  should  be  dismissed 
with  costs. 

Duff  J. — The  authority  for  tlie  construc- 
tion of  lavatories  under  which  the  appellant 
municipality  [178]  acted  is  that  given  by 
sec.  552,  subsec.  1,  of  the  ''Consolidated 
Municipal  Act,  1903,"  and  the  compensation 
clause  applicable  to  sec.  437  of  that  Act. 
Some  doubt  was  expressed  on  the  argument 
on  this  point,  the  suggestion  being  that  the 
rights  of  the  parties  were  perhaps  governed 
by  the  provisions  of  the  "Consolidated  Muni- 
cipal Act  of  1913."  But  it  seems  to  be  undis- 
puted that  before  that  Act  came  in  force,  on 
the  first  day  of  July,  1913,  the  lavatories  had 
been  provided.  It  appears  to  be  a  case  in 
which  sec.  14,  sub-sec.  a,  ch.  I,  R.  S.  0.  1914,  ' 
of  the  ''Interpretation  Act"  applies ;  and  that 
the  cl^ange  in  law,  if  there  was  any,  could 
not  affect  any  ''right,  obligation  or  liability 
acquired,  accrued,  accruing  or  incurred"  under 
the  Act  of  1903. 

Compensation  for  "damages"  caused  by  the 
exercise  of  the  powers  of  the  municipality 
is  provided  for  by  sec.  437  as  follows: — 

"Every  Council  shall  make  to  the  oAvners 
or  occupiers  ^f,  or  otlier  persons  interested 
in,  real  property  entered  upon,  taken  or  used, 
by  the  corporation  in  the  exercise  of  any  of 
its  powers,  or  injuriously  affected  by  the  ex- 
ercise of  its  powers,  due  compensation  for  any 
damages  (including  cost  of  fencing  when  re- 
quired) necessarily  resulting  from  the  ex- 
ercise of  such  powers,  beyond  any  advantage 
whicli  the  claimant  may  derive  from  the  con- 
templated work;  and  any  claim  for  such 
compensation,  if  not  mutually  agreed  upon, 
shall  be  determined  by  arbitration  under 
this  Act." 

It  is  conceded  that  the  necessary  result  of 
the  construction  and  maintenance  of  the 
lavatories  is  to  diminish  the  value  for  selling 
and  letting  of  the  respondent  company's 
property.  An  essential  condition,  however, 
of  the  company's  right  to  recover  compensa- 
tion under  the  enactment  above  quoted  is 
that  its  property  is  ''injuriously  affected" 
by  this  "exercise  of  the  powers"  of  the  muni- 
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cipality;  and,  on  behalf  of  the  municipality, 
it  is  contended  that  the  property  has  [179]  not 
been  "injuriously  affected''  within  the  mean- 
ing  of   this    section. 

The  phrase  "injuriously  affected"  was  a 
subject  of  much  controversy,  but  more  than 
50  years  ago  it  was  settled  that  as  used  in 
sec.  6  of  the  ''Railway  Clauses  Consolidation 
Act"  (1845)  and  in  sec.  68  of  the  ''Lands 
Clauses  Consolidation  Act"  (1845)  the  phrase 
imports  something  which  if  done  without 
the  authority  of  the  legislature,  would  have 
given  rise  to  a  cause  of  action.  Ricket  v. 
Metropolitan  R.  Co.  L.  R.  2  H.  L.  (Eng.) 
175;  Metropolitan  Board  of  Works  v.  Mc- 
Carthy, L.  R.  7  H.  L.  (Eng.)  243;  Caledonian 
R.  Co.  V.  Walker,  7  App.  Cas.  (Eng.)  259. 
It  has,  moreover,  been  settled  that  since  a 
condition  of  the  right  to  compensation  is  that 
the  claimant's  property  has  been  '^injuriously 
affected"  it  is  incumbent  upon  him  to  es- 
tablish that  the  injury  he*  complains  of  was 
an  injury  to  his  estate  and  not  a  mere  ob- 
struction or  inconvenience  to  him  personally 
or  to  his  trade;  Ricket  v.  Metropolitan  R. 
Co.  L.  R.  2  H.  L.  (Eng.)  175;  and  further 
that  the  damage  complained  of  must  be  in  re- 
spect of  the  property  itself  (in  its  existing 
state  or  otherwise)  and  not  in  respect  of 
some  particular  use  to  which  it  may  from 
time  to  time  be  put:  Beckett  v.  Midland  R. 
Co.  Lh  R.  3  C.  P.  (Eng.)  82,  at  pages  94  and 
D5. 

It  is  undeniable  and  admitted  in  fact  that 
the  learned  arbitrator  in  assessing  the  com- 
pensation has  limited  his  attention  to  depre- 
ciation in  value  of  the  building  and  deprecia- 
tion  in  value  of  the  land. 

The  appellant  municipality's  contentions 
are,  first,  that  the  compensation  clause  above 
quoted  gives  a  right  to  compensation  only 
for  damages  caused  by  the  construction  as 
distinguished  from  the  maintenance  of  the 
conveniences  in  use,  that  is  to  say,  the  dani- 
ap^es  [180]  occasioned  by  the  structural  form 
of  the  works  without  reference  to  the  use 
to  which  they  are  put,  or  to  the  concomitants 
of  them  as  public  lavatories;  secondly,  that 
the  first  condition  of  the  claimant's  right  is 
unfulfilled,  namely,  that  the  injury  suffered 
by  him  should  be  one  for  which  an  action 
could  be  maintained  in  the  absence  of  stat- 
utory authority  for  what  the  municipality 
has  done;  and  thirdly,  if  such  an  action  could 
have  been  maintained,  another  condition, 
namely,  that  the  damage  complained  of  should 
have  been  the  necessary  result  of  the  exercise 
of  the  lawful  statutory  powers  of  the  muni- 
cipality, is  absent  because  the  section  under 
which  the  municipality  professed  to  act  (sec. 
552,  s.s.  1 )  docs  not  authorize  the  creation 
of  a  nuisance. 

It   should  first  be  noted  that  section  437 
j)rovides  for  the  payment  of  compensation  in 
Ann.  Cas,  1918D. — 57. 


respect  of  harm  done  through  the  exercise 
of  a  great  variety  of  powers;  and  that  its 
language,  when  read  without  reference  to 
judicial  decision  in  relation  to  other  statutes 
or  to  practice  under  other  statutes  and  with- 
out preconception  originating  in  familiarity 
with  some  such  course  of  decision  of  practice,' 
does  not  justify  any  restriction  upon  the  scope 
of  the  remedy  giveu;  th^re  being  nothing 
here  which  even  remotely  suggests  that  for 
the  purpose  of  determining  what  is  due  com- 
pensation to  the  sufferer  from  the  exercise  of 
a  municipal  power  to  "provide  and  maintain 
lavatories"  a  lavatory  provided  under  that 
power  to  be  maintained  under  that  power  is 
to  be  regarded  only  as  a  physical  construction 
interrupting  the  continuity  of  the  surface  of 
a  public  sfreet.  "To  provide  and  maintain 
public  lavatories"  involves  the  provision  of 
conveniences  which  the  public  are  invited  and 
expected  to  use  and  the  "damages"  resulting 
therefrom  are,  if  the  wofds  are  to  be  given 
their  natural  and  ordinary  meaning,  damages 
arising  [181]  from  the  execution  of  the  pow- 
ers to  "provide  and  maintain." 

It  is  contended  that  the  language  of  section 
437  closely  resembles  the  language  of  section 
68  of  the  "Lands  Clauses  Consolidation  Act" 
and  of  sections  6  and  16  of  the  "Railway 
Clauses  Consolidation  Act,"  and  that  a  long 
series  of  decisions  in  the  English  courts  by 
which  the  rule  has  been  developed  that  the 
right  of  compensation  given  by  these  sections 
and  like  enactments  has  been  held  to  be 
limited  to  loss  arising  from  the  construction 
as  distinct  from  the  subsequent  user  of  the 
works,  has  been  applied  in  this  country  to 
Canadian  enactments  which  differ  from  those 
enactments  as  much  as  section  437  does, 
and  that  in  view  of  this  course  of  decision 
something  more  explicit  than  anything  to  be 
found  in  section  437  is  required  to  shew 
that  the  legislature  intended  "damages"  for 
"injurious  affection"  to  be  awarded  under 
that  section  on  any  other  principle. 

In  examining  this  argument,  the  first  point 
to  consider  is;  are  the  decisions  of  the  Eng- 
lish courts  under  the  two  Acts  specifically 
mentioned  decisions  which  ought  to  govern 
the  construction  of  the  statute  we  have  to 
construe?  Sections  6  and  16  of  the  "Railway 
Clauses  Consolidation  Act"  were  authorita- 
tively interpreted  and  applied  in  Hammer- 
smith, etc.  R.  Co.  V.  Brand,  L.  R.  4  H.  L. 
(Eng.)  171,  and  it  was  there  held  that  the 
proviso  of  the  last  mentioned  section  re- 
quiring "satisfaction"  to  be  made  to  all 
"parties  interested  .  .  .  for  all  damage 
by  them  sustained  bv  reason  of  the  exercise 
of  such  powers"  must  be  read  with  reference 
to  the  initial  words  of  the  section,  which 
were  held  to  shew  that  all  the  powers  specifi- 
cally conferred  by  that  section  were  to  be  ex- 
ercised [182]  exclusively  for  the  "purpose  of 
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constructing  the  railway"  (see  judgment  of 
Lord  Chelmsford  at  page  205)  ;  and  that  the 
proviso  must  be  limited  to  "damage  sus- 
tained" through  the  exercise  of  the  powers 
conferred  by  that  section;  and  consequently 
that  the  proviso  had  no  relation  to  '"damage" 
•sustained  by  reason  of  the  exercise  of  the  au- 
thority given  by  the  86th  section  of  the  Act 
to  ''use  and  employ  locomotive  engines"  upon 
the  railway.  As  regards  the  somewhat  sim- 
ilar words  used  in  the  6th  section,  it  was  held 
that  the  generality  of  the  terms  must  be  re- 
stricted by  reference  to  the  "heading"  of  a 
group  of  clauses  in  which  that  section,  as 
well  as  the  16th  section  occurs,  and  this 
"heading"  was  considered  to  manifest  that 
the  legislature  was  dealing  with  the  subject, 
in  that  group  of  sections,  of  the  construction 
of  the  railway  alone. 

In  Brand's  Case,  L.  R.  4  H.  L.  (Eng.)  171, 
their  Lordships  rejected  the  view  pressed  by 
\jord  Cairns,  that  when  compensation  is  to 
be  awarded  for  damage  caused  by  the  con- 
struction of  a  railway,  regard  must  be  had 
to  the  character  of  the  thing  authorized  as 
it  was  contemplated  by  the  legislation,  not  a 
physical  thing  made  once  for  all,  but  a  rail- 
way in  operation.  Similar  reasoning  led  to 
the  same  result  in  the  interpretation  of  sec- 
tion 68  of  the  "Lands  Clauses  Consolidation 
Act,"  by  which  compensation  in  respect  of 
"injurious  affection"  is  to  be  given  where 
lands  are  "injuriously  affected"  by  the  "exe- 
cution of  the  work." 

This  reasoning,  which  proceeds  upon  the 
particular  words  of  these  enactments,  and 
upon  a  very  strict  view  of  the  words  "con- 
struction" and  "execution"  as  applied  to 
works  of  the  description  authorized,  has  ob- 
viously no  kind  of  relevancy  in  itself  to  the 
question  of  the  effect  of  the  broad  language  of 
section  437. 

[183]  So  much  for  the  decisions  on  these 
specific  sections.  There  are  authorities  upon 
the  effect  of  sections  49  and  63  of  the  "Lands 
Clauses  Consolidation  Act,"  however,  that 
may  usefully  be  referred  to  as  emphasizing 
the  inutility  of  the  decisions  on  the  sections 
first  mentioned  as  precedents  in  questions  in- 
volving interpretation  of  statutes  couched  in 
such  general  terms  as  those  of  section  437. 
Sections  4')  and  63  of  tlie  "Lands  Clauses 
Act."  deal  with  the  case  of  "severance"  and  in 
that  case  the  owner  is  to  be  paid  not  only  the 
value  of  that  part  of  his  land  which  has  been 
taken,  but  he  is  also  to  receive  compensation 
for  damage  sustained  by  him  by  "severance" 
or  by  "otherwise  injuriously  affecting  such 
other  lands  by  reason  of  the  exercise  of  tlie 
powers  of  this  or  the  special  Act." 

"Damage  ...  by  otherwise  injuriously 
affecting  such  other  lands  by  reason  of  the 
exercise  of  the  powers  of  this  or  the  special 
Act"    are    words    not    in    themselves    distin- 


guishable in  effect  from  those  employed  in 
section  437,  so  far  at  least  as  affects  the 
question  now  before  us;  and  the  law  is  very 
clearly  settled  that  in  cases  governed  by  sec- 
tions 49  and  63  compensation  is  assessable 
in  respect  of  damage  caused  by  subsequent 
user.  Buccleuch  v.  Metropolitan,  L.  R,  5  H. 
L.  (Eng.)  418.  The  effect  of  section  63  is 
fully  discussed  in  the  judgment  of  Montague 
Smith,  J.  speaking  for  Willcs  and  Brett,  JJ. 
as  well  as. himself,  L.  R.  5  Exch.  (Eng.)  221, 
at  page  252  et  seq.,  and  by  the  Jaw  Lords  in 
Essex  V.  Local  Board  for  Acton,  14  App.  Gas. 
(Eng.)  153,  at  pages  162,  165,  166  and  167. 
There  are  some  observations  of  Lord  Mac- 
naghten  at  pages  177  and  178,  illustrating 
the  view  their  Lordships  held  of  the  effect  of 
the  general  language  of  sections  49  and  63 : — 

[184]  "Where  land  is  required  for  public 
purposes,  the  injury,  if  any,  to  the  owner's 
adjoining  property  depends  mainly  on  the 
character  of  tlie  undertaking.  There  are 
various  purposes  for  which  local  boards  may 
be  autlforized  to  take  land.  They  may  take 
land  for  pleasure  grounds.  They  may  take 
land  for  sewage  purposes.  But  before  putting 
in  force  any  of  the  powers  of  the  "Lands 
Clauses  Consolidation  Act,"  a  local  board  is 
bound  to  publish  the  nature  of  the  proposed 
undertaking,  to  define  the  lands  required,  atid 
to  collect,  as  far  as  possible,  the  views  of  all 
persons  interested  in  those  lands.  Then  comes 
a  public  inquiry^  to  be  followed  in  due  course 
by  a  provisional  order,  and  Act  confirming  it. 
These  elaborate  provisions,  designed  apparent- 
ly for  the  protection  of  private,  as  well  as 
public  interests,  would  be  something  of  a 
mockery  if  a  person  from  whom  land  is 
taken  is  to  be  told,  when  he  asks  for  com- 
pensation, that  at  that  stage  of  the  proceed- 
ings it  is  all  one  whether  his  land  be  required 
for  a  public  garden  or  for  a  sewage  farm. 

"It  w-as  said  that  the  objection  to  a  sew- 
age farm  comes  from  an  unfounded  appre- 
hension of  possible  mischief.  Does  that  mat' 
ter?  Call  it  what  you  will:  ignorance  or 
prejudice  or  fancy;  the  loss  to  the  owner 
who  may  want  to  sell  is  not  the  less  real. 
In  sucli  a  case  apprehension  of  mischief  is 
damage  of  itself.  And  the  depreciation  in 
value  must  be  the  measure  of  compensation 
if  the  owner  is  to  be  compensated  fairly. 

"The  promoters  of  an  undertaking  can 
only  take  lands  for  the  purpose  authorized 
by  their  Act.  Wlien  the  lands  are  taken, 
the  promoters  can  only  use  them  for  that 
purpose.  It  is  the  purpose  of  the  under- 
taking and  that  alone,  which  justifies  its 
existence,  and  directs  and  controls  the  exer- 
cise of  its  powers.  And  yet  it  is  said  that  on 
a  question  of  disputed  compensation  the  arbi- 
trators or  the  jury,  as  the  case  may  be,  are 
to  shut  their  eyes  to  the  purpose  of  the  under- 
taking, and  to  make  believe  that  the  intended 
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works   are   some   innocent    and   meaningless 
folly." 

The  decisions  upon  sections  49  and  63  of 
the  "Lands  Clauses  Act"  negative  conclusive- 
ly the  theory  that  some  general  principle  of 
construction  has  been  established  applicable 
to  compensation  statutes  by  which  the  effect 
of  general  words  such  as  those  of  section  437 
(not  distinguishable,  as  I  have  said,  from 
those  of  section  49  and  63)  can,  in  the  ab- 
sence of  some  qualifying  context,  be  restricted 
in  the  way  suggested. 

This  is  aptly  illustrated  by  an  authority 
referred  to  on  the  argument,  Fletcher  v. 
Birkenhead  Corp.  [1906]  1  K.  B.  (Eng.) 
605.  The  controversy  there  related  to  the 
right  to  compensation  [185]  under  certain 
clauses  of  the  "Waterworks  Clauses  Act, 
1847,"  compensation  being  demanded  for  what 
was  conceded  for  the  purposes  of  the  decision 
to  be  maintenance  or  user  as  distinguished 
from  construction  of  the  works.  The  defence 
relied  upon  Brand's  Case,  L.  R.  4  H.  L. 
(Eng.)  171,  and  I  quote  the  observation  of 
Bray,  J.  at  page  611: — 

"It  seems  to  roe  quite  sufficient  to  say  that 
the  sections  are  not  similar,  and  that  it  is 
wholly  misleading  to  try  and  construe  one 
Act  by  another  Act,  and  on  the  ground  that 
the  differences  between  the  two  are  small. 
The  safest  course  is  to  construe  the  Act  by 
its  own  language." 

In  the  Court  of  Appeal  [1907]  1  K.  B. 
(Eng.)  205,  the  provisions  of  the  "Water- 
works Clauses  Acts"  were  compared  and  con- 
trasted elaborately  with  those  of  the  "Rail- 
way Clauses  Consolidation  Act"  by  the  Mas- 
ter of  the  Rolls,  who  pointed  out  what  has 
already  been  indicated  above  as  touching  the 
grounds  of  that  decision.  The  Lords  Justices 
(Cozens-Hardy  and  Farwell,  L.JJ.)  empha- 
sized the  distinction  between  a  railway  as 
conceived  by  the  majority  of  their  Lordships 
in  Brand's  Case,  L.  R.  4  H.  L.  (Eng.)  171, 
"  a  causeway  or  embankment  with  rails  laid 
upon  it,  and  nothing  more,  a  thing  which  was 
made  once  for  all,"  and  the  subject  matter 
of  the  Act  they  had  to  construe  works  which 
are  described  as  waterworks  "consisting  of 
a  well  and  pumping  station  by  which  water  is 
obtained,  a  reservoir  in  -which  it  is  stored, 
and  pipes  by  which  it  is  carried  to  and  from 
that  reservoir;  "  and  Farwell,  L.J.  says  at 
page  217: — 

"It  must  be  remembered  that  the  case  of 
Hammersmith,  etc,  R.  Co.  v.  Brand,  L.  R.  4 
H.  L.  (Eng.)  171,  determined  no  question  of 
principle.  It  dealt  merely  with  the  construc- 
tion of  a  particular  Act,  and  not  with  the 
Act  with  which  we  are  dealing.  Moreover, 
the  Act  upon  which  that  decision  turned 
dealt  with  a  subject-matter  so  different  from 
that  with  which  the  Act  now  in  question 
deals,  that  it  is  obvious  that  the  construction 
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of  one  statute  can  be  little  or  no  guide  to 
the  construction  of  the  other." 

It  is  quite  true  that  the  "Waterworks 
Clauses  Act"  in  express  words  gives  a  right 
to  compensation  for  [186]  damages  arising 
from  "construction  and  maintenance;  "  but 
the  observations  of  their  Lordships  afford 
strong  confirmation  of  the  conclusion  above 
indicated  that  no  such  general  principle  as 
that  contended  for  is  established  by  the  Eng- 
lish decisions  on  the  two  Acts  referred  to. 

A  brief  reference  to  the  decisions  under 
section  308  of  the  "Public  Health  Act"  is 
perhaps  not  out  of  place.  The  enactment  pro* 
vides  that  "where  any  person  sustains  an^ 
damage  by  reason  of  tlie  exercise  of  any 
of  the  powers  of  this  Act  .  .  .  full  com- 
pensation shall  be  made  to  such  person  by 
the  local  authority  exercising  such  powers." 
It  was  long  ago  settled  that  the  right  given 
by  this  section  is  available  only  where  the  act 
giving  rise  to  the  damage  in  respect  of  which 
compensation  is  claimed  would  be  actionable 
in  the  absence  of  statutory  authority.  Lingke 
v.  Christchurch  [1912]  3  K.  B.  (Eng.)  695. 
But  subject  to  that  it  has  been  broadly  held, 
to  quote  the  language  of  Lord  Esher  in  Re 
Bater  [1893]  2  Q.  B.  (Eng.)  777,  at. page  79, 
tr.at  the  words  .  .  .  must  include  any 
pecuniary  loss  which  a  man  suffers  when  he 
is  not  himself  in  default.  Hobbs  v.  Win- 
chester Corp.  [1910]  2  K.  B.  (Eng.)  471;  Wal- 
shaw  V.  Brighouse  [1890]  2  K.  B.  (Eng.)  286; 
In  re  Davies,  etc.  80  L.  T.  N.  S.  (Eng.)  696; 
and  accordingly  compensation  has  been  held  to 
be  awardable  under  them  for  damages  suffered 
by  reason  of  user  as  distinguished  from  the 
construction  of  the  sewage  works.  Durrant 
V.  Banksome  [1897]  2  Ch.  (Eng.)  291,  at 
pages  298,  300,  304  and  305;  Uttley  v.  Local 
Board  of  Health  of  Todmorden,  44  L.  J.  G. 
PI.  (Eng.)  19,  31  L.  T.  N.  S.  445  at  page  23; 
Horton  v.  Colwyn  Bay  [1908]  1  K.  B.  (Eng.) 
.327,  which  was  pressed  upon  us  by  the  appel- 
lant municipality  is  also  a  decision  under 
section  308  [187]  of  the  "Public  Health  Act," 
and  it  is  sufficiently  evident  when  the  case 
is  understood,  that  it  has  very  little  relevancy 
to  any  question  before  us.  Tlie  defendants 
there  acting  under  the  "Public  Health  Act," 
had  constructed  a  sewer,  pumping  station 
and  sewage  reservoir,  forming  one  scheme 
of  sewerage.  Tlie  sewers  were  in  part  con- 
structed on  the  property  of  the  claimant;  the 
pumping  station  and  the  reservoir  on  the 
property  of  other  persons.  The  present  value 
of  part  of  the  claimant's  lands  was  depre- 
ciated by  reason  of  the  contemplated  user  of 
these  works  for  sewage  purposes  and  in  re- 
spect of  this  depreciation  he  claimed  com- 
pensation. 

Tlie  decisive  consideration  rested  upon  the 
fact  stated  at  page  342  in  the  judgment  of 
Buckley,  L.J.,  that  the  erection  and  user  of 
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the  pumping  station  and  reservoir  would  be 
no  actionable  wrong  as  against  the  claimant; 
of  tliis  there  seems  to  have  been  no  dispute 
and  prima  faciey  therefore,  section  308  of  the 
**Public  Health  Act"  had  no  application. 

An  ingenious  attempt  to  get  over  the  diffi- 
culty by  appealing  to  some  rather  sweeping 
observations  made  in  In  re  London,  etc.  R. 
Co.  24  Q.  B.  D.  (Eng.)  328,  and  applying 
them  to  the  fact  that  the  system  was  a  sys- 
tem in  part  constructed  on  the  claimant's 
land  failed;  it  would  serve  no  useful  purpose 
to  follow  the  discussion  on  this  last  mentioned 
point. 

We  have  now  to  consider  the  decisions  upon 
the  Canadian  statutes.  First,  there  is  a  series 
of  authorities  in  the  Ontario  courts  on  the 
"Dominion  Railway  Act"  in  which  it  was  held 
that  the  effect  of  the  compensation  clauses  of 
that  Act  as  touching  the  point  now  in  ques- 
tion was  th^  same  as  that  attributed  to 
[188]  sees.  6  and  16  of  the  "Railway  Clauses 
Consolidation  Act"  in  Brand's  Case,  L.  R.  4 
H.  L.  (Eng.)  171,  and  these  decisions  of  the 
Ontario  Courts  were  assumed  in  the  Fort 
William  Case  [1912]  A.  C.  (Eng.)  224,  to 
have  settled  the  law  under  the  "Dominion 
Railway  Act."  In  Holditch  v.  Canadian 
Northern  R.  Co.  [1916]  A.  C.  (Eng.)  536,  the 
Judicial  Committee  of  the  Privy  Council,  as 
I  read  the  judgment,  held  (see  p.  554)  that 
no  importance  can  be  attached  to  any  differ- 
ence in  language  between  section  155  of  the 
"Dominion  Railway  Act"  and  the  proviso  to 
section  16  of  the  "Railway  Clauses  Consolida- 
tion Act"  of  1845,  and  their  Lordships'  lan- 
guage seems  to  imply  that  they  approve  of 
the  view  that  the  construction  of  section  155 
as  regards  the  point  now  in  question  is  gov- 
erned by  the  decision  in  Brand's  Case,  L.  R. 
4  H.  L.    (Eng.)    171. 

Now  it  is  too  clear  for  dispute  that  if  sec- 
tion 155  of  the  "Dominion  Railway  Act"  was 
to  be  construed  apart  from  its  context,  it 
could  be  given  no  narrower  effect  than  the 
language  of  section  437  of  the  "Municipal 
Act."  On  the  other  hand,  section  155  is  found 
in  a  group  of  sections,  which,  like  the  groiip 
of  sections  in  which  section  16  of  the  "Rail- 
way Consolidation  Clauses  Act"  occurs,  has 
the  heading  "construction"  and  (although 
subsection  (/)  of  section  151  in  that  same 
group  of  sections  deals  with  the  manner  of 
operation  as  regards  motive  power  and  other- 
wise) it  is,  I  think,  a  proper  conclusion  from 
the  whole  tenor  of  their  Lordships'  remarks 
at  page  554  in  the  Holditch's  Case  [1916] 
A.  C.  (Eng.)  536,  that  the  foundation  of  their 
Lordships'  view  was  that  the  language  of  sec- 
tion 155  when  read  with  the  context  in  which 
that  section  is  found,  sufficiently  evidences  an 
intention  to  adopt  the  law  of  Brand's  Case, 
L.  R.  4  H.  L.    (Eng.)    171. 


[189]  The  other  Canadian  decisions  to 
which  I  shall  refer  concern  the  effect  of  sec- 
tion 47  of  the  "Exchequer  Court  Act"  and  of 
provisions  of  the  Dominion  Government  Rail- 
ways Act  of  1881. 

Rex  v.  McArthur,  34  Can.  Sup.  Ct.  570,  a 
decision  of  this  court  at  first  sight  is  a  for- 
midable obstacle  for  the  respondent  company. 

The  court  was  there  governed  by  the  pro- 
visions of  the  Dominion  statutes,  the  "Ex- 
propriation Act,"  and  section  47  of  the  "Ex- 
chequer Court  Act."  There  is  in  these  en- 
actments no  explicit  statement  of  any  specific 
rule  or  principle  upon  which  compensation  is  j 
to  be  awarded,  although  some  right  to  com- 
pensation (when  property  is  taken  or  in- 
jured)   is   necessarily   implied. 

The  court  in  the  case  just  mentioned  ap- 
pears to  have  assumed,  without  argument  on 
the  point,  that  the  rules  developed  by  the 
English  courts  in  compensation  cases  under 
the  "Railway  Clauses  Act"  and  the  "Lands 
Clauses  Act,"  were  proper  guides  for  the 
interpretation  of  the  "Exchequer  Court  Act" 
and  tlie  "Expropriation  Act."  The  decision 
can  therefore  have  no  weight  as  an  authority 
on  the  construction  of  section  437.  If  the 
court  had  been  dealing  with  section  437  of  the 
"Municipal  Act"  another  question  might  have 
arisen;  although  in  view^  of  the  course  of 
this  court  in  its  decisions  upon  article  1054 
C.  C,  see  Vandry  v.  Quebec  Light,  etc.  Co. 
53  Can.  Sup.  Ct.  72,  Ann.  Cas.  1917C  843,  of 
Lord  Blackburn's  observations  in  Brand's 
Case,  L.  R.  4  H.  L.  (Eng.)  171,  and  of  the 
decision  of  the  Privy  Council  in  Reg.  v. 
Hughes,  L.  R.  1  P.  C.  (Eng.)  81,  I  sliould  not 
have  felt  myself  constrained  to  do  violence 
to  the  language  of  the  statute  by  a  decision  in 
which  the  point  in  question  had  passed  »u^ 
silentio.  The  [190]  statute  in  question  in 
that  case  was,  however,  another  statute,  and 
as  the  decision  cannot  be  said  to  establish 
any  principle,  we  are  not  bound  to  give  effect 
to  everything  which  may  appear  to  be  a 
logical  consequence  of  it.  Ex  p.  Blaiberg, 
23  Ch.  D.  (Eng.)  254,  at  page  258;  Spencer 
V.  Metropolitan  Board  of  Works,  22  Ch.  D.. 
(Eng.)  142,  at  page  157;  Admiralty  Cora'rs  v. 
Steamship  Amerika  [1917]  A.  C.  *(Eng.)  38, 
at  pages  42  and  43. 

In  Paradis  v.  Reg.  1  Ech.  C.  R.  (Eng.)  191, 
Taschereau,  J.,  observed  at  page  193  that  "our 
statute,"  meaning  the  Government  Railw^ays 
Act  of  1881,  was  but  a  re-enactment  of  the 
"Imperial  Statutes"  on  the  subject  of  com- 
pensation and  it  followed,  of  course,  that  the 
decisions  on  the  English  statutes  were  con- 
sidered to  be  authoritative.  The  particular 
clauses  of  the  "Government  Railways  Act," 
to  which  Taschereau,  J.,  referred,  have  since 
disappeared  from  the  statute,  but  I  am  afraid 
I  am  unable  to  agree  with  the  assumption 


TORONTO  V.  J.  F.  BROWK  CO. 

55  Can.  Sup.  Ct.  15S, 


901 


tbat  they  were  a  mere  reproduction  of  the 
*'Imperial  Statutes." 

On  the  whole  my  conclusion  is  that  there 
is  nothing  in  the  decisions  of  this  court  on 
the  Dominion  statutes,  which  constrains  us  to 
give  section  437  an  effect  not  justilied  by  the 
words  themselves  which  the  legislature  has 
selected  for  the  expression  of  its  intention. 

The  point  being  settled  that  the  right  of 
compensation  given  by  section  437  extends  to 
cases  where  property  is  ^'injuriously  affected" 
by  the  cfxercise  of  powers  of  maintenance  and 
user  of  works  as  distinct  from  the  power  to 
construct  works,  in  the  narrower  sense  of 
those  words,  the  next  question  to  be  consid- 
ered is  whether  the  first  of  the  conditions 
above  mentioned  has  been  satisfied,  namely, 
that  the  depreciation  in  value  of  the  re- 
spondent's property  which  admittedly  has 
taken  *place  is  the  result  of  acts  [191]  which 
in  the  absence  of  statutory  authority  would 
have  been  wrongful  and  actionable. 

I  shall  not  repeat  the  reasons  given  by 
Mr.  Justice  Mas  ten  in  which  I  concur  for 
thinking  that  the  openings  and  the  railings 
about  them  constitute  illegal  and  indictable 
obstructions  to  the  public  right  of  passage  in 
the  highway.  The  general  principle  that  an 
illegal  and  indictable  act  is  wrongful  as 
against  an  individual  and  actionable  at  his 
suit  if  it  has  occasioned  to  him  some  particu- 
lar loss  more  than  that  sustained  by  the  rest 
of  the  public,  has  been  applied  frequently  in 
compensation  cases:  Metropolitan  Board  of 
Works  v.  McCarthy,  L.  R.  7  H.  L.  (Eng.)  243, 
at  pages  263  and  266;  Chamberlain  v.  West 
End  of  London,  etc.  R.  Co.  2  B.  &  S.  636,  110 
£.  C.  L.  636;  and  especially  in  the  exposition 
of  Mr.  Justice  Willes  in  Beckett  v.  Midland 
R.  Co.  L.  R.  3  C.  P.  (Eng.)  82,  beginning  at 
page  07.  There  is  a  distinction,  however,  be- 
tween this  case  as  regards  the  relation  be- 
tween the  obstruction  and  the  loss  suffered 
by  the  respondent  company,  and  all  the  other 
compensation  cases  in  which,  as  far  as  I  have 
seen,  the  principle  has  been  held  to  be  opera- 
tive. As  I  view  the  facts  there  is  no  warrant 
for  holding  that  any  loss  has  fallen  upon  the 
respondent  company  through  any  direct  effect 
upon  the  value  of  its  property  of  these  ob- 
structions as  obstructions,  because,  in  other 
Vords,  of  any  interference  with  the  public 
right  of  passage  occasioned  by  them;  and  it 
mav  be  added  that  the  learned  arbitrator  has 
in  substance  found,  I  think,  and  I  should  find 
without  hesitation  that  there  is  no  invasion 
of  the  respondent  company's  right  of  access, 
the  private  right  that  is  to  say  incidental  to 
its  ownership. 

The  depreciation  in  value  for  which  com- 
pensation is  awarded  is  occasioned  by  the  fact 
that  the  presence  [192]  of  such  conveniences 
makes  the  property  less  desirable  from  the 
point    of    view    of    possible   purchasers   and 


lessees,  and  therefore  diminishes  its  selling 
and  letting  value.  Does  the  circumstance 
that  the  loss  is  not  due  to  the  obstructions 
as  such  affect  the  application  of  the  princi- 
ple? If  an  illegal  act  causes  damage  to  an 
individual,  which  is  particular  damage,  that 
is  to  say,  which  affects  him  particularly  over 
and  above  any  harm  it  may  cause  to  the 
public  generally,  and  that  damage  is  the 
natural  and  probable  consequence  of  the  act, 
reparation  for  such  damage  is,  I  think,  recov- 
erable, and  I  do  not  see  why  the  law  breaker 
should  escape  this  consequence  oecause  of 
the  fact  that  the  injurious  results  (the  nat- 
ural and  probable  results)  of  his  concrete 
illegal  act  are  not  connected  by  any  causal 
relation  with  the  particular  circumstances 
giving  the  act  its  specific  illegal  character. 
The  point  haa  been  dealt  with  in  Campbell 
V.  Paddington  [1911]  1  K.  B.  (Eng.)  869,' 
in  which  it  was  held  that  an  erection  in  a 
highway,  unlaw^ful  as  an  obstruction  to  the 
public  right  of  passage  which  also  interfered 
with  the  view  from  the  plaintiff's  windows, 
and  thus  deprived  her  of  the  opportunity  of 
letting  some  rooms  for  the  pufpose  of  view- 
ing a  procession,  was  actionable  at  her  suit 
although  she  was  not  specially  affected  by  the 
obstruction  as  an  obstruction  to  the  right  of 
passage.  See  also  Griffith  v.  Clay  [1912]  2 
Ch.  (Eng.)  291,  Ann.  Cas.  1913 A  736. 

But  the  question  arises,  is  it  sufficient  that 
the  depreciation  should  have  been  the  result 
of  something  which  would  have  been  an  ac- 
tionable public  nuisance,  but  for  the  statutory 
authority?  That  it  should  be  actionable  is 
a  condition,  but  is  it  sufiSc^ent?  Lord  Cairns* 
Words  in  McCarthy's  Case,  L.  R.  7  H.  L. 
(Eng.)  243,  at  page  252,  have  frequently 
been  quoted: — 

[193]  ''In  the  observations  I  am  about  to 
make  to  your  Lordships,  I  propose  entirely  to 
accept  the  test  which  has  been  applied  both 
in  this  House  and  elsewhere,  as  to  the  proper 
meaning  of  those  words  as  giving  a  right  to 
compensation,  namely,  that  tlie  proper  test 
is  to  consider  whether  the  act  done  in  carry- 
ing out  the  works  in  question  is  an  act  which 
would  have  giv«n  a  right  of  action  if  the  work 
had  not  been  authorized  by  Act  of  Parlia- 
ment." 

Lord  Hatherly's  language  is  to  the  same 
effect  at  page  260  and  in  McCarthy's  Case, 
L.  R.  7  H.  L,  (Eng.)  243.  the  decision  of  the 
Exchequer  Chamber  in  Chamberlain's  Case, 
2  B.  &  S.  636,  110  E.  C.  L.  636,  at  page  605, 
and  the  decision  of  the  Court  of  Common 
Pleas  in  Beckett  v.  Midland  R.  Co.  L.  R.  3 
C.  P.  (Eng.)  82,  at  page  82,  are  explicitly 
approved  in  which  it  was  held  that  deprecia- 
tion in  value  caused  by  an  obstruction  giving 
a  right  of  action  by  reason  of  such  deprecia- 
tion would  afford  a  sufficient  ground  for  com- 
pensation.     Certain    earlier    cases,    notably 
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Caledonian  R.  Co.  v.  Ogilvy,  4  Macq.  H.  L. 
( Sc. )  82,  -in  which  a  claim  for  damages  occa- 
sioned by  a  railway  crossing  at  highway  level 
was  disallo^ved,  are  explained  on  the  ground 
that  no  depreciation  of  value  or  other  inju- 
rious effects  upon  the  claimant's  property  was 
shewn. 

A  difficulty,  however,  may  seem  to  arise 
from  the  language  of  the  Lord  Chancellor 
(Ivord  Cairns)  and  of  Lord  Chelmsford  in 
McCarthy's  Case,  L.  R.  7  H.  L.  (Eng.)  243, 
and  the  application  made  of  that  language  by 
this  court  in  Rex  v.  MacArthur,  34  Can.  Sup. 
Ct.  570.  Lord  Cairns  appears  to  have  ac- 
cepted, although  it  may  be  doubted  whether 
he  intended  to  lay  it  down  finally  as  a  "defi- 
nition," the  test  proposed  in  the  form  of  a 
^'definition"  by  Mr.  Thesiger  in  argument. 
Lord  Cairns  formulates  that  test  at  page  253 
in  these  words: — 

**Mr.  Thesiger  stated  that  the  test  which 
he  would  submit  as  one  which  he  thought 
would  explain  and  xeconcile  the  varioiis  cases 
upon  this  subject,  was  this,  that  where  by  the 
construction  of  works  there  is  [194]  physical 
interference  with  any  right,  public  or  private, 
which  the  owners  or  occupiers  of  property 
are  by  right  entitled  to  make  use  of,  in  con- 
nection with  such  property,  and  which  right 
gives  an  additional  value  to  such  property, 
apart  froiti  the  uses  to  which  any  particular 
owner  or  occupier  might  put  it,  there  is  a 
title  to  compensation,  if,  by  reason  of  such 
interference,  the  property,  as  a  property,  is 
lessened  in  value." 

I>.ord  Chelmsford  restates  the  "test"  in 
slightly  different  language  at  page  250.  Now 
there  is  a  fallacy  in  applying  this  "test" 
where  the  claim  is  for  damages  caused  by 
maintenance  and  user  as  distinguished  from 
construction  simply.  In  McCarthy's  Case, 
L.  R.  7  H.  L.  (Eng.)  243,  their  Lordships 
were  applying  the  68th  section  of  the  "Lands 
Clauses  Consolidation  Act,"  which  comes  into 
operation  only  where  property  is  injuriously 
affected  by  the  "execution  of  the  works."  And 
in  view  of  the  decision  of  the  House  in 
Brand's  Case,  2  L.  R.  4  H.  L.  (Eng.)  171,  all 
their  observations  were,  of  cotirse,  directed  to 
a  discussion  of  the  point  raised  by  a  claim 
for  the  injurious  affecting  of  property  as  the 
result  of  the  physical  construction.  It  is  too 
obvious  for  argument  that  a  claim  for  com- 
pensation for  damages  caused  by  vibration, 
in  the  working  of  a  railway  for*  example,  is 
not  within  the  purview  of  the  language  quot- 
ed. This  being  the  proper  construction  of  the 
language,  it  may  no  doubt  have  been  rightly 
applied  by  this  court  in  McArthur's  Case,  34 
Can.  Sup.  Ct.  570,  on  the  assumption  upon 
which  that  decision  proceeded,  namely,  that 
the  statute  under  which  compensation  was 
claimed,  had  no  application  to  the  injurious 


consequences  of  user  as  distinguished  from 
construction. 

It  is  proper  at  this  stage  to  notice  an  argu- 
ment of  Mr.  Tilley,  which  was  to  the  following 
effect.  Assuming  section  437  to  have  so 
application  to  cases  in  which  no  property  is 
taken,  and  no  property  is  injuriously 
[195]  affected  by  construction,  the  deprecia- 
tion in  value  ought,  nevertheless,  in  part,  on 
the  evidence  to  be  attributed  to  the  existence 
of  the  obstruction  to  the  right  of  passage 
occasioned  by  the  openings  in  the  surface  of 
the  highway  independently  of  their  connection 
with  the  conveniences;  and  that  the  compensa- 
tion clause  having  once  "attached,"  even 
though  no  land  was  taken,  compensation  must 
be  assessed  for  the  whole  of  the  resulting 
damage  arising  from  use  as  well  as  from  con- 
struction. 

I  have  already  said  that  in  my  view  the 
premises  fail  on  the  facts;  but  assuming  the 
premises  the  conclusion  is,  I  think,  to  say  the 
very  least,  extremely  doubtful.  Section  437 
gives  compensation  for  "any  damage  neces- 
sarily resulting  from  the  exercise  of  such 
powers,"  "such  powers"  being  those  in  the 
exercise  of  which  land  has  been  "entered  upon, 
taken  or  used,"  or  by  the  exercise  of  which 
land  has  been  "injuriously  affected."  If  "in- 
juriously affected  by  the  exercise  of  any  of  its 
powers"  contemplates  powers  of  construction 
only,  then  it  must  follow  that  where  compen- 
sation is  claimed  for  injuriously  affecting 
lands  it  must  be  shewn  that  this  results  from 
construction.  That  seems  necessarily  in- 
\olved  in  the  acceptance  of  the  interpretation 
of  the  statute  put  forward  on  behalf  of  the 
respondent.  That  interpretatiqn  given,  there 
is  no  foothold  for  a  claim  in  respect  of  dam- 
ages occasioned  by  user. 

Mr,  Tilley's  contention,  moreover,  is  found- 
ed on  certain  English  decisions,  which,  when 
closelv  examined,  are  seen  to  be  non  ad  rem. 
J  have  already  mentioned  that  in  the  Cowper- 
Essex's  Case,  14  App.  Cas.  (Eng.)  153,  their 
Lordships  had  to  apply  sections  49  and  63  of 
the  "Lands  Clauses  Consolidation  Act."  The 
language  of  those  clauses  is  discussed  above 
and  the  effect  of  them  noted  in  their  appli- 
cation to  [196]  circumstances  such  as  those 
their  Lordships  had  before  them  in  the  Gow- 
per-Essex  Case,  14  App.  Cas.  (Eng.)  153, 
where  part  of  the  ^landowner's  property  is 
severed  from  the  rest.  Their  Lordships  fol- 
lowed the  decision  in  the  Duke  of  Buccleuch's 
Case,  L.  R.  5  H.  L.  (Eng.)  418,  where  the 
majority  of  the  law  Lords  proceeded  on  the 
ground  that  land  had  been  taken.  The  rijirlit 
of  access  to  the  river,  moreover,  along  the 
whole  of  the  river  front,  was  invaded  Jind  ac- 
cess destroyed,  and  I  should  not  be  disposed 
to  think  that  this  was  distinguishable  from 
the  taking  of  land,  the  right  of  access  being 
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not  an  casement,  but  one  of  the  rights  jure       ing  the  access  of  light  and  air,  and  if  the  con- 


naturae  incidental  to  ownership.  Lyon  v. 
Fishmonger's  Co.  1  App.  Cas.  (Eng. )  662; 
Kensit  v.  Great  Eastern  R.  Co.  27  Ch.  D. 
(Eng.)  122;  North  Shore  R.  Co.  v.  Pion,  14 
App.  Cas.  (Eng.)  612,  at  page  621.  See 
Lord  Cairn's  judgment  in  the  Duke  of  Buc- 
cleuch's  Case,  L.  R.  5  H.  L.  (Eng.)  418,  at 
page  462.  In  re  Tilbury,  24  Q.  B.  D.  (Eng.) 
326,  at  page  326,  is  a  case  which  seemed  at 
first  sight  to  support  the  contention,  and  the 
language  used  by  the  Lords  Justices  is  very 
broad.  At  page  333,  for  example,  Lopes, 
L.J.,  savs: —         * 

**That  prinicple  I  understand  to  be,  that 
when  the  compensation  clauses  of  the  statute 
attach,  the  party  who  is  injuriously  aflfected 
is  to  be  entitled  to  recover  full  compensation 
'for  all  damage  in  respect  of  the  determination 
in  value  of  his  property."  When,  however, 
one  considers  what  their  Lordships  had  to 
decide,  and  w^hat  their  Lordships  did  decide, 
one  sees  that  they  were  only  dealing  with  the 
case  in  which  property  is  injuriously  affected 
by  construction.  The  ground  of  the  claim 
was  that  certain  buildings  constructed  by  the 
railway  company  injuriously  affected  the 
claimant's  property  in  the  obstruction  of  cer- 
tain ancient  lights,  and  that  this  obstruction, 
which,  but  for  the  statutory  powers  of  the 
railway  company,  would  [197]  have  been  un- 
lawful and  actionable,  at  the  §ame  time  had 
the  effect  of  interrupting  the  access  of  light 
to  windows  in  respect  of  which  the  claimant 
had  acquired  no  easement  of  light.  Their 
Lordships  applied  and  construed  section  16 
of  the  '*Railway  Clauses  Consolidation  Act, 
1845,"  in  relation  to  these  facts.  I  have  al- 
ready pointed  out  that  under  the  decision  in 
Brand's  Case,  L.  R.  4  H.  L.  (Eng.)  171,  the 
proviso  to  that  section  requiring  the  pro- 
moters "to  make  full  satisfaction  .  .  .  for 
all  damage  .  .  .  sustained  by  reason  of  the 
exercise  of  such  powers"  applies  only  where 
the  damage  is  sustained  in  consequence  of  con- 
struction as  distinguished  from  user,  and 
this  is  the  section  which  their  Lordships  ap- 
plied. The  damage  for  which  compensation 
was  claimed  was  in  its  entirety  attributable 
to  construction. 

There  is,  I  think,  no  decision  under  the 
''^Railway  Clauses  Act,"  or  under  the  "Lands 
Clauses  Act"  in  which  it  is  held,  or  in  which ^ 
it  is  laid  down  that  where  land  is  not  taken 
compensation  can  be  recovered  for  damages 
arising  from  the  injurious  affecting  of  it  by 
subsequent  user  as  distinguished  from  con- 
struction; that  no  doubt  is  because  there  is 
nothing  in  the  provisions  of  those  Acts  to  give 
support  to  such  a  claim.  There  is  one  cir- 
cumstance, moreover,  which  tells  very  pow- 
erfully against  any  such  view.  In  Brand's 
Case,  L.  R.  4  H.  L.  (Eng.)  171,  a  claim  was 
mad6,  and  allowed  for  damages  for  interrupt- 


tention  I  am  considering  were  sound,  that 
would  have  afforded  a  basis  for  a  claim  to 
compensation  for  damage  caused  by  vibration, 
which  was  disallowed.  The  point  was  not 
discussed  by  the  law  Lords,  and  not  referred 
to  in  argument,  but  attention  had  been  called 
to  it  in  the  judgment  [198]  of  Montague 
Smith,  J.,  L.  R.  2  Q.  B.  (Eng.)  223,  and 
though  perhaps  as  Lord  Blackburn  afterwards 
observed,  the  decision  of  the  law  Lords  cannot 
be  regarded  as  concluding  the  point,  it  is  at 
least  clear  that  Sir  Roundell  Palmer  who  ap- 
peared unsuccessfully  for  the  respondent  (and 
probably  Lord  Cairns,  who  thought  the  re- 
spondent ought  to  succeed),  regarded  the 
point  as  of  no  consequence. 

I  now  come  to  the  last  point  upon  which 
Mr.  Hellmuth,  I  think,  chiefly  relies,  and 
that  is  that  on  the  hypothesis  upon  which  the 
respondent's  case  rests,  the  action  of  the  mu- 
nicipality in  providing  and  maintaining  the 
conveniences  exceeded  any  authority  con- 
ferred by  the  "Municipal  Act,"  and  that  con- 
sequently no  right  to  compensation  arises.  I 
concur  with  the  view  advanced  by  Mr.  Hell- 
muth, that  if  the  municipal  by-law  was  be- 
yond the  powers  of  the  council  no  right  to 
compensation  under  the  statute  would  arise; 
but  I  have  not  sufficiently  considered  the 
provisions  of  the  "Municipal  Act"  in  rela- 
tion to  the  procedure  in  compensation  cases 
to  enable  me  to  form  an  opinion  whether  such 
an  objection  (postulating  as  this  does  an 
abuse  of  the  powers  of  the  council)  could 
properly  be  taken  as  this  objection  was  taken 
for  the  first  time  after  the  evidence  had  all 
been  heard. 

I  am  satisfied  that  there  is  nothing  before 
us  to  justify  the  conclusion  that  the  council 
exceeded  their  powers.  Mr.  Hellmuth's  point 
is  that  the  appellant  municipality  could  not 
validly  exercise  its  authority  in  relation  to 
the  providing  of  public  lavatories  in  such  a 
way  as  to  create  a  nuisance  prejudicially 
affecting  private  property. 

Now  there  is  a  sense  in  which  that  propo- 
sition is  perfectly  sound.  The  municipality 
must  exercise  this  [199]  power  in  a  proper 
manner,  that  is  to  say,  it  must  not  by  acts 
of  collateral  negligence  by  improper  construc- 
tion, for  example,  create  a  nuisance,  and  for 
a  nuisance  occasioned  by  such  negligence,  the 
mimicipality  is  undoubtedly  responsible  in  an 
action  for  damages  and  that  is  the  proper 
remedy.  But  the  respondent  company  does 
not  claim  compensation  for  anything  of  the 
kind.  It  claims  compensation  for  damages 
arising  from  the  existence  of  these  conven- 
iences, and  from  concomitants  of  them  which 
are  inevitable,  and  from  the  harmful  conse- 
quences necessarily  resulting  from  the  lava- 
tories being  where  they  are  placed.  It  is 
argued  that  the  municipality  can  have  no 
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authority  under  the  statute  to  place  auch  a 
convenience  in  such  a  situation  as  to  produce 
such  injurious  consequences  to  a  private  in- 
dividual. I  think  that  proposition  is  not 
well  founded.  The  authorities  relied .  upon 
are  Vernon  v.  St.  James,  16  Ch.  D.  (£ng.) 
449;  Metropolitan  Asylum  Diet.  v.  Hill,  6 
App.  Cas.  (Eng.)  103.  These  cases  have  been 
fully  dealt  with  in  a  judgment  of  Lord  Mac- 
naghten,  speaking  for  the  Judicial  Committee 
in  East  Fremantle  v.  Annois  [1902]  A.  C. 
(Eng.)  213,  which  enunciates  clearly  and 
succinctly  the  principle  upon  which  such  ques- 
tions must  be  decided,  namely,  by  ascertaining 
the  answer  to  the  question:  What  is  the 
proper  construction  of  the  statute  from  which 
the  power  is  derived?  I  limit  myself  to  quot- 
ing the  most  directly   relevant  passages: — 

"The  law  has  been  settled  for  the  last  hun- 
dred years.  If  persons  in  the  position  of 
appellants,  acting  in  the  execution  of  a  public 
trust  and  for  the  public  benefit,  do  an  act 
M'hich  they  are  authorized  by  law  to  do,  and 
do  it  in  a  proper  manner,  though  the  act  so 
done  works  a  special  injury  to  a  particular  in- 
dividual, the  individual  injured  cannot  main- 
tain an  action.  He  is  without  remedy  unless 
a  remedy  is  provided  by  the  statute.    .     .    . 

''In  a  word  the  only  question  is,  has  the 
power  been  exceeded?  Abuse  is  only  one  form 
of  excess. 

[200]  'Their  Lordships  are  of  opinion  that 
the  principles  laid  down  by  Lord  Kenyon  and 
Abbott,  C.J.,  have  not  been  in  the  slightest 
degree  modified  by  the  more  recent  cases  re- 
ferred to  by  Hensman,  J.  They  were  all  cases 
where,  upon  the  true  construction  of  the  par- 
ticular statute  under  consideration,  the  Court 
held  that  there  was  no  intention  of  authoriz- 
ing interference  with  private  rights     .     .     . 

"In  Metropolitan  Asylum  District  v.  Hill,  6 
App.  Cas.  (Eng.)  193,  the  remarks  of  Lord 
Watson  must  be  taken  in  connection  with  the 
circumstances  of  the  case  with  which  his 
Lordship  was  then  dealing.  As  his  Lordship 
observes:  'What  was  the  intention  of  the 
Legislature  in  any  particular  Act  is  a  ques- 
tion in  the  construction  of  the  Act?'  There 
it  was  held,  as  Lord  Selborne  pointed  out, 
that  there  was  no  statutory  right  to  commit  a 
nuisance,  and  that  no  use  of  any  land  which 
must  necessarily  be  a  nuisance  at  common  law 
was  authorized.  As  Lord  Blackburn  observed 
in  a  later  case,  Truman  v.  London  Coast  R.  Co. 
11  App.  Cas.  (Eng.)  45  at  page  64,  quoting 
Bowen,  L.J.,  there  was  not  to  be  found  in  the 
Act  under  consideration  in  ^lotropolitan  Asy- 
lum District  v.  Hill,  6  App.  Cas.  (Eng.)  103, 
*any  element  of  compulsion,  or  any  indication 
of  an  intention  to  interfere  with  private 
rights.' 

**In  Vernon  v.  St.  James,  16  Ch.  D.  (Eng.) 
449,  in  the  very  sentence  quoted  by  Hens- 
man,  J.,  James,  L.J.,  went  on  to  say  that  he 


was  of  opinion  that  there  was  no  legislation 
in  the  case  authorizing  the  vestry  to  interfere 
with  private  rights.  In  an  earlier  part  of  his 
judgment,  the  Lord  Juatice  had  observed,, 
'there  are  no  words  here  that  authorize  the 
vestry  to  commit  a  nuisance.'  "  The  question 
is  then — Has  the  legislature  endowed  the 
council  with  authority  to  select  a  site  for  such 
conveniences,  subject  to  the  obligation  to  pay 
compensation  where  private  rights  of  prop- 
erty are  injuriously  affected?  Municipal 
councils  invested  with  very  large  powers  must 
be  presumed  to  act  not  only  with  due  regard 
to  the  public  interest,  but^with  due  consider- 
ation for  individual  rights  and  interests 
in  such  matters.  But  the  question  is: 
Is  a  discretion  committed  to  the  council 
which  enables  it  to  select  a  site  where 
private  property  will  inevitably  be  damaged 
when  it  deems  the  public  interest  so  to  re- 
quire? 

''An  Act  of  Parliament,"  said  Bowen,  L.J.,> 
in  Truman  [201]  v.  London,  etc.  R.  Co.  29 
Ch.  D.  (Eng.)  89  at  page  108,  "may  authorize 
a  nuisance,  and  if  it  does  so,  then  the  nui- 
sance which  it  authorizes  may  be  lawfully 
committed.  But  the  authority  given  by  the 
Act  may  be  an  authority  which  falls  short  of 
authorizing  a  nuisance. 

"It  may  be  an  authority  to  do  certain 
works  provided  that  they  can  be  done  without 
causing  a  nuisance,  and  whether  the  authority 
falls  within  tlfat  category  is  again  a  question 
of  construction.  Again  the  authority  given 
by  Parliament  may  be  to  carry  out  the  works 
without  a  nuisance,  if  they  can  be  so  carried 
out,  but  in  the  last  resort  to  authorize  a  nui- 
sance if  it  is  necessary  lor  the  constructiuu 
of  the  works." 

Nobody  would  deny  that  the  municipaiicy 
has  authority  to  expropriate  land  for  the 
purpose  of  establishing  lavatories;  therefore 
the  scheme  of  the  Act  is  certainly  not  to 
require  the  muncipality,  in  the  exercise  of 
this  power,  to  refrain  from  interfering  with 
private  rights;  it  contemplates,  on  the  con- 
trary, interference  with  private  rights,  sub- 
ject, of  course,  to  paying  compensation.  But 
in  my  judgment,  to  accept  the  view  advanced 
by  the  municipality  would  nullify  the  utility 
of  this  power. 

I  will  not  elaborate  the  point;  my  coilclu- 
sion  is  that  where  private  rights  are  affected 
the  compensation  clause  attaches.  Tliis  is  not 
to  Ksy  that  the  municipal  council  may  act  in 
a  wholly  fantastic  manner  passing,  for  ex- 
ample, a  by-law  which  "reasonable  personi^ 
acting  in  good  faith,  could  not  sanction." 
Slattery  v.  Xaylor,  13  App.  Cas.  (Eng.)  446. 
For  such  conduct  the  law  affords  ample 
remedy. 

For  these  reasons  I  have  come  to  the  con- 
clusion that  the  conditions  of  the  claimant's 
right  to  compensation  under  the  compensation 
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ciHuse  of  the  "Municipal  Act"  construed  by 
the  light  of  the  relevant  judicial  decisions, 
art'  fullilled,  and  that  the  main  appeal  should 
therefore  be  dismissed. 

[202]  As  to  the  cross-appeal,  it  involves 
<|uestion8  of  fact  only,  and  upon  these  ques- 
tions the  arbitrator's  findings  have  been  af- 
firmed by  the  Appellate  Division,  and  ought 
not  therefore  to  be  disturbed  in  this  court  un- 
less it  is  quite  clear  that  they  are  founded 
upon  some  specific  mistake.  That  has  not 
been  shewn. 

Anolin,  J. — ^The  facts  are  so  fully  set  out, 
and  the  authorities  so  thoroughly  discussed 
in  the  judgment  of  my  brothers,  Davies  and 
Duff,  which  I  have  had  the  advantage  of  read- 
ing, and  in  those  of  the  learned  judges  of 
the  Appellate  Division,  dB6  Ont.  L.  Rep.  189, 
that  it  seems  quite  unnecessary  to  do  more 
than  state  the  conclusions  I  have  reached, 
and  to  indicate  the  grounds  on  which  they 
are  based. 

The  crucial  questions  appear  to  me  to  be 
these: — 

1.  Is  the  construction  and  maintenance  of 
a  public  lavatory,  which  would  otherwise  be 
\vithin  the  authorization  of  section  552,  36 
Ont.  L.  Rep.  189,  of  the  "Municipal  Act, 
i;>03,"  or  section  406(8)  of  the  "Municipal 
Act,  1913,"  (identical  provisions)  excluded 
therefrom  because  it  entails  conditions  which, 
if  nut  so  authorized,  would  amount  to  a 
nuisance? 

2.  Are  the  lands  of  the  respondent  company 
'injuriously  affected"  by  the  exercise  of  the 
powers  conferred  on  the  appellant  municipal- 
ity within  the  meaning  of  section  437  of  the 
^Municipal  Act,  1903,"  or  section  325  of  the 
'•Municipal  Act,  1913?"  I  regard  both  these 
provisions  as  substantially  the  same,  but  I 
agree  with  my  brother  Duff  that  the  Act  of 
1903  governs,  the  works  having  been  con- 
structed before  the  lat  of  July,  1913. 

3.  Do  the  powers,  for  damages  occasioned 
by  the  exercise  of  which  compensation  is 
thereby  provided,  [203]  include  the  mainte- 
nance, in  the  sense  of  carrying  on  or  conduct- 
ing public  lavatories,  or  are  they  confined  to 
the  original  providing  (i.  e.,  the  construction) 
of  them  and  subsequent  maintenance  merely 
in  the  sense  of  repairs  or  betterments? 

(1)  I  entertain  no  doubt  whatever  that 
the  fact  that  the  existence  of  a  public  lavatory 
causes  conditions  which  would  at  common  law 
amount  to  a  nuisance,  if  those  conditions  are 
a  necessary  concomitant  of  its  erection  and 
maintenance,  whether  it  is  constructed  on 
expropriated  lands  or  on  the  city  streets,  does 
not  exclude  it  from  the  authorization  of  the 
statute.  In  specifically  authorizing  the  con- 
struction and  maintenance  of  public  lava- 
tories, and  providing  for  compensation  for 
resultant  injury  the  legislature  contemplated 
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that  such  conditions,  productive  of  damage 
to  adjacent  private  properties,  might  ensue. 
The  city  is  entrusted  with  a  discretion  as  to 
the  location  of  such  lavatories,  and  its  judg- 
ment, honestly  exercised,  is  not  subject  to 
curial  control  or  review.  The  causing  of 
damage  which  is  not  a  necessary  result  of  the 
exercise  of  the  statutory  power — which  due 
care  in  its  exercise  would  avoid — is  not  with- 
in the  statutory  authority.  It  is  an  excess  or 
abuse  of  the  power;  and  damage  so  caused 
is  not  a  subject  for  compensation,  but  for  ac- 
tion. But  the  construction  and  maintenance 
of  a  lavatory,  with  all  proiwr  precautions 
to  avoid  unnecessary  injury  is  authorized 
by  the  statute,  even  though  it  should  entail 
conditions  which  would,  if  not  so  authorized, 
amount  to  an  indictable  or  actionable  nui- 
sance. The  statute  substitutes  money  com- 
pensation for  some  of  the  benefits  and  advan- 
tages of  and  incidental  to  ownership  of  prop- 
erty, in  so  far  as  it  is  "injuriously  affected" 
by  the  exercise  of  the  corporate  powers.  • 

(2)  The  construction  of  the  words  "inju- 
riously [204]  affected"  as  applied  to  lands  in 
compensation  Acts,  is  too  well  established  to 
admit  of  controversy.  It  imports  an  affection 
of  the  lands  themselves  (apart  from  any  par- 
ticular use  to  which  they  may  be  put  or  any 
personal  inconvenience  suffered  by  the  owner ) 
entailing  appreciable  damage.  It  also  implies 
an  injuria  known  to  the  law,  i.  e.,  the  doing 
of  an  act  which,  if  not  authorized  bv  the  stat- 
ute,  would  be  actionable — that  the  loss  sus- 
tained must  not  be  damnufn  absque  injuria. 
Once  an  actionable  injury  is  established,  how- 
ever, all  the  damage  sustained  in  consequence 
of  the  exercise  of  the  statutory  power  is  to 
.  be  compensated  for.  Thus,  if  the  injuria  con- 
sist in  the  blocking  of  lights  to  the  enjoyment 
of  which  the  land-owner  has  a  legal  right, 
prescriptive  or  contractual,  he  is  entitled  to 
compensation  for  interference  with  other  ex- 
isting lights  to  the  enjoyment  of  which 
he  has  not  a  legal  title.  The  Tilbury's  Case, 
24  Q.  B.  D.  (Eng.)  326;  Norton  v.  Colwyn 
Bay  [1908]  1  K.  B.  (Eng.)  327,  at  page  341; 
Griffiths  V.  Clay  [1912]  2  Ch.  (Eng.)  291. 

Moreover,  if  the  act  done  be  illegal  (as  Mr. 
Justice  Masten  has,  to  me  at  least,  satisfac- 
torily demonstrated  the  erection  of  the  lava- 
tory in  question,  but  for  the  statutory  au- 
thorization, would  have  been,  because  of  the 
partial  obstruction  of  the  highway  involved) 
damages  which  are  its  natural  and  probable 
consequences,  may  be  recovered,  although  no 
actual  damage  can  be  shewn  attributable  to 
the  feature  of  tho  act  which  renders  it  il- 
legal, or,  but  for  the  statutory  authoriza- 
tion, would  have  made  it  so.  Campl)ell  v. 
Paddington  [1911]  1  K.  B.  (Eng.)  869.  cited 
by  my  brother  Duff,  illustrates  this  phase 
of  the  law.  I  agree  that  the  affirmance  of 
the  judgment  in  appeal  involves  the  accept- 


906 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


ance  of  the  principle  of  the  Paddington's 
Case  [1911]  1  K.  B.  (Eng.)  869. 

[205]  (3)  I  have  no  doubt  that  the  word 
"maintain"  in  section  552(1)  of  the  Act  of 
1903,  is  used  in  the  sense  of  "carry  on'*  and 
that  the  power  conferred  was  not  merely  to 
erect  lavatories,  and  keep  them  in  repair,  but 
to  conduct  and  operate  them  as  municipal  en- 
terprises, Fletcher  v.  Birkenhead  [1906]  1 
K.  B.  (Eng.)  605,  at  pages  610-11;  [1907] 
1  K.  B.  (Eng.)  205,  at  pages  213,  216-17, 
218,  seems  to  me  to  be  very  much  in  point. 

In  dealing  with  section  437  of  the  "Mu- 
nicipal Act,  1903,"  we  are  not  embarrassed 
by  the  restrictive  eflfect  of  a  heading  of  a 
fasciculus  of  sections  such  as  led  to  the 
decisions  in  Brand's  Case,  L.  B.  4  H.  L. 
(Eng.)  171,  and  the  series  of  English  cases 
following  it.  The  language  of  section  437  is 
obviously  wide  enough  to  cover  compensation 
for  injury  due  to  user  as  well  as  to  erection, 
once  it  is  established  that  carrying  on  or  con- 
ducting the  lavatory  is  an  exercise  of  the 
statutory  power  conferred  by  the  word 
"maintain,*'  as  I  have  no  doubt  that  it  is. 
My  brother  Duff  has  clearly  pointed  out  the 
distinction  between  the  construction  placed 
by  the  English  courts  on  section  68  of  the 
"Lands  Clauses  Consolidation  Act"  and  sec- 
tions 6  and  16  of  the  "Railway  Clauses  Con- 
solidation Act,"  and  that  given  to  sections 
49  and  63  of  the  former  Act,  and  the  grounds 
on  which  that  distinction  rests.  I  agree  in 
his  conclusion  that  the  construction  of  section 
552(1)  and  section  437  of  the  "Ontario 
Municipal  Act,  1903,"  is  governed  by  the  de- 
cisions en  sections  49  and  63  of  the  "Lands 
Clauses  Consolidation  Act."  There  is  noth- 
ing in  the  "Municipal  Act"  which  requires  a 
more  restricted  application .  of  section  437 
than  its  language  ex  facie  calls  for. 

i206]  Compensation  for  damages  due  to 
user  having  been  expressly  provided  for  by 
the  statute,  and  injurious  affection,  resulting 
from  an  act  illegal  but  for  statutory  authori- 
zation, having  been  shewn,  nothing  more,  in 
my  opinion,  is  required  to  establish  the 
claimant's  right  to  recover. 

I  have  not  overlooked  the  argument  made 
on  behalf  of  the  appellant,  based  on  the  fact 
that  title  to  the  land  occupied  by  the  highway 
is  now  vested  in  the  city  under  the  "Municipal 
Act,  1913."  VV^hen  the  lavatory  was  built, 
however,  and  the  respondent's  right  to  com- 
pensation accrued,  the  title  was  in  the  Crown, 
and  the  appellant  cannot  invoke  the  Act  of 
1913,  which  is  not  made  retrospective.  But, 
although  the  title  to  the  soil  under  Parlia- 
ment Street  is  now  vested  in  the  City,  having 
regard  to  the  trust  upon  which  it  is  held,  it 
cannot,  in  my  opinion,  be  lawfully  used  with- 
out statutory  authority  as  a  site  for  a  lava- 
tory. The  lavatory  was  not  erected*,  and  is 
not   maintained,   under   any   such   pretended 


common  law  right  of  proprietorship,  but  in 
the  exercise  of  the  powers  conferred  by  the 
statute;  and  for  injury  to  land  sustained 
as  the  result  of  the  exercise  of  those  powers,, 
the  legislature  has  given  the  right  to  com- 
p^isation. 

I  am,  for  these  reasons,  of  the  opinion  that 
the  award  as  to  the  item  of  $9,000,  no  com- 
plaint  having  been  made  as  to  the  quantum, 
should  be  sustained. 

As  to  the  item  of  $1,200  allowed  for  damage 
due  to  seepage,  I  find  no  evidence  in  the 
record  of  any  negligence  in  the  planning  or 
construction  of  the  works,  such  as  would  be 
an  abuse  of  the  statutory  powers  or  without 
the  protection  they  afford.  It  may  be  that 
by  additional  works  (Mr.  Justice  Riddell 
suggests  a  coat  of  waterproof  cement  on  the 
walls  of  the  claima||t's  shop)  the  seepage 
complained  of  could  have  been  [207]  pre> 
vented.  But  the  municipality's  failure  to 
undertake  such  additional  works  did  not  ren- 
der it  liable  to  an  action  for  damages,  llie 
injury  caused  by  the  seepage  seems  to  have 
"necessarily  resulted"  from  the  exercise  of 
the  statutory  powers  of  the  municipal  cor- 
poration within  the  meaning  of  section  437. 
On  this  branch  of  the  case  I  agree  with  the 
views  expressed  by  Mr.  Justice  Masten. 

Xo  case  was  made  for  increasing  the 
amount  of  the  award  as  claimed  by  the  cross- 
appeal.  Indeed  any  error  in  the  assessment  of 
compensation  would  seem  to  me  to  be  clearly 
in  favour  of  the  claimant.  A  more  moderate 
award  might  have  been  accepted  without  ap- 
peal. Tlie  allowance  of  excessive  compcnsa- 
tion  in  cases  such  as  this  is  calculated  to 
discourage  the  undertaking  of  important  pub- 
lic improvements. 

Bbodeur,  J. — I  concur  in  the  dismissal  of 
the  appeal. 
Appeal  dismissed  with  costs. 


NOTE. 

Construction  of  Pnlilio  I«aTatoTy  iia 
Street  as  Constitntins  ICnisanee  ox* 
as  Entitling  Abntting  Owner  to  Cona-> 
pensation. 

It  has  been  held  that  the  erection  of  a 
public  lavatory  in  a  street  does  not  per  se 
create  a  nuisance  so  as  to  entitle  an  abutting 
owner  to  art  injunction  for  its  removal. 
Biddulph  v.  St.  George  Vestry,  3  De  G.  J.  &  SL 
( Eng. )  493 ;  Vernon  v.  St.  James,  16  Ch.  Div. 
(Eng.)  449;  Mudge  v.  Penge  Urban  Council, 
115  L.  T.  N.  S.  679;  British  Canadian  Securi- 
ties  V.   Victoria,    16   British   Columbia    441, 

The  reported  case  seems  to  be  the  only 
one  passing  on  the  question  whether  an  owner 
of  property  is  entitled  to  compensation  by 
reason  of  the  fact  that  a  municipality 
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erected  a  public   lavatory  in   the  street   on 
which  his  property  abuts.     But  the  decision, 
while  not  supported  by  any  other  cases  strict- 
ly in  point,  is  well  ground^  on  principle.    In 
Ruling  Case  Law,  under  the  topic  Eminent 
Domain   (vol.  10,  page  71), 'it  is  said:     "It 
is  generally  conceded  that  the  erection  and 
maintenance  of  a  public  work  under  statutory 
authority  in  such  a  way  as  to  destroy  the 
beneficial  use  of  adjacent  land  may  constitute 
a  taking,  although  there  is  no  physical  inva- 
sion of  the  property  itself.    In  declaring  that 
private  property  shall  not  be  taken  without 
recompense,  the  constitution  secures  to  owners, 
not  only  the  possession  of  property,  but  also 
those  rights  which  render  possession  valuable. 
Whether  a  farmer's  fields  be  flooded  so  that 
thev    cannot  be   cultivated,    or   a   bleacher's 
stream  be  polluted   so   that  his   fabrics  are 
stained,    or    one's    dwelling    be    filled    with 
smells  and  noise  so  that  it  cannot  be  occupied 
in  comfort,  the  owner's  property  is  effectually 
and  equally  taken  away.     In  neither  instance 
has  the  owner  any  less  of   material  things 
than    he   had  before,   but   in   each   case  the 
utility,  of  his  property  has  been  impaired  by 
a  direct  invasion  of  the  bounds  of  his  private 
dominion.     Jhis   is  the  taking  of  his  prop- 
erty in  a  constitutional  sense.     Accordingly, 
it  has  been  held  in  certain  authoritative  cases 
that  extreme  consequential  injury  to  property 
by  pollution  of  the  air  with  smoke  or  foul 
odors,  or  by  loud  and  continuous  noises,  can- 
not constitutionally  be  authorized  by  the  leg- 
islature without  compensation.    Many  of  the 
decisions  on  this  point  rest  on  the  gi'ound  that 
the  injury  was  in  fact  unauthorized,  or  that 
the  legislature  had  not  intended  that  it  should 
be  inflicted  without  compensation.    Similarly, 
a  house  may  be  rendered  uninhabitable  by  the 
dangers  arising  from  blasting  in  its  imme- 
diate vicinity,  and  from  the  vibrations  aris- 
ing from  the  same  cause,  and  if  blasting  is 
carried  on  to  such  an  extent  as  to  deprive 
the  owner  of  his  premises  for  a  substantial  pe- 
riod, his  property  is  pro  tanto  taken.    Again, 
if  the  government  installs  a  battery,  not  sim- 
ply as  a  means  of  defense  in  war,  but  with  the 
purpose  and  efl'ect  of  subordinating  the  strip 
of  land  between  the  battery  and  the  sea  to 
the  right  and  privilege  of  the  government  to 
fire    projectiles   directly    across    it,    for   the 
purpose  of  practice  or  otherwise,  whenever  it 
sees  fit,  with  the  result  of  depriving  the  owner 
of  its  profitable  use,  the  imposition  of  such 
a  servitude  will  constitute  an  appropriation 
of   property  for  which  compensation   should 
be  made.'*    While  the  reported  case  is  to  some 
extent  governed  by  a  statute  of  Canada,  the 
majority  judges  nevertheless  apply  the  fore- 
going principle  in   rendering  their  decision. 
.   For  a  general  discussion   of  the  question 
whether  a  municipality  may  erect  a  municipal 
building  in  a  street,  see  the  notes  to  Peters 
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581. 

V.   St.   Louis,  21  Ann.  Cas.   1069;   and  Mc- 
Ilhinny  v.  Trenton,  12  Ann.  Cas.  23. 


SAUNDERS  ET  AI^ 

V. 

MAYOR  AND  COUNCUi  OF  TOWN  OF 
ARLINGTON  ET  AI.. 

Georgia  Supreme  Court — January  21,  1918. 

147  Ga.  681;  94  S.  E,  1022, 

Municipal  Corporations  —  Action 
against  Municipality  —  Waiver  of 
Misnomer. 

Where  a  municipality  was  incorporated  un- 
der the  name  and  style  of  the  "mayor  and 
council  of  the  town  of  Arlington,"  with  the 
power  to  sue  and  be  sued  in  that  name,  and 
to  a  suit  against  the  "town  of  Arlington*'  it 
appeared  and  pleaded  to  the  merits  in  its 
true  name  without  raising  the  objection  of 
misnomer,  and  sitbsequently  the  petition  was 
so  amended  as  to  designate  the  defendant  as 
the  "mayor  and  council  of  the  town  of  Ar- 
lington," the  error  as  to  the  name  was  waived 
by  it.  Commissioners  of  Mcintosh  County 
V.  Aiken,  123  Ga.  647  (51  S.  E.  585).  See 
Rhodes  v.  Louisville,  121  Ga.  551  (49  S.  E. 
681).  Such  waiver  was  binding  upon  citizens 
and  taxpayers  who  intervened  and  contested 
the  right  to  validate  bonds  of  the  munic- 
ipality (which  was  the  object  of  the  suit)  ; 
and  it  was  proper  to  overrule  a  demurrer 
by  the  interveners  on  the  ground  that  the 
suit  was  not  brought  against  the  munic- 
ipality in  its  corporate  name  and  was  a  mere 
nullity. 

Power  to  Maintain  Ice  Plant  and  Cold 
Storage  System. 

The  charter  of  the  town  of  Arlington  (Acts 
1890-1891,  p.  867;  Acts  1905,  p.  607;  Acts 
1913,  p.  492)  confers  on  the  authorities  of  the 
municipality  the  power  to  establish  and  main- 
tain an  "ice  plant  and  cold  storage"  within 
such  municipality  for  the  benefit  of  the  in- 
habitants thereof,  whenever  they  have  com- 
plied with  the  preliminary  steps  for  such 
purpose  as  provided  by  the  constitution  and 
statute  laws  of  the  state. 

[See  note  at  end  of  this  case.] 

Action  to  Validate  Bonds  —  Sufficiency 
of  Evidence. 

The  evidence  was  sufficient  to  support  the 
judgment  validating  the  bonds,  and  none  of 
the  assignments  of  error  are  sufficient  to  re- 
quire  a    reversal. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Calhoun  county: 
Harsell,  Judge. 

Action  to  validate  municipal  bonds.  R.  C, 
Bell,  plaintiff.  Mayor  and  Council  of  Town 
of  Arlington,  defendants,  and  W.  E.  Saunders 
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et  al.,  interveners.  Judgment  for  plaintiff. 
Interveners  bring  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

L.   M.  Ramho  for  plaintiffs  in  error. 
B.  W.  Fortson,  Pope  d  Bennet  and  R.  C.  Bell 
for  defendant  in  error. 

[581]  Hill,  J. — 1.  The  first  headnote  re- 
quires no  elaboration. 

2.  R.  C.  Bell,  as  solicitor-general  of  the 
Albany  circuit,  filed  his  petition  under  the 
Civil  Code,  §§  445  et  seq.,  in  the  name  of 
the  State  of  Georgia  "against  the  Town  of 
Arlington,  a  municipal  corporation  existing 
under  the  laws  of  Georgia,"  to  validate  and 
confirm  certain  bonds  for  the  purpose  of  in- 
stalling an  ^'ice  plant  and  [582]  cold-storage 
system  in  and  for  the  Town  of  Arlington," 
etc.  The  Mavor  and  Council  of  the  Town 
of  Arlington  filed  an  answer  admitting  all 
of  the  material  allegations  of  the  petition. 
Saunders  and  others  filed  an  intervention  in 
which  (in  addition  to  their  demurrer  as  in- 
dicated in  the  first  headnote)  they  raised 
certain  questions  as  to  the  legality  of  the 
bond  issue.  The  court  passed  an  order  vali- 
dating the  bonds,  and  the  inter venors  ex- 
cepted. 

The  controlling  question  in  the  case  is 
whether  the  Mayor  and  Council  of  the  Town 
of  Arlington,  under  the  general-welfare  clause 
of  its  charter,  can  install  and  operate  an 
"ice  plant  and  cold-storage  system,"  and 
whether  bonds  can  be  issued  and  validated 
for  that  purpose.  By  the  act  of  the  legis- 
lature  approved  Oct.  9,  1891,  granting  a 
new  charter  for  the  town  of  Arlington  (Acts 
1890-1891,  pp.  867,  870,  sec.  10),  it  is  pro- 
vided that  "said  corporation  shall  have  and 
enjoy  all  the  rights,  privileges,  and  powers 
incident  to  such  corporations,  not  repugnant 
to  the  constitution  of  the  United  States,  the 
constitution  of  this  State,  and  the  laws  made 
in  pursuance  thereof;  and  said  corporation, 
by  their  mayor  and  aldermen,  shall  have  full 
power  and  authority  to  enact  and  enforce 
all  ordinances,  by-laws,  rules  and  regulations 
necessary  for  tlie  good  government  of  said 
town  and  securing  the  health  of  the  inhabi- 
tants and  protection  of  property  therein." 
Express  provision  is  made  in  the  charter  for 
the  erection,  installation,  and  maintenance  of 
a  system  of  waterworks  and  an  electric-light 
plant  within  said  town.  Acts  1905,  p.  008, 
sec.  2  et  seq.  The  charter  also  provides,  un- 
der the  general-welfare  clause,  that  the  town 
may  issue  bonds,  in  addition  to  the  bonds 
already  provided  for,  etc.,  in  a  certain  amount, 
whenever  the  mayor  and  board  of  aldermen 
"shall  deem  it  proper  and  expedient  so  to  do, 
for  the  purpose  of  making  any  public  im- 
provement or  improvements  for  the  benefit  of 
said  town."    Does  this  provision  of  the  char- 


ter authorize  the  issuance  of  bonds  for,  and 
the  erection  and  maintenance  of,  an  ice  plant 
and  cold-storage  system  by  the  town?  It  is 
suggested  that  the  town  of  Arlington  had  ex- 
press authority  given  to  it  by  the  legisla- 
ture to  establish  a  waterworks  and  electric- 
light  system,  etc.,  and  that,  together  with  the 
g"'icral  authority  conferred  of  making  "any 
other  improvements  within  said  town"  (Acts 
11)13,  p.  492,  sec.  1),  included  the  power  to 
establisli  the  ice  plant  and  cold-storage  sys- 
tem. Construing  the  two  paragraphs  of  the 
charter  together,  we  [583]  are  of  the  opinion 
that  the  legislative  intent  w^s  to  confer  the 
power  to  establish  and  maintain  an  ice  plant 
and  cold-storage  system.  In  Frederick  v. 
Augusta,  5  Ga.  561,  567,  it  was  held:  (1) 
"A  corporation  is  an  artificial  being,  invisi- 
ble, intangible,  and  existing  only  in  contem- 
plation of  law.  Being  the  mere  creature  of 
law,  it  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it, 
either  expressly  or  as  incidental  to  its  very 
existence.  These  are  such  as  are  supposed 
best  calculated  to  effect  the  object  for  which 
it  was  created."  (2)  "Where  by  the  terms 
of  the  charter  a  municipal  corporation  was 
vested  with  'full  power  and  authority  to  make 
such  assessments  on  the  inhabitants  of  the 
city,  or  those  who  hold  taxable  property 
therein,  for  the  safety,  benefit,  convenience 
and  advantage  of  the  said  city,  as  shall  ap- 
pear to  them  expedient:  Held,  that  an  as- 
sessment of  a  tax  of  one  half  of  one  per  cent 
on  the  value  of  the  real  estate  within  the 
corporate  limits  of  the  city,  by  the  city  coun- 
cil, for  the  purpose  of  constructing  a  canal  for 
the  better  securing  an  abundant  supply  of 
water  for  the  city,  was  not  a  violation  of  the 
charter,  nor  contrary  to  the  laws  of  the  land.** 
In  Rome  v.  Cabot,  28  Ga.  60,  this  court  de- 
cided: "Under  a  power  conferred  by  the 
legislature  upon  a  municipal  corporation  to 
make  all  contracts,  in  their  corporate  capac- 
ity, which  they  may  deem  necessary  for  the 
welfare  of  the  city,  and  which  do  not  con- 
flict with  the  constitution  and  laws  of  the 
Federal  or  State  governments,  they  have  the 
right  to  make  a  contract  for  the  construction 
oi*  waterworks."  And  see,  to  the  same  effect, 
Linton  v.  Athens,  53  Ga.  588,  595;  Hall  v. 
Calhoun,  140  Ga.  Oil,  79  S.  E.  o33.  In  the 
Linton  case  it  is  ca'ul  "that  in  this  State  at 
least,  inasmuch  as  the  power  to  levy  and 
collect  taxes  is  vested  in  the  General  Assem- 
bly, that  it  would,  in  the  language  of  Chief 
Justice  Marshall,  be  unfit  for  the  judicial 
department  of  the  State  government  to  in- 
quire whether  the  lawmaking  power  of  the 
State  has  acted  wisely  or  unwisely,  justly 
or  unjustly,  in  taxing  the  property  of  the 
complainant,  as  set  forth  in  the  record."  Itk 
the  Frederick  case,  supra,,  it  was  said: 
"When  the  lawmaking  power  acts  within  the 
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scope  of  its  delegated  authority,  the  courts 
can  not  interfere.  It  is  the  duty  of  the  ju- 
dicial tribunals  of  the  country  to  ea?ecute 
and  enforce  all  constitutional  laws,  and  not 
to  make  them.  The  remedy  against  the  effect 
of  oppressive  legislation,  delegated  to  munici- 
pal corporations,  is  in  the  hands  of  the 
[584]  people,  or  their  representatives."  It 
was  held  in  Cartersville  v.  Baker,  73  Ga. 
686:  "Unless  there  is  something  in  the  char- 
ter of  a  municipal  corporation  which  for- 
bids the  building  of  school  houses,  the  city 
may  do  so.  This  is  within  the  scope  of  the 
general  powers  of  a  municipal  corporation, 
and  is  not  prohibited  by  the  constitution  of 
1877."  It  was  held  in  Heilbron  v.  Cuthbert, 
96  Ga.  312,  314,  23  S.  E.  206,  that  under  a 
general- welfare  clause  which  empowered  the 
mayor  and  council  to  "contract  and  be  con- 
tracted with;  sue  and  be  sued;  .  .  .  and 
.  .  .  do  all  things  for  the  benefit  of  tlie 
city,  and  all  things  not  in  violation  of  the 
constitution  and  laws  of  this  State,"  the 
mayor  and  council  could,  upon  complying 
wuth  the  requisite  constitutional  and  legal 
provisions,  contract  a  debt  for  the  construc- 
tion and  maintenance  of  waterworks  and  an 
electric-light  plant,  and  could  issue  bonds  for 
this  purpose.  In  the  case  of  Dawson  v.  Daw- 
son Waterworks  Co.  106  Ga.  696,  709,  32  S, 
E.  907,  Judge  Cobb^  in  delivering  the  opinion 
of  the  court,  said:  "The  authority  of  the 
General  Assembly  to  confer  upon  municipal 
corporations  the  power  to  tax  is  restricted, 
but  it  exists  to  the  extent  that  a  municipal 
corporation  may  be  authorized  to  levy  taxes 
for  any  purpose  which  is  purely  public  and 
municipal  in  its  nature."  And  this  view 
is  in  harmony  with  the  weight  of  authority. 
See  Sun  Printing,  etc.  Assoc,  v.  New  York, 
152  N.  Y.  257,  46  N.  E.  499,  37  L.R.A.  788; 
State  V.  Toledo,  48  Ohio  St.  112,  26  N.  E. 
1061,  11  L.R.A.  729. 

The  expression  last  quoted  is  the  keynote 
to  the  present  case.  Is  the  levy  of  the  taxes 
and  issuance  of  the  bonds  proposed  for  the 
purpose  of  establishing  an  ice  plant  and  cold- 
storage  system  in  the  town  of  Arlington  pure- 
ly public  and  municipal  in  its  nature?  The 
cases  cited  above  are  authority  for  the  propo- 
sition that  under  the  general -welfare  clauses 
of  the  municipal  charters  dealt  with,  water- 
works, electric-light  plants,  schoolhouses,  ca- 
nals, etc.,  may  be  established  and  maintained 
by  taxation,  where  they  are  public  and  muni- 
eip€U  in  their  nature.  Can  the  doctrine  be 
extended  to  "ice  plant  and  cold-storage  sys- 
tems?" In  the  case  of  Holton  v.  Camilla, 
134  Ga.  660,  666,  68  S.  E.  472,  31  L.R.A. 
(N.S.)  116,  20  Ann.  Cas.  199,  where  the  char- 
ter of  Camilla  provided  that  the  city  should 
have  the  power  "to  acquire  by  purchase  or 
otherwise,  own,  and  equip  ire-plants  and  cold- 
storage    plants,    in    connection    with    water- 
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works  system  of  said  city  or  otherwise,  and 
to  do  and  [585]  perform  all  acts  in  connection 
with  ownership  and  operation  of  and  conduct 
of  the  same,  and  to  issue  bonds  of  said  city, 
for  the  purpose  of  acquiring,  owning,  and 
equipping  or  operating  said  plants,"  it  was 
held:  "The  operation  of  an  ice  plant  by 
the  municipal  authorities  of  the  City  of  Ca- 
milla, in  connection  with  the  electric-light  and 
waterworks  plant,  is  not  in  violation  of  par. 
2,  sec.  1,  art.  1,  or  of  par.  3,  sec.  1,  art.  1,  or 
of  par.  25,  sec.  1,  art  1  of  the  constitution  of 
this  State,  or  otherwise  illegal."  In  deliver- 
ing the  opinion  of  the  court  Mr.  Justice  Hol- 
den  said:  "If  a  city  has  the  right  to  furnish 
heat  to  its  inhabitants  because  conducive  to 
their  health,  comfort,  and  convenience,  we 
sec  no  reason  why  they  should  not  be  per- 
mitted to  furnish  ice."  And  we  may  add 
that  if  a  municipality  can  establish  an  ice 
plant  and  furnish  ice  to  its  citizens,  which 
in  the  Camilla  case  it  was  decided  could  be 
done  under  the  express  terms  of  the  charter 
to  "equip  ice  plants  and  cold-storage  plants," 
what  good  reason  is  there  for  deciding  in  the 
present  case  that  an  ice  and  cold-storage 
plant  can  not  be  established  by  the  munici- 
pality, where  the  charter  provides  that  the 
corporation  shall  have  authority  to.  provide 
for  -the  erection,  installation,  and  mainte- 
nance of  a  system  of  waterworks  and  an  elec- 
trie-light  plant  within  the  town,  in  connec- 
tion with  its  waterworks  and  electric-Ii^ht 
system,  and  also  may  issue  bonds  in  addi- 
tion to  the  bonds  already  provided  for"  (for 
waterworks  and  electric-light  plant),  and 
"they  are  hereby  authorized  to  do  so  under 
the  same  rules,  regulations,  and  restrictions 
as  prescribed  in  the  foregoing  sections,  in 
a  sum  not  to  exceed  ten  thousand  dollars, 
whenever  they  shall  deem  it  proper  and  ex- 
pedient so  to  do,  for  the  purpose  of  making 
any  public  improvement  or  improvements  for 
the  benefit  of  said  town."  Acts  1905,  p.  609, 
sec.  6.  If  establishing  an  ice  plant  by  ex- 
press authority  is  for  the  public  good  and  can 
be  upheld,  we  fail  to  see  why  the  establish- 
ment and  maintenance  of  an  ice  plant  and 
cold-storage  system  for  the  municipality  is  not 
conducive  to  the  health,  comfort,  and  con- 
venience of  the  citizens,  and  a  public  improve- 
ment and  for  the  benefit  of  the  town;  and 
why  such  improvements  do  not  fall  within 
the  power  conferred  by  the  legislature  in  the 
above-quoted  sections  of  the  municipal  char- 
ter now  under  review.  We  think  such  power 
is  conferred  by  the  legislature;  and  the  mat- 
ter is  in  the  hands  of  the  legal  voters  of  the 
municipality  as  to  whether  they  will  exercise 
[586]  the  power  conferred  on  them  and  the 
municipality  to  issue  bonds  for  the  purpose 
of  establishing  the  ice  plant  and  cold-storage 
system.  One  of  the  amendments  to  the  char- 
ter of  the  town  of  Arlington   (Acts  3913,  p. 
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402)  contains  the  following  in  its  caption: 
**so  as  to  provide  that  the  mayor  and  alder- 
men of  said  town  shall  have  the  power  and 
authority  to  call  an  election  or  elections  to 
subqiit  the  question  of  issuing  bonds  for  a 
sewerage  system;  and  for  construction,  equip- 
ping, and  maintaining  a  school  building  or 
buildings;  and  for  the  extension  of  the  elec- 
tric-light and  water  system  of  the  said  town, 
and  for  mai<ing  any  other  public  improve- 
ments, and  for  other  purposes;"  and  the  first 
section  of  the  act  embodies  the  same  language. 
The  language  "any  other  public  improve- 
ments" is  broad,  and  certainly  must  refer 
to  public  improvements  other  than  those  al- 
ready enumerated.  It  can  hardly  be  doubted 
that  the  installation  of  an  ice  lant  and  cold- 
storage  system  for  Ihe  benefit  of  the  citizens 
of  the  town  is  a  public  improvement,  and  one 
which  would  promote  the  health  and  com- 
fort of  the  citizens  a^  much  as  those  spe- 
cifically enumerated  in  the  act.  It  would 
mean  the  furnishing  of  pure  ice  to  its  citi- 
zens under  sanitary  conditions  and  regula- 
tions, free  from  disease  germs,  etc.;  and  the 
same  may  be  said  of  the  cold-storage  system 
for  the  preservation  of  perishable  articles  of 
food.  Tliese  things  certainly  tend  to  the 
preservation  of  health,  convenience,  and  com- 
fort of  the  citizen;  and  we  see  no  good  rea- 
son why,  in  the  exercise  of  the  police  power 
of  the  State,  this  right  can  not  be  and  has 
not  been  conferred  by  the  legislature  on  the 
municipality  of  Arlington  by  the  grants  in 
its  charter.  In  Sun  Printing,  etc.  Assoc,  v. 
New  York,  8  App.  Div.  230,  238;  40  X.  Y. 
S.  607,  the  Supreme  Court  of  New  York  said: 
"But  the  purpose  must  be  primarily  to  sat- 
isfy the  need  or  contribute  to  the  c(mven- 
ience  of  the  people  of  the  city  at  large.  With- . 
in  that  sphere  of  action,  novelty  should 
impose  no  veto.  Should  some  inventive  genius 
bye  and  bye  create  a  system  for  supplying  us 
with  pure  air,  will  the  representatives  of  the 
people  be  powerless  to  utilize  it  in  the  great 
cities  of  the  State,  however  extreme  the  want 
and  dangerous  the  delay?  Will  it  then  be 
said  that  pure  air  is  not  so  important  as  pure 
water  and  clear  light?  We  apprehend  not." 
Tlie  decision  just  cited  was  affirmed  on  re- 
view by  the  Court  of  Appeals  of  Xew  York: 
1.12  N.  Y.  257,  46  X.  E.  499,  37  L.R.A.  499, 
supra.  In  State  v.  Toledo,  48  Ohio  St.  112, 
134,  140,  26  N.  E.  1061,  11  [587]  L.R.A.  729, 
the  court  said:  "Taxation  implies  an  impo- 
sition for  public  use.  .  .  .  But  what  are 
public  purposes  is  a  question  that  must  be 
left  to  the  legislature,  to  be  decided  upon  its 
own  judgment  and  discretion.  .  .  .  Water, 
light,  and  heat  are  objects  of  prime  necessity. 
Their  use  is  general  and  universal.  It  is 
now  well  settled,  that  the  legislature  in  the 
exercise  of  its  constitutional  power  may  au- 
thorize cities  to  appropriate  real  estate  for 


waterworks.  .  .  .  What  we  have  said  in 
reference  to  water  works  is  for  the  most 
part  applicable  to  the  erecting  and  maintain- 
ing of  natural  or  artificial  gas  works.  .  .  . 
Heat  being  an  agent  or  principal  indispensa- 
ble to  the  health,  comfort,  and  convenience 
of  every  inhabitant  of  our  cities,  we  do  not 
see  why  through  the  medium  of  natural  gas 
it  may  not  be  as  much  a  public  service  to 
furnish  it  to  the  citizens  as  to  furnish  water. 
.  .  .  It  is  sufficient  if  every  inhabitant  who 
is  so  situated  that  he  can  use  it  has  the  same 
right  to  use  it  as  the  other  inhabitants. 
.    ' .  The   establishment   of    natural   gas  . 

works  by  municipal  corporations,  with  the 
imposition  of  taxes  to  pay  the  cost  thereof, 
may  be  a  new  object  of  municipal  policy.  But 
in  deciding  whether,  in  a  given  case,  the  ob- 
ject for  which  taxes  are  assessed  is  a  public 
or  a  private  purpose,  we  can  not  leave  out 
of  view  the  progress  of  society,  the  change 
of  manners  and  customs,  and  the  develop- 
ment and  growth  of  new  wants,  natural  and 
artificial,  which  may  from  time  to  time  call 
for  a  new  exercise  of  legislative  power.  And 
in  deciding  whether  such  taxes  shall  be  levied 
for  the  new  purposes  that  have  arisen,  we 
should  not,  we  think,  be  bound  by  an  inex- 
orable rule  that  would  embrace  only  those 
objects  for  which  taxes  have  been  customarily 
and  by  long  course  of  action  levied."  If  pure 
air  is  as  important  as  pure  water  and  clear 
light,  why  is  not  ice  and  cold  storage  as  im- 
portant as  either  as  a  means  for  the  preser- 
vation of  the  food  we  eat,  which  is  so  vital 
to  health  and  comfort?  In  this  day  of  ad- 
vanced civilization  and  progress  the  preser- 
vation of  meats,  vegetables,  milk,  butter,  and 
the  like,  is  as  essential  to  health  and  com- 
fort as  pure  water  and  pure  air.  Scientists 
tell  us  that  certain  germs,  like  typhoid,  which 
get  into  the  human  system  and  destroy  hu- 
man life,  enter  largely,  if  not  entirely, 
through  the  mouth  in  the  way  of  impure 
water  and  impure  food.  It  would  be  strange, 
indeed,  if  a  community  has  been  given  the 
power  by  the  legislature  to  make  "any  public 
improvement*  for  the  benefit  [588]  of  the 
town  and  for  "securing  the  health  of  the  in- 
habitants," and  yet  can  not  e.xercise  that 
power  under  the  broad  terms  given  by  the 
charter  in  order  to  make  secure  their  health, 
livos,  and  comfort.  We  know  of  no  reason, 
constitutional  or  otherwise,  especially  in  view 
of  the  foregoing  decisions  of  this  and  other 
courts,  which  contravenes  the  broad  power 
conferred  by  the  legislature  on  the  Mayor 
and  Council  of  the  Town  of  Arlington  to  es- 
tablish an  ice  plant  and  cold-storage  system 
therein. 

3.  The  evidence  was  sufficient  to  support 
the  judgment  validating  the  bonds,  and  none 
of  the  assignments  of  error  are  sufficient  to 
require  a  reversal. 
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Judgment  affirmed.  All  the  Justices  con- 
cur, except  Fish,  C.  J.,  absent. 

Bkck,  p.  J.,  and  George,  J.  {specially 
<;oncun'ing) . — In  view  of  the  rulings  made  in 
the  case  of  Holton  v.  Camilla,  cited  in  the 
foregoing  opinion,  where  it  was  recognized 
that  ice  plants  and  cold-storage  plants  are 
improvements  having  a  municipal  and  public 
-character,  we  concur  in  the  ruling  in  the  in- 
stant case. 

Atkinson,  J. — ^This  concurrence,  relatively 
to  the  ruling  an-nounced  in  the  second  head- 
note,  is  solely  on  the  basis  of  the  broad  lan- 
guage of  the  act  of  1801,  quoted  in  the  opin- 
ion, and  the  decision  by  this  court  in 
Uolton  T.  Camilla,  supra. 


NOTE. 

The  reported  case  holds  that  a  municipality 
lias  the  power  under  the  "general  welfare" 
clause  in  its  charter  to  establi:)h  and  main- 
tain a  municipal  ice  plant  and  cold  storage 
:sy8tem,  and  that  the  implication  of  such  a 
power  is  not  excluded  by  the  fact  that  the 
power  to  establish  waterworks  and  an  elec- 
tric light  plant  is  granted  in  express  terms. 
The  power  of  a  municipality  to  operate  a 
plant  for  the  purpose  of  furnishing  ice  to  its 
inhabitants  is  discussed  in  the  notes  to  Hol- 
ton v.  Camilla,  20  Ann.  Cas.  199;  and  Union 
Ice  Co.  V.  Ruston,  Ann.  Cas.  1916C  1274,  As 
to  the  right  of  a  municipality  to  enter  into 
business  competition  with  a  citizen,  see  the 
note  to  Andrews  v.  South  Haven,  Ann.  Cas. 
I918B  100. 
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States  —  Claim  against  State  —  Idntita- 
tion  of  Time  for  Presentation. 

Section  109,  Rev.  Codes,  limits  the  time 
within  which  a  claim  against  the  state  may 
be  presented  to  the  state  board  of  examiners 
to  two  years  after  the  claim  has  accrued. 
After  the  expiration  of  this  period  tlie  state 
board  of  examiners  is  without  jurisdiction 
to  consider  the  claim. 

[See  10  Ann.  Cas.  595.] 

Iffethod  of  Presentation. 

Under  the  provisions  of  section  10,  art.  5, 
and  section  18,  art.  4,  of  our  constitution  the 


method  prescribed  for  presenting  and  prose- 
cuting to  a  conclusion  the  claims  against  the 
state  is  that  in  the  first  instance  such  claim 
must  be  presented  in  proper  form  to  the  state 
board  of  examiners ;  if  rejected  by  said  board, 
the  supreme  court  has  original  jurisdiction 
of  an  action  upon  a  proper  claim  and  may  in 
some  cases  give  a  recommendatory  judgment, 
which  in  turn  must  be  presented  to  the 
legislature  to  be  by  it  allowed  or  disallowed. 

Same. 

The  fact  that  under  section  10,  art.  5,  of 
the  constitution  the  supreme  court  has  origi- 
nal jurisdiction  to  hear  claims  against  the 
state  does  not  relieve  claimants  of  the  obliga- 
tion in  the  first  instance  of  presenting  their 
claims  to  the  state  board  of  examiners. 

Pleading  —  Aniending  Complaint  — 
Necessity  that  Cause  of  Action  Be 
Stated.  - 

An  amendment  to  a  complaint  will  not  be 
permitted  where  the  complaint,  even  if  so 
amended,  would  fail  to  state  a  cause  of  ac- 
tion, under  the  general  rule  that  amendmertta 
to  pleadings  should  be  permitted  in  further- 
ance of  justice. 

States  —  Liability  for  Negligence  of 
Servants. 

States  cannot  be  sued  without  their  consent, 
and  when  by  constitutional  or  statutory  pro- 
visions the  state  has  permitted  itself  to  be 
sued,  such  permission  does  not  render  the 
state  liable  for  the  careless  or- negligent  acts 
of  its  servants,  employees,  or  agents  in  the 
absence  of  any  statute  expressly  fixing  such 
liability  upon  a  state. 

[See  note  at  end  of  this  case.] 

Same. 

The  word  ''claims,"  as  used  in  article  5, 
I  10,  of  the  constitution  of  this  state,  does  not 
include  any  claim  for  damages  caused  by  the 
careless  or  negligent  acts  of  the  state's  serv- 
ants, employees,  or  agents,  and  in  the  absence 
of  any  statute  expressly  making  the  state 
liable  in  such  cases  no  such  liability  exists. 

[See  note  at  end  of  this  case.] 

Same. 

Complaint  of  D.  alleged  that  the  state  of 
Idaho  owned  and  operated  an  irrigation  sys- 
tem; that  by  reason  of  the  negligence  and 
carelessness  of  the  state  and  its  servants,  em- 
ployees, and  agents  a  ditch  of  said  system 
broke,  causing  large  quantities  of  water  to 
flow  upon,  over  and  across  D.'s  land,  resulting 
in  the  alleged  damage.  Held  not  to  state  a 
cause  of  action  as  against  the  state,  and  not 
to  disclose  a  state  of  facts  giving  rise  to  a 
"claim"  within  the  meaning  of  article  5,  §  10, 
of  the  constitution. 

[See  note  at  end  of  this  case.] 

States  «—  Claim  against  State  *  Right 
to  Present. 

Under  section  109,  iiev.  Codes,  no  claim 
which  is  not  provided  for  by  law  may  be  pre- 
sented, audited,  set  off,  or  sued  upon. 

Liability  for  Negligence  of  Servants. 

Held  that,  in  the  absence  of  a  statute  or 
constitutional  provision  making  the  state  as 
a  proprietor  liable  for  the  careless  or  negli- 
gent acts  of  its  servants,  employees,  or  agents. 
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this  court  is  without  jurisdiction  to  grant 
any  relief  to  plaintiff,  under  the  facts  alleged 
in  plaintiff's  complaint. 

[iSee  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

•Original  acUon  b/  E.  C.  Davis,  plaintiff, 
against  State  of  Idaho,  defendant.  The  facts 
are  stated  in  the  opinion.  Action  dis- 
missed. 

E.  O.  Davis  and  Paul  S.  Haddock  for  plain- 
tiff. 

r.  A,  Walters,  A.  C.  Hindman  and  J.  Ward 
Arney  for  defendant. 

[138]  Per  Curiam. — This  is  an  action 
brought  by  the  plaintiff  against  the  state 
of  Idaho  for  a  recommendatory  judgment 
[139]  for  damages  alleged  to  have  been  sus- 
tained on  the  plaintiff's  land  by  reason  of 
the  alleged  carelessness  and  negligence  of  the 
defendant  and  its  duly  authorized  officers  and 
agents  acting  in  its  behalf.  The  facts,  so 
far  as  they  relate  to  the  questions  here  in- 
volved, are  as  follows:  That  on  May  1,  1008, 
the  defendant,  state  of  Idaho,  entered  into  a 
contract  in  writing  with  the  Kings  Hill  Irri- 
gation &  Power  Company,  Limited,  under 
which  said  company  agreed  to  construct  a  cer- 
tain irrigation  system  in  the  counties  of  Owy- 
hee and  Twin  Falls,  in  the  state  of  Idaho,  for 
tiie  irrigation  and  reclamation  of  certain  des- 
ignated arid  tracts  of  land,  including  the 
land  of  the  plaintiff;  that  the  project  was 
one  commonly  called  a  Carey  Act  project; 
that  the  plaintiff  was  one  of  the  settlers  upon 
land  included  within  the  project;  that  he 
made  his  final  proof,  on  his  said  lands,  to 
the  state  of  Idaho  on  June  10,  1012,  which 
proof  was  accepted  by  the  state  board  of 
land  commissioners  of  the  state  of  Idaho  and 
final  certificate  No.  160  issued  to  plaintiff; 
that  ever  since  the  entry  of  the  said  land 
and  the  making  of  final  proof  the  plaintiff 
has  been  the  owner  and  in  the  possession 
thereof;  that  prior  to  the  year  1014  the  said 
Kings  Hill  Irrigation  &  Power  Company, 
Limited,  became  insolvent  and  was  foreclosed 
in  the  federal  district  court,  for  Idaho,  in 
mortgage  foreclosure  proceedings;  that  at  the 
sale  of  the  said  system  tinder  said  proceed- 
ings the  state  of  Idaho,  on  March  10,  1014, 
succeeded  through  purchase  of  said  system 
to  all  the  rights  and  interest  of  the  said  com- 
pany in  the  said  project,  and  that  since  said 
date  the  state  has  been  and  now  is  the  own- 
er of  said  irrigation  system,  and  operated 
said  system  during  the  irrigation  season  of 
1014;  that  on  July  1,  1014,  an  irrigation 
ditch  of  said  system  broke  and  allowed  large 
quantities  of  water  to  run  on  and  across  the 
plaintiff's  land,  doing  the  damage  alleged; 
it  is  alleged  *'that  on  or  about  the  3d  day 


of  November,  1016,  the  plaintiff  filed  with 
the  board  of  examiners  of  the  state  of  Idaho'' 
a  claim  for  reimbursement  of  his  damages, 
which  claim  was  by  the  said  board  rejected 
and  marked  disallowed. 

The  defendant  has  "demurred  to  the  com- 
plaint on  tNvo  grounds;  first,  that  said  com- 
plaint does  not  state  facts  sufficient  [140]  lo 
constitute  a  cause  of  action ;  second,  that  the 
above-entitled  court  has  no  jurisdiction  of 
the  subject  matter  of  said  action  as  set  forth 
in  said  amended  complaint. 

Sec.  18,  art.  4,  of  the  constitution  of  Idaho 
provides:  "The  Governor,  Secretary  of  State 
and  Attornev  General  .  .  .  shall  also  con- 
stitute  the  Board  of  Examiners,  with  power 
to  examine  all  claims  against  the  state,  ex- 
cept salaries  or  compensations  of  officers  fixed 
by  law,  and  perform  such  other  duties  as  may 
be  prescribed  by  law.  And  no  claim  against 
the  state,  except  salaries  and  compensation 
of  officers  fixed  by  law,  shall  be  passed  upon 
by  the  legislature  without  first  having  been 
considered   and  acted  upon  by  said  board.*' 

Sec.  100,  Rev.  Codes,  provides:  "All  per- 
sons having  claims  against  the  state  must  ex- 
hibit the  same,  with  the  evidence  in  support 
thereof,  to  the  Auditor,  to  be  audited,  settled 
and  allowed  by  the  Board  of  Examiners  with- 
in two  years  after  such  claim  shall  accrue, 
and  not  afterward.  ...  No  claim  which  is 
not  provided  for  by  law  shall  be  audited  or 
set  off." 

It  appears  from  the  amended  complaint 
that  the  alleged  claim  of  plaintiff  accrued 
on  the  1st  day  of  July,  1014,  and  that  the 
same  was  presented  to  the  state  board  of 
examiners  on  or  about  November  3,  1916. 
The  legislature  has  seen  fit,  by  sec.  109,  Rev. 
Codes,  to  limit  the  time  within  which  a  claim 
may  be  presented  to  said  board  to  two  years 
after  the  claim  has  accrued.  As  far  as  the 
amended  complaint  shows,  the  alleged  claim 
of  plaintiff  was  not  presented  to  the  board 
until  several  months-  after  the  two  year 
period  had  expired.  It  would  appear  that  the 
said  board  was  without  jurisdiction  to  con- 
sider this  alleged  claim  at  the  time  it  was 
presented. 

In  the  case  of  Pyke  v.  Steunenberg.  5  Idaho 
614-618,  .■>!   Pac.   614,  615,  this  court" said: 

"The  jurisdiction  is  conferred  upon  this 
court  by  the  constitution  (see.  10,  art,  5)  to 
hear  claims  against  the  state,  and  to  make 
decisions  thereon,  which  decisions  'shall  he 
merely  recommendatory;'  and  this  C(mrt  has 
declined  to  hear  any  claims  against  the  state 
until  the  same  shall  have  been  passed  upon 
by  the  hoard  of  examiners." 

[141]  It  will  be  remembered  that  under 
the  provisions  of  sec.  10,  art.  5,  this  court 
has  original  jurisdiction  to  hear  claims 
against  the  state,  that  its  decisions  are  mere- 
ly recommendatory,  and  that  they  shall  be 


DAVIS  v.  STATE. 

so  Idaho  137, 


913 


reported  to  the  next  session  of  tlie  legislature 
for  its  action.  It  will  al^o  be  remembered 
that  sec.  IS,  art.  4,  provides  that  no  .claim 
against  the  state,  except  salaries  and  com- 
pensation of  officers,  fixed  by  law,  shall  be 
passed  upon  by  tbe  le^^islatiire  without  first 
having  been  considered  and  acted  upon  by 
the  board  of  examiners.  (Kroutinper  v. 
Board  of  Examiners,  8  Idaho  463,  CO  Pac. 
279;  Bragaw  v.  Gooding,  14  Idaho  288,  94 
Pac.  438;  Pyke  v.  Steuncnberg,  supra.) 

Construing  these  two  sections  together  it 
would  appear  that  only  one  method  of  pre- 
senting and  prosecuting  to  a  conclusion  claims 
against  the  state  has  been  provided:  tliat  in 
the  first  instance  a  claim  must  be  presented 
in  proper  form  to  the  state  board  of  ex- 
aminers, and  if  there  rejected  this  court  has 
original  jurisdiction  of  suits  upon  proper 
claims  and  may  in  some  cases  give  a  recom- 
mendatory judgment,  which  in  turn  shall  be 
presented  to  the  next  legislature  to  be  al- 
lowed or  disallowed.  Tlie  mere  fact  that  this 
court  has  original  jurisdiction  to  hear  claims 
against  the  state  does  not  relieve  claimants 
of  the  obligation  in  the  first  instance  of  pre- 
senting their  claims  to  the  state  board  of  ex- 
aminers. 

So  far  as  the  amended  complaint  discloses, 
tho  state  board  of  examiners  was  without 
jurisdiction  to  even  consider  the  claim  of 
plaintiff  at  the  tini^  it  was  presented  on 
November  3,  1916.  In  the  case  of  Small  v. 
State,  10  Idaho  1,  76  Pac.  765,  this  court 
dismissed  a  petition  on  the  ground  that  the 
claim  therein  set  forth  was  barred  by  the 
statute  of  limitations.  It  is  true  that  the 
eourt  there  had  under  consideration  the  pro- 
visions of  sec.  4053,  Revised  Statutes,  but 
sec.  109,  Rev.  Codes,  does  not  appear  to  have 
been  called  to  the  attention  of  the  court  in 
that  case.  The  language  of  sec.  109  is  clear 
and  susceptible  of  only  one  construction ;  that 
is,  that  in  order  to  be  audited  a  claim  must 
be  presented  to  the  state  board  of  examiners 
within  two  years.  The  exact  language  of 
the  section  [142]  being,  "within  two  years 
after  such  claim  shall  accrue,  and  not  after- 
ward." 

From  what  has  been  said  it  appears  that 
this  court  should  decline  to  exercise  jurisdic- 
tion or  to  hear  or  pass  upon  the  plaintiff's 
alleged  claim.  It  is  true  the  plaintiff's  origi- 
nal complaint,  which  was  filed  in  this  court 
on  April  8,  1915,  contained  an  allegation  that 
plaintiffs  claim  had  theretofore  been  pre- 
sented to  the  board  of  examiners  and  that 
the  board  had  failed  and  refused  to  pay  the 
same  or  any  portion  thereof.  However  that 
may  be,  plaintiff's  amended  complaint  ap« 
pears  to  be  based  upon  the  claim  which  was 
filed  and  acted  upon  by  said  board  long  sub- 
sequent to  the  filing  of  the  original  complaint 
and,  so  far  as  the  amended  complaint  shows, 
Ann.  Cas.  1918D. — 5S. 


was  filed  as  a  new  claim,  and  as  has  been 
indicated  appears  to  be  barred  by  the  stat- 
ute of  limitations  as  set  forth  in  sec.  109, 
Rev.  Codes. 

From  what  appears  in  the  original  com- 
plaint and  from  statements  by  counsel  for 
the  plaintiff  at  the  hearing,  it  might  be  pos- 
sible for  the  plaintiff  to  so  amend  his  amend- 
ed complaint  as  to  bring  it  within  the  stat- 
ute, and  if  we  did  not  deem  it  necessary  to 
dispose  of  the  case  upon  other  grounds,  we 
would  be  inclined  to  give  plaintiff  an  oppor- 
tunity to  further  amend. 

The  demurrer  on  the  part  of  the  state 
raises  two  questions;  first,  as  to  whether  the 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action  against  the  state;  second,  as 
to  whether  this  court  has  jurisdiction  of  the 
subject  matter  of  the  action. 

Art.  5,  sec.  10,  of  the  constitution  of  Idaho 
gives  this  court  original  jurisdiction  in  ac< 
tions  upon  claims  against  the  state.  Hence 
at  the  outset  it  becomes  necessary  to  deter- 
mine whether  or  not  the  facts  presented  by 
plaintiff's  complaint  constitute  such  a  claim 
against  the  state  as  comes  within  the  pur- 
view of  the  constitutional  provision. 

It  has  been  held  in  a  long  line  of  authori- 
ties that  a  state  is  not  liable  for  the  careless- 
ness or  negligence  of  its  servants,  employees 
or  agents.  (See  the  extended  notes  in  8 
L.R.A.  399;  42  L.R.A.  64,  subd.  13;  Ann. 
Cas.   1913E   1038.) 

[143]  The  general  proposition  that  a  state 
cannot  be  sued  without  its  consent  is  held 
by  the  overwhelming  weight  of  authority; 
see  the  notes  above  cited;  also  note  to  McEl- 
roy  V.  Swart,  57  Mich.  600,  24  N.  W.  766. 
Tlie  cases  seem  uniformly  to  hold  not  only 
that  states  cannot  be  sued  without  their  con- 
sent, but  further  that,  even  when  by  consti- 
tutional provision  or  legislative  enactment 
the  state  has  permitted  itself  to  be  sued,  the 
mere  fact  of  permitting  the  suit  against  it- 
self does  not  render  the  state  liable  for  the 
careless  or  negligent  acts  of  its  servants,  em- 
ployees or  agents,  in  the  absence  of  any  stat- 
ute expressly  fixing  such  liability  upon  the 
state. 

One  of  the  leading  cases  upon  this  point  ap- 
pears to  be  the  case  of  Murdock  Parlor  Grate 
Co.  V.  Com.  152  Mass.  28,  24  N.  E.  854,  8 
L.R.A.    399.      In    that   case   the   court   said: 

**But  we  do  not  find  that  demands  founded 
on  the  neglect  or  torts  of  ministerial  officers 
engaged  as  servants  in  the  performance  of 
ministerial  duties  which  the  state  as  a  sov- 
ereign has  undertaken  to  perform  have  ever 
been  held  to  render  it  liable.  Nor  does  this 
rest  upon  the  narrow  ground  that  there  are 
no  means  by  which  such  obligations  can  be 
enforced,  but  on  the  larger  ground  that  no 
obligations  arise  therefrom.  Municipalities, 
such  as  cities  and  towns,  are  created  by  the 
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commonwealth  in  order  that  it  may  exercise 
through  them,  a  part  of  its  power  of  sov- 
ereignty. Where  they  are  engaged  in  the  per- 
formance of  public  duties  imposed  upon  them 
by  statute,  they  are  not  liable  to  private 
actions  of  tort  for  the  negligence  of  their 
agents  employed  for  this  purpose,  unless 
such  action  is  provided  by  the  statute." 
Citing  the  well-considered  case  of  Hill  v.  Boa- 
ton,  122  Mass.  344,  23  Am.  Rep.  332. 

In  the  case  of  Houston  v.  State,  98  Wis. 
481,  74  N.  W.  Ill,  42  L.R.A.  39,  Cassoday, 
Chief  Justice,  after  citing  several  of  the  lead- 
ing authorities  in  support  of  the  proposition 
that  no  state  could  be  sued  in  any  court  with- 
out its  express  consent,  said: 

"Our  constitution  expressly  provides  that 
Hhe  legislature  shall  direct  by  law  in  what 
manner  and  in  what  courts  suits  may  be 
brought  against  the  state.'  Wis.  Const,  art. 
4,  sec.  27.  In  pursuance  of  that  provision, 
the  legislature  at  an  early  [144]  day  pro- 
vided that  *it  shall  be  comf  .ont  for  any 
person,  deeming  himself  aggrieved  by  the  re- 
fusal of  the  legislature  to  allow  any  just 
claim  against  the  state,  to  commence  an  ac- 
tion against  the  state,  by  filing  a  complaint, 
setting  forth  fully  and  particularly  the  na- 
ture of  such  claim,  with  the  clerk  of  the 
supreme  court,  either  in  term  time  or  in 
vacation.*  Rev.  Stat.  sec.  3200.  This  sec- 
tion only  relates  to  claims  which,  if  allowed, 
render  the  state  a'  debtor  to  the  claimant. 
Chicago,  etc.  R.  Co.  v.  Stat€,  53  Wis.  509, 
10  X.  W.  560;  Clodfelter  v.  State,  86  N.  C. 
51,  41  Am.  Rep.  440;  State  v.  Hill,  54  Ala. 
67.  This  statute  does  not  include  a  demand 
based  upon  the  unlawful  and  tortious  acts 
of  officers  or  agents  of  the  state.  Hill  v. 
U.  S.  149  U.  S.  593,  13  S.  Ct.  1011,  37  U.  S. 
(L.  ed.)   862." 

The  court  then  quoted  as  authority  for 
the  same  proposition  the  case  of  Murdock 
Parlor  Grate  Co.  v.  Com.  supra.  The  opinion 
goes  on  to  say: 

"The  law  is  well  established  that  neither 
the  state  nor  the  United  States  is  answerable 
in  damages  to  an  individual  for  an  injury 
resulting  from  the  alleged  misconduct  or  neg- 
ligence or  tortious  acts  of  its  officers  or 
agents.  Gibbons  v.  U.  S.  8  Wall.  269,  19 
U.  S.  (L.  ed.)  453;  Langford  v.  U.  S.  101 
U.  S.  341,  25  U.  S.  (L.  ed.)  1010;  German 
Bank  v.  U.  S.  148  U.  S.  573,  13  S.  Ct.  702, 
37  U.  S.  (L.  ed.)  564;  Clark  v.  State,  7 
Cold.   (Tenn.)    306." 

In  the  last  case  cited  it  was  held  that  the 
Tennessee  Code,  sec.  2807,  providing  that  ac- 
tions may  be  instituted  against  the  state 
under  the  same  rule  which  regulates  actions 
against  individuals,  was  only  intended  to 
give  a  remedy  and  did  not  create  any  lia- 
bility.     The    force    of    this    distinction    is 


brought  out  clearly  in  Green  v.  State,  73  Cal. 
20,  11  Pac.  602,  14  Pac.  610.  In  that  case 
the  plaintiffs  were  authorized  to  sue  the  state 
for  damages  alleged  to  have  been  suffered  by 
them  by  reason  of  certain  canal  improve- 
ments made  by  the  state,  and  to  have  judg- 
ment therefore  "if  it  appears  upon  the  trial 
.  .  .  that  damage  has  been  done  [to  the 
plaintiffs]  by  any  act  for  which  the  state  is 
legally  liable."  The  court  there  held,  "That 
the  language  of  the  act  excludes  the  idea 
that  any  liability  [145]  was  admitted,  or 
any  defense  waived,  except  that  of  immunity 
from  suit,"  and  affirmed  a  judgment  sustain- 
ing the  demurrer,  which  was  interposed  on 
behalf  of  the  state,  the  first  two  grounds  of  ' 
which  were  the  same  as  the  grounds  of  the  de- 
murrer in  the  case  at  bar. 

A  more  recent  case  is  that  of  Riddoch  v. 
State,  68  Wash.  329,  Ann.  Cas.  1913E  1033, 
123  Pac.  450,  42  L.RJiL.(N.S.)  251.  This 
was  an  action  to  recover  damages  for  person- 
al injuries  sustained  by  the  plaintiff  by  rea- 
son of  the  giving  way  of  a  railing  of  a  gal- 
lery in  the  armory  building  in  the  city  of 
Seattle.  It  appears  that  the  building  in  ques- 
tion belonged  to  the  state  of  Washington  and 
had  been  leased  to  the  Seattle  Athletic  Club, 
and  that  the  alleged  injuries  were  sustained 
during  an  entertainment  given  therein  by  the 
club. 

The  constitution  of  Washington,  sec.  26  of 
art.  2,  provides:  "The  legislature  shall  di- 
rect by  law  in  what  manner  and  in  what 
courts  suits  may  be  brought  a^inst  the 
state." 

The  court,  in  the  last-mentioned  case,  upon 
this  point  says:  ' 

"This  provision  creates  no  cause  of  action 
— imposes  no  liability,  as  against  the  state, 
where  none  would  exist  independently  of  it. 
It  merely  directs  the  legislature  to  provide  a 
remedy  for  causes  of  action  recognized  at 
common  law  as  against  the  sovereign  or 
created  by  statute." 

It  appears  that  pursuant  to  the  constitu* 
tional  provision  above  quoted  the  legislature 
of  the  state  of  Washington,  Laws  of  1895,  p. 
188,  «ec.  1  (Rem.  &  Bal.  Code,  sec.  886),  en- 
acted that: 

"Any  person  or  corporation  having  any 
claim  against  the  state  of  Washington  shall 
have  the  right  to  begin  an  action  against  the 
state  in  the  superior  court  of  Thurston  coun- 
ty." 

The  court  in  the  same  case  says:  ''The 
word  'claim*  as  used  in  this  section  is  synony- 
mous with  'cause  of  action.'  The  scope  of  the 
section  is  the  same  as  that  of  the  constitu- 
tional provision.  Northwestern,  etc.  Hypo- 
teck  Bank  v.  State,  18  Wash.  73,  50  Pac.  586, 
42  L.R.A.  33.  It  creates  no  cause  of  action- 
It  provides  a  remedy  for  existing  causes  but 
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imposes  no  new  liability.  It  does  not  waive 
any  defense.  Billings  v.  State,  27  Wash.  288, 
€7  Pac.  583." 

[146]  The  court  then  quotes  as  authority 
from  Billings  v.  State,  supra,  as  follow^s: 
'''It  [the  state]  has  not  consented,  either  ex- 
pressly or  impliedly,  to  become  responsible 
for  the  misconduct  or  negligence  of  its  offi- 
cers or  agents;  and,  in  the  absence  of  a  stat- 
ute making  it  liable  in  damages  therefor, 
no  such  action  as  the  present  one  can  be 
maintained  against  the  state." 

After  going  more  fully  into  the  rule  and 
quoting  all  of  the  leading  authorities  the 
couft  proceeds  to  make  a  distinction  which 
is  particularly  in  point  in  the  case  at  bar. 
There,  as  here,  the  complaining  party  sought 
to  confine  a  rule  of  nonliability  for  torts  to 
case  where  the  negligence  of  the  officer  or 
agent  occurred  in  the  discharge  of  some  pure- 
ly governmental  function  of  the  state,  ahd 
further  contended  that  in  leasing  the  armory 
the  state  was  engaging  in  a  private  enter- 
prise and  that  the  rule  of  nonliability  did 
not  apply.    The  court,  upon  this  point,  says: 

"The  question  is  admittedly  a  new  one.  No 
authority  distinctly   so  holding,   nor   indeed' 
recognizing   such   exception,   has   been   cited 
and  we  have  found  none." 

The  court,  in  the  Riddoch  case,  then  pro- 
ceeds to  review  and  point  out  the  distinction 
between  such  a  liability  upon  the  part  of  a 
municipal  corporation  on  the  one  hand  and 
upon  the  part  of  the  state  on  the  other,  and 
continuing  says: 

"On  the  other  hand,  the  state  is  inherently 
sovereign  at  all  times  and  in  every  capacity. 
It  is  the  organized  embodiment  of  the  sov- 
ereign power  of  the  whole  people.  By  reason 
of  this  sovereignty,  it  possesses  all  powers, 
but  only  such  powers  as  are  within  the  limi- 
tations of  the  state  constitution  and  without 
the  prohibitions  of  the  Federal  constitution. 
It  can  do  no  act  except  in  the  exercise  of 
this  sovereign  power  and  within  these  con- 
stitutional limitations.  If  it  may  constitu- 
tionally take  over  any  enterprise,  though 
usually  of  the  nature  of  a  private  business, 
the  very  taking  over  is  an  exercise  of  this 
sovereign  power.  It  seems  much  more  logi- 
cal and  much  more  consonant  with  the  idea 
and  genius  of  sovereignty  that  the  enter- 
prise thus  taken  over  should  be  impressed 
with  the  sovereign  character  of  the  state 
than  that  the  state  should  become  hampered 
by  the  private  character  [147]  of  the  enter- 
prise. The  latter  result  is  incompatible  with 
the  concept  of  sovereignty." 

And  again  the  court  says:  "There  is  no 
statute  whereby  this  state  has  assumed  a  lia- 
bility for  the  negligence  or  misfeasance  of 
its  officers  or  agents,  and  we  find  no  estab- 
lished principle  of  law  sustaining  such  a  lia- 
bility in  the  absence  of  such  statutory  as- 


sumption. No  consideration  of  hardships  to 
be  avoided  would  justify  a  court  in  abrogat- 
ing established  principles  of  substantive  law 
to  create  a  liabilitv  not  so  assumed.  To 
change  substantive  law  is  the  province  of 
the  legislature,  not  of  the  courts.  Nor  can 
the  argument  that  it  is  the  tendency  of  the 
times  for  states  to  take  over  and  administer 
for  the  people  interests  and  enterprises  here- 
tofore deemed  of  a  private  nature  alter  the 
case.  On  the  contrary,  the  state  can  only 
do  these  things  in  the  exercise  of  its  sover- 
eign and  constitutional  powers;  and  as  part 
and  parcel  of  these  same  sovereign  powers, 
it  alone  can  say  through  its  legislature  when 
and  how  it  shall  waive  its  immunity  from 
liability  for  tort." 

In  the  case  just  quoted  from,  the  court 
affirmed  a  judgment  sustaining  a  demurrer 
to  the  complaint.  The  case,  as  before  indi- 
cated, is  particularly  in  point  in  the  case  at 
bar. 

No  statute  has  been  called  to  our  atten- 
tion authorizing  a  suit  of  this  character  or 
waiving  in  the  slightest  degree  the  immuni- 
ty of  the  state  from  all  liability  for  the  care- 
less or  negligent  acts  of  its  servants,  em- 
ployees and  agents.  In  the  absence  of  such 
a  statute  this  court  is  powerless  to  grant  any 
relief  under  circumstances  such  as  are  pre- 
sented by  the  plaintifl's  amended  complaint. 
From  our  investigation  of  the  authorities 
and  the  principles  involved  we  are  satisfied 
that  the  word  "claim"  or  "claims"  as  it  ap- 
pears in  art.  5,  sec.  10,  of  our  constitution 
does  not  include  any  claim  for  damages 
caused  by  the  negligent  acts  of  the  state's 
servants,  employees  or  agents.  And  further, 
that  in  the  absence  of  any  statute  expressly 
making  the  state  liable  in  such  cases  no  such 
liability  exists. 

The  New  York  cases  holding  the  state  lia- 
ble under  such  circumstances  not  only  do  not 
weaken,  but  tend  to  strengthen  [148]  this 
position,  for  the  reason  that  the  liability  in 
those  cases  arose  by  virtue  of  statutes.  This 
was  the  situation  in  Sayre  v.  State,  123  N. 
Y.  291,  25  N.  E.  163;  Waller  v.  State,  144 
N.  Y.  579,  39  N.  E.  680.  Tliere  are  a  num- 
ber of  other  cases  from  that  jurisdiction,  but 
those  we  have  cited  will  serve  to  illustrate 
the  principle. 

Not  only  has  the  legislature  in  this  state 
failed  to  provide  a  statute  creating  a  liabil- 
ity on  the  part  of  the  state,  under  circum- 
stances such  as  are  alleged  in  plaintiff's  com- 
plaint,  but  the  legislature  seems  to  have 
intended  to  forestall  any  such  contention. 
The  last  sentence  of  sec.  109,  refrrd  to  supra, 
is  as  follows: 

"No  claim  which  is  not  provided  for  by 
law  shall  be  audited  or  set  off." 

This  cause  seems  to  strengthen  the  position 
we  have  taken. 
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Upon  the  authorities  cited  and  for  the  rea- 
sons herein  expressed,  the  demurrer  must  be 
sustained  and  the  action  dismissed.  Costs 
awarded   to  defendant. 


NOTE. 

The  reported  case  holds  that  a  stat*  is 
not  liable  for  the  negligent  acts  of  its  offi- 
cers or  servants,  citing  the  note  to  Riddoch 
V.  State,  Ann.  Cas.  1913E  1033,  wherein  the 
authorities  are  collated.  It  is  further  held 
in  the  reported  case  that  no  liability  in  such 
a  case  is  assumed  by  the  state  by  a  constitu- 
tional provision  giving  to  the  supreme  court 
original  jurisdiction  in  actions  on  "claims 
against  the  state. 


ft 


XLEITH  ET  AL. 

V. 

LOCKHART  ET  AI*. 
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*'Neees«ary   Expense"   —  What   Consti- 
tutes. 

A  county  fence  of  the  character  required 
by  the  fence  law  is  not  a  "necessary  expense" 
within  Const,  art.  7,  §  7,  prohibiting  counties 
from  contracting  debts  or  levying  taxes  ex- 
cept for  "necessary  expenses;  "such  term  ap- 
plying to  ordinary  and  usual  expenditures 
reasonably  required  by  the  functions  of  the 
county. 

[See  note  at  end  of  this  case.] 

Statutes  —  Constmetion  —  Statutes  in 
Pari  Materia. 

Pub.  Loc.  Laws  1915,  c.  116,  relating  to 
elections  to  determine  whether  the  stock  law 
or  the  fence  law  should  control,  and  chapter 
505,  relating  to  the  taxes  to  be  imposed 
should  a  fence  be  required,  are  in  pari  ma- 
teria, and  must  be  construed  together  as  one 
and  the  same  law,  especially  as  the  later 
statute  refers  to  the  former.' 

[See  18  Ann.  Cas.  424;  Ann.  Cas.  1915A 
186.] 

Elections  —  Validity  —  Submission  of 
Double  Proposition. 

An  election  under  a  statute  providing  for 
submission  to  the  voters  of  the  double  propo- 
sition whether  the  fence  law  should  be  adopt- 
ed and  whether  a  stipulated  tax  for  the  con- 
struction of  fences  should  be  levied,  to  be 
voted  upon  at  the  same  election  and  by  the 
same  ballot,  if  otherwise  valid,  may  be  con- 
strued as  a  sufficient  expression  on  both  ques- 
tions, and  an  affirmative  vote  w^ould  authorize 
the  levy  of  the  tax. 

[Sec*2  Ann.  Cas.  369;  12  Ann.  Cas.  851; 
Ann.  Cas.   191 2D  319.] 


Same. 

If  two  unrelated  propositions  are  submit- 
ted  on  a  single  ballot  in  such  manner  that, 
one  is  burdensome  and  eoercive  so  as  to 
suppress  the  voters'  will  upon  the  other,  the^ 
courts  will  closely  scrutinize  the  election  bo 
held. 

Fences    ^   Validity    of    County    Fence 
Law. 

Pub.  Loc.  Laws,  c.  505,  providing  the  meth- 
od and  amount  of  taxation  for  the  construc- 
tion of  county  fences,  is  invalid  as  in  violation, 
of  Const,  art.  7,  §  0,  providing  that  all  taxes 
shall  be  uniform  and  ad  valorem  on  all  prop- 
erty except  property  exempted  by  the  consti- 
tution, in  that  it  attempts  to  exempt  property 
of  natural  persons. 

Statutes  —  Partial  InvaUdity  *  Effect* 

While,  if  only  a  portion  or  a  proviso  of  the 
statute  is  unconstitutional,  the  remainder 
may  be  upheld,  such  rule  does  not  apply 
where  the  portions  of  the  statute  are  insep- 
arably connected  and  dependent  upon  eacb 
other. 

[See  Ann.  Cas.  1916D  9.] 

Taxation    —   Taxing    One    District    for 
Beneflt  of  Another. 

Ordinarily  the  property  of  one  district  can- 
not be  taxed  if  it  clearly  appears  that  the  tax 
is  for  the  exclusive  benefit  of  another  district. 

Elections  —  Validity  «—  Submission  o± 
Double  Proposition. 

Where  a  statute  by  two  separate  provision n 
authorizes  an  election  to  determine  the  ques- 
tion whether  the  stock  law  should  be  retained 
or  fences  should  be  constructed,  and  alao 
authorizes  the  submission  of  the  question  of 
a  tax  for  the  construction  of  fences,  and  the 
method  of  computing  the  tax  is  invalid,  an 
election  held  upon  both  propositions,  but  one 
ballot  being  used,  was  not  invalidated  en- 
tirely, but  was  good  as  to  the  stock-law  pro- 
vision and  void  only  as  to  the  tax. 

Appeal  from  Superior  Court,  Pender  county : 
Stacy,  Judge. 

Action  by  B.  F.  Keith  ct  al.,  plaintiffs, 
against  X.  H.  Lockhart  et  al..  Commissioners 
of  Pender  County,  defendants.  From  judg- 
ment rendered,  all  parties  appeal.    Modified. 

[453]  The  action  was  instituted  by  plain- 
tiffs, citizens  and  taxpayers  of  said  county, 
to  restrain  the  board  of  commissioners  from 
borrowing  money  to  build  a  public  fence 
around  certain  portions  of  Pender  County 
abutting  upon  otljer  counties,  where  the  stock 
or  no-fence  law  prevailed. 

On  the  hearing  it  was,  among  other  thinya, 
properly  made  to  appear  that  prior  to  1)15 
the  no-fencp  law  prevailed  in  the  county  of 
Pender  by  legislative  enactment,  and  in  said 
year  the  legislature  passed  two  statutes  de- 
signed and  intended  to  submit  the  question  of 
its  continuance  to  the  voters  of  the  county, 
excepting  from  the  operations  of  these  stat- 
utes certain  specified  sections  of  the  county 
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to  wit  those  townships  and  localities  where 
the  stock  law  had  been  established  prior  to 
1912,  such  localities  including  Rocky  Point 
Township  and  a  taxing  district  of  2  miles 
■square  at  or  near  the  center  of  the  county, 
including  Burgaw,  the  county  site,  and  per- 
haps one  other.  The  statutes  referred  to, 
l)eing  chapters  116  and  505  of  Public-Local 
Laws,  1915,  are  as  follows: 

"That  is  shall  be  the  duty  of  the  board  of 
county  commissioners  of  Pender  County  to 
•call  an  election  and  submit  questions  of 
^tock  law  to  the  qualified  voters  of  Pender 
County  on  Tuesday  after  the  first  Monday 
in  November,  1915,  and  if  at  such  election  a 
majority  of  the  votes  cast  be  in  favor  of  stock 
law,  then  the  provisions  of  cliapter  35,  Re- 
visal  1905  of  North  Carolina,  relating  to  the 
stock  law,  shall  be  in  force  over  the  whole 
of  Pender  County  from  and  after  the  first 
day  of  March,  1916;  but  if  at  such  election 
a  majority  of  the  votes  cast  shall  be  against 
stock  law,  then  the  provisions  of  section  1660 
of  chapter  35  of  the  Revisal  of  1905,  and 
•other  sections  in  said  chapter,  relating  to 
the  fence  law,  shall  be  in  full  force  and  effect 
i?i  said  county  from  and  after  1  March,  1916: 
Provided  further^  that  this  act  shall  not  ap- 
ply to  any  district  or  territory  in  said  county 
under  the  stock  law  prior  to  1  January,  1912: 
Provided  further,  that  if  a  majority  of  the 
votes  cast  in  said  election  be  against  stock 
law,  then  in  that  event,  and  before  the  pro- 
visions of  this  act  shall  become  operative,  the 
board  of  county  commissioners  of  Pender 
■County  shall,  at  the  expense  of  said  county, 
erect  and  maintain  a  sufficient  and  substan- 
tial fence  along  the  county  line  of  said  county 
where  stock  law  in  the  counties  adjoining 
obtains.*' 

[454]  And  chapter  505:  "That  in  the 
event  a  majority  of  the  votes  cast  at  the 
election  to  be  held  in  November,  1915,  on  the 
question  of  'stock  law'  or  *no  stock  law*  be 
against  stock  law,  then  the  commissioners  of 
Pender  Countv  are  authorized  and  directed 
to  levy  a  special  tax  on  all  taxable  property, 
not  exceeding  25  cents  on  the  $100  valuation 
of  property  and  a  tax  not  more  than  75  cents 
ou  each  poll,  for  the  purpose  of  erecting  a 
sufficient  fence  between  Pender  and  all  stock- 
law  counties:  Provided,  that  the  provisions 
of  this  act  shall  not  apply  to  the  real  or  per- 
sonal property  of  any  natural  person  within 
the  boundary  of  the  stock-law  district  of 
Rocky  Point.  That  the  county  commissioners 
of  Pender  County 'be  further  empowered  and 
directed  to  use  any  surplus  funds,  now  or 
which  may  hereafter  be  in  the  treasiiry,  for 
the  purpose  of  building  the  said  fence,  the 
■same  to  be  replaced  out  of  the  funds  raised 
for  the  special  tax  provided  for  in  this  act." 

In  further  connection  with  his  rulings,  his 
Honor  found  relevant  facts  as  follows: 
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"That  an  election  was  duly  held  as  pro- 
vided by  chapter  116,  Public-Local  Laws  1915, 
and  a  majority  of  the  qualified  voters  of  Pen- 
der County  voted  at  said  election  ^against 
stock  law.* 

"That  at  the  present  time  there  are  no 
surplus  funds  in  the  hands  of  the  slieriff  and 
treasurer  of  Pender  County  available  for  the 
purpose  of  building  a  fence  as  so  authorized 
to  be  used  by  chapter  505,  Public-Local  Laws 
1915. 

"That  the  commissioners  of  Pender  Countv 
have  levied  no  tax  as  provided  by  chapter 
505,  Public-Local  Laws  1015,  and  that  they 
have  already  made  levies  for  general  State 
and  county  purposes  up  to  the  constitutioniil 
limit  of  668  cents  on  the  $100  valuation  of 
property  and  $2  on  each  poll. 

"That  prior  to  1  January,  1912,  there  was 
a  stock-law  district  in  Rocky  Point  Town- 
ship, which  borders  on  the  line  of  New- Han- 
over County,  where  stock  law  obtains,  and  a 
stock-law  district  in  Burgaw  Township  in 
said  county,  and  that  the  fences  around  said 
district  have  been  allowed  to  go  down,  and 
that  at  the  present  time  stock  law  is  in  force 
over   all    of    Pender   Countv." 

And  being  of  opinion,  first,  that  the  build- 
ing of  the  fence  was  a  condition  precedent  to 
the  operation  of  the  acts;  second,  that  same 
coiild  not  be  regarded  as  a  necessary  county 
expense;  third,  that  the  two  acts  were  in 
pari  materia  and,  under  the  same,  the  elec- 
tion held  and  carried  "against  stock  law" 
was  tantamount  to  a  vote  authorizing  the 
special  tax  contemplated  in  chapter  505,  su- 
pra, he  entered  judgment  as  follows: 

"It  is  now,  therefore,  considered,  adjudged 
and  decreed  by  the  court,  that  cliapter  605, 
Public-Local  Laws  1915,  is  valid  and  con- 
stitutional, [456]  except  that  portion  of  said 
chapter  which  contains  the  proviso  as  fol- 
lows: ^Provided,  that  the  provisions  of  this 
act  shall  not  apply  to  the  real  or  personal 
property  of  any  natural  person  within  the  • 
boundary  of  the  stock-law  district  of  Rocky 
Point  Township,'  which  is  hereby  declared 
unconstitutional  and  void,  and  is  stricken 
from   said   act. 

"It  is  further  ordered  and  adjudged  that 
the  commissioners  of  Pender  County  have  no 
authority  to  pledge  the  faith  and  credit  of 
the  county  for  the  purpose  of  building  said 
fence,  and  that  the  said  commissioners  be 
and  they  are  hereby  restrained  and  enjoined 
from  borrowing  money  or  pledging  the  faith 
and  credit  of  the  county  for  the  purpose  of 
building  the  fence  provided  for  under  chap- 
ter 116,  Public-Local  Laws  1315,  until  suffi- 
cient available  surplus  funds  shall  come  into 
the  hands  of  the  treasurer  of  Pender  County, 
or  until  the  taxes  authorized  by  chapter  505, 
Public-Local  Laws  1915,  can  be  levied  and 
collected. 


918 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


"It  is  further  ordered  that  the  plaintiffs 
recover  of  the  defendants  their  costs  in  this 
action  incurred,  to  be  taxed  by  the  clerk  of 
til  is  court." 

Thereupon  plaintiffs  except  and  appeal,  as- 
signing error   in  terms  as  follows: 

"Tlie  plaintiffs  except  to  so  much  of  the 
foregoing  judgment  as  declares  and  holds 
that  chapters  116  and  505,  Public-Local  Laws 
1J)15,  are  companion  acts  in  pari  materia  y  and 
that  the  election  held  under  chapter  116  is 
tantamount  and  equivalent  to  a  ratification 
of  chapter  505,  and  to  so  much  of  said  judg- 
ment as  declares  and  holds  that  chapter  505, 
Public-Local  Laws  1915,  is  valid  and  consti- 
tutional." 

And  defendants  except  and  assign  errors  as 
follows : 

"The  defendants  except  to  so  much  of  said 
judgment  and  findings  of  fact  as  hold  that 
the  building  of  said  fence  is  a  condition  prece- 
dent to  the  said  act  becoming  operative;  and 
also  except  to  the  finding  of  fact  that  there 
is  no  surplus  fund  in  Pender  County  as  con- 
templated in  said  act;  and  also  except  to  so 
much  of  said  judgment  as  holds  that  the  com- 
missioners of  Pender  County  have  no  author- 
ity to  pledge  the  faith  and  credit  of  the 
county  for  the  purpose  of  building  said  fence ; 
and  the  defendants  also  except  to  so  much  of 
said  judgment  as  restrains  them  from  bor- 
rowing money  or  pledging  the  faith  and  cred- 
it of  the  county  to  build  said  fence,  and  to 
so  much  of  said  judgment  as  taxes  them  with 
the  costs." 

C  Z>.  Weeks  and  C.  E,  McCuUen  for  plain- 
tiffs. 

Duffy  d  Day,  John  D.  Kerr,  A,  O,  Ricaud, 
H,  L,  Stevens,  J,,  J,  Best  and  J,  H,  Burnett 
for  defendants. 

Hoke,  J.  {after  stating  the  facts). — ^The 
Court  is  of  opinion  that  his  Honor  correctly 
ruled  that  a  county  fence  of  the  kind  involved 
in  the  [456]  appeal  is  not  a  "necessary  ex- 
pense" within  the  meaning  of  Article  VII, 
sec.  7,  of  the  Constitution,  prohibiting  coun- 
ties, towns,  etc.,  from  contracting  debts,  etc., 
and  levying  taxes  **except  for  its  necessary  ex- 
penses." While  this  term  may  not  be  given 
a  fixed  or  arbitrary  meaning,  Fawcett  v. 
Mount  Airy,  134  N.  C.  125,  45  S.  E.  1029, 
101  Am.  St.  Rep.  825,  63  L.R.A.  870,  it  more 
especially  refers  to  the  ordinary  and  usual 
expenditures  reasonably  required  to  enable  a 
county  to  properly  perform  its  duties  as  part 
of  the  State  Government.  Speaking  to  the 
subject  in  Jones  v.  Madison  County  Comrs. 
137  N.  C.  579,  599,  50  S.  E.  291,  the  Court 
said:  "The  term  may  be  said  to  involve  and 
include  the  support  of  the  aged  and  infirm, 
the  laying  out  and  repair  of  public  highways. 


the  construction  of  bridges,  the  maintenance- 
of  public  peace  and  the  administration  of 
public  justice,  expenses  to  enable  the  county 
to  carry  on  the  work  for  which  it  was  or- 
ganized and  given  a  portion  of  the  State'a 
sovereignty."  This  being  its  general  meaning, 
the  term,  "necessary  expense,"  should  not  be 
extended  to  include  an  indebtedness  for  a 
line  fence  around  a  part  of  a  county  which 
may,  at  times,  require  an  extended  outlay 
and  which  may  or  may  not  be  desirable  ii>- 
more  especial  reference  to  the  interest  of 
private    ownership    in    particular    localities. 

We  concur,  also,  in  his  Honor's  view,  that- 
the  two  statutes,  chapters  116  and  505,  Pub- 
lic-Local Laws  1915,  passed  at  the  same  ses- 
sion  and  being  in  pari  materia,  should  be  con- 
strued together  as  one  and  the  same  law. 
This  is  not  only  true  as  a  general  principle- 
of  tsautory  construction  applicable  to  stat- 
utes referring  to  the  same  subject,  and  usu- 
ally whether  passed  at  the  same  session  oi^ 
not,  Cecil  v.  High  Point,  165  N.  C.  431,  81 
S.  E.  616;  Greene  v.  Owen,  125  N.  C.  219, 
34  S.  E.  424,  and  Wilson  v.  Jordan,  124  X^ 
C.  683,  33  S.  E.  139;  but  the  later  statute, 
chapter  505,  in  express  terms,  refers  to  and. 
makes  itself  a  part  Of  the  former. 

Considering,  then,  the  principal  features  oV 
this  legislation  as  a  whole,  and  dependent, 
on  approval  of  a  popular  vote,  a  method  es- 
tablished and  allowed  in  matters  relating  to- 
municipal  corporations,  Cooley  on  Court  Limi- 
tations, p.  138,  we  have  the  statute  provid- 
ing: 

1.  That  no  stock  or  free-range  law  shall 
prevail  in  Pender  County  except  as  to  those- 
portions  of  the  county  where  the  stock  law- 
prevailed  prior  to  1  January,  1912^. 

2.  Tliat  the  act  should  not  become  operative 
till  a  county-line  fence  should  be  constructed 
in  those  parts  of  the  county  line  adjacent 
to  stock-law  territory  in  other  counties. 

3.  That  the  commissioners,  on  a  majority^ 
vote  for  "no-stock  law,"  could  levy  a  special 
tax  to  maintain  the  fence  with  certain  re- 
strictive limitations. 

And  we  see  no  reason  why,  as  designed  bj 
this  last  section,  if  it  had  been  otherwise 
valid,  a  majority  vote  for  "no-stock  law'*" 
should  not  be  [457]  construed  and  considered 
as  an  adequate  and  sufficient  expression  of 
approval  by  the  voters,  authorizing  the  com- 
missioners  to  lay  a  tax  for  the  specific  pur> 
pose.  We  have  held  that  the  combining  of 
two  related  propositions  and  taking  the  sense 
of  the  voters  thereon  by  a  single  ballot  is^ 
as  a  general  rule,  a  question  for  legislative 
determination,  Winston  v.  Wachovia  Bank^ 
etc.  158  N.  C.  512,  74  S.  E.  611;  Briggs  v. 
Raleigh,  166  N.  C.  149,  81  S.  E.  1084;  and 
there  is  nothing  here  to  show  that  there  has. 
been    an    improper    exercise    of    the    power. 
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Doubtless,  if  two  unrelated  propositions  were 
submitted  on  a  single  ballot,  and  in  such  a 
manner  that  the  one  was  so  clearly  burden- 
some and  coercive  as  to  amount  to  a  8up> 
pression  of  the  voters'  will  upon  the  other, 
the  proposition  might  become  one  for  judi- 
cial scrutiny  and  control;  but  in  the  present 
instance  the  two  questions'  are  directly  re- 
lated, and  the  proper  and  special  tax  for  the 
county- line  fence  is  an  undertaking  desirable 
not  only  to  protect  the  stock-law  territory 
of  adjacent  counties,  but  to  restrain  the  stock 
of  free-range  territory  in  Pender  County  from 
straying  across  the  county  line,  where  they 
are  liable  to  be  impounded. 

While  the  voters,  therefore,  may  be  held 
to  have  approved  the  measure,  the  statute, 
to  which  he  has  assented,  in  the  feature  pro- 
viding for  a  tax  levy  cannot  be  enforced  by 
reason  of  the  proviso  therein  that  the  tax 
shall  not  be  levied  on  the  property  of  natural 
persons  in  Rocky  Point  Township,  thus  clear- 
ly violating  our  constitutional  provision,  Ar- 
ticle VII,  sec.  9:  "That  all  taxes  levied  by 
any  county,  city,  tow^n,  or  township  shall  be 
uniform  and  ad  valorem  upon  all  property  in 
the  same,  except  property  exempt  by  the  Con- 
stitution." 

Speaking  to  this  question  in  Kyle  v.  Fay- 
etteville,  75  N.  C.  at  page  477,  Bynum,  J., 
said:  "It  is  the  provision  and  purpose  of  the 
Constitution  that  thereafter  there  should  be 
no  discrimination  in  taxation  in  favor  of 
any  class,  person,  or  interest,  but  that  every- 
thing, real  or  personal,  possessing  value  as 
property  and  the  subject  of  ownership,  shall 
bo  taxed  equally  and  by  uniform  rule,"  a 
statement  fully  approved  in  Puitt  v.  Gaston 
County  Comrs.  94  N.  C.  709,  and  many  other 
cases.  "A  law,  therefore,  cannot  exempt  the 
property  of  individuals  of  a  county,  town- 
ship, etc.,  while  imposing  a  tax  on  property 
of  same  kind  belonging  to  corporations."  And 
the  statute  authorizing  such  a  tax  cannot 
be  enforced.  It  is  insisted  for  defendant 
that  only  the  proviso  being  unconstitutional, 
this  can  be  eliminated  and  the  statute  author- 
izing a  special  tax  upheld.  It  is  the  recog- 
nized principle  that  "Where  a  part. of  the 
statute  is  unconstitutional,  but  the  remain- 
der is  valid,  the  parts  will  be  separated,  if 
possible,  and  that  which  is  constitutional 
will  be  sustained." 

In  Black  on  Constitutional  Law  the  rule 
is  said  to  be:  "That  if  the  invalid  portions 
can  be  separated  from  the  rest,  and  if,  after 
their  excision,  [458]  there  remains  a  com- 
plete, intelligible,  and  valid  statute  capable 
of  being  executed,  and  conforming  to  the 
general  purpose  and  intent  of  the  Legislature 
as  shown  in  the  aet,  the  same  will  not  be  ad- 
judged unconstitutional  in  toto,  but  sustained 
to  that  extent." 
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The  position,  however,  is  not  allowed  to 
prevail  when  the  parts  of  the  statute  are 
so  connected  and  dependent  the  one  upon  the 
other  that  to  eliminate  one  will  work  sub- 
stantial change  to  the  portion  which  remains. 
Thus,  in  Black's  work,  the  author  further 
says,  page  63:  "And  if  the  unconstitutional 
clause  cannot  be  rejected  without  causing 
the  statute  to  enact  what  the  Legislature  did 
not  intend,  the  whole  statute  must  fall. 

Speaking  to  the  same  subject  in  the  first 
of  the  Employers'  Liability  Cases,  207  U.  S. 
463-501,  28  S.  Ct.  141,  the  present  Chief 
Justice  White  said:  "Equally  clear  is  it,, 
generally  speaking,  that  when  a  statute  con- 
tains provisions  which  are  constitutional  and 
others  which  are  not,  effect  must  be  given  to 
the  legal  provisions  by  separating  them  from 
the  illegal.  But  this  applies  only  to  a  case 
where  the  provisions  are  separable  and  not 
dependent  one  upon  the  other,  and  does  not 
support  the  contention  that  what  is  indivis- 
ible may  be  divided.  Moreover,  even  in  a 
case  where  legal  provisions  may  be  severed 
in  order  to  save,  the  rule  applies  only  wlien 
it  is  plain  that  the  Legislature  would  have 
rnacted  the  legislation  with  the  unconstitu- 
tional provisions  eliminated."  Citing  Illi- 
nois Cent.  R.  Co.  v.  McKendree,  203  U.  S. 
514,  27  S.  Ct.  163,  61  U.  S.    (L.  ed.)  298. 

The  doctrine  so  stated  has  been  applied  in 
this  State  in  numerous  cases,  Greene  v.  Owen, 
125  N.  C.  212,  34  S.  E.  424 ;  Riggsbee  v.  Dur- 
ham,  94  N.  C.  800,  and  is  not  infrequently 
extended  to  provisos  which  are  unconstitu- 
tional ;  but,  recurring  to  the  principle  'and 
the  limitations  upon  it,  the  position  can  nev- 
er include  a  case  such  as  this,  where  "to 
strike  out  the  offending  proviso  would  result 
in  enlarging  the  effect  and  operation  of  the 
body  of  the  law."  This  position  is  very  well 
stated  in  1  Lewis  Sutherland  Statutory  Con- 
struction ( 2  Ed. )  sec.  306,  as  follows : 

"If  by  striking  out  a  void  exception,  pro- 
viso, or  other  restrictive  clause,  the  remain- 
der, by  reason  of  its  generality,  will  have  a 
broader  scope  as  to  subject  or  territory,  its 
operation  is  not  in  accord  with  the  legisla- 
tive intent,  and  the  whole  would  be  affected 
and  made  void  by  the  invalidity  of  such  part.'* 
To  strike  out  the  proviso  here  would  be  to 
subject  the  property  of  the  individual  owners 
of  property  in  Rockj'  Point  Township  to  the 
tax,  and  thus  would  be  to  read  into  the  body 
of  the  law  what  the  Legislature  had  not  put 
there  and  what  they  did  not  intend. 

It  is  suggested  that  all  taxation  on  proper- 
ty in  Rocky  Point  Township  might  be  elim- 
inated an  unconstitutional,  on  the  ground  that 
the  effect  of  the  legislation  we  are  consider- 
ing is  to  divide  Pender  County  [459]  into 
two  districts,  the  stock  law  and  free-range 
territory,  and  to  tax  Rocky  Point,  which  had 
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to  build  and  maintain  its  own  fence,  in  or- 
der to  construct  a  fence  for  the  protection 
of  the  no-range*  territory,  would  be  a  viola- 
tion of  right,  in  that  it  taxed  one  district  for 
the  exclusive  benefit  of  another.  This,  too, 
is  a  recognized  principle,  that,  under  ordinary 
conditions,  the  property  of  one  district  may 
not  be  taxed  when  it  clearly  appears  that  such 
tax  is  for  the  ex:chisive  benefit  of  another. 
Burnett  v.  Sacramento,  12  Cal.  76,  73  Am. 
Dec.  518;  Wells  v.  Weston,  22  Mo.  384,  66 
Am.  Dec.  627;  Hutchinson  v.  Ozark  Land  Co. 
i)7  Ark.  554,  22  S.  W.  173,  38  Am.  St.  Rep. 
258.  But  to  withdraw  the  property  of  Rocky 
Point  Township  from  the  effect  of  the  act 
on  any  such  principle  would  require  the  ap- 
plication of  a  like  rule  as  to  the  Burgaw 
taxing  district,  which  the  Legislature  clearly 
intended  to  be  taxed,  and  would  thus  sub- 
stantially alter  the  law  as  expressed  and  in- 
tended by  the  lawmaking  power,  and  which 
the  voters  had  approved.  While  we  must 
hold  that  the  unconstitutional  proviso  nec- 
essarily has  the  effect  of  destroying  the  en- 
tire portion  of  the  statute  relevant  to  •  the 
special  tax,  including  the  express  legislative 
authority  to  apply  any  surplus  money  in  the 
■county  treasury  to  building  the  fence.  Harper 
V.  New  Hanover  County  Com'rs.  133  N.  C. 
106,  45  S.  E.  526,  it  does  not  follow  that  the 
entire  vote  on  the  free-range  policy  is  to  be 
ignored. 

The  statute  as  an  entirety  contains,  as 
stated,  the  three  propositions: 

1.  That  on  approval  of  the  popular  vote, 
free-range  law  shall  prevail  in  all  that  por- 
tion of  Pender  where  the  stock  law  did  not 
exist  prior  to  January,  1912. 

2.  That  the  act  should  not  go  into  effect 
till  the  county-line  fence  was  built. 

3.  That  a  special  tax  should  be  laid  to 
raise  money  for  the  fence,  etc. 

And  under  the  principle,  heretofore  stated, 
that  the  valid  portions  of  the  law  shall  be 
sustained  which  are  distinct  and  severable, 
we  think  the  vote  as  to  the  establishment  of 
the  free-range  policy  should  be  upheld,  to  be 
put  in  effect  whenever  by  appropriate  and 
valid  legislation  the  means  are  provided  for 
building  the  fence,  Moran  v.  Chowan  County, 
168  N.  C.  289,  84  S.  E.  402;  requiring  another 
vote  of  the  people,  however,  if  the  means  are 
tu  be  raised  by  a  special  tax. 

It  may  be  that  the  building  of  the  fence, 
having  been  sanctioned  by  the  Legislature, 
has  so^far  become  a  valid  county  charge  that 
if  at  any  time  there  are  surplus  funds  in  the 
county  treasury  arising  from  general  taxa- 
tion, and  not  required  for  current  expenses 
of  the  county,  the  commissioners  would  have 
the  power  to  build  the  fence  from  such  funds, 
,  Pitts  County  v.  MacDonald,  148  N.  C.  125, 
<J1  S.  E.  643;  Jackson  v.  Surry  County  Comrs. 
171  y.   C.   379,  88   S.  E.  521;   but  no  such 


question  is  presented  here,  the  facts  showing 
that  the  only  moneys  now  in  the  treasury  arj 
those  arising  from  taxation  for  special  pur- 
poses and  which  may  not  be  lawfully  used 
for  any  other,  [460]  Southern  R.  Co.  v.  Bun- 
combe County,  148  N.  C.  221,  61  S.  E.  700: 
and  the  general  tax  for  county  revenue  has 
already  been  levied  to  the  constitutional  limit, 
and  no  funds,  therefore,  are  presently  avail- 
able for  the  purposes  of  the  fence. 

Having  held  that  the  fence  in  question  is 
not  a  necessary  county  expense,  and  that  the 
special  tax  provided  to  build  it  may  not  be 
levied  because  its  provisions  are  in  violation 
of  Article  VII,  sec.  7,  of  the  Constitution, 
prohibiting  municipalities  from  contracting 
debts,  etc.,  or  levying  taxes  except  for  neces- 
sary expenses  unless  approved  by  popular 
vote,  the  judgment  below  restraining  the  bor- 
rowing of  money  for  the  contemplated  purpose 
id  so  far  modified  as  to  strike  therefrom  the 
words  "until  the  taxes  authorized  by  chapter 
505,  Public-Local  Laws  1916,  can  be  levied 
and  collected,"  and,  so  modified,  same  is 
afiirmed,  the  result  being  that 

On  appeal  of  plaintiff,  judgment  modified- 
and  affirmed. 

On  appeal  of  defendant,  judgment  affirmed. 

Allen,  J.  {ddssenting). — I  understand  the 
following  principles  to  be  recognized  and  ap- 
proved in  the  opinion  of  the  Court,  to  which 
I  agree: 

1.  That  the  building  of  a  fence  for  the  pur- 
pose of  carrying  into  effect  the  statutes  re- 
ferred to  in  the  opinion  is  not  a  necessary 
expense. 

2.  That  under  the  legislative  acts  it  is 
necessary  that  a  fence  be  built  before  the 
free  range  is  operative  in  Pender  County. 

3.  That  a  vote  for  free  range  necessarily 
included  a  vote  for  the  tax  prescribed  in 
the  statute. 

4.  That  the  proviso  in  the  statute  relating 
to  Rocky  Point  stock-law  district  is  uncon- 
stitutional and  void. 

6.  That  the  effect  of  voting  for  the  free, 
range  was  to  divide  the  county  into  two  dis- 
tricts,  in   one  of  which   were  the  stock-law 
territories   in   existence   prior  to   1912,   and 
that  the  other  was  the  free-range  district. 

6.  That  the  property  in  the  districts  left 
under  the  stock  law  after  the  vote  cannot 
be  taxed  for  the  purpose  of  building  the 
fence  around  the  free-range  district,  because 
this  would  destroy  the  principle  of  uniform- 
ity. 

7.  That  a  part  of  a  statute  may  be  consti- 
tutional and  a  part  unconstitutional,  and 
that  the  constitutional  part  may  be  enforced. 

I  dissent  from  that  part  of  the  opinion 
holding  that  the  tax  provided  for  by  the 
statute  cannot  be  levied  on  the  property  in 
the   free-range   district   for   the   purpose    of 
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building  the  fence  around  the  free-range  dis- 
trict without  another  vote  of  the  people. 

The  question  has  already  been  submitted 
to  the  people  and  they  have  already  voted  for 
free  range  and  for  the  tax;  and  striking  from 
the  tax  [461]  list  the  property  left  in  the 
stock-law  district  does  not  increase  the  taxes 
upon  those  left  in  the  free-range*  district, 
because  the  rate  of  taxation  for  which  they 
have  voted  is  prescribed  in  the  act. 

If  the  principle  is  recognized  that  the  prop- 
erty in  the  stock-law  district  cannot  be  taxed 
for  the  purpose  of  building  the  fence,  and  the 
question  was  again  submitted  to  the  people, 
tliey  would  be  called  upon  to  vote  on  the  same 
proposition  which  they  havp  already  deter- 
mined. 

In  other  words,  the  people  in  the  free-range 
part  of  the  county  have  voted  for  free  range 
and  that  a  fence  shall  be  built  and  for  a 
specific  tax,  and  if  it  is  held  that  the  tax 
cannot  be  collected  in  the  territory  left  under 
tbe  stock  law  and  can  be  collected  in  the 
district  for  which  free  range  has  been  voted, 
the  voters  in  the  free-range  district  get  what 
they  voted  for,  and  they  are  not  subjected 
to  the  payment  of  any  more  taxes  than  they 
would  have  to  pay  if  those  in  the  stock-law 
territory  also  paid  the  tax. 
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Scope  of  Note. 

This  note  is  confined  to  a  review  of  the 
cases  wherein  is  discussed  and  applied  the 
meaning  of  the  term  "necessary  expense." 
It  does  not  consider  the  question  what  ex- 
penses of  officers  or  fiduciaries  are  a  proper 
subject  of  allowance <  except  as  the  authority 
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to  incur  expenses  is  limited  by  the  uge  of  that 
particular  phrase. 

In  General. 

It  has  been  held  that  the  word  "necessary," 
as  used  in  the  phrase  ''necessary  expense," 
has  no  meaning  peculiar  to  itself.  "It  may 
express  something  indispensable,  or  it  may 
be  construed  as  reasonable,  useful  and  proper, 
dependable  upon  the  character  of  its  ap- 
plication. When  used  with  reference  to  the 
public,  it  should  be  construed  strictly  for  the 
benefit  of  the  public."  People  v.  Woodbury, 
213  X.  Y.  61,  106  N.  E.  932.  See  also  State 
V.  Marron,  17  N.  M.  304,  128  Pac.  485.  And 
the  word  "necessary,"  as  so  used,  has  been 
held  to  mean  "indispensably  requisite;  that 
cannot  be  otherwise  without  preventing  the 
purpose  intended."  Wolf  v.  Independent 
School-Dist.  51  la.  432,  1  N.  W.  695.  See 
also  Chambers  v.  St.  Louis,  29  Mo.  543. 

Thus,  in  construing  the  word  "necessary 
expense,"  courts  have  held  that  whatever  is 
convenient,  usual  or  adapted  to  the  end, 
proper  or  customary  under  similar  circum- 
stances, may  come  within  the  scope  of  the 
word  "necessary."  Sargent  v.  La  Plata  Coun- 
ty, 21  Colo.  158,  40  Pac.  366.  But,  as  was 
said  in  People  v.  Herkimer  County,  148  App. 
Div.  392,  132  N.  Y.  S.  808:  "What  are 
'necessary  expenses'  must  inevitably  depend 
upon  circumstances,  and  it  is  a  flexible  term." 

A88ianntent  for  Benefit  of  Creditors, 

The  following  have  been  held  to  be  "neces- 
sary expenses"  incurred  by  the  assignee  or 
trustee  in  the  administration  of  the  debtor's 
estate  under  an  assignment  for  the  benefit  of 
creditors: 

— counsel  fees  for  preparing  the  instrument 
of  assignment  or  deed  of  trust.  Mattison  v. 
Judd,  59  Miss.  99. 

— counsel  fees  for  services  rendered  in  de- 
fending the  trust  and  preserving  the  as- 
signed estate  from  attack.  Hunker  v.  Bing, 
9  Fed.  277;  In  re  Assignment  of  Cadwell's 
Bank,  89  la.  533,  56  X.  W.  672;  Mattison  v. 
Judd,  59  ^Tiss.  99;  Matter  of  Rauth,  10  Daly 
(N.  Y.)  52;  Noyes  v.  Blakeman,  6  N.  Y.  567. 

— counsel  fees  for  services  in  advising  the 
assignee  as  to  the  administration  of  the 
estate.  Thompson  v.  Shaw,  104  Me.  85,  71 
Atl.  370;  Levy's  Accounting,  1  Abb.  N.  Cas. 
(N.  Y.)  177;  Matter  of  Rauth,  10  Dalv  (N. 
Y.)   52. 

— counsel  fees  incurred  by  an  assignee 
where  an  assignment  was  set  aside,  it  appear- 
ing that  he  was  not  a  party  to  any  fraud. 
Dorney  v.  Thacher,  76  Hun  361,  27  N.  Y.  S. 
.  787. 

— referee's  fees.  Mtna.  Nat.  Bank  v.  Shot- 
well,  13  N.  Y.  S.  828. 
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— expense  of  assignee's  accounting.  Matter 
of  Elmore,  10  Daly  (N.  Y.)  48. 

— hire  of  clerk.  Vernon  v.  Morton,  8  Dajia 
(Ky.)  247;  Matter  of  Bowlby,  34  Misc.  311, 
60  X.  Y.  S.  783. 

— hire  of  agent.  Vernon  v.  Morton,  8  Dana 
(Ky.)  247. 

Ihe  following  have  been  held  not  to  be 
^'necessary  expenses"  incurred  by  the  assignee 
or  trustee  in  tlie  administration  of  the  debt- 
or's estate  under  an  assignment  for  the  benefit 
of  creditors: 

— counsel  fees  for  drawing  the  instrument 
of  assignment  unless  charged  against  the 
estate  in  the  instrument  itself.  Matter  of 
Carrick,  13  Daly  (X.  Y.)  181,  1  Abb.  X.  Cas. 
177. 

— counsel  fees  in  defending  an  action  to 
set  aside  a  general  assignment,  wherein  it 
was  proved  that  there  was  actual  fraud  on 
the  part  of  the  assignor  and  assignee.  Smith 
V.  Wise,  132  X.  Y.  172,  30  X.  E.  229.  See 
also  Mayer  v.  Hazard,  40  Hun  222,  1  X.  Y. 
S.  680. 

— counsel  fees  of  an  attorney  who  appeared 
for  creditors.  Matter  of  Watt,  10  Daly  (X. 
Y.)    11. 

— counsel  fees  of  an  attorney  who  was 
successful  in  an  action  to  remove  an  assignee 
on  the  petition  of  creditors.  Matter  of  Mana- 
han,  10  Daly  (X.  Y.)  39. 

— counsel  fees  for  services  rendered  to  the 
assignee  before  the  assignment  went  into 
eflect.  Matter  of  Bicknell,  31  Misc.  302,  64 
X.  Y.  S.  360. 

— counsel  fees  for  services  imposed  by  stat- 
ute on  the  assignee  or  trustee.  Matter  of 
Friend,  23  Misc.  300,  50  X.  Y.  S.  954 ;  Matter 
of  Ginsburg,  27  Misc.  745,  50  X.  Y.  S.  656; 
Matter  of  Bicknell,  31  Misc.  302,  64  X.  Y.  S. 
360. 

Estate  in  Bankruptcy, 

Section  62a  of  the  Bankruptcy  Act  (1  Fed. 
St.  Ann.  2d  ed.  1048)  relating  to  the  expenses 
of  administering  estates  provides  as  follows: 
"The  actual  and  necessary  expenses  incurred 
bv  officers  in  the  administration  of  estates 
shall,  except  where  other  provisions  are  made 
for  their  payment,  be  reported  in  detail,  under 
oath,  and  examined  and  approved  or  disap- 
proved by  the  court.*  If  approved,  they  shall 
be  paid  or  allowed  out  of  the  estate  in  which 
they  were  incurred." 

The  following  have  been  held  to  be  "neces- 
sary expenses"  incurred  in  the  administration 
of  an  estate  in  bankruptcy: 

— traveling  expenses,  hotel  bills,  and 
amounts  paid  to  stenographers.  In  re  Dan- 
iels, 130  Fed.  597,  12  Am.  Bankr.  Rep.  446. 

— the  cost  of  publication  of  notices.  In  re 
Dixon,  114  Fed.  675.  See  also  In  re  Daniels, 
130  Fed.  607,  12  Am.  Bankr.  Rep.  446;  In  re 


Hatcher,  145  Fed.  658,  16  Am.  Bankr.  Rep. 
722. 

— unavoiclable  losses  of  small  sums  through 
the  inability  of  the  trustee  to  collect  from 
purchasers.  In  re  Dimm,  146  Fed.  402,  17 
Am.  Bankr.  Rep.  119. 

— trustee's  personal  services  and  necessary 
personal  expenses  in  attending  and  assisting 
sales.  In  re  Dimm,  146  Fed.  402,  17  Am. 
Bankr.  Rep.  119. 

— appraiser's  fees.  In  re  Fidler,  172  Fed. 
632,  23  Am.  Bankr.  Rep.  16. 

— expense  of  creditor  attending  on  re-ex- 
amination of  claim.  In  re  W^atkinson,  130 
Fed.  218,  12  Am.  Bankr.  Rep.  370. 

— necessary  expenses  for  rent,  incurred  by 
the  trustee,  receiver,  or  marshal.  Wilson  v. 
Pennsylvania  Trust  Co.  114  Fed.  742,  62  C.  C. 
A.  374,  8  Am.  Bankr.  Rep.  169;  In  re  Hinckel 
Brewing  Co.  123  Fed.  942,  10  Am.  Bankr. 
Rep.  484 ;  In  re  Luckenbill,  127  Fed.  984.  11 
Am.  Bankr.  Rep.  456;  In  re  Grignard  Lith. 
Co.  155  Fed.  699,  19  Am.  Bankr.  Rep.  101; 
In  re  Youdelman-Walsh  Foundry  Co.  166  Fed. 
381,  21  Am.  Bankr.  Rep.  509.  See  also  In  re 
Jefferson,  93  Fed.  948:  In  re  Grimes,  96  Fed. 
529. 

— clerk  hire  for  referee.  In  re  Tebo,  101 
Fed.  419. 

— expense  of  an  assignee  for  the  benefit  of 
creditors,  in  so  far  as  it  was  incurred  for  tlie 
preservation  or  benefit  of  the  bankrupt's 
estate.  Randolph  v.  Scruggs,  190  T.  S.  533, 
23  S.  Ct.  710.  47  U.  S.  (L.  ed.)  1165;  Sum- 
mers V.  Abbott,  122  Fed.  36,  58  C.  C.  A.  352; 
In  re  Byerly,  128  Fed.  637,  12  Am.  Bankr. 
Rep.    86. 

— fees  of  the  trustee's  attornev  for  services 
properly  and  actually  rendered.  In  re  Stotta, 
93  Fed^  438,  1  Am.*  Bankr.  Rep.  641;  In  re 
Burrus,  97  Fed.  926,  3  Am.  Bankr.  Rep.  296; 
In  re  Rude,  101  Fed.  805,  4  Am.  Bankr.  Rep. 
319;  In  re  Arnett,  112  Fed.  770,  7  Am.  Bankr. 
Rep.  522;  In  re  Lang,  127  Fed.  755,  11  Am. 
Bankr.  Rep.  794;  In  re  Byerly,  128  Fed.  637, 
12  Am.  Bankr.  Rep.  186;  In  re  Talton.  137 
Fed.  178,  14  Am.  Bankr.  Rep.  617;  In  re 
McKenna,  137  Fed.  611,  15  Am.  Bankr.  Rep. 
4:  Davidson  v.  Friedman,  140  Fed.  853,  72 
C.  C.  A.  553;  In  re  Dimm,  146  Fed.  402,  17 
Am.  Bankr.  Rep.  119;  Page  v.  Rogers,  149 
Fed.  194,  79  C.  C.  A.  163,  17  Am.  Bankr.  Rep. 
854;  In  re  Mitchell,  1  Am.  Bankr.  Rep.  687; 
In  re  Smith,  2  Am.  Bankr.  Rep.  648;  In  re 
Knight,  5  Am.  Bankr.  Rep.  660  note; 
Matter  of  Burke,  6  Am.  Bankr.  Rep.  502; 
Keyes  v.  McKirrow,  9  Am.  Bankr.  Rep.  322; 
In  re  Ximan,  14  Am.  Bankr.  Rep.  515. 

— fees  of  attorney  for  services  rendered  to 
a  receiver  in  bankruptcy,  only  to  the  extent 
•  that  the  services  were  rendered  for  the  direct 
benefit  of  the  estate.  In  re  Zier,  142  Fed. 
102,  73  C.  C.  A.  326,  15  Am.  Bankr.  Rep.  C46; 
In   re   Oppenheimer,    146   Fed.    140,  17   Am. 
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J^ankr.  Rep.  59;  In  re  Ketterer  Mfg.  Co.  155 

Fed.  987,  19  Am.  Bankr.  Rep.  646;  In  re  T.  E. 

Hill  Co.  159  Fed.  73,  20  Am.  Bankr.  Rep.  73. 

— fees  of  the  bankrupt's  attorney  actually 
rendered  in  the  preparation  of  the  bankrupt's 
schedules.  In  re  Terrill,  103  Fed.  781,  4  Am. 
Bankr.  Rep.  625. 

The  following  have  been  held  not  to  be 
""necessary  expenses"  incurred  in  the  admin- 
istration of  the  estate: 

—expense  of  carrying  out  the  bankrupt's 
<'ontract.  In  re  Bourlier  Cornice,  et<j.  Co. 
133  Fed.  958,  13  Am.  Bankr.  Rep.  585. 

— expenses  incurred  by  accountants  for  en- 
tertainment, unusual  hotel  bills  and  Pullman 
fares.  Matter  of  Marks,  22  Am.  Bankr.  Rep. 
54. 

— clerk  hire  for  referee.  In  re  Carolina 
Cooperage  Co.  96  Fed.  950. 

— fees  for  services  performed  by  a  trustee 
■who  was  an  attorney.  In  re  George  Halbert 
Co.  134  Fed.  236,  13  Am.  Bankr.  Rep.  399; 
In  re  McKenna,  137  Fed.  611,  15  Am.  Bankr. 
Rep.  4;  In  re  Felson,  139  Fed.  275,  15  Am. 
Bankr.  Rep.  185;  In  re  Van  Denburg,  221 
Ft'd.  475. 

— fees  of  receiver's  attorney  if  he  was  also 
acting  for  either  party  in  the  bankruptcy 
litigation.  In  re  T.  L.  Kellv  Dry-goods  Co. 
102  Fed.  747. 

— fees  paid  to  attorney  by  the  bankrupt  or 
anyone  else,  before  the  bankruptcy.  In  re 
O'Connell,  98  Fed.  83.  3  Am.  Bankr.  Rep. 
422;  In  re  Smith,  108  Fed.  39,  5  Am.  Bankr. 
Kep.  559. 

— fees  of  attorneys  employed  by  creditors 
in  their  own  interests.  In  re  Silverman,  97 
Fid.  325,  3  Am.  Bankr.  Rep.  227;  In  re  Smith, 
108  Fed.  39,  5  Am.  Bankr.  Rep.  559;  In  re 
Evans,  116  Fed.  909,  8  Am.  Bankr.  Rep.  730; 
In  re  Watkinson,  130  Fed.  218,  12  Am.  Bankr. 
Kep.  370;  In  re  Worth,  130  Fed.  927,  12  Am. 
Bankr.  Rep.  566;  In  re  Felson,  139  Fed.  275, 
15  Am.  Bankr.  Rep.  185;  In  re  Coventry 
Evans  Furniture  Co.  171  Fed.  673,  22  Ana. 
Bankr.  Rep.  623;  In  re  Hersey,  171  Fed.  1004, 
22  Am.  Bankr.  Rep.  863;  In  re  Albert,  173 
Fed.  691,  23  Am.  Bankr.  Rep.  101;  In  re 
Stewart,  178  Fed.  463;  Matter  of  Fletcher,  10 
Am.  Bankr.  Rep.  398. 

Estate  under  Receivership. 

In  Olson  v.  State  Bank,  72  Minn.  320,  75 
N.  W.  378,  the  court,  in  speaking  of  the 
employment  of  counsel  by  a  receiver,  said: 
**There  must  be  a  real  occasion  for  the  em- 
ployment of  counsel,  and,  if  there  is  no  neces- 
sity shown  for  this  employment,  the  court 
wiU  not  ordinarily  allow  his  fees  as  a  neces- 
sary expense.** 

In  Adams  v.  Elwood,  104  App.  Div.  138, 
93  N.  Y.  S.  327,  it  was  held  that  the  payment 
of  brokerage  for  procuring  the  receiver's  bond 
was  not  a  necessary  expense. 
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In  Braman  v.  Farmers'  Loan,  etc.  Co.  114 
Fed.  118,  it  was  held  that  an  item  of  $2,952.- 
54  for  hotel  bills,  contracted  by  a  receiver, 
was  not  a  necessary  expense. 

Estate  of  Decedent. 

Tlie  general  rule  seems  to  be  that  the  actu?»l 
and  "necessary  expenses"  for  which  an  exec- 
utor or  administrator  must  be  reimbursed 
are  those  which  are  contracted  in  good  faith 
and  with  reasonable  judgment,  whether  with 
or  without  the  advice  of  counsel.  ^Matter  of 
Huntley,  13  Misc.  375,  35  N.  Y.  S.  113; 
Matter  of  Stanton,  41  Misc.  278,  84  N.  Y.  S. 
46;  Bettels's  Estate,  21  N.  Y.  St.  Rep.  136. 

The  expenses  reasonably  incurred  by  an 
executor  in  presenting  a  will  to  probate  are 
necessary  expenses  incident  to  the  adminis- 
tration of  the  estate.  Patterson  v.  Patterson, 
59  X.  Y.  574,  17  Am.  Rep.  384;  Hazard  v. 
Engs,  14  R.  I.  5. 

It  is  a  general  rule  that  the  funeral  ex- 
penses of  a  decedent  are  necessary  expenses, 
allowed  on  an  accounting  to  an  executor  or 
administrator.  Sweeney  v.  Muldoon,  139 
Mass.  304,  31  X.  E.  720,  52  Am.  Rep.  708; 
Matter  of  Moran,  75  Misc.  90,  134  X.  Y.  S. 
968. 

In  Sweeney  v.  Muldoon,  139  Mass.  304,  31 
X.  E.  720,  52  Am.  ftep.  708,  it  was  held  that 
the  purchase  of  a  tombstone,  without  the 
authority  of  the  administrator,  could  not  be 
considered  a  necessary  expense. 

In  Sew  York  section  2753  of  the  Code  of 
Civil  Procedure  provides  as  follows:  "On 
the  settlement  of  the  account  of  any  exec- 
utor,  administrator,  guardian  or  testamentary 
trustee,  the  surrogate  must  allow  to  him 
his  just,  reasonable  and  necessary  expenses 
actually  paid  by  him,"  etc.  The  following 
have  been  held  to  be  "necessary  expenses" 
of  administration,  within  the  meaning  of  that 
section: 

— ^burial  expenses.  Matter  of  Huntley,  13 
Misc.  375,  35  X.  y!  S.  113;  Ferrin  v.  Myrick, 
41  X.  Y.  315;  Patterson  v.  Patterson,  59 
X.  Y.  574,  17  Am.  Rep.  384. 

— tombstone.  Ferrin  v.  Myrick,  41  X.  Y. 
315. 

— expenses  incurred  in  litigation  for  the 
benefit  of  the  estate  conducted  in  good  faith 
and  with  reasonable  care  and  prudence. 
%  Matter  of  Title  Guarantee,  etc.  Co.  114  App. 
Div.  778,  100  X.  Y.  S.  243;  Matter  of  Watson, 
115  App.  Div.  310,  100  X.  Y.  S.  993,  affirmed 
187  X.  Y.  541,  80  X.  E.  1122;  Matter  of 
Hoffman,  136  App.  Div.  516,  121  X.  Y.  S. 
184;  Matter  of  Ritch,  76  Hun  38.  27  X.  Y.  S. 
613;  Matter  of  Hutchinson,  84  Ilun  563,  32 
X.  Y.  S.  869;  Matter  of  Van  Buren,  19  Misc. 
373,  44  X.  Y.  S.  357;  Matter  of  D'Adamo, 
94  Misc.  1,  157  X.  Y.  S.  374. 

— counsel  fees  for  services  rendered  in  dis- 
covering  an    unknown    asset    of   the   estate. 
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:Slatter  of  Pond,  42  Misc.  165,  85  N.  Y.  S. 
1080. 

— an  item  of  $51  for  prociiring  the  dis- 
charge of  an  old  mortgage.  Matter  of  Stan- 
ton, 41   Misc.  278,  84  N.  Y.  S.  46. 

—clerk  hire.  In  re  Smith,  26  Abb.  N.  Cas. 
56,  19  Civ.  Pro.  302,  2  Connolly  418,  12 
N.  Y.  S.  88;  Lent  v.  Howard,  89  X.  Y.  169. 

— office  rent.  Matter  of  Nesmith,  140  N. 
Y.   610,  35  N.   E.  942. 

— ^hire  of  agent  to  collect  rents.  Fisher  v. 
Fisher,  1  Bradf.  (N.  Y.)  335;  Wells  v.  Dis- 
brow,  65  Hun  625,  20  N.  Y.  S.  518 ;  Garvey  v. 
Owens,  58  Hun  609,  35  N.  Y.  St.  Rep.  133. 

— ^hire  of  bookkeeper.  Merritt  v.  Merritt, 
32  App.  Div.  442,  53  X.  Y.  S.   127. 

— stenographer's  fees  on  accounting.  Mat- 
ter of  Arnton,  106  App.  Div.  326,  94  N.  Y.  S. 
471. 

— counsel  fees  and  costs  of  testamentary 
trustees  in  defending  an  action  brought  to 
declare  the  trust  invalid.  Steinway  v.  Stein- 
way,  112  App.  Div.  21,  98  N.  Y.  S.  99,  a/- 
firmed  197  N.  Y.  522,  90  N.  E.  1166. 

— accountant's  fees.  Matter  of  Arnton,  106 
App.  Div.  326,  94  X.  Y.  S.  471;  Harrison  v. 
McAdam,  38  Misc.  18,  76  N.  Y.  S.  701.  See 
also  Chisolm  v.  Hamersley,  114  App.  Div. 
565,  100  N.  Y.  S.  38;  Matter  of  Ilarbeck,  81 
Hun  26,  30  N.  Y.  S.  521,  affirmed  145  N.  Y. 
648,  41  N.  E.  89. 

— broker's  commission  on  a  sale  of  lands. 
Matter  of  Rothschild,  63  Misc.  615,  118  N.  Y. 
S.  664. 

— ^jiecessary  repairs  of  a  railroad,  in  part 
belonging  to  the  estate.  Matter  of  Fidelity 
Loan,  etc.  Co.  23  Misc.  211,  51  N.  Y.  S.  1124. 

— traveling  expenses  of  e.xecutor  in  coming 
from  another  state  to  qualify.  Everts  v. 
Everts,  62  Barb.  577. 

The  following  have  been  held  not  to  be 
"necessary  expenses"  of  administration,  with- 
in the  meaning  of  the  foregoing  section. 

— counsel  fees  over  and  above  taxable  costs 
in  litigations  involving  small  amounts.  Mat- 
ter of  Wick,  53  Misc.  211,  104  N.  Y.  S.  717. 

— expenses  of  unnecessary  and  fruitless 
litigation.  Matter  of  Huntley,  13  Misc.  375, 
35  N.  Y.  S.  113;  Matter  of  Stanton,  41  Misc. 
278,  84  N.  Y.   S.  46. 

— counsel  fees  for  services  in  paying  leg- 
atees. Matter  of  Quinn,  16  Misc.  651,  40 
X.   Y.   S.   732. 

— counsel  fees  for  services  in  looking  after 
an  agent  employed  to  take  charge  of  property 
and  to  collect  rents.  Matter  of  Quinn,  16 
Misc.  651,  40  N.  Y.  S.  732. 

Estate  in  Trust  or  tnider  Guardianship, 

In  Wetmore  v.  Parker,  52  X.  Y.  450,  the 
power  of  the  court  was  upheld  "to  make 
allowances  to  trustees  and  others  actiifg  in  a 
fiduciary  capacity  for  all  expenses  necessarily 


incurred  in  the  faithful  periormance  of  their 
duties,  including  counsel  fees." 

In  Brady  v.  Dilly,  27  Md.  570,  it  was  held 
that  the  proper  and  reasonable  fees  of  an 
attornev  were  embraced  in  the  term  "ex- 
penses,"  it  appearing  that  his  services  were- 
indispensable  to  the  trustee  in  the  proper 
discharge  of  his  trust.  See  also  Cain  v. 
Warford,  33  Md.  23. 

Under  a  Wisconsin  statute  providing  that 
a  guardian  ad  litem  "may  be  allowed  compen- 
sation for  his  services  and  his  necessary  ex- 
penditures" in  the  litigation,  to  be  fixed  by 
the  court,  it  has  been  held  that  the  term, 
"necessary  expenditures"  did  not  include  a 
judgment  for  costs  against  the  ward.  In 
re  McXaughton,  138  Wis.  179,  118  N.  W.  997, 
120  X.  W.  288,  wherein  the  court  said:  "A 
guardian  ad  litem  is  not  liable  for  such  a 
debt,  and  so  payment  thereof  by  him  is  not  a 
necessary  expenditure  within  the  meaning  of 
the  law,  unless  it  be  made  by  some  law  a  con- 
dition precedent  to  a  further  step  in  behalf 
of  the  ward,  or  by  reason  of  some  other 
circumstance  out  of  the  ordinar3%  which  is 
not  the  case  here." 

Eminent  Domain. 

It  has  been  held  that  in  the  taking  of  pri- 
vate property  for  public  use  the  owner  is- 
entitled  to  the  "necessary  expenses"  incurred 
by  him  in  establishing  the  value  of  the  prop- 
erty taken.  Oneonta  Light,  etc.  Co.  t^ 
Schwarzenbach,  164  App.  Div.  548,  150  X.  Y. 
S.  76;  Matter  of  Brooklyn,  148  X.  Y,  107, 
42  X.  E.  413,  affirming  88  Hun  176,  34  X.  Y. 
S.  991.  As  was  said  in  Matter  of  New  York, 
126  App.  Div.  219,  109  N.  Y.  S.  652,  affirmed 
192  X.  Y.  569,  86  X.  E.  1117 :  "A  man  who  is 
forced  into  court,  where  he  owes  no  obligation 
to  the  party  moving  against  him,  cannot  be 
said  to  have  received  'just  compensation'  for 
his  property  if  he  is  put  to  an  expense 
appreciably  important  to  establish  the  value 
of  his  property.  He  does  not  want  to  sell; 
the  property  is  taken  from  him  through  the 
exertion  of  the  high  powers  of  the  state,  and 
the  spirit  of  the  constitution  clearly  requires 
that  he  shall  not  be  thus  compelled  to  part 
with  what  belongs  to  him  without  the  pay- 
ment, not  alone  of  the  abstract  value  of  the 
property,  but  of  all  the  necessary  expenses 
incurred  in  fixing  that  value." 

In  Stolze  V.  Milwaukee,  etc.  R.  Co.  113 
Wis.  44,  88  N.  W.  919,  90  Am.  St.  Rep.  833, 
it  was  held  that  since  actual  payment  of  the 
compensation  was  as  essential  under  the  con- 
stitution as  its  ascertainment,  expenses  neces- 
sarily incurred  in  enforcing  such  payment 
were  as  necessary  to  that  full  and  just  com- 
pensation secured  to  the  property  owner  as 
were  costs  incurred  in  having  the  amouni  of 
the    compensation    ascertained.      The    court 
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«aid:  "It  cannot  have  been  the  purpose  of  the 
/ramers  of  the  constitution  that  a  person 
<?ompelled  to  surrender  his  property  for  public 
usea  shall  have  any  less  as  compensation 
therefor  than  a  full  equivalent,  measured 
by  all  reasonable  rules.  That  must  include 
all  necessary  expenses  incurred  by  him  in 
the  enforcement  of  his  rights,  which  are  tax- 
able according  to  law/'  See  also  San  Fran- 
cisco V.  Collins,  98  Cal.  259,  33  Pac.  56;  In 
re  New  York,  etc.  R.  Co.  94  N.  Y.  287. 

Under  an  Act  of  Congress  of  September  27, 
1890  (Ch.  1001,  26  Stat.  L.  492),  relating  to 
tho  condemnation  of  land  in  the  District  of 
Columbia,  and  providing  for  the  cost  of  lauds 
tukcn  "and  all  other  necessary  expenses  in- 
cidental thereto,"  it  has  been  held  that  fees 
of  witnesses  including  reasonable  traveling 
€xj)enses,  were  "necessary  expenses."  U.  S. 
v  Cooper,  21  D.  C.  491. 

Under  the  .New  York  Condemnation  Law 
(Code  of  Civil  Procedure,  §  3370),  providing 
tliat  commissioners  in  condemnation  proceed- 
ings shall  be  allowed  their  "necessary  ex- 
penses," it  had  been  held  that  the  use  of 
automobiles  hired  by  the  commissioners  was 
not  a  "necessary  expense,"  where  the  lands 
examined  were  within  easy  access  by  railroad, 
and  horse  and  carriage.  Matter  of  Bensel, 
124  N.  Y.  S.  716. 

Municipal  Adminiatratian. 

In  General. 

As  a  general  rule,  the  "necessary  expenses" 
of  a  municipal  corporation  are  confined  to 
matters  in  which  it  has  a  duty  to  perform, 
an  interest  to  protect,  or  a  right  to  defend. 
Waters  v.  Bonvouloir,  172  Mass.  286,  52  N.  E. 
500.  See  also  Spaulding  v.  Peabody,  153 
Mass.  129,  28  N.  E.  421,  10  L.R.A.  397.  And 
the  term  "necessary  expenses"  may,  in  gener- 
al, be  considered  as  extending  to  such  expenses 
as  are  clearly  incident  to  the  execution  of 
the  corporate  power  granted,  or  which  neces- 
sarily arise  in  the  fulfilment  of  the  duties 
imposed  by  law.  Bussey  v.  Gilmore,  3  Greenl. 
(Me.)  191.  See  also  Spaulding  v.  Lowell,  23 
Pick.  (Mass.)  71. 

In  Vaughn  v.  Forsyth  County,  117  N.  C. 
429,  23  S.  E.  216,  it  was  held  that  it  is  with- 
in the  province  of  the  courts  to  determine 
**what  classes  of  expenditures  fall  within  the 
definition  of  the  necessary  expenses  of  a 
municipal  corporation." 

In  Asbury  v.  Albemarle,  182  N.  C.  247,  78 
S.  E.  146,  44  L.R.A. (N.S.)  1189,  it  was  held 
that  the  constitution  confers  on  municipal 
corporations  the  right  to  provide  for  their 
necessary  expenses;  and  that  waterworks, 
sewerage,  and  other  public  utilities  are  neces- 
sary expenses. 

In  Babbitt  v.  Savoy,  3  Cush.  (Mass.)  530, 
the  question  arose  whether  a  town  could  take 
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.  on  itself  the  expenses  of  a  suit  against  a  town 
employee  in  which  the  interest  of  the  town 
was  directly  involved.  The  court  said:  *'It 
la  difficult  to  see,  why  a  town  may  not  be  at 
expense  to  take  care  of  their  interests  in- 
volved in  a  suit  in  which  their  servant  is 
made  a  party,  as  well  as  incur  expenses  to 
protect  their  interests  in  a  suit  where  the 
towns  are  themselves  a  party.  The  town  may, 
by  statute,'  raise  and  expend  money  for  the 
support  of  schools,  and  for  all  necessary  ex- 
penses arising  in  the  town.  The  expenses  of 
protecting  their  interests,  involved  in  a  suit 
at  law,  are  surely  a  necessary  expense." 

In  Webb  City,  etc.  Water  Works  Co.  v. 
Webb  City,  142  Mo.  101,  43  S.  W.  625,  the 
necessary  current  expenses  for  the  mainte- 
nance of  a  city  of  the  fourth  class  were  held, 
under  section  4977  of  the  Revised  Statutes 
of  1889,  to  be  restricted  to  the  salaries  of  its 
officers  and  of  a  reasonable  police  force. 

In  Willard  v.  Xewburyport,  12  Pick. 
(Mass.)  227,  it  was  held  that  a  town  clock 
was  a  necessary  expense,  and  a  proper  charge 
against  the  town. 

In  Coolidge  v.  Brookline,  114  Mass.  592, 
it  was  held  that  the  expense  for  resisting  a 
change  in  the  boundary  of  a  town,  or  annexa- 
tion in  whole  or  in  part  to  another  town,  was 
not  a  necessary  expense.  See  also  Minot  v. 
West  Roxbury,  112  Mass.  1,  17  Am.  Rep.  52. 

In  Wharton  v.  Greensboro,  146  N.  C.  366, 
59  S.  E.  1043,  one  of  the  questions  before  the 
court  related  to  the  validity  of  bonds  issued 
for  the  special  purpose  of  "equipping,  alter- 
ing and  furnishing  a  school  building  or  build- 
ings" for  the  city.  The  bonds  issued  had 
been  ratified  at  the  polls  by  a  majority  of 
the  qualified  voters,  but  it  was  contended  that 
they  were  not  for  necessary  municipal  ex- 
penses, but  for  a  special  purpose.  The  court 
held  that  the  issuance  of  the  bonds  was  not 
a  "necessary  expense,"  but  constituted  an 
indebtedness  contracted  for  a  special  purpose. 

The  purchase  of  a  lightning-rod  has  been 
held  not  to  be  a  necessary  expense  incident 
to  the  operation  of  a  schoolhouse.  Wolf  v. 
Independent  School  Dist.  51  la.  432,  1  N.  W. 
695. 

In  North  Carolina  the  constitution  (art.  7, 
§  7)  provides  as  follows:  "No  county,  city, 
town,  or  other  municipal  corporation,  shall 
contract  any  debt,  pledge  its  faith,  or  loan 
its  credit,  nor  shall  any  tax  be  levied  or 
collected  by  any  of  the  officers  of  the  same, 
except  for  the  necessary  expenses  thereof, 
unless  by  a  vote  of  the  majority  of  the  qual- 
ified voters  therein."  The  following  have  been 
held  to  ^e  "necessary  expenses"  for  which  a 
"vote  of  the  majority  of  the  qualified  voters" 
was  not  required  by  the  constitution: 

— erection  of  a  municipal  water  works 
plant.  Bradshaw  y.  High  Point,  151  N.  C. 
617,  66  S.  E.  601. 
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— extension  or  enlargement  of  a  municipal 
water  system.  Murphy  v.  Webb,  15G  N.  C. 
402,  72  S.  E.  460. 

— construction  of  a  municipal  sewer  system. 
Bradshaw  v.  High  Point,  151  N.  C.  517,  66 
S.  E.  601. 

— extension  or  enlargement  of  a  municipal 
sewerage  system.  Underwood  v.  Asheboro, 
152  X.  C.  641,  68  S.  E.  147:  Murphy  v.  Webb, 
156  N.  C.  402,  72  S.  E.  460. 

— erection  of  an  electric  light  plant  for 
lighting  the  streets  of  a  town.  Davis  v.  Fre- 
mont, 135  N.  C.  538,  47  S.  E.  671. 

— furnishing  light  and  water  for  municipal 
purposes.  Wadsworth  v.  Concord,  133  N.  C. 
587,  45  S.  E.  948;  Ellison  v.  Williamston, 
352  X.  C.  147,  67  S.  E.  255;  Underwood  v. 
Asheboro,  152  N.  C.  641,  68  S.  E.  147. 

— maintaining  the  streets  of  a  town,  to  the 
extent  and  in  the  manner  required  for  the 
well  ordering  and  good  government  thereof. 
Hendersonville  v.  Webb,  148  N.  C.  120,  61 
S.  E.  643;  Hendersonville  v.  Jordan,  150  N. 
C.  35,  63  S.  E.  167;  Murphy  v.  Webb,  156 
X.  C.  402,  72  S.  E.  460. 

— working  the  roads.  Herring  v.  Dixon, 
122  X.  C.  420,  29  S.  E.  368;  Tate  v.  Haywood 
County,  122  X.  C.  812,  30  S.  E.  352 ;  Crocker 
v.  Moore,  140  X.  C.  429,  53  S.  E.  229. 

— maintaining  a  courthouse.  Vaughn  v. 
Forsyth,  117  X.  C.  429,  23  S.  E.  354. 

— repairing  aud  building  county  bridges. 
Brodnax  v.  Groom,  64  X.  C.  244;  Satter- 
thwaite  v.  Beaufort  County,  76  X.  C.  153; 
Evans  v.  Cumberland,  89  X.  C.  154. 

— maintenance  of  the  county  poor.  Long 
V.   Richmond  County,  76  X.  C.  273. 

— support  of  county  prisoners.  Long  ▼. 
Richmond  County,  76  X.  C.  273. 

— payment  of  city  police.  Tucker  v.  Ra- 
leigh, 75  X.  C.  267. 

— work  on  city  streets,  wells  and  ceme- 
teries.    Tucker  v.  Raleigh,  75  X.  C.  267. 

— payment  of  jurors.  Long  v.  Richmond 
County,  76  X.  C.  273. 

The  following  have  been  held  not  to  be 
"necessary  expenses"  so  that  a  "vote  of  the 
majority  of  the  qualified  voters"  was  required 
to  authorize  a  tax  therefor: 

— purchase  and  operation  of  an  electric 
light  plant  for  lighting  the  streets  of  a 
town.  Mayo  v.  Washington,  122  X.  C.  5,  29 
S.  E.  343,  40  L.R.A.  163. 

— furnishing  light  and  water  for  munic- 
ipal purposes.  Charlotte  v.  Shepard,  120  X. 
C.  411,  27  S.  E.  100;  Thrift  v.  Elizabeth,  122 
X.  C.  31,  30  S.  E.  349,  44  L.R.A.  427;  Edger- 
ton  v.  Goldsboro  Water  Co.  126  X.  C.  93,  35 
S.  E.  243,  48  L.R.A.  444. 

— erection  of  a  school  building.  Ellis  v. 
Oxford  Graded  School,  156  X.  C.  10,  72 
S.  E.  2.  See  also  HoUowell  v.  Borden,  148 
X.  C.  255,  61  S.  E.  638. 


See  the  re- 


— ^building  of  county  fence, 
ported  case. 

COUNTT  OfEICEBS. 


Board  of  Bupervieors. 

In  Brady  v.  Xew  York,  2  Sandf.  460, 
affirmed  10  X.  Y.  260,  it  was  held  that  the 
claim  of  an  attornev  for  services  rendered 
as  counsel  to  the  board  of  supervisors  was  a 
necessary  expense  and  a  proper  county  charge. 

In  Conway  v.  Xew  York,  6  Daly  (N.  Y.) 
515,  it  was  held  that  a  board  of  supervisors 
might  employ  a  person  to  take  charge  of  the 
county  offices  in  the  courthouse,  and  the 
expense  thereof  was  a  necessary  expense,  and 
a  charge  against  the  county. 

So,  where  a  board  of  supervisors  authorized 
the  purchase  of  articles  necessary  for  equip- 
ping and  furnishing  the  county  jail,  it  was 
held  that  the  cost  of  such  articles  was  a 
necessary  expense.  Schenck  v.  New  York, 
67  X.  Y.  44. 

Expenses  necessarily  incurred  in  cleaning, 
painting  and  keeping  in  repair  a  county  court- 
room have  been  held  to  be  a  proper  county 
charge.  People  v.  Stout,  23  Barb.  (X.  Y.) 
349,  13  How.  Pr.  314. 

The  expense  of  printing  books  containing  a 
record  of  the  proceedings  of  a  board  of  super- 
visors has  been  held  to  be  a  necessary  expense, 
incident  to  the  administration  of  their  office. 
Adams  v.  Oswego  County,  66  Barb.  (X.  Y.) 
368. 

Board  of  Excise  Commissioners, 

In  People  v.  Delaware  County,  45  X.  Y. 
196,  it  was  held  that  the  employment  of 
counsel  by  a  county  board  of  excise  commis* 
sioners.was  a  necessary  expense  and  a  proper 
charge  against  the  county. 

'  County  Clerk, 

In  People  v.  Sutherland,  207  N.  Y.  22,  Ann. 
Cas.  1914C  196,  100  X.  E.  440,  45  L.R.A. 
(X.S.)  860,  reversing  147  App.  Div.  668,  132 
X.  Y.  S.  588,  it  was  held  that  necessary  ex- 
penses  of  a  special  or  exceptional  character 
in  executing  the  duties  of  the  office  of  county 
clerk  for  services  not  required  of  him  under 
the  general  laws  were  properly  a  county 
charge.  See  also  Mallory  v.  Cortland  Countv, 
2  Cow.  (X.  Y.)  531. 

Thus  it  has  been  held  that  a  countv  clerk 
was  entitled  to  reimbursement  for  expenses 
incurred  by  him  in  making  typewritten  cal- 
endars for  the  use  of  court  officers,  where  it 
appeared  that  the  causes  to  be  placed  there- 
on were  few  in  number  and  the  expense  of 
printing  them  would  have  exceeded  the  sum 
charged.  People  v.  Howard,  152  App.  Div. 
621,  137  X.  Y.  S.  496. 
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In  Worth  v.  Brooklyn,  34  App.  Div.  223, 
54  N.  Y.  S.  484,  it  appeared  that  without 
any  fault  or  negligence  on  the  part  of  a 
county  clerk,  large  cases  in  his  office  fell  from 
their  places  and  in  tlieir  fall  scattered  and 
mixed  thousands  of  papers  therein  contained, 
tearing  and  destroying  books,  records  and 
documents,  and  thereby  for  the  time  being 
greatly  impairing  the  usefulness  of  the  office. 
It  was  held  that  the  moneys  expended  by  the 
county  clerk  in  rearranging  the  papers  and 
repairing  the  injuries  to  the  books,  records 
and  documents  were  necessarily  expended  by 
him  in  executing  the  duties  of  his  office  in 
a  case  in  which  no  specific  compensation  for 
such  services  was  provided  by  law. 

Also  it  has  been  held  that  a  county  clerk 
was  entitled  to  reimbursement  for  expenses 
incurred  by  him  in  purchasing  books  in  which 
to  record  deeds  and  other  instruments,  such 
books  being  requisite  for  the  conduct  of  his 
office,  and  their  cost  a  necessary  expense. 
Bright  V.  Chenango  County,  18  Johns.  (N.  Y.) 
242. 

The  clerk  of  a  court  has  been  held  to  be  en- 
titled to  compensation  from  a  county  for  en- 
grossing and  entering  the  minutes  of  the 
court,  where  no  specific  provision  had  been 
made  for  payment.  Doubleday  v.  Broome 
County,  2  Cow.  (N.  Y.)   533. 

In  Wadaworth  v.  Livingston  County,  217  N. 
Y.  484,  112  N.  E.  161,  reversing  159  App, 
Div.  034,  144  X.  Y.  S.  1149,  it  was  held  that 
the  expense  incurred  by  a  county  clerk  in 
making  an  entirely  new  set  of  indexes  for 
county  records  was  not  a  county  charge,  or 
a  necessary  expense  incident  to  his  office,  in 
the  absence  of  a  special  statute. 

But  where,  pursuant  to  statute,  a  county 
clerk  indexed  the  records  in  his  office,  it  was 
held  that  his  claim  for  such  services  was  a 
necessary  expense,  and  a  proper  county  charge. 
Matter  of  Kenna,  91  Hun  178,  36  N.  Y.  S. 
280. 

In  Walsh  v.  Albany  County,  20  App.  Div. 
489,  47  N.  Y.  S.  35,  it  was  held  that  money 
paid  by  a  county  clerk  to  his  assistants  for 
assorting  jury  slips,  was  not  a  necessary 
expense. 

The  New  York  statute  relating  to  the  re- 
cording tax  on  mortgages  (Tax  Law,  §  262; 
McKinney's  Consol.  Laws,  Book  69,  p.  382) 
provides  that  "recording  officers  and  county 
treasurers  shall  severally  be  entitled  to  re- 
ceive all  their  necessary  expenses  for  the  pur- 
poses of  this  article,  including  printing,  hire 
of  clerks  and  assistants,"  etc.  Under  that 
statute  it  has  been  held  that  the  expenses 
incident  to  the  duty  imposed  on  recording 
officers  are  limited  in  their  scope  to  "the  nec- 
essary expenses  for  the  purposes  of  this  ar- 
ticle." People  V.  Woodbury,  213  N.  Y.  51, 
106  X.  E.  932,  reversing  161  App.  Div.  25, 
146  N.   Y.  S.  389,  wherein  the  court  said: 
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"The  words  'for-  the  purpose  of  this  article^ 
as  used  in  this  section  were  intended  as  words 
of  limitation  to  restrict  the  allowance  for 
necessary  expenses  incurred  by  the  recording 
officers  in  the  performance  of  duties  imposed 
upon  them  by  this  article."  The  court  further 
held  that  the  words  "necessary  expenses"  do 
not  permit  the  employment  of  counsel  by  a 
recording  officer  whenever  he  deems  it  desir- 
able to  consult  counsel. 

Coroner. 

In  People  v.  Coler,  48  App.  Div.  492,  62 
N.  Y.  S.  964,  it  was  held  that  the  compen- 
sation of  a  physician  employed  by  a  coroner 
to  conduct  a  post-mortem  examination  was  a 
necessary  expense  incident  to  the  adminis- 
tration of  his  office,  the  payment  of  which 
could  be  enforced  by  mandamus.  See  also 
People  V.  Niagara  County,  60  Hun  581,  15 
N.  Y.  S.  680,  38  N.  Y.  St.  Rep.  964. 

But  the  employment  by  a  coroner  of  a 
scientific  expert  to  make  a  chemical  analysis 
of  the  remains  of  a  deceased  person  to  ascer- 
tain the  cause  of  his  death  has  been  held  not 
to  be  a  necessary  expense  incident  to  the  ad- 
ministration of  his  office.  DoremuB  v.  New 
York,  6  Daly  (N.  Y.)  121. 

A  coroner  has  been  held  not  to  be  entitled 
to  compensation  for  taking  minutes  of  the 
evidence  given  at  an  inquest.  People  v.  Ni- 
agara County,  60  Hun  581,  15  N.  Y.  S.  680, 
38  N.  Y.  St.  Rep.  964. 

District  Attorney. 

In  People  v.  Herkimer  County,  148  App. 
Div.  392,  132  N.  Y.  S.  808,  it  was  held  that 
where  a  district  attorney  in  good  faith  em- 
ployed a  civil  engineer  to  investigate  whether 
a  contractor  employed  in  the  construction  of 
state  and  county  roads  was  properly  perform- 
ing his  contract,  the  expense  of  such  employ- 
ment was  "necessarily  incurred,"  within  the 
meaning  of  section  240  of  the  County  Law. 

Likewise,  bills  incurred  by  a  district  at- 
torney in  the  employment  of  detectives  to 
assist  him  in  making  investigations  of  alleged 
violations  of  law,  are  necessary  expenses, 
where  such  services  are  necessary  to  the  prop- 
er discharge  of  his  duties.  People  v.  Niagara 
County,  170  App.  Div.  334,  156  N.  Y.  S.  148. 

In  People  v.  Columbia  County,  134  N.  Y. 
1,  31  N.  E.  322,  it  was  held  that  expenses 
incurred  by  a  district  attorney  in  procur- 
ing the  arrest  and  extradition  of  a  person 
chaged  with  crime,  who  had  fled  to  another 
county,  were  necessary  expenses. 

It  has  been  held  that  a  district  attorney 
may  obligate  his  county  to  pay,  as  necessary 
expenses,  for  the  services  of  a  physician  em- 
ployed as  an  expert  witness  in  a  criminal 
trial.  People  v.  Chenango  County,  148  App. 
Div.  684,  132  N.  Y.  S.  868.    See  to  the  same 
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t  fleet  People  v.  Cayu<<a  County,  22  Misc.  616, 
.10  X.  Y.  S.  16.  And  in  People  v.  Cortland 
County,  15  X.  Y.  S.  748,  39  X.  Y.  St.  Rep. 
313,  it  was  held  that  a  district  attorney  might 
liire  a  physician  to  testify  as  an  expert  in 
a  criminal  trial  and  fix  his  compensation  in 
the  contract ;  and  that  the  claim  of  the  physi- 
cian was  a  necessary  expense  and  binding 
on  the  countv  unless  exorbitant. 

Expenses  necessarily  incurred  by  a  district 
attorney  in  prosecutions  for  illegal  sales  of 
intoxicating  liquor  have  been  held  to  be  a 
proper  county  charge,  and  the  payment  there- 
of may  be  enforced  by  mandamus.  People  v. 
New  York,  32  X.  Y,  473,  reversing  18  Abb. 
Pr.  8.      ' 

In  People  v.  Purdy,  173  App.  Div.  350,  159 
^^  Y.  S.  246,  it  was  held  that  a  district  at- 
torney who  had  successfully  met  the  charges 
against  him  in  a  proceeding  before  the  gov- 
ernor for  his  removal  from  office  was  en- 
titled to  charge  to  the  county  his  necessary 
expenses  for  counsel  fees  and  various  dis- 
bursements incurred  in  his  defense. 

Sheriff. 

Traveling  expenses  incurred  by  a  sheriff  in 
the  execution  of  process  have  been  held  to  be 
necessary  expenses,  although  his  compenfia- 
tion  was  fixed  at  an  annual  salary.  People 
v.  Denton,  41  App.  Div.  386,  68  N.'y.  S.  722. 
See  also  Lenhart  v.  Cambria  County,  216  Pa. 
St.  25,  64  Atl.  876.  And  the  use  by  a  sheriff 
of  a  sleeping  car  has  been  held  to  be  a  legiti- 
mate part  of  his  necessary  expenses  in  trans- 
porting a  prisoner  to  a  penitentiary.  Sargent 
V.  LaPlata  County,  21  Colo.  168,  40  Pa<i.  366. 

A  sheriff  has  been  held  to  be  entitled  to 
reimbursement  for  expenses  incurred  by  him 
in  boarding  prisoners  committed  to  the  county 
jail.  People  v.  Columbia  County,  67  X.  Y. 
330,  reversing  8  Hun   (N.  Y.)  275. 

In  People  v.  Oneida  County,  24  Hun  ( X.  Y. ) 
413,  it  was  held  that  expenses  incurred  by  a 
sheriff  in  defending  himself  in  proceedings 
brought  before  the  governor  for  his  removal 
from  office  were  necessary  expenses  and  a 
county  charge. 

But  in  Wey  v.  CKHara,  48  Misc.  82,  95  X. 
Y.  S.  81,  it  was  held  that  the  county  was 
not  liable  for  expenses  incurred  by  a  sheriff 
In  defending  an  action  brought  against  him 
by  an  individual  for  wrongfully  returning  un- 
satisfied an  execution,  as  his  act  in  returning 
such  process  was  not  an  official  act  and  was 
not  performed  by  him  for  the  benefit  of  the 
county,  nor  was  it  one  in  which  the  public 
generally  had  any  interest. 

Superintendent    of   Poor, 

In  Xeary  v.  Robinson,  98  X.  Y.  81,  revers- 
ing 27  Hun  145,  it  was  held  that  a  superin- 
tendent of  the  poor  was  entitled  to  reimburse- 


ment from  the  county  for  expenses  incurred 
by  him  in  the  employment  of  counsel  to  con- 
duct  bastardy   proceedings.. 

Surrogate. 

Expenses  incurred  by  a  surrogate  in  hold- 
ing court  at  one  of  the  county  scats  of  a 
county,  which  was  not  his  place  of  residence, 
have  been  held  not  to  be  necessary  expen>os. 
in  the  absence  of  statutory  authority.  Town- 
send  V.  Seneca  County,  73  Misc.  563,  133  X. 
Y.  S.  555. 

And  where  the  board  of  supervisors  of  a 
county  had  provided  a  proper  office  for  the 
surrogate  in  one  town,  it  was  held  that  ex- 
penses incurred  by  the  surrogate  in  furnish- 
ing an  office  in  another  town  of  the  county 
were  not  a  necessary  or  proper  county  charge. 
People  V.  ^Montgomery  County,  34  Hun 
(X.  Y.)  599. 

State  Adniintstration, 

The  power  of  the  legislature  to  determine 
what  is  a  necessary  expense  of  government 
is  not  arbitrary,  bounded  by  no  limitations, 
and  absolutely  beyond  control  by  the  judi- 
cial department.  State  v.  Moore,  76  Ark. 
197,  88  S.  W.  881,  70  L.R.A.  671,  wherein 
the  court  said :  "We  can  readily  call  to  mind 
subjects  for  appropriation  so  obviously  be- 
yond the  scope  of  what  may  be  deemed  nec- 
essary expenses  of  government  that  the  courts 
could,  and  in  duty  should,  ignore  a  legisla- 
tive determination,  and  declare  as  a  matter 
of  law  that  the  same  do  not  fall  within  that 
class.  The  words  'necessary  expenses  of  gov- 
ernment,' as  employed  in  the  constitution,  do 
not  refer  to  the  necessity,  expediency,  or  pro- 
priety for  the  amount  of  the  appropriation, 
but  are  intended  as  a  classification  of  a  char- 
acter of  expenses  which  may  be  provided  for 
by  the  appropriations  without  the  concurrence 
of  more  than  a  majority  of  both  houses  of 
the  legislature;  and  when  the  expense  is  such 
as  may  fall  within  that  classification,  and 
the  legislature  has  made  appropriation  to 
defray  the  same,  the  courts  must  accept  as 
final  the  legislative  determination  that  they 
are  necessary  expenses  of  government."  Thus 
the  court  held  that  the  provisions  of  the  con- 
stitution providing  how  appropriations  should 
be  voted  "to  defray  necessary  expenses  of 
government"  did  not  mean  to  exclude  from 
that  term  the  organization  and  maintenance 
of  the  state  militia,  and  that  the  legislative 
determination  that  the  expense  of  mainte- 
nance of  the  organization  was  a  "necessary 
expense  of  government"  was  conclusive,  and 
could  not  be  reviewed  by  the  court. 

In  State  v.  Marron,  17*  X.  M.  304,  128  Pac. 
485,  the  court,  in  upholding^  appropriationi* 
for  state  institutions  as  necessary  expenses 
of   government,    said:      "We    must  conclude 
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therefore,  that  'necessary'  or  'required,*  in 
connection  with  expenses,  does  not  mean  those 
<ixpenscs  which  arc  absolutely  indispensable 
■and  without  which  government  could  not  be 
maintained,  but  that  it  imports  no  more 
than  that  one  thing  is  convenient  or  useful 
or  essential  to  another,'  and  that  the  choice 
of  what  may  be  so  convenient,  useful  or  es- 
bcntial,  is  necessarily  left  to  the  legislature 
4ind  cannot  be  reviewed  by  the  courts." 

In  State  v.  Sloan,  66  Ark.  575,  53  S.  W. 
47,  74  Am.  St.  Rep.  106,  the  court  upheld 
the  validity  of  an  act  providing  for  the  build- 
ing of  a  new  state  capitol,  saying:  "There 
i-;  nothing  in  the  constitution  of  this  state 
defining  wliat  is  a  necessary  expense  of  gov- 
ernment, or  denying  or  limiting  the  right 
of  the  legislature  to  determine  the  question. 
On  the  contrary,  the  right  is  impliedly  dele- 
gated to  it;  for  the  power  to  appropriate 
money  to  defray  the  necessary  expenses  of 
government  carries  with  it  the  right  to  de- 
termine what  is  a  necessary  expense.  Upon 
this  principle,  local  and  special  laws  have 
been  upheld  by  this  court,  notwithstanding 
the  constitution  denies  to  the  legislature  the 
power  to  pass  a  special  or  local  law  in  any 
case  where  a  general  law,  which  would  afford 
the  same  relief,  could  be  enacted." 
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basements   —   Implied    Reaerration    or 
Grant. 

To  raise  an  implied  reservation  or  grant  of 
an  easement  the  existing  servitude  must  at 
the  time  of  the  deed  be  apparent,  continuous 
and  strictly  necessary. 

Rights  of  Piarohaaer. 

It  is  a  general  rule  of  the  common  law.  ap- 
plicable in  such  cases,  that  when  the  owner  of 
two  tenements  sells  one  of  them,  or  the  owner 
of  an  entire  estate  sells  a  portion  thereof, 
the  purchaser  takes  the  tenement  or  portion 
sold  with  all  the  benefits  and  burdens  which 
appear  at  the  time  of  the  sale  to  belong  to 
it,  as  between  it  and  the  property  which  the 
vendor  retains. 

VislMllty  —  Drain  Pipe  nnder  Surface. 

An  apparent  easement  need  not  he  actually 
visible.  It  is  enough  that  the  facts  and  cir- 
•cumstances,  fairly  (Construed,  will  disclose  it 
as  in  the  case  of  a  drain  pipe  under  the 
surface  into  which  the  water  is  conducted 
from   a   roof. 

Ann.  Cas.  1918D.— 59. 
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Meaning  of  *'Neoesaary.*' 

The  rule  of  strict  necessity  applicable  to 
an  implied  reservation  or  grant  of  an  ease- 
ment is  not  limited  to  one  of  absolute  neces- 
sity, but  to  reasonable  necessity,  as  distin- 
guished from  mere  convenience. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Summers  county. 

Action  by  Janet  E.  Miller,  plaintiff,  against 
C.  H.  Skaggs,  defendant.  Judgment  for 
plaintiff.  Defendant  brings  error.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

T.  y.  Head  for  plaintiff  in  error. 
^Vm.  H.  iiairi/ers  and  R,  F.  Du/nlap  for  de- 
fendant in  error. 

[646]  Miller,  J. — An  action  on  the  case 
for  damages  for  obstructing  a  private  sewer 
serving  the  adjoining  properties  of  the  par- 
ties and  other  properties  and  running  under 
and  across  a  corner  of  defendant's  lot  at  the 
rear  end  thereof. 

Plaintiff  obtained  a  verdict  and  judgment 
for  three  hundred  dollars,  and  defendant 
sued  out  the  present  writ  of  error. 

One  J.  A.  Graham  once  owned  both  prop- 
erties, and  then  in  connection  with  the  own- 
ers of  adjoining  properties  built  and  main- 
tained the  sewer  in  question.  All  properties 
served,  including  that  of  the  defendant,  are 
bltuated  on  a  hill  side;  defendant's  property 
faces  Second  Avenue,  as  does  the  property 
of  one  Cundiflf,  at  the  corner  of  James  Street 
and  Second  Avenue,  and  as  does  the  hotel 
property  also  of  plaintiff,  that  of  the  de- 
fendant being  situated  between  the  Cundiff 
property  and  plaintiff's  hotel  property;  and 
the  sewer  in  question  after  leaving  the  lot 
of  defendant  runs  down  between  his  proper- 
ty and  the  plaintiff's  lot,  and  connects  into 
the  city  sewer  on  Second  Avenue.  The  prop- 
erty of  plaintiff  affected  by  the  defendant's 
act  complained  of,  however,  fronts  on  James 
Street  immediately  back  of  the  Cundiff  prop- 
erty, and  between  it  and  the  property  of  one 
James,  and  below  it  and  the  property  of  one 
Pucket,  the  other  properties  connected  into 
said  private  sewer. 

The  sewer  in  question  serves  both  as  a 
sanitary  and  a  storm  sewer,  and  there  is  con- 
nected into  it  not  only  water  closets,  bath 
tubs,  and  sinks  from  the  respective  houses 
on  the  lots,  but  down  spouts  from  the  roofs 
thereof  are  also  run  into  it,  the  latter  on 
the  plaintiff's  property  evidenced  by  terra 
cotta  [647]  tiling  projecting  above  the 
ground  and  plainly  visible  from  defendant's 
property:  and  the  lateral  pipe  or  sewer  from 
the  Cundiff  property  crosses  the  entire  width 
of  defendant's  property  back  of  his  house 
and  is  connected  into  the  sewer  before  leav- 
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ing  his  lot.  The  evidence  shows  that  the 
main  trunk  of  this  private  sewer  occupies 
the  natural  channel  for  the  drainage  of  the 
surface  waters  from  the  hill  side  and  is  prac- 
tically coincident  with  an  old  drain  or  gutter 
once  open  and  defined  for  a  part  of  the  way 
at  least  across  defendant's  lot  by  a  stone 
curbing,  but  at  the  time  of  the  sale  and  con- 
veyance to  defendant  the  sewer  had  been  laid 
under  ground  and  was  in  use  and  serving 
the  properties  of  all  parties  connected  there- 
with. 

Defendant  obtained  his  property  by  deed 
dated  November  10,  3909,  and  the  injuries 
complained  of  occurred  on  or  about  Septem- 
ber 30,  1915.  A  few  days  prior  to  that  time 
defendant  had  dug  down  to  and  torn  up  the 
sewer  where  it  crossed  under  his  lot,  and 
stopped  it  up  with  old  rags  and  clothing, 
completely  shutting  off  the  flow  of  the  water 
and  sewage,  and  a  heavy  rainfall  occurring 
thereafter  and  at  the  time  of  the  injury,  the 
water  and  sewage  backed  up  and  overflowed 
the  basement  of  plaintiff's  house,  resulting 
in  the  damages  for  which  she  sued. 

Neither  in  the  deed  from  Graham  to  his 
immediate  grantee,  nor  in  any  of  the  inter- 
mediate deeds  down  to  and  including  the  deed 
from  one  Butler  and  wife  to  defendant  was 
there  reserved  in  terms  any  easement  over 
the  lot  of  defendant  for  the  purpose  of  said 
sewer,  and  it  is  conceded  that  if  such  ease- 
ment exists  it  is  one  implied  in  the  original 
grant  by  Graham  and  the  intermediate  deeds 
referred  to. 

In  accordance  with  tKe  weight  of  modern 
English  and  American  decisions  we  have  de- 
cided that  an  implied  reservation  or  grant  of 
an  easement  can  only  arise  where  at  the  time . 
of  the  deed  or  grant  the  existing  servitude 
is  apparent,  continuous,  and  strictly  neces- 
sary to  the  enjoyment  of  the  dominant  es- 
tate. Hoffman  v.  Shoemaker,  69  W.  Va.  233, 
71  S.  E.  198,  34  L.R.A.(N.S.)  632,  and  au- 
thorities cited. 

And  there  seems  to  be  no  material  dis- 
tinction in  the  application  of  this  prin- 
ciple between  an  implied  reservation  and 
[648]  implied  grant  of  such  an  easement,  ex- 
cept that  in  a  grant  the  terms  of  the  grant 
ac?ording  to  the  general  rule  is  to  "oe  con- 
strued most  strongly  against  the  grantor  in 
favor  of  the  grantee.  9  R.  C.  L.  765,  and 
cases  cited. 

And  there  is  a  well  recognized  rule  of  the 
common  law,  applicable  to  cases  of  implied 
reservations  or  grants  of  such  easements, 
namely,  that  where  the  owner  of  two  tene- 
ments sells  one  of  them,  or  the  owner  of  one 
entire  estate  sells  a  portion  "thereof,  the  pur- 
chaser takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  which  ap- 
pear at  the  time  of  the  sale  to  belong  to  it, 
as  between   it  and   the   property   which  the 


vendor  retains.  Lampman  v.  Milks,  21  N. 
Y.  505;  Seymour  v.  Lewis,  13  N.  J.  Eq.  439, 
78  Am.  Dec.  108;  Washburn  on  Easements 
and  Servitude  (4th  ed.)  95;  Harwood  v. 
Benton,  32  Vt.  733;  Goodall  v.  Godfrey,  53 
Vt.  219,  38  Am.  Rep.  672. 

That  an  underground  pipe  or  conduit, 
such  as  a  sewer,  constitutes  a  servitude  with- 
in the  meaning  of  the  authorities  needs  no 
further  elaboration.  The  distinction  bet\veen 
a  way  or  road  and  an  easement  for  a  pipe 
line  or  sewer  is  noted  in  Hoffman  v.  Shoe- 
maker, supra.  Its.  continuous  character  is 
determined  by  the  fact  that  it  needs  no  in- 
tervention of  other  agency  to  keep  it  alive, 
and  because  in  its  nature  it  is  continuous. 

The  grounds  of  defense  interposed  to  plain- 
tiff's theory  of  an  implied  reservation  were 
that  the  alleged  easement  was  neither  ap- 
parent nor  strictly  necessary,  so  as  to  en- 
title plaintiff  to  continue  the  servitude  upon 
defendant's  property. 

\\e  said  in  Hoffman  v.  Shoemaker,  supra, 
page  238,  in  accordance  with  the  great  weight 
of  authority,  that  "an  apparent  easement 
need  not  be  actually  visible.  It  is  enough 
that  the  facts  and  circumstances,  fairly  con- 
strued, will  disclose  it,  as  in  the  case  of  a 
drain  pipe  under  the  surface  into  which  the 
Avater  is  conducted  from  a  roof."  .In  10  Ani. 
&  Eng.  Enc.  of  Law  (2d  ed.)  405,  apparent 
easements  are  defined  as  "Those  the  exist- 
ence of  which  appears  from  the  construction 
or  condition  of  one  of  the  tenements,  so  as 
to  be  capable  of  being  seen  or  known  on  in- 
spection." And  in  Larsen  v.  Peterson,  53 
N.  J.  Eq.  88,  30  Atl.  1094,  it  was  said  that 
the  mere  fact  that  a  drain  or  aqueduct  may 
be  concealed  from  casual  [649]  vision  will 
not  prevent  it  from  being  apparent  in  the 
sense  in  which  that  word  is  used. 

In  the  case  in  hand  the  general  lay  bf  the 
land,  the  natural  drainage,  all  tending  from 
both  sides  of  the  sewer  to  that  point;  the 
knowledge  which  defendant  must  have  had 
from  the  connections  therewith  from  plain- 
tiff's property,  and  from  his  own  and  other 
properties;  the  absolute  necessity  for  some 
drainage  and  sewerage  for  the  reasonable  use 
of  these  properties,  we  think  were  sufficient, 
and  must  have  rendered  the  existence  of  the 
sewer  through  his  property  reasonably  ap- 
parent, and  so  as  to  charge  him  with  notice 
thereof.  The  authorities  cited  and  manj- 
that  might  he  cited  support  tlii*?  conclusion. 

But  was  tlie  easement  claimed  one  of  strict 
necessity  within  the  meaning  of  the  author- 
ities referred  to?'  The  rule  of  strict  neces- 
sity has  not  been  uniformly  defined  by  the 
courts.  But  the  greater  number  in  weight 
and  reason  hold  this  rule  not  to  be  limited 
to  one  of  absolute  necessity,  but  to  reason- 
able necessity,  as  distinguished  from  mere 
convenience.      9    R.    C.    L.    765,    section  28; 
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Wells  V.  Garbutt,  132  N.  Y.  430,  30  N.  E. 
978;  DUlman  v.  Hoffman,  38  Wis.  559;  Paine 
V.  Chandler,  134  N.  Y.  385,  32  N.  E.  18,  19 
L.R.A.  99;  Miller  v.  Hoesohler,  125  Wis.  263, 
105  N.  W.  790,  8  L.R.A.(N.S.)  327,  note  Illb. 
328.  In  John  Hancock  Mut.  L.  Ins.  Co. 
V.  Patterson,  303  Ind.  582,  2  X.  E.  188,  53 
Am.  Hep.  550,  it  was  decided  that  if  the  serv- 
ice imposed  on  one  during  imity  of  posses- 
sion  of  two  parcels  was  of  a  character  look- 
ing to  permanency,  and  discontinuance  of  such 
service  would  absolutely  involve  an  actual 
and  substantial  re-arrangcment  of  these  parts 
of  the  estate  in  whose  favor  the  service  was 
imposed,  to  the  end  that  it  might  be  as  com- 
fortably enjoyed  as  before,  then  such  neces- 
sity would  seem  to  exist.  Our  case  of  Ben- 
nett V.  Booth,  70  W.  Va.  264,  73  S.  E.  909, 
39  L.R.A.(N.S.)  618,  seems  to  be  in  accord 
with  this  principle  of  implied  reservation. 

A  decision  well  illustrating  cases  where 
the  rule  of  reasonable  necessity  should  not 
be  applied  is  Bussmeyer  v.  Jablonsky,  241 
Mo.  681,  Ann.  Cas.  1913C  1104,  145  S.  W. 
772,  39  L.R.A.(N.S.)  649.  And  Jones  on 
Easements,  section  156,  says:  "The  term 
'necessary'  is  to  be  understood  as  meaning 
that  there  could  be  no  other  reasonable  mode 
of  enjoying  the  dominant  tenement  without 
this  easement."  And  in  section  157,  the 
same  authority  says:  "The  degree  [650]  of 
necessity  that  must  exist  to  give  rise  to  an 
easement  by  implied  grant,  or  to  an  easement 
by  implied  reservation,  where  such  an  ease- 
ment is  recognized,  and  no  marked  distinc- 
tion is  made  between  a  grant  and  a  reserva- 
tion, is  such  merelv  as  renders  the  easement 
necessary  for  the  convenient  and  reasonable 
enjoyment  of  the  property  as  it  existed  when 
the  severance  was  made.  The  degree  of  ne- 
cessity is  to  be  determined  rather  by  the  per- 
manency, apparent  purpose  and  adaptability 
of  the  disposition  made  by  the  owner  during 
the  unity  of  title,  'than  by  considering  Wheth- 
er a  possible  use  can  be  made  of  the  parcel 
.granted,  after  a  discontinuance  of  the  right 
formerly  exercised  over  the  other.'  The  use 
of  the  right  need  not  be  absolutely  necessa- 
ry to  the  enjoyment  of  the  thing  granted.  It 
is  only  requisite  that  the  right  shall  materi- 
ally affect  the  value  of  the  thing  granted." 

On  the  trial  below  it  was  conceded  that 
plaintiff  had  no  way  of  drainage  or  sewer- 
age  by  way  of  James  Street,  or  through  ad- 
joining lots,  and  whether  it  was  reasonably 
possible  to  get  from  her  lot  fronting  on 
James  Street  by  changing  the  course  of  the 
server  so  as  to  make  it  run  through  her  hotel 
lot  or  in  some  other  way;  and  whether  the 
se"wer  through  the  defendant's^lot  was  so  ap- 
parent, as  to  charge  defendant  with  notice 
^thereof,  were  disputed  facts  properly  sub- 
mitted to  the  jury  under  the  evidence,  by  in- 
structions properly  propounding  the  law  of 


v.  SKA66S.  931 

Va.  6i5. 

the  case,  and  by  the  verdict  of  the  jury  these 
facts  were  found  adversely  to  the  contentions 
of  the  defendant,  and  we  see  no  reason  for 
disturbing  that  verdict  or  the  judgment  there- 
on. 
The  judgment,  therefore,  will  be  affirmed. 

NOTE. 

Meanine  of  Term  ^^Neoessary"  as  Ap- 
plied to  Easement. 

The  rule  governing  the  creation  of  an  ease- 
ment of  way  by  necessity,  that  the  term 
"necessary"  means  more  than  niere  conven- 
ience but  contemplates  only  a  reasonable 
and  not  an  absolute  necessity  (see  the  note 
to  Bussmeyer  v.  Jablonsky,  Ann.  Cas.  1913C 
1104),  applies  equally  to  the  implication  from 
necessity  of  easements  other  than  those  of 
way.  See  the  reported  case  and  the  cases 
cited  throughout  this  note.  ; 

In  Ray  v.  Hazeldine  [1904]  2  Ch.  (Eng.) 
17,  73  L.  J.  Ch.  537,  90  L.  T.  N.  S.  703, 
wherein  the  vendor  of  a  part  of  land  claimed 
a  reservation  by  implication  of  an  easement 
of  light,  wliich  he  contended  was  necessary, 
since  the  window  which  the  plaintiff  sought 
to  obstruct  was  in  the  pantry,  the  court 
said:  "It  cannot  be  that  there  is  any  neces- 
sity by  reason  of  its  being  used  as  a  pantry. 
It  cannot  be  said  that  a  special  use  o{  light 
attaches  to  it  as  a  pantry,  as  it  can  be  used 
for  other  purposes,  and  to  say,  as  the  de- 
fendant does,  that  the  use  of  the  window  is 
reserved  to  it  by  necessity,  is  giving  to  the 
word  'necessity'  a  meaning  which  it  does  not 
properly  bear  in  this  connection."  ! 

So  it  was  said  in  Toothe  v.  Bryce,  50  N.  J. 
Eq.  589,  25  Atl.  182,  involving  a  claim  to 
the  right  to  a  continual  flow  of  water  from 
the  servient  to  the  dominant  premises:  "My 
examination  of  the  authorities  has  led  me 
to  the  conclusion  that  where  the  right  to  the 
easement  is  based  upon  the  ground  that  it 
passes,  as  in  substance,  a  valuable  adjunct 
to  the  land  conveyed,  the  element  of  neces- 
sity is  not  a  requisite,  and  to  use  the  word 
*necessarv'  in  connection  with  it  is  to  misuse 
it.  In  saying  this,  I  may  say  that  I  am, 
in  appearance  at  least,  going  contrary  to 
what  has  been  said  and  decided  in  manv 
cases;  but  I  think  that  an  examination  of 
them  will  show  that  in  most,  if  not  all,  of 
those  instances  where  the  case  was  that  of 
an  implied  grant  of  an  easement  in  connec- 
tion with  the  conveyance  of  a  quasi-dominant 
tenement,  the  so-called  'necessity*  upon  which 
the  judges  relied  was,  in  fact,  no  necessity  at 
all,  but  a  mere  beneficial  and  valuable  conven- 
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In  Starrett'  v.  Baudler  (la.)  165  N.  W. 
216,  in  holding  that  an  easement  for  sup- 
port from  a  wall  was  necessary,  the  court 
said:  "In  a  sense,  no  easement  or  quasi  ease- 
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ment  can  well  be  absolutely  necessary  to  any 
possible  enjoyment  of  property.  The  most 
that  can  be  required  is  that  it  be,  in  addition 
to  being  apparent  and  continuous,  essential 
to  use  and  enjoyment  of  the  premises  as  per- 
manently improved  at  the  time  of  the  con- 
veyance of  the  servient  estate.  And  this  ap- 
pears to  be  what  is  meant  by  the  term  'strict 
necessity'  in  defining  easements  reserved  by 
implication.  .  .  .  The  term  *neces8ity'  is 
to  be  understood  as  meaning  that  there  could 
be  no  other  reasonable  mode  of  enjoying  the 
dominant   tenement    without   the   easement." 

In  Cherry.  V.  Brizzolara,  89  Ark.  309,  116 
S.  W.  668,  21  L.R.A.(X.S.)  508,  it  was  said 
with  respect  to  an  alleged  easement  of  sup- 
port from  a  division  wall:  "Before  there  can 
be  an  implied  reservation  of  an  easement  in 
favor  of '  the  grantor  in  the  thing  granted 
by  him,  it  must  be  shown  that  it  is  a  strict 
and  absolute  necessity  for  the  enjoyment  and 
use  of  the  property  retained.  And  such  neces- 
sity is  not  shown  if  a  similar  use  and  enjoy- 
ment of  the  property  might  be  secured  by 
reasonable  trouble  and  expense." 

In  Crosland  v.  Rogers,  32  S.  C.  130,  10 
S.  E.  874,  it  was  said  with  respect  to  an 
alleged  right  to  discharge  water  over  the 
premises  of  another:  "The  better  doctrine 
seems  to  be,  that  in  order  to  establish  an 
easement  by  an  implied  reservation,  where 
there  has  been  a  unity  of  possession  and '  a 
subsequent  sale  of  a  portion  of  the  land  over 
which  the  easement  is  claimed,  that  said 
easement  must  have  been  apparent,  continu- 
ous, and  necessary  at  the  time  of  said  sale, 
the  term  'necessary'  meaning  that  there 
could  be  no  other  reasonable  mode  of  enjoy- 
ing the  dominant  tenement  without  this  ease- 
ment." See  to  the  same  effect  McSweeney 
V.  Com.  185  Mass.  371,  70  N.  E.  429. 
i  In  Pyer  v.  Carter,  1  H.  &  N.  (Eng.)  917, 
the  court  stated  the  facts  as  follows:  "Tlie 
plaintiff's  and  defendant's  houses  adjoined 
each  other.  Tliey  had  formerly  been  one 
house,  and  were  converted  into  two  houses 
by  the  owner  of  the  whole  property.  Sub- 
sequently the  defendant's  house  was  convej'ed 
to  him,  and  after  that  conveyance  the  plain- 
tiff took  a  conveyance  of  his  house.  At  the 
time  of  the  respective  conveyances  the  drain 
ran  under  the  plaintiff's  house  and  then  un- 
der the  defendant's  house,  and  discharged  it- 
self into  the  common  sewer.  Water  from  the 
eaves  of  the  defendant's  house  fell  on  the 
plaintiff's  house,  and  then  ran  into  the  drain 
on  plaintiff's  premises,  and  thence  through 
the  drain  into  the  common  sewer.  Tlie  plain- 
tiff^s  house  was  drained  through  this  drain. 
It  was  proved  that,  by  the  expenditure  of 
d£6,  the  plaintiff  might  stop  the  drain  and 
drain  directly  from  his  own  land  into  the 
common  sewer.  It  was  not  proved  that  the 
defendant,  at  the  time  of  his  purchase,  knew 


of  the  position  of  the  drains."  The  action 
being  against  the  defendant  for  stopping  the 
drain,  it  was  said:  "Under  these  circum- 
stances we  are  of  opinion,  upon  reason 
and  upon  authority^  that  the  plaintiff  is  en- 
titled to  our  judgment.  We  think  that  the 
owners  of  the  plaintiff's  house  are,  by  im- 
plied grant,  entitled  to  have  the  use  of  this 
drain  for  the  purpose  of  conveying  the  water 
from  his  house,  as  it  was  used  at  the  time 
of  the  defendant's  purchase.  It  seems  in  ac- 
cordance with  reason,  tliat  where  tlic  owner 
of  two  or  more  adjoining  houses  sells  and 
conveys  one  of  the  houses  to  a  purchaser, 
that  such  house  in  his  hands  should  be  en- 
titled to  the  benefit  of  all  the  drains  from 
his  house,  and  subject  to  all  the  drains  then 
necessarily  used  for  the  enjoyment  of  the 
adjoining  house,  and  that  without  express 
reservation  or  grant,  inasmuch  as  he  pur- 
chases the  house  such  as  it  is." 

It  was  held  in  Larsen  v.  Peterson,  53  N.  J. 
Eq.  88,  30  Atl.  1094,  that  an  easement  to 
use  water  from  a  well  was  "necessarv"  where 
a  double  dwelling  was  sold  to  two  different 
purchasers  each  of  whom  had  knowledge  of 
a  common  well  on  the  premises  and  relied  in 
making  the  purchase  on  his  right  to  draw 
water  therefrom. 
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Pablio  Officers  —  Allonranoe  of  Mlleaee 
—  Dlstanoe  '*NeoeMarily  Traveled.*' 

A  county  commissioner  in  attendinj?  board 
meetings  is  entitled  to  .compute  mileage  for 
the  distance  "necessarily  traveled"  by  the' 
usual  traveled  route  from  the  plaoe  of  resi- 
dence to  the  county   seat. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  eourt.) 

Appeal  from  District  Court,  Marshall 
County:     Watts,  Judge. 

Action  by  County  of  Marshali;^plaintiff, 
against  A.  S.  Rokke,  defendant.  Jud^^ment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  tRc  opinion.     Revebsed. 

Stanton  d  Rowherg  for  appellant. 
A,  A^  Eck8trom  for  respondent. 
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[346]  Holt,  J.— Section  685,  G.  S.  1913,  in 
fixing  the  compensation  of  county  commis- 
sioners, provides  that,  in  addition  to  a  per 
diem,  they  "shall  also  be  entitled  to  mileage 
of  ten  cents  per  mile  each  way  for  every  mile 
necessarily  traveled  for  attending  meetings  of 
the  board,  not  to  exceed  twelve  meetings  in 
any  one  year."  From  and  including  Septem- 
ber, 1913,  to  and  including  October,  1914, 
defendant  was  county  commissioner  of  Mar- 
shall county,  Minnesota,  and,  as  such,  trav- 
eled  from  his  home  to  the  county  seat  once 
in  each  month,  except  the  month  of  August, 
to  attend  meetings  of  the  county  board.  The 
distance  from  his  home  to  the  county  seat 
by  the  public  highway  is  30  miles;  the  dis- 
tance from  his  home  to  the  nearest  railway 
station  is  81  miles  and  thence  by  rail  to  the 
county  seat  is  50  miles.  He  collected  from 
the  county  mileage  for  each  trip  on  the  basis 
oi  116  miles  travel.  This  action  is  brought 
to  compel  him  to  pay  back  the  mileage  col- 
lected in  excess  of  60  miles  for  each  meeting. 
The  court  [347]  held  that  defendant  neces- 
sarily traveled  116  miles  to  attend  each  of  the 
meetings  held  in  January,  February  and 
March,  1914,  but  that  to  attend  each  of  the 
other  nine  meetings  he  necessarily  traveled 
60  miles  only,  and  gave  judgment  accordingly 
against  defendant,  from  which  he  appeals. 

Defendant  did  travel  116  miles  each  trip. 
It  is  so  found,  and  also  that  in  traveling  by 
train  he  necessarily  must  travel  that  distance 
in  going  to  and  returning  from  each  board 
meeting.  The  court  further  found  that  this 
was  not  the  distance  necessarily  traveled  nine 
out  of  the  twelve  trips,  but  that  for  such 
nine  trips  the  necessarily  traveled  distance 
should  have  been  no  more  than  60  miles  each 
trip.  This  last  finding  is  challenged  by  the 
assignments  of  error. 

In  our  opinion  the  finding  cannot  be  sus- 
tained. The  distance  from  defendant's  home 
to  the  county  seat  by  way  of  the  highway  is 
entirely  too  great  to  expect  persons  to  walk 
it.  Th^re  is  no  public  conveyance  to  be  had 
by  any  nearer  route  than  the  one  by  train. 
Tlie  testimony  is  quite  conclusive  that  the 
UBual  route  for  persons,  living  in  the  vicinity 
of  defendant,  to  take  in  going  to  and  from 
Warren,  the  county  seat,  is  the  one  he  trav- 
eled and  collected  mileage  for.  The  highway 
referred  to  is  not  of  the  best.  The  trial  court 
describes  it  in  this  manner:  "It  appears 
tliat  the  road  goes  through  a  sparsely  settled 
region  in  a  large  part  of  its  course  and  in 
considerable  parts  is  very  1  ft  tie  traveled  and 
sometimes  in  winter  much  drifted  and  in 
case  of  storm  may  be  dangerous  to  travel." 
The  word  "necessarily"  as  used  in  this  stat- 
ute should  not  be  construed  to  limit  tlie  mile- 
age to  tlie  shortest  possible  open  route  be- 
tween the  two  points,  unless  this  be  a  usually 
traveled  route.     The  court  in  Clarion  County 


V.  Pressley,  81  Ind.  361,  passing  upon  tho 
question  of  mileage  for  distance  "necessarily 
traveled,"  said:  "We  do  not  dissent  from 
the  proposition  that  the  word  ^necessary'  is 
frequently  used  in  the  law,  as  indeed  v.-o 
think  it  is  used  in  this  law,  in  a  less  restric- 
tive sense  than  absolutely  necessary."  In 
Chicago,  etc.  R.  Co.  v.  Baugh,  175  Ind.  419,  94 
N,  E.  571,  it  is  said:  "The  word  'necessary* 
has  not  a  fixed  meaning  or  character  peculiar 
to  itself,  but  is  flexible  and  relative.  .  .  . 
It  may  mean  something  which  in  order  to 
accomplish  a  given  object  cannot  be  dispensed 
with,  or  it  may  mean  something  reasonably 
useful  and  proper."  From  the  earliest  times 
in  this  state  jurors  were  allowed  mileage  for 
the  miles  traveled  "by  the  most  usual  route." 
In  the  statutes  of  1878  we  find  [348]  the 
words  cited  changed  to:  "computed  by  the 
usual  traveled  route."  This  is  still  the  read- 
ing in  sections  5778  and  5779,  G.  S.  1913. 
There  are  now  more  tlian  twenty  different 
sections  in  our  code  allowing  mileage  to  va- 
rious persons  for  travel  in  performance  of  du- 
ties imposed  by  law.  In  some  sections  it 
reads  for  miles  "traveled,"  in  others  for  "nec- 
essary travel,"  or  for  miles  "actually  trav- 
eled," or,  as  we  have  it  here,  for  miles  "nec- 
essarily traveled."  We  think  these  various 
sections  provide  mileage  upon  oi^e  and  the 
same  basis,  and  that  is  the  one  defined  in 
the  earliest  statutes  upon  the  subject  as  found 
in  the  provisions  in  respect  to  mileage  for 
jurors,  viz.:  "the  most  usual  route,"  or  "com- 
puted by  the  usual  traveled  route."  It  is 
reasonable  to  suppose  that  with  this  direc- 
tion how  to  determine  mileage  already  upon 
the  statute  books,  subsequent  enactments  al- 
lowing mileage  were  made  with  the  intention 
that  the  mode  already  in  existence  of  com- 
puting the  same  should  govern,  unless  the 
language  or  purpose  of  the  act  itself  other- 
wise directs.  If  the  route  actually  traveled 
by  a  county  commissioner,  in  going  from  his 
residence  to  the  county  seat  to  attend  a  meet- 
ing of  the  county  board,  is  the  route  usually 
traveled  by  persons  in  the  vicinity  of  his  resi- 
dence in  going  to  the  same  place,  then  the 
length  of  that  route  fixes  the  mileage.  The  or- 
dinary or  usual  mode  and  route  of  travel 
taken  by  persons  generally  .ought  to  be  a  safe 
guide  for  an  officer  to  follow.  The  ordinary 
mode  of  travel  and  the  usual  route  of  travel 
in  this  instance  was  made  the  one  defendant 
availed  himself  of  and  upon  which  he  col- 
lected mileage.  This  we  think  the  law  per- 
mits. 

An  Iowa  statute  provided  that  mileage 
should  be  computed  by  "the  most  direct  route 
of  travel."  In  Maynard  v.  Cedar  County, 
51  la.  430,  1  N.  W'  701,  where  it  was  con- 
tended that  the  route  between  the  two  points 
should  have  been  along  a  highway  35  milos 
and   not    by   rail    which    was    04   miles,   the 
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court  said:  "Xo  public  conveyance  runs  by 
the  highway.  Those  who  travel  between  these 
towns  by  public  conveyance  must  take  the 
ruilway.  It  is  to  be  regarded,  therefore,  as 
*t!io  most  direct  route  of  travel.*  " 

In  Blair  v.  Sheridan  County,  94  Neb.  124, 
142  X.  W.  003,  the  statute  gave  mileage  "for 
each  mile  necessarilv  traveled"  and  the  court 
sustained  a  recovery  for  tlie  railroad  route 
of  131  miles  in  preference  to  the  highway 
route  of  70  miles,  it  appearing  that  the  for- 
mer was  the  one  generally  traveled. 

Moreover,  seasons  ought  not  to  determine 
the  mileage,  unless  the  "usual  [349]  traveled 
route'*  changes  with  the  seasons.  Tliere  was 
no  evidence  to  that  effect  here.  If  defendant 
necessarily  traveled  110  miles  in  winter,  he 
necessarily  had  to  travel  tlie  same  distance 
in  summer  if  he  went  by  the  route  ordinarily 
taken  unless  he  actually  did  travel  a  shorter 
route,  for  the  distance  necessarily  traveled 
cannot  exceed  the  distance  actually,  traveled 
on  each  trip. 

The  judgment  is  reversed,  and  the  cause 
remanded  with  direction  to  amend  the  find- 
ings and  conclusion  of  law  in  harmony  with 
this  opinion. 

NOTE. 

Meaning  of  '^NeeeMarj  Travel*'  or 
''NeooMarilj  Traveled**  as  Used  with 
Respect  to  Mileage  Allowance. 

In  General,  934. 

As  Confined  to  Actual  Travel,  935. 

As   Including   Constructive   Travel,  936. 


In  General. 

This  note  is  confined  to  a  consideration  of 
tlie  judicial  interpretation  of  the  term  "nec- 
essary travel"  or  ''necessarily  traveled"  as 
used  to  define  the  travel  by  public  officers 
in  the  discharge  of  their  oflicial  duties  for 
which  mileage  is  allowed  to  them.  For  a 
discussion  of  the  right  of  a  nonresident  wit- 
ness to  mileage  from  his  residence  to  the 
place  of  trial,  see  the  notes  to  State  v.  Wil- 
der, 7  Ann.  Cas.  163;  and  Anderson  v.  Fer- 
guson, etc.  10  Ann.  Cas.  3D7. 

There  are  a  few  decisions  holding  that  the 
term  "necessary"  as  applied  to  tlie  travel  for 
which  mileage  may  be  allowed  means  that 
where  a  public  officer  travels  in  the  discharge 
of  his  duties  he  must  choose  the  shortest 
practicable  route  to  accomplish  his  object. 
Kinney  v.  U.  S.  54  Fed.  313;  Hitch  v.  U.  S. 
60  Fed.  937;  Blair  v.  Sheridan  County,  94 
Neb.  124,  142  X.  W.  693.  Compare  the 
reported  case.  Thus  in  Hitch  v.  U.  S.  supra, 
it  appeared  that  the  plaintiff,  a  United 
States   marshal,   conveyed   certain   prisoners 


to  a  courthouse.  There  were  two  rail- 
road routes  leading  from  the  prison  to 
the  courthouse,  the  distance  by  one  being 
210  miles,  and  by  the  other  244  miles. 
It  further  appeared  that  because  of  better 
connections  it  took  less  time  to  travel  on  the 
latter  road  than  on  the  former.  However,  it 
was  held  that  unless  there  was  a  special  emer- 
gency the  marshal  had  no  right  to  travel  on 
the  second  road.  The  court  said:  "This  is 
a  disallowance  of  $25.76  arising  from  a  charge 
by  the  marshal  of  mileage  and  transporta- 
tion of  prisoners  from  Springfield  to  Cairo, 
by  rail,  via  East  St  Louis,  244  miles.  The 
comptroller  claims  that  the  distance  from 
Springfield  to  Cairo  by  rail,  actually  nec- 
essary to  be  traveled,  is  via  Centralia,  and 
i.s  only  216  miles,  while  the  marshal  admits 
the  difference  in  distance,  but  claims  that  the 
East  St.  Louis  route,  although  twenty -eight 
miles  longer,  is  the  'shortest  practicable  route,' 
because,  by  reason  of  better  railroad  connec- 
tions and  faster  trains,  it  can  be  traveled  in 
several  hours  less  time,  and  is  the  route  he 
actually  traveled  with  these  prisoners,  for 
the  reason  that  it  was  just  at  the  close  of  a 
term  of  court  at  Cairo,  and  it  was  necessary, 
to  save  further  expense  of  maintaining  the 
prisoners,  that  they  should  be  at  Cairo  be- 
fore the  term  closed,  and  it  was  not  certain 
they  could  be  there  if  the  route  via  Centralia 
were  taken.  Mileage  is  allowed  the  marshal 
only  *for  each  mile  actually  and  necessarily 
traveled.'  Rev.  St.  sec.  829.  While  it  might 
occasionally  facilitate  the  business  of  the 
court  to  allow  the  marshal  a  discretion  to 
travel  with  writs  and  prisoners  by  the  long- 
er route,  and  quicker,  rather  than  by  the 
shorter  but  slower  route,  and  the  court  does 
not  hold  that  an  emergency  may  not  arise 
to  justify  the  marshal  in  demanding  and 
receiving  his  mileage  by  the  longer  route,  yet 
no  such  emergency  appears  in  this  case,  and  it 
is  believed  that  the  public  interest  is  better 
subserved  by  the  general  rule  that  the  actual 
and  necessary  travel  specified  by  the  statute 
shall  be  held  to  be  the  travel  by  the  shortest 
practicable  route  by  the  ordinary  mode  of 
travel.  This  seems  to  be  the  rule  applied  by 
the  comptroller,  as  to  these  items,  and  no 
emergency  being  shown  to  justify  a  departure 
from  this  rule,  as  to  the  travel,  the  court 
approves  it." 

But  in  Blair  v.  Sheridan  County,  94  Neb. 
124,  142  X.  W.  693,  it  appeared  that  the 
plaintiff,  an  election  clerk,  carried  the  elec- 
tion returns  from  a  certain  precinct  to  the 
county  seat.  It  further  appeared  that  there 
were  two  routes  from  the  former  to  the  latter 
place,  one  over  rough  sandy  country  traveled 
by  teams  and  sixty  miles  in  length,  the  other 
by  rail  requiring  131  miles  of  travel.  It 
took  a  person  to  travel  by  team  over  the  first 
route  a  day  and  a  half  each  way.     By  rail 
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one  could  cover  in  eight  hours  the  distance 
between  the  precinct  and  the  county  seat  and 
vice  versa.  However,  in  traveling  by  rail  the 
traveler  had  to  wait  thirty-three  hours  in  the 
county  seat  before  he  could  connect  with  the 
return  train.  The  court  held,  in  construing 
a  statute  of  Nebraska,  that  as  the  rail  route 
was  the  usual  mode  of  traveling,  the  plaintiff 
was  entitled  to  mileage  for  262  miles  as  "nec- 
essarily traveled,"  saying:  "Section  9472, 
Ann.  St.  1911,  provides  that  the  jud^ijes  and 
olerka  of  election  and  board  of  canvassers  for 
thf  county,  at  all  general  elections,  shall  re- 
ceive for  each  day's  service  $2,  and  that  *the 
person  making  the  return  of  the  election  to 
the  county  clerk  shall  receive  the  additional 
sum  of  five  cents  for  each  mile  necessarilv 
traveled.'  The  question  \j\  this  case  is  whether 
the  131  miles  and  return  were  'necessarily 
traveled.*  Was  the  plaintiff  boimd  to  drive 
across  a  rough  sand-hill  country  from  Reno 
precinct  to  Rushville,  or  was  he  at  liberty 
to  take  the  train  and  to  increase  his  comfort 
and  shorten  the  number  of  hours  of  travel? 
The  stipulation  makes  the  railroad  route  by 
way  of  Crawford  *the  route  generally  trav- 
eled.' The  stipulation  makes  the  route  trav- 
eled the  usual  route.  The  stipulation  also 
makes  the  route  which  was  traveled  the  route 
""plaintiff  necessarily  traveled.'  If  the  route 
was  one  which  the  plaintiff  necessarily  trav- 
eled, that  seems  to  dispose  of  the  whole 
<{uestion.  The  case  was  tried  before  the  dis- 
trict judge  of  the  district  court.  His  home 
U  at  Rushville,  and  he  has  for  many  years 
resided  in  Sheridan  county.  He  is  familiar 
with  the  roads  in  his  county  and  with  all 
the  surrounding  circumstances.  He  is  well 
qualified  to  judge  of  the  correctness  of  the 
stipulation.  His  finding  and  judgment  are 
for  the  plaintiff.  He  would  not  have  allowed 
plaintiff  mileage  for  262  miles  unless  he  felt 
that  the  stipulation  and  the  facts  warranted 
the  finding  which  he  made  and  the  judgment 
which  he  rendered.  We  do  not  clear Iv  see 
our  way  to  disturb  the  judgment  of  the  dis- 
trict court." 

As  Confined  to  Actual  Travel, 

In  some  jurisdictions  it  has  been  held  that 
'''necessary  travel"  or  "necessarily  traveled" 
as  used  in  a  statute  allowing  mileage  means 
that  where  a  public  officer  travels  on  public 
business  he  can  recover  mileage  only  for  the 
-distance  actually  covered  by  him.  Marion 
County  V.  Pressley,  81  Ind.  361 ;  Redfield  v. 
Shelby  County,  G4  la.  11,  19  X.  W.  828; 
Benedict  v.  Warriner,  14  How.  Pr.  (N.  Y. ) 
^68;  In  re  Hempstead,  36  App.  Div.  321,  55 
X.   Y.   S.    343    {aprmed   in    160   N.   Y.   685, 

55  X.  E.  1101 )  ;  Sayles  v.  Murphy,  8  Civ.  Pro. 
(X.    Y.)    325;    Green    v.   Anderson    County, 

56  S.  C.  411,  34  S.  K.  691.     Compare  Haley 
▼.  Ulster  County,  12  Wend.  (X.  Y.)  237. 


In  Marion  County  v.  Pressley,  supra,  it 
appeared  that  the  plaintiff,  a  sheriff,  received 
an  order  to  summon  fiftv  men  to  serve  as 
jurors.  The  plaintiff  and  his  deputies  "served 
the  writ  on  fifty  persons  and  charged  mileage 
for  twice  the  distance  between  the  court- 
house and  the  residence  of  each  individual 
served.  The  miles  as  charged  for  were  C60, 
whereas  the  distance  actually  traveled  was 
200  miles.  It  was  held  that  the  plaintiff 
could  recover  only  for  the  distance  actually 
trav'eled.  ITie  court  said:  "W'e  do  not  dis- 
sent from  the  proposition  that  the  word  'nec- 
essary' is  frequently  used  in  the  law,  as  in- 
deed we  think  it  is  used  in  this  law,  'in  a 
less  restrictive  sense  than  absolutely  nec- 
essary.* See  Mueller  v.  State,  76  Ind.  310; 
and  Corey  v.  Swagger,  74  Ind.  211.  As  coun- 
sel contend,  'necessarily'  is  not  synonymous 
with  'actually,'  and  yet  we  are  clear  that 
'miles  necessarily  traveled'  to  serve  process 
cannot  properly  be  construed  to  embrace 
more  miles  than  were  actually  traversed  in 
order  to  complete  the  service.  We  do  not 
mean  that  under  this  law  the  sheriff,  upon 
receiving  a  writ  or  process,  was  bound  to 
predetermine,  with  nice  and  mathematical 
accuracy,  what  route  he  should  take  in  order 
to  perform  the  command  of  the  writ  by  trav- 
eling the  fewest  miles;  nor  that  once  started 
on  the  service  he  was  compelled  to  keep  going, 
without  reference  to  any  other  consideration 
of  duty  or  convenience,  until  all  were  served 
who  could  be  found,  before  returning,  in  or- 
der to  be  entitled  to  his  mileage  for  the  dis- 
tance actually  traveled.  And,  on  the  other 
hand,  we  deem  it  equally  clear  that  he  was 
not  permitted,  when  he  had  served  a  process 
on  one  of  two  or  more  whom  he  was  command- 
ed to  serve,  to  return  without  reasonable  ex- 
cuse to  the  courthouse,  to  'touch  base'  again, 
either  actually  or  constructively,  before  pro- 
ceeding to  serve  another  wlio  could  have  been 
reached  conveniently  on  the  same  journey 
with  less  travel  than  would  have  been  re- 
quired in  making  such  service  at  another 
time." 

In  Logan  County  v.  Doan,  34  Neb.  104,  51 
N.  W.  598,  it  was  held  that  the  necessary 
travel  of  a  sheriff  in  posting  at  the  same 
time  and  places  two  sets  of  election  notices, 
one  of  a  special  and  the  other  of  a  general 
election,  consisted  of  but  one  trip  made  by 
him  and  that  he  could  not  charge  mileage  for 
the  distance  covered  by  him  as  if  he  had 
posted  the  notices  separately. 

In  the  case  of  In  re  Hempntead,  36  App.  Div. 
321,  55  X.  Y.  S.  345,  it  was  held  that  a  con- 
stable who  conducted  several  prisoners  at  the 
same  time  before  a  magistrate  could  not  charge 
a  mileage  fee  for  each  prisoner  so  conducted. 
The  court  said:  "The  statute  allows  mileage 
for  every  mile  traveled  going  and  coming,  at  a 
given  rate,  when  the  officer  is  engaged  upon 
a  service  which  authorizes  him  to  make  the 


936 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


cliarge.  The  statute  seeks  to  make  compen- 
sation for  actual  and  not  constructive  miles 
traveled,  and  is  for  the  indemnity  of  the  oflS- 
cer  for  expenses  necessarily  incurred  in  trav- 
ersing the  distance  he  is  required  to  go. 
I'nder  such  authority  it  is  easy  to  see  that  he 
may  not  charge  for  more  miles  than  he  has 
traveled,  even  though  he  have  at  the  time  in 
his  custody  more  than  one  person.  It  is  mon- 
strous to  assert  that  when  the  officer  takes 
into  custody  more  tlian  one  person  for  the 
purpose  of  delivering  them  either  before  the 
magistrate,  or  from  the  magistrate's  office  to 
the  place  of  custody,  he  may  charge  for  hav- 
ing traveled  over  the  same  distance  for  each 
person  he  so  takes,  when  in  fact  he  makes 
but  one  trip.  Such  a  cliarge  is  a  fraud  upon 
its  face,  as  it  amounts  to  a  receipt  of  money 
for  miles  alleged  to  have  been  traveled  which 
have  not  in  fact  been  traveled.  The  officer  is 
no  more  authorized  to  charge  therefor  than 
he  is  authorized  to  make  a  fictitious  charge 
for  any  other  service  which  lie  never  ren- 
dered. So  far,  therefore,  as  these  bills  in- 
volved charges  for  mileage  under  such  cir- 
cumstances, the  report  of  the  experts  and 
the  order  based  thereon  are  to  be  sustained." 
To  the  same  effect  see  Green  v.  Anderson 
County,  56  S.  C.  411,  34  S.  E.  691,  wherein 
the  court  said:  "The  next  question  relates  to 
a  charge  for  mileage  on  arrest  warrants  for 
defendants  and  arrest  warrants  for  witnesses. 
The  sheriff  claimed  and  was  allowed  mileage 
on  fourteen  warrants  for  witnesses  issued  in 
six  cases  against  the  same  defendant,  all  the 
w^arrants  for  witnesses  being  executed  in  one 
trip.  The  county  contends  that  he  was  en- 
titled only  for  mileage  actually  traveled  in 
serving  all  the  warrants.  Our  view  is  that 
the  sheriff  is  entitled  to  mileage  actually 
traveled  in  serving  all  the  warrants  issued 
v.i  each  case.  While,  therefore,  he  was  not 
entitled  to  mileage  on  each  of  the  sixteen  war- 
rants issued  in  six  cases,  he  was  entitled  to 
mileage  necessarily  traveled  in  each  of  the 
six  cases.  Sec.  2662  allows  mileage  for  each 
mile  necessarily  traveled  in  serving  warrants 
for  witnesses  in  any  criminal  case.  The  fact 
that  all  the  warrants  in  all  the  cases  were 
served  in  the  Same  trip  does  not  prevent 
charge  for  mileage  in  each  case  as  for  nec- 
ciiMarv  travel  in  that  case.  But  we  do  not 
think  the  statute  meant  to  allow  a  raultipli- 
cotion  of  witness  warrants  in  each  case  as  a 
basis  for  a  charge  for  mileage  on  each  war- 
rant, but  was  designed  to  limit  mileage  in 
c-\ecuting  witness  warrants  in  each  case  to 
the  miles  necessarily  traveled  in  each  case. 
It  appears,  also,  that  while  executing  the 
witness  warrants  in  these  six  cases,  the  sher- 
iff on  the  same  trip  arrented  two  defendants 
under  a  warrant  in  another  cast*.  As  to  this, 
the  circuit  court  correctly  held  that  the  sher- 
iff was  entitled   to   full   mileage  necessarily 


traveled  in  that  particular  case,  notwith> 
standing  he  was  executing  warrants  in  other 
cases  and  receiving  mileage  thereon.' 
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As  Including  Constructive  Travel, 

In  a  number  of  jurisdictions  it  has  been 
held  that  where  a  sheriff  or  constable  pro> 
ceeds  -to  serve  process  and  he  serves  a  number 
of  persons  who  live  near  one  another,  at  the 
same  time  and  in  one  trip,  he  is  entitled  to 
mileage  as  if  he  Iiad  traveled  to  each  per- 
son separately.  United  States  v.  Harmon^ 
147  U.  S.  268,  13  S.  Ct.  327,  37  U.  S.  (L.  ed.) 
164;  U.  S.  V.  Fletcher,  147  U.  S.  664,  13  S. 
Ct.  434,  37  U.  S.  (L.  ed.)  322;  Vannatta  v. 
Brewer,  85  111.  114;  Steenerson  v.  Polk  Coun- 
ty, 68  Minn.  509,  71.  N.  W.  687;  Gulf,  etc. 
R.  Co.  V.  Dawson,  69  Tex.  619,  7  S.  \V.  63. 
See  also  Cresson,  etc.  Short  Route  R.  Co.  v. 
Bells  Gap  R.  Co.  3  Pa.  Co.  Ct.  545. 

In  Vannatta  v.  Brewer,  supra,  it  appeared 
that  a  deputy  sheriff  received  a  number  of 
subpoenas  to  serve  on  witnesses  who  resided 
near  one  another.  The  deputy  went  out 
with  the  subpoenas  and  served  all  the  wit- 
nesses in  one  trip.  In  construing  a  statute 
of  Illinois  the  court  held  that  he  was  en- 
titled to  mileage  as  if  he  had  traveled  to 
each  witness  individually,  saying:  "I^ooking 
at  the  one  instance  by  itself,  here  complained 
of,  the  fees  may,  at  first  blush,  seem  larger 
than  they  should  be,  and  to  embrace  a  charge 
for  more  than  the  necessarv  travel  in  serv- 
ing  the  writ — the  sheriff  charging  ^80  mile- 
age for  subpoenas  served  by  one  deptity  in 
one  day,  on  one  trip;  but  the  officer  in 
this  one  instance  happened  to  be  fortunato 
and  find  all  the  witnesses  at  one  time  and 
place,  and  was  saved  any  other  journey.  In 
another  case,  he  might  have  to  make  as  many 
separate  journeys  as  there  are  witnesses. 
Again,  officers  frequently  make  fruitless  jour- 
neys, and  fail  in  effecting  service,  owing  to 
the  absence  from  their  place  of  residence  of 
defendants  or  /witnesses,  in  which  case  no 
mileage  is  allowed ;  or  they  may  have  to  trav- 
el a  greater  distance  than  to  the  place  of 
residence  to  make  service,  but  the  charge  may 
only  be  for  the  distance  to  place  of  residence. 
Upon  the  whole^  in  the  allowance  of  this 
practice  of  constructive  mileage,  which  is 
here  questioned,  officers  do  not,  perhaps,  in 
view  of  all  the  travel  they  undergo  in  mak- 
ing service  of  writs  and  process,  receive  any- 
thing more  for  mileage  than  the  fair  and 
reasonable  compensation  contemplated  by  the 
statute  and  given  as  for  necessary  travel.'* 

In  Gulf,  etc.  R.  Co.  v.  Dawson,  69  Tex. 
519,  7  S.  W.  63,  it  appeared  that  the  plain- 
tiff, a  sheriff,  received  a  number  of  citations 
against  the  defendant,  and  delivered  them 
to  one  of  his  deputies.  The  deputy  went  to 
the  defendant's  place  of  business  and  there 
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served  all  the  citations,  eighteen  in  number, 
on  the  defendant  at  one  time.  It  was  held 
tlint  the  plaintiff  was  entitled  to  mileage  as 
if  he  had  made  eighteen  trips.  The  ^  court 
^aid:  "That  part  of  article  2390  of  the  Re- 
vised Statutes  Avhich  relates  to  tliis  matter 
roads  as  foUows:  'For  traveling  in  the  ser- 
vice of  any  civil  process,  sheriffs  and  consta- 
hl<^  shall  receive  five  cents  for  each  mile 
^oing  and  coming;  if  two  or  more  persons 
are  mentioned  in  the  writ  he  shall  clnrge 
for  the  distance  actually  and  necessarily 
traveled  in  the  service  of  the  same.*  This 
language  is  plain  and  we  do  not  think  it 
diillcult  of  construction.  The  sheriff  can 
only  rightfully  charge  for  the  distance  ac- 
tually and  necessarily  traveled  in  any  case; 
but  he  is  entitled  to  charge  this  for  each  writ, 
though  he  may  serve  more  than  one  upon  the 
sajne  trip.  Tnis  is  shown  by  tlie  latter  clause 
of  the  provision,  which  applies  to  a  case 
where  *tvvo  or  more  persons  are  mentioned 
in  the  same  writ.'  Then  he  can  have  but 
tlie  one  mileage,  if  all  the  persons  be  served 
at  the  same  place.  If  after  service  upon  one 
it  be  necessary  to  serve  the  additional  par- 
ties or  witneszjcs,  he  is  to  be  allowed  for  the 
travel  necessary  for  the  first  service  and 
such  other  additional  travel  as  is  required 
in  order  to  execute  his  process,  and  for  no 
more.  This  is  the  only  restriction.  If  any 
other  had  been  intended,  no  reason  is  seen 
why  that  intention  was  not  clearly  expressed. 
I'y  the  application  of  a  familiar  maxim,  tlie 
mention  of  ,one  limitation  upon  the  oflTicer'a 
Tight  to  mileage  should  be  deemed  the  exclu- 
sion of  any  other.  The  application  of  the  con- 
-struction  contended  for  by  the  plaintiffs  in  the 
motion  would  be  inconvenient  and  impracti- 
t:able,  and  would  in  some  instances  operate 
greatly  to  the  prejudice  of  the  officer.  For 
example,  let  us  take  the  case  before  us.  The 
all cr iff,  aceording  to  this  construction,  would 
be  entitled  to  tax  but  one -eighteenth  of  the 
mileage  in  this  case.  Yet,  what  a^^surance 
has  he  that  he  will  be  enabled  to  collect  the 
remriinder  in  tlie  other  cases?  These  con- 
siderations shou]4  not  deter  us  from  apply- 
ing the  rule,  if  the  language  of  the  statute 
showed  that  such  was  its  meaning.  But 
such  is  not  its  meaning;  and  in  tlie  imprac- 
ticability nnd  injustice  of  the  construction 
contended  for,  we  see  a  sufficient  reason  why 
the  legislature  did  not  so  make  the  law. 
Two  or  more  subpoenas  in  the  same  case 
might  well  have  been  put  upon  the  same  foot- 
ing, as  one  subpoena  for  two  or  more  wit- 
nesses; and  further  legislation  in  this  di- 
rection may  be  advisable.  But  in  the  pres- 
ent state  of  the  law,  we  are  of  opinion,  that 
even  in  case  of  different  subpoenas  for  more 
than  one  witness,  the  sheriff  is  entitled  to 
his  mileage  in  •  serving  .each.  The  court  be- 
low ruled  in  accordance  with  the  views  we 


have  here  expressed ;  but  held  that  the  sher- 
iff should  not  be  allowed  his  mileage  for  tlie 
return  from  Millican  to  Bryan.  Upon  this 
latter  point  we  are  constrained  to  differ  from 
the  learned  judge  who  tried  the  case  below. 
The  sheriff  by  going  to  Millican  and  placing 
the  writs  in  the  hands  of  his  deputy  secured 
their  service.  He  was  compelled  to  return 
to  his  office  at  the  county  seat.  This  was 
necessary  travel  incident  to  the  service  of 
the  process;  and  it  is  a  matter  of  no  mo- 
ment so  far  as  regards  this  question,  that  in- 
stead of  waiting  at  Millican  to  receive  the 
process  from  the  hands  of  his  deputy,  and  re- 
turning them  in  person,  he  left  them  to  be 
returned  by  mail.  Tlie  fact  is  that  tliey 
were  duly  served  and  returned,  and  the  ser- 
vice for  which  he  made  the  charge  was  fully 
performed.'* 

In  U.  S.  v.  Harmon,  147  U.  S.  268,  13  S. 
Ct.  327,  37  U.  S.  (L.  ed.)  164,  it  appeared 
that  a  United  States  marshal  received  several 
writs  to  serve.  lie  proceeded  to  do  so  and 
served  several  different  persons  in  one  trip. 
The  court  held  that  he  was  entitled  to  re- 
ceive mileage  as  if  he  had  traveled  separate- 
ly to  each  person  served,  saying:  "Item  6 
is  as  follows:  'Travel  to  serve  precepts. 
$237.60.'  In  regard  to  item  6,  the  agreed 
statement  of  facts  says:  'That  in  some  in* 
stances  the  officer  had  in  his  hands  for  ser- 
vice several  precepts  against  different  persons 
for  different  causes,  and  made  service  of  two 
or  more  of  such  precepts  in  the  couTse  of  one 
trip,  making  but  one- travel  to  the  most  re- 
mote point  of  service,  but  charging  full  trav- 
el on  each  precept.  Tlie  following  item,  viz.: 
"1886,  April  24.  In  U.  S.  v.  Jeffrey  Oerroir, 
travel  to  serve  subpoena  from  circiiit  court, 
Massachusetts  district,  at  Cranberry  Isle, 
314  miles,  $18.84,"  is  suspended  by  comp- 
troller because  the  only  actual  travel  was 
from  Portland  to  Cranberry  Isle,  say  206 
miles.  If  travel  as  charged  is  not  to  be  al- 
lowed, then  this  charge  should  be  for  206 
miles,  $12.36.  That  in  serving  a  warrant  of 
removal  (in  every  instance  within  this  dis- 
trict)  or  warrant  to  commit,  the  marshal 
ha^  charged  travel,  while  the  comptroller 
claims  that,  transportation  of  officer  and  pris- 
oner being  allowed,  no  .travel  can  be  charged.' 
Ill  regard  to  item  6,  the  circuit  court  says: 
*The  general  rule  prescribed  by  Rev.  Stat, 
sec.  820,  cl.  25,  allows  tlie  marshal  **ft;r  trav- 
el, in  going  only,  to  serve  any  procesM,  war- 
rant, attachment  or  other  writ,  including 
writs  of  subpoena  in  civil  or  criminal  ca^cs^ 
six  cents  a  mile,  to  be  computed  from  the 
place  where  the  process  is  returned  to  the 
place  of  service."  The  explanatory  or  re- 
strictive provisions  as  to  the  cases  of  two 
persons  served  with  the  same  precept,  and 
of  more  than  two  writs  in  behalf  of  the  same 
party  against  the  same  person,  emphasize  the 
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general  rule,  and  confirm  its  application  to 
several  precepts  against  different  persons  for 
different  causes,  although  served  at  the  same 
time.  This  clause  of  the  fee  bill,  which  al- 
lows for  travel  in  going  only,  as  a  compen- 
sation for  actual  travel  in  both  going  and 
returning,  is  wholly  independent  of,  and  un-  ' 
affected  by,  the  distinct  clause  allowing  fees 
for  transportation  of  oflicer  and  prisoner, 
only  while  the  officer  has  the  prisoner  in 
custody,  and  without  any  regard  to  any  ad- 
ditional distance  which  he  may  be  obliged  to 
travel  out  and  back  in  serving  the  warrant 
of  arrest  or  removal.  The  United  States 
rely  on  the  Act  of  February  22,  1875,  c.  95, 
sec.  7,  which,  after  providing  that  all  ac- 
counts of  attorneys,  marshals  and  clerks  for 
mileage  and  expenses  shall  be  audited,  al- 
lowed and  paid  as  if  the  Act  of  June  16,  1874, 
c.  285,  had  not  been  passed,  further  provides 
that  "no  such  officer  or  person  shall  become 
entitled  to  any  allowance  for  mileage  or 
travel  not  actually  and  necessarily  performed 
under  the  provisions  of  existing  law."  18 
Stat.  334.  We  concur  in  the  opinion  of  At- 
torney General  Devens  that  this  last  pro- 
vision, which  manifestly  includes  marshals, 
does  not  deny  a  marshal  full  travel  on  two 
or  more  writs  in  his  hands  at  the  same  time 
and  served  at  the  same  place  on  different 
persons,  inasmuch  as  his  travel  is  actual 
and  necessary  to  serve  each  and  every  of 
those  writs;  but  that  "that  provision  was 
intended  to  apply  to  cases  in  which  no  actual 
travel  is  performed  in  serving  process,  as, 
for  instance,  where  the  writ  is  sent  through 
the  mail  to  be  served  by  a  deputy  at  or  near 
the  place  of  service."  16  Opinions  of  At- 
torneys General,  165,  169.,  It  follows  that 
by  the  statute  of  1875  the  travel  to  be  allowed 
to  the  marshal  for  serving  at  Cranberry  Isle 
a  subpoena  from  the  circuit  court  for  the 
district  of  Massachusetts  must  be  limited  to 
liis  actual  travel  within  his  district  from 
Portland  to  Cranberry  Isle,  and  cannot  in- 
clude the  constructive  travel  from  Boston  to 
Portland,  amounting  to  $6.48,  and  that  the 
marshal  is  entitled  to  recover  the  rest  of  the 
sums  charged  for  travel  to  serve  precepts.' 
In  regard  to  item  6,  the  counsel  for  the  United 
States  savs  that  the  claim  is  for  travel  fee 
on  more  than  one  writ,  the  writs  being  served 
on  different  persons,  in  different  cases  in  the 
course  of  one  trip;  and  that  the  same  ques- 
tion is  involved  in  No.  783,  United  States  v. 
Fletcher,  submitted  at  this  term.  The  coun- 
sel for  the  United  States,  in  his  brief  in  No. 
783,  relies  on  the  same  provision  of  the  Act 
of  February  22,  1875,  c.  95,  sec.  7  (18  Stat. 
334 ) ,  which,  recited  above,  referring  to  clerks, 
marshals,  etc.,  provides  that  *no  such  officer 
or  person  shall  become  entitled  to  any  allow- 
ance for  mileage  or  travel  not  actually  and 
necessarily   performed   under   the   provisions 


of  existing  law.'  But  we  think  the  view  of 
Attorney  General  Devens,  in  his  opinion  of 
October  10,  1878  (16  Op.  Atty.-Gen.  165,  169) 
cited  ^nd  quoted  in  the  opinion  of  the  circuit 
court  in  the  present  case,  is  the  correct  view 
on  the  subject;  and  that  the  item  was  prop- 
erly allowed." 

In  Steenerson  v.  Polk  County,  68  Minn. 
509,  71  N.  W.  687,  the  court  said:  "The- 
first  question  presented  arises  upon  the  claim, 
for  mileage  in-  serving  seventy^four  bencli. 
warrants  in  traveling  3,182  miles.  ErcIol 
bench  warrant  was  issued  against  one  in- 
dividual, and  in  making  service  upon  all  of 
them  the  plaintiff  made  thirteen  distinct 
trips,  and  charged  for  each  bench  warrant 
full  mileage,  although  he  served  from  tliree- 
to  eleven  on  each  trip  to  the  village  wliere 
the  persons  named  in  the  bench  warrant- 
resided.  The  trial  court  ruled  that  the  plain- 
tiff was  entitled  to  recover  only  one  mileage 
for  all  of  the  bench  warrants  served  upon 
each  trip.  G.  S.  1894,  sec.  5550,  provides, 
that  the  sheriff  shall  receive  as  fees  for  trav^ 
eling  in  making  any  service  upon  any  writ  or 
summons  10  cents  per  mile  for  going  and 
returning,  to  be  computed  from  the  place 
where  the  court  is  usually  held.  This  writ 
or  bench  warrant  comes  within  this  provision. 
Til  is  section  further  provides  that  the  sheriflT 
shall  receive  for  summoning  grand  or  petit 
jurors  50  cents  for  each  juror  summoned,  and 
mileage  at  15  cents  per  mile  for  the  number 
of  miles  necessarily  traveled  in  summoning 
the  panel.  It  also  further  provides  that  he 
shall  receive  for  serving  subpoenas  50  cents 
for  each  witness  summoned,  and  mileage  a» 
in  service  of  a  summons;  but,  when  two  or 
more  witnesses  live  in  the  same  direction, 
mileage  shall  be  charged  only  for  the  furthest. 
Now,  it  is  difficult  to  understand  why  the 
two  latter  clauses  referred  to  restrict  the 
sheriff's  compensation,  and  omit  it  as  to  the 
first  one  in  question,  unless  it  was  intended 
to  allow  him  mileage  upon  each  writ  wheu 
he  has  served  several  writs  against  different 
persons  in  distinct  causes,  although  he  trav- 
eled the  same  route  at  the  same  time  in 
making  such  service.  We  can  here  apply  the 
familiar  maxim  that  ^the  mention  of  one 
limitation  upon  the  officer's  right  to  mileage 
should  be  deemed  the  exclusion  of  the  other/ 
In  the  paragraph  restricting  the  charges  to- 
50  cents  for  each  juror  summoned,  the  mile- 
age is  increased  5  cents  per  mile  over  that 
for  serving  a  writ  or  summons,  and  is  fifty- 
cents  less  for  service  of  the  summons  than  for 
service  of  a  writ  or  summons  in  other  cases, 
and  the  miles  traveled  for  which  he  can  draw 
pay  are  restricted  to  those  which  he  neces- 
sarily travels  in  summoning  the  paneL 
There  are  a  large  number  of  jurors  in  each 
panel,  and  the  fee  charged  for*  each,  with  the 
increased  fee  as  mileage,  makes  a  reasonable 
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compensation,  and  he  is  therefore  restricted 
to  the  mileage  necessarily  traveled  in  sum-. 
moning  the  whole  panel.  The  language  ex- 
pressly limits  his  charges,  and  he  could  not 
charge  for  each  trip  in  summoning  each  juror 
separately,  unless  each  lived  in  an  entirely 
different  direction  from  the  others.  Where 
two  or  more,  or  all,  could  be  summoned  by 
making  one  trip,  he  could  only  charge  for 
such  trip  at  the  rate  of  15  cents  per  mile." 
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Attoriiejs  —  Compensation  —  Reason" 
ableness  of  Amount. 

A  fee  of,  say,  $33,500  may  be  well  earned 
in  the  defense  of  a  suit  for  interdiction, 
brought  by  the  children  and  heirs  against 
their  mother,  contested  during  a  period  of 
nearly  three  years,  involving  the  civil  life  and 
the  liberty  of  the  defendant  and  her  control 
of  an  estate  appraised  at  nearly  $350,000,  and 
terminating  in  its  abatement  by  reason  of  the 
death  of  the  defendant. 
»     [See  note  at  end  of  this  case.] 

Agency  —  RiKht  of  Agent  to  Compen- 
sation —  Eifeot  of  Appointment  oi 
Gnardian  for  Principal. 

Where  one  contracts  to  pay  another  a 
salary  for  a  fixed  term  of  years  for  managing 
an  estate,  but,  before  the  expiration  of  such 
term,  is  made  defendant  in  a  suit  for  inter- 
diction, in  which,  by  an  ex  parte  order  of 
court,  an  administrator  pro  tern  is  appointed 
to  manage  the  estate;  and  the  manager,  un- 
der the  contract,  acquiesces  in  such  appoint- 
ment, and  without  asserting  any  rights,  as- 
sists the  administrator,  who  is  subsequently 
paid  •for  the  management,  under  a  judgment 
obtained  contradictorily  with  the  formei 
manager,  who,  by  that  time,  has  become  the 
executor  of  the  deceased  owner  of  the  estate, 
but  who  still  asserts  no  claim  under  his  con- 
tract, such  manager  cannot  thereafter  recover 
his  salary  for  the  balance  of  the  term  fixed  by 
buch  contract. 

Pbysidans  and  Surgeons  —  Compensa- 
tion —  Oonstrnction  of  Contra,ct. 

Where  the  services  of  a  specialist  are  en- 
ga^  under  a  contract  that  tliey  shall  be 
paid  a  certain  sum  in  the  event  of  certain 
specified  possible  happenings  and  a  larger 
amount  in  the  event  of  other  happenings,  they 
can  only  recover  according  to  their  contract, 
and,  if  the  specified  possible  happenings  do 
not  happen,  cannot  recover  the  larger  amount. 

Burden  of  Pro-ring  Nature  of  Serrices. 

One  who  seeks  to  recover  for  medical  serv- 
ices  upon   the   basis   of  consultations   at   so 
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much  per  consultation  or  per  visit  should  be 
able  to  show  how  many  consultations  or  visits 
were  had  or  made. 

Parent  and  ClUld  —  Serrioes  Rendered 
to  Parent  —  Implied  Agreement  for 
Compensation. 

Where  a  married  daughter  and  her  family, 
or  husband,  live  at  the  house  and  at  the  ex- 
pense of  her  mother,  who,  being  made  defend* 
ant  in  a  suit  brought  by  her  other  children 
for  her  interdiction,  is  provided,  at  her  own 
expense,  with  such  medical  attention,  nurses, 
and  servants  as  she  needs,  and  no  question 
of  paying  her  daughter  for  her  care  and  at- 
tention is  suggested,  a  claim  therefor  against 
the  succession  of  the  mother  is  properly  re- 
jected, the  more  especially  where  it  appears 
that  the  daughter  is  one  of  two  heirs  who 
receive  under  the  will  of  the  mother  one-third 
of  a  considerable  estate  over  and  above  the 
legitime  to  which  the  law  entitles  thein. 

Executors  and  Administrators  —  Col- 
lection of  Assets  —  Money  in  Hands 
of  Heirs. 

The  question  of  the  obligation  of  one  or 
more  of  the  heirs  of  an  estate  to  collate  money 
paid  to  them,  by  consent  of  their  coheirs, 
prior  to  the  appointment  of  the  executor,  is 
one  which  the  executor  may  leave  to  the  heirs 
for  settlement. 

(Syllabus  by  court.)        ^ 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans:    Ellis,  Judge. 

In  succession  of  Widow  A.  Pons.  From 
judgment  rendered  on  oppositions  to  final  ac- 
count of  P.  L.  Fourchy,  testamentary  exec- 
utor, opponents  Mrs.  Alice  Veazey  et  al., 
appeal.  The  facts  are  stated  in  the  opinion. 
Modified. 

Dwt,  Keman  d  Dart  for  appellants  Veazey 
et  al. 

P,  L.  Fourchy  and  Woodville  d  Woodville, 
pro  se. 

William  J,  O'Hara  for  appellants  O'Hara 
et  al. 

[723]  Monroe,  C.  J.— This  matter  is 
brought  before  the  court  by  appeals  from  a 
judgment  upon  oppositions  to  the  final  ac- 
count of  the  executor.  The  appellants  are 
Mrs.  Veazey  and  others,  heirs  at  law,  and 
testamentary,  P.  L.  Fourchy  and  Woodville 
&  Woodville,  P.  L.  Fourchy  individually  and 
as  testamentary  executor.  Drs.  O'Hara,  Mi- 
oton,  and  Pothier,  Dr.  O'Hara  individually, 
and  Mrs.  Suarez.  **Mrs.  Veazey  and  others" 
(including  all  the  heirs  except  Mrs.  Suarez) 
are  now  insisting  upon  their  oppositions  only 
as  to  the  following  items,  which  were  allowed 
by  tlie  executor  but  reduced  or  disallowed  by 
the  trial  court,  to  wit: 

(1)  The  item  of  $30,810,  less  $10,000  paid 
by  consent,  claimed  by  P.  L.  Fourchy  and 
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Woodville  &  Woodville  as  balance  of  attor- 
ney's fees. 

"(2)  The  item  of  $18,500  claimed  by  P.  L. 
rourcliv  as  balance  due  under  contract  with 
decedent. 

(3)  Tlie  item  of  $3,000  claimed  by  Drs. 
[724]  O'Hara,  >Iioton,  and  Pothier  for  serv- 
ices as  experts. 

(4)  The  item  of  $1,000  claimed  by  Dr. 
O'Hara  for   medical  services. 

The  remaining  appellants  are  asking  that 
the  judgment  appealed  from  be  amended,  and 
that  they  have  judgjuent  for  the  amounts 
claimed  by  them  and  recognized  by  the  ex- 
ecutor. After  a  brief  preliminary  statement, 
wo  shall  proceed  to  the  consideration  seriatim 
of  tlie  oppositions  and  claims  thus  mentioned. 

On  November  27,  1012,  the  heirs  of  the 
decedent,  with  exception  of  her  daughter, 
Mrs.  Suarez  (being  four  married  daughters 
and  a  grandson),  brought  a  suit  for  the  inter- 
diction of  their  mother  and  grandmother, 
who  was  then  past  seventy  years  of  age, 
and  caused  an  administrator  pro  tempore 
to  be  placed  in  charge  of  her  estate,  though 
it  was  being  honestly  and  efficiently  admin- 
istered by  P.  L.  Fourchy,  whom  the  owner 
herself  had  selected,  and  who  was  discharging 
his  functions  under  a  contract  which  had  still 
three  vears  or  more  to  run,  and  wherebv  he 
was  to  receive  an  annual  salary  of  $o;000 
during  that  period.  Mr.  Fourchy  and  Messrs. 
Woodville  &  Woodville  were  then  employed 
to  defend  the  suit  so  brought,  and  discharged 
their  obligations  in  that  respect  until  about 
the  middle  of  September,  1015,  when  their 
client  died,  at  which  time  tlie  suit  was  pend- 
ing in  the  district  court,  awaiting  retrial, 
under  a  judgment  of  this  court  remanding 
it  for  the  admission  of  certain  testimony. 

1.  Tlie  Messrs.  Fourchy  and  Woodville  & 
Woodville  fixed  upon  $34,310  as  a  proper  fee 
to  be  charged  for  their  services  in  the  inter- 
diction proceedings  and  others  incidental 
thereto,  that  amount  representing  10  per 
cent  of  the  appraised  value  of  the  es- 
tate of  their  client  as  shown  bv  the  in- 
ventory  taken,  at  the  inception  of  those  pro- 
ceedings. The  sum  of  $3,500  was  paid  on 
account  of  the  fee  to  be  charged  by  the  ad- 
ministrator pro  tempore,  though  it  does  not 
appear  that  he  was  told  [723]  what  the 
total  charge  would  be,  and  $10,000  was  paid 
on  the  same  account,  by  consent  of  parties 
and  without  prejudice  to  the  position  of 
either  side,  after  the  filing  of  the  account 
that  we  are  now  considering,  so  that  the 
amount  really  in  dispute  at  present  is  $20,- 
810.  After  considering  the  evidence,  showing 
that  the  estate  of  Mrs.  Pons  was  appraised 
at  $343,100.79,  in  the  interdiction  proceeding 
(in  1912),  that  at  her  death  in  September, 
1015,  it  was  appraised  at  $310,440.53,  and 
that  the  amount   now   in   the  hands  of   the 


executor  for  distribution  is  $134,128.24,  and 
after   considering   the  evidence  showing   the 

'  time  actually  spent  in  court  during  the  inter- 
val between  the  dates  thus  mentioned  by 
Mrs.  Pons*  attorneys  in  their  efforts  in  her 
behalf,  and  other  services  rendered  by  them, 
the  learned  counsel  for  the  heirs  make  a 
n'sum6  of  the  situation  and  state  their  view 
of  the  question  to  be  decided  as  follows: 

"Therefore  they  spent  in  court  during  3 
years,  in  all,  80  days.  We  imagine  that  any 
reputable  lawyer  would  be  glad  to  take  em- 
ployment in  this  or  any  other  case  at  $50 
per  diem  for  trial  work,  and  would  consider 

'  himself  well  paid.  We  say  this  with  all  the 
greater  confidence  because  in .  the  parish  of 
Orleans  the  lawyer's  trial  work,  as  a  rule, 
leaves  his  mornings  and  evenings  and  Satur- 
days free.  .  .  .  Besides  this,  .  .  .  the 
actual  court  work  was  not  consecutive,  but 
spread  out  through  the  months,  a  day  now, 
and  2  or  3  days  then,  the  highest  number  of 
days  being  10  and  12,  respectively.  .  .  . 
Granting,  now,  that  we  should  add  time  for 
the  study  of  the  case,  the  interviewing  of  the 
witnesses,  the  consultation  with  e.xperts,  and 
that  it  should  be  compensated  as  the  same 
rate,  the  record  is  silent  as  to  the  time  ex- 
pended in  such  work,  but  any  active  lawyer 
would  say  at  once  that  a  case  of  this  kind 
would  not  be  worked  on  consecutively;  the 
other  work  of  a  lawyer's  life  would  be  attend- 
ed to;  in  other  words,  it  does  not  consume  the 
whole  of  the  day  or  night.  But  we  can  go 
further  and  listen  to  the  widest  suggestion 
about  the  length  of  time  thus  consumed,  and 
yet  we  could  not  bring  ourselves  to  admit, 
in  the  absence  of  actual  diary  entries  or 
contemporary  notes,  or  specific  proof,  that  a 
greater  time  was  consumed  than  that  actually 
spent  before  the  courts.  There  is  no  such 
proof  in  this  record;  that  is,  the  testimony 
establishes  no  fixed  times  or  periods  of  work 
on  study,  preparation,  etc.  There  are  no  con- 
temporary diary  entries,  no  contemporary 
notes,  not  even  specific,  positive  testimony 
showing  [726]  the  necessary  data  upon  which 
to  base  an  estimate.  The  oral  testimony  is 
all  vague  and  general.  Under  such  circum- 
stances, with  the  burden  of  proof  on  the 
claimants  to  make  their  case  certain,  we 
think  we  are  entirely  liberal  in  crediting 
them  with  a  period  of  study  and  preparation 
equal  to  the  time  used  up  in  court.  This 
would  be  89  days  for  preparation  and  80 
days  in  court,  or  178  days,  at  $50  per  diem, 
would  make  $8,900.  To  this  figure  and  to 
this  allowance  of  time  we  should  add  the 
work  in  preparing  briefs  in  the  appellate 
court  and  the  arguments  there.  .  .  . 
Those  briefs  are  before  vour  honors,  and  vou 
are  the  best  judges  of  the  nature  of  the  work 
and  of  the  time  spent  in  the  confection  there- 
of and  in  the  oral  arguments.     All  of  this 
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work  was  in  this  court  except  one  minor 
case,  a  habeas  corpus  before  the  Court  of  Ap- 
peals, which  was  denied  on  preliminary 
application.  Considering  all  the  foregoing, 
we  suggest  that  a  fee  of  $4,500  would  be  a 
liberal  allowance  for  the  work  in  the  appel- 
late courts.  Those  two  sums,  $8,900,  plus 
$4,500,  equals  $13,400.  The  claimants  have 
already  received  $13,500.  Tlie  judgment  be- 
low, which  allowed  $20,000  additional,  is 
manifestly  excessive." 

What  may  appear  to  be  "silence"  and 
"vagueness"  to  a  person  who  is  interested 
in  hearing  and  taking  into  account  particular . 
sounds  and  expressions  may  be  the  most 
pronounced  vociferousness  and  definiteness  to 
another  who  is  concerned  about  something 
else.  Mr.  Fourchy,-as  a  witness  in  behalf  of 
himself  and  associates,  makes  a  statement  of 
this  case  as  he  sees  it,  and  is  corroborated 
by  the  testimony  of  one  of  the  Messrs.  Wood- 
ville,  and  also  by  the  impression  produced 
upon  the  minds  of  the  trial  judge  and  of  the 
members  of  this  court  by  the  proceedings  in 
their  courts,  respectively;  and  the  statement 
so  made,  under  oath,  is  entirely  uncontra- 
dicted in  so  far  as  any  of  the  facts  included 
therein  are  concerned.  He  says  that  his 
adversaries  on  one  occasion  obtained  an  order 
of  court  (upon  an  ex  parte  application  as  we 
understand)  revoking  an  allowance  for  the 
maintenance  of  Mrs.  Pons ;  that  he  was  there- 
fore obliged  to  maintain  her  at  his  own  ex- 
pense for  several  weeks  before  he  could  get 
the  order  rescinded;  and  that  he  and  his 
associates  found  it  necessary  that  one  or  the 
other  should  visit  the  court  [727]  every  day 
during  the  pendency  of  the  litigation^  both 
before  the  court  opened  and  after  it  ad- 
journed, in  order  to  be  able  at  once  to  make 
answer  to  applications  of  a  similar  character. 
He  was  asked: 

"Mr.  Fourchy,  during  all  the  time  that 
this  litigation  was  going  on,  up  to  the  time 
that  Messrs.  Dart,  Kernan  &  Dart  appeared 
in  the  case,  was  there  ever  a  day  that  either 
you  or  some  member  of  the  firm  of  Woodville 
&  Woodville  did  not  go  to  court  and  examine 
the  record,  to  see  if  anything  had  been  filed  ?** 

And  he  replied  that  there  "was  not  a  day ;  " 
that  he  arranged  to  be  notified  whenever  the 
senior  counsel  then  representing  the  heirs  ap- 
peared in  the  building,  and  made  it  his  bus- 
iness to  be  there;  that  the  counsel  on  one 
occasion,  at  4  o'clock  in  the  afternoon,  made 
an  application  to  tlie  Court  of  Appeal  on  be- 
half of  the  grandson,  who  at  another  time 
kidnapped  •  his  grandmother,  for  a  writ  of 
habeas  corpus  to  liave  her  produced;  that  he 
immediately  got  in  touch  with  the  judges, 
made  his  explanation,  and  the  writ  was  re- 
fused, and  that  similar  applications  were 
made  in  the  district  court  and  in  this  court, 
all  of  which  were  answered  before  they  could 


OF  PONS.  941 

be  acted  on,  and  all  of  which  were  refused; 
that  every  effort  was  made  by  adverse  counsel 
to  have  tlie  old  lady  brought  into  court;  that 
arrangements  were  made  to  have  her  photo- 
graphed; that  he  thinks  that  such  an  expe- 
rience during  the  last  few  months  of  her  life 
would  have  "killed  her  then  and  there;  ** 
that  by  way  of  preparation  for  the  second 
trial  (after  the  case  was  ronumded)  he  had 
found  and  interro.^ated  (at  the  offices  of  the 
expert  alienists)  GO  or  70  witnesses,  who  had 
known  Mrs.  Pons  prior  and  up  to  the  filing 
of  the  suit  for  interdiction. 

By  far  the  greater  portion  of  the  matter 
upon  the  basis  of  which  the  question  here 
presented  is  to  be  decided  was  within  the 
immediate  judicial  cognizance  of  the  trial 
judge,  and  no  inconsiderable  part  of  it  has 
also  fallen  within  the  cognizance  of  thia 
[728]  court.  Pons  v.  Pons,  137  La.  25,  68 
So.  201;  Ruiz  v.  Pons,  141  La.  110,  74  So. 
713;  Succession  of  Pons,  141  La.  331,  75 
So.  70.  We  are  therefore  able,  in  concurring 
in  the  conclusions  reach^  by  our  learned 
brother  of  the  district  court,  to  corroborate 
to  a  large  extent  the  findings  upon  which 
they  are  based;  and,  tliat  being  the  case 
(with  some  reservation  merely  as  to  the  effect 
of  the  decisions  of  this  court  in  the  Francke 
and  Watson  cases,  to  which  he  refers),  we 
include  in,  and  make  part  of,  this  opinion, 
the  ably  prepared  reasons  for  judgment 
handed  down  by  him  upon  the  issue  under 
consideration,  to  wit: 

"Reasons  for  Judgment  of  Hon.  T.  C.  W.  Ellis, 

Judge  of  the  Civil  District  Court, 

Pariah  of  Orleans. 

"Tlie  opponents  to  the  executor's  account 
are  the  heirs  of  age  of  Mrs.  Pons,  and  were 
the  plaintiffs  in  the  suit  to  interdict  her. 

"Their  first  opposition  to  be  considered 
questions  the  amount  of  the  fees  of  Mr.  P.  L. 
Fourchy  and  Messrs.  Woodville  &  Woodville, 
for  their  services  rendered  to  her  in  tliat 
suit,  and  to  her  estate,  in  matters  growing 
out  of  said   suit. 

"The  charge  is  $30,810.  Mrs.  Pons*  estate 
was  valued  at  about  $343,100.79.  The  litiga- 
tion began  in  Xovcmber,  1012,  and,  on  the 
issue  of  interdiction,  ended  in  September, 
lOlo,  but  continued,  as  to  numerous  inciden- 
tal issues,  suoli  as  liability  for  costs,  opposi- 
tion to  tlie  final  account  of  the  administrator 
pro  te-nporc,  etc..  which  were  settled  finally 
in  the  Supreme  Court  in  the  early  summer  of 
1017. 

"These  services  cover  a  period  of  four  yeara 
and  several  months  of  active,  and  at  time* 
strenuous  and  extraordinary,  litigation. 

"In  their  testimony  Mr.  Fourchy  and  Mr. 
Woodville  on  the  trial  of  the  oppositions  re« 
count  in  detail  their  services  to  Mrs.  Pon» 
and  they  estimate  their  value  at  the  sum 
claimed  and  stated  in  the  account. 
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**In  support  of  their  evidence  they  offered 
the  folios  of  the  volumes  that  malce  up  the 
record  of  that  litigation,  and  put  in  evidence 
the  testimon}^  of  several  members  of  this 
bar  who,  as  experts,  declared  the  amount  of 
fees  charged  fair  and  just. 

'*The  opponents  offered  no  proof  in  re- 
buttal. 

"If  the  case  submitted  was  only  an  ordina- 
ry one,  the  rule  that  a  claimant  is  only 
required  to  establish  his  demand  by  the  pre- 
ponderance of  evidence  would  readily  compel 
judgment  against  the  opponents. 

"But,  instead,  it  is  of  tliat  class  of  cases 
where  all  the  services  rendered  passed  under 
the  eye  and  immediate  presence  of  the  judge, 
and  where  [729]  he  is  clothed  by  the  juris- 
prudence with  some  measure  of  power  to  de- 
termine for  himself  and  on  his  own  conscience 
the  quantum  that  should  be  fixed. 

"I  recognize  the  responsibility  involved  in 
this  appeal  to  the  sense  of  right,  this  appeal 
to  the  conscience,  for  equal  and  exact  justice, 
and,  after  all  the  serious  consideration  of 
which  I  am  capable,  I  have  recorded  my 
judgment  that  the  amount  charged  by  these 
attorneys  is  reasonable  and  just,  and  ought 
to  be  paid. 

"My  reasons  for  this  conclusion  I  will  now 
briefly   state: 

"(1)  Shortly  after  these  opponents  sued 
to  have  their  mother  (Mrs.  Pons)  interdicted 
she  was  kidnapped  whilst  returning  from  one 
of  her  usual  daily  drives,  and  forcibly  taken 
from  her  own  home,  and  delivered  to  one  of 
them,  where  she  was  deprived,  if  not  of  her 
liberty,  certainly  of  her  tisual  comforts  and 
enjoyments. 

"A  system  of  annoyances,  amounting  to 
malicious  mischief,  was  also  put  in  operation 
against  her  home,  such  as  cutting  the  phone 
and  light  wires,  etc. 

"Under  all  this  the  condition  of  Mrs.  Pons 
became  rapidly  worse.  Hardly  a  day  passed 
during  the  many  weeks  of  her  forcible  deten- 
tion from  her  home  that  these  attorneys  did 
not  confer  with  me,  as  judge,  earnestly  re- 
questing that  I  interfere  and  restore  her  to 
her  home,  put  her  in  care  of  her  daughter, 
who  lived  with  her,  with  her  own  servants 
and  trained  nurses  and  a  physician  of  her 
own  sex,  to  administer  to  her,  and  police 
guards  to  protect  her  and  her  home  from 
intrusion  and  annoyance. 

"When  finally  1  acted,  and  compelled  her 
return  to  her  own  home,  she  was  almost  in 
a  dying  condition. 

"I  am  satisfied,  if  her  attorneys  had  not 
secured  this  judicial  action  from  me,  that 
death  would  have  ended  all  her  troubles  in 
the  spring  of  1913,  less  than  six  months  after 
the  interdiction  suit  was  filed. 

"After  her  return  to  her  own  home,  under 
the  protection  and  care  that  was  secured  for 


her  by  her  attorneys,  she  grew  rapidly  better, 
and  lived  in  comfort  and  happiness  until  her 
death  in  September,  1915. 

"It  is  not  an  overstatement  to  isay,  as  the 
result  of  the  foregoing,  that  these  attorneys 
saved  her  life,  and  gave  her  the  security  and 
comforts  of  her  own  home,  and  all  the  hap- 
piness that  was  possible,  under  the  circum- 
stances, during  the  last  thirty  months  of 
her  existence. 

"If  they  had  done  nothing  more  for  her, 
considering  her  estate  of  $343,100.79,  their 
fee  of  $30,810,  it  seems  to  me,  would  not  be 
excessive.  i 

"(2)  As  soon  as  Mrs.  Pons  was  returned 
to  her  own  home  after  her  kidnapping  and 
forcible  detention  of  nearly  two  months,  the 
plaintiffs  made  systematic  attempts  to  again 
have  her  taken  from  her  home,  and  put  in  a 
public  sanitarium  or  retreat. 

"This  began  by  representations  and  sugges- 
tions to  that  effect,  accompanied  by  the  rec- 
ommendation of  at  least  one  of  their  expert 
physicians. 

[730]  "When  this  was  refused,  habeas  cor- 
pus proceedings,  to  effect  the  same  purpose, 
were  taken  before  Judge  Parker  of  division 
D  of  this  court,  before  the  Court  of  Appeal, 
with  final  application  to  the  Supreme  Court; 
all  of  which  failed. 

"Process  to  force  her  attendance  at  court 
as  a  witness  by  attachment  was  persistently 
applied  for,  with  the  purpose,  as  it  seemed 
to  me,  to  harass  and  worry  her,  in  her  feeble 
condition,  and,  if  possible  to  break  her  down. 

"The  record  shows  all  this,  and  that 
throughout  these  attorneys  were  active  in  her 
defense  and  protection,  and  were  successful. 

"(3)  Another  weighty  consideration  is 
found  in  the  fact  that  these  attorneys  Qefeat- 
ed  the  interdiction. 

"Mrs.  Pons,  after  near  three  years  of  lit- 
igation, died  free  from  any  decree  of  inter- 
diction. 

"The  judgment  of  the  district  court  was  in 
her  favor,  dismissing  the  plaintiffs'  suit. 

"It  is  true  that  that  judgment  was  set 
aside,  and  the  case  was  remanded,  but  this 
was  on  the  bill  of  exceptions  of  these  attor- 
neys, complaining  that  the  judge  had  refused 
to  hear  testimony  in  her  behalf,  offered  to 
prove,  that,  when  the  interdiction  suit  was 
brought,  she  was  mentally  and  physically  as 
well  as  she  had  been  for  years;  that  she  was 
not  a  subject  for  interdiction,  and  that  the 
pitiful  condition  in  which  the  learned  experts 
found  her  was  due  to  the  distress  caused  by 
the  suit  of  her  daughters  to  interdict  her, 
accompanied  by  the  sequestration  of  her  es- 
tate in  the  hands  of  an  administrator  pro 
tempore,  and  followed  by  her  violent  kid- 
napping and  forcible  detention  away  from  her 
own  home. 
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'This  was  the  theory  of  the  defense,  plead- 
ed by  these  attorneys  in  their  answer,  and 
never  lost  sight  of  by  them  at  any  time  dur- 
ing the  litigation. 

"That  it  impressed  the  justices  of  the  Su- 
preme Court  is  shown  by  the  opinion  .  .  . 
and  the  order  remanding  the  case  and  direct- 
ing the  district  judge  to  hear  the  offered  and 
excluded  witnesses,  and  to  determine  whether 
or  not  at  the  time  the  suit  was  brought  the 
mental  and  physical  condition  of  Mrs.  Pons 
was  such  as  to  justify  her  interdiction. 

''I  had  sustained  the  plaintiffs'  objection, 
and  excluded  the  offered  testimony,  because, 
on  all  the  eTidence  that  the  plaintiffs  had 
brought,  there  was  shown  no  necessity  for 
the  interdiction,  and,  according  to  the  juris- 
prudence, this  was  an  essential  condition, 
sine  qua  non,  as  settled  in  the  case  of  Francke 
V.  His-  Wife,  29  La.  Ann.  302;  and  Interdic- 
tion of  Watson,  31  La.  Ann.  759. 

"It  was  against  the  most  earnest  insistence 
of  these  attorneys  for  Mrs.  Pons  that  I  sus- 
tained the  plaintiffs*  objection  and  ruled  out 
the  evidence  offered  by  them. 

"They  were  right,  and  the  judge  was  wrong, 
was  the  judgment  of  the  Supreme  Court,  and 
it  was  on  their  bill  of  exceptions  that  the 
case  was  remanded. 

"When  the  trial  was  reopened  in  the  dis- 
trict court,  they  produced  the  excluded  tes- 
timony. 

"They  established  her  mental  capacity  to 
make  [731]  her  last  will  and  testament  so 
completely  that  when  she  died  there  was  no 
opposition  to  its  probate  and  execution,  and 
.her  succession  has  been  administered,  and  is 
in  the  last  stages  of  settlement,  under  that 
last  will  and  testament,  whose  date  was  not 
long  prior  to  the  suit  for  the  interdiction, 
and  whose  execution  by  Mrs.  Pons  was  alleged 
by  the  plaintiffs  as  a  ground  for  her  interdic- 
tion. 

"These  attorneys  brought  witness  after  wit- 
ness, and  by  them  established  facts  that  were 
sufficient  to  defeat  the  interdiction  suit. 

"The  court's  vacation  interrupted  the  trial, 
and  before  it  reconvened  Mrs.  Pons  died. 

"I  have  no  doubt  that,  if  she  had  lived, 
and  the  evidence  had  all  been  heard,  judgment 
would  have  followed  dismissing  the  suit  to 
interdict  her  at  the  plaintiffs'  cost. 

"At  all  events  these  attorneys  were  success- 
ful  during  the  nearly  three  years  in  their 
defense,  and  it  is  my  belief  that  only  Mrs. 
Pons'  death  prevented  final  judgment  in  her 
favor. 

"Successful  results  enter  larcelv  into  con- 
sideration,  when  fixing  the  measure  of  pro- 
fessional compensation. 

"If  she  had  lived,  and  had  obtained  judg- 
ment rejecting  the  demand  of  these  opponents, 
as  plaintiffs,  to  interdict  her,  I  have  no  doubt 
that  she  would  have  compensated  her  attor- 
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neys  by  perhaps  a  much  larger  amount  than 
they  claim,  for  their  successful  services  iu 
saving  and  prolonging  her  life,  for  freeing 
her  from  interdiction,  and  for  restoring  to  her 
tlie  free  enjoyment  and  control  of  her  ample 
fortune. 

"All  that  the  voluminous  record  of  the  pro- 
ceedinps  against  her  shows  justifies,  I  think, 
this  belief. 

"Accurate  judgment  and  skill  are  equally 
elements  for  consideration. 

*'The  diagnosis  is  the  test,  with  the  physi- 
cian and  surgeon. 

"The  discernment  of  the  vital  position  for 
defense  or  attack,  and  directing  all  operations 
through  extended  territory,  with  an  eye  single 
to  that  strategic  position,  mark  the  great 
military  leader. 

"And  so  it  is  with  the  lawver. 

"His  services  to  his  client  are  best  dis- 
played in  his  ability  to  grasp  the  controlling 
fact,  or  facts,  of  the  particular  case,  and  to 
establisli  these  by  proofs,  knowing  that  the 
law,  when  applied  to  them,  will  result  in 
favorable  judgihent. 

"(4)  Another  consideration  that  has  in- 
fluenced my  finding  in  their  favor  is  found 
in  the  assiduous  services  rendered  in  the 
matter  of  the  provisional  administration 
pending  the  interdiction  suit  and  after  its 
termination  by  Mrs.  Pons'  death. 

"The  testimony  of  Mr.  Roberts,  president 
of  the  bank  that  was  the  administrator  pro 
tempore,  shows  that  he  continually  conferred 
with  Mr.  Fourchy  in  all  matters,  great  and 
small,  affecting  the  estate  of  Mrs.  Pons. 
There  was  no  detail,  from  the  ratproofing  of 
houses  to  the  renewal  of  the  large  mortgage 
resting  on  one  of  [732]  the  properties,  in  the 
adjustment  of  which  Mr.  Fourchy  was  not  a 
participant,  acting  in  behalf  of  himself  and 
Messrs.  Woodville  &  Wodflville. 

"And  on  their  opposition  to  the  final  ac- 
count of  the  administrator  pro  tempore  their 
services  cut  down  the  fees  and  expenses 
charged  against  Mrs.  Pons'  succession  by 
some  $15,000. 

"Taking  all  these  facts  and  matters  sug- 
gested by  the  record,  and  applying  tliose  prin- 
ciples which  jurisprudence  has  estal)lishe(l  for 
fixing  the  compensation  due  for  professional 
services,  I  have  found  that  the  amount 
charged  is  reasonable,  and  that  it  has  been 
honestly  earned." 

2.  By  a  written  obligation  of  date  December 
30,  1010,  Mrs.  Pons  bound  herself  to  pay 
Mr.  Fotirchv  $5,000  a  vear  for  five  ve:irs  "as 
a  retainer"  for  services  such  as  he  had  previ- 
ously been  rendering,  and  which  were  not  to 
include  those  of  a  professional  character  in 
tlie  courts  of  the  state  or  elsewhere.  At  the 
time  of  the  institution  of  the  suit  for  inter- 
diction he  had  received  $5,000  as  in  full  for 
the    year    ending    December    30,    1911,    and 
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$1,500  on  account  of  hie  salary  for  the  year 
ending  December  30,  1912.  However,  when 
on  Xovember  27,  1912,  the  order  was  made 
appointing  the  administrator  pro  tempore, 
he  immedintelv,  and  for  reasons  which  were 
satisfactory  to  Iiimself  and  entirely  credit- 
able, turned  over  to  that  oflieial  without  pro- 
test the  business  to  which  he  was  thus  at- 
tending and  the  papers  relating  thereto.  Nor 
does  it  appear  that  he  thereafter  complained 
that  it  had  been  taken  from  him.  To  the 
contrary,  he  rendered  great  assistance  to  the 
administrator  (one  of  the  banks)  until  the 
death  of  Mrs.  Pons,  nearly  two  years  later, 
and,  as  her  executor,  litgated  with  the  ad- 
ministrator and  its  attornejrs  concQrning  the 
compensation  to  be  allowed  them,  the  aggre- 
gate amount  of  which  was  fixed  by  this  court 
at  $1.),000,  being  a  reduction  of  $15,000,  from 
the  amount  claimed. 

We  are  of  opinion  that  the  proper  time  for 
Mr.  Fourchy  to  have  asserted  his  right  to 
render  the  services  and  demand,  the  compen- 
sation in  question  was  when  the  administra- 
tor was  appointed  and  was  demanding  to  be 
[733]  paid,  and  that  it  is  now  too  late  for 
him  to  claim  from  the  succession  compensa- 
tion for  services  understood  to  be  rendered  by 
him  without  charge  to  the  administrator. 
The  judgment  appealed  from  allowed  him 
$3,500  as  balance  due  for  the  year  ending 
December  30,  1912.  Counsel  for  the  lieirs 
contend  that  the  amount  should  be  reduced 
to  $3,083.33,  and  we  adopt  that  view. 

3.  On  April  14,  1913,  Mr.  Fourchy  and  his 
associates  engaged  the  services  of  Drs. 
0*Hara,  Pothier,  and  Mioton,  as  expert  alien- 
ists, to  aid  them  in  their  defense  of  the  then 
pending  suit,  under  a  written  contract  read- 
ing, as  to  the  terms,  as  follows: 

'*In  consideration  of  said  employment,  said 
Fourchy,  agent  and  attorney  in  fact,  agrees 
to  pay  to  said  0*Hara,  Pothier,  and  Mioton 
the  sum  of  $1,200,  to  be  divided  between  them, 
and,  in  the  event  that  said  interdiction  pro- 
ceedings are  dismissed  by  judgment  in  favor 
of  said  Mrs.  Pons,  then  the  said  ,  .  » 
agent  .  .  .  agrees  to  pay  ...  an 
additional  sum  of  $1,800  to  be  divided  be- 
twcon  them.  In  case  said  interdiction  pro- 
coedinjys  are  abandoned  by  plaintiffs,  .  .  . 
tlien  the  sum  of  $3,000  shall  thereupon  be- 
come due  and  pavable,  or,  in  case  said 
.  .  .  proceedings  f^hnll  be  decided  against 
said  !Mrs.  Pons  by  final  decree  or  judgment 
declaring  her  interdict,  the  sum  of  $1,200 
shall  be  .  .  .  payable,  when  the  judgment 
shall  become  final." 

The  interdiction  proceedings  having  abated 
bv  reason  of  the  death  of  the  defendant,  we 
are  of  opinion  that  the  Messrs.  Doctors  are 
entitled  to  $1,200,  to  be  divided  between  them, 
and  that  the  $1,500  allowed  by  tlie  judgment 
appealed  from  sliould  be  reduced  to  that 
amount. 


Dr.  O'llara  was  called  in  consultation  by 
Dr.  Mayo,  who  was  placed  in  charge  of  Mrs. 
Pons  after  the  kidnapping  affair,  and  paid 
an  (stimated  number  of  visits  for  which  he 
claims  $1,000,  at  the  rate  of  $10  per  visit. 
The  judgment  a])pealed  from  allows  him  ^500 
for  his  services  in  that  capacity,  and  wc  find 
no  sufiicient  reason  for  making  any  change 
in  that  amount. 

5.  Mrs.  Antoinette  Pons  Suarez,  daughter 
of  Mrs.  Pons,  and  one  of  the  two  heirs  to 
[734]  whom  one- third  of  her  estate  w^as  be- 
queathed as  an  extra  portion,  was  placed  on 
the  executor*s  account  as  a  creditor  in  th& 
sum  of  $3,000  "for  care,  and  servioes  in  inter- 
diction suit."  But  Mrs.  Suarez  and  her 
family  lived  at  the  house  and  at  the  expense 
of  Mrs.  Pons  before  and  after  the  institution 
of  the  interdiction  suit;  Mrs.  Pons  was  pro- 
vided, at  her.  own  expense,  with  all  the  serv- 
ants and  nurses  and  medical  attention  that 
she  needed;  and  it  is  not  suggested  that  she 
ever  agreed,  or  was  asked  to  agree,  to  pay 
Mrs.  Suarez  anything  for  such  care  and  at- 
tention as  she  received  from  her,  which  might 
very  well  have  been  assumed  to  have  been 
bestowed  from  filial  affection,  and  which  were 
abundantly  recognized  in  the  last  will  of  the 
decedent.     The  claim  was  properly  rejected. 

6.  The  heirs  opposed  two  items  placed  on 
the  account,  among  the  assets,  and  reading, 
respectively:  "Amount  due  by  W.  A.  Pons, 
$2,670.50"  and  "Amount  due  by  Mrs.  Blanche 
Longue,  $1,504.29,"  and  the  opposition  was 
maintained,  in  accordance  with  what  appears 
to  have  been  intended  as  an  agreement  to 
that  effect,  but  which  seems  to  be  so  unfor- 
tunately worded,  or  taken  down,  as  to  leave 
room  for  some  question  upon  the  subject.  In 
making  his  ruling  at  the  time,  however,  the 
judge  said: 

"On  the  matter  just  referred  to,  I  don't 
think  there  can  be  any  doubt  that  that  would 
be  a  matter  of  settlement  between  the  heirs, 
and,  for  that  reason,  whatever  they  are  to 
receive  after  the  payment  of  all  debts  and 
charges  is  something  that  would  not  concern 
the  executor  unless  he  had  paid  it," 

The  judgment  maintains  the  opposition  of 
the  heirs,  including  Mrs.  Veazey  and  the 
children  of  Mrs.  Ruiz,  as  well  as  W.  A.  Pons 
and  Mrs.  Longue,  and  orders  the  items  in 
question  to  be  stricken  from  the  account, 
without  prejudice  to  the  rights  of  the  heirs 
of  Mrs.  Pons  as  to  said  matters,  and,  wo 
think,  may  properly  be  affirmed  as  to  aaid 
items. 

[735]  It  is  therefore  ordered  that  the 
jud<^ment  appealed  from  be  amended  by  re- 
ducing the  amount  allowed  P.  L.  Fourchy, 
agent,  from  $3,500  to  $3,083.39,  and  the 
amount  allowed  Drs.  O'llara,  Mioton,  and 
Pothier  from  $1,500  to  $1,200,  and,  as  thus 
amended,  afiirmed,  the  costs  of  the  appeal  to 
be  paid  by  the  succession. 


YORK  SHORE  WATER  CO.  v.  CARD. 

116  Me.  i83. 
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NOTE. 

The  reported  case  holds  to  be  reasonable 
an  attorney's  fee  of  $33,500  for  services  ex- 
tending over  a  period  of  three  years  in  re- 
sisting attempts  to  have  the  client  declared 
to  be  incompetent  and  deprived  of  the  control 
of  his  property  which  amounted  to  more  than 
$300,000.  The  question  what  is  a  reasonable 
attorney's  fee  in  the  absence  of  a  contract 
is  discussed,  with  a  specific  statement  of  the 
various  sums  passed  on  in  that  connection, 
in  the  note  to  Whitham  v.  Hilton,  Ann.  Cas. 
1916B  260. 


YORK  SHORE  WATER  COMPANY 

▼. 

CARD. 

Maine  Supreme  Judical  Court — ^November  24, 

1917. 

110  Me.  4SS,\  102  All.  321. 


Eminent  Domain  —  Diaoontinnaiice  bj 
Condemnor  —  At  What  Stage  of  Pro- 
ceeding. 

A  water  company,  organized  under  Priv.  k 
8p.  Laws  1895,  c.  125,  §  4,  as  amended  by 
Priv.  &  Sp.  Laws  1911,  c.  256,  §  4,  requiring 
it  to  pay  damages  for  taking  of  lands  to  be 
ascertained  in  the  manner  prescribed  by  law, 
in  case  of  damage  by  laying  out  highways, 
cannot,  under  Rev.  St.  1903,  c.  23,  §  7,  post- 
poning payment  of  damages  until  the  actual 
taking  possession  of  the  land  in  highway 
cases,  abandon  the  proceeding  of  condemna- 
tion, the  provision  of  Act  1911  providing  only 
the  tribunal  and  method  of  procedure  in 
ascertaining  damage. 

[See  note  at  end  of  this  case.] 


A  water  company  having  begun  proceedings 
to  condemn  land  for  its  site,  an  award  of  dam- 
ages having  been  made  and  confirmed,  without 
appeal  therefrom,  cannot  thereafter  abandon 
the  proceedings,  the  property  owner  having 
acquired  a  vested  interest  in  the  award. 

[See  note  at  end  of  this  case.] 

On  report  from  Supreme  Judicial  Court, 
York  county. 

Action  for  injunction.  York  Shore  Water 
Company,  plaintiff,  and  William  B.  Card,  de- 
fendant. Case  reported  to  Law  Court.  The 
facts  are  stated  in  the  opinion.     Dismissed. 

Jfalph  W.  Haiolces  for  plaintiff. 

John  C.  Steipart  for  defendant. 
Ann.  Cas.  1918D. — 60 


[484]  COBNISH,  C.  J.— The  York  Shore 
Water  Company  was  authorized  and  empow- 
ered by  its  charter  "to  take  and  hold  by  pur- 
chase or  otherwise  any  lands  or  other  real 
estate  necessary  .  .  .  for  the  protection 
of  said  Chase's  Pond"  its  source  of  supply. 
Private  and  Special  Laws,  1896,  Chap.  125, 
Sec.  3,  and  Private  and  Special  Laws,  1011, 
Chap.  256,  Sec.  3.  "Said  corporation  shall 
be  liable  to  pay  all  damages  that  shall  be 
sustained  by  any  persons  by  the  takin^j  of 
any  lands  or  other  property  .  .  .  ;  and  if 
any  person  sustaining  damage  as  aforesaid 
and  said  corporation  cannot  mutually  agree 
upon  the  sum  to  be  paid  therefor,  such  per- 
son or  said  corporation  may  cause  the  dam- 
age to  be  ascertained  in  the  manner  pre- 
scribed by  law  in  case  of  damage  by  laying 
out  highways."     Section  4. 

In  furtherance  of  the  power  of  eminent  do- 
main thus  conferred  the  directors  of  the  com^ 
pany  on  September  6,  1913,  voted  to  take  by 
purchase  or  otherwise  certain  land  situated 
on  the  northerly  side  of  Chase's  Pond,  a 
portion  of  which  belonged  to  this  defendant. 
On  December  22,  1913,  the  company  duly  filed 
in  the  office  of  the  County  Commissioners  of 
York  County  a  declaration  and  description  of 
said  real  estate  as  the  first  step  towards  tak- 
ing the  same  by  condemnation  proceedings 
and  in  conformity  with  R.  S.  (1903)  Chap. 
56,  Sec.  11.  (R.  S.  1916,  Chap.  61.)  This 
declaration  alleged  that  the  company  'finds 
it  necessary  for  its  purposes  and  uses  in 
the  protection  of  the  water  shed  of  Chase's 
Pond  in  said  town  of  York  to  take  land  with- 
in the  limits  of  the  water  shed  of  said  Pon:l 
in  said  town  of  York,  and  being  duly 
authorized  by  law  to  take  such  land 
[485]  whenever  it  is  necessary  for  its  pur- 
poses and  uses.  Therefore  said  York  Shore 
Water  Company  has  taken  and  hereby  does 
take  a  certain  tract,"' as  described  in  a  cer- 
tain plan  filed  therewith. 

The  defendant  as  owner  of  a  portion  of 
the  land  so  taken,  on  the  seventh  day  of  July, 

1914,  filed  with  the  County  ComroisRiojiers 
a  petition  containing  a  copy  of  said  taking, 
asking  that  board  to  fix  a  time  for  hearing, 
to  view  the  premises,  hear  the  parties  and 
assess  the  damages  in  the  manner  provided 
by  law.  After  due  notice  given  to  the  com- 
pany, a  hearing  was  had  on  August  13,  1914, 
at  which  both  parlies  were  pre>icnt  and  par- 
ticipated. On  November  3,  1014.  the  County 
Commissioners  filed  their  award  assessinj? 
damages  in  the  sum  of  eleven  hundred  dollars 
and  orderiniT  the  company  to  pay  that 
amount  to  the  owner,  Mr.  Card.  No  appeal 
was  taken  from  this  award  but  on  March  24, 

1915,  the  company  executed  and  on  March 
31,  1915,  delivered  to  Mr.  Card  a  written 
notice  of  so  called  abandonment  and  surren- 
der of  the  condv^mnation  proceedings  and  of 
the  property  taken  thereunder. 
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After  reciting  the  facts  relating  to  the  de- 
claration and  description  of  Uecember  22, 
1913,  except  that  it  is  now  said  to  have  been 
made  "with  a  view  of  taking  the  same  for 
the  purposes  of  said  corporation  as  for  pub- 
lic use/'  this  notice  of  abandonment  alleges 
that  the  company  has  never  entered  upon  the 
premises  or  taken  possession  thereof,  and 
that  it  "hereby  al)andon8  and  surrenders  up 
to  you  all  its  right,  title  and  interest  if  any, 
in  said  premises,  and  thereby  notifies  you  of 
its  intention  not  to  take  said  property  or 
make  any  claims  thereto  under  said  proceed- 
ings." 

Mr.  Card  disregarded  this  notice  of  aban- 
donment and  on  tlie  first  Tuesday  of  Janu- 
ary, 1916,  more  than  a  year  after  the  award 
had  been  made,  he  filed  with  the  Commission- 
ers a  petition,  asking  that  a  warrant  of  dis- 
tress issue  against  the  company  to  compel 
the  payment  of  the  award  On  February  23, 
1916,  the  company  brought  this  bill  in  equi- 
ty to  restrain  the  further  prosecution  of 
that  petition  and  upon  bond  giyen  by  the 
company  a  temporary  injunction  was  granted. 
Subsequently  the  cause  was  reported  to  the 
Law  Court  on  bill  and  answer. 

The  main  point  at  issue  is  the  legal  right 
of  the  company  to  abondon  its  eminent  do- 
main proceedings  at  the  time  it  attempted 
to  do  so  on  March  24,  1916. 

[486]  The  first  contention  on  the  part  of 
the  company  is  that  damages  are  not  recov- 
erable or  payable  until  it  has  actually  en- 
tered upon  and  taken  possession  of  the  real 
estate,  and  rests  its  argument  upon  R.  S. 
(1903)  Chap.  23,  Sec.  7.  This  is  the  chapter 
regulating  the  location,  alteration  and  dis- 
continuance of  highways,  and  section  7  re- 
lating to  the  assessment  of  damages  includes 
this  provision:  "But  said  Commissioners  or 
officers  shall  not  order  such  damages  to  be 
paid,  nor  shall  any  right  thereto  accrue  to 
the  claimant,  until  the  land  over  which  the 
highway  or  alteration  is  located,  has  been 
entered  upon  and  possession  taken,  for  the 
purpose  of  construction  or  use.''  That  clause, 
however,  has  no  application  to  the  case  at 
bar.  True,  the  section  of  this  company's 
charter  providing  for  damages,  specified  that 
either  the  person  or  the  corporation  might 
"cause  the  damage  to  be  ascertained  in  the 
manner  prescribed  by  law  in  case  of  damage 
by  laying  out  highways."  But  this  did  not 
incorporate  all  the  provisions  of  chapter  23 
into  the  charter.  It  simply  provided  a  tri- 
bunal and  the  method  of  procedure  in  ascer- 
taining the  damage.  The  County  Commis- 
sioners were  thereby  made  the  tribunal  to 
estimate  the  amount,  and  any  person  ag^ 
grieved  by  the  estimate  could  appeal  to  the 
(Supreme  Judicial  Court,  where  the  issue 
could  be  determined  by  a  jury,  or  if  the  par- 
ties so  agree  by  a  committee  of  reference. 
That  is  the  limit  of  the  incorporation. 


The  rights  of  the  public  in  the  appropria- 
tion of  an  easement  in  laying  out  highways 
are  quite  different  from  the  rights  of  a  cor- 
poration, like  a  water  company,  in  taking 
land  by  right  of  eminent  domain.  The  rea- 
son why  the  provision  is  inserted  in  section 
7,  that  no  right  to  damages  accrues  to  the 
claimant  until  the  land  over  which  the  high- 
way is  located  has  been  entered  upon  and 
possession  taken  for  the  purpose  of  construc- 
tion and  use  is  because  under  section  9,  a 
time  not  exceeding  two  years  is  allowed  for 
making  and  opening  the  way  and  until  it  is 
opened  the  commissioners  have  the  power  to 
discontinue  it.  In  such  a  case  the  question 
of  damages  is  governed  by  section  10:  "When 
the  way  is  discontinued  before  the  time  lim- 
ited for  the  payment  of  damages,  the  Com- 
missioners may  revoke  their  order  of  pay- 
ment and  estimate  the  damages  actually 
sustained  and  order  them  paid.  Any  person 
aggrieved  may  have  them  assessed  by  a  com- 
mittee or  jury  as  herein  provided."  In  other 
words  the  statute  permits  through  discon- 
tinuance proceedings  the  practical  abandon- 
ment of  proceedings  for  laying  out  a  way 
and  provides  for  the  assessment  [487]  of 
such  damages  as  may  have  been  sustained  un- 
der those  conditions.  In  the  case  of  a  tak- 
ing of  land  by  a  public  service  corporation 
no  such  statutory  provision  obtains. 

In  Furbish  v.  Kennebec  County,  93  Me. 
117,  130,  44  Atl.  364,  tlie  court  expressed  a 
doubt  as  to  the  applicability  of  Section  lO 
to  cases  other  than  those  for  land  taken  for 
ways  and  the  doubt  was  well  founded.  It 
was  evidently  not  the  intention  of  the  legis- 
lature to  incorporate  into  the  charter  of  this 
water  company  anything  more  than  the 
words  of  the  act  clearly  express,  the  ascer- 
tainment of  the  amount  of  damage  by  the 
same  tribunal  as  estimates  damages  when  a 
highway  is  located  and  with  the  same  rights 
of  appeal  to  the  Supreme  Judicial  Court. 
This  is  the  definite  limit. 

In  the  second  place  the  plaintiff  claims 
that  independent  of  the  statute  above  con- 
sidered it  had  the  general  right  to  abandon 
its  eminent  domain  proceedings  at  any  time 
before  the  same  were  finally  closed  and  rights 
of  appeal  had  elapsed,  even  after  hearing  and 
award  by  the  County  Commissioners. 

At  what  stage  a  condemnor  may  abandon 
condemnation  proceedings  has  been  frequent- 
ly considered  by  the  courts  both  of  England 
and  of  this  country,  and  a  learned  and  val- 
uable summary  of  authorities  may  be  found 
in  the  note  to  Cunningham  v.  Memphis  R. 
Terminal  Co.  126  Tenn.  343,  149  S.  W.  103, 
30  Ann.  Cas.  1058-1062. 

These  authorities,  however,  depend  to  a 
great  extent  upon  the  general  statutes  of  the 
respective  jurisdictions  or  the  special  act  un- 
der which  the  condemnation  is  authorized 
and  therefore  in  most  instances  can  hardly 
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he  regarded  as  precedents  liere.  Generally 
speaking  they  are  divided  into  two  groups, 
■one  group,  holding  that  the  rights  of  the  par- 
ties are  not  vested  until  the  award  is  paid 
•or  the  land  is  occupied,  the  other  group  hold- 
ing that  by  the  confirmation  of  the  award 
the  rights  of  the  parties  are  vested  and  aban- 
<ionment  is  then  precluded.  The  author  of 
the  above  note  states  the  principle  as  follows: 
'*In  the  absence  of  statute  fixing  the  time 
within  which  a  discontinuance  may  be  had, 
the  general  rule  is  unquestioned  that  an  em- 
inent domain  proceeding  may  be  discontinued 
at  any  time  before  the  rights  of  the  parties 
have  become  reciprocally  vested."  30  Ann. 
Cas.  1062,  cited  above.  The  question  then 
arises  at  what  stage  in  the  proceedings  have 
the  rights  of  the  parties  become  reciprocally 
vested?  This  is  answered  by  our  own  court 
in  these  w^ords:  "We  regard  it  settled  by 
the  great  weight  of  authority  that  after  such 
proceedings  [488]  have  been  perfected  and  the 
damages  for  the  land  taken  have  been  finally 
ascertained  and  adjudged  by  the  proper  tri- 
bunal, the  corporation  thereby  acquires  a 
vested  right  to  hold  and  use  the  land  taken 
on  payment  of  the  compensation  awarded, 
and  that  the  land  owner  acquires  a  vested 
right  to  have  and  recover  the  damages 
awarded."  Furbish  v.  Kennebec  County 
Com'ra,  93  Me.  117-129,  44  Atl.  364. 

In  that  case  eminent  domain  proceedings 
were  instituted  by  a  water  company  ^and  the 
company  itself  petitioned  the  County  Com- 
niisi:  loners  to  estimate  the  damages.  Hear- 
ing was  had,  report  filed  and  at  the  next  reg- 
ular term  of  the  County  Commissioners  the 
report  was  entered  on  the  docket  as  accepted 
and  the  proceedings  closed.  Subsequent  to 
this  the  company  attempted  to  abandon  the 
proceedings  and  the  court  held  that  it  was 
too  late.  The  only  difference  in  facts  be- 
tween that  case  and  the  case  at  bar  is  that 
the  time  of  taking  an  appeal  had  expired, 
and  the  report  of  the  commissioners  had  been 
accepted  at  the  next  term  of  the  Commission- 
ers  Court,  and  before  the  notice  of  abandon- 
ment had  been  given.  But  we  do  not  regard 
these  differences  as  affecting  the  rights  of 
the  parties  here,  and  we  are  of  opinion  that 
in  this  case,  as  in  the  Furbish  case,  the  at- 
tempt at  discontinuance  came  too  late.  The 
acceptance  of  the  report  by  the  same  board 
who  had  made  it  was  a  merely  routine  mat- 
ter which  affected  neither  the  validity  nor 
the  force  of  the  award. 

Xor  is  the  fact  that  the  time  for  appeal 
in  the  case  at  bar  had  not  expired  when. the 
notice  of  abandonment  was  given,  material. 
The  award  of  the  County  •Commissioners 
stood  as  a  judgment  until  and  unless  it  was 
appealed  from..  No  appeal  had  been  entered 
M'hen  the  attempt  to  abandon  was  made  and 
none  has  since  been  filed  so  far  as  the  record 


shows.  Tliat  award  then  in  this  case  was 
existing  at  the  time  the  abandonment  notice 
was  given  and  the  owner  of  the  land  had  a 
vested  right  to  have  that  award  paid  sub- 
ject to  be  divested  by  an  appeal  and  by  a 
subsequent  award  by  the  appellate  tribunal. 
Under  these  circumstances  we  think  that  the 
criterion  laid  down  in  the  Furbish  case  for 
the  limit  of  the  right  of  abandonment  gov- 
erns here.  By  its  taking  the  company  had 
acquired  a  vested  right  to  hold  and  use  the 
land  on  payment  of  the  compensation  award- 
ed and  by  the  hearing  and  award  Mr.  Card 
acquired  a  vested  right  to  have  and  recover 
the  damages  awarded.  See  Kimball  v.  Rock- 
land, 71  Me.  137;  Imbescheid  v.  Old  Colony 
R.  Co.  171  Mass.  209,  5  N.  E.  609;  Hellen 
V.  Medford,  188  Mass.  42,  73  N.  E.  1070, 
108  Am.  St.  Rep.  459,  69  L.R.A.  314;  Turner 
V.  Gardner,  216  Mass.  65,  103  N.  E.  54. 

[489]-  In  State  v.  Bangor,  98  Me.  114,  128, 
56  Atl.  589,  this  court  said:  "When  Bangor 
and  Brewer  had  each,  at  a  legal  meeting  of 
their  voters  consented  to  take  or  purchase 
the  bridge,  to  make  it  free  as  provided  in 
the  acts  of  1895  and  1901,*  and  the  value 
of  the  bridge  property  had  been  determined, 
the  rights  of  all  parties  became  vested  and 
the  statutes  then  became  imperative  upon 
both  cities  to  pay  the  price  awarded  by  the 
committee  and  to  take  the  bridge  under  em- 
inent domain  as  authorized  by  section  1  of 
the  statute  of  1901.  The  Bridge  Company 
had  no  option,  and  neither  Bangor  nor  Brew- 
er could  by  any  action  at  any  meeting  called 
subsequently  to  that  in  which  the  vote  had 
been  had,  rescind  their  former  vote,  or  escape 
the  duty  imposed  by  the  act  of  1901." 

In  Sprague  v.  Northern  Pac.  R.  Co.  122 
Wis.  509,  100  N.  W.  842,  106  Am.  St.  Rep. 
997,  it  was  held  that  after  the  report  of  the 
commissioners  was  filed,  it  had  the  effect  of 
a  judgment  and  after  judgment  there  can  be 
no  discontinuance. 

The  conclusion  at  which  we  have  arrived 
is  consistent  with  justice  and  fair  dealing. 
To  hold  otherwise  is  to  make  a  farce  of  le- 
gal proceedings.  To  permit  a  corporation 
after  taking  property  from  its  owner  by  the 
hand  of  eminent  domain,  and  having  its  val- 
ue determined  by  a  designated  tribunal,  and 
the  award  made,  to  then  repudiate  at  its  will 
the  entire  proceeding  and  vanish  from  legal 
sight,  is  to  play  fast  and  loose  with  the 
rights  of  property.  If  the  award  is  deemed 
too  large  the  corporation  has  its  right  of 
appeal,  but  it  cannot  substitute  abandonment 
for  appeal,  otherwise  the  property  of  private 
citizens  would  be  at  the  mercy  of  public  serv- 
ice corporations. 

If  the  plaintiff's  contention  is  sound,  what 
would  hinder  a  corporation  from  condemning 
and  abandoning  the  same  property  as  many 
times  as  it  might  see  fit,  until  finally  an 
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award  lias  been  secured  that  is  satisfactory? 
A  doctrine  that  wouhl  permit  such  a  proce- 
dure would  be  a  travesty  on  justice.  A  vol- 
untary nonsuit  cannot  be  taken  after  an  ad- 
verse verdict  rendered. 

We  think  the  safe,  sound  and  logical  rule 
is  that  concisely  stated  by  the  author  of  the 
recent  digest  of  Maine  Reports  as  follow^s: 
'*The  result  of  an  award  on  proper  proceed- 
ings is  to  give  both  parties  a  vested  interest, 
one  to  the  property  and  the  other  to  pay- 
ment, a  result  which  neither  can  avoid." 
J-#awrence  Dig.  Vol.  1,  page  392. 

The  entry  will  therefore  be, 

Temporary  injunction  dissolved. 

Bill  dismissed  with  costs. 


NOTE. 

It  is  held  in  the  reported  case  that  the 
respective  rights  of  the  parties  to  a  condem- 
nation proceeding  become  vested  when  the 
proceedings  are  perfected  and  the  damages 
are  finally  adjudged,  and  that  the  condemnor 
may  not  thereafter  dismiss  the  proceeding. 
The  fact  that  the  time  for  appeal  has  not 
expired  is  held  not  to  affect  the  finality  of 
the  adjudication  of  damages.  The  stage  at 
which  condemnation  proceedings  may  be  dis- 
continued is  discussed  in  the  note  to  Cun- 
ningham V.  Memphis  R.  Terminal  Co.  Ann. 
Cas.  1913E  1058.  See  also  the  more  recent 
case  of  Pitsnogle  v.  Western  Maryland  R. 
Co.  Ann.  Cas.  1916B  1171. 

As  to  the  right  of  the  landowner  to  dam- 
ages on  a  discontinuance  of  eminent  domain 
proceedings,  see  the  note  to  Gibb  v.  Rex,  Ann. 
Cas.  1916D  709. 
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Illinois  Supreme  Court — October  24,  191Q. 


27S  III,  346;  114:  N.  E,  12S. 


Wills  —  Persons  Entitled  to  Take  — 
Member  of  Class  Dying  before  Mak- 
ing of  Will. 

Statute  of  Descent  (Kurd's  Rev.  Rt.  1915- 
16,  c.  39),  §  11,  providing  that  whenever  a 
devisee,  being  a  cliild  or  grandchiM  of  tes- 
tator, shall  die  before  testator,  and  no  pro- 
vision shall  he  made  for  snch  oontinnfcncy,  the 
issue  of  such  devisee  shall  tal<p  the  devise, 
applies  to  a  devisee  dying,  to  testator's 
knowledge,  before  the  making  of  the  will; 
60  that  a  daughter  of  testator  having  died 


before  the  will  was  made,  leaving  as  issue  a 
daughter,  and  testator  having  made  devises 
to  his  living  daughters  and  to  such  grand- 
daughter by  name,  and  devissd  the  remainder 
in  other  lands  to  "my  children,"  the  grand- 
daughter takes  her  mother's  share  in  the 
devised  remainder. 

[See  note  at  end  of  this  case.] 

•Appeal  from  Circuit  Court,  Mason  county: 
WiLXJAMS,  Judge. 

Action  by  Hannah  A.  Kehl,  plaintiff, 
against  Cynthia  R.  B.  Taylor  et  al.,  defend- 
ants Judgment  for  plaintiff.  Defendant 
Nancy  Belle  Leinweber  appeals.  The  facts 
are  stated  in  the  opinion.     Reyebsed. 

Lyman  Lacey,  Jr,,  for  appellant. 
W,  A.  Covey  for  appellee. 

[347]  Craig,  C.  J.— Appellee  filed  her  bill 
for  partition  in  the  circuit  court  of  Mason 
county,  alleging,  among  other  things,  that 
she  and  her  sister,  Cynthia  R.  B.  Taylor,  who 
was  made  a  defendant  to  the  bill,  were  the 
owners  of  lot  5  and  the  east  half  of  lots  6 
and  7,  in  block  18,  in  the  city  of  Mason  City, 
in  that  county,  as  tenants  in  common  in 
equal  parts  by  reason  of  the  third  clause  of 
the  will  of  William  M.  Miller,  father  of  the 
complainant  and  the  defendant  Cynthia  R.  B. 
Taylor;  that  an  uncertainty  existed  as  to  tlie 
meaning  of  the  words  *'my  childern,"  occur- 
ring in  that  clause;  that  Nan(>y  Belle  Lein- 
weber, a  grand-daughter  of  the  said  William 
M.  Miller,  claimed  an  interest  in  the  prop 
erty  under  said  clause;  that  such  claim 
created  a  cloud  on  the  title,  and  praying  for 
the  removal  of  said  cloud  and  partition  1)e- 
tween  the  complainant  and  the  defendant 
Cynthia  R.  B.  Taylor.  Nancy  Belle  I>Mn- 
weber  answered,  claiming  that  upon  a  proper 
construction  of  the  will  of  William  M.  Miller 
she  is  the  owner  in  fee  of  an  undivided  one- 
third  of  the  premises  in  controversy.  Cyn- 
thia R.  B.  Taylor  was  defaulted.  The  com- 
plainant replied  to  the  answer  of  Nancy  Belle 
Leinweber,  and  the  cause  was  referred  to  the 
master  in  chancery  to  take  the  proofs.  Tlie 
master  took  and  reported  the  evidence  and 
the  court  rendered  a  decree  in  accordance 
with  the  prayer  of  the  bill,  which  finds  that 
the  complainant,  Hannah  A.  Kehl,  and  the 
defendant  Cynthia  R.  B.  Taylor,  were  the 
owners  of  the  property  in  controversy  and  de- 
crees partition  between  them,  and  further  de- 
crees that  the  defendant  Nancy  Belle 
[348]  Leinweber  had.no  interest  in  said  prop- 
erty. Said  defendant  has  appealed, 'and  as- 
signs as  error*  the  action  of  the  court  in  en- 
tering a  decree  in  favor  of  appellee. 

It  appears  from  the  evidence  taken  in  the 
cause  that  William  M.  Miller  died  testat* 
March  16,  1894,  seized  and  possessed  of  the 
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above  described  real  estate  and  of  certain 
other  property  mentioned  in  his  will  which 
is  not  involved  in  this  suit.  The  will  is 
dated  March  29,  1888.  In  all,  five  children 
were  born  to  the  testator,  three  of  whom  died 
prior  to  the  making  of  the  will  in  question. 
Two  of  the  children,  Vilura  Langley  and  Jo- 
sie  L.  Miller,  died  intestate,  leaving  no  child 
.or  children  or  descendants  thereof.  The 
third,  Nancy  Belle  Walton,  died  August  19, 
18S6, '  leaving  her  surviving  a  daughter,  Nan- 
cy Belle  Walton  (now  Leinweber),  the  ap- 
pellant in  this  case.  The  wife  of  the  tes- 
tator, Nancy  J.  Miller,  and  two  daughters, 
Mrs.  Kehl  and  Mrs.  Taylor,  survived  him 
and  were  living  when  the  will  was  made. 
Nancy  J.  Miller   has   since  died. 

The  sole  question  involved  in  this  appeal 
is  the  right  of  Nancy  Belle  Leinweber  to 
take  the  portion  her  mother  would  have  tak- 
en under  the  third  clause  of  the  will  had  she 
survived  the  testator  or  died  after  the  mak- 
ing of  the  will.  Appellant  insists  that  she 
is  entitled  to  take  such  portion  by -virtue  of 
the  provisions  of  section  11  of  the  Statute 
of  Descent,  while  appellee  contends  the  pro- 
visions of  that  section  have  no  application 
to  a  case  in  which  the  death  of  the  child 
occurred  prior  to  the  making  of  the  will  and 
was  known  to  the  testator  at  the  time  the 
will  was  made,  and  that  in  any  event,  taking 
the  will  as  a  whole,  it  is  clear  the  testator 
did  not  intend  to  include  his  grandchild  as 
one  of  his  "children,"  as  that  word  is  used 
in  the  third  clause  of  his  will. 

By  the  first  clause  of  his  will  the  testator 
directed  that  his  widow  pay  all  his  debts  out 
of  his  personal  estate  which  he  bequeathed 
to  her.  By  the  second  clause  he  gave  to  his 
wife,  in  case  she  survived  him,  80  acres  of 
land  in  Mason  [349]  county  for  life,  remain- 
der at  her  death  to  his  grandchild,  Nancy 
Belle  Walton  (now  Nancy  Belle  Leinweber), 
for  life,  with  remainder  to  her  children  in 
fee,  with  the  provision  that  should  she  die 
leaving  no  child,  children  or  descendants  of 
a  child  or  children,  the  land  should  descend 
to  his  heirs-at-law  in  fee  simple  absolute,  and 
in  case  his  widow  should  die  before  the  said 
grandchild  arrived  at  the  age  of  twenty -one 
years,  the  real  estate  devised  to  the  latter 
was  to  be  committed  to  the  care  of  some  com- 
petent person,  other  than  her  father,  until 
the  grandchild  attained  such  age.  The  third 
clause  is  as  follows: 

'* Third — I  give,  devis6  and  bequeath  unto 
my  beloved  wife,  Nancy  J.  Miller,  lot  5  and 
the  east  half  of  lots  6  and  7,  in  block  No.  18, 
in  the  original  town  or  plat  of  the  city  of 
Mason  City,  in  Mason  county,  State  of  Il- 
linois, for  and  during  her  natural  life  and  at 
her  death  to  ray  children  in  fee  simple  ab- 
solutely, share  and  shar^  alike.  I  also  give 
unto  my  wife  all  my  personal  property  of 


every  description,  notes,  bonds,  due  bill,  ac- 
counts and  debts  due  and  owing  to  me  and 
all  moneys  of  which  I  may  die  seized  or  pos- 
sessed; also  the  rents  of  all  my  real  estate 
for  the  first  two  years  after  my  death,  which 
I  make  a  charge  on  my  said  real  estate,  the 
said  rents  to  be  fixed  by  agreement  between 
my  widow  and  the  devisees  mentioned  here- 


in." 

By  the  fourth  clause  he  gave  to  his  daugh- 
ter Cynthia  R.  B.  Taylor  107i  acres  of  land 
in  Mason  county  for  life,  remainder  to  her 
children  in  fee  simple  absolute,  with  the 
further  provision  that  in  case  she  died  leav- 
ing no  child,  children  or  descendants  of  a 
child  or  children,  the  same  should  go  to  her 
husband  for  life,  with  remainder  to  the  hoirs- 
at-law  of  the  testator.  By  the  fifth  clau^*' 
he  gave  to  his  daughter  Hannah  A.  Kelil 
147^  acres  of  land  for  her  life,  with  remairi- 
der  to  her  children  in  fee  simple  absolute, 
with  the  further  provision  that  in  case  she 
died  leaving  i)0  child,  children  or  deseenrl- 
ants  of  a  child  or  children,  the  same  should 
go  to  her  husband  for  life,  with  remainder 
to  [350]  the  testator's  heirs-at-law  in  fee 
simple  absolute.  By  a  codicil  made  Decem- 
ber 7,  1891,  he  specifically  refers  to  the  pro- 
vision in  the  third  clause  of  the  will  where- 
in he  gave  his  wife  the  rents  from  all  his 
real  estate  for  the  first  two  years  after  his 
death,  and  directs  that  his  two  daughters, 
Cynthia  R.  B.  Taylor  and  Hannah  A.  Kehl. 
shall  each,  respectively,  pay  ,to  his  wife, 
should  she  survive  him,  the  sum  of  $150, — 
$300  in  all, — each  year  during  her  natural 
life,  and  makes  the  same  a  charge  upon  th'^ 
real  estate  respectively  devised  to  them  by 
his  will. 

Section  11  of  the  Statute  of  Descent,  relied 
upon  by  appellant,  is  as  follows:  "Whenever 
a  devisee  or  legatee  in  any  last  will  and  tn<. 
tament,  being  a  child  or  grandchild  of  the 
testator,  shall  die  before  such  testator,  and 
no  provision  shall  be  made  for  such  contin- 
gency, the  issue,  if  any  there  be,  of  such 
devisee  or  legatee,  shall  take  the  estate  de- 
vised or  bequeathed  as  the  devisee  or  legatee 
would  have  done  had  he  survived  the  tes- 
tator, and  if  there  be  no  such  issue  at  the 
time  of  the  death  of  such  testator,  the  estate 
diiffposed  of  by  such  devise  or  legacy  shall  be 
considered  and  treated  in  all  respects  as  in- 
testate estate."  This  section  was  adopted  in 
the  revision  of  the  laws  in  1872,  without 
substantial  change,  from  the  Wills  act  of  the 
'statute  of  1845  (Rev.  Stat.  1845,  chap,  lift, 
sec.  14),  and  whenever  tlit  same  has  been  be- 
fore this  court  it  has  been  held  to  apply  to 
gifts  and  devises  to  children  as  a  class,  as 
well  as  to  gifts  and  devises  to  a  child  or 
children  by  name.  (Rudolph  t.  Rudolph,  207 
111.  266,  69  N.  E.  834,  99  Am.  St.  Rep.  211; 
Pirrung  v.  Pirrung,   228  III.  441,  81  N.  E. 
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JOGo;  Burlet  v.  Burlet,  246  111.  663,  92  N. 
K.  965.)  In  the  present  ease  the  devise  in 
the  third  clause  is  to  "children**  of  the  tes- 
tator as  a  class,  and  no  provision  is  made 
in  the  will  for  the  contingency  of  the  death 
of  any  of  such  children  before  the  death  of 
the  testator.  If  the  provisions  of  this  sec- 
tion of  the  statute  apply  to  the  death  of  de- 
visees or  legatees  occurring  prior  to  the  mak- 
ing of  the  ^vill  as  wel^  as  to  the  death  of 
those  occurring  during  the  interim  between 
the  making  of  the  will  and  the  death 
[351]  of  the  testator,  appellant  is  entitled 
to  her  mother's  share  of  the  property  devised 
by  the  third  clause  of  the  will,  by  virtue 
of  the  provisions  of  this  section  of  the  stat- 
ute. 

This  question  is  a  new  one  in  the  State. 
Similar  questions  have  arisen  in  other  juris- 
dictions and  the  decisions  on  the  subject 
have  not  been  uniform.  In  some  it  has  been 
held  that  the  time  of  the  death  of  the  lega- 
tee or  devisee  is  unimportant,  so  long  as  it 
occurred  during  the  lifetime  of  the  testator, 
while  in  others  it  has  been  held  that  such 
deth  must  have  occurred  during  the  interim 
between  the  making  of  the  will  and  the  death 
of  the  testator  in  order  that  the  issue  of  the 
devisee  or  legatee  may  take.  (In  re  Nichol- 
son, 115  la.  493,  88  N.  W.  1064,  91  Am.  St. 
Rep.  175;  Pimel  v.  Betjemann,  183  N.  Y.  1.14, 

5  Ann.  Cas.  239,  76  N.  E.  167,  3  L.R.A.(N.S.) 
680  and  cases  cited  in  the  opinions.)  In 
those  cases  it  was  held  that  when  the  devise 
was  to  a  class,  a  statute  similar  to  ours 
would  not  apply  where  a  member  of  the  class 
had  died  before  the  will  was  made.  To  the 
same  effect  are  Howland  v.  Slade,  155  Mass. 
415,  29  N,  E.  631 ;  Almy  v.  Jones,  17  R.  I. 
265,  12  L.R.A.  414,  21  Atl.  616;  Billingsby 
v.  Tongue,  9  Md.  576.  The  decisions  in  In 
re  Nicholson  and  Fimel  v.  Beljemann  lose 
much  of  their  force  as  authority  in  this  State 
under  the  uniform  holdings  of  our  court 
above  cited,  that  the  statute  applies  to  gifts 
to  children  as  a  class  as  well  as  to  gifts  to 
them  by  name.  In  the  following  cases,  in 
construing  similar  statutes,  the  legatees  died 
before  the  will  was  made,  but  it  was  held 
that  the  children  of  such  legatees  took  what 
such  legatees  would  have  taken  had  they  sur- 
vived the  testator:  Nutter  v.  Vickery,  64  Me. 
490;  Bray  v.  Pullen,  84  Me.  185,  24  Atl.  811; 
Minter's  Appeal,  40  Pa.  St.  Ill;  Bradley's 
Estate,  166  Pa.  St.  300,  31  Atl.  96;  Wild- 
bergcr  v.  Cheek,  94  Va.  517,  27  S.  E.  441;  . 
Jamison  v.  Hay,  46  Mo.  546;  Mower  v.  Orr, 
7  Hare  (Eng.)  473;  Winter  v.  Winter,  5 
Hare  (Eng.)  306;  Barkworth  v.  Young,  4 
Drew   (Eng.)   1;  Wisden  v.  Wisden,  2  Smale 

6  G.   (Eng.)  404. 

[352]  Without  reviewing  the  various  de- 
cisions on  this  question  and  the  reasons  giv- 
en to  sustain  the  conclusions  there  reached, 


we  think  the  construction  most  in  harmony 
with  both  the  spirit  and  intention  of  the 
act  as  well  as  the  policy  of  our  law  is  that 
which  allows  all  devisees  or  l^^tees  of  the 
class  named  in  the  statute  to  take,  irrespec- 
tive of  the  time  of  their  death,  either  before 
or  after  the  time  of  the  execution  of  the 
will,  so  long  as  their  death  occurred  priorr 
to  that  of  the  testator,  leaving  issue,  and  no 
provisions  is  made  for  such  contingency. 
Justice  and  equity  would  seem  to  require 
that  all  children,  in  the  absence  of  special 
circumstances,  should  inherit  equally  frona 
their  parents,  and  that  in  case  of  the  death 
of  one  or  more  of  them  their  children  should, 
take  the  portion  which  their  deceased  parent 
would  have  taken  had  he  or  she  survived  the 
testator,  and  such  is  the  policy  of  our  laws. 
of  descent.  The  law  under  which  appellant 
claims  is  a  part  of  the  laws  of  descent  in 
this  State.  There  are  other  provisions  of  the 
same  law  which  were  enacted  for  the  benefit 
of  the  wives  and  children  of  decedents,  such 
as  section  10,  which  provides  that  where  & 
child  is  born  to  a  testator  after  making  a 
will  and  no  provision  is  made  in  the  will  for 
such  child,  unless  it  shall  appear  that  it  was 
the  intention  of  the  testator  to  disinherit 
such  child,  the  devises  and  legacies  given  by 
such  will  shall  be  abated  in  proportion  to 
raise  a  portion  for  such  child  equal  to  what 
he  would  have  received  had  the  testator  died 
intestate,  and  the  further  provision  that  a 
marriage  shall  be  deemed  a  revocation  of  a 
prior  will. 

Under  the  harsh  rule  of  the  common  laTr 
all  gifts  and  devises  were  avoided  by  the 
death  of  the  devisee  or  legatee  before  that 
of  the  testator.  At  common  law  a  bequest 
or  devise  by  will  to  a  child  of  the  testator 
who  was  dead  when  the  will  was  made  was 
void,  and  a  bequest  or  devise  to  a  child  who 
died  after  the  will  was  made  and  before  the 
testator,  lapsed;  and  such  rules  would  pre> 
vail  in  this  State  but  for  the  statute 
in  question,  and  do  prevail  where  the 
[353]  beneficiaries  are  other  than  children 
or  grandchildren.  This  must  often  have 
thwarted  the  intention  of  the  testator  and 
worked  a  hardship  upon  those  who  were  the 
natural  beneficiaries  of  his  bounty  when  it 
is  considered  that  wills  were  frequently  made 
in  extremis, — ^but  a  few  days,  or  even  hours, 
before  the  testator's  death,  and  at  a  time 
when  it  could  not  be  known  to  a  certaintj^,  or 
ascertained,  whether  or  not  all  the  devisees 
or  legatees,  in  case  they  were  numerous  and 
widely  scattered,  were  alive  and  in  being  at 
the  time  of  the  execution  of  a  will.  It  was 
to  provide  against  such  contingencies  that 
this  statute  was  enacted.  It  does  not,  in 
direct  terms  or  by  implication,  take  any  no- 
tice of  the  time  of  the  execution  of  the  will 
or  impose  as  a  condition  to  its  operation  or 
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nonoperation  upon  a  gift  or  devise  that  the 
devisee  or  legatee  shall  be  in  esse  at  the  date 
of  the  execution  of  the  will.  The  only  condi- 
tions imposed  by  it  are,  that  the  devisee  or 
legatee  shall  die  before  the  testator,  leaving 
issue  surviving  llio  testator,  and  that  no  pro- 
vision shall  be  made  in  the  will  for  the  con- 
tingency of  the  death  of  such  devisee  or  leg- 
atee before  that  of  the  testator.  The  words 
"shall  die"  refer  not  to  the  time  of  the  ex- 
ecution of  the  will  but  to  the  death  of  the 
devisee  or  legatee  before  the  testator,  and, 
we  thinky  include  those  whose  death  occurred 
prior  to  the  execution  of  the  will  as  well  as 
those  -whose  death  occurred  in  the  interim 
between  the  making  of  the  will  and  the  death 
of  the  testator. 

In  construing  statutes  and  arriving  at  the 
proper  construction  to  be  given  them  the  vi- 
tal thing  is  to  ascertain  and  give  effect  to 
the  intention  of  the  legislature  in  enacting 
them.  This  intention  is  to  be  gathered  not 
only  from  the  language  used  but  also  from 
the  reaaon  and  necessity  for  the  enactment, 
the  evils  sought  to  be  remedied  and  the  ob- 
jects and  purposes  to  be  attained  by  it. 
People  V.  William  Henning  Co.  260  111.  554, 
103  N.  E.  530,  49  L.R.A.(N.S.)  1206;  Hoyno 
V.  Danisch,  264  111.  467,  106  N.  E.  341;  War- 
ner V.  King,  267  111.  82,  107  N.  E.  837. 

[354]  In  Barnes  v.  Huson,  60  Barb.  (N. 
Y.)  598,  the  court  construed  a  similar  stat- 
ute of  the  State  of  New  York,  which  was  as 
follows:  "Whenever  any  estate,  real  or  per- 
sonal, shall  be  devised  or  bequeathed  to  a 
child  or  other  descendant  of  the  testator, 
and  such  legatee  or  devisee  shall  die  during 
the  lifetime  of  the  testator,  such  devise  or 
legacy  shall  not  lapse,  but  the  property  so 
devised  or  bequeathed  shall  vest  in  the  sur- 
viving child  or  other  descendants  of  the  lega- 
tee or  devisee  as  if  such  legatee  or  devisee 
had  survived  the  testator  and  died  intestate." 
In  the  opinion  in  that  case  the  court  said: 
"It  is  insisted  by  counsel  for  appellants  that 
from  the  collection  of  words  in  the  section, 
the  expression  'shall  die'  can  only  be  liter- 
ally construed  to  refer,  to  a  time  intcrme* 
diate  the  making  of  the  will  and  the  death 
of  the  testator.  To  construe  this  statute 
with  literal  and  technical  accuracy,  regard- 
less of  anything  else,  would  abrogate  it. 
Xemo  est  hares  viventis  is  a  familiar  maxim 
of  law.  If  none  can  he  the  heir  of  a  living 
person  none  can  be  his  devisee  or  legatee. 
A  will  speaks  from  the  death  of  the  testa- 
tor, and  no  person  not  then  in  existence  can, 
strictly  speaking,  be  either  the  devisee  or 
legatee  of  such  testator.  Hence,  if  construed 
technically  by  its  words,  alone,  and  without 
reference  to  its  obvious  intent  and  purpose, 
the  entire  provision  would  be  rendered  nuga- 
tory. Such  a  construction  of  the  statute 
would  deservedly  fall  within  the  condemna- 


tion of  the  principle  often  necessarily  applied 
to  the  interpretation  of  the  statutes:  Qui 
haret  in  litera-f  hcn'et  in  cortice,  .  .  . 
The  construction  of  the  statute  contended  for 
by  the  appellants'  counsel  would  call  upon 
us  to  hold  that  a  devise  or  legacy  to  a  cliild 
contained  in  a  will  made  in  extremis  would 
lapse  and  be  wholly  avoided  if  the  child  had 
died  one  hour  before  the  making  of  the  will, 
although  such  death  was  wholly  unknown  to 
the  testator.  Such  a  discrimination  between 
the  case  of  a  death  happening  before  the  mak- 
ing of  a  will  and  one  happening  after  is 
founded  in  no  reason,  and  we  cannot  believe 
it  to  have  been  within  the  [355]  intention  of 
the  legislature.  Considering  the  evident  pur- 
pose and  policy  of  the  act,  the  mischief  in- 
tended to  be  remedied  and  the  fact  that  it 
is  a  remedial  statute,  to  be  liberally  con- 
strued, we  are  of  the  opinion  that  its  mean- 
ing is  to  prevent  the  lapse  of  a  devise  or 
bequest  to  a  descendent  of  the  testator  al- 
though the  proposed  devisee  or  legatee  shall 
have  died  before  the  testator,  provided  such 
devisee  or  legatee  shall  have  left  lineal  de- 
scendants who  shall  be  living  at,  the  testa- 
tor's death, — and  this  whether  the  death  of 
the  proposed  devisee  or  legatee  shall  have  oc- 
curred before  or  after  the  date  or  making  of 
the  will.'* 

The  act  of  the  British  parliament  passed 
in  1837,  which  was  followed  by  similar  en- 
actments in  most  of  the  American  States, 
provides:  "Where  any  person,  being  a  child 
or  other  issue  of  the  testator,  to  whom  any 
real  or  personal  estate  shall  be  devised  or 
bequeathed,  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such 
person,  shall  die  in  the  lifetime  of  the  tes- 
tator, leaving  issue,  and  such  issue  of  such 
person  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse  but  shall  take  efTect  as  if  the 
death  of  such  person  had  happened  immedi- 
ately after  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the 
will."  (1  Vic.  chap.  26,  sec.  33.)  Tlie  Eng- 
lish courts,  in  construing  this  act,  have  held 
that  the  act  applied  to  prevent  a  lapse  of 
the  devise  or  bequest  if  the  devise  were  to 
a  child  or  issue  of  the  testator,  whether  such 
child  died  before  or  after  the  making  of  the 
will,  if  such  death  and  the  making  of  the 
will  occurred  after  the  passage  of  the  act 
and  in  the  lifetime  of  the  testator.  Mower 
V.  Orr,  supra;  Winter  v.  Winter,  supra; 
Barkworth  v.  Young,  supra;  Wisden  v.  Wis- 
den,  supra. 

In  the  Barnes  case  the  will  was  made  in 
1869.  The  son  of  the  testator  who  was  men- 
tioned in  the  will  and  in  behalf  of  whose 
chaldren  the  statute  was  invoked  and  held 
to  apply  had  died  in  1861,  and  the  testator, 
his  father,  had  [356]  heard  of  his  death  as  a 
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prisoner  of  war  in  Richmond,  Virginia.  This 
case  was  not  overruled  bv  the  later  case  of 
Piniel  V.  Botjeniann,  and,  as  before  stated, 
that  case  held  that  there  was  a  distinction 
between  a  dcvi^o  to  one  by  name  who  was 
dead  when  the  will  was  made  and  a  devisjc 
to  children  as  a  class,  one  of  whom  was  dead 
when  the  will  wad  made.  As  stated  in  the 
majority  opinion  in  that  case:  "The  provi- 
sion of  this  statute  applies  to  a  case  where 
a  legacy  is  given  to  a  person  dead  at  the 
time  of  niakiiiij  the  will.  Indeed,  1  find  but 
two  juri^dictions  (PJiode  Island  and  Mary- 
land) in  which  a  contrary  rule  obtains. 
(Almy  V.  Jones,  17  K.  I.  205;  Billingsby  v. 
Tonj^ue,  9  Md.  575.)  .  .  .  All  the  case 
of  Barnes  v.  Huson,  60  Barb.  (N.  Y.)  508, 
in  the  Supreme  Court  of  this  State,  decides 
is,  that  where  a  legacy  or  devise  is  given  to 
a  dead  child  in  express  terms,  the  legacy, 
under  the  statute,  is  not  void  nor  does  it 
lapse,  but  goes  to  the  issue  of  the  child.  This 
is  simply  what  I  have  said  is  the  rule  in 
most  jurisdictions." 

Considering  the  evident  purpose  and  policy 
of  the  act  under  consideration,  the  mischief 
intended  to  be  remedied  and  that  it  is  a 
remedial  statute  and  to  be  liberally  con- 
strued, we  think  its  intention  is  to  prevent 
the  lapse  of  a  devise  or  bequest  to  a  child 
or  grandchild  of  the  testator  who  shall  have 
died  before  the  testator,  leaving  issue  who 
shall  be  living  at  the  testator's  death, — and 
this  whether  the  death  of  the  proposed  de- 
visee or  legatee  shall  have  occurred  before 
or  after  the  date  of  making  the  will;  for  if 
it  would  not  include  a  child  or  children 
whose  death  had  occurred  a  few  months  or 
years  before  the  execution  of  the  will  and 
whose  death  was  unknown  to  the  testator, 
it  could  not  include  one  who  died  a  few  hours 
or  a  few  days  before  the  execution  of  the 
will  and  whose  death  was  unknown  to  the 
testator  at  such  time.  The  intention  of  the 
testator  would  often  be  defeated  because  of 
the  occurrence  of  a  fact  of  which  he  had  no 
knowledge  and  there  would  be  no  relief 
against  the  harsh  rule  of  the  common  law 
by  the  enactment.  [357]  On  the  other  hand, 
if  it  would  include  a  child  or  children  whose 
deiith  had  occurred  prior  to  the  execution  of 
the  will  and  whose  death  was  unknown  to 
the  testator  at  the  time  of  making  his  will, 
wo  can  see  no  reason  why  it  should  not  also 
include  a  child  or  children  whose  death  was 
known  to  the  testator  at  the  time  of  execut- 
ing his  will,  as  the  statute  does  not  make 
knowledge  or  want  of  knowledge  of  such  fact 
on  the  part  of  the  testator  a  condition  to  its 
operation  or  nonoperation  upon  wills  made 
after  its  ad(»ption.  The  language  is  broad 
enough  to  include  all  children  born  to  the 


testator,  no  matter  what  the  time  of  their 
death  with  respect  to  the  date  of  the  exec- 
ution of  the  will,  and  we  think  was  iotended 
to  include  all  such  children. 

All  men  are  presumed  to  know  the  law 
and  make  their  \\i\U  with  its  essential  pro- 
visions in  view.  In  the  instant  ease  the  evi- 
dence shows  that  th:^  testator  knew  that  his 
daughter  Nancy  Belle  Walton  was  dead  at 
the  time  he  made  his  will  and  he  made  a 
specific  devise  to  her  child,  the  appellant 
in  this  case.  He  also  made  specific  deviaes 
to  his  two  surviving  children,  describing 
them  by  name  and  calling  tliem  his  Ijeloved 
'daughters.  The  same  course  was  also  pur- 
sued in  the  codicil,  made  some  years  after 
the  will  was  executed.  We  are  not  advised 
by  the  reoord  of  the  value  of  the  several 
tracts  of  land  devised  by  the  will,  but  the 
testator  made  a  division  of  his  property 
among  his  living  children  and  the  daughter 
of  his  deceased  child,  and,  so  far  as  we  are 
able  to  see  from  the  language  of  the  will, 
it  was  the  intention  of  the  testator  that  his 
children  and  the  issue  of  deceased  children 
should  all  share  in  the  division  of  his  Ci^tntp. 
the  descendants  of  a  deceased  child  or  chil- 
dren taking  their  parent's  share. 

The  gifts  and  devises  made  in  the  third 
clause  of  the  will  are  to  the  testator's  cliil- 
dren  as  a  class,  and  no  distinction  is  made 
between  those  that  are  living  and  those  tiiat 
have  pre-decQased  him  or  provision  for  the 
contingency  of  the  death  of  any  child 
of  the  testator  before  his  death.  Had 
[358]  appellant's  mother  survived  the  wak- 
ing of  the  will  and  died  in  the  interim  be- 
tween that  time  and  the  death  of  the 
testator  there  would  be  no  question  of  api)el- 
lant's  right  to  take  her  mother's  share  un- 
der the  provisions  of  section  11  of  the  De- 
scent act.  (Kudolph  v.  Rudolph,  supra.) 
As  the  will  makes  no  provision  for  the  con- 
tingency of  the  death  of  any  such  legatees 
during  the  lifetime  of  the  testator,  appel- 
lant's rights  in  the  premises  are  governed  by 
the  provisions  of  section  11  of  the  statute. 
supra,  and  not  by  tiie  sen?e  in  which  the 
word  "children"  is  used  in  the  will,  and  it 
is  therefore  unnecessary  to  consider  whether 
or  not.  if  it  were  not  for  the  proviftions  of 
the  statute,  it  would  have  included  grand- 
children as  well  as  the  living  children  of  the 
testator. 

For  the  reasons  given,  the  decree  of  the 
circuit  court  will  be  reversed  and  the  cause 
remanded  to  that  court  for  further  proceed- 
inga  in  accordance  with  the  views  herein  ex* 
pressed. 

Reversed  and  remanded. 

Rehearing  denied  December  7,  1016. 
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Scope  of  Note,  953. 

Rule    in  England  and  Canada,  1)53. 
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Scope  of  Note, 

Tlie  pnrpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  question  whether 
a  bequest  to  legatees  or  devisees  as  a  class 
includes  a  person  dead  before  the  making  of 
the  will.  For  a  discussion  of  the  earlier 
ca>»es  on  the  subject,  see  the  notes  to  Pimel 
V.  Bi'tjcmann,  5  Ann.  Cas.  239;  and  Tliomas 
V.  Thomas,  73  Am.  St.  Rep.  413. 

Rule  in  England  and  Canada, 


As  is  pointed  out  in  the  note  to  Pimel  t. 
Betjetnann,  supra,  the  English  decisions  are 
not  harmonious.  Although  Christopherson 
V.  Naylor  (cited  in  that  note)  was  adjudi- 
cated more  than  one  hundred  years  ago,  this 
case  has  neither  been  completely  overruled 
nor  altogether  followed.  There  appear  to  be 
two  opposite  doctrines  in  England,  one 
known  as  the  principle  of  substitution,  an- 
nounced in  Christopherson  v.  Naylor,  the 
other  as  the  rule  in  Loring  ▼.  Thomas,  I 
Drew  &  Sm.  497  (cited  also  in  6  Ann.  Cas. 
at  page  243) ,  and  known  as  the  principle  of 
original  gifts.  The  following  cases  support 
the  so-called  principle  of  substitution  where- 
by only  those  living  at  the  dat«  of  the  will 
or  the  representations  of  those  then  living 
take  under  a  gift  to  a  class.  Gorringe  v. 
:Mahl8tedt  [1907]  A.  C.  225:  In  re  Gorringe 
[1906]  1  Ch.  319,  reversed  in  [1907]  A.  C. 
225;  In  re  Cope  [1908]  2  Ch.  1;  In  re  Flem* 
ing,  7  Ont.  L.  Rep.  651;  In  re  Acheson,  25 
Ont.  W.  Rep.  329. 

In  the  case  of  In  re  Cope,  supra,  it  ap- 
peared that  of  the  testator's  seven  children, 
five  were  living  and  two  dead  at  the  time 
he  made  his  will.  The  latter  two  had  each 
one  child  who  survived  the  testator.  *  In  the 
will  the  following  clause  appeared:  "In  trust 
for  all  my  children  who  being  sons  or  daugh- 
ters have  attained  the  age  of  twenty-one 
years  in  equal  shares.  Provided  always  that 
if  any  child  of  mine  shall  die  in  my  lifetime 
leaving  a  child  or  children  who  shall  survive 
me  and  being  a  son  or  sons  shall  attain  the 
age  of  twenty -one  years  or  being  a  daughter 
or  daughter^  shall  attain  that  age  or  marry 
under  tliat  age  then  and  in  every  such  case 
the  last  mentioned!  cliild  or  children  shall 
take  (and  if  more  than  one  equally  between 
them)  the  share  which  \\U,  lirr,  or  their  par- 
ent would  have  taken  of  and  in  the  residuary 


KEHL  v.  TAYLOR.  96S 

275  Jll   SiC 

trust  funds  if  such  parent  or  parents  had 
survived  me  (subject  nevertheless  to  the  pro- 
viso hereinafter  contained).  Provided  alway& 
that  if  any  child  of  mine  shall  die  in  the 
lifetime  of  my  said  wife  leaving  a  husband 
or  wife  who  shall  survive  her  then  I  declare 
that  on  the  decease  of  my  said  wife  the  in- 
come of  the  share  of  any  deceased  child  of 
mine  shall  go  and  be  payable  to  such  hus- 
band or  wife  of  such  deceased  child  of  mine 
during  .his  or  her  life  without  power  of  an- 
ticipation." In  construing  that  clause  the 
court  held  that  the  children  dead  at  the  time 
of  the  making  of  the  will  were  not  included 
in  the  bequest,  saying:  "We  are  pressed  w^ith 
the  decision  in  Loring  v.  Thomas  [1  Drew  & 
Sm,  497].  I  may  point  out  (although  not  as 
controlling  my  view  upon  this  will)  that  wc 
have  not  here,  as  in  Ix)ring  v.  Thomas,  any 
such  words  as  that  the  grandchild  shall  rep- 
resent and  stand  in  the  place  of  the  child. 
In  my  judgment,  however,  it  would  be  er- 
roneous, or  misleading,  to  deal  with  this  case- 
by  reading  first  the  will  in  Loring  v.  Thomas, 
and  then  seeing  how  this  will  differs  from 
that  will.  I  must  read  this  will;  and,  read- 
ing it,  I  find  plain  provisions  for  the  tes- 
tator's children  which  must  mean  such  of 
them  as  can  take,  excluding  therefore  neces- 
sarily children  who,  at  the  date  of  the  will, 
were  already  dead,  and  I  can  give  full  effect 
to  the  provisos  by  saying  that  they  are  ad- 
dressed to  the  case  of  children  of  persons 
being  sons  or  daughters  of  the  testator  who, 
Ijeing  alive  at  the  date  of  the  will,  might 
have  taken,  but,  by  reason  of  death  before 
the  testator,  may  have  failed  to  take.  Un- 
der these  circumstances,  it  would  be  doing 
violence  to  the  language  to  substitute  for 
the  words  'shall  die*  the  words  *shall  have 
died.*  The  respondent's  argument  seeks  to 
read  the  wills  as  if  it  were  'Provided  always 
that  in  the  case  of  any  child  of  mine  dead 
in  my  lifetime,'  etc.  These  are  not  the  words. 
The  words  'shall  die'  in  this  will,  I  think,, 
are  apt  words  of  futurity  expressive  of  the 
event  of  the  death  in  the  testator's  lifetime 
of  some  member  of  the  class  (namely,  his 
children)  who,  at  the  date  of  his  will,  were 
competent  to  take  because  they  were  then 
alive,  but  who  might  fail  to  take  by  reason 
of  death  in  his  lifetime,  but  do  not  extend 
to  the  case  of  children  who,  at  the  date  of 
the  will,  could  not  take,  because  their  lives 
already  had  dropped.  For  these  reasons  I 
think  that  Katherine  and  Francis  are  not, 
for  the  purposes  of  this  will,  children  of  the 
testator  in  favor  of  whose  children,  or  of 
whose  surviving  husband  or  wife,  the  testator 
has  disposed  of  his  estate." 

In  Gorringe  v.  Mahlstedt  [1907]  A.  C.  225, 
it  appeared  that  the  testator  had  nine  chil- 
dren. One  of  his  sons  died  before  the  mak- 
ing of  the  will.     The  deceased  son  left  four 
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children  who  survived  the  testator.  These 
four  children  received,  under  the  will  special 
bequests.  The  testator  disposed  of  the  resi- 
due of  Irts  property  by  the  following  clause 
in  the  will:  "In  trust  for  all  or  any  of  my 
chilglren  or  child  .  .  .  who  shall  be  liv- 
ing at  my  death  and  being  a  son  or  sons 
attain  the  age  of  twenty-one  years  or  being 
a  daughter  or  daughters  attain  that  age  or 
marry  under  that  age  and  if  more  than  one 
in  equal  shares.  Provided  that  in  case  any 
one  or  more  of  my  children  .  .  .'  shall 
predecease  me  leaving  any  child  or  children 
living  at  my  death  tlien  such  child  or  chil- 
dren of  my  deceased  cliild  .  .  .  shall  take 
and  if  more  than  one  in  equal  shares  which 
his,  her,  or  their  parent  would  have  taken  if 
such  parent  were  living  and  over  the  age 
of  twenty-one  at  my  decease."  It  was  held, 
oveiTuling  In  re  Gorringe  [1906]  1  Ch.  319, 
that  the  son  dead  at  the  time  the  will  was 
made  was  not  included  in  the  bequest. 

The  following  ca^es  seem  to  adhere  to  the 
decision  in  Loring  v.  Thomas,  supra,  which 
lield  that  a  bequest  to  legatees  or  devisees 
as  a  class  included  representatives  of  one  of 
the  class  who  died  before  the  making  of  the 
will.  In  re  Lambert  [1908]  2  Ch.  117:  Bar- 
raclough  v.  Cooper  [1908]  2  Ch.  121;  In  re 
■Metcalfe  [1909]  1  Ch.  424;  In  re  Williams 
[1014]  2  Ch.  61  {affirming  [1914]  1  Ch. 
219)  ;    In   re  Hickey   [1917]    1  Ch.  601. 

In  the  case  of  In  re  Lambert,  sujfra,  it 
appeared  that  one,  a  nephew  of  the  testa- 
trix, was  dead  at  the  time  she  made  her  will, 
leaving  a  son  who  survived  the  testatrix. 
The  testatrix  made  a  trust  of  her  property 
to  be  distributed  as  follows:  "In  trust  for 
all  my  nephews  and  nieces  who  shall  be  liv- 
ing at  my  death  to  be  equally  divided  between 
them.  Provided  always  that  if  any  nephew 
or  niece  of  mine  shall  die  in  my  lifetime 
leaving  a  child  or  children  who  shall  sur- 
vive- me  and  being  a  son  or  sons  shall  at- 
tain the  age  of  twenty-one  years  or  being 
a  daughter  or  daughters  shall  attain  that 
age  or  marry  under  that  age  then  and  in 
every  such  case  the  last  mentioned  child  or 
children  shall  take  (and  if  more  than  one 
equally  between  them)  the  share  which  his, 
her,  or  their  parent  would  have  taken  of  and 
in  the  residuary  trust  funds  if  such  per- 
sons had  survived  me."  In  construing  that 
clause  the  court  held  that  the  son  was  in- 
cluded in  the  bequest,  saying:  "The  question 
which  I  have  to  determine  was  put  by 
Kindersley,  V.-C.  in  Loring  v.  Thomas  [1 
Drew.  &  Sm.  497]  ...  in  these  words: 
^whether  the  testator  intended  to  make  the 
gift  by  way  of  substitution  of  the  issue  only 
by  those  who  were  living  at  the  date  of  the 
will  or  to  include  the  issue  of  any  prede- 
ceased child.'  .  .  .  Now,  as  the  Vice-chan- 
cellor   pointed    out    in    Loring    v.    Thomas 


.  .  .  ,  it  would  be  doing  violence  to  what 
I  must  assume  to  be  the  meaning  of  the  testa- 
trii^  if  I  were  to  Kbld  that  only  those  who  at- 
tained twenty-one  after  the  date  of  the  will 
participated,  and  were  thus  to  exclude  those 
who  at  the  time  of  the  will  had  already  at- 
tained twenty-one  or  married.  It  seems  to 
me  that  I  have  all  the  elements  to  make  this 
a  case  which,  to  use  Homer,  L.  J.'s  words 
in  Bar rac lough  v.  Cooper  .  .  .  'cannot 
substantially  be  distinguished  from  and  is 
governed  by  Loring  v.  Thomas.'  ...  In 
my  opinion,  therefore,  the  present  case  falls 
within  Loring  v.  Thomas  .  .  .  ,  and  the 
child  or  children  of  a  nephew  or  niece  al- 
ready dead  at  the  date  of  the  will  must  be 
included  in  the  class  entitled  to  share  in  the 
residuary  estate  of  the  testatrix." 

In  the  case  of  In  re  Metcalf  [1914]  1  Ch. 
219,  it  appeared  that  the  testator  had  eight 
children,  three  sons  and  five  daughters.  One 
son  died  before  the  testator  made  the  will  in 
question,  leaving  surviving  him  two  children. 
The  testator  bequeathed  £250  to  these  two 
grandchildren,  equally  share  and  share  alike, 
and  in  case  either  died  before  reaching  major- 
ity the  share  of  the  dead  one  was  to  go  to  the 
other.  He  then  disposed  of  the  rest  of  his 
property  by  a  clause  which  read  as  follows: 
"In  trust  for  all  my  children  living  at  my 
decease  who,  being  a  son  or  sons,  shall  at- 
tain the  age  of  twenty-one  years,  or,  being 
a  daughter  or  daughters,  shall  attain  that 
age  or  marry,  in  equal  shares,  and,  if  there 
shall  be  only  one  such  child,  the  whole  to 
be  in  trust  for  that  one  child.  And  I  de- 
clare that  the  share  of  each  of  my  daughters 
shall  be  for  her  separate  use  and  free  from 
the  control  of  any  husband  with  whom  she 
may  intermarry.  Provided  always,  tliat  if 
any  child  of  me  shall  die  in  my  lifetime, 
leaving  a  child  or  children  who  shall  sur- 
vive me,  and,  being  a  son  or  sons,  shall  at- 
tain the  age  of  twenty-one  years,  or,  being 
a  daughter  or  daughters,  shall  attain  that  age 
or  marry,  then  and  in  such  case  the  last 
mentioned  child  or  children  shall  take  (and 
if  more  than  one  equally  between  them)  the 
share  which  his,  her,  or  their  parent  woul^ 
have  taken  of  and  in  the  residuary  trust 
funds  if  such  parent  had  survived  me  and 
attained  the  age  of  twenty-one  years."  In 
construing  that  clause  the  court  said:  "The 
question  is  whether  the  proviso  I  have  read 
applies  to  and  brings  in,  as  objects  of  t^e 
testator's  bounty,  not  only  the  children  of  a 
child  who  should  die  between  the  date  of  his 
will  and  the  date  of  his  death,  but  also  the 
children  of  any  child  of  his  who  was  already 
dead.  ...  In  the  first  place,  it  is  ob- 
vious that  the  words  in  the  proviso  'any  child 
of  me'  are  in  themselves  words  which  apply 
to  and  denote  ev?ry  child  of  the  testator, 
whether  living  or  dead  at  the  date  of  the 
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Now  here  the  clauae,  though       the  decision  in  which  I  entirely  agree.    This 


^expressed  as  a  proviso,  cannot,  on  either  of 
the  interpretations  contended  for,  operate  by 
way  of  limitation  or  qualification  of  the  pre- 
•ceding  gift,  that  is  by  way  of  proviso,  strict- 
ly speaking.  In  either  case,  it  does  not  cut 
out  members  of  the  original  class  and  intro- 
duce members  in  their  place  into  the  class 
by  way  of  substitution,  but  augments  the 
first  class  by  introducing  into  it  new  mem> 
bers  by  way  of  original  gift,  and  the  only 
-question  is  how  many  new  members  are  so 
introduced.  This  argument,  therefore,  in  my 
judgment,  also  fails.  Further,  the  fact  that 
the  testator  has  given  two  small  legacies  of 
£250  each  to  the  two  children  of  Philip 
Parfitt  Williams,  contingently  on  attaining 
the  age  of  twenty-one  years,  does  not,  in  my 
opinion,  offer  any  real  indication  that  they 
were  intended  to  be  excluded  from  such  in- 
terest in  the  residue  as  they  might  other- 
wise have  taken  under  the  general  language 
•of  the  gift  and  proviso  in  question.  .  .  . 
Ac'*'>rdingly,  I  propose  to  declare  that  upon 
the  true  construction  of  the  will  the  defend- 
ants Philip  John  Williams  and  Grace  Eliza- 
beth WMlliams,  the  children  of  Philip  Parfitt 
Williams,  are  contingently  entitled,  on  at- 
taining the  age  of  twenty -one  years  or  in 
the  case  of  the  defendant  Grace  Elizabeth 
Williams  previously  marrying,  to  the  eighth 
share  in  the  residuary  trust  funds  in  the 
will  mentioned  which  their  parent  Philip 
Parfitt  Williams  would  have  taken  if  he  had 
Minaved  the  testator." 

In  the  case  of  In  re  Hickey  [1917]  1  Ch. 
601,  it  appeared  that  the  testator  bequeathed 
five  thousand  pounds  ''to  the  descendants  of 
my  Aunt  Anna  Stokes  or  their  descendants 
living  at  my  death."  It  further  appeared 
^tat  Anna  Stokes,  the  aunt  of  the  testator, 
had  six  children,  five  living  and  one  dead, 
at  the  time  of  the  making  of  the  will.  The 
latter  had  seven  children  who  survived  the 
lestator.  It  was  held,  construing  the  fore- 
going clause,  that  the  legacy  should  be  di- 
vided into  six  parts,  five-sixths  to  go  to  the 
children  of  Anna  Stokes  and  the  other  sixth 
to  be  divided  among  the  seven  grandchildren 
whose  mother  was  dead  at  the  making  of  the 
will  and  who  was  one  of  the  six  children 
•of  Anna  Stokes. 

In  the  case  of  In  re  Metcalfe  [1009]  1 
■Ch.  424,  the  court  said:  "Prima  facie  I 
should  have  thought  that  in  a  case  of  this 
kind  there  was  no  reason  why  the  children 
of  a  nephew  or  niece  dead  at  the  date  of 
the  will  should  be  excluded,  when  the  chil- 
dren of  a  nephew  or  niece  who  died  after  the 
date  of  the  will  but  before  the  death  of  the 
testator  are  admitted.  So  far  as  I  can  see 
there  is  no  practical  difference  between  the 
words  of  the  will  in  this  case  and  in  the 
case  of  In  re  Lambert  [1908]  2  Ch.  117,  with 


is  a  case  where  the  legatees  are  nephews  and 
nieces — ^a  class  more  remote  than  the  de- 
scendants of  the  testator  himself — and  al- 
though what  was  said  by  the  court  of  ap- 
peals in  the  case  of  In  re  Cope  [1908]  2  Ch.  1, 
is  entitled  to  careful  consideration,  yet  there 
were  different  clauses  and  very  special  cir- 
cumstances in  that  -case,  as  appears  from  the 
judgment  of  the  master  of  the  rolls.  There 
are  no  such  words,  however,  in  this  case  as 
were  to  be  found  in  the  case  of  In  re  Cope, 
and  I  shall  follow  the  decision  in  the  case  of 
In  re  Lambert  and  hold  that  the  children  who 
attained  twenty -one  of  a  nephew  or  niece  of 
the  testator  dead  at  the  date  of  the  will  are 
entitled  to  share  in  the  residuary  estate." 

In  the  case  of  In  re  Hickey,  supra,  the 
decision  in  Christopherson  v.  Naylor,  1  Meriv. 
320,  was  criticised  in  the  following  language: 
"It  is  said  that  some  principle,  by  which  I 
understand  some  rule  of  construction,  was 
laid  down  in  Christopherson  v.  Naylor,  1 
Meriv.  320.  The  construction  placed  upon 
the  will  in  that  case  was  to  my  mind  rea- 
sonable enough,  but  I  am  not  (possibly  owing 
to  some  intellectual  infirmity  of  my  own) 
impressed  by  the  reasoning  which  appears  to 
have  led  to  it.  The  alleged  principle  seems 
to  be  that  the  meaning  of  the  word  'substi- 
tute' involves  the  idea  of  replacing  one  thing 
by  another.  One  cannot  'substitute*  some- 
thing for  nothing.  This  proposition  appears 
to  me  to  be  axiomatic  but  not  very  illumi- 
nating." 

Rule  in  United  States, 

In  the  United  States  there  exists  a  diver- 
sity of  opinion  as  to  the  right  of  a  person 
who  died  before  the  testator  to  take  under 
a  gift  to  a  class.  The  reported  case,  which 
is  supported  by  several  other  decisions,  holds, 
in  construing  a  statute  of  Illinois,  that  a  be- 
quest to  a  class  includes  those  dead  at  the 
time  of  tlie  making  of  the  will. 

In  Jenne  v.  Jenne,  271  111.  526,  111  N.  E. 
540,  it  appeared  that  a  testator  bequeathed 
$3,000  to  three  of  his  half-sisters.  ''One  of 
the  sisters  died  about  ten  vears  before  the 
making  of  the  will,  leaving  two  children  who 
survived  the  testator.  It  was  held  that  the 
bequest  included  the  deceased  sister  and  that 
her  children  were  entitled  to  the  share  she 
would  have  taken  had  she  survived  the  tes- 
tator. 

In  Barnhill  v.  Sharon,  135  Ky.  70,  121 
S.  W.  983,  it  appeared  that  a  testator  made 
the  following  bequest:  "(2)  And  the  real 
estate  to  go  to  my  brothers  and  sisters." 
It  further  appeared  that  besides  several 
brothers  the  testator  had  one  full  sister,  all 
living  at  the  time  he  made  the  will,  and  one 
half-sistei:  then  dead.    A  statute  (Gen.  Stat. 
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§  4841)  provided  as  follows:  "If  a  devisee 
or  legatee  dies  before  tlie  testator,  or  is  dead 
at  the  making  of  the  will,  leaving  issue  who 
Biirvive  the  testator,  such  issue  shall  take  the 
entate  devised  or  bequeathed,  as  the  devisee 
or  legatee  would  have  done  if  he  had  sur-' 
vived  the  testator,  unless  a  different  dispo- 
sition thereof  is  made  or  required  by  the 
will."  In  applying  the  foregoing  statute  to 
the  clause  quoted,  the  court  held  that  the 
bequest  included  the  dead  sister,  saying: 
"In  the  will  under  consideration  the  testator 
uses  the  words  'brothers  and  sisters.'  In 
order  to  give  the  word  'sister'  any  meaning 
at  all,  it  must  be  made  to  include  more  than 
one  sister.  It  is  contended  by  appellees  that 
the  petition  does  not  allege  that  the  sister 
who  died  before  the  testator,  and  the  half- 
sister,  whose  descendants  ]iave  instituted  this 
action,  are  the  only  sisters  that  the  testator 
ever  had.  We  are  *  inclined  •  to  the  opinion 
that  this  fact  is  immaterial.  There  is  noth- 
ing in  the  will  to  show  that  the  testator 
intended  to  limit  his  estate  to  his  full-sisters. 
We  must  construe  the  will  to  mean  'sisters' 
as  a  class.  That  being  the  case,  the  devise 
is  controlled  by  section  4841  of  the  Kentucky 
statutes.  Under  that  section  it  is  immaterial 
that  Mary  Elizabeth  Williamson  was  dead 
at  the  time  of  making  the  will,  if  as  a 
matter  of  fact  she  was  included  in  the  class 
'sisters.' "  To  the  same  effect  see  De  Roy's 
Estate,  161  Wis.  608,  155  N.  W.  108. 

But  in  each  of  the  following  cases  it  was 
held  that  a  bequest  to  devisees  or  legatees 
as  a  class  does  not  include  a  person  or  per- 
sons dead  at  the  time  the  will  is  made: 
Pierce  v.  Fulmer,  165  Ala,  344,  51  So.  728; 
In  re  Tamargo,  220  N.  Y.  226,  115  N.  E.  462, 
reversing  170  App.  Div.  10,  155  N.  Y.  S.  845; 
Suber  v.  Nash,  84  S.  C.  12,  65  S.  E.  947. 
Thus  in  the  case  of  In  re  Tamargo,  supra, 
it  was  said:  "The  rule  of  law  is  familiar 
that  a  legacy  or  devise  will  lapse  when  the 
legatee  or  devisee  dies  before  the  testator. 
The  rule  operates  when  the  legatee  or  devisee 
is  dead  when  the  will  is  made." 
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Statutes  —  Title  and  Sub jeot-ma tier  — 
Act  Relating  to  Osteopatliy. 

Const,  art.  5,  §  23,  requiring  an  act  to 
contain  but  one  subject,  to  be  clearly  expressed 
in  its  title,  is  not  contravened  by  Laws  1007, 


c.  112,  entitled  an  act  to  amend  Laws  1905, 
c.  61,  §§  8,  12,  relating  to  the  practice  of 
osteopathy,  and  defining  what  evidence  shall 
be  deemed  sufficient  to  constitute  the  practice 
of  osteopathy,  defining  practice  of  osteopathy 
BO  as  to  include  practice  of  chiropractic,  by 
making  it  applicable  to  every  branch  of  the 
healing  art  by  use  of  the  hands. 

Osteopatliy  —  Coiistrnctioii  of  jStatnte 
—  Right  of  Physician  to  Fraotiee 
Osteopathy. 

Tiie  proviso  to  Rev.  Codes,  §  1605,  defining- 
the  practice  of  osteopathy,  that  nothing  in  the 
section  shall  be  construed  to  restrain  a  legally 
licensed  physician  or  surgeon  in  the  practice 
of  his  profession,  does  not  permit  a  practi- 
tioner of  medicine  or  surgery  to  practice  os- 
teopathy. 

[See  1  Ann.  Cas.  51.] 

Validity  of  Idoensing  Statute. 

Rev.  Codes,  §  1596,  making  it  unlawful  to- 
practice  osteopathy  without  a  license  from 
board  of  examiners,  does  not  make  an  arbi- 
trary classification  denying  the  right  of  citi- 
zens to  engage  in  a  lawful  occupation,  and 
so  constitute  an  abuse  of  the  police  power. 

[See  note  at  end  of  this  case.] 

Application  of  Statute  to  Chiropraetie«. 

To  require  a  chiropractor,  whose  treatment 
is  confined  princi{»ally  to  the  spine,  to  take 
an  examination  on  anatomy  and  the  other 
branches  of  science  prescribed  by  Rev.  Codes, 
§  1598,  for  examination  of  osteopaths  gen- 
erally, as  does  section  1605,  by  defining  the 
practice  of  osteopathy  so  as  to  include  the 
practice  of  chiropractic,  cannot  be  said  to 
have  no  proper  relation  to  such  practice. 

[See  note  at  end  of  this  case.] 

Same. 

Rev.  Codes,  §  1605,  including  in  its  definition 
of  the  practice  of  osteopathy^  all  treatment 
by  use  of  the  hands  or  meclianical  appliancen. 
and  so  including  the  practice  of  chiropractic 
for  the  purpose  of  requiring  qualificationsc 
and  a  license  to  practice,  is  not  an  attempt 
to  confer  a  monopoly  on  the  school  of  oste- 
opathy. 

[See  note  at  end  of  this  case.] 

Praetieins  irlthont  Idoense  —  Snfteien— 
oy  of  Evidenee* 

The  register  of  names  of  all  applicants  for 
license  to  practice  osteopathy,  which  Rev. 
Codes,  §  1585,  requires  tlie  secretary  of  the 
board  of  osteopathic  examiners  to  kcep^ 
whether  they  are  granted  or  refused  a  license, 
and  which  such  section  declares  to  be  prima 
facie  evidence  of  all  matters  recorded  therein, 
disclosing  that  one  prosecuted  for  practicing 
without  a  license  had  never  applied  to  the 
board  for  a  license,  nor  even  to  the  secretary, 
as  permitted  by  section  1597,  for  a  temporary 
license  or  certificate,  with  no  evidence  to 
contradict  it,  is  sufiicient  on  that  point. 

Praotioing  without  Idoense  —  Sufloiea* 
cy  of  Information. 

Information  for  practicing  osteopathy  with- 
out a  license  from  the  board  of  osteopathic 
"examiners  board,  declared  unlawful  by  Rev. 
Codes,  §  1596,  need  not  negative  the  defendant 
having  procured  a  temporary  certificate  fron* 
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the  secretary  of  the  board,  as  permitted  by* 
section  1597 ;  such  procurance  being  a  matter 
of  defense. 

Praeticine  withont  License  — >  Snffioien- 
ey  of  Evidenoe. 

Even  if  the  allegation  of  the  information 
for  practicing  osteopathy  without  a  license 
from  the  board  of  osteopathic  examiners  that 
defendant  was  not  a  licensed  practitioner  of 
medicine  or  surgery  is  material,  the  register 
of  applicants  to  the  board  of  medical  exami- 
ners for  a  certificate  to  practice,  required  by 
Rev«  CodeSy  §  1586,  to  be  kept  by  such  board, 
and  by  such  section  declared  prima  facie  evi- 
dence of  all  matters  therein  kept,  and  by  sec- 
tion 7962  presumed  to  have  been  correctly 
kept»  not  showing  defendant  to  have  been  an 
applicant,  is  sufficient  evidence  thereon. 

Appeal  from  District  Court,  Lewis  and 
Clark  county:     Wobd,  Judge. 

Criminal  action.  W.  H.  Hopkins  convicted 
of  practicing  osteopathy  without  obtaining 
license,  and  appeals.  The  facts  are  stated 
in  the  opinion.     Affirmed. 

Wellington  D,  Rankin  for  appellant. 
8.  C.  Ford,  Frank  Woody,  and  Joseph  P. 
Donnelly  for  respondent. 

[56]  Brantly,  C.  J. — ^The  defendant  was 
convicted  of  a  misdemeanor  committed  by 
engaging  in  the  practice  of  t)steopathy  "under 
and  by  the  name  of  chiropractic  or  chiro- 
practor" for  compensation  without  first  hav- 
ing obtained  a  license  from  the  state  board  of 
osteopathic  examiners.  He  has  appealed  from 
the  judgment  and  an  order  denying  him  a 
new  trial. 

1.  The  first  contention  is  that  the  convic- 
tion cannot  be  sustained  because,  if  it  was 
the  intention  of  the  legislature,  in  enacting 
the  provisions  of  the  Revised  Codes  relating 
to  the  practice  of  osteopathy,  to  include  in 
their  meaning  one  engaged  in  practicing  of 
healing  as  a  chiropractor,  they  are  repugnant 
to  section  23,  Article  V,  of  the  Constitution 
of  Montana,  and  therefore  void  in  this: 
That  there  is  not  found  in  the  title  of  the 
bills  by  which  these  provisions  were  enacted 
any  mention  of  chiropractors  or  those  en- 
gaged in  the  practice  of  chiropractic.  A 
brief  history  of  this  legislation  will  be  found 
in  Stete  v.  Dodd,  51  Mont.  100,  140  Pac. 
481.  By  reference  to  the  Acts  of  1905  (Laws 
1905,  Chap.  61,  p.  106)  and  1007  (Laws 
1907,  Chap.  112,  p.  283)  the  purpose  of  the 
legislature  becomes  apparent.  The  Act  of 
1905  supplanted  the  original  Act  of  1901  on 
the  same  subject.  Neither  of  these  defined  the 
term  "osteopathy"  or  the  expression  "prac- 
ticing osteopathy,"  the  legislature  assuming 
that  both  the  term  and  the  expression  were 
well  understood  and  did  not  include  the  prac- 
tice of  medicine  or  surgery.    The  purpose  of 


the  Act  of  1907  was  to  amend  sections  8  and 
12  of  the  [57]  law  of  1905  by  increasing  llie 
penalty  for  a  violation  of  it,  and  to  define 
specifically  the  expression  "practicing  oste- 
opathy" in  order  to  indicate  clearly  the  mean- 
ing of  it  and  to  distinguish  it  from  the 
practice  of  medicine  or  surgery  which  are 
regulated  by  other  provisions  on  the  sul)ject. 
(Rev.  Codes,  sees.  1585-1593.)  The  Acts  of 
1905  and  1907  appear  in  the  Revised  Codes 
a*»  sections  1594-1006,  inclusive;  sections 
1601  and  1605  being  the  amended  sections. 
Upon  a  comparison  of  the  definition  of  the 
expression  "practicing  osteopathy"  found  in 
section  1605  with  the  accepted  definition  of 
the  expression  "practicing  chiropractic,"  it 
is  clear  that  the  practice  of  the  latter  comes 
within  the  purview  of  the  legislation.  Sec- 
tion 1605  reads:  "Every  person  shall  be 
deemed  practicing  osteopathy  within  the 
meaning  of  this  Act  who  shall  (a)  attend  to, 
or  use  in  connection  with  his  or  her  name  the 
words  *Doctor  of  Osteopathy,  or  Diplomat  of 
Osteopathy,  or  Osteopath,  or  Osteopathist, 
or  Osteopathic  Practitioner,  or  Osteopathic 
Physician,'  or  words  of  like  import,  or  any 
abbreviation  thereof,  or  the  letters  *D.  O./ 
or  who  shall  (b)  profess  publicly  to,  or  who 
shall,  either  on  his  own  behalf,  in  his  own 
name,  or  in  his  trade  name,  or  in  behalf  of 
any  other  person,  corporation,  association, 
partnership,  either  as  manager,  bookkeeper, 
practitioner,  or  agent,  treat,  cure,  alleviate  or 
relieve  any  ailment  or  disease  of  either  mind 
or-  body  or  cure  or  relieve  any  fracture  or 
misplacement  or  abnormal  condition  or  bodily 
injury  or  deformity,  by  any  treatment,  or 
manipulation  or  method  of  manipulating  a 
human  body  or  any  of  its  limbs,  muscles  or 
parts,  by  the  use  of  the  hands,  or  mechanical 
appliances,  in  an  effort  or  attempt  to  relieve 
any  pressure,  obstruction,  misplacement  or 
defect,  in  any  bone,  muscle,  ligament,  lierve, 
vessel,  organ  or  part  of  the  body,  after  having 
received,  or  with  the  intent  or  expectation  of 
receiving  therefor  either  directly  or  indirectly 
any  bonus,  gift  or  compensation  whatsoever: 
Provided,  however,  that  nothing  in  this  sec- 
tion shall  be  construed  to  restrain  or  restrict 
any  legally  licensed  physician  or  surgeon  in 
the  practice  of  his  profession.." 

[58]  In  Webster's  New  Standard  Diction- 
ary "chiropractic"  is  defined  as:  "A  system 
of  the  practice  of  adjusting  the  joints,  espe- 
cially of  the  spine,  by  hand  for  the  curing 
of  disease."  We  gather  from  the  brief  of 
counsel  that  one  who  practices  the  system  is 
technically   designated   as   a   "chiropractor." 

The  legislature  in  formulating  the  defini- 
tion in  section  1605,  supra,  manifested  the 
intention  to  make  the  regulations  applicable 
to  the  practice  of  osteopathy  equally  appli- 
caWe  to  every  branch  of  the  healing  art  by 
the  use  of  the  hands,  by  whatever  name  the 
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practitioner  might  call  himself  or  apply  to 
the  avstem.  Since  this  definition  is  hroad 
enough  to  include  the  system  of  chiropractic, 
the  inference  is  necessary  that  the  legislature 
intended  to  include  it,  whether  it  was  a  mat- 
ter of  common  knowledge  or  not. 

The  title  of  the  Act  of  1905  is  the  follow- 
ing: "An  Act  to  regulate  the  practice  of 
osteopathy  in  the  state  of  Montana,  and  to 
license  osteopaths  to  practice  in  the  state, 
and  to  establish  a  board  of  osteopathic  ex- 
aminers, and  to  punish  persons  Violating  the 
provisions  of  this  Act,  and  to  repeal  House 
Bill  No.  38  of  the  7th  Legislative  Assembly 
of  the  state  of  Montana,  approved  Feb.  26, 
1901." 

The  following  is  the  title  of  the  amendatory 
Act:  "An  Act  to  amend  sections  8  and  12 
of  chapter  51,  Laws  of  1905,  relating  to  the 
practice  of  osteopathy  contrary  to  law  in 
the  state  of  Montana,  and  providing  a  pen- 
alty therefor,  and  defining  what  evidence 
shall  be  deemed  sufficient  to  constitute  the 
practice   of  osteopathy." 

The  provision  of  the  Constitution  invoked 
by  counsel  has  so  frequently  been  considered 
and  its  scope  and  meaning  declared  by  this 
court  that  it  would  be  a  work  of  supereroga- 
tion to  enter  upon  a  discussion  of  it  again. 
In  brief,  it  may  be  stated  that  its  purpose  is 
to  prevent  fraud  and  deception  in  the  enact- 
ment of  legislation,  and  to  this  end  to  require 
that  every  bill  introduced  in  the  legislature 
must  relate  to  a  single  subject  which  shall 
be  so  clearly  expressed  in  a  title  prefixed  to 
it  that  both  the  members  of  the  legislature 
and  the  public  may  understand  [59]  the  ob- 
ject to  be  accomplished  by  it.  (State  v. 
Anaconda  Copper  Min.  Co.  23  Mont.  498, 
59  Pac.  854;  State  v.  McKinney,  29  Mont. 
375,  1  Ann.  Cas.  579,  74  Pac.  1095,  and  cases 
cited;  Yegen  v.  Yellowstone  County,  34  Mont. 
79,  85  Pac.  740. ) 

The  title  of  the  Act  of  1905  discloses  that 
the  subject  of  the  proposed  legislation  was 
the  regulation  of  the  practice  of  osteopathy. 
The  title  of  the  amendatory  Act  also  refers 
exclusively  to  the  practice  of  osteopathy,  and 
indicates  that  it  was  the  intention  of  the 
legislature  to  define  what  that  expression  was 
intended  to  include.  That  this  definition  in- 
cludes the  practice  of  chiropractic  and  applies 
to  chiropractors  is  no  valid  objection  to  it. 
It  meets  the  requirement  of  the  provision  of 
the  Constitution  relied  on  and  is  valid. 

2.  We  notice  next  the  contention  that  these 
provisions  are  invalid  because  they  are  arbi- 
trary and  unreasonable  class  legislation.  It 
is  said  that  the  proviso  in  section  1605  per- 
mits a  regularly  licensed  practitioner  of 
medicine  or  surgery  to  practice  osteopathy 
without  a  license  from  the  state  board  of 
osteopathic  examiners,  whereas  it  prohibts 
e\  cry  one  else  from  doing  so  without  a  license, 
and  hence  is  repugnant  to  section  1  of  the 
Fourteenth   Amendment  of  the   Constitution 


*of  the  United  States,  which  guarantees  the- 
eqiial  protection  of  the  laws.  In  the  case  of 
State  V.  Dodd,  supra,  the  contention  was 
made  that  the  proviso  found  in  section  151)1 
of  the  statute  relating  to  the  practice  of 
medicine,  denies  to  every  j^erson,  except  an 
osteopath,  the  right  to  practice  medicine  or 
surgery  without  a  license  while  it  permits 
him  to  practice  it.  In  disposing  of  the  con- 
tention, the  court,  speaking  through  Mr. 
Justice  Holloway,  said:  "Counsel  for  ap- 
pellant insists  that  the  elTect  of  that  section, 
with  the  proviso  quoted,  is  to  deny  to  every 
person,  except  osteopaths,  the  right  to  prac- 
tice medicine  or  surgery  in  Montana  without 
a  certificate  from  the  state  board  of  medical 
examiners,  and  that,  in  excepting  licensed 
osteopaths  from  the  operation  of  its  provi- 
sions those  persons  thus  favored  are  free  to 
engage  in  the  practice  of  medicine  or  surgery 
without  having  to  submit  to  the  ordeal  of 
an  examination  and-  without  having  the 
[60]  certificate  required  of  every  other  one 
who  seeks  to  engage  in  the  like  practice.  If 
the  construction  thus  sought  to  be  placed 
upon  the  language  of  secticm  1591  is  justified, 
we  might  readily  assent  to  the  conclusion 
that  the  classification  made  is  an  arbitrary 
one,  and  that  the  case  presented  upon  this 
appeal  falls  within  the  rule  announced  in 
State  V.  Cudahy  Packing  Co.  33  Mont.  179, 
114  Am.  St.  Rep.  804,  8  Ann.  Cas.  717,  82  Pac 
833,  and  that  the  statute  in  its  operation 
denies  to  the  appellant  the  equal  protection 
01  the  laws.  In  assuming,  however,  that 
section  1591  permits  an  osteopath  to  practice 
medicine  without  a  certificate  from  the  state 
board  of  medical  examiners,  counsel  for  ap- 
pellant errs,  and  with  the  fall  of-  this,  his 
fundamental  premise,  goes  his  entire  ar- 
gument." It  was  further  said:  "When  the 
proviso  was  inserted  in  what  is  now  section 
1591,  the  legislature  understood  that  the 
practice  of  osteopathy  (a)  did  not  compre- 
hend the  practice  of  medicine  or  surgery;  and  . 
(b)  that  it  was 'already  regulated  and  con- 
trolled by  appropriate  statutes  enacted  pur- 
suant to  the  police  power  of  the  state.  The 
only  efTect,  then,  of  this  legislation,  has  been 
to  classify  all  those  enga|»ed  in  the  healing 
art  into  two  classes:  (1)  physicians  and 
surgeons,  or  those  engaged  in  the  practice  of 
medicine  or  surgery;  and  (2)  osteopaths,  or 
those  devoted  to  the  practice  of  osteopathy. 
That  legislation  which  makes  a  reasonable 
classification  of  subjects  is  not  open  to  any 
constitutional  objection  upon  that  ground  has 
been  determined  so  often  that  argument  upon 
the  matter  mav  well  be  deemed  foreclosed." 
If  section  1591  does  not  authorize  an  osteo- 
path to  practice  medicine  or  surgery,  obvious- 
ly section  1605  does  not  permit  a  practitioner 
of  medicine  or  surgery  to  practice  osteopathy; 
and  so  it  was  hold  in  the  decision  in  State  v. 
W  ood,  53  Mont.  566,  165  Pac.  692. 
3.  It  is  contended  that  the  statute  makes 
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,an  arbitrary  classification  denying  the  right 
of  citizens  to  engage  in  a  lawful  occupation, 
and  is  therefore  an  abuse  of  the  police  power 
of  the  state.  This  contention  has  heretofore 
been  several  times  the  subject  of  consideration 
by  this  court,  and  determined  contrary 
[61]  to  the  contention  of  counsel.  (Craig  v. 
Medical  Examiners,  12  Mont.  203,  29  Pac. 
532;  State  v.  District  Ct.  26  Mont.  121,  66 
Pac.  754;  Johnson  v.  Great  Falls,  38  Mont. 
369,  16  Ann.  Cas.  974,  09  Pac.  1069;  State 
V.  Dodd,  supra.)  In  State  v.  District  Ct. 
supra,  in  considering  the  validity  of  the  pro- 
visions relating  to  the  practice  of  medicine  or 
surgery,  the  court  said:  "It  may  be  stated, 
as  a  general  proposition,  that  every  person 
has  a  natural  right  to  pursue  any  lawful 
business  or  profession.  This  general  state- 
ment is  subject,  however,  to  the  limitation 
that  the  person  asserting  such  a  right  must, 
before  attempting  to  exercise  it,  comply  with 
all  reasonable  police  regulations  made  by  the 
state  touching  the  qualifications  declared 
necessary  for  the  particular  calling.  In  the 
absence  of  such  regulations,  the  right  is  ab- 
solute, and  may  be  exercised  at  pleasure;  but 
where  they  exist,  compliance  with  them  is 
a  condition  precedent,  and  until  this  condition 
is  fulfilled  the  right  is  in  abeyance,  and  may 
not  be  exercised  at  all.  .  ."  .  Such  legis- 
lation has  always  been  upheld  as  a  wise 
exercise  of  the  police  powers  of  the  state, 
and  necessary  to  the  protection  of  the  public. 
This  is  particularly  true  of  a  calling  or  pro- 
fession which  recjuires  technical  knowledge 
and  skill.  Without  such  knowledge  and  skill 
in  the  practitioner,  there  is  danger  that  danf- 
agc  will  result  to  those  who  employ  him. 
Therefore  one  may  be  prohibited  from  pur- 
suing such  a  calling  or  profession  until  he 
has  been  examined  bv  the  lawfullv  constituted 
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authorities,  and  declared  sufficiently  qualified 
to  engage  in  it  with  safety  to  the  public." 

Counsel  for  defendant  insists  that  chiro- 
practic is  not  the  same  science  or  system  as 
osteopathy,  and  that  it  is  not  reasonable  to 
require  a  chiropractic  who  recognizes  no 
similarity  between  the  system  he  practices 
and  osteopathy  to  pursue  the  course  of  study 
at  a  school  of  osteopathy  as  provided  by  the 
statute  (sec.  1598)  and  to  be  examined  upon 
the  theory  and  practice  of  it.  The  mere 
difference  in  name,  however,  does  not  alter 
the  fact  that,  whatever  may  be  the  distinction 
l>etween  the  two  as  to  the  technical  method  of 
administering  treatment,  [62]  both  admin- 
ister it  by  the  iise  of  the  hands.  The  spine 
is  one  of  the  parts  of  the  body.  Tlie  con- 
finement by  the  chiropractor  of  his  treatment 
principally  to  the  spine  does  not  excuse  him 
from  undergoing  the  ordeal  of  the  examina- 
tion prescribed  for  osteopaths  whose  treat- 
ment includes  the  spine  as  well  as  all  other 
parts  of  the  structure  of  the  human  body. 
Because  of  the  difference  in  name  it  cannot 


be  said  that  the  examination  prescribed  by 
the  legislature  has  proper  relation  to  the 
practice  of  osteopathy,  while  it  has  none  to 
the  practice  of  the  chiropractic.  In  the  judg- 
ment of  the  legislature,  proficient  kna^vledge 
of  the  anatomy  and  the  other  branches  of 
science  enumerated  (sec.  1538)  was  deemed 
necessary  to  qualify  an  osteopath  to  treat 
the  human  body.  Counsel  does  not  question 
the  propriety  of  this  requirement  so  far  as  it 
applies  to  the  practice  of  osteopathy.  If  pro- 
ficient knowledge  of  these  sciences  pertaining 
to  the  human  body  have  no  relation  to  the 
practice  of  chiropractic,  which  is  nothing 
more  or  less  than  osteopathy  under  another 
name,  it  is  impossible  to  conceive  what  qual- 
ifications a  practitioner  of  it  should  possess. 

In  Dent  v.  West  Virginia,  129  U.  S.  114, 
32  U.  S.  (L.  ed.)  623,  9  S.  Ct.  231,  approved 
by  this  court  in  Craig  v.  Medical  Examiners, 
supra,  the  court,  after  declaring  that  it  is 
within  the  province  of  the  state  legislature  to 
rjegulate  the  practice  of  medicine  in  order 
to  protect  the  members  of  the  public  from  the 
consequences  of  ignorance  and  incapacity,  as 
well  as  deception  and  fraud,  laid  down  the 
test  of  the  validity  of  the  regulations  on  the 
subject  as  follows: 

"The  nature  and  extent  of  the  qualifica- 
tions required  must  depend  primarily  upon 
the  judgment  of  the  state  as  to  their  neces- 
sity. If  they  are  appropriate  to  the  calling 
or  profession,  and  attainable  by  reasonable 
study  or  application,  no  objection  to  their 
validity  can  be  raised  because  of.  their  strin- 
gency or  difficulty.  It  is  only  when  they  have 
no  relation  to  such  calling  or  profession  or 
are  unattainable  bv  such  reasonable  studv 
and  application  that  they  can  operate  to 
deprive  one  of  his  right  to  pursue  a  lawful 
vocation." 

[63]  4.  It  is  argued  that  the  legislation  is 
an  attempt  to  restrict  all  healing  by  drugless 
treatment  to  a  single  school,  and  thus  confer 
a  monopoly  on  the  school  of  osteopathy.  This 
contention  is  without  merit.  It  is  true  that 
the  statute  defines  the  practice  of  osteopathy 
as  a  drugless  treatment,  because  it  is  therein 
limited  exclusively  to  treatment  by  use  of 
the  hands  or  meichanical  appliances,  and  re- 
quires acquaintance  with  the  various  scienceir 
enumerated  and  the  theory  and  practice  ac- 
cording to  the  standards  prescribed  by  recog- 
nized schools  of  osteopathy.  But  this  does  not 
give  this  school  a  monopoly  of  the  practice. 
It  leaves  every  person  who  in  the  judgment 
of  the  board  has  demonstrated  that  he  pos- 
sesses the  knowledge  and  qualifications  pre- 
scribed to  engage  in  the  practice  and  to  earn 
his  livelihood  by  this  means.  The  legislation 
is  not  rendered  objectionable  by  the  fact 
that  some  persons  choose  to  adopt  another 
name  and  profess  to  belong  to  and  to  rep- 
resent a  different  school.  The  statute  merely 
discloses  that  one  using  the  method  of  treat- 
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nicnt  therein  described  shall  be  deemed  prac- 
tieiiij?  osteopathy,  and  that  he  must  secure  a 
licouj^e  before  he  engaucs  in  the  practice  for 
compensation.  If  lie  docs  this,  he  has  fully 
complied  with  the  statute,  and  it  is  not  mate- 
rial whether  he  chooses  to  style  himself  cliiro- 
practor  or  osteopajth.  In  enacting  the  statute 
the  legislature  was  concerned  about  the  qual- 
ifications which  the  practitioner  must  possess 
to  the  end  that  the  public  should  be  protected 
from  fraud  and  imposition,  and  not  with  the 
names  of  schools. 

$.  The  information  charges:  That  on  or 
about  the  23d  day  of  October,  1915,  the  de- 
fendant "did  wilfully,  unlawfully,"  etc. 
"practice  osteopathy  under  and  by  the  name 
of  chiropractic  or  chiropractor,  .  .  .  with- 
out first  having  obtained  a  certificate  or 
license  from  the  state  board  of  osteopathic  ex- 
aminers of  the  state  of  Montana."  The  court 
instructed  the  jury  in  part  as  follows:  "The 
material  and  necessary  allegations  of  the 
information  herein  which  must  be  established 
by  the  state  beyond  a  reasonable  doubt  are 
the  following:  .  .  .  (3)  That  the  defend- 
ant did  not  first  obtain  a  certificate  or  license 
from  the  state  board  of  osteopathic  examiners 
of  the  state  of  Montana."  [G4]  It  is  asserted 
that  there  is  no  evidence  showing  that  the 
defendant  did  not  have  a  temporary  certif- 
icate from  the  board  permitting  him  to  prac- 
tice at  the  time  alleged  in  the  information. 
It  is  contended  that  the  verdict  is  obviously 
contrary  to  the  instruction,  and  hence  con- 
trary to  the  law. 

The  statute  (Rev.  Codes, 'sec.  1505)  re- 
quires the  secretary  of  the  board  to  keep  a 
record  of  the  names  of  all  applicants  for 
license,  the  time  each  has  devoted  to  the 
study  and  practice  of  osteopathy,  and  the 
name  and  location  of  the  school  from  which 
he  holds  a  diploma.  It  also  requires  him  to 
keep  a  register  of  the  names  of  all  applicants 
licensed  or  refused  a  license.  This  record 
is  declared  to  be  prima  facie  evidence  of  all 
matters  recorded  therein.  The  license,  when 
issued,  must  be  signed  by  the  president  and 
secretary  of  the  board.  It  is  referred  to  in 
that  section  indifferently  as  a  certificate  or 
license.  Section  1597  authorizes  the  secretary 
at  any  time  when  the  board  is  not  in  session, 
upon  examination  of  an  applicant  for  license, 
to  issue  to  him  a  temporary  certificate  per- 
mitting him  to  practice  until  the  next  meet- 
ing of  the  board;  whereupon  the  applicant 
must  submit  himself  to  an  examination  by 
the  board.  If  he  then  shows  that  he  has  the 
required  qualifications,  he  is  granted  a  cer- 
tificate or  license  by  the  board.  The  ar- 
gument of  counsel  assumes  that  the  char(>e 
in  the  information  refers  to  the  temporary 
certificate  issued  by  the  secretary,  whereas 
the  charge  is  that  the  defendant  engaged  in 
the  practice  "without  first  having  obtained  a 


certificate  or  license  from  the  state  board,'* 
etc.  This  allegation  was  material,  and  tho 
court  properly  instructed  the  jury  that  it 
must  be  established  by  the  state  beyond  a 
reasonable  doubt.  Such  in  fact  was  the  ease ; 
for  the  record  of  the  secretary  discloses  that 
the  defendant  had  never  applied  to  the  board 
for  a  license,  nor  even  to  the  secretary  for  a 
temporary  license  or  certificate,  and  there 
was  no  evidence  to  contradict  it.  The  ar- 
gument of  counsel  therefore  falls  to  the 
ground. 

In  formulating  the  information  the  county 
attorney  proceeded  upon  the  correct  assump- 
tion that  it  was  not  necessary  for  him  to 
allege  that  defendant  had  not  procured  a 
temporary  certificate;  [65]  as  that  forms  no 
part  of  the  charge  of  a  violation  of  the  stat- 
ute, but  is  a  matter  of  defense.  (State  v. 
Wood,  supra.) 

The  information  also  alleges  that  the  de- 
fendant  was  not  a  duly  licensed  practitioner 
of  medicine  or  surgery.  The  court  informed 
the  jury  that  they  must  find  the  truth  of 
this  allegation  beyond  a  reasonable  doubt 
before  they  could  convict  the  defendant.  It 
is  argued  that  there  was  no  evidence  that  the 
defendant  was  not  duly  licensed  to  practice 
medicine  or  surgery,  and  hence  that  the  ver- 
dict in  this  particular  is  contrary  to  law. 
The  original  Medical  Practice  Act  was  passed 
in  1889.  (Laws  1889,  p.  175.)  It  prohibited 
the  practice  of  medicine  or  surgery  by  anyone 
who  did  not  hold  a  certificate  from  the  board 
of  medical  examiners  created  by  it.  It  pro- 
vided, among  other  things,  for  the  granting 
9f  a  certificate  by  the  board  to  any  applicant 
upon  presentation  of  a  diploma  from  a  med- 
ical school  legally  organized  and  of  good 
standing.  If  the  applicant  was  not  a  grad- 
uate as  therein  provided,  he  was  required  to 
apply  to  the  board  and  submit  "to  an  exam- 
ination as  to  his  proficiency-  in  knowledge  of 
the  branches  of  learning  enumerated,  unless 
he  had  been  engaged  in  the  practice  in  the 
territory  for  not  less  than  ten  years.  In 
the  latter  case  he  was  not  required  to  submit 
to  an  examination,  but  was  required  to  pre- 
sent to  the  board  satisfactory  evidence  that  he 
came  within  the  exception.  (Sec.  3.)  Those 
who  came  within  the  exception,  as  well  as« 
other  persons  thereafter  commencing  to  prac- 
tice, were  required  to  obtain  a  certificate  or 
license.  (Sec.  4.)  Section  2  required  the 
board  to  keep  a  record  of  its  proceedings, 
including  a  register  of  the  names  of  all  ap- 
plicants, both  those  who  received  certificates 
and  those  whose  applications  were  rejected. 
This  record  was  dc^clared  by  tliat  section  to 
be  prima  fa-ie  evidence  of  all  matters  therein 
recorded.  The  original  Act  has  been  amended 
in  several  particulars.  It  is  not  necessary  to 
refer  to  the  amendatory  Acts.  It  is  suiTicient 
for  present  purposes  to  say  that,  however  the 


SROKA  V. 

59  R, 

le^^Iation  has  been  changed  otherwise,  the 
provision  relating  to  the  keeping  of  the  record 
and  its  value  as  evidence  has  been  retained 
substantially  as  it  was  in  the  original  Act. 
(Rev.  [66]  Codes,  sec.  1586.)  We  shall  not 
stop  to  inquire  whether  the  allegation  in  the 
information  is  material,  and  hence  whether 
the  instruction  submitted  to  the  jury  was 
proper.  Assuming  this  to  be  so,  the  conten- 
tion of  counsel  is  without  merit.  Dr.  W.  C. 
Riddell,  the  present  secretary  of  the  board, 
who  had  in  his  possession  in  the  courtroom 
the  records  of  the  board  from  the  date  of  its 
first  meeting  up  until  the  date  of  the  trial, 
testified  that  the  name  of  the  defendant  did 
not  appear  upon  the  register  of  applicants 
to  the  board  for  a  certificate  or  license.  The 
record  being  identified  as  one  required  by  law 
to  be  kept  by  an  officer  of  the  board,  the 
presumption  attached  that  it  had  been  cor- 
rectly kept.  (Rev.  Codes,  sec.  7962.)  It  was 
therefore  prima  facie  evidence  that  the  de- 
fendant was  not  licensed  to  practice  medicine 
or  surgery.  This  was  sufficient  to  send  the 
case  to  the  jury. 

Other  questions  are  suggested  by  the  coun- 
sel in  his  brief;  but  they  are  not  argued,  and 
therefore  are  not  noticed. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Sanner  and  Holloway,  JJ.,  concur. 


NOTE. 

The  reported  case  holds  that  chiropractic 
is  so  far  identical  with  osteopathy  that  a 
chiropractor  is  liable  for  practicing  without 
having  taken  the  examination  and  secured 
the  license  required  by  an  act  regulating  the 
practice  of  osteopathy.  Massage  treatment 
or  chiropractic  as  constituting  the  practice 
of  medicine  is  discussed  in  the  notes  to 
Germany  v.  State,  Ann.  Cas.  1913C  477;  and 
Com.  V.  Zimmerman,  Ann.  Cas.  1916A  858. 
The  special  regulation  of  Christian  Science 
and  other  drugless  methods  of  treatment  of 
disease,  including  osteopathy,  is  considered  in 
the  note  to  Crane  v.  Johnson,  Ann.  Cas. 
1917B  796. 
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(Two  Cases.) 

Rhode  Island  Supreme  Court — June  23,  1916. 
89  B.  I.  119;  97  All,  906. 

Mnnicipal   Oorporationa  —   Omineil   — 
Powers  of  Joint  Speeial  Oommittee. 

A  joint  special  committee  appointed  by  a 
city  council,  consisting  of  two  members  of  the 
board  of  aldermen  and  four  members  of  the 
common  council,  to  arrange  for  a  Fourth  of 
July  celebration  and  to  have  charge  of  the 
appropriation  therefor,  had  no  authority  to 
admit  citizens  designated  by  a  board  of  trade 
to  places  on  the  committee  and  subcommittees, 
or  to  allow  them  to  join  in  the  contract  for 
a  fireworks  display,  and  no  right  under  their 
appointment  or  as  agents  of  the  city  to  re- 
ceive and  expend  a  sum  raised  by  outside  sub- 
scription, and  such  designated  citizens  were 
council  or  of  the  city, 
not  the  agents  or  representatives  of  the  city 

LiabiUtj  of  Members  of  Committee  -^ 
Neslis^nee  in  IMaplajr  of  Fireworks. 

The  coimcil  committee,  together  with  the 
other  citizens  whom  they  permitted  to  have 
places  thereon,  would  be  deemed  to  have  acted 
upon  their  personal  responsibility,  and  they 
and  the  outside  members  were  subject  to  the 
same  duties  and  liabilities  in  respect  to  one 
injured  by  fireworks  used  in  the  celebrfition, 
especially  in  view  of  their  joinder  in  a  special 
plea  placing  themselves  before  the  court  in 
the  same  attitude. 

[See  note  at  end  of  this  case.] 

Powers    of    Oommittee   —    AvtliorixiiiK 
IHsplay  of  Fireworks. 

Under  Gen.  Laws  1909,  c.  134,  §  4,  forbid- 
ding the  use  of  fireworks  for  exhibition  or 
amusement  without  a  previous  special  license 
from  the  town  council,  or  the  board  of  police 
commissioners,  a  general  committee  of  mem- 
bers of  a  city  council,  augmented,  without 
authority,  by  the  addition  of  other  citizens, 
had  no  authority  without  a  special  license  to 
arrange  for  a  display  of  fireworks  on  the 
Fourth  of  July,  or  to  grant  to  a  fireworks 
company  any  special  license  for  the  display. 

Ifiability  of  Members  of  Oommittee  — 
NesliKonoe  in  Display  of  Fireworks. 

Where  the  members  of  a  committee  appoint- 
ed by  a  city  council  to  have  charge  of  an 
appropriation  for  and  the  arrangements  for  a 
Fourth  of  July  celebration,  without  authority 
thereto,  augmented  the  committee  by  the  addi- 
tion of  other  citizens,  and  contracted  with  a 
company  to  furnish  fireworks  in  a  manner 
satisfactory  to  the  committee,  the  manner  of 
firing  was  under  the  control  of  the  committee, 
who  in  case  of  danger  might  have  forbidden 
the  display,  so  that  the  fireworks  company 
was  not  an  "independent  contractor,"  but  the 
"agent"  of  such  committee,  in  respect  to  their 
personal  liability  for  injury  resulting  from 
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negligence  in  the  manner  of  setting  off  the 
fireworks. 

[See  note  at  end  of  this  case.] 

Independent    Contraoton    —    Liabilltj 
of  Employer  for  NeKliKence. 

While  an  employer  is  not  responsible  for 
the  negligence  of  an  independent  contractor 
who  hires  his  own  agents  and  employees  and 
does  all  the  work  free  from  any  control  or 
right  of  control  as  to  details,  yet,  where 
the  contract  calls  for  the  doing  of  things 
which,  unless  precautions  are  taken,  are  liable 
to  do  injury  to  others,  it  is  the  employer's 
duty  to  see  that  such  precautions  are  taken, 
and  he  cannot  escape  such  duty  by  turning 
over  the  whole. matter  to  the  contractor. 

Explosions   and   EzplosiTes  —   I^eaTinc 
EnplosiTes  Aooessible  to  Infants. 

It  is  actionable  negligence  to  leave  bombs  or 
other  explosives  in  a  position  where  they  are 
liable  to  become  exploded  by  children  to  their 
injury. 

[See  5  Ann.  Cas.  503.] 

Injury  to  Speotator  of  Display  of  Fire- 
nrorks  —  NeKligenoe. 

It  is  actionable  negligence  so  to  fire  bombs 
that  they  will  fall  upon  a  spectator  standing 
where  he  is  expected  to  ^tand  to  view  a  dis- 
play of  fireworks. 

Xnjnry  throngb   Display   of  Fireworks 
—  Liability  of  Con&mittee  in  Charge. 

It  was  the  duty  of  the  members  of  a  com- 
mittee for  expending  an  appropriation  for  and 
arranging  for  a  Fourth  of  July  celebration  to 
see  that  proper  precautions  against  injury 
from  the  ncglijjent  setting  off  of  fireworks 
were  taken,  and  tlie  fact  that  they  did  not 
interfere  with  the  manner  in  which  that 
was  done  by  their  agent  did  not  affect  their 
liabilitv. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  asjainat  the  members  of  a 
Fourth  of  July  committee  for  personal  injury 
resulting  from  tlie  negligent  setting  off  of 
fireworks,  it  is  held,  on  the  evidence,  that 
whether  the  display  was  a  nuisance  growing 
out  of  the  place  whore  and  the  manner  in 
which  it  was  conducted  was  for  the  jury. 

[See  note  at  end  of  this  case.] 

Same. 

The  promoters  of  a  fireworks  display,  which 
may  become  a  nuisance  by  reason  of  the  place 
where  and  the  manner  in  which  it  is  con- 
ducted, may  be  held  personally  liable  for  dam- 
ages for  resulting  personal  injuries. 

[See  note  at  end  of  this  case.] 

Same. 

Members  of  a  city  council,  appointed  a 
joint  special  committee  to  expend  the  appro- 
priation for  and  to  arrange  for  a  Fourth  of 
July  celebration,  were  in  no  sense  "public 
officers,"  so  as  to  be  exempt  from  liability  for 
personal  injury  resulting  from  the  setting 
off  of  fireworks,  as  "public  oflicers'*  are 
those  officers  who  are  required  by  law  to  be 
elected  or  appointed,  aTid  whose  duties  are 
prescribed  by  law,  such  as  municipal  officers 
acting,  not  by  virtue  of  authority  conferred 


by  ordinance  or  resolution,  but  by  resolution 
of  acts  of  the  legislature. 

[See  note  at  end  of  this  case.] 

Nnisanoes    —    Necessity    f«r    Proof   of 
NecliKenoe. 

In  an  action  for  iniury  resulting  from  a. 
nuisance  per  se,  no  negligence  need  be  proved. 

Injury   throngk   Display  of   Fireworks 

—  Liability  of  Committee  in  Ckarse* 

In  an  action  for  personal  injury  from  the 
alleged  negligence  of  the  members  of  a  Fourth 
of  July  celebration  committee  in  causing  or 
permitting  explosive  aerial  bombs  used  in  a 
fireworks  display  to  be  sent  up  by  their  agents 
so  as  to  fall  on  private  property  while  un- 
exploded,  and  there  remain  without  recovery 
until  found  by  a  small  boy,  and  then  exploded 
to  his  injury,  it  is  held  that  defendant's  neg- 
ligence was  for  the  jury. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Waiver  of  Excep- 
tion. 

An  exception  to  which  no  allusion  is  made 
either  in  the  brief  or  the  argument  is  deemed 
to  be  waived.  ^ 

Injnry   tkrongk   Display  of   Fireworks 

—  Liability  of  Committee  in  Ckarge.. 

In  an  action  against  the  members  of  a 
Fourth  of  July  celebration  committee  for  in- 
juries alleged  to  have  resulted  from  their 
negligence  in  setting  off  a  display  of  fire- 
works, testimony  of  member  of  committee  as 
to  whether  they  were  set  off  from  a  good 
location  was  erroneous,  where  he  was  not 
qualified  as  an  expert  in  fireworks  displays, 
and  he  should  have  been  asked  what  was  done 
in  such  lot  in  previous  years,  as  known  to 
him,  and  might  have  stated  the  nature  of  any 
previous  displays  by  way  of  comparison  with  , 
the  one  involved,  and  whether  any  previoua 
damage  had  been  done. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  action  evidence  as  to  the  financial 
responsibility  of  the  defendants'  agent  in  set- 
ting off  the  display  was  immaterial  and  in- 
admissible, where  such  agent  was  not  a  party 
to  the  action. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  counties:     Sweeney,  Judge. 

Actions  bv  John  Sroka  and  bv  Stan i slaw 
Sroka,  plaintiffs  respectively,  against  Fred  F. 
Halliday  et  al.,  defendants  in  eacli  action. 
Judgment  for  defendants  in  each  action. 
Plaintiffs  allege  exceptions.  The  facts  are 
stated  in  the  opinion.  Kxceptigns  srsTAiNn). 

John  P.  Beagan  and  John  J,  Richards  for 
plaintiffs. 

Edir<ird  W.  Blodgett  and  Thomas  P.  Cor- 
coran for  defendants. 

[121]  Parkhurat,  J. — These  two  actions 
were  tried  together  before  a  justice  of  the 
Superior  Court,  sitting  with  a  jury.  Tlicy 
are  actions  of  trespass  on  the  case  for  ne^- 


SSOKA  ▼. 

S9  B. 

ligence  brought  against  the  membei;8  of  a 
committee  on  the  celebration  of  the  Fourth 
of  July  held  in  the  city  of  Pawtucket  in  the 
year  1912.  The  first  action  is  brought  by  a 
minor  for  personal  injuries  by  his  next  friend, 
his  father:  the  second  action  is  brought  by 
the  father  for  the  loss  of  services  of  said 
minor  child. 

It  appears  that  the  plaintiff,  John  Sroka, 
at  the  time  of  the  injury,  was  a  child  of  about 
seven  years  of  age  and  lived  with  his  parents 
at  321  North  Main  Street,  in  the  City  of 
[122]  Pawtucket,  North  Main  Street  being  on 
the  west  side  of  the  Blackstone  River  some 
six  hundred  feet  distant  from  Goff's  Lot,  so- 
called,  which  is  on  the  east  side  of  said  river, 
and  upon  which  lot  fireworks  of  varied  char- 
acter, including  numerous  aerial  bombs,  were 
set  off  during  the  day  and  evening  of  July  4, 
1912.  The  plaintiff,  John  Sroka,  received  the 
injuries  complained  of  on  July  12,  1912,  while 
at  play  in  his  own  yard  at  321  North  Main 
Street,  with  two  other  boys,  one  of  them 
about  seven  years  old,  the  other  four  or  five 
years  old.  The  youngest  child  found  tliere  an 
un  exploded  bomb  and  brought  it  to  the  others 
and  they  played  with  it;  they  found  a  match 
in  the  yard  which  was  applied  to  this  bomb 
while  it  was  in  the  hands  of  the  plaintiff,  it 
then  and  there  exploded  most  severely  injur- 
ing the  plaintiff,  blowing  off  the  palms  of 
both  hands  and  all  the  fingers  except  the 
index  finger  of  the  right  hand  and  the  little 
finger  and  the  next  finger  on  the  left  hand, 
breaking  both  arms,  and  causing  a  severe 
injury  to  the  right  knee,  a  slighter  injury 
to  the  left  knee,  and  causing  severe  powder 
burns  of  the  face  and  bodv.  The  evidence 
shows  that  the  fireworks  program  which  was 
carried  out  on  said  July  4,  1912,  included 
three  salutes  of  twenty-one  aerial  bombs  each 
at  six  o'clock  a.m.,  twelve  o'clock  noon,  and 
six  o'clock  P.M. ;  it  also  appears  from  the  evi- 
dence of  Damiani  himself  who  fired  these 
salutes,  and  also  the  evening  display,  includ- 
ing a  large  number  of  aerial  bombs,  that  one 
of  the  bombs  fired  at  the  noon  salute  failed  to 
explode  in  the  air  and  came  down  unexplnded 
near  hirn^on  Goff's  Lot,  and  that  Joseph  Ricci 
(the  agent  of  the  Fireworks  Company  whose 
name  appears  as  Ritchie  in  the  transcript) 
was  there  at  the  time  and  recovered  this 
bomb,  and  that  later  Damiani  fixed  it  and 
fired  it  when  it  exploded  in  the  air  as  it  was 
intended. 

The  evidence  further  shows  by  several  wit- 
nesses that  at  the  six  o'clock  p.m.  salute  not 
less  than  three  of  these  aerial  bombs  were 
seen  to  fall  unexploded ;  one  of  them  was  seen 
to  fall  into  the  river,  and  two  were  seen  to 
fall  on  the  west  side  of  the  river,  some  500  or 
600  feet  away  from  the  [123]  place  of  their 
discharge  and  upon  or  in  the  immediate  vicin- 
ity of  the  premises  of  the  plaintiffs  at  321 
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North  Main  Street.  One  of  these  latter  bombs 
was  found  in  the  lot  next  north  of  plaintiffs' 
by  some  yoimg  men  who  were  watching  the 
display  and  saw  these  bombs  fall,  and  was 
afterwards  exploded  by  them;  they  searched 
for  the  other,  but  did  not  find  it.  There  is  no 
evidence  that  other  bombs  of  this  nature  were 
discharged  by  anyone  else  in  the  city  of  Paw- 
tucket during  the  day  or  evening  of  July  4, 
1912.  Damiani  also  testified  that  all  the 
saluting  bombs  sent  up  by  him  at  six  o'clock 
P.M.  exploded  in. the  air  as  intended;  but  in 
this  he  is  opposed  by  several  witnesses  who 
were  in  the  vicinity  of  321  North  Main  Street 
and  who  testified  that  the  bombs  fired  at  the 
six  o'clock  P.M.  salute, — many  of  them  ex- 
ploded over  the  heads  of  the  witnesses  some 
500  or  600  feet  away  from  the  place  of  firings 
and  at  least  three  were  seen  to  fall  unex- 
ploded as  above  stated.  Damiani  in  speaking 
of  these  bombs  said  he  knew  that  they  ex- 
ploded because  he  kept  watch  to  see  where 
they  were  going,  viz.:  "Well,  of  course,  when 
you  shoot  a  bomb  from  the  ground  and  it 
goes  up,  you  don't  shoot  any  more  until  you 
see  where  the  other  one  goes  because  I  watch 
out  for  myself  and  a  fireworks  man  has  to 
look  out,  otherwise  it  will  fall  on  his  head 
and  kill  him."  (Tr.  p.  258.)  This  piece  of 
testimony  is  quite  significant  in  that  it  shows 
that  Damiani,  who  fired  all  these  bombs,  hav- 
ing had  notice  at  noon  that  some  of  them  were 
likely  to  fall  imexploded  near  him,  to  the 
great  danger  of  his  life,  had  so  placed  his 
mortars  that  the  bombs  would  fall  outside 
•the  lot  where  he  was  and  some  five  hundred 
feet  away  on  the  other  side  of  the  river,  and 
in  watching  them  must  have  seen  that  this 
was  so;  so  that  it  is  quite  manifest  that  he 
was  more  concerned  for  his  own  safety  than 
for  that  of  others  and  was  not  so  much 
interested  in  seeing  that  tliey  exploded  in  the 
air  as  intended,  as  in  being  assured  that  if 
unexploded  they  would  not  come  down  and 
hurt  him.  It  also  shows  that  he  fully  appre- 
ciated the  danger  to  others  of  what  he  was 
doing,  and  this  must  also  have  been  manifest 
to  Ricci  who  was  [124]  present  with  him 
and  who  was  the  active  agent  of  the  Provi- 
dence Fireworks  Company  in  procuring  the 
contract  and  in  seeing  that  it  was  f\ilfilled 
and  who  afterwards  received  the  money  paid 
for  the  display  and  took  his  commission,  turn- 
ing over  the  balance  to  the  company. 

It  appears  in  evidence  that  the  City  Coun- 
cil of  the  City  of  Pawtucket,  acting  under 
authority  of  Pub.  Laws,  R.  I.  Chap.  658, 
January,  1911,  had  appropriated  the  sum  of 
$2,000  for  the  celebration  of  July  4,  1912, 
that  on  March  6,  1912,  the  citv  council  bv 
joint  resolution  appointed  a  joint  special 
committee  consisting  of  two  members  of  the 
board  of  aldermen  and  four  members  of  the 
common   council  to  make  arrangements  for 
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the  proper  obseryation  of  Fourth  of  July  and 
to  have  charge  of  the  appropriation  made  for 
that  purpose;  this  committee  donsisted  of 
Fred  F.  Halliday,  Jr.,  and  Charles  W.  Hughes, 
aldermen,  and  John  T.  Kirk,  Andrew  Cochran, 
John  H.  Worthington  and  Joseph  B.  Hunt, 
councilmen.  The  Pawtucket  Board  of  Trade 
sent  through  its  clerk  to  the  clerk  of  this 
committee  the  names  of  Fred  Mullen,  Arthur 
T.  Smith,  Willard  L.  Wood,  John  J.  Hayes 
and  John  J.  Beard,  all  apparently  members  of 
the  Board  of  Trade  or  of  a  Business  Men's 
Association,  or  of  a  Merchants'  Association, 
as  it  is  variously  mentioned  in  the  testimony ; 
and  all  of  them  were  admitted  by  the  joint 
special  committee  of  the  city  council  to  act 
with  them  in  the  matter  of  the  celebration. 
They  all  organized  as  one  general  committee 
on  April  23,  1912,  all  meeting  together,  and 
appointed  Fred  F.  Halliday,  Jr.,  as  chairman, 
Henry  W.  Taylor  as  secretary,  and  Willard 
L.  Wood  as  treasurer  (Wood  being  a  member 
of  the  board  of  trade  and  not  a  member  of 
the  city  council).  This  general  committee 
then  proceeded  to  appoint  several  subcommit- 
tees, to  wit,  a  committee  on  fireworks  con- 
sisting of  Messrs.  Hunt,  Kirk  and  Wood  (two 
members  from  the  city  council,  one  member 
from  the  board  of  trade),  and  Messrs.  Coch- 
ran, Mullen  and  Smith  "subcommittee  for  the 
whole  matter"  (one  member  from  the  city 
council,  two  members  from  the  board  of 
trade).  These  gentlemen  from  the  board 
[125]  of  trade  also  raised  by  private  sub- 
scription about  1,200  in  addition  to  the  city 
appropriation,  to  be  used  for  expenses,  but« 
the  evidence  does  not  disclose  what  it  was 
used  for  or  whether  it  was  in  fact  used  at  all. 

It  appears  that  this  general  committee  on 
May  3,  1912,  "voted  that  the  matter  of  fire- 
works be  left  in  the  hands  of  the  committee 
on  fireworks  with  full  power  to  act;"  and 
that  this  subcommittee  immediately  proceeded 
to  negotiate  for  a  fireworks  display  and  that 
on  June  7th  the  committee  on  fireworks  re- 
ported that  the  contract  for  fireworks  had 
been  awarded  to  the  Providence  Fireworks 
Company;  it  further  appears  that  this  com- 
pany was  a  copartnership  composed  of  Paolo 
dl  Napoli  and  Giuseppe  Damiani,  who  had  re- 
cently become  partners,  Damiani  having  pre- 
viously during  the  summer  seasons  worked 
^or  Di  Napoli  in  the  manufacture  of  fireworks, 
and  sometimes  assisted  in  giving  displays,  but 
that  Damiani  had  not  theretofore  had  the  sole 
charge  of  any  display ;  he  was  in  sole  charge 
and  control  of  the  display  in  Pawtucket  which 
is  here  referred  to. 

The  contract  above  referred  to  is  as 
follows : 

This  Agreement  between  the  City  of  Paw- 
tucket, a  municipal  corporation  of  Rhode  Is- 
land, executed  by  its  committee  for  the  cele- 


bration, of  the  Fourth  of  July,  1912,  and  the 
Providence  Fireworks  Company,  of  Provi- 
dence, R.  I. 

Witnesseth: 

That  the  said  Fireworks  Manufacturing 
Company  agrees  to  furnish  the  fireworks  for 
the  celebration  of  the  Fourth  of  July,  1912,  by 
the  City  of  Pawtucket  in  accordance  with  the 
program  attached  hereto  and  made  a  part 
hereof  for  the  sum  of  Five  Hundred  ($500.00) 
Dollars  and  in  a  manner  satisfactory  to  said 
Fourth  of  July  Committee. 

That  the  said  city  agrees  to  furnish  a  sat- 
isfactory location  for  the*  setting  off  of  said 
fireworks  in  said  city  and  to  furnish  adequate 
police  protection  on  the  said  location,  and  to 
pay  said  sum  of  Five  Hundred  Dollars  upon 
the  proper  auditing  of  accounts  by  said  com- 
mitteeu 

[126]  And  the  said  Fireworks  Manufac- 
turing Company  agrees  to  save  the  city 
harmless  from  any  loss  or  damage  occasioned 
by  any  negligence  on  the  part  of  said  com- 
pany in  the  carrying  out  of  this  agreement. 

Executed  on  the  part  of  the  City  of  Paw- 
tucket by  the  Subcommittee  on  Fireworks  of 
the  Committee  for  the  Celebration  of  the 
Fourth  of  July,  duly  authoriSsed  thereto,  and 
on  the  part  of  said  Fireworks  dSompany  by 

its duly  authorized  thereto* 

Executed  in  the  presence  of 
Harry  R.  Hornby 

Providence  Fireworks  Co. 
Giuseppe  Damiani,  Sec 
Joseph  6.  Hunt 
John  T.  Kirk 
Willard  L.  Wood 
Correct  as  to  form 
E.  W.  Blodgett,  City  Sol. 

The  "program  attached  hereto"  referred  to 
in  the  above  contract  appears  not  to  have 
been  actually  attached,  but  to  have  been 
placed  in  the  hands  of  the  subcommittee  and 
has  been  produced  in  evidence;  and  in  accord- 
ance with  this  program  the  display  of  July 
4,  1912,  was  had;  it  appears  that  Damiani 
was  in  full  charge  of  the  actual  setting  off 
of  the  fireworks,  and  Di  Napoli  was  not  pres- 
ent; that  Ricci,  the  agent,  was  present  except 
at  6  A-M. ;  and  that  Joseph  6.  Hunt,  one  mem- 
ber of  the  subcommittee  was  present  on  the 
grounds  during  the  entire  display  in  the  even- 
ing from  8:30  p.ic.  till  the  close,  but  that  he 
gave  no  directions  nor  interfered  in  any  way 
with  the  work  of  the  display;  it  also  appears 
that  various  other  members  of  the  committee 
saw  the  display  from  various  points  of  view 
in  the  neighborhood,  though  they  were  not 
upon  the  grounds  known  as  GofPa  Lot;  and 
that  none  of  them  interfered  or  gave  any  di- 
rections as  to  the  display. 

The  declaration  alleged  that  the  defendants 
planned  and  arranged  for  this  fireworks  cele- 
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bration  and  selected  the  place  nvhere  the  same 
was  to  be  conducted;  and  that  it  was  the 
duty  of  defendants,  their  agents  and  servants 
to  conduct,  manage  and  control  said  exhi- 
bition of  fireworks  free  from  [127]  negligence 
and  in  such  a  manner  as  not  to  endanger  the 
safety  of  persons  living  in  the  neighborhood 
where  such  exhibition  was  conducted  by  allow- 
ing any  aerial  bombs,  rockets,  etc.,  to  be  cast 
or  throMm  upon  the  land  or  property  of  per- 
sons living  in  the  vicinity  of  said  GofTs  Lot 
and  particularly  to  recover  and  regain  any 
such  aerial  bombs,  rockets,  etc.,  as  had  not 
been  exploded  during  such  display.  The  fail- 
ure of  the  defendants,  their  agents  and  serv- 
ants'to  discharge  this  duty  in  above  particu- 
lars was  duly  alleged,  and  the  injury  to  the 
plaintiff  was  duly  alleged  as  above  set  forth. 

The  defendants  pleaded  the  general  issue 
and  also  filed  a  special  plea  setting  up  that 
they  were  members  of  a  committee  appointed 
by  resolution  of  the  City  Council  of  Paw- 
tucket,  serving  without  compensation;  that 
they  made  a  contract  with  the  Providence 
Fireworks  Company;  that  this  company  was 
to  have  and  did  have  the  exclusive  control  and 
management  of  the  fireworks  and  was  to  be 
responsible  for  any  negligence;  and  that  the 
defendants  were  only  required  by  the  terms 
of  the  contract  to  furnish  a  satisfactory  loca- 
tion and  adequate  police  protection — and 
averred  that  they  had  provided  a  satisfactory 
and  suitable  location  and  furnished  adequate 
police  protection,  and  averred  further  that 
they  had  used  due  care  in  the  employment  of 
paid  company  in  contracting  with  it  to  give 
a  display  of  fireworks,  and  that  neither  as 
individuals  nor  as  a  committee  had  they  exer- 
cised any  control  over  the  display  of  said 
fireworks,  but  that  the  same  was  exclusively 
in  the  hands  of  said  fireworks  company. 

The  plaintiff  by  replication  specifically 
traversed  each  of  aforesaid  allegations* 

At  the  conclusion  of  the  evidence  offered 
by  the  defendants,  the  presiding  judge,  upon 
motion  made  on  behalf  of  the  defendants, 
directed  the  jury  to  return  a  verdict  in  each 
case  for  the  defendants,  to  which  exception^ 
was  duly  taken;  both  the  cases  are  now  here 
upon  plaintiffs'  bills  of  exceptions,  based  upon 
this  direction  and  upon  the  admission  and 
exclusion  of  certain  testimony. 

[128]  The  trial  judge  based  his  direction 
upon  two  grounds,  viz.:  "That  the  defend- 
ants in  this  case,  who  were  the  members  of 
the  committee  appointed  under  authority  of  a 
vote  of  the  city  council,  are  not  liable;  and 
also  on 'the  groimd  that  the  contra'ct  for  the 
furnishing  and  firing  of  the  display  of  fire- 
works was  let  to  contractors,  and'  if  any 
negligence  existed,  it  was  the  negligence  of 
these  contractors;  they  were,  what  the  law 
calls,  as  shown  by  the  evidence  in  the  case, 
independent  contractors.'' 
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We  are  of  the  opinion  that  the  trial  judge 
was  in  error  on  both  grounds. 

It  is  to  be  noted  at  the  outset  that  the 
defendants  jointly  plead  in  their  special  plea 
that  they  were  'members  of  a  committee  ap- 
pointed by  the  city  council  to  serve  without 
compensation;  this  is  a  manifest  misstate- 
ment, as  the  proof  shows  that  five  of  them 
were  members  of  the  Board  of  Trade  or  Bus- 
iness Men's  Association,  or  Merchants'  Asso- 
ciation (it  is  not  clear  which,  as  all  three 
terms  are  used  in  the  evidence) ;  it  is  im- 
material however  what  was  the  name  of 
the  association  to  which  they  belonged;  it 
is  only  material  that  they  were  not  members 
of  the  city  council,  were  not  appointed  by 
the  city  council  and  were  not  in  any  sense 
the  agents  or  representatives  of  the  city 
council  or  of  the  city  of  Pawtucket.  Tliere 
is  not  a  word  in  the  evidence  to  show  that 
the  city  council  appointed  these  five  men 
or  any  of  them  or  that  any  authority  was 
conferred  upon  the  committee,  which  was  in 
fact  chosen  by  the  city  council,  to  associate 
with  themselves  any  persons  whomsoever. 
And  yet  the  first  thing  the  appointed  com- 
mittee of  six  did  was  to  permit  these  five  men 
from  outside  to  meet  and  organize  with  them 
into  a  committee  of  eleven,  to  participate 
in  the  organization,  to  have  members  appoint- 
ed from  their  number  on  the  various  sub- 
committees and  generally  to  act  with  the 
members  appointed  by  the  council,  to  share 
their  responsibilities,  and  to  arrange  for  the 
spending  of  the  appropriation  for  the  celebra- 
tion. It  is  manifest  that  the  general  com- 
mittee so  organized  might  be  at  any  time  con- 
trolled by  these  outside  [129]  members;  that 
at  any  time  a  quorum  of  the  committee  pres- 
ent at  a  meeting  might  have  a  majority  com- 
posed of  these  outside  members;  and  that  the 
whole  determination  of  the  business  of  the 
committee  might  be  dependent  upon  these 
outside  members;  it  appears  definitely  that 
the  "subcommittee  on  the  whole  matter," 
as  it  is  called,  was  made  up  of  two  outsiders 
and  one  member  of  the  council. 

All  of  this  action  on  the  part  of  the  mem- 
bers appointed  by  the  city  council  was  plain- 
ly without  authority;  they  had  no  right  to 
admit  these  outsiders  to  participate  in  this 
celebration  as  they  did,  no  right  to  permit 
them  to  join  in  the  negotiation  of  the  con- 
tract for  the  fireworks  display,  or  in  the 
fixing  of  the  amount  to  be  paid  therefor,  or 
in  the  determination  of  the  question  to  whom 
the  contract  for  fireworks  should  be  let.  The 
members  appointed  by  the  city  council  were 
"appointed  to  make  arrangements  for  the 
proper  observation  of  the  Fourth  of  July, 
and  to  have  charge  of  the  appropriation 
made  for  that  purpose  as  contained  in  the 
annual  appropriation  bill;"  they  were  not 
authorized  to  allow  any  other  persons  to  be- 
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come  members  of  the  committee  and  to  share 
in  any  of  its  business,  or  in  the  disposition 
of  the  appropriation.  Nor  had  they  any 
right  under  their  appointment  or  as  agents 
of  the  city  to  receive  and  expend  the  sum  of 
$1,200  said  to  have  been  contributed  from 
outside  subscriptions;  the  evidence  does  not 
show  what  became  of  this  money  or  how 
or  whether  it  was  used.  Even  if  the  joint 
committee  of  six  duly  appointed  as  above 
set  forth  had  not  permitted  these  outsiders 
to  share  their  work,  but  had  acted  solely  by 
themselves  as  they  were  authorized  to  do, 
we  are  of  the  opinion  that  they  had  the 
same  duties  to  the  public  and  to  the  plain- 
tiff and  would  have  been  liable  to  suit. 

But  we  are  clearly  of  the  opinion  that 
under  the  above  state  of  facts,  it  is  idle  for 
these  defendants  to  claim  that  they  were 
acting  as  duly  authorized  agents  of  the  city 
of  Pawtucket.  The  six  members  appointed 
by  the  city  council  could  not  endow  the  five 
outsiders  with  agency  for  the  city  [130]  and 
by  acting  as  they  did  without  authority  they 
must  be  deemed  to  have  acted  upon  their  per- 
sonal responsibility,  together  with  the  other 
citizens  whom  they  permitted  to  join  them. 
Furthermore,  by  all  joining  in  the  special  plea, 
the  members  of  this  committee  appointed  by 
the  city  council  have  placed  themselves  before 
the  court  in  the  same  situation  as  the  outside 
members,  subject  to  the  same  duties  and  li- 
abilities so  far  as  this  action  is  concerned, 
and  all  must  be  treated  upon  the  same  basis. 

Another  thing  may  here  be  noted  in  pass- 
ing. It  is  provided  by  Gen.  Laws,  K.  I. 
(1909)  Chap.  134,  Sec.  4,  as  follows:  "Sec. 
4.  Every  person  who  shall  sell,  offer  for  sale, 
enkindle  or  use,  or  suffer  to  be  sold,  offered 
for  sale,  enkindled  or  used  by  his  wife,  chil- 
dren or  servants  or  other  persons  whomsoever, 
any  rocket,  cracker,  squib  or  other  fireworks 
of  a  combustible  nature  ordinarily  used  for 
exhibition  or  amusement,  unless  he  shall  pre- 
viously obtain  special  license  from  the  town 
council  of  the  town  or  the  board  of  police 
commissioners,  as  the  case  may  be,  and  for  the 
purpose  of  exhibition  on  a  suitable  occasion, 
shall  be  fined  ten  dollars  for  each  offense." 

It  will  be  observed  that  nowhere  in  the 
resolution  of  appointment  of  this  committee 
is  anything  said  about  fireworks.  There  is 
not  a  word  in  the  testimony  to  show  that 
any  "special  license"  was  obtained  under  the 
provisions  for  such  exhibition.  It  will  doubt- 
less be  claimed  that  it  is  generally  under- 
stood that  a  fireworks  display  is  a  common 
incident  of  a  Fourth  of  July  celebration  in 
the  cities  and  towns  of  this  country  and  it 
is  so,  undoubetdly;  but  it  is  by  no  means  a 
necessary  incident  of  such  celebrations,  and 
has  been  sometimes  omitted. 

We  think  that,  under  the  above  proyisions 
of  law  requiring  a  "special  license,"  it  can 


hardly  be  claimed  that  this  general  com- 
mittee, consisting  of  six  members  of  the  city 
council,  augmented  without  authority  as  we 
have  seen  by  five  ousiders,  had  authority 
without  "special  license"  to  procure  and 
authorize  and  permit  a  display  of  fireworks. 
Even  [131]  if  it  be  conceded  that  the  com- 
mittee of  six  duly  appointed  under  the  joint 
resolution  of  the  city  council  had  an  implied 
license  to  give  a  fireworks  display  as  a  part 
of  the  celebration  (if  that  can  be  called  a 
"special  license")  they  certainly  had  no  au- 
thority in  their  turn  to  grant  such  license  to 
outsiders,  or  to  grant  to  the  Providence  Fire- 
works Company  a  "special  license"  for  the 
display.  We  mention  this  circumstance,  al- 
though no  point  is  made  upon  the  briefs  with 
regard  to  it,  simply  to  emphasize  the  point 
above  made,  that  these  defendants  were  acting 
upon  their  own  personal  responsibility  in  giv- 
ing this  display  and  not  as  the  agents  or  li- 
censees of  the  city  of  Pawtucket.  The  justice 
below  in  his  remarks  to  the  jury  when  he 
directed  them  to  return  a  verdict  for  the  de- 
fendants referred  to  the  fact  that  the  bill  of 
$500  for  fireworks  was  paid;  but  it  nowhere 
appears  that  it  was  paid  by  direction  of  the 
city  council,  or  that  the  city  council  or  even 
the  members  of  the  committee  had  any  no- 
tice that  any  injury  had  been  caused  to  any- 
one growing  out  of  the  fireworks  display.  For 
aught  that  appears  it  may  have  been  paid 
simply  upon  the  audit  and  order  of  this  same 
committee;  and  it  might  further  have  been 
paid  out  of  the  fund  of  $1,200  contributed 
by  the  outside  members.  In  the  present  state 
of  the  evidence  the  mere  payment  of  this  sum 
has  no  special  significance. 

We  do  not  mean  by  this  discussion  to  in- 
timate any  opinion  as  to  whether  the  city  of 
Pawtucket  may  or  may  not  be  liable  to  suit 
for  the  damages  complained  of  herein.  The 
city  of  Pawtucket  is  not  a  party  to  this  ac- 
tion and  we  are  not  called  upon  to  give  any 
opinion  upon  that  question.  But  we  do  not 
find  in  any  of  the  cases  cited  upon  the  briefs 
any  support  for  the  contention  that  the  de- 
fendants are  not  liable  as  the  authors  and  pro- 
*  meters  of  this  display;  on  the  contrary  we 
find  a  number  of  cases  in  which  such  liability 
has  been  held  to  exist,  as  will  appear  more 
fully   hereinafter. 

Nor  do  we  find  any  support  for  the  ruling 
of  the  trial  judge  that  the  defendants  are  not 
liable  by  reason  of  the  making  of  a  oon- 
traet  with  "independent  contractors"  and  of 
[132]  such  contractors  doing  all  the  work 
of  the  display  without  direction  or  inter- 
ference on  the  part  of  the  defendants.  In 
the  first  place  we  find  no  evidence  in  the 
terms  of  the  contract  to  support  the  position 
that  the  contractor  was  an  "independent  con- 
tractor." The  contract  says  that  the  Fire- 
works Mfg.  Co.  agrees  "to  furnish  the  fire- 
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worka"  .  •  .  "in  accordance  with  the  pro- 
gram" .  .  .  "and  in  a  manner  satisfactory 
to  said  Fourth  of  July  Committee."  Now 
although  it  does 'not  say  "furnish  and  fire," 
we  think  it  is  to  be  inferred  from  the  whole 
wording  of  the  contract  that  it  was  the  in- 
tention of  the  parties  thereto  that  all  the 
firing  should  be  done  by  the  members  of  the 
company  or  its  employees ;  that  was  the  man- 
ifest interpretation  placed  upon  the  contract 
by  the  parties,  and  by  the  trial  judge,  and 
the  contract  was  so  carried  out.  But  it  must 
be  noted  that  this  is  to  be  done  "in  a  manner 
satisfactory  to  said  Fourth  of  July  Com- 
mittee;" this  clause  then  applies  to  every- 
thing to  be  done,  not  only  to  the  quality 
and  extent  of  the  exhibit;  but  also  to  the 
manner  of  doing  the  firing;  and  it  seems  to 
lis  to  be  unwarranted  to  say  that  under  this 
language  the  committee  or  any  member  there- 
of did  not  have  full  authority  to  control 
the  "manner"  of  doing  anything  which  had 
to  be  done.  If  it  had  been  observed  in  any 
portion  of  this  display  during  the  day  or 
evening  that  the  bombs  or  other  fireworks 
were  being  discharged  in  such  a  manner  as  to 
be  dangerous  to  property  or  to  persons,  or  so 
as  to  show  that  the  man  engaged  in  the  work 
of  firing  was  incompetent,  reckless  or  negli- 
gent, it  would  have  been  not  only  the  right 
but  the  duty  of  the  committee  or  any  member 
thereof,  or  of  the  subcommittee  or  any  mem- 
ber thereof,  to  have  stopped  the  firing  and 
either  to  have  forbid  the  continuance  of  the 
display  entirely,  or  to  have  insisted  that  the 
incompetent,  reckless  or  negligent  person  in 
charge  should  be  removed,  and  that  a  man 
or  men  more  competent  for  the  work  should 
be  substituted.  We  are  of  the  opinion  that 
by  the  terms  of  the  contract  itself  the  "man- 
ner" of  doing  the  work  was  subject  at  all 
times  to  the  full  control  of  the  defendants  who 
authorized  [133]  the  contract  and  who  were 
personally  responsible  as  we  have  shown,  and 
the  Fireworks  Company  was  not  an  "inde- 
pendent contractor"  in  the  sense  used  in  the 
books.  The  mere  fact  that  the  Fireworks 
Company  was  permitted  by  the  Committee 
to  conduct  this  display  through  a  member 
of  the  firm  with  such  assistance  as  he  found 
necessary  and  entirely  without  interference 
by  the  committee  or  any  member  thereof  was 
entirely  immaterial. 

But  even  if  the  Fireworks  Company  should 
be  deemed  to  be  an  "independent  contractor," 
as  ruled  by  the  trial  judge,  the  defendants 
would  not  thereby  be  exonerated.  It  has 
been  frequently  held,  that  while  in  many  in- 
stances the  contractee  is  not  responsible  for 
the  negligence  of  an  independent  contractor 
where  all  that  is  to  be  done  has  been  put  in 
charge  of  an  independent  contractor  who 
hires  his  own  agents  and  employees  and  does 
all  the  work  free  from  any  control  or  right 
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of  control  as  to  details  by  the  contractee, 
yet  there  is  a  notable  and  important  excep- 
tion to  this  doctrine  where  the  contract  calls 
for  the  doing  of  things  which  are  in  their 
very  nature  liable,  unless  precautions  are 
taken,  to  do  injury  to  others.  In  these  lat- 
ter cases  a  duty  arises  on  the  part  of  the 
contractee  td  see  to  it  that  these  precautions 
are  taken;  and  he  cannot  escape  his  duty  by 
turning  over  the  whole  performance  to  a 
contractor. 

The  case  of  Bianki  v.  Greater  American 
Exposition,  3  Neb.  (unofficial)  656,  92  N.  W. 
615,  is  very  similar  in  its  facts  to  the  case 
at  bar  and  the  principles  discussed  therein 
are  directly  applicable  here.  In  that  case  it 
appears  that  plaintiff,  a  minor  of  the  age  of 
five  years,  by  his  next  friend  sued  t)ie  Greater 
American  Exposition,  Pains'  Fireworks  Com- 
pany and  others  to  recover  damages  suf- 
fered by  plaintiff  by  reason  of  a  bomb  which 
was  set  up  by  Pains'  Fireworks  Company 
at  a  display  given  on  the  grounds  of  the 
Greater  American  Exposition  in  Omaha,  Neb., 
which  bomb  was  intended  to  explode  in  the 
air,  but  did  not,  and  fell  outside  of  the  de- 
fendants' grounds  upon  the  premises  of  plain- 
tiff's father.  The  opinion  says,  on  p.  660: 
"Plaintiff  says  'that  on  the  22d  day  of  July, 
1899,  he  was  [134]  living  with  his  parents 
on  the  corner  of  Commercial  and* Ames  ave- 
nue and  two  blocks  north  of  the  exposition 
grounds  aforesaid:  that  while  playing  in  his 
father's  yard  and  on  his  father's  premises  on 
the  evening  of  said  date  he  picked  up  one 
of  said  unexploded  bombs  aforesaid  from  said 
grounds  and  premises  belonging  to  his  father, 
and  being  wholly  unaware  of  any  danger 
and  w^ithout  any  manner  of  negligence  on  the 
plaintiff's  part,  began  to  handle  and  examine 
the  same,  when  suddenly,  without  any  warn- 
ing, said  bomb  exploded  in  plaintiff's  left 
hand."  The  petition  further  set  forth  the  ef- 
fects of  said  explosion  and  the  injuries  caused 
-  to  the  plaintiff  thereby,  and  concluded  with 
a  prayer  for  a  judgment  against  the  de- 
fendants for  $10,000,  and  costs  of  suit." 
.  .  .  The  case  was  heard  on  demurrers  to 
the  petition  in  the  lower  court,  the  de- 
murrers were  sustained,  the  suit  was  dis- 
missed and  the  plaintiff  alleged  error.  After 
discussing  the  allegations  of  the  petition  and 
the  demurrers  filed  separately  in  behalf  of 
the  defendants,  and  determining  that  it  was 
not  necessary  under  the  ordinance  of  the  city 
to  obtain  permission  from  the  mayor  to  dis- 
charge fireworks  on  private  grounds,  and  that 
the  petition  did  not  set  forth  facts  sufficient 
to  constitute  the  acts  complained  of  a  public 
nuisance,  the  opinion  goes  on  to  say:  (p. 
662)  "It  follows  that  if  the  defendants  are 
liable  in  this  case  at  all  they  are  not 
liable  for  a  violation  of  the  law,  or  the  com- 
mission of  unlawful  acts,  or  for  the  main- 
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tenance  of  a  public  nuisance,  but  are  liable 
for  the  negligent,  unskillful  and  careless  per- 
formance of  an  act  legal  in  itself.  An  ex- 
amination of  tbe  petition  satisfies  us  that 
the  allegations  are  sufficient  to  constitute 
an  act  of  negligence  on  the  part  of*  the 
defendant,  the  Greater  American  Exposition. 
The  thing  which  it  employed*  Pains'  Fire- 
works Company  to  do  for  it,  while  lawful, 
was  a  dangerous  thing  to  do,  by  reason 
of  the  means  and  agencies  employed  there- 
in. It  is  beyond  question  that  one  engaged 
in  handling  fire-arms  or  fireworks  and  oth- 
er dangerous  explosives,  must  exercise  a 
degree  of  care  commensurate  with  the  danger 
involved.  Thomas,  Negligence,  page  678. 
[135]  It  was  negligence  on  the  part  of  Pains' 
Fireworks  Company  to  so  manufacture  its 
explosives  and  dynamite  bombs  that  they 
would  fail  to  explode  when  high  in  the  air 
and  thus  eliminate  from  such  exhibition  all 
elements  of  danger.  It  was  negligence  for  it 
to  fire,  propel,  and  throw  such  bombs  and 
other  explosives  into  the  air  at  such  an  angle 
as  would  cause  them  to  fall  outside  of  the  ex- 
position grounds  and  upon  public  or  private 
premises.  It  was  negligence  to  allow  and  per- 
mit said  unexploded  bombs  to  be  and  remain 
upon  private  premises  where  they  might  be 
picked  up,  handled  and  exploded  by  unsus- 
pecting pi^Bons,  to  their  injury  and  damage. 
It  is  beyond  question  that  the  fireworks  ex- 
hibition mentioned  in  the  petition  was  done 
for  and  on  behalf  of  the  Greater  American 
Exposition.  It  is  alleged  that  Pains'  Fire- 
works Company  was  employed  by  it  to  give 
such  exhibition.  Therefore,  according  to  the 
allegations  of  the  petition,  the  Fireworks 
Company  was  its  agent.  The  principal  is 
liable  for  the  acts  of  his  agent  within  the 
scope  of  his  authority.  This  rule  depends 
upon  the  fact  that  the  relation  of  principal 
and  agent  exists.  In  this  case  it  was  the  will 
of  the  Greater  American  Exposition  that  was 
exercised ;  it  was  its  purpose  that  was  accom- 
plished; it  derived  the  benefits  and  advan- 
tages which  ensued  therefrom;  it  selected 
its  own  agent,  the  Fireworks  Company,  put 
said  company  in  motion,  and  had  the  right 
to  direct  and  control  its  actions.  It  is  there- 
fore just  and  proper  that  it  should  be  held 
responsible  for  what  its  agent  did.  Mechem, 
Agency,  Section  747.  It  follows  that  the 
defendant,  the  Greater  American  Exposition, 
is  liable  to  the  plaintiff  for  the  damages  sus- 
tained as  set  forth  in  the  petition,  unless  it 
is  relieved  from  such  liability  by  the  fact  that 
Pains'  Fireworks  Company  was  an  independ- 
ent contractor.  While  it  has  often  been  held 
that  the  owner  of  premises,  who  has  put  an 
independent  contractor  in  charge  thereof,  is 
relieved  from  liability  for  damage  to  persons 
injured  by  the  acts  of  such  independent  con- 
tractor, on  the  other  hand  it  is  the  duty  of 


every  one  who  does  in  person,  or  cauaes  to 
be  done  by  another,  an  act  which  from  its 
nature  is  liable,  [136]  unless  precautiona  are 
taken,  to  do  injury  to  others,  to  see  to  it 
that  those  precautions  are  taken;  and  he 
can  not  escape  his  duty  by  turning  the  whole 
performance  over  to  a  contradtor.  Of  the 
same  nature  is  the  duty  which  the  law  im- 
poses upon  every  person  who,  for  his  own 
purposes,  brings  on  his  lands  and  collects 
or  keeps  there  anything  likely  to  do  mischief 
if  it  escapes,  to  keep  it  in  at  his  peril ;  and  if 
he  does  not  do  so,  he  is  prima  fade  answerable 
for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  The  distinction  is,  when 
the  work  is  one  that  will  result  in  injury  to 
others  unless  preventive  measures  be  adopted, 
the  employer  can  not  relieve  himself  from  lia- 
bility by  employing  a  contractor  to  do  what 
it  was  his  duty  to  do,  to  prevent  such  in- 
jurious consequences.  It  is  one's  duty  to  so 
conduct  his  own  business  as  not  to  injure  an- 
other, and  this  duty  continuously  remains 
with  the  employer.  According  to  the  allega- 
gations  of  the  petition  Pains'  Fireworks  Com- 
pany was  the  agent  of  the  Greater  American 
Exposition  and  so  far  as  it  appears  there- 
from was  not  such  an  independent  contractor 
as  would  relieve  the  exposition  from  liability 
for  the  unlawful,  negligent  and  careless  act  of 
its  said  agent.  We  therefore  -hold  that  the 
petition  stated  a  cause  of  action  against  the 
Greater  American  Exposition,  and  its  de- 
murrer thereto  should  have  been  overruled." 

That  it  is  actionable  negligence  to  leave 
bombs  or  other  explosives  in  a  position  where 
they  are  liable  to  be  found  and  exploded  ^y 
children  to  their  injury,  see  Wells  v.  Galla- 
gher [144  Ala.  363,  39*  So.  747,  133  Am.  St. 
Rep.  50]  3  L.R.A.(N.S.)  769;  Bamett  v. 
Cliffside  Mills,  167  N.  C.  676,  83  S.  E.  826; 
Pittsburgh,  etc.  R.  Co.  v.  Shields,  47  Ohio  St. 
390,  24  N.  £.  658,  21  Am.  St.  Rep.  840,  8 
L.R.A.  464.  That  it  is  actionable  negligence 
so  to  fire  bombs  that  they  will  fall  upon  the 
spectator  standing  where  he  is  expected  to 
stand  to  view  the  display,  see  Colvin  v.  Pea- 
body,  165  Mass.  104,  29  N.  E.  59. 

In  the  case  of  Cornwell  v.  Bloomington 
Business  Men's  Assoc.  163  111.  App.  461,  the 
plaintiff  was  injured  at  a  public  fireworks 
display  in  the  city  of  Bloomington,  III.,  on 
the  Fourth  of  July,  by  the  explosion  of  a 
rocket  which,  [137]  after  being  fired,  had 
fallen  to  the  ground  from  the  rack  furnished 
by  the  Business  Men's  Association  for  the 
purpose  of  the  display;  the  rocket  shot  along 
the  ground  and  hit  the  plaintiff  in  the  leg 
while  he  was  seated  upon  the  ground,  broke 
his  leg  and  caused  a  very  painful  injury. 
The  suit  was  brought  against  the  Business 
Men's  Association,  the  Paul  F.  Beich  Com- 
pany, who  sold  the  fireworks  tO  the  Associa- 
tion for  the  display,  and  St.  Louis  Fireworks 
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Company,  which  actually  furnished  the  fire- 
works. Representatives  of  all  three  of  the 
defendants  were  present,  participated  in,  and 
assisted  in  the  arrangement,  management  and 
display  of  these  fireworks.  It  appears  also 
that  a  lawful  permit  was  obtained  to  have  the 
display  in  the  Court  House  Square.  The  jury 
returned  a  verdict  for  the  plaintiff  against 
all  three  defendants  and  they  appealed. 
In  the  course  of  its  discussion,  the  ap- 
pellate court  said,  p.  463:  ^'Defendants  insist 
upon  a  reversal  of  the  judgment,  urging  that 
the  display  being  a  popular  Fourth  of  July 
celebration  and  one  being  participated,  in  by 
€Terybody  present,  that  all  who  came  as  spec- 
tators assumed  all  risk  of  an  injury;  that 
the  celebration  being  in  commemoration  of 
a  national  holiday  and  one  generally  endorsed 
and  participated  in  by  the  general  public, 
the  defendants  would  not  be  liable  unless  the 
injury  was  wilful;,  that  there  is  no  joint 
liability  in  this  case,  that  the  verdict  is  not 
warranted  by  the  evidence  and  that  the  court 
committed  various  errors  in  its  rulings  upon 
the   trial."     ... 

(p.  465)  ''The  celebration  was  originated 
by  the  Bloomington  Business  Men*s  Associa- 
tion, it  was  through  the  Paul  F.  Beich  Com- 
pany that  the  fireworks  were  secured  and  the 
St.  Louis  Fireworks  Company  assisted  in  the 
discharge  of  the  fireworks.  Each  of  these 
parties  were  present  and  took  part  in  the  dis- 
play, management,  or  control  of  the  celebra- 
tion by  parties  who  did  and  were  authorized 
to  represent  them  in  that  capacity.  The 
representatives  of  the  Paul  F.  Beich  Company 
placed  the  rocket  which  caused  the  injury 
upon  the  rack,  the  rocket  was  not  securely 
fastened  or  placed  in  [138]  position  and  by 
reason  thereof  f^ll  to  the  ground;  while  it 
was  in  such  insecure  position  upon  the  rack 
it  was  ignited  by  the  agent  and  representa- 
tive of  the  St.  Louis  Fireworks  Company; 
and  the  Bloomington  Business  Men's  Asso- 
ciation were  the  parties  who  originated 
and  carried  on  this  celebration.  The  ques- 
tion as  to  whether  or  not  each  or  all 
of  the  defendants  contributed  in  any  man- 
ner or  were  jointly  engaged  in  the  carry- 
ing on  of  the  celebration  were  questions 
of  fact  to  be  determined  by  the  jury,  and  by 
their  verdict  they  have  determined  this  ques- 
tion adversely  to  the  contention  of  the  defend- 
ants, and  unless  their  verdict  is  clearly 
against  the  manifest  weight  of  the  evidence 
it  should  not  be  disturbed  by  this  court, 
and  we  are  of  the  opinion  that  the  verdict 
is  fully  warranted  by  the  evidence." 

The  particular  point  of  this  case  last  cited 
is  to  show  liability  on  the  part  of  the  Busi- 
ness Men's  Association,  although  they  appear 
to  have  acted  upon  proper  permission  granted 
by  public  authority.  They  appear  to  have 
been  in  substantially  the  same  legal  situation 
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as  to  their  liability  for  the  negligence  of 
their  agents  as  were  the  defendants  in  this 
case.  As  we  have  seen,  the  defendants  in 
this  case  had  the  right  to  control  this  display 
if  they  saw  fit,  and  it  was  their  duty  to  see 
that  proper  precautions  were  taken ;  the  fact 
that  they  did  not  interfere  in  no  way  affects 
their  liability. 

In  the  case  of  Jenne  v.  Sutton,  43  N.  J.  L. 
257,  39  Am.  Rep.  578,  it  appeared  that  Jenne 
was  the  president  of  a  political  club  known 
and  incorporated  under  the  name  of  the  Pa- 
vonia  Club;  that  said  Jenne,  who  was  the 
defendant  below  and  plaintiff  in  error  in  the 
court  of  errors  and  appeals,  had  ordered  a 
fireworks  display  in  one  of  the  public  streets 
in  Jersey  City  where  it  was  customary  to  have 
such  displays,  to  signalize  *a  meeting  of  said 
club,  and  paid  the  bill  for  said  fireworks 
and  for  the  services  of  the  operator.  It  was 
held  that  Jenne  was  personally  liable  to  the 
the  plaintiff  who  was  injured  by  the  ex- 
plosion of  a  bomb  during  the  display.  The 
court  says  on  p.  258:  "It  is  not  an  unreason- 
able presumption  that  he  intended  that  these 
explosives  should  be  [139]  set  off  in  the  public 
street,  which  was  the  usual  place  on  the  occa- 
sions of  the  meeting  of  this  club.  Such  an  act 
and  purpose  would  make  him  responsible  to 
the  plaintiff;  for  it  can  signify  nothing,  under 
such  circumstances,  that  he  was  acting  in  his 
official  capacity  as  the  president  of  this  cor- 
poration; for  all  the  participants  in  the 
creation  of  a  public  nuisance  are  liable  to 
answ(  r  for  its  ill  effects,  wthout  regard  to  the 
fact  that  they,  in  such  affairs,  were  but  the 
agents  of  other  persons." 

In  the  case  last  cited  we  are  not  unmindful 
of  the  fact  that  the  court  finds  the  act  done 
at  the  order  of  the  defendant  being  a  fire- 
works display  in  a  public  street,  to  have  been 
a  nuisance  per  se,  whereas  in  the  case  at  bar, 
it  must  be  held,  under  the  authority  of  the 
case  of  Bianki  v.  Greater  American  Exposi- 
tion, supra,  and  of  the  other  cases  hereinafter 
cited,  that  the  fireworks  display  was  not  a 
nuisance  per  se,  being  held  not  upon  a  public 
highway,  but  upon  private  property;  but 
under  the  authority  of  the  same  cases,  it  was 
a  question  for  the  jury  whether  the  display 
was  in  fact  a  nuisance,  growing  out  of  the 
place  where  and  the  manner  in  which  it  was 
in  fact  conducted.  And  the  purpose  of  citing 
the  case  of  Jenne  v.  Sutton,  supra,  is  to 
show  that  the  promoters  of  such  a  display 
may  be  held  personally  liable  for  the  damages 
resulting  therefrom. 

In  Landau  v.  New  York,  180  N.  Y.  48,  72 
N.  E.  631,  105  Am.  St.  Rep.  709,  it  appeared 
that  the  board  of  aldermen  suspended  an 
ordinance  of  the  city  forbidding  fireworks 
displays  for  a  period  from  October  27  to 
November  10,  1902,  during  the  political  cam- 
paign of  1902,  so  far  as  the  provisions  there- 
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of  "may  apply  to  meetings  and  parades  of 
political  parties. or  associations  during  the 
campaign  of  1902;"  that  on  the  evening  of 
election  day,  November  4,  1902,  a  great  dis- 
play of  fireworks  was  held  in  Madison  Avenue, 
adjoining  Madison  Square,  and  there  occurred 
an  explosion  of  fireworks,  whereby  eighteen 
perdona  were  killed,  including  the  plaintiff's 
intestate,  and  about  two  hundred  persons 
were  injured.  In  discussing  the  question  of 
nuisance  the  court  said,  p.  55:  *There  is 
a  [140]  distinction,  well  recognized  by  law, 
between  the  discharge  of  fireworks  upon  pri- 
vate property  and  in  a  public  highway.  There 
is  also  a  distinction  in  this  regard  between 
highways,  depending  on  their  location,  the 
extent  of  the  traffic  upon  them  and  the  danger 
involved  in  case  of  accident.  Fireworks  in 
certain  streets  may  or  may  not  be  a  nuisance, 
according  to  the  circumstances,  which  usually 
present  a  question  of  fact.  In  the  case  now 
before  us  we  have  to  do  with  a  crowded  street, 
near  the  center  of  the  largest  city  on  the 
continent,  'where  any  misadventure  in  manag- 
ing the  discharge  would  be  likely  to  result  in 
injury  to  persons  or  property.' 

'"Fireworks  exhibited  on  an  extensive  scale 
in  a  great  thoroughfare,  in  the  midst  of  a 
large  city,  where  a  vast  multitude  of  people 
is  assembled,  if  not  a  nuisance  as  matter  of 
law,  may  properly  be  found  such  as  matter  of 
fact.  This  was  so  adjudged  in  the  Speir  case, 
which  is  controlling  in  principle.  While  such 
displays  are  sometimes  tolerated,  they  are 
not  authorized,  and  whoever  is  responsible 
for  them  must  run  the  risk  of  liability  for  the 
consequences,  so  far  as  they  result  in  injury 
to  person  or  property.  (Conklin  v.  Thomp- 
son, 29  Barb.  (N.  Y.)  218;  Jenne  v.  Sutton, 
43  N.  J.  L.  257;  Little  v.  Madison,  42  Wis. 
643. ) " 

The  court  then  discusses  the  question  of 
the  suspension  of  the  ordinance,  whereby  this 
display  was  permitted  and  its  effect  in  rela- 
tion to  the  liability  of  the  city  of  New  York, 
and  holds  that  the  city  became  liable  by  rea- 
son of  such  permission,  and  reversed  the 
judgment  of  the  lower  courts  in  dismissing 
the  complaint,  and  ordered  a  new  trial. 

As  before  stated,  under  the  authority  of 
the  above  cited  cases  and  of  other  cases  cited 
below,  in  view  of  all  facts  in  this  case  and 
particularly  of  the  fact  that  it  appeared  that 
a  large  number  of  bombs  and  other  fireworks 
were  so  discharged  that  the  debris  therefrom 
came  down  upon  private  property  at  a  dis- 
tance and  where  people  were  standing  to 
watch  the  display  and  that  it  was  testified 
that  several  bombs  which  failed  to  explode 
came  down  at  a  distance  of  [141]  upwards  of 
500  feet  or  more  from  the  display  upon  pri- 
vate property  and  that  one  of  these  unex- 
ploded  bombs  caused  the  injury  complained 
of,  it  was  a  question  for  the  jury  to  deter- 


mine whether  this  display  was  in  fact  a 
nuisance  liable  to  cause  injury  by  reason  of 
the  manner  in  which  it  was  conducted  and 
of  the  negligence  of  the  defendants  or  their 
agents.  See  also  Speir  v.  Brooklyn,  139  N. 
Y.  6,  34  N.  £.  727,  36  Am.  St.  Rep.  664, 
21  L.R.A.  641;  Melker  v.  New  York,  190 
N.  Y.  481,  13  Ann.  Gas.  644,  83  N.  E.  566, 
16  L.R.A.(N.S.)  621;  Walker  v.  New  York, 
107  App.  Div.  351,  95  N.  Y.  S.  121;  Crowley 
v.  Rochester  Fireworks  Co.  183  N.  Y.  353, 
5  Ann.  Cas.  538,  76  N.  £.  470,  3  L.R.A.(N.S.) 
330. 

In  New  York  v.  Lloyd,  148  App.  IKv.  146, 
133  N.  Y.  S.  118,  it  was  held  that  where  the 
city  had  had  to  pay  a  judgment  in  a  suit 
for  personal  injuries  resulting  from  a  fire- 
works display,  it  could  recover  from  the  con- 
tractor for  the  display,  although  he  did  not 
take  personal  charge  of  the  display,  but  fur- 
nished the  actual  operator. 

An  interesting  and  instructive  case  growing 
out  of  the  same  explosion  of  fireworks  in 
Madison  Avenue  and  the  resulting  injuries 
therefrom,  already  referred  to  in  the  cases  of 
Landau  v.  New  York,  supra,  and  Melker  v. 
New  Ygrk,  supra,  is  the  case  of  New  York  v. 
Hearst,  142  App.  Div.  343,  126  N.  Y.  S.  917. 
William  R.  Hearst  was  the  president  of  the 
National  Association  of  Democratic  Clubs, 
an  unincorporated  association  consisting  of 
seven  or  more  persons.  It  was  admitted  that 
Hearst  was  the  president  of  the  association 
and  that  the  association  caused  the  display  of 
fireworks,  employing  for  that  purpose  a  firm 
experienced-  in  the  business.  It  was  held  that 
Hearst  was  liable  to  pay  to  the  city  of  New 
York  the  amount  of  judgment  which  had  been 
recovered  against  the  city  for  injuries  result- 
ing to  a  person  who  was  present  at  the  cele- 
bration. In  this  case  again  we  see  that  the 
individual  promoter  of  the  fireworks  display 
was  held  liable  for  the  injuries  resulting  from 
the  explosion.  See  also  Doughty  v.  Atlantic 
City  Business  League  (N.  J.)  80  Atl.  473. 

The  same  principles  with  regard  to  the 
employment  of  contractors  have  been  long 
settled  in  cases  of  work  done  by  owners 
[142]  of  property  or  on  streets  and  highways 
by  municipalities  and  their  agents.  After 
discussing  the  general  rule  as  to  independent 
contractors  and  the  nonliability  of  the  con- 
tractee  for  the  negligence  of  independent 
contractors  and  their  employees,  Dillon  in 
his  work  on  Municipal  Corporations  (4th  ed.) 
Vol.  2,  p.  1306,  says  (§  1029)  :  "Tlie  general 
rule  ^is  stated  in  the  preceding  section,  but 
it  is  important  to  bear  in  mind  that  it  doet 
not  apply  where  the  amtract  directly  requires 
the  performance  of  a  icork  intri$t^icaUy 
dangerous,  however  skillfully  performed.'* 
See  cases  cited.  See  also  3  Dill.  Mun.  Cor. 
(5th  ed.)  p.  1864,  §  1174  and  cases  cited. 
See  also  26   Cyc.   p.   1559,  c;    13   Am.  Dig. 
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Dec.  p.  1242,  §  319.  Many  cases  in  support 
of  this  general  statement  have  been  cited 
on  the  plaintiffs  brief  and  they  have  all  been 
carefully  examined  and  considered;  it  is 
not  however  necessary'  to  cite  and  review 
them  here,  but  only  to  say  that  they  fully 
support  such  general  statement,  and  also 
fully  support  the  principles  set  forth  in  the 
cases  above  cited  and  from  which  we  have 
quoted. 

The  trial  judge  in  his  ruling  heretofore  re- 
ferred to  and  the  defendants  in  their  brief 
seem  to  claim  that  the  defendants,  by  virtue 
of  the  appoinment  of  the  joint  special  com- 
mittee by  the  City  Council  of  Pawtucket,  be- 
came "public  officers,"  and  that  as  such  they 
are  exempt  from  liability  in  this  action.    We 
cannot  accede  to  this  contention.    They  were 
in  no  sense  '^public  officers"  under  any  of  the 
cases  cited  nor  under  any  principles  of  law 
which  we  know  of.    "Public  Officers,"  as  de- 
fined by  the  cases  cited,  are  such  officers  as 
are  required  by  law  to  be  elected  or  appointed 
and    whose    duties    are    prescribed    by    law, 
such  as  surveyors  of  highways,  school  com- 
mittees, assessors  and  collectors  of  taxes  and 
such  other  state  and  municipal  officers  who 
act    not   by    virtue    of    authority   conferred 
by    ordinance   or    resolution    but   by   virtue 
of    the    acts    of    the    legislature.      See    Hill 
V.    Boston,    122    Mass.    344,    23    Am.    Rep. 
332,    &    cas.    cit.;    Tindley    v.    Salem,    137 
Mass.    171,   173,   50   Am.   Rep.   289,   &   cas. 
cit.;    McKenna  v.   Kimball,   145  Mass.   555, 
14  N.  £.   789.     The   statutes   of  this   state 
merely   permit   cities    and    [143]    towns   to 
expend   certain    limited    amounts   of    money 
for   public   celebrations,  which   may  include 
fireworks;  but  they  do  not  impose  any  duty 
to  give  such  celebrations,  nor  to  display  fire- 
worjks  as  a  part  thereof,  nor  do  they  prescribe 
any    "officers"    by    whom    such    celebrations 
shall  be  conducted.     The  case  of  Tindley  v. 
Salem,  137  Mass.  171,  50  Am.  Rep.  289,  cited 
by  the  court  below  and  also  by  the  defendants 
had  no  bearing  upon  the  liability  of  these  de- 
fendants, being  simply  to  the  effect  that  a 
city  which,  under  certain  provisions  of  law, 
undertakes  the  celebration  of  a  holiday  ex- 
clusively  for   the   gratuitous   amusement   of 
the  public,  is  not  liable  to  an  action  by  one 
who  sustains  personal  injuries,  through  the 
negligence   of   servants   of   the   city   in   dis- 
charging fireworks   for  the  purposes  of  the 
celebration.    The  findings  of  this  case  do  not 
in  any  way  relieve  from  liability  the  individ- 
uals who  were  responsible  (as  in  the  case  at 
bar)  for  the  conduct  of  the  celebration.    In- 
deed in  the  case  of  Klerr  v.  Brookline,  208 
Mass.   190,  94   N.  E.  257,  34  L.R.A.(N.S.) 
464,  a  caae  quite  similar  to  Tindley  v.  Salem, 
supra,  which  it  quotes  and  follows,  it  is  said 
by  the  court,  after  stating  the  decision  in 
Tindley  v.  Salem,   and  referring  to  Hill  t. 
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Boston,  supra,  p.  191 :  "A  reason  lying  deeper 
still  is  that  a  city  can  act  only  by  officers, 
agents  or  servants.  If  there  is  negligence 
in  the  management  of  the  business  or  in 
doing  the  work,  it  is  that  of  the  person  or 
persons  who  represent  the  city.  While  it 
is  reasonable  that  these  individuals  should 
be  held  liable  for  their  negligence  to  anyone 
injured  by  it  (see  Moynihan  v.  Todd,  188 
Mass.  301),  it  is  not  thought  to  be  reason- 
able that  a  municipality  or  public  officer, 
who  is  engaged  upon  a  public  work  conducted 
for  the  benefit  of  the  people  and  not  for  gain, 
should  be  held  liable  for  the  negligence  of 
his  servants  or  agents  under  the  doctrine  "re- 
spondeat superior."  We  do  not  s6e  how  it 
is  possible  for  the  defendants  to  draw  from 
these  cases  any  support  for  their  contentions. 
On  they  contrary  we  think  they  tend  to  sup- 
port the  argument  from  the  plaintiff.  (See 
Moynihan  v.  Todd,  supra.) 

The  cases  at  bar  are  found  upon  the  negli- 
gence of  the  defendants  through  their  agents, 
and  not  upon  the  theory  of  [144]  a  nuisance 
per  set  where  it  is  held  that  no  negligence 
need  be  proved.  The  negligence  of  the^  de- 
fendants as  set  forth  in  the  declaration,  con- 
sists substantially  in  causing  or  permitting 
to  be  done  acts  in  themselves  dangerous  on 
account  of  the  explosives  used  in  the  display 
and  requiring  special  precautions  to  be  taken 
to  prevent  injury  t^o  persons  and  property; 
and  in  permitting  explosive  bombs  to  be  so 
discharged  by  the  agents  of  the  defendants 
as  to  fall  upon  private  property  while  un- 
exploded  and  there  to  remain  without  re- 
covery until  found  by  the  plaintiff,  John 
Sroka,  and  then  exploded  to  his  great  in- 
jury. 

The  issues  tendered  by  defendant's  special 
plea,  and  put  in  issue  by  special  replication, 
were  that  the  defendants  were  members  of  a 
joint  special  committee  appointed  to  have 
charge  of  the  celebration  and  of  the  appropri- 
ation therefor,  serving  without  compensation ; 
that  they  made  a  contract  for  the  fireworks 
display,  under  which  the  contractor  was 
independent  of  their  control;  that  the  defend- 
ants were  only  required  to  furnish  a  satis- 
factory location,  and  adequate  police  protec- 
tion, which  they  did ;  that  they  used  due  care 
in  the  employment  of  the  contractor,  and  none 
of  the  defendants  either  as  individuals  or  as 
a  committee  exercised  any  control  over  the 
display,  but  that  the  same  was  exclusively 
in  the  fireworks  company. 

We  have  already  discussed  the  evidence 
and  the  law  with  regard  to  the  issues  ten- 
dered as  to  the  liability  of  the  defendants, 
both  as  to  their  status  as  members  of  a  com- 
mittee and  as  to  their  responsibility  under  the 
contract;  there  was  evidence  from  which  the 
jury  might  have  found  that  there  was  negli- 
gence in   the  performance  of  the  fireworks 
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contract  by  the  Fireworks  Company  which 
was  in  our  opinion  the  agent  and  subject  to 
the  control  of  the  defendants,  and  that  the 
defendants  were  liable  for  that  negligence  and 
the  consequent  injury.  Under  the  circum- 
stances of  these  cases,  and  in  view  of  the 
fact  that  the  injury  caused  resulted  from 
firing  the  bombs  in  such  manner  that  un- 
exploded  bombs  fell  far  outside  of  Goff's  lot, 
it  is  quite  immaterial  whether  [145]  Groff's 
Lot  was  a  suitable  location  for  the  display. 
It  might  have  been  suitable  for  all  of  the 
display  except  the  bombs,  and  suitable  for 
them  if  they  had  been  properly  fired.  There 
was  but  little  evidence  offered  on  this  sub- 
ject and  none  by  the  plaintiffs.  As  to  ade- 
quate police  protection  it  appears  that  such 
was  furnished  directly  about  the  grounds  so 
far  as  handling  the  crowd  was  concerned; 
but  it  does  not  appear  that  anything  was  done 
by  way  of  watching  the  discharge  of  the 
bombs,  or  to  prevent  them  from  being  so 
fired  as  to  fall  without  the  enclosure,  and 
at  a  distance  where  injury  was  likely  to  be 
caused. 

There  was  ample  evidence  which  should 
have  been  submitted  to  the  jury  and  it  was 
error  for  the  trial  court  to  take  the  case  from 
the  jury  and  to  direct  a  verdict  for  the  defend- 
ants. The  plaintiff's  fourth  exception  is  sus- 
tained. 

With  regard  to  the  first  exception,  no  allu- 
sion to  the  same  was  made  either  in  brief 
or  argument  -and  it  is  deemed  to  be  waived. 

With  regard  to  the  second  exception,  it 
is  founded  upon  the  admission,  of  the  follow- 
ing question  asked  of  Mr.  Hunt,  a  member 
of  the  committee  and  one  of  the  defendants; 
(Tr.  p.  179)  *'101  Q.  As  to  that  location 
from  your  experience,  as  a  member  of  the 
subcommittee  on  fireworks,  for  2  previous 
years,  do  you  consider  it  a  good  location  for 
setting  off  the  fireworks?  A.  Yes,  sir." 
(Exception  was  noted.)  We  think  that  this 
exception  should  be  sustained.  Mr.  Hunt  was 
not  qualified  as  an  expert  in  fireworks  display 
to  give  such  an  opinion  by  any  previous  testi- 
mony. He  could  have  been  asked  what  had 
been  done  in  this  lot  in  previous  years,  and 
could  have  stated,  if  he  knew,  the  nature  of 
the  previous  displays,  by  way  of  comparison 
with  the  one  in  question,  and  whether 
any  previous  dsunage  had  been  done.  He  was 
not  asked  these  questions,  but  simply  to  give 
his  opinion  in  general  terms.  This  exception 
is  sustained. 

The  third  exception  is  founded  upon  exclu- 
sion of  certain  questions  as  to  the  financial 
responsibility  of  the  Providence  Fireworks 
Company;  we  think  these  questions  were 
immaterial  [146]  and  were  properly  excluded. 
The  Providence  Fireworks  Company  was  not 
a  party  to  the  suits,  no  recovery  was  sought 
against,  it  and  there  is  nothing  in  the  plead- 


ings to  raise  any  such  issue.    This  exception 
is  overruled. 

The  two  cases  are  remitted  to  the  Superior 
Court  with  direction  to  grant  a  new  trial  in 
each  casa 


NOTE. 

It  appeared  in  the  reported  case  that  a  city 
contracted  for  a  public  display  of  fireworks 
on  the  Fourth  of  July.  The  arrangements 
for  the  display  were  made  by  a  committee 
consisting  in  part  of  members  of  the  city 
council  and  in  part  of  private  citizens.  All 
the  members  of  that  committee  are  held  to  be 
liable  individually  for  a  personal  injury  re- 
sulting from  negligence  in  conducting  the 
display  of  fireworks.  As  to  the  liability  of 
the  organizer  or  promoter  of  a  public  enter- 
tainment not  given  for  profit  for  personal  in- 
juries, see  the  note  to  Marth  v.  Kingfisher 
Conunercial  Club,  Ann.  Caa.  1917E  235. 


ARMSTRONG 

v. 

BANKING  TRUST  COMPANY  ET  AI.. 

Kansas  Supreme  Court — December  11,  1915. 
90  Kan.  722;  ISa  rac.  607. 


Deeds  —  CoTenant  against  Incniii- 
brances  —  Special  Assessment  as 
Breaohi. 

Where  special  assessments  against  real 
estate  have  been  declared  void,  but  are  subse- 
quently relevied,  they  do  not  constitute  an 
incumbrance  which  relates  back  to  the  orig- 
inal levy  so  as  to  come  within  a  covenant  of 
warranty  against  incumbrances  which  was  en- 
tered into  subsequent  to  the  first  levy  and 
before  the  relevy. 

[See  note  at  end  of  this  case.] 

Same* 

In  an  action  to  recover  for  breach  of  a 
covenant  against  incumbrances,  it  was  shown 
that  in  1902  the  city  of  Kansas  City  levied 
special  taxes  against  the  real  estate  for  local 
improvements,  the  assessments  being  payable 
in  ten  annual  instalments.  After  they  were 
levied  and  before  any  instalments  were  paid, 
the  assessments  were  declared  void,  and  their 
collection  enjoined.  On  March  24,  1^12, 
subsequent  to  the  conveyance  of  the  land  to 
plaintiff,  the  city  relevied  the  assessments 
imder  the  provisions  of  section  993  Gen.  St. 
1909.  Held  the  real  estate  was  subject  to 
reassessment  of  the  taxes,  which  made  them 
in  a  strict  sense  an  incumbrance,  yet  they 
did  not  become  an  incumbrance  in  the  sense 
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contemplated  by  the  covenant  until  th€|r  be- 
came a  lien  by  virtue  of  the  relevy. 
[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Wyandotte 
county,  Division  2:     Adams,  Judge  pro  tern. 

Action  by  James  P.  Armstrong,  plaintiff, 
against  Banking  Trust  Company  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

R.  O.  Dougl<i8  and  R.  H.  Worli/ne  for  appel- 
lant. 

William  B.  Sutton  and  Williamn  B,  Sutton, 
Jr.,  for  appellees. 

[722]  PoBTEB,  J. — ^This  is  an  action  to  re- 
cover for  breach  of  a  covenant  against  in- 
cumbrances. The  defendants'  motion  for 
judgment  on  the  pleadings  was  sustained  and 
plaintiff  appeals. 

The  petition  alleged  an  agreement  to  pro- 
cure for  the  plaintiff  the  title  to  certain  real 
estate  "free  from  all  incumbrances,"  payment 
by  plaintiff  of  the  purchase  money,  and  that 
when  title  was  conveyed,  the  real  estate,  con- 
sisting of  a  residence  lot  in  Kansas  City,  was 
subject  to  the  payment  of  [723]  special  im- 
provement taxes  and  interest,  which  consti- 
tuted a  prior  lien  and  incumbrance  thereon 
and  which  plaintiff  was  compelled  to  pay. 
The  facts  respecting  the  levy  of  the  taxes 
for  special  improvements  as  shown  by  the 
pleadings  are  these:  In  1902  the  city  of 
Kansas  City  caused  Garfield  avenue,  upon 
which  the  property  abuts,  to  be  graded, 
curbed  and  paved,  and  assessed  the  costs  of 
the  improvement  against  the  abutting  prop- 
erty, the  special  assessments  being  payable 
in  ten  annual  installments.  After  they  were 
levied  and  before  any  installments  had  been 
paid,  the  court  of  common  pleas  of  Wyan- 
dotte county  perpetually  enjoined  their  col- 
lection. On  March  24,  1912,  subsequent  to 
the  transfer  of  the  title  to  the  plaintiff,  the 
city  by  ordinance  relevied  the  assessments 
under  the  curative  act.  (Gen.  Stat.  1909, 
§  993.) 

The  sole  question  for  determination  is 
whether  the  special  assessments  thus  relevied 
were  an  incumbrance  on  the  property  when 
the  title  passed  to  plaintiff.  Stated  in  an- 
other way  the  question  is:  Where  special 
assessments  have  been  declared  void,  but  are 
subsequently  relevied,  do  they  constitute  an 
incumbrance  on  the  property  which  relates 
back  to  the  defective  lew? 

We  are  unable  to  agree  to  the  contentions 
of  counsel  for  the  plaintiff,  although  they 
have  been  ably  presented  both  at  the  oral 


argument  and  in  what  may  be  termed  a  model 
brief. 

Under  the  provisions  of  sections  9391  and 
9392  of  the  General  Statutes  of  1909,  taxes 
become  a  lien  on  the  first  day  of  November 
in  the  year  in  which  the  tax  is  levied,  and 
as  between  grantor  and  grantee,  where  there 
is  no  express  agreement  as  to  which  shall 
pay  the  taxes,  the  grantee  must  pay  when 
the  conveyance  is  made  between  March  1 
and  November  1,  and  the  grantor  when  the 
conveyance  is  made  between  the  first  day  of 
November  and  the  first  of  March. 

In  TuU  V.  Royston,  30  Kan.  617,  2  Pac. 
866,  it  was  held  that  a  tax  or  assessment  for 
a  sidewalk  was  not  an  incumbrance  on  the 
property  until  it  became  a  lien  on  the  first 
day  of  November  of  the  year  in  which  the 
assessment  was  levied.  That  was  an  action 
upon  a  covenant  which  warranted  the  proper- 
ty "free  and  clear  of  all  taxes,  liens,  and 
incumbrances  of  whatever  nature  or  kind  so- 


M 


ever. 

I  It  does  not  seem  practical  nor  reason- 
able to  regard  anything  [724]  in  the  na- 
ture of  a  tax  or  assessment  as  constituting 
an  "incumbrance"  within  the  contemplation 
of  the  parties  to  such  a  covenant,  unless  it 
consisted  of  some  charge  against  the  prop- 
erty which  the  grantor  was  either  in  duty 
bound  to  pay,  or  which  was  payable.  If  it 
was  not  a  lien,  it  was  not  an  incumbrance. 
(Tull  V.  Royston,  supra.)  Tlie  special  as- 
sessments in  this  case  no  longer  appeared 
on  the  tax  rolls;  the  officers  were  enjoined 
from  accepting  them;  and  there  was  no  pos- 
sible way  by  which  the  grantor  could  by  pay- 
ment have  released  or  satisfied  them. 

Conceding  that  from  the  time  the  first 
proceedings  were  declared  void,  the  duty 
rested  upon  the  city  to  relevy  the  assessments, 
and  that  the  re'al  estate  was  during  all  this 
time  subject  to  the  imposition  of  these  taxes, 
still  We  do  not  think  it  can  be  said  that  this 
liability  was,  in  a  strict  sense,  an  incum- 
brance; it  never  became  an  incumbrance  in 
the  sense  contemplated  in  the  covenant  until 
proper  steps  were  taken  to  create  a  lien.  The 
courts  have  not  hesitated  to  adopt  "the  rule 
of  reason"  in  construing  covenants  against 
incumbrances,  and  have  often  recognized  a 
distinction  between  incumbrances  which  are 
such  in  a  strictly  literal  exactness,  and  those 
which,  from  the  nature  of  the  contract,  the 
situation  of  the  parties,  and  their  evident 
intent  at  the  time  it  was  made,  appear  not 
to  have  been  in  contemplation. 

It  sometimes  happens  that  before  the  ac- 
tual work  of  constructing  the  improvement 
has  begun,  the  cost  is  apportioned  and  as- 
sessed against  the  abutting  property.  In 
such  a  situation  it  has  been  held  that  a  con- 
tract to  convey  free  of  all  incumbrances  does 
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not  require  the  vendor  to  pay  assessments 
for  local  improvements  in  advance  of  the 
execution  ;of  the  work,  for  the  reason  that 
while  such  assessments  constitute  incum- 
brances in  a  strict  sense,  they  are  not  such 
as  were  contemplated  by  the  contract.  ( Gott- 
helf  v.  Stranahan,  138  N.  Y.  345,  34  N.  E. 
286,  20  L.R.A.  455.)  In  the  opinion  it  was 
said: 

"The  contract  to  convey  free  from  incum- 
brances ordinarily  has  reference  to  incum- 
brances or  liens  actually  existing  when  the 
contract  is  executed,  or  tliereafter  created,  or 
suffered  by  the  act  or  default  of  the  vendor. 
While  the  assessments  in  question  consti- 
tuted, under  the  charter  of  Brooklyn,  liens 
on  the  lands  assessed  from  the  time  of  their 
confirmation  by  the  common  council,  and  are, 
in  a  strict  sense,  incumbrances  thereon,  we 
are  of  opinion  that  they  are  not  incumbrances 
within  the  meaning  of  the  contract."  (p. 
351.) 

[725]  There  is  a  conflict  in  the  authorities 
on  the  question  whether  the  time  when  a 
tax  becomes  due  and  payable  under  the  stat- 
ute necessarily  fixes  the  time  when  it  becomes 
a  lien.  (See  cases  cited  in  Note,  37  Cyc. 
1142.)  In  Jacobs  v.  Union  Trust  Co.  155 
Mich.  233,  118  N.  W.  921,  it  was  held  that 
as  between  a  vendor  and  vendee  of  land,  in 
the  absence  of  express  statutory  provision, 
a  lien  upon  land  for  unpaid  taxes  does  not 
exist  until  the  amount  thereof  has  been  as- 
certained and  has  become  a  charge  which  may 
be  discharged  by  payment,  and  this  is  at 
the  time  when  the  tax  rolls  come  to  the 
hands  of  the  receiver  of  taxes,  and  not  when 
the  property  is  listed  for  assessment.  This 
appears  to  be  the  general  rule  in  the  absence 
Of  a  statute,  that  is  to  say,  the  lien  ordi- 
narily attaches  as  soon  as  the  amount  of  the 
tax  is  definitely  fixed  and  liability  for  its 
payment  commences. 

There  is  also  a  conflict  of  authorities  on 
the  question  whether,  where  a  special  assess- 
ment is  vacated  and  a  reassessment  made, 
the  lien  attaches  as  of  the  date  of  the  origi- 
nal assessment.  But  the  general  rule  is  thus 
stated  in  11  Cyc.  1114,  under  the  title  "Cov- 
enants : " 

"The  circumstances  under  which  a  tax  or 
Apecial  assessment  lien  attaches  so  as  to  ren- 
der a  grantor  liable  on  his  covenant  against 
incumbrances  are  completely  controlled  by 
the  statute  law  of  the  various  states." 

Tull  V.  Royston,  30  Kan.  617,  2  Pac.  866, 
is  cited  in  the  note  to  the  effect  that  a  spe- 
cial assessment  is  not  an  incumbrance  un- 
til the  lien  actually  attaches  as  defined  by 
sections  9391  and  9392  of  the  General  Stat- 
utes of  1909.  The  case  of  Gilmore  v.  Hentig, 
33  Kan.  156,  5  Pac.  781,  involved  the  ques- 
tion when  special  assessments  for  a  sewer 
became    a   fixed   lien    upon    property   in   the 


benefited  district.  Notwithstanding  the  spe- 
cial taxes  had  been  levied,  the  court  said  in 
the  opinion: 

"Under  the  laws  of  Kansas  these  taxes 
could  not  become  a  fixed  and  established 
charge  or  lien  upon  the  property  taxed  prior 
to  November  1,  1883,  when  the  tax  books  are 
required  by  law  to  be  delivered  to  the  county 
treasurer  to  enable  him  to  collect  the  taxes." 
(p.  172.) 

While  the  courts  are  divided  upon  the  pre- 
cise question  which  we  have  to  determine  in 
the  present  case,  we  think  the  position  taken 
by  the  court  in  the  Ho^'ston  case,  supra,  is 
controlling,  and  [726]  that  the  relevy  of  the 
special  assessments  did  not  make  the  vendor 
in  this  case  liable  under  the  covenant  against 
incumbrances. 

Every  day  contracts  are  made  for  the  con- 
veyance of  real  estate  which  is  liable  for  fu- 
ture payments  of  assessments  for  special 
improvements  already  constructed.  The  as- 
sessments are  payable  iif  annual  instalments 
running  usually  in  ten-year  periods.  These 
assessments  constitute,  in  a  strict  sense, 
incumbrances  on  the  land  to  the  extent  of 
the  installments  unpaid.  The  vendor,  in  the 
absence  of  any  agreement,  is  liable  of  course 
for  the  payment  of  all  overdue  installments. 
He  is  also  liable  for  the  installment  of  the 
current  year,  provided  the  conveyance  is  made 
on  or  after  November  1,  because  the  matur- 
ing installment  has  ripened  into  a  tax.  But 
his  covenant  of  warranty  against  incum- 
brances would  not  oblige  him  to  rebate  the 
purchase  price  to  the  extent  of  future  install- 
ments. Those  payable  in  the  future,  though 
strictly  incumbrances  on  the  land,  are  not 
such  as  diminish  the  value  of  the  subject  of 
the  contract.  The  vendee  who  is  to  enjoy 
the  benefit  of  the  improvements  during  the 
remainder  of  the  installment  period  ought  to 
pay  them,  and  therefore,  though  incumbrances 
in  a  strict  sense,  they  are  not  so  within  the 
fair  and  reasonable  construction  of  the  cov- 
enant. 

These  reasons  may  not  apply  in  all  respects 
to  the  case  at  bar,  because  it  is  not  so  clear 
that  the  burden  of  discharging  the  assess- 
ments can  be  said  not  to  diminish  to  some 
extent  the  value  of  the  land  conveyed.  On 
the  other  hand,  if  it  were  held  that  special 
assessments  for  local  improvements  consti- 
tute an  incumbrance  in  the  sense  contended 
for  by  the  plaintiff,  it  would  in  effect  over- 
rule the  decision  in  Tull  v.  Royston,  30  Kan. 
617,  2  Pac.  866,  and  it  would  necessarily 
follow  that  in  all  cases  special  assessments 
of  this  kind,  although  not  due  or  payable 
except  by  yearly  installments,  are  incumbran- 
ces for  the  payment  of  which  the  vendor  who 
warrants  against  incumbrances  generally 
would  be  liable. 

The  judgment  is  affirmed. . 
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HOTS. 

Speeiftl 

Breaeli  of  CoTenaat  acaiast  iBOvm- 
Ibraaces. 

Scope  of  Note,  975. 
General  Rule,  975. 
Application  of  Rule,  975. 


Scope  of  Note, 

This  note  is  confined  to  a  discussion  of 
the  cases  passing  on  the  question  whether  an 
outstanding  special  assessment  constitutes  a 
breach  of  a  covenant  against  incumbrances. 
For  a  parallel  discussion  of  the  question 
whether  an  outstanding  tax  amounts  to  a 
breach  of  covenant  against  incumbrances,  see 
the  note  to  George  A.  Lowe  Co.  v.  Simmons 
Warehouse  Co.  Ann.  Cas.  1913E  248. 

General  Rule, 

Hie  general  rule  is  that  the  existence  of 
an  outstanding  special  assessment,  the  lien 
of  which  has  attached  to  the  land  at  the 
time  of  the  conveyance,  constitutes  a  breach 
of  a  covenant  against  incumbrances.  Cum- 
berland V.  Kearns,  18  Ont.  151;  Sanders  v. 
Brown,  65  Ark.  498,  47  S.  W.  761;  In 
re  Holmes,  79  111.  App.  59  {affirmed  in 
179  111.  275,  53  N.  E.  739);  Hineberlin 
v.  Templeton,  66  Ind.  App.  155,  302  N. 
E.  160;  Blackie  v.  Hudson,  117  Mass.  181; 
Carr  v.  Dooley,  119  Mass.  294;  Colburn 
V.  Litchfield,  132  Mass.  449;  Smith  v.  Abing- 
ton  Sav.  Bank,  165  Mass.  285,  42  N.  E.  1133; 
Smith  v.  Abington  Sav.  Bank,  171  Mass.  178, 
50  N.  E.  545;  Maloy  v.  Holl,  190  Mass.  277, 
76  N.  E.  452;  O'Connell  v.  Maiden,  First  Par- 
ish, 204  Mass.  118,  90  N.  E.  580;  Cotting  v. 
Com.  205  Mass.  523,  91  N.  E.  900;  Lindsay 
V.  Eastwood,  72  Mich.  336,  40  N.  W.  455*; 
Winningham  v.  Pennock,  36  Mo.  App.  688; 
Barnhart  v.  Hughes,  46  Mo.  App!  318;  Cad- 
mus v.  Fagan,  47  N.  J.  L.  549,  4  Atl.  323; 
Hartshorn  v.^  Cleveland,  52  N.  J.  L,  473,  19 
Atl.  974,  affirmed  in  54  N.  J.  L.  391,  25 
Atl.  963;  Ernst  v.  Parsons,  54  How.  Pr. 
(N.  Y.)  163;  Craig  v.  Heis,  30  Ohio  St.  550; 
Dillon  v.  Beacom,  67  Ore.  118,  134  Pac.  778, 
135  Pac.  336;  Shaffer  v.  Greer,  87  Pa  St. 
370;  Lafferty  v.  Milligan,  165  Pa.  St.  534, 
30  Atl.  1030;  DeArment  v.  Kennedy,  14  Pa. 
Super.  Ct.  539.  See  also  Smith  -v.  Carney, 
127  Mass.  179;  Reis  v.  Epperson,  143  Mo. 
App.  90,  122  S.  W.  363;  Chapman  v.  Sollars, 
38  Ohio  St.  378.  Compa/re  Stutt  v.  Bldg. 
Assoc.  12  Pa,  Co.  Ct.  344. 

The  foregoing  cases  are  digested  and  quot- 
ed from  at  length,  infra. 

In  Cotting  v.  Com.  205  Mass.  523,  91  K 
E.  900,  the  court  said:    ''The  condition  when 


the  plaintiffs  took  their  deeds  was  that  this 
land  was  subject  to  an  assessment  as  soon 
as  it  came  into  the  plaintiffs'  hands,  under 
an  order  for  a  sewer  which  had  been  passed 
previously.  There  was  a  liability  which  was 
sure  to  become  absolute  and  enforceable 
against  the  land  as  soon  as  the  work  was 
completed  and  the  expense  ascertained.  This 
was  an  incumbrance  from  which  the  plaintiffs 
were  entitled  to  be  protected  under  the  cove- 
nant." 

But  where  a  special  assessment  does  not 
become  a  lieu  until  after  the  land  is  conveyed 
there  is  no  breach  of  covenant  against  in- 
cumbrances. Cemansky  v.  Fitch,  121  la.  186, 
96  N.  W.  754;  Tull  v.  Royston,  30  Kan.  617, 
2  Pac.  866;  Blivis  v.  Franklin  Invest.  Co. 
197  Mo.  App.  369,  194  S.  W.  1078;  Knight 
V.  Clinkscales,  51  Okla.  508,  152  Pac.  133; 
Knowles  v.  Temple,  49  Wash.  595,^96  Pac.  1. 
And  see  the  reported  case. 

Application  of  Rule, 

In  Sanders  v.  Brown,  65  Ark.  498,  47  S. 
W.  761,  it  appeared  that  in  November  1893 
the  plaintiff  received  a  warranty  deed  to 
certain  land.  Prior  to  this  conveyance,  on 
April  14,  1890,  the  property  was  assessed  for 
special  improvements,  payments  to  be  made 
each  year  for  five  consecutive  years.  Tlie 
defendant  paid  four  of  the  instalments  but 
^fused  to  pay  the  last  one.  The  plaintiff 
paid  the  amount  and  brought  an  action  to 
recover  the  same  under  the  warranty  clause 
of  the  deed,  which  read  as  follows:  "And 
we  hereby  covenant  with  the  said  B.  J.  Brown 
that  we  will  forever  warrant  and  defend  the 
title  to  said  lands  against  all  lawful  claims 
whatsoever,  except  the  taxes  of  the  year  1893, 
which  the  grantee  is  to  pay."  It  was  held 
that  the  outstanding  assessment  was  a  breach 
of  the  covenant  against  incumbrances  and 
that  the  plaintiff  could  recover. 

In  Knight  v.  Clinkscales,.  51  Okla.  508, 
152  Pac.  133,  the  facts  were  j)ractically  the 
same  as  those  in  Sanders  v.  Brown,  supra, 
but  a  diametrically  opposite  conclusion  was 
reached  because  of  a  statute  reading  as  fol- 
lows :  "The  said  assessment  shall  be  a  charge 
and  lien  against  the  property  upon  which  as- 
sessed, until  fully  discharged,  but  unmatured 
instalments  shall  not  be  deemed  to  be  with- 
in the  terms  of  any  general  covenant  or 
warranty."  Snyder's  Statutes  of  1909,  sec. 
726.  To  the  same  effect  see  Sharpe  v.  Dick, 
22  Quebec  Super.  Ct.  527. 

In  Smith  v.  Abington  Sav.  Bank,  165  Mass. 
285,  42  N.  E.  1133,  it  appeared  that  the  de- 
fendant executed  a  deed  to  the  plaintiff,  which 
contained  a  warrantv  clause  to  the  effect 
that  tlie  premises  were  "free  from  all  incum- 
brances made  or  suffered  by  it  except  the 
taxes  assessed  for  the  year  1893."  It  was 
held  that  a  special  assessment  was  not  cov* 
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ered  by  the  exception  and  that  the  defend- 
ant must  reimburse  the  plaintiff  for  the 
amount  which  he  paid  on  the  assessment. 
The  court  said :  "We  are  of  opinion  that  the 
exception  of  'the  taxes  assessed  for  the  year 
1893*  from  the  covenant  against  incumbran- 
ces did  not  include  an  assessment  for  the 
construction  of  a  sewer.  The  whole  turn  of 
the  phrase  indicates  the  common  annual  taxes 
for  a  particular  year,  and  nothing  else.  .  It 
is  not  enough  to  show  that  the  power  to  levy 
such  an  assessment  falls  under  the  general 
power  of  taxation,  or  that  the  assessment  is 
a  lien  on  the  land,  which  it  must  be  in  or- 
der to  constitute  an  incumbrance:  but  the 
question  is  whether  the  words  chosen  by  the 
defendant  to  limit  his  liability  for  incum- 
brances fairly  ought  to  have  conveyed  to  the 
plaintiff  that  he  took  the  risk  of  something 
otherwise  warranted  against,  in  case  an  as- 
sessment should  be  levied  for  it  during  the 
year  1893." 

In  Lafferty  v.  Milligan,  165  Pa.  St.  534, 
30  Atl.  1030,  the  court  said:  "Here,  the  im- 
provement of  the  street  on  which  this  lot 
fronted,  had  been  completed;  the  event  dem- 
onstrated that  the  burden  imposed  by  the 
Act  of  1891  was  a  very  heavy  one;  but  wheth- 
er, at  the  date  of  the  deed,  it  appeared  light 
or  heavy,  being  on  Boggs  avenue,  it  was  ob- 
vious it  could  not  escape  assessment,  there- 
fore there  was  upon  it  an  incumbrance.  If 
the  case  stated  had  embodied,  as  a  fact,  that 
at  the  date  of  the  conveyance  it  could  not  be 
known  whether  this  lot  would  be  called  up- 
on to  pay  any  assessment,  the  argument  of  the 
learned  counsel  would  probably  have  been 
forcible;  but  he  agrees  that  this  work  had 
been  completed;  that,  by  a  constitutional 
statute,  the  cost  of  it  had  been  imposed  upon 
the  lot  owners;  that  this  lot's  share  of  the 
cost  had  been  judicially  ascertained  to  be 
$1,314.29,  under  the  contract  for  work  in 
1887.  The  inevitable  inference  from  these 
facts  is,  that  there  was  a  known  incumbrance 
at  the  date  of  the  conveyance  although  after- 
wards made  certain  in  amount.  This  gave 
an  immediate  right  of  action  to  the  cov- 
enantee, and  whet)ier,  in  a  suit  on  his  cove- 
nant, his  damage  would  have  been  measured 
by  the  report  of  viewers,  or  would  have  been 
heavy  or  only  nominal  by  the  judgment  of  a 
jury,  it  is  not  important  here  to  inquire;  for 
counsel  for  appellant  has  agreed  in  his  case 
stated,  that  this  judgment  shall  depend  sdle- 
ly  on  whether  the  right  to  assess,  at  the  date 
of  the  deed,  was  an  incumbrance." 

To  the  same  effect  in  Lindsay  v.  Eastwood, 
72  Mich.  336,  40  N.  W.  455,  it  was  said: 
"The  facts  of  this  case  show  that  the  ditch 
tax  in  question  was  a  lien  and  incumbrance 
upon  the  land  sold  by  defendant  to  plaintiff 
at  the  time  he  conveyed  it  by  warranty  deed 
to  hinL    The  circuit  judge  held  that  as  the 


tax  could  not  be  paid  until  it  was  spread 
upon  the  assessment  roll  in  December,  1885, 
and  the  conveyance  to  plaintiff  was  hi  Sep- 
tember previous  thereto,  it  was  not  a  lien 
upon  the  land  when  the  deed  was  made.  For 
the  reasons  above  stated  we  think  the  cir- 
cuit court  erred.  The  fact  that  the  lien  could 
not  be  discharged  until  after  the  deed  was 
given  would  not  determine  whether  the  incum- 
brance existed  or  not.  A  mortgage  not  due 
at  the  time  of  a  conveyance  is  an  incum- 
brance, although  it  cannot  be  paid  and  dis- 
charged until  after  the  sale." 

In  Craig  v.  Heis,  30  Ohio  St.  550,  the  court 
said:  "This  case  is  disposed  of  when  the  fol- 
lowing question  is  answered,  viz:  Did  the 
court  of  common  pleas  err  in  holding  that  the 
portion  of  the  assessment  against  and  on  the 
land  described  in  the  deed,  for  the  road  im- 
provement, remaining  unpaid  at  the  time  the 
deed  was  executed  by  Heis  to  Craig,  was  not 
an  incumbrance,  in  such  sense  as  to  consti- 
tute a  breach  of  the  covenant  of  title  'against 
all  claims  whatsoever?'  We  think  the  court 
did  err  in  so  ruling.  That  the  assessifient 
was  an  incumbrance  on  the  land  will  clearly 
appear  from  a  mere  collation  of  the  provi- 
sions of  the  statute  of  March  29,  1867,  au- 
thorizing such  assessments  to  be  made,  bear- 
ing in  mind  that  such  assessments  when  made, 
in  pursuance  of  the  provisions  of  the  act,  are 
legal  obligations,  to  be  treated  and  eoUected 
as  taxes  on  the  land ;  that  the  assessment  was 
made  and  the  road  improvement  completed 
before  the  deed  was  executed  by  Heis  to  Craig. 
This  scheme  of  local  taxation  for  road  im- 
provements, based  upon  the  theory  of  benefit 
to  the  land  on  which  it  is  assessed,  appears 
in  the  provisions  of  sections  1,  2,  4,  5,  6, 
and  7  of  the  Act  of  March  29,  1867.  64  Ohio 
L.  81-83.  .  .  .  It  is  manifest,  from  the 
foregoing  provisions  of  the  statute,  that  the 
lands  charged  with  the  burden  of  satisfying 
the  costs  and  expenses  of  the  improvement 
are  charged  with  the  whole  assessment  so 
soon  as  the  amount  thereof  is  ascertained  and 
ordered.  The  lands  charged  with  the  assess- 
ment are  required  to  be  placed  on  a  special 
duplicate  as  soon  as  the  work  is  completed, 
and  the  total  smiount  of  the  expense  thereof 
ascertained.  It  is  to  be  so  divided  on  the 
special  duplicate,  in  respect  to  time  and 
amount  of  payment,  as  to  meet  the  payment 
of  principle  and  interest  upon  the  bonds  when 
due.  The  entire  assessment  when  made  be- 
comes a  lien  upon  the  lands  against  which  it 
is  assessed,  but  is  to  be  paid  in  instalments 
at  times  in  the  future^  not  to  exceed  five  years 
— like  a  mortgage  securing  a  gross  sum,  di- 
vided into  parts  falling  due  and  beoomiog 
payable  at  stated  times  in  the  future.  The 
burden  imposed  is  a  present  charge,  to  be 
discharged  in  detail  in  the  future.  On  Jan- 
uary 7,  1869,  when  Heis  executed  the  deed  for 
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the  land  to  Craig,  the  whole  amount  of  the 
assessment  upon  the  land  had  become  a  fixed 
and  determined  amount.  Tliat  portion  re- 
maining unpaid  was  a  subsisting  charge  upon 
the  land,  and  as  such,  an  incumbrance  for 
which  Heis  was  liable  under  his  covenant  in 
the  deed  to  Craig  'against  all  claims  what- 
soever.' This  covenant  relates  to  the  time  of 
the  execution  of  the  deed  containing  it,  and 
by  its  terms  embraces  'all  incumbrances  what- 
soever,' and  excepts  none  whatsoever.  It  was 
in  the  power  of  the  parties,  by  an  express 
provision  in  the  deed,  to  have  engrafted  into 
this  covenant  an  exception  for  this  road  im- 
piovement  assessment;  but  as  no  such  ex- 
ception was  made,  and  C^aig  has  been  re- 
quired to  remove  this  incumbrance  from  his 
land,  the  covenant  against  incumbrances  haa 
been  broken." 

In  TuU  v.  Royston,  30  Kan.  617,  2  Pac. 
866,  it  appeared  that  on  September  17,  1881, 
the  plaintiff  received  a  deed  to  certain  prop- 
erty. The  defendant,  who  executed  the  deed, 
warranted  the  property  "to  be  free,  clear, 
discharged  and  unencumbered  of  and  from  all 
former  and  other  grants,  titles,  charges,  es- 
tates, judgments,  assessments,  tax^s,  liens  and 
incumbrances  of  what  nature  or  kind  soever." 
On  September  13,  1881,  by  a  city  ordinance 
the  property  in  question  was  assessed  for 
$61.50  as  a  special  assessment.  The  plain- 
tiff contended  that  because  of  the  defendant's 
refusal  to  pay  this  special  assessment  he  (the 
plaintiff)  was  compelled  to  do  so  and  that 
therefore  the  defendant  had  broken  his  cove- 
nant against  incumbrances.  However,  the 
court  in  construing  a  statute  of  Kansas  held 
that  the  assessment  did  not  become  a  lien 
until  November,  1881,  and  that  therefore  the 
defendant  was  relieved  from  paying  the  same, 
saying:  "Although  the  ordinance  requiring 
or  authorizing  the  assessment  of  a  tax  to 
pay  for  the  sidewalk  was  adopted  on  Septem- 
ber 13,  1881,  and  the  publication  thereof  com- 
pleted on  the  16th  following,  yet  such  tax  or 
assessment  was  not  due  until  the  1st  day  of 
November,  1881.  All  sidewalk  taxes,  in  cities 
of  the  third  class,  must  be  certified  by  the 
officers  thereof,  to  the  county  clerk,  so  that 
he  may  place  them  on  the  county  tax-roll 
for  collection;  and  while  such  taxes  or  as- 
sessments should  be  certified  on  or  before 
August  25th,  of  each  year,  the  county  clerk 
is  not  compelled  to,  deliver  the  tax-roll  to 
the  county  treasurer  until  the  1st  day  of 
November,  and  on  such  day  the  taxes  and 
assessments  become  a  lien  on  real  estate. 
Therefore  the  tax  or  assessment  to  pay  for 
the  sidewalk  was  not  a  lien  or  incumbrance 
on  the  property  purchased  by  the  plaintiff 
until  after  the  execution  of  his  deed.  .  .  . 
While  special  assessments  for  improvenfents 
in  cities  are  not  taxes  within  §  1,  art.  2  of 
the  constitution,  yet  we  must  construe  them 
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to  be  included  in  the  word  'taxes,'  in  §§  85 
and  86  of  ch.  107,  Comp.  Laws  of  1879.  Iil 
construing  these  sections  the  intention  of 
the  lawmaker  must  control,  and  this  inten- 
tion is  to  be  ascertained  from  all  that  is  ex- 
pressed in  the  statute,  rather  than  from  the 
technical  significance  of  the  word  'assess- 
ment.' Sec.  43,  eh.  19a,  Comp.  Laws  of  1879, 
relating  to  cities  of  the  third  class,  favors 
this  construction.  It  reads:  'AH  taxes  and 
assessments  levied  under  authority  of  this 
act  shall  be  certified  to  the  county  clerk  of 
the  proper  county  to  be  placed  on  the  tax  roll 
for  collection,  subject  to  the  same  penalties 
and  collected  in  like  manner  as  other  taxes 
are  by  law  collectible.'  As  there  were  no 
charges,  assessments  or  taxes  due  and  unpaid 
upon  the  lots  described  in  the  deed  at  the 
time  of  its  execution;  and  as  there  was  no 
express  contract  between  the  plaintiff  and  de- 
fendant for  the  payment  of  any  charges,  as- 
sessments or  taxes  for  the  year  1881;  and  as 
the  parties  contracted  with  reference  to  the 
statute  which  all  were  bound  to  know,  the 
plaintiff  was  not  entitled  to  any  recovery. 
The  judgment  of  the  district  court  must  there- 
fore be  affirmed." 

In  Everett  v.  Marston,  186  Mo.  687,  85  S. 
W.  540,  the  court  in  holding  a  special  assess- 
ment to  be  a  breach  of  a  covenant  against 
incumbrances  defined  the  life  of  the  lien  as 
follows:  "The  law  making  special  improve- 
ments, paving  taxes  a  lien  in  Kansas  City  is 
found  in  the  charter  of  that  city,  article  9, 
section  18,  charter  of  Kansas  City,  which 
provides,  'Every  special  taxbill  issued  under 
the  provisions  of  this  article  shall  be  a  lien 
upon  the  land  described  therein,  upon  the 
date  of  the  receipt  to  the  board  of  public 
works  therefor,  and  such  lien  shall  continue 
for  two  years  thereafter,  but  no  longer.' " 

In  Ceraansky  v.  Fitch,  121  la.  186,  96  N. 
W.  754,  it  was  said:  "Special  assessments  do 
not  become  liens  save  as  so  made  by  statutory 
authority.  .  .  .  Formerly  they  became 
such  when  the  work  began.  To  obviate  the 
difficulty  of  determining  by  parol  evidence 
precisely  when  this  happened,  and  in  order  to 
indicate  the  attachment  by  an  appropriate 
record,  section  816  of  the  Code  was  enacted, 
pointing  out  how  and  when  the  cost  of  such 
an  improvement  might  be  made  a  lien  on  the 
abutting  property:  'After  a  contract  has 
been  made  by  any  city  for  the  making  or 
reconstruction  of  any  street  improvement  or 
sewer,  the  clerk  shall  file  with  the  auditor 
of  the  county,  or  each  of  the  counties,  in 
which  said  city  is  situated,  a  written  or  print- 
ed copy  of  the  notice  of  the  resolution  pro- 
vided for,  with  a  true  copy  of  the  proof  of 
publication  thereof,  together  with  a  certificate 
of  the  clerk  that  an  ordinance  or  resolution 
has  been  adopted  directing  the  making  or  re- 
construction of  said  street  improvement  or 
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sewer.  Thereupon  all  special  taxes  for  the 
cost  thereof,  or  any  part  of  said  cost,  which 
are  to  be  assessed  or  levied  against  real  prop- 
erty, or  any  railway  or  street  railway,  to- 
gether with  all  interest  and  penalties  on  all 
of  said  assessments,  shall  become  and  remain 
a  lien  on  such  property  from  the  date  of  the 
filing  of  said  papers  with  the  county  auditor 
until  paid.'  ...  In  other  words,  upon 
proof  of  record  in  the  auditor's  ofhce  that 
everything  preliminary  to  the  actual  con- 
struction of  a  sidewalk  has  been  done  in  con- 
formity to  law,  the  lien  for  the  costs  imme- 
diately attaches,  and  it  does  not  attach  until 
then,  even  though  the  walk  may  have  been 
built  long  before.  Why?  Because  the  stat- 
ute so  provides,  and  it  is  conclusive.  By 
fixing  the  time,  it  impliedly  declares  the  lien 
does   not   attach   previously." 

In  tfew  York  although  some  diversity  of 
opinion  seems  to  exist,  the  rule  is  that  a  spe- 
cial assessment  does  not  become  a  lien  or  an 
incumbrance  on  the  land  assessed  so  as  to  be 
a  breach  of  a  covenant  against  incumbrances 
until  the  amount  of  the  improvements  are 
estimated  and  approved  by  the  proper  au- 
thorities. Dowdney  v.  New  York,  54  X.  Y. 
186;  De  Peyster  v.  Murphy,  66  X.  Y.  622; 
Harper  v.  Dowdney,  113  N.  Y.  644,  21  X. 
E  63,  affirming  47  Hun  227,  14  N.  Y.  St. 
Rep.  266;  McLaughlin  v.  Miller,  124  X.  Y. 
510,  26  X.  E.  1104  {affirming  57  Hun  430, 
10  N.  Y.  S.  830);  Xew  York  Real  Estate 
Corp.  V.  Harper,  174  X.  Y.  123,  66  X.  E.  660; 
People  V.  Gillon,  18  Civ.  Pro.  112,  24  Abb. 
X.  Cas.  126,  9  X.  Y.  S.  563;  Hastings  v. 
Twenty-Tliird  Ward  Land  Imp.  Co.  46  App. 
Div.  609,  61  X.  Y.  S.  998;  Barth  v.  Ward, 
63  App.  Div.  193,  71  X.  Y.  S.  340;  Real  Es- 
tate Corp.  V.  Harper,  70  App.  Div.  64,  74  X. 
Y.  S.  1065;  Cuba  v.  Druskin,  135  App.  Div. 
508,  120  X.  Y.  S.  381,  affirmed  in  202  X.  Y. 
560,  95  X.  E.  1126;  Feder  v.  Rosenthal,  62 
Misc.  610,  116  X.  Y.  S.  2.  Compare  Doonan 
V.  Killilea,  87  Misc.  427,  149  X.  Y.  S.  832. 
Thus  in  Xew  York  Real  Estate  Corp.  v.  Har- 
per, 174  X.  Y.  123,  66  X.  E.  660,  the  court 
said:  "The  covenant  *that  the  said  premises 
are  free  from  incumbrances*  is  required  by 
statute  to  be  'construed  as  meaning  that  such 
premises  are  free,  clear,  discharged  and  un- 
incumbered of  and  from  all  former  and  other 
gifts,  grants,  titles,  charges,  estates,  judg- 
ments, taxes,  assessments,  liens  and  inciim- 
brances,  of  what  nature  or  kind  soever.' 
(Real  Prop.  Law,  L.  1896,  ch.  547,  §  218,  sub. 
3.)  If  said  assessment  was  a  charge  or  lien 
on  the  23rd  of  January,  1900,  the  date  of  the 
conveyance  in  question,  the  covenant  against 
incumbrances,  which  operates  in  praesenti, 
was  broken  the  instant  it  was  made.  If, 
however,  the  assessment  did  not  become  a 
charge  or  Hen  until  the  15th  of  August,  1900, 
when  the  final  report  was  confirmed,  or  until 


the  4th  of  October,  1900,  when  the  lists  of 
assessments  were  entered  in  the  office  of  the 
comptroller  and  of  the  collector,  there  was 
no  breach  of  the  covenant  and  the  plaintiff 
is  not  entitled  to  recover.  The  question  can 
be  solved  only  by  reading  the  statute  under 
which  the  assessment  was  made,  so  far  as 
it  relates  to  the  subject  of  assessments  and 
the  lien  thereof.  Provision  is  made  for  the 
confirmation  of  assessments  for  local  improve- 
ments by  section  986  of  the  charter  of  the 
city  of  Xew  York,  which  provides  that  the 
supreme  court  may  confirm  the  report  of 
the  commissioners  'in  whole  or  in  part'  and 
that  *the  same  or  a  part  thereof  may  be  re- 
ferred to  the  commissioners  'for  revisal  and 
correction.*  Upon  the  return  of  the  report 
'or  such  part  thereof,  corrected  and  revised,' 
it  may  'be  confirmed  or  again  referred  by  the 
said  court  in  manner  aforesaid,  as  right  and 
justice  shall  require,  and  so  from  time  to 
time  until  a  report  shall  be  made  or  returned 
iu  the  premises,  which  the  said  court  shall 
wholly  confirm,  and  such  report,  when  so 
confirmed  by  the  said  court,  shall,  unless 
set  aside  or  reversed  on  appeal,  be  final  and 
conclusive'  upon  all  concerned.  (L.  1897,  ch. 
378,  §  986;  L.  1882,  ch.  410,  §  990.)  .  .  . 
Xo  assessments  for  any  local  improvement 
shall  be  deemed  to  be  fully  confirmed,  so  as 
to  be  due  and  be  a  lien  upon  the  property 
included  in  the  assessment,  until  the  title 
thereof,  with  the  date  of  confirmation,  shall 
be  entered  with  the  date  of  such  entry,  in  a 
record  of  the  titles  of  assessments  confirmed, 
to  be  kept  in  the  office  of  the  collector  of  as- 
sessments and  arrears.  ...  So  important 
a  question,  as  when  an  assessment  becomes  a 
lien,  should  not  be  open  to  doubt,  but  should 
be  so  certain  that  even  the  unlearned  can  tell 
by  the  simple  examination  of  a  record  in  a 
public  office.  Owing  to  the  importance  of  the 
subject  to  conveyancers  and  to  the  public 
generally,  the  legislature,  as  we  think,  took 
care  to  provide  a  definite  time  when  an  as- 
sessment should  become  a  lien  and  an  easy 
method  of  ascertaining  it.  They  named  the 
date  when  the  assessment  should  become  due 
and  'be  a  lien,'  and  specified  the  office  where 
the  record  of  the  date  and  the  amount  of  the 
lien  should  be  kept.  If  the  assessment  affects 
real  property  situated  in  any  borough  other 
than  the  borough  of  Manhattan,  a^copy  of  the 
list  is  required  to  be  filed  in  an  office  kept 
in  the  borough  where  the  property  so  affected 
is  situated.  This  is  for  the  purpose  of  con- 
venience in  examination,  so  that  vendors  and 
purchasers  of  real  estate  can  ascertain  in  a 
moment  whether  there  is  a  lien  upon  the  prop- 
erty that  is  the  subject  of  negotiation.  We 
think  that  the  assessment  in  question  did  not 
become  a  lien  upon  any  part  of  the  premises 
conveyed  until  the  4th  of  October,  1900,  when 
the  lists  were  entered  of  record  in  the  office 
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of  the  comptroller,  which  was  after  the  de- 
livery of  the  deed  from  the  defendant's  tes- 
tatrix to  the  plaintiff."  And  in  Feder  ▼. 
Rosenthal,  62  Misc.  610»  116  N.  Y.  S.  2,  it 
was  said:  ''To  constitute  a  lien  or  incum- 
brance within  the  meaning  of  a  covenant 
against  them,  the  amount  of  a  charge  should 
be  ascertained  or  determined.  Harper  v. 
Dowdnej,  113  N.  Y.  644.  I  cannot  find  upon 
the  agreed  statement  of  facts  that  this  oc- 
curred before  December  13,  1906.  It  is  true 
that  a  bill  had  been  rendered  and  the  work 
had  been  certified  before  that  date,  but  it 
does  not  appear  that  the  amount  of  the  bill 
had  been  approved.  I  am  of  opinion  that 
the  amount  of  the  charge  must  be  fixed  by 
some  act  of  the  department  before  it  can  be- 
come a  lien  or  incumbrance,  and  that  no  such 
act  .is  alleged,  in  the  agreed  statement  of 
facts,  to  have  been  performed  before  the  cer- 
tification of  December  13,  1906." 

In  Indiana  the  rule  seems  to  be  similar  to 
that  in  Xew  York.  New  Albany  First  Church 
of  Christ  V.  Cox,  47  Ind.  App.  636,  94  N.  E. 
1048.  In  that  case  it  appeared  that  the  de- 
fendant had  conveyed  certain  property  to  the 
plaintiff  by  a  warranty  deed.  Prior  to  this 
conveyance  the  city  in  which  the  property 
was  situated  had  caused  some  improvements 
to  be  made  on  the  street  fronting  on  the 
property.  After  the  conveyance  was  made, 
the  city  assessed  the  real  estate  in  question 
for  the  improvements  and  thereafter  threat- 
ened to  sell  the  property  unless  the  assess- 
ment was  paid.  The  plaintiff  paid  the 
amount  assessed  and  then  brought  suit  to 
recover  the  same  from  the  defendant.  It  was 
held  that  there  was  no  breach  of  the  covenant 
against  incumbrances  since  a  statute  of  In- 
diana provided  that  a  special  assessment 
should  not  become  a  lien  until  an  estimate 
was  made  of  the  particular  improvem'ent  on 
which  the  ^assessment  was  based.  The  court 
said:  ''The  statute  provides  for  making  es- 
timates, from  time  to  time,  fur  work  done, 
and  that  'such  estimates  shall  be  a  lien  upon 
the  ground  upon  which  they  are  assessed, 
to  the  same  extent  that  taxes  are  a  lien,  and 
shall  have  the  same  preferences  over  other 
demands.*  D:ivis*s  Supp.  (1870)  p.  100,  §  70. 
We  think  that  unless  the  lien  for  the  im- 
provement had  attached  at  the  time  of  the 
execution  of  the  deed,  there  was  no  breach 
of  the  covenants;  and  it  seems  to  be  clear 
that  the  lien  did  not  and  could  not  attach 
until  the  estimate  was  made.  It  is  the  es- 
timate that  constitutes  the  lien;  and  until 
the  estimate  was  made,  no  lien  by  virtue  of 
such  estimate  could  be  created.  We  think  it 
safe  to  assume  that  the  legislature,  by  fixing 
a  time  when  the  lien  of  the  assessments  made 
for  public  improvements  should  attach  to  the 


real  estate,  intended  to  provide,  as  between 
vendor  and  purchaser,  that,  where  convey- 
ances were  made  prior  to  that  date,  the  pur- 
chaser should  bear  the  cost  of  thd  improve- 
ment; and  when  made  after  that  date,  such 
cost  should  be  borne  by  the  vendor,  unless 
otherwise  specifically  provided  by  contract. 
The  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint."  Ih  Pierse  v. 
Bronnenberg,  40  Ind.  App.  662,  81  N.  E. 
739,  82  X.  E.  126,  it  was  held,  construing  a 
statute,  that  a  special  assessment  for  the 
drainage  of  land  became  a  lien  on  the 
land  from  the  time  the  petition  was  filed  for 
the  drainage.  The  court  said :  "The  statute, 
under  which  the  drainage  proceedings  were 
conducted,  provides:  'The  amount  of  the 
assessments  as  made  or  approved  and  con- 
firmed by  the  court  shall  be  a  lien  upon  the 
lands  so  assessed  from  the  time  of  filing  the 
petition.*  §  5627  Burns  1901,  Acts  1885,  p. 
129,  §  6.  The  appellant  purchased  the  lands 
and  received  his  deed  of  conveyance  therefor 
from  a  party  to  the  drainage  proceeding,  one 
of  the  petitioners  for  the  establishment  of 
the  drain.  Both  the  grantor  and  the  grantee 
were  bound  to  know  that  a  drainage  assess- 
ment upon  the  land  confirmed  after  the  sale 
and  conveyance  would  be  a  lien  from  the  date 
of  the  filing  of  the  petition." 

In  Ohio  the  rule  seems  to  be  that  a  lien 
does  not  attach  to  the  assessed  property  so 
as  to  constitute  a  breach  of  a  covenant  against 
incumbrances  until  the  improvements  on 
which  the  assessment  is  based  are  completed. 
Kewcomb  V.  Fielder,  24  Ohio.  St.  463. 

In  Waahingion  under  a  statute  (Acts  of 
1901,  §  1),  a  special  assessment  does  not 
become  a  lien  until  the  assessment  roll  is 
placed  in  the  hands  of  the  officer,  authorized 
to  collect  the  assessment  and  accordingly  a 
covenant  in  a  deed  given  prior  to  that  time 
is  not  broken  by  the  assessment.  Knowles  v. 
Temple,  49  Wash.  595,  96  Pac.  1;  Flajole 
V.  Schulze,  80  Wash.  485,  141  Pac.  1026. 
Compare  Green  v.  Tidball,  26  Wash.  338,  67 
Pac.  84,  55  L.R.A.  879.  In  the  case  first 
cited  it  appeared  that  the  defendant  con- 
veyed certain  property  by  a  warranty  deed 
to  the  plaintiff.  Prior  to  this  conveyance  the 
property  was  specially  assessed  for  certain 
improvements  which  had  been  ordered  by  the 
municipality.  The  improvements  were  not 
completed  until  after  the  land  was  trans- 
ferred to  the  plaintiff.  It  was  held  that 
there  was  no  breach  of  covenant  against  in- 
cumbrances on  the  part  of  the  grantor  for 
failure  to  pay  the  assessment  since  the  same 
did  not  become  a  Jien  until  the  assessment 
roll  was  placed  in  the  hands  of  the  tax  col- 
lector. 
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EASTERLING  ET  Alt. 

South  Carolina  Supreme  Court — ^May  22, 

1917. 

107  Si  Car,  266;  92  S,  E,  619. 

Remainders  —  Vested  or  Contingent  — 
Gift  Over  to  "Heirs.'' 

Under  a  will  devising  to  testator's  daugh- 
ter certain  lands,  to  be  free  from  her  hus- 
band*s  debts  or  contracts  "during  the  term 
of  her  natural  life,  and  at  her  death  that  the 
lands  descend  to  the  heirs  of  her  body  to 
each  an  equal  share,  the  children  of  any  de- 
ceased's child  representing  the  parent,"  each 
of  the  children  of  the  daughter  take  a  vested 
remainder,  subject  to  be  divested  by  his  dying 
before  the  death  of  the  life  tenant,  leaving 
a  child,  who,  in  such  event,  would  take  by 
substitution  in  place  of  the  deceased  parent; 
the  limitation  to  such  child  of  a  deceased 
parent  being  an  alternative  remainder,  and 
not  an  executory  devise. 

[See  note  at  end  of  this  case.] 

Ezeovtory  Devises  Not  Favored* 

An  estate  is  never  allowed  to  inure  by  way 
of  executory  devise,  if  it  can  take  efifect  as  a 
remainder. 

Appeal  from  Circuit  Court,  Marlboro  coun- 
ty i     Shipp,  Judge. 

Action  by  H.  P.  Pearson,  plaintiff,  against 
H.  T.  Easterling  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Re- 
versed. 

[266]  The  following  statement  appears  in 
the  record: 

"This  action  has  been  once  to  the  Supreme 
Court,  and  will  be  found  reported  in  104  S. 
C.  at  page  178,  88  S.  E.  376,  and  states  the 
facts  as  follows: 

"William  C.  Easterling  died  in  1866,  leav- 
ing of  force  a  last  will  and  testament,  bear- 
ing date  the  26th  of  January,  1863,  whereby, 
in  the  first  paragraph  thereof,  he  devised 
the  lands  in  dispute  to  his  wife,  Martha  Ann 
Easterling,  to  have  and  to  hold  during  the 
term  of  her  natural  life,  and  whereby,  in  the 
second  and  third  paragraphs  thereof,  he  de- 
vised to  his  daughter,  Mary  Ann  Easterling, 
wife  of  Dr.  H.  R.  Easterling,  the  lands  in 
dispute,  'without  being  in  any  wise  subject 
to  debts  or  contracts,  now  existing,  or  which 
he  may  create  hereafter,  during  the  term  of 
her  natural  life,  and  at  her  death  that  they 
(the  lands)  descend  to  the  heirs  of  her  body, 
to  each  an  equal  share,  the  children  of  any 
deceased  child  representing  the  parent.' 

"It  seems  that  Martha  Ann  Easterling,  the 
wife  of  the  testator,  survived  him  but  a  short 


time;  but  this  is  immaterial,  as  her  ri^ta 
under  the  will  are  not  involved.  Mary  Ann 
Easterling  and  Dr.  H.  R.  Easterling  had  11 
children.  [267]  The  following  table  gives 
the  dates  and  births,  that  have  taken  place 
in  the  family :  ( 1 )  Margaret  Pauline  Eaater- 
ling,  born  October  7,  1860,  died  October  25, 
1873.  (2)  Gilmore  Simms  Easterling,  bom 
February  5,  1868,  died  June  21,  1886.  (3) 
Harris  B.  Easterling,  bom  November  23, 1877, 
died  December  6,  1900.  (4)  Mary  Elizabeth 
(or  Bettie)  Pearson  born  November  15,  1863, 
died  December  16,  1900.  (5)  Keitt  E.  Eas- 
terling, born  August  17,  1870,  died  February 
22,  1905.  (6)  Robert  J.  Easterling,  bom 
November  27,  1872,  died  October  23,  1911. 
.  Deaths  of  parents:  Dr.  H.  R.  Eaeterling 
died  May  23,  1911;  Mrs  Mary  A.  Easterling 
died  May  7,  1912.  Living  children:  (1) 
Mattie  A.  Pearson,  born  April  21,  1862.  (2) 
W.  C.  Easterling,  Jr.,  bora  February  17,  1866. 

(3)  F.  M.  Easterling,  born  February  5,  1868. 

(4)  Henry  T.  Easterling,  born  December  15, 
1875.  (5)  A.  G.  Easterling,  born  May  18, 
1882. 

"The  onlv  one  of  the  deceased  children 
above  mentioned  who  left  issue  was  Bettie 
Pearson,  whose  only  child  is  Harris  P.  Pear- 
son, the  plaintiff,  who  was  bom  during  1893. 
We  have  already  stated  that  Bettie  Pearson 
died  in  1900,  and  that  Mary  Ann  Easterling, 
the  life  tenant  under  the  will,  died  in  1912.'* 

The  following  are  additional  facts  neces- 
sary to  be  stated,  in  that  they  may  affect  the 
share  of  the  plaintiff: 

"Margaret  Pauline  Easterling,  Gilmore 
Simms  Easterling,  Harris  R.  Easterling  and 
Dr.  H.  R.  Easterling  all  died  intestate,  at 
the  times  mentioned  above,  unmarried  and 
without  issue,  except  Dr.  H.  R.  Easterling, 
and  none  of  said  parties  made  any  disposi- 
tion whatever  of  their  interest  in  any  of  the 
land  herein  involved.  R.  J.  Easterling  died 
at  the  time  mentioned,  leaving  a  will,  where- 
in he  devised  to  his  wife,  Mary  Ella  Easter- 
ling, during  her  life,  and  after  her  death 
to  be  equally  divided,  share  and  share  alike, 
among  his  brothers  and  sisters,  child  or  chil- 
dren of  any  deceased  child  to  represent  and 
take  the  parent's  share,  his  interest  in  his 
real  estate. 

[268]  "The  Supreme  Court  decided  as  fol- 
lows, concerning  the  interest  of  the  plaintiff: 
'The  case  just  mentioned  (Rutledge  v.  Fish- 
burne,  66  S.  C.  155  [44  S.  E.  564,  97  Am. 
St.  Rep.  757])  and  the  one  under  considera- 
tion are  so  similar  that  we  do  not  deem  it 
necessary  to  cite  other  authorities  to  show 
that  Harris  P.  Pearson,  the  plaintiff,  took  as 
an  executory  devisee  under  the  will.  Having 
reached  this  conclusion,  it  is  unnecessary  to 
cite  authorities  to  show  that  Harris  P.  Pear- 
son derived  his  rights  directly  from  the  tes- 
tator, and  that  neither  Bettie  Pearson,  his 
mother,  nor  any  other  party  holding  under 
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the  will,  had  the  power  to  destroy  his  rights 
by  merger  or  in  any  other  manner.  UnHer  our 
construction  of  the  will,  the  plaintiff  has  an 
interest  in  all  the  lands  devised  by  the  testa* 
tor  and  to  a  share  of  the  rents  and  profits.' 
''On  this  decision  coming  down,  the  plain- 
tiff moved  for  an  order  setting  off  one-sixth 
of  the  entire  property  as  his  part.  The  de- 
fendants, H.  T.  and  A.  6.  Easterling,'  insisted 
that  the  Court  should  direct  that  the  interest 
of  the  plaintiff  be  set  apart  from  the  portion 
of  the  land  now  in  the  possession  of  Mary  El- 
la Easterling,  as  it  contained  the  very  tract 
that  had  formerly  been  allotted  and  set  apart 
to  plaintiff's  mother,  Bettie  Pearson,  and  by 
her  conveyed  to  R.  J.  Easteriing;  that  the 
identical  30-acre  tra<!t  formerly  owned  by 
plaintiff's  mother  should  be  set  apart  to  him, 
and,  if  said  30  acres  was  not  considered  a 
fair  share,  that  then  such  additional  land 
should  be  taken  from  that  in  the  possession  of 
Mary  Ella  Easterling  as  would  give  to  plain- 
tiff his  fair  share  under  the  partition." 

D.  D.  MoColl,  Jr.,  Edward  Mclver,  W,  P. 
PoUcok  and  8tevenaon,  8tevens<m  d  Prince 
for  appellants.^ 

J,  K,  Ovoens  for  respondent. 

[269]  Gabt,  C.  J.— The  first  question  that 
will  be  considered  is  whether  there  was  er- 
ror on  the  part  of  his  Honor,  the  Circuit 
Judge,  in  ruling  that  the  interest  of  the  plain- 
tiff in  the  property  is  one-sixth  thereof.  On 
the  former  appeal  herein  this  Court  held 
that  the  plaintiff,  Harris  P.  Pearson,  took  as 
an  executory  devisee  under  the  will.  It  is 
now  necessary  to  determine  whether  Bettie 
Pearson,  the  mother  of  the  plaintiff,  took  a 
vested  or  a  contingent  remainder. 

When  the  Court  adjudged  that  the  plain- 
tiff took  under  the  will  as  an  executory  dev- 
isee, it  could  not  have  so  ruled,  unless  it 
had  also  reached  the  conclusion  that  Bettie 
Pearson,  the  plaintiff's  mother,  had  a  vested 
interest  in  the  property  at  the  time  of  her 
death,  which  was  prior  to  the  death  of  the 
life  tenant.  The  ruling  of  the  Circuit  Judge, 
that  the  plaintiff  is  entitled  to  a  sixth  of  the 
property,  is  necessarily  based  upon  the  prop- 
osition that  the  remainders  to  the  children 
of  the  life  tenant  were  contingent,  but  that 
on  account  of  the  provision,  "the  children  of 
any  deceased  child  representing  the  parent," 
they  were  alternative  or  substitutional  in. 
th€ir  nature;  that  only  those  children  of  the 
life  tenant  living  at  the  time  of  her  death, 
and  the  children,  then  living,  of  those  who 
had  died  prior  to  her  death,  were  entitled  to 
a  share  of  the  property. 

In  the  case  of  Rutledge  v.  Fishbume,  66 
S.  C.  165,  44  S.  E.  564,  97  Am.  St.  Rep.  757, 
the  Court  had  under  consideration  a  devise 
by  a  testator  "unto  my  said  daughter,  So- 
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phia  Sheppard  Marion,  for  life,  not  subject 
to  the  debts  of  her  husband,  with  remainder 
to  her  children,  share  and  share  alike,  the 
child  or  children  of  a  deceased  child  to  rep- 
resent and  take  the  parents'  share."  Mrs. 
Fishburne,  the  daughter  of  Mrs.  Marion,  the 
life  tenant,  was  in'  esse,  when  Mrs.  Wilson, 
the  testatrix,  died.  The  question  was  as  to 
the  [270]  right  of  the  child  or  children  of 
a  deceased  child.    The  Court  said: 

"Under  the  foregoing  clause  of  the  will, 
Mrs.  Fishburne  took  a  vested  transmissible 
interest  in  remainder.  If  other  children 
should  be  born  unto  Mrs.  Marion,  the  re- 
mainder now  vested  in  Mrs.  Fishburne  would 
open  so  as  to  embrace  such  children.  If  Mrs. 
Fishburne  should  die  leaving  no  children,  her 
vested  interest  would  not  revert  to  the  es- 
tate of  Mrs.  Wilson  (testatrix),  but  would 
descend  to  her  (Mrs.  Fishburne's)  heirs  gen- 
erally, and  be  subject  to  distribution  under 
the  statute,  just  as  any  other  property  of 
which  she  might  die  seised  and  possessed.  If, 
however,  she  should  die  leaving  children  at 
the  time  of  her  death,  they  would  take,  by 
substitution  or  executory  devise,  the  inter- 
est which  she  otherwise  would  have  taken." 

In  order  to  show  that  the  child  or  children 
of  a  deceased  child  did  not  take  as  contingent 
remaindermen  by  substitution,  but  as  execu- 
tory devisees,  the  Court  thus  stated  the  dis- 
tinction between  a  contingent  remainder  and 
an  executory  devise: 

"Much  of  the  confusion  upon  the  question 
whether  the  language  of  a  will  creates  an 
executory  devise  or  contingent  remainder  has 
arisen  from  the  failure  to  keep  clearly  in 
mind  the  marked  and  well  defined  differences 
iu  the  characteristics  of  the  two  estates.  If 
the  words  of  the  will  out  of  which  the  con- 
tingency arises  are  relied  upon  for  the  pur- 
poses of  defeating  an.  estate  which  has  al- 
ready become  vetfted,  then  this  can  only  be 
done  by  construing  them  as  an  executory 
devise.  But,  if  the  question  is  which  of  two 
estates  shcUl  become  vested,  then  such  estates 
will  be  construed  as  remainders,  alternative 
or  substitutional  in  their  nature;  and  such 
remainders  are  always  contingent.  Our  con- 
clusion is  that  such  children  would  take  by 
way  of  executory  devise  and  not  as  contingent 
remaindermen." 

This  case  clearly  shows  that  Bettie  Pear- 
son took  a  vested  transmissible  interest,  and 
that  the  plaintiff  did  not  take  as  a  [271]  con- 
tingent remainderman  by  way  of  substitu- 
tion. The  principles  just  stated  are  in  full 
accord  with  those  announced  in  subsequent 
cases.  In  the  case  of  Woodley  v.  Calhoun,  69 
S.  C.  285,  48  S.  £.  272,  it  was  contended,  as 
in  this  case,  that  the  words  "after  her  death" 
showed  that  the  remainders  were  not  vested, 
but  contingent,  on  the  ground  that  they  could 
not  vest,  until  the  .death  of  the  life  tenant, 
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given  to  executors  cannot  be  conBtrued  to  de- 
prive her  of  her  life  estate,  or  dispose  of 
property  without  her  joining  in  the  deed. 

Vendor  and  Fnroliaser  —  Wliat  Consti- 
tutes Conveyance  of  Good  Title  — 
Title  Depending  on  Parol. 

Under  a  contract  for  a  warranty  deed,  de- 
livery of  a  warranty  deed,  where  the  title  of 
the  grantor  depends  on  parol  evidence  of  ad- 
verse possession,  is  not  sufficient  to  render 
contract  executed,  in  absence  to  waiver,  be- 
cause title  must  be  good  as  founded  on  the 
records,  and  not  on  facts  not  of  record. 

Speoiflo  Performance  —  Biglit  of  Ven- 
dor to  Compel  —  Title  Not  Good  of 
Record* 

Although  grantor  has  good  title  by  reason 
of  adverse  possession,  a  contract  of  sale  of 
such  land  cannot  be  specifically  enforced  un- 
less good  title  is  shown  of  record,  because  a 
purchaser  does  not  have  to  take  a  title  which 
will  have  to  be  proved  by  parol  evidence. 

Appeal  from  Chancery  Court,  Scott  county: 
Kyle,  Chancellor. 

Action  by  C.  Cross,  plaintiff,  against  Bus- 
kirk-Rutledge  Lumber  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts   are   stated   in  the  opinion.     Af- 

FIKMED. 

E.  0.  Foster  and  H.  M.  Carr  for  appellant. 
J.  F.  Baker  and  J.  A.  Fowler  for  appellee. 

[80]  Green,  J.— This  bill  was  filed  by  the 
complainant  to  collect  a  balance  alleged  to 
be  due  from  the  defendant  on  account  of  the 
purchase  of  a  tract  of  land  in  Scott  county. 
The  bill  averred  that  the  contract  had  been 
executed  [81]  and  a  deed  for  the  land  de- 
livered. The  complainant  prayed  for  alter- 
native relief  in  the  event  be  had  mistaken 
his  remedy.  He  asks  in  this  court  that  he 
be  granted  a  decree  for  specific  performance 
if  the  court  should  not  agree  with  him  that 
this  contract  had  been  executed. 

The  defendant  filed  an  answer,  denying  that 
a  completed  or  executed  contract  of  sale  of 
the  land  in  question  had  been  made.  De- 
fendant insisted  that  there  was  only  an  exe- 
cutory agreement  to  purchase,  with  which  it 
had  refused  to  comply  on  account  of  com- 
plainant's defective  title.  Defendant  also  ' 
filed  a  cross-bill  in  which  it  asked  for  a 
rescission  of  the  contract  made  with  the 
complainant,  and  for  a  recovery  of  that  part 
of  the  purchase  money  which  had  been  paid 
to  the  complainant,  and  also  for  damages. 

A  great  mass  of  proof  was  taken,  and  the 
chancellor  decreed  that  the  contract  between 
the  parties  had  not  been  executed,  and  furth- 
ermore decreed  that  complainant's  title  to 
the  land  was  defective,  and  refused  a  specific 
performance,  and  dismissed  complainant's 
bill.    It  appeared  that  defendant  had  already 


cut  certain  timber  on  the  lands  in  question, 
and  the  chancellor  ordered  a  reference  to 
ascertain  the  value  of  this  timber,  and  also 
directed  the  nuister  to  report  what  damages 
the  defendant  has  sustained.  Before  this  ac- 
count was  taken,  an  appeal  was  prayed  and 
granted,  and  the  case  has  been  heard  in  this 
court. 

The  complainant,  C.  Cross,  Edward  L.  Hall, 
and  Edward  Shaver  were  owners  of  a  tract 
of  land  in  [82]  Scott  county,  Tenn.,  which 
they  acquired  by  deed  from  W.  H.  Buttram, 
clerk  and  master,  November  27,  1899.  These 
parties  also  had  other  assurances  of  title. 
The  tract  of  land  consisted  of  about  1,800 
acres. 

U.  B.  Buskirk  was  a  lumber  man  residing 
in  Lexington,  Ky.  He  came  to  Scott  county, 
Tenn.,  in  February,  1913,  looking  for  timber 
lands.  While  there  he  met  the  complainant. 
Cross,  and  the  latter  showed  Buskirk  this 
tract  of  land  owned  by  Cross,  Hall,  and 
Shaver.  Negotiations  followed  between  Cross 
and  Buskirk,  and  on  March  10,  1913,  Cross, 
for  himself  and  associates,  and  Buskirk,  for 
the  J.  W.  Johnson  Company,  the  predecessor 
of  the  Buskirk-Rutledge  Lumber  Company, 
entered  into  the  following  written  agreement : 

This  agreement,  made  and  entered  into 
this  the  10th  day  of  March,  1913,  by  and 
between  C.  Cross  of  Oneida,  Tenn.,  and  Ed- 
ward L.  Hall  of  Jamestown,  N.  Y.,  as  parties 
of  the  first  part,  and  J._W.  Johnson  Co.,  a 
corporation  of  Lexington,  "Ky.,  as  party  of  the 
second  part. 

Whereas,  the  parties  of  tlie  first  part  are 
joint  owners  in  a  certain  boundary  of  land 
aggregating  about  eighteen  hundred  acres, 
situated  in  Scott  county,  Tenn.,  near  the 
town  of  Oneida,  in  district  No.  8.  Said  land 
is  further  described  as  being  known  as  the 
Blankenship  land,  whereas  C.  Cross,  one  of 
the  parties  to  this  agreement,  is  oi\Tier  in 
his  own  right  of  three  tracts  of  land,  two  of 
which  adjoin  the  eighteen  [83]  hundred  acres 
first  above  referred  to,  the  other  tract  lyin«j 
partly  in  the  town  of  Oneida,  Tenn.,  known 
as  the  Joshua  Smith  tract: 

Now  this  agreement  witnesseth:  Tliat 
the  said  C.  Cross  and  Edward  L.  Hall  have 
this  day  bargained  and  sold  to  the  party  of 
the  second  part  the  eighteen  hundred  .  .  . 
of  land  referred  to  in  this  contract  at  the 
price  of  eight  dollars  ($8)  .per  acre,  on  the 
following  terms  and  condition:  That  is  to 
say,  one-third  cash,  one-third  in  six  months, 
one-third  in  twelve  months,  deferred  pay- 
ment to  draw  interest  from  date  of  deed. 

The  said  C.  Cross  and  Edward  L.  Hall 
agree  to  survey  tlie  said  land  as  quickly  as 
can  reasonably  be  done,  and  when  acreage  Is 
ascertained  by  survey,  then  the  said  C.  Cross 
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and  Edward  L.  Hall  are  to  make  to  the 
second  party  an  apt  and  proper  deed  with 
oovenants  of  general  warranty,  retaining  a 
vendor's  equitable  lien  upon  the  land  to  secure 
the  unpaid  purchase  money. 

The  said  C.  Cross  and  Edward  L.  Hall 
acknowledge  ^the  receipt  of  five  thousand 
dollars,  evidenced  by  the  said  second  party's 
check  on  the  Phoenix  3rd  National  of  Lex- 
ingtxMi,  Ky.,  payable  to  C- Cross. 

Upon  ascertaining  the  true  acreage  of  the 
said  land  by  survey,  should  it  turn  out  that 
the  five  thousand  dollars  bo  paid  is  not  suffi- 
cient to  cover  one-third  of  t)ie  purchase 
money,  then  the  said  second  party  is  to  imme- 
diately pay  the  said  C.  Cross  and  Edward 
[84]  Lk  Hall  a  sum  equal  to  the  difference  of 
the  one-third  and  the  five  thousand  dollars 
so  paid. 

However,  should  it  turn  out  that  five 
thousand  dollars  so  paid  is  in  excess  of  the 
one-third  of  the  purchase  price,  then  the  said 
C.  Cross  and  Edward  Hall  are  to  refund  the 
difference  to  the  said  second  party. 

C.  Cross,  in  his  own  right,  gives  the  said 
second  party  the  privilege  of  taking  the  other 
three  tracts  at  the  same  price  and  upon  the 
same  terms  and  conditions  as  the  eighteen 
hundred  acre  tract. 

Witness  our  hand  and  seal  day  and  date 
above  written. 

C.  Cross.     [Seal.] 
Edward  L.  Hall,  [Seal,] 
By  C.  Cross. 
J.  W.  Johnson  Company,    [Seal,] 
By  U.  B.  Buskirk,  V.  P. 

Witness:    H.  R.  Anderson. 

At  the  time  of  this  purchase,  Buskirk's 
company  was  anxious  to  procure  lumber  to 
fill  certain  contracts  that  it  had  outstanding. 
A  survey  of  the  land  described  was  begun 
promptly.  One  surveyor  was  employed  by 
Cross  and  another  by  Buskirk. 

Before  any  deed  to  the  land  was  drawn  up, 
Buskirk's  people  entered  and  began  cutting 
the  timber.  Cross  believed  that  he  had  a 
perfect  title,  and  so  assured  Buskirk,  and 
Buskirk  thereupon  entered  and  began  cutting, 
on  the  faith  of  this  assurance. 

[85]  On  March  12,  1913,  a  deed  to  the  land, 
describing  it  in  two  tracts,  was  drawn  up 
and  executed  by  Cross  and  wife  to  Buskirk's 
company.  This  deed  was  left  with  Mr.  Baker, 
defendant's  attorney.  Cross  had  previously 
taken  deeds  to  himself  from  Edward  L.  Hall, 
one  of  his  associates,  and  from  the  executors 
of  Edward  Shaver,  his  other  associate  in  the 
ownership  of  this  land.  Shaver  having  died. 

This  deed  did  not  accurately  recite  the  con- 
sideration paid  for  the  land.  An  additional 
memorandum  or  agreement  was  drawn  up  and 
executed  by  Cross,  which  fully  recited  the 
consideration  paid.    This  it  appears  was  done 


In  pursuance  of  the  terms  of  the  contract 
of  sale,  Buskirk  paid  to  Cross  $5,000,  and 
later  paid  him  $46S.60,  which  was  one-third 
of  the  purchase  price  agreed  on  after  the 
acreage  was  determined. 

Some  other  agreements  and  writings  were 
executed  and  correspondence  had  between  the 
parties,  which  it  is  not  material  to  set  out 
in  this  connection. 

One  of  the  principal  controversies  between 
the  parties,  as  indicated  in  the  statement 
above,  is  whether  or  not  this  contract  between 
them  was  executed  or  executory. 

The  complainant  insists  that  the  transac- 
tion was  closed  and  title  passed  as  a  result  of 
the  contract  of  March  10,  1913,  heretofore 
copied.  We  do  not  assent  to  this  contention. 
It  is  true  that  the  agreement  recited  that  the 
vendors  had  "bargained  and  sold,"  [86]  using 
the  past  tense,  but  a  further  inspection  of  the 
document  discloses  that  other  things  were  to 
be  done.  The  land  was  to  be  surveyed,  and 
upon  the  acreage  ascertained  the  amount  of 
the  cash  payment  was  to  be  estimated,  and 
turned  over,  and  *'an  {ipt  and  proper  deed 
with  covenants  of  general  warranty"  was  to 
be  made  by  the  vendors.  The  deal  was  not 
completed,  and  the  contract  was  not  executed 
at  this  stage.  Topp  v.  White,  12  Heisk 
(Tenn.)    165. 

Complainant  next  insists  that  the  contract 
certainly  became  executed  when  the  deed  was 
prepared  and  delivered  to  Mr.  Baker,  de- 
•fendant's  attorney. 

Over  this  latter  contention  perhaps  the 
greatest  fight  in  the  case  is  made. 

Mr.  Cross  insists  that  it  was  understood 
between  him  and  Buskirk  that  the  transaction 
was  to  be  closed  by  the  delivery  of  this  deed 
to  Mr.  Baker.  Mr.  Foster  partially  corrobo- 
rates this  contention. 

Mr.  Buskirk,  on  the  contrary,  maintains 
that  it  was  understood  between  the  parties 
that  this  deed  was  to  tie  turned  over  to  Mr. 
Baker  along  with  the  complainant's  other 
title  papers,  to  enable  Mr.  Baker  to  pass  on 
the  title  to  the  lands,  and  that  the  under- 
standing was  that  the  transaction  should  not 
be  considered  as  closed  until  title  to  the  lands 
had  been  examined  and  approved  by  Mr» 
Baker. 

On  the  theory  that  this  contract  has  been 
executed,  the  complainant  insists  that  de- 
fendant may  not  avoid  payment  of  the  pur- 
chase price  or  have  a  rescission,  even  though 
the  title  to  the  land  partially  [87]  fails. 
Complainant  insists  that  under  such  circum- 
stances defendant's  only  remedy  is  upon  the 
covenants  in  the  deed  executed  by  the  ven- 
dors. 

Before  considering  this,  it  should  be  pointed 
out  that  defendant  did  not  enter  upon  this 
land   under  the   deed.     For   reasons   stated 
above,  defendant  entered  upon  the  land  short- 
by  the  parties  to  beguile  the  tax  assessor.      _    ly  after  the  contract  of  sale  was  made,  upoi> 
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complainant's  assurance  of  good  title  and 
before  the  deed  was  executed.  There  can  be 
no  controversy  as  to  this  on  the  proof  in  the 
record. 

The  gpneral  rule  undoubtedly  is  that  a 
vendor's  remedy  for  a  defective  or  encum- 
bered title,  in  the  absence  of  fraud  or  in- 
solvency of  the  vendor,  is  not  rescission,  but 
an  action  upon  the  covenants  of  his  deed, 
where  the  contract  is  an  executed  one.  Mc- 
Elya  V.  Hill,  105  Tenn.  319,  69  S.  W.  1025; 
Kansas  City  Land  Co.  v.  Hill,  87  Tenn.  588, 
5  L.R.A.  45,  11  S.  W.  797;  Topp  v.  White, 
12  Heisk.  (Tenn.)  165;  Buchanan  v.  Alwell, 
S  Humph.  (Tenn.)  516. 

This  rule,  however,  is  said  not  to  "apply 
in  any  jurisdiction  where  there  is  a  provision 
to  the  contrary  in  the  contract."  39  Cyc. 
1445. 

''Particular  provisions  are  frequently  found 
in  contracts  which  specifically  or  by  impli- 
cation require  the  vendor's  title  to  be  good. 
Thus  it  has  been  held  that  the  conveyance  of 
a  good  title  by  the  vendor  is  required  where 
a  contract  for  the  s^le  of  land  provides  for 
a  'good  and  sufficient  title,'  a  'lawful  title,' 
£i  'perfect  title,'  a  'general  warranty  of  title,' 
A  [88]  'good'  or  'good  and  valid'  deed,  a  'good 
and  sufficient  deed  to  vest  the  title,'  or  'to 
convey  the  title,'  a  'good  and  lawful  deed  and 
title,'  a  'deed  or  conveyance  clear  of  all  in- 
cumbrances,' a  'deed  with  a  covenant  against 
incumbrances,'  a  deed  or  conveyance  'free  and 
clear,'  a  'deed  conveying  a  clear  title,'  a 
'deed  in  fee,'*  a  'good  and  perfect  deed,'  a  'good 
and  sufficient  deed,'  or  'good  and  sufficient  con- 
veyance,' a  'lawful  deed  of  conveyance,'  a 
Meed'  or  'deed  of  conveyance,'  a  'proper  con- 
veyance for  the  conveying  and  assuring  the 
fee  simple  of  the  premises,'  a  'good  and  valid 
deed,'  with  the  usual  covenants  of  'seisin  and 
warranty,'  a  'good  and  sufficient  warranty 
deed,  in  fee  simple,  free  from  all  incum- 
brances,' a  'warranty  deed,'  a  'general  war- 
ranty deed,'  or  a  'good  and  sufficient  warranty 
deed.'"    39  Cyc.  1446. 

We  have  two  instalkces  of  this  kind  in 
our  Tennessee  cases.  Thus  the  vendor  agreed 
to  make  "good  and  sufficient  de^ds  of  con- 
veyance of  and  to  said  two  tracts  of  land." 
The  court  held  that  these  words  created  an 
obligation  on  the  part  of  the  vendor  to  "exe- 
cute deeds  of  conveyance,  not  only  sufficient 
in  point  of  form,  but  fully  operative,  in  effect, 
to  pass  to  and  vest  the  complainant  with  an 
indefeasible  fee-simple  estate."  Cunningham 
V.  Sharp,  11  Humph.  (Tenn.)  116. 

An  agreement  of  the  vendor  to  make  or 
cause  to  be  made  "a  deed  in  fee  for  said  land" 
was  held  to  mean,  "not  simply  a  deed  good 
in  form,  but  one  [89]  fully  operative  in  effect 
to  pass  to  the  complainant  an  indefeasible 
fee-simple  estate."  Topp  v.  White,  12  Heisk. 
(Tenn.)   165.  177. 


By  the  ccmtract  in  this  case,  Mr.  Cross  and 
associates  agreed  to  execute  "an  apt  and 
proper  deed  with  covenants  of  general  war- 
ranty." The  contract  also  recited  that  the 
owners  "are  joint  owners"  of  the  tract  of 
land. 

As  seen  above,  an  agreement  on  the  part 
of  the  vendor  to  execute  a  warranty  deed, 
a  general  warranty  deed,  or  a  good  and  suffi- 
cient warranty  deed  implies  that  his  title  is 
good,  and  binds  him  to  convey  a  g^ood  title. 
8ee  cases  cited  under  note  11,  39  Cyc.  1446. 

Such  a  contract  is  not  satisfied  by  deed  of 
a  grantor  who  has  not  a  good  title. 

Inasmuch,  therefore,  as  Mr.  Cross  and  asso- 
ciates contracted  to  convey  a  good  title  to 
these  lands,  unless  they  have  in  fact  made  a 
deed  passing  a  good  title,  their  contract  can- 
not be  said  to  have  been  completed  or  execut- 
ed, by  any  delivery  to  Mr.  Baker.  He  had 
no  authority  to  waive  any  provision  of  the 
original  contract  so  far  as  the  proof  shows. 

"An  executed  contract  is  one  which  botb 
parties  have  fully  performed  the  terms  of  the 
contract  by  them  to  be  performed.  An  execu- 
tory contract  is  one  in  which  the  parties  have 
not  yet  performed  the  terms  of  the  contract 
by  them  to  be  performed.  It  consists  of  mu- 
tual outstanding  promises."  Page  on  Con- 
tracts, section  18. 

[90]  "An  executory  contract  is  one  in  which 
a  party  binds  himself  to  do  or  not  to  do  a  par- 
ticular thing,  whereas  an  executed  contract 
is  one  in  which  the  object  of  the  agreement  is 
performed.  .  .  .  An  executory  contract, 
it  is  said,  conveys  a  chose  in  action  while  an 
executed  contract  conveys  a  chose  in  posses- 
sion. ...  An  executed  contract  consists 
in  the  performance  of  everything  necessary 
to  be  done  according  to  the  terms  of  the  con- 
tract between  the  parties  contracting  so  as 
to  fully  invest  the  party  contracted  with  do- 
minion of  the  thing  parted  with."  6  K.  C. 
L.  590. 

To  like  effect,  see  our  own  cases  of  Hale  v. 
Sharp,  4  Cold.  (Tenn.)  275;  Hardwick  v. 
American  Can  Co.  113  Tenn.  667,  88  S.  W. 
797;  Topp  v.  WTiite,  12  Heisk.   (Tenn.)   165. 

It  therefore  follows- that  if  Mr.  Cross  and 
his  associates  do  not  possess  gocKl  title  to  this 
tract  of  land,  their  contract  with  the  de- 
fendant cannot  be  said  to  have  been  executed 
by  mere  delivery  of  a  deed  formally  correct. 
They  contracted  to  convey  good  title,  and  they 
have  not  done  so.  They  have  not  yet  per- 
formed the  terms  of  the  contract  by  them  to 
be  performed.  They  have  not  fully  invested 
the  vendee  with  dofiiinion  of  the  thing 
parted  with.  They  have  conveyed  a  title  in 
action  and  not  a  settled  title. 

The  case  then  turns  on  the  condition  of  the 
'  title  to  these  lands  which  Cross  and  asso- 
~  ciates  undertook  io  pass. 
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[91]  As  heretofore  stated,  these  lands  were 
conveyed  by  Buttram,  clerk  and  master,  to 
Cross,  Hall,  and  Shaver.  Mr.  Cross  took  a 
deed  from  Hall  and  from  Shaver's  executors 
to  himself  and  then  undertook  to  pass  the 
title  by  his  own  deed  to  defendant,  in  which 
his  wife  joined. 

Edward  Shaver,  who  owned  a  one-third  in- 
tereat  in  this  property,  seems  to  have  died 
testate,  leaving  a  widow  and  children  sur- 
viving him.  So  far  as  the  record  shows,  the 
widow  is  strll  alive.  Mr.  Shaver  was  a  resi- 
dent of  Jamestown,  N.  Y.,  and  his  will  was 
there  probated  in  April,  '1904.  It  has  been 
filed  for  record  in  this  State,  and  its  material 
provisions  are  in  the  following  words: 

"I,  Edward  Shaver,  of  the  city  of  James- 
town, N.  Y.,  being  of  sound  mind  and  memory, 
do  make  and  publish  and  declare  this  to  be 
my  last  will  and  testament,  that  is  to  say: 

"(1)  After  all  my  lawful  debts  ar6  paid 
and  satisfied,  I  give  and  bequeath  to  my  wife, 
Louise  Shaver,  the  use  of  all  my  property, 
both  real  and  personal,  during  her  natural 
life,  together  with  so  much  of  the  principal 
of  my  estate  as  she  may  deem  necessary  for 
her  proper  maintenance  and  support." 

The  second,  third,  fourth,  fifth,  and  part 
of  the  sixth  clauses  of  the  will  make  bequests 
and  provisions  for  the  children  and  certain 
relatives  of  the  testator.  The  concluding 
sentences  of  the  sixth  clause  of  the  will  are  in 
these  words: 

[92]  "I  hereby  grant  to  my  executors  the 
power  of  sale  of  my  real  estate  and  power  to 
execute  the  necessary  conveyances  thereof.  I 
likewise  make,  constitute  and  appoint  Ed- 
ward L.  Hall  and  George  R.  Butts  executors 
of  this  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  made." 

Mrs.  Shaver  is  not  before  the  court  in  this 
case,  and,  of  course,  what  we  say  in  regard 
to  her  powers  under  the  will  does  not  deter- 
mine or  fix  those  powers,  but  is  only  said  in 
consideration  of  the  state  of  the  title  here  un- 
dertaken to  be  passed  by  the  complainant  in 
this  case. 

The  gift  by  the  testator  of  the  use  of  all 
his  property,  real  and  personal,  to  his  wife 
for  her  life,  undoubtedly  created  in  her  a  life 
estate  in  all  said  property,  real  and  personal. 
Gourley  v.  Thompson,  2  Sneed  (Tenn.)  387; 
McKee  v.  McKee,  62  S.  W.  320,  40  Cyc.  1615. 
Moreover,  the  gift  to  Mrs.  Shaver  in  this  con- 
nection of  said  property  for  life,  "together 
with  so  much  of  the  principal  of  my  estate 
as  she  may  deem  necessary  for  her  proper 
maintenance  and  support,"  may  perhaps  con- 
fer on  her  by  implication,  a  power  of  sale 
as  to  all  the  property,  if  in  her  judgment 
any  part  of  it  should  be  required  for  the 
purposes  indicated.  If  such  a  power  is  con- 
ferred, the  necessity  of  a  sale  would  be  a  mat- 
ter to  be  controlled  by  her  discretion.    Mat- 


thews ▼.  Capshaw,  100  Tenn.  480,  72  S.  W. 
964,  07  Am.  St.  Rep.  854. 

[93]  The  dominant  intention  of  the  testa- 
tor seems  to  have  been  to  provide  for  his 
wife's  support  and  comfort. 

Having  undoubtedly  conferred  on  her  a  life 
estate  in  all  his  property,  real  and  personal, 
and  his  intention  having  been  to  secure  her 
support,  this  power  of  sale  given  to  the  execu- 
tors apparently  cannot  be  so  construed  as 
to  deprive  her  of  her  life  estate;  that  is  to 
say,  they  cannot,  during  the  widow's  lifetime, 
dispose  of  her  property  without  any  consul- 
tation with  her  or  without  her  joining  in  the 
deed.  Moreover,  if  a  power  of  sale  be  given 
to  her,  such  a  power  confiicts  with  the  power 
of  sale  given  to  the  executors,  if  that  latter 
power  be  construed  as  conferring  upon  them 
authority  to  sell  during  the  life  of  the  widow. 

As  suggested  by  counsel  for  defendant,  the 
probable  construction  of  the  will  may  be  that 
the  testator  intended  the  executors  to  exer- 
cise the  power  of  sale  conferred  on  them  after 
the  death  of  the  wife  in  order  to  carry  out 
other  provisions  of  the  will. 

What  is  the  proper  construction  of  the 
will  we  are  not  called  on  to  determine.  The 
necessary  parties  are  not  before  us.  Enough 
has  been  said,  however,  to  show  that  the 
right  of  these  executors  to  make  a  convey- 
ance of  the  Shaver  interest  in  these  lands 
during  Mrs.  Shaver's  life  is,  to  say  the  least 
of  it,  extremely  doubtful. 

If  they  have  no  such  right,  then  the  title 
tendered  by  complainants  in  this  case  is  de- 
fective to  one-third  undivided  interest  in  all 
the  lands  involved. 

[94]  The  lands  lie  both  north  and  south 
of  the  latitude  line.  As  to  one  tract  of  160 
acres  lying  north  of  the  latitude  line,  there 
is  outstanding  a  Kentucky  patent  which  is 
concededly  the  oldest  and  best  title,  and 
which  covers  the  160-acre  tract.  The  com- 
plainant claims  to  have  tolled  the  title  to 
this  tract  of  land  by  possession  under  young- 
er title  papers.  There  is  a  question  as  to  the 
location  of  this  possession.  But,  waiving  this, 
the  character  of  the  possession  is  doubtful. 
It  was  a  barn  which  Cross  built  upon  the 
land,  and  in  which  he  fed  his  cattle  during 
feeding  time.  These  cattle  were  out  on  the 
range  in  suitable  seasons.  There  was  no 
lock  on  this  barn.  Our  court  has  not  so  far 
held  a  structure  of  this  character  to  be  a 
sufficient  evidence  of  adverse  possession. 

Even  in  cases  where  a  dwelling  house  had 
been  constructed,  the  court  has  held  that  if 
the  doors  be  left  open,  such  a  possession  will 
not  be  sufficient.  Allen  v.  Suseng,  1  Cold. 
(Tenn.)  204;  Davidson  v.  Phillips,  0  Yerg. 
(Tenn.)  93,  30  Am.  Dec.  393;  Greer  v.  Wroe, 
1  Sneed  (Tenn.)  246. 

The  court  has  also  held  that  pens  for  feed- 
ing hogs  or  cattle  occasionally  did  not  con- 
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stitute  sufficient  evidence  of  adverse  posses- 
sion. Hubbard  v.  Godfrey,  100  Tenn.  150, 
47  S.  W.  81;  PuUen  v.  Hopkins,  1  Lea  (Tenn.) 
741;  Hicks  v.  Tredericks,  9  Lea  (Tenn.)  491. 

Hiere  are  others '  detached  parcels  of  land 
in  this  tract,  to  which  the  chancellor  was 
of  opinion  that  complainant  did  not  have  good 
title.  These  titles  depend  [95]  largely  upon 
possessions.  The  possessions  as  to  their  char- 
acter, location,  and  continuity  are  subjects 
of  parol  controversy. 

So  that  we  have  a  case  in  which  the  title 
tendered  by  the  complainant  as  to  a  one-third 
undivided  interest  in  all  the  land  is  doubtful 
upon  the  record.  The  necessary  parties  are 
not  before  the  court  to  enable  this  title  to  be 
fixed   and   declared   herein. 

Again  we  have  a  possession  of  dubious  char- 
acter relied  on  to  establish  ownership  to  the 
whole  of  160  acres  and  the  title  to  other 
parts  of  the  land  is  dependent  upon  the  tes- 
timony of  witnesses  as  to  possessions. 

Under  the  circumstances,  it  cannot  be  said, 
in  our  opinion,  that  the  complainant  has  com- 
plied with  the  agreement  to  furnish  a  good 
title.  He  has  not  completed  and  executed  his 
contract. 

On  the  other  hand,  if  we  regard  his  bill  as 
one  for  specific  performance,  he  is  not  enti- 
tled  to   the   relief   sought. 

"In  a  suit  by  the  vendor  to  enforce  per- 
formance of  a  contract  for  the  sale  of  land, 
the  vendee  will  not  be  compelled  to  accept 
the  title  unless  it  is  a  marketable  one;  that 
is,  one  which  will  not  expose  him  to  litiga- 
tion.  To  force  upon  the  vendee  a  title  which 
he  may  be  compelled  to  defend  in  the  courts 
is  to  impose  upon  him  a  hard  bargain;  and 
this  a  court  of  equity,  in  the  exercise  of  its 
discretion,  will  refuse  to  do,  irrespective  of 
the  question  whether  the  title  is  actually 
good  or  bad."    36  Cyc.  632. 

[96]  "Where  the  title  depends  upon  the 
existence  of  a  fact,  which  is  not  a  matter  of 
record,  and  the  fact  depends  for  its  proof 
entirely  vpon  oral  evidence,  the  case  must  be 
very  clear  by  the  vendor  to  warrant  the  court 
in  ordering  specific  performance.  The  opinion 
of  the  chancellor  or  of  the  appellate  court  can 
have  little,  if  any,  curative  effect  upon  a 
doubtful  title,  where  the  doubt  relates  to  a 
matter  of  fact,  since  a  disputed  fact  may  be 
proved  in  one  litigation  to-day,  and  disproved 
in  another  between  different  parties  to-mor- 
row."   36  Cyc.  635. 

Our  own  authorities  are  fully  in  accord: 
Mullins  V.  Aiken,  2  Heisk.  (Tenn.)  535; 
Cunningham  v.  Sharp,  11  Humph.  (Tenn.) 
116;  Topp  V.  White,  12  Heisk.  (Tenn.)  165; 
Buchanan  v.  Alwell,  8  Humph.  (Tenn.)  516; 
Collins  V.  Smith,  1  Head   (Tenn.)   255. 

Many  other  questions  are  raised  on  this 
record,  and  the  case  has  been  fully  argued 
And  has  require/1  much  investigation  upon  the 


part  of  the  court.  We  think  what  has  been 
said,  however,  is  sufficient  to  dispose  of  the 
controversy,  and  further  elaboration  is  not 
required. 

It  results  that  the  decree  of  the  chancellor 
will  be  affirmed,  and  the  case  remanded  for 
further  proceedings  in  accordance  with  that 
decree.  The  complainant  will  pay  the  costfe 
of  this  court,  and  the  costs  below  will  be  ad- 
judged by  the  chancellor. 

NOTE. 

The  court  holds  in  the  reported  ease  that 
&  contract  by  a  vendor  of  land  to  give  "an 
apt  and  proper  deed  with  covenants  of  gen- 
eral warranty"  implies  an  obligation  en  the 
part  of  the  vendor  to  give  a  good  title  and 
is  not  satisfied  by  the  delivery  of  a  deed 
containing  covenants  of  warranty  if  the  voi- 
dor's  title  is  defective.  After  the  delivery  of 
such  a  deed,  the  court  holds,  the  vendee  is 
.not  relegated  to  his  remedy  on  the  covenants 
therein  but  may  not  sue  on  the  contract.  The 
cases  passing  on  the  construction  of  a  con- 
tract to  give  a  warranty  deed  are  collated  in 
the  note  to  Brady  v.  Bank  of  Commeroe,  Ann. 
Gas.  1915B  1019. 
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''Judge'*  -*-  Tenm  as  Indndine  Jvstiee 
of  the  Feaoe« 

Within  Const,  art.  7,  §§  1,  2,  as  amended 
November  8,  1910,  providing  that  the  judicial 
power  shall  be  vested  in  Uie  supreme  court 
and  such  other  courts  as  may  be  created  by 
law,  that  the  judges  thereof  shall  be  elected 
for  six  years,  and  that  the  courts  and  judi- 
cial system,  except  as  expressly  changed  by 
the  amendment,  shall  remain  as  at  present 
till  otherwise  provided,  a  justice's  court  is  a 
"court"  and  a  justice  of  the  peace  a  "judge;" 
the  original  sections  providing  for  justices  of 
the  peace  with  limited  judicial  powers. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Marion  county: 
Galloway,  Judge. 

Action  by  Daniel  Webster,  plaintiff,  against 
U.  G.  Boyer,  defendant.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Affibmed. 
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[485]  This  is  a  suit  for  injunction  by  Dan- 
iel Webster  against  U.  G.  Boyer. 

The  complaint  shows  that  at  the  general 
election  for  1912  the  plaintiff  was  elected 
justice  of  the  peace  for  Salem  precinct,  in 
Marlon  County,  and  still  holds  said  office; 
that  at  the  primary  nominating  election  held 
in  May,  1916,  R.  C.  Wygant  was  nominated 
for  justice  of  the  peace  for  said  precinct,  and 
a  certificate  of  nomination  issued  to  him; 
that  the  defendant,  the  county  clerk^  unless 
restrained,  will  place  the  name  of  said  Wy- 
gant upon  the  official  ticket  to  be  voted  at 
the  ensuing  November  election,'  and,  as  the 
said  Wygant  is  the  only  candidate  for  said 
office,  the  defendant  will  after  such  election 
issue  to  him  a  certificate  of  election,  thereby 
causing  irreparable  injury  and  interminable 
confusion  by  reason  of  the  fact  that  there 
will  be  two  persons  each  claiming  to  hold 
and  exercise  the  duties  of  justice  of  the  peace 
in  said  precinct.  Other  allegations  not  neces- 
sary to  detail  here  appear.  The  prayer  of 
the  complaint  is  for  an  ^or^er  enjoining  de- 
fendant [486]  from  placing  Wygant's  name 
upon  the  ballot.  That  part  of  the  Constitu- 
tion applicable  to  this  case  is  found  in  Article 
VII,  Sections  1  and  2,  as  amended  November 
S,  1910,  which  are  as  follows: 

"The  judicial  power  of  the  state  shall  be 
vested  in  one  Supreme  Court  and  in  such 
other  courts  as  may  from  time  to  time  be 
created  by  law.  The  judges  of  the  Supreme 
and  other  courts  shall  be  elected  by  the 
legal  voters  of  the  state  or  of  their  respective 
districts  for  a  term  of  six  years.  .  .  . 
The  courts,  jurisdiction,  and  j^udicial  sys- 
tem of  Oregon,  except  so  far  as  expressly 
changed  by  this  amendment,  shall  remain  as 
at  present  constituted  until  otherwise  provid- 
ed by  law.    .    .    ." 

There  was  a  demurrer  to  the  complaint, 
which  being  overruled,  and  defendant  refusing 
to  plead  further,  there  was  a  decree  enjoin- 
ing defendant  from  placing  the  name  of  R.  C. 
Wygant  upon  the  ballot,  from  which  decree 
defendant  appeals. 

Submitted  on  briefs  under  the  proviso  of 
Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac  xi). 

Ernest  R.  Ringo  for  appellant. 
MeNary  d  MoSary  and  EveriX  M,  Page  for 
respondent. 

McBbide,  J.  {after  stating  the  facts). — 
1.  Two  questions  are  raised  by  the  briefs 
upon  this  appeal:  Is  a  Justice's  Court  a 
"court"  and  is  a  justice  of  the  peace  a  "judge'' 
within  the  meaning  and  intent  of  Article  VII 
of  Sections  1  and  2  of  the  Constitution  7  We 
answer  both  questions  in  the  affirmative. 
Article  [487]  VII  of  Sections  1  and  2  of  our 
original  Constitution  were  as  follows: 


"The  judicial  power  of  the  state  shall  be 
vested  in  a  Supreme  Court,  Circuit  Courts 
and  County  Court,  which  shall  be  courts  of 
record,  having  general  jurisdiction,  to  be  de- 
nned, limited  and  regulated  by  law,  in  accord- 
ance with  this  Constitution.  Justices  of  the 
peace  may  also  be  itivested  with  limited 
judicial  powers,  and  municipal  courts  may  be 
created  to  administer  the  regulations  of  in- 
corporated towns  and  cities.  The  Supreme 
Court  shall  consist  of  four  justices,  to  be 
chosen  in  districts  by  the  electors  thereof, 
who  shall  bo  citizens  of  the  United  States, 
and  who  shall  have  resided  in  the  state  at 
least  three  years  next  preceding  their  elec- 
tion, and  after  their  election,  to  reside  in 
their  respective  districts.  The  number  of 
justices  and  districts  may  be  increased,  but 
shall  not  exceed  five,  until  the  white  popula- 
tion of  the  state  shall  amount  to  one  hundred 
thousand,  and  shall  never  exceed  seven;  and 
the  boundaries  of  districts  may  be  changed, 
but  no  change  of  district  shall  have  the  effect 
to  remove  a  judge  from  office,  or  require  him 
to  change  his  residence  without  his  consent." 

It  will  be  observed  that  the  sections  as 
amended  omit  all  reference  to  justices  of  the 
peace  eo  nomine,  but  'vest  judicial  power  in 
the  Supreme  Court  and  "such  other  courts  as 
may  from  time  to  time  be  provided  by  law." 
But  for  the  proviso  in  Article  VII,  Section  2, 
the  whole  system  of  Circuit  Courts,  County 
Courts,  and  Justices'  Courts  would  have  been 
repealed.  If  Justices'  Courts  exist  now,  it  is 
because  they  are  included  among  the  courts 
preserved  by  the  terms  of  Section  2.  It  is 
not  conceivable  that  the  framers  of  the 
amended  Article  VII  intended  to  abolish  Jus- 
tices' Courts  and  thus  leave  a  hiatus  in  our 
judicial  system  to  be  filled  by  subsequent 
legislation.  The  Constitution  of  Georgia 
(Article  VI,  Section  1)  is  similar  to 
[488]  our  original  Constitution  in  respect  to 
the  distribution  of  judicial  powers.    It  reads: 

"The  judicial  powers  of  this  state  shall  be 
vested  in  the  Supreme  Court,  Superior  Courts, 
courts  of  ordinary,  and  justices  of  the  peace." 

In  State  v.  Port,  3  Fed.  117,  123,  the  court 
in  construing  this  provision  says: 

"A  justice  of  the  peace  is  therefore  an 
officer,  clothed  with  judicial  powers,  when 
acting  in  his  capacity,  and  within  his  juris- 
diction he  is,  to  all  intent  and  purposes,  a 
court." 

See  also  Tissier  v.  Rhein,  130  HI.  110,  22 
N.  K  848;  Scott  v.  Spiegel,  67  Conn.  349,  35 
Atl.  262. 

In  our  statutes  and  reports,  as  well  as  in 
common  parlance,  the  proceedings  before  a 
justice  of  the  peace  are  always  referred  to  as 
proceedings  in  "Justices'  Courts,"  and  it  is 
only  fair  to  presume  that  when  the  amend- 
ment of  1910  speaks  of  courts  it  was  intended 
to  include  all  courts  and  all  tribunals  then 
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generally  called  and  recognized  as  courts. 
Being  by  the  Constitution  invested  with  ju- 
dicial powers,  it  would  seem  to  follow  natur- 
ally that  a  justice  of  the  peace  is  a  judge. 
By  title  he  is  a  justice  of  the  peace,  by  func- 
tion he  is  a  judge — ^just  as  judges  of  this 
court  are  by  title  justices,  and  by  function 
judges.  In  New  York  it  has  been  frequently 
held  that  statutes  relating  to  judges  should 
be  construed  as  applying  to  justices  of  the 
peace.  Thus,  where  the  statute  declared  that 
no  judge  of  any  court  could  sit  in  any  cause 
in  which  he  was  interested,  it  was  held  that 
the  term  "judge"  included  a  justice  of  the 
peace:  Edwards  v.  Russell,  21  Wend.  (N.  Y.) 
63;  Baldwin  v.  McArthur,  17  Barb.  (N.  Y.) 
414;  Foot  V.  Morgan,  1  Hill  (N.  Y.)  654. 
And  so,  where  the  statute  declared  that  no 
judge  of  any  court  should  have  a  voice  in  the 
decision  of  any  cause  [489]  in  which  he  had 
been  attorney  or  solicitor,  it  was  held  that  a 
justice  of  the  peace  was  a  judge  within  the 
meaning  of  the  law:  Carrington  v.  Andrews, 
12  Abb.  Pr.  (N.  Y.)  348. 

We  are  of  the  opinion  that  a  Justice's 
Court  is  a  court  and  a  justice  of  the  peace  a 
judge  within  the  meaning  and  intent  of 
Article  VII,  Sections  1  and  2,  of  the  Con- 
stitution, as  amended  in  1910;  and  that  plain- 
tiff is  entitled  to  hold  the  office  of  justice 
of  the  peace  for  the  term  of  six  years  from 
January  1,  1913. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


NOTE. 

'*Judee'*    as    Including    Jnstloe    of    tlie 

Peace. 

Construed  to  Include  Justice  of  the 

Peace. 

The  word  "judge"  as  used  in  a  statute  or 
a  constitutional  provision  has  in  view  of  con- 
text indicating  an  intent  to  refer  thereby  to 
all  persons  exercising  judicial  functions  been 
construed  to  include  a  justice  of  the  peace. 
See  State  v.  O'Gorman,  75  Mo.  370.  And  see 
the  reported  case. 

In  Petterson  v.  Welles,  1  App.  Div.  8,  36 
N.  Y.  S.  1009,  wherein  the  title  to  office  was 
in  issue  it  was  urged  that  the  term  of  office 
of  justice  of  the  peace  had  expired  by  reason 
of  a  constitutional  amendment  relating  to 
"judicial  officers  of  inferior  local  courts." 
Holding  that  those  words  included  a  justice 
of  the  peace  the  court  said :  "The  appellant's 
contention  is  that  he  is  a  justice  of  the  peace; 
that  the  constitution,  as  amended  in  1869, 
provided  for  the  election  in  cities  of  two 
distinct  officers,  one  a  'justice  of  the  peace' 
and  the  other  a  *judge  or  justice  of  an  inferior 
c(jurt,'  or,  as  they  are  sometimes  designated, 


'district  court  justices.'  (Art.  6,  §  18.) 
That  the  distinction  between  those  officers 
is  clearly  maintained  in  the  ccmstitntion  and 
laws  of  the  state,  and  that  the  names  are 
descriptive  of  particular  officers  and  not  of 
their  functions.  That  the  distinguishing 
feature  of  the  office  of  a  justice  of  the  peace, 
as  it  has  existed  since  the  creation  of 
the  state  and  as  contemplated  in  the  con- 
stitution, is  the  combination  in  the  same 
individual  of  a  civil  and  criminal  juris- 
diction. That  the  act,  pursuant  to  which 
the  appellant,  was  elected  (Chap.  583,  Laws 
of  1888),  designated  the  officer  as  a  justice 
of  the  peace,  and  conferred  upon  him  that 
double  jurisdiction  which  has  always  been 
the  characteristic  feature  of  that  office.  This 
argument  has  received  our  careful  attention. 
But  we  are  of  the  opinion  that  it  is  not 
applicable  to  the  case  before  us.  The  par- 
ticular designation  given  to  the  office  in  the 
statute  is  of  very  little  importance  in  deter- 
mining the  question  presented.  As  was  said 
by  Judge  Peckham  in  People  ex  rel.  Sinkler 
V.  Terry,  108  N.  Y.  1:  'It  is  not  the  name 
in  such  case,  but  the  jurisdiction  of  the  court 
which  is  material,  and  so  long  as  that  is 
inferior  and  local  the  name  given  to  the  per- 
son who  is  to  preside  in  it  is  not  generally 
important.*  That  was  said  in  reference  to  a 
statute  creating  a  court  of  local  jurisdiction 
and  authorizing  the  election  of  a  judicial  of- 
ficer to  preside  over  it  who  was  designated 
as  a  justice  of  the  peace,  and  to  whom  was 
given  within  the  designated  locality  *the  usual 
powers  of  justices  of  the  peace  of  towns*  in 
relation  to  Qrimes  and  also  in  civil  actions. 
Moreover,  the  constitution,  in  article  6,  sec- 
tion 22.  refers  to  justices  of  the  peace  as  local 
judicial  officers.  It  is  in  harmony  with  this 
provision  to  hold  that  a  justice  of  the  peace 
in  a  city  is  a  judicial  officer  of  a  local  court, 
and  in  a  popular  sense  there  would  be  no 
difficulty  in  deciding  that  a  justice  of  the 
peace  who  presided  in  a  district  court  in  a 
city  was  a  'judge  or  justice  of  an  inferior 
local  court.*  ** 

In  Marchbanks  v.  Marchbanks,  58  S.  C.  92, 
36  S.  E.  438,  the  court  in  construing  section 
26,  article  5  of  the  South  Carolina  constitu- 
tion held  that  the  word  "judge"  included 
magistrates,  saying:  "Generally,  when  the 
constitution  refers  to  the  members  of  the 
supreme  court,  they  are  mentioned  as  'justices 
of  the  supreme  court ;  *  circuit  judges  are 
referred  to  as  'judges  of  the  circuit  court;  ' 
while  those  formerly  known  as  trial  justices 
had  their  name  changed  to  that  of  'mag- 
istrate.* Delk  V.  Zorn,  48  S.  C.  149,  The 
word  'judge,'  without  the  superadded  words 
'of  the  circuit  court,'  is  sometimes  used  in 
the  constitution  so  as  to  embrace  'magistrates' 
as  well  as  'justices  of  the  supreme  court.' 
For  instance,  sec.  6,  art.  V.  of  the  constitu- 
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tioD  is  as  follows:  'No  judge  shall  preside 
at  the  trial  of  any  cause  in  the  event  of  which 
he  may  be  interested,  or  when  either  of  the 
parties  shall  be  connected  with  him  by  affinity 
or  consanguinity  within  such  degrees  as  may 
be  prescribed  by  law,  or  in  which  he  may  have 
been  counsel -or  have  presided  in  any  inferior 
court.  In  case  all  or  any  of  the  justices  of 
the  supreme  court  shall  be  thus  disqualified 
or  be  otherwise  prevented  from  presiding  in 
any  cause  or  causes,  the  court,  or  the  justices 
thereof,  shall  certify  the  same  to  the  governor 
of  the  state,  and  he  shall  immediately  com- 
mission specially  the  requisite  number  of  men 
learned  in  the  law  for  the  trial  and  deter- 
mination thereof.  The  same  course  shall  be 
pursued  in  the  circuit  and  inferior  courts  as 
is  prescribed  in  this  section  for  cases  of  the 
supreme  court.  .  .  .'  Having  shown  in 
this  part  of  the  constitution  that  the  inten- 
tion was  to  include  'magistrates'  when  using 
the  word  *judge,'  -it  is  but  reasonable  to 
suppose  that  when  this  word  is  found  in  other 
parts  of  the  constitution,  it  has  the  same 
meaning,  unless  the  context  shows  otherwise. 
There  is  nothing  in  sec.  26,  art.  V.  of  the 
constitution  tending  to  show  that  the  word 
'judge'  was  intended  to  have  a  different 
meaning  from  that  which  it  has  been  shown 
to  have  in  section  6  of  said  article.  Anv 
other  construction  of  the  constitution  would 
deprive  a  litigant  of  the  important  right  to 
have  the  jury  instructed  by  the  court  as  to 
the  law  of  the  case.  If  the  magistrate  knows 
the  law,  it  is  his  duty  to  instruct  the  jury; 
and  if  he  is  not  sufficiently  versed  in  the  law 
to  charge  the  jury,  he  should  not  hold  the 
office." 

The  term  "judge"  as  used  in  a  statute  pro- 
hibiting a  judge  of  any  court  from  sitting  in 
any  cause  wherein  he  is  related  to  one  of  the 
parties,  includes  a  justice  of  the  peace.  Ed- 
wards V.  Russell,  21  Wend.  (X.  Y.)  63;  Bald- 
win v.  McArthur,  17  Barb.  (X.  Y.)  414; 
Foot  V.  Morgan,   1   Hill    (N.  Y.)    654. 

Where  a  statute  prohibits  a  "judge'*  from 
having  a  voice  in  the  decision  of  any  cause  in 
which  he  has  been  counsel  or  attorney,  jus- 
tices are  included  in  the  prohibition.  Car- 
rington  v.  Andrews,  12  Abb.  Pr.  (N.  Y.)  348. 

By  the  express  terms  of  the  New  York  Code 
of  Civil  Procedure,  section  3343,  defining 
words  and  phrases  used  in  that  code  the  word 
"judge"  includes  a  justice  of  the  peace.  See 
Truesdell  v.  Winne,  44  Misc.  451,  90  N.  Y.  S. 
155.  This  rule  of  construction  is  not,  how- 
ever, absolute.  See  Center  v.  Hoosick  River 
Pulp  Co.  43  Misc.  247,  88  N.  Y.  S.  548,  stated 
in  the  following  subdivision  of  this  note. 

Construed  Not  to  Include  Justice  of  the 

Peace. 

In  some  instances  it  has  been  held  tTiat  the 
context  indicated  that  by  the  use  of  the  word 


"judge"  judges  of  courts  of  record  only  were 
intended  and  justices  of  the  peace  were  ex- 
cluded. 

Thus  in  People  v.  Mann,  97  N.  Y.  530,. 
49  Am.  Rep.  556,  a  writ  of  prohibition  was- 
sought  to  prevent  a  justice  of  the  peace 
from  hearing  a  case  on  the  ground  that  he 
came  within  the  constitutional  provision  that 
no  judge  of  any  court  shall  hold  office  after 
he  shall  be  sev^enty  years  of  age.  It  was  held 
that  the  phrase  "judge  of  any  court"  did  not 
apply  to  justices  of  the  peace,  the  court  say- 
ing: "Returning  to  the  immediate  point  now 
in  judgment  the  question  recurs:  Does  a 
justice  of  the  peace  'hold  the  office  of  justice- 
or  judge  of  any  court,'  within  the  meaning 
of  section  13,  article  6,  of  the  constitution  f 
This  office  was  not  created  by  the  constitution. 
Justices  of  the  peace  had  been  known  to  the 
common  law  of  England  for  a  century  and  a 
half  before  America  was  discovered.  They 
were  in  their  original  institution  mere  con- 
servators of  the  peace,  exercising  no  judicial 
function.  It  is  said  in  Burns'  Justices  (vol.  3 
[19th  ed.]  p.  4),  that  by  the  statute  1  Edw. 
III.,  which  is  the  first  statute  that  ordains 
the  assignment  of  justices  of  the  peace  by 
the  king's  commission,  'they  had  no  other 
power  but  only  to  keep  the  peace.'  But  from 
time  to  time  their  powers  were  enlarged,  and 
they  came  to  constitute  a  very  important 
agency  in  the  administration  of  local  govern- 
ment in  England.  They  discharged  a  grdat 
variety  of  duties  connected  with  the  support 
of  the  poor,  the  reparation  of  highways,  the 
imposition  and  levying  of  parochial  rates  and 
other  local  affairs.  (See  enumeration  in  stat. 
16,  Geo.  11.,  chap.  18.)  They  were  invested 
with  judicial  powers  for  the  first  time  (it- 
seems)  by  the  statute  34,  Edw.  III.,  chap.  1, 
which  gave  them  power  to  try  felonies,  but 
then  only  when  two  or  more  acted  together, 
and  not  singly,  and  it  is  said  by  Blackstone 
(vol.  1,  p.  349),  *they  then  acquired  the  more 
honorable  appellation  of  justices.'  I  do  not 
find  that  they  ever  exercised  in  England  juris- 
diction in  civil  causes.  The  office  of  justice 
of  the  peace  was  brought  here  by  the  English 
colonists.  From  the  earliest  colonial  period 
it  has  existed  in  this  country.  By  the  code 
known  as  *the  Duke's  Laws'  for  the  govern- 
ment of  the  colony  of  New  York,  promulgated 
in  1665,  justices  of  the  peace  were  commis- 
sioned for  the  towns  in  the  province,  with 
the  same  powers  as  in  England.  The  judicial 
establishment  created  by  'the  Duke's  Laws,' 
comprised  a  local  court  in  each  town,  with 
jurisdiction  of  actions  of  debt  and  trespass 
under  £5,  to  be  held  by  the  constable  and 
overseers  of  the  town;  a  court  of  sessions 
for  each  of  the  three  ridings,  and  a  court  of 
assize  for  the  whole  province.  Justices  of 
the  peace  were  entitled  to  sit  as  members 
of  the  court  of  sessions  and  the  court  of 
assize,  but  not  of  the  town  courts.     In  1691 
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the  judicial  system  was  reorganized  by  an  act 
of  the  colonial  legislature.  By  that  act  the 
town  courts  were  changed  into  courts  of 
justice  of  the  peace,  to  be  held  by  one  justice 
and  two  freeholders.  It  was  not  until  1737 
that  a  justice  of  the  peace  was  empowered 
singly  to  hold  a  court  for  the  trial  of  actions. 
(See  Monograph  upon  the  courts  in  this  state 
by  Chief  Judge  Daly,  preface  1  E.  D.  Smith's 
Kep. ;  also  3  Daly's  Kep.  App. )  But  from  the 
earliest  colonial  period  until  this  time,  jus- 
tices of  the  peace  here,  as  in  England,  have 
been  invested  with  various  and  important 
functions  connected  with  local  administration, 
quite  independent  of  their  judicial  authority. 
A  glance  at  the  statutes  will  show  how  im- 
portant a  part  these  officers  have  had  in  the 
administration  of  the  poor  laws,  the  highway 
acts,  the  adjustment  of  town  charges,  and 
indeed  in  nearly  every  department  of  local 
administration.  It  is  important  to  notice 
that  the  judicial  function  exercised  by  jus- 
tices of  the  peace  was  a  graft  upon  their 
original  authority,  and  that  the  enlargement 
of  their  powers  has  not  been  in  this  direc- 
tion alone,  but  that  by  gradual  assertion 
tiiey  have  come  to  constitute  a  most  im- 
portant factor  in  the  corporate  administra- 
tive life  of  towns  and  counties.  The 
gradual  growth  of  their  powers  and  func- 
tions furnishes  a  good  illustration  of  the 
manner  in  which  institutions  grow  up  and 
adapt  themselves  to  the  changing  conditions 
and  demands  of  society,  until  they  are 
brought  to  subserve,  in  the  most  effective 
way,  the  public  interests.  We  have  failed 
in  the  purpose  of  this  brief  historical  refer- 
ence to  the  origin  and  growth  of  the  office 
of  justice  of  the  peace,  unless  it  shows  how 
widely  it  differs  in  the  circumstances  of  its 
institution  and  development,  and  in  the 
variety  of  its  functions,  from  the  office  of 
judge  of  an  ordinary  court.  We  know,  from 
observation,  that  justices  of  the  peace  are 
not  in  common  speech  known  as  judges*,  but 
are  uniformly  called  by  the  distinctive  title 
of  their  office.  Unquestionably  their  jurisdic- 
tion as  a  tribunal  for  the  trial  of  small  causes 
is  now  the  most  important  of  their  functions, 
but  they  have  never  lost  their  character  as  ad- 
ministrative officers,  and  in  this  respect  they 
occupy  a  position  and  character  and  exercise 
powers  unique,  and  in  many  respects  quite 
dissimilar  to  those  exercised  by  other  judicial 
officers.  An  examination  of  other  sections  in 
the  judiciary  article  throws  light  upon  the 
construction  of  the  13th  section,  and  fur- 
nishes strong  ground  for  an  inference  that 
justices  of  the  peace  were  not  intended  to  be 
included  within  the  restrictive  clause.  In 
provisions  intended  to  apply  to  judges  or 
justices  of  inferior  courts,  and  also  to  jus- 
tices of  the  peace,  the  latter  are  specially 
mentioned  by  their  name  of  office,  and  their 


inclusion  is.  not  left  to  inference  from  general 
words.  The  eleventh  section  of  the  sixth 
article,  after  prescribing  how  judges  of  the 
court  of  appeals  and  of  the  supreme  court 
may  be  removed,  proceeds  as  follows:  'All 
judicial  officers,  exoept  those  mentioned  in 
this  section  and  except  justices  jof  the  peace 
and  judges  and  justices  of  inferior  courts, 
not  of  record,  may  be  removed,'  etc.  The 
same  language  is  repeated  in  section  18: 
'Justices  of  the  peace  and  judges  or  justices 
of  inferior  courts,  not  of  record,'  etc.  Jus- 
tices of  the  peace  are  in  a  general  sense 
judges  of  an  inferior  court,  but  their  special 
designation  in  these  provisions,  by  the  title 
of  their  office,  is  a  recognition  in  the  con- 
stitution itself  of  their  peculiar  and  dis- 
tinctive character,  and  indicates  that  they 
were  not  intended  to  be  included  within  the 
general  words  'judges  or  justices  of  a  court/ 
as  used  in  that  instrument.  The  provision  in 
the  13th  section,  that  'no  person  shall  hold 
the  office  of  justice  or  juc^e  of  any  court,' 
is  to  be  interpreted  in  the  light  of  the  ante- 
cedent and  subsequent  sections,  and  so  in- 
terpreting them,  justices  of  the  peace  are 
not,  we  think,  included.  There  are  other 
considerations  which  tend  to  support  this 
conclusion.  There  was  no  apparent  reason 
or  policy  for  subjecting  justices  of  the  peace 
to  the  limitation  of  age  applicable  to  the 
general  class  of  judges.  Their  terms  are 
short  and  are  left  by  the  amended  judiciary 
article  as  they  were  fixed  by  the  constitu- 
tion of  1846.  It  does  not  appear  that  any 
public  inconvenience  had  resulted  from  the 
absence  of  a  limitation  of  age  applicable  to 
these  officers.  Their  number,  four  in  each 
town,  afford  a  reasonable  guaranty  that  the 
public  service  will  not  suffer  by  the  dis- 
ability of  incumbents  arising  from  age,  and 
the  easy  means  provided  for  their  removal 
would  subject  the  public,  at  most,  to  only  a 
temporary  inconvenience.  It  cannot  be 
claimed  that  the  prohibition  in  the  13th 
section  would  have  been  applied  to  justices 
of  the  peace,  if  they  iilone  had  been  in  the 
contemplation  of  the  framers  of  the  judiciary 
article.  We  are  of  opinion,  for  the  reasons 
stated,  that  a  justice  of  the  peace  does  not 
'hold  the  office  of  justice  or  judge  of  any 
court'  within  the  purview  of  the  13th  sec- 
tion." 

In  VoUmer  v.  Dubois  County,  53  Ind.  App. 
149,  101  N.  E.  321,  a  sheriff  sued  for  the 
expenses  of  bringing  back  a  fugitive  from 
justice.  It  appeared  that  an  affidavit  was 
filed  before  a  justice  of  the  peace  on  which 
he  issued  a  warrant  of  arrest  which  was 
followed  by  the  rendition  of  the  fugitive. 
The  claim  for  the  sheriff's  expenses  was  cer- 
tified by  the  justice  before  whom  the  affidavit 
was  filed.  The  court  held  that  the  statute 
did   not   authorize   payment   except   on   the 
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certificate  of  the  "judge"  before  whom  the 
affidavit  was  on  file,  and  that  a  justice  of 
the  peace  was  not  a  judge  within  the  mean- 
ing of  that  statute,  saying:  "On  the  other 
hand,  the  act  when  considered  in  all  its  parts, 
is  equally  clear  that  the  legislature  in  pro- 
viding the  steps  to  be  taken  to  bring  to  this 
state  a  fugitive  who  had  escaped  to  another 
state  or  territory,  used  the  word  'judge'  ad- 
visedly and  intended  it  should  be  given  its 
usual  and  popular  meaning.  The  word  might 
be  80  used  as  to  include  justices  of  the  peace, 
but  such  is  not  its  plain  and  usual  meaning. 
In  fact  the  title,  justice  of  the  peace,  is 
recognized  by  our  constitution  and  has  a 
definite  meaning  to  designate  the  person  who 
presides  over  a  particular  court  of  inferior 
jurisdiction.  The  title  'judge'  in  this  state 
is  ordinarily  employed  to  designate  the  per- 
son who  holds  a  judicial  office  authorizing 
him  to  transact  the  business  of  a  court  whose 
jurisdiction  is  Superior  to  that  6f  a  justice 
of  the  peace.  There  can  be  no  presumption 
that  the  legislature  intended  the  word  so 
employed  in  the  amended  section  to  include 
the  inferior  judicial  office  of  justice  of  the 
peace,  and  we  could  not  in  any  case  so  hold 
unless  there  was  something  to  clearly  in- 
dicate an  intention  that  the  word  judge  was 
intended  to  include  such  officer.  Here  the 
language  employed  and  the  subject-matter 
•considered  both  indicate  that  it  was  not 
intended  that  the  word  judge  should  be 
given  a  meaning  other  than  that  it  usually 
imports.  It  is  our  conclusion  that  the  pro- 
ceeding before  the  justice  of  the  peace  to 
Apprehend  the  alleged  fugitive  for  whose 
return  the  expense  was  incurred,  is  unau- 
thorized by  the  statute,  and  that  his  cer- 
tification of  the  expenses  was  likewise 
unauthorized,  and  therefore  did  not  create 
any  demand  against  the  county  for  its  pay- 
ment. It  is  a  well-recognized  principle  of 
law  supported  by  numerous  decisions  of  our 
•courts  that  a  person  who  presents  a  claim 
against  a  county  must  point  out  a  statute 
authorizing  its  payment  and  show  that  he 
has  fully  complied  with  its  provisions." 

In  Andrews  v.  Saucier,  13  La.  Ann.  301, 
it  appeared  that  the  plaintiff  and  the  de- 
fendant were  candidates  for  the  office  of  third 
justice  of  the  peace  of  the  parish  of  Orleans. 
In  construing  an  article  of  the  constitution 
declaring  that  "it  shall  be  the  duty  of  the 
legislature  to  fix  the  time  for  holding  elec- 
tions for  all  judges,  at  a  time  which  shall 
be  different  from  that  fixed  for  all  other 
elections,"  the  court  said:  '^The  election 
for  tlie  office  of  justice  of  the  peace  was 
held  on  a  day  when  several  other  offices  were 
to  be  filled,  and  the  question  arises,  is  a 
justice  of  the  peace  a  judge  within  the  mean- 
ing of  this  article?  We  admit  that  a  justice 
Ann.  Cas.  1018D. — 68. 


of  the  peace  has  certain  judicial  powers,  but 
there  is  a  broad  line  of  demarcation  between 
justices  of  the  peace  and  judges.  We  are  of 
opinion  that  an  examination  of  the  consti- 
tution shows,  that  justices  of  the  peace  are 
not  included  in  the  word  'judges'  in  the  82d 
article  of  the  constitution.  The  constitution 
makes  a  difference  between  judges  and  jus- 
tices of  the  peace." 

In  spite  of  an  act  relating  to  the  construc- 
tion of  statutes,  defining  the  term  "judge" 
to  include  "every  judicial  officer  authorized 
alone  or  with  others,  to  hold  or  preside  over 
a  court  of  record/'  it  has  been  held  that  the 
term  "judge,"  as  used  in  a  certain  section 
of  the  code,  describing  the  officer  to  whom 
application  should  be  made  for  certain  or- 
ders, did  not  include  a  justice  of  the  peace. 
Center  v.  Hoosick  River  Pulp  Co.  43  Misc. 
247,  88  N.  Y.  S.  648. 

In  People  v.  Wilson,  16  111.  388,  an  in- 
formation in  the  nature  of  a  quo  warranto 
was  filed  against  the  defendant  for  usurp- 
ing the  office  of  judge  of  the  recorder's  court, 
on  the  ground  that  the  fifth  article  of  the 
constitution  prohibited  any  person  who  had 
not  resided  in  the  state  for  five  years  next 
preceding  his  election  from  holding  the  office 
of  judge  of  any  court  in  the  state.  It  was 
held  that  the  word  "judge"  as  used  in  the 
constitution  applied  only  to  judges  of  the 
courts  enumerated  therein  and  did  not  in- 
clude justices  of  the  peace,  the  court  saying: 
"By  reference  to  the  first  section  of  the  fifth 
article,  before  quoted,  it  will  be  seen  that 
justices  of  the  peace  are  officers  in  whom, 
with  the  judges  of  the  courts  named,  is  vest- 
ed the  judicial  power  of  the  state.  Justices 
of  the  peace  are  judges  in  the  legal  sense  of 
the  word,  having  power  to  decide  upon  the 
rights  of  others  by  authority  of  law;  and 
the  place  in  which  a  justice  exercises  his 
power  by  adjudicating  and  deciding  as  a  jus- 
tice is  a  court.  3  BI.  Com.  23.  Yet  they  are 
called  'justices  of  the  peace,'  and  th\is  contra- 
distinguished from  those  called  judges  in  the 
eleventh  section.  The  fact  that  they  are  called 
by  another  name  is  evidence  that  the  conven- 
tion did  not  intend  to  include  justices  of  the 
peace  in  the  term  judges,  as  used  in  the 
eleventh  section.  And  this,  so  far  as  I  am 
advised,  has  been  the  uniform  construction 
of  the  constitution  in  every  part  of  the 
state.  Here,  then,  is  a  numerous  and  im- 
portant class  of  judges  in  the  state,  holding 
courts  in  numerous  places  almost  constantly, 
and  in  whom  is  vested  a  portion  of  the  ju- 
dicial power  of  the  state,  and  who  are  not 
included  in  the  term  judges  as  used  in  the 
eleventh  section.  It  follows  that  the  term 
is  used  in  a  restricted  sense,  and  does  not 
include  all  who  may  properly  be  called  judges 
of  oourta  in  the  state." 


9M 


CITS  THIS  VOL.  ANN.  CAS.  19181). 


DAVIS 

V. 

BUNN. 


Vermont  Supreme  Court — May  6,  1916. 


90  Vt,  263;  98  All,  81. 


Courts  —  Rules  of  Praotioo  —  Foroo  mad 
Effect. 

Under  P.  S.  1346,  providing  that  superior 
judges  shall  make  all  necessary  rules  for  prac- 
tice in  county  and  chancery  courts,  which 
shall  be  uniform,  a  rule  made  by  the  superior 
judges  has  the  force  of  law,  and  must  be 
applied  to  all  cases  coming  within  it. 

Same. 

A  rule  of  a  county  court  as  to  practice 
does  not  govern  in  the  face  of  a  general  rule 
made  by  the  superior  judges. 

PhotoKraphs  —  X-Bay  Photograpli  as 
Evidenoe. 

While  under  P.  8.  1596,  a  party  has  tho 
right  to  examine  the  adverse  party,  he  cannot 
examine  him  as  to  an  X-ray  photographic 
plate  not  verified  or  authenticated  by  some 
evidence  other  than  itself,  since  it  is  inadmis- 
sible as  evidence  until  identified. 

[See  note  at  end  of  this  case.] 

Admissibility  of  Common  Photograph. 

Common  photographs  may  be  proved  and 
used  in  evidence  in  the  same  manner  as  maps 
or  other  diagrams;  and  they  may  be  verified 
either  by  the  testimony  of  the  person  who 
took  them  or  by  the  testimony  of  others  who 
can  state  that  the  object  sought  to  be  shown 
is  fairly  represented  thereby. 

Same. 

Photographs  of  plaintiff's  arm,  properly 
identified,  are  admissible  to  prove  identity  of 
other  photographs  showing  a  fracture,  on 
which  plaintiff  relied,  by  showing  peculiar 
formation  not  usual  in  the  arms  of  others:. 

Comparison    of    X-Ray    and    Common 
Photojsraph. 

Where  plaintiff  sought  to  show  malpractice 
by  X-ray  photographs  of  her  arm,  it  was  not 
error  to  exclude  photographs  of  an  alleged 
normal  arm,  not  matevial  to  the  case,  but 
which  would  have  raised  collateral  issues,  and 
was.  of  an  experiment  outside  the  case;  ad- 
mission of  such  evidence  being  within  the 
discretion  of  the  court. 

Findings  —  Necessity  of  Exceptions. 

Exceptions  to  findings  of  fact  are  imma- 
terial where  a  new  trial  is  necessary  because 
of  error  in  excluding  evidence. 

Exceptions  from  Windham  County  Court: 
Watebman,  Judge. 

Action  by  Hester  A.  Dayis,  plaintiff, 
against  S.  Farrar  Dunn,  defendant.  '  Judg- 
ment for  defendant.  Plaintiff  alleges  excep- 
tions. The  facts  are  stated  in  the  opinion. 
Bevbrsed. 


Qib6on  d  Daley  for  plaintiff. 
O.  E.  Butterfield,  Chase  d  Chase  and  A.  F. 
Bchvocnk  for  defendant. 

[254]  Watson,  J. — This  case  was  tried  by 
the  court.  The  findings  of  fact  were  filed, 
judgment  was  rendered  for  the  defendant, 
and  exceptions  to  the  judgment  were  filed, 
all  on  the  same*  day,  November  30,  1914. 
Later  an  amended  bill  of  exceptions  was  filed, 
and  finally  on  January  3,  1916,  a  substitute 
bill  was  filed.  In  the  last  named  bill,  the 
transcript  of  the  evidence  is  referred  to  in 
respect  to  the  exceptions  taken  during  the 
trial  and  is  made  a  part  thereof  for  that  pur- 
pose "and  shall  control  according  to  rule  31, 
section  2,  of  the  (new)  oounty  court  rules. 
It  is  made  the  bill  of  exceptions  in  this  case, 
in  respect  to  the  exceptions  taken  during  the 
trial,  in  substitution  of  any  bill  of  excep- 
tions on  file."  Notwithstanding  the  case  was 
tried  and  determined  in  the  'court  below  be- 
fore the  present  rules  of  the  county  courts 
went  into  eflfect,  we  treat  the  reference  to 
rule  31,  section  2,  as  treated  by  both  sides 
in  argument,  as  properly  made.  By  that 
rule  and  section,  bills  of  exceptions  shall  re- 
fer to  the  transcript  of  the  evidence  and 
make  the  same  controlling,  "except  in  cases 
in  which  the  parties  otherwise  agree  or  tlie 
presiding  judge  otherwise  directs."  Here  the 
presiding  judge  otherwise  directed  to  the  ex- 
tent of  referring  thereto  only  for  the  specific 
purpose  named,  and  we  confine  our  use  of  it 
accordingly. 

It  is  said  that  there  are  rules  adopted  by 
the  Windham  County  Bar  for  the  purpose  of 
expediting  the  trial  of  causes,  and  that  these 
rules  have  the  approval  of  the  superior 
judges.  Of  those  rules,  No.  5,  reads:  ''The 
court  is  requested  to  direct  that  all  cases  of 
objection  and  exception  shall  be  noted  as  a 
matter  of  course  and  without  request  or  di- 
rection therefor  except  where  the  court  shall 
distinctiv  rule  as  a  matter  of  discretion,  in 
which  case,  an  exception,  if  one  is  claimed, 
shall  be  specifically  noted."  The  plaintiff 
claims  to  have  proceeded  under  this  rule  in 
saving  her  exceptions  during  the  trial.  De- 
fendant calls  our  attention  to  one  of  the  reg- 
ular county  court  rules  that  no  exception 
lies  without  a  ruling  by  the  court.  It  be- 
comes necessary,  [255]  therefore,  to  consider 
the  force  of  rules,  before  taking  up  the  ques- 
tions claimed  to  have  been  saved  by  the 
plaintiff.  By  P.  S.  1346,  "The  superior  judges 
shall  make  all  necessary  rules  for  the  orderly 
practice  in  the  oounty  courts  and  courts  of 
chancery,  which  rules  shall  be  uniform."  A 
rule  made  by  the  superior  judges,  within  the 
authorization  of  this  statute,  until  amended 
or  superseded,  has  the  force  of  law,  and  while 
it  stands  it  is  binding  and  must  be  applied 
to  all  cases  that  come  within  it    (Taft  v. 
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Taft,  82  Vt.  6,4,  71  Atl.  831;  Commercial 
Jewelry  Co.  v.  Dehte,  83  Vt.  350,  76  Atl. 
962),  except  that  by  rule  52  in  force  when 
this  case  was  tried,  in  exceptional  cases,  to 
prevent  a  failure  of  justice,  a  county  court, 
the  presiding  judge,  or  a  superior  judge  when 
it  is  for  him  to  act  alone,  may  take  a  case 
out  of  the  general  rules. 

By  rule  28  (then  in  force),  paragraph  2, 
"No  exception  shall  be  allowed  unless  the 
point  relied  upon  was  presented  to  and  ex- 
ception noted  by  the  court  at  the  time  of 
making  the  decision  excepted  to,  if  a  deci-  / 
sion  of  the  court,  and  if  to  the  charge,  before 
the  jury  retires."  This  being  one  of  the  gen- 
eral rules  of  the  county  courts,  and  uniform, 
made  under  the  provisions  of  the  statute 
quoted  above,  it  can  not  be  affected  in  its 
provisions  or  operations  by  any  local  rules 
or  rules  of  any  particular  county.  Local 
rules  operating  in  a  single  county,  are  not 
in  conformity  with  the  statute,  that  the 
"rules  shall  be  uniform."  So  far  therefore 
as  the  exceptions  are  concerned,  we  must  be 
controlled  by  the  general  rules  of  the  county 
courts,  and  not  by  the  local  rules  of  the 
county. 

We  will  consider  the  points  made  in  plain- 
tiff's brief  in  their  order. 

I.  It  appeared  that  the  plaintiff  and  the 
defendant  reside  in  the  village  of  Wilming- 
ton, this  State,  the  latter  being  a  practicing 
physician  having  an  office  there;  that  in 
March,  1914,  the  plaintiff  slipped  on  some 
ii;e,  fell,  and  injured  her  right  arm  at  the 
wrist.  In  putting  in  her  opening  case,  the 
plaintiff  called  the  defendant  to  testify,  and 
examined  him  at  considerable  len^h  as  to 
her  coming  to  see  him  at  the  time  of  her 
accident,  his  examination  of  hel*  injured  arm, 
the  condition  in  which  he  found  it,  his  treat- 
ment of  it,  the  number  of  times  he  saw  her 
respecting  it,  who  were  present,  etc.  During 
such  examination,  the  plaintiff's  attorney 
showed  defendant  an  X-ray  plate  marked 
"Plaintiff's  Exhibit  1,"  and  asked  Kim  to  ex- 
amine it,  particularly  the  [256]  right  hand. 
Having  done  so,  the  defendant  was  asked 
whether  he  discovered  anything  wrong  with 
the  bones  in  the  right  hand  shown  on  the 
plate.  Objection  being  made  on  the  ground 
that  there  was  no  evidence  showing  what  or 
whose  hand  it  was,  or  anything  about  it, 
plaintiff's  attorney  offered  to  show  that  one 
of  the  bones  in  the  right  arm,  as  represented 
on  the  plate,  had  been  fractured;  that  the 
photograph  shows  a  fractured  bone  of  the 
right  arm.  The  court  ruled  that  at  that 
stage  of  the  case,  the  defendant  need  not  an- 
swer the  question,  because  the  plate  had  not 
been  identified,  and  there  had  been  no  offer 
to  show  that  it  was  a  plate  of  the  plaintiff's 
arm  or  wrist.  To  this  ruling  an  exception 
was  allowed  the  plaintiff.    The  record  shows 
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no  other  exception  by  the  plaintiff  during 
such  examination  of  the  defendant.  It  is 
said  to  have  been  error  not  to  allow  the  plain- 
tiff an  opportunity  to  examine  the  defendant 
as  she  sought  to  do;  that  by  the  statute  (P. 
S.  1506)  she  had  a  right  to  examine  him 
under  the  rules  applicable  to  the  cross-ex- 
amination of  witnesses.  It  is  true  that  she 
had  the  right  to  call  the  defendant  to  tes- 
tify as  a  witness  in  her  behalf,  in  the  same 
manner  and  subject  to  the  same  rules  as 
other  witnesses,  and  therein  could  examine 
him  under  the  rules  applicable  to  the  cross-^ 
examination  of  witnesses.  Grood  v.  Knox,  64 
Vt.  97,  23  Atl.  620.  But  the  rules  govern- 
ing the  examination  of  other  witnesses  did 
not  give  the  right  to  examine  respecting  the 
contents  of  the  X-ray  photograph,  until  the 
photograph  had  been  properly  verified  or  au> 
thenticated  by  some  evidence  other  than  it- 
self.   10  R.  C.  L.  Sec.  360;  Johnson  v.  BoIton,^ 

43  Vt.  303i  Until  then  the  photograph  stood,. 
as  it  were,  in  a  position  collateral  to  any  is- 
sue in  the  case,  and  could  not  be  admitted 
in  evidence,  nor,  except  as  it  might  have  a 
bearing  on  the  question  of  identity,  could; 
witnesses  be  questioned  respecting  what  i& 
shown   thereby.     In  re  Barney,  71  Vt.  217„ 

44  Atl.  75. 

II.  The  plaintiff  introduced  evidence  tend- 
ing to  show  that  at  the  time  of  her  injury 
she  went  as  quickly  as  she  could  to  the  de- 
fendant's office  which  was  twenty-five  or  thir- 
ty rods  away;  that  the  defendant  gave  her 
arm  immediate  attention;  that  he  examined 
her  wrist,  rubbed  on  some  iodine  and  arnica, 
and  then  put  on  splints  and  a  bandage;  that 
she  told  him  she  was  afraid  the  wrist  was 
broken,  but  after  examining  it  he  said  he 
was  sure  it  was  not  broken,  but  was  badly 
sprained;  that  she  saw  him  the  next  morn- 
ing, and  he  then  took  the  bandage  off  anci 
examined  [257]  the  wrist  as  before,  again 
applying  splints  in  dressing  it;  that  she  then 
told  him  she  was  afraid  there  was  something 
wrong  about  it,  that  it  was  something  more* 
than  a  sprain,  but  he  said  when  it  got  strong- 
er it  would  be  all  right,  that  he  was  sure 
it  was  not  a  break,  but  was  a  bad  sprain; 
that  she  saw  him  quite  a  number  of  times 
afterwards  at  his  office,  each  of  which  times* 
he  made  about  the  same  examination  of  the- 
arm,  taking  off  the  bandage;  that  defendant 
treated  it  about  three  weeks,  but  as  her  arm 
did  not  seem  to  improve,  she  then  (on  April 
13th)  called  in  Dr.  Page  of  Wilmington  to 
see  it;  that  on  examination  he  found  a  very 
pronounced  unreduced  Colles'  fracture,  and 
he  took  her  at  once  to  the  North  Adams 
Hospital;  that  on  arrival  there  she  was  sent 
to  ^e  X-ray  room,  and  a  plate  was  made 
of  her  wrist;  that  the  examination  of  lier 
wrist  at  the  hospital,  showed  that  she  was 
suffering  from  a  Colles'  fracture  of  two  or 
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three  weeks'  standing;  that  she  was  then 
anesthetized,  and  Dr.  Page,  assisted  by  Dr. 
Bushnell  and  a  nurse,  reduced  the  fracture; 
that  the  plaintiff  came  back  from  the  hos- 
pital with  Dr.  Page  the  next  morning,  and 
has  since  been  under  his  treatment.  The 
plaintiff  testified  that  an  X-ray  picture  of 
her  arm  was  taken  at  the  hospital.  Dr.  Page 
testified  that  he  caused  such  a  picture  of  her 
hands  to  be  there  taken;  that  he  requested 
Dr.  John  Hewitt  to  make  the  plate,  saw  the 
plaintiff  go  into  the  X-ray  room,  and  the 
same  day,  April  13th,  Dr.  Hewitt  delivered 
to  him  the  plate  n^arked  "Plaintiff's  Exhibit 
1;"  that  he  did  not  see  this  picture  taken 
or  developed;  that  at  the  time  of  the  trial 
of  this  case,  Dr.  Hewitt  was  supposed  to  be 
in  the  English  army. 

Dr.  Robert  J.  Carpenter  of  North  Adams, 
a  physician  connected  with  the  hospital  at 
that  place,  called  as  a  witness  by  the  plain- 
tiff, testified  to  having  had  more  than  a 
year's  experience  in  taking  and  developing 
X-ray  photographs ;  that  on  October  29,  1914, 
he  took  and  developed  X-ray  plates  of  the 
plaintiff's  two  hands,  which  plates  (intro- 
duced in  evidence)  are  marked,  one  as 
"Plaintiff's  No.  2,"  and  the  other  as  "Plain- 
tiff's  No.  3,"  the  latter  being  taken  with  the 
palms  down,  and  the  former  with  the  palms 
up;  that  in  the  No.  3,  "On  the  thumb  of  the 
right  hand,  on  the  proximal  phalange,  the 
distal  end,  is  a  small  indentation"  shown, 
and  the  same  thing  is  shown  in  No.  2;  that 
this  condition  is  not  seen  on  the  left  hand  of 
either  of  those  plates.  The  witness  was 
asked  to  examine. "Plaintiff's  Exhibit  1,"  and 
see  if  the  same  indentation  is  there  shown, 
and  to  state  what  it  shows  in  [258]  that  re- 
spect. In  this  connection  counsel  for  plain- 
tiff offered  to  show  that  this  X-ray  picture 
is  of  the  same  hand  shown  by  plates  No.  2 
and  No.  3;  that  this  indentation  is  a  pecu- 
liarity not  found  ^n  the  normal  hand,  and 
the  offer  was  one  step  in  identifying  plate, 
exhibit  1,  as  being  a  radiograph  of  the  plain- 
tiff's hand.  Objection  being  made,  the  court 
ruled  that  for  the  present  the  evidence  "may 
be  excluded  until  we  see  what  you  can  show." 
Exception  was  noted.  Dr.  Charles  R.  Al- 
drich,  a  practicing  physician  from  Brattle- 
boro  and  connected  with  Memorial  Hospital 
there,  called  as  a  witness  by  the  plaintiff, 
testified  that  on  September  28,  1914,  he  took 
two  X-ray  photographs  of  the  plaintiff's 
right  hand  and  wrist,  which  photographs 
<  introduced  in  evidence)  are  marked,  one 
•'Plaintiff's  No.  4,"  and  the  other  "Plaintiff's 
No.  5;"  that  the  difference  between  these  pic- 
tures is,  that  one  is  taken  with  the  palm  up, 
and  the  other  with  the  palm  down.  Dr.  Car- 
penter being  recalled  by  the  plaintiff  and 
shown  Nos.  4  and  5,  testified  that  the  same 
indentation  is  shown  on  each  of  those  plates 


as  is  shown  on  the  picture  of  the  rig^t  hand 
on  plates  No.  2  and  No.  3,  to  which  lie 
before  testified.  The  plaintiiT  then  offered 
to  show  by  this  witness  that  the  same  inden- 
tation is  shown  by  "Plaintiff's  Exhibit  1,"  as 
evidence  tending  to  identify  that  exhibit  as 
a  picture  of  the  plaintiff's  right  hand.  The 
offer  was  excluded  subject  to  plaintiff's  ex- 
ception. For  the  purpose  of  identifying  ex- 
hibit 1,  the  witness  was  asked  whether  from 
the  examination  of  Noe.  2,  3,  and  4,  there 
was  anything  by  which  he  could  tell  whose 
hand  is  represented  by  exhibit  1.  Defendant 
objected  on  the  ground  that  the  last  men- 
tioned plate  had  not  been  identified  as  being 
a  picture  of  the  plaintiff's  hand,  or  by  whom 
or  when  or  where.  The  court  made  the  same 
ruling  as  before,  saving  an  exception  to  the 
plaintiff.  Common  photographs  may  be 
proved  and  used  in  evidence  in  the  same  man- 
ner as  maps  or  other  diagrams;  and  they 
may  be  verified  either  by  the  testimony  of 
the  person  who  took  them,  or  by  the  testimo- 
ny of  others  who  can  state  that  the  object 
sought  to  be  shown  is  fairly  represented 
thereby.  Smith  v.  Central  Vermont  R.  Go. 
80  Vt.  208,  67  Atl.  636;  Hale  v.  Rich,  48 
\t.  217;  Hyde  v.  Swanton,  72  Vt.  242,  47 
Atl.  790;  Hassam  v.  J.  E.  Safford  Lumber 
Co.  82  Vt.  444,  74  AtL  197.  A  witness  who 
had  become  familiar  with  the  handwriting 
of  another  person  only  by  way  of  reading 
several  of  his  undisputed  letters,  was  held 
competent  to  testify  as  to  the  genuineness 
of  a  certain  [259]  clause  in  another  letter 
from  the  same  person,  the  genuinenesB  of 
which  clause  was  in  dispute.  Blaisdell  t. 
Davis,  72  Vt.  296,  48  Atl.  14.  It  has  long 
been  settled  in  this  State  that  an  alleged 
signature  of  a  person  may  be  proved  to  be 
false  or  genuine  by  comparing  it  with  a  sig- 
nature or  signatures  of  that  person  estab- 
lished as  genuine.  Rowell  v.  Fuller,  69  Vt. 
688,  10  Atl.  863.  And  it  was  held  in  the  case 
last  cited  that  enlarged  photographic  copies 
of  the  disputed  signature  and  of  the  signa- 
tures with  which  the  comparison  was  made, 
were  properly  used,  the  court  saying  that 
characteristics  of  one's  hand  writing  may  be 
brought  out  and  made  clear  by  the  aid  of 
a  photograph  or  magnifying  glass,  which 
would  not  be  discernible  by  the  naked  eye. 
It  is  said  in  a  well  known  work  on  circum- 
stantial evidence,  that  "it  has  not  infrequent- 
ly happened  that  a  question  of  doubt  as  to 
the  identity  of  the  defendant  has  been  settled 
by  the  discovery  on  his  person  of  permanent 
marks  which  were  known  to  be  on  the  person 
of  the  guilty  party."  Will's  Cir.  Ev.  190. 
It  has  recently  been  held  by  a  court  of  high 
standing,  upon  historical  and  authoritative 
examination  of  the  question,  that  a  compari- 
son of  finger  prints,  as  shown  by  photo- 
graphs  of   finger-print   impressions,   may  bo 
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made  bj  witnesses  skUled  in  the  art,  for  the 
purpose  of  identifying  one  accused  of  crime. 
People  V.  Jennings,  252  IlL  534,  96  N.  £. 
1077,  43  I..R.A.(N.S.)  1206.  And  in  another 
case  of  similar  holding,  it  is  said:  "Signa- 
tures have  been  accepted  as  evidence  of  iden- 
tity as  long  as  they  have  been  used.  The 
fact  of  the  individuality  of  the  corrugations 
of  the  skin  on  the  fingers  of  the  human  hand 
is  now  BO  generally  recognized  as  to  require 
very  little,  if  any,  evidence  of  it,  although 
it  seems  to  be  still  the  practice  to  offer  some 
expert  evidence  on  the  point.  A  finger  print 
is  therefore  in  reality  an  unforgeable  signa- 
ture. That  is  now  recognized  in  a  large 
part  of  the  world,  and  in  some  parts  has, 
I  think,  been  recognized  for  many  centuries. 
It  is  certainly  now  generally  recognized  in 
England  and  other  parts  of  the  British  Do- 


minions.'' Parker  v.  Rex,  14  C.  L.  R. 
(Austr.)  681.  In  a  case  against  physicians 
for  malpractice,  the  plaintiff  offered  in  evi- 
dence an  X-ray  photograph  of  his  injured 
leg,  taken  after  his  injuries  had  been  treated 
by  the  defendants.  Objection  thereto  was 
made  on  the  ground  that  a  sufficient  foun- 
dation had  not  been  laid,  and  the  photo- 
graph was  excluded.  Before  the  offer  was 
made,  a  physician,  who  was  an  expert  wit- 
ness for  the  plaintiff,  had  testified  that  he 
had  examined  [260]  the  injured  leg  by  means 
of  the  X-ray,  after  it  had  been  treated  by 
the  defendants,  and  that  the  photograph  of- 
fered in  evidence  was  a  true  representation 
of  the  position,  location,  and  condition  of 
the  bones  of  the  injured  leg,  as  they  were 
at  the  time  he  made  the  examination.  Two 
other  physicians,  witnesses  for  the  plaintiff, 
gave  testimony  to  the  same  effect,  save  that 
one  of  them  ascertained  the  position,  loca- 
tion, and  condition  of  the  bones  by  manipu- 
lation, while  the  means  of  the  other  to  ascer- 
tain such  facts  did  not  appear.  The  court 
said  that  in  view  of  this  testimony,  it  was 
not  necessary  to  go  into  the  question  of  the 
competency  of  the  person  who  took  the  pho- 
tograph, the  condition  of  the  apparatus  by 
means  of  which  it  was  taken,  nor  the  cir- 
cumstances under  which  it  was  taken;  that 
maps,  photographs,  drawings,  and  models, 
are  admissible  in  evidence  when  it  is  shown 
that  they  fairly  represent  the  object  or  ob- 
jects under  investigation,  and  there  is  no 
good  reason  why  the  same  rule  should  not 
apply  to  X-ray  photographs.  Carlson  v. 
Benton,  66  Neb.  486,  92  N.  W.  600,  1  Ann. 
Cas.  159. 

On  the  foregoing  authorities,  we  think  it 
clear  that  as  the  evidence  in  the  case  then 
stood,  the  evidence  offered  was  admissible 
for  the  purpose  for  which  it  was  offered, 
namely,  of  verifying  "PlaintifPs  Exhibit  1," 
and  its  exclusion  was  error. 

III.  The  question  raised  by  this  exception 
is  in   legal  effect  the  same  as  that  raised 
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tss. 

by  exception  I,  and  nothing  need  be  added 

to  what  is  there  said. 

IV.  Dr.  Aldrich,  mentioned  above  as  called 
by  the  plaintiff,  was  also  called  as  a  witness 
by  the  defendant,  and  as  such  testified  in 
his  examination  in  chief  that  exhibit  4,  it 
being  one  of  the  X-ray  photographs  taken 
by  him  of  the  plaintiff's  right  wrist  and 
hand,  shows  that  a  small  scale  of  the  sty- 
loid process  of  the  ulna  was  detached  by  a 
rupture  of  the  internal  lateral  ligament; 
that  this  is  the  only  fracture  shown  by  the 
picture;  that  by  "rupture  of  the  internal  lat- 
eral ligament,"  he  meant  a  "sprained  wrist."* 
He  further  testified  that  the  X-ray  photo- 
graphs tal^en  by  him  of  her  wrist  do  not 
show  a  Colles'  fracture,  nor  any  fracture  of 
the  radius.  On  being  asked  whether  the 
epiphyseal  line  is  shown  in  the  photographs 
he  then  had,  answered,  "It  shows  on  one." 
Then  being  asked  whether  it  shows  on  No. 
5,  answered,  that  in  ordinary  daylight  it  is 
very  hard  to  tell,  but  "should  say  there  was 
a  slight  trace  of  the  epiphyseal  line."  In 
cross-examination  the  witness  testified  re- 
sponsively  [261]  to  questions,  that  he  had 
taken  some  fifty-six  dozen  of  X-ray  pictures 
since  early  in  May;  that  (other  than  those 
taken  of  plaintiff's  wrist  and  hand)  none  of 
them  were  present,  they  being  at  his  home 
in  Brattleboro;  that  he  could  not  tell  ex- 
actly, but  perhaps  approximately  twenty  or 
thirty  of  them  had  been  of  radii.  Being 
asked  if  he  would  produce  them,  answered^ 
"If  the  court  so  instructs."  In  answer  to 
the  question  whether  he  had  any  photograph 
in  his  possession  showing  the  epiphyseal  line 
with  the  X-ray  process,  he  said  he  could  not 
say  without  looking  through  the  plates.  He 
was  then  asked  if  he  would  produce  an  X-ray 
plate  which  he  had  in  his  possession,  taken 
by  him  of  a  radius,  showing  the  epiphyseal 
line,  and  answered,  "If  the  court  so  orders." 
The  court  stated  that  the  plates  made  by 
the  witness  under  plaintiff's  direction  were 
in  the  case,  and  were  proper  evidence  of 
whatever  is  shown  by  them;  but  refused  to 
order  the  witness  to  produce  the  other  pic- 
tures called  for,  noting  an  exception  for  the 
plaintiff.  The  refusal  of  the  court  to  order 
the  production  of  any  X-ray  plates  not  con- 
nected in  any  way  with,  or  relating  to,  mat- 
ters in  the  case  on  trial;  was  not  error.  In  re 
Barney,  cited  above.  They  were  wholly  col- 
lateral to  the  issue,  and  the  plaintiff  waft 
bound  by  the  answers  of  the  witness  concern- 
ing them,  or  what  is  shown  by  them.  Lewis 
V.  Barker,  55  Vt.  21;  Gregg  v.  Willis.  71  Vt. 
313,  45  Atl.  229;  Comstock  v.  Jacobs,  84  Vt. 
277,  78  Atl.  1017,  Ann.  Cas.  1913A  679. 

V.  Dr.  Aldrich  and  other  expert  medical 
witnesses  called  by  defendant,  testified  in  ef- 
fect that  the  X-ray  plates  Nos.  2,  3,  4,  and 
5,  show  the  epiphyseal  line.  In  rebuttal  the 
plaintiff  showed   by   Dr.  Carpenter  that   on 
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the  preceding  day  he  was  requested  by  plain- 
tiff's attorneys  to  take  an  X-ray  photograph 
of  a  pair  of  normal  wrists,  and  that  he  had 
done  so.  The  plaintiflT  then  offered  the  X-ray 
photograph  so  taken,  for  the  purpose  (1) 
of  rebutting  the  defendant's  evidence  that 
the  radii  shown  by  the  X-ray  plates  in  evi- 
dence, are  normal;  (2)  of  rebutting  the  tes- 
timony given  in  defence  that  the  epiphyseal 
line  appears  on  the  X-ray  plates  (in  the 
case)  of  the  radii;  and  (3)  of  showing  nor- 
mal radii,  the  condition  and  appearance  of 
normal  radii,  to  rebut  the  testimony  of  de- 
fendant's witnesses  that  the  radii  shown  by 
the  X-ray  plates  in  evidence,  show  normal 
conditions.  The  offer  was  excluded  and  ex- 
ception noted.  This  ruling  was  not  errone- 
ous for  two  reasons,  if  not  more:  (a)  The 
receipt  of  [262]  the  photograph  offered  would 
have  raised  many  collateral  and  immaterial 
issues,  such  as  whether  the  wrists  there  rep- 
resented were  in  fact  normal;  whether  the 
age  of  the  person  whose  wrists  were  shown 
was  such  as  to  make  his  or  her  wrists  fair- 
ly and  reasonably  similar  to  the  normal 
wrists  of  the  plaintiff;  whether  the  photo- 
graph was  taken  in  a  manner  fairly  to  rep- 
resent the  wrists  of  the  person  in  all  respects 
material  to  the  purposes  for  which  it  was 
offered,  etc.  On  all  the  questions  so  raised, 
evidence  would  have  been  admissible,  and 
thereby  numerous  immaterial  collateral  is- 
sues would  follow,  bearing  no  relevancy  to 
any  question  before  the  trial  court.  In  re 
Barney,  cited  above,  (b)  The  X-ray  photo- 
graph offered  was  the  result  of  an  experi- 
ment entirely  outside  the  case.  This  photo- 
graph was  admissible  only  in  the  discretion 
of  the  trial  court,  and  the  wisdom  of  its  ex- 
clusion is  obvious  from  the  immaterial  col- 
lateral issues  likely  to  arise  if  it  were  ad- 
mitted. Ide  V.  Boston,  etc,  R.  Co.  83  Vt.  66, 
74  Atl.  401;  Thompson  v.  Columbian  Nat.  L. 
Ins.  Co.  114  Me.  1,  96  Atl.  229.  See  Hard- 
wick  Sav.  Bank,  etc.  Co.  v.  Drenan,  72  Vt. 
438,  48  Atl.  645. 

VT.  The  plaintiff  made  requests  for  addi- 
tional findings  of  fact,  and  took  exceptions 
to  findings  made.  But  inasmuch  as  a  new 
trial  is  granted  because  of  error  in  exclud- 
ing evidence,  the  exceptions  to  the  findings 
of  fact  become  immaterial. 

Judgment  reversed  and  cause  remanded. 


NOTE. 

The  reported  case  discusses  several  phases 
of  the  admissibility  of  X-ray  photographs  to 
show  the  nature  and  extent  of  a  fracture 
of  an  arm.  It  is  held  that  such  photographs 
are  admissible  on  the  same  terms  as  common 
photographs  and  may  be  verified  by  the  tes- 
timony of  the  person  who  took  them  or  by 


the  testimony  of  others  who  can  state  tbat 
the  object  sought  to  be  shown  is  fairly  rep- 
resented. Accordingly  it  is  held  that  one 
X-ray  photogntph  may  be  identified  as  rep- 
resenting the  injury  in  issue  by  comparison 
with  other  similar  photographs  identified 
by  the  person  who  took  them.  It  is  also 
held  that  where  the  issue  is  whether  a  CoUes 
fracture  of  an  arm  exists,  and  X-ray  photo- 
graphs of  that  arm  are  introduced  to  show 
the  fact,  it  is  not  proper  to  admit  photo- 
graphs of  normal  arms  for  comparison,  since 
such  proof  tends  to  raise  a  collateral  issue. 
The  subject  of  X-ray  photographs  as  evidence 
is  discussed  in  the  notes  to  State  v.  Mathe- 
son,  as  reported  in  8  Ann.  Cas.  430,  and  114 
Am.  St.  Rep.  427;  and  Prescott,  etc.  R.  Co. 
▼.  Franks,  Ann.  Cas.  1916A  773. 
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Labor  Laws  —  Limiting  Hours  of  Labor 
for  Females  ^  Validity  of  Statute. 

Chapter  45,  Laws  1915,  limiting  hours  of 
labor  for  females,  is  unconstitutional,  so  far 
as  applying  to  restaurants,  as  class  legisla- 
tion, under  Const.  U.  S.  Amend.  14,  because 
applying  to  all  hotels  and  restaurants  except 
those  "operated  by  railroad  companies;''  the 
distinction  being  an  arbitrary  and  unreason- 
able one. 

[See  note  at  end  of  this  case.] 

Same. 

Such  statute  is  unconstitutional,  so  far  as 
applying  to  restaurants,  as  violating  Const, 
art.  1,  §  34,  providing  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion. 

[See  note  at  end  of  this  case.] 

Same. 

Such  statute  is  unconstitutional,  so  far 
as  applying  to  restaurants,  as  contravening 
Const,  art.  3,  §  27,  providing  that  in  all  cases 
where  a  general  law  can  be  mac^e  applicable 
no  special  law  shall  be  enacted. 

[See  note  at  end  of  this  case.] 

Case  reserved  from  District  Court,  Laramie 
county:     MsnTZEB,  Judge. 

Criminal  information  against  William  L 
Le  Barron,  defendant.  Questions  reserved 
and  certified  to  Supreme  Court.     The  facts 
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are  stated  in  the  opinion.     Questions  an- 

SWEBED  IN  AFFUUCATIVB. 

D,  8,  Preston  for  State. 
Donatekr^mm  <£  Men4gw  for  defendant. 

[523]  Bbabd,  J.— a  criminal  information 
waa  filed  in  Ihe  district  court  of  Laramie 
county  by  the  county  and  prosecuting  attor- 
ney,  diarging  the  defendant,  -William  I. 
LeBarron,  with  having  on  the  12th  day 
of  October,  aj>.  1915,  at  the  county  of 
[524-]  Laramie,  in  the  state  of  Wyoming,  un- 
lawfully employed  one  Zella  Michaels,  a 
female,  to  work  in  a  restaurant  conducted  by 
him,  for  more  than  ten  hours  in  one  day, 
contrary  to  the  statute,  &c. 

The  defendant  demurred  to  the  information 
on  the  ground  that  the  statute  (Chapter  45 
of  the  Session  Laws  of  W^yoming  for  the  year 
1915)    is  unconstitutional  and  void. 

The  matter  comiiig  on  for  hearing,  the 
district  court  found  that  the  issues  of  law 
arising  on  said  demurrer  involved  important 
and  difficult  constitutional  questions,  a  deci- 
sion of  which  were  necessary  in  said  action, 
reserved  and  .certified  to  this  court  the  fol- 
lowing questions  for  its  decision: 

"Ist.  Is  Chapter  45  of  the  Session  Laws 
of  Wyoming  for  the  year  1915,  being  'An 
Act  to  limit  the  hours  of  labor  for  females, 
and  providing  penalties  for  violation  thereof,^ 
unconstitutional  as  being  class  legislation?" 

"2nd.  Is  the  said  chapter  unconstitutional 
and  in  contravention  of  Section  34,  of  Article 
1,  of  the  Constitution  of  the  State  of  Wy- 
oming, in  that  said  act  is 'a  law  of  general 
nature  and  does  not  have  a  uniform  opera- 
tion?" 

"3rd.  Did  the  Legislature  of  the  State  of 
A^yoming  in  the  passing  of  said  act,  con- 
travene Section  27,  of  Article  3,  of  the  Con- 
stitution of  the  State  of  Wyoming,  which 
provides  that  in  all  cases  where  a  general 
law  can  be  made  applicable,  no  special  law 
shall  be  enacted?" 

The  said  Chapter  45,  S.  L.  1915,  is  as  fol- 
lows: 

"Section  1.  No  female  shall  be  employed, 
or  suffered  or  permitted  to  work  in  any 
manufacturing,  mechanical,  printing,  baking, 
laundering,  or  canning  establishment,  or 
hotel,  or  telephone  exchange,  restaurant^ 
theater  or  place  of  public  amusement,  more 
than  fifty-six  hours  in  any  one  week,  nor 
more  than  ten  hours  in  any  one  day,  and 
such  working  hours  shall  not  extend  over  a 
longer  period  than  twelve  hours  in  any  one 
day,  and  the  continuous  period  of  employ- 
ment without  rest  shall  not  be  for  a  period 
of  hours  longer  than  six,  and  that  the  period 
specified  by  the  word  'lunch,'  shall  not  be 
less  than  one-half  hour  nor  more  than  for 
two  hours;  [525]  nor  shall  there  be  included 


in  any  one  week  more  than  two  days  of  ten 
hours  each." 

"Sec  2.  The  provisions  of  Section  1,  of 
this  act,  shall  not  apply  to  telephone  offices 
or  exchanges,  employing  three  females,  or 
less,  or  to  hotels  and  restaurants  operated 
by  railroad  companies." 

"Sec.  3.  The  employment  of  any  female 
for  a  longer  time  in  any  day  or  in  any  week 
than  as  so  provided  in  Section  1,  of  this  act, 
shall  be  deemed  a  violation  of  this  act,  and 
any  person,  firm  or  corporation  so  violating 
the  provisions  hereof,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  convictioh  there- 
of shall  be  punished  by  a  fine  of  not  less 
than  twenty- five  dollars  ($25.00),  nor  more 
than  one  hundred  dollars  ($100.00),  or  by 
imprisonment  in  the  county  jail  for  a  period 
of  not  less  than  thirty  (30)  days  or  more 
than  ninety  (90)  days,  or  by  both  such  fine 
and  imprisonment.  Provided  further  that 
each  and  every  violation  shall  constitute  a 
separate  offense." 

The  constitutional  provisions  mentioned  in 
the  questions  are  as  follows: 

"Section  34,  Article  1.  All  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation." 

"Section  27,  Article  3.  The  legislature  shall 
not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say: 
.  .  .  granting  to  any  corporation,  asso- 
ciation or  individual,  the  right  to  lay  down 
railroad  track,  or  any  special  or  exclusive 
privilege,  immunity  or  franchise  whatever. 
.  .  .  In  all  other  cases  where  a  general 
law  can  be  made  applicable  no  special  law 
shall  be  enacted." 

The  question  as  to  whether  or  not  the 
statute  under  consideration  is  "class  legisla- 
tion," also  arises  under  the  provisions  of  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States  which  provides,  "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  law." 

[526]  That  the  legislature  may  by  law 
reasonably  regulate  the  hours  of  labor  of 
females  employed  in  restaurants  is  not  dis- 
puted or  in  controversy  in  this  case;  nor  is 
it  contended  that  the  hours  of  such  employ- 
ment as  fixed  by  the  statute  are  unreasonable. 
The  purpose  of  the  statute  is  plainly  to  pro- 
tect the  health  of  such  employees;  and  the 
sole  question  here  is,  does  the  statute  un- 
lawfully discriminate  between  employees  of 
the  same  class? 

By  the  first  section  of  the  act  restaurants 
are  designated  among  the  several  classes  of 
business  in  which  the  hours  of  employment 
of    females    is    regulated,    and    includes    all 
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restaurants  whether  large  or  small,  and  by 
'whomsoever  conducted.  It  is  a  separate  and 
distinct  branch,  kind,  or  class  of  business, 
and  is  so  specified  in  the  act.  And  if  that 
section  of  the  act  stood  alone  we  would  not 
hesitate  to  hold  it  constitutional;  but  it  is 
with  the  exception  from  the  operation  of 
that  section  of  "restaurants  operated  by  rail- 
road companies"  with  which  we  have  to  deal. 
It  is  this  exception  or  selection  from  a  gen- 
eral class,  of  particular  restaurants,  which 
renders  the  act  with  respect  to  restaurants — 
and  that  is  all  we  are  considering  in  this  case 
— ^unconstitutional  if  it  is  so. 

As  to  classifications  which  are  permitted 
and  which  do  not  violate  constitutional  pro- 
visions it  is  the  uniform  rule  that  the  reason 
for  the  classification  must  inhere  in  the 
subject-matter,  and  must  be  natural  and 
substantial)  and  must  be  one  suggested  by 
necessity,  by  such  difference  in  the  situation 
and  circumstances  of  the  subjects  as  to 
suggest  the  necessity  or  propriety  of  different 
legislation  with  respect  to  them.  (6  R.  G.  L. 
Sec.  374.)  Or,  as  well  stated  in  State  v. 
Hammer,  42  N.  J.  L.  435,  "The  true  principle 
requires  something  more  than  a  mere  desig- 
nation by  such  characteristics  as  will  serve 
to  classify,  for  the  characteristics  which  thus 
serve  as  a  basis  of  classification  must  be  of 
such  a  nature  as  to  mark  the  objects  so 
designated  as  peculiarly  requiring  exclusive 
legislation.  There  must  be  substantial  dis- 
tinction, having  a  reference  to  the  subject- 
matter  of  the  proposed  legislation,  between 
the  objects  or  places  embraced  in  such  legis- 
lation and  the  objects  [527]  or  places  ex- 
cluded. The  marks  of  distinction  on  which 
the  classification  is  founded  must  be  such, 
in  the  nature  of  things,  as  will,  in  some 
reasonable  degree,  at  least,  account  for  or 
justify  the  restriction  of  the  legislation." 
That  principle  is  fully  sustained  by  the 
decision  of  the  Supreme  Court  of  the  United 
States  (Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  22  S.  Ct.  431,  46  U.  S.  (L.  ed.) 
679),  where  the  decisions  are  cited  and  re- 
viewed. 

Keeping  in  mind  the  purpose  of  the  act 
under  consideration — the  protection  of  the 
health  of  females  employed  in  restaurants 
by  a  regulation  of  the  hours  of  their  employ- 
ment— there  is  nothing  appearing  either  upon 
the  face  of  the  act,  the  pleadings,  or  in  our 
own  observation  (if  we  may  take  that  into 
consideration)  rendering  restaurants  operat- 
ed by  railroads  companies  any  more  health- 
ful to  females  therein  employed  than  in  those 
conducted  by  private  individuals  or  other 
companies  or  corporations.  It  is  a  matter 
of  common  and  general  knowledge  that  most 
of  the  female  employees  in  restaurants  are 
waitresses;  and  the  kind  and  character  of 
the  labor  performed  in  each  is  the  same.    It 


is  no  doubt  true  that  in  some  there  may  b» 
more  conveniences  for  service  than  in  othere; 
the  distance  between  the  place  where  the  food 
is  prepared  and  where  it  is  served  may  differ; 
what  may  be  termed  the  rush  hours  may^ 
vary  in  the  different  places,  and  some  may 
be  more  liberally  patronized  than  others; 
but  those  are  matters  which,  we  dare  say^ 
vary  as  much  between  different  restaurants 
operated  by  others  than  railroad  companiea,. 
as  between  those  operated  by  railroad  com- 
panies and  other  persons;  and  undoubtedly 
similar  differences  exist  between  the  various 
restaurants  operated  by  railroad  companies. 
But  those  are  not  substantial  distinctiona 
having  reference  to  the  subject-matter  of 
the  legislation.  The  class  of  business  is  the 
same  in  each,  and  the  kind  of  labor  required 
is  the  same.  A  waitress  in  a  restaurant 
operated  by  a  Railroad  company  is  entitled 
to  the  same  consideration  in  law,  and  the 
same  safeguards  to  her  health  as  one  em- 
ployed in  a  restaurant  conducted  by  a  de- 
partment store  or  a  private  individual.  It 
has  also  been  held  that  "the  [528]  legislature 
cannot  take  what  might  be  termed  a  natural 
class  of  persons,  split  that  class  in  two,  and 
then  arbitrarily  designate  the  dissevered  fac- 
tions of  the  original  unit  as  two  classes,  and 
thereupon  enact  different  rules  for  the  gov- 
ernment of  each."  (6  R.  C.  L.  Sec.  375; 
State  V.  Julow,  129  Mo.  163,  31  S.  W.  781, 
29  L.R.A.  257,  50  Am.  St.  Rep.  443;  State 
V.  Miksicek,  225  Mo.  661,  126  S.  W.  607, 
135  Am.  St.  Rep.  597)  in  which  case  a  law 
was  held  to  violate  a  provision  of  the  Mis- 
souri constitution  similar  to  Section  27  of 
Article  3  of  our  constitution,  and  also  of  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  because  it  discriminated 
between  biscuit,  bread  and  cake  bakeriea, 
and  pie,  pastry  and  cracker  bakeries.  In 
Bailey  v.  People,  190  111.  28,  60  N.  E.  98, 
54  L.R.A.  838,  83  Am.  St.  Rep.  116,  a  sUtute 
of  that  state  was  held  unconstitutional  which 
prohibited  more  than  six  persons  from  sleep- 
ing in  the  same  room  at  the  same  time  in 
"lodging  houses,"  but  not  including  inns, 
hotels,  taverns  and  boarding  houses,  because 
it  discriminated  against  lodging  house  keep- 
ers as  a  class,  and  deprived  them  of  liberty 
and  a  property  right  which  other  persons 
engaged  in  business  of  the  same  general  char- 
acter and  similarly  conducted  might  freely 
exercise  without  let  or  hindrance.  See  also 
State  V.  VVagener,  69  Minn.  206,  72  N.  W. 
67,  38  L.R.A.  677,  65  Am.  St.  Rep.  565; 
State  V.  W.  W.  Robinson  Co.  84  Wash.  246, 
146  Pac.  628.  In  the  case  before  us,  by  the 
first  section  of  the  act,  restaurants  are  desig- 
nated as  a  class,  for  the  female  employees  in 
which  the  l^slature  deemed  protection  nec- 
essary, by  limiting  the  hours  of  employment. 
It,  then,  by  the  second  section  of  the  aet» 
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selects  certain  .  restaurants^  included  in  the 
general  or  natural  classiflcation,  and  exempts 
them  from  the  operation  of  the  act,  not  on 
account  of  any  substantial  difference  or  dis- 
tinction in  the  kind  or  character  of  the  labor 
required  of  those  employed,  or  because  it  is 
more  healthful  to  work  in  a  restaurant 
operated  by  a  railroad  company  than  in  one 
conducted  by  others;  but  because,  as  con- 
tended by  the  Attorney  General,  railroad 
restaurants  ''are  operated  for  the  benefit 
and  convenience  of  the  passenger  traffic  trav- 
eling to  and  [529]  fro  over  the  different  rail- 
roads, and  for  the  benefit  and  convenience  of 
the  employees  thereof,"  and  for  that  reason, 
it  is  argued,  they  differ  materially  from 
other  restaurants.  But  that  leaves  out  of 
consideration  the  purpose  of  the  enactment. 
It  is  not  a  statute  to  promote  the  convenience 
of  the  traveling  public  or  the  employees  of 
railroads;  but  to  protect  the  health  of  fe- 
males employed  in  restaurants.  And  we 
apprehend  that  the  health  of  a  female  may 
be  as  seriously  injured  or  impaired  by  work- 
ing overtime  for  the  benefit  and  convenience 
of  the  traveling  public,  or  railroad  employees, 
in  a  restaurant  operated  by  a  railroad  com- 
pany, as  in  any  other.  But  if  the  reasons 
advanced  by  the  Attorney  General  were  to  be 
held  sufficient  as  a  basis  for  classification, 
the  exception  is  not  limited  to  restaurants 
conducted  solely  for  the  benefit  and  conven- 
ience of  the  traveling  public  and  railroad 
employees,  but  includes  all  restaurants  operat- 
ed by  railroad  companies.  We  are,  therefore, 
of  the  opinion  that  the  statute  in  question 
arbitrarily  and  without  any  substantial  basis 
therefor  discriminates  between  those  engaged 
in  the  same  class  of  business;  that  it  deprives 
restaurant  keepers,  other  than  railroad  com- 
panies, of  the  equal  protection  of  the  law  and 
imposes  upon  them  and  their  employees  bur- 
dens not  imposed  upon  railroad  companies 
engaged  in  the  same  class  of  business  and  in 
substantially  the  same  situation;  that  it  is 
class  legislation  and  does  not  operate  un- 
iformly upon  all  of  the  same  class,  and  in 
so  far  as  it  applies  to  the  hours  of  labor  in 
restaurants — ^that  being  the  only  question 
before  us — it  is  unconstitutional  and  void. 

We  are  not  unmindful  of  the  rule  that  a 
statute  should  not  be  held  to  be  unconsti- 
tntional  unless  it  clearly  appears  to  be  so. 
But  in  this  case  there  does  not  appear  to 
us  to  be  such  .natural  or  substantial  dis- 
tinction, having  reference  to  the  subject- 
matter  of  the  legislation,  between  the 
restaurants  included  within  and  those  ex- 
cepted from  the  operation  of  the  act  as  to 
constitute  a  basis  for  classification.  With 
reference  to  the  other  exceptions  contained 
in  the  second  section  of  the  act,  in  the  opin- 
ion of  the  writer,  they  are  not  involved  in 
the  present  case  and  as  to  them  he  expresses 


no  [530]  opinion.  In  response  to  the 
reserved  questions,  in  so  far  as  the  statute 
applies  to  restaurants,  we  answer  each  of 
said  questions  in  the  affirmative. 

Potter,  C.  J.,  concurs. 

Scott,  J.,  did  not  participate  in  the  de- 
cision. 

Poms,  C.J.  (oofuyurrmg), — I  concur  in 
the  conclusion  that  to  the  extent  of  the  pro- 
visicm  of  the  statute  in  question  with  relation 
to  restaurants  it  is  unconstitutional  for  the 
reasons  stated,  but  I  go  further  than  that. 
It  is  contended  that  the  entire  statute  is  void 
because  of  each  of  the  exceptions  named  in 
Section  2,  and  I  think  that  matter  should  be 
passed  upon  and  that  the  whole  question  of 
the  constitutionality  of  the  statute  is  before 
us  for  consideration  and  decision.  The  ob- 
jection to  the  statute  upon  which  its  provi- 
sions as  to  restaurants  are  held  invalid  ap- 
plies also  to  the  provision  therein  relating 
to  hotels.  But  in  other  respects  the  statute, 
in  my  opinion,  is  a  valid  exercise  of  legis- 
lative power  and  is  a  valid  and  constitutional 
statute.  The  provision  of  the  statute  that 
it  shall  not  apply  to  telephone  offices  or  ex- 
changes employing  three  females  or  less  may 
be  based,  I  think,  upon  a  reasonable  ground, 
and  the  classification  in  that  respect  could 
not  be  held  unreasonable  and  ■  would  not  in- 
validate the  statute.  The  statute,  in  my 
opinion,  might,  without  being  unconstitution- 
al for  that  reason,  have  excluded  hotels  and 
restaurants,  and  therefore  the  provision  with 
reference  to  hotels  and  restaurants  may  be 
separated  from  the  remainder  of  the  statute, 
and  that  part  held  and  declared  to  be  in- 
valid without  affecting  the  validity  or  con- 
stitutionality of  the  remainder  of  the  statute. 
And  I  do  not  think  the  exception  as  to  ho- 
tels and  restaurants  renders  the  provisions 
of  the  act  or  statute  as  to  employment  in 
other  pursuits  or  establishments  invalid.  I 
hold,  therefore,  that  while  the  statute  must 
be  held  invalid  so  far  as  it  regulates  the  em- 
ployment of  females  in  hotels  and  restau- 
rants, it  is  in  all  other  respects  valid  and 
constitutional. 


KOTB. 

An  act  limiting  the  hours  of  labor  of  fe- 
males is  in  the  reported  case  held  to  be  in- 
valid at  least  so  far  as  it  applies  to  hotels 
and  restaurants  because  of  a  proviso  except- 
ing from  the  act  females  employed  in  hotels 
and  restaurants  operated  by  railroads.  The 
constitutionality  of  statutes  limiting  the 
length  of  a  day's  labor  is  discussed  in  the 
notes  to  Com.  v.  Riley,  Ann.  Cas.  1912D  388; 
and  State  v.  Barba,  Ann.  Cas.  1914D  1281. 
See  also  the  more  recent  case  of  State  v. 
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Bunting,  Ann.  Cas.  1916C  1003.  As  to  the 
validity  of  a  statute  regulating  the  employ- 
ment of  adult  females  iUx  respects  other  than 
number  of  hours  of  labor,  see  the  notes  to 
People  V.  Williams,  as  reported  in  12  Ann. 
Cas.  798,  and  121  Am.  St.  Rep.  854;  Quong- 
Wing  V.  Rex,  Ann.  Cas.  1914D  523;  and  Peo- 
ple V.  Charles  Schweinler  Press^  Ann.  Cas. 
1916D  1069. 


GREENWOOD 

V. 

ROYAL  NEIGHBORS  OF  AMERICA. 

Virginia  Supreme  Court  of  Appeals — January 

13,  1916. 

118  Va.  329;  87  S.  E,  681. 


Appeal  and  Error  —  Review  of  Facta  — 
Appeal  from  Judgment  on  Demurrer 
to  Evidence. 

In  reviewing  the  evidence,  on  yrrit  of  error 
to  review  a  judgment  on  defendant's  demurrer 
to  plaintiff's  evidence,  the  court  must  accept 
as  established  by  plaintiff  whatever  the  jury, 
as  reasonable  men,  might  have  concluded  from 
the  evidence. 

Ifife  Insurance'  —  Reinstatement  — 
Good  Health  of  Insured  —  Sufficiency 
of  Evidence. 

In  an  action  against  a  fraternal  heneiioiory 
society  on  a  benefit  certificate,  whether  the 
member,  when  applying  for  reinstatement, 
was  not  in  good  health,  is  held  to  be  for  the 
jury  under  the  evidence. 

Construction  of  Policy  —  Fraternal 
Benefit  Insurance. 

The  beneficiary  of  a  fraternal  benefit  soci- 
ety's certificate  is  entitled  to  a  liberal  and 
favorable  interpretation  of  the  contract;  for, 
although  fraternal  benefit  societies  are  usu- 
ally dealt  with  more  liberally  in  some  respects 
than  ordinary  insurance  companies,  they  are 
subject  to  the  same  rules  of  law  and*  con- 
struction as  other  companies  in  regard  to 
their  contracts  for  life  insurance. 

Reinstatement  —  Warranty  of  "Good 
Health"  —  Wl&at  Constitutes  Breach. 

Where  a  member  of  a  fraternal  benefit  so- 
ciety allows  her  certificate  to  lapse  for  non- 
payment of  dues,  and  thereafter,  applying 
for  reinstatement,  warrants,  under  the  terms 
of  the  certificate,  that  she  is  in  good  health, 
being,  in  fact,  without  knowledge  that  she 
was  suffering  from  valvular  disease  of  the 
heart,  there  is  no  breach  of  her  warranty  of 
**good  health,"  a  phrase  which,  used  in  its 
common  and  ordinary  sense  by  a  person 
speaking  of  his  own  condition,  implies  a 
state  of  health  unimpaired  by  any  serious 
malady  of  which  the  person  himself  is  con- 


scious ;  the  warranty  covering  only  knowingly 
false  statements  relating  to  health; 
[See  note  at  end  of  tiiis  case.] 

Error  to  Law  and  Equity  Court  of  City 
of  Hoanoke. 

Action  by  Thos.  C.  Greenwood,  plaintiff, 
against  Royal  Neighbors  of  America,  defend- 
ant. Judgment  for  defendant.  Plaintiff 
brings  error.  The  facts  are  stated  in  the 
opinion.    Reversed. 

R,  H.  Willis  for  plaintiff  in  error. 
Poindexter  do  Hoptoood  for  defendant  in 
error. 

[330]  Kellt,  J. — This  case  is  here  upon  a 
writ  of  error  to  a  judgment  rendered  against 
the  plaintiff  in  the  court  below  on  a  demurrer 
to  evidence  by  the  defendant. 

On  the  8th  of  December,  1004,  the  Royal 
neighbors  of  America,  a  fraternal  ben^ciary 
society,  accepted  Laura  C.  Greenwood  as  a 
member  and  issued  to  her  a  benefit  certificate 
(or  life  insurance  policy)  in  which  her  hus- 
band, Thos.  C.  Greenwood,  was  named  as 
beneficiary.  From  that  time  until  January, 
1913,  she  kept  her  monthly  dues  paid,  with 
an  occasional  temporary  delinquency  which  in 
each  instance  was  made  good  and  which  in 
no  instance  was  the  subject  of  any  question. 
She  failed  to  pay  in  January,  1913,  but  in 
the  following  month  paid  up  in  full,  and 
thereafter  kept  up  her  dues  until  her  death 
in  April,  1913. 

The  certificate,  read  together  with  the  by- 
laws which  were  made  a  part  thereof,  pro- 
vided that  failure  to  pay  any  monthly  assess- 
ment should  operate  to  suspend  the  holder 
from  membership  in  the  society;  that  during 
such  suspension  the  certificate  should  be  void, 
and  that  the  member  so  suspended  might  be 
reinstated  ''by  the  payment,  within  sixty  days 
from  the  date  of  suspension,  of  all  arrearages 
.  .  .  provided,  however,  that  said  member 
is  in  good  health  at  the  time  of  such  action 
to  reinstate,  and  that  whenever  assessments 
are  so  tendered  by  a  [331]  member  for  the 
purpose  of  reinstatement,  such  tender  shall 
be  construed  and  held  as  a  full  warranty  by 
said  member  that  he  or  she  is  then  in  good 
health."    (Italics  ours.) 

At  the  date  of  Mrs.  Greenwood's  action  for 
reinstatement,  and  from  that  time  until  the 
night  before  her  death,  she  appeared  to  be 
in  perfect  health.  From  the  middle  of  De- 
cember until  the  latter  part  of  February  she 
suffered  from  an  attack  of  grippe,  which  is 
not  claimed  to  be  material,  and  with  that 
exception  there  is  no  evidence  to  slrow  that 
there  was  anything  in  her  condition  to  in- 
dicate ill  health.  The  inference  is  that  she 
was  apparently  well,  from  the  fact  that  ho* 
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family  physician,  i>r.  Jamisoii)  had  not  at- 
tended her  for  any  purpose  for  about  three 
years  prior  to  her  death.  He  had,  however, 
about  four  years  prior  to  her  death,  been 
consulted  by  her  and  found  that  she  had  what 
he  said  was,  "to  the  best  of  his  knowledge," 
valvular  heart  disease,  and  thereafter  he  "saw 
her  off  and  on  during  that  year."  In  her  last 
illness  Dr.  Gill  first  attended  her  because 
Br.  Jamison  was  not  at  the  time  available. 
This  was  early  in  the  morning  of  the  day  of 
her  death.  Her  illness,  as  Dr.  Gill  thought, 
from  the  manner  in  which  she  was  suffering, 
was  acute  indigestion.  He  gave  her  tempo- 
rary relief,  but  made  no  physical  examination, 
and  did  not  see  her  again.  Dr.  Jamison  taking 
charge  of  the  case  later.  She  died  late  in  the 
afternoon  of  the  day  on  which  she  became  ill. 
Dr.  Jamison  testified  tliat  she  died  of  valvu- 
lar heart  disease;  that  this  is  an  incurable 
disease,  and  that  he  would  say,  therefore, 
that  she  had  it  in  , January  and  February, 
1913. 

The  ground  upon  which  the  defendant  rest- 
ed its  demurrer  to  the  evidence  was  the  al- 
leged breach  of  warranty  that  Mrs.  Greenwood 
was  "in  good  health"  when  she  paid  up  her 
arrearages.  The  first  question  arising  in  regu- 
lar order  upon  this  contention  turns  upon  the 
effect  of  Dr.  Jamison's  testimony.  All  of  the 
evidence  given  by  him  must  be  viewed  in  the 
light  of  the  following  facts  and  circumstances, 
some  of  which  have  rlready  appeared,  to  wit: 
His  original  diagnosis,  which  was  [332]  in- 
herently and  essentially  a  matter  of  opinion, 
was  moreover  stated  by  him  to  be  "to  the 
best  of  his  knowledge."  Although  he  was 
her  family  physician,  he  seems  not  to  have  in- 
formed her  of  his  opinion,  and  he  never  had 
occasion  to  treat  her  for  any  trouble  for 
three  years  prior  to  her  death.  Dr.  Gill, 
who  saw  her  in  the  incipiency  of  her  last 
illness,  thought  she  had  acute  indigestion. 
Her  husband  testified  that  she  had  ap- 
peared to  be  in  perfect  health.  In  this  state 
of  the  evidence,  we  are  not  prepared  to  say 
that  the  jury  were  bound  to  accept  Dr.  Jami- 
son's opinion  as  to  the  condition  of  her  health 
in  February,  1913.  On  behalf  of  the  plain- 
tiff in  error  much  stress  is  laid  on  the  fact 
that  Dr.  Gill  says  he  made  no  examination 
of  Mrs.  Greenwood  when  he  saw  and  treated 
her,  but  it  is  also  true  that  Dr.  Jamison  does 
not  state  that  he  at  any  time  made  a  physical 
examination.  He  says  that  she  came  to  him, 
four  years  before  her  death,  "suffering  with 
palpitation  of  the  heart  and  unable  to  get  her 
breath  properly  on  the  least  exertion."  In 
other  words,  so  far  as  their  statements  show, 
both  physicians  based  their  opinion  on  sub- 
jective symptons.  If  Dr.  Jamison,  the  family 
physician  for  years,  was  positively  satisfied 
four  years  before  her  death  that  Mrs.  Green- 
wood had  an  organic  heart  disease  which,  as 
his   testimony   plainly    shows,    might,    with 


proper  care  and  precaution,  cause  her  no 
particular  inconvenience  and  not  affect  her. 
natural  expectancy  of  life,  which,  on  the 
other  hand,  by  indiscretion  in  diet  or  ex- 
ercise, might  produce  her  death  at  any  mo- 
ment, it  is  inconceivable  that  he  would  not 
have  told  both  her  and  her  husband'  of 
that  fact,  and  yet  the  jury  would  have  been 
justified  in  believing  from  the  evidence 
that  he  did  not  tell  them.  It  seems 
clear  from  Mr.  Greenwood's  evidence  that  he 
did  not  know  it,  and  Dr.  Jamison  was  not 
questioned  upon  (his  vitally  important  point 
by  the  defendant,  whose  witness  he  was.  The 
point  was  vital  because  if  he  did  not  com- 
municate his  opinion  to  his  patient  it  can- 
not be  thought  that  he  was  sure  of  his  diag- 
nosis. (It  was  also  vital  because  of  its  bear- 
ing upon  the  construction  and  effect  of  the 
.[333]  alleged  warranty,  discussed  in  the  sec- 
ond branch  of  this  opinion.)  Upon  this  de- 
murrer the  court  must  accept  as  estabtished 
by  the  plaintiff  whatever  the  jury  as  reason- 
able men  might  have  concluded  from  the  evi- 
dence. It  was  a  reasonable  inference  that  Dr. 
Jamison  had  never  told  either  Mr.  or  Mrs. 
Greenwood  that  the  latter  had  an  incurable 
and  dangerous  heart  disease,  and  that  his 
reason  for  not  doing  so  was  that  he  himself 
had  not  originally  regarded  her  trouble  as  be- 
ing of  serious  consequence.  If  this  be  true, 
then  of  course  his  opinion  is  not  conclusive. 

Questions  of  this  character,  wherever  there 
is  any  discrepancy  in  the  testimony  or  doubt 
as  to  its  meaning,  should  be  left  to  the  jury. 
May  on  Insurance,  sec.  296;  Boos  v.  World 
Mut.  L.  Ins.  Co.  64  N.  Y.  237,  241;  Moulor 
V.  American  L.  Ins.  Co.  101  U.  S.  708,  710, 
25  U.  S.   (L.  ed.)   1077,  17  Cyc.  262. 

We  feel  that  we  might  safely  rest  the  de- 
cision upon  what  has  already  been  said,  but 
there  is  another  view  of  the  case  which  is 
conclusive  against  the  defendant,  and  which 
we  consider  of  sufficient  general  importance  to 
call  for  its  discussion.  The  jury,  in  our  opin- 
ion, might  properly  have  found  that  there 
was  no  breach  of  warranty,  even  if  they  had 
been  bound  to  accept  Dr.  Jamison's  theory 
of  the  case. 

Fraternal  benefit  societies,  while  usually 
dealt  with  more  liberally  in  some  respects  than 
ordinary  insurance  companies,  are  subject 
to  the  same  rules  of  law  and  construction  as 
other  companies  in  regard  to  their  contracts 
for  life  insurance.  Vance  on  Insurance,  sec. 
30,  p.  59.  The  beneficiary,  therefore,  is  en- 
titled to  a  liberal  and  favorable  interpreta- 
tion of  the  contract.  Vance  on  Insurance,  p. 
430;  Stratton  v.  New  York  L.  Ins.  Co.  115 
Va.  257,  270,  78  S.  E.  636. 

Construed  in  the  light  of  these  principles 
and  of  the  authorities  which  commend  them- 
selves to  us  as  being  based  upon  reason 
and  justice,  we  are  of  opinion  that  the  case 
is  with  the  plaintiff  in  error,  even  if  it  be 
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conceded  that  Dr.  Jamison's  diagnosis  was 
correct.  This  we  think  is  true  irrespective 
of  whether  the  [334]  automatic  provision 
of  the  by-laws,  heretofore  quoted,  relative 
to  the  "good  health*'  of  the  insured  be  re- 
garded as  a  warranty  or  as  a  repreaentation. 
The  jury,  we  have  seen,  might  well  have  found 
from  the  evidence,  and  indeed,  could  hardly 
have  failed  to  find,  that  Mrs.  Greenwood  did 
not  know  that  her  health  was  seriously  im- 
paired. The  by-law  in  question  contemplates 
a  reinstatement  of  delinquent  members,  if  they 
pay  up  within  sixty  days,  without  any  medical 
examination,  and  it  is  a  fair  and  reasonable 
conclusion  that  the  language  of  the  by-law, 
which  is  automatically  ascribed  to  them  every 
time  they  are  for  any  part  of  this  brief  sixty- 
day  period  in  arrears,  imports  no  more  than 
an  honest  statement  of  the  non-expert  opinion 
of  the  delinquent  members  as  to  their  state  of 
health.  The  answer  called  for  is  primarily 
and  -essentially  a  matter  of  opinion.  The 
phrase  ''good  health,"  as  used  in  its  common 
and  ordinary  sense  by  a  person  speaking  of 
his  own  condition,  undoubtedly  implies  a 
state  of  health  unimpaired  by  any  serious 
malady  of  which  the  person  himself  is  con- 
scious. When  one  says  he  is  in  good  health, 
he  does  not  mean,  and  nobody  understands 
him  to  mean  that  he  may  .not  have  a  latent 
disease  of  which  he  is  wholly  unconscious.  It 
is  doubtless  competent  for  a  life  insurance 
company^  in  its  policies,  to  take  the  expression 
^'good  health*'  out  of  its  conunon  meaning 
and  make  it  exclude  every  disease,  whether 
latent  and  unknown  or  not  (assuming  that 
any  person  would  ever  accept  a  policy  of  that 
kind),  but  it  must  do  so  in  distinct  and  un- 
mistakable language.  The  mere  statement 
by  a  party  that  he  fully  warrants  himself 
to  be  in  good  health  is  not  sufficient. 

"Good  health  means  apparent  good  health, 
without  any  ostensible,  or  known,  or  felt 
symptom  of  disorder,  and  does  not  exclude 
the  existence  of  latent  unknown  defects." 
May  on  Ins.  sec.  295,  p.  625. 

In  Schwarzbach  v.  Ohio  Valley  Protective 
Union,  25  W.  Va.  622,  657,  52  Am.  Rep.  227, 
233,  Judge  Green,  after  first  approving  the 
well  settled  rule  that  the  term  "warranty" 
does  not  in  itself  necessarily  [333]  convert  an 
expression  of  opinion  into  an  affirmance  of  a 
fact,  says:  ''But  sometimes  facts  are  stated 
by  the  insured,  which  the  insurer  must  from 
the  nature  of  the  fact  stated  have  known 
were  not  stated  as  facts  absolutely  true  and 
within  the  personal  knowledge  of  the  insured. 
When  the  fact  stated  is  of  this  description, 
on  the  principles  we  have  laid  down,  the  pol- 
icy should  not  be  avoided  merely  because  the 
statements  turn  out  afterward  to  be  in  point 
of  fact  untrue,  if  the  statement  was  made 
in  perfect  good  faith  and  with  the  full  be- 
lief, when  the  statement  was  made,  that  it 


was  true.  Of  this  character  would  be  a  state- 
ment in  an  application  that  the  insured  was 
of  'sound  body;'  for  of  eourse  the  insarer 
must  have  understood  such  a  statement  as 
made  not  upon  the  personal  knowledge  of  the 
insured,  but  upon  his  belief  from  all  the 
knowledge  he  had  of  his  constitution.  For 
of  course  men  sometimes  believe  they  are  of 
'sound  body,'  when  in  point  of  fact  they  have 
some  'internal  disease,'  which  in  its  character 
is  fatal.  When  such  a  statement  as  this  is 
made  in  an  application  for  a  life  policy  on 
the  principles  we  have  laid  d(}wn  the  policy 
is  not  forfeited,  if  the  statement  turns  out 
to  be  untrue,  if,  when  it  was  made,  the  in- 
sured believed  that  he  was  of  'sound  body'  and 
had  no  suspicion  that  he  was  the  subject  of 
an  'internal  disease'  fatal  in  its  character." 

Assuming,  as  we  do  for  the  sake  of  this 
discussion,  that  Mrs.  Greenwood  did  have 
valvular  heart  disease  when  she  sought  rein- 
statement, and,  assuming  further,  as  we  must 
upon  this  demurrer  to  evidence,  that  she  did 
not  know  it,  the  case  is  not,  so  far  as  she  and 
her  beneficiary  are  concerned,  different  from 
what  it  would  have  been  if  she  had  been 
affected  by  some  disease  which  was  not  dis- 
covered or  even  discoverable  otherwise  than 
by  a  post-mortem  examination.  It  certainly 
cannot  be  contended  with  any  show  of  reason 
or  authority  that  in  such  a  case  an  insurance 
policy  could  be  defeated  by  the  mere  state- 
ment of  the  insured  that  he  warranted  him- 
self in  good  health.  The  warranty  would 
have  to  go  further,  and  in  unmistakable 
terms  [336]  provide  against  unknown  im- 
pairment of  health.  As  was  said  by  Mr. 
Justice  Harlan  in  Moulor  v.  American  L.  Ins. 
Co.  Ill  U.  S.  336,  341,  4  S.  Ct.  466,  469, 
28  U.  S.  (L.  ed.)  447:  ''In  the  absence  of 
explicit,  unequivocal  stipulations,  requiring 
such  an  interpretation,  it  should  not  be  in> 
f erred  that  a  person  took  a  life  policy  with 
the  distinct  understanding  that  it  should  be 
void  and  all  premiums  paid  thereon  for- 
feited, if  at  any  time  in  the  past,  how- 
ever remote,  he  was,  whether  conscious  of 
the  fact  or  not,  affected  with  some  one  of 
the  diseases  mentioned  in  the  question  to 
which  he  was  required  to  make  a  cate- 
gorical answer.  If  those  who  organize  and 
control  life  insurance  companies  wish  to 
exact  from  the  applicant,  as  a  condition  prece- 
dent to  a  valid  contract,  a  guaranty  against 
the  existence  of  diseases,  of  the  presence  of 
which  in  his  system  he  has  and  can  have  no 
knowledge,  and  which  even  skillful  physicians 
are  often  unable,  after  the  most  careful  ex- 
amination, to  detect,  the  terms  of  the  con- 
tract to  that  effect  must  be  so  clear  as  to  ex- 
clude any  other  conclusion." 

Whether  the  language  be  that  of  a  war- 
ranty or  a  representation,  "Where  the  an- 
swer of  the  applicant  is  made  in  good  faith 
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and  relates  to  an  unknown  and  obscure  dis- 
ease, or  to  a  long  list  of  diseases,  some  of 
them  obscure,  the  courts  are  disposed  to  con- 
strue the  answer  as  relating  to  matter  of 
opinion  of  the  applicant  rather  than  to  mat- 
ter of  fact."    Richards  on  Ins.  (3d  ed.)  482. 

In  Blackman  v.  U.  S.  GaBualty  Co.  117 
Tenn.  578,  103  S.  W.  784,  the  application  of 
the  insured  contained  this  preliminary 
clause:  ''I  hereby  apply  for  s^  health  insur- 
ance policy,  to  be  based  on  the  following 
statements,  which  I  warrant  to  be  complete 
and  true;"  and  one  of  the  statements  referred 
to  was  this:  "I  am  .  .  .  free  from  any 
.  .  .  constitutional,  functional,  or  organic 
diseases,  ...  .  impairment  or  infirmity." 
It  developed  that,  unknown  to  him,  he  was 
then  in  the  first  stages  of  nephritis,  a  seri- 
ous kidney  disease  which  was  [337]  one  of 
the  diseases  specifically  insured  against  in  the 
policy.  It  was  held,  citing  a  long  line  of 
Tennessee  decisions,  that  the  answer  did 
not  avoid  the  policy,  the  court  in  its  opinion 
saying  that,  **a  statement  concerning  one's 
bodily  condition  with  respect  to  obscure  or 
undeveloped  disease  would  be  a  mere  matter 
of  opinion,  and  that  the  insured  would  not 
be  responsible  for  a  misrepresentation  as  to 
such  a  matter,  unless  he  had  reason  to  be- 
lieve that  the  misrepresentation  was  false." 

In  Owen  v.  Metropolitan  L.  Ins.  Co.  74  N. 
J.  L.  770,  67  Atl.  25,  122  Am.  St.  Rep.  413, 
certain  statements  and  answers  were  made 
warranties  by  the  terms  of  the  policy.  Among 
these  was  a  statement  by  the  insured  that  he 
had  never  had  certain  specified  diseases,  in- 
cluding "disease  of  the  heart."  There  was 
evidence  tending  to  show  that  a  man  of  the 
same  name  as  the  insured  had,  previous  to 
the  date  of  his  policy,  been  for  two  months 
in  a  hospital  under  treatment  for  organic 
heart  trouble.  The  identity  of  the  hospital 
patient  with  the  insured  was  questioned,  but 
the  opinion,  which  was  delivered  by  the 
present  Mr.  Justice  Pitney,  assumed  that 
there  was  sufiicient  evidence  of  identity 
to  carry  the  matter  to  the  jury,  and 
(with  striking  pertinency  to  the  instant 
case)  held  as  follows:  "The  declaration  in 
paragraph  2  of  the  application,  to  the  effect 
that  the  applicant  had  never  had  disease  of 
the  heart,  an  obscure  disease,  concerning 
which  the  insurer  should  know  that  the  ap« 
plicant  could  not  have  certain  knowledge 
saving  as  he  might  be  told  by  a  physician 
or  other  expert,  is  properly  to  be  construed 
as  a  warranty  only  of  the  "bonorfide  belief  and 
opinion  of  t^e  applicant.  Henn  v.  Metro- 
politan L.  Ins.  Co.  67  N.  J.  L.  310,  51  Atl. 
689;  Dimick  v.  Metropolitan  L.  Ins.  Co.  69 
N.  J.  L.  393,  55  Atl.  291,  62  L.R.A.  774.  Since 
the  case  is  devoid  of  evidence  to  show  that 
Owen  was  apprised  that  he  was  suffering 
from  heart  disease,  beyond  the  mere  fact  that 


he  was  so  sufferiing,  it  certainly  was  not 
conclusively  proved  that  his  howi^fide  belief  \ 
and  opinion  upon  the  subject  were  [338]  oth- 
erwise  than  as  warranted,  and  so  a  verdict 
could  not  properly  be  directed  in  favor  of  the 
defendant  on  this  ground,  even  if  the  identity 
of  Owen  the  insured  with  Owen  the  patient 
had  clearly  appeared." 

See  also  Minnesota  Mut.  L.  Ins.  Co.  v.  Link,. 
230  111.  273,  82  N.  W.  637;  Fidelity  Mut. 
L.  Ins.  Co.  V.  Jeffords,  107  Fed.  402, 
46  C.  C.  A.  377,  53  L.R.A.  193;  Ames  v. 
Manhattan  L.  Ins.  Co.  40  A  pp.  Div.  465,  68 
N.  Y.  S.  244,  a^mUng  167  N.  Y.  584,  60  N.  E. 
106 ;  Lakka  v.  Modern  Brotherhood  of  Ameri- 
ca, 163  la.  159,  143  N.  W.  613,  617,  49  L.R.A. 
(N.S.)   902. 

The  case  of  Bixler  v.  Modern  Woodmen  of 
America,  112  Va.  678,  72  S.  E.  704,  38  L.R.A. 
(N.S.)  571,  so  much  relied  upon  by  de- 
fendant in  error,  is  not  at  all  in  conflict  with, 
but  rather  tends  to  support  the  conclusion 
which  we  have  reached.  In  that  case  the 
opinion  brings  out  and  emphasizes  the  fact 
that  when  the  insured,  Bixler,  paid  up  his 
dues  for  reinstatement,  he  knew  that  he  had 
been  suffering  from  chronic  diabetes  for  two 
years  or  more. 

Our  conclusion  is  that  while  it  may  not 
have  been  true  that  Mrs.  Greenwood  was  free- 
from  a  serious  and  dangerous  organic  heart 
trouble  at  the  time,  her  statement  that  she 
was  "in  good  health"  was  true  in  the  sense 
in  which  her  beneficiary  is  entitled  to  have 
the  expression  construed,  and,  therefore,  that 
whether  her  statement  be  regarded  as  a  war- 
ranty or  as  a  representation,  the  result  is 
the  same  and  the  beneficiary  is  entitled  to 
recover  on   the   certificate.     This  we  think  • 
follows,  not  from  all,  but  from  the  best  con- 
sidered  authorities   on   the   subject,   and   it 
seems  to  us  to  be  the  right  of  the  case. 

The  judgment  complained  of  will  be  re- 
versed, the  demurrer  to  the  evidence  over- 
ruled, and  the  judgment  entered  in  this  court 
for  the  plaintiff. 

Reversed. 


NOTE. 

Constraotion  of  Representation  tbat 
Person  Applying  for  Reinstatement 
of  Insnranee  Is  ''in  Good  Health." 

The  cases  are  in  accord-  in  holding  that 
where  a  person  applies  for  the  reinstatement 
of  an  insurance  policy  and  represents  that  he 
is  "in  good  health,"  the  phrase  quoted  means 
reasonably  good  health  but  not  perfect  health 
or  entire  freedom  from  physical  ailments. 
Massachusetts  Ben.  L.  Assoc,  v.  Robinson, 
104  Ga.  256,  30  S.  E.  918,  45  L.R.A.  261; 
Court  of  Honor  v.  Dinger,  221  111.  176,  77  N. 
£.  557   (affirmmg  123  111.  App.  406)  ;  John- 
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son  V.  Modern  Woodmen  of  America,  160  111. 
App.  37;  Sieverts  v.  National  Benev.  Assoc. 
95  la.,  710,  64  N.  W.  671;  Peacock  v.  New 
York  L.  Ins.  Co.  20  N.  Y.  293.  And  see  the 
reported    case. 

Thus  in  Peacock  v.  New  York  L.  Ins.  Co. 
supra,  the  court  said:  "The  word  'health/  as 
ordinarily  used,  is  a  relative  term.  It  has 
reference  to  the  condition  of  the  body.  Thus 
it  is  frequently  characterized  as  perfect,  as 
good,  as  indifTerent  and  as  bad.  The  epithet 
'good'  is  comparative.  It  does  not  require 
absolute  perfection.  When,  therefore,  one  is 
described  as  being  in  good  health  that  does 
not  necessarily  nor  ordinarily  mean  that  he  is 
absolutely  free  from  all  and  every  ill  which 
'flesh  is  heir  to.' " 

So  in  Sieverts  v.  National  Benev.  Assoc. 
95  la.  710,  64  N.  W.  671,  it  was  said:  "It 
would  be  most  unreasonable  to  construe  the 
term  'sound  health,'  as  used  in  life  insur- 
ance, to  mean  that  the  assured  is  absolutely 
free  from  all  bodily  infirmities,  or  tendencies 
to  disease.  If  this  were  its  true  meaning, 
few  persons  of  middle  age  could  truthfully 
say  they  were  in  sound  health." 

For  a  discussion  of  the  question  who  has 
the  burden  of  proof  of  the  good  health  of  the 
insured  at  the  time  the  policy  is  delivered, 
isee  the  note  to  Lee  v.  Prudential  L.  Ins.  Co. 
17  Ann.  Cas.  236. 


STATE 

V. 

WEI.LMAN. 

Kansas  Supreme  Court — February  9,  1918. 
102  Kan.  603;  170  Poo.  1062. 


Extradition  —  WHo  !■  FuKitlve  from 
Justice  ^  Person  Not  in  Denandins 
State  at  Time  of  OKense. 

Although  the  federal  law  does,  not  provide 
for  the  surrender  by  a  state  as  a  lugitivo 
from  justice  of  one  who  has  violated  the  crim- 
inal laws  of  another  state  without  having 
been  present  therein,  and  although  in  the  ab- 
sence of  state  legislation  no  authority  exists 
for  such  surrender,  nevertheless,  where,  in  the 
absence  of  any  local  statute,  a  person  is  sur- 
rendered by  one  state  to  another  as  a  fugitive 
from  justice,  the  fact  that  the  accused  had 
not  been  in  the  demanding  state  at  the  time 
of  the  alleged  offense,  or  since  then,  does  not 
deprive  its  courts  of  jurisdiction  to  try  him 
therefor,  nor  does  it  show  such  an  abuse  of 
process  as  to  warrant  the  dismissal  of  the  case 
against  him. 

[See  note  at  end  of  this  case.] 


Parent  and  Child  —  Ifonsnppovt  of 
Child  —  Conviction  of  Nonresident 
Parent. 

A  person  who  has  never  been  in  this  state 
may,  under  some  circumstances,  be  rightfully 
convicted  here  of  a  violation  of  the  statute 
making  it  a  felony  for  a  parent,  without  law- 
ful excuse,  to  neglect  or  refuse  to  provide  for 
the  support  of  his  children  under  the  age  of 
sixteen  years  who  are  in  destitute  circum- 
stances. 

IHvoroe  —  Decree  Requiring  Nonresi- 
dent Parent  to  Support  Children  — 
Conviction  of  Nonsnpport  under  Do- 
mestic Statute. 

Where  by  the  misconduct  of  a  husband  and 
father  in  another  state  his  wife  and  children 
are  compelled  to  leave  him,  and  they  come  to 
Kansas,  and  where  in  an  action  in  which  per- 
sonal service  has  been  had  upon  him  she  ob- 
tains a  divorce  and  a  decree  awarding  her  the 
custody  of  the  children,  and  requiring  him  to 
Inake  periodical  payments  for  their  support, 
he  may  thereafter,  while  in  another  state,  be 
guilty  of  a  violation  of  the  statute  referred  to, 
by  failing  to  provide  in  any  way  for  the  chil- 
dren, notwithstanding  that  they  were  brought 
into  this  state  without  his  knowledge  or  con- 
sent. 

Appeal  and  Error  —  Revieir  —  Ezeln- 
sion  of  Evidencse  —  Failure  to  Pro- 
duce Evidence  on  Motion  for  New 
Trial. 

The  provision  of  the  civil  code  that,  in  or- 
der to  preserve  for  review  a  ruling  excluding 
evidence,  the  evidence  must  be  produced  at  the 
hearing  of  the  motion  for  a  new  trial,  applies 
as  well  in  criminal  cases,  inasmuch  as  the  crim- 
inal code  makes  such  a  ruling,  if  erroneous,  a 
ground  of  new  trial  only  by  the  adoption  of 
the  civil  procedure  in  relation  thereto. 

Trial  —  Nonprejudioial  Statement  by 
Court. 

A  statement  by  the  trial  judge  held  not  to 
be  shown  to  have  been  prejudicial  to  the 
defendant. 

Parent  and  Child  —  Nonsupport  of 
Child  —  Support  by  Others  as  De- 
fense. 

In  a  prosecution  under  the  statute  making 
it  a  criminal  offense  for  a  parent  to  neglect  or 
refuse,  without  lawful  excuse,  to  provide  for 
the  support  of  his  children  in  destitute  or 
necessitous  circumstances,  it  i^  not  a  defense 
for  a  father  upon  whom  rested  the  duty  bf 
providing  such  support  to  show  that  the 
necessities  of  the  children  were  relieved  by  the 
interposition  of  others. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Douglas  coun- 
ty:   Smart,  Judge. 

Criminal  action*.  William  T.  Wellman  con- 
victed of  failure  to  support  child  and  appeals. 
The  facts  are  stated  in  the  opinion.    Affibmed. 

M^  A,  Oorrill  and  Henry  H,  Asher  for  ap- 
pellant. 

8,  M.  Breweter,  J.  B.  WiUon  and  J.  JET. 

Mitchell  for  appellee. 


[B04]  Mason,  J.— William  T.  Wellman 
appeals  from  a  conviction  on  the  charge  of 
having  violated  the  statute  making  it  a  fel« 
ony  for  a  parent,  without  lawful  excuse,  to 
neglect  or  refuse  to  provide  for  the  support 
■and  maintenance  of  his  child  under  the  age 
of  sixteen  years,  who  is  in  destitute  or  ne- 
cessitous circumstances. 

The  period  within  which  the  defendant  is 
charged  to  have  been  guilty  of  such  omission 
extended  from  November  10,  1916,  to  Feb- 
ruary 10»  1917.  During  that  time  and  until 
after  his  arrest  he  was  not  in  the  state  of 
Kansas,  but  was  living  in  Kansas  City,  Mo., 
and  his  three  children  were  with  their  moth- 
er— ^his  divorced  wife — in  Lawrence,  KaiL 
His  arrest  was  made  under  color  of  the  fed- 
eral law  respecting  the  interstate  rendition 
of  fugitives  from  justice,  the  governor  of 
Kansas  having  m^de  a  requisition  upon  which 
the  governor  of  Missouri  issued  a.  warrant, 
under  which  he  was  arrested  and  turned  over 
to  the  Kansas  officials. 

1.  The  defendant  maintains  that  the  dis- 
tict  court  acted  without  jurisdiction  because, 
not  having  been  in  this  state  at  the  time  of 
the  alleged  commission  of  the  offense  charged, 
he  was  not  a  fugitive  from  justice,  and  there- 
fore  was  not  within   the   provisions  of   the 
federal  statute  referred  to.     In  this  conten- 
tion, so  far  as  relates  to  the  regularity  of 
the  arrest,  he  is  borne  out  by  the  authorities. 
The  rule  invoked  results  in  the  unfortunate 
and  anomalous  possibility  that  a  murderer 
standing   in   North  Carolina    (for   instance) 
may  shoot  and  kill  a  man  [505]  just  over 
the  line  in  Tennessee,  and  escape  conviction 
in  the  former  state  on  the  ground  that  he 
had  committed  no  crime  within  its  jurisdic- 
tion  (State  v.  Hall,  114  N.G.  909,  19  .S.  E. 
602,  41  Am.  St.  Rep.  822,  28  L.R.A.  69 ) ,  and 
avoid  prosecution  in  the  latter  because,  not 
being  a  fugitive  from  justice,  he  is  not  amen- 
able to  interstate  rendition.     (State  v.  Hall, 
115  N.  C.  811,  20  S.  E.  729,  49  Am.  St.  Rep. 
501,  28  L.R.A.  289,  11  R.  C.  L.  731,  3  Fed. 
Stat.  Ann.  2d  ed.  28   S.  Ct.  392,  52  U.  S. 
(L.  ed.)  640,  288,  289;  19  Cyc.  87.)     It  has 
l>een  determined  that  inorder  to  be  regarded 
as  a  fugitive  from  justice  within  the  mean- 
ing of  the  federal  act  the  accused  need  have 
left  the  state  where  the  offense  is  alleged 
to  have  been  committed,  for  the  purpose  of 
avoiding  arrest.      (19  Cyc.  87,  11  R.  C.  L. 
732.)     Inasmuch  as  it  has  been  decided  that 
a  person  may  be  treated  as  a  fugitive  from 
justice  "no  matter  for  what  purpose  or  with 
what  motive,  nor  under  what  belief"  he  left 
the  demanding  state    (Appleyard  v.   Massa- 
chusetts,  203   U.   S.   222,   227,   7   Ann.   Gas. 
1073,  27  8.  Ct.  122,  51  U.  S.   (L.  ed.)    161), 
even    although    it   was   with    the   knowledge 
and   consent  of,   and   without  objection   by. 
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the  public  prosecutor,  after  the  dismissal  of 
one  indictment  for  the  same  offense  (Baasing 
V.  Cady,  208  U.  S.  386)  13  Ann.  Cas.  905, 
28  S.  Ct.  392,  62  U.  S.  (L.  ed.)  540), 
it  would  seem  that  by  similar  reasoning,  and 
perhaps  on  the  theory  of  a  constructive  pres- 
ence in  a  state  where  a  crime  resulted  from 
his  act  (dissenting  opinion,  State  v.  Hall, 
116  N.  C.  811,  820,  20  S.  E.  729,  44  Am.  St. 
Rep.  601,  28  L.R.A.  289),  it  might  have  been 
held  also  that  a  person  could  under  excep- 
tional circumstances  be  regarded  as  a  fugi- 
tive from  justice  even  with  respect  to  a  state 
whose  boundaries  he  had  never  physically 
crossed.  But  that  is  a  federal  question  and 
has  been  decided  to  the  contrary  by  the  court 
of  last  resort.  (Hyatt  v.  New  York,  188  U. 
S.  691,  712,  713,  23  S.  Ct.  466,  47  U.  S. 
(Xr.  ed.)   667.) 

Granting,  however,  that  the  governor  of 
Missouri  was  not  required  by  the  federal 
statute  to  issue  a  warrant  for  the  arrest  of 
the  defendant,  that  there  was  no  statutory 
authority  for  the  issuance  of  such  warrant, 
and  that  he  might  have  been  discharged  upon 
a  writ  of  habeas  corpus  if  he  had  sought 
that  relief  before  being  brought  into  this 
state,  it  does  not  follow  that  there  is  any 
defect  in  the  jurisdiction  of  the  court  by 
which  he  has  been  tried  and  convicted,  or 
that  he  can  now  derive  any  advantage  from 
the  fact  that  his  presence  here  is  not  due  to 
his  own  consent  or  to  any  process  of  law 
valid  in  Missouri.  No  right  within  the  pro- 
tection of  the  federal  government  is  invaded 
by  the  method  by  which'  the  defendant's  pres- 
ence was  procured.  (Pettibone  v.  Nichols,  203 
U.  S.  192,  7  Ann.  Cas.  1047,  27  S.  Ct.  Ill, 
61  U.  S.  (L.  ed.)  148.)  [506]  While  the  fed- 
eral statue  does  not  impose  a  duty  upon  the 
governor  of  a  state  to  recognize  a  requisi- 
tion for  the  delivery  of  a  person  who  is  ac« 
cused  of  an  offense  committed  while  he  was 
not  personally  within  the  state  whose  laws 
he  is  charged  with  breaking,  there  would  seem 
to  be  no  legal  obstacle  to  a  state's  providing 
by  statute  for  the  siurrender  of  a  person  with- 
in its  jurisdiction  to  a  state  whose  laws  he 
is  accused  of.  violating  while  not  physically 
within  its  borders,  although  without  such 
legislation  no  authority  therefor  exists.  (19 
Cyc.  85;  11  R.  C.  L.  732;  Innes  v.  Tobin,  240 
U.  S.  127,  36  S.  Ct.  290,  60  U.  S.  (L.  ed.) 
562.)  But  where,  without  such  enactment,  a 
voluntary  surrender  is  made,  the  want  of 
statutory  authority  for  the  arrest  does  not 
defeat  the  juisdiction  of  the  court  befon- 
which  the  accused  is  brought.  Even  a  forci- 
ble abduction  from  another  state  is  generally 
regarded  as  not  having  that  effect.  (19  Cvc. 
99,  12  L.R.A.(N.S.)  225,  15  L.R.A.  177.) 
The  conclusion  that  the  want  of  statutory 
authority  to  bring  the  defendant  in  tliis  case 
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from  Missouri  into  Kansas  does  not  prevent 
his  trial  and  punishment  after  he  has  been 
lodged  in  custody  here,  as  the  result  of  his 
surrender  bv  the  Missouri  authorities,  results 
logically  from  the  decision  of  this  court  in 
In  re  Flack,  88  Kan.  616,  Ann.  Cas.  1914B 
789,  129  Pac.  641,  47  L.R«A.(N.S.)  807.  It 
had  originally  bem  held^  in  compliance  with 
what  was  then  believed  to  be  the  federal  rule, 
that  a  person  brought  into  this  state  from 
another  by  interstate  rendition  could  not  be 
tried  here  upon  any  other  charge  than  that 
on  which  the  process  was  based.  (State  v. 
Hall,  40  Kan.  338,  19  Pac.  918,  10  Am.  St. 
Rep.  200.  After  the  supreme  court  of  the 
United  States  had  held  that  no  federal  right 
would  be  violated  by  such  a  course  (Las- 
celles  V.  Georgia,  148  U.  S.  537,  13  S.  Ct.  687, 
37  U.  S.  (L.  ed.)  549),  the  way  was  stiU 
open  for  this  court  to  refuse  to  countenance 
the  holding  of  the  accused  upon  any  new 
charge.  The  decision  rendered,  however,  was 
that  the  defendant  might  be  tried  upon  other 
charges  than  those  on  which  his  arrest  was 
made,  and  thereby  the  court  repudiated  the 
theory  that  the  right  of  the  public  to  inquire 
into  the  guilt  of  an  accused  person,  and  to 
punish  him  if  he  was  found  to  have  violated 
its  laws,  depends  upon  the  regularity  of  the 
method  by  which  his  presence  in  the  state  was 
brought  about.  Whether  a  state  shall  surren- 
der a  person  within  its  jurisdiction  who  is 
accused  of  having  broken  the  criminal  laws  of 
another  state,  without  having  been  personally 
present  therein,  is  [507]  a  matter  of  its  own 
domestic  policy.  If,  without  a  statute  on  the 
subject,  its  courts  hold  such  course  to  be  legal, 
the  correctness  of  the  decision  could  not  be 
a  matter  of  inquiry  elsewhere;  and  if,  with- 
out a  judicial  decision,  the  executive  officers 
assume  that  such  conduct  is  proper  and  act 
upon  the  assumption,  the  person  surrendered 
has  no  just  ground  of  complaint  against  the 
authorities  of  the  state  whose  laws  he  has 
broken — certainly  none  which  ought  to  en- 
title him  to  escape  punishment  for  his  offense. 
Where  evidence  has  been  obtained  by  an  in- 
vasion of  the  defendant's  legal  rights  it  is 
not  necessarily  rendered  inadmissible  against 
him.  (State  v.  Turner,  82  Kan.  787,  109 
Pac.  654,  136  Am.  St.  Rep.  129,  32  L.R.A. 
(N.S.)  772.)  And  where  a  nonresident  of  the 
state  ha«  broken  its  criminal  laws,  its  right 
to  punish  him  ought  not  to  be  dependent  on 
the  regularity  of  the  proceedings  by  which 
he  was  surrendered  to  its  officials.  In  In 
re  Moyer,  12  Idaho,  260,  86  Pac.  897,  118 
Am.  St.  Rep.  214,  12  L.R.A.(N.S.)  227  (a/- 
firmed  in  Morey  v.  Whitney,  203  U.  S.  222, 
27  S.  Ct.  121),  the  authorities  on  the  sub- 
ject are  collected,  and  the  grounds  of  this 
view  are  well  stated  in  this  language: 

"W'e  are  of  the  opinion  that  after  the  pris- 
oner is  within  the  jurisdiction  of  the  demand- 


ing state,  and  is  there  applying  to  its  courts 
for  relief,  he  cannot  raise  the  question  as  to 
whether  or  not  he  has  been,  as  a  matter  of 
fact,  a  fugitive  from  the  justice  of  the  state 
within  the  meaning  of  the  federal  constitu- 
tion, and  the  act  of  Congress.    A  careful  ana 
diligent  examination  of  the  many  authorities 
touching  upon  this  subject,  and  the  reasons 
that  exist  for  invoking  the  aid  of  the  writ  in 
such    cases,    convince   us   that   the   question 
as  to  whether  or  not  a  citizen  is  a  fugitive 
from  justice  is  one  that  can  only  be  avail- 
able to  him  so  long  as  he  is  beyond  the  jur- 
isdiction of  the  state  against  whose  laws  he 
is  alleged  to  have  transgressed.    It  is  a  rem- 
edy which  does  not  go  to  the  merits  of  the 
case,  and  does  not  involve  the  inquiry  as  to 
whether  or  not  he  is  in  fact  guilty  or  inpocent 
of  the  offense  charged.     It  is  a  remedy  that 
merely  goes  to  the  question  of  his  removal 
from  the  jurisdiction   in   which  he  is  found 
to  the  jurisdiction  against  the  laws  of  which 
he  is  charged  with  offending.     If  these  views 
be  correct,  and  we  believe  they  are,  it  fol- 
lows that  so  soon  as  the  prisoner  is  within 
the  jurisdiction  of  the  demanding  state,  both 
the  reason  and  object  for  invoking  this  prin- 
ciple of  law  have  ceased  and  can  no  longer 
have  any  application.     .     .     .     The  warrant 
of  the  chief  executive  of  the  state  surrender- 
ing the  prisoner,  whether  issued  lawfully  or 
unlawfully,  has  accomplished  its  purpose  and 
becomes  functus  o^icio,  so  soon  as  the  pris- 
oner is  delivered  into  the  jurisdiction  of  the 
demanding   state,   and   its   validity   and   the 
regularity    of   its    issuance   thereupon    cease 
to  be  questions  open  to  the  consideration  of 
the  courts  of  the  demanding  state.     .     .     . 
one  who  commits  a  crime  against  the  laws 
of  the  state,  whether  committed  by  him  while 
in  person   [608]   on  its  soil  or  absent  in  a 
foreign  jurisdiction,  and  acting  through  some 
other  agency  or  medium,  has  no  vested  right 
of  asylum  in  a  sister  state   [citing  cases], 
and   the    fact   that   a   wrong   is    committed 
against  him  in  the  manner  or  method  pur- 
sued  in  subjecting  his  person  to  the  juris- 
diction of  the  complaining  state,  and  that 
such  wrong  is  redressible  either  in  the  civil 
or  criminal  courts,  can  constitute  no  legal 
or  just  reason  why  he  himself  should  not  an- 
swer the  charge  against  him  when  brought 
before  the  proper  tribunaL"     (pp.  255,  256^ 
257.) 

We  do  not  regard  the  conclusions  stated 
as  in  conflict  with  what  is  decided  in  State 
v.  Simmons,  39  Kan.  262,  18  Pac.  177.  That 
was  a  proceeding  in  contempt  against  two 
persons  for  their  failure  to  appear  as  wit- 
nesses in  response  to  a  subpoena.  An  attach- 
ment was  issued  against  them  on  which  a 
Kansas  sheriff  arrested  them  in  Nebraska 
and  brought  them  in  irons  into  this  state, 
where  they  were  adjudged  guilty  of  contempt 


STATE  y.  WSLLMAN. 
102  Kan,  5$S, 


100» 


On  appeal,  the  judgment  was  reversed  be- 
cause of  the  unlawful  means  used  to  bring 
them  before  the  court.  The  jurisdiction  of 
a  district  court  to  try  a  person  on  a  charge 
of  having  committed  a  public  offense  does 
not  depend  upon  how  he  came  to  be  in  this 
state.  These  might,  however,  in  a  particular 
case,  be  such  oppression  and  want  of  fair 
dealing  in  the  matter  as  to  justify  a  dis- 
missal of  the  case.  But  we  do  not  think  such 
course  is  required  by  the  fact  that  the  de- 
fendant has  been  surrendered  by  the  autiiori- 
ties  of  another  state  without  the  existence 
of  any  statute  requiring  such  action  on  their 
part. 

2.  The  defendant  also  insists  that  the  stat- 
ute on  which  the  prosecution  is  based  does 
not  apply  to  him,  because  of  his  absence  from 
the  state  at  the  time  of  the  commission  of 
the  alleged  offense.  He  argues  that  while 
it  is  possible  for  one  who  is  outside  of  the 
state  to  violate  its  criminal  laws,  this  can 
only  result  under  the  conditions  named  in 
the  statute  which  reads: 

"Every  person  being  without  the  state,  com- 
mitting or  consummating  an  offense  by  an 
agent  or  means  within  the  state,  is  liable  to 
b<*  punished  by  the  laws  thereof  in  the  same 
manner  as  if  he  were  present  and  liad  com- 
menced and  consummated  the  offense  within 
the  stete."     (Gen.  Stat.  1915,  §  7930.) 

This  statute  is  but  declaratory  of  the  com- 
mon law.  (12  Cyc.  208;  8  R.  C.  L.  101.)  It 
does  not  purport  to  enumerate  all  the  con- 
ditions under  which  a  person  absent  from 
the  state  jnay  become  an  offender  against  its 
punitive  laws.  If  the  failure  of  a  [509]  par- 
ent who  is  outside  of  the  state  to  take  any 
action  at'  all,  with  respect  to  a  child  who  is 
in  the  state,  and  to  whom  he  owes  an  aftirm- 
ative  duty,  is  not  to  be  regarded  as  consum- 
mating an  offense  by  an  agent  or  means  with- 
in the  state,  and  therefore  not  within  the 
purview  of  the  statute  quoted,  it  does  not 
follow  that  he  is  not  amenable  to  the  law 
here  invoked.  The  section  under  which  the 
prosecution  is  brought  reads  as  follows: 

"Any  parent  who  sliall,  without  lawful 
excuse,  desert  or  neglect  or  refuse  to  provide 
for  the  support  and  maintenance  of  his  or  her 
child  or  children  under  the  age  of  sixteen 
years  in  destitute  or  necessitous  circum- 
stances, shall  be  guilty  of  «  crime  and,  on 
conviction  thereof,  shall  be  punished  by  im- 
prisonment in  the  reformatory,  or  peniten- 
tiary, at  hard  labor,  not  exceeding  two  years." 
(Gen.  Stat.  1915,  §  3410.) 

The  offense  here  created  is  essentially  one 
of  omission,  and  the  aid  of  supplementary 
legislation  is  not  needed  to  bring  a  person 
who  is  outside  of  the  state  within  its  condem- 
nation. 

"Such  BM  offense  as  desertion  or  failure  to 
provide  for  a  wife  or  children  is  however 
Ann.  Cas.  191 8D. — 64. 


negative,  the  omission  of  a  duty,  and  there- 
fore venue  depends  on  the  question  where 
the  omission  to  perform  that  duty  occurs; 
and  where  the  husband  abandons  his  family 
and  they  become  destitute,  he  owes  the  duty 
of  support  at  the  place  of  their  residence 
and  nowhere  else;  accordingly,  it  is  usually 
held  that  the  breach  of  duty  occurs  there 
and  the  venue  should  be  laid  there."  (8  R. 
C.  L.  310.) 

"While  a  statute  has  no  extra-territorial 
force,  and  one  cannot  be  indicted  here  for 
what  he  does  in  a  foreign  country,  the  making 
of  a  contract  in  a  foreign  country  may,  as 
in  this  case,  create  a  condition  operative  in 
this  country,  under  which  acts  of  omission 
or  commission  can  be  punished  here."  (Head 
note,  U.  S.  v.  Nord  Deutscher  Lloyd,  223  U. 
S.  512,  32  S.  Ct.  244,  56  U.  S.  (L.  ed.)  531.) 

This  qu^estion  has  already  been  determined 
by  this  court  against  the  defendant  (In  re 
Fowles,  89  Kan.  430,  131  Pac.  598,  47  L,R.A. 
(N.S.)  227),  and  the  argument  in  his  be- 
half amounts  to  a  request  to  review  that  de- 
cision. We  are  satisfied  with  the  law  as 
there  declared  and  adhere  to  the  conclusion 
already  reached. 

3.  The  evidence  of  the  state  tended  to  show 
these  facts:  The  defendant  and  his  wife 
were  married  in  Kentucky,  and  later  moved 
to  Lawrence,  where  they  resided  for  some 
year^.  In  1911  they  moved  to  Kansas  City, 
Mo.  About  June  20,  1913,  his  wife,  because 
of  his  ill  treatment,  left  him,  and  with  their 
children  came  to  Lawrence,  presumably  with- 
out his  knowledge  or  consent.  In  February, 
1916,  she  there  obtained  a  divorce  in  an  ac- 
tion in  which  personal  service  had  been  made 
upon  the  [510]  defendant,  and  was  awarded 
the  custody  of  the  children,  the  defendant 
being  directed  to  pay  a  fixed  sum  each  month 
for  their  support.  From  November  1,  1916, 
to  February,  1917,  he  was  earning  about  $25 
a  week,  .but  contributed  nothing  to  the  sup- 
port of  the  children. 

The  defendant  maintains  that  the  fact  that 
his  wife  brought  the  children  from  Missouri 
to  Kansas  without  his  knowledge  or  consent 
is  fatal  to  the  conviction.  The  cases  bearing 
on  the  effect  of  nonresidence  of  the  defendant 
upon  the  enforcement  of  laws  making  the 
desertion  or  nonsupport  of  a  wife  or  family 
a  crime,  are  collected  and  classified  in  a  note 
to  State  V.  Gillmore,  88  Kan.  836,  129  Pac. 
1123,  in  47  L.R.A.(N.S.)  218.  In  the  note 
it  is  said: 

"Where  the  wife  after  her  abandonment  re- 
moves to  another  jurisdiction  voluntarily  and 
without  the  husband's  consent,  the  general 
rule  as  stated  above  [holding  the  husband 
criminally  liable  at  the  wife's  residence]  will 
usually  not  apply,  especially  in  simple  aban- 
donment cases,  for  in  Ruch  cases  it  is  f^en- 
erally  held  that  the  offense  is  complete  where 
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the  abandonment  takes  place,  and  the  wife 
•cannot,  by  taking  up  her  residence  elsewhere, 
confer  jurisdiction  upon  another  court  to 
punish  the  husband  for  that  offense."  (p. 
222.) 

Two  of  the  New  York  cases  cited  under 
the  subdivision  relating  to  removals  from,  one 
•county  to  another  (People  v.  Bergen,  36  Hun 
<N.  Y.)  241,  and  People  v.  Vitan,  10  N.  Y.  S. 
'909)  arose  under  statutes  relating  to  aban- 
-donment,  and  proceeded  on  the  theory  above 
indicated — that  the  offense  is  not  continuous, 
but  is  completed  when  the  husband  has  left 
his  wife,  and  that  her  subsequent  residence 
«annot  affect  the  matter.  That  doctrine  mani- 
festly can  have  no  application  to  cases  aris- 
ing under  statutes  like  our  own,  which  make 
nonsupport,  as  well  as  desertion,  a  distinct 
ground  of  prosecution.  In  a  third  New  York 
•case  it  was  held,  under  a  different  statute, 
that  where  a  husband  and  wife  had  separated 
lay  agreement,  .he  was  criminally  liable  for 
nonsupport  in  a  jurisdiction  into  which  she 
had  sui^sequently  moved.  (People  v.  Meyer, 
12  Misc.  613,  33  N.  Y.  S.  1123.)  The  remain- 
ing case  referred  to  in  this  subdivision  holds 
that,  under  a  statute  similar  to  our  own, 
a  husband  whose  misconduct  has  compelled 
his  wife  to  leave  him  can  thereafter  be  pros- 
ecuted for  her  nonsupport  only  in  the  county 
in  which  he  resided — ^not  in  the  one  into 
which  she  has  removed.  (State  v.  Justus,  85 
Minn.  114,  88  N.  W.  416.)  [611]  Perhaps  as 
between  two  counties  of  the  same  state  that 
rule  may  be  justifiable.  For  reasons  to  be 
liereafter  stated  we  do  not  think  it  so  as  be- 
tween different  states.  Three  additional  cases 
are  cited  in  the  note,  bearing  upon  the  inter- 
state phase  of  ^  the  matter.  One  of  them 
(People  V.  Clairmont,  58  Misc.  517,  111  N. 
Y.  S.  613)  turns  on  the  fact  that  in  a  spe- 
cial proceeding  against  his  property  the  de- 
fendant had  had  no  opportunity  to  be  heard ; 
another  (State  v.  Shuey,  101  Mo.  App.  438, 
74  S.  W.  369)  upon  the  completeness  of  the 
offense  of  abandonment,  nonsupport  as  a  sep- 
arate offense  not  being  involved;  and  the 
third  (City  v.  Bailey,  8  Phila.  (Pa.)  485) 
upon  that  principle  combined  with  the  rule, 
which  is  not  recognized  in  this  state,  that  a 
wife  cannot  under  any  circumstances  acquire 
a.  domicile  separate  from  that  of  her  husband. 
It  is  therefore  clear  that  outside  of  the  Min- 
nesota case  none  of  those  referred  to  has  any 
close  bearing  upon  the  question  here  involved. 

We  think  that  whether  the  defendant  is 
answerable  to  the  Kansas  courts  depends 
upon'whether  he  owed  this  state  a  duty  to 
support  his  children  while  they  were  here 
with  their  mother.  Although  he  was  di- 
vorced from  her,  they  were  still  his  children 
and,  except  for  special  circumstances,  he  was 
under  an  obligation  to  support  them.  If 
they  had  been  wrongfully  taken  by  her  from 


his  home,  where  he  was  ready  to  care  for 
them,  doubtless  he  would  owe  no  duty  to 
provide  for  them  at  the  place  where  she  de- 
tained them.  The  statute  covers  such  a  sit- 
uation by  penalising  nonsupport  only  when 
it  is  "without  lawful  excuse.**  But  if 
through  the  misconduct  of  the  defendant  it 
became  necessary  for  the  mother  to  remove 
them  from  his  control  he  would  not  be  there- 
by relieved  from  his  obligation  to  provide 
for  them.  What  the  fact  was  in  this  regard 
was  one  of  the  matters  involved  in  the  de- 
termination of  his  guilt  or  innocence.  It 
was  shown,  however,  that  in  an  action  to 
which  he  was  a  party,  and  in  which  personal 
jurisdiction  over  him  had  been  acquired  by- 
the  service  of  summons,  the  district  court  of 
Douglas  county  had  awarded  the  custody  of 
the  children  to  his  divorced  wife  on  the 
ground  that  he  was  not  a  fit  person  to  care 
for  them,  and  had  specifically  charged  him 
with  the  duty  of  providing  for  their  sup- 
port. Whatever  might  have  been  the  sit- 
uation otherwise,  the  decree  of  the  court  af- 
forded a  basis  for  a  finding  that  the  defend- 
ant was  under  a  l^al  duty  to  provide 
[512]  for  them  while  they  were  with  their 
mother  in  this  state.  The  omission  to  per- 
form this  duty  occurred  here.  The  defend- 
ant is  not  being  prosecuted  for  any  wrong- 
ful behavior  which  resulted  in  his  wife  and 
children  leaving  him;  such  misconduct,  if 
it  occurred,  could  not  be  a  violation  of  a 
Kansas  statute,  but  might  bring  about  a 
condition  under  which  the  defendant  was  un- 
der an  affirmative  obligation  to  act,  and  by 
merely  remaining  passive  might  become  a 
violator  of  our  laws.  He  is  under  prosecution 
for  his  disobedience  of  the  statute,  which 
took  place  between  November  10,  1916,  and 
February  10,  1917,  by  his  then  neglecting 
and  refusing  to  provide  for  the  support  of 
his  children.  If  he  had  sent  his  wife  and 
children  into  Ejinsas,  it  would  hardly  be 
doubted  that  he  became  responsible  for  their 
care  here.  If  as  a  result  of  his  wrongdoing 
they  were  obliged  to  leave  him  and  seek  ref- 
uge elsewhere,  the  circumstance  that  they 
found  shelter  in  a  state  which  undertakes  to 
punish  the  neglect  of  parental  duty  under 
such  circumstances,  when  they  might  have 
chosen  one  having  a  different  policy  in  that 
regard,  imposes  •  upon  him  no  hardship  of 
which  he  has  any  standing  to  complain. 
Their  being  here  was  not  due  to  his  delib- 
erate choice,  but,  according  to  the  state's 
theory,  it  was  the  result  of  his  voluntary 
misconduct. 

4.  Complaint  is  made  of  the  exclusion  of 
evidence,  but  at  the  hearing  of  the  motion  for 
a  new  trial  it  was  not  produced.  The  sec- 
tion of  the  criminal  code  enumerating  grounds 
for  the  granting  of  a  new  trial  does  not  re- 
fer to  the  rejection  of  evidence.     (Oen.  Stat. 
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1915,  §  8191.)  Such  a  ruling  is  available 
in  support  of  a  motion  for  a  new  trial  in 
-a  criminal  case  only  by  virtue  of  the  pro- 
vision making  the  procedure  of  the  civil  code 
applicable  thereto.  (Gen.  Stat.  1915,  §  8124; 
State  ▼.  Keleher,  74  Kan.  631,  87  Pac.  738.) 
The  provision  of  the  civil  code  requiring  ex- 
•cluded  evidence  to  be  produced  at  the  hearing 
of  a  motion  for  a  new  trial,  if  it  is  to  be 
relied  upon  (Gen.  Stat.  1915,  §  7209),  there- 
fore applies  here  and  the  ruling  complained 
of  is  not  reviewable. 

5.  At  the  trial  the  defendant  asked  to 
introduce  the  record  of  the  decree  in  the  di- 
vorce case.  An  objection  to  it  was  sustained, 
the  court  saying  that  if  the  defendant  want- 
ed the  jury  to  know  about  the  order  he  would 
state  that  it  was  made  because  the  court 
believed  the  defendant  was  in  fault  and  was 
[513]  not  a  suitable  and  proper  person  to 
liave  the  custody  of  the  children.  The  pur- 
pose of  the  introduction  of  the  evidence  was 
said  to  be  to  show  that  the  defendant  could 
not  interfere  'with  the  custody  of  the  children. 
The  statement  of  the  court  seems  to  have 
Answered  that  purpose.  It  is  argued  that 
the  episode,  in  view  of  the  manner  of  the 
trial  judge,  tended  to  lead  the  jury  to  feel 
that  he  was  hostile  to  the  defendant,  but  we 
do  not  regard  the  record  as  showing  that  to 
have  been  the  case. 

6.  Complaint  is  made  of  an  instruction  to 
the  effect  that  the  children  should  be  deemed 
to  be  in  destitute  or  necessitous  circumstances 
within  the  provisions  of  the  statute,  so  far 
&8  the  defendant  was  concerned,  if  they  would 
have  been  in  such  condition  if  they  had  not 
lieen  provided  for  by  some  one  else — ^that  it 
would  be  no  defense  to  show  that  their  neces- 
sities had  been  relieved  by  others.  This  is 
in  accordance  with  the  law  as  declared  in 
State  V.  Waller,  90  Kan.  829,  136  Pac.  215, 
49  L.R.A.(N.S.)   688. 

Objections  made  to  other  rulings  either 
relate  to  the  effect  of  the  eridence,  as  to 
-which  the  verdict  must  be  regarded  as  final, 
or  present  the  same  legal  questions  as  those 
already  discussed. 

The  judgment  is  affirmed. 

Dawson,  J.,  dissents. 
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NOTE. 

IXn&o  la  FugltiTO  from  Justice  itHtMn 
of    Interstate    Extradition 


Scope  of  Note,  1011. 
In  General,  1011. 

Person  Charged  Must  Have  Been  in  Demand- 
ing State,  1019. 
Motive  for  Leaving  State  Immaterial,  1021. 


Scope  of  Note, 

It  is  intended  in  the  present  note  to  re- 
view the  recent  cases  passing  on  tlie  question 
who  is  a  fugitive  from  justice  within  the 
purview  of  interstate  extradition  laws.  The 
earlier  cases  are  collected  and  discussed  in 
the  notes  to  Appleyard  v.  Massachusetts,  7 
Ann.  Cas.  1073;  Bassing  v.  Cady,  13  Ann. 
Cas.  905;  and  Farrell  v.  Hawley,  112  Am.  St. 
Bep.  98. 

In  General, 

It  is  well  settled  that  where  one  incurs 
criminal  guilt  in  one  state  and  without  await- 
ing a  judicial  investigation  of  his  conduct 
departs  therefrom  and  is  later  found  in  an- 
other state  he  is  a  fugitive  from  justice  with- 
in the  purview  of  the  interstate  extradition 
laws.  McNichols  v.  Pease,  207  U.  S.  100,  28 
S.  Ct.  68,  62  U.  S.  (L.  ed.)  121;  Strassheim 
V.  Daily,  221  U.  S.  280,  31  S.  Ct.  558,  55  U.  S. 
(L.  ed.)  735;  Drew  v.  Thaw,  235  U.  S.  432, 
35  S.  Ct.  137,  59  U.  S.  (L.  ed.)  302,  rev&ra- 
ing  214  Fed.  423;  Innes  v.  Tobin,  240  U.  S. 
127,  36  S.  Ct.  290,  60  U.  S.  (L.  ed.)  562; 
Leonard  v.  Zwerfel,  171  la.  522,  151  N.  W. 
1054;  Taylor  v.  Wise  (la.)  126  N.  W.  1126; 
Ex  p.  Duddy,  219  Mass.  648,  107  N.  E.  364; 
State  V.  Gerber,  111  Minn.  132,  126  N.  W. 
482;  Ex  p.  Hose,  34  Nev.  91,  116  Pac.  417; 
Ex  p.  Galbreath,  24  N.  D.  582,  139  N.  W. 
1050;  Ex  p.  Faihtinger,  72  Tex.  Crim.  632, 
163  S.  W.  441;  Ex  p.  McDaniel,  76  Tex.  Crim. 
184,  173  S.  W.  1018,  Ann.  Cas.  1917B  335; 
Ex  p.  Innes,  77  Tex.  Crim.  351,  364,  173  S. 
W.  291,  297;  Ryan  v.  Rogers,  21  Wyo.  311, 
132  Pac.  95.  See  also  Hart  v.  Mangum,  146 
Ga.  497,  91  S.  E.  543.  Compare  In  re  Whit- 
tington,  34  Cal.  App.  344,  167  Pac.  404.  And 
see  the  reported  case. 

In  McNichols  v.  Pease,  207  U.  S.  100,  28 
S.  Ct.  68,  62  U.  S.  (L.  ed.)  121,  it  appeared 
that  McNichols  was  charged  with  having  com- 
mitted larceny  in  Kenosha  county,  Wiscon- 
sin, and  that  he  fled  therefrom  to  Illinois. 
Extradition  papers  were  issued  by  the  gov- 
ernor of  the  former  state  and  honored  by  the 
chief  executive  of  the  latter  state.  It  was 
alleged,  among  other  things,  that  McNichols 
on  September  30,  1905,  in  the  county  of  Keno- 
sha, Wisconsin,  stole  $200  from  one  Thomas 
Hansen.  The  accused  was  arrested  in  Illinois 
and  held  for  extradition.  He  sued  out  a 
writ  of  habeas  corpus  and  in  the  proceeding 
contended  that  he  was  not  a  fugitive  from 
justice  because,  he  claimed,  he  was  not  in 
Illinois  at  the  time  the  crime  was  allesred 
to  have  been  committed.  But  the  court, 
speaking  through  Mr.  Justice  Harlan,  re- 
viewing the  facts  and  the  law  of  the  case, 
said:  ''Some  of  the  questions  discussed  ai 
the  bar  have  been  concluded  by  decisions  in 
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former  cases  involving  the  meaning  and  scope 
of  the  above  constitutional  and  statutory  pro> 
visions.  We  will  not  extend  this  opinion  by 
giving  a  full  analysis  of  those  cases.  It  is 
sufficient  to  say  that  the  following  princi- 
ples are  to  be  deduced  from  Robb  v.  Con- 
nolly, 111  U.  S.  624,  639  [4  S.  Ct.  644,  28 
U.  S.  (L.  ed.)  542];  Ex  p.  Reggel,  114  U.  S. 
642,  652-653  [5  S.  Ct.  1148,  29  U.  S.  (L.  ed.) 
250];  Roberts  v.  Reilly,  116  U.  S.  80,  95 
[6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  644];  Hyatt 
V.  New  York,  188  U.  S.  691,  719  [23  S.  Ct. 
466,  47  U.  S.  (L.  ed.)  657];  Munsey  v. 
Clough,  196  U.  S.  364,  372  [25  S.  Ct.  282, 
49  U.  S.  (L.  ed.)  615];  Pettibone  v.  Nichols, 
203  U.  S.  192  [7  Ann.  Cas.  1047,  27  S.  Ct. 
Ill,  51  U.  S.  (L.  ed.)  148],  and  Appleyard 
V.  Massachusetts,  203  U.  S.  222  [7  Ann.  Cas. 
1073,  27  S.  Ct.  122,  51  U.  S.  (L.  ed.)  161]. 
A  person  charged  with  crime  against  the 
laws  of  a  state  and  who  flees  from  justice, 
that  is,  after  committing  the  crime,  leaves 
the  state,  in  whatever  way  or  for  whatever 
reason,  and  is  found  in  another  state,  may, 
under  the  authority  of  the  Constitution  and 
laws  of  the  United  States,  be  brought  back 
to  the  state  in  which  he  stands  in  charge 
with  the  crime,  to  be  there  dealt  with  ac- 
cording to  law.  .  .  .  One  arrested  and 
held  as  a  fugitive  from  justice  is  entitled,  of 
right,  upon  habeas  corpus,  to  question  the 
lawfulness  of  his  arrest  and  imprisonment, 
showing  by  competent  evidence,  as  a  ground 
for  his  release,  that  he  was  not,  within  the 
meaning  of  the  Constitution  and  laws  of  the 
United  States,  a  fugitive  from  the  justice 
of  the  demanding  state,  and  thereby  over- 
coming the  presumption  to  the  contrary  aris- 
ing from  the  face  of  an  extradition  warrant. 
Turning  now  to  the  record  of  this  ca4se  we 
And  that  the  accused  is  in  custody  tmder 
an  extradition  warrant  which  appears  upon 
its  face  to  be  warranted  by  the  Constitution 
and  laws  of  the  United  States.  But  we  fail 
to  find  evidence  sufficient  to  overcome  the 
prima  facie  case  thus  made  by  that  warrant. 
It  is  said  that  the  plaintiff  in  error  was  not 
in  the  state  of  Wisconsin  on  the  day  when 
the  alleged  larceny  from  the  person  of  Hansen 
was  committed;  therefore,  it  is  contended, 
he  could  not  have  committed  the  crime 
charged,  and  thereafter  become  a  fugitive 
from  the  justice  of  that  state.  If  the  au- 
thorities of  Wisconsin  were  bound  by  the 
date  named  in  the  requisition  papers,  which 
we  do  not  concede  (1  Pomeroy's  Archbold's 
Cr.  Pr.  A;  PI.  363),  still  the  record  presents 
no  such  case  as  is  contended  for  by  the  ac- 
cused. It  was  incumbent  upon  him,  by 
competent  proof,  to  rebut  the  presumption 
arising  on  the  face  of  the  extradition  warrant 
and  requisition  papers  that  he  was  a  fugitive 
from  justice  for  a  crime  committed  in  Wi»> 
consin  on  September  30,  1905.     As  already 


stated,  no  bill  of  exceptions  embracing  the 
evidence  was  taken  and  we  cannot,  therefore, 
say  that  the  proofs  established  the  fact  that 
the  accused  was  not  a  fugitive  as  charged, 
as  stated  in  the  warrant  of  arrest.  It  is 
argued,  however,  that  the  affidavits  accom- 
panying the  petition  for  habeas  corpus  show 
that  the  accused  was  not  in  Wisconsin  when 
the  crime  in  question  was  alleged  to  have  been 
committed.  The  record  does  not  justify  us 
in  assuming  that  those  affidavits  were  in  fact 
offered  as  evidence,  or  were  used  with  the 
consent  of  the  state  as  evidence,  or  were 
treated  as  evidence  by  the  supreme  court  of 
Illinois.  It  is  true  that  the  counsel  for  the 
sheriff  uses  some  language  in  his  brief  which 
is  construed  as  admitting  that  the  affidavits 
were  used,  without  objeption,  as  evidence. 
But  such  an  apparent  admission  cannot  con- 
trol or  affect  our  decision;  for,  whether  the 
supreme  court  of  Illinois  erred  in  its  final 
judgment  must  be  determined  by  the  record 
before  us.  But  if  it  be  assumed  that  the 
affidavits  were  accepted  in  the  court  below 
as  evidence  the  result  must  still  be  the  same; 
for  the  affidavits  do  not  satisfactorily  estab- 
lish the  fact  that  the  accused  was  absent  from 
Wisconsin  when  the  alleged  crime  in  question 
was  committed.  The  charge,  as  set  forth  in 
the  requisition  papers,  was  that  he  committed 
the  crime  of  larceny  from  the  person  of  Han- 
sen on  the  thirtieth  day  of  September,  190.5 — 
no  particular  hour  of  that  day  being  men- 
tioned— while  the  affidavits  import  nothing 
more  than  that  ^fcNichols  was  at  Chicago 
at  one  o'clock  and  during  the  whole  of  the 
afternoon  of  that  day.  The  affidavits  give 
no  account  of  the  whereabouts  of  McXichols 
during  the  forenoon  of  the  day  specified  in 
the  papers  accompanying  the  requisition  by 
the  governor  of  Wisconsin.  W^e  know,  because 
everyone  knows  without  the  testimony  of 
witnesses,  that  Kenosha,  the  place  of  the 
alleged  crime,  is  only  a  short  distance — ^^ith- 
in  not  more  than  one  hour  and  a  half's  travel, 
by  rail — ^from  Chicago.  It  was  entirely  pos- 
sible for  the  accused  to  have  passed  the  whole 
or  a  large  part  of  the  forenoon  of  September 
30,  in  that  city,  and  yet  have  been  in  Chicago 
at  one  o'clock  and  during  the  whole  afternoon 
of  the  same  day.  So  that  the  affidavits  relied 
on  by  no  means  prove  the  absence  of  the 
accused  from  Wisconsin  during  the  whole  of 
the  thirtieth  day  of  September.  Here,  it  is 
suggested,  that  the  crime,  if  committed  at 
all,  was  committed  at  two  o'clock  of  Septem- 
ber 30,  while  the  affidavits  show  that  Mc- 
Nichols  was  at  Chicago  at  one  o'clock  and 
during  the  entire  afternoon  of  that  day.  So 
far  as  the  record  discloses  this  suggestion 
finds  no  support  in  anything  said  or  done  at 
the  hearing  by  those  who  opposed  the  dis- 
charge of  the  accused.  The  requisition  papers 
do  not  state  that  the  alleged  crime  was  com- 
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mitted  at  two  o'clock  or  at  any;  other  spec- 
ified   hour   of   the   day   named.     The   whole 
foundation  for  the  suggestion  was  an  allega- 
tion in  the  petition  for  the  writ,  in  this  case, 
to    the    effect   that   the   accused   had   heard 
Thomas    Hansen    testify    in   another   habeas 
corpus  proceeding  that  the  crime  was  com- 
naitted.at  two  o'clock  on  the  day  named.    But 
the  record  does  not  show  that  Hansen  or  any 
other  person  so  testified  in  the  present  case. 
Indeed,  it  does  not  appear  that  anyone  testified 
orally  before  the  court — ^not  even  McNlchoIs. 
Upon  the  record  before  us  it  must  be  taken 
that  McNichols  was  charged  with  committing 
the  crime  in  question  on  the  thirtieth  day  of 
September,  and  that  he  could  have  been  at 
Kenosha  during   the  forenoon   of   that   day, 
although  he  may  have  been,  as  stated  in  the 
aflfidavits,  in  Chicago  during  the  whole  of  the 
afternoon  of  the  same  day.     So  that  the  ac- 
cused entirely  failed  to  overcome  the  prima 
facie    case    made    by    the    official    documents 
before  the  court  of  his  having  become  a  fugi- 
tive   from   the    justice    of    Wisconsin,    after 
committing  a  crime  against  its  laws  on  the 
thirtieth  day  of  September,  1905.     When  a 
person  is  held  in  custody  as  a  fugitive  from 
justice  under  an  extradition  warrant,  in  prop- 
er form,  and  showing  upon  its  face  all  that 
is  required  by  law  to  be  shown  as  a  prereq- 
uisite to  its  being  issued,  he  should  not  be 
discharged  from  custody  unless   it   is   made 
clearly  and  satisfactorily  to  appear  that  he 
is   not   a   fugitive    from    justice   within    the 
meaning  of  the  Constitution  and  laws  of  the 
United  States.     We  may  repeat  the  thought 
expressed   in   Appleyard's  case,   above   cited, 
that  a  faithful,  vigorous  enforcement  of  the 
constitutional  and  statutory  provisions  relat- 
ing to  fugitives  from  justice  is  vital  to  the 
harmony  and  welfare  of  the  states,  and  that 
'while  a  state  should  take  care,  within  the 
limits  of  the  law,  that  the  rights  of  its  people 
are  protected  against  illegal  action,  the  ju- 
dicial authorities  of  the  Union  should  equally 
take  care  that  the  provisions  of  the  Constitu- 
tion be  not  narrowly  interpreted  as  to  enable 
offenders  against  the  laws  of  a  state  to  find 
a  permanent  asylum  in  the  territory  of  anoth- 
er state.'    No  error  appearing  in  the  record, 
the  judgment  of  the  supreme  court  of  Illinois 
must  be  affirmed." 

In  Ex  p.  Innes,  77  Tex.  Crim.  351,  173  8. 
W.  291,  it  appeared  that  the  petitioner  had 
committed  an  offense  in  the  state  of  Creorgia. 
She  left  Georgia  and  went  to  Oregon.  While 
in  the  latter  state  she  was  arrested  and  sent 
to  Texas  on  extradition  papers.  After  being 
tried  and  acquitted  in  Texas. on  a  charge  of 
murder  she  was  there  rearrested  on  extra- 
dition papers  issued  by  the  governor  of  Geor- 
gia and  honored  by  the  governor  of  Texas. 
The  petitioner  contended,  in  habeas  corpus 
proceedings,  that  she  could  not  be  extradited 


because   ^e  had  act  fled   from  Georgia   to 
Texas,  but  was  involuntarily  brou^t  there 
from  Oregon,  and  therefore,  she  was  not  a 
fugitive  from  justice.     But  the  court  held 
otherwise,  saying:    "There  can  be  no  question 
that  relator  is  a  fugitive  from  justice.     She 
is  charged  with  crime  alleged  to  have  been 
committed  in  the  state  of  Georgia,  and  she 
fled  from  that  state,  but  it  is  insisted  that 
she  fled  to  the  state  of  Oregon  and  had  her 
residence  in  that  state,  and  the  governor  of 
that  state  might  honor  a  requisition,  yet  the 
governor  of  Texas  could  not  do  so  because 
her  presence  in  this  state  is  not  voluntary — 
that  she  had  not  fled  to  this  state  for  an 
asylum.    The  only  question  we  think  it  neces- 
sary to  djiscuss  is,  did  the  governor  of  Texas 
have  authority  in  law  to  grant  the  requisition  * 
and  order  her  to  be  delivered  to  the  Georgia 
authorities?     The  record  discloses  that  she 
did  not  come  into  this  state  voluntarily,  but 
that   being   charged   with   crime,   alleged  to 
have  been   committed  in  Bexar  county,   the 
governor  of  Texas  issued  a  requisition  on  the 
governor  of  Oregon,  who  honored  same,  and 
she  was  in  Texas  by  reason  of  being  brought 
here   on   that   requisition.     When   tried   for 
the  offense  with  which  she  was  charged  in 
Bexar   county,   she  was   acquitted.     It   then 
developed  that  while  she  was  in  jail  in  Bexar 
county  the  governor  of  Texas  had  granted  a 
ret^uisition    from    the    governor    of    Georgia, 
and  instead  of  being  discharged  from  custody 
she  was  immediately  arrested  on  the  requisi- 
tion.   A  writ  of  habeas  corpus  was  sued  out 
before  Judge  Anderson,  who  refused  to  re- 
lease her,  and  ordered  her  turned  over  to  the 
Georgia  authorities  to  be  conveyed  to  that 
state  to  be  tried  for  the  offense  with  which 
she  is  charged  in  that  state.    From  that  order 
relator  has  appealed  to  this  court,  and  makes 
the  contention  that  as  she  was  brought  here 
from  Oregon  by  the  officers,  thd  governor  of 
this  state  has  no  authority  to  grant  a  requisi- 
tion.   This  is  a  question  that  has  been  before 
the  courts  of  this  country  but  a  few  times, 
and  the  decisions  are  not  entirely  in  harmony. 
Mr.  Spear,  in  his  work  on  Extradition,  sus- 
tains the  contention  of  relator,  and  bases  his 
reasoning  mainly  on  the  wording  of  the  Uni- 
ted States  statute,  which  reads  as  follows: 
Sec.  5278,  U.  S.  Rev.  Stat.  .  'Whenever  the 
executive  authority  of  any  state  or  territory 
demands  any  person  as  a  fugitive  from  jus- 
tice, of  the  executive  authority  of  any  state  or 
territory  to  which  such  person  has  fled,  and 
produces  a  copy  of  an  indictment  found,  or  an 
affidavit  made  before   a  magistrate  of  any 
state  or  territory,  charging  the  person  de- 
manded with  having  committed  treason,  fel- 
ony, or  other  crime,  certified  as  authentic  by 
the  governor  or  chief  magistrate  of  the  state 
or    territory    from    whence    the    person    so 
charged  has  fled,  it  shall  be  the  duty  of  the 
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executive  authority  of  the  state  or  territory 
to  which  such  person  has  fled  to  cause  him 
to  be  arrested  and  secured,'  etc.  It  will  be 
noticed  that  this  statute  requires  the  requisi- 
tion to  be  issued  by  the  governor  of  the  state 
from  which  the  person  has  fled,  and  it  has 
been  held,  as  contended  by  Mr.  Spear,  in  al- 
most an  unbroken  line  of  decisions,  that 
unless  a  person  was  in  the  state  at  the  time 
of  the  commission  of  the  offense  and  sub- 
sequently left  that  state,  such  person  cannot 
be  extradited  under  the  above  statute  and  the 
provisions  of  the  Federal  Constitution.  How- 
ever, this  rule  of  law  need  not  be  herein 
discussed,  for  it  is  unquestioned  that  relator 
was  in  the  state  of  Georgia  at  the  date  of  the 
alleged  offense,  and  subsequently  left  that 
'  state  and  went  to  Oregon,  from  which  state 
she  was  brought  by  extradition  process.  It  is 
contended  that  as  this  construction  has  been 
given  to  those  words  in  the  statute  and  the 
Constitution,  that  the  same  construction  ought 
to  be  given  to  the  words  *to  the  state  to  which 
she  has  fled,'  and  unless  one  has  voluntarily 
gone  into  a  atate,  the  governor  has  no  au- 
thority to  grant  a  requisition.  The  Federal 
Constitution  contains  no  such  qualification, 
and  provides  instead:  'A  person  charged  in 
any  state  with  treason,  felony  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  ex- 
ecutive authority  of  the  state  from  whfbh 
he  fled,  be  delivered  up  to  be  removed  to  the 
state  having  jurisdiction  of  the  eause.'  Re- 
lator admits  that  the  constitutional  provision 
lias  no  clause  which  limits  the  right  to  honor 
the  requisition  to  the  chief  executive  of  the 
state  to  which  the  prisoner  has  fled,  but 
instead  uses  the  words,  in  which  he  may  be 
found,  yet  the  insistence  is  made  that  this 
clause  of  the  Constitution  is  not  self-execu- 
ting, and,  therefore,  we  must  look  alone  to  the 
statute  enactied  thereunder,  and  as  this  stat- 
ute contains  the  qualifying  words  *to  which 
he  has  fled,'  the  power  to  honor  a  requisition 
is  limited  to  the  chief  executive  of  a  state 
to  which  such  person  may  voluntarily  go. 
.  .  .  We  find  the  question  of  surrender 
to  a  .third  state  was  before  the  courts  in 
Illinois  in  1879,  in  the  case  of  People  ex  rel. 
Suydam  v.  Sennott:  'The  facts  in  the  case 
of  Sennott  are  that,  having  committed  a 
crime  in  Pennsylvania,  he  went  first  to  West 
Virginia,  where  he  remained  a  while,  and 
then  to  Chicago,  in  the  state  of  Illinois, 
where  he  resided  for  about  two  years.  He 
then  left  Chicago  and  went  to  New  York, 
from  which  state  he  was  brought  back  to 
Illinois  on  a  charge  of  crime  there  commit- 
ted. After  his  return  he  was  discharged  on 
habeas  corpus;  but  he  was  immediately  re- 
arrested on  a  warrant  issued  upon  a  requisi- 
tion of  the  governor  of  Pennsylvania  demand- 
ing his  rendition   for  the  crime  committed 


in  that  state.  An  application  was  at  once 
made  to  /udge  McAllister,  of  the  circait^ 
court  of  Cook  county,  Illinois,  for  the  dis- 
charge of  the  prisoner  on  habeas  corpus.  The 
ground  chiefly  relied  upon  was  that  he  had 
not  fled  to  Illinois,  but  was  brought  there 
against  his  will.  It  was  contended  that 
under  the  Act  of  1793  he  must  have  fled  to 
Illinois.  The  court  said  that  the  Constitu- 
tion of  the  United  States  provided  for  the 
surrender  of  persons  ^'who  shall  flee  from 
justice  and  be  found  in  another  state."  The 
Act  of  Congress  says:  "Whenever  the  exec- 
utive authority  of  any  state  or  territory- 
demands  any  person  as  a  fugitive  from  jus- 
tice of  the  executive  authority  of  any  state 
or  territory  to  which  such  person  has  fled.**" 
The  court  said  a  point  was  made  of  the  dif- 
ference in  language,  but  if  the  Constitution 
and  the  Act  differed  the  former  must  prevail. 
"It  seems  to  me,"  said  Judge  McAllister,  "to 
be  a  fair  interpretation  of  the  const itutiona? 
provisions,  that  the  other  requisites  bein^ 
supplied,  it  is  only  necessary,  to  justify  the 
arrest  under  the  executive  warrant,  that  the 
person  should  be  a  fugitive  from  the  justice 
of  the  demanding  state,  and  be  found  in  the 
state  where  the  warrant  issued.  I,  therefore 
do  not  concur  in  the  position  that  the  relator 
cannot  be  amenable  to  such  warrant,  unless 
he  had  fled  to  this  state,  and  remained  here 
as  such  fugitive  at  the  time  of  his  arrest. 
Having  committed  the  crime  in  Pennsyl- 
vania, and  then  departed  the  state,  he  is 
to  be  regarded  as  a  'fugitive  from  justice," 
so  long  as  he  keeps  out  of  the  state,  and 
subject  to  the  extradition  laws,  unless  that 
state  has  lost  its  right  to  demand  him  liy 
her  own  laches.  The  executive  warrant  in 
these  cases  is  a  criminal  process,  and  when 
he  was  discharged  from  imprisonment  under 
the  proceedings  by  which  he  was  brought 
here,  by  what  rule  of  law,  if  he  was  here  as 
a  fugitive  from  justice,  he  could  be  exempt 
from  such  process,  I  confess  myself  unable 
to  understand.  The  governor  was  under  no 
duty  to  return  him  to  New  York,  or  guar- 
antee a  safe  return.  He  might  be  privileged 
from  arrest  on  civil  process  by  a  well-settled 
rule  of  law,  but  not  from  a  criminal  one. 
No  such  privilege  is  known  to  the  law.  The 
only  requisites  of  a  case,  under  the  Con- 
stitution and  laws  are:  (1)  The  person  de- 
manded must  be  charged  in  some  state  with 
treason,  felony,  or  other  crime.  (2)  He 
must  be  a  fugitive  from  justice,  because  he 
is  expressly  described  as  one  who  shall  flee 
from  justice,  and  who  is  to  be  delivered  upon 
demand  of  the  executive  authority  of  the 
state  from  which  he  fled.  (3)  He  must  be 
found  in  another  state  than  the  one  in  which 
the  crime  is  charged  to  have  been  committed." 
The  court  accordingly  dismissed  the  writ, 
and  ronanded  the  prisoner  into  custody.    He 
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then  obtained  anotlier  writ  of  habeas  corpua 
from  Judge  I>rummond,  of  the  United  States, 
circuit  court  for  the  northern  district  of 
Illinois.  Judge  Drummond  took  the  same 
view  of  the  matter  aa  Judge  McAllister,  and 
Sennott  was  taken  to  Pennsylvania.  The 
same  question  was  considered  by  the  supreme 
court  of  Indiana  in  1886,  in  the  following 
case:  A  person  committed  a  crime  in  Mich- 
igan and  fled  to  Indiana,  where  he  was 
arrested  and  held  in  custody  from  December 
12,  1884,  till  September  12,  1885,  on  an  in- 
dictment for  a  crime  ccmimitted  in  the  latter 
state.  On  December  29,  1884,  the  governor 
of  Indiana,  upon  the  requisition  of  the  gov* 
ernor  of  Michigan,  issued  a  warrant  for  the 
prisoner's  arrest  and  rendition.  This  warrant 
was  not  then  executed  owing  to  the  fugitive's 
being  held  for  trial  in  Indiana  for  a  crime 
there  committed.  On  September  12,  1885, 
he  escaped  from  jail  and  fled  to  Ohio,  from 
which  state  he  was  brought  back  to  Indiana 
by  regular  rendition  proceedings.  He  was 
then  held  in  custody  until  April,  1886,  when 
a  nolle  prosequi  was- entered.  He  was  then 
arrested  on  the  warrant  of  rendition,  and 
claimed  that,  having  been  brought  into  In- 
diana from  Ohio  by  "extradition"  proceed- 
ings, he  could  not  be  delivered  up  to  the 
state  of  Michigan  without  an  opportunity 
to  return  to  Oliio.  The  court  held  otherwise.' 
In  commenting  on  this  case  Mr.  Moore,  in 
his  work  on  Extradition,  says:  *In  so  doing 
it  laid  much  stress  on  the  fact  that  the 
fugitive  originally  came  voluntarily  into 
Indiana,  and  should  not  by  reason  of  his 
flight  from  the  state  be  placed  in  a  better 
position  than  if  he  had  not  fled.  This,  the 
court  said,  distinguished  it  from  most  of  the 
other  cases.  The  force  of  this  reasoning 
may  be  doubted.  If  it  be  held  that  a  fugitive 
cannot  be  permitted  to  derive  any  advantage 
from  his  flight,  the  rule  that  he  cannot  be 
tried  for  an  offense  other  than  that  for  which 
he  was  surrenderd  must  be  rejected.  This 
rule  applies  only  to  offenses  committed 
previously  to  extradition,  and,  practically, 
previously  to  flight.  It  is  not  doubted  that 
a  fugitive  may  be  tried  for  an  offense  com- 
mitted subsequently  to  his  extradition.  The 
fact  that  he  is  within  the  jurisdiction  as 
an  extradited  person  does  not  exempt  him 
from  obedience  to  the  laws.  But  the  dis^ 
tinction  noted  by  the  court  may  be  thought 
to  be  open  to  another  objection.  It  assumes 
that  in  order  to  be  a  fugitive  from  justice, 
the  criminal  must  have  come  voluntarily 
into  the  state  from  which  his  surrender  is 
demanded,  or  have  sought  asylum  there. 
For^  it  is  to  be  remembered  that  when  he 
was  brought  into  Indiana  on  rendition  proc- 
ess it  was  from  Ohio,  and  he  could  not, 
therefore,  allege  on  that  ground  that  he  did 
not  flee  fr<«i  Michigan.    As  a  rule,  proof  of 


seeking  asylum  is  not  necessary  under  treat- 
ies; and  it  certainly  is  not  so  in  rendition 
under  the  Constitution,  which  only  requires 
that  he  shall  be  **found."  He  may  be  in- 
veigled or  deceived  into  coming  into  the 
jurisdiction,  or  may  be  there  as  the  result 
of  casualty.  It  has  been  held  that  even  the 
employment  of  legal  processes  or  of  illegal 
violence  invests  him  with  no  personal  priv- 
ilege which  he  can  set  up  as  against  the^ 
demands  of  justice,  unless,  where  legal  proc- 
esses are  employed,  the  law  confers  upon  him 
such  immunity.  Such  immunity  the  court 
did  not  hold  to  exist  in  interstate  rendition^ 
On  the  contrary,  it  referred  with  disapproval 
to  the  case  cited  from  Binns,  Justice,  to  the 
effect  that  a  person  delivered  up  by  one- 
state  to  another  cannot  be  given  up  to  a. 
third  state  without  having  had  an  oppor- 
tunity to  return  to  that  which  surrendered 
him.  The  court  observed  that  that  case  was 
decided  by  the  court  of  quarter  sessions  of 
Philadelphia,  and  was,  therefore,  of  little 
authority,  and  cited  against  it  the  opinion 
of  Chief  Justice  Gibson  in  Dows'  case.  The 
decision  of  the  supreme  court  of  Indiana' 
may,  therefore,  be  held  to  have  involved  the 
rejection  of  the  theory  that,  where  one  of 
the  United  States  obtains  possession  of  a 
criminal  by  rendition  proceedings,  it  holds 
him  for  the  sole  purpose  of  trying  him  on 
the  charge  upon  which  he  was  given  up/ 
After  commenting  on  the  above  cases,  Mr. 
Moore  on  Extradition,  section  646,  says: 
Considering  the  case  solely  from  the  point  of 
view  of  the  prisoner,  of  what  right  can  it 
be  said  that  he  is  deprived  by  his  delivery 
up  to  a  third  state?  It  is  not  his  right  to- 
have  the  question  of  the  surrender  deter- 
mined by  .  the  governor  of  any  particular 
state.  That  question  is  under  the  Constitu- 
tion, and  to  be  determined  in  any  state  in 
which  he  may  be  "found."  This  does  not 
mean  that,  having  once  been,  found  in  a 
certain  state,  he  is  entitled  thereafter  to 
have  the  question  of  his  rendition  for  all 
prior  offenses  determined  by  the  governor  of 
that  state,  until  he  shall  have  left  its  juris- 
diction voluntarily.  Yet  this  is  precisely 
what  is  signified  by  the  right  of  return  to- 
the  jurisdiction  of  the  surrendering  state, 
as  held  to  exist  in  extradition  cases;  the 
reason  being  that  the  fugitive,  when  re- 
covered, was  under  the  protection  of  the- 
surrendering  nation.  This  principle  pos- 
sesses no  relevancy  to  the  states  of  the  Igni- 
ted States.'  .  .  .  When  relator  was 
indicted  in  Georgia,  and  the  authorities  of 
that  state  ascertaining  that  she  had  fled 
from  that  state,  began  to  look  for  her  they 
found  her  in  Texas.  To  what  state  could 
or  should  they  apply  for  her  extradition  but 
the  state  of  Texas?  No  other  state  had 
jurisdiction  of  her  person  at  that  time,  audi 
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no  other  could  at  that  time  grant  extradi* 
lion  process.  The  rule  stated  by  Mr.  Spear 
tliat  'as  she  was  brought  here  on  extradition, 
if  she  chooses  to  stay  here  and  does  stay 
here,  Georgia  would  have  no  means  of  getting 
possession  of  her  person  and  bringing  her 
to  justice  for  an  offense  committed  in  that 
state,'  we  do  not  believe  to  be  the  law,  for 
it  would  nullify  and  render  ineffective  the 
plain  intent  and  purpose  of  the  states  in 
-ceding  authority  to  federal  government  the 
right  to  provide  for  extradition  of  persons 
charged  with  crime  from  one  state  to  anoth- 
er state.  It  was  not  intended  to  create  an 
Asylum  under  circumstances  from  which  a 
person  charged  with  crime  could  not  be  ex- 
tradited, but  the  reverse  is  true,  that  no 
asylum  should  be  provided  by  any  state  or 
territory.  The  language  of  our  statute  is 
in  accord  with  the  provisions  of  the  Federal 
Constitution,  is  violative  of  no  provision 
thereof,  and  specifically  grants  to  the  gov- 
ernor of  this  state  the  authority  to  issue 
the  requisition  whenever  a  person  charged 
-with  crime  in  another  state  is  found  within 
the  borders  of  this  state,  and  our  governor 
having  acted  in  conformity  with  and  under 
the  authority  of  the  statutes  of  this  state, 
which  are  in  accord  with  the  Federal  Con- 
stitution, we  are  of  the  opinion  he  committed 
no  error  in  honoring  the  requisition,  and  the 
relator  is  remanded." 

Affirming  the  decision  in  the  foregoing 
«ase,  the  United  States  Supreme  Court 
speaking  through  Chief  Justice  White,  in 
Innes  v.  Tobin,  240  U.  S.  131,  36  S.  Ct.  290, 
•60  U.  S.  (L.  ed.)  562,  said:  "From  this  it 
results  that  the  first  inquiry  here  is,  did  it 
appear  that  the  accused  was  a  .fugitive  from 
the  justice  of  the  state  of  Georgia?  While 
the  facts  which  we  have  stated  do  not  dis- 
close affirmatively  that  she  was  ever  in 
Creorgia  and  the  date,  if  at  all,  of  her  flight 
from  that  state,  we  think  that  she  was  such 
a  fugitive  is  to  be  assumed  for  three  obvious 
reasons:  Because  there  was  no  question  of 
such  fact  made  in  the  applicdEition  for  habeas 
corpus  since  it  is  apparent  on  the  face  of 
the  application  that  the  ground  of  relief 
Telied  upon  was  not  that  there  had  been  no 
Hight  from  Georgia,  but  that  there  was  and 
«ould  have  been  no  flight  into  Texas  since 
the. coming  into  that  state  was  involuntary 
and  resulted  solely  from  the  extradition  pro- 
ceedings; because  that  view  of  the  subject 
'was  assumed,  both  in  the  elaborate  opinion 
of  the  court  below  and  that  of  the  dissenting 
judge,  to  be  unquestioned;  and  Anally  be- 
•cause  neither  in  the  assignments  of  error  in 
this  court  nor  in  the  arguments  pressed  upon 
-our  attention  is  the  contrary  view  insisted 
upon  or  even  suggested.  From  that  aspect, 
therefore,  there  is  no  ground  for  saying 
that  the  extradition  order  conflicted  with  the 


express  provision  of  the  statute.  Was  there 
a  conflict  between  the  statute  and  the  order 
for  removal  to  Georgia  arising  by  necessary 
implication  from  the  fact  that  the  accused 
had  been  brought  into  the  state  of  Texas  on 
a  requisition  upon  the  state  of  Oregon  and 
had  not  been  released  from  custody  or  been 
returned  to  Oregon,  is  the  only  remaining 
question  under  this  heading.  While  it  is 
quite  true,  as  pointed  out  in  the  opinion  of 
the  court  below,  and  in  that  of  the  judge  who 
dissented,  that  there  are  some  decided  cases 
and  opinions  expressed  by  textwriters  which 
sustain  the  affirmative  view  of  this  inquiry, 
the  subject  is  here  not  an  open  one  since  it 
has  been  expressly  foreclosed  by  the  decision 
in  Lascelles  v.  Georgia,  148  U.  S.  537,  13 
S.  Ct.  687,  37  U.  S.  (L.  ed.)  549.  In  that 
case  the  issue  for  decision  was  whether  a 
person  accused  who  had  been  removed  to  the 
state  of  Georgia  from  another  state  on  ex- 
tradition proceedings  for  trial  for  a  spec- 
ified crime  was  liable  in  Georgia  to  be  tried 
for  another  and  different  crime.  Reviewing 
the  whole  subject  and  calling  attention  to 
the  broad  lines  of  distinction  between  in- 
ternational extradition  of  fugitives  from  jus- 
tice   and    interstate    rendition    of    such    fu- 

.  gitives  under  the  Constitution  and  the 
provisions  of  the  act  of  Congress  and  the 
error  of  assuming  that  the  doctrine  of  asy- 
lum applicable  under  international  law  to 
the  .one  case  was  applicable  to  the  other,  it 
was  held  that  the  right  to  prosecute  for 
such  other  offense  existed.  The  court  said 
(p.  542) :  'Neither  the  Constitution,  nor 
the  act  of  Congress  providing  for  the  ren- 
dition of  fugitives  upon  proper  requisition 
being  made,  confers,  either  expressly  or  b;^ 
implication,  any  right  or  privilege  upon 
such  fugitives  under  and  by  virtue  of  which 
they  can  assert,  in  the  state  to  which  they 
are  returned,  exemption  from  trial  for  any 
criminal  act  done  therein.  No  purpose  or 
intention  is  manifested  to  afford  them  any 
immunity  or  protection  from  trial  and  pun- 
ishment for  any  offenses  committed  in  the 
state    from   which    they   flee.     On   the   con- 

,  trary,  the  provisions  of  both  the  Constitution 
and  the  statutes  extend  to  all  crimes  and 
offenses  punishable  by  the  laws  of  the  state 
where  the  act  is  done.  Kentucky  v.  Den- 
nison,  24  How.  66,  101,  102,  16  U.  S.  (L.  ed.) 
717;  Ex  p.  Reggel,  114  U.  S.  642,  5  S.  Ct. 
1148,  29  U.  S.   (li.  ed.)   250.'" 

But  in  Matter  of  Whlttington,  34  Cal. 
App.  344,  167  Pac.  404,  it  appeared  that  the 
accused  was  arrested  in  Texas  on  a  criminal 
charge.  While  so  in  custody  the  state  of 
California  issued  extradition  papers  against 
him  and  he  was  turned  over  to  the  latter 
state.  After  the  accused  was  tried  in  Cal- 
ifornia and  acquitted  he  was,  nevertheless,, 
kept  in  custody  because  of  requisition  papers 
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tsEued  by  the  governor  of  Texas.  The  peti- 
tioner claimed  that  he  was  not  a  fugitive 
from  justice  in  as  much  as  he  had  not  left 
the  state  of  Texas  voluntarily.  His  con- 
tention was  sustained.  The  .  court  said: 
''We  find  no  cause  to  dispute  the  proposition 
as  announced  in  the  authorities  cited  by 
respondents^  that  where  a  person  has  com* 
mitted  a  crime  in  one  state  and  is  found  in 
another  state,  he  will  be  presumed  to  have 
fled  from  the  jurisdiction  of  the  first.  But 
in  this  case  the  prisoner  did  not  leave  the 
state  of  Texas  by  any  voluntary  act  of  his 
o^-n.  He  was  taken  out  of  the  state  against 
his  will  and  imder  compulsory  process  at  a 
time  when  the  state  of  Texas  had  him  in 
custody  with  full  right  and  power  to  pros- 
ecute him  for  the  offense  for  which  it  now 
seeks  to  have  him  returned.  Not  only  may 
it  be  said  that  he  is  not  a  fugitive  because 
he  did  not  voluntarily  leave  that  state,  but 
because  also  the  state  of  Texas  voluntarily 
relinquished  the  jurisdiction  of  its  courts 
over  his  person  and  waived  its  right  to  there- 
after have  him  brought  back  from  the  Cal- 
ifornia jurisdiction  to  answer  for  tlie  same 
offense.  In  an  argumentative  way  the  case 
of  In  re  Hess,  5  Kan.  App.  763,  48  Pac. 
596,  is  authority  for  the  conclusion  last 
announced.  The  prayer  of  the  petition  is 
granted  and  petitioner  is  ordered  to  be  dis- 
charged from  the  custody  of  respondents." 

As  indicated  heretofore  it  is  not  necessary 
that  one  should  have  fully  committed  the 
crime  with  which  he  is  charged  in  the  de- 
manding state.  Where  a  crime  consists  of 
more  than  one  act  and  the  accused  does  an 
overt .  act  in  the  demanding  state  but  com- 
pletes the  crime  while  away  therefrom  he  is 
nevertheless  a  fugitive  from  justice.  8trass- 
heim  v.  Daily,  221  U.  S.  280,  31  S.  Ct.  558, 
65  U.  S.  (L.  ed.)  735;  People  v.  Gargan,  181 
App.  Div.  410,  168  N.  Y.  8.  1027;  Herbert 
V.  Coleman,  3  Tenn.  Civ.  App.  316.  Thus  in 
Strassheim  v.  Daily,  supra,  it  appeared  that 
Daily,  the  accused,  was  indicted  in  Michigan 
on  a  charge  of  bribery  and  also  on  a  charge 
of  obtaining  money  by  false  pretenses  from 
the  state  of  Michigan.  It  was  alleged  that 
he  committed  bribery  on  May  13,  1908,'  and 
the  false  pretenses  on  May  1,  of  the  same 
year.  Daily  was  in  Chicago  on  both  of  those 
dates.  ,But  it  appeared  that  during  the 
middle  of  July,  1907«  he  had  a  conversation 
in  Chicago  with  one  Armstrong,  warden  of 
the  Michigan  State  Prison.  This  conversa- 
tion related  to  the  desire  of  Daily  to  sell  to 
the  state  of  Michigan  as  new,  certain 
machinery,  which  was  second-hand,  and  he 
told  Armstrong  that  there  was  a  "nice  pres- 
ent" for  him  if  the  deal  went  through.  On 
July  22,  1907,  Daily  was  in  Michigan  and 
'sent  the  successful  bid  for  the  sale  of  the 
machinery  to  the  prison  board.     Thereafter 


he  made  several  visits  to  the  board  and  paid 
$1,500  to  Armstrong.  .  Later  the  old  machin- 
ery was  installed  in  the  prison  but  Daily 
was  not  there  when  this  was  done.  Before- 
the  defendant  paid  the  $1,500  to  Armstrong 
he  received  $10,000  from  the  state  of  Michi- 
gan for  the  machinery,  which  the  state  be- 
lieved to  be  new.  It  was  held  that  the- 
defendant  was  a  fugitive  from  justice  not- 
withstanding the  fact  that  he  was  not  in 
Michigan  until  after  he  had  bribed  Arm- 
strong, in  Chicago.  The  court  said:  "We- 
think  it  plain  that  the  criminal  need  not 
do  within  the  state  every  act  necessary  to^ 
complete  the  crime.  If  he  does  there  an 
overt  act  which  is  and  is  intended  to  be  a 
material  step  toward  accomplishing  the- 
crime,  and  then  absents  himself  from  the 
state  and  does  the  rest  elsewhere,  he  becoms 
a  fugitive  from  justice,  when  the  crime  is 
complete,  if  not  before.  In  re  Cook,  49  Fed. 
833,  843,  844;  Ex  p.  Hoffstot,  180  Fed.  240, 
243;  In  re  Sultan,  115  N.  C.  57.  For  all 
that  is  necessary  to  convert  a  criminal  under 
the  laws  of  a  state  into  a  fugitive  from  jus- 
tice is  that  he  should  have  left  the  state- 
after  having  incurred  guilt  there,  Roberts^ 
V.  Reilly,  116  U.  S.  80,  and  his  overt  act 
becomes  retrospectively  guilty  when  the  con- 
templated result  ensues.  Thus  in  this  case 
offering  the  bid  and  receiving  the  acceptance 
were  material  steps  in  the  scheme,  they 
were  taken  in  Michigan,  and  they  were  estab- 
lished in  their  character  of  guilty  acts  when 
the  plot  was  carried  to  the  end,  even  if  the 
intent  with  which  those  steps  were  taken 
did  not  make  Daily  guilty  before." 

It  has  been  held  that  where  one  leaves 
the  state  wherein  he  is  under  parole  and 
fails  to  comply  with  the  condition  on  which 
the  parole  was  granted  and  he  is  found  in 
another  state  he  is  a  fugitive  from  justice- 
within  the  meaning  of  the  interstate  extra- 
dition laws.  Matter  of  Gertz,  21  Hawaii 
526;  Ex  p.  Williams,  10  Okla.  Crim.  344, 
136    Pac.    597,    51    L.R.A.(K.S.)    668. 

But  unless  the  accused  incurs  some  guilt 
in,  the  demanding  state  prior  to  his  removal 
therefrom  he  cannot  be  said  to  be  a  fugitive 
from  justice.  Taft  v.  Lord  (Conn.)  103^ 
Atl.  644.  In  that  case  it  appeared  that  the 
accused  with  the  consent  of  his  wife  re- 
moved from  New  York  to  Connecticut. 
Thereafter  he  sent  her  some  money  and  later 
she  joined  him  in  the  latter  state.  She- 
stayed  with  her  husband  for  a  short  time* 
and  after  having  quarreled  with  him  took 
the  children  and  returned  to  New  York, 
where  she  had  extradition  papers  issued 
against  the  husband.  It  was  held,  however, 
that  as  he  had  committed  no  crime  in  New 
York  he  was  not  a  fugitive  from  justice. 
The  court  said:  "To  constitute  one  a  fu- 
gitive  from    justice,   as   administered    in    a 
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^iven  state,  two  things  are  esBential,  to  wit: 
(1)  That  he,  having  been  in  that  state,  has 
left  it  and  is  within  the  jurisdiction  of 
another;  and  (2)  that  he  incurred  guilt 
before  he  left  the  former  state  and  while 
he  was  bodily  present  in  that  state.  Roberts 
V.  Reilly,  116  U.  S.  80,  97,  6  S.  a.  291,  29 
U.  S.  (L.  ed.)  544;  Hyatt  v.  Corkran,  188 
U.  S.  691,  712,  23  S.  Ct.  456,  47  U.  S. 
(L.  ed.)  657;  Jones  v.  Leonard,  50  la.  106, 
108.  One  who  is  without  the  jurisdiction 
of  the  state  when  he  is  there  wanted  to 
answer  to  a  criminal  charge  does  not,  by 
reason  of  his  absence  alone,  become  a  fugitive 
from  justice.  Hyatt  v.  Corkran,  188  U.  S. 
691,  712,  6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  544. 
[Neither  does  he  from  the  mere  fact  that  he 
has  rendered  himself  liable  to  criminal  pros- 
ecution in  that  state.  Hyatt  v.  Cockran, 
188  U.  S.  691,  712,  6  S.  Ct.  291,  29  U.  S. 
(L.  ed.)  544.  Tlie  United  States  Supreme 
Court,  whose  pronouncement  upon  this  sub- 
ject which  concerns  the  interpretation  and 
meaning  of  our  Federal  Constitution  and 
laws  is  authoritative,  has  in  a  compara- 
tively recent  case  stated  the  conditions  under 
-which,  and  under  M'hich  alone,  one  becomes 
subject  to  interstate  rendition  as  a  fugitive 
from  justice  in  the  following  clear  and  un- 
mistakable language:  'We  think  it  plain 
that  the  criminal  need  not  do  within  the 
state  every  act  necessary  to  complete  the 
-crime.  It  he  does  an  overt  act  which  is  and 
is  intended  to  be  a  material  step  toward 
accomplishing  the  crime,  and  then  absents 
himself  from  the  state  and  does  the  rest 
elsewhere,  he  becomes  a  fugitive  from  justice, 
when  the  crime  is  complete,  if  not  before, 
«  .  .  for  all  that  is  necessary  to  convert 
a  criminal  under  the  laws  of  a  state  into  a 
fugitive  from  justice  is  that  he  should  have 
left  the  state  after  having  incurred  guilt 
there,  .  .  .  and  his  overt  act  becomes 
retrospectively  guilty  when  the  contemplated 
result  ensues.'  Strassheim  v.  Daily,  221 
V.  S.  280,  285,  31  S.  Ct.  558,  560,  56  U.  S. 
(L.  ed.)  735.  This  statement  of  principle 
is  one  which  we  are  bound  to  accept  and 
apply.  Xo  utterance  of  that  court  is  more 
complete,  comprehensive,  or  specific.  Where- 
as its  former  expressions  upon  the  subject 
had  been  couched  in  general  terms,  as,  for 
instance,  that  guilt  must  have  been  incurred 
•or  the  crime  charged  committed  in  the  de- 
manding state  before  his  departure  there- 
from in  order  to  justify  a  person  being 
regarded  as  a  fugitive  from  its  justice,  here 
is  given  a  particular  statement  of  what  that 
more  general  language  is  to  be  interpreted 
as  meaning.  This  expository  statement 
makes  it  clear  beyond  mistake  that  no  one 
can  be  considered  a  fugitive  from  justice  and 
extraditable  as  such  who  has  not  either 
committed    some    crime    in    the    demanding 


state  or  therein  done  some  overt  act  which 
was  and  was  intended  to  be  a  material  step 
in  the  accomplishment  of  a  crime  subsequent- 
ly consummated  sofmewhere.  Acts  wholly 
innocent  in  themselves  and  not  intended  as 
a  step  towards  the  accomplishment  of  a 
crime  are  not  acts  incurring  guilt,  and 
cannot  be  made  the  basis  of  a  charge  that 
the  actor,  leaving  the  state,  flees  from  jus- 
tice as  there  administered.  It  only  remains 
to  apply  these  principles  to  the  facts  in  the 
present  case.  Examining  them  as  they  are 
spread  upon  the  record  we  fail  to  find  anj 
act  done  by  Schumann  prior  to  his  departure 
from  New  York  which,  by  the  wildest  flight 
of  the  imagination,  could  be  regarded  as 
either  criminal  in  itself  or  as  intended  as  a 
step  in  the  accomplishment  of  a  crime  sub- 
sequently consummated.  He  resided  there, 
was  married  there,  cohabited  with  his  wife 
there,  and  begat  children  by  her  there.  That 
is  the  sum  total  of  his  doings  in  New  York 
until  he  conceived  the  purpose  of  coming  to 
Connecticut.  These  acts  certainly  cannot 
rationally  be  regarded  as  having  any  con- 
nection with  the  crime  charged  through 
being  material  steps  taken  for  its  accom- 
plishment. When  we  come  to  his  departure 
we  find  that  it  was  taken  after  financial 
provision  for  the  temporary  support  of  his 
wife,  in  search  of  a  place  where  he  could 
establish  a  new  honie  for  his  family  and 
with  a  purpose  of  sending  for  his  family 
to  establish  that  home  if  he  should  succeed 
in  the  object  of  his  search  and  of  sending 
them  further  means  of  support  until  he 
could  do  so.  Not  only  was  there  nothing 
criminal  in  any  of  this,  but  the  finding  at 
this  point  completely  negatives  the  existence 
in  the  defendant's  mind  of  an  intention  to 
accomplish  an  abandonment  of  his  family 
We  have  no  need  to  follow  further  the 
family  history.  Schumann  has  been  followed 
to  Connecticut  with  his  skirts  clear,  and  he 
has  never  returned  to  New  York.  WTiatever 
he  has  since  done  or  failed  to  do,  his  short- 
coming has  been  while  his  bodily  presence 
was  in  Connecticut,  where  he  has  contin- 
uously remained.  It  is  interesting,  however, 
to  note  that  after  he  had  been  in  this  state 
less  than  a  month  he  found  a  place  for  the 
establishment  of  a  home;  that  he  then  sent 
for  his  family  and  forwarded  them  the 
means  of  defraying  the  expense  of  their  re- 
moval; that  they  came  in  response  to  that 
request;  that  thereupon  the  reunited  parties 
resumed  their  family  relations,  which  had 
been  temporarily  interrupted  by  the  father's 
quest;  and  that  those  relations  continued, 
although  for  a  brief  space,  until  a  quarrel 
arose,  when,  as  its  result,  the  wife,  taking 
lier  children  with  her,  left  her  husband  be- 
hind and  returned  to  Brooklyn,  where  she 
and   they   l^ave   since   remained.     Who  wu 
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the  party  at  fault  in  this  quarrel  we  have 
no  means  of  knowing,  and  for  the  purpose 
of  the  present  proceedings  that  question 
possesses  no  importance.  The  narrated 
events,  however,  are  of  interest  in  that  they 
emphasize  the  conclusion  already  arrived  at 
that  Schumann  did  not  incur  guilt  of  the 
offense  charged  against  him  prior  to  his 
leaving  the  state  of  New  York,  and  clearly 
disclose  that  his  offense  against  the  laws 
of  that  state,  if  any  he  has  committed,  is 
one  which  had  its  conception  and  consum- 
mation  while  he  was  bodily  present  in  this 
state.  It  well  may  be  that  by  his  conduct 
towards  his  children  he  has  rendered  him* 
self  answerable  to  the  state  of  New  York 
for  a  violation  of  its  criminal  laws,  but 
clearly  he  is  not  a  fit  subject  for  a  compulsory 
return  to  that  state  as  a  fugitive  from  jus- 
tice therefrom  in  order  that  he  may  be  re- 
quired to  answer  to  such  charge." 

Person  Charged  Must  Have  Been  in 
Demanding  State. 

It  18  well  settled  that  although  one  charged 
as  a  fugitive  from  Justice  must  have  been 
physically  within  the  demanding  state  at 
the  time  the  crime  was  committed,  it  is  not 
necessary,  in  order  to  constitute  him  a  fu- 
gitive from  justice  within  the  purview  of  the 
interstate  extradition  laws,  that  he  should 
have  been  there  during  the  entire  time  within 
which  the  alleged  crime  was  committed.  Kx 
p.  Hoffstot,  218  U.  S.  665,  31  S.  Ct.  222, 
54  U.  S.  (L.  ed.)  1201,  affirming  180  Fed. 
240;  Ex  p.  Hoffstot,  180  Fed.  240;  Ex  p. 
Graham,  216  Fed.  813;  Ex  p.  Montgomery, 
244  Fed.  967;  Ex  p.  Kuhns,  36  Nev.  487, 
137  Pac.  83;  Ex  p.  Roberson,  38  Nev.  326, 
149  Pac.  182,  L.R.A.1915E  691;  People  v. 
Baker,  142  App.  Div.  698,  25  N.  Y.  Cr.  R. 
498,  127  N.  Y.  S.  382;  Zulch  v.  Roach,  23 
Wyo.  335,  151  Pac.  1101.  See  also  Ex  p. 
Spencer,  34  Nev.  240,  117  Pac.  1.  Compare 
the  reported  case. 

In  Ex  p.  Graham,  supra,  the  court  said: 
**To  constitute  one  a  fugitive  from  the  jus- 
tice of  a  state,  it  is  essential  that  he  should 
in  that  state  have  incurred  guilt.  It  is  not 
enough  that  outside  of  the  state  he  commit- 
ted criminal  acts  intended  to  produce,  and 
which  did  produce,  detrimental  effects  within 
it,  ...  If,  therefore,  the  present  peti- 
tioner had  been  apprehended  within  the 
state  of  Tennessee  when,  according  to  his 
affidavit  filed  in  the  proceedings  before  the 
governor  of  California,  he  went  there  in  or 
about  the  month  of  August,  1907,  he  would 
undoubtedly  have  been  subject  to  prosecution 
under  an  indictment  against  him.  But 
.  .  .  it  does  not  follow  from  this  that  the 
petitioner  is  a  fugitive  from  the  justice  of 
the  state  in  which  he  did  not  commit  the 


crime.  On  the  contrary,  I  repeat  that  to 
constitute  him  a  fugitive  from  the  justice 
of  the  state  of  Tennessee  the  commission  Qf 
some  criminal  act  by  him  within  that  state 
is  essential.  .  .  .  The  gist  of  the  pres- 
ent inquiry,  therefore,  is  whether  Graham 
was  in  the  state  of  Tennessee  at  the  time  he 
is  alleged  to  have  obtained  the  $3,000  from 
Ayres  by  the  means  and  in  pursuance  of  the 
alleged  false  representation  and  pretenses, 
or  was  within  that  state  at  the  time  of  the 
commission  of  any  act  connected  with  and 
culminating  in  such  alleged  fraudulent  ob- 
taining of  the  said  money,  whether  such  act 
was  committed  on  the  day  specified  in  the 
indictment,  or  at  any  other  time  provable 
thereunder.  If  the  said  money  was  so  ob- 
tained by  the  petitioner,  the  crime  charged 
against  him  was  then  complete,  and  if  any 
essential  element  of  it  was  committed  by  him 
within  the  state  of  Tennessee  he  is  a  fugitive 
from  justice  and  must  be  remanded.  If, 
however,  the  alleged  crime  was  not  commit- 
ted by  him  within  the  state  of  Tennessee,  he 
cannot,  for  the  reasons  above  stated,  be  con- 
sidered a  fugitive  from  justice,  even  though 
he  was  subsequently  within  the  state  for  a 
time." 

In  Ex  p.  Montgomery,  244  Fed.  967,  it 
appeared  that  Montgomery  was,  with  several 
others,  indicted  by  the  grand  jury  of  Al- 
legheny county,  Pennsylvania,  on  a  charge 
of  conspiracy.  The  crime  charged  was 
alleged  to  have  been  committed  in  the  city  of 
Pittsburgh  on  March  1,  1917,  and  "at  other 
times  before  and  after  said  date  within  two 
years  of  this  date."  It  further  appeared  that 
Montgomery  was  not  in  Allegheny  county  on 
March  1,  1917,  or  for  five  years  prior  thereto, 
or  at  any  time  thereafter.  But  it  ajr-i^ared 
that  on  February  7,  1917,  he  was  a  passenger 
on  an  interstate  railroad  train  going  from 
New  York  to  Baltimore,  Md.,  through  Penn- 
sylvania and  that  on  one  day  in  December, 
1916,  he  stopped  for  a  short  tilne  in  Phila- 
delphia for  some  business  other  than  that 
connected  with  the  alleged  conspiracy.  On 
the  trip  to  Baltimore  the  accused  was  ac- 
companied by  one  Birdseye,  an  alleged  co- 
conspirator, Montgomery  was  arrested  in 
New  York  on  an  extradition  warrant  issued 
by  the  governor  of  Pennsylvania.  He  con- 
tended til  at  inasmuch  as  he  was  not  physically 
present  in  Pennsylvania  at  the  time  of  the 
alleged  conspiracy  he  was  not  a  fugitive 
from  justice.  But  the  court  said:  "I  am 
not  called  upon  on  this  application,  to  de- 
termine anything  other  than  this  question, 
whether  a  citizen  of  New  York,  indicted  for 
the  statutory  crime  of  conspiracy  in  Pitts- 
burgh, Allegheny  county.  Pa.,  who  is  conced- 
ed not  to  have  been  physically  or  personally 
present  in  that  city  or  county  within  the 
time  alleged  in  the  indictment,  or  at   any 
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time  since  the  alleged  comxaission  of  the 
crime  or  prior  thereto,  shall  nevertheless  be 
deemed  a  fugitive  from  justice  of  Pennsyl- 
vania if  it  appears  on  several  occasions  dur- 
ing the  time  alleged  in  the  indictment  that 
he  was  a  passenger  on  a  through  interstate 
railroad  train  bound  for  points  outside  of  the 
demanding  state,  said  trains  running  through 
a  portion  of  the  state  remote  from  the  locus 
in  quo,  on  one  occasion  he  having  stopped 
at  the  city  of  Philadelphia  to  attend  to  some 
business  foreign  to  the  subject-matter  of  the 
indictment,  and  on  another  occasion  he  hav- 
ing been  a  fellow  passenger  with  an  alleged 
coconspirator.  Both  occasions  were  prior 
to  the  filing  of  the  indictment  charging 
crime.  It  is  not  necessary  that  the  relator 
should  have  been  at  the  place  where  the 
crime  is  alleged  to  have  been  committed  to 
be  legally  charged  with  the  crime  of  con- 
spiracy. He  may  be  guilty  without  having 
either  engaged  in  the  conspiracy  or  done 
anything  in  pursuance  of  it  while  physically 
in  the  state  of  Pennsylvauia.  There  are 
various  crimes,  including  conspiracy,  where 
a  person  may  do  something  in  one  state 
which  would  result  in  a  crime  committed  in 
another  state.  But  he  may  be  indicted  in 
a  given  case  in  which  he  cannot  be  extradited. 
Under  the  constitutional  provision  and  the 
statute,  providing  for  the  extradition  of 
fugitives  from  justice  from  one  state  to 
another,  it  is  necessary  that  the  defendant 
Rhould  have  been  physically  present  in  the 
state  in  which  it  is  alleged  that  the  crime 
was  committed  at  the  time  when  it  was  com- 
mitted, in  order  to  make  him,  by  his  sub- 
sequent departure  from  the  state,  a  fugitive 
from  justice.  .•  .  .  While  the  indictment 
here  mentions  specially  but  a  single  day,  it 
also  alleges  a  conspiracy  claimed  to  have 
been  hatched  during  two  years  preceding  the 
indictment.  Conspiracy  is  a  continuando 
crime,  and  the  rule  is  now  well  settled  that 
the  demanding  state  is  not  bound  either  upon 
the  trial  or  in  the  extradition  proceedings 
by  the  specific  date  laid.  While  the  relator 
was  not  in  the  locus  in  quo  during  the  period 
it  is  alleged  the  crime  was  committed,  he 
was  within  the  demanding  state  and  in  the 
presence  of  a  coconspirator  on  an  interstate 
train.  The  circumstances  of  the  relator's 
presence  in  the  demanding  state  during  this 
period  do  not  establish  the  impossibility  of 
his  participation  in  the  conspiracy.  The 
crime  charged  did  not  require  his  presence 
in  the  locus  in  quo.  A  conspiracy  may  be  a 
continuing  offense.  Indeed,  it  has  been  held 
to  be  a  purely  continuous  offense.  U.  8.  v. 
Kissel,  218  U.  S.  610,  31  S.  Ct.  124,  64  U.  S. 
(L.  ed.)  1168;  Hyde  v.  U.  8.  226  U.  S.  347, 
32  8.  Ct.  793,  66  U.  8,  (L.  ed.)  1114,  Ann. 
Cas.  1914A  614.  ...  In  this  relator's 
case  it  is  established  by  his  own  admission 


that  the  defendant  waa  in  conference  with 
the  coconspirator  on  an  interstate  train 
passing  through  Pennsylvania,  although  dis- 
tant from  the  county  where  he  is  charged 
with  crime,  during  the  period  mentioned  in 
the  indictment  as  the  time  the  crime  wae 
committed.  As  Judge  Sheam  said  in  People 
V.  Woods,  177  App.  Div.  1,  163  N.  Y.  8.  991 : 
'True,  his  stay  was  short  on  each  occasion, 
but  there  was  abundance  of  opportunity 
during  his  stay,  not  only  to  confer  with  his 
alleged  confederate,  but  to  hand  to  his  con- 
federate the  letters  of  credit  and  the  bc^ua 
checks  which,  it  is  alleged,  were  used  to 
accomplish  the  overt  criminal  acts.'  The 
same  reasoning  was  applied  in  Meeker  v. 
Baker,  142  App.  Div.  598,  127  N.  Y.  S.  382. 
.  .  .  Therefore,  in  view  of  Montgomery's 
own  admissions  upon  the  hearing,  of  his 
presence  in  the  demanding  state,  with  oppor- 
tunity for  and  JBictual  conference  with  a 
coconspirator  during  the  period  in  which  it 
is  charged  in  the  indictqient  the  crime  was 
committed,  I  am  obliged  to  hold  that  he  is 
a  fugitive  from  justice  within  the  meaning 
of  the  law,  and  that  he  should  be  delivered 
up  in  accordance  with  the  demand  of  the 
rendition  warrant." 

In  Zulch  V.  Roach,  23  Wyo.  336,  151  Pac. 
1101,  it  appeared  that  the  plaintiffs  were 
arrested  in  W^yoming  on  extradition  papers 
issued  in  Michigan  and  honored  by  the  gov- 
ernor of  Wyoming.  The  plaintiffs  were 
charged  with  having  cheated  and  defrauded 
various  persons  out  of  the  sum  of  $5,000, 
and  that  they  had  also  violated  the  laws  of 
Michigan  in  that  they  did  business  in  that 
state  under  an  assumed  and  fictitious  name* 
viz.,  "Acme  Cloak  and  Suit  House,"  without 
having  filed  a  certificate  as  to  the  true  names 
and  addresses  of  the  parties  doing  business 
under  such  assumed  name.  The  all^ations 
were  that  these  acts  were  committed  "on 
the  14th  day  of  Aug.  a.d.  1916,  and  for 
six  months  preceding  said  14th  day  of  Aug. 
A.i>.  1915."  It  further  appeared  that  the 
criminal  acts  were  committed  during  a  period 
of  more  than  one  year  prior  to  August,  1915. 
Two  of  the  plaintiffs  came  to  Cheyenne,  Wy- 
oming, on  January  20,  1916,  but  were  in 
Michigan  from  June,  1914,  to  the  latter  pcut 
of  December,  1914,  and  were  connected  with 
the  Acme  Cloak  and  Suit  House;  another 
.  of  the  plaintiffs  was  in  Michigan  from  Oc- 
tober, 1914,  to  the  last  of  February,  1915, 
was  connected  with  the  said  firm,  and  came 
to  Cheyenne  in  February,  1915;  another  one 
of  the  plaintiffs  worked  for  the  Acme  Cloak 
and  Suit  House  from  June,  1915,  to  August 
10,  1915,  and  came  to  Cheyenne  on  August 
18,  1915.  But  none  of  the  plaintiffs  were 
in  Michigan  on  August  14,  1915.  The  plain- 
tiffs, in  a  habeas  corpus  proceeding,  contend- 
ed that  they  were  not  fugitives  from  justice 
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because    they    were    not    in    Michigan    on 
August  14,  1915.     But  the  court  denied  the 
contention,  saying:     'It  is  the  contention  of 
counsel   for   the   plaintiffs   that   as   it   con- 
clusively    appears    from    the   evidence    that 
plaintiffs  were  not  in  Michigan   on  August 
14,  1915,  they  could  not  have  committed  the 
crime  charged   in  either  of  the  complaints. 
We  cannot  agree  with  that  contention.     We 
are  of  the  opinion  that  the  correct  rule  is, 
that  the  presence  of  the  accused  in  the  de- 
manding state  at  the  time  of  the  commission 
of  the  crime,  or  the  doing  of  some  overt  act 
therein   which   is   and  is   intended  to   be   a 
material    step    toward    the    accomplishment 
of  the  crime  is  necessary  to  warrant  their 
extradition;  and  whether  they  were  so  pres- 
ent may  be  inquired  into  on  habeas  corpus 
proceedings.     In  the  absence  of  evidence  to 
the  contrary,  the  time  of  the  commission  of 
the  crime  as  charged  in  the  complaint  or 
indictment   is   conclusive   in    habeas    corpus 
proceedings  instituted  to  prevent  extraditioti ; 
but  when  there  is  evidence  reasonably  tend- 
ing to  show  that  the  date  so  alleged  is  not 
the  true  or  exact  date  of  the  commission  of 
the  criminal   acts,   the  time  alleged   in   the 
complaint   or   indictment   is  not   conclusive. 
These  propositions,  we  think,  are  supported 
by  the  authorities."    After  discussing  several 
prior  decisions  the  court  said  further:     "The 
evidence  in  the  case  at  bar  is  much  stronger 
and  much  more  direct  and  satisfactory  than 
that  in  the  Hoffstot  case.     Here  the  parties 
admit  that  they  were  in  Michigan  while  the 
business  of  the  Acme  Cloak  and  Suit  House 
was  being  conducted  and  carried  on  and  that 
they  were  in  some  manner  engaged  in  the 
conduct   of   that   business.     If,   as   charged, 
they  had  entered  into  a  conspiracy  by  that 
means  to  cheat  and  defraud  and  in  pursuance 
of  such  conspiracy  had  committed  acts  while 
within     that     state     which     culminated     in 
fraudulently  obtaining  money  as  alleged,  and 
afterwards  left  the  state  of  Michigan,  they 
must   be  held  to  be  fugitives  from   justice. 
Whether  there  was  a  conspiracy,  or  whether 
the   business   of   the  Acme   Cloak   and   Suit 
House  was  fraudulent  or  whether  they  were 
flo  connected  with  it  as  to  render  them  guilty 
on  either  charge,  are  questions  which  cannot 
be  tried  in  this  proceeding.     We  are  of  the 
opinion   that   the   writ   should   be   dismissed 
and  the  plaintiffs  remanded  to  the  custody 
of  the  defendants  on  each  of  the  warrants, 
and  it  is  so  ordered." 

While  it  must  appear  that  the  person 
accused  of  being  a  fugitive  from  justice  was 
corporeally  in  the  demanding  state  at  the 
time  of  the  commission  of  the  alleged  crime 
the  proof  need  not  be  conclusive.  People  v. 
Chief  of  Police,  97  Misc.  264,  162  N.  Y.  S. 
S45,  wherein  it  appeared  that  the  accused 
made  no  attempt  to  show  that  he  was  not 


in  the  demanding  state  at  the  time  of  the 
commission  of  the  alleged  offense,  and  it  was 
held  that  the  allegations  in  the  extradition 
papers  were  sufficient  to  prove  that  he  was 
there  at  that  time. 

But   where   the   accused   was   not   in   the 
demanding  state  at  the  time  he  is  alleged 
to  have  committed  the  crime  for  which  his 
extradition   is  sought  he  cannot  be  said  to 
be  a  fugitive  from  justice  within  the  mean- 
ing of  the  interstate  extradition  laws.    Ex  p. 
Shoemaker,  25  Cal.  App.  651,  144  Pac.  985. 
In  that  case  it  appeared  that  the  petitioner 
was   indicted   in  Illinois  on   the  charges   of 
conspiracy,    larceny,     and    receiving    stolen 
property.     It  was  alleged  in  the  indictment 
that  the  crimes  were  committed  by  him  on 
June  8,  1912,  in  Cook  county,  Illinois.     But 
it  further  appeared  that  he  was  in  New  York 
at  that  time  and  only  passed  through  Ill- 
inois on  August  23,   1912,   on  his  way  to 
California.     It  was  held  that  he  was  not  a 
fugitive  frona  justice.    The  court  said:     "*It 
is  difficult  to  see  how  a.  person  can  be  said 
to  have  fled  from  the  st^te  in  which  he  is 
charged  to  have  committed  some  act  amount- 
ing to  a  crime  against  that  state,  when  in 
fact  he  was  not  within  the  state  at  the  time 
the  act  is  said  to  have  been  committed.    How 
can  a  person  flee  from  a  place  that  he  was 
not  in?    He  could  avoid  a  place  that  he  had 
not  been  in;  he  could  omit  to  go  to  it;  but 
how  can   it  be  said  with  accuracy  that  he 
has  fled  from  a  place  in  which  he  had  not 
been  present?    This  is  neither  a  narrow,  nor, 
as  we  think,  an  incorrect,  interpretation  of 
the  statute.     It  has  been  in  existence  since 
1793,   and  we   have   found   no   case   decided 
by  this  court*  wherein  it  has  been  held  that 
the  statute  covered  a  case  where  the  party 
was  not  in  the  state  at  the  time  when  the 
act  is  alleged  to  have  been  committed.     We 
think  the  plain  n^eaning  of  the  act  requires 
such  presence,  and  that  it  was  not  intended 
to  include,  as  a  fugitive  from  justice  of  the 
state,   one  who   had   not  been    in   the   state 
at  the  time  when,  if  ever,  the  offense  was 
committed,  and  who  had   not,  therefore,   in 
fact,  fled  therefrom.'    From  the  foregoing  con- 
siderations, we  are  persuaded  that  it  is  our 
duty  to  discharge  the  prisoner  from  the  cus- 
tody of  the  agent  of  the  state  of  Illinois  and 
from  the  consequent  restraint  of  his  person, 
and  it  is  so  ordered."'^ 

Motive  for  Leaving  State  JmtnateriaU 

The  motive  inducing  a  person  accused  of 
being  a  fugitive  from  justice  to  leave  the 
demanding  state  is  immaterial  and  the  courts 
of  the  asylum  state  will  not  consider  the  mo- 
tive in  an  extradition  proceeding.  Drew  v. 
Thaw,  236  U.  S.  432,  36  S.  Ct.  137,  69  U.  S. 
(L.  ed.)   302,  reversing  214  Fed.  423;   Reed 
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V.  U.  S.  224  Fed.  378,  140  C.  C.  A.  64;  "Kelly 
V.  Mangum,  145  Ga.  57,  88  S.  E.  566;  Tay- 
lor V.  Wise  (la.)  126  N.  W.  1126;  Matter 
of  Galbreath,  24  N.  D.  582,  139  N.  W.  1060. 
In  Taylor  v.  Wise  (la.)  126  N.  W.  1126, 
it  appeared  that  the  accused  had  obtained, 
by  false  pretenses,  the  sum  of  $40  from  one 
ITiornburg  in  the  state  of  Kansas.  There- 
after he  left  that  state  and  went  to  Iowa. 
It  was  held  that  he  was  a  fugitive  from 
justice  regardless  of  his  motive  or  man- 
ner in  leaving  Kansas.  The  court  said: 
'^The  showing  that  appellant  is  a  fugitive  is 
also   sufficient.     The   fact   that   he   left   the 

• 

state  of  Kansas  openly,  or  that  when  he 
left  he  did  not  do  so  in  flight  or  with  any 
intent  to  avoid  arrest,  is  not  a  decisive  con- 
sideration. If  the  act  charged  was  in  fact 
committed  by  him  in  that  state,  and  when 
proceedings  were  begun  for  his  prosecution 
he  was  found  to  be  within  the  jurisdiction 
of  another  state,  the  question  how  or  in 
what  manner  he  made  the  change  of  residence 
is  immaterial,  and,,  if  he  declines  to  return 
voluntarily  to  meet  the  accusation  made 
against  him,  he  becomes  a  fugitive  within 
the  meaning  of  the  law  governing  extradi- 
tion of  persons  accused  of  crime.  Roberts 
V.  Reilly,  116  U.  S.  80,  6  S.  Ct.  291,  29  U.  S. 
(L.  ed.)  544;  State  v.  Richter,  37  Minn. 
436,  35  N.  W.  9;  In  re  White,  65  Fed.  64 
[14  U.  S.  App.  87]  5  C.  C.  A.  29."  • 

In  Leonard  v.  Zweifel,  171  la.  522,  151  N. 
W.  1054,  it  appeared  that  the  plaintiff  had 
been  employed  by  one  Whitney  in  Wisconsin 
as  a  salesman.  Whitney  had  found  him  sev- 
eral times  to  be  short  in  his  accounts  but 
although  he  (Whitney)  remonstrated  against 
the  plaintiff's  manner  of  doing  business,  he 
continued  to  employ  him  for  several  years. 
Later  the  plaintiff  told  his  employer  that  he 
wanted  to  go  to  Iowa  where  he  expected  to 
better,  his  financial  condition  and  to  be  able 
to  refund  to  the  latter  several  liundred  dol- 
lars, which  he  had  embezzled.  Whitney  con- 
sented to  this  proposal  and  the  plaintiff  left 
W'isconsin  for  Iowa.  After  he  arrived  in 
Iowa  the  plaintiff  wrote  to  W^hitney  where 
he  had  located  and  also  sent  him  some  money. 
Thereafter  Whitney  instituted  criminal  pro- 
ceedings against  the  plaintiff,  who  when 
arrested  obtained  a  writ  of  habeas  corpus  con- 
tending that  he  was  not  a  fugitive  from  jus- 
tice inasmuch  as  the  prosecuting  witness  had 
consented  to  his  leaving  the  state  of  Wiscon- 
sin. However,  the  court  in  applying  the  rule 
heretofore  enunciated  held  that  he  was  a 
fugitive  from  justice,  saying:  "No  objection 
is  raised  to  the  form  or  substance  of  the  req- 
uisition papers,  but  it  is  denied  that  the 
facts  show  plaintiff  to  be  a  fugitive  from  jus- 
tice. It  is  further  said  that  the  evidence 
clearly  shows  that  the  prosecution  is  an  at- 
tempt to  make  use  of  the  criminal  law  as 


a  measure  for  the  purpose  of  enforcing  the 
collection  of  the  debt  due  Whitney.     Coun- 
sel say,  though  it  does  not  otherwise  appear 
in  the  record,  that  the  governor  of  this  state 
was  strongly  inclined  to  refuse  to  honor  the 
requisition,  and  that  the  court  was  also  of 
the  mind  to  sustain  the  writ  of  habeas  cor- 
pus, except  for  what  seemed  to  be  the  deci- 
sive precedent  found  in  the  opinion  of  this 
court  in  Taylor  v.  Wise,  172  la.  1.     It  is 
conceded  in   argument  that,   under  the  doc- 
trine  of  the   cited   case,   appellant  must  be 
classed  as  a  fugitive  from  justice  under  the 
meaning  of  the  constitution  and  the  law  upon 
the  subject,  but  counsel  submit  that  the  de- 
cision is  too  sweeping  and  should  be  so  modi- 
fied or  limited  as  not  to  include  cases  of  this 
kind.     In  that  case,  Taylor  left  the  state  of 
Kansas  under  circumstances  tending  to  neg- 
ative  the   idea    that   he   was   absconding  or 
seeking  to  escape   prosecution,   but  we  held 
that  this  alone  did  not  relieve  him  from  li- 
ability to  extradition.     We  there  said:    'The 
fact  that  he  left  the  state  of  Kansas  openly, 
or  that  when  he  left  he  did  not  do  so  in  flight 
or  with  anv  intent  to  avoid  arrest,  is  not  a 
decisive   consideration.      If   the   act  charged 
was  in  fact  committed  by  him  in  that  state, 
and  when  proceedings  were  begun  for  his  pros- 
ecution he  was  found  to  be  within  the  juris- 
diction of  another  state,  the  question  how  or 
in  what  manner  he  made  the  change  of  resi- 
dence is   immaterial,   and,  if  he  declines  to 
return   voluntarily    to    meet    the    accusation 
made   against    him,    he    becomes    a    fugitive 
within    th^    meaning    of    the    law   governing 
extradition    of    persons    accused    of    crime.* 
This  holding  then   seemed   to   us,   and  still 
seems,  to  be  not  only  a  logical  and  legal  ne- 
cessity, if  we  are  not  to  open  an  easy  door 
to  the  practical  nullification  of  the  consti- 
tutional provision,  but  also  to  be  required  by 
the    judicial    construction    which    has    been 
placed   thereon  by  the  court  of  last  resort. 
In  Roberts  v.  Reilly,  116"  U.  S.  80,  6  S.  Ct. 
291,  29  U.  S.  (L.  ed.)  544,  speaking  directly 
upon  this  subject  it  is  said:     'To  be  a  fugi- 
tive from  justice,  in  the  sense  of  the  act  d 
Congress   regulating  the  subject  under  con- 
sideration, it  is  not  necessary  that  the  party 
charged  should  have  left  the  state  in  which 
the  crime  is  alleged  to  have  been  committed, 
after  an  indictment  found,  or  for  the  pur- 
pose of  avoiding  the  prosecution  anticipated 
or  begun,  but  simply  that,  having  within  a 
state  committed  that  which  by  its  laws  con- 
stitutes  a  crime,  when  he  is  sought  to  be 
subjected  to  its  criminal  process  to  answer 
for  his  offense,  he  has  left  its  jurisdiction 
and  is  found  within  the  territory  of  another.* 
That  the  appellant  in  this  case  is  a  fugitive 
within  the  meaning  which  the  Supreme  Court 
of  the  United  States  has  placed  upon  that 
term  and  the  meaning  which  we  ourselves 


1 


BUCK  y.  REX. 

S5  Can.  Sup.  Ct.  ISS, 


1023 


liave  placed  upon  it,  there  is  no  room  for 
doubt.  He  is  charged  with  embezzlement 
committed  within  the  state  of  Wisconsin. 
The  courts  of  that  jurisdiction  alone  have  the 
power  to  try  the  question  of  his  guilt  or 
innocence.  He  is  in  the  state  of  Iowa  and, 
unless  he  voluntarily  returns  to  the  state 
of  Wisconsin  or  is  taken  back  under  a  war- 
rant of  extradition,  he  escapes  trial,  and,  if 
in  fact  guilty,  he  escapes  punishment.  All 
the  precedents  seem  to  be  quite  in  accord 
vrith  our  hdlding  in  the  Taylor  case  unless 
it  be  In  re  Tod,  12  S.  D.  386,  and  in  so  far 
ah  that  decision  appears  to  hold  otherwise,  we 
think  it  cannot  be  approved.  The  clear  pur- 
pose of  the  Constitution  in  providing  for  ex- 
tradition is  to  prevent  the  individual  states 
from  becoming  houses  of  refuge  for  persons 
charged  with  offenses  against  the  laws  of 
other  states," 

In  matter  of  Galbreath,  24  N.  D.  582,  139 
X.  M.  1050,  it  appeared  that  the  petitioner 
left  the  state  of  Minnesota,  with  the  consent 
of  the  complaining  witness,  for  the  pur- 
pose of  obtaining  money  with  which  to  meet 
the  demands  of  the  latter  on  a  bogus  ch^ck. 
While  the  petitioner  was  in  North  Dakota 
he  communicated  with  the  prosecuting  wit- 
ness. He  remained  in  the  latter  state  for 
about  two  weeks  wiien  he  was  arrested  on  an 
extradition  warrant.  He  contended  that  in- 
asmuch as  the  complainant  consented  to  his 
leaving  the  state  of  Minnesota  he  (the  peti- 
tioner) wa«  not  a  fugitive  from  justice.  But 
the  court  said:  "We  are  fully  satisfied  that 
the  petitioner  is  mistaken  in  his  view  of  the 
law,  and  that  a  careful  perusal  of  the  au- 
thorities and  of  the  history  of  the  adoption 
and  constniction  of  the  constitutional  pro- 
vision, and  of  the  act  of  Congress,  will  show 
that  to  be  a  fugitive  from  justice  within  the 
meaning  of  the  act  of  Congress,  it  is  not  nec- 
essary that  the  person  charged  should  have 
left  the  state  in  which  th^  crime  is  alleged 
to  have  been  committed,  after  an  indictment 
found,  or  for  the  purpose  of  avoiding  prose- 
cution, anticipated  or  begun,  but  simply 
that  within  another  state  he  committed  that 
which,  by  its  laws,  constitutes  a  crime,  and 
when  he  is  sought  to  be  subjected  to  its  crim- 
inal process  for  his  offense  he  has  left  its 
jurisdiction  and  is  found  within  the  territory 
of  another  state.  .  .  .  We  must  remember 
that  a  criminal  offense  is  an  offense  against 
the  sovereign  state,  and  not  against  an  in- 
dividual; and  that  no  individual,  not  even 
the  complaining  witness,  has  the  power  or 
authority  to  control  the  action  of  his  sov- 
ereign, whose  dignity  alone  is  sought  to  be 
vindicated.  It  may  be  that  when  the  sov- 
ereign state  sends  an  alleged  criminal  out 
of  its  borders,  it  is  precluded  from  treating 
him  as  a  fugitive  from  justice,  but  the  rea- 


dividual  is  the  only  one  whose  consent  is 
pretended  to  have  been  obtained.  We  real- 
ize that  our  holding  may  be  opposed  in  prin- 
ciple to  that  of  our  sister  state  in  the  case 
of  In  re  Tod,  12  S.  D.  386,  47  L.R.A.  666, 
76  Am.  St.  Rep.  616,  81  N.  W.  637,  12  Am. 
Crim.  Rep.  303,  and  with  Spear  on  Extra- 
dition, 3d  ed.  381,  but  we  are  satisfied  that 
it  is  sustained  by  the  overwhelming  weight 
of  authority.  The  writ  is  denied."  Compare 
the  holding  in  the  ease  of  In  re  Tod,  12  S.  D. 
380,  81  N.  W.  637,  76  Am.  St.  Rep.  616, 
47  L.R.A.  566,  criticized  in  the  two  forego- 
ing decisions. 
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Canada  Supreme  Court — June  22,  1917. 
6S  Can.  Sup.  Ct.  183. 

Eztradition  —  Trial  for  Offense  Other 
than  That  on  Which  Extradition  la 
Based. 

Where  a  person  is  extradited  to  Canada 
from  the  United  States  on  a  charge  of  fraud 
by  instigating  the  publication  of  a  false 
stateihent  in  a  certain  newspaper  and  is  con- 
victed in  Canada  of  the  offense  of  fraud  in 
concurring  in  the  publication  of  the  same 
false  statement  in  another  newspaper,  the  con- 
viction should  be  quashed  •  as  being  for  an 
offense  other  than  the  one  on  which  the  war- 
rant for  extradition  issued. 

[See  note  at  end  of  this  case.] 

Appeal  from  Appellate  Division  of  Supreme 
Court  of  Alberta. 

Criminal  action.  George  E.  Buck  convicted 
of  violation  of  statute.  Conviction  aflirmed 
by  equal  division  of  opinion  by  Appellate 
Division  of  Supreme  Court  of  Alberta.  "  De- 
fendant appeals.  The  facts  are  stated  in  the 
opinions.    Reversed. 

A.  A.  McGillivray  for  appellant. 
R.  a.  Smith,  K.  C,  and  0.  Q.  Hyde  for  re- 
spondent. 

[133]  The  Chief  Justice. — The  facts  of 
this  case  are  fully  set  out  by  my  brothers 
Duff  and  Anglin.  To  avoid  a  wearisome  rep- 
etition, I  refer  to  their  opinions. 

[134]  There  can,  of  course,  be  no  doubt, 
that,  under  the  Treaty  with  the  United  States, 
a  fugfitive  criminal  may  not  be  committed  for 


extradition,   "except  upon  such  evidence   of 
soning  does  not  apply  where  a  private  in-  ,   criminality  as  according  to  the  laws  of  the 
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place  where  the  fugitive  or  person  so  charged 
«hall  be  found  would  justify  his  apprehension 
and  commitment  for  trial,  if  the  crime  or 
offence  had  been  there  committed." 

It  is  equally  certain  that  the  person  sur- 
rendered shall  not  be  triable  for  any  ofifence 
-other  than  the  offence  for  which  he  was  sur- 
rendered, until  he  shall  have  an  opportunity 
of  returning  to  the  country  by  which  he  was 
surrendered. 

The  nature  of  the  offence  for  which  the  ac- 
cused was  extradited  must  therefore  be  gath- 
ered from  the  warrant  and  the  depositions 
filed  before  the  extradition  commissioner,  and 
those  depositions  must  disclose  the  facts 
which,  according  to  the  laws  of  the  place 
-where  the  person  charged  is  found,  amount  to 
the  crime  for  which  he  is  subsequently  tried. 
I  was  at  first  disposed  to  hold  that  the  in- 
•dictment  on  which  the  accused  was  tried, 
being  drafted  in  the  very  terms  of  the  infor- 
mation upon  which  he  had  been  committed  by 
the  police  magistrate  and  subsequently  held 
for  extradition,  it  was  impossible  to  say  that 
he  was  tried  for  an  offence  different  from 
that  for  which  he  was  extradited.  But,  hav- 
ing looked  at  the  case  of  Reg.  v.  Balfour, 
which  is  unfortimately  very  imperfectly  re- 
ported in  30  L.  J.  News,  p.  615,  I  have  come 
to  a  different  conclusion.  In  that  case  certain 
counts  which  were  challenged  as  not  warrant- 
ed by  the  extradition  papers  were  withdrawn 
by  the  Crown  and  the  trial  and  conviction 
proceeded  on  the  counts  not  open  to  this  chal- 
lenge. The  inference  would  appear  to  be 
that  there  is  no  jurisdiction  to  try  a  fugitive 
^criminal  in  England  for  any  offence  not  dis- 
closed by  the  depositions,  etc.,  on  which  his 
extradition  was  obtained.  [135]  Keference 
was  made,  at  the  argument,  to  U.  S.  v.  Raus- 
<:her,  119  U.  S.  407,  7  S.  Ct.  234,  30  U.  S. 
(L.  ed.)  425,  but  there  the  prisoner  was  ex- 
tradited on  a -charge  of  murder  and  tried  for 
a  lesser  offence,  which  was  not  included  in 
the  treaty.  The  opinion  expressed,  however, 
by  Mr.  Justice  Miller,  as  speaking  for  the 
full  court,  seems  to  support  the  contention 
that  the  persons  surrendered  may  not  l^e  pros- 
ecuted for  an  offence  which  is  not  mentioned 
in  the  demand,  that  is,  in  the  warrant  or 
depositions.  The  reason  for  this  rule  would 
seem  to  be  that  the  demand  for  extradition 
is  a  criminal  proceeding  and  the  accused  has 
a  right,  not  only  to  cross-examine,  but  to  ad- 
duce evidence  before  the  magistrate,  and  in  or- 
der to  enable  him  to  do  this  effectively  he  is 
•entitled  to  be  informed  of  the  specific  offence 
with  which  he  is  charged.  The  publication  of 
a  statement  on  one  day  in  a  newspaper  cannot 
be  said  to  constitute  the  same  offence  as  the 
publication  in  another  newspaper*  on  another 
day  of  a  statement  which  may,  or  may  not  be 
to  the  same  effect  or  identical  with  the  first. 
On    the    extradition    proceedings,    the    only 


statement  proved  was  the  one  published  by 
Tyron  in  the  News-Telegram.  At  the  trial 
the  statement  relied  upon,  which  was  said  to 
be  the  subject  of  the  charge,  was  that  pub- 
lished by  Creeley  in  the  Albertan  which  was 
not  hefoT$  the  extradition  commissioner,  and 
it  cannot,  therefore,  be  said  that  he  was  ex- 
tradited for  having  concurred  in  the  publica- 
tion of  that  statement. 

I  would,  therefore,  ^allow  the  appeal  on  the 
6hort  ground,  that  in  view  of  the  fact  that  the 
particulars  furnished  at  the  trial'  for  the  pur- 
pose of  describing  the  means  by  which  the 
offence  charged  in  the  indictment  was  com- 
mitted, refer  to  a  statement  different  from 
the  one  mentioned  in  the  depositions  before 
the  extradition  [136]  commissioner,  it  can- 
not be  said  that  this  indictment  corresponds 
as  it  should  with  the  depositions  and  in- 
formation used  for  the  application  for  ex- 
tradition. 

The  appeal  should  be  allowed  with  costs. 

Idinoton,  J.  {diiaenting). — ^The  claim 
that  the  appellant  was  tried  for  some  offence 
for  which  he  was  not  surrendered  by  the 
United  States  is,  in  my  opinion,  unfounded. 

We  have  not,  as  perhaps  we  should  have, 
before  us  the  information  laid  before  the 
United  States  Commissioner,  and  therefore, 
are  left  to  inference  regarding  its  contents. 

That  I  submit  is  a  difficulty  in  the  way  of 
appellant,  who  has  been  convicted  in  a  pros- 
ecution under  and  pursuant  to  the  terms  of 
a  warrant  of  surrender  which  appears  to  be 
as  follows: — 

Department  of  State. 
To  all  to  whom  these  Presents  shall  come, 
Gbeetinos  : 

Whereaa,  His  Excellency  Sir  Cecil  Arthur 
Spring-Rice,  Ambassador  Extraordinary  and 
Plenipotentiary  of  Great  Britain, 

Accredited  to  this  Government,  has  made 
requisition  in  conformity  with  the  provisions 
of  existing  treaty  stipulations  between  the 
United  States  of  America  and  Great  Britain 
for  the  mutual  delivery  of  criminals,  fugitives 
from  justice  in  certain  cases,  for  the  delivery 
up  of  George  E.  Buck,  charged  with  the  crime 
of  fraud  by  a  director  and  officer  of  a  com- 
pany, committed  within  the  jurisdiction  of 
the  British  Government; 

And  whereas,  the  said  George  E.  Buck 
has  been  found  within  the  jurisdiction  of  the 
United  States,  and  has,  by  proper  authority 
and  due  form  of  law,  been  brought  before 
Paul  J.  Wall,  Commissioner  in  Extradition 
for  the  District  of  Kansas,  for  examination 
upon  said  charge  of  fraud  by  a  director  and 
officer  of  a  company; 

And  whereas,  the  said  Commissioner  has 
found  and  adjudged  that  the  evidence  pro- 
duced against  the  said  George  K  Buck  is 
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sufficient  in  law  to  justify  his  commitment 
upon  the  said  charge,  and  has,  therefore, 
ordered  that  the  said  George  E.  Buck  t>e  com- 
mitted pursuant  to  the  provisions  of  said 
treaty  stipulations. 

Now,  therefore,  pursuant  to  the  provisions 
of  section  5272  of  the  Revised  Statutes  of  the 
United  States,  these  presents  are  to  require 
[137]  the  United  States  Marshal  for  the 
District  of  Kansas,  or  any  other  public  of- 
ficer jiT  person  having  charge  or  custody 
of  the  aforesaid  George  £.  Buck,  to  surrender 
and  deliver  him  up  to  such  person  or  persons 
as  may  be  duly  authorized  by  the  Government 
of  Great  Britain  to  receive  the  said  George, 
E.  Buck  to  be  tried  for  the  crime  of  which 
he  is  so  accused. 

In  testimony  whereof,  I  have  hereunto 
signed  my  name  and  caused  the  Seal  of  the 
Department   of   State   to   be   affixed. 

Done  at  the  City  of  Washington,  this  3rd 
day  of  July,  1916,  and  of  the  Independence 
of  the  United  States  the  140th. 

Robert  Laxsixg, 
Secretarv  of  State. 

James  Short, 

Agent  of  the  Attorney -General. 

Surelv  the  fair  inference  is  that  the  war- 
rant  is  founded  upon  and  follows  in  its  terms 
the  charge  as  laid  before  the  Commissioner, 
and  that  we  have  not  the  right  to  impute  »to 
the  Commissioner  a  neoflect  of  dutv  in  that 
regard. 

Then  we  have  the  evidence,  put  before  the 
•Commissioner,  a  number  of  witnesses.  That 
giving  by  Fletcher,  proving  an  admission  of 
the  appellant  relative  to  the  publication  in 
the  Albertan,  is  in  general  terms  and  seems 
wide  enough  to  cover  any  statement  put  forth 
by  that  newspaper  at  or  about  the  time  in 
<|ue«»tion  such  as  testified  by  Cheely. 

There  .does  not  seem  to  have  been  anything 
specifically  limiting  the  inquiry  before  the 
Commissioner  in  the  United  States  who  had 
to  consider  the  demand  for  the  extradition 
of  appellant. 

Moreover,  the  trip  of  Mr.  Cheely  to  the 
well  in  question  was  testified  to  by  at  least 
one  witness  whose  evidence  as  well  as  that  of 
Fleteher  appears  in  the  deposition  submitted 
to  that  officer.  And  the  witness  so  testifying 
remarks  gravely,  when  pressed  as  to  the  na- 
ture of  the  business  in  hand  on  that  occasion 
and  the  purpose  of  taking  Cheely  with  others 
concerned,  he  did  not  think  Cheely  had  gone 
merely  for  the  ride.    I  agree. 

[138]  Tliere  was  clearly  evidence  before 
the  Commissioner  bearing  upon  the  offence  of 
which  appellant  is  convicted,  such  as,  if  noth- 
ing else  in  the  case  before  the  Commissioner, 
would  have  entitled  him  to  have  certified  as 
required  by  the  statute  and  the  Department 
-of  State,  which  had  thereby,  before  it,  a 
Ann.  Cas.  1018D. — 65. 
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copy  of   the  entire   evidence,   to  have   acted 
in  issuing  said  varrant. 

What  is  a  fair  presumption,  seeing  accused 
was  surrendered  upon  such  a  warrant? 

Is  it  not  that  for  anything  pointed  to  in 
the  evidence  likely  to  justify  a  prosecution 
for  the  offence  set  forth  it  was  intended  to  be 
covered   and   he   to*  be   tried   therefor? 

The  fact  that  there  were  several  other 
charges  of  a  like  kind  alleged  to  have  taken 
place  about  the  same  time  by  another  issue  of 
falsehood  does  not  help  the  accused,  it  seems 
to  me,  but  rather  tends  to  justify  the  surren- 
der as  related  to  any  or  all  of  them. 

Much  has  been  made  of  an  error  in  rela- 
tion to  these  other  charges  which  seems  be- 
side what  is,  in  law,  involved  herein. 

It  is  not  such  informations,  as  laid  before 
magistrates  in  this  country,  that  is  the  test, 
but  that  which  appears  on  the  whole  case 
before  the  Commissioner  as  containing  evi- 
dence upon  which  such  a  warrant  could 
issue. 

The  informations  laid  in  this  country  are 
but  a  means  for  getting  evidence  in  a  judicial 
proceeding  which  can  be  said  to  have  been 
taken  under  the  sanction  of  an  oath  and  when 
presented  to  a  foreign  Commissioner  may,  as 
happened  herein,  constitute  but  a  part  of 
the  entire  evidence  upon  which  the  Commis- 
sioner may  act. 

I  have  no  manner  of  doubt,  the  surrender 
was  intended  to  cover,  and  did  cover,  any 
of  the  numerous  [139]  offences  made  to  ap- 
pear in  the  evidence  before  him,  in  such  man- 
ner as  would  justify  one  of  our  own  magis- 
trates committing  for  trial. 

I  think,  therefore,  he  was  convicted  of  an 
offence  within  the  grounds  upon  which  he  was 
surrendered,  and  upon  evidence  thereof  dis- 
closed in  the  material  laid  before  the  Com- 
missioner as  expressive  of  the  purposes  of 
those  demanding  his  surrender,  and  assented 
to  thereby. 

Tlie  ease  as  presented  to  us  involves  no 
other  question  within  our  jurisdiction  and 
hence  the  appeal  should  be  dismissed  with 
costs. 

Duff,  J. — The  defendant  was  convicted 
after  a  trial  at  Calgary  under  section  414  of 
the  Criminal  Code  of  the  offence  of  concur- 
ring, as  director  of  a  public  company,  in  mak- 
ing, circulating  or  publishing  a  statement 
which  he  knew  to  be  false  in  a  material  par- 
ticular, with  the  intent  described  in  the  sec- 
tion. The  sole  ground  of  appeal  which  I  pro- 
pose to  consider  (because,  I  think,  on  that 
ground  the  appellant  is  entitled  to  succeed) 
consists  in  the  proposition  advanced  on  be- 
half of  the  appellant  that  he,  the  appellant, 
having  been  surrendered  by  a  foreign  state, 
the  United  States  of  America,  in  pursuance 
of  article  three  of  the  Extradition  Convention 
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of  1889  with  that  State,  has  in  the  proceed- 
ings out  of  which  the  appeal  arises,  been  con- 
victed of  an  offence,  other  than  the  offence 
for  which  he  was  surrendered  in  contraven- 
tion of  that  article  and  of  section  32  of  the 
"Extradiction  Act,"  R.  S.   C.   1900,  ch.  155. 

The  substance  of  the  conviction  is  stated 
in  the  judgment  of  the  trial  judge  in  the  fol- 
lowing words: — 

"Tliat  between  the  7th  and  9th  of  May, 
George  £.  Buck  was  guilty  of  the  charge  as 
laid,  and  that  he  did,  in  the  City  of  Calgary, 
concur  [140]  in  publishing  a  statement,  which 
statement  was  known  to  him  to  be  false  in  a 
material  particular,  with  intent  to  induce 
persons  to  become  shareholders  of  the  Black 
Diamond  Oil  Fields,  Ltd." 

The  prosecution  of  the  appellant  was  com- 
menced on  the  fifteenth  of  October,  1015,  when 
three  informations  were  laid  against  him  be- 
fore the  Police  Magistrate  at  Calgary.  By 
two  of  these  informations,  charges  of  con- 
spiracy were  preferred  and  by  the  third,  a 
charge  that  the  appellant  at  the  City  of  Cal- 
gary, on  or  about  the  7th  of  May,  1914,  con- 
curred in  making  a  false  statement  within 
the  meaning  of  section  414  of  the  Criminal 
Code,  with  the  intent  there  mentioned.  In 
May,  1916,  the  appellant  having  been  found 
in  the  State  of  Kansas,  extradition  proceed- 
ings were  commenced  against  him  on  the  com- 
plaint of  the  Province  of  Alberta  and  by  this 
complaint  the  appellant  was  charged  with  the 
offences  set  forth  in  the  three  informations 
already  referred  to  and  with  nothing  else. 
The  appellant  was  delivered  over  to  the  Prov- 
ince of  Alberta  on  the  authority  of  a  warrant 
of  tlie  Secretary  of  State  of  the  United  States 
of  America  on  the  third  of  July,  1916,  for 
trial  upon  the  third  of  the  above-mentioned 
charges,  the  charge  under  section  414  of  the 
Criminal  Code,  his  surrender  upon  the  charge 
of  conspiracy  being  refused;  and  the  warrant 
recited  that  requisition  had  been  made  for  the 
delivery  of  the  appellant  ^"charged  with  the 
crime  of  fraud  by  a  director  and  ofllicer  of  a 
company"  and  required  the  officer  having  cus- 
tody of  the  appellant,  to  surrender  him  **to 
be  tried  for  the  crime  of  which  he  is  so 
accused.'* 

The  appellant's  attack  upon  the  proceedings 
is  this.  Tlie  substance  of  the  charge  against 
him  both  before  the  Magistrate  in  Calgary 
and  before  the  Extradition  Commissioner  un- 
der section  414  of  the  Criminal  Code  was,  he 
avers,  that  he  concurred  in  the  publication  on 
[141]  the  7th  of  May,  of  a  certain  "statement" 
which  was  put  in  evidence  consisting  of  an 
article  in  a  newspaper  published  in  Calgary, 
the  Xews-Telegram.  This,  he  says,  was  really 
the  "charge"  made  against  him  before  the 
Kxtradition  Commissioner;  and  the  crime  so 
imputed  to  him,  concurring  in  the  publication 
of  the  "statement"  mentioned  on  the  informa- 


tion, was  the  crime  referred  to  in  the  warrant 
of  tlie  Secretary  of  State  as  that  with  which 
he  is  there  said  to  be  "charged"  or  "accused" 
and  for  trial  upon  which  he  was  surrendered. 

It  is  not  disputed  that  if  the  appellant  is 
right  in  this,  the  appeal  ought  to  succeed; 
for  it  is  quite  apparent  that  the  learned  trial 
judge  acquitted  the  appellant  of  any  criminal 
offence  in  the  publication  of  the  7th  of  May, 
in  the  News-Telegram  and  that  the  judgment 
against  him  in  general  terms  that  he  con- 
curred in  the  publication  of  a  false  statement 
between  the  "7th  and  9th  of  May"  is  when 
translated  into  concrete  terms,  neither  more 
nor  less  than  judgment  against  him  for  tlie 
offence  of  concurring  in  the  publication  of  a 
false  statement  on  the  9th  of  May,  having 
reference  to  a  "statement"  published  in  an- 
other newspaper  through  the  instrumentality 
of  other  persons  and  differing  in  most  mate- 
rial particulars  from  that  published  on  the 
7th. 

Without  attempting  to  express  any  general 
opinion  as  to  the  effect  of  the  words  ''pros- 
pectus,  statement  or  account"  in  section  414 
of  the  Criminal  Code,  there  can,  I  think,  be 
very  little  doubt  (assuming  an  offence  was 
committed  under  that  section  by  the  publish- 
ing or  by  concurring  in  publishing  the  "state- 
ment" which  appeared  in  the  Albertan  on  the 
9th)  that  this  offence  was  a  distinct  offence 
from  any  committed  (if  one  had  been  com* 
mitted)  in  publishing  or  concurring  in  pub- 
lishing [142]  the  earlier  statement  in  the 
News-Telegram  on  the  7th  of  May.  The  two 
statements,  as  I  have  mentioned,  differ  in 
most  material  respects,  so  much  so  indeed, 
that  the  learned  trial  judge  has  held  that 
while  the  publication  of  the  second  statement 
was  an  offence,  the  publication  of  the  first 
statement  was  not  an  offence;  and  it  could 
not  plausibly  be  contended  that  what  was 
done  on  the  9th  or  on  the  8th,  in  procuring  the 
publication  of  the  second  statement  on  the 
9th,  was  only  the  culminating  step  in  a  «\n»\e 
offence  which  originated  in  the  steps  taken 
to  procure  the  publication  of  the  article  which 
had   appeared   on   the   7th. 

And  it  is  closely  ad  rem  to  observe  that 
a  charge  of  publishing  the  statement  which 
appeared  on  the  7th,  is  obviously  and  ad- 
mittedly a  very  different  accusation  from  the 
charge  of  publishing  the  statement  which  ap- 
peared on  the  9th;  admittedly  I  say,  beeatiae 
of  the  fact  just  alluded  to,  namely  that  the 
second  was  held  to  be  criminal  and  the  fir!>t 
comparatively  innocuous. 

The  appellant  then  having  been  convicte<l 
of  the  offence  of  concurring  in  t!ic  publication 
of  the  "statement"  which  appeared  on  the 
9th,  in  the  Albertan,  does  it  appear  that  he 
was  not  surrendered  to  be  tried  for  that  of- 
fence? The  answer  to  that  question,  as  the 
observations  already  made  imply,  turns  upon 
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the  answer  to  the  question,  was  that  the 
offence  or  one  of  the  offences  with  which  he 
was  "charged"  or  "accused"  witliin  the  mean- 
ing of  the  warrant  of  surrender?  The  direc- 
tion in  the  extradition  warrant  is  broad 
enough  no  doubt,  to  cover  the  charge  of  crim- 
inality in  the  publication  of  either  "state- 
ment;" and  it  would  be  no  valid  objection, 
assuming  two  offences  to  have  been  charged, 
that  they  should  be  both  dealt  with  in  one 
committal,   In   re  Meunier    [1894]    2   Q.   B. 

(£ng.)  415  at  page  419,  and  there  was,  in  my 
judgment,  [143]  in  the  depositions  before  the 
£xtradition  Commissioner  evidence  which 
would  have  justified  a  commital  upon  a 
"charge"  in  respect  of  the  publication  of  the 
second  "statement"  if  such  a  charge  had  been 
preferred.  * 

But,  was  such  a  "charge"  before  the  Ex- 
tradition Commissioner  ?  I  have  already  men- 
tioned the  fact  that  the  "statement"  which 
appeared  in  the  News-Telegram  was  actually 
put  in  evidence  in  support  of  the  information 
laid  before  the  Magistrate  in  Calgary.  This 
was  the  only  "statement"  she^vn  to  be  false 
in  any  particular,  of  which  evidence  was  of- 
fered by  the  prosecution  before  the  Magis- 
trate. It  is  quite  true  that  counsel  for  the 
defence  brought  out  in  cross-examination  of 
one  of  the  witnesses  a  reference  to  a  remark 
alleged  to  have  been  made  by  the  appellant, 
which  I  think  the  Magistrate  might  have  held 
amounted  to  Sufficient  evidence  of  an  admis- 
sion that  a  "statement"  had  been  published 
in  the  Albertan  which  was  false  in  a  material 
particular  and  a  criminal  statement  within 
section  414.  But  this  isolated  passage  in  the 
cross-examination  of  one  of  the  witnesses  was 
not  followed  up;  no  fresh  information  was 
laid,  the  existing  information  was  not  amend- 
ed, the  article  in  the  Albertan  was  not  pro- 
duced; and  when  the  complaint  was  made 
before  the  Extradition  Commissioner,  based 
entirely  upon  the  evidence  taken  in  Calgary, 
it  was  laid  in  terms  identical,  as  regards  the 
charge  under  section  414,  with  the  terms  of 
the  information.  When  to  these  circum- 
stances we  add  the  fact  that  the  article  pub- 
lished on  the  9th,  was  offered  in  evidence  at 
the  trial,  not  in  proof  of  the  publication  of 
it  or  the  concurring  of  the  publication  of  it 
as  a  substantive  offence,  but  as  evidence  of 

:ts  similar  to  the  acts  charged  and  pointing 
to  the  fraudulent  intent  of  the  appellant  in 
[144]  relation  to  those  acts,  the  inference 
seems  to  be  that  no  "charge"  was  intended 
to  be  laid  in  relation  to  the  publication  of  the 
9th,  until  the  trial  stage,  at  least,  was 
reached. 

By  article  10  of  the  Treaty  of  1842,  "all 
persons  who  being  charged  with"  crimes  of 
the  kinds  specified,  "committed  within  the 
jurisdiction"  of  either  of  the  contracting  pow- 
ers "found  within  the  territories  of  the  other 
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are,  on  requisition,  to  be  delivered  up,  "pro- 
vided that  this  shall  only  be  done  upon  such 
evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person 
so  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  or  offence  had  been  there  com- 
mitted." 

A  surrender  under  the  treaty  presupposes 
a  charge  within  the  meaning  of  this  article 
and  although  it  is  perhaps  unnecessary  to 
cite  authority  I  refer  to  pp.  422  &  423  of 
Moore  on  Extradition,  paragraph  288,  in 
which  it  is  pointed  out  that  it  is  essential 
that  the  offence  "charged"  should  be  averred 
in  a  manner  sufficiently  explicit  to  enable  the 
party  accused  to  understand  precisely  what 
he  is  "charged"  with.  That  was  laid  down 
in  the  case  of  Farez,  7  Blatchf.  346,  2  Abb. 
(U.  S.)  346,  40  How.  Pr.  (N.  Y.)  107,  8  Fed. 
Cas.  No.  4,645,  and  it  is,  I  think,  indisputably 
correct.  It  must  be  assumed  th%t  the  Extra- 
dition Commissioner  acted  in  the  spirit  of 
this  principle  and  tliat  the  appellant  was 
committed  under  that  "charge"  which  was 
clearly  laid  and  in  respect  of  which  it  is  not 
disputed  that  there  was  evidence  sufficient  to. 
justify  a  commital  and  not  in  respect  of 
something  which,  it  must  be  inferred,  was 
not  intended  to  be  and  was  not  in  fact 
"charged"  although  suggested  with  more  or 
less  distinctness  in  the  evidence;  we  must 
in  a  word,  assume  that  the  Commissioner 
acted  in  accordance  with  the  fundamental 
principle  of  sound  legal  procedure,  wliich 
requires  that  an  accused  [145]  person  shall 
have  notice,  not  only  of  the  evidence  against 
him,  but  of  the  nature  of  the  "charge"  sup- 
posed to  be  established  by  the  evidence. 

In  my  opinion  the  appeal  ought  to  succeed. 

Anolin,  J. — ^The  substantial  question  on 
this  appeal,  on  which  the  learned  judges  of 
the  Appellate  Division  of  the  Supreme  Court 
of  Alberta  were  equally  divided  in  opinion, 
is  whether  the  charge  on  which  the  accused 
was  convicted  is  "the  offense  (the  extradi- 
tion crime)  for  which  he  was  surrendered" 
within  the  meaning  of  article  three  of  the 
Extradition  Treaty  between  Great  Britain 
and  the  United  States  and  within  section  32 
of  "The  Extradition  Act,"  R.  S.  C.  [1906] 
ch.  155. 

It  18,  in  my  opinion,  incontrovertible  that 
"the  offence  for  which  (the  accused)  was  sur- 
rendered" means  the  specific  offence  with  the 
commission  of  which  he  was  charged  before 
the  Extradition  Commissioner  and  in  respect 
of  which  that  official  held  that  a  prima  facie 
case  had  been  established  and  ordered  his  ex- 
tradition, and  not  another  offence  or  crime, 
though  of  identical  legal  character  and  com- 
mitted  about  the  same  time  and  under  similar 
circumstances.     The   Supreme  Court  of  the 
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United  States  so  lield  in  U.  S.  v.  Kauscher, 
119  U.  S.  407,  7  S.  Ct.  234,  30  U.  S.  (L.  ed) 
425.  In  delivering  the  judgment  of  the  court 
Mr.   Justice  Miller  said,   at  p.   424:  — 

"That  right  (of  an  extradited  person),  as 
we  understand  it,  is  that  he  shall  be  tried  for 
only  the  offence  with  which  he  is  charged  in 
the  extradition  proceedings  and  for  which  he 
was  delivered  up." 

I  do  not  entertain  the  slightest  doubt  that 
this  is  a  correct  statement  of  the  law  under 
the  present  treaty  and  the  Canadian  statute, 
the  former  of  which,  in  terms  restricts  the 
right  of  trying  an  extradited  person  to  *'the 
offence  for  which  he  was  surrendered"  while 
[146]  the  latter  prohibits  his  prosecution  or 
punishment  in  Canada,  "in  contravention  of 
any  of  the  terms  of  the  (extradition)  ar- 
rangement .  .  .  for  any  other  offence" 
than  the  extradition  crime  of  which  he  was 
accused  or  convicted  and  in  respect  of  which 
he  was  surrendered. 

It  is  perhaps  worth  noting  that  the  stipula- 
tion in  the  Asliburton  Treaty  of  1842,  con- 
strued in  the  Rauscher  Case,  119  U.  S.  407, 
7  S.  Gt.  234,  30  U.  S.  (L.  6d.)  426,  was  wider 
than  that  now  in  force.  It  provided  against 
detainer  or  trial  of  the  person  surrendered  for 
any  offence  committed  prior  to  his  surrender, 
other  than  the  eaetradition  crime  proved  by 
the  facts  on  which  the  surrender  is  grounded. 

The  defendant  has  been  convicted  of  an  of- 
fence against  section  414  of  the  Criminal 
Code,  in  having,  while  president  and  manager 
of  the  Black  Diamond  Oil  Fields  Ltd.,  con- 
curred in  the  circulation  or  publication  of  a 
statement  known  to  him  to  be  false  in  a  ma- 
terial particular,  Avith  intent  to  induce  per- 
fions  to  become  shareholders  in  that  corpora- 
tion. 

Now  it  appears  in  evidence  that  an  article 
was  published  in  a  Calgary  newspaper  (the 
News-Telegram)  on  the  7th  May,  1914,  in 
which  it  was  falsely  stated  that  the  Black 
Diamond  Oil  Fields  Ltd.  had  struck  oil  at 
their  well  near  Black  Diamond,  and  that  the 
defendant  had  procured  the  publication  of 
this  article  through  one  Tyron,  a  reporter  on 
the  staff  of  that  newspaper.  This  was  the 
only  "statement"  proved  on  the  preliminary 
investigation  before  the  Police  Magistrate 
into  the  charges  against  the  defendant. 

On  the  8th  of  May,  1914,  as  appears  from 
the  evidence  given  at  the  trial,  one  Cheely,  a 
reporter  on  the  Alberta,  another  Calgary 
newspaper,  was  taken  by  [147]  the  defend- 
ant to  the  Black  Diamond  Oil  Fields  and  was 
there  imposed  upon  by  a  fraudulent  demon- 
stration and  given  false  information  which 
led  to  his  writing  and  publishing  in  the 
Albertan  on  the  9th  of  May,  an  article  con- 
taining a  similar  false  statement. 

Assuming  both  these  statements  to  be  with- 
in the  purview  of  section  414  of  the  Criminal 


Code,  there  is  no  room  to  doubt  that  the 
defendant's  concurrence  in  the  publication 
of  each  of  them  constituted  a  distinct  crime 
or  offence  and  that  proof  of  conviction  or 
acquittal  after  trial  on  a  charge  in  respect  of 
one  of  them  would  not  support  a  plea  of 
autrefois  convict  or  autrefois  acquit,  as  the 
case  might  be,  to  a  like  charge  in  respect  of 
the  other 

The  Cheely  article  was  not  before  the  Magis- 
trate on  the  preliminary  investigation  and 
no  proof  was  made  either  of  its  contents  or 
of  its  publication.  The  only  allusions  in  the 
evidence  before  the  Magistrate  to  an  article 
in  the  Albertan  were  these  incidental  state- 
ments made  by  one  of  the  witnesses,  Fletcher, 
which  I  copy  from  the  factum  filed  on  be- 
half of  the  Crown: — 

"A.  He  said  Tyron  of  the  News-Telegram 
was  taken  out,  but  they  did  not  take  the  mat- 
ter seriously  and  they  had  to  get  the  Albertan 
and  he  had  got  a  good  write  up  for  them, 
but  they  had  not  obtained  the  monetary  re- 
sults they  expected. 

Q.  From  the  talking?  A.  From  putting  the 
oil  in. 

Q.  Was  there  a  big  strike  of  oil  there?  A 
According  to  the  Albertan. 

Q.  The  Albertan  is  a  pretty  reliable  jour- 
nal? A.  They  are  when  they  get  reliable  in- 
formation. 

Q.  Were  you  present  when  the  Albertan 
ever  got  any  information  ?    A.  No,  sir. 

Q.  You  don't  know  anything  about  it?  A. 
I  know  Mr.  Buck  told  me  he  put  (it?)  over 
them;  that  is  all  I  know;  and  could  not  over 
the  News-Telegram. 

Q.  When  did  Mr.  Buck  tell  you  that?  A. 
In  Medicine  Hat,  on  the  12th  of  May. 

Q.  And  where  were  you  when  he  told  you? 
A.  I   don't  know  which   street. 

[143]  Q.  What  day  was  the  big  strike?  A. 
The  7th  May  was  the  supposed  strike." 

It  will  be  noticed  that  this  evidence  gives 
no  date  of  publication  and,  as  the  appellant's 
counsel  said,  it  may  refer  to  any  one  of  several 
articles  commendatory  of  the  company's  im- 
der taking  which  the  evidence  shews  appeared 
in  the  Albertan. 

At  the  trial,  counsel  for  the  defendant  ob- 
jected to  the  admission  of  evidence  relating 
to  the  circumstances  which  lc>d  up  to  the 
publication  of  the  Cheely  article  of  the  9th 
May,  on  the  ground  that  the  offence  of  having 
concurred  in  that  publiciCtion  had  not  been 
the  subject  matter  of  any  charge  before  the 
Extradition  Commissioner.  In  support  of  his 
objection  he  referred  to  an  affidavit  of  the 
Crown  prosecutor  iij  which  he  deposed  that 
the  Cheely  article  had  been  called  to  his 
attention  in  September,  1916,  and  that  a  copy 
of  it  was  procured  for  him  on  the  4th  October, 
1916,  which,  he  says,  "was  the  first  time  I 
have  ever  seen  the  article  in  question  in  con- 
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nection  with  the  charge  herein."    The  defend- 
ant's extradition  had  been  ordered  in  July. 

Counsel  for  the  Crown  met  this  objection 
by  claiming  the  right  to  prove  a  **sirailar  act" 
as  evidence  having  "a  bearing  on  the  offence 
for  which  he  (the  defendant)  was  extra- 
dited;" and  it  was  in  this  way,  as  '^additional 
evidence  pertaining  to  the  same  charge" — ^no 
doubt  relevant  on  the  question  of  intent — 
that  the  proof  of  publication  of  the  Cheely 
article  and  of  the  defendants  concurrence 
tlicroin  was  admitted  by  the  trial  judge. 

Yet  it  was  for  his  concurrence  in  the  publi- 
cation of  the  Cheely  article  in  the  Albertan 
tliat  the  appellant  has  been  convicted.  The 
trial  judge  so  states,  and  counsel  for  the 
Crown  so  admits.  The  learned  judge  had 
already  intimated  that  he  considered  that  the 
[149]  charge,  so  far  as  it  rested  on  the  Tyron 
article,  had  not  been  proved. 

That,  apart  from  evidence  of  identity  and 
proof  of  the  Canadian  law,  the  only  evidence 
before  the  Extradition  Commissioner  was 
that  taken  on  the  preliminary  investigation 
before  the  Police  Magistrate,  is  also  distinctly 
stated  in  the  factum  filed  on  behalf  of  the 
Crown^  The  only  charge  under  section  414 
of  the  Code  investigated  by  the  Police  Magis- 
trate was  concurrence  in  the  publication 
of  the  Tyron  article  in  the  News-Telegram, 
and  it  was  on  that  charge  that  extra- 
dition was  ordered.  The  Cheely  article 
was  unknown  to  the  Crown  prosecutor  in 
connection  with  the  charge  against  Buck,  un- 
til long  after  the  preliminary  investigation 
and  extradition  proceedings  had  been  con- 
eluded.  It  had  not  been  proved  before  the 
Magistrate  and  consequently  its  contents  and 
publication  were  unknown  to  the  Extradition 
Commissioner.  It  is  therefore  impossible  that 
he  should  have  ordered  extradition  in  respect 
of  the  offence  committed  by  the  defendant  in 
concurring  in  that  publication.  It  is  only 
for  the  offence  for  which  he  was  surrendered, 
and  not  for  some  other  offence,  casually  and 
imperfectly  disclosed  in  the  evidence  which 
was  before  the  Commissioner,  that  the  per- 
son surrendered  can  be  lawfully  tried  and  con- 
victed. 

Because  the  conviction  is  contrary  to  the 
terms  of  the  treaty  and  contravenes  section 
32  of  the  "Extradition  Act,"  I  think  it  can- 
not be  sustained.  I  reach  this  conclusion 
somewhat  less  reluctantiv,  because  I  am  not 
altogether  satisfied  that  persuading  a  reporter 
to  publish  in  a  newspaper  an  untrue  article 
such  as  those  before  us  in  an  offence  within 
section  414  of  the  Criminal  Code.  This  I 
understand  to  be  the  view  expressed  by  Mr. 
Justice  St\iart  at  the  conclusion  of  his  judg- 
ment, probably  sufficiently  definitely  to  con- 
stitute a  L150]  ground  of  dissent  of  which  the 
appellant  can  take  advantage  in  this  Court. 
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The  defendant  is  certain Iv  not  entitled  to 
any  sympathy.  That  he  committed  a  gross 
criminal  fraud  was  overwhelmingly  proved. 
He  fully  deserved  the  term  of  imprisonment 
to  which  he  was  sentenced.  But  much  as  it  is 
to  be  regretted  that  such  a  scoundrel  should 
escape  punishment,  it  is  of  vastly  greater 
moment  that  the  good  faith  of  this  country 
shall  be  scrupulously  maintained  and  a  strict 
observance  of  its  treaty  obligations  insisted 
upon. 

For  these  reasons  I  would  allow  the  appeal. 

Bbodeur,  J.  {dissenting). — ^The  only  point 
that  we  have  to  examine  on  this  appeal,  is, 
whether  the  offence  for  which  the  appellant 
has  been  extradited  differs  from  the  one  for 
which  he  has  been  tried  and  convicted. 

The  appellant  was  a  director  of  a  company 
called  Black  Diamond  Oil  Fields  Ltd.,  a  com- 
pany formed  for  the  purpose  of  extracting  oil 
near  Calgary,  in  the  Province  of  Alberta. 
The  operations  of  the  company  were  not  as 
successful  as  desired  by  the  appellant,  and 
the  wells  which  were  being  opened  and  made, 
did  not  produce  the  oil  which  was  expected. 
The  company  was  then  in  a  very  serious  finan- 
cial embarrassment;  when  in  the  month  of 
May,  1914,  the  appellant  decided  to  put  some 
oil  in  the  well,  which  was  being  opened,  and 
to  arrange  to  bring  newspaper  reporters  who 
would,  after  having  inspected  the  well,  pub- 
lish statements  shewing  that  oil  had  been 
struck. 

He  tried  that  at  first  with  a  Mr.  Tyron, 
who  was  coni\ected  with  the  News-Telegram 
of  Calgary;  but  the  publication  was  not  made 
to  the  satisfaction  of  the  appellant. 

Then  he  tried  with  another  newspaper  called 
the  [151]  Albertan,  and  this  time  was  success- 
ful. Mr.  Cheely,  the  reporter  of  that  news- 
paper, was  taken  to  the  well  in  the  automobile 
of  the  appellant;  the  derrick  was  worked  in 
his  presence;  oil  was  drawn  from  the  well; 
and  a  statement  of  the  appellant  that  oil  had 
been  struck  was  published  in  that  newspaper, 
in  an  article  written  bv  Cheelv. 

A  charge  of  fraud  by  a  director  was  made 
under  section  414  of  the  Criminal  Code, 
against  Buck.  He  was  committed  to  trial 
on  that  charge,  and  among  the  witnesses 
examined  at  the  preliminary  examination, 
was  a  man  bv  the  name  of  Fletcher,  to  whom 
the  appellant  admitted  that  he  was  respon- 
sible for  the  statement  which  had  been  pub- 
lished in  the  Albertan. 

The  accused  then  fled  to  the  United  States 
and  he  was  extradited  on  the  charge  of  having 
committed  a  fraud  as  a  director  and  manager 
of  a  company. 

When  the  trial  took  place,  the  charge  of 
fraud  was  proved  mostly  by  the  evidence  of 
Cheeiey,  and  by  the  statements  which  were 
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made  by  Buck  to  the  latter.  It  ia  claimed 
now  that  Cheeley  had  never  been  mentioned 
in  the  proceedings  before  the  Extradition 
CommiBsioner,  but  that  the  statements  which 
were  mentioned  against  him,  though  substan- 
tially the  same,  were  made  to  some  other 
2)erson. 

The  offence  for  wliich  the  appellant  was 
extradited  and  convicted  was  having  con- 
mirred  in  the  publication  of  a  statement,  that 
oil  had  been  found  in  the  wells  of  the  com- 
pany of  which  Buck  was  a  director.  It  is 
true  that  the  statement  made  to  Cheely  was 
not  specifically  mentioned  in  the  proceedings 
before  the  Extradition  Commissioner ;  but  the 
evidence  of  Fletcher,  on  which  the  Extradi- 
tion Commissioner  passed  judgment,  shews 
conclusively  that  the  appellant  concurred  in 
the  publication  ['l&Z]  of  the  fraudulent  state- 
ments of  the  Albertan.  The  offence  and  the 
charge  which  were  preferred  against  the 
appellant  were  general  in  their  character, 
and  it  seems  to  me  that  the  Crown  was  per- 
fectly well  justified  in  proving  by  different 
ways  and  by  different  circumstances  how  the 
fraud  was  committed  and  what  statements 

* 

were  published. 

It  was  not  then  a  question  of  a  charge  being 
different  from  the  one  on  which  the  extradi- 
tion took  place;  it  was  the  same  offence  and 
the  same  charge  which  were  considered  in 
both  cases,  except  that  on  the  trial,  the  evi- 
dence was  more  specific  and  was  proved  more 
efficiently. 

I  cannot  say  then,  in  those  circumstances, 
that  the  appellant  was  tried  for  a  different 
offence,  and  I  am  of  the  opinion  that  he  was 
rightly  convicted,  and  that  the  appeal  should 
be  dismissed  with  costs. 

Appeal  allowed  with  costs. 

NOTB. 

Rlsltt  after  International  Extradition 
to  Try  Prisoner  for  Crln&e  Not  Desig- 
nated in  Requisition. 

Introductory,  1030. 

General  Rule,   1030. 

Applications  of  and  Exceptions  to  Rule,  1031 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  passing  on  the  right  after  inter- 
national extradition  to  try  a  prisoner  for  a 
crime  not  designated  in  the  requisition.  The 
earlier  cases  are  discussed  in  the  notes  to 
Johnson  v.  Browne,  10  Ann.  Cas.  636;  and 
State  V.  Hall,  10  Am.  St.  Rep.  200.  As  to  the 
right  after  interstate  extradition  to  try  a 
prisoner  for  a  crime  other  than  the  one  named 
in  the  requisition,  see  the  notes  to  Knox  v. 


State,  3  Ann.  Cas.  539 ;  and  In  re  Flack,  Ann. 
Cas.  1014B  789. 

General  Rule, 

The  recent  cases  seem  to  be  generally  in 
accord  with  the  more  modern  view  that  an 
extradited  person  cannot  be  tried  or  punished 
for  any  offense  except  that  for  which  he  was 
extradited,  until  the  termination  of  the  ex- 
tradition proceedings  and  the  lapse  of  a  rea- 
sonable time  thereafter  to  enable  him  to  re- 
turn to  the  country  from  which  he  was  ex- 
tradited. In  re  Bouvier,  12  Cox  C.  C.  (l^ng.) 
303,  42  L.  Q.  B.  17,  27  L.  T.  N.  S.  844;  Hex 
V.  Nesbitt,  28  Ont.  L.  Rep.  91,  11  Dominion 
L.  Rep.  708,  21  Can.  Crim.  Cas.  251,  4  Ont. 
W.  N.  747;  In  re  Reinitz,  39  Fed,  204,  4 
L.R.A.  236;  U.  S.  v.  Greene,  146  Fed.  766; 
Smith  V.  Canal  Zone  Government,  249  Fed. 
273;  Bacharach  v.  Largrave,  47  How.  Pr. 
(N.  Y.)  385.  And  see  the  reported  case.  See 
also  Rex  v.  McNamara,  19  British  Columbia 
176. 

In  Bacharach  v.  Largrave,  supra,  the  court 
said:  "After  the  purposes  of  justice  are  sajt-. 
isfied  as  to  the  particular  offense  for  which 
the  party  may  be  surrendered  then  his  right 
to  return  again  to  the  protection  of  the  laws 
he  was  deprived  of  for  the  single  object  al- 
lowed by  the  treaty  is  clear  and  absolute.  A 
different  construction  would  involve  the  con- 
sequences which  no  state  having  authority  to 
protect  its  citizens  or  subjects,  would  be  will- 
ing to  submit  to;  for  it  would  allow  embar- 
rassments and  hardships  that  it  could  not  be 
contemplated  the  authorities  receiving  them 
should  be  at  liberty  to  inflict  upon  them.  If 
the  extradited  person  can  be  subjected  to  any 
further  restraint  than  may  appropriately  ap- 
pertain to  the  offense  for  which,  under  the 
terms  of  the  treaty,  he  may  be  removed,  he 
may  be  indicted  and  tried  on  criminal  charges 
for  which  no  surrender  of  his  person  could 
lawfully  be  required.  And  if  that  could  be 
done,  political  offenders  seeking  refuge  in  one 
country  could  be  returned  on  other  charges, 
and  then  subjected  to  trial  on  accusation  of 
that  character,  contrary  to  the  policy  of  all 
civilized  countries.  Our  own  citizens  are 
deeply  interested  in  maintaining  a  construc- 
tion of  treaty  stipulations  which  will  be  sure 
to  avoid  such  abuses.  .  .  .  It  is  a  conse- 
quence arising  out  of  the  implication  that  as 
to  all  but  the  extraditable  offen;se,  the  accused 
shall  enjoy  the  unrestrained  liberty  of  re- 
turning to  the  country  from  which  he  was 
taken  by  force  of  the  treaty  provisions.  Any 
different  construction  would  be  entirely  un- 
reasonable, and  no  enlightened  nation  would 
be  willing  to  submit  to  it.  It  would  be  an 
abuse  of  the  power  provided  for,  allowing  ex- 
tradition only  for  clearly  defined  and  particu- 
larly enumerated  charges,  and  by  necessary 
implication  limiting  it  to  those  charges.    II 
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the  power  of  detention  and  restraint  is  ex- 
tended beyond  them,  then  there  is  no  obvious 
limit  to  which  it  cannot  be  carried;  and  a 
person  brought  into  the  country  under  the 
treaty  for  one  purpose  may  be  detained  here 
indefinitely  for  an  entirely  different  purpose. 
No  people  are  more  interested  in  denying  such 
a  latitude  of  oppression  than  our  own;  for, 
otherwise,  our  citizens  could  be  forcibly  taken 
abroad  upon  one  charge,  and  detained  there 
on  the  abandonment  of  that,  upon  others  for 
which  their  extradition  would  never  be  con- 
sented to  or  allowed." 

Ihe  treaty  under  which  a  person  is  extra- 
dited and  the  acta  of  Congress  supplementary 
to  it  contemplate  the  surrender  of  the  pris- 
oner for  the  limited  purpose  of  a  trial  for  the 
extradition  offense,  and  if  by  express  enact- 
ment and  by  the  implications  of  good  faith 
they  guarantee  him  protection  for  a  reason- 
able time  thereafter  to  enable  him  to  return 
unmolested  to  the  country  from  which  he  was 
brought,  such  freedom  from  molestation  ap- 
plies equally  to  civil  as  to  criminal  arrest.  In 
re  Reinitz,  39  Fed.  204,  4  L.R.A.  236. 

Tlie  rule  that  a  prisoner  cannot  be  tried  for 
a  crime  other  than  the  one  for  which  he  is 
extradited,  has  been  held  not  to  apply  to  a 
case  where  the  fugitive  was  brought  inio  the 
jurisdiction  by  force  and  without  resort  to 
extradition  proceedings.  Kerr  v.  Illinois,  110 
U.  S.  436,  7  S.  Ct.  225,  30  U.  S.  (L.  ed.) 
421,  affirming  110  111.  627,  51  Am.  Rep.  706. 

Applications  of  and  Exceptions  to  Rule, 

In  U.  S.  v.  Greene,  146  Fed.  766,  the  offenses 
for  which  the  defendants  were  extradited  were 
**lirst,  participation  in  fraud  by  an  agent  and 
trustee;  second,  participation  in  embezzle- 
ment; and  third,  for  receiving  money  and 
property,  knowing  the  same  to  have  been 
fraudulently  obtained."  It  was  held  that  an 
indictment  charging  the  defendants  with  con- 
spiracy was  not  open  to  the  objection  that 
it  subjected  the  defendants  to  trial  for  an 
offense  other  than  that  for  which  they  were 
extradited.  The  court  said :  "The  whole  con- 
tention of  the  accused  may  be  summarized  in 
a  single  sentence.  The  indictment  charges 
conspiracy,  and  the  prisoners  were  returned 
to  the  bar  of  this  court  for  something  else. 
It  is  further  charged  that  the  prisoners  are 
put  on  trial  for  crimes  other  than  those  for 
which  the  extradition  was  granted.  As  we 
have  previously  seen,  generic  terms  were 
utilized  by  the  great  diplomatists  and  law- 
yers who  drafted  this  treaty  wherever  it  was 
deemed  that  specific  language  was  not  ade- 
quate. Tlie  purpose  was  to  accomplish  extra- 
dition and  the  trial  on  the  merits  which 
should  follow.  Fraud  by  an  agent  or  trustee, 
and  participation  in  extraditable  erimes  are 
not  illustrations  of  this  character.    The  treaty 


does  not  attempt  to  define  all  of  the  defini- 
tions of  crime  which  may  be  adopted  by  the 
legislatures  of  the  respective  countries.  It 
classifies  topics  and  elements  of  crime  in 
generic  phraseology  leaving  for  the  respective 
governments  the  duty  of  framing  its  legisla- 
tion so  as  to  definitely  denounce  any  and  all 
injurious  action  embraced  in  the  more  com- 
prehensive language  of  the  treaty,  to  provide 
procedute  for  the  trial  and  penalties  upon 
conviction.  How  multiplied  might  be  the  in- 
stances of  fraud  in  the  United  States  and  in 
the  several  states  which  might  be  expressed 
by  the  terms  fraud  by  an  agent  or  trustee. 
Larceny  after  trust,  embezzlement,  making 
false  entries  to  mislead  and  cover  up  the 
traces  of  guilt,  the  looting  of  a  bank  by  its 
officers  and  the  like.  Indeed,  innumerable  are 
the  instances  of  criminal  fraud  which  have 
been  or  may  be  defined  either  by  the  Congress 
or  by  the  legislatures  of  the  several  states 
under  each  of  these  extradition  clauses.  Nor 
does  it  seem  to  me  of  consequence  that  the 
pleader  has  denominated  what  is  actual  crim- 
inal fraud  of  this  class  which  is  extraditable 
under  a  definition  of  crime  which  is  not  ex- 
traditable. An  indictment  is  to  be  construed, 
not  by  the  name  with  which  it  is  christened, 
but  by  the  crime  which  it  actually,  truly  and 
fully  seta  forth  in  the  averments  of  fact.  If, 
then,  it  should  appear  that  the  pleader  in 
this  case  termed  as  a  conspiracy,  a  ^gigantic 
scheme  to  defraud  the  United  States  of  hun- 
dreds of  thousands  of  dollars,  a  scheme  which 
in  its  substance  and  essence  is  made  penal  by 
the  statute,  which  is  made  penal  also  by  the 
criminal  laws  of  Canada,  if  the  averments  are 
full,  circumstantial,  complete,  putting  the 
prisoner  on  notice  of  all  the  proof  which  the 
government  intends  to  offer  against  him; 
if,  in  other  words  it  is  an  adequate  descrip- 
tion of  joint  participation  in  a  gigantic  fraud 
accomplished  by  a  trusted  agent  of  the  gov- 
ernment of  the  United  States,  how  is  any- 
body hurt  because  along  with  all  this  fullness 
of  averment,  this  completeness  of  notice  and 
information  of  the  character  of  the  offense 
charged,  the  pleader  also  terms  it  a  con- 
spiracy ?" 

In  Rex  V.  Nesbitt,  28  Ont.  L.  Rep.  91,  11 
Dominion  L.  Rep.  708,  21  Can.  Crim.  Cas. 
251,  4  Ont.  W.  N.  747,  the  accused  who  was 
president  of  a  Canadian  bank  was  extradited 
from  the  United  States  on  several  charges  of 
having  made  false  returns  to  the  Minister 
of  Finance  in  violation  of  the  bank  act.  The 
Crown  relied  upon  extradition  on  that  section 
of  the  treaty  with  the  United  States  provid- 
ing for  extradition  in  case  of  ''fraud  by  a 
bailee,  banker,  agent,  factor,  trustee,  or  by 
a  director'  or  member  or  officer  of  any  com- 
pany, which  fraud  is  made  criminal  by  any 
act  for  the  time  being  in  force."  The  court  in 
deciding  that  the  offense  of  "wilfully  making 
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a  false  return'*  was  not  "fraud  by  a  banker," 
within  the  extradition  treaty  said:  "The 
extradition  treaty  does  not  purport  to  make 
every  ofTense  committed  by  a  banker  against 
tlie  law  of  the  land  an  extraditable  oii'ense, 
but  only  fraud  which  *is  made  criminal  by 
any  act  for  the  time  being  in  force.'  Tliia 
prevents  the  Crown  from  resorting  to  the 
device  of  charging  an  ofTense  of  which  fraud 
is  not  an  essential  ingredient  and  adding  to 
that  charge  the  word  'fraudulently.'  The  of- 
fense with  whicli  the  accused  might  be  charged 
is  the  statutory  offense  of  wilfully  making 
a  false  return.  The  Crown  has  substituted 
for  the  word  'wilfully'  the  word  'fraudulent- 
ly;' and  so,  for  the  purpose  of  bringing  the 
matter  within  the  extradition  treaty,  charges 
the  accused  with  something  diiTering  from  the 
statutory  offense  of  which  he  may  or  may  liot 
have  been  guilty.  If  this  were  an  ordinary 
case,  not  complicated  by  the  necessity  of 
bringing  the  matter  within  the  extradition 
act,  the  difference  between  the  offense  aa 
defined  by  the  bank  act  and  that  as  charged 
by  the  Crown  might  be  regarded  as  imma- 
terial, or  at  all  events  as  subject  to  an  amend- 
ment; but  where,  as  here,  the  use  of  the  words 
is  deliberate  and  in  no  other  way  immaterial, 
the  situation  is  wholly  different.  The  kind  of 
fraud  falling  within  the  extradition  treaty 
is  that  indicated  by  sees.  412  et  seq.  of  tlie 
Criminal  Code,  R.  S.  C.  1906,  ch.  146,  which 
bear  a  general  caption  'Fraud  and  Fraudu- 
lent Dealing  with  Property.*  These  sections, 
I  think,  point  to  the  kind  of  thing  which  was 
intended  to  be  made  extraditable,  e.  g.,  under 
sec.  413,  'a  director,  manager,  public  officer,' 
etc.,  who  destroys  any  record  or  makes  a 
false  entry  in  a  book  of  account,  is  guilty  of 
an  offense.  .  .  .  It  is  not  everything  which 
is  criminal  or  reprehensible  that  is  intended 
to  be  included;  for  we  find  separately  cata- 
logued, forgery,  larceny,  embezzlement,  ob- 
taining money  or  security  by  false  pretenses, 
robbery,  threatening  with  intent  to  extort, 
and  perjury — all  more  or  less  akin  to  fraud; 
which  it  would  be  unnecessary  to  catalogue 
Kcparately  if  intended  to  be  covered  by  the 
i«ame  general  words.  Therefore  the  indict- 
ments must  be  quashed,  as  they  depart  from 
the  bank  act  and  charge  an  offense  different 
from  that  thereby  created." 

In  Smith  v.  Canal  Zone  Government,  249 
Fed.  273,  it  appeared  that  the  appellant  was 
surrendered  by  the  Panama  authorities  on  a 
writ  of  extradition  to  answer  a  criminal 
charge  made  against  him  in  the  Canal  Zone, 
and  while  he  was  in  jail  pending  the  hearing 
of  the  charge,  he  was  served  with  an  order 
to  show  cause  why  he  should  not  be  attached 
for  contempt  as  a  result  of  a  former  civil  pro- 
ceeding. In  deciding  that  this  was  not  per- 
missible because  the  trial  court  had  no  right 
to  exercise  jurisdiction  over  the  appellant  for 


any  purpose  other  than  the  one  for  which  he 
was  extradited,  the  appellate  court  said: 
"However  this  may  be,  certainly  a  court 
should  not  allow  itself  to  be  made  the  instru- 
ment of  perverting  the  process  of  extradition 
to  serve  the  purposes  of  a  private  litigant 
who  was  instrumental  in  having  that  proc-ess 
resorted  to  with  the  object  of  having  the 
extradited  person  subjected  to  a  civil  lia- 
bility, instead  of  being  tried  for  the  crime 
with  which  he  was  charged.  It  is  fairly  to  be 
inferred  from  circumstances  disclosed  that, 
if  the  procuring  of  the  extradition  was  ac- 
companied by  a  purpose  to  try  the  appellant 
on  the  criminal  charge  on  which  he  was  ex- 
tradited, that  purpose  was  a  very  secondary 
one  and  was  subordinated  to  the  controlling 
one  of  getting  the  appellant  into  the  Canal 
Zone,  so  that  civil  process  for  an  alleged  con- 
tempt of  court  might  be  served  upon  him  and 
a  hearing  on  that  charge  had.  It  was  not 
until  after  it  had  become  apparent  that  serv- 
ice could  not  be  made  of  the  court's  order 
to  show  cause  that  one  of  the  appelleen,  at 
whose  instance  that  order  was  procured,  made 
the  affidavit  which  was  the  beginning  of  the 
criminal  proceeding  against  the  appellant. 
Tliat  criminal  charge  was  made  the  means 
of  effecting  the  appellant's  extradition. 
When,  as  a  result  of  the  extradition,  the 
opportunity  was  afforded  of  trying  the  ap- 
pellant on  that  charge,  the  public  olli-ial 
whose  duty  it  was  to  prosecute  it,  instead  oi 
manifesting  a  desire  to  avail  himself  of  that 
opportunity,  actively  co-operated  with  the 
Counsel  for  the  appellees  in  the  effort  to  have 
the  court  give  precedence  to  a  civil  case 
brought  against  the  appellant  before  the  crim- 
inal proceeding  was  instituted — service  of 
process  in  the  civil  case  having  been  made 
while  appellant  was  held  in  custody  to  an- 
swer the  criminal  charge — and  volunteered 
the  suggestion  to  the  court  that  the  criminal 
case  must  wait  upon  the  court's  action  in  the 
civil  one.  To  say  the  least,  there  was  the  ap- 
pearance of  the  process  of  extradition  being 
permitted  to  be  made  use  of,  not  for  the  os- 
tensible public  purpose  which  could  justify 
the  resort  to  it,  but  to  afford  to  private  liti- 
gants the  opportunity  of  securing  the  enforce- 
ment against  the  appellant  of  an  asserted 
civil    liability." 

The  duty  to  afford  an  extradited  person  who 
is  tried  on  a  criminal  charge  and  which  ter- 
minates in  his  favor  an  opportunity  to  return 
after  the  trial  to  the  country  from  which  he 
was  brought,  before  he  can  be  tried  for  a 
different  crime,  is  limited  to  matters  which 
happened  before  extradition,  and  in  the  na- 
ture of  things  such  duty  cannot  be  extended 
by  implication  so  as  to  cover  a  crime  com- 
mitted in  the  demanding  country  subsequent 
to  his  surrender.  Collins  v.  Johnston,  237  U. 
S.  502,  35  S.  Ct.  649,  59  U.  S.  (L.  ed.)  1071> 
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wherein  the  court  Baid:  *'It  is  contended 
.  .  .  that  the  conviction  and  impriaonment 
of. appellant  under  the  second  indictment  are 
in  euiitravention  of  the  treaty  of  extradition' 
))etwcon  the  United  States  and  Oreat  Brit- 
ain, in  that  he  was  extradited  for  the  sole 
purpose  of  being  brought  to  trial  upon  the 
first  indictment  and  that  while  that  charge 
was  awaiting  trial  and  final  disposition,  he 
could  not,  without  violence  to 'the  treaty  and 
§  5275  of  the  Revised  Statutes,  be  tried,  con- 
victed, sentenced,  and  imprisoned  upon  an- 
other charge.  It  is  alleged  that  t\\e  first 
indictment  was  dismissed  upon  motion  of  the 
prosecution.  .  .  .  and  that  under  the 
treaty  and  law,  he  was  entitled  to  a  reason- 
able time  thereafter  in  which  to  return  to  the 
country  from  which  he  was  extradited.  In 
this  form,  and  in  others  too  numerous  for 
mention,  appellant  reiterates  the  points  that 
were  decided  against  him  by  the  supreme 
o«mrt  of  California  ( In  re  Collins,  151  Cal. 
340),  whose  judgment  was  affirmed  by  this 
court  in  Collins  v.  O'Neil,  214  U.  S.  113 
(29  S.  Ct.  673,  53  U.  S.  (L.  ed.)  933]  where 
the  court  said  (p.  122)  :  'The  contention  of 
the  plaintiiT  in  error  that  the  duty  to  afford 
opportunity  to  return  after  a  trial  or  other 
termination  of  the  case  upon  which  he  wa« 
extradited  is  unaffected  by  any  8ubse(|uent 
crime  he  may  have  committed,  is  not  even 
plausible;'  and  further  (p.  123)  :  'The  con- 
tention is  also  without  merit  that  he  has  at 
any  rate  the  right  to  a  trial  to  a  conclusion 
of  the  case  for  which  he  was  extradited,  be- 
fore he  can  be  tried  for  a  crime  subsequently 
i-ommltted.  The  matter  lies  within  the  juris- 
diction of  the  state  whose  laws  he  has  vio- 
lated since  his  extradition,  and  we  cannot  sec 
tlial  it  is  a  matter  of  any  interest  to  the  sur- 
rendering government.'* 

In  Collins  v.  O'Neil,  cited  in  Collins  v. 
Jolinston,  supra,  the  court  said  further  on 
thin  point:  *'The  question  then  is,  does  either 
the  treaty  or  convention  [between  Great  Brit- 
ain and  the  United  States]  by  express  pro- 
vision or  by  inference  provide  for  a  return 
of  the  criminal  to  the  surrendering  coun- 
try after  his  surrender  and  after  a  subsequent 
commission  of  a  crime  in  the  country  to  which 
he  was  surrendered?  To  ask  the  question  is 
to  answer  it.  The  plaintiff  in  error  contends 
for  the  treaty  right  to  leave  the  country,  not- 
withstanding his  commission  of  the  subse- 
•quent  crime.  This  we  cannot  assent  to.  It 
is  impossible  to  conceive  of  representatives 
of  two  civilized  countries  solemnly  enter- 
ing into  a  treaty  of  extradition,  and  therein 
providing  that  a  criminal  surrendered  accord- 
ing to  demand,  for  a  crime  that  he  had 
committed,  if  subsequejitly  to  his  surren- 
der he  is  guilty  of  murder  or  treason 
or  other  crime,  is,  neverthless,  to  have 
the    right    guaranteed    to    him    to    return 


unmolested  to  the  country  which  surrendered 
him.  We  can  imagine  no  country,  or  treaty, 
as  desirous  of  exacting  such  a  condition  of 
surrender  or  any  country  as  willing  to  accept 
it.  When  a  treaty  or  statute  contains  a  pro- 
vision that  the  party  surrendered  shall  be 
tried  for  no  other  offense  until  he  has  had  an 
opportunity  to  leave  the  country,  the  mean- 
ing of  such  a  provision  is  perfectly  plain, 
and  must  receive  a  reasonable  and  sensible 
construction.  The  party  proceeded  against 
must  not  be  tried  for  any  other  offense 
existing  at  the  time  when  he  was  extradited 
(whether  at  the  time  of  such  extradition  it 
had  or  had  not  been  discovered),  until  he 
shall  have  had  a  reasonable  time  to  return  to 
the  country  from  which  he  was  taken,  after 
his  trial  or  other  termination  of  the  proceed- 
ing. That  such  privilege  should  be  accorded 
to  one  who  commits  a  crime  after  his  surren- 
der to  a  demanding  government  lacks  all 
semblance  of  reason  or  sense." 
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V. 

SANDERS  ET  AL. 

North    Carolina    Supreme    Court — September 

26,  1917. 

174  y.  Car.  112;  93  5.  E,  476, 


PnbUo  Officers  —  ElleibiUty  —  Statute 
Presorlbing  Folitiofil  Belief  as  **Ree- 
ommeiidatory"  Only. 

Under  Pub.  Loc.  Laws  1913,  c.  441,  §  7, 
providing  that  *'one  each  of  the  two  memliers 
of  the  several  township  highway  commissions 
to  be  elected  under  this  act  shall,  so  far  as 
feasible  and  practicable,  come  from  each  of 
tlie  two  leading  political  parties  of  such 
township,"  the  three  relators  who  received 
a  majority  vote  and  duly  qualified  as  town- 
ship highway  commissioners  were  entitled  to 
their  ofHces,  although  all  were  Republicans; 
the  statute  being  merely  recommendatory  to 
the  voters. 

[See  note  at  end  of  this  case.] 

Review  of  Judsment  of  Voters. 

The  feasibility  and  practicability  of  elect- 
ing persons  of  different  political  parties  is  a 
matter  for  the  voters,  and  their  judgment  is 
final  and  not  reviewable  by  the  courts. 

[See  note  at  epd  of  this  case.] 

Appeal  from  Superior  Court,  Johnston 
county:    Cox,  Judge. 

Quo  warranto  proceeding.  John  T.  Cote 
et  al.,  relators,  and  J.   W.   Sanders  et  a1., 
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defendants.  Judgment  for  relators.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

F.  Hunter  Creech  and  Ahell  dc  V^^ard  for 
appellants. 

H,  8.  Holt  and  James  />.  Parker  for  ap- 
pellees. 

[112]  Brown,  J. — Tlie  facts  are  that  the 
relators  were  elected  highway  commissioners 
by  the  following  votes:  John  T.  Cole,  321 
votes;  W.  B.  Massengill,  321  votes;  S.  W. 
Brown,  318  votes.  The  defendant  John  W. 
Sanders  received  192  votes;  W.  W.  Stewart, 
197  votes;  and  John  R.  Massengill,  196  votes. 

The  plaintiffs  duly  qualified  and  demanded 
possession  of  the  offices  of  the  defendants 
John  W.  Sanders  and  G.  K.  Massengill,  who 
were  members  of  the  old  board  of  highway 
commissioners  of  said  township,  the  books, 
records,  and  all  other  property  of  the  highway 
commission.  The  defendants  refused  to  sur- 
render, and  >  the  plaintiff's  brought  this  ac- 
tion for  possession  of  the  ofHces. 

The  defendants  do  not  deny  the  above  al- 
legations, but  allege  that  the  plaintiffs  are 
not  entitled  to  recover  because  the  Public- 
Local  Laws  of  1913,  chap.  441,  sec.  7,  pro- 
vides: 

[113]  "That  a  township  highway  commis- 
sion for  each  and  every  township  in  the  coun- 
ty of  Johnston  is  hereby  created  and  incor- 
porated, which  township  highway  commis- 
sion shall  consist  of  three  jnembers,  one  of 
which  shall  be  chairman  and  another  clerk; 
said  township  highway  commission  shall  be 
selected  for  their  fitness  and  not  Jor  political 
faith,  provided  that  at  each  and  every  elec- 
tion by  popular  vote  of  any  township  high- 
way commission,  and  in  order  to  remove  the 
same,  as  far  as  possible,  from  partisan  poli- 
tics, one  each  of  the  two  members  of  the  sev- 
eral township  highway  commissions  to  be 
elected  under  this  act  shall,  so  far  as  feasi- 
ble and  practicable,  come  from  each  of  the 
two  leading  political  parties  of  such  town- 
ship.* 

The  defendants  allege  that  all  three  of  the 
plaintiffs  are  Republicans,  and  that  it  was 
^'possible  and  practicable''  to  have  elected  a 
competent  person  of  a  different  political  faith 
in  compliance  with  the  provisions  of  said 
statute. 

We  are  of  opinion  that  the  plaintiffs  are 
entitled  to  recover  possession  of  the  offices, 
as  adjudged  by  his  Honor  below.  We  think 
the  words  of  the  act  declaring,  in  substance, 
that,  "so  far  as  feasible  and  practicable," 
two  members  shall  be  selected  from  each  of 
the  two  leading  political  parties,  are  merely 
recommendatory  to  the  voters.  They  are  en- 
tirelv  too  indefinite  and  uncertain  to  have 
the  effect  of  affixing  a  qualification  to  the 


position  of  highway  commission.  The  feasi- 
bility and  practicability  of  electing  persons 
of  different  political  parties  is  a  matter  for 
■the  voters  to  pass  on,  and  their  judgment  i& 
final  and  not  reviewable  by  the  Courts. 

Tlie  judgment  of  the  Superior  Court  is 

Affirmed. 

CukBK,  C.J.  {concurring), — At  an  election 
regularly  held  7  November,  1916,  for  three 
highway  commissioners  in  Ingrams  Town- 
ship,  Johnston  County,  the  plaintiffs  received 
the  following  vote:  John  T.  Cole,  321  votes; 
W.  B.  Massengill,  321  votes;  and  S.  W. 
Brown,  318  votes,  while  the  defendants  re- 
ceived: John  W.  Sanders,  192  votes;  W.  W. 
Stewart,  197  votes;  and  John  R.  Massengill, 
196  votes.  The  plaintiffs  duly  subscribed  to 
the  oath  of  office  and  were  sworn  in  as  town- 
ship highway  commissioners.  Immediately 
thereafter,  on  4  December,  1916,  they  de- 
manded of  the  defendants  John  W.  Sander^t 
and  G.  K.  Massengill,  who  were  members  of 
the  old  board  of  highway  commissioners  for 
said  township,  the  books,  records,  and  all 
other  property  of  said  highway  commission, 
which  the  defendants  refused  to  surrender, 
and  this  action  of  quo  warranto  was  brought 
for  the  possession  of  said  .offices. 

The  defendants  do  not  deny  above  alloga 
tions,  but  allege  that  the  plaintiffs  are  n  u 
entitled  to  recover  because  Public-Local  I^aws 
1913,  [114]  chap.  441,  sec.  7,  provides:  "A 
township  highway  commission  for  each  and 
every  township  in  the  county  of  Johnston  i ; 
hereby  created  and  incorporated,  which 
township  highway  commission  shall  consist 
of  three  members,  one  of  which  shall  bi* 
chairman  and  another  clerk;  said  township 
highway  commission  shall  .  be  selected  for 
their  fitness,  and  not  for  political  faith,  pro- 
vided that  at  each  and  every  election  by  pop- 
ular vote  of  any  township  highway  commis- 
sion, and  in  order  to  remove  the  same,  as 
far  as  possible  from  partisan  politics,  one 
each  of  the  two  members  of  the  several  town- 
ship highway  commissions  to  be  elected  un- 
der this  act  shall,  so  far  as  feasible  and 
practicable,  come  from  each  of  the  two  lead- 
ing political  parties  of  such  township."  A 
third  member  was,  by  the  same  section,  to  be 
chosen  by  each  township  after  the  first  elec- 
tion. 

The  defendants  allege  that  all  three  of  the 
plaintiffs  are  Republicans,  and  that  it  was 
"possible  and  practicable''  to  have  elected  a 
competent  man  of  a  different  political  faith, 
in  compliance  with  the  provisions  of  said 
statute.  The  court,  there  being  no  disputed 
facts,  properly  rendered  judgment  in  favor 
of  the  plaintiffs. 

If  the  constitutional  qualifications  apply 
to  this  position,  this  case  is  governed  by 
Spruill  v.  Bateman,  162  N.  C.  591,  Ann.  Cas. 


STATE  v. 

1915B  515,  77  S.  £.  768,  in  which  it  is  said : 
**The  Constitution  of  this  State,  Article  VI, 
prescribes  who  shall  be  'voters,'  and  section 
7  of  that  article  provides:  'Every  voter  in 
North  Carolina,'^  except  as  in  this  article  dis- 
qualified, shall  be  eligible  to  office.'  The 
Legislature  is,  therefore,  forbidden  by  the  or- 
ganic instrument  to  disqualify  any  voter,  not 
disqualified  b^  that  article,  from  holding  any 
office.  The  General  Assembly  cannot  render 
any  'voter'  ineligible  for  office  by  exacting  any 
additional  qualifications,  as  by  prescribing, 
in  this  instance,  that  the  candidate  shall 
be  a  licensed  attorney  at  law,'  any  more 
than  it  could  prescribe  that  he  should  own 
a  specified  quantity  of  property,  or  should 
be  of  a  certain  age,  or  race,  or  religious 
belief,  or  possess  any  other  qualification  not 
required  to  make  him  a  voter." 

The  pjrovisipn  in  the  Constitution,  Art.  VI, 
sec.  7,  that  "Every  voter  in  North  Carolina, 
except  as  in  this  article  disqualified,  shall  be 
eligible  to  office/'  was  especially  intended  to 
prevent  any  action  by  the  Legislature  dis- 
qualifying any  vtoter  from  holding  office  on 
account  of  race  or  color.  The  disqualifica- 
tions in  that  article  provided  are  set  out 
in  section  8  thereof,  and  disqualify  only 
atheists  and  those  convicted  of  treason,  felo- 
ny, or  of  any  penitentiary  ofl'ense,  or  of  cor- 
ruption or  malpractice  in  office,  unless 
restored  to  the  rights  of  citiKen^hip.  The  Leg- 
islature is  disabled,  therefore,  to  disqualify 
any  other  'Voter"  from  holding  office.  The 
Constitution,  Art.  XIV,  sec.  2,  prescribes  as 
a  penalty  to  be  imposed  by  a  sentence  of 
court,  disqualification  to  hold  office  upon  any 
one  who  shall  take  part  in  or  be  accessory 
to  duelling;  and  the  same  article,  section  7, 
prohibits  any  person  from  holding  two  of- 
fices or  places  of  [116]  trust  or  profit.  How- 
ever commendable  the  object  of  the  Legisla- 
ture was  in  attempting  to  provide  for  a 
nonpartisan  board  of  township  highway  com- 
missioners, the  provision  of  the  Constitution 
is  so  explicit  that  the  judge  properly  refused 
to  hold  either  of  the  plaintiffs  tfs  disquali- 
fied, it  being  admitted  that  all  three  had  re- 
ceived a  majority  of  the  notes  cast.  It  is 
difficult  to  s^e  Avhich  one  of  the  three  he 
could  have  held  disqualified;  and  if  he  had 
held  one  of  them  disqualified,  still  two  were 
admittedly  legal  officers,  and  being  a  majori- 
ty of  the  board,  they  were  entitled  to  a  man- 
damus to  be  inducted  into  office,  and  they 
could  then  fill  the  vacancy  as  to  the  third 
man  as  provided  in  the  act,  for  upon  no  the- 
ory could  any  one  of  the  defeated  candidates 
be  held  elected  on  account  of  the  disqualifi- 
cation of  his  competitor,  if  it  had  existed 
(Spruill  V.  Bateman,  supra,  where  the  prop- 
osition is  fully  discussed),  and  there  would 
be  merely  a  failure  to  elect  the  third  com- 
missioner. 
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It  is  very  apparent  that  if  the  Legislature 
can  prescribe  that  a  part  of  the  commission 
must  belong  to  the  opposite  political  party; 
if  it  can  take  into  consideration  as  qualifi- 
cation, or  disqualification,  the  political  or 
religious  or  other  views  of  candidates,  it  can 
prescribe  that  all  the  members  of  the  com- 
mission or  candidates  for  any  office,  even 
members  of  the  Legislature,  shall  be  of  the 
same  party,  or  of  the  same  race,  or  of  the 
same  church  affiliations  as  the  majority  of 
the  General  Assemblv.  It  is  true  that  this 
is  very  improbable  action,  but  it  was  be- 
cause that  it  was  deemed  probable  that  some 
future  Legislature  might  prescribe  race  or 
color  as  a  qualification  for  office  that  this 
enactment  was  put  in  the  Constitution  with 
a  view  of  preventing  any  disqualification  of 
any  voter  "other  than  those  in  that  article 
disqualified." 

In  accordance  with  these  views  is  the  rul- 
ing in  Atty.-Gen.  v.  Detroit,  58  Mich.  213, 
24  N.  W.  887,  56  Am.  Rep.  675,  and  many 
other  cases.  "Where,  however,  no  constitu- 
tional prohibition  intervenes,  the  Legislature 
may  fix  the  qualifications  for  office,  and  may 
also  add  to  them  at  pleasure."  Mechem  on 
Office,  sees.  97,  465;  Com.  v.  Plaiated,  148 
Mass,  386,  387,  19  N.  E.  224,  12  Am.  St. 
Rep.  666,  2  L.R.A.  142;  Rogers  v.  Buffalo, 
123  N.  Y.  173,  25  N.  E.  274,  9  L.R.A.  579. 

We  have  very  proper  provisions  requiring, 
in  the  appointment  of  election  boards  for 
canvassing  returns,  that  at  least  one  member 
shall  be  of  an  opposite  political  party  from 
the  other  two.  This  is  to  insure  fairness 
in  the  returns,  and  is  a  highly  important 
provision  for  the  correct  ascertainment  of 
the  popular  will  at  the  ballot  box.  These 
appointees,  however,  are  not  officers  within 
the  meaning  of  this  provision  of  the  Con- 
stitution. 

There  is  ample  authority,  however,  for  the 
proposition  that  the  qualifications  prescribed 
for  office  in  a  constitution  apply  only  to 
offices  created  therein  or  authorized  by  it, 
as  was  the  case  in  Spruill  v.  Bateman,  supra, 
who  was  elected  judge  of  a  recorder's  court 
which  the  Legislature  [116]  was  authorized 
to  create  by  the  amendment  of  1876,  Art.  IV, 
sec.  12.  In  Scown  v.  Czarnecki,  264  III.  312, 
Ann.  Cas.  1915A  772,  106  N.  E.  276,  L.R.A. 
1915B  247,  it  is  held  in  a  full  discussion,, 
with  ample  citation  of  authority,  that  the 
constitutional  requirements  apply  only  "to 
elections  provided  for  by  that  instrument. 
The  qualifications  of  voters  at  such  elections 
are  fixed  by  the  Constitution,  and  the  Legis- 
lature cannot  change  them.  Other  elections, 
however,  provided  for  only  by  statute  and  not 
by  the  Constitution  are  wholly  within  the  con- 
trol of  the  Legislature.*' 

The  distinction  between  offices  of  constitu- 
tional origin   and  those  created  by  statute. 
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as  to  their  control  by  the  Legislature,  has 
been  repeatedly  recognized,  and  the  rule  has 
been  often  announced  that  an  otfice  created 
bv  legislative  action  is  wholly  within  the  con- 
trol  of  the  legislature  which  can  declare  the 
manner  of  filling  it,  how,  when,  and  by  whom 
the  incumbent  shall  be  elected  or  appointed, 
and  to  change  from  time  to  time  the  mode 
of  election  or  appointment.  People  v.  Mor- 
gan, 1)0  111.  558,  and  numerous  other  cases 
cited  in  Scown  v.  Czarnecki,  264  111.  312, 
Ann.  Gas.  1D15A  772,  106  N.  E.  276,  L.R.A, 
1915B  247. 

In  State  v.  Dillon,  32  Fla.  545,  14  So.  383, 
22  L.R.A.  124;  Buckner  v.  Gordon,  81  Ky. 
065;  Hanna  v.  Young,  84  Md.  179,  35  Atl. 
074.  57  Am.  St.  Rep.  396,  34  L.R.A.  55; 
riummer  v.  Yost,  144  Til.  68,  33  X.  E.  191, 
19  L.R.A.  110;  and  many  other  cases,  it  is 
held  that  ''constitutional  provisions  prescrib- 
ing the  qualifications  of  electors  do  not  apply 
to  any  election  for  municipal  offices  not  pro- 
vided for  by  the  Constitution,  but  created 
by  legislative  enactment." 

This  is  made  absolutely  so  in  our  state  by 
the  amendment  to  the  Constitution  (now  sec- 
tion  14,  Article  VII),  which  places  sufTrage 
in  the  counties  and  towns  absolutely  in  the 
discretion  of  the  General  Assembly.  Under 
this  amendment,  the  l^egislature  in  a  very 
large  number  of  counties,  during  a  long  se- 
ries of  years,  made  the  magistrates,  and  not 
the  people  at  large,  electors  for  county  of- 
ficers, and  provided  for  the  appointment  of 
aldermen  bv  the  Governor  or  bv  other  con- 
stituencies  than  the  people.  Harris  v. 
Wrigljt,  121  N.  C.  172.  28  S.  E.  269.  To  this 
day,  in  many  counties,  the  justices  are  not 
elected  by  ihe  "voters,"  but  by  the  Legisla- 
ture.    Laws  1917,  chap.  10. 

As  the  board  of  highway  commissioners  of 
this  township  was  created,  not  by  tbe  Con- 
stitution, but  by  the  General  Assembly,  it 
had  the  power  to  prescribe  by  what  constit- 
uency they  should  be  elected,  whether  by 
the  magistrates,  or  by  the  landowners,  or 
by  the  county  commissioners,  or  otherwise; 
and  hence  the  General  Assembly  had  the 
rii»ht  to  prescribe  qualifications  for  these  po- 
sitions at  pleasure.  Mechem  on  Office,  sec. 
97;  Com.  v.  Plaisted,  148  Mass.  386.  19  X.  E. 
224,  12  Am.  St.  Rep.  566.  2  L.R.A.  142: 
Rogers  v.  BuiTalo,  123  N.  Y.  173,  25  X.  E. 
274,  9  L.R.A.  579.  Therefore,  speaking  for 
myself,  while  admitting  tliat  there  can  be 
no  disqualifications  for  office  added  by  the 
legislature  as  to  offices  created  bv  the  Con- 
stitution  (which  was  not  done  in  this  act), 
it  seems  to  me  that,  as  to  positions  created 
by  the  General  Assembly  having  the  authori- 
ty to  create  the  office,  it  can  prescribe,  its 
term  and  salary  and  tenure,  and  change  or 
abolish  these  at  will;  and  that  hence  the  act 
in  question  [117]   is  valid  in  requiring  that 


one  of  the  highway  commission  shall  be  of 
the  opposite  political  party  to  the  others. 
But  there  is  no  method  provided  for  enforc- 
ing the  disqualifications,  and  in  the  absence 
of  such  legislation,  the  judge  was  compelled 
to  require  the  defendants  to  surrender  the 
office  to  the  newly  elected  board,  of  whom  two 
at  least,  being  a  quorum,  are  duly  elected 
and  legally  entitled.  Xo  one  'of  the  defend- 
ants was  elected  or  has  any  color  of  title. 

In  this  there  is  no  question  raised  as  to 
the  right  of  the  I^islature  to  authorize 
other  than  State  voters  to  hold  oflSce.  It  is 
simply  a  question  whether  it  has  a  right  to 
disqualify  any  who  are  voters  at  that  elec- 
tion from  eligibility  to  these  positions  for 
which  they  received  a  majority  of  the  votes. 

It  was  well  said  by  Chief  Justice  Marshall 
in  U.  S.  V.  Maurice,  2  Brock.  96,  26  Fed.  Gas. 
No.  15,747:  "Although  an  office  is  an  employ- 
ment, every  employment  is  not  an  office." 
Mechem  on  Offices,  sec.  2  and  notes;  Throop 
on  Officers,  sec.  3  and  notes.  Our  State  Con- 
stitution clearly  distinguishes  between  "of- 
fices" (referred  to  in  the  Constitution,  Art. 
VI,  sea  7,  to  which  "every  voter"  is  eligible, 
unless  disqualified  in  the  following  section  8 
of  that  article)  and  "places  of  trust  or  prof- 
it," which  are  therefore  not  offices  (Const. 
Art.  XIV,  sec.  7),  for  these  places  of  trust 
or  profit  the  Legislature  is  not  disabled  from 
prescribing  or  adding  other  qualifications. 
For  this  reason,  also,  I  am  personally  of  opin- 
ion that  the  Legislature  was  authorized  to 
prescribe  such  qualifications  as  it  saw  fit  for 
this  board  created  by  itself;  and  on  that 
ground,  also,  am  of  opinion  that  the  act  is 
valid,  but  that  the  judge  below  could  not 
do  otherwise  than  induct  the  two  admitted 
legal  commissioners  into  oflSce  and  oust  the 
defendants,  leaving  to  the  newly  elected 
board,  of  whom  a  legal  quorum  was  present, 
to  manage  the  affairs  of  the  commission.  In 
the  absence  of  a  legislative  provision  pre- 
scribing the  method  of  procedure,  when  one 
of  those  receiving  the  highest  vote  is  not  of 
an  opposite  political  party  to  the  other  two, 
the  Courts  must  wait  till  the  Legislature 
shall  prescribe  such  method. 

Can  it  seriously  be  held  that  to  the  voters 
of  this  township  was  really  submitted  the 
question  whether  there  was  any  Democrat 
whom  it  was  "feasible  and  practicable  to 
elect?"  They  did  not  in  fact  pass  upon  any 
such  question.  The  majority  of  voters  in  the 
township  were  Republicans,  and  they  elected 
three  Republicans  because  they  preferred 
them,  and  they  were  doubtless  advised  by 
counsel  that,  under  the  Constitution  and  the 
ruling  of  this  Court  in  Spruill  v.  Bateman. 
162  X.  C.  591,  Ann.  Cas.  1915B  515.  77  S. 
E.  768,  "Every  voter  was  eligible"  unless  he 
were  an  atheist,  a  convict,  or*  had  l)een  re- 
moved from  office  for  corruption,  and  for  that 
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reason,  and  not  because  they  voted  that  no 
Democrat  in  the  township  was  competent, 
did  the  electorate  choose  the  plaintiffs  at  the 
ballot  box. 

The  judgment  of  the  court  below  in  any 
view  must  be  affirmed. 


NOTE. 

In  the  reported  ease  it  is  held  that  a  stat- 
ute providing  that  the  members  of  an  elec- 
tive townsliip  board  shall  "so  far  as  feasible 
and  practicable  come  from  each  of  the  two 
leading  political  parties  of  such  township" 
is  ''merely  recommendatory  to  the  voters" 
and  does  not  have  the  eftect  of  "affixing  a 
qualification  to  the  position."  Political  be- 
lief as  affecting  eligiblity  to  office  is  discussed 
in  the  note  to  State  v.  Wright,  Ann.  Cas. 
1915A  588. 
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includes  all  property  that  is  held  and  used 
principally  in  tlie  operation  of  the  road  and 
carrying  on  the  business  of  transportation. 

Deteniiinatlon     of     State     Board     of 
Equalisation. 

The  state  board  of  equalization  in  assess- 
ing a  railroad  acts  in  a  quasi  judicial  capac- 
ity. In  doubtful  cases  itrf  determination 
as  to  whether  a  particular  article  of  property 
is  a  part  of  the  railroad  entity  is  to  be  con- 
sidered by  local  assessors. 

Case  Follopred. 

The  construction  in  Adams  County  v.  Kan- 
sas City  &  O.  K.  Co.  71  Neb.  549,  of  that  part 
of  the  revenue  law  (Rev.  St.  1913,  §  6375) 
which  specifies  property  to  be  assessed  lo- 
cally is  adhered  to. 
Steel  Rails  —  Assessment  Itoeally. 

A  large  quantity  of  steel  rails  not  shown 
to  be  intended  for  repair  of  the  road  in  this 
state,  and  not  assessed  by  the  state  board, 
may  be  assessed  locally. 

Fences  —  Assessment  Iioeally. 

Eleven  miles  of  fence  on  leased  land  not 
assessed  by  the  state  board  may  also  be  lo- 
cally assessed. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Box  Butte 
county:  Westoveb,  Judge. 

Tax  proceeding  by  Box  Butte  County 
against  Chicago,  Burlington  and  Quincy 
Kailroad  Company.  Action  of  local  board 
of  equalization  modified  by  District  Court. 
Both  parties  appeal.  The  facts  are  stated 
in  the  opinion.    Affirmed. 


Appeal   and   Error  — >  Briefs  —   State- 
ment  of  Evidence. 

Upon  appeal  the  statement  in  the  briefs  of 
the  substance  of  the  evidence  bearing  upon  a 
question  of  fact  necessary  to  the  determina- 
tion of  the  case  "will  be  taken  to  be  accurate 
and  sufficient  for  a  full  understanding  of  the 
questions  presented  for  decision,  unless  the 
opposite  party  in  his  brief  shall  deny  the 
correctness  or  accuracy  of  the  statement, 
specifying  with  particularity  the  defects  and 
inaccuracies  therein,  with  citation  of  the  page 
and  paragraph,  of  the  transcript  or  page  and 
question  of  the  bill  of  exceptions,  as  the  case 
may  be,  relied  ^pon  by  him  in  support  of  his 
contentions  in  that  regard."  Supreme  Court 
Rule  12  (94  Neb.  xi). 

Railroads  —  ""Rislit  of  Way*"  —  What 
Is  Inclnded. 

The  expression  "right  of  way  and  depot 
grounds"  in  section  6375,  Kev.  St.  1913,  was 
not  intended  to  exclude  from  the  jurisdiction 
of  the  state  board  in  assessing  railroads  all 
property  situated  more  than  100  feet  from 
the  center  of  the  main   track  of  the  road. 

[See  note  at  end  of  this  case.] 

Taxation  —  Railroad  —  Property  Taxa- 
ble. 

A  railroad,  for  the  purpose  of  assessment 
and  taxatioo,  is  considered  as  an  entity,  and 


Lee  Basye  and  Burkett,  Wilson  d  Brotcn 
for  Box  Butte   County. 

Byron  Clark,  Jesse  L,  Root  and  F.  A. 
Wnght  for  Railroad  Company. 

f 

[209]  Sedowick,  J.— The  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  is  a  cor- 
poration operating  a  railroad  throughout 
this  and  adjoining  states,  a  line  of  its  road 
extending  through  Box  Butte  county  and  the 
city  of  Alliance,  a  division  city  on  this  line. 
It  made  a  return  of  its  property  to  the  state 
board  6f  equalization  of  assessment,  which 
was  duly  assessed  by  that  board.  The  local 
authorities  in  Box  Butte  county  assessed  cer- 
tain items  of  property  which  had  been  ho 
assessed  by  the  state  board,  and  from  the  ac- 
tion of  the  local  board  of  equalization  there- 
on the  railroad  company  appealed  to  the  dis- 
trict court  for  that  county.  Upon  trial  in 
that  court  the  action  of  the  board  of  equali- 
zation was  affirmed  in  part  and  reversed  in 
part,  and  the  railroad  company  and  the  coun- 
ty have  both  appealed  to  this  court. 

The  attorneys  for  the  county  say  in  their 
brief:  "Tlie  disposition  of  this  case  seems  to 
turn   upon   the  definition  of   *right   of  way' 
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used  in  the  statute."  They  also  quote  the 
following  stipulation  from  the  record.  ^'It  is 
stipulated  between  the  parties  hereto  that 
all  of  the  property  included  in  the  assess- 
ment to  which  the  plaintiff  is  objecting  is 
situated  more  than  100  feet  from  the  main 
track  of  the  plaintiflf  company's  railroad, 
and  that  it  is  south  of  the  main  track.'' 
They  also  quote  another  stipulation  which 
[210]  relates  only  to  an  article  which  the 
district  court  found  should  be  assessed  lo- 
cally, and  then  say:  "These  two  stipulations 
set  at  rest  the  question  of  the  location  of 
this  property,  and  settle  beyond  doubt  that 
the  property  included  in  the  assessment  of 
the  local  authorities  was  located  beyond  the 
right  of  way,  that  is,  more  than  100  feet 
from  the  center  line  of  the  main  track,  and 
it  appears  from  the  testimony  of  the  engi- 
neer that  the  right  of  way  of  this  appellee 
is  200  feet  wide,  100  feet  on  each  side  of 
the  center  of  the  track,  or  less."  The  at- 
torneys for  the  railroad  company  quote  from 
the  record  testimony  of  the  general  superin- 
tendent of  the  company  and  another  witness . 
that  the  land  on  which  the  property  in  con- 
troversy was  located  at  the  time  of  the  as- 
sessment was  tlien,  and  had  been  for  many 
years,  used  by  the  company  for  station  and 
depot  grounds;  that  it  was  purchased  for 
tiiat  purpose  and  had  always  been  so  used. 
The  brief  of  the  county  does  not  deny  that 
all  of  the  property  that  was  by  the  district 
court  found  to  be  a  part  of  the  railroad  en- 
tity and  should  be  properly  assessed  by  the 
state  board  was  and  is  located  on  the  depot 
grounds,  and  that  the  buildings,  yards  and 
barns  involved  are  all  served  by  side  and 
spur  tracks;  so  that  the  contention  of  the 
county  seems  to  be  that  under  no  circum- 
stances can  the  right  of  way  extend  more 
than  100  feet  from  the  center  of  the  main 
track,  and  that  property  not  on  this  right 
of  way  must  be  locally  assessed. 

In  1869  the  legislature  provided  for  the 
assessment  of  railroad  property  by  the  state 
board  of  equalization.  Laws  1869,  p.  179, 
sec.  17.  By  this  act,  as  amended  (Gen.  St. 
1873.  ch.  66,  sec.  17),  the  state  board  was 
required  to  assess  "roadbed,  superstructure, 
right  of  way,  rolling  stock,  side  track,  tele- 
graph lines,  furniture  and  fixtures,  and  per- 
sonal property  belonging  to  such  'corpora- 
tion." This  statute  was  several  times  con- 
strued by  this  court,  and  also  amended  from 
time  to  time.  As  amended  in  1881  (Laws 
1881,  ch.  70,  sec.  1)  the  statute  required  the 
report  to  the  state  board  of  assessment  to 
state:  **The  number  of  miles  of  such  railroad 
and  telegraph  line  in  each  organized  county 
[211]  in  the  state,  and  the  total  number  of 
miles  in  the  state  including  the  roadbed, 
right  of  way  and  superstructures  thereon, 
main   and   side  tracks,   depot   buildings  and 


depot  grounds,  section  and  tool  houses,  roll' 
ing  stock  and  personal  property  necessary 
for  the  construction,  repairs  or  gucceesful 
operation  of  such  railroad  and  telegraph 
lines:  Provided,  however,  that  all  machine 
and  repair  shops,  general  office  buildings, 
storehouses,  and  also  all  real  and  personal 
property  outside  of  said  right  of  way  and 
depot  grounds  as  aforesaid,  of  and  belonging 
to  any  such  railroad  and  telegraph  compa- 
nies, shall  be  listed  for.  purposes  of  taxa- 
tion" by  the  county  assessors.  The  general 
purpose  of  this  legislation  is  stated  in  State 
V.  Savage,  66  Neb.  714,  750,  91  N.  W.  716, 
as  follows:  "It  seems  reasonably  clear  that 
in  assessing  railroad  and  telegraph  proper- 
ty, as  contemplated  by  sections  39  and  40, 
the  whole  property  belonging  to  any  one  cor- 
poration, and  subject  to  assessment  in  this 
state,  should  be  valued  for  tax  purposes  in 
its  entirety,  and  that  in  such  valuation 
should  be  included  all  elements  going  to  make 
up  the  entire  property,  whether  consisting 
of  franchises  or  other  intangible  property, 
or  physical  property,  be  it  real,  personal  or 
mixed."  It  is  explained  somewhat  more  at 
large  in  Chicago,  etc.  B.  Co.  v.  Richardson 
County,  72  Neb.  482,  100  N.  W.  950:  "If 
the  railroad  is  an  entity,  we  have  one  piece 
of  property,  spreading  over  several  counties; 
if  that  portion  within  each  county  is  a  sep- 
arate entity,  then  a  valuation  of  such  sepa- 
rate entity  should  be  made  in  each  county, 
as  in  other  cases.  ...  If  the  road  as 
a  whole  is  valued  correctly,  the  several  por- 
tions in  each  county  cannot  fail  to  be  justly 
valued  when  assessed  at  the  proportion  they 
bear  to  the  whole."  Apparently  each  suc- 
cessive amendment  of  the  statute  makes  this 
purpose  of  the  legislature  more  plain.  The 
filial  amendments  by  which  this  action  is  to 
be  determined  were  made  in  1903  and  1909. 
Laws  1903,  ch.  73,  p.  413;  Laws  1909,  ch. 
Ill,  p.  441;   Rev.  St.  1913,  sees.  6374-6386. 

Section  6374  provides:  "The  property  of 
railroads,  railroad  corporations  and  car  com- 
panies shall  be  annually  assessed  [212]  as 
prescribed  in  this  article  by  the  state  board 
of  equalization  and  assessment." 

Section  6375  provides:  "The  state  board  of 
equalization  and  assessment  is  hereby  em- 
powered, and  it  is  made  its  duty,  to  assess 
all  property  of  the  railroads  and  railroad 
corporations  in  the  state  of  Nebraska:  Pro- 
vided, however,  all  machine  repair  shops, 
general  office  buildings,  storehouses,  and  al- 
so all  real  and  personal  property  outside  of 
right  of  way  and  depot  grounds  as  of  and 
belonging  to  any  such  railroad  and  telegraph 
companies,  shall  be  listed  for  purposes  of 
taxation  by  the  principal  officers  or  agents 
of  such  companies  with  the  assessors  of  any 
precinct  of  the  county  where  such  real  or 
personal  property  may  be  situated,   in  the 
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manner  provided  by  law  for  the  listing  and 
valuation  of  real  and  personal  property." 

Section  6376  provides:  The  state  board 
shall  "ascertain  all  property  of  any  railroad 
company  owning,  operating,  or  controlling 
any  railroad  or  railroad  service  in  this  state, 
which,  for  the  purpose  of  assessment  and  tax- 
ation, shall  be  held  to  include  the  main  track, 
side  track,  spur  tracks,  warehouse  tracks,  road 
bed,  right  of  way  and  depot  grounds,  and 
all  water  and  fuel  stations,  buildings  and 
superstructures  thereon,  and  all  machinery, 
rolling  stock,  telegraph  lines  and  inatru- 
inents  connected  therewith,  all  material  on 
hand  a^d  supplies  provided  for  operating  and 
carrying  on  the  business  of  such  road,  in 
whole  or  in  part,  together  with  the  moneys, 
credits,  franchises  and  all  other  property  of 
such  railroad  company  used  or  held  for  the 
purpose  of  operating  its  road.*' 

►Section  6377  requires  the  company  to  "re- 
turn to  the  state  board  of  equalization  and 
assessment  a  sworn  statement  or  schedule 
of  the  property  of  such  company."  This 
statement  or  schedule  it  provides  shall  in- 
clude: "Third — a  complete  list  giving  size, 
location  as  to  county,  township  and  city  and 
village,  material  and  value  of  all  depots, 
station  houses,  machine  shops,  stock  yards, 
scales  or  other  buildings  situated  wholly  or 
in  part  on  the  right  of  way,  [213]  together 
with  all  platforms,  fuel  and  water  stations, 
and  the  machinery  and  tanks  connected  there- 
with." 

It  will  be  noticed  that  section  6375  is  the 
only  section  specifying  property  to  be  as- 
sessed by  the  local  authorities,  and  the  lan- 
guage of  this  section  in  that  regard,  as 
amended  in  1909  (Laws  1009,  ch.  Ill,  p. 
441 ) ,  is  the  same  as  in  the  corresponding  sec- 
tion of  the  act  of  1881,  except  that  as  pub- 
lished it  omits  the  word  "and"  in  the  phrase 
"all  machine  and  repair  shops."  This  omis- 
sion of  the  word  "and"  is  of  little  impor- 
tance, since  the  history  of  this  legislation 
shows  that  such  omission  was  an  oversight. 
Tlie  word  is  in  the  enrolled  and  authenticated 
bill  of  the  act  of  1903,  filed  in  the  office  of 
the  secretary  of  state,  but  was,  by  piistake, 
omitted  from  the*  act  as  published.  This 
omission  evidently  led  to  the  same  omission 
in  the  amendment  of  1909.  Section  6376  spe- 
cifies the  property  of  the  railroad  company 
wliich  shall  be  included  for  the  purpose  of 
assessment  by  the  state  board,  and  it  in- 
cludes "the  main  track,  side  track,  spur 
tracks,  warehouse  tracks,  road  bed,  right  of 
way  and  depot  grounds."  The  railroad  for 
the  purpose  of  assessment  and  taxation  is 
considered  as  a  whole.  The  reason  for  treat- 
ing it  as  sen  entity  is  stated  in  the  opinion 
of  Mr.  Commissioner  Pound  in  Chicago,  etc. 
R.  Co.  v.  Richardson  County,  supra.  Its  busi- 
ness being  the  transporting  of  persons  and 
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property,  the  entity  so  to  be  assessed  includes 
all  property  that  is  held  and  used  principally 
in  carrying  on  such  business.  The  difficulty 
in  the  case  is  in  determining  what  property  is 
held  and  used  for  such  purpose.  In  State  v. 
State  Board  of  Equalization,  etc.  81  Xeb.  139, 
115  X.  W.  789,  it  is  said  that  the  state 
board  "acts  in  a  quasi-judicial  capacity." 
In  Chicago,  etc.  R.  Co.  v.  Merrick  County, 
36  Neb.  176,  54  N.  W.  309,  the  trial  court 
found  specially  that  the  property  involved 
was  not  returned  by  the  railroad  company  to 
the  state  board  for  assessment,  and  that  it 
was  not  assessed  by  the  state,  board.  The 
court  said  in  the  opinion  that  the  principal 
complkint  of  the  plaintifT  was  that  the  evi- 
dence did  not  support  that  finding,  and  "that 
the  presumption  is  that  the  state  board 
[214]  assessed  the  property  in  question, 
hence  it  is  liable  to  double  taxation  thereon. 
.  .  .  Did  the  plaintiff  return  the  property 
in  question  to  the  state  board?  If  it  did, 
the  return  will  show.  If  it  did  not,  it  has 
no  cause  of  complaint.  Tlie  revenue  law  of 
this  state  is  designed  to  make  a  fair  and 
just  apportionment  of  taxes  upon  all  the 
taxable  property  of  the  state  whether  the 
owner  be  a  wealthy  corporation  or  a  person 
of  but  little  means.  There  is  no  complaint 
that  the  property  is  assessed  too  high  or  that 
tlie  tax  itself  is  unjust  if  the  property  has 
not  already  been  assessed  by  the  state  board. 
The  proof  fails  to  show  that  it  was  so  as- 
sessed." 

It  is  not  the  policy  of  the  law  to  create 
dissentions  or  difference  of  views  of  jurisdic- 
tion or  to  cause  double  or  conflicting  assess- 
ments. Some  articles  of  property  are  plain- 
ly assessable  by  the  state  board;  others  are 
as  plainly  subject  to  local  assessment.  There 
are  articles  of  property  in  regard  to  which 
it  is  not  so  easy  to  determine  whether  they 
should  be  assessed  locallv  or  are  within  the 
jurisdiction  of  the  state  board  as  part  of  the 
railroad  entity.  If  these  doubtful  cases  are 
determined  by  local  assessors,  there  will  be  a 
variety  of  conclusions  and  no  uniformity  and 
no  equality  between  different  localities.  Tlie 
state  board,  with  the  assistance  of  its  ex- 
perts, is  better  qualified  to  determine  what 
articles  of  property  are  essentially  a  part  of 
the  railroad,  and  there  is  no  doubt  that  some 
consideration  should  be  given  to  its  action 
in  the  matter.  If  it  declines  to  assess  an 
article  of  property  as  not  being  a  part  of 
the  railroad,  the  local  assessor  may  well  as- 
sume that  it  falls  within  his  jurisdiction. 
If  it  assesses  property  as  a  part  of  the  rail- 
road entity,  local  assessors  may  well  as- 
sume, in  doubtful  cases,  that  such  property 
has  been  properly  assessed. 

It  seldom  happens  that  a  common  expres- 
sion has  received  sucli  diverse  construction 
and  application,  depending  upon  the  particu- 
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lar  circumstances  of  its  use,  as  has  the  ex- 
pression "right  of  way."  Even  when  the  right 
of  way  of  a  railroad  company  is  defined,  we 
find  a  great  variety  of  [215]  construction, 
depending  upon  the  connection  in  which  it 
is  used.  The  supreme  court  of  the  United 
States  in  St.  Louis,  etc.  R.  Co.  v.  Wahash 
R.  Co.  217  U.  S.  247,  30  S.  Ct.  510,  o4  U. 
S.  (L.  ed.)  752,  adopted  the  definition  of  the 
terra  "right  of  way"  of  the  circuit  court  of 
appeals  in  the  same  case,  as  follows:  "The 
ordinary  signification  of  the  term  *right  of 
way,'  when  used  to  describe  land  which  a 
railroad  corporation  owns  or  is  entitled  to 
use  for  railroad  purpof>es,  is  the  entire  strip 
or  tract  it  owns  or  is  entitled  to  use  for  this 
purpose,  and  not  any  specific  or  limited  part 
thereof  upon  which  its  main  track  or  other 
specified  improvements  are  located.  Joy  v. 
St.  Ix)ui8,  138  U.  S.  1,  11  S.  Ct.  243,  34  U. 
S.  (L.  ed.)  843;  New  Mexico  v.  U.  S.  Trust 
Co.  372  U.  S.  171,  174  U.  S.  545,  19  S.  Ct. 
128,  784,  43  U.  S.  (L.  ed.)  407,  1079 j  Chica- 
go, etc.  R.  Co.  v.  People,  98  111.  350;  Lake 
Erie,  etc.  R.  Co.  v.  Middlecoff,  150  III.  27; 
Pfaff  V.  Terre  Haute,  etc.  R.  Co.  108  Ind. 
144." 

In  view  of  the  general  purpose  of  our  stat- 
ute that  the  state  board  shall  assess  the  rail- 
road as  an  entity,  including  all  of  its  prop- 
erty used  in  operating  its  road  or  carrying 
on  the  business  of  such  road,  and  consider- 
ing the  language  used  in  other  sections  of 
the  statute,  it  seems  clear  that  the  words 
"right  of  way  and  depot  grounds,"  as  they 
are  used  in  section  6375,  could  not  have  been 
intended  to  exclude  from  the  jurisdiction  of 
the  state  board  all  property  situated  more 
than  100  feet  from  the  center  of  the  main 
track  of  the  road.  The  brief  of  appellant 
rests  entirely  upon  this  proposition.  It  of- 
fers us  no  assistance  upon  any  other  theory 
of  the  case.  As  this  theory  fails,  and  we 
have  not  observed  any  plain  error  which  re- 
quires a  reversal  upon  any  other  theory,  we 
must  hold  that  the  appeal  of  the  county  is 
without  merit. 

The  railroad  company  suggests  a  question 
as  to  the  construction  of  that  part  of  sec- 
tion 6375  which  specifies  property  to  be  as- 
sessed locally:  "All  machine  and  repair 
^hopfl,  general  ofiice  buildings,  storehouses, 
aiul  also  all  real  and  personal  property,  out- 
side of  right  of  way  and  depot  grounds." 
This  provision  was  con.strued  in  Adams  Coun- 
ty V.  Kansas  City,  etc.  R.  Co.  71  Neb.  540, 
90  N.  W.  245,  in  which  it  was  said:  "The 
plaintiff  contends  that  each  of  the  [216]  terms 
used  in  the  proviso,  to  designate  the  difTcrent 
classes  of  property,  is  qualified  by  the  phrase, 
'outside  of  said  right  of  way.*  .  .  .  Had 
the  legislature  thus  intended,  it  is  not  like- 
ly they  would  have  followed  a  specific  enu- 
meration by  general  terms  sufTiciently  compre- 


hensive to  include  all  of  the  preceding  terms. 
.  .  .  Besides,  from  the  word  'also/  follow- 
ing the  conjunctive,  and  the  repetition  of  the 
collective  'all'  it  is  clear,  we  think,  that  the 
phrase,  'outside  of  said  right  of  way,*  was 
intended  to  qualify  only  the  word  'property' 
immediately  preceding  it."  We  do  not 
feel  justified  in  departing  from  this  construc- 
tion of  the  statute. 

The  district  court  decided  that  12,9.38 
steel  rails,  valued  at  $97,020,  and  11  miii'S 
of  fence  on  leased  land  should  be  asM'ssed 
locallv.  These  rails  and  fence,  it  is  contend- 
ed,  should  have  been  assessed  by  the  state 
board.  In  Chicago,  etc.  R.  Co.  v.  Merrick 
County,  supra,  it  was  decided  that  "material 
for  the  construction  of  a  railroad  which  was 
piled  up  near  Central  City  and  had  so  re- 
mained for  a  long  time  .  .  .  was  ta.\able*' 
by  the  local  assessor.  It  is  not  clear  that 
these  rails  were  on  hand  for  the  repair  of 
the  road  in  this  state,  and  we  cannot  say 
that  the.  assessing  authorities  and  the  dis- 
trict court  have  erred  in  this  regard.  Tlie 
fence,  being  on  leased  lands,  and  not  having 
been  assessed  by  the  state  board,  was  prop- 
erly assessed  locally. 

W3  have  not  found  any  error  in  the  judg- 
ment of  the  district  court  requiring  reversal, 
and  it  is  therefore 

Aflirmed. 

Fawcett,  J.,  not  sitting. 

NOTE. 

Wbat  Is  Inolvded  within  Term  '*Bight 
of  Way"  as  Applied  to  Railroad. 

Scope  of  Note,  1040. 
Width  of  Land: 

In  General.  1041. 

Under  Public  Statute.  1043. 

Under   Private  Act,    1047. 
Space  Above  and  Land  Below  Tract  Occupied, 

1040. 
Tracks  and  Improvements,  1049. 

Scope  of  Note. 

Tlie  term  "right  of  way"  as  applied  to  a 
railroad  has  a  twofold  signification.  As 
sometimes  used  it  means  the  right  of  pas- 
sage over  land  for  the  purpose  of  construct- 
ing and  operating  a  railroad  thereon.  In 
another  bense  it  means  the  land  over  which 
the  railroad  is  operated.  24  Am.  &  Kn^.  Kne. 
of  Law  (2d  ed.)  003.  In  the  present  note 
it  is  designed  to  discuss  what  is  included 
in  the  term  "rit-ht  of  way,*'  cons'd?Ting  the 
term  in  its  application  to  tlic  hind  itself  and 
not  to  the  tenure  of  the  railroad  therein. 
Tlie  question  what  estate  or  interes^t  is  ac- 
quired by  a  railroad  in  land  purchased  for 
a  ri"ht  of  wav,  is  discussed  in  the  notes  to 
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99  ycb, 

Abcrcrombie  v.   binimons,  6  Ann.  Cas.  239; 

and  Spierling  v.  Ohl,  13  Ann.  Cas.  430.     Ag 

to  whether  the  interest  in  land  acquired  by 

condemnation   for  a  railroad  constitutes  an 

easement  or  a  fee,  see  the  note  to  Tacoma 

Safety  Deposit  Co.  v.  Chicago,  20  Ann.  Cas. 

564. 

WUlth  of  Land. 

In  General. 

The  term  "right  of  way"  as  ordinarily  used 
in  describing  the  land  over  which  a  railroad 
operates  signifies  the  entire  tract  necessary 
to  effectuate  the  purposes  of  the  railroad  and 
not  merely  the  narrow  strip  of  land  on  which 
the  roadbed  and  tracks  are  constructed.  St. 
Louis,  etc.  R.  Co.  v.  Wabash  R.  Co.  152  Fed. 
849,  81  C.  C.  A.  643,  reversed  on  other 
grounds  217  U.  S.  247,  30  S.  Ct.  510,  54 
U.  S.  (L.  ed.)  762;  Martin  v.  Seaboard  Air- 
Line  Ry.  139  Ga.  807,  809,  77  S.  E.  1060; 
Central  of  Georgia  R.  Co.  v.  Standard  Fuel 
Supply  Co.  144  Ga.  92,  95,  86  S.  E.  228; 
Peabody  Coal  Co.  v.  Northwestern  El.  R.  Co. 
2.30  111.  214,  82  N.  E.  573;  Ryan  v.  Missis- 
sippi Valley,  etc.  R.  Co.  62  Miss.  162;  Day 
V.  Atlantic,  etc.  R.  Co.  41  Ohio  St  392. 

Thus  in  St.  Louis,  etc.  R.  Co.  v.  Wabash 
R.  Go.  supra,  the  court  said:  "The  ordinary 
signification  of  the  term  'right  of  way,'  when 
used  to  describe  land  which  a  railroad  cor- 
poration owns  or  is  entitled  to  use  for  rail- 
road purposes,  is  the  entire  strip  or  tract  it 
owns  or  is  entitled  to  use  for  this  purpose, 
and  not  any  specific  or  limited  part  thereof 
upon  which  its  main  track  or  other  specified 
improvements  are  located." 

In  Peabody  Coal  Co.  v.  Northwestern  El. 
K.  Co.  supra,  it  was  said:  "The  title  to  the 
tracks  in  the  coal  yard  and  to  the  ground 
over  which  they  pass  are  in  the  same  owner, 
and  the  boundaries  of  the  strip  used  for  rail- 
road purposes,  or  which  might  rightfully  be 
used  by  the  company  or  person  running  trains 
over  this  switch,  have  not  been  fixed.  It  is 
urged  that  the  quoted  provision  of  the  or- 
dinance is  not  applicable  because  there  is  here 
no  'right  of  way'  in  the  ordinary  meaning  of 
that  term  as  used  in  condemnation  proceed- 
ings. We  think  the  term  in  the  ordinance 
docs  not  have  such  a  restricted  significance. 
It  means  the  way  occupied  and  used  for  the 
track  and  the  operation  of  trains.  Its  width 
in  the  present  case  must  be  determined  by 
necessity,  and  is  no  greater  than  the  space 
needed  for  the  safe  and  convenient  operation 
of  trains  over  this  track." 

But  the  term  "right  of  way"  does  not  in- 
clude any  and  every  tempor^ary  and  private 
spur  track  or  branch  road  which  a  railroad 
company  may  see  fit  to  construct  from  its 
main  line  across  the  land  of  one  conveying 
Ann.  Cas.  191 8D. — 60. 
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to  the  railroad  a  ** right  of  way"  over  his 
property  without  further  description.  Way- 
cross  Air-Line  R.  Co.  v.  Southern  Pine  Co. 
Ill  Ga.  233,  36  S.  £.  641,  wherein  the<  court 
said:  *'One  who,  in  genera]  terms,  grants 
to  a  railroad  company,  chartered  for  the  pur- 
pose of  constructing  and  operating  a  railroad 
for  public  use,  a  right  of  way  for  its  railroad 
over  the  lands  of  the  grantor,  does  not  there- 
by grant  a  right  of  way  for  any  and  every 
temporary  and  private  spur  track,  or  brancii 
road,  which  the  railroad  company  may  see 
fit  to  construct  from  its  railroad  across  such 
lands.  The  parties  in  such  a  case  are  pre- 
sumed to  have  contracted  with  reference  to 
the  kind  of  a  railroad  which  the  railroad  com- 
pany was  chartered  to  build  and  operate,  that 
is,  a  railroad  for  public  convenience  and  bene- 
fit, upon  which  freight  and  passenger  trains 
are  to  be  operated." 

Nor  does  the  term  include  land  used  by 
the  railroad  for  its  own  convenience  in  addi- 
tion to  that  used  as  a  way  for  its  road  and 
not  being  a  part  of  the  latter.  Oregon  Short- 
Line  R.  Co.  V.  Gooding,  6  Idaho  773,  59  Pac. 
821;  Chicago,  etc.  R.  Co.  v.  Paddock,  75  111. 
616. 

The  term  "right  of  way"  has  been  held  to 
include,  however,  not  only  the  land  occupied 
by  the  main  tracks  of  a  railroad  but  also 
the  land  covered  by  sidetracks,  switches  and 
turnouts  connecting  with  the  main  track. 
Chicago,  etc,  R.  Co.  v.  People,  98  III.  350; 
Lake  Erie,  etc.  R.  Co.  v.  Middlecoflf,  150  111. 
27,  37  N.  E.  660.  Thus  in  Chicago,  etc.  R. 
Co.  V.  People,  supra,  it  was  said:  "We  can 
see  no  reason  why  the  term  *right  of  way' 
should  be  confined  to  the  land  over  which  the 
main  track  of  a  railroad  should  be  construct- 
ed. The  land  upon  which  a  sidetrack,  a 
switch,  or  a  turnout  is  built  and  in  actual 
use  by  the  company  in  the  business  for  which 
it  was  organized,  for  all  practical  purposes, 
is  as  much  held  for  right  of  way  as  is  the 
land  upon  which  the  main  track  is  construct- 
ed. In  the  operation  of  a  railroad  it  is  neces- 
sary that  trains  should  pass  each  other,  and 
hence  the  necessity  of  turnouts,  switches  and 
sidetracks.  In  the  loading  of  cars,  transfer 
of  cars,  the  making  up  of  trains,  apd  in 
innumerable  other  instances  that  might  be 
named,  in  the  prosecution  of  its  business  as 
a  common  carrier,  sidetracks,  switches  and 
turnouts  are  as  indispensable  to  ft  proper 
transaction  of  its  business  as  the  main  track 
itself.  We  are,  therefore,  of  the  opinion 
that  the  land  held  and  in  actual  use  by  a 
railroad  company  for  sidetracks,  switches 
and  turnouts,  must  be  regarded  within  the 
meaning  of  the  revenue  law,  as  a  part  of 
the  right  of  way  of  the  company."  So  in 
Lake  Erie,  etc.  R.  Co.  v.  Middlecoflf,  supra, 
the  court  said:  "The  right  of  way  of  a 
railroad  company  over  and  upon  the  street 
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in  a  city  includes  all  that  part  of  tbe  street 
held  and  iu  actual  use  by  such  railroad  com- 
pany for  its  main  track,  sidetracks,  switches 
and  turnouts,  that  is  in  anywise  connected 
with  its  main  track,  and  used  by  such  rail- 
road company  for  loading  and  unloading  cars, 
,    or  for  atorinf?  cars." 

The  expression  "right  of  way"  has  also 
l>een  held  to  include  in  addition  to  the  land 
used  for  the  roadbed  ami  tracks  of  the  main 
line,  sidetracks,  turnouts,  and  switches,  all 
the  land  occupied  by  turntables  and  other 
terminal  facilities.  St.  Louis,  etc.  R.  Co.  v. 
Wabash  R.  Co.  152  Fed.  849,  861,  81  C.  C.  A. 
643.  . 

In  addition  to  the  land  covered  by  the 
railroad  tracks,  etc.,  the  term  "right  of  way*' 
may  include  the  land  on  which  all  buildings 
necessary  to  the  operation  of  the  road  are 
situated.  Illinois  Cent.  R.  Co.  v.  Taylor,  164 
Ky.  150,  175  S.  VV.  26,  wherein  the  court  said : 
*'It  would  seem  that  the  right  of  way  of  a 
railroad  is  the  grounds  owned  and  used  by  a 
railroad  company  for  the  purposes  of  opera- 
ting the  railroad,  and  over  which  the  rail* 
road  track  or  tracks  are  constructed,  and  the 
necessary  buildings  used  for  railroad  purposes 
are  situated.  Depots,  station  buildings,  car 
siieds,  shops,  and  other  structures  used  in  ' 
connection  with  the  operation  of  the  railroad 
are  as  much  a  part  of  the  necessary  thingg 
for  the  operation  of  the  road  as  the  tracks 
and  rails  and  ties  upon  tha  tracks,  and  there 
is  no  reason  why  the  grounds  occupied  by  such 
buildings  should  not  be  the  railroad's  right 
of  way,  as  well  as  its  roadbed." 

So  it  has  been  held  that  all  land  necessary 
to  enable  the  railroad  to.  make  appropriate 
use  of  its  necessary  buildings  is  included  in 
the  term  "right  of  way."  Illinois  Cent.  R.  Co. 
V  Taylor,  165  Ky.  503,  177  S.  W.  293,  est- 
tending  opinion  in  164  Ky.  150,  175  S.  W. 
26. 

Where  one  railroad  company  granted  tlie 
use  of  its  right  of  way  to  another  railroad  to 
be  used  conjointly,  it  was  held  that  the  term 
''right  of  way"  included  tracks  connecting 
with  certain  industrial  establishments  at  the 
railroad  terminal.  St.  Louis,  etc.  R.  Co.  v. 
Wabash  R.  Co.  217  U.  S.  247,  30  S.  Ct.  510, 
54  U.  S.  (L.  ed.)  752,  reversing  162  Fed.  849, 
81  C.  C.  A.  643,  wherein  the  court  said:  "The  . 
other  matter  involves  the  question  of  the  right 
of  access  to  industrial  establishments  which 
have  been  built  up  near  to  the  line  of  the  Wa- 
bash road.  As  might  be  expected  in  a  growing 
city  like  St.  Louis,  there  are  now  many  such 
establishments,  access  to  which  has  been  ob- 
tained bv  the  construction  of  tracks  connect- 
ing  them  with  the  main  tracks  of  the  railway. 
The  use  of  these  connecting  tracks,  which 
were  constructed  under  diflerent  arrange- 
ments with  the  various  establishments,  is 
claimed  by  the  intervenor,  thus  making  itself 


a  close  and  active  competitor  with  the  Wa- 
bash Company  for  their  transportation  busi- 
ness. The  general  conclusion  of  the  oout 
of  appeals  is  stated  in  these  Words  (p.  657) : 
'The  conclusion  is  that  the  Colorado  Com- 

• 

pany  is  entitled  to  enjoy  the  joint  and  equal 
use  of  the  entire  strip  of  land  between  the 
east  line  of  the  park  and  Eighteenth  street, 
which  the  Wabash  owned  or  had  acquired 
the  right  to  use  when  the  decree  of  1886  was 
rendered,  and  the  tracks,  sidetracks,  turn- 
outs, turntables  and  terminal  facilities  now 
thereon.  But  it  is  not  entitled  to  the  use 
under  that  decree  of  any  of  the  property,  in- 
dustrial or  railway  facilities  of  the  Wabash 
Company  beyond  the  limits  of  that  strip. 
Union  Pac.  R,  Co.  v.  Mason  City,  etc.  R. 
Co.  199  U.  S.  171  [26  S.  Ct.  19,  50  U.  S. 
(L.  ed.)  134].  From  the  latter  part  of  this 
conclusion  Circuit  Judge  Hook  dissented,  and 
that  presents  the  question  now  to  be  consid- 
ered. We  are  of  opinion  that  the  circuit 
court  of  appeals  erred,  and  that  the  views 
of  Judge  Hook  are  correct." 

Where  a  deed  conveyed  to  a  railroad  a  ''right 
of  way  of  the  usual  width,"  it  was  held  that 
the  intention  was  to  convey  a  right  of  way 
of  the  usual  width  of  ordinary  railroad  rights 
of  way  in  the  particular  county  in  which  the 
land  was  situated.  Fish  back  v.  Glasgow  R. 
Co.  140  Ky.  155,  130  S.  W.  982. 

It  has  been  held  that  the  conveyance  of  a 
"right  of  way*'  for  a  railroad  contemplated 
only  sufficient  land  for  the  main  tracks  and 
such  sidetracks  as  might  be  found  necessary 
but  not  machine  shops,  repair'  shops  and 
yards,  a  statute  authorizing  the  condemna- 
tion of  land  for  railroad  right  of  way  pur- 
poses being  construed  as  not  contemplating 
the  inclusion  of  machine  shops,  repair  shops 
and  yards.  Missouri,  etc.  R.  Co.  v.  Ander- 
son, 30  Tex.  Civ.  App.  121,  81  S.  W.  781. 

\\'here  a  railroad  company  has  fenced  or 
otherwise  marked  the  strip  of  land  acquired 
by  it  for  its  right  of  way,  a  reference  to 
the  right  of  way  of  the  railroad  will  include 
the  land  within  the  strip  so  marked  and  no 
more.  Rio  Grande  Western  R.  Co.  v.  Salt 
Lake  Invest.  Co.  35  Utah  528.  101  Pac.  586, 
wherein  the  court  said:  "By  this  term 
[*right  of  way']  as  disclosed  by  the  au- 
thorities is  ordinarily  meant  a  strip  of  groun-.1 
used  or  occupied  by  the  railroad  company 
for  its  track  and  matters  directly  connected 
therewith.  This  strip  may  not  Ije  of  the  same 
width  at  all  points,  nor  used  in  the  same  man- 
ner all  along  the  line.  But  where  a  strip 
not  of  a  distinct  width  is  appropriated 
by  the  railroad  company  as  a  right  of 
way,  which  is  marked  upon  the  ground 
by  fences  or  otherwise,  and  reference  is  mere- 
ly made  to  the  right  of  way,  it  cannot  be 
assumed  that  by   such   reference  a  strip  of 


CHICAGO,  ETC.  R.  CO.  v. 

99  Neb, 

larger  dimensions  was  intended  than  the  gen- 
•eral  width  of  tke  right  of  way  as  it  was  ap- 
propriated. While  additions  may  no  doubt  be 
made  to  the  strip,  such  additions  would  not  be 
integral  parts  of  the  right  of  way,  but  would 
he  treated  just  as  appellant's  employees 
treated  the  parcel  in  question,  as  additional 
parcels  .of  land  claimed  by  the  company. 
Wlien,  therefore,  reference  is  made  to  the  right 
of  way,  merely,  it  should  be  limited  to  th^ 
ri^t  of  way  as  originally  taken,  and  not  to 
the  additional  parcels  of  land  subsequently 
added.  This,  it  seems,  is  what  the  courts 
mean  when  they  refer  to  and  attempt  to  de- 
£ne  a  right  of  way." 

The  tracks  of  a  street  railway  in  a  city 
-street  have  been  held  to  be  a  part  of  the 
right  of  way  of  a  street  railway  as  has  also 
a  lot  abutting  on  the  street  which  was  oc- 
cupied by  a  power  plant  in  which  the  elec- 
tric current  for  use  in  operating  the  railway 
was  generated.  People  v.  Terre  Haute,  etc. 
R.  Co.  256  111.  591,  100  N.  E.  173. 

Undeb  Pubuo  Statute. 

Where  a  statute  prescribes  a  maximum 
width  of  land  which  a  railroad  may  acquire 
for  its  right  of  way,  any  railroad  subject 
to  the  act  may  occupy  the  entire  width  which 
it  may  so  acquire  where  there  is  no  limita- 
tion expressed  in  the  instrument  of  convey- 
ance, if  there  is  any  such  instrument.  Van- 
dalia  R.  Go.  v.  Topping,  02  Ind.  App.  657, 
113  N.  E.  421 ;  Columbus,  etc.  R.  Co.  v.  Baker, 
34  Pa.  Co.  Ot.  28. 

And  where  it  does  not  affirmatively  appear 
that  a  railroad  subject  to  legislation  of  the 
foregoing  character  has  acquired  a  strip  of 
land  for  its  right  of  way  of  a  widtli  less  than 
the  extreme  width  authorized  by  the  statute, 
and  there  is  no  limitation  of  th^  width  there- 
of in  the  instrument  of  conveyance,  if  there 
exists  such  a  document,  the  railroad  will  be 
held  to  have  procured  land  of  the  maximum 
width  allowed  by  the  act  where  it  entered  on 
the  land,  took  possession  thereof  for  the  en- 
tire statutory  width,  and  expended  money  in 
the  construction  of  a  railroad  thereon. 
Campbell  v.  Indianapolis,  etc.  R.  Co.  110  Ind. 
490,  11  N.  E.  482;  Zahn  v.  Pittsburgh,  etc. 
R.  Co.  184  Pa.  St.  06,  76,  39  Atl.  24.  Thua 
in  Campbell  v.  Indianapolis,  etc.  R.  Co. 
supra,  it  was  said:  ''It  may  be  assumed, 
the  contrary  not  appearing,  that  appellee  was 
and  is  incorporated  under  the  general  law 
of  this  state,  providing  for  the  incorpora- 
tion of  railroad  companies,  approved  May 
11th,  1852,  and  in  force  since  May  6th,  1863. 
In  the  fourth  clause  of  section  12  of  such  gen- 
eral law  (section  3903,  R.  S.  1881),  the  gen- 
eral power  is  conferred  upon  such  a  corpora- 
tion as  the  appellee  'to  lay  out  its  roads  not 
exceeding  six  rods  wide,  and  to  construct  the 
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same.'  When,  therefore,  it  appeared  that  the 
appellee,  with  the  leave  and  license  of  Joseph 
Campbell,  under  >  whom  appellant  claims  title, 
had  entered  upon  and  taken  possession  of  tlie 
strip  of  land  described  in  the  complaint  here- 
in, and,  upon  the  faith  of  such  license,  had 
expended  large  sums  of  money  in  the  con- 
struction and  maintenance  of  its  line  of  rail- 
road thereon,  it  was  properly  held,  we  think, 
that  appellee's  *  right  of  way  thus  acquired, 
in  the  absence  of  any  limitation  thereon  ap- 
pearing to  the  contrary,  extended  to  the  full 
statutory  width  of  six  rods,  or  one  hundred 
feet." 

Futhermore  in  such  a  case  where  the  rail- 
road's actual  occupancy  of  the  statutory 
width  was  only  on  one  side  of  the  tracks, 
it  was  presumed  to  have  acquired  the  statu- 
tory width  on  both  aides  thereof.  Duck  Riv- 
er Valley  Narrow  Gauge  R.  Co.  v.  Cochrane, 
3  Lea  (Tenn.)  478,  wherein  it  was  said: 
"The  next  ground  of  error  assigned  is  as 
follows:  'By  the  provisions  of  the  acts  of 
the  legislature  under  which  the  present  rail- 
road company  was  organized,  with  its  amend- 
ments, the  company  had  the  right  to  take 
and  appropriate,  for  the  right  of  way,  not 
exceeding  one  hunderd  feet  in  width.  The 
company,  however,  failed  to  institute  any 
proceedings,  or  in  any  manner  designate  the 
land  desired,  but  simply  entered  upon  and 
constructed  their  road  through  the  plaintiffs 
Innd  without  more.  Upon  the  trial  the  com- 
pany insisted  that  they  had  the  option  to 
take  less  than  one  hundred  feet,  and  that  in 
the  present  action  it  was  only  liable  for  the 
land  actually  occupied.  The  circuit  judge  in- 
structed the  jury  that  if  in  the  construction 
of  the  road  the  company  had  used  the  land 
as  far  as  fifty  feet  on  one  side  at  any  point, 
this  might  be  regarded  as  an  election  to  take 
the  fifty  feet  on  both  sides  the  entire  length, 
and  the  jury  laid  off  the  land  and  gave 
damages  accordingly.  We  think  the  conclu- 
sion reached  by  the  judge  and  jury  was  cor- 
rect, though  not  precisely  for  the  reason 
given  by  the  judge.  Assuming  that  the  com- 
pany might,  by  following  the  statute,  have 
taken  and  appropriated  at  its  option  less  than 
one  hundred  feet,  yet  having  failed  in  any 
manner  to  designate  the  land  to  be  appro- 
priated, their  entry  and  the  construction  of 
their  road  must  be  regarded  as  an  appropria- 
tion of  so  much  of  the  land  as  the  law  au- 
thorized." 

Where  the  width  of  land  to  be  acquired 
by  a  railroad  for  right  of  way  purposes 
was  regulated  by  a  statute  which  applied 
only  to  cases  wherein  the  land  was  appro- 
priated in  condemnation  proceedings,  the 
statute  was  applied  by  analogy  to  a  case  in 
which  the  area  in  question  was  procured  by 
a  voluntary  conveyance  and  the  railroad^  was 
presumed  to  have  acquired  the  land  for  the 
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maximum  statutory  width  where  it  took  pos- 
session of  the  entire  strip  and  there  was  no 
stipulation  in  the  conveyance  limiting  the 
width  of  the  tract.  Hargis  v.  Kansas  City, 
etc.  R.  Co.  100  Mo.  210,  13  S.  W.  680.  In 
that  case  it  was  said:  *'In  some  of  the  cases 
the  corporations  have  sought  to  limit  their 
liability  to  the  amount  actually  occupied,  but 
have  been  held  to  a  liability  for  the  amount 
provided  by  law,  unless  th^ir  intention  to 
take  less  has  been  appropriately  manifested. 
Suppose,  for  example,  that  the  railroad  in 
question  had  without  the  license  or  leave  of 
said  Browning,  but  under  circumstances 
otherwise  similar,  entered  upon  and  con- 
structed the  railroad  over  this  quarter  sec- 
tion, could  it,  we  may  ask,  limit  its  liability 
to  the  twenty-five  feet  actually  occupied  by 
the  roadbed  in  an  action  for  damages  by  the 
landowner  ?  Although  the  proceeding  was  not 
under  the  statute,  yet,  we  apprehend,  that 
for  sake  of  certainty,  if  for  no  other  reason, 
the  rule  of  law  as  to  width,  as  shown  by  the 
statute,  should  prevail  in  the  absence  of  a 
proper  and  definite  showing  on  the  part  of 
the  company  of  its  intention  to  appropriate 
less.  So,  too,  in  this  case,  supposing  there 
was  no  definite  agreement  as  to  width  of  the 
right  of  way,  but  an  intention  on  the  part 
of  the  landowner  to  give  the  right  of  way, 
then  we  think  the  railroad  company  in  enter- 
ing thereunder,  and  building  its  road  at 
large  expense,  acquired  the  right  of  way  of 
the  extent  authorized "  by  law." 

But  the  presumption  that  in  such  a  case 
the  railroad  has  acquired  land  of  the  maxi- 
mum width  permitted  by  the  statute  is  re- 
buttable by  evidence  showing  the  contrary  to 
be  true.  Cedar  Rapids  Canning  Co.  v.  Burl- 
ington, etc.  R.  Co.  120  la.  724,  95  N.  W.  195, 
wherein  the  court  said:  "A  railroad  company 
is  not  bound  to  acquire  a  right  of  way  of  any 
particular  width,  nor  to  lay  its  main  track 
in  the  center  of  that  which  is  acquired. 
While  ordinarily  it  is  to  be  presumed  to  have 
obtained  a  way  of  the  maximum  width,  and 
to  have  intended  to  have  its  track  in  the 
center,  tliis  is  merely  a  naked  assumption, 
casting  the  burden  of  proof  on  anyone  assert- 
ing the  contrary,  and  may  be  overcome  by  evi- 
dence rebutting  the  inference.  As  to  width, 
this  must  necessarily  be  so,  for  ordinarily  a 
small  portion  of  the  right  of  way  is  at  first 
made  use  of,  and  the  remainder  only  as  neces* 
sitv  demands." 

However,  it  has  been  held  that  a  railroad 
which  has  acquired  land  for  a  right  of  way 
by  a  grant  is  not  presumed  to  have  procured 
a  tract  of  the  maximum  statutory  width 
where  the  grant  is  without  description  and 
the  statute  limiting  the  width  of  such  areas 
applies  only  to  land  taken  for  right  of  way 
purposes  in  ccndenmation  proceedings.    Nash- 


ville, etc.  R.  Co.  V.  Hammond,  104  Ala.  191,. 
15  So.  935 ;  Ft.  Wayne,  etc.  R.  Co.  v.  Sherrr, 
126  Ind.   334,  25  N.  E.  898,   10  L.R.A.  48. 
Thus  in  Nashville,  etc  R.  Co.  t.  Hammond,, 
supra,  the  court  said:     "Charge  No.  3  is 
misleading,  and  for  this  reason  might  have 
been  refused.     It  is  faulty  in  this,  that  it 
asserts  that  a  grant  of  the  right  of  way  to  a 
railroad,    without   description,   implies  that 
the  grant  embraces  a  widtli  of  one  hundred 
feet.     In  condemnation  proceedings  the  stat- 
ute limits  the  right  ef  way  to  such  'lands  as 
may  be  necessary,  not  exceeding  one  hundred 
feet    in    width.'      Code   of    1886,    sec.    1580, 
subdiv.   8."     So  in   Ft.  Wayne,  etc.  R.  Co. 
V.  Sherry,  supra,  it  was  said:     **The  law  is 
with  the  appellees.    The  deed  does  not  ddlsig- 
nate,    nor    profess    to   designate,    the   quan- 
tity   of    land    conveyed,    and    the    quantity 
conveyed    can    only    be    ascertained    by   the 
aid    of    extrinsic    evidence.      The   fact  that 
the  statute  provides  that  a  railroad  company 
may   acquire   a   right   of   way   six   rods  in 
width,  does  not  definitely  fix  the  rights  of 
the  parties.    A  railroad  company  is  not  bound 
to  purchase  a  strip  six  rods  in  width,,  nor 
can  it  be  implied  from  such  .a  deed  as  the 
one  before  us  that  it  obtains,  by  gift  or  bj 
purchase,  a  right  to  that  quantity  of  land. 
Certainly,  no  one  would  contend  that  a  com- 
pany could  be  held  liable  for  dangerous  places 
in  land  not  acquired,  although  they  might  be 
within  the  limits  of  a  atrip  six  rods  in  width, 
for  it  is  clear  that  it  can  only  be  liable  for 
negligence  respecting  land  actually  forming 
part  of  its  right  of  way;  and  yet,  if  in  every 
instance  it  acquires  a  strip  six  rods  in  widtlt 
it  will  be  liable,  although,  in  fact,  its  right 
of  way  may  not  be  more  than  half  the  width 
mentioned  in  the  statute." 

As  to  whether  a  railroad  right  of  way  cov- 
ers the  entire  width  permitted  by  the  statute 
to  be  acquired  or  a  lesser  width  depends  on 
1]k>  width  of  the  strip  of  land  actually  oc- 
cupied and  necessary  'for  railroad   right  of 
way  purposes.     Vandalia  R.  Ca  v.  Topping, 
62  Ind.  App.  657,  113  N.  E.  421;  Great  Falls, 
etc.  R.  Co.  V.  Canong,  48  Mont.  43,  136  Pac, 
391;  Zahn  v.  Pittsburgh,  etc,  R.  Co.  184  Pa. 
St.  66,  39  Atl.  24.    Thus  in  Great  Falls,  etc 
R.  Co.  V.  Ganong,  supra,  it  was  said:    "What 
is  the  extent  of  the  right  acquired  under  sub- 
division 4  of  section  4275  above,  bv  tlie  com- 
pany  which  has  the  superior  equities?    While 
that  subdivision  contains  a  grant  of  power 
to  lay  out  a  roadway  or  right  of  way  and  to 
construct   and  maintain  a  single  or  double 
track  thereon,  it  does  not  assume  to  s^rant 
such  right  of  way  or  roadway.    The  language 
'not  exceeding  in  width  one  hundred  feet  on 
each  side  of  its  center  line*  is  not  a  grant 
but  a  limitation.     In  the  absence  of  any  ne- 
cessity for  additional  grounds  for  excavation 
or  embankment,  the  strip  200  feet  wide  stm- 
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ply  marks  the  utmost  limits  of  the  extent  of 
land  which  a  railroad  company  may  take 
in  invitum  for  roadway  or  right  of  way  pur- 
poses. But  no  obligation  is  imposed  upon 
■any  company  to  take  the  full  amount  per- 
jnitted,  and  in  the  absence  of  any  necessity 
it  cannot  do  so,  either  as  against  the  will 
«f  the  owner  or  the  necessities  of  a  compet- 
ing' road.  The  strip  200  feet  wide  is  the 
utmost  that  it  can  take,  but  it  may  be  con- 
tent with  any  quantity  less  which  is  justi- 
fied by  its  reasonable  necessities.  The  line 
•of  stakes  through  the  center  of  Grove  street 
— the  only  outward,  visible  evidence  of  the 
center  line  of  the  Puget  Sound  company's 
right  of  way — gave  no  indication  of  the  ex- 
tent of  the  land  which  that  company  desired 
or  needed.  But  if  we  adopt  the  theory  of 
those  c<^urts  which  indulge  the  presumption 
in  such  a  case  that  the  full  amount  allowed 
by  law  was  intended  to  be  claimed,  we  are 
still  unable  to  agree  with  the  conclusion  of 
the  trial  66urt.  So  far  as  the  extent  of  the 
right  of  way  is  concerned,  subdivision  4, 
above,  at  most  extends  to  a  railroad  company 
the  privilege  of  taking  a  strip  200  feet  wide, 
if  necessary." 

Where  the  strip  of  land  actually  used  for 
railroad  purposes  is  of  less  than  the  statu- 
tory width,  the  land  so  used  and  not  the  wider 
strip  permitted  by  statute  comprises  the 
right  of  way.  Hendrix  v.  Southern  R.  Co. 
130  Ala.  205,  30  So.  506,  89  Am.  St.  Rep. 
^7;  Ainsa  v.  New  Mexico,  etc.  R.  Co.  13 
Ariz.  320,  114  Pac.  971;  St.  T^iiis,  etc.  R. 
Co.  V.  Stevenson,  125  Ark.  357,  188  S.  W. 
832;  Atchison,  etc.  R.  Co.  v.  Ix>s  Angeles 
County,  158  Cal.  437,  111  Pac.  250;  I^ke 
Erie,  etc.  R.  Co.  v.  Michener,  117  Ind.  465, 
20  N.  E.  254;  Joplin,  etc.  R.  Co.  v.  Kansas 
City,  etc.  R.  Co.  135  Mo.  549,  37  S.  W.  540. 
Thus  in  St.  Louis,  etc.  R.  Co.  v.  Stevenson, 
supra,  the  court  said:  ''This  court  has  held 
that  the  statute  in  question  prescribes  the 
maximum  width  6f  the  right  of  way  for  the 
purpose  of  laying  out  a  railroad. 
Tlie  right  of  way  deed,  even  without  specifi- 
cation of  the  width,  conferred  upon  the  gran- 
tee the  right  to  occupy  a  strip  of  the  full 
^idth  specified  in  the  statute,  but  it  did  not 
constitute  an  absolute  conveyance  of  a  strip 
of  land  of  that  width.  It  gave,  in  other 
words,  the  right  to  locate  the  railroad,  and 
in  doing  so'  to  use  a  strip  as  wide  as  that 
specified  in  the  statute.  But  having  once 
appropriately  designated  the  location,  the 
rights  under  that  deed  were  exhausted,  and 
any  additional  lands  within  the  maximum 
amount  prescribed  by  statute,  or  the  right 
~to  occupy  the  same,  must  be  reacquired  oy 
a  new  grant  or  by  condemnation."  In  Atchi- 
uon,  etc.  R.  Co.  v.  Los  Angeles  County,  supra, 
it  was  said:  "Plaintiff's  contention  to  the 
«ffeet  that  because  the  law  permits  it  a  nine- 
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rod  right  of  way,  all  of  its.  lands  within  such 
boundary  must  be  considered  as  part  of  its 
right  of  way,  is  erroneous.  Plaintiir's  right 
of  way  in  this  instance  happened  to  be  a 
continuous  strip  but  thirty  feet  wide  with 
here  and  there  added  lands  contiguous  to 
this  strip.  These  added  lands  did  not  form 
part  of  the  'right  of  way.'  " 

Where  a  "right  of  way"  was  conveyed  to. 
a  railroad  for  the  purpose  of  constructing  its 
road;  and  no  width  thereof  was  fixed  by  the 
conveyance,  it  was  held  that  the  grantor 
might  introduce  parol  evidence  to  show  tliut 
the  railroad  fenced  in  a  strip  of  land  of  a 
width  considerably  less  than  the  maximum 
statutory  width  and  that  it  used  such  strip 
as  its  right  of  way  for  a  number  of  years, 
such  evidence  being  admissible  for  the  pur- 
pose of  showing  the  width  of  land  actually 
used  and  thus  comprising  the  right  of  way 
of  the  railroad.  Indianapolis,  etc.  R.  Co.  v. 
Reynolds,  116  Ind.  356,  19  N.  E.  141. 

Where  a  width  is  taken  by  a  railroad  for 
a  right  of  way  less  than  that  allowed,  by  the 
statute,  the  railroad  waives  the  right  to  in- 
crease the  width  of  its  right  of  way  except 
by  further  condemnation  proceedings.  Great 
Falls,  etc.  R.  Co.  v.  Ganong,  48  Mont.  43, 
136  Pac.  391. 

The  term  "right  of  way"  has  been  held 
to  include  in  addition  to  the  land  actually 
occupied  by  the  tracks  such  width  beyond 
the  rails  as  may  be  necessary  for  the  safe 
operation  of  the  railroad  within  the  statu- 
tory limits  prescribed.  Nashville,  etc.  R.  Co. 
V.  Central  Land  Co.    (Tenn.)    48  S.  W.   110. 

And  it  has  been  held  that  a  right  of  way 
of  a  railroad  over  a  city  street  is  not  con- 
fined to  the  lines  of  the  street,  but  may  be 
entirely  within  such  lines  or  extend  beyond 
them.  Jones  v.  Erie,  etc.  R.  Co.  144  Pa.  St. 
629,  23  Atl.  251,  wherein  the  court  said: 
"The  lines  of  a  street  on  which  a  railroad 
company  locates  the  center  line  of  its  road 
and  lavs  its  tracks,  are  not  neccssarilv,  nor 
presumed  to  be,  the  boundaries  of  its  right 
of  way.  Tliese  may  be  within,  beyond,  or 
upon  the  lines  of  the  street;  but,  in  either 
case,  it  is  the  duty  of  the  company  to  des- 
ignate them  by  some  appropriate  and  deci- 
sive act." 

Where  a  railroad  condemned  land  in  a  city 
street  for  its  right  of  way  and  marked  off 
the  portion  of  the  street  which  it  acquired 
for  that  purpose  and  the  tract  so  set  apart 
was  less  than  the  maximum  width  which 
railroads  wore  permitted  by  statute  to  ac- 
quire for  right  of  way  purposes,  it  was'  held 
that  the  right  of  way  was  confined  to  the 
area  so  set  apart  and  did  not  include  the 
extreme  statutory  width.  Great  Falls,  etc. 
R.  Co.  V.  Ganong,  48  Mont.  43,  136  Pac.  391. 

But  on  the  other  hand  the  right  of  way  ia 
not  confined   to   the  mere  strip   of   land  on 
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which  the  tracks  of  the  railroad  are  laid  if 
a  wider  strip  is  actually  occupied  and  is 
reasonably  necessary  for  the  purposes  of  the 
railroad.  Ainsa  v.  New  Mexico,  etc.  R.  Co. 
13  Ariz.  320,  114  Pac.  971;  Wilson  v.  Pacific 
Electric  R.  Co.  (Cal.)  168  Pac.  128.  In  the 
case  last  cited  it  was  said:  "The  *right  of 
way'  of  a  railroad  company  is  not  the  mere 
right  to  operate  trains  over  tracks,  and  can- 
not arbitrarily  be  confined  to  an  easement 
over  just  enough  land  for  running  trains. 
The  criterion  is  the  land  actually  occupied 
and  reasonably  necessary  for  use  by  the  com- 
mon carrier." 

It  has  been  held  that  a  railroad,  which 
actually  occupies  land  for  its  right  of  way 
equal  only  to  a  part  of  the  width  for  such 
purposes  allowed  by  the  statute  but  under 
color  of  title  to  the  remainder,  acquires  a 
strip  of  the  entire  statutory  width  for  its 
right  of  way  when  it  has  so  held  the  prop- 
erty adversely  for  the  period  of  the  statute 
of  limitations.  Hargis  v.  Kansas  City,  etc. 
R.  Co.  100  Mo.  210,  13  S.  W.  680;  Omaha, 
etc.  R.  Co.  V.  Rickards,  38  Neb.  847,  67  N. 
VV.  730;  Glisson  v.  Chester  Valley  R.  Co.  15 
Pa.  Dist.  369. 

Thus  in  Omaha,  etc.  R.  Co.  v.  Rickards, 
supra,  it  was  said:  *'There  can  be  no  doubt 
that  it  is  established  that  the  company  has 
ever  claimed  its  right  of  way,  where  the  road 
crosses  lot  103,  consisted  of  a  strip  of  land 
100  feet  in  width,  being  fifty  feet  on  each 
side  of  the  center  line  of  its  roadbed,  and 
the  land  here  demanded  is  within  such  lim- 
its; but  it  does  not  necessarily  follow  that 
the  plaintiff  in  error,  or  its  predecessor,  has 
held  adverse  possession  of  the  ground  next 
south  of  the  twenty-seven  feet  which  has 
been  occupied  by  its  track  and  roadbed. 
Whether  the  adverse  possession  of  the  twen- 
ty-seven feet  constituted  a  similar  possession 
of  the  whole  fifty  feet  south  of  the  center 
of  its  track  depends  upon  whether  its  occu- 
pancy has  been  under  color  of  title.  There 
is  a  marked  distinction  between  a  possession 
acquired  under  a  claim  of  right  or  color  of 
title,  and  where  possession  of  land  is  taken 
and  held  by  a  mere  usurper  or  intruder. 
Where  a  party's  occupancy  is  under  a  color 
of  title,  his  possession  is  regarded  as  being 
coextensive  with  the  entire  tract  described 
in  the  instrument  under  which  possession  is 
claimed." 

But  where  the  land  actually  used  by  a 
railroad  for  its  right  of  way  is  less  than  the 
maximum  width  allowed  by  statute  for  that 
purpose,  and  no  color  of  title  is  shown  in 
the  railroad  to  the  land  within  the  statu- 
tory limit  beyond  the  boundaries  of  that  ac- 
tually used,  the  term  "right  of  way"  in  such 
a  case  includes  only  the  strip  actually  oc- 
cupied. Omaha,  etc.  R.  Co.  v.  Rickards*  88 
Neb.  847,  67  N.  W.  739. 


It  has  been  held  that  a  tract  used  by  a 
railroad  within  the  greatest  width  allowed 
by  the  statute  for  a  right  of  way  may  include 
land  on  which  are  located  a  necessary 
double  track  main  line,  sidetracks,  turnouts 
and  switches.  Pfaff  v.  Terre  Haute,  etc.  R. 
Co.  108  Ind.  144,  147,  9  N.  £.  93,  wherein 
it  was  said:  "A  railroad  cannot  be  operated 
with  anything  like  success  with  a  single 
track.  It  is  necessary  to  have  either  a 
double  track,  or  turnouts  and  sidetracks, 
in  order  that  trains  going  in  opposite  direc- 
tions may  pass.  It  is  just  as  necessary  that 
there  shall  be  turnouts  and  sidetracks  for 
the  making  up  of  trains,  the  changing  of  en- 
gines, the  replenishing  of  them  with  water 
and  fuel,  and  the  loading  and  unloading  of 
freight.  With  many  of  the  more  imp<Mrtant 
lines,  it  is  often  necessary  to  have  many  of 
such  turnouts  and  sidetracks,  in  order  that 
the  business  may  be  done  with  despatch,  in 
obedience  to  the  demands  of  commerce  and 
traffic.  The  sidetracks,  such  as  are  re- 
quired at  commercial  centers,  and  the  larger 
cities  and  towns,  oould  not  be  crowded  ui»on 
a  narrow  strip  of  land,  such  as  may  be  suf- 
ficient between  stations.  In  order  that  the 
company  may  have  the  requisite  amount  of 
such  sidetracks  at  such  points,  it  is  neces- 
sary that  it  shall  have  a  right  of  way  over 
a  sufficient  amount  of  land  upon  which  to  lay 
and  operate  them.  This  right  of  way  the  eoni> 
pany  may  acquire  by  condemnation  proceed- 
ings, if  necessary,  R.  S.  1881,  section  3907.'*^ 

Under  a  statute  fixing  the  makimum  width 
of  land  which  a  railroad  company  may  acquire 
for  its  right  of  way,  it  has  been  held  that 
no  part  of  the  land  outside  of  the  maximum 
width    allowed    by   the   statute  is    included 
within    the    designation     "right    of     way.'* 
Alabama  Midland  R.  Co.  v.  Brown,  98  Ala. 
647,  13  So.  70;  McKennon  V.  St.  liouis,  etc. 
R.   Co.  69  Ark.  104,  61  S.  W.  383;    Smith 
v.  Missouri  Pac.  R.  Co.  00  Kan.  767,  136 
Pac.  263;   Curtis  v.  Columbus,  etc.  R.  Co. 
34  Pa.  Co.  Ct  62;  White  v.  Kansas  City, 
etc.  R.  etc.  Co.  101  Tenn.  96,  46  S.  W'.  1073. 
Thus  in  Alabama  Midland  R«  Co.  ▼.  Brown, 
supra,  it  was  said:    "Lands  or  earth  used 
in  the  construction  of  the  roadb^,  outside 
of  this  limit,  either  for  waste  of  earth  taken 
from  excavations  or  for  borrowing  for  em- 
bankments,   would   not   be   included    in   the 
right  of  way,  conveyed  by  the  deed."     So  in 
Smith   V.  Missouri  Pac.   R.  Co.  supra,   the 
court   said :    "We  .  conclude,   therefore,   that 
lands  acquired  by  eminent  domain  proceed- 
ings for   sidetracks,  depots,  workshops,  etc. 
imless  included  in  the  one  hundred-foot  strip 
provided  for  are  no  part  of  the  right  of  way 
of   the  railroad   company   as   that   term   is 
used  in  the  constitutional  provision.'' 

And  in  White  v.  Kansas  City,  etc  R«  etc. 
Co.  supra,  it  was  said:     ''A  domestic  [rail- 
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Toad]  corporation  authorized  by  law  to  con- 
Btmct  and  operate  a  railroad,  has  power  of 
emimeot  domain,  and,  under  the  prescribed 
forms^  may  have  condemned  and  appropriated 
as  an  easement  a  right  of  way  'not  exceeding 
two  hundred  feet'  in  width,  over  any  person's 
land  through  which  its  lines  of  road  may 
be  located.  Code,  sec.  1325;  (M.  &  V.)  sec. 
1540;  (Shannon)  sec.  1844;  Acts  1875,  Gh. 
142,  sec.  6;  Code  (M.  &  V.)  sec.  1892; 
(Shannon)  sec.  2413.  This  statutory  limita- 
tation  is  peremptory  and  conclusive.  No 
company  can,  by  condemnation,  go  beyond 
it.  The  right  of  condemnation  is  of  statu- 
tory origin,  and  is  limited  to  the  provisions 
of  the  statute." 

It  would  seem  that  in  cases  wherein  a  stat- 
ute limiting  the  width  of  strips  of  land  to 
be  acquired  for  railroad  rights  of  way  is 
not  applicable,  such  rights  of  way  may  be 
held  to  be  of  the  width  of  one  hundred  feet 
where  no  width  is  specified  in  the  convey- 
ance or  other  instrument  by  which  the  way 
is  procured,  such  being  the  customary  width 
of  land  acquired  for  railroad  rights  of  way. 
Hargis  v.  > Kansas  City,  etc.  R.  Co.  100  Mo. 
210,  13  8.  W.  680;  Omaha,  etc.  R.  Co.  v. 
Rickardfl,  38  Neb.  847,  57  N.  W.  739.  Thus 
in  the  ease  last  cited  wherein  the  land  in 
controversy  was  held  by  the  railroad  under 
no  claim  of  right  whatever,  the  court  said: 
"A  right  of  way  of  a  railroad  is  generally 
one  hundred  feet  wide,  and  probably,  where 
real  estate  is  sought  to  b«  appropriated  for 
that  purpose  by  the  power  of  eminent  domain, 
and  the  width  required  for  right  of  way  is  not 
specified  in  the  proceedings,  or  where  a  deed 
conveys  to  a  railroad  company  a  right  of  way 
over  a  particular  tract  of  land,  and  no  men- 
tion is  made  in  the  conveyance  of  the  width 
of  the  land  conveyed,*  it  might  be  held  that 
the  customary  or  usual .  right  of  way  was 
acquired.  Some  of  the  authorities  cited  by 
plaintiff  in  error  go  to  that  extent;  but  it 
requires  no  argument  to  show  that  such  de- 
cisions have  no  application  here,  since  the 
railroad  company  entered  upon  and  construct- 
ed its  road  across  the  lot  in  question  without 
authority  so  to  do  from  the  owner,  and  with- 
out complying  with  the  statute  which  confers 
upon  a  railroad  company  the  power  to  ap- 
propriate lands  for  right  of  way  against  the 
consent  of  the  owner.  Where  a  railroad  com- 
pany enters  upon  land  without  any  pretense 
of  title,  in  the  absence  of  a  designation  of 
boundaries,  there  is  no  presumption  that  the 
corporation  has  appropriated  for  its  right  of 
way  a  strip  of  the  usual  width,  or  all  that 
the  statute  allows  it  to  take  for  that  pur- 
pose." 

However,  it  has  been  held  that  in  the  ab- 
sence of  any  limits  fixed  by  its  ^charter  or 
other  statute,  a  railroad  is  not  as  a  matter 
of  law  entitled  to  a  strip  of  land  one  hun- 
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dred  feet  in^  width  for  its  right  of  way. 
Smith  V.  Zwicker,  136  Tenn.  77,  188  S.  W. 
695,  wherein  the  court  said:  "There  is  no 
law  to  the  efi'ect  that  a  railroad  company 
is  entitled  to  one  hundred  feet  as  right  of 
way.  The  matter  depends,  in  the  first  place, 
upon  the  charter  of  the  particular  road,  and, 
in  the  second  place,  upon  the  condemnation 
proceedings.  The  charters  usually  provide, 
either  that  the  right  of  way  shall  extend  so 
many  feet  from  the  center  of  the  track  on 
each  side,  or  not  in  excess  of  some  particu- 
lar amount.  In  the  latter  case  the  exact  ex- 
tent of  the  right  of  way  must  be  fixed  by 
the  'judgment  in  the  condemnation  proceed- 
ings. In  case  the  railroad  takes  possession 
under  its  charter  without  condemnation  pro- 
ceedings, it  will  hold  to  the  extent  of  the 
limits  fixed  by  the  charter,  where  that  is 
definite,  if  it  is  permitted  to  retain  posses- 
sion without  question  for  the  statutory  pe- 
riod. ...  In  the  case  before  us  it  does 
not  appear  whether  the  Tennessee  Central 
Railroad  Company  had  the  general  charter, 
nor  indeed  what  kind  of  charter,  nor  is  there 
any  evidence  whatever  that  its  right  of  way 
exceeded  fifty  feet.  The  effect  of  the  charge 
of  the  trial  judge  that  the  railroad  company 
was  entitled  to  one  hundred  feet  was  to  de- 
prive the  complainants,  not  only  of  the  fifty 
feet  as  to  which  there  was  evidence,  but  fifty 
additional  feet  as  to  which  there  was  no  evi- 
dence in  favor  of  the  defendant,  as  claimant 
under  the  railroad  company.  For  this  error 
the  judgment  must  be  reversed." 

Under  Private  Act. 

Under  a  statute  which  authorizes  the  con- 
struction of  a  particular  railroad  and  spec- 
ifies the  maximum  width  of  land  which  the 
railroad  may  acquire  for  its  right  of  way 
by  condemnation  or  otherwise,  it  has  been 
held  that  land  for  the  purposes  of  a  right 
of  way  of  any  width  in  the  discretion  of  the 
railroad  may  be  acquired  up  to  and  including 
the  extreme  width  allowed  bv  the  act.  Prath- 
er  V.  Jeflfersonville,  etc.  R.  Co.  62  Ind.  16; 
Indianapolis,  etc.  R.  Co.  v.  Rayl,  69  Ind.  424 ; 
Philadelphia,  etc.  R,  Co.  v.  Obert,  109  Pa.  St. 
193,  202,  1  Atl.  398.  Thus  in  Indianapolis,, 
etc,  R.  Co.  V.  Rayl,  supra,  the  court  said: 
**Section  18  of  the  act  of  incorporation,  here- 
inabove referred  to,  evidently  atithorized  the 
Peru  and  Indianapolis  Railroad  Company  to 
locate  its  road  upon  a  continuous  strip  of 
ground  of  any  width  in  the  discretion  of  the 
company,  not  exceeding  eighty  feet,  and  we 
think  that,  under  section  15  of  that  act,  a 
general  relinquishment  of  the  right  of  way 
over  a  tract  of  land,  without  specifying  any 
width,  conferred  upon  that  company  the 
right  to  take  and  appropriate  a  strip  of 
ground,  over  the  tract  specified,  not  exceed- 


1048 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


ing  eighty  feet  in  width.  In  other  words, 
we  are  of  the  opinion,  that,  construing  sec- 
tions 13  and  15,  supra,  together,  a  relinquish- 
ment of  the  right  of  way  over  lands,  without 
specifying  any  width,  autliorizcd  the  com- 
pany to  appropriate  and  use  an  area  across 
such  lands  of  any  width  in  the  discretion 
of  the  company,  not  exceeding  eighty  feet; 
the  act  of  incorporation  thus  forming  a  part 
of   the   contract   of   relinquishment." 

And  it  has  been  held  that  where  it  does 
not  affirmatively  appear  that  the  width  of 
land  appropriated  by  a  railroad  for  its  right 
of  way  is  less  than  the  extreme  w'idth  which 
it  was  authorized  by  its  charter  to  procure, 
the  presumption  is  that  it  acquired  the  max- 
imum width.  Prather  v.  Western  Union 
Tel.  Co.  89  Ind.  501,  513,  521;  Atlantic,  etc. 
R.  Co.  V.  New  Bern,  147  N.  C.  165,  60  S. 
K.  925;  Jones  v.  Erie,  etc.  R.  Co.  144  Pa. 
St.  629,  636,  23  Atl.  251;  Marshall  v.  Penn- 
sylvania  Co.  44  Pa.  Super.  Ct.  68;  Colum- 
bia, etc.  R.  Co.  v*  Laurens  Cotton  Mills,  82 
S.  C.  24,  61  S.  E.  1089,  1094,  rehearing  de- 
nied 82  S.  C.  39,  62  S.  E.  1119;  Nashville, 
«tc.  R.  Co.  V.  McReynolds  (Tenn.)  48  S.  W. 
253.  Thus  in  Prather  v.  Western  Union  Tel. 
Co.  supra,  wherein  the  act  of  incorporation 
authorized  the  railroad  to  procure  land  for 
a  railroad  ''not  exceeding*'  a  definite  width, 
the  court  said;  "What  is  the  width  of  the 
right  of  way  acquired  by  the  Jeffersonville 
Railroad  Company?  .  .  .  Construing  to- 
getlier  these  provisions  of  the  charter  of  the 
JefTeraonville  Railroad  Company,  all  of  which 
were  in  force  at  the  time  it  entered  upon  and 
constructed  its  roadbed  over  the  lands  of 
Reason  W.  Prather,  in  June,  1851 »  w^e  are 
of  opinion  that  the  company,  by  such  entry 
and  construction,  acquired,  took  and  held,  in 
fee  simple,  the  full  width  of  the  road  allowed 
by  such  charter  over,  through  and  across 
such  lands,  namely,  'sixty  feet  wide,'  and  no 
more,  and  certainly  no  less.  It  was  com- 
petent, no  doubt,  for  the  railroad  company 
to  limit  the  width  of  its  appropriation  of 
lands,  under  the  right  of  eminent  domain  so 
liberally  delegated  to  it  by  the  general  as- 
sembly in  its  charter,  to  less  than  sixty  feet; 
but,  where  no  such  limitation  affirmatively 
appeared,  and  the  width  of  its  appropria- 
tion was  shown  only  by  its  entry  upon  and 
the  construction  of  its  road  over  and  through 
mich  lands,  it  must  be  held,  we  think,  that 
such  width  was  the  full  width  allowed  by 
its  charter,  namely,  'sixty  feet  wide.'  This 
was  the  width  which  the  legislature  fixed 
and  determined  upon  as  the  proper  and  nec- 
essary width  of  the  contemplated  railroad, 
authorizing  the  company,  however,  in  the 
prosecution  of  its  enterprise,  to  enter  upon, 
take  and  hold  in  fee  simple  real  estate  of  a 
leas  width  than  sixty  feet,  if  its  president 
and  directors   might   deem   such   action  nec- 
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But  the  term  "right  of  way"  as  used  in 
such  a  private  act  includes  only  the  land 
within  the  extreme  width  therein  provided 
which  has  been  found  to  be  necessary  and 
has  actually  been  taken  and  used  by  the  rail- 
road for  its  right  of  way.  Louisville,  etc  R. 
Co.  V.  Smith,  141  Ala.  335,  37  So.  490;  Jcmes 
V.  Nashville,  etc.  R.  Co.  141  Ala.  388,  37  So, 
677;  Ainsa  v.  New  Mexico,  etc.  R.  Co.  13 
Ariz.  320,  114  Pac.  971;  Prather  v.  Jeffer- 
sonville, etc.  R.  Co.  52  Ind.  16;  Leidigh  v. 
Philadelphia,  etc.  R.  Co.  215  Pa.  St.  342,  64 
Atl.  539;  Canadian  Pac.  R.  Co.  v.  Carr,  48 
Can.  Sup.  Ct.  514,  15  Dominion  L.  Rep.  295, 
13  East.  L.  Rep.  559,  affirming  41  N. 
Bruns.  225.  Thus  in  Louisville,  etc.  R.  Co. 
V.  Smitli,  supra,  the  court  said:  "Cases  there 
have  been  in  which  presumptions  were  in- 
dulged favoring  the  existence  of  a  right  of 
way  coextensive  with  the  limits  allowed 
therefore  by  statute;  but  such  presumptions 
if  not  made  against  the  party  entering  in 
the  assertion  of  rights  under  the  statute,  or 
in  the  construction  of  some  conveyance  or 
other  contract,  have  usually  been  based  upon 
a  statute  difTering  in  terms  and  effect  from 
the  chartering  act  relied  on  by  defendant. 
That  act  created  no  right  of  way,  its  provi- 
sions in  respect  thereto  being  merely  for  the 
acquisition  of  one  within  maximum  limits  of 
width  without  otherwise  fixing  the  area 
wherein  the  same  should  presumptively  or 
otherwise  exist.  Such  provisions  though  con- 
tained in  a  public  statute,  and  a  fortiori 
when  in  a  private  act,  do  not  impart  to  a 
mere  license  to  build  a  railroad  the  effect  of 
protecting  the  builder  in  the  occupation  or 
use  of  lands  not  taken  in  the  execution  of 
the  license,  though  they  be  within  the  legal 
limits  of  width." 

However,  such  necessary  tract  for  a  right 
of  way  is  not  confined  to  the  land  on  which 
the  roadbed  and  tracks  are  constructed. 
Prather  v.  Jeffersonville,  etc.  R.  Co.  52  Ind. 
16,  wherein  the  court  said:  "It  is  conceded 
that  the  company  was  entitled  to  a  strip 
of  ground  wide  enough  to  construct  her 
track,  but  it  is  denied  that  she  was  entitled 
to  any  more.  The  roadbed  is  indispensable, 
necessary  to  the  construction  of  a  railroad, 
but  a  railroad  cannot  be  kept  in  repair  and 
successfully  operated  with  a  strip  of  ground 
only  wide  enough  for  the  track.  There  must 
be  a  strip  of  ground  on  each  side  of  the  track 
wide  enough  for  tlie  use  of  the  men  engaged 
in  repairing  the  track,  without  trespassing 
upon  the  lands  of  adjoining  owners.  A  wider 
strip  of  ground  is  required  in  the  coniitruc- 
tion  pf  the  track  in  some  places  than  in 
others.  In  some  places,  tlie  ground  being 
level,  there  are  neither  excavations  nor  em- 
bankments,•but  where  these  are  rendered  nec- 
essary a  much  wider  strip  of  ground  becomes 
necessary.  Where  there  are  excavations, 
the  banks  must  be  sloped  upwards,  and  in 
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the  case  of  an  embankment  the  base  must 
be  much  wider  than  the  top.  So  there  can 
be  no  uniform  rule  as  to  the  quantity  of 
ground  required  for  the  construction  of  the 
track.  There  are  several  necessary  appen- 
dages to  the  track  itself.  There  must  be  in 
many  cases  drains  or  ditches  to  carry  off 
the  water  and  keep  it  off  the  track.  The 
laws  of  this  state  do  not  affirmatively  re- 
quire railroad  companies  to  fence  their 
tracks,  but  they  impose  a  heavy  penalty  for 
failure  to  do  so.  All  experience  demonstrates 
that  the  safety  of  passengers  and  freight  re- 
quires that  all  railroad  tracks  should  be 
fenced,  and  that  the  fence  should  be  some 
distance  from  the  track.  A  railroad  cannot  be 
safely  and  successfully  operated  unless  water- 
tanks  and  wood  or  coal  yards  are  placed  at 
convenient  places  along  the  line  and  near  the 
track,  <so  that  engines  may  be  supplied  with 
water  and  fuel.  Experience  has  demon- 
strated that  no  railroad  of  any  considerable 
length  can  be  safely  and  efficiently  operated 
without  the  use  of  a  telegraph,  and  this  re- 
quires the  erection  of  telegraph  poles  at  a 
safe  distance  from  the  track.  Sidetracks 
and  turntables  are  necessary  appendages  to 
a  railroad;  and  so  are  depots  for  passengers 
and  freight  and  stockyards.  The  appellee 
was  entitled  under  her  charter  to  have  ac- 
quired, by  donation,  purchase  or  condemna- 
tion, the  necessary  quantity  of  ground  for 
the  above  purposes,  not  exceeding  sixty  feet.** 

Space  Above  and  Land  Below  Tract 

Occupied. 

A  railroad  is  entitled  as  part  of  its  right 
of  way  to  a  sufficient  space  above  the  strip 
of  land  acquired  for  that  purpose  to  enable  it 
profperly  to  exercise  its  franchise.  Southwest- 
em  Tel.  etc.  Co.  v.  Clark  (Tex.)  lf)2  S.  W. 
1077,  wherein  the  court  said:  '*In  acquiring 
easements  for  the  construction  and  operation 
of  railways,  such  corporations  are  entitled 
to  so  much  of  the  space  above  the  territory 
appropriated  as  may  be  necessary  for  the 
use  and  enjoyment  of  their  franchises.  That 
space  is- as  much  a  part  of  the  railway  right 
of   way   as   the   ground   which   it   covers." 

And  it  has  been  held  that  unless  the  rail- 
road owns  the  fee  in  the  land  occupied  by 
it  as  its  right  of  way,  it  is  entitled  to  the 
use  -of  no  more  of  the  space  above  or  of  the 
land  below  such  tract  than  is  necessary  for 
the  proper  use  of  the  land  as  its  riglit  of 
way.  Cumberland  Valley,  etc.  R.  Co.  v. 
Chambersbiirg,  etc.  R.  Co.  15  Pa.  Dist.  965. 
In  that  case  the  court  said:  "The  property 
rights  of  the  plaintiffs  do  not  extend  upwards 
beyond  a  line  necessary  to  transport  its  pas- 
sengers and  employees  with  safety  and  des- 
patch, nor  downward  below  a  line  of  support 
for   their   tracks    and   superstructures.     Tlie 
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line  of  demarcation  has  not  been,  and  prob- 
ably cannot  be,  defined  in  feet.*' 

TracJca  and  Improvements. 

For  the  purposes  of  taxation  the  term 
"right  of  way**  has  been  held  to  include  the 
railroad  ties  and  rails.  Smith  v.  Missouri 
Pac.  R.  Co.  90  Kan.  757,  13G  Pac.  263,  where- 
in it  was  said:  "The  term  'right  of  way,'  as 
used  in  this  section  of  the  constitution, 
means  the  strip  of  land  ordinarily  condemned 
or  acquired  by  railroad  companies  for  the 
building  and  maintaining  of  grades  and  the 
ties  and  rails  thereon  constituting  the  rail- 
road track." 

The  tracks  of  a  railroad  have  been  held  to 
be  within  the  meaning  of  the  term  "right 
of  way**  as  used  in  a  grant  by  one  railroad 
of  the  use  of  its  right  of  way  by  another, 
where  the  part  of  the  right  of  way  unoccu- 
pied by  the  roadbed  and  tracks  was  insuf- 
ficient on  which  to  construct  an  independent 
line  of  tracks  for  the  use  of  the  grantee. 
Joy  V.  St.  Louis,  138  U.  S.  1,  11  S.  Ct.  243. 
34  U  S.  (L.  ed.)  843;  Central  Trust  Co. 
V.  Wabash,  etc.  R.  Co.  29  Fed.  546.  In  this 
connection  the  court  in  Joy  v.  St.  Louis,  su- 
pra, said:  "The  track  cannot  be  separated 
from  the  right  of  way,  the  right  of  way  be- 
ing the  principle  thing  and  the  track  merely 
an  incident.  A  right  of  way  is  of  no  prac- 
tical use  to  a  railroad  without  a  superstruc- 
ture and  rails.  The  track  is  a  necessary  in- 
cident to  the  enjo3nn3ent  of  the  right  of  way.** 

Where  an  act  granting  public  land  to  a 
railroad  for  the  purpose  of  constructing  a 
railroad  thereon  exempted  the  "right  of  way"" 
from  taxation,  it  was  held  that  the  term 
right  of  way  as  therein  used  referred  to  the 
land  within  the  boundaries  of  the  right  of 
way  and  included  all  structures  erected 
thereon.  New  Mexico  v.  U.  S.  Trust  Co.  172 
U.  8.  182,  19  S.  Ct.  128,  43  US.  (L.  ed.) 
411. 

Furthermore  it  has  been  held  that  a  pro- 
vision of  a  railroad's  charter  which  declared 
that  "the  right  of  way  shall  be  exempt  from 
taxation  within  the  territories  of  the  United 
States,"  exempted  from  taxation  in  such  ter- 
ritories the  roadbed,  the  ties  and  rails  there- 
to attached,  and  all  the  station  buildings, 
workshops,  etc.  necessary  for  the  construc- 
tion and  operation  of  the  railroad.  U.  S. 
Trust  Co.  V.  Territory,  8  N.  M.  673,  692,  47 
Pac.  725. 

In  the  reported  case  it  is  held  that  prop- 
erty of  a  railroad  situated  on  land  more  than 
one  hundred  feet  from  the  center  line  of  the 
main  track  is  taxable  as  being  within  the 
"right  of  way  and  depot  grounds,**  such  be- 
ing the  limitation  of  the  taxable  property  of 
the  railroad  fixed  by  a  revenue  law  of  the 
state. 
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A  bridge  carrying  a  railroad  across  the 
Missouri  river  has  been  held  not  to  be  in- 
cluded in  the  expression  "the  roadbed,  right 
of  way,  and  superstructure  thereon"  used  in 
a  revenue  law  of  the  state  of  Nebraska,  and 
taxable  under  that  act,  the  structure  being 
over  a  navigable  stream,  permission  to  bridge 
which  was  obtainable  only  from  Congress 
and  not  from  the  state.  Cass  County  v.  Chi- 
(•a/?o,  etc.  R.  Co.  25  Neb.  348,  41  N.'VV.  246, 
2  L.R.A.  188. 


CRITES 

v. 

WILUIMETTE  VAI.I.ET  LUMBER 
COMPANY. 


Oregon   Supreme   Court,  Department  On 
December  27,  1917. 

S7  Oregon  10;  169  Pac.  330. 


Master  and  Servant  —  Dnty  to  Furnish 
Medical  Aid  —  Relief  Department 
Contract  —  Resort  to  Ontside  Physi- 
cian. 

Where  a  lumber  company  posts  notice  that 
it  charges  employees  with  a  hospital  fee  of 
75  cents  a  month  after  the  first  three  days' 
employment,  etc.,  and  an  employee  pays  the 
Hpccified  fees,  there  is  a  complete  contract, 
requiring  the  company  to  furnish  the  services 
of  its  physician  to  the  eiiiployee  under  the 
circumstances  specified  in  the  notices;  il  is 
the  duty  of  the  employee  to  apply  for  such 
services  before  employing  another  physician, 
and  his  duty  to  use  reasonable  diligence  to 
find  the  company's  physician  and  request  his 
services  before  employing  another,  and  if 
he  fails  to  use  such  diligence  he  cannot  hold 
the  company  liable  for  sums  paid  another 
physician. 

[See  note  at  end  of  this  case.] 

Same. 

Whether  or  not  the  employee  used  such 
diligence  is  a  question  of  fact  for  the  jury 
to  determine. 

[See  note  at  end  of  this  case.} 

Same. 

If  an  employee  requiring  the  services  of  the 
employer's  physician,  the  employer  having 
contracted  to  furnish  medical  services,  is  igno- 
rant as  to  who  the  physician  is,  it  is  his 
duty  to  inquire  and  ascertain  from  the  em- 
ployer, or,  when  the  name  and  place  of  busi- 
ness or  residence  of  the  physician  is  known, 
the  employee  should  apply  where  it  is  rea- 
sonable to  suppose  the  doctor  may  be  found. 

[Sec  note  at  end  of  this  case.] 

Same. 

Where  the  wife  of  the  employee  of  a  lumber 
-company  which  has  contracted  to  furnish  him 


medical  services,  when  he  is  attacked  by  ap- 
pendicitis, goes  at  8  in  the  morning  to  the 
residence  of  the  company's  physician  and 
learns  he  is  out  of  town,  at  1:30  in  the 
afternoon  goes  to  a  neighbor's  house  and 
telephones  the  doctor's  residence,  but  is  again 
informed  that  he  is  absent,  and,  being  a 
trained  nurse  and  becoming  alarmed  at  her 
husband's  condition,  then  calls  in  another 
doctor,  who  operates,  there  is  no  lack  of  dili- 
gence on  the  part  of  the  employee  or  his 
wife,  in  attempting  to  secure  the  attendance 
of  the  employer's  physician,  such  as  will  pre- 
clude recovery  from  the  employer  of  the  fees 
paid  the  other  doctor. 

[See  note  at  end  of  this  case.] 

§|ame. 

Where  an  employer,  which  contracts  for 
consideration  to  furnish  medical  attention  to 
its  servants,  holds  out  to  them  a  particular 
person  as  its  physician,  and  an  employee  uses 
reasonable  diligence  to  secure  his  services  in 
an  illness,  finds  him  absent,  and,  after  wait- 
ing a  reasonable  time  for  his  return,  employs 
and  pays  another  physician,  the  employer 
must  reimburse  him  for  the  payment  thus 
made  to  the  other  physician. 

[See  note  at  end  of  this  case.] 

ETidence  as  to  Diligence  in  Seenring 
Company  Physician  —  Rehntting 
Testimony  of  Physician. 

In  a  servant's  action  against  his  employer, 
who  had  contracted  to  furnish  medical  at- 
tendance in  case  of  illness,  for  fees  paid  a 
physician  other  than  the  employer's,  the  lat- 
ter having  been  absent  when  the  servant  was 
attacked  by  appendicitis,  testimony  of  an- 
other employee  that  on  several  occasions  when 
injured  he  had  gone  to  the  office  of  the  em- 
ployer's physician  and  found  him  absent,  and 
was  not  directed  to  apply  to  any  other  physi- 
cian, is  properly  admitted  to  show  that  the 
custom  of  the  doctor,  to  which  he  testified,  of 
keeping  an  attendant  at  his  office,  who,  in  his 
absence,  made  arrangements  for  the  proper 
treatment  of  his  patients,  had  not  always  been 
observed. 

Admission  of  Hearsay  ETidenoe  — 
Harmless  Error, 

In  such  action,  the  admission  of  testimony 
of  the  servant's  wife  as  to  what  occurred  be- 
tween her  and  the  doctor's  wife  when  the 
servant's  wife  inquired  for  the  doctor  at  the 
family  residence,  if  erroneous,  is  harmless. 

Appeal  from  Circuit  Court,  Polk  county: 
Belt,  Judge. 

Action  by  D.  W.  Crites,  plaintiff,  against 
Willamette  Valley  Lumber  Company,  defend- 
ant. Judgment  far  plaintiff.  Defendant  ap- 
peals.   Aftiricbd. 

[12]  This  was  an  action  for  money  ex- 
pended by  plaintiff  under  the  following  cir- 
cumstances: The  defendant  operated  a  saw- 
mill at  Dallas,  Oregon,  and  the*  plaintiff  at 
the  time  of  the  occurrences  hereinafter  in- 
dicated and  for  some  time  previous  thereto. 
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vras  in  the  enploy  of  defendant  as  a  saw- 
iller,  and  during  the  time  plaintiff  was  so 
employed  by  defendant,  the  following  notices 
were  kept  posted  in  conspicuous  places  with- 
in the  building  where  plaintiff  worked: 

"Notice. 


4(r 


^This  company  charges  a  hospital  fee  of 
75  cents  per  month,  or  any  part  thereof,  after 
first  three  days'  employment. 

*'In  consideration  of  this  fee,  each  em- 
ployee is  entitled  to  full  medical  and  surgi- 
cal attendance  and  necessary  medicines  and 
appliances  for  the  treatment  of  any  injuries 
or  sickness,  with  full  hospital  care,  for  a 
period  not  to  exceed  sixty  days  for  injuries, 
and  thirty  days  for  sickness.  All  medical 
jind  surgical  attendance  to  be  furnished  by 
the  company  physician  or  surgeon. 

"It  is  understood  by  all  parties  concerned 
that  this  agreement  does  not  apply  to  ac- 
cidents or  sickness  that  may  occur  to  employ- 
ees of  this  company  when  not  engaged  in 
the  services  of  the  company. 

"Notice. 

[13]  "To  comply  with  the  Industrial  Com- 
mission law  or  'Compensation  Act'  and  for 
-the  purpose  of  continuing  Doctor  and  Hospital 
service  for  sickness.  Beginning  July  1st,  1914, 
tlie  following  Hospital  fee  will  be  charged 
by  this  company.  Minimum  charge  25  cents. 
3  days  employment  or  over  75  cents.  For 
men  earning  less  than  $50.00  in  any  month 
75  cents  per  month.  For  men  earning  over 
$50.00  in  any  month  $1.00  per  month.  Out 
of  all  Hospital  fees  deducted  as  above  the 
company  will  pay  to  the  State  Industrial 
Commission  all  fees  without  further  charge 
to  employees." 

The  plaintiff  was  employed  at  more  than 
$50  a  month  and  regularly  paid  the  sum  of 
$1  per  month  as  required  by  the  above  noti- 
ces. On  the  morning  of  April  27,  1915,  at 
about  2  o'clock,  the  plaintiff  became  dan- 
gerously ill  from  an  attack  of  appendicitis, 
and  at  8  o'clock  am.  his  wife  went  to  the 
residence  of  Doctor  Starbuck,  the  company's 
physician^  to  secure  his  services  in  the  case 
but  was  informed  by  the  doctor's  wife  that 
he  was  absent  at  Black  Rock,  some  16  miles 
from  Dallas.  At  1:30  p.m.  plaintiff's  wife 
went  to  a  neighbor's  house  and  called  up 
Dr.  Starbuck's  residence  over  the  telephone, 
and  was  again  informed  that  the  Doctor  was 
absent.  Becoming  alarmed  concerning  plain- 
tiff's condition,  plaintiff's  wife  called  in  Dr. 
Bollnnui,  a  surgeon  residing  in  Dallas,  who 
performed  an  operation  on  plaintiff  and 
tliereafter  continued  to  treat  the  case,  for 
%vhich  services  plaintiff  paid  Dr.  BoUman  the 
sum  of  $125. 


It  appeared  from  the  evidence  that  Dr. 
Starbuck  was  known  to  the  employees  as  the 
eompany  physician  and  in  that  capacity  had 
treated  plaintiff  on  previous  occasions,  and 
it  is  admitted  in  the  pleadings  that  he  was 
such  physician.  Plaintiff  demanded  of  de- 
fendant [14]  the  repayment  of  the  money  he 
had  paid  to  Dr.  Bollman,  and  upon  defend- 
ant's refusal  to  pay  the  sum  demanded, 
brought  this  action.  Other  facts  appear  in 
the  opinion. 

Oscar  Hayter  for  appellant. 
Smith  d  Shields  for  respondent. 

McBbidE,  C.  J.  {after  siating  the  facts). — 
1-3.  The  following  facts  and  the  legal  con- 
clusions resulting  therefrom  may  be  taken 
as  indisputable.  First,  that  the  notice  post- 
ed by  the  defendant  and  the  payment  by 
plaintiff  to  it  of  the  fees  specified,  consti- 
tute a  complete  contract  requiring  defendant 
to  furnish  the  services  of  its  physician  to 
plaintiff  under  the  circumstances  mentioned. 
Second,  that  it  was  the  duty  of  plaintiff  to 
apply  for  such  service  before  employing  an* 
other  physician.  Third,  it  was  the  duty  of 
the  plaintiff  to  use  reasonable  diligence  to 
find  the  company  physician  and  request  his 
services  before  employing  another  physician, 
and  if  he  failed  to  use  such  diligence  he  can- 
not hold  the  defendant.     Whether  or  not  he 

• 

used  such  diligence  was  a  question  of  fact 
for  the  jury  to  determine.  If  the  party  re- 
quiring the  services  of  a  physician  is  igno- 
rant as  to  who  the  physician  is,  it  is  his 
duty  to  inquire  and  ascertain  from  the  com- 
pany that  employs  him;  but  when  the  name 
and  place  of  business  or  residence  of  the 
physician  is  known,  the  injured  party  should 
apply  at  the  place  where,  under  all  the  cir- 
cumstanced, it  is  reasonable  to  suppose  the 
doctor  may  be  found. 

In  the  case  at  bar  it  appears  that  Dr. 
Starbuck  had  an  office  and  a  young  lady  at- 
tendant whose  custom  it  [15]  was  to  advise 
patients  of  his  whereabouts  when  absent, 
and  it  also  appears  that  his  telephone  was  so 
connected  with  the  telephone  of  an  adjoining 
drug-store,  that  any  call  for  his  office  also 
rang  up  the  drug-store,  and  that  it  was  the 
custom  of  those  employed  in  the  drug-store 
to  answer  such  calls  in  the  doctor's  absence 
and  give  such  information  as  to  his  where- 
abouts as  miofht  be  necessarv.  It  is  not  shown 
that  plaintiff  knew  of  either  of  these  arrange- 
ments and  it  appears  that  he  had  no  tele> 
phone  in  his  home. 

4.  Under  the  circumstances  we  are  not  pre- 
pared to  say  that  there  was  any  such  lack  of 
diligence  on  the  part  of  plaintiff,  or  his  wife, 
as  will  preclude  a  recovery.  The  first  at- 
tempt to  get  Dr.  Starbuck  was  made  at  8 
o'clock  iii  the  morning,  at  which  hour  of  the 
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day  it  would  be  only  reasonable  to  assume 
he  would  be  at  his  residence  rather  than  at 
hiK  oflice.  Here  plaintiff's  wife  was  informed 
tljat  the  doctor  was  out  of  town,  so  it  mij^ht 
reasonably  appear  to  Mrs.  Crites,  who  is  not 
known  to  have  been  aware  of  the  doctor's 
arrangement  with  the  attendant  or  the  drug- 
store people,  that  it  would  be  useless  to  ap- 
ply at  the  office,  and  the  same  is  true  with 
respect  to  her  second  call  in  the  afternoon. 
It  is  true  that  Mrs.  Crites  might  have  gone 
to  the  mill  office  and  discussed  the  situation 
with  its  officers,  but  it  is  shown  that  previous 
to  her  marriage  she  had  been  for  several 
years  a  trained  nurse,  and  even  if  such  a 
course  had  been  suggested  to  her  it  is  not 
likely  that  she,  or  anyone  else  acquainted 
with  the  dangerous  nature  of  the  disease 
from  which  plaintiff  was  suffering,  would 
have  delayed  longer  and  taken  chances  on 
plaintiff's  life  while  red  tape  was  being  un- 
wound in  the  matter  of  securing  the  services 
of  a  physician.  Tlie  testimony  concerning 
plaintiff's  [16]  condition  indicates  that  Dr. 
Bollman's  services  were  invoked  none  too 
soon. 

There  is  no  rule  for  the  construction  of 
this  species  of  contracts  different  from  the 
rules  that  apply  generally  to  all  contracts. 
So  far  as  the  defendant  is  concerned,  it  is 
in  writing  and  by  its  terms  the  defendant 
promised  absolutely  to  furnish  plaintiff  the 
services  of  its  physician  in  case  of  sickness 
or  injury.  .  It  was  not  a  contract  to  furnish 
the  services  of  its  physician  in  the  event  he 
could  be  reached  or  was  available,  but  to 
furnish  his  medical  services  when  needed. 
It  was  not  a  charity  service,  such  as  figures 
in  some  of  the  cases  cited  by  counsel  for  de- 
fendant; neither  was  it  a  contract  to  ad- 
minister a  trust  fund  for  the  benefit  of  per- 
sons subscribing  thereto,  which  is-  described 
in  other  cases  cited.  It  was  a  plain  open 
agreement  that  in  consideration  of  75  cents 
per  month  paid  by  the  employee,  the  employ- 
er would  furnish  him  the  services  of  its  phy- 
sician when  needed.  It  is  not  probable  that 
the  sum  paid  by  employee  would  exceed  the 
cost  of  the  service  to  be  rendered,  but  such  a 
condition  is  possible  and  in  that  case  or  in 
any  case,  the  amounts  paid  by  the  employees 
went  directly  into  the  treasury  of  the  com- 
pany and  was  as  much  its  money  as  the  caah 
it  received  for  lumber.  None  of  the  Oregon 
cases  cited  are  hostile  to  this  doctrine. 

In  Miller  v.  Beaver  Hill  Coal  Co.  48  Ore. 
136,  85  Pac.  502,  it  appeared  that  the  de- 
fendant company  retained  from  the  wages 
of  its  employees  the  sum  of  $1.50  a  month 
'*for  the  hospital"  and  had  a  hospital  at  its 
mine.  Mr.  Chief  Justice  Bean,  after  stating 
tho  testimony,  said: 

"We  are  of  the  opinion  it  falls  short  of 
proving  a  contract  by  the  defendant  to  pro- 
vide the  plaintiff  with  necessary  medical  and 


surgical  attendance  in  case  of  [17]  injury^ 
It  merely  shows  that  a  certain  sum  eack 
month  was  contributed  by  the  plaintiff  and 
his  fellow  employees,  or  exacted  by  the  com- 
pany, for  the  support  and  maintenance  of  a. 
hospital  for  the  use  of  the  employees.  There 
is  no  evidence  that  any  statement  or  promise 
was  made  by  the  defendant  to  the  plaintiflf, 
or  any  of  its  employees,  as  to  the  object  and 
purpose  of  the  contribution  or  the  benefit 
they  would  receive  therefrom,  other  than  it 
was  for  hospital  purposes.  The  transaction^ 
therefore,  under  the  testimony,  constituted  in 
law  nothing  more  than  a  subscription  by  the 
plaintiff  and  the  other  employees  for  chari- 
table purpose  of  maintaining  a  hospital, 
where  they  could  obtain  such  medical  at- 
tendance and  hospital  accommodations  aa 
the  fund  thus  subscribed  would  afford." 

In  the  case  at  bar  the  contract  supplies  the 
very  element  necessary  to  justify  a  recovery^ 
which  was  lacking  in  the  case  cited,  namely : 
a  promise  on  the  part  of  the  company  col- 
lecting the  money  to  furnish  the  services. 

In  Jackson  v.  Pacific  Coast  Condensed 
Milk  Co.  61  Ore.  158,  120  Pac.  1,  37  L.R.A. 
(N.S. )  757,  the  contract  of  employment  was- 
ae  follows: 

George  Jackson,  No.  54,  enters  the  employ 
of  the  Pacific  Coast  Condensed  Milk  Co.  as 
gen'l  help,  to  be  rated  at  15^  per  hour  from 
June  9,  1908;  50^  per  month  to  be  deducted 
for  Hospital  Fund.  Payment  for  each 
month's  labor  to  be  made  on  the  12th  day  of 
the  following  month.     I  agree  to  the  above. 

(Signed)   George  Jacksoty. 

H.  H.  Steward,  Supt. 

It  was  held  fhis  created  a  liability  on  the 
part  of  the  defendant  to  the  extent  of  the 
fimd  on  hand.  This  conclusion  would  seem 
to  follow  naturally  from  the  very  terms  of 
the  agreement. 

It  is  useless  to  discuss  further  the  deci- 
siona  of  courts  of  -other  jurisdictions.  They 
vary  as  the  terms  of  the  [18]  agreements 
vary,  and  are  not  at  all  harmonious  even 
where  the  agreements  are  the  same.  We  do 
not  wish  to  be  understood  as  holding  that 
under  all  circumstances  it  is  obligatory  upon 
the  employer  to  have  a  physician  at  hand  at 
the  very  hour  or  minute  his  services  are  re- 
quired, or  be  responsible  for  the  services  of 
some  other  physician  which  the  employee  may 
secure.  The  right  to  apply  to  another  phy- 
sician must  depend  upon  the  circumstances 
and  the  urgency  of  the  case.  A  man  with  a 
boil  upon  his  person  might  reasonably  wait 
for  a  day  fot  the  service  of  a  doctor,  while 
one  suffering  from  a  severe  attack  of  appen- 
dicitis would  be  rash  to  wait  a  single  hour. 
The  "rule  of  reason"  applies  here,  as  hi  all 
cases  of  a  similar  character. 
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The  defendant  in  effect  undertoc^  that  it 
'Would  furnish  the  services  of  its  physician 
^hen  needed.  It  did  not  and  could  not  fur- 
nish such  services  by  reason  of  the  fact  that 
tlie  physician  was  away  and  not  immediately 
41  va  liable.  The  plaintiif  used  what  the  jury 
found  was  reasonable  diligence  to  get  him 
4ind  failing  to  do  this,  employed  and  paid 
another  physician  to  do  his  work.  To  say 
that  having  bought  and  paid  the  company 
for  this  service  in  advance,  he  should  be 
required  to  pay  for  it  a  second  time  and 
stand  the  loss,  because  the  company  was  not 
in  a  position  to  furnish  it,  would  not  be  just 
and  would  be  to  apply  to  this  contract  a 
rule  not  applied  to  other  contracts.  A  con- 
tracts with  B  to  deliver  to  him  when  he  shall 
require  it,  100  bushels  of  wheat  and  B  pays 
for  the  wheat.  When  B  requires  the  wheat 
it  is  found  that  A's  granary  has  been  des- 
troyed and  he  has  no  wheat  on  hand  with 
which  to  fulfil  his  contract.  Whereupon  B*s 
demand  being  urgent  he  buys  it  elsewhere. 
Shall  he  not  have  compensation  from  A  for 
this  second  outlay?  Surely.  [19]  A  res- 
taurant-keeper contracts  to  furnish  a  custom- 
er with  three  meals  a  day  for  a  week  and 
takes  his  pay  in  advance.  His  employees 
strike  and  he  finds  himself  at  the  middle  of 
the  week  unable  to  furnish  the  meals.  Must 
the  customer  go  hungry  until  the  strike  is 
settled  or  the  restaurant-keeper  gets  new  help 
under  penalty  of  losing  what  he  has  already 
paid  if  he  eats  at  some  other  place?  A  hun- 
dred similar  examples  of  everj'-day  occur- 
rences might  be  cited  to  illustrate  the  ar- 
gument. 

5.  While  a  contract  for  a  consideration  to 
furnish  one  medical  attention  in  the  future 

.is  not  technically  one  of  insurance,  it  has 
many  features  in  common  with  that  species 
of  contracts.  Where  it  holds  out  a  par- 
ticular person  to  its  employees  as  its  physi- 
<nan,  and  such  employee  uses  reasonable 
diligence  to  secure  his  services,  finds  him 
absent  and  after  waiting  a  reasonable  lenth 
of  time  for  his  return  employs  and  pays  some 
other  person  to  perform  the  services  which 
the  employer  contracted  that  the  employee 
should  receive  at  the  hands  of  its  surgeon, 
it  is  fair  and  just  that  such  services  should 
be  paid  for  by  the  party  who  for  a  considera- 
tion guaranteed  that  they  should  be  rendered 
by  a  person  employed  by  it,  and  we  so  hold. 

6.  Another  assignment  of  error  relates  to 
the  admission  on  rebuttal  testimony  by  an- 
other employee  of  defendant  which  was  to 
the  eflTect  that  upon  several  occasions  when 
injured  in  the  course  of  his  employment,  he 
had  gpne  to  Dr.  Starbuck's  office  and  found 
him  absent,  and  was  not  directed  to  appl}' 
to  any  other  physician  for  relief.  This  tes- 
timony was,  we  think,  properly  admitted. 
Dr.  Starbuck,  as  a  witness  for  the  defend- 


ant, testified  that  he  kept  an  attendant  at  his 
oflice  who  in  his  absence  made  all  arrange- 
ments for  the  proper  treatment  of  patients 
applying  tiierefor.  It  would  [20]  seem  clear- 
ly competent  to  show  by  testimony  of  the 
character  indicated  that  such  custom  had  not 
always  been  observed:  Hunt  v.  Lowell  Gas 
Light  Co.  3  Allen  (Mass.)  418;  Hudson  v. 
Houser,   123  Ind.   309,  24  X.  E.  243. 

7.  Another  assignment  relates  to  the  ad- 
mission of  certain  testimony  of  Mrs.  Crites 
as  to  what  occurred  between  her  and  Mrs. 
Starbuck  upon  the  occasions  when  she  in- 
quired for  the  doctor  at  the  family  residence. 
L'pon  redirect  examination  counsel  for  plain- 
tiff asked  witness  the  following  question; 
"During  this  conversation  to  which  counsel 
referred  on  cross-examination,  that  you  had 
with  some  one  at  Dr.  Starbuck's  residence, 
was  there  any  directions  given  to  you  as  to 
what  should  be  done  during  his  absence?'* 
To  which  the  witness  answered  "No."  Coun- 
sel for  defendant  moved  to  strike  out  the  an- 
.  swer  but  the  court  overruled  the  motion, 
saying  that  he  would  admit  it  as  having  a 
bearing  upon  the  diligence  used  by  plaintiff 
to  ascertain  the  whereabouts  of  Dr.  Star- 
buck.  It  is  difficult  to  see  that  it  had  any 
such  bearing  and  it  is  equally  difficult  to  see, 
taking  into  consideration  the  answer  given, 
how  it  could  possibly  have  prejudiced  de- 
fendant's case.  If  error  at  all  it  was  harm- 
less and  the  judgment  should  not  be  re- 
versed on  account  thereof. 

Taken  as  a  whole  we  are  of  the  opinion 
the  case  was  fairly  tried  and  the  verdict 
and  judgment  such  as  should  have  been  ren- 
dered.    The  judgment  is  affirmed. 

Afllrmed. 

Bean,  Harris  and  Benson,  JJ.,  concur.' 

NOTE. 

The  reported  case  holds  that  where  an  em- 
ployer has  established  a  "relief  department" 
to  which  employees  are  required  to  contrib- 
ute, and  agrees  that  all  sick  or  injured  em- 
ployees shall  be  entitled  to  free  treatment 
"by  the  company  physician,"  an  injured  em- 
ployee is  bound  to  use  reasonable  diligence 
to  procure  the  services  of  the  physician  des- 
ignated by  the  employer,  but  if  he  cannot  do 
BO  he  is  entitled  to  be  treated  at  the  expense 
of  the  employer  by  any  physician  whom  he 
can  secure.  In  so  holding,  the  court  points 
out  that  in  determining  what  is  reasonable 
diligence  in  attempting  to  secure  the  attend- 
ance of  the  company  physician  the  nature 
of  the  exigency  created  by  the  injury  must  be 
taken  into  account.  The  duty  of  an  employer 
to  furnish  medical  aid  is  discussed,  with 
specific  reference  to  relief  department  con- 
tracts, in  the  note  to  Hunicke  v.  Meramec 
Quarry  Co.  Ann.  Cas.  1915D  493. 
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BUHRNSON  ET  AL. 

V. 

STONEH  ET  All. 

Illinois  Supreme  Court— October  24,  1916.    . 
275  III,  41;  113  N.  E.  943. 


Kelielous    Societies  —  Termination    of 
Existence  —  By  Consolidation. 

Two  or  more  church  societies  of  the  Metho- 
dist Episcopal  Church  of  America  may  be 
joined  together  with  a  single  pastor  as  a 
circuit  or  otherwise  and  have  one  quarterly 
conference,  but  that  fact  does  not  change  the 
title  of  tlie  church  property  or  affect  the 
financial  interests  of  the  separate  societies. 

[See  note  at  end  of  this  case.] 

By  Nonuser* 

Under  the  law  of  the  Methodist  Episcopal 
Church  of  America  providing  for  sale  of 
church  property  abandoned  or  no  longer  used 
for  the  purposes  originally  designed,  where  a 
church  was  abandoned  from  about  1901  except 
for  occasional  uses  of  the  church  as  a  con- 
venient place  for  some  religious  service  and 
the  church  society  was  not  recognized  by  the 
annual  conference  and  performed  none  of  the 
functions  of  a  religious  society,  sale  of  the 
church  property  is  not  voidable  by  former 
trustees  of  the  discontinued  church  society, 
although  the  proceeds,  which  by  the  church 
law  were  required  to  be  turned  over  to  the 
annual  conference,  were  appropriated  for 
another  purpose. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Du  Page  coun- 
ty:    Ibwin,  Judge. 

Action  by  George  Buhrnson  et  al.,  plain- 
tiffs, against  James  D.  Stoner  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
appeal.  Tlie  facts  are  stated  in  the  opinion. 
Bevebsed. 

Joh/n^  8.  Ooodwin  and  Robert  F,  Pettihone 
for  appellants. 
L.  H,  Orange  for  appellees. 

« 

[41]  Cabtwbight  J. — On  November  7, 
1910,  at  a^  quarterly  conference  of  the  Meth- 
odist Episcopal  Church  for  Naperville  and 
Warrenville,  held  at  Naperville,  a  resolution 
was  unanimously  adopted  that  the  trustees 
of  the  church  property  should  sell  the  War- 
renville Methodist  Episcopal  church.  On  No- 
vember 28,  1910,  the  trustees,  in  pursuance 
of  the  resolution,  executed  a  deed,  as  trustees 
of  the  Methodist  Episcopal  Church  for  Na- 
perville and  Warrenville,  to  ten  persons  as 
grantec.8.  On  January  29,  1911,  the  appel- 
lees, George  buhrnson,  W.  J.  Morton  and  N. 
M.  Triplett,  alleging  that  they  were  trustees 
of     the     Methodist     Episcopal     Church     of 


[42]  Warrenville,  and  twenty  persons  al- 
leging that  they  were  members  of  said  church, 
filed  their  bill  in  this'  case  against  the  ap- 
pellants, the  grantors  and  grantees  in  the 
deed,  praying  that  the  deed  be  declared  null 
and  void  and  the  Warrenyille  church  prop- 
erty be  declared  held  in  trust  by  said  trus- 
tees for  said  Methodist  Episoopal  Church  of 
Warrenville.  The  appellants  answered,  deny- 
ing that  George  Buhrnson,  W.  J.  Morton  and 
N.  M.  Triplett,  or  either  of  them,  were  trua- 
tees  of  the  church  at  Warrenville  or  mem- 
bers of  that  church  or  that  the  other  appel- 
lees were  members  of  the  church,  and  alleg- 
ing that  the  church  at  WarrenviUe  ceased 
to  exist  several  years  before  the  deed  wa& 
made  and  the  premises  had  been  abandoned  aa 
a  ciiurch  or  for  church  purposes;  that  the 
membership  was  transferred  to  the  Metho- 
dist Episcopal  Church  of  Naperville,  and  that 
the  deed  was  made  in  accordance  with  the 
laws  of  the  Methodist  Episcopal  Church  by 
the  duly  authorized  authorities  of  the  local 
society  having  jurisdiction  in  the  premises. 
The  chancellor  heard  the  evidence  and  en- 
tered a  decree  declaring  the  deed  to  be  null 
and  void  and  ordering  it  to  be  delivered  up 
and  canceled,  and  ordering  the  possession  of 
the  premises  to  be  delivered  to  Buhrnson, 
Morton  and  Triplett,  as  trustees  of  the  Meth- 
odist Episcopal  Church  of  Warrenville. 

Warrenville  is  a  small  country  hamlet 
four  and  one  half  miles  from  the  city  of  Na- 
perville. On  July  25,  1868,  there  was  a  lo- 
cal society  of  the  Methodist  Episcopal  Chui'ch 
at  ths.t  place,  and  on  that  day  the  premises 
Methodist  Episcopal  Church  of  America,  ac- 
in  question,  with  the  house  of  worship  erect- 
ed thereon,  were  conveyed  by  J.  M.  Warren 
to  the  trustees  of  the  church.  The  haheHdum 
was  to  the  trustees  named  and  their  suc- 
cessors forever,  in  trust  for  the  uses  of  the 
cording  to  the  rules,  usages  and  discipline 
of  said  church  agreed  upon  at  the  general 
conference,  and  in  further  trust  and  con- 
fidence that  the  grantees  should  forever  there- 
after permit  all  duly  authorized  ministers 
[43]  of  said  church  to  preach  and  expound 
the  gospel  therein.  Two  or  more  church 
societies  may  be  joined  together  with  a  sin- 
gle pastor,  as  a  circuit  or  otherwise,  and 
have  one  quarterly  conference,  but  that  fact 
does  not  change  the  title  of  the  churcli  prop- 
erty or  afi'ect  the  financial  interests  of  tlie 
separate  societies.  The  society  at  Warren- 
ville was  attached  to  the  society  at  Naper- 
ville, and  the  Rock  River  Conference  annu- 
ally assigned  a  pastor  for  both  churches  up 
to  the  year  1900,  when  the  last  assignment 
was  made.  During  that  period  religious  serv- 
ices were  held  in  the  church  at  Nap^ville 
in  the  morning  and  at  Warrenville  at  two 
o'clock  in  the  afternoon.  In  1901  the  so- 
ciety was  dropped  by  the  annual  conference 
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as  a  separate  society  and  was  relieved  from 
contributing  to  the  pastor's  salary.  The  as- 
signment of  a  pastor  from  that  time  was 
made  for  Naperville,  only.  The  affairs  of 
local  societies  are  governed  by  a  quarterly 
conference,  which  consists  of  not  less  than 
three  nor  more  than  nine  trustees,  the  stew- 
ards, class  leaders,  Sunday  School  superin- 
tendents, president  of  the  Ladies'  Aid  and 
president  of  the  Epworth  League,  and  mem- 
hers  are  not  permitted  to  vote  at  meetings 
of  the  quarterly  conference.  Up  to  1894 
there  were  separate  (quarterly  conferences  for 
Xaperville  and  Warrenville,  but  in  that  year, 
and  afterward,  there  was  but  one  quarterly 
conference  for  both  societies,  and  it  was  held 
at  Naperville.  Before  1897  there  were  sep- 
arate trustees  of  the  Naperville  and  Warren- 
ville churches  elected  by  the  quarterly  con- 
ferences, but  beginning  in  1897  the  trustees 
were  not  elected  separately  and  only  one  body 
of  trustees  was  elected.  George  Buhrnson 
was  elected  a  trustee  in  1896,  iVhen  trustees 
were  elected  separately,  and  afterward,  when 
the  trustees  were  elected  as  one  body,  he  was 
elected  each  year  until  the  meeting  of  the 
quarterly  conference  for  1909-10,  when  he  was 
not  re-elected.  X.  M.  Triplett  was  trustee  of 
the  Warrenville  church  from  1894  to  1897, 
and  was  one  of  the  general  body  of  trustees 
up  to  and  including  1909,  when  he  was  not  re- 
elected. [44]  W^.  J.  Morton  was  elected  as 
one  of  the  general  trustees  in  1904,  and  was 
re-elected  until  the  meeting  of  1909-10,  when 
lie  was  not  re-elected.  When  the  fourth 
quarterly  conference  began  to  elect  the  gen- 
eral trustees  in  1897,  and  frona  that  time  up 
to  the  meeting  of  1903-10,  there  were  a  larger 
number  of  trustees  than  was  authorized  by 
the  church  law,  and  at  the  latter  meeting  the 
number  was  reduced  to  nine.  Meetings  were 
sometimes  held  in  the  Warrenville  church 
after  the  annual  conference  ceased  to  treat 
it  as  a  separate  society,  and  the  pastor  as- 
signed to  the  Naperville  church  conducted 
protracted  meetings  in  the  Warrenville 
church  in  the  winter  of  1906-07,  but  he  had 
no  relations  with  the  oflTicers  and  held  the 
meetings  because  the  people  there  desired  it. 
During  his  pastorate  from  1906  to  1910  there 
was  no  meeting  of  the  trustees  of  the  Warren- 
ville church.  A  student  from  Naperville 
sometimes  conducted  services  in  the  church. 
The  last  treasurer's  report  was  made  in 
1901,  and  in  that  year  the  members  were  in- 
vited to  attend  the  Naperville  church.  Prior 
to  1901  separate  membership  records  were 
kept,  but  in  that  year,  and  afterwards,  the 
records  showed  but  one  society  and  the  names 
of  all  members  were  in  one  list  kept  at  Na- 
perville. There  never  was  any  report  at  the 
quarterly  conferences,  after  1901,  of  a  Sunday 
school.  Ladies'  Aid,  Epworth  League  or  other 
church  societies.  At  the  quarterly  conference 
in  1901  George  Buhrnson  and  N.  M.  Triplett 


and  their  wives  attended  and  alleged  that 
they  could  not  make  up  money  for  the  pas- 
tor's salary  and  asked  to  be  released  and  that 
the  Warrenville  society  be  discontinued,  and 
their  request  was  granted.  After  1901  Sun- 
day school  was  sometimes  held  in  the  church, 
and  the  last  one  was  about  1906.  Several 
entertainments  not  of  a  religious  character 
were  held  in  the  building  by  outsiders,  and 
when  entertainments  were  held  rent  was  paid 
as  for  a  hall.  The  church  was  repaired  at  a 
cost  of  $150  a  couple  of  years  before  the 
[45]  sale.  There  was  never  any  record  of  a 
consolidation  of  the  Naperville  and  Warren- 
ville churches,  and  Buhrnson  and  Triplett 
and  their  wives  did  not  bind  the  society  by 
their  statements  to  the  quarterly  conference, 
but  there  was  a  practical  and  actual  con- 
solidation for  many. years  before  the  sale. 

The  law  of  the  church  provides  that  when- 
ever it  shall  become  necessary  for  the  pay- 
ment of  debts  or  with  a  view  to  re-investment 
to  make  a  sale  of  church  property,  the  trus- 
tees, upon  application  to- the  quarterly  con- 
ference, may  obtain  an  order,  a  majority  of 
all  the  members  of  such  quarterly  conference 
concurring  and  the  pastor  and  district  super- 
intendent of  the  district  consenting,  to  sell 
and  convey  the  property.  The  law  also  pro- 
vides that  in  all  cases  where  church  prop- 
erty is  abandoned  or  no  longer  used  for  the 
purposes  originally  designed,  it  shall  be  the 
duty  of  the  trustees,  if  any  remain,  to  sell 
such  property  and  pay  over  the  proceeds  to 
the  annual  conference  within  whose  bounds 
it  is  located.  The  church  at  Warrenville  was 
abandoned  and  no  longer  used  for  the  pur- 
poses originally  designed,  and  the  occasional 
use  of  the  church  as  a  convenient  place  for 
some  religious  service  did  not  operate  to  keep 
alive  a  society  which  was  not  recognized  by 
the  annual  conference  and  which  performed 
none  of  the  functions  of  a  religious  society. 
The  property  was  in  the  condition  provided 
for  by  the  church  law  in  which  it  could  be 
sold,  and  the  deed  by  Warren  subjected  the 
property  to  the  rules  and  usages  of  the 
Methodist  Episcopal  Church.  Buhrnson,  Trip- 
lett and  Morton  were  not  trustees  of  the 
Warrenville  church  at  the  time  of  the  Bale, 
and  the  sale  and  conveyance  were  in  accord 
with  the  church  law.  Under  that  law  the 
proceeds  were  required  to  be  turned  over  to 
the  annual  conference,  which  was  not  done, 
but  the  proceeds  were  appropriated  by  the 
Naperville  church  for  the  purpose  of  acquir- 
ing the  undivided  interest  of  an  individual 
in  property  held  by  him  and  the  church  as 
tenants  in  common.  That,  however,  is  a 
[46]  question  between  the  annual  conference 
and  the  Naperville  church. 

The  decree  is  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 
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Xonuser  or  Misuser,  1057. 

Consolidation,   1060. 

Reorganization,  1061. 

Burning  of  Records,  1063. 

Unprosperity  of  Society,   1063. 


Agreement  of  Members, 

Where  a  majority  of  the  memberB  present 
at  a  stated  meeting  of  a  church,  according  to 
the  system  of  government  and  mode  of  pro- 
cedure recognized  and  prevailing  in  the  ec- 
clesiastical polity  of  that  denomination,  have 
the  unqualified  power  to  disband  and  put  an 
end  to  the  church  organization  at  the  place, 
on  the  announcement  of  the  majority  *vote 
to  that  effect  the  association  ceases  to  exist. 
Ihe  minority  fragment  of  the  then  defunct 
organization  may  not  subsequently  meet  and 
elect  new  trustees  and  ministerial  officers  for 
the  old  organization.  McRoberts  v.  Moudy, 
19  Mo.  App.  26. 

In  Oakes  v.  Hill,  14  Pick.  (Mass.)  442,  it 
was  said  that  since  by  the  provisions  of  the 
Massachusetts  statute  everv  member  of  a 
religious  society  has  the  power  of  withdraw* 
ing  at  pleasure,  it  would  seem  that  the  society 
itself,  having  discharged  all  its  liabilities, 
may  by  its  own  act  cause  its  own  dissolution. 
At  least,  the  court  added,  this  may  be  done 
by  the  unanimous  act  of  the  society,  for  every 
individual  might  withdraw  and  leave  none  to 
sustain  the  corporate  powers. 

In  Eaaterbrooks  v.  Tillinghast,  5  Gray 
(Mass.)  17,  it  appeared  that  a  testator  de- 
vised realty  in  trust,  the  income  to  be  applied 
to  the  maintenance  and  support  of  a  pastor 
or  elder  in  a  certain  church  in  the  town  where 
the  testator  had  resided,  so  long  as  the  church 
or  its  successors  should  ''maintain  the  vis- 
ibility of  a  church  in  said  faith  and  order." 
Subsequently  the  only  two  members  of  that 
church,  on  a  certain  day,  at  a  meeting  called 
by  public  notice,  voted  and  resolved  that 
they  would  not  any  longer  endeavor  to  main- 
tain the  appearance  of  a  visible  church  and 
declared  the  same  to  be  dissolved  and  extinct, 
the  vote  and  resolve  being  entered  on  the 
records  of  the  church.  The  court  held  that 
this  worked  a  dissolution  of  the  church,  so 
that  it  thenceforth  ceased  to  be  a  visible 
church  in  any  sense,  legal  or  ecclesiastical; 
'and  that  the  property  devised  descended  to 
the  heirs  at  law  of  the  testator. 

In  Jones  v.  Renshaw,  130  Pa.  St.  327,  18 
Atl.  651,  it  appeared  that  a  church  session 


represented  to  the  presbytery  the  depletion  of 
the  congregation  and  their  inability  to  pro- 
vide longer  for  the  ministry,  and  a  committee 
of  the  presbytery  appointed  for  that  purpose 
reported  that  the  dissolution  of  the  congrega- 
tion had  become  inevitable.  It  received  from 
the  presbytery  authorization  to  take  the 
necessary  steps  to  effect  this  result,  and  took 
action  in  accordance  with  all  the  require- 
ments of  the  charter.  It  was  held  that  the 
church  thereupon  ceased  to  exist  as  a  re- 
ligious organization. 

Withdrawal  from.  Annual  Conference, 

It  has  been  held  that  the  consequence  of 
the  mere  act  of  withdrawal  from  the  annual 
conference  is  not  the  dissolution  of  a  reli- 
gious society,  but  it  still  retains  its  identity 
and  those  who  previous  to  this  act  were  mem- 
bers remain  members.  Den  v.  Pilling,  24 
X.  J.  L.  653. 

In  Scranton  First  M,  Protestant  Church, 
16  W.  N.  C.  (Pa.)  245,  it  appeared  that  the 
charter  of  the  annual  conference  provided 
that  the  property  of  a  church  which  had 
become  extinct  by  the  death  of  its  members, 
by  removals,  or  otherwise,  should  vest  in 
the  quarterly  or  annual  conference;  and 
that  a  church  should  be  regarded  as  extinct 
when  the  membership  should  become  so  re- 
duced that  it  had  not  sufficient  members  to 
fill  its  offices,  and  had  ceased  to  hold  its 
regular  meetings,  and  to  keep  its  relation 
with  any  charge  having  regular  connection 
with  an  annual  conference.  It  was  held  that 
on  the  sale  of  the  property  of  a  church  which 
had  voted  to  go  into  independency  of  the 
annual  conference,  and  had  severed  its  con- 
nection therewith,  refusing  to  recognize  the 
latter's  authority,  the  balance  was  properly 
awarded  to  the  annual  conference  on  the 
ground  tliat  the  church  by  severing  its  con- 
nection with  the  annual  conference  had  be- 
come extinct. 

Expiration  of  Charter, 

W'here  a  Roman  Catholic  church  is  in- 
corporated by  a  special  act  wjth  a  duration 
for  a  fixed  period  of  time,  on  the  expiration 
of  that  period  of  time  it  becomes  defunct  and 
extinct  and  its  property  becomes  vested  in  its 
members  as  a  religious  body  which  continues 
to  exist  in  a  noncorporate  capacity.  Roman 
Catholic  Church  v.  Texas,  etc.  R.  Co.  41  Fed. 
564;  Burke  v.  Wall,  29  La.  Ann.  38,  29  Am. 
Rep.  316. 

Repeal  of  Charter, 

The  absolute  annulment  of  the  laws  which 
give  an  incorporated  religious  society  a  legal 
existence,  repeal  and  abrogate  its  charter  and 
necessarily  dissolve  the  corporation,  and  it 
ceases  to  have  any  existence  as  a  civil  body. 


BUHSNSON  Y.  STONER. 
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whether  for  the  purpose  of  holding  property 
or  of  doing  any  other  corporate  act.  Church 
of  Jesua  Christ,  etc.  v.  U.  S.  136  U.  S.  1, 
10  S.  Ct.  792,  34  U.  S.  (L.  ed.)  472,  afflrmmg 
^  Utah  361,  15  Pac.  473. 

Jfonuser  or  Misuser. 

Though  there  has  been  no  dissolution  of  a 
religious  society  by  the  consent  or  agreement 
of  its  members,,  it  is  undoubtedly  true  that 
there  may  be  a  dissolution  by  abandonment 
or  nonuser.  Miller  v.  Riddle,  227  III.  53,  81 
N.  B.  48,  118  Am.  St.  Rep.  261,  reversing 
130  111.  App.  392.  In  that  case  it  appeared 
that  a  voluntary  religious  society  which  was 
made  a  beneficiary  in  a  will  was  in  existence 
and  exerciaing  the  functions  for  which  it  was 
organized  when  the  testatrix  died  and  the 
will  became  operative.  But  it  was  held  that 
it  had  since  been  dissolved,  and  hence  that 
the  property  given  by  the  will  for  its  use 
had  reverted  to  the  heirs  at  law  of  tlie  testa- 
trix. .The  facts  proved  were  stated  by  the 
court  as  follows:  "The  Old  Town  Baptist 
Church,  or  the  Baptist  Church  of  Old  Town 
Timber,  of  McLean  county,  was  an  unincor- 
porated religious  society  organized  prior  to 
1858.  The  requirements  of  the  statute  for 
the  incorporation  of  religious  societies  were 
never  complied  with,  but  a  certificate  of 
election  of  trustees  on  September  11,  1858, 
was  filed  in  th'e  recorder's  office  and  another 
certificate  was  filed  in  1862.  No  certificate 
of  the  election  of  truatees  was  afterward 
filed  and  the  last  trustees  were  elected  in 
the  year  1878.  The  society  continued  in 
existence  and  held  religious  services  until 
About  fifteen  years  before  the  bill  was  filed, 
when  all  such  services  and  meetings  of  the 
society  ceased.  When  the  bill  was  filed  the 
ohurch  building  was  decayed,  the  sills  were 
rotten,  the  plaster  was  entirely  off  the  ceiling 
And  mostly  off  the  walls*  the  window  sashes 
had  been  knocked  out  and  the  roof  was  full 
of  holes.  The  whole  building  was  worth  about 
$30  or  $40.  There  were  still  in  the  vicinity 
eight  women  and  three  men  who  had  been 
members  of  the  church,  and  after  this  suit 
was  commenced  they  elected  three  trustees, 
but  did  not  resume  religious  meetings  or 
take  any  other  steps  towards  keeping  up  the 
society."  The  co«rt  said:  "In  order  to  con- 
stitute a  religious  society  there  must  be  a 
membership  of  persona  associated  together, 
which  collectively  constitutes  the  society, 
with  such  officers  as  are  required,  or  at  least 
a  definite  collective  body  acting  as  a  society. 
If  there  is  no  such  definite  collective  body 
associated  together,  acting  as  a  society  for 
such  a  period  of  time  that  an  inference  of 
abandonment  necessarily  follows,  the  asso- 
ciation should  be  regarded  as  dissolved.  It 
'Cannot  be  regarded  as  having  a  continued 
Ann.  Gas.  1918D. — 67. 


existence  after  permanently  abandoning  the 
purpose  of  its  creation  and  ceasing  to  exercise 
the  functions  for  which  it  was  organized.  In 
this  case  there  was  no  pastor  of  the  church 
for  fifteen  years  and  there  was  no  meeting  or 
religious  service  of  any  sort  during  all  that 
time.  There  was  no  collection  of  persons 
meeting  together  for  religious  worship  or 
performing  any  of  the  functions,  social  or 
religious,  of  an  organized  society.  The  facts 
proved  would  justify  no  other  inference  than 
that  the  society  was  dissolved  and  ceased 
to  exist.  Upon  such  dissolution  the  property 
reverted  to  the  heirs-at-law  of  the  testatrix, 
but  after  the  bill  was  filed  eleven  persons  who 
had  been  members  of  the  society  met  and 
elected  three  trustees.  In  our  opinion  this 
action  was  not  sufficient  to  recreate  the 
former  organization  or  reinvest  it  with  a 
right  to  the  property.  If  that  could  be  done 
it  would  not  be  necessary  to  do  anything 
more  for  another  period  of  fifteen  years, 
when  the  survivors  might  again  elect  trus- 
tees. There  was  nothing  in  the  nature  of  a 
religious  society  or  collective  body  sustaining 
church  services  or  fulfilling  any  of  the  pur- 
poses of  such  society  for  many  years  before 
the  bill  was  filed,  and  we  conclude  that  the 
court  erred  in  establishing  the  right  of  the 
defendants,  assuming  to  constitute  the  chnrch, 
to  the  fund  in  question." 

In  the  reported  case  it  is  held  that  when  a 
church  has  been  abandoned  for  a  period  of 
about  fifteen  years,  and  has  not  been  recog- 
nized by  the  annual  conference  for  the  same 
length  of  time,  and  is  no  longer  used  for  the 
purposes  for  which  it  was  designed,  and  the 
society  performs  none  of  the  functions  of  a 
religious  society,  the  occasional  use  of  the 
church  as  a  convenient  place  for  some  reli- 
gious service  does  not  operate  to  keep  alive 
the  society. 

The  omission  of  the  members  of  a  religious 
society  to  hold  a  meeting  for  a  period  of  »ix 
months,  or  even  for  a  much  longer  time,  does 
not  show  the  extinction  of  the  society.  Oakes 
V  Hill,  14  Pick.  (Mass.)  442.  So  the  omis- 
sion for  two  years  to  hold  a  meeting  for 
parochial  purposes  and  to  choose  officers  has 
been  held  not  to  operate  as  a  dissolution  of  a 
religious  society.  Lynde  v.  Hill,  14  Pick. 
(Mass.)  447,  note.  And  the  omission  of  a 
duly  organized  parish  to  elect  the  annual  offi- 
cers does  not  necessarily  operate  as  a  dissolu- 
tion of  the  parish.  Tobey  v.  Wareham  BanK, 
13  Mete.  (Mass.)  440. 

The  fact  that  an  election  of  officers  is  not 
held  at  the  time  designated  therefor  does  not 
import  a  dissolution  of  a  religious  corpora- 
tion, under  the  Kew  York  statute  (Gen. 
Corp.  Law,  §  28;  McKinney's  Consol.  Laws, 
Book  22,  p.  160).  Chevra  Bnai  Israel,  etc. 
T.  Chevra  Bikur  Cholim,  etc  *24  Misc.  189, 
62  N.  Y.  S.  712, 
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The  "Sieto  York  statute  (Religious  Corpora- 
tions Law,  §  16;  McKinney's  Consol.  Laws, 
Book  50,  p.  41)  provides  in  part  as  follows: 
"Such  incorporated  governing  body  [viz.,  a 
diocesan  convention,  presbytery,  classis,  syn- 
od, annual  conference,  or  other  ecclesiastical 
governing  body  having  jurisdiction  over  sev- 
eral churches]  may  decide  that  a  church, 
parish,  or  society  in  connection  with  it  or 
over  which  it  has  ecclesiastical  jurisdiction, 
has  become  extinct,  if  it  has  failed  for  two 
consecutive  years  next  prior  thereto,  to  main- 
tain religious  services  according  to  the  dis- 
cipline, cu^oms  and  usages  of  such  govern- 
ing body,  or  has  had  less  than  thirteen 
resident  attending  members  paying  annual 
pew  rent,  or  making  annual  contribution 
toward  its  support,  or  in  case  a  parish  of  the 
Protestant  Episcopal  Church,  if  such  parish 
had  ceased  for  two  consecutive  years  next 
prior  thereto,  to  have  a  sufficient  number  of 
men  qualified  to  elect  or  to  serve  as  wardens 
and  vestrymen  therein,  and  may  take  pos- 
session of  the  temporalities  and  property  be- 
longing to  such  church,  parish  or  religious 
society,  and  manage  the  same;  or  may,  in 
pursuance  of  the  provisions  of  law  relating  to 
the  disposition  of  real  property  by  religious 
corporations,  sell  or  dispose  of  the  same  and 
apply  the  proceeds  thereof  to  any  of  the 
purposes  to  which  the  property  of  such 
governing  religious  body  is  devoted,  and  it 
shall  not  divert  such  property  to  any  other 
object.  And  for  the  purposes  of  obtaining  a 
record  title  to  the  land  and  the  church  ed- 
ifice, or  other  buildings  thereon,  by  such 
incorporated  governing  body,  the  surviving 
trustee  or  trustees  of  said  extinct  chuch,  or 
if  there  be  no  surviving  trustee  then  a  sur- 
viving member  of  said  extinct  church,  may, 
without  a  consideration  being  paid  therefor 
by  such  incorporated  governing  body,  convey 
to  it  said  land  and  church  edifice,  or  other 
buildings  thereon,  subject,  however,  to  an 
order  of  the  supreme  or  county  court  based 
upon  a  petition  reciting  that  said  church  has 
become  extinct;  the  names  of  its  surviving 
trustee  or  trustees,  and  the  names  of  its 
members,  who  must  have  given  their  consent 
to  the  making  of  said  conveyance."  Tlie 
failure  to  maintain  religious  services  men- 
tioned in  that  statute  does  not  mean  an  en- 
forced failure  due  to  the  mandate  of  the 
presbytery  itself.  It  implies  rather  an  in- 
ability to  carry  on  the  ordinary  services  by 
reason  of  diminished  income  and  att^idance 
and  similar  causes.  It  clearly  is  not  designed 
to  authorize  an  enforced  extinction  by»  a 
decree  of  the  presbytery  assuming  to  dissolve 
the  church,  by  which  the  presbytery  compels 
a  nonuser  of  the  property  by  a  corporation 
which  is  in  active  being,  containing  at  least 
ninety-four  active  members,  one-half  of  whom 
vote  against  dissolution,  and  then  by  reason 


of  such  nonuser  for  a  period  of  two  years, 
asserts  the  right  itself  to  appropriate  and 
use  the  corporate  real  estate.  Westminster 
Presb.  Church  v.  New  York  Presbytery,  211 
N.  Y.  214,  105  N.  E.  199,  motion  for  rcar<7- 
ument  denied  212  N.  Y.  552,  106  N.  E.  1044, 
reversing  judgment  152  App.  Div.  949,  137 
N.  Y.  S.  1148,  and  in  eflfect  werruling  142 
App.  rWv.  855,  127  N..Y.  S.  836,  142  App. 
Div.  876,  127  N.  Y.  S.  861,  which  reversed 
67  Misc.  317,  122  N.  Y.  8.  309.  It  has  there- 
fore been  held  that  a  presbytery  could  not 
by  dissolving  the  ecclesiastical  organization 
in  and  of  a  church  dissolve  the  corporation 
considered  as  a  legal  entity ;  that  it  could  not 
declare  the  church  extinct  under  the  provi- 
sions of  the  foregoing  section  and  thereby 
deprive  the  corporation  and  its  trustees  of 
the  title  to  and  possession  of  the  church 
property  but  that  the  latter  would  continue 
to  hold  the  property  "subject  to  denomina- 
tional purposes,  notwithstanding  the  dissolu- 
tion of  the  spiritual  church."  Westminster 
Presb.  Church  v.  New  York  Presbytery,  su- 
pra; New  York  Presbytery  v.  Westminster 
Presb.  Church,  etc.  222  N.  Y.  306,  118  N.  E. 
800.  In  the  case  first  cited,  the  court  said: 
"The  law  of  the  state  of  New  York  prescrib- 
ing, as  it  has  done  ever  since  1876,  that  the 
temporalities  of  a  religious  corporation  shall 
bo  administered  in  accordance  with  denom- 
inational usage,  contemplates  the  coexistence 
of  a  church  in  the  spiritual  sense  and  a 
church  in  the  legal  sense,  working  together 
toward  the  same  beneficent  ends.  When, 
however,  the  superior  governing  body  having 
authority  over  the  ecclesiastical  organization 
decrees  its  dissolution,  there  still  remains 
the  legal  entity — ^that  is  to  say,  the  trustees 
of  the  corporation  are  left  in  charge  of  its 
property,  but  without  any  spiritual  body  to 
maintain  services  or  carry  on  religious  work 
therein.  The  church  as  a  legal  corporate 
entity  remains;  the  church  in  a  spiritual 
sense  is  dissolved  and  gone.  What  becomes 
the  duty  of  the  trustees  under  such  circum- 
stances? They  hold  the  property  subject  to 
denominational  uses,  notwithstanding  the  dis- 
solution of  the  spiritual  church.  The  presby- 
tery cannot  oust  them  from  office  by 
dissolving  the  spiritual  church.  It  may» 
however,  by  virtue  of  ita  control  in  eccle- 
siastical matters,  insist  that  the  trustees 
continue  to  administer  the  property  for  de- 
nominational purposes,  and  if  they  fail  to 
do  80,  undoubtedly  it  would  have  a  standing 
in  a  court  of  equity  to  enforce  action  on  the 
part  of  the  trustees  to  that  end.  ...  In 
the  opinion  of  the  appellate  diyision  it  is 
said:  'We  must  accept  without  questioning 
the  resolution  of  the  presbytery  dissolving 
the  church  as  a  religious  body.  Thereafter 
the  trustees  and  other  rebellious  members 
of  the  congregation  could  not  administer  the 
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property  of  the  congregation  "in  accordance 
'with  the  discipline,  usages,  laws  and  book  of 
government"  of  the  church,  for  they  instantly 
ceased  to  be  such  trustees  and  members  re- 
spectively, and  it  was  their  duty  to  accept 
letters  of  dismission  and  become  commu- 
nicants of  some  other  congregation  of  the 
same  denomination.'  I  cannot  agree  with  the 
proposition  that  the  trustees  of  the  corpora- 
tion instantly  ceased  to  be  such  by  reason 
of  the  dissolution  of  the  church  by  the  pres- 
bytery. They  still  remained  in  law  trustees 
of  the  real  estate  and  were  obligated  at  all 
events  to  care  for  that  property  pending  a 
determination  as  to  its  future  administration 
by  other  trustees,  if  others  should  thereafter 
be  appointed  or  elected  whose  duty  it  would 
be  to  administer  the  property  in  accordance 
with  denominational  usage.  The  error  which, 
as  it  seems  to  me,  pervades  the  disposition 
made  of  this  case  in  the  courts  below,  is  the 
idea  that  the  presbytery  could  take  away 
from  the  Westminster  Presbyterian  Church 
of  West  Twenty-third  Street  all  authority  and 
control  of  its  trustees  over  its  real  property, 
and  by  hostile  action  appropriate  that  prop- 
erty to  such  uses  as  it  saw  fit  without  any 
legal  proceeding  to  that  end,  and  wholly  by 
the  exercise  of  the  ecclesiastical  jurisdiction 
of  the  presbytery.  This  view  might  be  cor- 
rect if  the  statute  permitted  the  dissolution 
of  the  corporation  as  distinguished  from  the 
dissolution  of  the  church  by  the  mandate  of 
the  presbytery;  but,  as  has  already  been 
pointed  out,  under  the  law  the  presbytery 
has  no  power  to  dissolve  the  corporation." 

Where  it  appeared  that  the  wardens  and 
vestrymen  of  a  religious  society  never  met, 
and,  so  far  as  was  discoverable,  no  service 
was  ever  held  and  its  superior,  the  diocesan 
convention,  authorized  the  bishop  to  pro- 
nounce it  extinct,  which  he  did,  it  was  held 
that  this  was  not  evidence  of  legal  extinction; 
tiiat  the  corporation  was  moribund,  perchance 
apparently  dead,  but  it  had  legal  existence, 
and  another  could  not  be  formed  with  owner- 
ship of  its  temporalities.  Ludlow  v.  St. 
John's  Church,  144  App.  Div.  207,  130  N.  Y. 
S.  679,  motion  for  reargument  denied  145 
App.  Div.  940,  130  N.  Y.  S.  1118,  reversing 
judgment  68  Misc.  IDO,  124  N.  Y.  S.  75. 

Another  section  of  the  New  York  Eeligious 
Corporations  Law  (§18;  McKimiey's  Con  sol. 
Laws,  Book  60,  p.  45)  provides  in  part  that 
**whenever  any  religious  corporation  shall 
cease  to  act  in  its  corporate  capacity  and 
keep  up  the  religious  services;  it  shall  be 
lawful  for  the  supreme  court  of  this  state, 
upon  the  application  of  a  majority  of  the 
trustees  thereof,  except  in  the  county  of 
New  York,  in  case  said  court  shall  deem  it 
proper  so  to  do,  to  order  and  decree  a  dis- 
solution of  such  religious  corporation,  and  for 
that  purpose  to  order  and  direct  a  sale  and 


conveyance  of  any  and  all  property  bclonging^ 
to  such  corporation,  and  after  providing  for 
the  ascertaining  and  payment  of  the  debt* 
of  such  corporation,  and  the  necessary  costs 
and  expenses  of  such  sale  and  proceedings  for 
dissolution,  so  far  as  the  proceeds  of  such 
sale  shall  be  sufficient  to  pay  the  same;  such 
court  may  order  and  direct  any  surplus  of 
such  proceeds  remaining  after  paying  such 
debts,  costs  and  expenses,  to  be  devoted  and 
applied  to  any  such  religious,  benevolent,  or 
charitable  objects  or  purposes  as  the  said 
trustees  may  indicate  by  their  petition  and 
the  said  court  may  approve."  Under  that 
provision  it  has  been  held  that  the  decree  of 
dissolution  of  a  presbytery,  by  which  it  as- 
sumes to  dissolve  a  Presbyterian  Church,  can 
extend  no  further  than  the  ecclesiastical  or 
spiritual  side  of  that  organization;  for  the 
Religious  Corporations  Law  confers  no  power 
on  such  a  governing  body,  or  anybody  else, 
to  dissolve  a  religious  corporation,  considered 
as  a  legal  entity,  in  the  county  of  New  York. 
That  county  is  expressly  excepted  from  the 
operation  of  the  section.  Westminster  Presb. 
Church  V.  New  York  Presbytery,  211  N.  Y.. 
214,  105  N.  E.  199,  motion  for  reargument 
denied  212  N.  Y.  552,  106  N.  E.  1044;  New 
York  Presbytery  v.  Westminster  Presb. 
Church,  etc.  222*  N.  Y.  305,  111   N.  E.  800. 

Under  the  section  last  quoted  as  contained, 
in  a  former  statute  (Laws  1872,  c.  424)  on  an 
application  by  a  majority  of  the  trustees 
of  an  incorporated  religious  society  for  its 
dissolution,  it  has  been  held  that  no  meeting 
of  the  board  was  necessary  in  o^der  to  auth- 
orize the  application,  and  that  it  was  not 
essential  that  there  should  have  been  a  meet- 
ing of  the  society,  except  to  show  the  court 
that  a  dissolution  was  favored  by  a  majority 
of  the  society.  In  re  Brooklyn  Third  M.  E. 
Church,  67  Hun  86,  21  N.  Y.  S.  1105,  affirmed 
142  N..Y.  638,  37  N.  E.  567.  The  objection 
that  an  order  dissolving  an  incorporated  reli- 
gious society,  imder  this  statute,  was  con- 
trary to,  or  not  authorized  by  the  church 
discipline,  has  been  held  not  to  be  well  taken, 
as  no  church  discipline  can  supersede  the  laws 
of  the  state.  In  re  Brooklyn  Third  M.  E. 
Church,  supra. 

An  early  Neu>  York  statute  (R.  L.  1913, 
0.  60,  §  J.6)  provided  that  whenever  any 
religious  corporation  should  have  been  dis- 
solved by  means'  of  any  nonuser,  or  neglect 
to  exercise  any  of  the  powers  necessary  for 
its  preservation,  it  should  be  lawful  for  the 
religious  society  which  was  connected  with 
the  corporation  to  reincorporate  itself  in  the 
mode  prescribed  by  the  act,  and  that  there- 
upon all  the  real  and  personal  property  which 
had  belonged  to  the  dissolved  corporation  at 
the  time  of  its  dissolution,  should  vest  in  the 
new  corporation,  for  the  said  society.  In 
Irving  First  Soc.  of  M.  E.  Church  v.  Brownellj^ 
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5  Hun  464  it  was  held  that  this  statute  did 
not  require  a  formal  dissolution,  but  spec- 
ified a  neglect  to  exercise  any  of  the  corporate 
powers  necessary  for  its  preservation,  as  in 
fact  a  dissolution,  on  the  happening  of  which 
the  corporation  might  be  revived,  and  that 
the  religious  corporation  involved  in  that 
case  had  become  practically  dissolved  by 
means  of  a  neglect  on  the  part  of  its  members 
to  elect  trustees. 

Where  it  was  claimed  that  a  religious  cor- 
poration had  ceased  to  exist  by  reason  of 
nonuser  or  failure  to  keep  up  religious  serv- 
ices or  a  church  organization,  it  was  held 
that  that  question  could  be  raised  only  by 
the  sovereign  power  to  which  the  corporation 
owed  its  life,  in  some  proceeding  for  that 
purpose,  by  or  in  behalf  of  the  sovereignty 
itself.  In  re  Cutchogue  Congregational 
Church,  etc.  131  N.  Y.  1,  30  N.  E.  43,  affirm- 
ing 59  Hun  618,  13  N.  Y.  S.  140.  Likewise, 
where  it  appeared  that  at  the  annual  election 
of  a  religious  society,  only  one  person  pre- 
sided, whereas  the  statute  (2  R.  L.  214, 
§  36)  required  two,  and  this  irregularity  was 
continued  for  three  years  in  succession,  it 
it^as  held  that  if  this  rendered  the  election 
'void,  the  corporation  was  dissolved,  or  in  a 
situation  to  be  dissolved  by  appropriate  ju- 
<licial  proceedings.  But  this  nonuser  or  mis- 
user, as  a  dissolution  of  a  corporation,  it  was 
held,  could  not  be  taken  advantage  of  in  a 
collateral  way,  but  the  forfeiture  of  the  cor- 
porate right  must  first  have  been  judicially 
declared  in  a  direct  proceeding  by  the  people. 
Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.)  23,  16 
Am.  Dec.  429. 

Can8olidation. 

On  the  organization  and  incorporation  by 
a  church  congregation  of  a  new  church  under 
another  name,  and  the  sale  of  the  old  church 
and  its  property,  the  latter,  as  a  distinct 
church  and  corporation,  ceases  to  exist. 
Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Ch.   (N.  Y.)    186. 

In  the  case  of  In  re  St.  Ambrose  Church, 
4  Pa.  Co.  Ct.  272  a  petition  for  a  decree 
dissolving  a  religious  corporation  and  author- 
izing the  conveyance  and  transfer  of  its 
property,  real  and  personal,  to  another  church, 
set  forth  that  the  churches  were  of  the  same 
denomination;  that  the  latter  church  had 
invited  the  members  of  the  former  church  to 
become  members  of  it,  and  had  formally  re- 
quested the  transfer  of  the  properties j  that 
ihe  members  of  the  former  church  were  gen- 
erally agreed  to  accept  the  invitation;  and 
that  the  vestry  and  congregation  of  the 
church  had,  by  final  resolutions  unanimously 
passed,  agreed  to  dissolve  the  corporation  and 
to  convey  and  transfer  the  property.  The 
court  held  that  it  would  grant  the  decree 


asked  for,  on  proper  adyertiaemeni  of  the 
intention  to  apply  therefor,  in  the  abaenoe  of 
any  objection  then  appearing. 

Under  a  provision  (§  170)  of  the  Book  of 
Discipline  of  the  Methodist  Episcopal  Church 
of  America  a  bishop  presiding  at  an  annual 
conference  has  been  held  to  have  the  power 
to  end  the  existence  of  a  society  by  inten- 
tionally neglecting  to  appoint  a  preacher  to 
it,  and  to  have  the  power  to  unite  two  or 
more  societies  into  one  consolidated  society, 
by  appointing  one  preacher  to  them,  on  which 
act  the  separate  churches  become  extinct  and 
cease  to  exist.  Trinity  M.  £.  Church  v. 
Harris,  73  Conn.  216,  47  Atl.  116,  50  L.R.A. 
636.     Compare  the  reported  case. 

In  Chevra  Bnai  Israel,  etc.  v.  Chevra  Bikur 
Cholim,  etc.  24  Misc.  189,  62  N.  Y.  S.  712, 
it  appeared  that  a  religious  corporation  at- 
tempted to  consolidate  with  another,  which 
consolidation  was  void,  and  it  was  claimed 
that  it  had  not  kept  up  its  separate  or- 
ganization and  separately  exercised  its  cor- 
porate franchise  since  the  date  its  members 
resolved  to  consolidate,  and  hence  had  ceased 
to  be  a  corporation.  But  the  uncontradicted 
proof  showed  that  prior  and  subsequent  to 
the  date  of  the  execution  of  the  consolidation 
agreement,  meetings  of  the  members  of  the 
religious  corporation  were  held,  the  attempted 
consolidation  was  repudiated,  a  committee 
was  appointed  to  demand  from  the  other  the 
return  of  the  property  received  by  it  on  the 
amalgamation,  and  officers  for  the  ensuing 
term  were  elected.  It  was  held  that  under 
these  circumstances  the  religious  corporation 
had  not  ceased  to  exist. 

For  a  discussion  of  the  power  of  the  pres- 
byteries and  assemblies  of  the  Cumberland 
Presbyterian  Church  to  adopt  measures  for 
the  union  of  that  church,  as  a  body,  including 
members  and  temporalities,  with  the  First 
Presbyterian  Church,  which  union,  it  was 
claimed,  was  not  a  mere  union  of  the  two 
societies,  but  wair  a  merger  of  the  one  into 
the  other,  or  an  absorption  of  the  former  by 
the  latter,  which,  it  has  been  said,  was  equiv- 
alent to  a  complete  destruction,  total  ex- 
tinguishment, or  annihilation  of  the  former, 
see  the  following  cases:  Barkley  v.  Hayes, 
208  Fed.  319;  Sanders  v.  Baggerly,  96  Ark. 
117,  131  S.  W.  49;  Permanent  Committee  of 
Missions,  etc.  v.  Pacific  Synod,  etc.  157  Cal. 
105,  106  Pac.  395;  Ramsey  v.  Hicks,  17.4  Ind. 
428,  91  N.  E.  344,  92  N.  E.  164,  30  L.ILA. 
(N.S.)  665;  Ramsey  v.  Hicks,  44  Ind.  App. 
490,  87  N.  E.  1091,  89  N.  E.  597 ;  Boyles  v. 
Roberts,  222  Mo.  613,  121  S.  W.  805;  U.  S. 
First  Presb.  Church  v.  Cumberland  Preab. 
Church,  34  Okla.  503,  126  Pac  197;  Landrith 
V.  Hudgins,  121  Tenn.  556,  120  S.  W.  783; 
Clark  V.  Brown  (Tex.)  108  S.  W.  421.  In 
Permanent  Committee  of  Missions,  etc  v. 
Pacific  Synod,  etc.  supra,  the  court  said  with 
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respect  to  that  consolidation:  ''But  as  it 
may  be  of  some  importance  in  construing  the 
judgment  in  this  case,  we  deem  it  necessary 
to  say  that  in  our  opinion  no  such  conse- 
quences ensue.  Each  particular  church,  each 
presbytery  and  each  synod,  established  by  the 
Cumberland  Church,  retains  its  individual 
and  separate  integrity  and  existence  and  its 
property  rights,  after  the  union  as  fully  as 
before,  until  and  unless  some  change  is  made 
by  the  regular  authorities  of  the  united 
church  having  power  to  make  it.  The  main 
difference  in  their  condition  resulting  from 
the  imion,  is  that  they  now  belong  to  a  larger 
body  and  have  relatively  less  influence  and 
power  in  affairs  affecting  the  whole  church. 
The  entire  church  continues  to  exist,  not  sep- 
arately and  distinctively,  indeed,  but  in  union 
and  association  with  the  other  church."  To 
the  same  effect  see  Ramsey  v.  Hicks,  supra, 
wherein  the  court  said:  "Appellants'  counsel 
contended  that  the  general  assembly  of  the 
Cumberland  Church  was  not  vested  with  im- 
plied power  to  merge  that  church  into  another 
body  and  thereby  terminate  its  existence  and 
effect  its  death.  The  assumption  that  a 
union,  consolidation,  merger,  or  whatever  it 
is  pleasing  to  term  the  action  in  question, 
is  the  equivalent  of  death  and  the  cessation 
of  the  organic  functions  of  the  church,  is 
fallacious.  Every  congregation,  presbytery 
and  synod  of  the  church,  with  possibly  some 
changes  of  constituent  membership  and 
geographical  boundaries,  will  continue  its  ex- 
istence and  accustomed  work  without  inter- 
ruption; the  manifest  purpose  of  the  union 
being  not  death  and  disintegration,  but  a 
larger  life,  and,  in  the  opinion  of  the  govern- 
ing body,  a  greater  opportunity  in  carrying 
forward  the  commands  of  the  master  and 
head  of  the  church." 

Reorganization, 

A  section  of  the  New  York  statute  (Re- 
ligious Corporations  Law,  §  09,  subd.  3; 
McKinney's  Consol.  Laws,  Book  50,  p.  71) 
provides  as  follows:  "The  trustees  of  an  in- 
corporated church  to  which  this  article  is 
applicable  shall  have  the  custody  and  control 
of  all  the  temporalities  and  property  belong- 
ing to  the  corporation  and  of  the  revenues 
from  such  property,  and  shall  administer  the 
same  in  accordance  with  the  discipline,  rules, 
usages,  laws,  and  book  of  government  of  the 
religious  denomination  or  ecclesiastical  gov- 
erning body  with  which  the  church  is  con- 
nected, and  with  the  provisions  of  law 
relating  thereto,  for  the  support  and  main- 
tenance of  the  church  corporation  or  provid- 
ing the  members  thereof  at  a  corporate 
meeting  thereof  shall  so  authorize,  of  some 
religious,  charitable,  benevolent,  or  educa- 
tional object,  conducted  by  such  church,  or 


connected  with  it,  or  with  the  denomination 
with  which  it  is  connected,  and  they  shall 
not  use  such  property   or   revenue  for   any 
other  purpose  or  divert  the  same  from  such 
uses."     With  reference  to  that  section,  the 
court  in  New  York  Presbytery^v.  Westminster 
Presb.  Church,  222  N.  Y.  305,"  118  N.  E.  800. 
said:     "It  will  be  noted  that  there  is  a  shift- 
ing of  terms  in  this  provision.     We  think 
tliat  when  this  provision  provides  that  the 
trustees   of    an    'incorporated    church'   shall 
administer  this  property  for  the  support  and 
maintenance   of   'the   church   corporation'   it 
contemplates    and    takes    into    account    the 
purposes  and  needs  of  the  congregation  which 
creates,  perpetuates  and  is  represented  by  the 
corporation  or  legal  entity.    The  term  'incor- 
porated church'  for  the  purposes  of  this  pro- 
vision naturally  suggests  the  entire  church 
as  it  consists  of  the  spiritual  and  legal  bodies 
which  go  to  make  it  up,  and  therefore  the 
support  and  maintenance  of  the  congregation 
is  to  be  regarded.    This  is  the  only  practical 
meaning  that  can  be  given  to  the  provision. 
Only  to  a  limited  extent  can  trustees  admin- 
ister the  church  property  committed  to  their 
custody  and  control  for  the  benefit  simply  of 
the  legal  corporation.    The  body  whose  needs 
in  tlie  main  are  to  be  served  and  supported 
is  the  X!ongregation  which  uses  the  property 
for  worship  and  kindred  religious  or  charit- 
able purposes.     Therefore,  under  normal  cir- 
cumstances there  would  be  no  difficulty  in 
determining   that   the    trustees   of   the   cor- 
poration now  before  us  must  administer  and 
manage  the  church  property  in  such  manner 
as  to  serve  the  needs  and  purposes  of  the 
congregation  connected  with  and  represented 
by   the  corporation.     We   have,   however,   a 
situation  which  is  not  normal  and  usual,  but 
abnormal  and  unusual.    The  Presbytery,  with 
the  approval  and  affirmance  of  the  appellate 
judicatories,  has  dissolved  the  congregation 
which  originally  in  connection  with  the  cor- 
poration    formed    the     West     Twenty-third 
Street  Presbyterian  Church.     It  is  alleged, 
and  we  think  must  be  held,  that  under  the 
circumstances  set  forth  by  the  allegations  of 
the  complaint   this   action  was   lawful  and 
thereby  the  original  congregation  passed  out 
of  existence  and  the  church  property  can  no 
longer  be  administered  for  the  maintenance 
and  support.     In  like  manner  it  is  alleged » 
not  disputed,  and  we  think  must  be  held,  that 
the  same  judicatories  organized  a  new  con- 
gregation known  as  the  West  Twenty-third 
Street  Presbyterian   Church   as   a   successor 
to  the  old  one  and  it  is  now  urged  that  the 
church   property   shall   be   administered   for 
the  maintenance,  support  and  needs  of  this 
congregation.    As  has  been  stated,  this  is  an 
unusual    situation,   but   we   think   that   the 
claim  of  the  Presbytery  in  this  respect  must 
be  sustained  as  at  least  the  only  practical 
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solution  of  the  situation  which  is  presented. 
Unless  this  is  done,  until  some  method  may 
be  found  of  solving  the  general,  unfortunate 
situation,  the  church  property  must  remain 
idle,  for  as  we  have  pointed  out  the  corpora- 
tion has  not  the  right  against  the  will  of  the 
presbytery  to  devote  this  property  to  the 
support  and  needs  of  a  so-called  independent 
church.  The  new  congregation  has  been  or- 
ganized as  a  successor  to  the  old  one  and  as 
such  we  think  it  is  entitled  to  the 'use  of  the 
church  property.  Therefore,  it  will  be  the 
duty  of  the  corporation  having  the  custody 
and  control  of  this  property  under  the  super- 
visions and  orders  of  the  presbytery  and  under 
such  pains  and  penalties  as  may  be  inflicted 
by  a  court  of  equity  for  failure  to  obey  its 
decrees,  to  administer  the  same  for  the  main- 
tenance and  needs  of  the  new  congregation 
and  to  afford  to  the  latter  a  full  and  free 
opportunity  in  accordance  with  the  rules, 
discipline  and  usages  of  the  Presbyterian 
Church,  to  occupy  and  enjoy  said  property 
for  religious  purposes.  We  realize  that  these 
conclusions  do  not  lead  to  a  complete  solution 
of  all  of  the  difficulties  which  have  been 
created  by  the  controversy  before  us.  We 
shall  have  a  corporate  shell  manned  by  hold- 
over trustees  holding  the  title,  rather  naked, 
subject  to  the  rules,  etc.,  of  the  Presbyterian 
Church  at  large  from  which  it  has  attempted 
to  secede,  and  subject  to  the  powers  of  a 
presbytery  to  which  it  is  hostile  for  the 
maintenance,  support  and  needs  of  a  new 
congregation  organized  to  take  the  place  of 
the  one  which  has  been  punished  by  dissolu- 
tion. Those  conditions  do  not  augur  very 
liappy  results,  but  we  believe  we  should  be 
going  beyond  the  questions  fairly  involved 
and  submitted  to  us  in  this  case  if  we  should 
attempt  to  determine  farther  than  we  have 
what  course  would  lead  out  of  these  dif- 
ficulties. The  case  has  been  presented  by  the  ] 
plaintiff  on  the  theory  that  the  defendant  ' 
church  oame  within  the  provisions  of  section 
16  of  the  Religious  Corporation  Law,  and  that 
a  conveyance  of  its  property  by  means  of  a 
trustee  could  be  directed  under  that  section. 
We  hold  now  as  we  did  on  the  first  appeal 
that  that  section  has  no  application  to  the 
facts  of  this  case.  By  the  act  of  the  presby- 
tery in  dissolving  the  former  congregation 
instead  of  bringing  it  back  by  other  disci- 
plinary means  to  a  proper  and  harmonious 
condition,  the  existence  of  a  body  which  might 
have  elected  successors  to  the  present  trustees 
now  holding  over  has  beeii  terminated." 

In  Allen  v.  North  Des  Moines  M.  £.  Church, 
127  la.  96,  4  Ann.  Gas.  267,  102  N.  W.  808, 
109  Am.  St.  Rep.  366,  69  L.R.A.  265,  it 
appeared  that  the  -Prospect  Park  Methodist 
Episcopal  Church  was  organized  and  incor- 
porated in  the  year  1887,  and  obtained  title 


to  the  tract  of  land  mentioned  in  the  plead- 
ings. Encouraged  by  persons  interested  in 
the  values  of  residence  property  in  that 
neighborhood,  and  relying  on  subscriptions 
and  promises  which  eventually  proved  value- 
less, it  erected  a  church  building  out  of  pro- 
portion to  its  financial  ability,  and  incurred 
expenses  beyond  its  power  to  meet.  The 
property  was  heavily  mortgaged,  and  this 
burden,  with  others  incident  to  the  misman- 
agement or  misfortune  attending  the  first 
years  of  the  society's  existence,  proved  too 
great  to  be  removed  or  successfully  carried. 
In  the  year  1899  the  mortgage  was  foreclosed 
for  something  more  than  $5,000,  and,  the 
property  having  been  sold,  and  not  redeemed, 
the  purchaser  took  a  sheriff's  deed.  The  rec- 
ord disclosed  no  fact  or  circumstance  indicat- 
ing that  the  foreclosure  was  a  collusive 
transaction,  or  that  the  corporation  had  any 
agreement,  express  or  implied,  with  the  mort- 
gage, for  the  repurchase  of  the  property. 
The  loss  of  the  title  left  the  soci^y  wholly 
without  assets.  As  was  quite  sure  to  be  the 
case  in  organizations  which  depended  solely 
on  voluntary  good  will  offerings  for  income 
and  support,  an  excessive  indebtedness  proved 
an  insurmountable  obstacle  to  prosperity  and 
growth.  At  the  end  of  some  thirteen  years' 
effort,  the  society  found  itself  without  a 
church  building,  and  without  means  or  ability 
to  obtain  another,  or  to  pay  its  outstanding 
obligations.  Its  assets  had  been  wholly 
eliminated.  It  had  neither  property,  money, 
nor  franchises  which  creditors  could  subject 
to  their  claims.  There  was  nothing  to  indi- 
cate that  its  members  had  not  contributed  tx) 
the  full  extent  of  their  ability  and  duty  under 
the  circumstances.  Its  corporate  organization 
even  had  ceased  to  be  available  for  the  soci- 
ety's future  needs,  because  the  existence  of 
its  indebtedness  and  the  discredit  attaching 
to  its  failures  in  the  past  were  quite  sure 
to  paralyze  every  effort  to  enlist  the  help, 
support,  and  sympathy  which  were  essential 
to  success.  Under  this  stress  it  was  deter- 
mined to  disband  the  old  organization,  and 
from  its  membership,  with  such  others  as 
could  be  induced  to  co-operate,  endeavor  to 
create  a  new  one.  This  was  done.  The  new^ 
organization  was  made  4ip  largely  from  the 
old  members,  but  with  a  new  list  of  officials, 
and  incorporated  as  the  North  Des  Moines 
Methodist  Episcopal  Church.  The  owner  of 
the  church  property  under  the  sheriff's  deed, 
finding  it  an  imdesirable  and  profitless  asset, 
consented  to  sell  it  for  less  than  one-half  the 
mortgage  debt  for  which  it  had  been  sold, 
and  the  new  corporation  purchased  it.  The 
court  said:  "The  one  question  to  be  consid- 
ered is  whether  the  reorganized  North  Des 
Moines  Church  is  a  mere  continuation  of  the 
old  corporation  under  a  new  name,  or  is  a 
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new   corporation,   which   is   under  no  legal 
liability   for   the    debts    of    its    predecessor. 
That  the  members  or  some  of  the  members 
of  an  insolvent  or  dormant  corporation  may 
organize  a  new  corporation  for  the  promotion 
of  the  same  purposes  to  which  the  old  one 
is    dedicated    without    becoming    chargeable 
with    its   debts   or    obligations    is   too   well 
settled  for  dispute.    On  the  other  hand,  it  is 
equally  well   settled   that   the  mere   change 
in  the  name  of  a  corporation  has  no  effect 
upon  its  legal  status  or  upon  the  rights  of 
creditors.    Among  corporations  organized  for 
business  purposes  it  has  been,  and  still  is,  a 
matter  of  most  frequent  occurrence  that  in 
the  initial  struggle  for  existence  they  become 
hopelessly    insolvent.      Under    such    circum- 
stances the  organization  of  a  new  corporation 
to  build^  if  possible,  a  successful  business  on 
the  ruins  of  the  old  is  entirely  legitimate, 
whetlier  considered  as  a  proposition  of  law 
or  of  morals.    The  fact  that  the  new  organiza- 
tion embraces  the  old  membership  Is  immate- 
rial, and  in  itself  affords  no  reason  why  it 
should  be  held  liable  for  the  debts  of  the  old 
corporation.     .    .     .    There  can  be  no  doubt 
in  the  present  case  that  the  incorporators  of 
the   North   Des   Moines   Church   intended   to 
create  a  new  and  independent  organization, 
which    should   not   be   chargeable    with   the 
debts  of  the  Prospect  Park  Church.     Their 
legal  right  to  perfect  such  an  organization 
is   also   clear.     If,   then,   their   organization 
was  in  regular  statutory  form,  and  no  fraud 
was  practiced  upon  the  plaintiff  as  a  creditor 
of  the  old  corporation,  the  conclusion  of  the 
trial  court  must  be  upheld  as  correct.    .     .    . 
In  none  of  the  circumstances  of  the  case  do 
we  discover  anything  on  which  a  charge  of 
fraud  may  be  justly  predicated.     It  ia  true, 
we  have  said  the  new  church  is  principally 
made  up  from  the  •  membership  of  the  old; 
that  it  is  affiliated  with  the  same  conference, 
acknowledges  the  same  ecclesiastical  author- 
ity, professes  the  same  faith,   occupies   the 
same  locality,  and  pursues  the  same  general 
policy;  but  these  do  not  constitute  corporate 
identity." 

In  Evenson  v.  Ellingson,  72  Wis.  242,  39 
N.  W.  330,  it  was  held  that  a  statute  (Act  of 
1847,  p.  85)  relating  to  the  organization  of 
religious  corporations  was  so  different  from 
a  later  statute  (K.  S.  1849,  ch.  47),  that  an 
organization  of  the  same  society  under  both 
could  not  exist  at  the  same  time.  So,  it  was 
held  that  the  abandonment  by  a  religious 
society  of  its  organization  under  the  first 
statute  was  an  effectual  surrender  of  its 
corporate  rights  and  privileges  thereunder, 
and  the  enactment  of  the  later  statute  under 
which  the  last  reorganization  of  the  society 
was  made  was  a  sufficient  acceptance  by  the 
state  of  the  surrender. 


BMvning  of  Records. 

The  burning  of  the  records  of  a  religious 
society  does  not  prove  its  dissolution,  since 
the  existence  of  a  corporation  does  not  depend 
on  the  preservation  of  its  records.  Oakes  v. 
Hill,  14  Pick.   (Mass.)  442. 

Unproaperi^  of  Society, 

In  the  case  of  In  re  New  South  Meeting- 
House,  13  Allen  (Mass.)  497,  a  petition  was 
filed  by  a  majority  in  number  and  interest  of 
the  members  of  a  corporation  established  as  a 
parish  or  religious  society,   praying  that  it 
might  be  dissolved,  and  a  receiver  of  its  prop- 
erty  and   assets   appointed,  who  might   sell 
the  real  estate  and  distribute  the  proceeds 
after   the   payment    of   debts   and   expenses, 
among  the  members.     This  was  opposed  by 
the  minority.    The  court  held  that  the  author- 
ity vested  in  it  by  the  statute  under  which 
the    action    was    brought    (Gen.    St.    c.    68, 
§§  35^39,  which  was  a  re-enactment  of  St. 
1852,   c.   65)    to  decree   a   dissolution   of   a 
corporation  for  reasonable  cause  on  the  ap- 
plication of  a  majority  in  number  or  interest 
of  its  members  did  not  extend  to  religious 
corporations,  having  regard  to  their  peculiar 
nature,'  and  Of  the  rights  and   interests  of 
their    members    in    the    corporate    property. 
The  court  further  held  that,  giving  the  aver- 
ments and  proofs  offered  in  support  of  the 
petition  full  force  and  effect,  all  that  was 
made   to   appear   was   that    the   number   of 
proprietors  and  of  worshippers  hiring  pews 
in  the  meeting-house  had  i)ecome  greatly  re- 
duced; that  the  corporation  had  incurred  a 
debt  of  a  considerable  amount,  which  it  had 
no  available  means  to  pay ;  that  its  necessary 
expenditures  for  the  support  of  public  wor- 
ship exceeded  its   income;    that  the   church 
edifice  was  out  of  repair,  and  would  require 
an  outlay  of  money  to  put  it  in  a  convenient 
and  safe  condition,  and  that  there  was  no 
probability  that,  if  repaired,  it  could  here- 
after be  advantageously  used  for  public  wor- 
ship.   These  facts,  the  court  held,  while  they 
tended  to  establish  the  present  unprosperous 
condition  of  the  parish,  and  the  inexpediency 
of  continuing  to  occupy  the  church  edifice  as 
a  place  of  public  worship,  did  not  show  that 
it  was   either   impracticable   or   inexpedient 
for  the  corporation  to  discharge  the  powers 
and  duties  devolved  on  it,  or  that  the  execu- 
tion of  the  trusts  with  which  it  was  charged 
could  not  be  successfully  continued.    Accord- 
ingly the  court  held  that  the  petitioners  had 
failed  to  sustain  the  burden  resting  on  them 
of  making  out  a  clear  case  of  the  inexpediency 
and  impracticability  of  a  longer  continuance 
of  the  trusts  which  were  vested  in  the  cor- 
poration, in  order  to  enable  them  to  ask  that 
its  existence  should  be  terminated  and  the 
property  diverted  to  other  uses. 
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Constitutional  I<aw  —  Self-exeoutins 
Provisions  ^-  Taxation  of  Patented 
Mines. 

Const,  art.  10,  §  1,  as  amended  in  Movember, 
1902  (see  St.  1901,  p.  136),  declared  that  the 
legislature  should  provide  a  uniform  and 
equal  rate  of  assessment  and  taxation  to  se- 
cure a  just  valuation  of  real  and  personal 
property,  mining  claims,  etc.,  and  that  the 
acreage  of  patented  claims  should  be  assessed 
at  the  valuation  of  $10  per  acre.  St.  1905, 
c.  58,  provided  for  the  assessment  of  patented 
mines  at  such  valuation.  Article  10.  §  1,  as 
amended  in  1906  (see  St.  1907,  p.  601),  pro- 
vided that  patented  mining  claims  should  be 
assessed  at  not  less  than  $500,  except  when 
$100  in  labor  has  been  actually  performed  on 
such  mine  during  the  year,  in  addition  to  the 
tax  on  the  net  proceeds,  and  no  legislation 
was  passed  pursuant  to  such  provision  until 
1913.  It  is  held  that  the  constitutional 
amendment  of  1906  was  self -executing  at  least 
as  to  the  provision  for  taxation  of  patented 
mines,  and  absolutely  nullified  the  statute  of 
1905,  so  that  an  assessment  thereunder  in 
1909  was  invalid. 

[See  note  at  end  of  this  case.] 

Repeal  of  Statutes  by  Constitutional 
Provision. 

Statutes  may  be  nullified,  in  so  far  as  fu- 
ture operation  is  concerned,  by  the  constitu- 
tion as  well  as  by  statute,  as  the  constitution 
is  "the  direct,  positive,  and  limiting  voice  of 
the  people,  and  may  establish  a  policy,  fix  a 
limit  to  legislation  on  a  given  subject,  or  pro- 
hibit specified  acts  as  being  performed  by 
public  servants. 

Constrnction  of  Constitutional  Pro- 
visions. 

The  object  of  construction,  as  applied  to  a 
written  constitution,  is  to  give  effect  to  the 
intent  of  the  people  in  adopting  it,  which  in- 
tent is  to  be  found  in  the  instrument  itself,  as 
it  is  to  be  presumed  that  language  has  been 
employed  with  sufficient  precision  to  convey  it, 
and,  unless  it  appears  that  the  presumption 
does  not  hold  in  the  particular  case,  nothing 
will  remain  but  to  enforce  it. 

Taxation  —  Patented  Minos  —  Con- 
strnction of  Constitution. 

Under  Const,  art.  10,  §  1,  as  amended  in 
1906  (see  St.  1907,  p.  501),  to  provide  that, 
as  to  unpatented  mines  and  mming  claims, 
the  proceeds  alone  should  be  assessed  and 
taxed,  and  that  patented  claims  shall  be 
assessed  at  not  lees  than  $500,  except  when 
$100  in  labor  has  been  actually  performed 
thereon  during  the  year,  in  addition  to  the 
tax  upon  the  net  proceeds,  a  patented  mine 


cannot  be  assessed  at  less  than  $500  if  na 
labor  has  been  performed,  and  a  patented 
mine  on  which  labor  has  been  performed  ia 
exempt  from  taxation  except  on  the  proceeds 
thereof,  and,  in  the  absence  of  any  aaving- 
clause,  an  assessment  at  $10  per  acre  under 
St.  1905,  c.  58,  pursuant  to  article  10,  §  1,. 
prior  to  the  amendment  of  1906  was  invalid. 

Constitutional    Law    —    Self-executins 
Provisions  —  General  Prinoiples. 

Prohibitory  provisions  in  a  constitution  are 
usually  self-executing  to  the  extent  that  any- 
thing done  in  violation  of  them  is  void,  and 
no  legislation  is  required  to  execute  such 
provision;  but  they  are  not  self -executing 
when  they  merely  indicate  principles  without 
laying  down  rules  by  which  they  may  be 
given  the  force  of  law. 

[See  note  at  end  of  this  case.] 

Same. 

In  determining  when  a  constitutional  provi- 
sion is  self-executing,  there  is  a  distinction 
between  a  declarative  limitation  of  legislative 
power  on  a  given  subject,  within  which  legis- 
lation may  or  should  be  enacted,  and  positive 
constitutional  inhibition  which  no  legislative 
act  can  relieve  or  modify:  the  former  might 
require  future  legislation;  the  latter  must,, 
from  its  nature,  be  self -executing. 

[See  note  at  end  of  this  case.] 

Taxation  —  Assessment  Contrary  t» 
Constitution  —  Validity  of  Tax  Sale. 

Where  an  assessment  on  a  patented  mining 
claim  at  $10  per  acre  under  St.  1906,  c.  58, 
expressly  following  Const,  art.  10,  §  1,  aa 
amended  in  1902  (see  St.  1901,  p.  136),  was 
void  under  the  amendment  of  that  section  in 
1906  (see  St.  1907,  p.  501),  providing  for  an 
assessment  of  such  claims  at  $500,  with  cer- 
tain exceptions  as  to  labor  performed,  etc., 
the  tax  sale  under  the  assessment  was  void. 

Xiimitation  of  Actions  —  Aotion  to  Be- 
oover  Mining  Claim  —  Interruption 
of  Statute* 

Rev.  Laws,  §  4946,  provides  that  civil  ac- 
tions can  only  be  commenced  within  the  pe- 
riods prescribed  in  the  act,  after  the  cause 
of  action  has  accrued,  except  where  different 
limitation  is  prescribed  by  statute.  Section 
4951  provides  that  no  action  to  recover  a 
mining  claim  shall  be  maintained  unless 
plaintiff  was  seized  or  possessed  thereof  with- 
in two  years  before  the  commencement  of  such 
action,  defining  occupation  and  adverse  pos- 
session, and  extending  the  provisions  of  the 
act  applicable  to  other  real  estate  to  mining 
claims,  provided  that  in  such  application 
"two  years"  shall  be  intended  when  **five 
years"  is  used,  and  section  4952  provides  that 
no  cause  of  action  to  recover  real  property 
shall  be  effectual,  unless  the  person  prosecut- 
ing the  action  was  seized  or  possessed  of  the 
premises  within  "five  years"  before  action 
was  commenced,  and  section  4966  provides 
that,  if  one  entitled  to  commence  an  action  to 
recover  real  property  shall  be  a  minor,  the 
time  of  disability  is  no  part  of  the  time 
limited  for  the  commencement  of  such  actions, 
which  may  be  commenced  within  two  years 
after  the  removal  of  disability.  It  is  held 
that,  by  interpolation,  section  4951  was  to  be 
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read  as  if  providing  that,  if  a  person  to  whom 
an  action  to  recover  a  mining  claim  accrues 
is  a  minor,  the  period  of  disability  shall  not 
be  part  of  the  time  limited  for  the  commence- 
ment of  such  action,  which  may  be  commenced 
within  two  years  after  the  disability  ceases. 

Constrbiction  of  Statute  of  Idmitationi. 

The  statute  of  limitations,  like  any  other 
statute,  is  to  be  construed  according  to  the 
manifest  intention  of  the  legislature,  and,  in 
ascertaining  such  intention,  the  language  used 
should  be  construed,  if  possible,  according  to 
the  usual  meaning  of  the  words  used. 

Beoodents'  Estates  —  Time  of  Vesting 
of  Title  to  Realty. 

Under  the  statutory  provisions  and  proce- 
dure relative  to  the  estates  of  decedents,  the 
title  to  real  estate  vests  in  the  heirs  and 
devisees  at  the  moment  of  the  death  of  the 
testator  or  intestate,  subject  only  to  the 
right  of  possession  of  the  executor  or  admin- 
istrator under  Kev.  Laws,  §  5950,  for  the 
payment  of  the  debts  and  expenses  of  ad- 
ministration, with  the  right  in  the  adminis- 
trator to  possession  until  the  estate  is  set- 
tled or  delivered  over  to  the  parties  en- 
titled by  the  order  of  the  probate  court. 

liLmitatioii  of  Aotiona  —  Trustee  and 
Cestui  Que  Trust. 

Whenever  the  right  of  action  in  a  trustee 
with  tlie  legal  title  is  barred  by  limitations, 
the  right  of  the  cestui  que  trust  is  also  barred, 
but,  if  the  legal  title  be  in  the  cestui  que 
trust,  the  statute  of  limitations  which  might 
run  against  the  trustee  will  not  constitute  a 
bar  against  the  cestui  if  he  be  under  disability. 

I>eeedeats'  Estates  —  Action  by  Heirs 
to  Recover  Realty. 

Where  an  administrator  or  executor  has 
been  appointed,  and  the  estate  is  in  the  course 
of  probate,  it  is  the  right  of  the  heirs  to 
maintain  an  action  as  against  third  persons 
for  the  possession  of  the  realty. 

Executors  and  Administrators  —  Exec« 
ntor  as  Tmstee  *  Statute  of  Limita- 
tions. 

Under  Kev.  Laws,  §  5911,  providing  that 
every  person  to  whom  letters  testamentary  or 
of  administration  shall  have  issued  shall 
execute  a  bond  with  a  penalty  not  less  than 
the  value  of  the  personal  property,  including 
rents  and  profits,  and  may  be  required  to 
give  an  additional  bond  whenever  tlic  sale 
of  realty  is  ordered,  the  relationship  of  trus- 
tee and  cestui  que  trust  between  the  executor 
or  administrators  and  the  heirs  is  not  created 
in  so  far  as  the  same  might  apply  to  the 
realty  of  an  estate,  so  that  the  rule  that  a 
statute  of  limitations  running  against  a  trus- 
tee holding  the  legal  title  to  realty  runs  also 
against  the  cestui  does  not  apply. 

Idmitation  of  Actions  —  Action  to  Re* 
cover  Minins  Claiau 

Under  Act  Cong.  July  26,  1866,  c.  262,  14 
Stat.  252,  providing  for  the  patenting  of  min- 
ing claims.  Rev.  Laws,  §  4951,  providing  that 
no  action  to  recover  mining  claims  shall  be 
maintained  unless  plaintiff  or  those  under 
whom  he  claims  was  seized  or  possessed  of 
«uch  claim  within  two  years  before  the  com- 
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mencement  of  such  action,  and  section  4062, 
providing  that  no  cause  of  action  upon  title 
to  real  property  shall  be  effectual  unless 
the  person  prosecuting  the  action  was  seized 
or  possessed  of  the  premises  in  question  within 
five  jrears  before  the  commission  of  the  act  in 
respect  in  which  the  action  is  prosecuted,  and 
section  4063,  referring  to  mining  claims  as 
such,  enacted  subsequent  to  the  federal  stat- 
ute, applied  to  patented  as  well  as  unpat- 
ented mining  claims,  and  an  action  to  recover 
a  patented  claim  must  be  commenced  within 
two  years  from  the  time  when  plaintiff  was 
seized  or  possessed  of  such  claim. 

Same. 

Minor  heirs  of  one  who  had  duly  patented 
a  mining  claim  were  entitled  to  notice  of  the 
hostile  character  of  defendant's  possession, 
which  notice  could  not  be  given  them  until 
they  were  capable  in  law  of  receiving  it;  so 
that,  under  the  statute  (Rev.  Laws,  §  4951 
et  seq.),  they  might  commence  an  action  to 
recover  it  within  two  years  after  majority, 
when  they  were  chargeable  with  notice. 

Appeal  and  Error  «»  Federal  Question. 

To  suggest  or  set  up  a  federal  question  for 
the  first  time  in  a  petition  for  rehearing  in 
the  highest  court  of  the  state  is  not  in  time. 

Same. 

In  an  action  to  quiet  title  to  a  mining 
claim  and  mill  site  claimed  under  a  United 
States  patent  duly  recorded,  where  the  agreed 
statement  of  facts  asserted  defendant's  ad- 
verse possession  under  a  certificate  of  tax 
sale,  and  precluded  the  idea  of  plaintiff's 
possession,  the  court's  assertion  that  plaintiff 
had  never  taken  possession  was  within  the 
record,  epecially  Vhere  the  judgment  for  de- 
fendant did  not  turn  upon  such  assertion,  and 
a  petition  for  a  writ  of  error  to  the  United 
estates  Supreme  Court  on  the  ground  that  the 
court's  opinion  raised  a  f^eral  question 
would  be  denied. 

Appeal  from  Third  Judicial  District  Court, 
Eureka  county:  Bbben,  Judge. 

Action  by  Mary  Wren,  administratrix,  et 
al.,  plaintiffs,  against  Thomas  Dixon,  defend- 
ant. Judgment  for  defendant.  Plaintiffs  ap- 
peal.   Modified. 

[174]  Thomas  Wren  died  on  the  8th  day 
of  February,  1904,  leaving  a  widow  and  two 
minor  children.  At  the  time  of  his  death 
he  was  the  owner  in  fee  simple  of  a  mining 
claim  and  mill  site  situated  in  the  Mount 
Hope  mining  district.  Eureka  County,  Neva- 
da, known  as  the  Gkx>d  Hope  mining  claim 
and  mill  site.  Title  to  this  property  was  in 
the  said  Thomas  Wren,  deceased,  at  the  time 
of  his  death,  by  United  States  patent  issued 
to  him  by  the  government  and  bearing  date 
of  February  16,  1886.  This  patent  was  duly 
recorded  in  the  recorder's  office  in  the  county 
of  Eureka  on  the  2d  day  of  February,  1911. 

Upon  the  death  of  the  said  Thomas  Wren, 
his   last  will  and   testament  was   duly  ad- 
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mitted  to  probate  in  the  district  court  of  the 
Second  judicial  district  in  and  for  Washoe 
County;  and  on  the  18th  day  of  March,  1904, 
Mary  Wren,  widow  of  the  deceased,  was  duly 
appointed  and  qualified  as  administratrix  of 
the  said  last  will  and  testament,  and  ever 
since  the  last-named  date  she  has  been  and 
is  now  the  duly  appointed,  qualified,  and  act- 
ing administratrix  of  said  estate,  which  said 
estate  has  never  been  closed,  and  the  same 
is  now  pending  in  the  district  court. 

In  1909  the  assessor  of  Eureka  County  as- 
sessed the  Good  Hope  mining  claim  and  mill 
site  to  the  estate  of  Thomas  Wren,  deceased, 
at  the  rate  of  $10  per  acre,  under  the  stat- 
utes of  Nevada  as  enacted  by  the  session  of 
the  legislature  of  1905.  The  amount  of  taxes 
accruing  thereon  and  payable  to  the  county 
by  reason  of  such  assessment  was  $11.85. 
It  is  admitted  that  the  administratrix  of  the 
estate  of  Thomas  Wren,  deceased,  failed  and 
neglected  to  pay  the  taxes  levied  under  the 
assessment,  [175]  and  thereupon  the  treas- 
urer and  ex  officio  tax  receiver  of  the  county 
of  Eureka  advertised  the  property  as  delin- 
quent in  the  payment  of  taxes,  and  later  sold 
the  property  to  defendant  here,  Thomas  Dix- 
on, who  paid  the  tax  and  costs  and  expenses 
tliereof  and  received  from  the  tax  receiver 
a  certificate  of  sale.  It  is  admitted  that 
during  the  period  of  redemption  after  the 
issuance  of  the  certificates  of  sale  neither 
the  administratrix  of  the  estate  of  Thomas 
Wren,  deceased,  nor  any  person  acting  for  or 
in  behalf  of  the  minor  heirs  of  said  estate, 
redeemed  the  property. 

On  the  20th  day  of  July,  1910,  the  county 
of  Eureka  made  and  executed  and  delivered 
to  Thomas  Dixon,  the  defendant  here,  its  tax 
deed  for  the  patented  mine  known  as  the 
Good  Hope  mining  claim  and  mill  site,  prop- 
erty of  Thomas  Wren,  deceased,  and  a  part 
of  his  estate. 

It  is  admitted  that  in  so  far  as  the  tax 
sale  and  proceedings  thereunder  were  con- 
cerned, such  were  regular  except  as  they  may 
liave  been  afl'ected  by  the  constitutional 
amendment  of  1906. 

Immediately  after  the  receipt  by  the  said 
Thomas  Dixon,  defendant  herein,  of  the  cer- 
tificate of  sale  of  the  Good  Hope  mining 
claim  and  mill  site  in  the  year  1909,  he  en- 
tered into  possession  of  the  patented  mine 
and  mill  site;  and  it  is  admitted  that  he  has 
remained  in  actual,  continued,  open,  noto- 
rious, and  exclusive  possession  thereof,  claim- 
ing the  same  adverse  to  all  persons,  said 
entry  and  possession  dating  from  the  month 
of  January,  1910. 

It  is  admitted  that  during  the  years  1910, 
1911,  1912,  and  1914  the  county  assessor  as- 
sessed this  porperty,  consisting  of  a  patented 
mining  claim  and  mill  site  to  the  defendant 
herein  in  the  manner  provided  by  law,  and 


that  the'  defendant  paid  all  the  taxes  bo 
levied  and  assessed  against  this  property  for 
the  years  1910,  1911,  1912,  and  1914,  to  the 
county  treasurer  of  Eureka  County. 

Xt  is  admitted  that  Mary  Wren,  adminis- 
tratrix of  the  [176]  estate  of  Thomas  Wren^ 
Thomas  Wren,  Jr.,  and  Marie  Wren  are  the 
heirs  at  law  of  the  said  Thomas  Wren,  de- 
ceased, and  that  the  said  Marie  Wren  and 
Thomas  Wren,  Jr.,  were  at  the  time  of  the 
death  of  Thomas  Wren,  and  were  at  the  time 
of  the  commencement  of  this  'action,  minors. 

This  action  was  commenced  in  the  district 
court  of  the  Third  judicial  district  in  and 
for  the  county  of  Eureka  on  July  3,  1914,  by 
Mary  Wren,  as  administratrix  of  the  estate 
of  Thomas  Wren,  deceased,  and  also  by  Mary 
Wren  in  her  individual  capacity,  and  by 
Thomas  Wren,  Jr.,  and  Marie  Wren,  minors, 
by  and  through  their  guardian  ad  Zttem,  Lu 
^.  Thomas.  The  action  was  one  to  quiet  title 
in  the  plaintiffs.  The  case  was  submitted 
to  the  trial  court  on  an  agreed  statement  of 
facts.  Judgment  being  rendered  for  the  de- 
fendant quieting  title  to  the  property  in  him, 
appeal  is  taken  to  this  court  from  that  judg- 
ment. 

Section  1  of  article  10  of  the  constitution 
was  originally,  and  prior  to  1902,  as  follows: 

"The  legislature  shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  provide  such  regulations 
as  shall  secure  a  just  valuation  for  taxation 
of  all  property,  real,  personal,  and  posses- 
sory, excepting  mines  and  mining  elaims,  the 
proceeds  of  which  alone  shall  be  taxed,  and 
also  excepting  such  property  as  may  be  ex- 
empted by  law  for  municipal,  educational, 
literary,  scientific,  religious,  or  charitable 
purposes." 

At  the  legislative  session  of  1899,  and  on 
March  3  of  that  year,  an  amendment  to  this 
section  of  the  constitution  was  proposed  and 
passed  (Stats.  1899,  p.  139),  and  on  March 
6,  1901,  the  same  was  again  passed  by  the 
legislature  (Stats.  1901,  p.  136);  and  at  the 
general  election  in  November,  1902,  it  was 
approved  by  the  people.  This  amendment  to 
section  1  of  article  10  was  as  follows: 

"But  the  acreage  of  patented  mining  claims 
shall  also  be  assessed  at  a  valuation  of  $10 
per  acre." 

[177]  The  legislature  of  1905  passed  an  act, 
section  1  of  which  provides: 

"It  is  hereby  made  the  duty  of  the  asses- 
sors in  the  various  counties  of  the  state  to 
place  upon  the  assessment  rolls  of  their  re- 
spective counties  all  patented  mines  situated 
within  such  counties,  which  mines  shall  he 
assessed  for  taxation  at  the  valuation  placed 
upon  them  by  section  1  of  article  10  of  the 
constitution  of  the  State  of  Nevada,  as 
amended  by  resolution  proposed  and  passed 
at  the  nineteenth  session  of  the  Nevada  Legis- 
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latnre,  March  3,  1899,  agreed  to  and  passed 
at  the  twentieth  session,  March  6,  1001,  and 
approred  by  vote  of  the  people  at  the  general 
election  in  November,  1902."  (Stats.  1906, 
p.  81.) 

In  the  year  1903  (Stats.  1903,  p.  289)  the 
legislature  of  this  state  proposed  and  passed 
a  constitutional  amendment  to  section  1  of 
article  10,  and  in  March,  1905  (Stats.  1096, 
p.  327 ) ,  this  amendment  was  again  passed 
by  the  legislature,  and  at  the  general  election 
of  1906  it  was  ratified  by  the  vote  of  the 
people.  Section  1  of  article  10  of  the  constitu- 
tion (Rev.  Laws,  352),  as  thus  amended  by 
popular  vote  at  the  election  of  1906,  reads 
as  follows: 

''Section  1.  The  legislature  shall  provide  by 
law  for  a  uniform  and  equal  rate  of  assessment 
and  taxation,  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  real,  personal  and  posses- 
sory, except  mines  and  mining  claims,  when 
not  patented,  the  proceeds  alone  of  which  shall 
be  assessed  and  taxed,  and,  when  patented, 
each  patented  mine  shall  be  assessed  at  not 
less  than  hve  hundred  dollars  ($500)  ex- 
cept when  one  hundred  dollars  ($100)  in 
labor  has  been  actually  performed  on  such 
patented  mine  during  the  year,  in  addition  to 
the  tax  upon  the  net  proceeds;  and,  also  ex- 
cepting such  property  as  may  be  exempted 
by  law  for  municipal,  educational,  literary, 
scientific,  or  other  charitable  purposes." 

No  legislation  was  passed  pursuant  to  this 
new  constitutional  provision  until  1913. 

Sweeney  d  Morehouse  for  appellants. 
Chaa.  B.  Henderson,  Carey  Van  Fleet  and 
E.  E.  Came  for  respondent. 

[184]  MoCaikban,  J.  {after  stating  the 
faet8).-^As  we  view  the  case  at  bar,  it  pre- 
sents two  questions  of  primary  importance: 
First,  in  view  of  the  provisions  of  section  1 
of  article  10  of  the  constitution  of  this  state 
as  amended  in  1906  (Stats.  1007,  p.  501), 
was  the  assessment  made  in  1909  by  the  as- 
sessor of  Eureka  County  of  $10  per  acre  on 
the  patented  mining  claim  of  Thomas  Wren, 
deceased,  a  valid  assessment,  and  incidental 
to  this,  were  the  certificate  of  sale  and  deed 
made  to  the  defendant  Dixon  valid  instru- 
ments? Second,  is  the  action  barred  by  the 
statute  of  limitations  T  We  shall  aproach 
these  questions  in  the  order  stated. 

1,  2.  At  the  outset,  let  us  bear  in  mind  that 
it  was  not  until  after  the  constitutional 
amendment  of  1902  that  mining  claims  were 
at  all  assessable  in  this  state.  The  amend- 
ment to  the  constitutional  adopted  that  year 
provided  for  the  assessment  of  patented  min- 
ing claims  at  a  valuation  of  $10  per  acre. 
Pursuant  to  that  particular  amendment,  and 
only  pursuant  thereto,  the  legislature  of  1905 
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(Stats.  1905,  p.  81)  passed  the  act  author* 
izing  assessors  to  assess  patented  mines;  and 
the  statute  in  that  respect  points  for  its  au- 
thority directly  and  specifically  to  the  con- 
stitutional amendment  adopted  at  the  gener- 
al election  held  on  November  4,  1902.  This 
statute  took  its  constitutional  authority  and 
its  operative  vitality,  so  to  speak,  directly 
from  the  constitutional  amendment  providing 
for  the  assessment  of  patented  mines  at  a 
fiat  valuation  of  $10  per  acre. 

It  will  be  unnecessary  for  us  to  comment 
on  or  even  conjecture  as  to  the  reasons  that 
impelled  the  legislature  of  1903  to  take  the 
initial  step  in  setting  aside  this  particular 
amendment  to  section  1  of  article  10  of  tho 
constitution;  suffice  it  to  say  that  it  passed 
another  amendment  to  that  section  and  ar- 
ticle of  the  constitution,  which  at  its  adop- 
tion at  the  general  election  of  [185]  1906 
struck  completely,  nullified  and  set  aside  this 
former  provision. 

Section  1  of  article  10  of  the  constitution 
(Rev.  Laws,  352)  after  its  adoption  in  1906 
provided : 

"The  legislature  shall  provide  by  law  for 
a  uni^rm  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property  real,  personal,  and  pos- 
sessory, except  mines  and  mining  claims, 
iohen  not  patented,  the  proceeds  alone  of 
which  shall  be  assessed  and  taxed,  wnd  when 
patented,  each  patented  mine  shall  be  as- 
sessed at  not  less  than  five  hundred  dollars 
($500)  except  when  one  hundred  dollars 
($100)  in  labor  has  been  acivdlly  performed 
on  such  patented  mine  during  the  year  [we 
italicize],  in  addition  to  the  tax  upon  the 
net  proceeds;  and  also  exempting  such  prop- 
erty as  may  be  exempted  by  law  for  munic- 
ipal, educational,  literary,  scientific  or  other 
charitable  purposes.'' 

It  must  be  remembered  that  the  assess- 
ment made  by  the  assessor  of  Eureka  County 
upon  which  taxes  became  delinquent  and  by 
reason  of  which  certificate  of  sale  and  ta?c 
deed  were  ultimately  issued  to  respondent 
was  in  1909,  some  three  years  after  the  adop- 
tion of  that  amendment  to  section  1  of  ar- 
ticle 10  of  the  constitution  last  quoted.  It 
is  the  contention  of  respondent  here  that 
inasmuch  as  no  statute  was  enacted  carry- 
ing out  the  provisions  of  this  constitutional 
amendment  until  1913,  four  years  after  the 
assessment  of  1909,  therefore  the  statute  of 
1905,  enacted  under  the  provisions  of  the 
former  constitutional  amendment  providing 
for  the  assessment  of  patented  mines  on  the 
basis  of  $10  per  acre,  was  in  full  force  and 
effect  in  1909;  and  they  support  this  con- 
tention by  the  assertion  that  the  constitu- 
tional amendment  of  1906,  fixing  the  assess- 
ment of  patented  mines  at  not  less  than  $500. 
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was  not  self-executing  and  required  some 
statute  similar  to  that  of  1913  to  put  the 
principle  in  operation. 

Assuming  the  correctness  of  respondent's 
position  as  [186]  to  the  operative  effect  of 
the  constitutional  amendment  of  1006,  whioh 
question  we  deem  unnecessary  for  determina- 
tion, it  does  not  to  our  mind  strengthen  their 
position  as  supporting  the  validity  of  the  as- 
sessment made  under  the  statute  of  1905. 
It  will  not  be  contended  that  the  statute  of 
1905  would  have  been  operative  or  effective 
for  any  purpose  under  the  constitution  of 
this  state  before  the  adoption  of  the  con- 
stitutional amendment  of  1903.  ^lie  statute 
of  1905  could  only  be  effective  under,  the 
authority  of  the  amendment  to  the  constitu- 
tion of  date  last  named.  Moreover,  the  pe- 
culiar wording  and  phraseology  of  the  stat- 
ute of  1905  is  not  to  be  overlooked.  This 
statute  does  not  attempt  in  itself  to  direct 
by  specific  language  the  assessment  of  pat- 
ented mines  on  the  basis  of  $10  per  acre. 
On  the  other  hand,  it  studiously  avoided  such 
language  and  pointed  directly  to  a  section 
and  -an  article  of  the  constitution,  naming 
the  date  of  its  adoption,  as  being  t|ie  law 
upon  which  and  by  reason  of  which  the  stat- 
ute itself  would  be  mandatory  on  th£  several 
assessors  requiring  them  to  assess:  ''At  the 
valuation  placed  upon  them  [patented  mines] 
hy  section  1  of  article  10  of  the  constitu- 
tion of  the  State  of  N'evada  as  amended,  etc." 
Did  this  statute  have  operative  vitality? 
Was  it  in  force  and  effect  after  the  section  of 
the  constitution  upon  which  it  rested  for 
that  vitality  was  by  popular  will  abrogated 
and  a  new  and  irreconcilable  policy  thereby 
set  up  in  its  stead?  Whatever  might  be 
said  as  to  the  force  and  effect  of  this  stat- 
ute up  to  the  time  of  the  adoption  of  the 
amendment  of  1906,  we  are  unable  to  find 
a  rule  that  would  give  it  operative  force  in 
the  absence  of  a  saving  clause  in  the  newly 
adopted  constitutional  provision  or  in  some 
other  clause  of  the  constitution  itself  some 
three  years  after  the  adoption  of  the  new 
constitutional  provision,  which  was  in  itself 
inconsistent  and.  irreconcilable  with  that  stat- 
ute. 

Our  position  in  this  respect,  based  upon 
the  doctrine  as  we  find  it  established,  may 
be  bluntly  expressed  thus:  [187]  The  con- 
fltitutJonal  amendment  of  1906,  fixing  a  mini- 
mum valuation  of  $500  upon  patented  mines, 
absolutely  nullified  the  statute  of  1905, 
which,  taking  its  authority  from  an  abro- 
gated constitutional  amendment,  fixed  the 
valuation  at  the  arbitrary  figure  of  $10  per 
acre. 

Statutes  may  be  nullified,  in  bo  far  as  their 
future  operation  is  concerned,  by  a  constitu- 
tion as  well  as  by  statute.  (Cass  v.  Dillon, 
2  Ohio  St.  608.)     Indeed,,  it  would  be  strange 


if  it  were  otherwise.  The  constitution  is  the 
direct,  positive,  and  limiting  voiee  of  the 
people.  It  may  establish  a  policy,  fix  a  limit 
to  legislatipn  on  a  given  subject,  or  prohibit 
specified  acts  as  being  performed  by  public 
servants.  As  said  by  Mr.  Justice  Thdrton, 
in  the  case  of  Oakland  Paving  Co.  v.  Hilton: 

''In  fact  it  is  the  solemn  declaration  of  the 
paramount  organic  law  operating  on  all  de- 
partments of  the  government,  expressed  in 
the  clearest  and  strongest  language  of  pro- 
hibition. No  act  can  be  done  by  any  de- 
partment contrary  to  its  provisions.  It  is 
a  law  absolutely  controlling  the  legislative, 
executive,  and  judicial  departments  of  the 
government.  It  takes  effect  on  laws  already 
passed  as  well  as  to  those  to  be  enacted  in 
the  future.''  (Oakland  Paving  Co.  v.  Hilton, 
69  Cal.  479,  11  Pac.  3.) 

Our  position  here  is  based  upon  the  doc- 
trine which  we  find  eminently  suported  by 
authority,  to  the  effect  that  in  the  absence 
of  a  saving  clause  the  adoption  of  a  new 
constitution  or  the  amendment  of  an  old  con- 
stitution operates  to  supersede  and  revoke 
all  previous  inconsistent,  and  irreconcilable 
constitutional  and  statutory  provisions  and 
rights  exercised  thereunder,  at  least  so  far 
as  their  future  operation  is  concerned.  (6 
R.  C.  L.) 

The  Supreme  Pourt  of  the  United  States, 
in  dealing  with  the  question  of  the  effect  of 
federal  constitutional  amendments  on  the  ex- 
isting constitutions  and  statutes  of  the  sev- 
eral states,  speaking  through  Mr.  Justice 
Harlan,  in  the  case  of  Neal  v.  Delaware,  103 
U.  S.  370,  26  U.  8.  (L.  ed.)  567,  held,  in 
substance,  that  the  legal  [188]  effect  of  the 
adoption  of  amendments  to  the  federal  con- 
stitution and  the  laws  passed  for  their  en- 
forcement was  to  annul  so  much  of  the  state 
constitution   as  was   inconsistent  therewith. 

The  State  of  Pennsylvania,  in  adopting  a 
new  constitution,  incorporated  the  provision 
that  all  pre-existing  laws  not  inconsistent 
with  itself  should  continue  in  force.  Prior 
to  the  adoption  of  this  constitution,  and 
prior  to  the  establishment  or  ratification  of 
the  federal  constitution,  the  State  of  Penn- 
slyvania  had  a  constitutional  provision  pre- 
scribing the  requisites  for  the  establish ipent 
of  citizenship.  The  new  constitution  of  Penn- 
slyvania,  passed  after  the  act  of  Congress 
of  1799,  is  entirely  silent  on  the  subject  of 
citizenship,  save  and  except  as  it  retained, 
by  specific  provision,  pre-existing  laws  not  in- 
consistent with  itself.  In  the  case  of  U.  6. 
V.  Villato,  2  Dall.  370,  1  U.  S.  (L.  ed.)  419, 
the  matter  before  the  United  States  Circuit 
Court  for  the  District  of  Pennsylvania 
turned  upon  the  question  whether  the  prison- 
er indicted  for  treason  had  become  a  citizen 
of  the  United  States  in  consequence  of  the 
oath   taken  and  subscribed  by  him  on  the 


WSEN  V. 

40  Nev. 

11th  day  of  May,  1793,  under  the  provisions 
of  the  former  laws  and  constitution  of  Penn- 
sylvania. The  question  was  decided  on  the 
existence  or  nonexistence  of  the  former  law 
of  citizenship  of  that  state  after  the  adop- 
tion of  the  new  constitution,  which,  although 
it  contained  the  provision  that  all  pre-exist- 
ing laws  should  continue  in  force,  was  silent 
on  the  question  of  citizenship.  One  of  the 
justices  of  the  circuit  court  indulged  in  this 
language : 

"The  act  of  assembly  is  obviously  incon- 
sistent with  the  existing  constitution  of  the 
state,  and  therefore  cannot  be  saved  by  the 
general  provision  of  the  schedule  annexed  to 

it." 

Another  of  the  justices  applied  the  same 
rule  in  different  language,  thus: 

"The  only  act  of  naturalization  suggested, 
depends  upon  the  existence  or  nonexistence 
of  a  law  of  Pennslyvania;  and  it  is  plain  * 
that  upon  the  abolition  of  the  old  [t89]  con- 
stitution of  the  state,  the  law  became  in- 
consistent with  the  provisions  of  the  new 
constitution,  and,  of  course,  ceased  to  exist 
long  before  the  supposed  act  of  naturaliza- 
tion was  performed." 

Here  was  a  case,  in  which  a  given  subject, 
namely,  citizenship,  was  specifically  dealt 
with  by  a  provision  of  the  former  constitu- 
tion of  the  State  of  Pennslyvania.  At  the 
time  of  the  enactment  of  the  new  constitu- 
tion of  that  state,  what  might  be  termed  a 
saving  clause  was  incorporated  therein,  which 
saving  clause  would  seem  to  keep  in  force  and 
effect  pre-existing  laws  not  inconsistent  with 
"the  new  constitution.  On  the  subject  of  citi- 
zenship, however,  the  new  constitution  made 
no  mention;  it  was  absolutely  silent.  The 
circuit  court,  in  deciding  the  matter,  specifi- 
cally referred  to  the  fact  that  the  circum- 
stances of  the  case  rendered  it  unnecessary 
to  inquire  into  the  relative  jurisdiction  of 
the  state  and  federal  governments  on  the 
subject  of  citizenship,  but  decided  the  ques- 
tion rather  in  the  light  of  the  rule  asserted 
in  the  quotations  above  set  forth,  and  which 
by  analogy  we  de^m  applicable  here. 

In  the  case  at  bar  we  find  a  former  con- 
stitutional provision  levying  an  arbitrary  as- 
sessment in  the  way  of  taxation  upon  a 
specific  character  of  property,  and  under  the 
provisions  of  that  constitution  we  find  a  stat- 
ute enacted,  which  statute  points  to  that  con- 
stitutional provision  for  its  operative  force 
and  effect.  Some  years  later  another  con- 
stitutional provision  Js  adopted  dealing  with 
the  same  subject  as  that  dealt  wiHi  in  the 
former.  The  latter  constitutional  provision, 
however,  not  only  nullifies,  but  absolutely 
abrogates  and  sets  aside,  the  former  con- 
stitutional provision;  and  under  such  con- 
ditions we  are  asked  to  hold  in  force  and 
effect,  without  even  the  pretense  of  a  sav- 
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ing  clause,  a  statute  enacted  under  the  for- 
mer  constitutional  provision,  inconsistent 
with  the  latter.  But  the  rule  of  law  inter- 
woven into  the  best-considered  decisions  i* 
otherwise,  and  this  rule  is  so  well  asserted 
and  by  such  eminent  authority  that  we  can- 
not hesitate  to  apply  it  where,  as  [190]  here, 
it  appears  so  applicable.  (6  K.  C.  L.) 
Again,  referring  to  the  contention  that  the 
newly  amended  section  of  the  constitution 
was  not  self-executing,  we  may  say  that,, 
even  though  such  contention  be  conceded,  the 
provision  was,  however,  prohibitory  in  its 
character,  inasmuch  as  it  negatived  the  idea 
of  the  assessment  of  patented  mines  on  a 
basis  of  less  than  $500  in  valuation. 

The  principle  to  be  applied  here  is  aptly 
illustrated  in  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Norton  v.  Brownsville  Taxing  Dist.  129  U. 
S.  479,  9  S.  Ct.  322,  32  US.  (L.  ed.)  774. 
The  constitution  of  the  State  of  Tennessee, 
prior  to  March  26,  1870,  contained  this  gen- 
eral provision:  • 

"The  general  assembly  shall  have  power  to 
authorize  the  several  counties  and  incorpor- 
ated towns  in  this  state  to  impose  taxes  for' 
county  and  corporation  purposes  respective- 
ly, in  such  manner  as  shall  be  prescribed  by 
law;  and  all  property  shall  be  taxed  accord- 
ing to  its  value,  upon  the  principles  estab* 
lislied  in  regard  to  state  taxation."  (Const* 
1834-35,  art.  2,  sec.  29.) 

On  the  8th  day  of  February,  1870,  the 
assembly  of  the  State  of  Tennessee  enacted 
a  statute,  under  this  provision  of  the  con- 
stitution, authorizing  the  city  of  Browns- 
ville to  issue  corporate  bonds  to  the  amount 
of  $200,000  for  railroad  purposes,  and  fur- 
ther authorizing  the  corporate  authority  of 
the  city  of  Brownsville  to  levy  annually  an 
assessment  upon  all  the  taxable  property 
within  the  limits  of  the  corporation  suM- 
cient  to  pay  the  annual  interest  on  the  bonds, 
and  also  to  establish  a  sinking  fund  for  the 
ultimate  redemption  of  the  bonds.  On  the 
5th  day  of  May,  1870,  this  constitutional 
provision  of  the  State  of  Tennessee  was  by 
public  vote  amended  by  the  addition  of  other 
sections,  one  of  which   provided: 

"But  the  credit  of  no  county,  city,  or  town 
shall  be  given  or  loaned  to  or  in  aid  of  any 
person,  company,  association,  or  corporation, 
except  upon  an  election  to  be  first  held  by 
the  qualified  voters  of  such  county,  city,  or 
town,  and  the  assent  of  three-fourths  of  the 
votes  [191]  cast  at  said  election.  Nor  shall 
any  county,  city,  or  town  become  a  stock- 
holder, with  others,  in  any  company,  associa- 
tion, or  corporation,  except  upon  a  like  elec- 
tion, and  the  assent  of  a  like  majority." 

Another  section  of  the  amendment  read : 

"All  laws  and  ordinances  now  in  force 
and   in   use   in   this   state,   not   inconsistent 
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^vith  this  constitution,  shall  continue  in  force 
and  use  until  they  shall  expire,  or  be  altered 
■or  repealed  by  the  legislature." 

The  question  before  the  Supreme  Court  of 
the  United  States  was  as  to  the  effect  of 
the  constitutional  amendment  upon  the  act  of 
the  legislature  passed  prior  to  the  adoption 
of  that  amendment.  A  consideration  of  the 
reasoning  therein  resorted  to  by  the  learned 
Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  keeping  in  mind  its  applica- 
bility to  the  point  under  consideration  here, 
aids  us  in  making  our  position  more  lucid. 
It  was  there  pointed  out,  in  the  opinion  writ- 
ten by  Mr.  Justice  Fuller,  that  the  inhibi- 
tion contained  in  the  constitutional  amend- 
ment was  self-executing  as  an  inhibition,  and 
although  it  might  require  a  new  and  addi- 
tional act  of  the  legislature  to  put  the  full 
force  and  effect  of  the  constitutional  pro- 
vision into  operation,  nevertheless  the  con- 
stitutional provision  itself  negatived  the  idea 
of  the  very  thing  provided  for  in  the  for- 
mer legislative  act,  and  hence  prohibited  the 
municipality  from  proceeding  thereunder. 
The  court  there  laid  special  emphasis  upon 
the  fact  that,  even  though  the  new  constitu- 
tional provision  in  its  entirety  was  not  self- 
executing,  the  inhibition  set  up  by  the  amend- 
ment toos  self -executing.  Thus  the  statute 
enacted  on  the  8th  day  of  February,  1870, 
by  the  assembly  of  the  State  of  Tennessee, 
conferring  power,  under  a  former  constitu- 
tional provision,  to  a  municipality  to  per- 
form a  specific  act,  although  neither  amended 
nor  repealed,  was  made  inoperative  because 
the  very  thing  which  is  authorized  the  munic- 
ipality to  do  was  prohibited  by  the  con- 
stitutional amendment  of  May  5  of  the  same 
year.  Tlie  court  there  refers  to  the  prin- 
ciple laid  down  in  the  cases  of  Concord  v. 
[192]  Portsmouth  Sav.  Bank^  92  U.  S.  626, 
23  U.  S.  (L.  ed.)  628,  and  Buffalo,  etc.  R. 
Co.  V.  Falconer,  103  U.  S.  821,  26  U.  S. 
(L.  ed.)  471,  and  draws  attention  to  the  dis- 
tinction between  the  operation  of  a  consti- 
tutional limitation  upon  the  power  of  the 
legislature  and  of  a  ^  constitutional  inhibi- 
tion upon  the  municipality  itself.  "In  the 
former  case,'*  says  the  court,  "past  legisla- 
tive action  is  not  necessarily  affected,  while 
in  the  latter  it  is  annulled.  Of  course,  if 
an  entirely  new  organic  law  is  adopted,  pro- 
vision in  the  schedule  or  some  other  part  of 
the  instrument  must  be  made  for  keeping 
in  force  all  laws  not  inconsistent  therewith. 
.  .  .  But  such  a  provision  does  not  per- 
petuate any  previous  Law  enabling  the  munici- 
pality to  do  that  which  it  is  subsequently 
forbidden  to  do  by  the  constitution." 

So  in  the  case  at  bar  we  say,  assuming 
that  parts  of  the  constitutional  amendment 
of  1906  required  future  legislation  to  put 
them  in  operation,  that  phase  of  the  con- 


stitutional  amendment  of  1906  which  estab- 
lished a  minimum  valuation  to  be  placed  as 
an  assessment  against  patented  mining  claims 
specifically  negatived  the  idea  of  a  lesser  valu- 
ation, and  hence  prohibited  assessment  of 
patented  mining  claims  on  the  basis  of  $10 
per  acre.  This  prohibition  was  immediately 
self -executing,  and  required  no  statute  to 
either  emphasize  its  inhibition  or  to  place 
it  in  operation.  So  the  statute  of  1905, 
which  provided  for  an  assessment  of  patented 
mines  on  the  basis  of  a  lesser  valuation  than 
that  fixed  specifically  as  a  minimimi  by  the 
constitutional  amendment  of  1906,  although 
neither  repealed  nor  amended  by  legislative 
act  until  1913,  became  a  nullity  after  the 
adoption  of  this  constitutional  amendment,  in- 
asmuch as  its  operation  would  be  in  direct 
contravention  to  the  inhibition  established 
by  the  amendment.  It  was  unodubtedly  the 
intention  of  the  people  of  this  state,  when 
they  adopted  this  constitutional  amendment, 
to  foster  and  encourage  the  mining  industry 
of  this  state  and  to  promote  development  of 
mineralized  ground;  and  to  that  end  they 
declared  that  patented  mines  should  he  ex- 
empt where  the  development  or  prospect 
work  was  [193]  performed  thereon,  at  least 
to  the  extent  of  $100,  and,  where  no  such 
labor  was  performed,  the  patented  mine 
should  be  assessed   for  not  less  than   $500. 

3.  Mr.  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  says: 

**The  object  of  construction,  as  applied 
to  a  written  constitution,  is  to  give  effect 
to  the  intent  of  the  people  in  adopting  it.  In 
the  case  of  all  written  laws,  it  is  the  intent 
of  the  law-giver  that  is  to  be  enforced.  But 
this  intent  is  to  be  found  in  the  instrument 
itself.  It  is  to  be  presumed  that  language 
has  been  employed  with  sufficient  precision 
to  convey  it,  and,  unless  examination  demon- 
strates that  the  presumtlon  does  not  hold 
good  in  the  particular  case,  nothing  will  re- 
main but  to  enforce  it."  (Cooley,  Const.  Lim. 
6th  ed.  69.) 

The  same  principle  may  be  found  in  ap- 
plication in  the  cases  of  People  v.  McRoberts, 
62  111.  38,  and  Mitchell  v.  Illinois,  etc  R. 
etc.  Co.  68  III.  286. 

4.  This  court  in  the  case  of  Goldfield 
Consol.  Mines  Co.  v.  State,  35  Nev.  178,  127 
Pac.  77,  had  under  consideration  the  con- 
struction and  application  of  section  1  of  ar- 
ticle 10  of  the  constitution  as  amended  in 
1906,  and  there  held  that,  where  $100  worth 
or  more  of  labor  has  been  expended  on  a 
patented  fining  claim  during  any  one  year 
and  prior  to  the  time  of  assessment,  the  mine 
is  exempt  from  taxation  except  on  the  pro- 
ceeds thereof. 

Following  the  decision  in  that  case,  it  may 
be  said  that  this  section  of  the  constitution 
sets  up  two  distinct  negatives,  i,  e,,  first,  a^ 
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patented  mine  cannot  be  assessed  at  less  than 
^500  if  the  labor  had  not  been  performed; 
«eoond,  a  patented  mine  on  which  the  labor 
has  been  performed  cannot  be  assessed  at 
either  more  or  less  than  $500 — "is  exempt 
from  taxation  except  on  the  proceeds  there- 
of." (Goldfield  Consol.  Mines  Co.  v.  State, 
«upra.) 

Counsel  for  respondent  asks  the  question: 

"Does  this  section  of  the  constitution  con- 
tain within  [194]  its  own  terms  a  complete 
rule  of  conduct  protecting  the  right  of  ex- 
emption for  $100  worth  of  work  done  upon 
a  patented  mining  claim? 

We  may  answer  this  by  saying  that  in  this 
respect  it  makes  no  difference,  because,  if 
the  labor  was  performed,  assessment  for  any 
sum  was  prohibited;  hence  the  assessment 
in  this  case  would  be  void.  If  labor  was 
not  performed,  the  assessment  for  a  sum  less 
than  $500  was  prohibited;  hence,  the  assess^ 
ment  in  this  case  would  be  void.  The  case 
presented  here  emphasizes  the  rule  that  pro- 
l&ibitory  provisions  in  a  constitution  are  usu- 
ally «elf -executing. 

It  is  apparent  that  in  either  event  above 
referred  to  a  patented  mine  cannot,  under 
the  provisions  of  this  section  of  the  constitu- 
tion and  in  the  light  of  the  rule  of  this 
•court  in  the  Goldfield  case,  supra,  be  assessed 
for  less  than  $500.  Here  was  a  new  pro- 
-vision  in  the  organic  law  of  the  state,  one 
that  set  up  a  prohibition  which  in  itself  re- 
-quired  no  legislation  to  execute;  one  that 
negatived  future  legislation  as  to  the  matter 
•covered  by  the  prohibition;  one  that  nulli- 
fied, repealed,  and  set  aside  the. future  effica- 
cy of  then  existing  legislation,  provisions  of 
which  were  in  contravention  to  this  prohibi- 
tion. Here  was  a  constitutional  provision 
which  with  no  uncertainty  limited  the  assess- 
ment of  patented  mines  by  fixing  a  mini- 
mum less  than  which  no  assessment  was  to  be 
-valid.  It  requires  no  further  citation  of 
Authorities  than  those  we  have  herein  set 
forth  to  support  the  proposition  that  any  act 
ivhich  came  within  the  prohibition  was  void, 
and  any  statute  which  sought  to  continue  a 
policy  expressly  prohibited  by  this  constitu- 
tional provision,  whether  enacted  prior  or 
subsequent  to  the  adoption  of  the  constitu- 
tional amendment,  was,  in  the  absence  of  a 
saving  clause  in  the  constitution  itself,  nulli- 
fied. There  can  be  no  question,  as  we  view 
the  situation,  that  the  statute  of  1905  pro- 
viding for  the  assessment  of  patented  mines 
on  a  basis  which  feU  within  the  specific  pro- 
hibition of  the  constitutional  amendment  of  . 
1906  was  after  the  adoption  of  that 
[195]  constitutional  amendment  nullified, 
repealed,  and  set  aside  as  much  so  as  though 
it  had  never  existed. 

5.  The  rule  is  stated  and  supported  by 
Authority   that   prohibitory  provisions   in   a 
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constitution  are  usuaUy  self-executing  to  the 
extent  that  anything  done  in  violation  of 
them  is  void.  (6  R.  C.  L.  62;  State  v.  Ro- 
mero, 17  N.  M.  81,  124  Pac.  649,  Ann.  Cas. 
1914C  1114.)  This  doctrine  was  applied  by 
the  Supreme  Court  of  California  in  a  series 
of  cases  arising  after  the  adoption  of  the 
new  constitution  of  that  state  in  1879.  The 
case  of  Oakland  Paving  Co.  v.  Hilton,  supra, 
presents  a  question  very  much  like  that  at 
bar,  and  it  will  beoioted  that  in  that  case  the 
court  held  that,  when  a  cpnstitutional  pro- 
vision is  prohibitory  in  its  language,  no  legis- 
lation is  required  to  execute  such  provision; 
for  it  is  then  self-executing. 

"Every  constitutional  provision,"  say  the 
court,  "is  self -executing  to  this  extent,  that 
everything  done  in  violation  of  it  is  void." 

To  the  same  effect  we  find  the  cases  of 
McDonald  v.  Patterson,  54  Cal.  245;  Dona- 
hue V.  Graham,  61  Cal.  276;  Ewing  v.  Oro- 
ville  Min.  Co.  56  Cal.  649. 

Counsel  for  respondent,  in  a  masterful  pre- 
sentation by  way  of  exhaustive  brief,  cite 
us  to  many  eminent  authorities  relative  to 
the  subject  at  hand:  Griffin  v.  Rhoton, 
85  Ark.  89,  107  S.  W.  380;  Marshall  v. 
Sherman,  148  N.  Y.  9,  42  N.  E.  419,  34  L.R.A. 
757,  51  'Am.  St.  Rep.  654 ;  Southern  Express 
Co.  V.  Patterson,  122  Tenn.  279,  123  S.  W. 
353;  Davis  v.  Burke,  179  U.  S.  399,  21  S. 
Ct.  210,  45  U.  S.  (L.  ed.)  269;  Willis  v. 
Mabon,  48  Minn.  140,  60  N.  W.  1110,  16 
L.R.A.  281,  31  Am.  St.  Rep.  626;  Model  Heat- 
ing Co.  V.  Magarity,  2  Boyce  (Del.)  459,  81 
Atl.  394,  L.R.A.1915B  665;  French  v.  Tesche- 
maker,  24  Gal.  518.  These  authorities,  as 
well  as  many  others,  support  one  great  fun- 
damental principle.  This  principle  is  best 
expressed  in  the  language  of  Judge  Cooley 
in  his  work  on  Constitutional  Limitations 
wherein  he  says: 

"A  constitutional  provision  may  be  said 
to  be  self -executing  [196]  if  it  supplies  a 
sufficient  role  by  means  of  which  the  right 
given  may  be  enjoyed  and  protected,  or  the 
duty  imposed  may  be  enforced;  and  it  is  not 
self-executing  when  it  merely  indicates  prin- 
ciples, without  laying  down  rules  by  means 
of  which  those  principles  may  be  given  the 
force  of  law."  (Cooley,  Const.  Lim.  7th  ed. 
121.) 

In  the  case  of  Davis  v.  Burke,  supra,  re- 
lied upon  by  counsel,  we  note  the  significant 
language  emphasizing  the  very  thing  we  have 
heretofore  mentioned.  There  Mr.  Justice 
Brown,  speaking  for  the  Supreme  Court  of 
the  United  States,  said: 

"Where  a  constitutional  provision  is  com- 
plete in  itself,  it  needs  no  further  legisla- 
tion to  put  it  in  force.  When  it  lays  down 
certain  general  principles,  as  to  enact  laws 
upon  a  certain  subject,  or  for  the  incorpora- 
tion of  cities  of  certain   population,  or  for 
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uniform  laws  upon  the  subject  of  taxation, 
it  may  need  more  specific  legislation  to  make 
it  operative.  In  other  words,  it  is  self-ex- 
ecuting only  BO  far  as  it  is  susceptible  of 
execution,  but  where  a  constitution  asserts 
a  certain  right,  or  lays  down  a  certain  prin- 
ciple of  law  or  procedure,  it  speaks  for  the 
entire  people  as  their  supreme  law,  and  is 
full  authority  for  all  that  is  done  in  pur- 
suance of  its  provisions." 

Here  is  the  line  that  distinguishes  the 
case  at  bar.  The -section  of  the  constitution 
under  consideration  prohibits  a  given  act.  In 
that  prohibition  it  "lays  down  -certain  gen- 
eral principles;  ...  it  speaks  for  the 
entire  people  as  their  supreme  law,  and  is 
full  authority  for  all  that  is  done  in  pur- 
suance of  its  provisions."  In  short,  it  is 
complete  within  itself  to  the  extent  of  the 
prohibition.  It  is  self-executing  to  the  ex- 
tent that  it  prohibits  the  taxation  of  pat- 
ented mines  for  a  less  sum  than  $500. 

The  Supreme  Court  of  Minnesota,  in  the 
case  of  Willis  v.  Mabon,  supra,  took  occasion 
to  make  the  following  observation  patent  to 
the  matter  under  consideration: 

"A  constitution  is  but  a  higher  form  of 
statutory  law,  and  it  is  entirely  competent 
for  the  people,  if  they  so  [197]  desire,  to 
incorporate  into  it  self-executing  enactments. 
These  are  much  more  common  than  formerly, 
the  object  being  to  put  it  beyond  the  power 
of  the  legislature  to  render  them  nugatory 
by  refusing  to  enact  legislation  to  carry  them 
into  effect.  Prohibitory  provisions  in  a  con- 
stitution are  usually  self-executing  to  the  ex* 
tent  that  anything  done  in  violation  of  them 
is  void.  .  .  .  The  question  in  every  case 
is,  whether  the  language  of  the  constitution- 
al provision  is  addressed  to  the  courts  or 
the  legislature,  does  it  indicate  that  it  was 
intended  as  a  present  enactment,  comjplete 
in  itself  as  definitive  legislation,  or  does  it 
contemplate  subsequent  legislation  to  carry 
it  into  effect?  This  is  to  be  determined  from 
a  consideration,  both  of  the  language  used 
and  of  the  intrinsic  nature  of  the  provision 
itself.  If  the  nature  and  extent  of  the  right 
conferred  and  of  the  liability  imposed 
is  fixed  by  the  provision  itself,  so  that  they 
can  be  determined  by  the  examination  and 
construction  of  its  own  terms,  and  there  is 
no  language  used  indicating  that  the  subject 
is  referred  to  the  legislature  for  action,  then 
the  provision  should  be  construed  as  self- 
executing,  and  its  language  as  addressed  to 
the  courts." 

In  the  case  at  bar,  a  positive  prohibition  is 
found  whereby  the  legislative,  as  well  as  the 
executive,  branch  of  the  government  is  bound, 
whereby  the  act  of  taxation  of  a  given  class 
of  property  is  prohibited  where  such  taxation 
is  less  than  a  given  sum.  Does  not  this  in- 
dicate that  it  was  intended  as  a  present  en- 


actment complete  in  itself,  as  "definitive  leg- 
islation"— a  complete  and  positive  prohibi- 
tion? Does  it  contemplate  subsequent  legis- 
lation to  carry  it  into  effect?  What  legis- 
lation is  necessary  to  emphasize  that  which 
prohibits  a  given  act? 

6.  In  determining  when  a  constitutional 
provision  is  self-executing,  we  would  distin- 
guish between  declarative  constitutional  lim- 
itation of  legislative  power  on  a  given  sub- 
ject, within  which  limitation  legislation 
might  or  should  be  enacted,  and  positive  con- 
stitutional inhibition,  which  inhibition  no 
legislative  act  could  relieve  or  [199]  modify. 
The  former  might  require  future  legislation; 
the  latter  must,  by  reason  of  its  very  nature, 
be  self-executing. 

But  again,  respondent  contends  that  inas- 
much as  it  would  require  legislation  to  put 
in  operation  certain  phases  of  section  1  of 
article  10  as  amended,  therefore  nothing 
contained  in  the  section  was  self -executing. 
But  apply  this  reasoning  to  the  same  section 
as  it  was  originally  written  and  as  it  stood 
before  it  was  amended  in  1903;  the  section 
then  prescribed: 

"The  legislature  shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assessment  and 
taxation  and  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation 
of  all  property,  real,  personal  and  possessory^ 
excepting  mines  and  mining  claims,  the  pro- 
ceeds of  which  alone  shall  be  taxed.    .     .     ." 

Here  was  a  constitutional  provision  which 
in  its  entirety,  according  to  respondent's 
theory,  would  require  legislation  to  make 
completely  operative.  Indeed,  legislation  was 
by  the  very  language  of  thfe  section  directed, 
but  did  it  require  any  legislation' to  enforce 
the  inhibitory  clause  "excepting  mines  and 
mining  claims,  the  proceeds  of  which  alone 
shall  be  taxed?"  Could  any  amount  of  legis- 
lation more  forcibly  prohibit  the  taxing  of 
this  class  of  property?  Was  not  this  class  of 
property  exempted  from  taxation  by  the  very 
language  of  the  section  itself?  Was  not  this 
prohibition  self-executing?  Manifestly  so. 
Apply  this  reasoning  to  the  section  of  the 
constitution  as  it  now  stands,  and  in  which, 
as  we  have  already  shown,  in  the  light  of 
the  decision  in  the  Qoldfield  Consolidated 
case,  there  is  a  specific  prohibition  under 
which  patented  mines  are  not  to  be  assessed 
in  any  event  for  less  than  $600.  Could  any 
legislative  language  make  this  prohibition 
more  forcible?  Was  any  legislative  language- 
necessary  to  prohibit  what  the  organic  law 
already  prohibited? 

7.  Reasoning  as  we  do  as  to  the  force  and 
effect  of  the  statute  of  1905  after  the  adop- 
tion of  the  constitutional  amendment  of  1906, 
the  assessment  made  by  the  assessor  of 
Eureka  County  of  the  Good  Hope  mining 
[199]  claim  and  mill  site,  being  based  on  a 
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valuation  of  $10  per  acre  was  void,  inasmuclr 
as  an  assessment  of  that  character  was  made 
in.  the  face  of  the  strict  inhibition  of  the  con- 
stitution. It  follows  that,  the  act  of  assess- 
ment of  the  claim  in  the  manner  in  which  it 
was  assessed  by  the  authority  of  Eureka 
County  being  void,  the  sale  which  followed 
the  deliilquency  was  in  itself  void. 

The  statute  of  1905  passed  pursuant  to  the 
former  constitutional  amendment  had  been 
nullified  by  the  constitutional  amendment  of 
1906.  It  was  of  no  more  force  and  effect 
than  though  it  had  never  existed.  (Oakland 
Paving  Co.  v.  Hilton,  supra.)  Hence  any 
assessment  made  under  its  provisions  or  by 
its  authority  was  as  void  as  the  statute  it- 
self. 

Mr.  Qooley,  in  his  work  on  Taxation,  3d 
ed.  vol.  2,  p.  912,  in  discussing  tax  sales  as 
being  made  exclusively  under  a  statutory 
power,  says: 

''It  is  therefore  accepted  as  an  axiom,  when 
tax  sales  are  under  consideration,  that  a  fun- 
damental condition  to  their  validity  is  that 
there  should  have  been  a  substantial  com- 
pliance  with  the  law  in  all  the  proceedings 
of  which  the  sale  was  the  culmination.  This 
would  be  the  general  rule  in  all  cases  in 
which  a  man  is  to  be  divested  of  his  freehold 
by  adversary  proceedings,  but  special  rea- 
sons make  it  peculiarly  applicable  to  the  case 
of  tax  sales." 

If  this  rule  can  be  stated  by  the  learned 
authority  as  being  axiomatic  with  reference 
to  the  proceedings  after  the  assessment,  ]iow 
much  more*  so  do  they  apply  in  a  case  where 
the  assessment  itself  is  made  under  a  void 
statute;  yea,  more,  made  in  the  very  face 
of  a  constitutional  prohibition? 

To  the  same  effect  are  the  following  cases: 
McLaughlin  v.  Thompson,  55  111.  249;  Kem- 
per V.  McLelland,  19  Ohio  308;  Gamble  v. 
Witty,  55  Miss.  26;  Hardenburgh  v.  Kidd, 
10  Cal.  402;  Riverside  Co.  v.  Howell,  113 
111.  259. 

8,  9.  Respondent  contends,  and  the  trial 
court  decided,  that  the  action  was  barred  by 
the  statute  of  limitation;  [200]  and  this 
constitutes  the  second,  but  not  the  secondary, 
proposition  in  the  case.  We  turn  first  to 
our  statute  for  answer  to  this  contention, 
keeping  in  mind  the  fact  that  the  property 
in  question  was  real  property,  and  that  the 
sale  was  not  pursuant  to  the  judgment  of 
any  court,  but  was  pursuant  to  prescribed 
statutory  procedure. 

Section  4946,  Revised  Laws,  provides: 

*'Civil  actions  can  only  be  commenced  with- 
in the  periods  prescribed  in  this  act,  after 
the  cause  of  action  shall  have  accrued,  except 
where  a  different  limitation  is  prescribed  by 
statute." 

Section  4951,  Revised  Laws   (section  9  of 
the  Civil  Practice  Act),  applicable  to  actions 
Ann.  Cas.  1918D. — 68. 
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no, 

for  recovery  of  mining  claims,  cited  and  re- 
lied upon  by  respondent  in  support  of  his 
conlention,  is  as  follows: 

**No    action    for    the    recovery    of    mining 
claims,  or  for  the  recovery  of  the  possession  • 
thereof,  shall  be  maintained,  unless  it  appear 
that  the  plaintiff,  or  those  through  or  from 
whom   he   claims,  were   seized   or   possessed 
of   such  mining  claim,  or  were  the  owners 
thereof,  according  to  the  laws  and  customs 
of  the  district  embracing  the  same,  within 
two  vears  before  the  commencement  of  such 
action.    Occupation  and  adverse  possession  of 
a  mining  claim  shall  consist  in  holding  and 
working  the  same,  in  the  usual  and  custom- 
ary  mode   of   holding   and   working   similar 
claims  in  the  vicinity  thereof.    All  the  pro- 
visions of  this  act  which  apply  to  other  real 
estate,  so  far  as  applicable,  shall  be  deemed 
to  include  and  apply  to  mining  claims;  pro- 
videdy  that   in  such  application   *two  years* 
shall  be  held  to  be  the  period  intended  when- 
ever the  term  'five  years*  is  used;   and  pro- 
videdf  further,  that  when  the  terms  *legal  ti- 
tle' or  'title*  are  used,  they  shall  be  held  to 
include   title   acquired   by   location   or   occu- 
pation, according  to  the  usages,   laws,   and 
customs  of  the  district  embracing  the  claim.*' 
It  may  be  well  here  to  note  the  words  pf 
the    statute    last   quoted,   which,    if   we    fol- 
lowed the  common  and  ordinary  canons  of 
construction,  we  cannot  declare  to  be  devoid 
of  meaning  or  to  be  without  the  foroe  and 
effect    [201]   conveyed  by  the  words  therein 
taken  in  their  usual  and  ordinary  accepta- ' 
tion: 

^  **An  the  provisions  of  this  act,  which  apply 
CO  other  real  estate,  so  far  as  applicable, 
shall  be  deemed  to  include  and  apply  to  min- 
ing claims;  provided,  that  in  such  applica- 
tion two  years'  shall  be  held  to  be  the  peri- 
od intended  whenever  the  term  'five  years' 
is  used." 

With  this  provision  in  mind,  we  turn  to 
those  sections  of  this  act  which  apply  to 
other  real  estate  as  regards  actions  for  the 
recovery  thereof;  and,  without  commentin"* 
on  the  significance  of  its  position  in  the  act, 
it  will  suffice  to  say  that  we  find  it  in  the 
next  succeeding  section,  to  wit,  section  4952 
of  the  Revised  Laws,  being  section  10  of  the 
act.     It  prescribes  as  follows: 

"No  cause  of  action,  or  defense  to  an  ac- 
tion, founded  upon  the  title  to  real  property, 
or  to  rents,  or  to  services  out  of  the  same, 
shall  be  effectual,  unless  it  appear  that  the 
person  prosecuting  the  action,  or  making  the 
defense,  or  under  whose  title  the  action  is 
prosecuted,  or  the  defense  is  made,  or  the 
ancestor,  predecessor  or  grantor  of  such  per- 
son, was  seized  or  possessed  of  the  premises 
in  question  within  five  years  before  the  com- 
mitting of  the  act  in  respect  to  which  said 
action  is  prosecuted  or  defense  made." 
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It  will  be  noted  that  by  the  provisions  of 
section  4951  this  section  is  mside  to  apply 
to  actions  for  the  recovery  of  mining  claims; 
and  where  the  term  "five  vears"  is  used,  two 
years  is  to  be  understood  as  applicable  to 
the  last-named  class  of  property. 

We  remember  that  section  49^2  prescribes 
a  limitation  as  to  the  time  within  which 
a  cause  of  action  or  a  defense  to  an  action 
founded  upon  the  title  to  real  property  shall 
he  effectual;  and,  with  this  in  mind,  we  in- 
quire, Is  there  any  provision  of  this  act,  or 
any  other  statute,  whiph  establishes  an  ex- 
■ception  to  the  rule  laid  down  by  section  4952 
affecting  the  time  for  the  commencement  of 
Actions  founded  upon  title  to  real  property? 
And  in  answer  to  this  w^e  find  section  4966, 
^vhich  reads  as  follows: 

[202]  "If  a  person  entitled  to  commence 
an  action  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof, 
or  to  make  any  entry  or  defense,  founded  on 
the  title  to  real  property,  or  to  rents  or  serv- 
ices out  of  the  same,  be  at  the  time  such  title 
shall  first  descend  or  accrue,  either :  1.  With- 
in the  age  of  majority;  or,  2.  Insane;  or  3. 
Imprisoned  on  a  criminal  charge,  or  in  ex- 
•ecution  upon  conviction  of  a  criminal  offense, 
for  a  term  less  than  for  life — the  time  dur- 
ing which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chap- 
ter limited  for  the  commencement  of  such 
actions,  or  the  making  of  such  entry  or  de- 
iense,  but  such  action  may  be  commenced  or 
■entry  or  defense  made,  within  the  period  of 
two  years  after  such  disability  shall  cease, 
or  after  the  death  of  the  person  entitled,  who 
shall  die  under  such  disability,  but  such  ac- 
tion shall  not  be  commenced,  or  entry  or  de- 
fense made,  after  that  period."  (Rev.  Laws, 
4966. ) 

This  section  applies  as  an  exception  to  tho 
specific  provisions  of  section  4952,  wherein 
the  time  for  the  commencement  of  an  action 
founded  upon  the  title  to  real  property  is 
fixed.  The  rule  established  by  section  4952, 
together  with  its  exception  as  established  by 
section  4966,  applies  to  actions  for  the  re- 
covery of  real  estate;  and  the  rule  estab- 
lished by  these  two  sections  is  by  specific 
provision  made  to  apply  with  equal  force 
and  effect  to  section  4951,  because  by  the 
last-named    section   it   is   provided: 

"All  provisions  of  this  act,  which  apply 
to  other  real  estate,  so  far  as  applicable, 
shall  be  deemed  to  include  and  apply  to  min- 
ing claims;  provided,  that  in  such  applica- 
tion 'two  years'  shall  be  held  to  be  the  period 
intended  whenever  the  term  'five  years*  is 
used." 

Hence,  by  interpolation,  we  read  section 
4051,  Revised  Laws,  as  follows: 

"No  action  for  the  recovery  of  mining 
claims,  or  for  the  recovery  of  the  possession 


thereof,  shall  be  maintained,  unless  it  appear 
that  the  plaintiff,  or  those  through  or  for 
whom  he  claims,  were  seized  or  possessed 
[203]  of  such  mining  claim,  or  were  the  own- 
ers thereof,  according  to  the  laws  and  cus- 
toms of  the  district  embracing  the  same, 
within  two  years  before  the  commencement 
of  the  action.  ...  If  a  person  entitled 
to  commence  an  action  for  the  recovery  of  a 
mining  claim,  or  for  the  recovery  of  the  pos- 
session thereof,  or  to  make  any  entry  or  de- 
fense, founded  on  the  title  to  a  mining  claim, 
or  to  rents  or  services  out  of  tlie  same,  be 
at  the  time  such  title  shall  first  descend  or 
accrue,  either:  1.  Within  the  age  of  majori- 
ty; or  2.  Insane;  .  .  .  the  time  during 
which  such  disability  continues  is  not  deemed 
any  portion  of  the  time  in  this  chapter  lim- 
ited for  the  commencement  of  such  actions, 
or  the  making  of  such  entry  or  defense,  but 
such  action  may  be  commenced  or  entry  or 
defense  made,  within  the  period  of  two  years 
after  such  disability  shall  cease,  or  after  the 
death  of  the  person  entitled,  who  shall  die 
under  such  disability,  but  such  action  shall 
not  be  commenced^  or  entry  or  defense  made, 
after  that  period." 

In  the  case  of  Treadway  v.  Wilder,  12  Nev. 
108,  this  court  held  that  the  statute  of  limi- 
tations, like  any  other  statute,  is  to  be  con- 
strued according  to  the  manifest  intention 
of  the  legislature;  and  in  ascertaining  such 
iDtention  the  language  used  should  be  con- 
strued, if  possible,  according  to  the  usual 
meaning  of  the  words  used. 

Under  a  statute  of  Oregon,  which  in  all 
essential  particulars  was  the  same  as  ours, 
the  supreme  court  of  the  state,  in  a  case  in- 
volving the  sale  of  real  estate  made  pur- 
suant to  the  terms  of  a  father's  will,  as 
well  as  by  court  decree,  held  that  under  such 
a  law  an  infant  had  fifteen  years  after  the 
cause  of  action  accrued  in  which  to  proce- 
cute  his  action  to  recover  real  property,  un- 
less (as  provided  for  in  the  Oregon  law) 
he  should  become  of  age  after  ten  years  had 
elapsed  and  before  the  expiration  of  five 
years  thereafter,  in  which  case  the  time  for 
the  commencement  of  the  action  would  be 
one  year  after  the  disability  ceased.  (North- 
rop V.  Marquam,  16  Ore.  173,  18  Pac.  449.) 

[204]  To  the  same  effect  is  the  case  of 
Hulsman  v.  Deal,  82  Kan.  518.  108  Pac.  849. 
In  the  last-named  case  the  Supreme  Court 
of  Kansas,  under  conditions  and  statutory 
provisions  somewhat  similar  to  those  pre- 
sented in  the  matter  at  bar,  supports  the 
position  we  have  taken  here;  and  to  the  same 
effect  is  the  case  of  Kessinger  v.  Wilson.  53 
Ark.  400,  14  S.  W.  96,  22  Am.  St.  Rep.  220. 
See  also  Lanning  v.  Brown,  84  Ohio  St.  3S5, 
95  N.  E.  921,  Ann.  Gas.  1912C  772  and  note. 

The  appellants  in. this  action,  Marie  Wren 
and  Thomas  Wren»  Jr.,  who  appear  by  their 
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guardian  ad  litem,  were  within  the  age  of 
majority  at  all  times  and  dates  affected  by 
this  action.  Applying  to  this  case  the  force 
and  effect  of  the  several  sections  of  our  civil 
practice  act  quoted  above,  it  follows  that  the 
statute  of  limitations  has  not  run  against 
their  right  of  action. 

10,  11.  It  is  contended  by  respondent  that 
inasmuch  as  the  statute  of  limitations  would 
liave  run  against  the  administratrix  of  the 
estate  of  Thomas  Wren,  deceased,  therefore 
the  heirs  of  the  said  Thomas  Wren,  although 
minors  during  all  of  fhe  time,  were  never- 
theless directly  affected  by  the  same  statute. 

It  has  been  repeatedly  decided  by  the  Su- 
preme Court  of  California,  under  statutory 
provisions  and  procedure  relative  to  the  es- 
tates of  deceased  persons  similar  to  that  of 
ours,  that  the  title  to  real  estate  vests  in 
the  heirs  and  devisees  at  the  moment  of  the 
death  of  testator  or  intestate,  subject  only 
to  the  lien  of  the  executor  or  administrator 
for  the  payment  of  the  debts  and  expenses 
of  administration,  with  the  right  in  the  ad- 
ministrator to  present  possession,  which  con- 
tinues until  the  estate  is  settled  or  delivered 
over  to  the  parties  entitled  by  the  order  of 
the  probate  court.  (Beckett  v.  Selover,  7 
Cal.  215,  68  Am.  Dec.  237;  Meeks  v.  Hahn, 
20  Cal.  627;  In  re  Woodworth,  31  Cal.  695; 
Colton  V.  Onderdonk,  69  Cal.  158,  10  Pac. 
395,  58  Am.  Rep.  556. 

Holding  to  the  same  effect  are  the  cases 
of  Murphy  v.  Crouse,  135  Cal.  18,  66  Pac. 
^71,  87  Am.  Rep.  90;  and  Bates  v.  Howard, 
106  Cal.  183,  38  Pac.  715. 

The  Supreme  Court  of  Colorado,  in  the 
ease  of  Adams  v.  Slattery,  36  Colo.  36,  86 
Pac.  87,  held  to  the  effect  that  the  realty 
[205]  belonging  to  the  estate  of  a  deceased 
person  descends  directly  to  the  heirs  of  the 
deceased,  subject  to  the  payment  of  the  debts 
of  the  deceased,  and  that  the  administrator 
lias  no  title  or  interest  in  the  real  estate 
except  the  rents  thereof,  and  then  only  when 
it  becomes  necessary  to  have  recourse  to  the 
real  estate  to  pay  the  debts  of  the  deceased. 

Mr.  Schouler,  in  his  work  on  Wills,  Execu- 
tors and  Administrators,  says: 

''Real  estate,  at  the  common  law,  became 
vested  at  once  on  the  death  of  the  owner  in 
his  heirs  or  devisees,  and  the  executor  or 
administrator  has  as  such  no  inherent  power 
over  it.  .  .  .  It  is  only  as  legislation  or 
the  will  of  a  testator  may  have  conferred  an 
express  power  upon  the  executor  or  adminis- 
trator, that  he  can  exert  it  in  respect  of 
real  estate,  unless  authority  has  been  con- 
ferred bv  the  heirs  or  devisees  themselves." 
(Schouler  on  Wills,  Executors,  and  Adminis- 
trators, 6th  ed.  vol.  2,  p.  1199.) 

This  court  in  at  lea-  two  instances  has 
expressed  itself  to  the  same  effect  (Price  v. 
Ward,  25  Nev.  203,  68  Pac  849,  46  L.R.A. 
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469;  Gossage  v.  Crown  Point,  etc.  Min.  Co. 
14  Nev.  156.) 

Following,  as  it  does,  as  a  conclusion  to 
be  reached  from  the  application  of  our  statu- 
tory provision,  in  the  light  of  decisions  ren- 
dered under  similar  statutory  provisions  in  * 
other  states,  that  the  legal  title  to  realty 
belonging  to  the  estate  of  one  deceased  de- 
scends directly  to  his  heirs,  it  follows  then, 
as  a  matter  of  course,  that  the  heirs  of  Thom- 
as Wren,  deceased,  became  at  his  death 
vested  with  the  legal  title  to  the  Good  Hope 
mining  claim  and  mill  site;  and  whatever 
may  be  said  as  to  the  statute  of  limitations 
running  against  the  interest  of  Mary  Wren, 
wife  of  the  deceased,  she  being  under  no  dis- 
ability, it  follows  that  the  right  to  main- 
tain an  action  to  quiet  title  to  the  interest 
of  the  minor  heirs,  Marie  Wren  and  Thomas 
Wren,  Jr.,  is  not  barred  to  them  by  the  stat- 
ute of  limitations. 

The  Supreme  Court  of  California  in  the 
case  of  Crosby  v.  Dowd,  61  Cal.  557,  had  the 
identical  question  presented  [206]  here  un- 
der consideration  and  under  similar  statu- 
tory provision,  and  the  conclusion  reached 
by  that  court  in  that  instance,  as  well  as 
the  reasoning  resorted  to  in  arriving  at  that 
conclusion,  will  be  found  in  support  of  the 
position  we  take  here. 

The  respondent's  strongest  position,  and 
one  which  requires  most  careful  scrutiny  in 
determining  whether  or  not  it  applies  to  the 
case  at  bar,  is  that  set  forth  in  his  conten- 
tion that  the  administratrix  was  a  trustee, 
and  the  minor  heirs,  Marie  Wren  and  Thomas 
Wren,  Jr.,  were  cestui  que  trustents.  As- 
serting this  as  the  first  proposition,  they  fol- 
low it  up  by  a  contention,  supporting  the 
same  by  a  line  of  authorities,  that  when- 
ever the  right  of  actioYi  in  a  trustee  is  barred 
by  limitation,  the  right  •  of  the  cestui  que 
trust  is  also  barred,  and  respondent  contends 
that  this  rule  applies  whether  or  not  the 
cestui  qite  trust  be  laboring  under  disability 
during  the  period  of  limitation.  Many  au- 
thorities are  assigned  by  the  respondent  sup- 
porting the  proposition  which  he  asserts; 
indeed  none  more  forceful  than  that  con- 
tained in  the  decision  of  Meeks  v.  Vasaault, 
3  Sawy.  206,  16  Fed.  Cas.  No.  9,393,  affirmed 
in  the  decision  of  the  Supreme  Court  of  the 
United  States,  Meeker  v.  Olpherts,  100  U.  S. 
564,  25  U.  S.  (L.  ed.)  735.  (Harlan  v.  Peck, 
33  Cal.  515,  91  Am.  Dec.  653;  Jenkins  v. 
Jensen,  24  Utah  108,  66  Pac.  773,  91  Am.  St. 
Rep.  783;  Dennis  v.  Bint,  122  Cal.  39,  54 
Pac.  378,  68  Am.  St.  Rep.  17;  Patchett  v. 
Pacific  Coast  R,  Co.  100  Cal.  605,  35  Pac. 
73;  Williamson  v.  Beardsley,  137  Fed.  467, 
69  C.  C.  A.  615.)  A  correct  statement  of 
the  rule  applied  by  these  authorities  last  re- 
ferred to  emphasizes  two  principle  elements 
which  distinguish  the  cases  relied  upon  by 
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respondent  from  that  at  bar.  As  a  general 
proposition,  we  think  the  rule  is  that,  when- 
ever the  right  of  action  in  a  trustee  who  is 
vested  with  the  legal  title  and  compejiency 
to  sue  is  barred  by  limitation,  the  right  of 
the  cffstui  que  trust  is  also  barred. 

We  have  already  dwelt  on  the  proposition 
that  under  a  line  of  authorities  rendered  in 
the  light  of  statutes  similar  to  ours,  and  un- 
der the  decisions  of  this  court,  the 
[207]  legal  title  to  the  real  estate  of  one 
deceased  vests  in  his  heirs.  (Price  v.  Ward, 
25  Nev.  203,  58  Pac.  849,  46  L.R.A.  459; 
Gossage  v.  Crown  Point,  etc.  Min.  Co.  14 
Nev.  156.)  Hence  the  line  to  be  drawn  which 
would  distinguish  the  case  at  bar  from  that 
line  of  cases  exemplified  in  the  decision  of 
Meeks  v.  Olpherts,  100  U.  S.  564,  25  U.  S. 
(L.  ed.)  735,  is  one  which  rests  primarily 
upon  the  question  in  whom  is  the  legal  title. 
In  other  words,  if  the  trustee  be  vested  with 
the  legal  estate  or  title,  and  while  so  vested 
is  competent  to  sue,  the  statute  of  limitation 
running  against  the  trustee  will  also  run 
against  the  cestui  que  trust,  but  if  the  legal 
title  be  in  the  cestui  que  trust,  the  statute 
of  limitation  which  might  run  against  the 
trustee  will  not  constitute  a  bar  against  the 
former  if  he  be  under  disability  during  the 
period  of  limitation. 

In  this  respect  it  may  be  well  to  note  that 
the  case  of  Meeks  v.  Vassault,  supra,  de- 
cided by  the  Supreme  Court  of  the  United 
States,  was  a  matter  arising  under  a  probate 
sale;  and  there  the  court  especially  dwelt 
upon  the  right  of  action  which  might  be 
maintained  by  the  heirs  of  the  estate  against 
the  bondsmen  of  the  administrator. 

In  the  case  of  Harlan  v.  Peck,  suf  ra,  re- 
ferred to  in  the  "case  of  Meeks  v.  Vasaault, 
supra,  the  matter  grew  out  of  a  probate  sale 
made  pursuant  to  an  order  of  a  court  of  com- 
petent jurisdiction  and  pursuant  to  statu- 
tory provision. 

In  the  case  of  Jenkins  v.  Jensen,  supra, 
the  court  had  under  consideration  a  matter 
involving  trust  deeds  investing  the  trustees 
with  the  legal  title  to  the  realty  under  the 
peculiar  restrictions  set  forth   in  the  deed. 

In  the  case  of  Dennis  v.  Bint^  supra,  the 
question  involved  was  the  sale  of  real  estate 
by  the  administrator  following  an  order 
made  by  the  court  having  jurisdiction  ia 
probate  proceedings.  The  decision  there  re- 
ferred approvingly  to  the  case  of  Meeks  ▼. 
Olpherts,  supra,  and  to  McLeran  v.  Benton, 
73  Cal.  329,  14  Pac.  879,  2  Am.  St.  Rep. 
814.  The  decision  in  the  case,  as  did  the 
decision  in  the  cases  therein  referred  to, 
turned  upon  [208]  the  proposition  that  un- 
der the  statutes  of  California  the  adminis- 
trator, for  the  purpose  of  making  the  sale 
under  the  order  of  the  court  in  probate  pro- 
ceedings, was  the  trustee  and  the  heirs  were 
the  cestui  que  trustents. 


In  the  case  of  Patchett  v.  Pacific  Coast  R. 
Co.  supra,  the  trustee  held  a  legal  title  by 
and  through  a  deed. 

In  the  case  of  Williamson  v.  Beardsley, 
supra,  the  question  of  a  sale  pursuant  to 
an  order  of  a  court  during  probate  proceed- 
ings was  before  the  court  for  determination. 
There,  as  in  the  other  cases,  the  title  for  the 
purpose  of  the  sale  was  in  the  executor,  he 
being  the  trustee,  the  heirs  being  the  cestui 
que  trustents. 

In  Wood  on  Limitations,  the  author  cites 
the  rule  which  we  detfire  to  impress  by  rea- 
son of  its  importance  in  assisting  us  to  dis- 
tinguish the  matter  at  bar: 

''When  the  legal  title  of  property  is  vested 
in  a  trustee  who  can  sue  for  it,  and  fails 
to  do  so  within  the  statutory  period,  an  in* 
fant  cestui  que  who  has  only  an  equitable 
interest  will  also  be  barred;  but  the  rule  ia 
otherwise  when  the  legal  title  is  vested  in 
the  infant,  or  cast  upon  him  by  operation 
of  law.    .    .    .*' 

Continuing  on  the  subject,  the  author 
states  that,  if  the  cestui  que  trust  was  ig- 
norant of  the  sale  and  the  purchaser  knew 
of  the  trust,  the  cestui  que  trust  will  not  be 
barred.  (W^ood  on  Limitations,  2d  ed.  voL 
2,  p.  522,  sec.  208.) 

Section  5950,  Revised  Laws,  being  section 
94  of  the  civil  practice  act,  provides: 

"The  executor  or  administrator  shall  have 
a  right  to  the  possession  of  ail  the  real  as 
well  as  personal  estate  of  the  deceased*  and 
may  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  shall  be  settled  or  un- 
til delivered  over  by  order  of  the  district 
court  to  the  heirs  or  devisees,  and  shall  keep 
in  good  tenantable  repair  all  houses,  build- 
ings, and  fences  thereon  which  are  under  his 
control." 

In  the  case  of  Gossage  ▼.  Crown  Point 
Min.  Co.  supra,  this  court,  speaking  through 
Mr.  Justice  Hawley,  referred  with  approval 
to  the  decision  of  the  Supreme  [209]  Court 
of  Michigan,  which,  in  passing  upon  a  stat- 
ute similar  to  ours,  held  that  the  right  of 
possession  of  real  property  belonging  to  an 
estate  is  in  the  heir  until  the  executor  or 
administrator  takes  possession  or  otherwise 
claims  his  right  under  the  statute.  (Street- 
er  V.  Paton,  7  Mich.  341 ;  Marvin  v.  Scliilling, 
12  Mich.  356;  Champau  v.  Champau,  19 
Mich.  116.) 

Further  observing,  the  court  says: 

''All  the  decisions  in  the  respective  states, 
^  where  the  question  is  alluded  to,  concede  the 
proposition  that,  in  construing  this  section 
of  the  statute,  the  entire  probate  system  rela- 
tive to  the  settlement  of  the  estates  of  de- 
ceased persons,  as  well  as  the  statute  con- 
cerning descents  and  distribution,  must  be 
considered.  There  cannot  be  any  controversy 
as  to  the  correctness  of  this  general  rule. 
The  rights  of  the  relative  parties  ought  al- 
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'ways  to  be  considered,  and  such  an  inter- 
pretation given  as  would  afford  the  protec- 
tion intended  to  be  reached  by  the  legisla- 
ture." 

The  decision  of  this  court  in  the  case  ot 
Oossage  v.  Crown  Point  Min.  Co.  supra,  is 
•decisive  of  a  matter  relative  to  the  applica- 
tion of  our  statute  which  we  deem  of  vital 
importance  in  arriving  at  a  correct  conclu- 
sion on  the  matter  at  bar.  This  court  there 
approved  the  reasoning  found  in  the  case  of 
Btreeter  v.  Paton,  supra,  to  the  effect: 

"The  object  of  this  particular  section  of 
the  statute  was  to  prevent  injustice  to  cred- 
itors, and  to  have  the  rents  as  well  as  the 
proceeds  of  the  sale  of  the  real  estate  ap- 
plied to  the  payment  of  debts;  .  .  .  the 
language  ...  is  not  imperative,  but  gives 
4L  right  which  the  administrator  or  executor 
may  or  may  not  exercise;  ...  it  is  the 
4uty  of  the  personal  representative  to  take 
possession  of  the  real  estate,  when  it,  or  the 
rents  and  profits,  may  be  needed  in  the  set- 
tlement of  the  estate,  but  when  this  is  not 
the  case,  although  he  may  do  so  under  the 
statute,  it  is  not  imperative  on  him;  .  .  . 
t^here  is  no  valid  reason  why  it  should  be 
imperative.  .  .  .  The  personal  estate  may 
be  more  than  ample  [210]  for  all  purposes 
of  administration  and  years  may  be  required 
in  settling  the  estate;  -  ...  it  would  be 
a  harsh  construction  of  the  statute  that 
would  deprive  the  heir  of  his  inheritance  in 
the  meantime." 

Speaking  on  the  question  of  the  right  of 
the  heirs  to  maintain  an  action  in  ejectment 
in  their  own  name,  the  court  said: 

"They  are  the  real  parties  in  interest. 
They  alone  will  be  benefited  or  injured,  as 
the  case  may  be,  by  the  result  of  the  suit. 
There  are  no  creditors  to  be  affected.  No 
costs  or  debts  of  any  kind  outstanding 
against  the  estate.  Neither  is  there  any  ex- 
isting equity  of  any  character  in  favor  of 
the  administrator.  Moreover,  if  any  legal  or 
equitable  right  existed  in  his  favor,  he  has 
waived  the  same  in  favor  of  the  heirs.  If 
any  objection,  therefore,  exists  against  the 
right  of  the  heir  to  maintain  this  suit,  it 
must  be  found  in  the  plain  language,  spirit, 
and  intent  of  the  statute.  There  is  no  other 
reason  that  could  be  advanced  why  the  heirs 
should  be  compelled  to  go  through  the  formu- 
la and  delay  of  procuring  the  appointment  of 
a  special  administrator." 

12.  Hence  we  find  that  in  no  uncertain 
terms  we  have  determined  not  only  that  the 
realty  in  the  estate  of  one  deceased  vests 
immediately  in  his  heirs  (Price  v  Ward,  su- 
pra), but,  moreover,  that  even  where  an  ad- 
ministrator or  executor  has  been  appointed, 
and  the  estate  is  in  course  of  probate,  it  is 
the  right  of  the  heirs  to  maintain  an  action 
as  against  third  persons  for  the  possession 
of  the  realty. 
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In  the  case  of  Meeks  v.  Olpherts,  supra, 
the  Supreme  Court  of  the  United  States,  in 
deciding  whether  or  not  the  statute  of  limi- 
tations would  run  against  an  heir  under  legal 
disability,  looked  directly  to  the  decision  of 
the  Supreme  Court  of  California  in  the  case 
of  Harlan  v.  Peck,  33  Cal.  515,  91  Am  Dec. 
653,  and  in  the  light  of  the  decision  of  the 
highest  court  of  that  state  in  the  last-named 
case  held: 

"The  disability  cannot  have  reference  to  a 
person  in  whom  no  right  of  action  exists. 
.  .  .  The  riglit  [211]  of  action  on  the  title 
which  the  plaintiff  now  asserts  was  in  the 
administrator,  and  the  statute  therefore  ran 
against  him  and  against  all  whose  rights 
he  represented.  'In  all  suits  for  the  benefit  of 
the  estate  he  represents  both  the  creditors 
and  the  heirs,'  said  the  Supreme  Court  in 
Beckett  v.  Selover,  7  Cal.  215.*' 

The  highest  court  of  this  state,  following 
a  line  of  Michigan  cases,  has  taken  a  con- 
trary view  as  to  the  matter  last  quoted,  and, 
in  construing  our  statutory  provisions  in  the 
light  of  the  policy  sought  to  be  carried  out 
as  made  manifest  by  our  legislative  enact- 
ments, has  determined  that  an  action  might 
be  maintained  by  the  heirs  in  their  own 
name  where  they  sought  to  secure  to  them- 
selves possession  of  the  realty  as  against 
third  parties.  Hence,  the  assertion  made  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Meeks  v.  Olpherts,  supra,  that 
"the  disability  cannot  have  reference  to  a 
person  in  whom  no  right  of  action  exists," 
does  not  apply  to  minor  heirs  in  a  case  like 
the  one  at  bar.  Rather  do  we  apply  the  doc- 
trine laid  down  by  that  court  in  the  same 
opinion,  wherein  it  said: 

"The  legal  disability  mentioned  in  section 
191  [Civil  Code  Cal.]  manifestly  has  refer- 
ence to  a  well-known  class  of  persons  in 
whom  a  right  to  redress  exists,  but  who  for 
special  reasons  are  incapable  of  acting  for 
themselves;  such  as  infancy,  coverture,  and 
the  like.  Whatever  is  a  disability  under  the 
general  statute  of  limitations  is  a  disability 
under  this  statute." 

The  property  in  question  here  had  never 
been  taken  possession  of  by  the  administra- 
trix, if  we  read  the  record  aright.-  It  was, 
nevertheless,  realty  which  belonged  to  the 
estate  of  Thomas  Wren,  deceased;  realty 
which  passed  directly  to  his  heirs  in  the 
event  of  his  deUth.  Two  of  these  heirs  were 
at  that  time,  aa  well  as  at  the  time  of  the 
commencement  of  this  action,  minors.  Had 
these  heirs  been  laboring  under  no  disabili- 
ty, it  would,  in  the  light  of  the  decision  of 
this  court  in  Gossage  v.  Crown  Point  Min. 
Co.  supra,  have  been  their  right  and  privi- 
lege to  institute  an  action  in  their  own  name 
[212]  to  quiet  title  to  the  property.  But 
these  heirs,  Marie  Wren  and  Thomas  Wren, 
Jr.,  were  at  the  time  of  their  father's  death. 
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as  well  as  at  the  time  of  the  commencement 
of  this  action,  minors;  hence  laboring  under 
a  legal  disability.  Had  these  heirs  been  free 
from  this  disability,  they  might  have  insti- 
tuted this  action  at  any  time  within  two 
years  from  and  after  the  date  of  the  tax 
sale  at  which  this  respondent  alleges  he  ac- 
quired title  to  the  property  in  question. 
But  the  statute  of  this  state  (Eev.  Laws, 
4951-4966)  provides  that  by  reason  of  this 
disability  this  action,  which,  under  the  de- 
cision of  this  court  in  the  case  of  Gossage  v. 
Crown  Point  Min.  Co.  supra,  was  theirs,  had 
they  been  of  legal  age,  may  be  commenced 
by  them  within  a  period  of  two  years  after 
their  disability  has  ceased. 

The  cases  of  Meeks  v.  Olpherts  and  Meeks 
V.  Vassault,  supra,  are  earnestly  relied  upon 
by  respondent  in  furtherance  of  his  position 
here.  But,  in  the  light  of  the  decision  of 
this  court  heretofore  referred  to  and  in  view 
of  our  statutory  provision,*  that  decision  is 
distinguishable  in  view  of  assertions  there 
made  and  the  reasoning  resorted  to.  The 
court  there  says: 

"Under  the  statutes  of  California,  real  es- 
tate, like  personalty,  is  assets  in  the  hands 
of  the  administrator,  and  is  to  be  adminis- 
tered, and  applied  first  to  the  payment  of 
the  expenses  of  the  administration  and  debts 
of  the  deceased,  and  then  the  residue,  after 
satisfying  all  lawful  claims,  distributed  to 
the  heirs.  Realty  and  personalty  «tand  upon 
the  same  footing,  except  that  the  personalty 
must  be  first  exhausted  before  the  real  estate 
can  be  sold  and  applied  to  payment  of  the 
debts  of  the  deceased.  The  right  of  posses- 
sion, and  right  of  action  to  recover  posses- 
sion of  the  real  estate,  vests  exclusively  in 
the  administrator.  The  heirs  cannot  main- 
tain an  action  to  recover  the  real  estate 
pending  the  administration,  or  after  the  ad- 
ministration has  been  commenced,  until  the 
estate  has  been  settled,  or  the  real  estate 
has  been  distributed  to  them  by  the  probate 
court."  (Meeks  v.  Vassault,  3  Sawy.  212, 
16  Fed.  Cas.  No.  9,393.) 

[213]  Such  cannot  apply  here,  in  view  of 
the  decision  of  this  court  in  the  case  of  Gos- 
sage V.  Crown  Point  Min.  Co.  supra. 

Again,'  in  the  Meeks-Vassault  case  the 
court  said: 

"The  cause  of  action  had  accrued,  but  it 
was  in  the  administrator,  and  had  not  yet 
passed  to  the  heir.  There  was,  however,  a 
party  in  existence  competent  to  sue,  one 
to  whom  the  law  gives  the  right,  and  upon 
whom  it  imposes  the  duty  to  sue.  This  party 
is  the  administrator  who  is  the  trustee  of 
the  estate,  and  who  for  this  purpose  repre- 
sents both  the  heirs  and  the  creditors  of  the 
estate.    He  represents  the  title." 

Again,  we  say,  this  reasoning  must  fall 
before  the  force  and  effect  of  the  decision  of 


this  court  in  the  case  of  Gossage  ▼.  Crowit 
Point   Min.   Co.   supra. 

But  these  several  lines  of  reasoning  re- 
sorted to  in  the  Meeks-Vassault  case  cannot 
avail  in  this  case  for  any  reason.  The  court 
there,  in  speaking  of  the  remedy  remaining 
in  favor  of  the  heirs,  used  the  following  sig- 
nificant language: 

"Whether  as  affective  as  desirable  or  not,, 
the  heirs  are  not  without  a  remedy.  They 
have  a  remedy  against  the  administrator 
and  upon  the  administrators'  bond;  and  they 
may,  in  a  proper  proceeding,  also  compel  the 
administrator  to  sue." 

The  reasoning  and  conclusion  arrived  at  in 
these  cases  by  the  Supreme  Court  of  the 
United  States  and  by  the  learned  Circuit 
Court  of  Appeals  cannot  avail  in  the  case  at 
bar,  first,  because  a  conclusion  different  from 
that  of  the  Supreme  Court  of  California,  re- 
ferred to  in  the  Olpherts  case,  has  been  ar- 
rived at  by  the  highest  court  of  this  state 
as  to  the  right  of  the  heirs  to  maintain  an 
action  in  their  own  name,  for  the  possession 
of  realty  belonging  to  the  estate,  as  well  as 
for  another  reason. 

13.  Section  5911,  Revised  Laws,  being  sec- 
tion 55  of  our  Civil  Practice  Act,  provides  t 

"Every  person  to  whom  letters  testamen- 
tary (unless  the  will  otherwise  provides)  or 
of  administration  shall  have  been  directed  to 
issue  shall,  before  receiving  the  [214]  letters^ 
execute  a  bond  to  the  State  of  Nevada,  with 
two  or  more  sureties  to  be  approved  by  the 
district  judge.  In  form  the  bond  shall  be 
joint  and  several,  and  the  penalty  shall  not 
be  less  than  the  value  of  the  personal  prop- 
erty, including  rents  and  profits  belonging  to 
the  estate,  which  value  shall  be  ascertained 
by  the  court  by  the  examination  on  oath  of 
the  party  applying,  and  of  any  other  per- 
sons the  judge  may  think  proper  to  examine. 
The  district  judge  shall  require  an  additional 
bond  whenever  the  sale  of  any  real  estate  be- 
longing to  an  estate .  is  ordered  by  him  to 
be  sold.  The  bond  shall  be  conditioned  that 
the  executor  or  administrator  will  faithful- 
ly execute  the  duties  of  the  trust  according 
to  law,  and  shall  be  recorded  by  the  clerk.** 

It  will  be  noted  that  in  this  section  the 
penalty  provided  for  in  the  bond  is  fixed  at 
not  less  than  the  value  of  the  personal  prop> 
erty,  including  rents  and  profits  belonging  to 
the  estate.  It  is  only  when  the  sale  of  any 
real  estate  belonging  to  the  estate  is  ordered 
by  the  district  judge  that  an  additional  bond 
is  required  under  this  statutory  provision. 
Under  the  latter  condition  only,  a  bond  la 
required  from  the  executor  or  administrator 
to  insure  that  he  "will  faithfully  execute  the 
duties  of  the  trust  according  to  law."  Hence,, 
as  we  read  this  provision  of  our  statute,  and 
viewing  it  in  the  light  of  the  general  policy 
which  we  find  established  by  the  legislature 
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applicable  to  the  settlement  of  the  estates 
of  deceased  persons,  it  is  made  manifest  to 
us  that  the  relationship  of  trustee  and  cestui 
que  trust  between  the  executor  or  the  admin- 
istrator and  the  heirs  is  not  created  by  our 
statute  in  so  far  as  the  same  might  apply 
to  the  realty  belonging  to  an  estate.  For 
this  reason,  the  rule  that  would  assert  that 
a  statute  of  limitations  running  against  a 
trustee  who  holds  the  legal  title  to  real  es- 
tate runs  also  against  the  cestui  que  trust, 
does  not  apply. 

The  disability  which  prevented  the  statute 
of  limitation  from  running  as  against  the 
minors,  Marie  Wren  and  Ihomas  Wren,  Jr., 
does  not  affect  the  same  result  as  [215]  with 
reference  to  Mary  Wren  in  her  own  right  nor 
to  Mary  Wren  as  administratrix.  She  was 
laboring  under  no  such  disability,  and  the 
statute  as  to  the  time  during  which  actions 
might  be  commenced  operates  as  a  bar  to 
her  right  of  action,  here  inasmuch  as  the 
period  during  which  such  actions  could  have 
been  commenced  has  long  since  passed. 

14.  Counsel  for  appellants  here  contend 
that  the  statute  of  limitations  governing  the 
commencement  of  actions  of  this  character 
has  not  run  against  the  appellant,  Mary 
Wren.  In  this  respect  they  contend  that  sec- 
tion 4951,  Revised  Laws,  does  not  apply,  in- 
asmuch as  the  property  in  question  here  was 
a  patented  mining  claim. 

In  this  respect  they  argue  that  the  term 
"mining  claim"  as  used  in  section  4961  and 
in  the  exception  to  section  4953,  refers  to 
unpatented  mining  claims;  that  the  time 
within  which  to  commence  an  action  for  the 
recovery  of  a  patented  mining  claim  is  gov- 
erned by  section  4952,  Revised  Laws,  and 
hence  this  action  might  have  been  commenced 
at  any  time  within  Ave  years  from  and  after 
the  date  at  which  appellant  Mary  Wren  was 
last  seized  or  possessed  of  the  premises,  to 
wit,  December,  1909. 

The  contention  of  appellants  in  this  re- 
spect might  be  more  serious  were  it  not  for 
the  fact  that  the  history  of  legislation  as  we 
find  it  in  this  state  will  scarcely  support 
their  position. 

The  first  act  of  Congress  providing  for  the 
patenting  of  a  mining  claim  was  passed  in 
the  year  1866.  (U.  S.  Stat.  L.  1866,  p.  262; 
Golden  v.  Murphy,  31  Nev.  410,  103  Pac.  394, 
105  Pac.  99.) 

Section  4951,  Revised  Laws,  was  first  en- 
acted by  our  legislature  in  1867.  (Stats. 
1867,  p.  85.) 

Section  4953,  Revised  Laws,  was  first  en- 
acted in  1869.     (Stats.  1869,  p.  95.) 

These  enactments  were  carried  forward  in 
their  original  form,  by  continuation,  into  our 
Revised  Laws.     (Rev.  Laws,  5817.) 

Each  of  these  provisions  of  our  code  re- 
fers to  mining  claims  as  such,  and  this  not- 
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withstanding  the  passage  of  [21 6 J  the  fed- 
eral statute  of  1866  providing  for  the  patent- 
ing of  such  property.  If  the  legislatures  of 
1867  and  1869  had  intended  that  patented, 
mining  claims  should  not  be  affected  by  the 
provisions  of  this  statute,  we  may  assume- 
that  some  expression  to  that  effect  would 
be  found  in  the  statute.  Finding  none,  we- 
must  conclude  that  the  legislature,  when  en- 
acting these  provisions,  did  so  with  full 
knowledge  of  the  federal  statute  of  1866  pro- 
viding for  the  patenting  of  mining  claims,, 
and  hence  intended  that  the  force  of  these 
sections  should  apply  to  patented  as  well  as- 
unpatented  mining  claims,  and  that  actions 
for  the  recovery  of  mining  claims  or  for  th& 
recovery  of  the  possession  thereof  muiit  he- 
commenced  within  two  years  from  the  time 
at  which  the  plaintiff  or  those  through  or 
from  whom  he  claims  were  seized  or  pos- 
sessed of  such  mining  claim,  whether  the- 
same  be  patented  or  unpatented. 

15.  But  it  is  contended  that,  inasmuch  as- 
respondent  here  has  since  1910  been  in  open^ 
notorious,  and  exclusive  possession  of  the< 
property  in  question,  he  therefore  has  ac- 
quired the  same  by  adverse  possession.  A» 
regards  this  latter  contention,  the  minor 
heirs  were  entitled  to  notice  of  the  hostile 
character  of  respondent's  claim.  This  notice 
could  not  be  given  or  imparted  to  the  minor 
heirs  until  they  were  capable  in  law  of  re- 
ceiving it.  Their  infancy  made  it  impossible 
under  the  law  to  charge  them  with  notice  of 
the  character  or  extent  of  respondent's  claim, 
of  adverse  possession,  mucli  less  of  the  na- 
ture of  the  title  under  which  respondent  en- 
tered. To  this  notice  they  were  entitled; 
and  under  the  provision  of  our  statute  they 
had  the  right  to  commence  this  action  at 
any  time  witliin  -two  years  after  they  were- 
by  law  chargeable  with  notice.  (Northrop- 
V.  Marquam,  supra.) 

The  doctrine  that  statutes  of  limitation 
usually  except  infants  from  their  operation- 
has  received  eminent  sanction.  (1  R.  C.  L. 
75:).) 

The  judgment  appealed  from  must  be  re- 
versed, in  so  far  as  it  affects  Marie  Wren  and 
Thomas  Wren,  Jr.,  and  [217]  as  to  these 
appellants  it  is  ordered  that  judgment  be 
entered  in  accordance  with  the  prayer  of 
their  complaint,  to  the  extent  of  their  in- 
terest in  the  property  as  heirs  at  law  of 
Tliomas  Wren,  deceased. 

As  to  the  appellant,  Mary  Wren,  the  judg- 
ment is  affirmed. 

On  Petition  for  Writ  of  Error  to  United* 
States  Supreme  Court. 

(July  6,  1917) 

McCarran,  C.J. — The  earnestness  with- 
which   this  petition   for  writ   of   error   was 
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presented  has  caused  me  to  give  it  more  than 
usual  attention.  Especially  is  this  true  in 
view  of  the  fact  that  a  similar  application 
may  be  made  to  any  of  the  justices  of  the 
Supreme  Court  of  the  United  States. 

1,  2.  It  must  be  understood  that  in  the 
first  instance  no  federal  question  or  matter 
of  which  the  federal  court  would  take  cogni- 
sance was  presented  to  this  tribunal.  It  was 
only  on  petition  for  rehearing  that  a  federal 
•question  was  suggested.  The  Supreme  Court 
of  the  United  States  has  on  a  number  of 
■occasions  laid  down  the  rule  that  to  sug> 
pest  or  set  up  a  federal  question  for  the  first 
time  in  a  petition  for  rehearing  in  the  high- 
est court  of  the  state  is  not  in  time.  (Ency- 
<;lopedia  of  United  States  Supreme  Court 
Reports,  vol.  1,  p.  624.  Petitioner  here  con- 
tends that  the  authorities  supporting  the 
text  here  cited  are  not  pertinent  or  binding 
in  the  matter  at  bar,  inasmuch  as  the  fed- 
eral question  sought  to  be  raised  was  not  in 
•existence  until  after  the  filing  of  our  opin- 
ion and  decision.  In  other  words,  petitioner 
contends  that  by  the  decision  of  this  court 
the  federal  question  was  created. 

This  case  was  tried  in  the  court  below,  and 
«ame  to  this  court  upon  an  agreed  statement 
of  facts,  one  phase  of  which  was  that  de- 
fendant, respondent  here,  held  the  property 
in  question  by  adverse  possession  as  against 
appellants,  and  the  agreed  statement  of  facts 
in  that  respect  sets  forth  as  follows: 

[218] '"That  immediately  after  the  receipt 
'bv  the  said  Thomas  Dixon  of  the  certificate 
•of  sale  of  said  patented  mine  and  mill  site 
for  the  nonpayment  of  taxes  for  the  year 
1909,  he,  the  said  Thomas  Dixon,  defend- 
ant herein,  entered  into  the  possession  of 
said,  patented  mine  and  mill  site,  and  has 
remained  in  the  actual,  continued,  open, 
-notorious,  and  exclusive  possession  thereof, 
claiming  the  same  adversely  to  all  persons, 
since  the  month  of  January,  1910;  that  dur- 
ing the  years  1910,  1911,  1912,  and  1914  the 
county  assessor  assessed  said  property,  to 
wit,  said  patented  mine  and  mill  site,  to  the 
defendant  herein  in  the  manner  provided  by 
law,  and  the  defendant  herein  paid  all  of 
^he  taxes  so  levied  and  assessed  against  the 
said  property  for  the  years  1910,  1911,  1912, 
and  1914  to  the  county  treasurer  and  ex 
•officio  tax  receiver  of  Eureka  County,  State 
of  Nevada." 

Here  was  an  agreed  statement  of  a  fact, 
the  elements  of  which  were  intended  to  sup- 
port the  claim  of  adverse  possession.  This 
statement  of  fact,  couched  in  the  language 
in  which  we  find  it,  asserting  possession  in 
the  respondent,  Dixon,  precluded  the  idea  of 
possession  in  the  appellant  Mary  Wren,  either 
Jis  an  individual  or  in  her  official  capacity 


as  executrix.  This  statement  was  to  my  mind 
sufficient  to  warrant  the  assertion  foimd  in 
the  opinion  of  this  court  that  the  property 
in  question  here  had  never  been  taken  pos- 
session of  by  the  executrix.  If  possession 
had  ever  been  taken  of  the  property  by  the 
executrix,  the  record  is  silent,  save  and  ex- 
cept that  by  this  statement  of  fact  it  is  said 
that,  if  possession  had  ever  been  taken  of 
the  property  by  the  executrix,  it  was  at  a 
time  so  far  remote  that  the  statute  of  limita- 
tion had  run  in  establishment  of  adverse  pos- 
session in  favor  of  the  respondent.  Absence 
of  possession  by  the  executrix  was  the  basis 
of  one  of  the  defenses  urged  by  petitioner. 

The  assertion  of  this  court  to  the  eflect 
that  the  executrix  had  never  taken  posses- 
sion of  the  property  was,  as  I  view  it,  but 
minor  and  insignificant;  however,  it  did 
[219]  not  go  beyond  the  record  for  the  fact 
asserted.  The  assertion  of  this  court  in  this 
respect  may,  in  my  judgment,  be  said  to  rest 
squarely  upon  the  agreed  statement  of  fact 
as  to  the  actual,  continous,  open,  notorious, 
and  exclusive  possession  of  the  respondent. 

It  is  my  conclusion:  First,  that  there  be- 
ing no  federal  question  presented  to  this 
court  in  the  first  instance,  the  suggestion  of 
such  comes  too  late  on  petition  for  rehear- 
ing; secondly,  this  court  in  making  the  as- 
sertion that  the  property  in  question  had 
never  been  taken  possession  of  by  the  execu- 
trix did  not  go  outside  the  record,  but,  even 
should  it  be  conceded,  for  argument's  sake, 
that  in  making  this  assertion  this  court  did 
find  beyond  the  record,  the  final  conclusion 
and  judgment  of  the  court  did  not  turn  upon 
that  assertion,  nor  was  the  assertion  a  vital 
or  essential  element  in  arriving  at  the  con- 
clusion which  led  to  the  judgment  in  this 
case.  In  other  words,  the  law  as  laid  down 
in  the  opinion  and  decision  warranted  the 
conclusion  arrived  at,  regardless  of  the  ques- 
tion as  to  possession  by  the  executrix. 

Petition  for  a  writ  of  error  is  denied* 


NOTE. 

The  reported  case  discusses  at  length  the 
principles  by  which  the  question  whether  a 
constitutional  provision  is  self-executing  is 
to  be  determined,  and  applying  these  holds 
that  a  provision  that  property  of  a  specified 
character  shall  be  a^essed  at  not  less  than 
five  hundred  dollars  is  self -executing.  Self- 
executing  provisions  of  constitutions  are  dis- 
cussed in  the  notes  to  Newport  News  v.  Wood- 
ward, 7  Ann.  Cas.  625;  Ex  p.  Wagner,  18 
Ann.  Cas.  197;  State  v.  Romero,  Ann.  Cas. 
1914C  1114  (cited  in  the  reported  case): 
Willis  V.  Mabon,  31  Am.  St.  Rep.  626;  and 
Hickman  v.  Kansas,  41  Am.  St.  Rep.  6S4. 
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thereto,  and  it  has  not  become  unduly  burden- 
some and  oppressive  to  continue  compliance' 
therewith. 
TIR6INIAN  RAILWAY  COMPANY.  [See  note  at  end  of  this  case.] 
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Speeiilo     Ferfomaaoe  —  Comtraot     of 
Railroad  to  Maintaim  Depot. 

The  contract  or  covenant  of  a  railway  com- 
pany with  a  land  owner,  in  consideration  of 
the  grant  of  a  right  of  way  through  his  lands, 
and  of  land  for  depot  purposes,  to  build  and 
operate  a  depot  on  the  grantor's  land,  not 
specifying  the  length  of  time,  is  not  void 
per  se,  and  may  £b  specifically  enforced  so 
long  as  its  performance  by  the  railway  com- 
pany will  not  materially  interfere  with  the 
rights  and  interests  of  the  public  to  be  served 
by  such  railway  company;  or  it  has  not  be- 
come otherwise  unduly  burdensome  and  in- 
equitable. 

[See  ncrte  at  end  of  this  case.] 


Specific  performance  of  such  contract  will 
not  be  denied  where  no  hardship  or  injustice 
will  result,  and  where  an  action  for  damages 
can  give  the  grantor  no  adequate  relief. 

[See  note  at  end  of  this  case.] 

Railroads  —  Comtraet  to  Maimtaftm  Do- 
pot  ^  Witat  Conatitutea  Forform- 
anoe. 

In  such  a  case  the  building  and  operation 
'>f  a  depot  on  the  land  granted  for  a  short 
time  will  not  amount  to  full  performance  of 
the  grantee's  covenant  so  long  as  the  rights 
of  the  public  to  be  served  by  the  railway  com- 
pany have  not  intervened  and  continuance 
thereof  has  not  become  unjustly  burdensome 
and  inequitable  to  the  railway  company. 

Certainty  of  Contract. 

Nor  is  such  a  contract  so  indefinite  and 
incertain  in  its  terms,  and  because  of  the 
continuity  of  the  acts  required  in  specific 
performance,  extending  as  they  necessarily 
do  into  the  future,  as  to  be  unenforceable  in 
equity.  % 

Deeds  ^  Covenants  —  Subsequent  Deed 
to  Correct  Error  —  Effect. 

A  subsequent  deed  between  the  same  par- 
ties, correcting  errors  or  enlarging  boundaries, 
made  pursuant  to  the  previous  contract  and 
deed,  and  referring  thereto,  but  omitting  the 
covenant,  will  not  be  construed  as  a  release  of 
the  covenant,  when  it  appears  from  the  terms 
of  the  latter  deed  and  from  the  subsequent 
acts  and  conduct  of  the  parties,  that  such 
release  was  not  Intended. 

Specific  Performance  —  Contract  by 
Railroad  to  Maintain  Depot. 

But  such  contract  or  covenant  will  be  en- 
forced in  a  court  of  equity  so  long  and  so 
long  only  as  it  may  be  done  consistently  with 
the  public  interests  and  the  duties  and  obli- 
gations of  the  railway  company  in  respect 


In  a  suit  for  specific  performance  of  suck 
contract  the  burden  is  upon  the  railway  com- 
pany to  show  that  it  is  no  longer  able  to  per- 
form the  covenant  consistently  with  its  duties 
to  the  public  or  that  continuance  thereof  has 
become  burdensome  and  oppressive,  or  other- 
wise inequitable. 

[See  note  at  end  of  this  case.] 


in  the  case  at  bar  no  adequate  defense  was 
interposed,  nor  showing  made  entitling  the 
defendant  to  relief  from  specific  performance 
of  its  covenant. 

[See  note  at  end  of  this  case.] 

Deeds  —  Covenant  Running  w^ith  Land 
^  Agreement  to  Maintain  Depot. 

Such  a  covenant  is  one  running  with  the 
land  granted,  and  enforceable  against  the 
grantee  of  the  covenantor. 

Specific  Ferf  ormaae  —  Decree  ^  Modi*- 
fication  on  Appeal. 

Where  the  decree  of  specific  performance  in 
such  case  does  not  protect  the  public  inter- 
ests and  the  interest  of  the  railway  company 
in  the  future  performance  of  its  duties  and 
obligations  to  the  public,  it  mav  on  appeal 
be  modified  in  that  particular,  and  as  so  modi- 
fied, affirmed. 

(Syllabus  by  court.) 
Appeal  from  Circuit  Court,  Raleigh  county. 

Suit  by  H.  H.  Harper  et  al.,  plaintiffs, 
against  Virginian  Railway  Company,  defend- 
ant. Judgment  for  plaintiffs.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion^ 
Modified. 

O.  A,  Wingfield,  McGinnis  d  Hatcf-er  and 
Broicny  Jackson  d  Knight  for  appellant. 

McCreery  d  Patterson  and  A,  P.  Farley  for 
appellees. 

[790]  MiLLEB,  J. — ^The  covenant  in  plain- 
tiff's* contract  of  September  20,  1902,  and  in 
their  deed  of  February  23,  1903,  a  part  of  the^ 
consideration  for  their  grant  of  a  right  of 
way  and  depot  grounds  to  The  -Deepwater 
Railway  Company,  defendant's  predecessor  in 
title,  and  specific  execution  of  which  is  songht 
by  the  bill,  is  as  follows:  "It  is  further 
agreed  that  said  Railway  Company  is  to 
erect  on  the  land  of  the  parties  of  the  first 
part,  a  depot,  for  the  general  accommodation 
of  the  public.  The  said  depot  is  to  be  built 
and  operated  within  one  year  from  the  com- 
pletion of  said  R.  R." 

The  decree  of  September  6,  1913,  appealed 
from,  is  that :    "The  Virginian  Railway  Com- 
pany, a  corporation,  shall  and  it  is  hereby 
required   and   directed   to   comply   with   the- 
terms  of  the  deeds  set  forth  and  mentioned 
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in  the  bill  of  complaint  tiled  herein  and  to 
jnaintaiu  and  operate  its  station  and  depot 
building  at  Harper,  Raleigh  County,  West 
Virginia,  for  the  accommodation  of  the  public 
in  general  at  all  reasonable  hours  [791]  in 
a  reasonable  and  proper  manner  and  to  place 
and  keep  at  said  depot  and  station  building 
a  suitable  and  competent  agent  or  person  in 
charge  of  the  same  and  place  therein  and 
thereat  proper  and  suitable  equipment  and 
conveniences  in  and  about  said  station  build- 
ing for  the  accommodation  of  the  general 
public,  and  in  all  respects  conduct,  equip  and 
maintain  said  station  or  depot  in  the  same 
manner  and  method  as  that  in  which  sta- 
tions of  a  like  character  and  kind  are  con- 
ducted, equipped  and  maintained  by  said  The 
Virginian  Railway  Company,  a  corporation, 
-where  they  have  an  agent  in  charge  of  the 
same,  so  that  the  public  generally  may  be 
properly  and  reasonably  accommodated/' 

The  record  shows  that  a  depot  was  erected 
on  the  land  granted,  but  whether  by  The 
Deepwater  Railway  Company,  the  immediate 
grantee,  or  by  the  defendant,  its  successor  in 
title,  is  Jiot  quite  clear  from  the  record,  and 
that  the  depot  was  also  operated  by  an  agent 
from  about  October  1,  1907,  to  April  30,  1009, 
inclusive,  a  period  of  about  eighteen  months, 
substantially  as  decreed.  The  record  also 
shows  that  The  Deepwater  Railway  Company, 
about  April  22,  1907,  deeded  to  the  defendant 
this  property,  along  with  all  other  property 
owned  by  it,  subject  to  all  the  rights  and 
liabilities  pertaining  thereto. 

Several  grounds  for  reversal  of  the  decree 
are  assigned  and  relied  on:  (1)  That  a 
court  of  equity  will  not  decree  specific  per- 
formance of  a  contract  to  build  and  operate 
a  railroad  station  or  depot;  (2)  that  such  a 
contract  is  complied  with  by  the  erection  and 
operation  of  the  depot,  even  though  the  op- 
eration be  discontinued  after  a  time,  when 
it  is  found  that  the  public  necessity  does 
not  require  such  depot;  (3)  that  where  the 
contract  is  uncertain  and  indefinite  in  its 
terms,  a^s  it  is  claimed  this  one  is,  specific 
performance  will  not  be  decreed;  (4)  that 
by  the  subsequent  deed  of  December  19,  1905, 
from  the  plaintifTs  to  The  Deepwater  Rail- 
way Company,  pleaded  and  filed  in  the  rec- 
ord, which  does  not  contain  the  covenant 
relied  on,  all  previous  covenants  and  agree- 
ments  became  merged  in  it,  and  that  that 
deed  must  be  looked  to  and  to  it  alone  as  the 
final  repository  of  the  terms  and  provisions 
of  the  contract;  (5)  that  a  contract  to  erect 
and  operate  a  depot  does  not  require  per- 
petual service  of  an  agent  at  the  [792]  depot, 
and  that  when  under  such  a  contract  the 
railway  company  has  built  the  depot  and 
operated  it  until  it  is  demonstrated  that 
the  public  necessities  do  not  require  the 
depot,   the  contract   is  complied  with;    (6) 


that^  the  covenant  sued  on  is  for  a  personal 
service  and  does  not  run  with  the  land. 

The  first  proposition,  that  a  court  of 
equity  will  not  decree  specific  performance 
of  such  a  contract,  is  not  one  of  general 
application.  A  correct  statement  of  the  rule, 
according  to  reason,  and  the  great  weight  of 
authority  is,  that  such  contracts  are  not 
void  per  se  and  will  be  specifically  enforced, 
unless  to  do  so  would  be  to  subordinate  pub- 
lic to  private  interests,  or  would  so  hamper 
the  railway  company  that  it  could  not 
properly  discharge  its  duties  to  the  public 
in  general.  36  Cyc.  586,  citing  numerous 
cases  on  the  subject  in  note  69,  including 
Taylor  v.  Florida  East  Coast  R.  Co.  54  Fla. 
635,  45  So.  574,  127  Am.  St.  Rep.  155,  IG 
L.R.A.(N.S.)  307,  14  Ann.  Gas.  473,  and 
valuable  note  citing  cases;  and  Lawrence  v. 
Saratoga  Lake  R.  Co.  36  Hun.  (N.  Y.)  467. 
affirmed  in  42  Hun  656;  Lyman  v.  Suburban 
R.  Co.  190  III.  320,  60  N.  E.  515,  52  L.R.A. 
645;  Jessup  v.  Grand  Trunk  R.  Co.  28 
Grant's  Ch.  (U.  C.)  583;  Murray  v.  North- 
western R.  Co.  64  S.  C.  520,  42  S.  E.  617. 
And  the  rule  is  that  where  such  contracts 
are  fair  and  involve  no  surrender  of  public 
interest,  and  where  for  some  reason  a  court 
of  equity  would  not  enforce  specific  perform- 
ance, the  contract  not  being  void  per  se,  an 
action  for  damages  will  lie  at  the  suit  of 
the  grantor.  1  Elliott  on  Railroads,  section 
386;  St.  Louis,  etc.  R.  Co.  v.  Crandall,  75 
Ark.  89,  86  S.  W.  855,  112  Am.  St.  Rep.  42: 
Whalen  v.  Baltimore,  etc.  R.  Co.  108  Md.  11, 
69  Atl-  390,  129  Am.  St.  Rep.  423,  17  L.R.A. 
(N.S.)    130. 

The  cases  cited  and  relied  upon  by  appel- 
lant's counsel  for  their  proposition,  namely, 
Port  Clinton  R.  Co.  v.  Cleveland,  etc.  R.  Co. 
13  Ohio  St.  644;  Atlanta,  etc.  R.  Go.  v.  Speer, 
32  Ga.  560,  79  Am.  Dec.  305;  Blanchard  v. 
Detroit,  etc.  R.  Co.  31  Mich.  43,  18  Am.  Rep. 
142;  Bestor  v.  Wathen,  60  111.  138;  Texas,  etc. 
R.  Go.  V.  Marshall,  136  U.  S.  393,  10  S.  Ct. 
846,  34  U.  S.  (L.  ed.)  385;  Moseley  v.  Chi- 
cago, etc.  R.  Go.  57  Neb.  636,  78  N.  W.  293, 
94  Am.  St.  Rep.  58;  and  Southern  California 
R.  Co.  V.  Slauson,  138  Cal.  342,  71  Pac.  352, 
are  cases  which  we  think  fall  within  the  ex- 
ception of  the  general  rule  above  stated. 
True,  the  United  States  Circuit  Court  of 
Appeals  for  this  fourth  circuit,  in  Willson 
V.  Winchester,  etc.  R.  Go.  99  Fed.  642,  41 
G.  C.  A.  215,  has  interpreted  Texas  [793]  etc. 
R.  Co.  V.  Marshall,  supra;  and  Texas,  etc. 
R.  Co.  V.  Scott,  77  Fed.  726,  41  U.  S.  App. 
624,  23  C.  C.  A.  424,  37  L.R.A.(N.S.)  94, 
as  holding  that  the  building  of  a  depot  and 
operating  it  for  any  time  constitutes  per- 
formance of  such  a  contract  on  the  part  of 
the  railway  company,  exempting  it  from  lia- 
bility for  specific  performance  or  for  damages, 
but  of  this  proposition  more  will   be   said 
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liereafter.  In  21  Am.  &  £ng.  R.  Cas.  835, 
under  Lyman  y.  Suburban  R.  Co.  supra,  there 
reported,  will  be  found  an  extensive  note, 
collating  many  cases  applicable  to  the  gen- 
eral rule  above  stated,  and  distinguishing  the 
-eases  involving  valid  and  void  contracts  of 
this  character.  It  would  be  useless  to  at- 
tempt a  review  of  the  many  decisions  cited 
and  others  that  might  be  cited  on  these 
propositions. 

It  is  true  that  specific  performance  is  not 
always  a  matter  of  right,  and  rest^  in  the 
sound,  not  arbitrary  discretion  of  the  court; 
but  specific  performance  will  not  be  withheld 
when  no  hardship  or  injustice  will  result, 
and  where  an  action  at  law  for  damages  will 
not  be  adequate.  We  do  not  think  the  case 
presented  here  can  be  relievable  at  law  as 
•completely  and  adequately  as  by  specific  per- 
formance. How  could  the  plaintiffs'  damages 
be  measured?  Not  only  is  valuable  property 
involved,  but  the  service  of  the  railway  com- 
pany to  the  public  in  general,  and  to  plain- 
tiffs in  particular,  and  for  an  indefinite  time, 
not  inconsistent  with  the  public  interests, 
is -also  involved.  How  could  damages  of  this 
•character  be  adequately  measured  in  a  court 
-of  law?  Our  decisions  say,  generally,  that 
the  remedy  at  law  must  be  as  adequate  and 
complete  as  in  equity  in  order  to  deprive  one 
of  equitable  relief. 

Now  upon  the  second  proposition:  Was  the 
railway  company's  contract  complied  with 
by  the  building  and  operation  of  the  depot  in 
question  for  a  short  time?  The  principal  au- 
thorities relied  upon  for  this  contention  are 
Texas,  etc.  Pac.  R.  Co.  v.  Marshall;  and  Tex- 
as, etc.  R.  Co.  v.  Scott,  supra.  The  principal 
ground  for  denying  the  relief  of  specific  per- 
formance in  the  Marshall  Case  was  that  the 
contract  called  for  a  perpetiMl  maintenance 
in  the  Citv  of  Marshall,  of  the  defendant's 
principal  office,  machine  shops,  and  car  works, 
regardless  of  changed  conditions  and  of  the 
exigencies  of  the  railroad  business  in  the 
State  of  Texas,  and  [794]  such  also  was  the 
character  of  the  contract  in  Texas,  etc.  R. 
Co.  V.  Scott.  As  we  understand  those  deci- 
sions and  others  of  that  class,  they  in  effect 
hold,  that  where  during  the  performance  of 
the  contract  by  a  railway  company  the  in- 
terests of  the  public,  which  are  always  par- 
amount, have  intervened,  so  as  to  make 
further  performance  burdensome  and  ineq- 
uitable and  against  those  interests,  equity 
will  not  compel  further  performance  of  the 
contract.  The  basis  of  these  decisions  is  that 
although  the  parties  to  the  contract  were 
competent  to  make  it,  they  must  be  deemed 
to  have  contracted  with  reference  to  the  sub- 
ject matter  and  with  reference  to  the  obliga- 
tion of  the  railway  company  to  the  public, 
and  its  inability  to  subordinate  public  to 
private  interests,  and  that  the  employment 


of  the  word  permanently,  or  words  of  equiv- 
alent import,  in  such  contracts,  mean  only 
so  long  as  the  railway  company,  consistently 
with  its  public  duties,  can  continue  to 
maintain  and  operate  the  depot  or  station  as 
provided  in  the  contract;  and  that  such  per- 
formance of  the  contract  amounts  to  com- 
plete performance  of  the  covenant  to  build 
and  maintain  such  railway  station.  Atlantu, 
etc.  R.  Co.  V.  Camp,  130  Ga.  1,  14  Ann.  Cas. 
439,  60  S.  E.  177,  124  Am.  St.  Rep.  151,  15 
L.R.A.(N.S.)  694,  61  Am.  &  Eng.  R.  Cas. 
(N.S.)  188?  Jones  v.  Newport  News,  etc.  Co. 
65  Fed.  738,  31  U.  S.  App.  92,  13  C.  C.  A. 
95;  Willson  v.  Winchester,  etc.  R.  Co.  supra. 
The  third  proposition,  that  the  contract  is 
indefinite  and  uncertain  in  its  tcrvis,  there- 
fore unenforcable  in  equity,  we  think  is  with- 
out substantial  merit.  Tlie  chief  argument 
against  relief  on  this  score  is  the  continuity 
of  the  acts  required  by  the  decree,  extending 
as  they  do  into  the  future,  and  requiring,  as 
it  is  supposed,  the  constant  attention  of  the 
court  in  securing  performance  of  its  decree. 
The  old  doctrine  thus  invoked  has  in  later 
years  been  broken  into  by  the  decisions  in 
the  class  of  cases  to  which  we  have  been 
referring.  Mr.  Pomeroy,  6  Pomeroy  Eq.  Jur. 
section  761,  and  notes,  says:  "In  analogy 
to  the  cases  mentioned  in  the  last  section, 
where  the  company,  in  consideration  of  the 
conveyance  to  it  of  land,  was  compelled  to 
comply  with  its  agreement  to  erect  certain 
structures  for  the  grantor's  benefit,  its  rea- 
sonable agreement  to  maintain  a  station  on 
the  land  conveyed  for  the  plaintiff's  con- 
venience, and  to  stop  trains  thereat,  will  be 
enforced,  if  that  is  consistent  with  the  com- 
pany's [795]  larger  duty  to  operate  its  road 
so  as  to  promote  the  public  convenience.  But 
the  exception  has  taken  a  much  wider  scope 
than  this.  Trackage  and- operating  contracts 
between  railroads,  of  the  utmost  complexity, 
have  recently  been  the  subject  of  decrees  of 
specific  performance,  although  in  making 
their  decrees  the  courts  have  conceded  that 
they  would  be  called  upon  from  time  to  time 
to  alter  and  adapt  to  changing  circumstances 
their  regulations  for  carrying  the  decrees 
into  effect,  during  a  long  period  of  years.  In 
the  first  of  this  series  of  cases  an  important 
element  affecting  the  deeisi  )n  was  a  direct 
public  benefit  that  resulted  from  not  leaving 
the  complainant  to  its  remedy  of  damages; 
but  no  such  element  appears  to  have  been 
present  in  the  cases  that  followed  this  pre- 
cedent. Whether  this  remarkable  series  of 
decisions  is  to  be  taken  as  a  virtual  abandon- 
ment, on  the  part  of  the  influential  courts 
which  rendered  them,  of  the  rule  against 
specific  enforcement  of  continuing  contracts, 
or  merely  as  an  arbitrary  exception  in  favor 
of  operating  agreements  among  railroads,  is 
a   question   on   which,   unfortunately,    these 
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decisions  themselyes  shed  little  light."  The 
decisions  to  which  we  are  referred  by  counsel 
for  appellant  are  of  that  class  to  which  Mr. 
Pomeroy  refers  as  supporting  the  older  rule 
or  doctrine,  and  which  are  not  consonant 
with  the  more  modern  and  reasonable  rule  to 
which  he  refers. 

The  fourth  proposition  that  the  covenant 
in  the  original  contract  and  deed,  with  all 
other  agreements  therein,  became  merged  in 
the  deed  of  December  19,  1905,  we  do  not 
think  well  founded  in  law  or  fact.  That  deed 
while  purporting  to  enlarge  the  boundaries 
of  the  land  conveyed  and  to  reconvey  the 
same,  was  executed  pursuant  to  the  terms  of 
the  original  contract  and  deed,  and  was 
neither  by  its  terms  nor  intendment  an  abro- 
gation or  release  of  the  former  covenants, 
and  we  do  not  think  the  general  principle 
which  counsel  seeks  to  invoke  is  applicable 
to  the  facts  in  this  case;  and  it  is  evident 
that  the  parties  did  not  so  interpret  this 
deed,  for  as  we  understand  the  record  the 
fact  is  that  the  station  house  or  depot  was 
constructed  by  the  railroad  after  the  date 
and  delivery  of  that  deed,  which  would  not 
have  been  done  had  the  railway  company 
understood  that  it  had  been  absolved  or  re- 
leased from  the  former  covenant. 

[796]  Nor  do  we  think  the  fifth  proposi- 
tion is  entirely  sustained  bv  the  authorities. 
The  contract  or  covenant  here  involved  does 
not,  as  did  those  involved  in  Texas,  etc.  Ry. 
Co.  V.  Marshall;  and  Texas,  etc.  R.  Co.  v. 
Scott,  supra,  contain  words  of  perpetuity,  nor 
bind  the  defendant  or  its  predecessors  in  title 
to  perpetual  maintenance  and  operation  of  the 
railway  depot,  except  in  so  far  as  the  con- 
tinuity of  such  service  may  be  implied  from 
the  other  terms  and  provisions  of  the  con- 
tract; but  in  our  opinion  a  proper  construc- 
tion of  the  covenant,  looking  to  the  subject 
matter,  and  to  the  character  and  relation  of 
the  parties  one  to  the  other,  does  require 
maintenance  and  operation  of  the  railway 
depot  by  the  defendant  so  long  as  it.  may 
reasonably  be  done  without  interference  with 
the  proper  performance  of  its  duties  to  the 
public  in  general,  and  does  not  become  other- 
wise burdensome  and  oppressive;  nor  does 
the  fact  that  the  public  necessities  may  not 
actually  require  such  depot  relieve  defendant 
from  the  obligation  of  its  contract.  There  is 
nothing  in  the  contract  involved  here,  as  was 
the  fact  in  some  of  the  cases  which  we 
have  examined,  inhibiting  the  defendant  from 
erecting  and  maintaining  depots  at  other 
points  and  places,  nor  in  any  way  burdening 
it  in  the  performance  of  its  duties  to  the 
public,  so  it  is  not  a  question  whether  the 
public  necessities  risquire  the  depot,  but 
whether  consistent  with  its  other  obliga- 
tions to  the  public  it  may  and  ought  to  be 
required  to  continue  compliance  witli  its 
contract. 


In  suits  to  enforce  specific  performance  of 
a  contract  like  the  one  involved  here  it  !» 
for  the  defendant  to  show  by  way  of  defense- 
that  it  is  no  longer  able  to  perform  the- 
covenant  consistently  with  its  duty  to  the 
public  in  general,  or  that  performance  thereor 
will  be  burdensome  and  oppressive  or  other- 
wise inequitable.  This  proposition  we  think 
fully  supported  by  Atlanta,  etc.  R.  Co.  v. 
Camp,  supra,  and  the  leading  decisions  cited 
and  referred  to  therein,  which  include  many 
of  the  .cases  already  cited  in  this  opinion^ 
The  second  point  of  the  syllabus  in  that  ease, 
which  we  think  states  the  doctrine  correctly, 
and  the  rule  which  we  think  should  control 
us  in  the  disposition  of  this  case,  is:  "The 
contract  by  a  railroad  company  to  locate  a. 
station  at  a  given  point  is  not  per  se  void. 
Such  a  contract  is  enforceable  against  the 
railroad  [797]  company  so  long  as  it  ia 
possible  for  the  company  to  discharge  the 
duties  owed  by  it  to  the  public,  and,  at  the 
same  time,  discharge  the  duties  incumbent 
upon  it  by  the  contract.  Whenever  a  time 
arrives  that  the  company  is  hampered  in  the 
discharge  of  its  duties  to  the  public,  by  ita 
undertaking  under  the  contract  to  establish 
the  station,  the  station  may  be  abandoned^ 
notwithstanding  the  contract,  as  it  is  to  be 
presumed  that  the  parties  to  the  contract 
entered  into  the  same  with  full  knowledge  of 
the  duty  of  the  railroad  company  to  subor- 
dinate private  interests  under  contracts  made 
by  it  to  the  public  rights,  whenever  there  i» 
a  confiict  between  the  same.  But,  in  a  givea 
case,  it  is  incumbent  upon  a  railroad  com- 
pany, before  it  could  be  discharged  from  a 
contract  to  locate  a  station,  to  establish 
satisfactorily  that  there  has  arisen  such  a 
conflict  between  its  public  duties  on  the  one 
hand  and  its  duties  under  the  contract  on 
the  other  that  it  is  impossible  for  it  to  dis- 
charge the  former  without  entirely  abandon- 
ing the  latter." 

Outside  of  the  legal  propositions  contended 
for,  the  only  defense  offered  by  the  defendant 
in  this  case  is  that  the  public  necessities  do 
not  require  performance  of  this  covenant,  and 
that  the  operation  of  the  station  as  decreed 
will  not  result  in  profit  to  the  railroad  com- 
pany. The  evidence  shows  that  the  village 
of  Harper,  where  this  station  is  located,  con- 
tains some  forty  houses,  occupied  by  tenants; 
that  there  are  a  number  of  stores  there  and 
in  that  vicinity,  which  forward  and  receive 
goods  and  merchandise  at  that  point;  that 
this  station  is  located  upon  a  public  road 
leading  from  the  town  of  Beckley,  the  county 
seat  of  Raleigh  County,  and  a  town  of  con- 
siderable importance,  and  only  six  miles 
distance  from  this  station;  that  hacks  or 
busses  run  between  the  two  points;  that 
many  passengers  are  received  and  discharged 
there  every  day;  that  there  are  two  or  three 
coal   operations  in   close   proximity  to  thia 
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«tatioii,  and  that  there  are  living  within  a 
patronizing  radius  of  this  station  about  one 
thousand  people,  who  will  be  accommodated 
by  the  maintenance  and  iteration  of  the 
depot  at  this  point;  and  the  record  shows 
that  tke  income  from  this  station  for  freights 
forwarded  and  received  and  tickets  sold  to 
passengers,  notwithstanding  the  limited  serv> 
ice  and  no  service  for  the  period  from 
August,  1907,  to  [798]  October,  1911,  aggre- 
^ted  nearly  twenty  two  thosuand  dollars. 
True,  a  part  of  this  large  sum  was  due  to 
the  business  of  the  railway  company  in  im- 
proving its  tracks  in  the  vicinity  of  Harper's 
station  during  the  months  of  May,  June,  and 
July,  1911,  but  we  do  not  see  that  this 
business  is  wholly  unprbfitable  to  the  rail- 
road company.  No  figures  are  given  us. 
Defendant's  case  stands  on  the  bare  state- 
ments of  some  of  the  railway  officers.  True, 
the  record  shows  that  another  station  is 
located  at  Eccles,  some  two  miles  distance 
in  one  direction,  and  another  some  six  or 
seven  miles  away  in  the  other  direction. 
These,  it  is  contended,  give  reasonable  serv- 
ice for  the  business  at  all  three  points.  But 
be  this  as  it  may  it  constitutes  no  defense 
to  specific  performance  of  the  contract.  And 
our  conclusion  is  that  the  burden  of  a  proper 
defense  has  not  been  borne  by  the  defendant, 
and  that  there  is  nothing  in  the  record  at 
the  present  time  disclosing  any  sacrifice  of 
public  interests  or  unjust  or  unreasonable 
burdens  cast  upon  the  defendant  by  the 
decree  appealed  from,  or  in  the  way  of  its 
proper  performance  of  its  contract  as  de- 
creed, and  that  until  such  a  showing  be  made 
the  decree  of  specific  performance  should 
stand.  But  that  the  defendant's  rights  and 
the  rights  of  the  public  may  be  fully  pro- 
tected in  the  future  the  decree  below  will  be 
modified  as  hereinafter   directed. 

The  sixth  and  last  proposition  is  that  the 
covenant  sued  on  is  for  personal  service  and 
not  a  covenant  running  with  the  land.  The 
authorities  cited  do  not  sustain  this  proposi- 
tion. By  the  deed  from  The  Deepwater  Rail- 
way Company  to  the  defendant  it  took  the 
lands  and  property  conveyed  with  all  the 
Inirdens  imposed  by  the  covenants  in  the 
contract  and  deed  from  plaintiffs,  and  there- 
after stood  in  privity  with  them  and  bound 
to  them  to  perform  those  covenants.  Dorsey 
V.  St.  Louis,  etc.  R.  Co.  68  111.  65,  10  Am.  R. 
Rep.  425;  Aikin  v.  Albany,  etc.  R.  Co.  26 
Barb.  (N.  Y.)  289;  Georgia  Southern  R.  Co. 
V.  Reeves,  64  Ga.  492;  20  £nc.  PI.  &  Pr.  410, 
411. 


Now  with  respect  to  the  proposed  modifi- 
cation of  the  decree.  We  are  of  opinion  that 
the  decree  should  be  so  modified  as  to  con- 
tinue the  same  in  force  so  long  and  so  long 
only  as  consistently  with  defendant's  duties 
to  the  public  in  general,  and  compliance 
therewith  shall  not  have  become  unduly 
[799]  burdensome  and  unjust,  and  the  de- 
fendant may  reasonably  be  required  to  main- 
tain and  operate  the  depot  at  Harper,  and 
that  when  in  accordance  with  these  principles 
it  can  no  longer  reasonably  be  required  to 
continue  the  maintenance  and  operation  of 
said  depot,  the  coercive  power  of  the  court 
may  be  withdrawn  and  the  parties  left  to 
the  pursuit  of  such  legal  remedies  as  they 
may  then  have. 

The  practice  of  so  modifying  a  decree 
seems  to  be  justified  by  our  precedent  in 
Robinson  v.  Edgell,  57  W.  Va.  157,  165,  49 
S.  E.  1027,  and  the  case  from  New  Hamp- 
shire there  cited  for  the  proposition. 

As  so  modified  we  are  of  opinion,  there- 
fore, to  afiirm  the  decree. 

Modified   and   affirmed. 


NOTE. 

Rieht  to  Speoiflo  Perf  ormanoe  of  Con- 
traot  by  Railroad  to  £rect  Depot  or 
Station. 

The  reported  case,  which  seems  to  be  the 
only  recent  decision  on  this  subject,  holds 
that  an  agreement  by  a  railroad  company 
to  build  and  maintain  a  station  at  a  par- 
ticular location  may  be  enforced  specifically 
if  the  agreement  is  fair  and  involves  no  sur- 
render of  the  public   interest. 

In  Maryland,  etc.  R.  Co.  v.  Silver,  110  Md. 
610,  73  Atl.  297,  an  action  for  damages  for 
the  breach  of  an  agreement  to  maintain  a 
station,  it  was  said  obiter  that  "the  cdiirts 
do  not  usually  specifically  enforce  such  con-, 
tracts." 

The  earlier  cases  discussing  the  right  to 
the  specific  performance  of  a  contract  by  a 
railroad  to  erect  a  depot  or  station  are 
collected  in  the  notes  to  Taylor  v.  Florida 
East.  Coast  R.  Co.  14  Ann.  Cas.  472;  and 
Roquemore  v.  Mitchell,  144  Am.  St.  Rep. 
52,  66. 

For  a  discussion  of  the  validity  of  a  con- 
tract by  a  railroad  to  erect  and  maintain  a 
station,  see  the  notes  to  Atlanta,  etc.  R.  Co. 
V.  Camp,  14  Ann.  Cas.  439;  Ford  v.  Oregon 
Electric  R.  Co.  Ann.  Cas.  1914A  285;  and 
Parrott  v.  Atlantic,  etc.  R.  Co.  Ann.  Cas. 
1916D  277. 
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STAT£  EX  REI-  CORPORATION 
COMMISSION  £T  AI<. 


V. 


DUNN  ET  Alte 


North  Carolina  Supreme  Court — December  5, 

1917. 

174:  N.  Car,  679;  94:  S.  E.  481. 


Taxation  —  Inheritance  Taxes  —  Dis- 
cretion of  Iicigislatnre. 

Whether  an  inheritance  tax  shall  be  laid 
or  not,  and  the  rate  thereof  and  exemptions 
therefrom  are  matters  resting  in  tlie  power 
and  discretion  of  the  lawmaking  department. 

Dower  —  Right  to  Dower  as  Statutory 
Instead  of  Contractual. 

Dower  is  not  vested  in  the  widow  by  virtue 
of  the  contract  of  marriage,  and  does  not  pass 
to  her  by  such  contract,  but  by  the  staiute 
as  to  dower,  part  of  the  intestate  laws  of  the 
state. 

Dower  as  Vested  Right. 

Dower  is  a  provision  for  the  widow  by  vir- 
tue^  of  statute  out  of  the  property  left  at  'ler 
husband's  death,  but  is  not  a  vested  right, 
nor  an  estate  in  land  and  is  in  no  sense  based 
upon  an  implied  contract  arising  out  of  the 
marriage. 

[See  12  Ann.  Cas.  191;  84  Am.  St.  «ep. 
446.] 

Descent   and   Distribution  »  Right   to 
Dispose  of  Property  by  Will. 

A  man  has  no  natural  or  inherent  right  to 
dispose  of  his  property  by  will,  the  legisla- 
tion as  to  wills  and  descent,  whether  to  chil- 
dren or  widow  by  way  of  dower,  controlling., 

[bee  9  Ann.  Cas.  726;  Ann.  Cas.  1918A 
939.J 

Taxation  —  Inheritance  Taxes  —  Dower 
as  Subject  to  Tax. 

A  widow's  dower  and  year's  allowance,  be- 
ing a  provision  out  of  the  husband's  estate 
allotted  to  her  for  her  support  in  case  of 
intestacy,  or,  by  Revisal  1905,  §  3081,  wheu 
she  dissents  from  the  husband's  will,  is  prop- 
erty passing  by  will  or  by  the  intestate  laws 
of  the  state  within  Inheritance  Tax  Law 
(Laws  1913,  c.  201)  §  6,  providing  that  all 
property  of  whatever  nature  which  shall  pass 
by  will  or  the  intestate  laws  of  the  state  from 
any  person  who  may  die  seised  or  possessed 
of  the  same  while  a  resident  of  the  state  shall 
be  subject  to  a  tax. 

[See  note  at  end  of  this  case.] 

Same. 

There  is  nothing  in  the  constitution  forbid- 
ding taxation  of  the  transfer  of  a  decedent's 
property,  whether  it  passes  by  will,  or  in  case 
of  intestacy,  or,  upon  dissent  of  the  widow, 
she  receives  her  share  under  proceedings  at 
law  for  its  allotment  in  such  cases,  as  in  cases 
of  intestacy,  by  Revisal  1905,  §  3081. 

[See  note  at  end  of  this  case.] 


Appeal  from  Superior  Court,  Mecklenburg 
county:     Cline,  Judge, 

Action  by  State,  on  relation  of  Corporation 
Commission  et  al.,  plaintiff,  against  R.  A. 
Dunn  et  al.,  defendants.  Judgment  for  de- 
fendants.    State  appeals.     Bxyebsed. 

[680]  Peter  Marshall  Brown  died  in  May, 
1913.  His  widow,  Daisybel  P.  Brown,  dis- 
sented from  her  husband's  will  and  was 
allotted  for  her  dower  lands  valued  at  $65,- 
850,  besides  $2,000  cash  as  her  year's  allow- 
ance. She  was  married,  to  Peter  Marshall 
Brown  in  1905  and  was  34  years  old  at  the 
time  of  his  death.  The  present  value  of  her 
dower,  based  on  the*  tables  of  expectancy,  is 
$56,222.78.  The  inheritance  tax  on  all  the 
other  property  of  the  said  P.  M.  Brown,  de- 
ceased, including  the  remainder  after  the 
dower,  has  been  paid  by  the  executors,  but 
no  tax  has  been  paid  on  said  $56,222.78,  nor 
on  the  $'^,000  year's  allowance,  and  this 
action  is  to  recover  the  1  per  cent  inher- 
itance tax  on  said  sums,  less  $10,000  exemp- 
tion allowed  to  the  widow  by  the  statute. 

By  consent,  the  court  found  the  facts  as 
above  stated,  and  directed  a  nonsuit.  From 
this  judgment  the  State  appealed. 

Attorney  Oonerai,  Assist  ant  Attorney  Gen- 
eraly  R.  H.  Sykes  and  George  W.  Wilson  for 
appellant. 

Pharr  d  Bell  for  appellees. 

Clabk,  C.  J. — The  case  presents  the  single 
question,  whether  the  dower  and  year's  allow- 
ance wliich,  under  our  statute,  accrue  to  a 
widow  upon  her  husband's  death  intestate, 
or  upon  dissent  to  his  will,  are  subject  to 
the  inheritance  tax,  under  section  6,  chapter 
201,  Laws  1913.  That  section  reads  as 
follows:  "From  and  after  the  passage  of 
this  act,  all  real  and  personal  property,  of 
whatever  kind  and  nature,  which  shall  pass 
by  wUl  or  by  the  intestaie  lavos  of  this  State 
from  any  person  who  may  die  seized  or  pos- 
sessed of  the  same  while  a  resident  of  this 
state  .  .  .  shall  be,  [681]  and  hereby  is, 
made  subject  to  a  tax  for  the  benefit  of  the 
State,  as  follows"  (here  follows  the  details). 

Whether  an  inheritance  tax  shall  be  laid 
or  not,  and  the  rate  thereof,  and  the  exemp> 
tions  allowed,  are  matters  which  rest  in  the 
power  and  discretion  of  the  law-making  de- 
partment. "Laws  imposing  the  inheritance 
tax  must  be  liberally  construed  to  effectuate 
the  intention  of  the  L^islature."  Norris  v. 
Durfey,  168  N.  C.  321,  84  S.  E.  687.  This 
statute  allows  an  exemption  from  the  inher- 
itance tax  in  favor  of  adult  children  of 
$2,000;  in  favor  of  minor  children,  $5,000; 
and  in  favor  of  the  widow,  $10,000.  Prior 
to  this  act,  it  would  seem  that  the  widow's 
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dower  was  exempt  from  taxation.  The  in- 
sertion in  this  statute  of  the  following: 
"Provided,  a  widow  shall  be  entitled  to  an 
exemption  of  $10,000,  and  each  child  under 
21  years  of  age  to  an  exemption  of  $5,000/' 
is  a  clearly  expressed  intention  that  all  above 
$10,000  of  the  property  which  passes  to  the 
widow,  whether  by  will  or  on  intestacy,  shall 
be  subject  to  the  inheritance  tax.  The  intent 
of  the  Legislature  is  as  clear  as  its  power. 
No  property  of  which  the  husband  was  seized 
and  possessed  can  pass  to  the  widow  except  by 
will  or  under  the  intestate  laws  of  the  State. 

The  suggestion  that  dower  is  vested  in  the 
widow  by  virtue  of  the  contract  of  marriage, 
and  passes  by  such  contract,  and  not  by  law, 
cannot  be  sustained.  The  authorities  may 
be  said  to  be  uniform  against  this  position. 
In  9  R.  G.  L.  p.  563,  it  is  said,  under  the  head 
of  "Dower,"  sec.  5:  "Positive  Ijaw,  "Xot  Con- 
tracty  ai  B<i8i8. — In  our  law,  the  right  to 
dower  is  not  regarded  as  springing  from  con- 
tract,  although  the  contract  of  marriage  is 
a  prerequisite  to  its  existence,  but  from  the 
positive  terms  of  the  common  law  or  statute 
law.  Its  existence  and  incidents  are  tliere- 
fore  determined  by  the  law  of  .the  State  in 
which  the  real  estate  lies — ^not  by  that  of 
the  place  of  the  marriage  or  the  domicile  of 
the  parties,  and  likewise  by  the  law  existing 
fcken^ihe  estate  becomes  consummate  by  the 
husband's  death ,  instead  of  by  that  in  force 
at  the  time  of  the  m4irriage  or  at  the  time 
of  the  acquisition  of  the  real  estate  by  the 
husband.  The  constitutional  questions  raised 
by  changes  of  law  made  while  rights  of  dower 
are  inchoate  are  discussed  elsewhere."  The 
reference,  "elsewhere,"  is  to  section  8,  which 
states  that  "It  is  also  the  rule  that  the  wile's 
expectation  of  dower — that  is,  her  inchoate 
right  of  dower — even  after  the  husband  has 
become  seized  of  particular  real  estate,  is  not 
a  vested  right,  within  the  protection  of  the 
constitutional  provision,"  citing  numerous 
authorities. 

In  14  Cyc.  882,  it  is  said:  "Dower  is 
inchoate  ofter  seizin  of  the  husband  and 
during  coverture,  and  consummate  after  the 
death  of  the  husband."  On  page  885  it  is 
said:  "Although  there  is  early  authority  to 
the  contrary,  it  must  now  be  regarded  as 
settled  that  dower  is  not  the  result  of  anv 
contract  between  husband  and  wife,  either 
express  or  [682]  implied.  But  it  is  an  in- 
stitution of  the  State,  founded  upon  public 
policy  and  made  by  positive  law  an  incident 
of  the  marriage  relation."  On  page  925  it  is 
said:  "An  inchoate  right  of  dower  is  not  an 
estate,  nor  is  it  an  interest  in  real  estate." 

In  Norwood  v.  Marrow,  20  N.  C.  578, 
HufBn,  C.  J.,  says :  "There  is  no  contract 
l^etween  husband  and  wife  for  curtesy  or 
dower.  The  interest  one  gets  in  the  property 
of  the  other,  the  law  gives  for  the  encourage- 
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ment  of  matrimony.  It  is  certain  that  sucb 
as  her  estate  (dower)  is,  the  law  makes  it 
without  any  act  of  her  husband  and  against 
his  will."  To  same  purport,  Rose  v.  Rose, 
63  X.  C.  391.  That  dower  is  not  a  part 
of  the  contract  of  marriage,  but  is  an  estate 
arising  and  passing  by  operation  of  law,  is 
well  settled,  both  in  this  country  and  in 
England.  In  2  Scribner  on  Dower,  2,  the 
result  of  the  English  authorities  is  thus 
given:  "It  will  be  observed  that  this  estate 
arises  solely  by  operation  of  law,  and  not 
by  force  of  any  contract,  express  or  implied^ 
between  the  parties;  it  is  the  silent  effect  of 
the  relation  entered  into  by  them,  not  as  in 
itself  incidental  to  the  relation  or  as  implied 
by  the  marriage  contract,  but  merely  as  that 
*  contract  calls  into  operation  the  positive  in- 
stitutions  of   the   municipal    law." 

Blackstone  and  Littleton  speak  of  five 
species  of  dower,  which  had  been  gradually 
evolved  from  the  variant  customs  as  to  dower 
prevailing  in  different  parts  of  England,  but 
these  from  time  to  time  have  been  dropped 
or  abolished,  except  what  is  known  as  "dower 
by  the  common  law,"  which  is  defined  as 
"one-third  part  of  all  the  lands  and*  ten- 
ements of  which  the  husband  was  seized  in 
fee  simple  or  fee  tail  at  any  time  during  the 
coverture,  and  of  which  any  issue  which  she 
might  have  had  might  by  possibility  have 
been  heir,  to  be  held  by  the  wife  for  the  term 
of  her  natural  life."  This  was  abolish<^d  in 
this  State  in  1784  and  was  not  restored  till 
1868.  It  is  not  so  generally  known  that  it 
was  abolished,  and  more  completely  in  Eng- 
land, in  1834,  and  has  remained  so.  The 
only  dower  there  existent  for  the  last  eighty- 
three  years  has  been  dower  in  one-third  of 
the  real  estate  of  which  the  husband  died 
seized  and  possessed,  subject,  however,  to  the 
right  of  the  husband  by  will  to  bar  even  this. 

In  fact,  dower  at  common  law  has  not  onlv 
been  thus  abolished  in  England,  but  it  exists 
unchanged  by  statute  hardly  anywhere.  14 
Cyc.  883,  says:  "In  many  of  the  United 
States,  dower,  exactly  or  substantially  as  it 
existed  at  common  law,  has  been  recognized 
as  in  force  or  adopted  by  judicial  declaration 
or  by  express  constitution  or  statutory  pro- 
visions, while  in  others'  it  has  been  very  mate- 
rially changed  by  statute.  In  other  States, 
dower  has  been  abolished  altogether  and  a 
different  right  or  interest  substituted,  as,  for 
example,  a  certain  portion  of  the  husband's 
real  'property  in  fee  simple,  or  a  certain 
portion  of  the  community  property,  or  both." 

[683]  Common-law  dower  was  not  only 
abolished  in  this  State  in  1784,  and  remained 
so  till  1868,  but  there  are  manv  cases  in 
which  it  can  be  defeated,  which  would  not 
be  the  case  if  it  was  based  upon  an  implied 
contract  between  husband  and  wife.  It  mav 
be  defeated  by  divorce  or  by  felonious  slaying 
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of  the  husband  by  the  wife  (Revisal,  2109) ; 
by  elopement  or  abandonment  (Revisal, 
2116) ;  by  dissent  of  widow  (Revisal,  3081). 
The  dower  of  an  insane  wife  may  be  con- 
veyed by  the  husband  alone  ( ReviBal,  959 ) ; 
■and  dower  may  be  defeated  by  mortgage  of 
the  husband  alone,  when  for  part  of  purchase 
money.  Revisal,  958  and  3085.  It  must  be 
«een  that  while  dower  is  a  provision  for  the 
widow,  by  virtue  of  the  statute,  out  of  the 
property  left  at  her  husband's  death,  it  is 
not  a  vested  right,  nor  an  estate  in  land, 
nor  is  it  in  any  sense  based  upon  an  implied 
contract  arising  out  of  the  marriage.  It  is 
purely  statutory,  like  the  laws  of  devolution 
of  all  property  upon  death,  such  property 
being  disposed  of  by  the  law  as  to  dower,  or 
•descent,  or  by  will,  according  to  the  statute 
in  force  at  the  time  of  death  of  the  owner. 
As  has  been  repeatedly  said  by  this  and 
other  courts,  when  a  man  dies  he  has  no 
natural  or  inherent  right  to  dispose  of  the 
property  that  he  leaves  behind  him.  The 
law-making  body  as  to  wills  and  as  to  de- 
scent, whether  to  children  or  widow  by  way 
of  dower,  controls.  In  Sutton  v.  Askew,  66 
n;  Ci.  172,  8  Am.  Rep;  500,  it  was  held  that 
the  Legislature  could  increase  the  inchoate 
right  of  dower  by  restoring  the  common-law 
Tight  of  dower,  which  gave  her  dower  in  all 
the  lands  of  which  the  husband  was  seized 
and  possessed  during  coverture,  but  that  the 
I^egidature  could  not  thus  restrict  his  power 
of  alienation  of  lands  which  he  had  acquired 
prior  to  the  passage  of  the  act.  There  were 
two  dissenting  opinions,  and  the  authorities 
elsewhere  are  in  accord  with  that  view.  The 
majority  opinion  rested  not  upon  the  vested 
right  of  the  wife,  but  an  assumed  vested 
right  of  the  husband  in  the  jus  dispanendif 
which  an  extension  of  the  dower  rigkt  would 
impair,  and  because  it  might  deprive  cred- 
itors of  their  rights.  The  majority  of  the 
Court  evidently  did  not  approve  the  legis- 
lative policy  of  restoring  common-law  dower. 
They  criticise  it  lus  a  violation  of  the  hus- 
band's rights  of  property,  and  say  that  there- 
tofore there  had  been  but  few  questions  as  to 
dower  rights,  and  none  as  to  inchoate  dower 
rights,  but  that  the  act  of  1868-'69  "involves 
the  subject  in  much  uncertainty  and  will 
breed  much  litigation."  Judges  Dick  and 
Rodman,  in  their  dissenting  opinion,  say, 
correctly:  "The  history  of  the  common  law 
shows  that  dower  was  always  regarded  as  a 
municipal  institution  and  was  not  the  result 
of  a  contract." 

Dower,  as  known  to  the  conunon  law,  was 
purely  an  English  regulation,  which  has  been 
abolished  tliere  since  1834,  and  was  abolished 
here  for  nearly  a  hundred  years.  Dower  is 
now  hardly  the  same  -  in  any  two  jurisdic- 
tions. In  Biblical  times,  "dowry,"  as  when 
Shechem  solicited  Jacob  [684]  for  his  daugh* 


ter,  Dinah,  in  marriage,  ''Ask  me  never  so 
much  dowry  and  I  will  give  it"  (Gen.  24:12), 
bore  no  resemblance  to  the  "dower"  of  the 
common  law,  but  was  a  gift,  made  by  the 
suitor  to  the  father  or  other  near  relatives 
of  the  intended  bride.  A  similar  custom 
prevailed  amcmg  the  Greeks,  but  Aristotle 
states  that  it  had  come  to  be  looked  upon 
as  a  relic  of  barbarism  in  their  ancestors,  as 
it  was  virtually  a  purchase  of  their  wives. 
Neither  is  it  like  the  dower,  called  "do«," 
of  the  Roman  law  (or  the  "dot"  still  in 
France),  which  was  the  marriage  portion 
which  the  wife  brought  to  her  husband,  in 
land  or  money.  1  Scribner  on  Dower,  2,  3. 
It  may  be  noted  that  the  French  **dot"  (pro- 
nounced "doe"),  with  its  attraction  to 
foreign  suitors  of  American  heiresses,  is  the 
origin  of  the  slang  word,  "dough,"  for  prop- 
erty. 

The  Chief  Justiciar,  Glanville,  in  the  first 
English  law  book,  about  1175,  said  that  if  no 
dower  was  announced  at  the  church  door, 
the  wife  took  one- third;  subject,  however, 
to  the  disposal  of  the  husband,  by  deed  or 
will,  later;  for,  said  he,  "Since  the  wife  her- 
self is  in  a  legal  sense  under  the  absolute 
power  of  her  husband,  it  is  not  singular  if 
the  dower  as  well  as  the  woman  herself 
should  be  considered  fully  at  the  disposal  of 
the  husband,  who  may  give  away  or  alienate 
the  dower  in  his  lifetime."  He  adds  that, 
if  the  promise  at  the  church  door  is  of  more 
than  a  third,  though  the  husband  does  not 
alienate  it,  the  wife  cannot  take  more,  but 
if  he  promises  less,  she  gets  only  that.  The 
second  English  law  book,  by  Bracton,  about 
a  century  later,  repeats  this,  and  gives  as 
the  reason  because  the  woman  has  no  vested 
interest  in  the  dower  before  it  is  assigned, 
and  "because  she  cannot  gainsay  her  hus- 
band." 

Law  books  in  those  days  came  about  a 
century  apart  and  were  in  manuscript,  for 
it  was  some  centuries  yet  before  printing 
was  invented.  Indeed,  Littleton,  in  his  work 
on  "Tenures,"  doubts  if  the  first  work  named 
was  written  by  Chief  Justiciar  Glanville,  be- 
cause he  was  not  "in  orders,"  and  attributes 
it  to  Glanville's  nephew,  Hubert  Walter  (who 
was  a  bisliop  and  later  Archbishop  of  Canter- 
bury and  Chief  Justiciar),  for  in  those  days 
very  few  could  read  or  write,  except. those 
who  were  in  orders,  and  there  were  no  law- 
yers till  more  than  a  hundred  years  after 
Glanville's  time.  Consequently,  most  of  the 
judges  were  bishops  or  priests,  with  a  few 
laymen. 

Dower,  in  fact  and  in  law,  is  neither  a 
vested  right  in  the  wife,  nor  is  the  husband 
or  wife  beyond  the  power  of  the  Legislature 
to  change  it  at  will.  It  is  simply  the  pro- 
vision which  the  law  makes  for  the  support 
of  the  widow  out  of  the  husband's  estate  af- 
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ter  his  death,  and  la  controlled,  like  all  the 
other  laws  of  descent  and  distribution,  by 
the  statute  in  force  at  the  time  of  his  death. 

Dower,  therefore,  being  a  provision  out 
of  the  husband's  estate  which  is  allotted  to 
her  for  her  support  in  case  of  intestacy,  or 
when  she  dissents  [685]  from  the  provision 
made  for  her  in  her  husband's  will,  is  nec- 
essarily "property  which  passes  by  will  or  by 
the  intestate  laws  of  this  State."  Revisal, 
3081. 

In  this  case,  if  the  widow  had  been  content 
with  the  provision  made  for  her  in  her  hus- 
band's will,  it  would  have  been  subject  to 
the  inheritance  tax.  It  is  none  the  less  so 
because  dissatisfied  with  the  amount  there- 
ot  she  dissented,  and  under  proceedings  pro- 
vided by  law  she  has  received  a  larger  sum 
in  lieu  thereof.  Whether  she  took  it  by  will 
•or  under  dissent,  which  gave  her  the  same 
shave  "as  if  he  had  died  intestate,"  it  is  prop- 
erty which  passed  to  her  from  lier  husband 
*'by  will  or  by  the  intestate  laws  of  tlii' 
Stat«."  The  Legislature  has  seen  tit  to  tax  it 
in  either  event,  subject  to  an  exemption  of 
$10,000.  It  cannot  be  that  if  she  took  by 
will  it  was  taxable,  but  if  dissenting  she 
took  an  allotment  of  the  same  amount  which 
she  would  }iave  received  if  he  "had  died  intes- 
tate" that  the  property  is  exempt  from  tax- 
ation. 

Revisal,  3081,  provides  that  upon  a  dis- 
sent, "The  widow  shall  have  the  same  rights 
nnd  estate  in  tlie  real  and  personal  property 
of  the  husband  as  if  he  had  died  intestate.** 
There  are  numerous  decisions  that  the  words, 
**dying  intestate,"  is  not  limited  to  the  or- 
dinary meaning  of  one  dying  without  making 
a  will,  but  includes  death  of  a  person  with- 
out effectually  disposing  of  the.  property.  In 
re  Cameron,  47  App.  Div.  120,  62  X.  Y.  S. 
187,  and  many  other  cases. 

The  identical  question  here  presented  was 
passed  upon  in  a  very  able  opinion  (Bil- 
lings V.  People,  189  111.  472,  59  N.  E.  708, 
59  L.R.A.  807),  which  hojds:  "The  words, 
'^intestate  laws,'  in  a  statute  imposing  a  trans- 
fer tax  upon  property  passing  by  the  intes- 
tate laws  of  the  State,  refer  to  the  laws 
which  govern  the  devolution  of  estates  of 
I)er8ons  dying  intestate,  including  applica- 
ble rules  of  the  common  law  which  are  in 
force,  80  that  the  tax  will  be  applicable  to  a 
widow's  do'wer  interest  and  her  award  un- 
der the  administration  laws."  It  was  again 
presented  in  the  same  State  in  a  recent  case 
(1910)  in  the  settlement  of  the  estate  of 
Marshal  Field  [People  v.  Field,  248  111.  147, 
1)3  N.  E.  721,  33  L.R.A.(X.S.)  230],  where 
it  was  held:  "A  sum  provided  by  antenup- 
tial agreement  to  be  paid  the  wife  in  case  of 
her  surviving  the  husband,  in  lieu  of  all 
claims  and  rights  which  she  might  otherwise 
have  upon  her  husband's  estate  as  his  wid- 
Ann.  Cas.  191 8D. — C9. 


V.  DUNN.  1089 

Car,  679. 

ow;  is  subject  to  succession  tax."  The  Bill- 
ings case,  supra,  was  taken  on  writ  of  error 
to  the  United  States  Supreme  Court  (188 
U.  S.  97,  23  S.  Ct.  272,  47  U.  S.  (L.  ed.)  400) 
and  was  affirmed,  the  Court  holding:  "In- 
heritance-tax laws  are  based  upon  the  power 
of  a  State  over  testate  and  intestate  dispo- 
sitions of  property  to  limit  and  create  es- 
tates and  to  impose  conditions  upon  their 
transfer  or  devolution.  This  Court  has  al- 
ready decided  in  regard  to  this  law  that  such 
power  could  be  exercised  by  distinguishing 
between  the  lineal  and  collateral  relatives  of 
a  testator.  Whether  the  amount  of  tax  de- 
pends [^6]  upon  him  who  immediately  re- 
ceives, or  upon  him  who  ultimately  receives, 
makes  no  difference  with  the  power  of  the 
State."  In  short,  the  Court  sustained  the 
legislative  power  to  tax  inheritances,  wheth- 
er testate  or  intestate,  and  at  different  rates, 
on  the  passage  of  the  inheritance  to  different 
classes  of  devisees  or  distributees,  including 
in  that  case  the  widow.  To  same  purport. 
In  re  Morris,  138  N.  C.  260,  50  S.  E.  682,  a 
very  interesting  and  learned  opinion  by  Mr. 
Justice  Brown.  In  State  v.  Scales,  172  N.  C. 
915,  90  S.  E.  439,  Allen,  J.,  says:  "Our  in- 
heritance-tax laws  show  an  advancing  ten- 
dency to  include  all  property  and  to  decrease 
exemptions,  and  should  be  liberally  construed, 
to  the  end  that  all  property  coming  within 
their  provisions  may  fairly  and  reasonably 
be  taxed."  Walker,  J.  says,  In  re  Inheri- 
tance Tax,  172  N.  C.  170,  90  S.  E.  203,  that 
**The  obvious  intent  of  the  State  is  to  tax 
every  interest  passing  by  will  to  persons  not 
exempt;"  and  though  that  case  held  that 
an  annuity  bequeathed  to  a  widow  was  ex- 
empt froni  taxation,  it  was  because  of  the 
language  of  the  act  of  1909,  which  did  not 
extend  to  the  taxation  of  widows.  This  has 
now  been  changed,  as  we  have  seen  by  the 
act  of  1913,  which,  after  taxing  all  property 
of  every  kind  of  a  decedent  passing  by  will 
or  by  law  to  another,  exempts  as  to  the  wid- 
ow  $10,000   only. 

The  inheritance-tax  law  of  1911  (chapter 
46,  section  6)  contains  this  exemption: 
^'Provided,  that  all  legacies  and  property 
passing  by  will  or  by  laws  of  this  State  to 
a  husband  or  wife  of  the  person  died  pos- 
sessed as  aforesaid  .  .  .  shall  be  exempt 
from  tax  or  tax  dutv."  In  1913  the  Leojis- 
lature  changed  this  by  substituting  for  it  a 
tax  on  all  property  of  a  decedent  of  every 
kind,  whether  passing  by  will  or  intestacy, 
^'Provided,  the  widow  shall  be  entitled  to  the 
exemption  of  $10,000."  The  whole  subject 
of  inheritance  taxation  has  been  discussed  in 
the  admirable  opinion  by  Brown,  J.,  In  re 
Morris,  138  X.  C.  259,  5o's.  E.  682,  where  he 
says:  "The  statute  must  be  given  a  liberal 
construction  to  effectuate  the  intention  of 
the    Legislature;"    and    to    the    same    effect. 
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Korris  v.  Durfey,  168  N.  C.  321,  84  S.  E.  687, 
and  State  v.  Scales,  172  N.  C.  915,  90  S.  K. 
430,  in  which  Allen,  J.,  gives  a  valuable 
synopsis  and  history  of  the  inheritanee-tax 
law  in  this  State. 

The  Legislature  necessarily  intended  to  tax 
the  widow's  share  of  the  estate  of  the  de- 
ceased, because,  after  taxijig  all  property  of 
every  kind,  it  gives  among  the  exemptions 
one  of  $10,000  to  widows.  It  would  be  mani- 
festly unjust  to  tax  them  if  they  take  under 
the  will,  but  to  exempt  them  entirely  if  they 
take  contrary  to  the  will  by  dissenting. 

The  taxing  power  is  the  life  of  the  State. 
The  existence  of  all  governments  depends  up- 
on its  exercise,  and  all  property  and  all 
rights  of  devolution  or  transfer  of  property 
are  liable  to  be  taxed  at  the  will  of  the  law- 
making body,  and  subject  to  change  by  it, 
except  where  there  is  a  prohibition  in  that 
respect  in  the  State  Constitution,  and  there 
is  nothing  in  the  Constitution  of  North  Caro- 
lina which  forbids  the  Legislature  to  tax 
[687]  the  transfer  of  the  property  of  the  de- 
cedent, whether  it  goes  by  will  or  in  case  of 
intestacy,  or  upon  dissent  of  the  widow-  she 
receives  her  share  under  proceedings  at  law 
for  its  allotment  in  such  cases,  "as  in  cases  ( f 
intestacy."     Revisal,  3081. 

Reversed. 

Allen,  J.  {concurring) . — The  Laws  of  1917 
provide  that  all  real  and  personal  property 
**which  should  pass  by  will  or  by  the  intestate 
laws  of  this  State*'  shall  be  subject  to  the 
inheritance  tax. 

The  dower  of  the  widow  does  not  pass  by 
will,  and  is  not  therefore  taxable  under  the 
statute,  unless  it  comes  within  the  meaning 
of  the  phrase,  "intestate  laws  of  this  State.'' 

The  authorities  from  other  States  hold  al- 
most unanimously  that  dower  does  not  pass 
bv  the  intestate  laws,  but  the  decisions  are 
based  on  the  language  and  history  of  the 
statutes  in  the  several  States,  and  in  each 
the  Court  was  endeavoring  to  perform  the 
duty,  now  imposed  on  us,  of  determining  the 
intent  and  purpose  of  the  General  Assembly 
when  it  laid  the  tax  on  property  passing  by 
the  intestate  laws.  The  history  of  inherit- 
nnce  taxes  is  outlined  in  State  v.  Scales,  172 
X.  C.  916,  90  S.  E.  439,  and  we  then  adopted 
a  liberal  construction  of  the  sttUutes,  "to 
the  end  of  taxing  all  property  fairly  and  rea- 
sonably coming  within  their  provisions,"  and 
we  also  said,  after  giving  a  statement  of 
legislation   on  the  subject: 

"This  statement  of  legislation  upon  the 
subject  in  this  State  shows  an  advancing 
tendency  to  include  all  property,  to  decrease 
exemptions,  and  to  maintain  a  distinct  classi- 
fication of  persons,  the  lineal  descendant, 
lineal  ancestor,  husband  and  wife  being  in 
the  most  favored  class,  and  the  stranger  and 


the  corporation  in  the  class  subject  to  the 
highest  tax." 

Having  in  view  these  principles,  what  did 
the  General  Assembly  of  this  State  mean 
when  it  said,  "which  shall  pass  by  will  or 
by  the  intestate  laws  of  this  State?" 

When  a  man  dies  he  leaves  a  will  or  dies 
intestate,  and,  as  ordinarily  understood, 
stripped  of  technicality,  all  of  his  property 
must  pass  either  by  will  or  by  the  intestate 
laws,  the  latter  expression  being  used  as  the 
equivalent  of  "or  as  in  case  of  intestacy.*' 

The  history  of  legislation  on  the  subject, 
and  the  changes  made  by  the  act  of  1913, 
which  have  since  been  retained  in  the  stat- 
utes, sustain  this  construction. 

In  the  act  of  1911,  after  saying  that  all 
real  and  personal  property  passing  by  will 
or  by  the  intestate  laws  of  the  State  shall 
be  subject  to  the  inheritance  tax,  there  is 
provision  that  ail  legacies  or  property  "pass- 
ing by  will  or  laws  of  this  State  to  hus- 
band or  wife"  shall  be  exempt,  which  clearly 
exempted  dower,  because  it  passes  by  the 
"laws  of  this  State." 

[688]  This  provision  was  omitted  from  th* 
act  of  1913,  and  in  lieu  thereof  the  widow 
is  given  an  exemption  of  $10,000. 

VViiy  did  the  General  Assembly  of  1311  in- 
sert a  proviso  having  the  effect  to  exempt 
dower  if  the  Legislature  thought  dower  was 
already  exempt  because  not  passing  by  the 
intestate  laws  of  the  State? 

Whv  make  the  change  in  the  act  of  1913 
and  strike  down  a  section  in  the  act  of  1911 
which  exempted  dower,  if  the  Legislature 
still  intended  dower  to  be  exempt?  Why 
give  the  widow  an  exemption  of  $10,000,  and 
nti  more,  if  in  addition  she  was  to  have  her 
dower  free  from  taxation? 

It  is  not  dower  that  is  the  favorite  of  the 
law,  but  the  widow,  and  under  the  construc- 
tion we  give  the  statute  she  has  an  exemp- 
tion of  $10,000,  when  a  child's  exemption, 
if  under  21,  is  $5,000,  and  if  over,  $2,000,  and 
the  husband's  nothing,  showing  that  she  re- 
tains her  favored  position. 

I  concur  in  the  opinion  of  Chief  Justice. 

W^ALRER,  J.  {dig»entifig) . — I  am  unable  to 
agree  with  my  brethren  of  the  majority  in 
this  case.  I  think  that  much  of  what  has 
been  said  by  the  Court  is  irrelevant  to  the 
question  presented  in  the  record.  It  is  un- 
questionably true  that  the  State  has  the 
power  to  tax  all  kinds  of  property  and  es- 
tates therein,  because  one  kind  receives  as 
much  protection  from  it  as  another;  and  it 
ip  just,  therefore,  that  this  power  should  ex- 
ist, to  bo  exercised  when  it  is  expedient  to 
do  so,  or  the  interests  of  the  State  may  re- 
quire that  it  should  be  done.  But  this  is 
not  the  question  here,  but  quite  another, 
which  is,  has  the  State  exercised  its  sover- 
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algn  power  to  tax  with  respect  to  dower?  I 
contend  that  it  has  not,  and  did  not  intend  to 
do  so,  for  if  it  did,  the  language  we  find  in 
the  statute  would  not  have  been  employed, 
but  something  very  different.  If  dower  does 
not  pass  "by  the  husband's  will  or  under  the 
intestate  laws/'  it  is  not  taxable,  because 
these  are  the  very  words  of  the  statute. 

The  estate  of  dower  is  one  of  great  antiq- 
uity, and  so  much  so  that  it  has  been  ditli- 
cult  to  trace  its  origin;  and  even  Coke  and 
Blackstone   and   writers   of   even   an   earlier 
period  have  been   baffled  in  their   efforts  to 
find  its  original   source.     Coke  said  that  it 
was  certainly  the  law  of  England  before  the 
Xorman  conquest  that  a  widow  should  con- 
tinue forty  days  in   her  husband's  mansion 
after  his  death,   within  which  time    (called 
her  quarantine)  her  dower  was  to  be  assigned 
her.     2  Blackstone,  p.  135;   Coke  Litt.  32b. 
And  one  among  our  greatest  commentators, 
if  not  entitled  to  the  first  place,  has   said 
that  it  is  possible  that  it  might  be  with  us 
the  relic  of  a  Danish  custom;  since,  accord- 
ing to  the  historians  of  that  country  dower 
was  introduced  into  Denmark  by  Swein,  "the 
father  of  our  Canute  the  Great,"  out. of  grati- 
tude to  the  Danish  ladies,  who  sold  all  their 
jewels  to  ransom  him  when  taken  prisoner 
by  the  Vandals.     2  Blackstone  Comm.   129. 
It  has  been  described  as  a  legal,  equitable, 
and  moral   [689]   right,  favored  by  the  law 
in  a  high  degree,  and  with  life  and  liberty, 
Iield  to  be  sacred.    Coke  Litt.  124b.    "Dower 
was,  indeed,  proverbially  the  foster-child  of 
the  law,  and  so  highly  was  it  rated  in  the 
catalogue  of  social  rights  as  to  be  placed  in 
the   same   scale   of   importance   with   liberty 
and  life.     Favorabilia  in  lege  auntf  vita^  fia- 
ctiSy   doMy    lihert<u,    was    the   maxim    in    the 
courts,   and   is   frequently   cited   by   the   old 
text- writer 8  and  reporters."    Park  on  Dower, 
2;    Coke  Litt.  124b.     It  is  an  institution  of 
the  State,  existing  by  reason  of  public  pol- 
icy (14  Cyc.  885),  and  is  not  dependent  upon 
the  husband's  will   for   its  efficacy,   but  be- 
comes the  property  of  the  wife,  as  his  widow, 
in  spite  of  anything  he  may  say  or  do.     He 
has  no  hand  in   its  making.     It  grows  out 
of  the  marriage,  it  is  true,  and  is  one  of  its 
incidents,   but   it    is   not    derived    from    the 
husband  by  descent  or  devolution  of  any  kind, 
nor  does  it  come  to  the  widow  by  his  intes- 
tacy— that  is  the  occasion,  but  not  the  cause, 
of  it.     It  derives  its  existence  from   a   law 
of   its  own,  and  not  from  any   laws  of   in- 
testacy.     The    latter    apply    when    there    is 
devolution  or  succession  from  him  who  dies 
— the  decedent — ^but  dower  vests  in  the  wid- 
ow not  in  either  way,  as  it  is  the  creation 
of  the  law  and  does  not  emanate  from  the 
huslMind,   nor   is   it   dependent   upon   his   in- 
testacy, except  in  the  sense  that  it  vests  in 
possession  and  enjoyment  at  his  death,  as  a 


vested   remainder  does   when,  under   a  will, 
it  takes  effect  at  the  expiration  of  the  par- 
ticular estate.     It  may  well  be  doubted  upon 
high   authority   whether   any   intestate   laws 
existed  at  the   time  when  dower  originated 
in  the  very  ancient  past.    But  whatever  may 
be  said,  it  is  no  part  of  the  husband's  suc- 
cession, for  she  comes  into  this  estate  neither 
as  his  heir   by   inheritance   nor   as  his  dis- 
tributee by  succession  or  devolution,  and  does 
not  in  any  sense  take  from  him,  but  against 
his  will.     He  may  devise  her  a  part  of  his 
property   in   lieu   of  dower,  but  this  is  not 
dower,  and  she  does  not  take  as  his  widow, 
but  as  his  devisee.     If  she  does  not  dissent, 
she   takes   under    the   will,    not   dower,   but 
something  else  which  is  a  part  of  his  estate 
and  which  is  taxable,  because  she  then  comes 
within  the  letter  of  the  law,  as  she  takes  by 
the  will.     But  she  may  have  dower  when  he 
dies  testate  instead  of  intestate,  as  when  he 
makes  a  will  and  ignores  her  entirely.     If 
this  was  the  case  here,  could  she  be  taxable? 
She  takes   not   under  the   will,   because   she 
was  left  out  in  the  disposition  of  her  hus- 
band's property,  and  she  takes  not  her  dower 
under  any  intestate  law,  because  there  is  no 
intestacy.      Where    the    husband    wills    her 
property  expressly  in  lieu  of  dower,   if  she 
does   not   dissent   from   the   will   she   is   de- 
prived of  dower  by  her  election  to  take  under 
the  will,  for  neither  justice  nor  the  law  will 
permit  her  to  take  both  under  and  against 
the    will — rn    consistent   benefits.     Again,    a 
person   always  takes,   under   intestate   laws, 
something  that  the  intestate,  if  so  minded, 
could    have    devised    or    bequeathed,    but   he 
could   not   have   devised   her   dower,   and    it 
follows,  both  logically  and  conclusively,  that 
[690]  she  does  not  acquire  her  dower  under 
any  such  law.     Counsel  were  asked,  in  the 
argument:      "If  the   husband   had   conveyed 
all  of  his  real  property,  and  every  interest 
he  had  therein,  would  the  dower  pass?"    The 
answer,  of  course,  was  in  fhe  negative,  as  it 
had  to  be.     If  he  cannot  pass  her  dower  by 
his  deed  (even  if  he  specially  and  by  express 
words    included    it),   how   can   it   pass   from 
him  to  her  if  he  died  inteatate?    He  had  no 
estate  or   interest   in   it  to  pass.     It  is  as 
separate  and  distinct  from  his  estate  as  if 
he   had   never   owned    the   land    itself    from 
which  it  is  allotted. 

We  do  not  agree  with  the  proposition  that 
all  property  passes  either  by  will  or  under 
the  intestate  laws,  for  there  are  cases  where 
this  cannot  be  said  correctly.  The  interest 
of  the  wife  in  an  estate  by  entirety  does  not 
HO  pass  at  the  death  of  the  husband,  for  she 
does  not  take  her  interest  from  him  bv  will 
or  otherwise,  and  there  are  other  instances. 
ITiere  is  a  wide  difference  between  an  interest 
vesting  in  another  at  the  death  of  a  person, 
which  merely  fixes  the  time,  and  the  taking 
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of  that  interest  under  or  through  him.  It 
may  be  derived  altogether  independently  of 
him,  and,  whether  technically  considered  or 
not,  it  is  not  passed  by  will,  nor  by  the  laws 
of  intestacy.  The  law  id  a  technical  science, 
and  its  principles  should  be  applied  to  all 
cases  where  applicable,  and  the  Legislature 
is  presmned  to  have  acted  in  view  of  the  es- 
tablished law  and  the  accepted  meaning  of 
words  w^hen  it  passes  a  statute. 

A  statute  should  be  interpreted  according 
to  its  language.  We  cannot  go  beyond  its 
four  corners  for  aid  in  its  construction.  The 
intent  must  be  found  in  its  words.  !Nor  can 
we  substitute  our  opinion  of  what  is  right 
or  just  for  the  declared  or  expressed  inten- 
tion of  the  Legislature,  but  must  presume, 
absolutely  and  conclusively,  tliat  what  was 
meant  is  what  was  said.  This  is  the  cardi- 
nal rule,  and  is  never  departed  from.  It 
ijiay  be  that  a  widow's  dower  should  be  taxed, 
but  she  has  a  perfect  right  to  shield  herself 
from  a  burden  which  has  not  been  imposed, 
by  insisting  upon  the  application  of  the  sim- 
ple and  familiar  rule  we  have  stated.  She 
says  to  us:  "The  power  to  tax  is  conceded, 
but  has  not  been  exercised,  from  some  motive 
of  benevolence  or  consideration  for  her;  but 
whatever  the  motive,  the  Legislature  has  not 
declared  its  will  that  the  widow's  dower 
should  be  taxed,  and  you  have  no  right  to  do 
what  the  Legislature  has  not  done." 

If  we  need  any  authority  to  back  our  con- 
clusion, we  have  it,  most  abundantly.  The 
courts  of  this  country  are  quite  unanimous 
in  holding  that,  under  similar  statutes,  the 
dower  is  not  taxable  as  an  inheritance  or 
"under  laws  of  intestacy."  The  Illinois  cases 
are  the  solitary  exceptions,  and  have  been 
severely  criticised  as  giving  the  wrong  rule 
in  such  cases,  and,  while  paying  due  defer- 
ence to  the  Court,  they  are  said  to  be  illogi- 
cal, being  wrong  in  their  premises,  reasoning, 
and '  conclusion.  Some  of  the  cases  which 
sustain  our  view  are  the  following,  among 
the  many:  [691]  "This  is  a  special  tax,  and 
the  rule  is,  that  laws  imposing  such  tax  are 
to  be  construed  strictly  against  the  govern- 
ment and  favorably  to  the  taxpayer."  Cren- 
shaw V.  Moore,  124  Tenn.  528,  Ann.  Cas. 
1913A  165,  137  S.  W.  024,  34  L.R.A.(N.S.) 
1161.  "It  has  been  uniformly  held  that  an 
inheritance  tax  is  not  a  tax  on  the  property 
or  the  real  estate  of  a  deceased  person,  but 
is  a  tax  laid  upon  the  privilege  or  right  of 
succession  to  that  property."  McDaniel  v. 
Byrkett,  120  Ark.  295,  179  S.  W.  491.  "This 
right  (right  of  dower)  originates  with  the 
marriage.  It  is  an  incumbrance  upon  the 
title  of  the  heir  at  law  and  is  superior  to 
the  claims  of  the  husband's  creditors.  Its 
origin  is  so  ancient  that  neither  Coke  nor 
Blackstone  can  trace  it,  and  it  is  as  wide- 
spread as  the  Christian  religion,  and  enters 


into  the  contract  of  marriage  among  all 
Christians.'  .  .  .  Whether  it  be  considered 
tliat  the  widow  holds  her  dower  in  the  na- 
ture of  a  purchaser  from  her  husband  by  vir- 
tue of  the  marriage  contract,  or  whether  it 
be  merely  a  provision  of  the  law  made  for 
her  benefit,  it  cannot  be  considered  that  her 
right  is  in  succession  to  that  of  her  husband 
upon  his  death,  or  that  the  husband  bestows 
it  upon  her  in  contemplation  of  death.  While 
it  is  t^ue  that  lier  right  to  dower  is  not  con- 
summated until  the  death  of  the  husband, 
and  that  it  is  carved  out  of  only  such  realty 
as  he  owned  at  his  death,  it  doea  not  follow 
from  this  premise  that  the  widow  succeeds 
to  his  title  by  the  intestate  laws.  S?Iie  derives 
it  by  virtue  of  the  marriage,  and  in  her  right 
as  wife,  to  be  consummated  in  severalty  to 
her  upon  the  death  of  her  husband."  Cren- 
shaw V.  Moore,  supra.  "It  is  true  that  dower 
has  its  origin  and  continuance  by  force  of 
the  law,  and  depends  upon  the  husband's 
death  for  its  consummation.  But  it  is  quite 
another  thing  to  suppose  that  the  estate  is 
dependent  upon  the  law  of  succession,  or 
owes  its  existence  to  any  such  transfer  as 
the  inheritance-tax  statutes  contemplate. 
Dower  comes  to  a  wife  by  virtue  of  the  mar- 
riage; and  the  death  of  the  husband  serves 
only  to  eonsummate,  not  to  transmit,  it.  The 
law  that  confers  dower  on  the  widow  \s  not 
the  law  that  appoints  the  inheritance  proper- 
ty of  a  decedent  to  designated  heirs."  Ross 
on  Inheritance  Taxation,  sec.  56.  The  courts 
of  Pennsylvania  have  held  that  a  widow's 
dower  is  not  liable  for  inheritance  tax.  Ap- 
peal of  Com.  34  Pa.  St.  204.  The  courts  of 
Louisiana  have  held  the  same.  Succession  of 
Marsal,  118  La.  212,  42  So.  778.  "We  con- 
clude, therefore,  that  the  widow  of  a  de- 
ceased {person  does  not  take  dower  as  the 
heir  of  her  husband  or  by  virtue  of  the  in- 
testate laws,  but  that  this  estate  is  inimical 
to  the  claim  of  the  heir,  and  carved  out  of 
the  estate  of  the  deceased,  in  spite  of  and  in 
derogation  to  the  rights  of  heirs  under  the 
intestate  laws."  McDaniel  v.  Byrkett,  120 
Ark.  295,  179  S.  W.  491.  "What  the  wife 
receives  .  .  .  she  receives,  not  as  an  heir 
of  her  husband,  but  in  her  own  right — some- 
thing which  belongs  to  her  absolutely,  and 
of  which  she  could  not  have  been  deprived 
by  will  or  by  any  other  voluntary  act  of  her 
husband  without  her  consent.  Under  that 
section,  she  is  not  an  heir,  [692]  within  the 
meaning  of  our  intestate  or  succession  stat- 
utes." In  re  Bullen,  47  Utah  96,  151  Pac. 
533.  "Strictly  speaking,  the  widow's  share 
should  be  considered  immune,  rather  than 
exempt,  from  an  inheritance  tax.  It  is  free, 
rather  than  freed,  from  such  tax.  It  is  not 
excepted  from  the  taxable  class,  because  it 
was  never  in  such  class.  Like  all  debts,  taxes, 
costs,  expenses,  and  similar  items,  it  is  de- 
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ducted  before  any  inheritance  tax  is  assessed. 
The  share  of  the  realty  and  personalty  which, 
under  our  law,  go  to  the  widow,  independ- 
ently of  any  will  or  act  of  the  husband,  is 
not,  so  to  speak,  a  part  of  his  estate,  and  is 
no  more  liable  to  a  succession  tax  at  his 
death  than  is  her  individual  property."  In 
re  Strahan,  93  Neb.  828,  142  X.  W.  078.  "A 
widow's  dower  estate  in  the  lands  of  her 
deceased  husband,  which  became  vested  on 
her  marriage,  and  consummated  on  the  death 
of  her  husband,  independent  of  the  husband's 
will,  and  not  by  virtue  thereof,  was  not  sub- 
ject to  transfer  tax."  In  re  Weiler,  322  N. 
Y.  8.  608.  The  Supreme  Court  of  Idaho, 
where  the  doctrine  of  community  property 
exists,  held  that  such  property  was  not  li- 
able for  inheritance  tax.  Kohny  v.  Dunbar, 
21  Idaho  258,  Ann.  Cas.  1913D  492,  121  Pac. 
r>44.  39  L.R.A.(X.S.)  1107.  The  Supreme 
Court  of  Arkansas,  in  discussing  the  case  of 
Billings  V.  People,  189  III.  472,  59  X.  E. 
798,  59  L.R.A.  807,  said:  **The  opinion  in 
the  Billings  case  sets  out  the  statute  of  that 
State  upon  the  subject  of  dower,  from  which 
it  appears  that  the  estate  of  courtesy  has 
been  given  alike  to  the  husband  and  the  wife, 
and  each  being  given  a  certain  fixed  interest 
in  the  lands  upon  the  death  of  either  spouse, 
tlien  the  estate  is  called  dower,  but  it  is  not 
the  dower  of  the  common  law,  as  the  term, 
'dower,'  at  common  law,  related  exclusively 
to  the  interest  the  w^idow  had  in  the  real 
estate  of  inheritance."  McDaniel  v.  Byrkett, 
supra.  While  the  report  shows  that  the 
Billings  case  was  carried  to  the  Supreme 
Court  of  the  United  States,  a  reading  of  the 
,  report  of  the  case  there  will  show  that  the 
widow  did  not  appeal  from  the  decision  of 
the  lower  court,  and  the  question  of  the  li- 
ability of  the  widow's  dower  for  taxation  was 
not  discussed  in  that  Court.  Billings  v.  Il- 
linois, 188  U.  S.  97,  23  S.  Ct.  272,  47  U.  S. 
(L.  ed.)  400. 

The  question  of  the  liability  of  a  widow's 
dower  to  an  inheritance  tax  has  been  passed 
upon  by  the  courts  ( upon  statutes  practically 
the  same  as  that  of  North  Carolina)  of  Ar- 
kansas, Illinois,  Louisiana,  Nebraska,  New 
York,  Utah,  and  Tennessee;  and  the  courts 
of  all  those  States,  except  that  of  Illinois, 
have  held  that  a  widow's  dower  was  not  sub- 
ject to  taxation.  While  the  Supreme  Court 
of  Illinois  has  held  to  the  contrary,  it  will 
be  noticed  that  this  court  cited  no  decisions 
on  this  subject  except  its  own.  The  decision 
in  the  Billings  case  has  been  discuH.sed  by 
nearly  all  the  courts  in  which  this  matter 
has  arisen  since  Its  rendition,  and  thev  have 
all  refused  to  follow  the  dcx'ision  of  that 
court.  The  question  of  the  liability  for  in- 
heritance tax  of  community  property  held 
by  the  wife  as  survivor  has  been  paR.sed  upon 
by  the  courts  of  Idaho  and   [693]    Nevada, 
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and  tli^y  hold  that  the  community  property 

is  not  liable  to  inheritance  taxes,  because  it 

is  not  derived  by  one  of  the  spouses  from 

the  other,  and  there  is  therefore  no  succession 

of  it. 

It  may  be  added  that  the  Illinois  decision 
was  to  a  great  extent  influenced  by  the  pe- 
culiar wording  of  the  statute  of  that  State 
in  regard  to  dower.  It  is  not,  as  we  have 
said,  the  common-law  dower,  but  an  estate 
with  its  name,  without  its  legal  character- 
istics. 

It  is  a  maxim  that  three  things  be  favored 
in  law — life,  liberty,  and  dower.  Thomas' 
Coke,  14,  4  Bacon's  Works,  345. 

We  learn  in  2  Blackstone,  pp.  131  et  seq., 
that  there  were  five  species  of  dower:  (1) 
De  la  plus  belief  where  the  widow  was  en- 
dowed of  the  fairest  of  the  lands  held  by 
her  in  socage,  which  discharged  that  held 
by  the  lord  in  chivalry.  Tliis  disappeared 
when  military  tenures  were  abolished.  (2) 
Dower  by  particular  custom,  where  she  re- 
ceived the  whole,  the  half,  or  one-quarter 
of  her  husband's  lands.  (3)  Dower  ad  osti- 
um  ecclesiaCy  or  dower  at  the  door  or  porch  of 
the  church,  when  tenant  in  fee  simple  endows 
the  wife  of  the  whole  or  any  part  of  his  lands 
as  he  shall  please  to  give  her,  which,  in  cer- 
tain circumstances,  she  might  reject  and  re- 
sort to  her  dower  at  common  law.  (4)  Dow- 
er ex  essensu  patria  was  a  Species  of  that  last 
kind  of  dower  mentioned,  and  derived  its 
name  from  the  fact  that  the  dower  was  taken 
from  the  lands  of  the  husband's  father  with 

«ie  latter's  consent.  (5)  Dower  by  the  com- 
on  lair,  which  gave  her  one-third  part  of 
all  the  lands  and  tenants  in  which  her  hus- 
band had  an  estate  of  inheritance,  and  of 
which  he  was  seized  at  any  time  during  the 
coverture,  to  hold  for  the  time  of  her  nat- 
ural life. 

None  of  these  forms  of  dower,  except  that 
the  lands  of  which  the  husband  died  seized, 
ever  were  known  to  our  law  in  regard  to  es- 
tates. Formerly,  when  the  widow  was  en- 
dowed of  lands  only  which  her  husband  died 
seized,  it  was  like  dower  in  copyhold  lands, 
which  was  governed  by  custom  as  to  her 
title  and  the  quantity  and  proportion  she 
would  take,  also  called  free  bench,  and  con- 
tradistinguished from  dower,  which  is  the  es- 
tate of  the  widow  in  all  lands  of  which  the 
husband  was  seized  at  any  time  during  the 
coverture.  Blackstone  says  that  dower  ad 
ostium  acclesiae  has  long  since  fallen  into  to- 
tal disuse  because  of  its  uncertainty,  and  for 
the  reason,  too,  that  she  might  receive  from 
the  law,  independently  of  the  husband's  vo- 
lition, a  fixed  part  of  his  estate  in  lands  of 
which  he  was  seized  at  any  time  during  the 
marriage.  This  brief  review  of  the  subject, 
based  upon  the  authority  of  Coke  and  Black- 
stone, shows  very  clearly  that  we  can  derive 
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no  aid  in  the  construction  of  our  law  from 
old  and  obsolete  rules  and  customs  which 
have  been  ignored  and  finally  repealed  long 
ago;  and  no  writer,  ancient  or  modern^  even 
intimates  that  tlie  husband  could,  of  his  will, 
alien  or  impair  the  wife's  coramon-law  es- 
tate of  dower,  or  that  she  [694]  acquires  her 
riglit  or  title  from  him,  by  his  intestacy  or 
otherwise;  and  this  is  true,  whether  the 
dovver  is  allotted  by  the  law  of  this  State 
from  lands  of  which  the  husband  was  seized 
at  any  time  during  the  coverture  or  only  of 
those  of  which  he  died  seized.  In  neither  case 
was  there  any  descent  or  devolution  from 
him  which  would  bring  it  within  the  meaning 
of  an  inheritance  or  succession  for  the  pur* 
pose  of  taxation.  It  is  for  this  reason  that 
the  courts  have  held  with  practical  unanimi- 
ty, as  we  have  shown,  that  the  wife's  dower 
does  not  come  within  the  reach  of  inherit- 
ance or  succession  taxes. 

The  fact  that  the  widow  is  allowed  an 
exemption  of  $10,000  under  the  last  act, 
whereas  no  such  exemption  was  allowed  be- 
fore, does  not  affect  the  question,  so  as  to 
show  that  her  dower  is  taxable,  as  she  may 
derive  property,  both  real  and  personal,  from 
her  husband  by  will,  and  the  latter  kind  of 
property  under  the  intestacy  law,  as  one  of 
his  distributees,  and  from  these  exemptions 
would  be  taken,  as  they  come  within  the 
meaning  of  the  provision  taxing  property  ac- 
quired from  her  husband  by  will  or  the  intes- 
tacy laws,  and  are  therefore  taxable,  and  to 
them  the  exemption  of  $10,000  would  apply, 
and  not  to  property  already  not  taxable  ^v 
the  language  of  the  statute.  You  cann9! 
take  an  exemption  from  something  not  tax- 
able, or  an  exemption  from  an  exemption. 

Justice  Hoke  concurs  in  the  dissenting 
opinion. 


NOTE. 

The  reported  case  holds  that  the  right  to 
dower  is  statutory  and  not  contractual  and 
lA  accordingly  subject  to  an  inheritance  tax 
in  the  absence  of  an  exempting  provision  in 
the  statute.  Tlie  conflicting  cases  passing 
on  the  liability  of  dower  to  an  inheritance 
tax  are  reviewed  in  the  note  to  Crenshaw  v. 
Moore,  Ann.  Cas.  1913A  165. 


y. 
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Appeal  and  Error  —  Undertaking  — 
Necessity  for  Undertaking  by  State 
in  Divorce  Case. 

it  is  not  ground  for  the  dismissal  of  an 
appeal  by  the  district  attorney  in  a  suit  for 
divorce  that  he  filed  no  undertaking;  L.  O.  L. 
§  578,  expressly  excusing  the  state  from 
filing  an  undertaking. 

Right  of  District  Attorney  to  Appeal 
in  Divorce  Case. 

On  appeal  by  the  district  attorney  in  a  di- 
vorce suit,  the  record  did  not  show  that  he 
had  been  served  with  summons  prior  to  the 
trial  of  the  suit,  or  that  he  had  appeared 
in  the  suit  as  required  by  L.  O.  L.  §  1020,  as 
amended  in  1911  (Laws  1911,  p.  126),  and 
plaintiff  moved  to  dismiss  the  appeal  on  the 
ground  that  the  appellant  had  no  authority 
to  prosecute  it.  It  is  held  that,  in  view  of 
the  fact  that  the  district  attorney  had  not 
been  served  as  required,  and  that  the  question 
was  not  here  presented,  a  motion  to  dismiss 
would  be  overruled  with  leave  to  renew  it  on 
argument  of  the  case. 

[See  note  at  end  of  this  case.] 

Divoree  —  When  State  Not  Party  to 
Action. 

Where  in  a  divorce  action  the  district  at- 
torney neither  demurred  nor  answered,  he  did 
not  make  the  state  a  party  to  the  action  under 
L.  O.  L.  §  542,  providing  that  to  plead  or 
demur  shall  constitute  an  appearance. 

Divorce  —  Service  of  Process  on  Dis- 
trict Attorney  —  Constmctioa  of 
Statute. 

L.  O.  L.  §  1020  as  amended  by  Laws  1911, 
p.  126,  declares  that  in  any  suit  for  dissolu- 
tion of  the  marriage  contract,  the  state  is  to 
be  deemed  a  party  defendant,  and  the  plaintiff 
shall  cause  tne  summons  to  be  served  on  the 
district  attorney  or  his  deputy,  and  it  shall 
be  the  duty  of  such  district  attorney,  so  far 
as  may  be  necessary  to  prevent  fraud  or 
collusion  in  such  suit,  to  control  the  pro- 
ceedings on  the  part  of  the  defense,  and  in 
case  the  defendant  does  not  defend  in  good 
faith,  to  make  a  defense  on  behalf  of  the 
state,  and  that  the  court  shall  not  hear  or 
determine  any  suit  for  divorce  until  service 
has  been  had  or  unless  the  district  attorney 
or  his  duly  appointed  deputy  waive  the  pro- 
visions of  the  action  by  appearing  in  person 
at  the  trial  of  the  cause,  or  by  written  ac- 
knowledgment of  service.  No  process  in  a 
divorce  proceeding  was  served  on  tlie  district 
attorney  or  his  deputy,  but  the  attorney 
appeared  at  the  hearing  before  the  referee. 
It  is  held  that,  as  the  district  attorney  did  not 
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answer,  demur,  or  give  notice  of  waiver  of 
appearance,, he  was  not  a  party  to  the  action; 
his  appearance  before  the  referee  not  being 
an  appearance  before  the  court  hearing  the 
divorce  suit. 

[See  note  at  end  of  this  case.] 

Right  of  State  to  Appeal. 

Where  the  state  was  not  made  a  party  to 
and  did  not  appear  in  an  action  for  divorce; 
as  required  by  L.  O.  L.  §  1020,  as  amended  by 
Laws  1911,  p.  126,  the  state  may  appeal  from 
tlie  judgment  of  divorce,  which  is  void  as  to 
it,  for  the  decree  cannot  as  to  it  be  classed 
as  one  for  want  of  an  answer  described  in 
section  549,  declaring  that  any  party  to  a 
decree  or  judgment  other  than  a  judgment 
or  decree  given  by  confession  or  for  want  of 
an  answer  may  appeal. 

[See  note  at  end  of  this  case.] 

Crronndfl    for    Divoroe   —   Desertioii   ^ 
Snfftcieaoy  of  Complaiiit. 

A  complaint,  averring  that  the  conduct  of 
the  defendant  husband  had  amounted  to  con- 
tinuous and  wilful  desertion  within  the  mean- 
ing of  the  statutes  of  the  state  of  Oregon 
jEfOverning  divorce  pro(*eedings,  and  which  fur- 
ther averred  that  the  spouses  had  lived  sepa* 
rately  for  a  space  of  a  year,  does  not  show  a 
•desertion  for  a  period  of  one  year,  which,  by 
L.  O.  L.  §  607,  is  made  ground  for  a  divorce ; 
the  averments  relating  to  the  desertion  being 
•conclusions  of  law. 

Unty  of  District  Attorney  to  Urge  De- 
fense. 

As  the  state  is,  by  L.  O.  L.  §  1020,  as 
amended  by  Laws  1911,  p.  126,  made  a  party 
to  an  action  for  divorce,  the  district  attornev 
should,  where  the  defendant  makes  no  de- 
fense, urge  any  defense,  as  the  failure  of  the 
<'umplaint  to  state  a  cause  of  action,  that  can 
be  made. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Marion  county: 
Calloway,  Judge. 

Action  by  May  Macombe  Smythe,  plaintiff, 
against  Ignatius  Martin  Smythe,  defendant. 
Judgment  for  plaintiff.  District  attorney, 
in  name  of  state,  appeals.  The  facts  are 
stated  in  the  .opinion.  Motion  to  dismiss 
appeal  Overrum:d  and  judgment   Reversed. 

Ernest  R.  Ringo  for  appellant. 
•    Carey  F.  Martin  and  Ivan  0.  Martin  for 
plain  tiff- respondent. 

Ox  Motion  to  Dismiss  Appeal. 

(June  8,  1915.) 

[151]  Eakin,  J. — 1,  2.  This  is  a  motion  to 
dismiss  an  appeal  in  a  suit  for  a  divorce, 
which  was  commenced  by  the  filing  of  the 
•complaint.  The  defendant,  Ignatius  Martin 
Smythe,  was  a  nonresident  of  the  state,  and 
aummona  was  issued  to  him  and  returned 
l)y  the  sheriff  of  Union  [152]  County,  North 
Dakota,    showing    personal    service    in    said 


county;  the  return  being  indorsed  thereon. 
The  case  was  tried  before  the  county  clerk 
of  Marion  County,  Oregon,  as  referee,  and 
findings  were  made  in  favor  of  the  plaintiff, 
and  a  decree  of  divorce  granted.  Whereupon 
the  district  attorney  of  this  county  filed  a 
notice  of  appeal  from  said  decree.  The  plain- 
tiff served  a  motion  to  dismiss  said  appeal, 
in  which  six  grounds  therefor  are  assigned; 
some  being  duplicates.  First,  he  contends 
that  the  notice  docs  not  describe  the  court  to 
which  the  appeal  is  attempted  to  be  taken. 
This  point  is  disposed  of  in  Smith  v.  Dwight, 
decided  by  this  court  against  plaintiff's  con- 
tention, May  18,  1915,  80  Ore.  1,  143  Pac. 
477,  156  Pac.  573.  It  is  further  alleged  that 
the  appellant  has  .filed  no  undertaking  on 
appeal,  but  this  is  disposed  of  by  reference  to 
Section  578,  L.  O.  L.  which  excuses  the  state 
from  filing  an  undertaking.  The  further  ob- 
jection is  made  that  appellant  has  no  au- 
thority in  law  or  legal  right  to  prosecute 
this  appeal.  The  assignments  of  error  in  the 
abstract  are:  (1)  That  the  evidence  fails 
to  support  the  findings  of  fact  and  conclu- 
sions  of  law;  (2)  that  it  fails  to  support  the 
degree  of  the  court;  and  (3)  that  the  com- 
plaint fails  to  state  a  cause  of  action.  It 
appears  from  the  record  before  us  that  no 
objections  or  exceptions  were  taken  at  the 
trial  to  any  fact  at  issue  therein.  No  ques- 
tion was  raised  as  to  the  sufficiency  of  the 
evidence,  nor  as  to  that  of  the  complaint. 
Section  1020,  L.  O.  L.  as  amended  in  1911 
(I^ws  1911,  p.  126),  provides: 

"In  any  suit  for  the  dissolution  of  the  mar- 
riage contract,  or  to  have  the  same  declared 
void,  the  state  is  to  be  deemed  a  party  de- 
fendant, and  the  party  plaintiff  in  such  suit 
shall  cause  the  summons  to  be  served  upon 
the  district  attorney  of  the  district  within 
which  the  suit  is  commenced,  or  his  duly 
appointed  deputy,  at  [153]  least  ten  days 
before  the  term  at  which  the  defendant  is 
required  to  appear  and  answer.  It  shall  be 
the  duty  of  such  district  attorney,  so  far  as 
may  be  necessary  to  prevent  fraud  or  collu- 
sion in  such  suit,  to  control  the  proceedings 
on  the  part  of  the  defense,  and  in  case  the 
defendant  does  not  appear  therein,  or  de- 
fend against  the  same  in  good  faith,  to  make 
a  defense  therein  on  behalf  of  the  state.  The 
court  shall  not  hear  or  determine  any  suit 
for  a  divorce  until  service  has  been  made 
upon  the  district  attorney  as  hereinbefore 
provided,  unless  the  district  attorney  or  his 
duly  appointed  deputy  waive  the  provisions 
of  this  section  by  appearing  in  person  at  the 
trial  of  said  cause  or  bv  written  acknowledg- 
ment  of  service  waiving  time  for  his  appear- 
ance therein.  All  decrees  of  divorce  hereto- 
fore granted  in  which  the  requirements  of 
this  section  have  not  been  complied  with,  are 
hereby  validated  and  declared  to  be  legal  and 
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binding  upon  the  parties  thereto,  if  otherwise 
regular." 

This  record  shows  upon  its  face  that  the 
district  attorney  was  not  served  with  sum- 
mons prior  to  the  trial  thereof,  and  therefore 
the  Circuit  Court  had  no  jurisdiction  to  hear 
and  determine  the  same.  It  does  not  show 
that  he  appeared  in  the  suit,  but,  if  he  did, 
he  has  made  no  objections  or  taken  no  ex- 
ceptions to  the  ruling  therein.  In  Parrish 
V.  Parrish,  52  Ore.  160,  96  Pac.  1066,  the 
duties  of  the  district  attorney  in  such  a  case 
are  referred  to  thus: 

"But  a  divorce  proceeding  is  sui  generis, 
and  necessarily  triangular  in  its  nature,  con- 
sisting of  the  plaintiff,  the  defendant,  and 
the  state.  .  Although  not  named  in 

the  pleadings  in  the  first  instance,  the  state, 
or  the  public,  is  interested  in  the  result,  mak- 
ing it  the  duty  of  the  court  to  guard  against 
collusion  and  fraud,  and  to  deny  the  prayer 
for  divorce,  unless  sufficient  facts  properly 
appeared  to  justify  it  under  the  law." 

In  Eggerth  v.  Eggerth,  15  Ore.  626,  16 
Pac.   650,   it  is  said: 

[154]  "When  the  district  attorney  inter- 
venes in  behalf  of  the  state  in  a  suit  for  a 
divorce,  and  files  a  pleading  therein,  such 
pleading  is  to  be  governed  by  the  same  rules, 
80  far  as  applicable,  by  which  the  defendant's 
pleading  is  governed." 

In  view  of  the  fact  that  the  district  at- 
torney was  not  served  with  the  summons  as 
required  by  the  statute  quoted,  and  that 
question  was  not  presented  here,  the  motion 
will  be  overruled,  with  leave  to  renew  it  on 
the  argument  of  the  case.    Motion  overruled. 

On  thb  Merits. 
(April  18,  1916.) 

BtTRXETT,  J. — After  alleging  the  marriage 
of  the  parties,  the  continuous  residence  of 
the  plaintiff  in  this  state  for  more  than  one 
year  next  prior  to  the  commencement  of  the 
suit,  that  there  are  no  children  the  issue  of 
the  marriage,  that  no  property  is  in  any  man- 
ner involved,  and  that  at  all  times  during 
their  married  life  plaintiff  treated  the  defend- 
ant as  a  dutiful  wife  should  treat  her  hus- 
band, the  complaint  concludes  with  this  al- 
legation: 

"That  for  more  than  one  year  last  past  the 
plaintiff  and  defendant  have  continuously 
lived  separate  and  apart  from  each  other,  and 
during  all  of  said  time  defendant  has  con- 
tinously  neglected  to  properly  support  plain- 
tiff, or  provide  her  with  a  home  suitable  to 
one  in  her  station  of  life,  and  the  conduct 
of  defendant  for  more  than  one  year  last 
])aRt  has  amounted  to  continuous  and  willful 
desertion  of  the  plaintiff  within  the  meaning 
of  the  statutes  of  the  State  of  Oregon  govern- 
ing divorce  proceedings." 


*[155]  There  was  no  appearance  for  th& 
defendant  husband.  The  cause  was  referred 
to  a  referee  to  hear  the  testimony  and  report 
the  same  to  the  court.  On  March  13,  19Io> 
the  court  entered  a  decree  in  these  words: 

*'Based  upon  the  findings  of  fact  and  the 
conclusions  of  law  filed  in  the  above-entitled 
cause  and  court,  it  is  ordered,  adjudged  and 
decreed  by  the  court  that  the  bonds  of  matri- 
mony heretofore  existing  between  the  plain- 
tiir,  Macombe  Smythe,  and  the  defendant, 
Ignatius  Martin  Smythe,  be,  and  the  same- 
are  hereby,  dissolved  and  held  for  naught." 

The  state  appealed.  In  an  opinion  by  Mr. 
Justice  Eakin,  149  Pac.  516,  a  motion  of  the 
plaintiff  to  dismiss  the  appeal  was  overruled,, 
with  leave  to  renew  the  same  at  the  argu- 
ment. 

3,  4.  Section  1020,  h,  O.  L.  as  amended  by 
Chapter  86,  Laws  of  1911,  reads  thus: 

"In  any  suit  for  the  dissolution  of  the 
marriage  contract,  or  to  have  the  same  de- 
clared void,  the  state  is  to  be  deemed  a 
party  defendant,  and  the  party  plaintiff  in 
such  suit  shall  cause  the  summons  to  be 
served  upon  the  district  attorney  of  tlie  dis- 
trict within  which  the  suit  is  commenced,  or 
his  duly  .appointed  deputy,  at  least  ten  day?; 
before  the  term  at  which  the  defendant  is 
required  to  appear  and  answer.  It  shall  l>& 
the  [156]  duty  of  such  district  attorney,  so 
far  as  may  be  necessary  to  prevent  fraud 
or  collusion  in  such  suit,  to  control  the  pro- 
ceedings on  the  part  of  the  defense,  and  in: 
case  the  defendant  does  not  appear  therein, 
or  defend  against  the  same  in  good  faith, 
to  make  a  defense  therein  on  behalf  of  the 
state.  The  court  shall  not  hear  or  determine 
any  suit  for  a  divorce  until  service  has  been 
made  upon  the  district  attorney  as  herein- 
before provided,  unless  the  district  attorney 
or  his  duly  appointed  deputy  waive  the  pro- 
visions of  this  section  by  appearing  in  per- 
son at  the  trial  of  said  cause  or  by  written 
acknowledgment  of  service  waiving  time  for 
his  appearance  therein.  All  decrees  of  di- 
vorce heretofore  granted  in  which  the  re- 
quirements of  this  section  have  not  been  com- 
plied with,  are  hereby  validated  and  declared 
to  be  legal  and  binding  upon  the  parties  there« 
to,    if    otherwise    regular." 

It  is  admitted  that  the  summons  was  not 
served  on  the  district  attorney.  Neither  did 
he  answer,  demur  or  give  the  plaintiff  wTit- 
ten  notice  on  his  appearance  as  permitted 
by  Section  542,  L.  O.  L.  defining  appearance. 
The  only  thing  before  us  on  that  feature  ia 
this  statement  in  the  record: 

'*Xow  on  this  twenty-seventh  day  of  Febru- 
ary, 1915,  the  above-entitled  cause  coming  on 
regularly  for  hearing,  before  U.  G.  Boyer, 
referee  herein,  the  plaintiff  appearing  in  per- 
son, as  well  as  by  her  attorney,  Carey  F. 
Martin,   and   the   defendant,  although   regu* 
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larly  and  personally  served  with  suminona 
and  complaint,  outside  of  the  State  of  Ore- 
gon, more  than  six  weeks  prior  to  this  date, 
comes  not,  but  makes  default  herein,  whicli 
default  of  said  defendant  is  now  at  this  time 
entered  of  record  against  him,  and  the  .State 
of  Oregon  appearing  by  the  district  attorney 
for  Marion  County,  Oregon,  and  after  hear- 
ing the  testimony  of  the  plaintiff,  and  other 
evidence  on  her  behalf  and  the  suggestions 
of  counsel,  and  said  referee's  report  to  this 
court,  the  court  makes  the  foHowing  findings 
of  fact." 

[157]  Then  follows  what  is  practically  a 
repetition  of  the  complaint  as  finlinijs  of 
fact  and  as  a  conclusion  of  law,  a  finding 
that  the  plaintiff  is  entitled  to  a  decree  of 
divorce,  all  of  which  was  signed  by  the  judge 
on  March  13,  1915. 

.).  The  statute  provides  for  obtaining  juris- 
diction of  the  state  as  a  defendant  bv  the 
.vervice  of  summons  like  any  other  party. 
The  state  through  its  pro()er  officer  may 
waive  the  service  of  summons  and  submit 
Itself  to  the  judicial  authority  as  provided 
in  Section  542,  L.  O.  L.  by  demurring,  an- 
swering or  giving  the  notice  there  mentioiied, 
or  as  stated  in  Section  1020,  bv  the  district 
attorney  appearing  in  person  at  the  trial 
of  the  cause.  The  record  recites  onlv  that 
the  district  attorney  appeared  before  the  ref- 
eree. That  oilicia]  is  appointed  not  to  try 
the  case,  but  only  to  hear  the  testimony  and 
report  the  same  to  the  court.  He  decides 
notiiing,  determines  nothing,  and  doe.s  noth- 
ing in  the  case,  except  to  report  what  the 
witnesses  have  said.  In  no  sense  of  the  word, 
does  the  proceeding  before  him  amount  to 
a  trial.  The  latter  can  be  had  only  before 
a  judge  of  the  court  sitting  as  a  court  and 
having  authority  to  hear  and  determine  tho 
issue.  Besides,  an  appearance  before  tlie  ref- 
eree on  February  27th,  is  not  an  appearance 
at  the  trial  before  the  court  on  March  13th, 
the  date  the  findings  were  filed.  The  record 
does  not,  in  any  sense,  disclose  jurisdiction 
over  the  state  as  a  defendant.  The  decree  is 
therefore  void  as  to  the  state,  and.  being 
thus  invalid,  an  appeal  may  be  taken  from  it 
by  th«  state:  Smith  v.  Ellendale  Mill  (.'o. 
4' Ore.  70;  Trullcnger  v.  Todd,  5  Ore.  30; 
*Askren  v.  Squire,  20  Ore.  228,  45  Pac.  770: 
Oregon  R.  etc.  Co.  v.  East  lack,  54  Ore.  100, 
102  Pac.  1011;  20  Ann.  Cas.  002:  Sturgis 
V.  Sturgis,  51  Ore.  10,  93  Pac.  fiOG,  131  Am. 
St.  Rep.  724,  15  L.R.A.(N.S.)  1034;  Holton 
[158]  v.  Holton,  64  Ore.  290,  129  Pac.  532. 
48  L.R,A.{N.S.)  779.  For  this  reason  the 
decree  cannot  be  classed  as  one  for  want  of 
an  answer  as  described  in  Section  549,  L.  O. 
L.  saying  that: 

'*Any  party  to  a  degree  or  judgment  other 
than  a  judgment  or  degree  given  by  confes- 
sion, or  for  want  of  an  answer,  may  appeal 
therefrom." 


Tlie  state  is  therefore  regularly  in  this 
court  as  an  appellant,  and  is  entitled  to  be 
heard  in  any  manner  justified  by  the  record. 

6.  It  has  always  been  held  that  a  party 
may,  for  the  first  time,  even  in  the  appellate 
court,  urge  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  suit.  The  state  attacks  the  com- 
plaint on  that  ground.  Section  507,  L.  O. 
L.  prescribes  the  causes  for  which  the  mar- 
riage contract  may  be  dissolved.  They  are 
six  in  number,  and  are  thus  recited: 

"1.  Impotency  existing  at  the  time  of  the 
marriage,  and  continuing  to  the  commence- 
ment of  the  suit; 

"2.  Adultery; 

'3.  Conviction   of  felony; 

*4.  Habitual  gross  drunkenness  contracted 
since  marriage  and  continuing  for  one  year 
prior  to  the  commencement  of  the  suit; 

**5.  Willful  desertion  for  the  period  of  one 
year ; 

"6.  Cruel  and  inhuman  treatment  or  per- 
sonal indignities  rendering  life  burdensome." 

The  allegation  of  the  complaint  is  not  ref- 
erable to  either  of  tliese  subdivisions.  It 
U  true  the  plaintiff  says  that  the  conduct 
of  the  defendant  '"has  amounted  to  continu- 
ous and  willful  desertion  of  the  plaintiff 
within  the  meaning  of  the  statutes  of  the 
state   of  Oregon  governing  divorce   proceed- 
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This,  however,  is  nothing  else  than  a  con- 
clusion of  law.  So  far  as  the  facts  are  al- 
leged, it  shows  no  more  [159]  than  that  the 
parties  have  lived  apart  from  each  other 
voluntarily,  and  that  the  defendant  has  neg- 
lected properly  to  support  the  plaintiff  or 
provide  her  with  a  home.  A  separation  in 
which  both  parties  willingly  concur  is  not, 
in  any  sense  of  the  word,  a  willful  desertion 
of  one  by  the  other.  Unless  his  conduct  in 
neglecting  to  support  the  plaintiff  in  accord- 
ance with  her  ideas  of  such  things  has  been 
such  as  to  render  her  life  burdensome,  it 
would  not  amount  to  legal  cruelty  or  pei- 
sonal  indignities  within  the  meaning  of  the 
law.  The  complaint  is  vulnerable  to  a  gen- 
eral demurrer  for  want  of  a  statement  of 
facts  sufficient  to  constitute  a  cause  of  suit. 

7.  In  the  absence  of  any  defense  on  the 
part  of  the  defendant  husband,  the  state  ia 
entitled,  and  it  is  the  duty  of  the  district 
attorney,  to  make  a  defense  therein  on  be- 
half of  the  state.  The  record  before  us  does 
not  preclude  him  from  making  that  defense 
in  this  court.  In  short,  owing  to  the  fact 
that  the  court  did  not  obtain  jurisdiction  of 
the  defendant  state,  the  decree  rendered  was 
void,  and  hence  appealable  by  the  state,  and 
on  an  appeal  it  is  entitled  to  urge  the  defense 
that  the  complaint  is  insufficient  in  the  state- 
ment of.  facts  to  constitute  a  cause  of  suit. 
If  any  of  the  methods  of  obtaining  jurisdic- 
tion of  the   state  had   been   observed,   or   if 
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the  district  attorney  had  appeared  in  person 
at  the  trial  and  had  failed  to  make  a  de- 
fense by  a  pleading  of  some  kind  like  any 
other  litigant  defendant,  the  decree  would 
then  have  been  one  for  want  of  an  answer, 
and  hence  not  appealable;  but  that  is  not 
the  case  here. 

The  decree  is  reversed  and  the  suit  dis- 
missed, without  prejudice. 

Reversed. 

Moore,  C.  J.  and  Eakin,  J.,  were  absent. 

NOTE. 

Validity   and   Constmetioii   of   Statute 
Requiring  Service  of  Notice  on  Pnb- 
.    lie  Official  in  Divorce  Snit. 

Scope  of  Note,    1098. 
Validity  of  Statute,   1098. 
Construction  of  Statute,  1099. 


Scope  of  Note. 

This  note  is  confined  to  a  discussion  of 
the  cases  passing  on  the  validity  and  con- 
struction of  a  statute  which  requires  service 
of  process  on  a  public  official  in  a  divorce  suit. 
As  to  the  right  of  a  third  person  to  intervene 
in  a  divorce  proceeding,  see  the  note  to  How- 
ell V.  Howell,  Ann.  Cas.  191 3E  429. 

Validity  of  Statute. 

In  apparently  but  one  case  has  the  validity 
of  a  statute  requiring  the  service  of  process 
on  a  public  official  in  a  divorce  action  been 
questioned.  Wilson  v.  Wilson,  134  Tenn. 
697,  185  S.  W.  718.  In  that  case,  which 
was  an  action  for  a  divorce,  the  plaintiff 
obtained  a  decree  and  was  taxed  with  the 
costs  including  a  fee  of  five  dollars  for  the 
public  divorce  proctor.  The  plaintiff  contend- 
ed that  he  should  not  be  required  to  pay  the 
proctor's  fee  as  the  statute  by  which  the 
latter  held  his  office  was  unconstitutional. 
One  of  the  sections  of  the  statute  read  as  fol- 
lows: "It  shall  be  the  duty  of  the  divorce 
proctor  to  acknowledge  service  upon  him  on  a 
copy  of  every  bill  for  divorce  which  acknowl- 
edgment of  service  shall  be  indorsed  by  him 
upon  the  original  bill  before  the  same  is  filed 
in  any  court  in  his  county  and  no  bill  shall 
be  filed  unless  it  bears  such  acknowledgment 
over  the  signature  of  the  divorce  proctor  with 
the  date  of  service.*'  The  plaintifT  contended 
(hat  this  section  of  the  statute  contravened 
article  1,  section  17  of  tlie  Tennessee  Constitu- 
tion, which  provides  that  the  courts  shall 
h<}  open,  and  that  justice  shall  be  admin- 
istered without  sale,  denial  or  delay.  It  was 
held,  however,  that  the  plaintiff's  contention 
was  untenable.  The  court  said:  "The  ar- 
gument  is   that    under   this    section   of   the 


statute  no  bill  for  divorce  can  be  filed  with- 
out the  consent  of  the  divorce  proctor  and 
that  it  is  within  the  power  of  the  proctor 
to  defeat  or  delay  the  suit  of  anyone  entitled 
to  divorce.  This  argument  is  not  sound.  •The 
divorce  proctor  has  no  discretion  whatever 
in  the  matter  of  acknowledging  service  of  bill» 
for  divorce.  The  statute  absolutely  requirea 
him  to  indorse  his  acknowledgment  on  each 
bill  presented  to  him.  If  he  refuses,  man- 
damus would  lie.  If  he  is  contumacious  the 
ouster  law  is  quite  effective.  It  is  conceiva- 
ble, of  course,  that  the  divorce  proctor  might 
be  absent  or  might  be  obstinate  and  cause  a 
litigant  some  trouble.  So  the  clerk  of  the 
court  might  refuse  to  file  th^  bill  when  pre- 
sented to  him,  and  the  judge  might  refuse 
to  hear  the  case.  It  is  not  to  be  supposed,, 
however,  that  any  official  would  wilfully 
violate  duties  imposed  upon  him  by  statute. 
Such  a  violent  assumption  cannot  be  made 
the  basis  of  a  claim  that  the  constitutional 
rights  of  litigants  have  been  invaded  by  a 
statute  imposing  clerical  duties  upon  court 
officials,  lliis  statutes  provides  for  a  divorce 
proctor  and  a  deputy,  and  the  presumption 
is  that  one  of  tliem  will  alwavs  be  on  hand  to 
attend  to  the  duties  of  the  office,  just  as  the- 
clerk  or  his  deputy  is  always  on  hand  to 
attend  the  duties  of  that  office."  The  plain- 
tiff further  contended  that  the  statute  was. 
unconstitutional,  because  in  taxing  the  sue 
cessful  party  with  the  divorce  proctor's  fee 
tlie  former  was  being  deprived  of  property 
without  due  process  of  law.  But  on  this  point 
the  court  said:  "This  proposition  cannot  be 
maintained.  If  a  party  is  successful  in  a 
suit,  then  it  may  be  said  that  the  court  ma- 
chinery had  been  employed  in  his  behnlf  and 
for  his  benefit.  It  is  entirely  competent  for 
the  legislature  to  tax  him  with  the  expense 
of  such  employment  of  such  machinery.  We 
have  a  number  of  statutes  in  Tennessee  under 
the  terms  of  which  successful  litigants  may 
be  taxed  with  court  costs.  Since  1835  wp- 
have  had  a  statute  providing  that  the  court 
might  decree  costs  against  either  party  in  a 
divorce  suit.  Shannon's  Code,  section  4230. 
Since  1847  further  statutes  have  provided 
that  costs  accruing  at  the  instance  6t  the 
successful  party  which  could  not  be  collected  , 
out  of  the  other  party  might  be  recovered 
against  the  successful  party.  Shannon's  Code,, 
section  4945.  Likewise  there  are  statutes  au- 
thorizing  courts  of  equity  to  tax  the  costs  t^o 
either  party  at  their  discretion  and  other 
statutes  to  which  we  might  advert.  Shan- 
non's Code,  section  6310.  The  matter  of  costa 
is  essentially  statutory.  11  Cyc.  24;  7  R.  C. 
L.  p.  780;  Mooneys  v.  State,  2  Yerg.  (Tenn.) 
o78.  There  is  no  constitutional  restrictioa 
on  the  power  of  the  legislature,  and  that 
body  may  provide  for  the  taxation  of  costs  of 
litigation  in  such  manner  as  it  may  deen» 
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proper.  It  is  finally  Mid  with  reference  to 
the  proctor's  fee  that  it  violates  the  consti- 
tutional provision  as  to  the  uniformity  of 
taxation.  As  we  have  just  seen,  this  fee  is 
not  a  tax.  It  is  not  imposed  for  revenue 
purposes  at  all.  The  constitutional  provision 
relied  on  therefore  has  no  application  to  the 


ti 


case. 

Construction  of  Statute. 

In  several  cases,  the  courts  have  had  oc- 
casion to  construe  statutes  relating  to  the 
service  of  process  on  a  public  official  in  a 
divorce  action. 

In  Wilson  v.  Wilson,  134  Tenn,  697,  185 
S.  W.  718,  cited  and  discussed  in  the  pre- 
ceding subdivision,  it  was  held  that  the  di- 
vorce proctor  could  appoint  a  deputy  to  act 
for  him  in  a  divorce  proceeding. 

In  Wilcox  V.  Wayne  Circuit  Judge,  83 
Mich.  1,  47  N.  W.  29,  it  appeared  that  one 
Annie  Decarski  had  filed  a  complaint  for 
divorce  against  her  husband  Fredrick  De- 
carski. The  action  was  instituted  in  the  cir- 
cuit court  for  Wayne  County,  Michigan,  in 
which  county  the  plaintiff  held  the  office  of 
prosecuting  attorney.  The  latter  was  served 
with  a  copy  of  the  complaint  after  having 
entered  his  appearance.  Thereafter  the  plain- 
tiff served  notice  on  the  attorney  for  the 
complaint  in  the  divorce  suit  that  he  (the 
plaintiff)  would  be  present  at  the  taking  of 
testimony  and  at  the  hearing  of  the  cause. 
At  the  trial  the  assistant  prosecuting  attor- 
ney appeared  and  with  the  consent  of  the 
court  examined  the  witnesses.  At  the  con- 
clusion of  the  testimony  the  assistant  prose- 
cuting attorney  stated  to  the  court  that  he 
saw  no  reason  for  further  opposing  the  di- 
vorce action.  Later  the  plaintiff  presented 
a  bill  for  five  dollars  to  the  county  of  Wayne 
for  the  services  rendered  by  his  assistant, 
relying  on  a  statute,  which  provides  as  fol- 
lows: "Every  bill  of  complaint  filed  shall 
net  forth  the  names  and  ages  of  all  children 
of  the  marriage,  and  when  there  are  chil- 
dren under  fourteen  years  of  age  a  copy  of 
the  subpoena  issued  in  the  cause  shall  be 
served  upon  the  prosecuting  attorney  of  the 
county  where  the  suit  is  commenced,  and 
it  shall  be  the  duty  of  said  prosecuting  at- 
torney to  enter  his  appearance  in  said  cause, 
and  when  in  his  judgment  the  interest  of 
said  diildren  or  the  public  good  so  require 
he  shall  introduce  evidence,  and  appear  at 
the  hearing,  and  oppose  the  granting  of  a 
decree  of  divorce.  For  every  case  which  the 
prosecuting  attorney  contests  by  and  with 
the  consent  of  the  court  he  shall  receive  the 
Hum  of  five  dollars,  to  be  paid  by  the  coun- 
ty treasurer  upon  the  certificate  of  the  cir- 
cuit judge  that  such  services  have  been  per- 
formed."   It  was  held  that  the  plaintiff  was 


not  entitled  to  any  fee  because  he  had  not 
fully   complied   with   the   statutory   require- 
ment.   Th(  court  said :     "The  statute  is  man- 
datory   upon    the    prosecuting    attorney    to 
enter  his  appearance  in  the  cause.     This  se- 
cured to  him  a  copy  of  the  bill,  and  notice 
of  all  further  proceedings..    After  receiving 
a  copy  of  the  bill,  he  is  next  to  exercise  his 
judgment  as  to  whether  the  interest  of  the 
children,  if  any  there  be  under  fourteen  years 
of  age,  or  the  public  good,  requires  him  to 
do  anything  further.     To  enable  him  to  ex- 
ercise his  judgment,  it  is  necessary  that  he 
should   make  a   proper  investigation  to  ob- 
tain facts  upon  which  his  judgment  can  act. 
This    duty    is    laid   upon    him    as    a   public 
salaried  officer.    The  act  does  not  presuppose 
that  he  will  find  it  necessary  in  all  cases  to 
enter  a  contest,  and  oppose  the  granting  of 
a   decree.     This    is   only   required   when   he 
is  satisfied  from  his  investigation  of  the  facts 
either  that  the  interest  of  the  children  re- 
quires that  he  shall  oppose  the  granting  of  a 
divorce  or  that  the  public  interest  so  requires. 
The  care  and  custody  of  the  children,  the  al- 
lowances to  be  made  in  their  behalf,  in  case 
a  divorce  is  granted,  are  matters  exclusively 
for  the  court,  and  do  not  come  within  eitljer 
the  letter  or  spirit  of  the  statute.    The  mar- 
riage relation  is  of  so  intimate  and  delicate 
a  nature,  and  the  welfare  of  the  children  of 
the  marriage  is  so  closely  connected  and  in- 
volved in  the  preservation  or  dissolution  of 
the  marriage,  that  the  legislature  has  seen 
fit  to  make  it  the  duty  of  the  prosecutin;:: 
attorney  to  investigate,  and,  if  in  his  judg- 
ment their  interest  requires  that  there  should 
be  no  divorce,  he   shall  introduce  evidence, 
appear  at  the  hearing,  and  oppose  the  grant- 
ing of  a  decree.     The  statute  does  not  con- 
template  a   mere   pro   forma   appearance  at 
the  taking  of  testimony  by  the  parties,  and 
an  examination  of  their  witnesses,  in  order 
to  see  if  he  will  oppose  a  decree,  but  a  real 
and   bona  fide  contest  upon  evidence  intro- 
duced for  the  purpose  of  showing  that  the 
interests  of  the  children  require  that  a  di- 
vorce shall  not  be  granted.     He  is  not  pre- 
cluded from  examining  the  parties'  witnesses 
with  a  view  to  establish  the  fact.    In  many 
cases,  perhaps  in  nearly  all,  such  examina- 
tions may  be  the  only  means  of  his  obtaining 
information.     The  statute  permits  the  court 
to  order  an  examination  of  the  parties,  and 
the  prosecuting  attorney  may  find  it  neces- 
sary to  apply  to  the  court  for  such  order. 
While  the  law  implies  a  previous  investiga- 
tion to   enable   the  prosecuting  attorney   to 
form  his  judgment,  it  fails  to  provide  him 
with  any  compulsory  means  of  obtaining  in- 
formation.    He  cannot  send  for  persons  and 
papers.    He  cannot  compel  the  attendance  of 
witnesses  before  himself,  but  is  left  to  such 
means  as  one  private  person  has  of  obtain- 
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ing  information  respecting  the  affairs  of 
others;  and  hence  it  may  be  that  the  only 
reliable  information  he  can  obtain  is  when 
the  witnesses  are  examined  in  the  cause,  and 
he  must  then  determine  whether  the  interest 
of  the  children  or  the  public  good  requires 
him  to  oppose  the  granting  of  a  decree.  In 
the  case  before  us,  the  prosecuting  attorney, 
after  receiving  a  copy  of  the  bill,  determined 
that,  in  his  judgment,  the  interest  of  the 
children  and  the  public  good  required  that 
he  be  present  at  the  taking  of  the  testimony 
and  at  the  hearing  of  the  cause,  with  a  view 
of  contesting  the  same.  Such  is  not  the 
requirement  of  the  statute.  The  judgment 
which  the  statute  requires  him  to  form  and 
act  upon  is  that  the  interest  of  the  children 
or  the  public  good  requires  him  to  appear 
and  oppose  the  granting  of  a  decree  of  di- 
vorce; and  it  is  for  services  in  introducing 
■evidence,  appearing  at  the  hearing,  and  op- 
posing the  granting  of  a  decree  of  divorce 
that  the  statute  allows  the  pittance  of  five 
dollars,  to  be  paid  from  the  public  treasury 
of  the  county, — a  sum  so  greatly  inadequate 
to  compensate  the  officer  for  the  honest  dis- 
charge of  his  duty  as  to  lead  to  the  inference 
that  the  legislature  intended  that  the  larger 
part  of  the  duty  should  be  performed  under 
the  salary  paid  him  as  prosecuting  attorney. 
The  public  good  requires  that  there  shall  be 
no  collusive  divorces  where  bills  are  filed  or 
not  defended  by  some  understanding  or 
agreement  between  the  parties.  Here  the 
statute  also  requires  him  to  investigate,  and 
if  he  is  satisfied  that  the  proceedings  are 
collusive,  he  should  contest  the  granting  of 
a  divorce.  The  statute  also  seems  to  require, 
by  implication,  that  he  should  acquaint  the 
court  of  his  determination  to  contest  the 
granting  of  a  divorce,  and  obtain  the  con- 
sent of  the  court  bv  an  order  dulv  entered 
thereto.  And  in  such  case,  when  he  htis  intro- 
duced evidence,  appeared  at  the  hearing,  and 
opposed  the  granting  of  a  decree  of  divorce, 
he  is  entitled  to  have  his  services  certified  by 
tlie  circuit  judge,  whether  he  has  been  suc- 
cessful in  his  opposition  or  not.  Such  is  the 
construction  which  we  place  upon  the  statute. 
The  services  of  relator  not  having  been  such 
as  the  statute  require  1.  the  mandamus  must 
be  denied." 

In  O'Hara  v.  Berrien  Circuit  Judge,  192 
Mich.  450,  158  N.  W.  831,  it  appeared  that 
the  plaintiff,  a  prosecuting  attorney,  pro- 
ceeding under  the  Michigan  statute  hereto- 
fore granted  made  an  investigation  of  the 
case  and  filed  a  written  report  with  the  clerk 
or  the  court.  He  also  made  an  affidavit  of 
what  he  had  done  in  the  case  and  asked  for 
the  statutory  fee.  It  was  held  that  he  was 
entitled  to  the  fee. 

In  Cole  V.  Cole,  193  Mich.  655,  169  X. 
VV.    418,   it    appeared   that   the   prosecuting 


attorney  was  not  served  with  a  subpoeiUL  as 
required  by  the  Michigan  statute  heretofore 
quoted.  The  plaintiff  obtained  a  decree  of 
divorce  and  the  defendant  appealed,  contend- 
ing among  other  things  that  the  trial  judge 
erred  in  proceeding  with  the  action  in  the 
absence  of  the  prosecuting  attorney.  It  was 
held,  however,  that  the  absence  of  that  offi- 
cial was  a  mere  irregularity  and  did  not 
affect  the  jurisdiction  of  the  court. 

In  Orr  v.  Orr,  75  Ore.  137,  144  Pac.  753, 
146  Pac.  964,  there  was  involved  an  Oregon 
statute  providing  as  follows:  "In  any  suit 
for  the  dissolution  of  the  marriage  contract, 
or  to  have  the  same  declared  void,  the  state 
is  to  be  deemed  a  party  defendant,  and  the 
party  plaintiff  in  such  suit  shall  cause  the 
summons  to  be  served  upon  the  district  at- 
torney of  the  district  within  which  the  suit 
is  commenced  at  least  ten  days  before  the 
term  at  which  the  defendant  is  required  to 
appear  and  answer.  It  shall  be  the  duty 
of  such  district  attorney,  so  far  as  may  be 
necessary  to  prevent  fraud  or  collusion  in 
such  suit,  to  control  the  proceedings  on  the 
part  of  the  defense,  and  in  case  the  defend- 
ant does  not  appear  therein,  or  defend  against 
the  same  in  good  faith,  to  make  a  defense 
therein  on  behalf  of  the  state.  The  court 
shall  not  hear  or  determine  any  suit  for  a 
divorce  until  service  has  been  made  upon  the 
district  attorney  as  hereinbefore  provided. 
unless  the  district  attorney  or  his  duly  ap- 
pointed deputy  waive  the  provisions  of  this 
section  by  appearing  in  person  at  the  trial 
of  said  cause  or  by  written  acknowledgment 
of  service  waiving  time  for  his  appearance 
therein."  The  district  attorney  of  the  county 
wherein  the  divorce  action  was  instituted  ac- 
cepted service  of  the  summons  and  complaint, 
but  was  not  present  at  the  hearing  of  the 
action.  The  court  rendered  a  decree  grant- 
ing a  divorce  to  the  plaintiff.  Thereafter 
the  district  attorney  moved  the  court  to 
vacate  its  decree  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  parties  in 
his  absence.  The  motion  was  dismissed  both 
in  the  lower  court  and  on  appeal.  The  ap- 
pellate court  said:  "Tlie  state  being  a  par- 
ty defendant  by  operation  of  law,  it  appears 
in  the  recoi-d  that  the  district  attorney  for 
the  judicial  district  in  which  Clackamas 
county  is  situated  accepted  service  of  the 
summons  and  complaint  in  that  county  May 
19,  1911.  The  court,  therefore,  had  jurisdic- 
tion of  the  subject  matter  of  all  the  parties 
to  the  suit.  Thus  equipped  with  authority, 
it  rendered  a  decree  on  June  10,  1911,  as  dis- 
closed by  the  record,  granting  a  divorce  to 
the  plaintiflf.  The  next  proceeding  in  the 
case  was  the  application  by  the  state  on 
February  28,  1914,  to  vacate  the  decree  as 
stated  above.  Numerous  affidavits  were  filed 
in  support  of  and  controverting  this  motion, 


STATE  V.  STEWART. 

54  Mont,  J 04. 


1101 


and  there  seems  to  have  been  an  additional 
hearing  in  the  circuit  court.  These  sworn 
declarations  cover  a  wide  range  of  statement. 
Reduced  to  their  lowest  terms,  they  point 
out  that  the  defendant  husband  paid  the  at- 
torney who  appeared  for  the  plaintiff,  that 
he  himself  was  anxious  that  his  wife  should 
secure  a  divorce,  and  that  she  fain  would  ac- 
complish the  same  result.  The  affidavits  do 
not,  in  any  senso^  challenge  the  truth  of  the 
allegations  of  the /complaint  charging  the  de- 
fondant  with  cruel*  and  inhuman  treatment 
of  the  plaintiff  and  infidelity  to  his  marriage 
vows.  Certain  irregularities  about  the  tak- 
ing of  testimony  are  imputed  to  the  plain- 
tiff, and  it  is  said  that  the  district  attorney 
was  not  present  at  the  hearing  of  the  case 
before  the  court.  The  motion  to  set  aside  the 
decree  is  not  accompanied  by  any  answer 
on  the  part  of  the  state.  Not  having  been 
filed  within  one  year  after  the  rendition  of 
the  decree,  and  there  being  no  showing  but 
that  all  these  irregularities  were  known  to 
the  state  authorities  at  or  before  the  time 
they  occurred,  the  proceeding  cannot  be  clas- 
Hified  under  section  103,  L.  O.  L.,  allowing 
the  court,  in  its  discretion,  to  'relieve  a 
party  from  a  judgment,  order  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take, inadvertence,  surprise  or  excusable 
neglect.*  Neither  can  it  be  set  down  as  an 
original  suit  under  section  390^  I^  O.  L., 
to  impeach  the  decree  for  any  of  the  causes 
there  stated  because  there  are  no  pleadings 
or  summons  embodying  such  a  purpose.  The 
court  having  had  Jurisdiction  of  the  subject- 
matter  and  of  the  parties,  as  already  stated, 
itfl  decree  at  best  was  not  void,  but  merely 
voidable." 

The  reported  clise  holds  inter  alia  that 
where  the  district  attorney  is  not  served  with 
a  summons  in  a  divorce  action  as  provided 
for  by  a  statute  of  Oregon  he  has,  ncA-erthe- 
less,  the  right  to  appear  on  behalf  of  the  state 
from  a  decree  of  divorce  for  the  plaintiff. 
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Statutes  —  Tftle  and  Subject-matter  — 
Montana  '*War  Def enie  Act.*' 

Laws  1918   (Ex.  Sess.)   c.  21,  entitled  "An 
act  appropriating  the  sum  of"  $500,000  to  be 
expended  by  the  Montana  council  of  defense 
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in  aiding  and  a«<si8ting  the  United  States  in 
carrying  on  and  prosecuting  the  war  now 
existing  l>(etween  the  United  States  and  the 
German  and  Austrian  Empires,"  designating 
the  purposes  for  which  such  appropriation 
may  be  expended,  authorizing  the  state  board 
of  examiners  to  issue  bonds  or  warrants  in 
excess  of  the  constitutional  limit  of  indebted- 
ness, to  make  rules  and  regulations  governing 
the  expenditure  and  make  temporary  loans, 
etc.,  contains  only  one  subject,  clearly  ex- 
pressed in  its  title,  as  required  by  Const, 
art.  5,  §  23. 
War  —  State  **War  Defense  Aet"  —  Va- 

Udity. 

The  act  is  not  subject  to  the  objection 
that  it  "appropriates  money,  but  such  ap- 
propriation is  not  made  by  a  separate  bill 
expressing  one  subject,"  as  required  by  Const, 
art.  5,  §  33. 

[See  note  at  end  of  this  case.] 

Same. 

Said  act  is  not  in  violation  of  Const,  art., 
5,  §  35,  forbidding  appropriations  for  charita- 
ble, industrial,  educational,  or  benevolent 
purposes  to  any  person,  corporation,  or  com- 
munity not  under  the  absolute  control  of  the 
state. 

[See  note  at  end  of  this  case.]  : 

Same. 

Laws  1918  (Ex.  Sess.)  c.  21,  §i  1-14,  ap- 
propriating money  for  aiding  and  assisting 
the  United  States  in  carrying  on  the  present 
war  and  aulhorb.ing  an  expenditure  of  such 
money  for  the  purpose  of  encouraging  those 
engaged  in  agricultural  pursuits,  does  not  au- 
thorize the  state  to  give  or  extend  its  credit 
or  make  gifts  or  donations  to  individuals, 
associations,  or  corporations,  in  violation  of 
Const.  art^lS,  §  1,  the  right  to  assist  the 
United  States  in  war  being  expressly  recog- 
nized as  a  proper  and  probable  occasion  for 
the  use  of  state  funds  by  article  12,  §  12. 

[See  note  at  end  of  tl^s  case.] 

Same. 

Laws  1918  (Ex.  Sess.)  c.  21,  §§  1-14,  ap- 
propriating money  for  assisting  the  United 
States  in  war  and  authorizing  the  issuance  of 
bonds  in  excess  of  the  constitutional  limit  of 
indebtedness,  is  not  in  violation  of  Const,  art. 
12,  §  12,  forbidding  expenditures  in  excess  of 
such  amount,  except  for  '^appropriations  or 
expenditures  to  suppress  insurrection,  defend 
the  state,  or  asnist  in  defending  the  United 
States  iri  time  of  war." 

[See  note  at  end  of  this  case.] 

Scn&e. 

Laws  1918  (Ex.  Sess.)  c.  21,  §§  1-14,  does 
not  create  a  "debt"  within  Const,  art.  13,  §  2, 
forbidding  the  creation  of  a  debt  without  pro- 
viding by  irrepealable  law  for  the  levy  of  a 
tax  until  the  indebtedness  therein  provided 
Bhall  have  been  fully  paid  or  discharged, 

[See  note  at  end  of  this- case.] 

Constitntional  Law  —  Statute  Kot  De- 
clared Void  in  Doubtful  Case. 

Xo  act  of  the  legislature  will  be  pro- 
nounced unlawful  unless  its  nullity  is  made 
manifest  beyond  a  reasonable  doubt;  doubt 
alone, being  insufficient  to  overturn  an  act 
of  the  legislature. 
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Original  action  for  injunction^  Will  A. 
Campbell  et  al.,  relators,  and  Samuel  V.  Stew- 
art, Governor,  et  al.,  as  membersT  of  State 
Board  of  Examiners,  respondents.  The  facts 
are  stated  in  the  opinion.    Dismissed. 

Gunrij  Rasch  d  HalU  H.  8.  Hepner,  Wm, 
T.  Pigott,  Wm.  Scallon,  0.  TT'.  McConnell  and 
C.  B.  NoUmi  for  relators. 

8.  C.  Ford  and  Frank  Woody  for  re- 
spondents. 

[506]  Sannkb,  J. — Suit  to  enjoin  the  issu- 
ance and  3ale  of  bonds  under  the  authority 
of  Chapter  21,  Extra  Session  Laws  of  1918, 
known  as  the  War  Defense  Act.  The  title  of 
the  Act  is  as  follows:  "An  Act  appropriat- 
ing the  sum  of  five  hundred  thousand  dollars 
to  be  expended  by  the  Montana  council  of  de- 
fense in  aiding  and  assisting  the  United  States 
in  the  carrying  on  and  prosecuting  of  the  war 
now  existing  between  the  United  States  and 
the  -German  and  Austrian  empires;  designat- 
ing the  purposes  for  which  such  appropriation 
may  be  expended  by  the  Montana  council  of 
defense;  authorizing  the  state  board  of  ex- 
aminers to  issue  bonds  or  warrants  in  excess 
of  the  constitutional  limit  of  indebtedness 
and  to  levy  a  tax  upon  all  property  in  the 
state  subject  to  taxation  for  the  purpose  of 
paying  the  indebtedness  so  incurred,  and  the 
payment  of  the  interest  thereon;  authorizing 
the  Montana  council  of  defense  to  make  and 
adopt  rules  and  regulations  governing  the  ex- 
penditure of  such  money  and  to  enter  into  any 
and  all  contracts  which  the  Montana  council 
of  defense  may  deem  necessary  and  proper  in 
connection  with  the  expenditure  thereof;  and 
authorizing  the  state  board  of  examiners  to 
make  temporary  loans  of  such  sum  or  sums 
as  may  be  necessary  t6  meet  such  appropria- 
tion when  there  is  insufficient  unappropriated 
money  in  the  state  treasury  in  the  war  de- 
fense fund  for  such  purpose." 

The  pertinent  provisions  of  the  Act  are: 

"Section  1.  The  board  of  examiners  of  the 
state  of  Montana  is  hereby  authorized  and 
empowered  to  borrow  any  sum  of  money  in 
an  amount  not  exceeding  five  hundred  thou- 
sand dollars  upon  the  credit  of  the  state  of 
Montana,  and  there  is  hereby  appropriated 
five  hundred  thousand  dollars  or  so  much 
thereof  as  may  be  necessary  out  of  the  receipts 
of  any  such  loan  or  loans  so  made,  under  the 
provisions  of  this  Act  for  the  purpose  of 
aiding  [507]  and  assisting  the  United  States 
in  carrying  on  and  prosecuting  the  war  and 
for  repelling  invasion  and  suppressing  insur- 
rection. 

"Section  2.  The  money  hereby  appropriated 
may  be  expended  by  the  Montr»na  council  of 
defense,  with  the  approval  of  the  state  board 
of  examiners,  by  loan,  for  the  purpose  of 
encouraging,  aiding  and  assisting  those  en- 
gaged in  agricultural  pursuits,  in  procuring 


seed,  in  planting,  sowing,  raising  and  harvest- 
ing crops,  and  in  procuring  labor  and  assist- 
ance necessary  for  such  purposes,  for  the  pur- 
pose of  encouraging,  aiding  and  assisting 
farmers  and  stock-growers  in  procuring  live- 
stock and  feed  for  the  same,  and  in  raising 
livestock,  and  in  procuring  labor  and  assist- 
ance necessary  for  such  purposes,  and  for  the 
purpose  of  transporting  and  aiding  and  assist- 
ing in  the  transportation  and  marketing  of 
crops  and  livestock,  to  the  end  that  the  food 
supplies  of  the  nation  may  be  sufficient  and 
adequate  for  the  support  of  its  armies,  and 
for  all  other  purposes  public  exigencies  may 
require  for  the  support,  aid  and  assistance  of 
the  United  States  in  carrying  on  and  proeecu- 
tion  of  such  war." 

"Section  7.  The  board  of  examiners  of  the 
state  of  Montana  is  hereby  empowered  and 
authorized  to  issue  bonds  or  warrants  in  a 
sum  not  exceeding  five  hundred  thousand  dol- 
lars at  an  interest-bearing  rate  not  to  exceed 
six  per  cent  per  annum  and  upon  such  other 
terms  and  conditions  as  such  board  may  deem 
wise,  proper  and  necessary  to  obtain  funds 
sufficient  to  meet  any  loans  or  expenditures 
made  under  the  provisions  of  this  Act: 
Provided,  however,  that  the  life  of  any  audi 
bonds  issued  shall  not  be  greater  than  6ye 
years  and  may  be  redeemed  at  any  interest- 
paying  period  or  within  thirty  davs  there- 
after." 

"Section  14.  This  Act  and  all  of  its  provi- 
sions is  for  the  purpose  of  aiding  and  assist- 
ing the  United  States  in  carrying  on  and 
prosecuting  the  war  now  existing  between  the 
United  States  and  the  German  and  Austrian 
empires  and  all  other  enemies  and  to  repel 
invasion  and  suppress  insurrection,  and  for 
no  other  purpose." 

[508]  The  complaint  avers  that  pursuant 
to  said  Act  the  defendants,  proceeding  as  the 
state  board  of  examiners,  have  resolved  to 
issue,  have  advertised  that  they  will  ofTer 
for  sale,  and  do  threaten  to  issue  and  sell 
bonds  of  the  state  in  the  sum  of  $500,000. 
to  be  dated  March  20,  1918,  bearing  interest 
at  six  per  cent,  interest  payable  semi-annu- 
ally, said  bonds  to  be  due  in  five  years,  but 
redeemable  at  the  option  of  said  board  or 
-within  thirty  days  after  any  interest-bearing 
period;  that  the  Act  above  mentioned  and 
pursuant  to  which  the  defendants  are  pro- 
ceeding is  void  as  in  contravention  of  the 
provisions  of  sections  23  and  33  of  Article  V. 
section  35  of  Article  V,  section  12  of  Article 
XII,  section  1  of  Article  XIII,  and  section 
2  of  Article  XIII  of  the  state  Constitution; 
and  that  the  relators,  as  taxpa^'ers,  will  be 
greatly  and  irreparably  injured  and  damaged, 
should  said  bonds  be  sold  and  delivered  to  the 
purchasers  thereof. 

Kesponsive  to  an  order  to  show  cause,  the 
defendants  have  appeared,  and  by  general  de- 
murrer they  join  issue  upon  the  question  of 
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law  now  before  us,  to  wit,  whether  the  Act 
is  contrary  to  the  Constitution  in  the  respects 
-alleged. 

We  desire  at  the  outset  to  express  to  coun- 
sel of  record  our  appreciation  of  their  efforts 
to  aid  us  in  the  solution  of  this  problem. 
We  likewise  wish  to  disclaim  any  view  that 
the  Constitution  of  this  state  is  in  abeyance 
because  the  nation  is  at  war;  or  that  the 
Constitution  is  inadequate  to  serve  the  state 
at  such  a  time,  or  that  the  exigency  justifies 
or  has  called  forth  any  canon  of  construction 
nut  applicable  in  a  season  of  "profoundest 
peace."  Whatever  is  legally  done  by  any 
public  agency  at  any  time  must  be  done  either 
with  the  sanction  or  without  the  inhibition 
of  the  Constitution;  for,  like  the  national 
charter,  it  "is  a  law  for  rulers  and  people, 
(xjually  in  war  and  peace,  and  ...  no 
doctrine  involving  more  pernicious  conse- 
quences was  ever  invented  by  the  wit  of  man 
than  that  any  of  its  provisions  can  be  sus- 
pended" without  its  authority  for  any  rea- 
son. In  re  McDonald^  49  Mont.  454>  Ann. 
Ca3.  1916A  1166,  L.R.A.1915B  988,  143  Pac. 
047;  £x  p.  Milligan,  [509]  4  Wall.  2,  18 
U.  S.  (L.  cd.)  281.  So  premising,  we  come 
to  the  matter  in  hand. 

1.  The  respects  in  which  it  is  alleged  that 
sections  23  and  33  of  Article  V  have  been 
contravened  are:  "That  said  Act  contains 
Tiiore  than  one  subject,  and  each  of  the  sub- 
jects is  not  clearly  expressed  in  the  title," 
and  "said  Act  appropriates  money,  but  such 
appropriation  is  not  made  by  a  separate  bill 
embracing  one  subject."  Upon  argument 
these  objections  were  abandoned,  and  we 
think  properly  so,  because  tliey  are  ground- 
less. Assuming  that  the  Act  is  one  of  appro- 
priation,, such  appropriation  is  for  only  one 
subject,  clearly  indicated  in  both  the  title  and 
the  body  of  the  Act,  namely,  "to  assist  the 
United  States  in  carrying  on  and  prosecuting 
the  war  now  existing  between  the  United 
States  and  the  German  and  Austrian  em- 
pires." This  is  a  particular  purpose,  defined 
as  well  as  it  can  be.  The  other  clauses  of  the 
title  and  the  other  provisions  of  the  Act 
have  to  do  with  ways  and  means  for  carrying 
out  such  purpose;  they  are  not  separate  pur- 
poses, and  thus  do  not  render  the  Act  ob- 
noxious to  the  sections  referred  to.  State  v. 
Aldcrson,  49  Mont.  387,  Ann.  Cas.  1910B  39, 
142  Pac.  210;  Hill  v.  Rae,  52  Mont.  378,  Ann. 
Cas.  191 7E  210,  L.R.A.1917A  495,  158  Pac. 
826. 

2.  Nor,  with  equal  propriety,  do  the  re- 
lators place  any  reliance  upon  the  alleged 
departure  from  section  35  of  Article  V.  That 
section  forbids  appropriations  for  "charitable, 
industrial,  educational  or  benevolent  purposes 
to  any  person,  corporation  or  community  not 
under  the  absolute  control  of  the  state."  This 
is  manifestly  not  such  an  appropriation,  and 


the  mere  fact  that  the  moneys  may  be  ef- 
fective through  individuals,  associations  or 
corporations  in  certain  ways  does  not  make  it 
so.  State  v.  Wienrich,  64  Mont.  390,  170 
Pac.  942. 

3.  The  same  considerations  avail  to  clear 
the  Act  of  any  repugnance  to  section  1  of 
Article  XIII.  This  is  primarily  not  an  Act 
"to  authorize  the  state  to  loan,  give  or  extend 
its  credit  to  or  in  aid  of  individuals,  associa- 
tions or  corporations,"  [510]  nor  "to  make 
donations  or  gifts  to  individuals,  associations 
or  corporations,"  nor  "to  loan  state  funds  to 
or  in  aid  of  individuals,  associations  or  cor- 
porations," nor  to  authorize  the  "use  of  public 
funds  or  moneys  of  the  state  for  private  pur- 
poses;" on  the  contrary,  if  it  is  any  of  these 
things,  it  is  so  only  secondarily  or  incident- 
ally. The  purpose  of  the  Act,  as  apparent  on 
its  face  and  as  emphasized  in  section  14,  is 
the  most  public  one  that  could  well  be  imag- 
ined. Lowell  V.  Oliver,  8  Allen  (Mass.)  247; 
Freeland  v.  Hastings,  10  Allien  (Mass.)  570; 
Franklin  v.  State  Board  of  Examiners,  23 
Cal.  173;  People  v.  Pacheco,  27  Cal.  175.  Tlie 
United  States  is  at  war,  and  to  assist  the 
United  States  in  war  is  expressly  recognized 
by  the  Constitution  as  a  proper  and  probable 
occasion  for  the  use  of  state  funds  (Const. 
Art.  XII,  sec.  12).  Moreover,  this  state,  as 
one  of  the  United  States,  is  at  war;  when 
aiding  the  United  States,  this  state  but  de- 
fends itself,  and  thus  exercises  the  highest 
attribute,  as  it  observes  the  most  solemn 
duty,  of  sovereignty.  That  in  pursuing  this 
public  purpose  the  state,  through  its  legis- 
lature, may  adopt  or  prescribe  any  mode  or 
means  reasonably  adapted  to  accomplish  such 
purpose  is.  too  well  settled  for  debate.  And 
if  it  be  true  that  an  "army  travels  on  its 
stomach,"  then  to  enlarge  the  food  produc- 
tion, as  this  Act  designs,  is  as  essential  and 
important  an  aid  to  war  as  the  furnishing  of 
munitions  or  the  equipping  of  men.  The 
events  of  the  past  three  years,  as  of  all  previ- 
ous history,  bear  eloquent  testimony  to  the 
vast,  if  not  paramount,  importance  of  food 
production,  not  only  for  armies  but  for  the 
people  behind  the  armies,  as  a  measure  of 
war;  and  though  in  the  last  analysis  such 
production  harks  back  to  the  "individual, 
association  or  corporation,"  and  though,  to 
stimulate  such  production,  either  gifts  or 
loans  are  employed,  the  outstanding  and  con- 
trolling public  purpose  is  the  end  that  justifies 
and  validates  the  means.  State  v.  Wienrich, 
supra;  Daggett  v.  Colgan,  92  Cal.  53,  27  Am. 
St.  Rep.  95,  14  L.R.A.  474,  28  Pac.  51: 
Norman  v.  Kentucky  Board,  etc.  93  Ky.  537, 
18  L.R.A.  556,  20  S.  W.  901. 

[511]  4.  We  come,  then,  to  the  provisions  of 
section  12,  Article  XII,  and  these,  so  far  from 
being  violated  by  the  Act  before  us,  are  in  a 
sense  the  warrant  for  its  existence.    This  sec- 
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tion  provides:  "No  appropriation  shall  be 
made  or  any  expenditures  authorized,  b}'  the 
legislative  assembly  whereby  the  expenditures 
of  the  state  during  any  fi^^cal  year  shall 
exceed  the  total  tax  then  provided  for  by  law, 
and  applicable  to  Huch  appropriation  or  ex- 
penditure, unless  the  legislative  assembly 
making  such  appropriation  shall  provide  for 
levying  a  sufficient  tax,  not  exceeding  the  rate 
allowed  in  section  9  of  this  Article,  to  pay 
such  appropriations  or  expenditures  within 
such  fiscal  year.  This  provision  shall  not 
apply  to  appropriations  cw  expenditures  to 
suppress  ins-iirrection,  defend  the  state,  or 
assist  in  defending  the  United  States  in  time 
of  war."  If  this  very  clear  language  has  any 
meaning,  it  is  that,  whereas  the  legislative 
power  over  appropriations  and  expenditures, 
unlimited  save  as  restricted  by  the  Constitu- 
tion, is  in  fact  restricted  as  above  set  forth, 
such  restriction  does  not  apply  to  appropria- 
tions or  expenditures  to  suppress  insurrec- 
tion, defend  the  state,  or  assist  in  defending 
the  United  States  in  time  of  war;  and  there- 
fore, for  such  purposes,  the  power  of  the 
legislature  stands  without  limit  or  restriction. 
People  v.  Pacheco,  supra;  In  re  State  Board 
of  Equalization,  24  Colo.  446,  51  Pac.  493. 
So,  conceding  that  the  Act  before  us  does  not 
attempt  to  meet  the  restriction  above  set 
forth,  its  validity  is  unaffected  by  that  fact, 
because,  if  it  is  an  Act  of  appropriation,  the 
appropriation  is  for  purposes  which  take  it 
out  of  the  range  of  the  restriction.  Is  this, 
then,  an  Act  of  appropriation?  We  think  it 
is  both  an  Act  of  appropriation  and  an  Act 
to  authorize  expenditures.  Its  title  proclaims 
it  as  "an  Act  appropriating  the  sum  of" 
$.'500,000,  "  .  .  designating  the  purposes 
for  which  such  appropriation  may  be  ex- 
pended;** and  this  proclamation  is  borne  out 
by  the  language  of  section  1,  "There  is  hereby 
appropriated,"  and  of  section  2,  "Tlie  money 
hereby  appropriated  may  be  expended,"  etc., 
and  of  section  6,  "The  Montana  council 
of  defense   shall   adopt   rules  .     gov- 

erning .  .  .  the  expenditure  of  the  money 
[512]  hereby  appropriated,**  and  of  section 
f),  "The  money  appropriated  by  this  Act  shall 
be  credited,**  etc.,  and  of  section  11,  "Any 
premiums  required  .  .  .  may  be  paid  out 
of  the  money  appropriated  by  this.  Act,**  and 
of  section  12,  "The  Montana  council  of  de- 
fense shall  keep  .  .  .  accounts 
of  the  money  hereby  appropriated,"  and  of 
section  14,  "Upon  the  termination  of  such 
war  the  power  ...  to  expend  the  money 
hereby  appropriated  shall  cease,"  etc.  In- 
deed, there  is  nothing  at  all  to  sngu:est  that 
the  Act  is  not  an  Act  of  app;opriatiim  save 
the  absence  of  funds  in  hand  to  meet  it,  and 
the  first  clause  of  the  Act,  granting  authority 
t:i  the  board  of  examiners  to  borrow  whatever 
sum,  not  exceeding  the  amount  of  the  appro- 


priation, necessary  to  create  a  fund  to  an* 
swer  to  the  appropriation.  But  it  is  entirely 
clear  that  neither  of  these  suffices  to  char- 
acterize the  Act  as  other  than  an  appropria- 
tion. Its  purpose  is  to  defend  the  state  and 
to  assist  in  the  defense  of  the  United  States, 
and  by  the  very  language  of  section  12,  Arti- 
cle XII,  t>uch  a  purpose  may  be  served  by  an 
appropriation  which  has  no  funds  behind  it 
nor  any  provision  to  furnish  such  a  fund 
through  taxation.  Obviously  the  appropria- 
tion is  made  to  be  used,  but  not  even  the 
state  can  spend  money  which  it  does  not 
possess;  and  the  only  way  the  money  not 
possessed  can  be  gotten  is  by  taxing  or  bor- 
rowing. If  then,  the  legislature^  can,  under 
the  Constitution,  make  an  appropriation  for 
war  purposes,  without  a  fund  and  without 
a  tax  to  furnish  the  fund,  it  must  be  possible 
for  that  body  to  make  an  appropriation,  au- 
thorizing any  proper  public  ageiicy  to  pro>nire 
so  much  of  the  money  as  may  be  required  by 
borrowing  it;  and  this  is  the  office  performed 
by  the  first  clause  of  the  Act,  elaborated  lat»*T 
in  section  7  of  the  Act. 

5.  This  brings  us  to  the  last  objection,  viz.. 
that  the  Act  creates  a  debt  without  provid- 
ing by  irrepealable  law  "for  the  levy  of  a 
tax  sufficient  to  pay  the  interest  and  to  ex- 
tinguish the  principal  of  such  debt,  within 
the  time  limited  by  such  law  for  the  payment 
thereof."  If  this  Act  creates  a  debt  within 
the  meaning  of  this  section,  then  undoubtedly 
it  is  void,  for  no  provision  [513]  such  as  this 
section  requires,  is  made.  But  to  sustain  thi^ 
objection  would  be  to  nullify  all  we  have  just 
said;  for  if  the  legislature  can  make  an 
appropriation  for  war  purposes  without  funds 
and  without  a  levy  of  taxes  to  meet  the  ap- 
propriation, by  authorizing  the  creation  of 
such  fund  by  borrowing,  it  cannot  be  that  the 
very  thing  not  necessary  for  the  appropria- 
tion is  necessarv  to  create  the  fund  to  make 
the  appropriation  effective.  It  should  b«- 
noticed  that  the  Act  does  not  in  terms  create 
a  debt  nor  authorize  the  creation  of  a  liabilitv 
in  a  sum  certain.  It  empowers  the  board  of 
examiners  to  borrow  "any  sum  not  exceeding 
$500,000,'*  to  "issue  bonds  or  warrants  in  a 
sum  not  exceeding  $500,000  at  an  intere<»f- 
bearing  rate  not  to  exceed  six  per  cent*'  upon 
such  terms  and  conditions  "as  such  board  mav 

• 

deem  wise,  proper  and  necessary,**  provide<l 
•'the  life  of  anv  such  bond  i.ssue  shall  not  he 
grcftier  than  five  years  and  may  be  redeemed 
at  any  interest-bearing  period  or  within  thirty 
days  thereafter."  How,  under  tliese  provi- 
sir  ns,  could  the  legislature  comply  with  sec- 
tion 2  of  Article  XIII?  What  part  of  the 
appropriation  would  be  needed,  what  amount 
would  be  borrowed,  what  bonds  or  warrants 
would  he  issued,  what  interest  thev  would 
bear,  what  time  they  would  run,  were  all 
unknown  quantities;  yet  all  quantities  requis- 
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ite  to  the  provision  demanded  by  section  2 
of  Article  XIII.  Must  we  tlien  conclude  that 
for  this  very  reason  the  Act  is  void,  notwith- 
standing the  power  recognized  by  section  12 
of  Article  XII?  Or  must  the  answer  be  that 
this  act  does  not  create  a  debt  within  the 
meaning  of  section  2  of  Artv^le  XIII?  The 
latter,  we  think,  must  be  the  answer,  because 
the  very  terms  of  the  section  imply  and  con- 
template a  specific  obligation  created  by  the 
legislature  itself,  of  such  a  cliaracter  that 
computation  will  disclose  in  advance  what 
tax  levy  is  requisite  to  pay  the  interest  on 
and  to  extinguish  the  debt  at  its  certain 
maturity.  As  aptly  said  by  counsel:  **It 
would  be  idle  to  asume  that  the  legislature 
should  provide  for  the  payment  of  an  in- 
debtedness of  $500,000  when  no  such  indebt- 
edness might  come  into  existence  at  all. 
Whether  $500,000  would  be  expended  or  a  less 
amount  depends  entirely  [514]  upon  the  ac- 
fion  of  the  council  and  depends  likewise  upon 
the  continuance  of  the  war.  It  is  possible 
that  the  war  may  terminate  without  $30,000 
of  this  money  being  invested  or  expended,  and 
the  anomalous  situation  would  be  presented 
that  taxes  would  be  collected  to  pay  $500,000 
indebtedness  when  as  a  matter  of  fact  only 
$30,000  of  indebtedness  had  been  contracted." 

In  reaching  our  conclusion  we  need  not  as- 
sert that  we  are  altogether  free  from  doubt; 
but  doubt  is  not  sufficient  to  overturn  an  Act 
of  the  legislature.  In  the  case  of  a  statute 
assailed  as  unconstitutional,  we  stand  com- 
mitted to  the  rule  that  no  such  enactment 
will  be  pronounced  invalid  unless  its  nullity 
ifl  made  manifest  beyond  a  reasonable  doubt. 
Spratt  V.  Helena  Power  Transmission  Co.  37 
Mont.  60,  94  Pac.  631;  State  v.  Alderson, 
supra.  In  respect  of  the  Act  before  us  we 
cannot  say  that  this  has  been  done;  on  the 
contrary,  our  views  incline  us  to  hold  that 
it  is  a  valid  exercise  of  the  legislative  power, 
and  that  the  bonds  proposed  to  be  issued  pur- 
suant to  its  provisions  will  become  legal 
charges  against  the  state. 

The  demurrer  to  the  complaint  is  therefore 
sustained,  and,  as  we  are  advised  that  the 
relators  cannot  plead  to  further  effect,  a 
decree  of  dismissal  must  be  entered.  So  or- 
dered. 

Brantly,  C.  J.,  and  HoUoway,  J.,  concur. 


KOTE. 

Tlie  reported  case  sustains  the  validity  of 
an  act  which,  after  reciting  the  existence 
of  war,  authorizes  the  borrowing  on  state 
b<mds  of  $500,000  to  be  expended  in  aid  of 
agriculture  and  stock  raising  and  the  market- 
ing of  the  products  thereof  "to  the  end  that 
the  food  supplies  of  the  nation  may  be  suffi- 
cient and  adequate  for  the  support  of  its 
Ann.  Cas.  1918D. — 70. 


it 


armies."  The  legislative  war  power  of  the 
states  and  of  the  Federal  Government  is  dis- 
cussed in  the  note  to  Masses  Pub.  Co.  v.  Pat- 
ten, Ann.  Cas.  1918B,  999,  1009. 


BROOKS 


V. 


CAMPBEIX  ET  AI^ 


Kansas  Supreme  Court — February  12,  1916. 


97  Kan.  208;  1&&  Pac.  41. 


Partnership  —  Dissolntlon  —  Right  to 
Accountins. 

When  a  partnership  business  is  closed  out, 
a  cause  of  action  for  an  accounting  and  set- 
tlement arises  between  the  partners,  under 
an  implied  contract  mutually  and  equally  to 
share  the  profits  and  bear  the  burdens  of  the 
partnership. 

Bumiing:  of  Idmitatioiu  against  Action 
for  Accounting. 

A  partnership  business  was  closed  out  in 
April,  1908.  An  action  for  an  accounting  and 
settlement  and  for  moneys  due  to  one  partner 
from  the  other  partners  was  not  begun  until 
September,  1913.  Held  that  such  action  was 
barred  by  the  statute  of  limitations.  (Civ. 
Code,  §  17,  Bubd.  2.) 

[8ee  note  at  end  of  this  case.] 

Same. 

A  partnership  of  three  members  established 
a  business  at  Ardmore,  Okla.  The  business  was 
a  failure,  and  was  closed  out  by  the  plaintiff 
as  manager  with  the  consent  of  the  other 
partners.  Two  years  and  three  months  later 
plaintiff  collected  a  claim  against  a  railway 
company  for  loss  of  goods  shipped  by  him  to 
the  other  partners  upon  closing  out  the  part- 
nership business.  Plaintiff  voluntarily  placed 
the  sum  collected  to  the  credit  of  the  defunct 
partnership.  Held  that  such  voluntary  pay- 
ment did  not  interrupt  the  running  of  the 
statute  of  limitations  m  plaintiff's  own  favor. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Distri(*t  Court,  Montgomery 
county:     Flannelly,  Judge. 

Action  by  O.  P.  Brooks,  plaintiff,  against 
Walter  K.  Campbell  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Ai<iriRMED. 

J.  E.  Brooks  and  C.  O.  Buckles  for  appel- 
lant. 

Thomas  E.  Wagstaff  and  8.  P.  MUes  for 
appellees. 
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[209]  Dawson,  J.—In  October,  1907,  the 
plaintiff  and  defendants  formed  a  partnership 
for  the  purpose  of  conducting  a  plumbing  and 
gas-fitting  business  in  the  city  of  Ardmore, 
Okla.  By  agreement  of  the  partners,  the 
])laintiff  went  to  Ardmore  to  take  charge  of 
the  business  at  a  salary  of.  $85  per  month. 
His  salary  and  all  other  expenses  were  to  be 
paid  out  of  the  proceeds  of  the  business,  and 
the  profits,  if  any,  were  to  be  shared  equally. 
I'he  business  was  a  losing  venture.  The  re- 
ceipts for  six  months  were  $3000.10;  the 
disbursements  $3,683.(32;  and  certain  other 
expenditures  were  borne  by  the  plaintiff  per- 
sonally. Tiie  plaintiff  closed  out  the  business 
in  April,  1908,  and  shipped  the  remaining 
goods  on  hand  to  the  defendants,  who  had  an 
independent  partnership  in  other  business 
elsewhere. 

This  action  was  brought  on  September  19, 
1913,  and  the  later  amended  petition  set  out 
the  foregoing  facta,  and  pleaded  the  state  of 
the  accounts  between  plaintiff  and  defendants, 
showing  a  balance  due  him,  and  alleging  the 
existence  of  ^'some  unsettled  accounts.''  His 
petition  continues: 

"That  certain  goods  shipped  to  the  defend- 
ant at  the  time  said  business  was  closed  were 
lost  and  said  firm  had  a  claim  against  the 
Mo. 'Pac.  Railway  Company  for  the  loss  of 
said  goods  which  claim  the  defendant  Walter 
Campbell  of  said  [independent]  firm  of  Camp- 
bell and  Beeler  instructed  this  plaintiff  to 
eollect.  That  he  proceeded  to  collect  the 
claim  but  did  not  succeed  •  therein  until  the 
first  day  of  August,  1910,  [210]  when  said 
company  paid  $100.00  in  settlement  of  such 
claim,  which  was  placed  to  the  credit  of  the 
firm  of  Brooks,  Beeler  &  Campbell  on  the  1st 
day  of  August,  1910. 

"That  since  the  first  day  of  August,  1910, 
«ach  of  said  defendants  have  been  absent  from 
the  state  of  Kansas  at  times  for  more  than  a 
total  of  60  days." 

The  plaintiff  prayed  for  a  commission  to 
examine  the  books  and  accounts  of  the  firm, 
for  a  determination  of  the  partners'  several 
interests  and  for  a  judgment  for  the  amount 
claimed  to  be  due  from  his  copartners. 

The  district  court  sustained  a  demurrer  to 
the  amended  petition,  and  the  case  is  here  for 
review. 

1.  Was  this  action  barred  by  the  statute  of 
limitations  ? 

There  is  an  implied  obligation  between  gen- 
eral partners  that  on  the  termination  of  the 
partnership  they  will  account  to  each  other 
and  settle  and  pay  any  balances  due  among 
themselves.  To  bring  about  such  accounting 
and  settlement  a  cause  of  action  will  lie. 
(Norman  v.  Conn,  20  Kan.  159;  Turner  v. 
Otis,  30  Kan.  1.  1  Pac.  19;  Clarke  v.  Mills, 
36  Kan.  333,  13  Pac.  509;  30  Cyc.  681,  713; 
1  M.  A.  L.  p.  762.)      In  the  petition  it  was 


alleged  that  the  partnership  business  was 
closed  in  April,  1908.  This  action  was  not 
begun  until  September  19,  1913,  some  live 
years  and  five  months  thereafter. 

Unless  the  partnership  business  was  un- 
settled, and  we  will  consider  that  later,  the 
plaintiff's  cause,  of  action  for  an  accounting 
arose  April,  1908,  and  was  barred  in  April. 
1911.  If,  as  alleged,  his  partners  owed  the 
plaintiff  a  balance  of  money,  it  too  was  barred 
in  April,  1911.     (Civ.  Code,  §17,  subdiv.  2.» 

If  there  were  unsettled  accounts,  the  stat- 
ute would  not  begin  to  run  until  they  were 
disposed  of.  (Bushneil,  Limitations  and  Ad- 
verse Possession,  §§  57,  66,  67,  207,  208;  2 
Wood  on  Limitations,  3d  ed.  §  211  and  note.) 

Here,  so  far  as  shown  by  the  petition,  the 
only  item  unsettled,  that  is,  unpaid,  was  the 
claim  against  the  railway  company  for  a 
shipment  of  goods  lost  in  transit.  The  plain- 
tiff says  that  "Walter  Campbell  of  the  firm 
of  Campbell  &  Beeler  instructed  the  plaintiff 
to  collect"  that  item.  It  should  go  without 
saying  that  the  firm  of  Campbell  k  Beeler,  an 
independent  firm>  had  no  interest  in  the 
affairs  of  the  partnership  under  consideration, 
which  was  the  firm  of  Brooks,  Beeler  &  Camp- 
bell. But  [211]  laying  aside  that  point  as  a 
technicality,  let  it  be  considered  that  Camp- 
bell, a  partner  of  the  Ardmore  firm  of  Brooks, 
Beeler  &  Campbell,  instructed  the  plaintiff. 
Brooks,  to  collect  the  c1a,im  against  the  Mis- 
souri Pacific  railway.  He  did  not  authorize, 
nor  can  it  be  fairly  said  from  the  pleadings 
that  he  directed  tliat  the  amount  which  might 
be  collected  from  the  railway  ccHnpany  should 
be  "placed  to  the  credit"  of  tl^e  defunct  firm 
of  Brooks,  Beeler  Si  Campbell.  It  aeems 
hardly  fair  to  permit  this  voluntary  payment 
by  Brooks  in  1910  to  the  defunct  firm  to 
interrupt  the  running  of  the  statute  of  limi- 
tations in  his  own  favor.  (Hancock  v.  Cook, 
18  Pick.  (Mass.)  30.)  It  would  be  stretching 
language  unduly  to  characterize  the  railway' 
company  as  a  "customer"  of  the  defunct  firm. 

We  have  examined  the  authorities  cited  bv 
appellant.  The  first  was  the  case  of  Green 
v.  Williams,  21  Kan.  64,  which  was  largely 
one  of  agency,  and  it  was  properly  held 
that  the  statute  did  not  run  because  there 
was  no  demand  and  refusal  to  pay  and  be- 
cause the  agent  lived  in  another  state. 

The  other  ease  cited  by  appellant  (Benoist 
V.  Markey,  2o  La.  Ann.  ol)  is  much  more 
to  the  point.  There  the  firm  of  Benoist, 
Shaw,  Murphy  &  Newman  liad  formed  a  part- 
nership in  1859.  Its  business  was  mined  by 
the  civil  war,  and  there  was  nothing  done 
toward!  a  settlement  of  the  partnership  bus- 
iness until  1866,  when  suit  was  begun  and  a 
receiver  appointed  upon  the  application  of 
the  parties.  Litigation  of  several  vours'  dura- 
tion ensued.  This  was  a  plain  case  where  the 
statute  should  not  be  held  to  begin  to  run 
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'^mtil  a  settlement  of  tlie  2)artnership  affairs 
Lad  been  effected  and  until  the  partners  could 
liave  an  opportunity  to  commence  proceedings 
under  the  judgment  settling  the  respective 
Tights  of  the  liquidating  partners. 

Other  cases  holding  that  the  statute  does 
not  under  all  circumstances  begin  to  run  on 
the  dissolution  of  the  partnership  are  Hollo- 
way  V.  Turner,  61  Md.  217,  Jordan  v.  Miller, 
76  Va.  442,  and  Riddle  v.  Whitehill,  135  U.  S. 
021,  10  8.   Ct.  924,  34  U.  S.    (L.  ed.)    282. 

They  relate  to  partnerships  being  wound 
up  in  due  course,  realizing  assets,  satisfying 
<lebt8,  etc.  Obviously  no  statute  of  limita- 
tions  would  run  in  such  cases. 

There  is,  however,  apparently  no  end  of 
Authority  for  holding  thai  the  cause  of  ac- 
tion for  accounting  and  settlement  between 
[212]  partners  arises  on  the  dissolution  of 
the  partnership,  or  in  such  a  case  as  pleaded 
by  appellant,  when  "with  the  consent  of  the 
defendants  (his  partners)  he  closed  out  the 
business  when  it  was  found  to  be  unprofitable 
and  plaintiff  shipped  to  the  defendants  the 
stock  of  goods  remaining  on  hand  when  said 
business  was  discontinued."  Some  of  these 
authorities  which  we  have  examined  in  detail 
are:  Adams  v.  Taylor,  14  Ark;  62;  Wilhelm 
V.  Caylor,  32  Md.  151;  Codman  v.  Rogers,  10 
Pick.  (Mass.)  112;  Atwater  v.  Fowler,  1  Edw. 
(N.  Y.)  417;  Murray  v.  Coster,  20  Johns. 
(X.  Y.)  676,  11  Am.  Dec,  333;  Appleby  v. 
Brown,  24  N.  Y.  143 ;  Coleman  v.  Second  Ave. 
R.  Co,  38  N.  Y.  201;  Dwinelle  v.  Edey,  102 
N.  Y.  423,  7  N.  E.  422;  Gray  v.  Green,  126 
X.  Y.  203,  206,  26  N.  E.  253;  Coalter  v. 
Coalter,  1  Rob.  (Va.)  79;  Angell  on  Limita- 
tions, §  69,  and  Wood  on  Limitations,  3d  ed. 
5  211. 

From  the  foregoing  we  must  hold  that  the 
cause  of  action  for  the  accounting  and  settle- 
ment on  the  implied  obligation  of  partners 
arose  when  the  partnership  business  was 
closed  out  in  1908,  and  an  action  thereon  filed 
in  1913  was  barred  by  the  statute  of  limita- 
tions (Civ.  Code,  §  17,  subdiv.  2),  and  the 
voluntary  payment  to  the  defunct  partnership 
in  1010  by  the  plaintiff  did  not  interrupt  in 
his  own  favor  the  running  of  the  statute 
(52  L.R.A.  707,  note  3). 

The  demurrer  was  properly  sustained,  and 
the  judgment  is  affirmed. 


NOTE. 

Snimiiis  of  Statute  of  lilmitationfl 
a^ainat  Action  between  Partners  for 
Aooonntlne  and  Settlement  after 
Dissolution. 

Introductory,   1107. 
Pendency  of  Liquidation: 

Generally,   1108. 

As  to  Liquidating  Partner,  1109. 


Waiver  of  or  Substitute  for  Liquidation: 

No  Settlement  Attempted,  1112. 

Voluntary  Settlement,  1114 
CompletioT   of  Liquidation: 

Balance  Ascertained,  1115. 

Balance  Not  Ascertained,  1116. 

Effect  of  Fraud  or  Mistake.    1117. 
Partnership    Expiring    by    Limitation,  1118. 
Suspension  of  Operation  of  Statute,  1119. 


Introducftory, 

m 

Wliile  it  has  been  held  that  a  right  of 
action  between  partners  for  an  accounting  and 
settlement  after  the  dissolution  of  the  firm 
is  barred  after  the  expiration  of  the  statutory 
period  from  the  time  when  the  cause  of  action 
accrues  (McClung  v.  Capehart,  24  Minn. 
17,  10;  Merino  v.  Munoz,  5  App.  Div.  71,  38 
N.  Y.  S.  678;  Gray  v.  Kerr,  46  Ohio  St.  652, 
23  N.  E.  136;  Coalter  v.  Coalter,  1  Rob.  (Va.) 
85 ) ,  it  seems  that  the  precise  time  when  such 
a  right  accrues  so  as  to  set  in  motion  the 
statute  of  limitations  depends  on  the  circum- 
stances of  each  particular  case.  Riddle  v. 
Whitehill,  135  U.  S.  621,  637,  10  S.  Ct.  924, 
34  U.  S.  (L.  ed.)  282;  Thomas  v.  Hunt,  73 
Fed.  372,  373;  Massey  v.  Tingle,  29  Mo.  437; 
McPherson  v.  Swift,  22  8.  D.  166,  116  N.  W. 
76,  133  Am.  St.  Rep.  907. 

The  statute  cannot  as  a  matter  of  law  be 
held  to  begin  to  run  against  an  action  between 
partners  for  an  accounting  and  settlement 
on  the  date  of  the  dissolution.  Riddle  v. 
Whitehill,  136  U.  S.  621,  637,  10  S.  Ct.  924, 
34  U.  S.  (L.  ed.)  282;  Thomas  v.  Hurst,  73 
Fed.  372,  373;  Massey  v.  Tingle,  29  Mo.  437; 
Coudrey  v.  Gilliam,  60  Mo.  86;  Bender  v. 
Markle,  37  Mo.  App.  234,  243;  McPherson  v. 
Swift,  22  S.  D.  165,  116  N.  W.  76,  133  Am. 
St.  Rep.  907.  Thus  in  Massey  v.  Tingle, 
supra,  the  court  said:  "We  know* no  prin- 
ciple which  declares  that  the  statute  of  lim- 
itations begins  to  run  against  an  action  to 
adjust  and  settle  partnership  accounts  from 
the  time  of  its  dissolution.  W^hen  the  ac- 
count, or  an  item  in  the  account,  is  barred, 
must  be  determined  from  the  facts  in  rela- 
tion to  it.  The  application  of  the  statute 
must  be  governed  by  circumstances.  Cases 
may  be  stated  in  which  an  account  may  be 
barred  in  five  years;  others  may  be  stated 
in  which  an  account  would  not  be  barred  in  a 
much  longer  time." 

Nor  can  the  beginning  of  the  operation  of 
the  statute  be  held  as  a  matter  of  law  to 
relate  back  to  the  date  of  the  dissolution. 
Riddle  v.  Whitehill,  135  U.  S.  621,  637,  10 
S.  Ct.  924,  34  U.  S.  (L.  ed.)  282;  McPherson 
V.  Swift,  22  S.  D.  165,  116  N.  W.  76,  133 
Am.  St.  Rep.  907.  Thus  in  the  case  first  cited 
it  was  said:  "When  the  right  of  action 
accrues,  so  as  to  set  the  statute  of  limitations 
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in  motion,  depends,  as  Ave  have  said,  upon 
circumstances,  and  cannot  be  held  as  matter 
of  law  to  arise  at  the  date  of  the  dissolution, 
or  to  be  carried  back  by  relation  to  that 
date." 

This  appears  to  be  especially  true  of  min- 
ing associations  or  partnerships  which  are 
not  necessarily  dissolved  by  the  retirement 
of  any  of  the  partners,  by  a  sale  of  their 
interests  even  without  the  consent  of  the 
remaining  partners,  or  by  the  death  or  bank- 
ruptcy of  a  member.  Thomas  v.  Hurst,  73 
Fed.  '372;  Beller  v.  Murphy,  139  Mo.  App. 
663.  123  S.  W*.  1029. 

The  law  seems  to  be  well  settled  that  the 
statute  of  limitations  does  not  in  any  erent 
begin  to  run  against  the  right  of  a  partner 
to  an  accounting  and  settlement  of  the  part- 
nership affairs  from  his  copartners  until 
after  the  dissolution  of  the  partnership. 
Cole  V.  Fowler,  68  Conn.  450.  457,  36  Atl. 
807 ;  Harris  v.  Mathews,  107  Oa.  46,  32  S.  E. 
003;  Askew  v.  Springer,  111  111.  662,  667; 
Blake  v.  Sweeting,  121  111.  67,  12  N.  E.  67; 
Bonney  v.  Stoughton,  122  111.  536,  13  N.  E. 
833,  affirming  18  111.  App.  562;  Home  v. 
Ingraham.  125  111.  198,  221,  16  N.  E.  868; 
Weber  v.  Zacharias,  105  111.  App.  640,  645; 
Petty  V.  Haas,  122  la.  257,  98  X.  W.  104;  Se- 
l)astian  v.  Booneville  Academy  Co.  56  S.  W. 
810,  22  Ky.  L.  Rep.  186.  188;  Burbank  v. 
Oglesby,  35  La.  Ann.  1201;  Wiley  v.  Wiley, 
115  Md.  646,  Ann.  Cas.  191.3A  789,  81  Atl. 
180. 

Thus  in  Cole  v.  Fowler,  supra,  it  was 
said:  ''Regarding  this  matter,  then,  as  a 
partnership  transaction  or  account,  we  think 
the  law  is  well  settled  to  the  eflTect  that  the 
statute  of  limitations  would  not  begin  to  run 
against  it  until  after  the  dissolution  of  the 
partnership  itself.  Until  that  time  the  part- 
nership relation  precludes  the  bringing  of 
suits  bettveen  partners  concerning  firm  trans- 
actions, and  therefore  postpones  the  accruing 
of  rights  of  action  on  such  account." 

In  Askew  v.  Springer,  111  111.  062,  the 
court  said:  "Xor  does  the  plea  of  the  stat- 
ute of  limitations  apply  because  the  charges 
were,  some  of  them,  made  fifteen  or  sixteen 
years  since.  The  partnership  was  still  in 
existence,  and  its  affairs  were  not  closed. 
Tntil  that  has  ceased  to  exist  the  statute 
does  not  begin  to  run.  If  it  were  otherwise, 
no  account  could  be  taken  of  long  partner- 
ships back  of  the  period  of  the  bar  of  the 
statute.  Until  a  dissolution  or  an  account- 
ing by  the  partners  neither  has  the  right  to 
sue  for  an  accounting  or  for  a  balance,  and 
the  statute  never  begins  to  run  until  an 
action  accrues." 

In  Allen  v.  Woonaocket  Cu.  11  R.  I.  288, 
295,  which  was  a  suit  in  equity  for  an  ac- 
counting, it  was  lield  that  "as  soon  as  .  .  . 
there  is  any  exclusion  of  one  partner  by  the 
other    .    .    .    the  statute  begins  to  run." 


Pendency  of  Liquidation, 

Genebaixt. 

If  after  the  dissolution  of  a  firm  either  by 
the  act  of  the  persons  concerned  or  by  opera- 
tion  of  law  it  is  necessary  to  continue  the 
partnership  relation  for  the  purpoee  of  wind- 
ing up  the  firm's  affairs,  the  statute  cannnot 
begin  to  run  against  an  action  between  the 
partners  or  their  successors  in  interest  for 
an  accounting  and  settlement  so  long  as  the 
winding  up  of  the  firm's  business  continues. 
Riddle  v.  Whitehill,  136  U.  S.  621,  10  S.  Ct. 
924,  34  U.  S.  (L.  ed.)*282;  Hammond  v. 
Hammond.  20  Ga.  556;  Prentice  v.  Elliott, 
72  Ga.  154;  Bauduc's  Syndics  v.  Laurent,  2 
La.  449;  Benoist  v.  Markey,  25  La.  Ann.  59; 
Bender  v.  Markle,  37  Mo.  App.  234,  244: 
Patterson  v.  Lilly,  90  N.  C.  82,  88;  Miller 
V.  Harris,  9  Baxt.  (Tenn.)  101;  Peel  v, 
Giesen,  21  Tex.  Civ.  App.  334,  51  S.  W.  44; 
Marsteller  v.  Weaver,  1  Grat.  (Va.)  391; 
Jordan  v.  Miller,  76  Va.  442,  449;  Boggs  v. 
Johnson,  26  W.  Va.  821. 

Thus  in  Riddle  v.  Whitehill,  supra,  the 
court  said:  ''Where  .  .  .  partnership 
affairs  are  being  wound  up  in  due  course, 
witliout  antagonism  between  the  parties,  or 
cause  for  judicial  interference;  where  assets 
are  being  realized  upon  and  liabilities  ex- 
tinguished, and  no  settlement  has  been  made, 
the  cause  of  action  lias  not  accrued,  and  the 
statute  has  not  begun  to  run." 

In  Hammond  v.  Hammond,  20  Ga.  556> 
the  court  held  that  "as  long  as  there  are 
debts  of  a  partnership  to  be  paid,  or  credits 
of  it  to  be  collected,  the  statute  of  limita- 
tions does  not  begin  to  run,  as  to  the  account 
between  the  partnership  and  any  of  its  mem- 
bers " 

In  Benoist  v.  Markey,  25  La.  Ann.  53,  the 
court  said;  *'The  prescription  of  three  years 
set  up  against  the  suit  for  settlement  of  the 
partnership  affairs  is  not  applicable,  no  final 
settlement  of  its  business  and  no  adjustment 
of  the  liabilities  of  the  copartners  among 
themselves   having  taken    place." 

In  Boggs  v.  Johnson,  26  W.  Va.  821,  it 
was  said:  "It  is  certain,  however,  that  the 
mere  dissolution  of  the  partnership  did  not 
start  the  running  of  the  statute  of  limita- 
tions as  between  the  partners.  In  order  to 
do  that  the  afTairs  of  the  partnersliip  must 
bo  fully  adjusted  and  closed.  All  the  debts 
and  liabilities  of  tlie  firm  must  have  beeu 
paid  or  provided  f(*r,  and  all  the  assets,  in- 
cluding the  debts  due  to  it.  rau.st  have  been 
collected,  abandoned  or  disposed  by  par- 
tition among  the  partners  or  otherwise.  In 
the  language  of  tlie  statute  tliore  must  have 
been  such  a  closing  up  of  the  firm's  business 
among  the  partners  as  will  eflTect  *a  cessation 
of  dealings  in  which  they  are  interested  to- 
gether.' " 


BROOKS  V.  CAMPBELL. 

97  Kan,  208. 
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Where  a  demand  for  an  accounting  and 
settlement  has  been  made  for  the  purpose  of 
-dissolving  a  firm,  the  statute  does  not  begin 
to  run  against  an  action  between  the  part- 
ners for  an  accounting  and  settlement  until  a 
suHicient  time  has  elapsed  since  such  demand 
to  enable  those  on  whom  it  has  been  made 
to  comply  therewith.  Richards  v.  Grinnell, 
•63  la.  44,  54,  18  N.  VV.  668,  50  Am.  Rep.  727. 

But  if  a  demand  for  an  accounting  betweeo 
partners  after  the  dissolution  of  a  firm  is 
necessary  in  any  particular  circumstances  to 
entitle  the  partners  as  between  themselves 
to  sue  for  an  accounting  and  settlement  and 
to  set  in  motion  the  statute  of  limitations, 
such  a  demand  must  be  made  within  a  rea- 
sonable time  after  the  dissolution.  Codman 
V.  Rogers,  10  Pick.  (Mass.)  112;  Clements 
-V.  Lee,  8  Tex.  374.  Thus,  in  the*  case  last 
cited  it  appeared  that  after  the  dissolution 
•of  a  firm  by  agreement  the  partners  divided 
the  assets  and  each  assumed  the  duty  of 
collecting  a  certain  number  of  the  accounts 
owing  to  the  firm  and  paying  certain  of  its 
debts,  and  they  further  agreed  that  each  on 
•demand  would  make  a  settlement  of  the  ac- 
counts between  them.  It  was  held  that  "if 
it  be  conceded  that  the  cause  of  action  did 
not  accrue  when  the  last  payment  was  made, 
and  that  the  statute  consequently  would  not 
commence  running  until  a  demand  of  settle- 
ment, the  demand  must  have  been  made 
-within  a  reasonable  time.** 

What  is  a  reasonable  time  within  which  a 
partner  must  demand  an  accounting  and 
settlement  to  preserve  his  claim  from  the 
bar  of  the  statute  depends  on  the  circum- 
stances of  each  case,  and  it  has  been  held 
that  where  no  cause  for  delay  is  shown  the 
•demand  must  be  made  before  the  expiration 
of  the  statutory  period  within  which  such  an 
acticm  must  be  commenced.  Codman  v. 
Rogers,  10  Pick.  (Mass.)  112,  wherein  it  was 
said:  "What  is  to  be  considered  a  reason- 
able time  for  this  purpose,  does  not  appear 
to  be  settled  by  any  precise  rule.  It  must 
depend  on  circumstances.  If  no  cause  for 
delay  can  be  shown,  it  would  seem  reasonable 
to  require  the  demand  to  be  made  within  the 
time  limited  by  the  statute  for  bringing  the 
action." 

Where  a  demand  has  been  made  on  the 
liquidating  partners  for  an  accounting  and 
settlement  after  the  dissolution  of  the  firm 
and  compliance  therewith  has  been  refused, 
the  statute  cannot  begin  to  run  in  favor  of 
the  liquidating  partners  against  an  action 
between  the  partners  for  an  accounting  and 
settlement  until  the  date  of  such  demand  and 
refusal.  McNair  v.  Ragland,  7  N.  C.  139; 
Patterson  v.  Lilly.  90  N.  C.  82. 

And  although  there  has  been  no  refusal 
to  account,  but  some  other  act  has  been 
•committed  by  the  liquidating  partners  which 
renders  the  relation  between  them  and  their 


copartners  adversary,  the  statute  cannot  be- 
gin to  run  against  such  an  action  until  the 
time  of  the  commission  of  such  act.  Rencher 
V.  Anderson,  95  X.  C.  208;  Murray  v.  Penny, 
108  N.  C.  324,  12  S.  K.  957;  Borland's  Ap- 
peal, 234  Pa.  St.  280,  83  Atl.  110;  Howell 
V.  Howell,  15  Wis.  55. 

Therefore  it  has  been  held  that  if  the  de- 
mand is  made  within  the  statutory  period 
prior  to  the  institution  of  the  suit,  the  latter 
is  not  barred.  Murray  v.  Coster,  20  Johns. 
(X.  Y.)   576,  11  Am.  Dec.  333. 

And  it  has  been  held  that  an  action  be* 
tween  partners  for  an  accounting  and  set- 
tlement of  a  partnership  instituted  four 
years  after  a  demand  had  been  made  on  a 
copartner  for  an  accounting  and  settloment 
prevented  the  demand  from  becoming  stale. 

In  Stuart  v.  Harmon,  72  S.  W.  305,  24 
Ky.  L.  Rep.  1829.  75  S.  W.  257,  25  Ky.  L. 
Rep.  439,  wherein  it  was  said:  "It  is  urged 
that  S.'s  claim  is  stale,  and  for  that  reason 
an  action  cannot  be  maintained.  S.  was 
urging  upon  H.  the  settlement  of  the  matter, 
but  H.  put  him  off  upon  the  claim  that  the 
deal  had  not  been  flnallv  settled.  As  late 
as  1888  S.  was  demanding  of  H.  a  settlement, 
and  the  payment  of  whatever  miglit  be  diiv. 
him  on  account  of  the  profits  of  the  trans- 
action. This  suit  was  filed  four  years  later, 
and  in  this  S.  asserted  his  claim.  The  delav 
was  not  the  fault  of  S.,  but  that  of  H.  in 
refusing  to  make  his  partner  a  statement  of 
the  monev  wliich  he  had  received  and  tlie 
expenditures  which  he  had  incurred.  The 
doctrine  of  stale  claim  has  no  application  to 
the  facts  in  thi.*<  case." 

The  statute  of  limitations  does  not  begin 
to  run  in  favor  of  a  meml)er  of  an  unincor- 
porated joint  stock  company  and  against  tiie 
right  of  his  associates  to  sue  him  for  money 
borrowed  from  the  company  until  a  demand 
has  been  made  on  him  by  such  company  for 
an  accounting  thereof.  Faison  v.  Stewart, 
112  X.  C.  332,  17  S.  E.  157,  wherein  the 
court  said:  "When  within  the  scope  of  the 
business  of  the  firm,  a  partner  does  any  act 
in  the  name  of  the  partnership,  he  binds  all 
his  associates,  for  he  is  in  all  such  matters 
their  agent,  as  they  are  his.  And  where  a 
partner  takes  into  his  own  possession  or 
borrows  from  the  firm,  or  appropriates  to  his 
own  use,  any  of  the  assets  of  the  copartner- 
ship, he  assumes  towards  the  other  partners 
the  position  of  a  trustee,  and  is  bound  to 
account  with  them  for  the  assets  so  taken  or 
appropriated  or  borrowed  whenever  the  other 
partners  make  demand  upon  liim  so  to  do. 
No  time  runs  in  his  favor  till  such  a  demand 
is  made." 

As   TO    LlQUIDATI.NO    PaBTXER. 

Where  by  an  agreement  between  the  part- 
ners the  assets  of  the  firm  are  left  with  one 
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or  more  of  them  after  the  firm  has  heen 
dissolved  for  the  purpose  of  winding  up  the 
business,  the  partnership  relation  is  con- 
tinued and  the  statute  cannot  begin  to  run 
against  the  right  of  the  copartners  to  an 
accounting  so  long  as  the  trust  thus  created 
in  the  firm  property  in  the  hands  of  the 
liquidating  partner  or  partners  continues 
and  is  recognized  by  all  of  the  partners  as 
such.  Causler  v.  Wharton,  62  Ala.  3o8; 
Taylor  v.  Morrison,  7  Dana  (Ky.)  241; 
Coudrey  v.  Gilliam,  60  Mo.  86;  Dye  v.  Bowl- 
ing, 82*^ Mo.  App.  587,  592.  Thus  "in  the  case 
first  cited  it  was  said:  "We  do  not  think  the 
statute  of  limitations  is  a  bar  to  the  present 
suit.  The  agreement  or  obligation  signed  by 
H.  shows  that  the  joint  or  partnership  deal- 
ings, at  least  to  the  extent  of  the  property 
therein  described,  were  not  closed.  Other 
witnesses  speak  of  admissions  made  by  H., 
that  certain  claims  were  of  the  partnership 
effects.  The  receipts,  or  obligation — exhibit 
A  to  the  bill — furnishes  written  evidence  that 
C  had  a  continuing,  unsettled  interest  in  the 
property  therein  described;  and  that  it  was 
left  in  the  hands  of  H.,  with  authority  to 
him  to  sell  the  same,  whenever  he  might  be 
able  to  do  so  at  fair  prices.  It  was  evidently 
contemplated  that  this  trust  and  power 
sliould  continue  until  H.'  could  make  sale  of 
tlie  property,  and  the  proof  shows  that  he 
continued  to  make  sales,  collect  dues  and 
rents,  up  to  a  short  time  before  his  death 
rn  1871.  The  statute  of  limitations  does  not 
bar  the  claim  set  up  in  this  bill  for  an  ac- 
count  of   the   partnership   dealings." 

In  Taylor  v.  Morrison,  7  Dana  (Ky.)  241, 
it  appeared  that  a  partnership  had  been 
dissolved  and  the  assets  by  agreement  of  the 
partners  were  to  remain  in  the  custody  and 
possession  of  one  of  the  partners  pending  the 
outcome  of  litigation  in  which  the  firm  had 
become  involved.  It  was  held  that  on  the 
termination  of  the  suit  the  statute  of  limi- 
tations began  to  run  against  the  right  to  an 
accounting  and  settlement  of  the  partnership 
business  between  the  partners  when  the 
assets  were  placed  in  the  hands  of  the  part- 
ner to  whose  care  they  were  intrusted  un- 
less as  alleged  he  was  by  agreement  to  hold 
them  as  a  fund  out  of  which  to  satisfy  any 
decree  which  might  be  rendered  against  the 
firm  in  the  aforesaid  litigation. 

In  Coudrey  v.  Gilliam,  60  Mo.  86,  it  w^as 
said:  "It  is  apparent  from  these  remarks 
of  Judge  Story  tliat  the  mere  dissolution  of 
a  partnership  does  not  authorize  a  bill  in 
equity  for  an  account,  when  by  agreement 
between  the  parties  after  dissolution,  one  of 
the  partners  has  been  intrusted  with  the 
power,  belonging  to  both,  of  collecting  ac- 
counts and  notes  unsettled,  and  there  has 
been  no  stated  account  between  them.  The 
partner  so  confided  in,  is  guilty  of  no  breach 


of  trust  in  proceeding  to  collect  the  debts ^ 
and  in  a  suit  against  him,  he  could  not  set 
up  the  bar  of  the  statute,  or  claim  that  the 
dissolution  had  occurred  five  years  before 
suit  brought.  Nor  on  the  other  hand,  do  I 
perceive  how  the  partner  who  acquiesced  in 
this  arrangement  can  set  up  the  statute  as 
a  bar  to  an  account." 

In  Dye  v.  Bowling,  82  Mo.  App.  587^ 
wherein  it  appeared  that  it  was  agreed  that 
each  partner  should  attend  to  the  winding 
up  of  the  partnership  business  which  he  had 
been  instrumental  In  obtaining  for  the  firm,, 
it  was  held  that  "after  the  dissolution  agree- 
ment was  entered  into  there  was  no  settW- 
ment  of  the  accounts  of  the  partnership  there- 
under, and  no  balance  ascertained,  and  there- 
fore no  action  at  law  could  be  maintained 
by  plaintiff  against  the  defendants  for  any 
unascertained  balance  claimed  by  him." 

Furthermore  where  there  had  been  a  par> 
tial  settlement  of  the  partnership  affairs  but 
it  was  agreed  between  the  partners  that 
certain  property  of  the  firm  should  not  be- 
disposed  of  but  should  remain  in  the  con- 
trol and  custody  of  one  of  the  partners  for 
the  benefit  of  both,  it  was  held  as  to  such 
property  that  the  firm  relation  continued  and 
the  statute  of  limitations  could  not  begin  to 
run  against  an  action  for  an  accounting  and 
settlement  between  the  partners  during  the 
continuance  of  the  relation.  Home  v.  In- 
graham,  125  111.  198,  221,  16  N.  E.  868.  See 
also  King  v.  Hamilton,   16  111.  190. 

Where  a  trust  is  created  by  operation  of 
law  in  the  property  of  a  firm  lit  the  hands- 
of  one  or  more  of  its  members  for  the  purpose 
of  winding  up  the  firm's  affairs  after  a 
dissolution,  the  statute  cannot  begin  to  run 
against  an  action  between  the  partners  or 
their  privies  for  an  accounting  and  settle- 
ment so  long  as  the  trust  relation  continues- 
and  is  recognized  by  the  partners  or  others, 
concerned.  Thomas  v.  Hurst,  73  Fed.  372; 
Carroll  v.  Evans,  27  Tex.  262;  Roberts  v. 
Xunn  (Tex.)  169  S.  W.  1086.  Thus  where 
by  the  death  of  a  partner  a  trust  is  created 
in  the  firm's  assets  in  the  hands  of  the  sur- 
viving partner  for  the  purpose  of  winding^ 
up  the  partnership,  so  long  as  the  relation; 
continues  no  right  of  action  between  the- 
surviving  partner  and  the  next  of  kin  of  the 
deceased  partner  for  an  accounting  and  set- 
tlement can  accrue  nor  can  the  statute  of 
limitations  begin  to  run  against  such  an 
action  during  the  continuance  of  the  relation. 
Thomas  v.  Hurst,  supra.  8o  in  Carroll  v. 
Evans,  supra,  the  court  saidi  "We  are  of 
opinion,  however,  that  the  court  below  took 
the  proper  view  of  the  legal  effect  of  the  facts 
proved;  that  the  assignment  to  W.  was  a 
dissolution  of  the  partnership  between  £.  and 
C,  and  that  C.  then  held  the  property  in 
trust  for  himself  and  E.,  and  that  limitation 
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would  not  run  against  E.  until  C.  renounced 
the  trust  and  claimed  the  property  as  his 
own  against  E." 

Therefore  until  the  liquidating  partners 
have  succeeded  in  closing  up  tlie  firm's  bus- 
iness and  the  accounts  of  debtors  and 
creditors  of  the  firm  and  in  adjusting  the 
balances  between  the  partners  the  statute 
cannot  begin  to  run  against  an  action  be- 
tween the  partners  or  their  representatives 
in  interest  for  an  accounting  and  settlement. 
Thomas  v.  Hurst,  73  Fed.  372;  Haynes  v. 
Short,  88  Ala.  562,  7  So.  157;  McKaig  v. 
Hebb,  42  Md.  22*7,  235;  Gray  v.  Green,  142 
X.  Y.  3ia,  37  N.  E.  124,  40  Am.  St.  Rep. 
o'Jfi;  Miller  v.  Harris,  9  Baxt.  (Tenn.)  101; 
Roberts  v.  Nunn  (Tex.)  169  S.  W.  1086. 
And  see  the  reported  case. 

Thus  In  Thomas  v.  Hurst,  supra,  the  court 
said:  "As  applied  to  an  ordinary  business 
copartnership,  commonly  known  as  a  'mer- 
cantile or  trading  partnership,'  each  partner 
is  impressed  with  an  implied  trust,  in  deal- 
ing with  the  joint  property  and  business  of 
the  concern;  and,  in  case  of  dissolution  of 
the  partnership  by  the  voluntary  retirement 
or  death  of  one  or  more  of  the  copartners, 
the  cause  of  action  for  an  accounting  against 
the  remaining  partner  is  subject,  in  this 
state,  to  the  five-years  statute  of  limitation. 
But,  even  as  to  such  a  partnership,  it  does 
not  necessarilv  follow  that  the  statute  of 
limitation  begins  to  run  from  the  instant 
of  the  retirement  or  death  of  one  of  the 
parties.  It  depends  upon  the  peculiar  facts 
and  circumstances  of  each  particular  case. 
Such  a  partnership  is  of  so  peculiar  a  char- 
acter that  its  affairs,  devolving  upon  the 
surviving  partner  for  adjustment  and  settle- 
ment, may  be  jn  such  condition  at  the  time 
of  the  retirement  of  one  of  the  partners  that 
its  practical  continuance  for  a  greater  or 
lesser  period  may  be  a  necessity  acted  on 
and  recognized  by  all  the  parties  in  interest. 
So  where,  from  the  necessities  of  the  situa- 
tion, or  the  consensus,  expressed  or  implied, 
of  such  persons  in  interest,  the  surviving 
partner  continues  to  conduct  the  bAsiness, 
manage  and  administer  its  affairs,  courts  of 
equity,  ex  aequo  et  bono,  hold  that  a  cause 
of  action  may  not,  in  the  particular  circum- 
stances, arise,  within  the  meaning  of  the 
statute,  for  an  accounting,  until  the  purpose 
of  such  recognized  continued  management 
and  administration  by  the  survivor  has  been 
accomplished,  and  equity  will  postpone  the 
beginning  of  the  running  of  the  statute  until 
that   consummation  J* 

In  Roberts  v.  Munn  (Tex.)  169  S.  W. 
1086,  it  was  said:  "A  dissolved  partnership 
continues  in  force  in  legal  contemplation  for 
the  purpose  of  winding  up  its  affairs  until 
a  full  settlement  has  been  had  and  all  out- 
standing  liabilities  have   been   met.     .    .    . 


l*he  power  remains  in  each  partner  after 
dissolution  to  pay  the  firm's  debts.  .  .  . 
In  that  capacity  they  are  quasi  trustees  for 
the  partnership  (Altgelt  v.  Alamo  Nat.  Bank, 
98  Tex.  252,  83  S.  W.  9),  and  as  such  there 
is  not  a  'cessation  of  the  dealings  in  which 
they  were  interested'  until  the  affairs  are 
wound  up.  The  cause  of  action  then  accrues, 
and  the  suit  must  be  brought  within  four 
years  thereafter.  Until  the  dealings  of  the 
parties  are  finally  concluded  and  the  obliga- 
tions of  the  partnership  paid,  and  an  ac- 
counting and  full  settlement  had,  limitation 
does  not  begin  to  run." 

Where  a  demand  is  made  on  the  liquidat- 
ing partners  for  an  accounting  and  settle- 
ment of  the  firm's  business,  but  compliance 
therewith  is  refused,  the  statute  does  not 
begin  to  run  against  the  right  of  the  de- 
fendant to  sue  for  an  accounting  and  settle- 
ment until  the  time  of  such  demand  and 
refusal.  McNair  v.  Ragland,  7  N.  C.  139; 
Patterson  v.  Lilly,  90  N.  C.  82.  And  al- 
though there  has  been  no  actual  refusal  to 
account,  but  some  other  acts  have  been  com- 
mitted which  render  the  relation  between  the 
liquidating  partners  and  their  copartners 
adversary,  the  statute  does  not  begin  to  run 
against  such  an  action  until  the  time  when 
such  act  is  committed.  Rcnchcr  v.  Anderson, 
95  N.  C.  208;  Murray  v.  Penny,  108  N.  C.  324, 
12  S.  E.  967;  Borland's  Appeal,  234  Pa.  St. 
280,  83  Atl.  110;  Howell  v.  Howell,  15  Wis. 
55.  Thus  in  Murray  v.  Penny,  supra,  the 
court  said:  "During  the  existence  of  the 
partnership,  the  partners  mutually  sustain 
the  relation  of  trustee  and  cestui  que  trust. 
Where  there  are  debts  still  due  the  firm,  and 
after  dissolution  one  of  the  partners  is  to 
collect  them,  or  other  circumstances  showing 
that  a  settlement  is  impossible,  the  relation 
of  trust  between  the  partners  may  continue 
till  some  act  puts  them  in  adversary  position 
to  each  other." 

Consequently  where  there  has  been  a  re- 
pudiation of  the  fiduciary  relation  existing 
between  the  partners  engaged  in  winding  up 
the  business  and  their  copartners  or  privies 
by  the  former's  assertion  of  an  ownership 
of  the  firm  property  under  their  control  ex- 
clusive of  the  rights  therein  of  the  copartners, 
the  statute  does  not  begin  to  run  against  the 
right  of  the  cestiiis  que  trust  to  enforce 
an  accounting  and  settlement  until  such  re- 
]nidiation  is  made  known  to  them.  Thomas 
v.  Hurst,  73  Fed.  372;  Roach  v.  CarafTa,  85 
Cal.  436,  25  Pac.  22. 

Where  the  liquidating  partner  in  an  ad- 
justment of  the  rights  of  the  partners  among 
themselves  after  all  the  dealings  of  the  firm 
had  been  closed  paid  to  his  copartners  or  their 
representatives  in  interest  sums  of  money 
alleged  to  be  the  whole  amounts  due  them 
but  which  were  not  accepted  as  such  by  the 
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latter,  it  was  held  tliat  this  was  an  abandon- 
ment of  his  trust  by  tlie  liquidating  partner, 
that  the  claims  of  the  trustee  and  cestuis 
que  trust  thenceforth  were  adverse  and 
that  the  statute  of  limitations  begran  to  run 
against  an  action  between  them  for  an  ac- 
counting and  settlement  from  the  date  of 
such  payment.  Quayle  v.  Guild,  91  111.  378, 
3S4. 

But  it  seems  that  unless  the  trust  relation 
existing  between  the  liquidating  partners 
and  their  copartners  or  privies  has  been 
alandoned  or  repudiated,  the  statute  begins 
to  run  against  the  right  of  the  partners  or 
their  privies  to  sue  for  an  accounting  and 
settlement  between  themselves  as  soon  as  the 
partnership  dealings  have  been  terminated 
and  the  accounts  of  the  firm  with  third  per- 
sons and  the  individual  accounts  of  the  part- 
ners adjusted.  Coudrey  v.  Gilliam,  60  Mo. 
86,  93;  Gilmore  v.  Ham,  142  N.  Y.  1,  36  N.  E. 
826,  40  Am.  St.  Rep.  554  j  Foster  v.  Rison,  17 
Grat.   (Va.)  321. 

Thus  in  the  case  last  cited  the  court  said: 
^'The  code  provides  that  an  action  by  ou«* 
partner  against  Uis  copartner,  for  a  settle- 
ment of  the  partnership  accounts,  may  be 
brought  until  the  expiration  of  five  years 
from  a  cessation  of  the  dealings  in  which 
they  are  interested  together,  but  not  after. 
The  time  prescribed  by  the  statute  does  not 
begin  to  run  as  to  any  of  the  partnership 
dealings  until  there  has  been  a  cessation  of 
all  of  them.  But  what  acts  are  comprehend- 
ed in  the  word  'dealings*  in  the  meaning  of 
the  code,  may  be  a  question  of  some  doubt. 
Is  the  word  confined  to  the  active  operations 
of  the  partnership  during  its  continuance, 
or  does  it  embrace  also  any  act  done  after 

Ir 

its  dissolution  in  winding  it  up;  such  as 
the  collection  or  payment  of  outstanding 
debts  due  to  or  by  the  firm,  and  even  good 
debts  due  to  the  firm,  outstanding  when  the 
suit  is  brought?  I  think  the  word  should 
be  construed  in  the  latter  and  extended  sense; 
otherwise  no  action  or  suit  could  be  brought 
for  a  settlement  of  a  partnership  account 
after  the  lapse  of  five  years  from  the  dissolu- 
tion of  the  partnership,  although  its  business 
may  not  have  been  wound  up  for  a  long  time 
thereafter." 

When  the  winding-up  of  the  firm  has  not 
l)een  completed  within  a  reasonable  time 
after  the  dissolution,  the  statute  of  limita- 
tions begins  to  run  in  favor  of  the  liquidat- 
ing partners  against  the  right  of  their 
copartners  to  sue  for  an  accounting  and 
settlement  at  the  expiration  of  such  rea- 
sonable time.  Gray  v.  Green,  125  N.  Y. 
203,  206,  26  X.  E.  253,  reversing  53  Hun  637, 
fi  N.  Y.  S.  451:  Gilmore  v.  Plam,  142  N.  Y. 
1.  36  N*.  E.  826,  40  Am.  St.  Rep.  554;  Gray 
v.  Kerr,  46  Ohio  St.  652,  655,  23  N.  E.  136. 

Therefore  although  there  has  been  no  ac- 
<*ounting    between    the    partners    the    statute 


does  not  begin  to  run  against  an  action  be- 
tween the  partners  for  an  accounting  and 
settlement  until  a  sufficient  time  has  elapsed 
since  the  dissolution  to  raise  the  presumption 
that  the  partnership  dealings  and  accounts 
have  been  closed  and  a  balance  struck. 
Prentice  v.  Elliott,  72  Ga.  154;  Coudrey  v. 
Gilliam,  60  Mo.  86.  Thus  in  the  case  first 
cited,  supra^  the  court  said:  "After  tlie 
dissolution  of  a  partnership,  the  statute  of 
limitations  would  not  begin  to  run  in  favor 
of  one  partner  and  against  another  until  the 
partnersliip  afl'airs,  as  to  debtors  and  cred- 
itors of  the  partnership,  had  been  wound  up 
and  settled,  or,  at  least,  a  eulBcient  time  had 
elapsed  since  the  dissolution  to  raise  the 
presumption   that  such  was  the  fact." 

Where  in  an  action  brought  to  dissolve  a 
partnership  and  for  an  accounting  and  settle- 
ment between  the  partners  certain  property 
of  the  firm  was  ordered  to  be  sold  and  the 
proceeds  paid  to  one  of  the  partners  to  whom 
the  firm  was  found  to  be  indebted,  and  it 
was  decreed  that  for  any  deficit*  that  raight 
remain  a  personal  judgment  should  be  en- 
tered against  his  copartners,  it  was  held 
that  the  statute  of  limitations  did  not  begin 
to  run  in  favor  of  the  copartners  until  such 
deficit  had  been  ascertained  and  a  judgment 
entered  therefor.  White  v.  Conway,  66  Cal. 
383.  5  Pac.  672. 

Where  under  an  agreement  entered  into 
soon  after  the  dissolution  of  a  firm  the  part- 
ners committed  the  duty  of  settling  the 
partner.ship  afl'airs  to  a  third  person  and 
agreed  to  abide  by  his  decision,  it  was  held 
that  the  statute  of  limitations  began  to  run 
against  an  action  between  the  partners  for 
an  accounting  and  settlement  after  the  ex- 
piration of  a  reasonable  time  following  the 
submission  of  the  matter  to  such  third  per- 
son within  which  to  perform  the  duty  im- 
posed where  the  business  on  hand  was  not 
completed  by  him,  or  on  the  repudiation  of 
the  agreement  by  one  of  the  partners. 
Murray  v.  Penny,  108  N.  C.  324,  12  S.  E. 
057,  wherein  the  court  said:  "For  coneedin? 
that  such  an  agreement  was  valid  to  bar  the 
running  of  the  statute,  it  was  not  so  for  an 
unlimited  period.  It  could  only  be  a  waiver 
for  such  time  as  was  reasonable  for  the 
statement  to  be  made  out  by  W.,  or  until  the 
agreement  was  repudiated  by  one  of  the  par- 
ties, when  their  position  would  again  become 
antagonistic  and  the  statute  would  begin  to 
run." 


Waiver  of  or  Substitute  for  IdquUlation. 

No   SEm.E.\IENT   Attemptkd. 

It  seems  to  be  the  general  rule  that  the 
statute  begins  to  run  against  an  action 
between  partners  'immediately  on  the  dissolu- 
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tion  of  the  firm  where  at  the  time  of  the 
dissolution  everything  relating  to  the  part- 
nership is  closed  and  treated  as  settled,  and 
no  attempt  is  made  thereafter  by  the  part- 
ners or  their  representatives  in  interest  to 
arrange  a  settlement  among  themselves.  Wat- 
son V.  Woodman,  L.  R.  20  Eq.  (Eng.)  721^  45 
L.  J.  Ch.  57,  24  W.  R.  47 ;  McFadden  v.  Stew- 
art, 11  Grant  Ch.  (U.  C.)  272;  Storm  v. 
Cumberland,  18  Grant  Ch.  (U.  C.)  245;  Ad- 
ams V.  Taylor,  14  Ark.  62,  67;  Reynolds  v. 
Reynolds,  186  111.  App.  397 ;  Wilhelm  v.  Cay- 
lor,  32  Md.  151;  Currier  v.  Studley,  159 
Mass.  17,  33  N.  E.  709;  Sterling  v.  Chapin, 
102  App.  Div.  589,  92  N.  Y.  S.  904;  Hutchison 
V.  Sperry,  158  App.  Div.  704,  143  N.  Y.  S. 
876.  reversing  79  Misc.  523,  140  N.  Y.  S. 
220;  Murray  v.  Penny,  108  N.  C.  324,  12  S. 
E.  957;  Jones  v.  Jones,  10  Ohio  Cir.  Dec.  71, 
73,  18  Ohio  Cir.  Ct.  260;  Gray  v.  Kerr,  46 
Ohio  St.  652,  23  N.  E.  136;  Borland's  Appeal, 
234  Pa.  St.  280,  83  Atl.  110;  Allen  v.  Woon- 
socket  Co.  11  R.  I.  288.  See  also  Haynes  v. 
Short,  88  Ala.  562,  7  So.  157.  Compare  Mil- 
ler V.  Miller,  L.  R.  8  Eq.  (Eng.)  499. 

Thus  in  Wilhelm  v.  Caylor,  supra,  the 
court  said:  "The  bill  discloses  nothing  on  its 
face  to  show  that  there  was  any  dealing  or 
transaction  between  the  partners  themselves 
after  dissolution,  or  as  between  the  partners, 
or  either  of  them,  and  third  persons,  on  ac- 
count of  the  partnership,  after  the  [date  of 
the  agreement  to  dissolve  the  firm] ;  nor  does 
the  bill  allege  anything  to  show  why  so  much 
time  was  allowed  to  elapse  before  it  was 
filed."  The  court  said:  "After  all  dealings 
have  ceased,  and  matters  closed  as  between 
the  partnership  and  third  persons,  why  sliould 
there  be  any  greater  delay  in  settling  the 
account  as  between  the  partners  than  is  al- 
lowed in  other  cases  of  account?  It  is  equal- 
'  ly  within  the  policy  of  the  statute,  and  there 
is  no  reason  why  a  court  of  equity,  which  is 
always  averse  to  delay,  should  extend  the 
time  in  such  case  beyond  the  period  pre- 
scribed by  the  legislature  for  bringing  an 
action  of  account." 

In  Currier  v.  Studley,  159  Mass.  17,  33  N. 
E.  709,  it  was  said :  ^'Although  there  was  no 
I  formal  settlement  of  the  accounts  between 
tlie  partners,  the  report  states  that  the  de- 
termination of  the  matter  in  suit  will  settle 
the  partnership  aiTairs,  and  it  fairly  appears 
that  for  nearly  seventeen  years  from  the 
close  of  the  partnership  business  in  April, 
1873,  until  the  last  part  of  1889,  everything 
^else  relating  to  the  partnership  had  been 
closed  and  treated  as  settled,  and  there  had 
been  no  attempt  by  the  plaintiff  to  have  this 
seat  disposed  of  or  accounted  for  as  a  part 
of  the  firm's  assets.  It  is  well  settled  that 
suits  between  partners  to  obtain  an  account 
and  settlement  of  the  affairs  of  the  partner- 
ship are  subject  to  the  statute  of  limitations. 


It  is  a  general  rule  in  such  cases  that,  in 
the  absence  of  an  express  contract  in  regard 
to  the  matter,  or  of  conduct  of  the  parties 
which  works  an  extension  of  the  time  for 
bringing  a  suit,  the  statute  be^'iiis  to  run  at 
the  date  of  the  dissolution.  This  is  estabr 
lished  in  England  as  well  as  in  Massachusetts 
and  in  most  of  the  other  American  states." 

In  Murray  v.  Penny,  108  N.  C.  324,  12  S, 
E  957,  the  court  said :  "Unless  there  is  some 
agreement,  express  or  implied,  fixing  a  period 
for  accounting  beyond  the  time  of  dissolu- 
tion, or  circumstances  that  render  an  ac- 
counting impossible,  the  statute  begins  to 
run  from  the  time  the  partnership  is  in  fact 
dissolved." 

Apparently  where  it  does  not  appear  that 
anything  remains  to  be  done  after  the  dis- 
solution of  the  firm  other  than  the  adjust- 
ment of  accounts  between  the  partners  the 
running  of  the  statute  dates  from  the  disso- 
lution. Hellenbrand  v.  Bates,  56  S.  W.  418, 
2?  Ky.  L.  Rep.  1759,  wherein  ther  court  said: 
"The  pleadings  of  appellant  show  that  the 
partnership  was  entered  into  in  1888  and  dis- 
solved during  the  same  year,  and  this  action 
was  instituted  February  6,  1895.  The  court 
below  in  the  opinion  filed  held  that  the  ac- 
tion was  barred  by  the  statute,  and  denied  to 
plaintiff  any  relief,  and  from  that  judgment 
appellant  has  appealed.  The  appellant  has 
not  indicated  in  what  respect  the  court  be- 
low was  in  error,  and  we  fail  to  perceive 
any  error  prejudicial  to  the  substantial  rights 
of  the  appellant." 

Therefore  where  there  has  been  no  attempt 
to  arrange  a  settlement  among  the  partners 
within  the  statutory  period  following  the 
dissolution,  at  which  time  the  partnersliip 
affairs  are  closed  and  nothing  remains  to  be 
done  but  to  account  between  the  partners, 
the  right  as  between  the  partners  to  sue  for 
an  accounting  and  settlement  is  barred. 
Pierce  v.  McClellan,  93  111.  245,  247;  King 
V.  Wartelle,  14  La.  Ann.  750;  Eddy  v.  Fogg, 
192  Mass.  543,  78  N.  E.  549;  Cowart  v.  Per- 
rine,  18  N.  J.  Eq.  454;  Fellowes  v.  Johnson, 
91  App.  Div.  611,  86  N.  Y.  S.  436;  Weisman 
v.  Smith,  59  N.  C.  124,  130;  Jones  v.  Jones, 
10  Ohio  Cir.  Dec.  71,  73,  18  Ohio  Cir.  Ct. 
260;  Guldin  v.  Lorah,  141  Pa.  St.  100,  21 
Atl.  504;  McBrayer  v.  Mills,  62  S.  C.  36, 
39  S.  E.  788. 

Thus  in  King  v.  Wartelle,  supra,  the  court 
said:  "The  defendant  pleads  the  prescrip- 
tion of  ten  years  to  this  action;  and  the 
plea,  in  our  opinion,  is  well  taken.  The  part- 
nership was  dissolved  more  than  ten  years 
previous  to  the  institution  of  the  suit;  and 
the  action  of  one  of  the  partners,  or  his  rep- 
resentatives, against  the  other  partner,  for 
an  account,  and  for  the  balance  resulting 
from  such  an  account,  is  a  personal  action,, 
which  is  prescribed  in  ten  years." 
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In  Fellowes  v.  Johnson,  91  App.  Div.  611, 
86  N.  Y.  S.  436,  it  was  said:  **Tlie  action 
of  both  parties  would  seem  to  indicate  that 
the  partnership  affairs  were  finally  settled 
and  adjusted  at  the  time  of  the  dissolution. 
If  this  be  true,  then  whatever  riglits,  if  any, 
the  plaintiff  had,  must  be  determined  as  of 
that  date,  and  the  enforcement  of  which  at 
this  time  is  barred  by  the  statute  of  limita- 
tions  pleaded  by  defendant." 

In  McBrayer  v.  Mills,  62  S.  C.  36,  30  S. 
K.  788,  it  was  said:  ''The  main  question  in 
this  case  is  whether  the  circuit  court  erred  in 
sustaining  the  master  in  finding  as  matter 
of  law  that  all  items  in  defendant*8  accounts 
on  account  by  the  partnership  matters  of 
M.  &  McB.  previous  to  the  death  of  H.  I. 
^IcB.  are  barred  by  the  statute  of  limitations. 
We  do  not  think  that  the  court  erred  in  this. 
McB.  died  in  December,  1891,  and  this  worked 
a  dissolution  of  the  partnership,  even  if  the 
partnership  was  not  practically  dissolved  in 
•January,  1884,  when  M.  &  McB.  sold  out  their 
stock  and  ceased  to  do  business.  Tbe  action 
was  not  commenced  until  November  13,  1899, 
nearly  eight  years  after  McB.'s  death.'' 

Voluntary  Settlement. 

Where  after  a  voluntary  settlement  among 
the  partners  effecting,  a  dissolution  one  or 
more  of  tnem  or  their  privies,  because  of 
dissatisfaction  with  tbe  result  of  the  set- 
tlement or  for  other  reasons,  sue  at  law  for 
nil  accounting  and  settlement  of  the  partner- 
ship affairs,  the  statute  begins  to  run  against 
such  an  action  on  the  date  of  the  dissolution. 
Ilichardson  v.  Gregory,  27  111.  App.  621,  a/- 
iirmed  126  111.  166,  IS  N.  E.  777;  Morris  v. 
Xunn,  79  Tex.  125,  15  S.  \V.  220;  Boggs  v. 
Johnson,   26   W.   Va.   821. 

Thus  in  the  case  first  cited,  speaking  with 
reference  to  the  time  of  the  dissolution  of  a 
firm,  the  court  said:  "It  appears  plain  that 
tlic  business  of  the  partnership  ceased  as  far 
back  as  1877  by  mutual  consent.  Although 
there  was  no  express  agreement  that  the 
partnership  should  be  dissolved,  it  appears 
perfectly  plain  that  it  was  dissolved  by  tacit 
consent  and  acquiescence,  long  prior  to  the 
attempted  settlement  in  May,  1878.  At  that 
time  the  entire  known  assets  were  divided, 
and  each  one  took  what  at  the  time  was  con- 
sidered to  be  his  share  according  to  the  part- 
nership agreement.  It  is  true  that  the  ap- 
pellant claims  there  were  large  errors  in  the 
figuring  by  which  the  basis  of  the  division 
of  assets  was  arrived  at.  But  certainly  the 
business  of  the  firm  to  all  intents  and  pur- 
poses had  been  dissolved  in  accordance  with 
the  terms  of  the  agreement  'bj'  mutual  con- 
sent.'"  The  court  said:  "The  statute  of 
limitations  begins  to  run  from  the  termina- 
tion of  the  partnership  in  actions  of  account 
or  bills  in  chancery  to  settle  partnerships." 


It  appears,  therefore,  that  where  the  period 
of  the  statute  of  limitations  has  run  since 
the  dissolution  of  a  firm,  coincident  with  a 
voluntary  settlement  arranged  between  the 
partners  an  action  for  an  accounting  and  set- 
tlement between  them  is  barred.  Bispham  v. 
Price,  15  How.  162,  178,  14  U.  S.  (L.  ed.) 
644;  Wood  v.  Fox,  1  A.  K.  Marsh.  (Ky.)  431: 
Parker's  Succession,  17  La.  Ann.  28;  Boggs 
V.  Johnson,  26  W.  Va.  821. 

Thus  in  the  case  first  cited,  the  court  said: 
"The  nature  of  this  settlement  and  the  mo- 
tives presented  in  the  correspondence  con- 
cerning it,  would  render  it  impossible  for  the 
court  to  modify  one  portion,  and  to  leave 
the  rest  in  force.  It  was  presented  to  B. 
as  a  settlement  made  on  liberal  principles, 
with  the  option  to  accept  it  as  it  was  or  to 
reject  it  altogether.  Without  the  benefit  of 
the  information  and  assistance  that  A.  and 
E.  might  give,  after  so  long  an  acquiescence, 
the  case  must  be  brought  clearly  within 
the  limits  in  which  courts  of  equity  arc 
accustomed  to  interfere,  to  justify  such  a 
decree.  This  has  not  been  done.  But  if 
we  could  doubt  upon  the  intrinsic  equities 
of  the  parties,  the  statute  of  limitations  af- 
fords a  conclusive  answer  to  the  bill.  The 
bill  and  the  answer  agree  that  this  item  of 
the  account  was  ascertained  and  stated,  and 
that  all  the  liabilities  of  the  firm  were  prae* 
tically  adjusted  by  this  settlement.  The 
amount  of  the  liability  of  B.  was  credited 
to  him,  and  he  received  the  'absolutions'  of 
Archer,  from  all  further  claim," 

This  seems  to  be  the  rule  notwithstanding 
it  is  apparent  that  at  the  time  of  the  settte- 
ment  there  re'mained  a  considerable  number 
of  debts  due  to  the  firm  which  were  at  that 
time  apportioned  among  the  partners  ac- 
cording  to  their  interests  in  the  firm,  and  a 
small  number  of  debts  for  which  no  provi- 
sion In  the  settlement  had  been  made  and 
which  apparently  were  omitted  through  in- 
advertence. Boggs  v.  Johnson,  26  W.  Va. 
821. 

Furthermore  where  there  has  been  a  dis- 
solution of  a  firm  and  a  settlement  of  the 
partnership  affairs  except  that  there  remain 
certain  accounts  with  third  persons  which  • 
are  regarded  as  worthless,  the  statute  of  limi- 
tations begins  to  run  from  the  date  of  the 
settlement  (dissolution)  against  an  action  be- 
tvNeen  the  partners  for  an  accounting  and 
settlement  notwithstanding  some  of  the  sup- 
posed worthless  accounts  are  later  collected 
by  one  of  the  partners.  Mellish  v.  McMahun. 
64  Hun  638  mem.  19  K.  Y.  S.  455. 

The  reported  case  holds  that  after  a  vol- 
untary settlement  of  the  firm's  affairs  re- 
sulting in  a  dissolution  the  statute  b^ins 
to  run  against  an  action  between  the  part- 
ners for  an  accounting  and  settlement  from 
the  date  of  the  dissolution  notwithstanding 
property  of  the  firm  shipped  by  the  liquidat- 
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iiig -partner  to  his  copartners  at  the  direction 
-of  the  latter  at  the  time  of  the  dissolution  of 
the  firm  is  lost  in  transit  and  for  such  loss 
no  indemnity  is  paid  by  the  railroad  company 
until  shortly  before  the  period  of  the  stat- 
ute has  expired  and  on  its  receipt  is  credi- 
ted to  the  defunct  partnership  by  the  liqui- 
dating partner. 

However,  where  a  member  of  a  firm  became 
insane  and  on  the  assumption  that  this  af- 
fected a  dissolution  of  the  partnership  a 
•settlement  of  the  business  was  subsequently 
arranged,  it  was  held  on  the  recovery  of  the 
partner  from  his  insanity  that  he  was  not 
bound  by  the  settlement  in  which  lie  took  no 
part,  and  that  the  statute  did  not  begin  to 
run  against  his  right  to  sue  for  an  account- 
ing and  settlement  at  the  date  of  tli£  disso- 
lution BO  as  to  bar  his  right  of  action  at 
the  expiration  of  the  statutory  period.  Kay- 
niond  V.  Vaughn,  128  III.  256,  21  N.  E.  566, 
15  Am.  St.  Rep.  112,  4  L.K.A.  440,  wherein 
the  court  said:  "To  hold  a  claim  barred  by 
.a  proceeding  in  which  it  was  in  no  wise  in- 
volved, and  of  which  the  party  to  be  estopped 
had  no  kind  of  notice,  would  be  to  subvert 
and  trample  upon  some  of  the  most  essential 
fundamental  principles  upon  which  the  doc- 
trine of  the  conclusiveness  of  judgments  and 
decrees  is  based,  because  appellee  never  had 
h'w  day  in  court  as  to  this  claim.  We  are 
of  opinion  that  the  transaction  between  the 
parties,  in  May,  1879,  at  Philadelphia,  falls 
entirely  short  of  a  settlement  of  the  claim 
SD  as  to  bar  appellee's  right  to  an  account- 
ing." 

CompleUon  of  Liquidation. 

Balance  Ascertained. 

Where  after  the  dissolution  of  a  firm  all 
of  the  partnership  dealings  are  completed 
and  a  balance  is  ascertained  but  no  account- 
ing and  settlement  are  had  between  the  part- 
ners, the  statute  begins  to  run  from  the  time 
ivhen  such  balance  is  determined.  Whitley 
V.  Lowe,  2  De.  G.  &  J.  704,  4  Jur.  N.  S.  815, 
G  W.  R.  810,  552,  44  Eng.  Rep.'  (Reprint.) 
1163,  aglitning  25.  Beav.  421,  63  Eng.  Rep. 
(Reprint.)  607;  Xoyes  v.  Crawley,  10  Ch. 
D.  (Eng.)  31,  30,  48  L.  J.  Ch.  112,  30  L.  T. 
X.  S.  267,  27  W.  R.  109;  Cotton  v.  Mitchell, 
3  Out,  421;  HoUoway  v.  Turner,  61  Md.  217, 
223;  Matthews  v.  Adams  (Md.)  33  Atl.  645; 
Near  v.  Lowe,  40  Mich.  482,  13  N.  W.  825; 
Tutt  V.  Cloney,  62  Mo.  116. 

Thus  in  Holloway  v.  Turner,  supra,  the 
court  said:  "The  plea  of  limitations  can- 
not avail  against  this  claim  of  one  partner 
for  money  paid  in  behalf  of  the  6rm.  After 
an  account  is  settled  between  partners,  and 
a  balance  ascertained,  a  right  to  sue  arises, 
and  from  that  time  the  statute  begins  to 
run." 


In  Matthews  v.  Adams  (Md.)  33  Atl.  645, 
it  was  said:  **.So  far  as  the  statute  of  limi- 
tations relied  upon  by  the  appellant  is  con- 
cerned, we  need  only  say  that  it  cannot  avail 
him  here.  The  statute  does  not  begin  to  run 
until  an  account  has  been  settled  betwoon 
the  partners,  and  a  balance  ascertained,  wIkmi 
a  right  to  sue  arises." 

Furthermore  when  after  the  dissolution  of 
a  firm  and  the  adjustment  of  the  partner- 
ship affairs  there  has  been  an  account  stated 
between  the  partners,  as  to  the  items  of  that 
stated  account  the  statute  begins  to  run  from 
the  date  of  the  statement.  Hendy  v.  March. 
75  Cal.  666,  17  Pac.  702;  Lendholm  v.  Bailey, 
16  Colo.  App.  100,  64  Pac.  586;  Coudrey  v. 
Gilliam,  60  Mo.  86,  93;  Atwater  v.  Fowler. 
1  Edw.  (X.  Y.)  417;  Herron  v.  Hcrron,  64 
Pa.  Super.  Ct.  560,  575;  Boggs  v.  Johnson, 
26  W.  Va.  821.  Thus  in  Hendy  v.  March. 
supra,  it  was  said:  "The  statute  of  limi- 
tations did  not  begin  to  run  until  the  affairs 
were  wound  up  and  the  balance  due  agreed 
upon  between  the  parties,  which  was  the 
result  of  the  account  stated." 

In  Lendholm  v.  Bailey,  16  Colo.  App.  190, 
64  Pac.  586,  the  court  said:  "Under  these 
authorities  it  is  verv  clear  there  was  an  end 
put  to  the  business,  and  that  the  partnership 
was  dissolved.  It  is  not  true  that  the  holding 
of  the  fifty-five  head  of  cattle  operated  to 
continue  the  concern  and  prevent  the  disso- 
lution. It  has  been  well  adjudged  that  the 
holding  and  sale  of  specific  articles  in  no 
manner  tends  to  revive  a  cause  of  action 
which  has  been  barred  because  of  a  dissolu- 
tion, neither  does  it  tend  to  continue  tlie 
concern.  .  .  .  Even  if  these  principles 
were  not  true,  and  there  are  none  to  the 
contrary,  it  would  still  be  certain  that  the 
statute  would  start  to  run  from  the  time  an 
account  was  stated  between  the  parties.  If 
the  letter  of  January  10,  1888,  is  not  n  state- 
ment of  an  account  as  between  the  members 
of  the  firm,  none  was  ever  made  out  and 
sent.  It  is  quite  true  the  letter  doef  not 
take  the  form  of  a  merchandise  account  with 
debits  on  one  side  and  credits  on  the  other 
in  Ihe  regular  bookkeeping  form,  but  in  truth 
and  in  fact  it  is  an  absolutely  accurate  and 
complete  statement  of  the  accounts  between 
the  partners  and  of  the  indebtedness  which 
the  firm  owed  and  its  credits,  and  of  what 
was  due  from  one  partner  to  the  other  upon 
the  winding  up  of  the  copartnership  affairs. 
Under  these  circumstances  it  was  an  account 
stated  Wtween  them  which  starts  the  running 
of  the  statute." 

Balance  X^ot  Ascertained. 

It  appears  to  be  the  rule  if  all  the  part- 
nership alTairs  have  been  wound  up  but  there 
has  been  no  balance  struck  between  the  part- 
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ners,  the  statute  begins  to  run  against  an 
action  between  them  for  an  accounting  and 
settlement  from  the  last  known  item  of  debit 
or  credit  or  other  like  partnership  transac- 
tion from  which  a  promise  on  the  part  of  the 
partners  to  pay  any  balance  that  might  have 
been  foimd  to  be  due  to  the  individual  mem- 
bers on  a  final  settlement  of  the  business  may 
be  implied.  Brewer  v.  Browne,  68  Ala.  210; 
Wells  V.  Brow^n,  83  Ala.  161,  3  So.  439; 
Haynes  v.  Short,  88  Ala.  562,  7  So.  157; 
McClung  V.  Capehart,  24  Minn.  17;  Bluntzer 
V.  Hirsch,  32  Tex.- Civ.  App.  585,  75  S.  W. 
326. 

Thus  in  Wells  v.  Brown,  supra,  it  was  said: 
"The  bill  is  one  for  the  settlement  of  a  dis- 
solved copartnership,  filed  against  the  sur- 
viving partner  by  the  personal  representative 
of  the  deceased  partner.  Such  a  suit  is 
barred  in  equity  unless  commenced  within 
six  years  of  the  last  item  of  debit  or  credit, 
or  other  like  partnership  transaction,  on  an 
account  between  the  partners,  from  which  a 
promise  on  the  part  of  the  defendant  may 
be  implied  to  pay  any  balance  that  might 
be  due  by  him  on  final  settlement." 

In  Haynes  v.  Short,  88  Ala.  562,  7  So. 
157,  it  was  held  that  "the  partnership  hav- 
ing thus  continued  until  1884  or  1885,  a  bill 
for  its  settlement  is  timely,  if  filed  within 
six  years  from  the  actual  dissolution,  or 
credit  or  other  like  partnership  transaction 
on  account  between  tlie  partners,  from  which 
a  promise  on  the  part  of  the  defendant  to 
pay  the  balance  found  against  him  on  final 
settlement  may  be  implied." 

In  McClung  v.  Capehart,  24  Minn.  17,  the 
court  said:  "Where  after  the  dissolution, 
the  partners  continue  closing  the  business, 
receiving  and  disbursing  moneys,  a  cause 
of  action  for  an  accounting  of  all  their  trans- 
actions accrues  at  the  date  of  the  last  item 
in  such  transactions,  and  the  statute  then 
begins  to  run." 

Therefore  if  there  is  one  item  of  a  part- 
nership account  within  the  statutory  period 
an  action  for  an  account  and  settlement 
between  the  partners  may  be  maintained.  Can- 
non V.  Copeland,  43  Ala.  201 ;  Dugger  v.  Tut- 
\viler,  129  Ala.  258,  30  So.  1 ;  Todd  v.  Raffer- 
ty,  30  X.  J.  Eq.  254,  affirmed  34  N.  J.  Eq. 
552;  Mills  V.  Carrier,  30  S.  C.  617,  9  S.  E. 
350,  741:  Coalter  v.  Coalter,  1  Rob.  (Va.) 
85,  90;  Jordan  v.  Miller,  75  Va.  442,  449; 
Sandy  v.  Randall,  20  W.  Va.  244;  Smith  ▼. 
Zumbro,  41  W.  Va.  623,  035,  24  S.  E.  053. 

Thus  in  Dugger  v.  Tutwiler,  supra,  the 
court  said:  "Whether  there  were  not  some 
of  the  items  of  plaintiff's  account  barred  by 
the  statute — ^a  question  we  need  not  now 
decide — it  is  certain  from  what  has  appeared, 
that  they  were  not  all  barred  at  the  time 
the  bill  was  filed,  and  not  so  appearing  on  the 
face  of  the  bill,  the  question  of  the  bar  of 


the  statute  could  not  properly  be  raised  on. 
demurrer." 

In  Mills  V.  Carrier,  30  S.  C.  617,  9  S.  K 
350,  it  was  held  that  a  balance  due  on  an  ac- 
counting between  partners  "was  not  barred 
by  the  statute  of  limitations,  as  there  were 
mutual  dealings  and  accounts  between  the 
parties,  involving  several  matters,  and  this 
action  was  commenced  within  six  years  from 
the  date  of  the  last  item  -in  these  mutual 
accounts." 

In  Coalter  v.  Coalter,  1  Rob.  (Va.)  85,  99, 
the  court  said:  "It  is  hardily  necessary  to 
remark,  that  according  to  this  opinion,  to 
subject  a  suit  for  the  settlement  of  partner- 
ship accounts  to  the  bar  of  the  statute,  it 
must  not  only  appear  that  the  partnership 
has  ce^ed  more  than  five  years,  but  that 
there  were  no  valid  claims  of  debit  or  credit 
against  or  in  favor  of  the  partnership,  paid 
or  received,  or  outstanding,  within  that  time. 
For,  as  any  such  claim  paid  or  received  by 
either  partner  would  form  an  item  in  the  ac- 
count between  them,  thAt  [fact]  might  pro- 
tect the  claim  on  the  account  from  the  bar 
of  the  statute,  on  the  principle  applicable  to 
mutual  accounts,  whatever  may  be  the  sub- 
ject of  such  accounts,  or  whatever  the  voca- 
tion of  the  parties." 

In  Sandy  v.  Randall,  20  W,  Va.  244.  it 
was  said:  "This  we  regard  as  the  correct 
interpretation,  and  the  necessary  conclusiion 
from  it  is,  that  in  order  to  subject  the  suit 
to  the  bar  of  the  statute,  it  must  not  onlv 
appear  that  there  has  been  a  dissolution  of 
the  partnership  more  than  five  years  beforc- 
the  institution  of  the  suit,  but  that  there 
were  no  valid  claims  of  debit  or  credit  against 
or  in  favor  of  the  firm,  paid  or  received,  or 
outstanding  within  that  time.  For  any  claim 
outstanding  paid  or  collected  by  either  part- 
ner would  form  an  item  in  the  account  be- 
tween them  and  take  the  case  cot  of  the 
bar  of  the  statute." 

Furthermore  it  has  been  held  that  the 
accounts  between  partners  being  mutual  ac- 
counts if  there  is  one  item  on  either  side 
thereof  within  the  statutory  period  the  whole 
account  is  taken  out  of  the  operation  of  the 
statute.  Bradford  v.  Spyker,  32  Ala.  134; 
Somerville  v.  Missouri  Glass  Co.  144  Mo. 
App.  463,  129  S.  W.  474;  Todd  v.  Rafferty. 
30  N.  J.  Eq.  254,  affii-med  34  N.  J.  Eq.  552. 

Thus  in  Bradford  v.  Spyker,  supra,  the 
court  said:  "But,  notwithstanding  the  ac- 
counts between  partners  do  not  come  within 
the  exception  applying  to  the  trade  of  mer- 
chandise between  merchant  and  merchant, 
their  accounts  are  mutual  accounts,  unless  the 
items  are  all  on  one  side.  Wliere  there  are 
mutual  accounts  between  two  persons,  wheth- 
er merchants  or  not,  and  there  is  an  item 
within  the  period  of  limitation,  the  whole  ac- 
count will  be  taken  out  of  the  statute.     .    .    . 
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The  same  principle  would  apply,  where,  after 
dissolution,  both  partners  participate  in  the 
-close  of  its  affairs,  and  tliere  are  consequent- 
ly debits  and  credits  on  both  sides.*' 

Nevertheless  it  has  been  held  that  the  fact 
-of  one  or  more  items  of  a  partnership  ac- 
count being  within  the  period  of  the  statute 
of  limitations  does  not  save  the  whole  ac-* 
<;ount  from  the  operation »  of  the  statute 
against  the  right  as  between  the  partners  to 
nue  for  an  accounting  and  settlement  of  the 
partnership  business  after  the  firm's  dissolu- 
tion. Landsdale  v.  Brashes  r,  3  T.  B.  Hon. 
( Ky. )  330,  wherein  the  court  said :  "It  is  ad- 
mitted by  those  [English]  authorities,  that  in 
any  case  brought  on  an  open  account,  whether 
between  merchant  and  merchant,  or  between 
other  persons,  if  there  be  a  few  or  the  last 
item  of  an  account  within  the  six  years  of 
their  statute,  the  whole  account  is  excepted 
from  the  statute,  and  cannot  be  barred  by  it. 
This  forms  a  new  exception  to  the  statute 
not  contained  in  its  letter,  and  wholly  in- 
compatible with  former  decisions  of  this 
court;  but  it  cannot  aid  the  complainant  in 
this  case,  if  correct,  because  there  are  no  ac- 
counts within  the  five  years,  and  still  less 
can  it  aid,  because  it  is  a  broad  exception, 
which  in  a  great  measure  repeals  the  stat- 
ute, and  for  that  reason  it  is  deemed  wholly 
incorrect,  and  untenable." 

However,  if  the  statute  has  run  against  the 
ri«^ht  of  the  partners  to  sue  for  an  accounting 
and  settlement  since  the  last  known  item  of 
account  or  other  partnership  transaction  the 
right  to  a  settlement  is  barred.  Brydges  v. 
:Mitchell,  Gilb.  Eq.  (Eng.)  244.  Tatam  v. 
Williams,  3  Hare  347,  357,  67  Eng.  Rep.  Re- 
print) 416;  Barber  v.  Barber,  18  Ves.  Jr. 
(Eng.)  286;  Stovall  v.  Clay,  108  Ala.  105, 
20  So.  387 ;  Flynn  v.  Scale,  2  Cal.  App.  665, 
669,  84  Pac.  263;  Jenny  v.  Perkins,  17  Mich. 
28,  32;  Prewett  v.  Buckingham,  28  Miss.  92; 
Stout  V.  Seatrook,  30  N.  J.  Eq.  187,  190; 
Todd  V.  Rafferty,  30  X.  J.  Eq.  254,  affirmed 
34  X.  J.  Eq.  552;  Bluntzer  v.  Hirsch,  32  Tex. 
Civ.  App.  685,  75  S.  W.  326;  Smith  v.  Brown, 
44  W.  Va.  342,  362,  30  S.  E.  160.  And  see 
the  reported  case. 

Thus  in  Stovall  v.  Clay,  supra,  the  court 
said:  "After  a  copartnership  has  been  dis- 
solved for  such  a  length  of  time  and  neither 
partner  has  taken  any  steps  to  bring  about 
a  settlement,  for  more  than  six  years  after 
the  last  known  copartnership  transaction, 
it  has  been  long  and  well  settled,  that  the 
right  to  have  an  account  and  settlement  of 
the  copartnership  dealings  is  barred." 

The  declaration  of  a  past  and  present  will- 
ingness to  account  made  by  a  partner  in  his 
answer  to  an  action  for  an  accounting  and 
settlement  instituted  by  a  copartner  after 
the  firm's  dissolution  is  not  sufficient  to  re* 


move  the  bar  of  the  statute  of  limitations 
which  has  run  against  the  rigfit  of  actir-n, 
especially  when  accompanied  by  the  asser- 
tion that  the  balance  on  an  accounting  would 
be  in  the  pleader's  favor;  and  an  admission 
made  in  a  pleading  of  the  occurrence  of  items 
of  account  after  the  commencement  of  a  suit 
for  an  accounting  and  settlement  is  not  suffi- 
cient to  revive  a  right  of  action  for  an  ac- 
counting and  settlement  which  has  been  ef- 
fectually barred.  Bradford  v.  Spyker,  32  Ala. 
134. 

Effect  of  Fraud  or  Mistake. 

Where  a  fraud  is  perpetrated  by  one  part- 
ner on  another  before  the  dissolution  of  the 
firm  and  is  not  discovered  imtil  the  partner- 
ship affairs  are  in  the  course  of  liquidation, 
it  has  been  held  that  the  statute  of  limita- 
tions does  not  begin  to  run  against  an  action 
between  the  partners  for  an  accounting  and 
settlement  until  the  discovery  of  the  fraud. 
Betjemann  v.  Betjemann  (1895)  2  Ch.  (Eng.) 
474,  64  L.  J  Ch.  641,  73  L.  T.  X.  S.  2,  12 
Rep.  455,  44  W.  R.  182;  Campbell  v.  Clark, 
101  Fed.  972,  42  C.  C.  A.  123;  Todd  v.  Raffer- 
ty, 30  X.  J.  Eq.  254,  affirmed  34  X.  J.  Eq.  552. 

And  the  same  has  been  held  where  the  fraud 
is  practiced  after  the  dissolution  and  while 
the  firm's  affairs  are  being  wound  up.  Thom- 
as V.  Hurst,  73  Fed.  372;  Dye  v.  Bowling,  82 
Mo.  App.  587 ;  Townsend  v.  Meyers,  123  X.  Y. 
S.  1075. 

However,  in  such  a  case  the  fraud  must  be 
actual  and  not  constructive.  Thus  in  Farnam 
v.  Brooks,  9  Pick.  (Mass.)  212,  wherein  a  bill 
in  equity  was  filed  to  'have  set  aside  a  vol- 
untary settlement  between  partners  on  the 
ground  of  fraud,  the  court  said:  "To  make 
an  imperfect  statement  which  the  party  be- 
lieves sufficient  to  give  adequate  knowledge, 
being  ready,  if  asked,  to  give  all  further  in- 
formation, is  called  fraud,  constructive  fraud, 
in  certain  relations,  but  there  is  no  case  of 
this  kind  which  will  warrant  us  in  saying 
that  the  statute  of  limitations  should  not  be 
applied  to  it.  Having  examined  with  great 
care  all  the  authorities  cited  upon  this  point, 
I  think  I  may  venture  to  aQirm,  that  there 
M  scarcely  one  decision  of  a  court  of  chancery 
which  goes  to  reject  the  statute  of  limitations 
a^  a  bar,  except  where  actual  fraud  has  been 
committed." 

But  if  the  fraud  is  discovered  more  than  the 
statutory  period  before  the  commencement  of 
the  suit  for  an  accounting  and>  settlement  the 
suit  is  barred.  Farman  v.  Brooks,  9  Pick. 
(Mass.)    212,  245. 

Furthermore  although  the  fraud  is  not  ac- 
tually discovered,  if  it  was  within  the  means 
of  the  complaining  partner  to  discover  it 
more  than  the  statutory  period  prior  to  the 
commencement  of  the  suit  he  is  charged  with 
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knowledge  tlrereof  since  the  time  when  he 
might  have  acquired  actual  knowledge  there- 
of and  the  suit  is  barred.  Farman  v.  Brooks, 
9  Pick.  (Mass.)  212,  245;  Dow*e  v.  Gaynor, 
]55  Mich.  38,  118  N.  \V.  615,  15  Detroit  Leg. 
X.  897. 

Thus  in  the  case  first  cited  it  was  said: 
*'If  the  aggrieved  party  knew  of  the  fraud 
when  it  was  committed,  or  had  full  possession 
of  the  means  of  detecting  it,  which  is  the 
same  as  knowledge,  neglect  to  bring  forward 
his  complaint  for  more  than  six  years  will 
deprive  him  of  his  remedy,  and  ought  to, 
upon  the  very  principles  and  reasons  on  which 
the  statute  of  limitations  was  enacted." 

The  plea  of  a  mistake  made  by  the  partners 
in  a  voluntary  settlement  arranged  between 
them  after  the  partnership  had  been  dis- 
solved, interposed  to  defeat  the  bar  created 
by  the  statute,  is  not  available  in  a  suit  for 
an  accounting  where  it  appears  that  the  error 
could  have  been  discovered  before  the  bar  of 
the  statute  was  complete  by  the  exercise  of 
ordinary  diligence  by  the  party  pleading  the 
mistake.  Johnston  v.  Freer,  54  Ga.  161; 
Bonney  v.  Stoughton,  122  111.  536,  13  N.  E. 
833,  affirming  18  111.  App.  562. 

However,  in  a  case  wherein  it  appeared  that 
a  partner  retired  from  a  firm  which  was  in- 
debted to  him  because  of  an  erroneous  con- 
viction that  it  wks  insolvent,  a  plea  of  the 
statute  of  limitations  was  overruled  and  an 
accounting  and  settlement  of  the  partnership 
affairs  ordered.  Anderson  v.  Malty,  4  Bro. 
C.  C.  (Eng.)  423,  2  Ves.  Jr.  244,  2  Rev.  Rep. 
206. 


Partnership  Expiring  by  LiniitaUon, 

Where  the  existence  of  a  partnership  is 
limited  to  a  definite  period  of  time,  the  right 
of  a  copartner  to  an  accounting  and  settle- 
ment of  the  partnership  business  has  been 
held  to  accrue  and  the  statute  of  limitations 
to  begin  to  run  osrainst  such  right  at  the  end 
of  a  reasonable  time  after  the  expiration  of 
the  period  for  which  the  firm  is  to  continue. 
West  V.  Russell,  74  Cal.  644,  16  Pac.  302; 
Brew  v.  Hastings,  206  Pa.  St.  155,  55  Atl.  922. 

Thus  in  the  case  first  cited,  supra,  the 
court  said:  "Further,  we  are  of  opinion,  it 
not  appearing  that  the  period  of  eighteen 
months  [the  life  of  the  partnership]  was 
ever  prolonged  by  agreement,  within  a  reason- 
able time  after  the  lapse  of  the  period  of 
eighteen  months  from  his  arrival  in  Cal- 
ifornia, McF.  had  a  right  to  call  on  him  for 
.  an  account,  and  not  having  done  so,  his  ri^jht 
to  proceed  against  McC,  under  the  agreement, 
has  been  long  since  barred  by  lapse  of  time." 

In  the  case  of  a  partnership  the  existence 
of  which  is  limited  to  a  definite  period  of 
time,   if   the   statutory   period   has   kiot   run 


against  the  right  to  sue  for  an  aocoiint- 
ing  and  settlement  between  the  partners  aince 
the  date  on  which  the  firm  relation  by  tlie 
terms  of  the  partnership  agreement  ter- 
minates such  a  suit  is  not  barred,  notwith- 
standing an  attempt  has  been  made  to  exclude 
one  of  the  partners  from  the  firm  and  another 
died  before  that  date.  Beller  v.  Murphy,  139 
Mo.  App.  663,  1^3  S.  W.  1029.  In  that  case 
it  appeared  that  a  member  of  a  firm  which 
had  been  formed  for  the  purpose  of  minlng^ 
certain  land,  leased  the  land  in  question  to 
the  firm  for  the  purpose  stated  for  a  term  of 
years  and  before  the  expiration  of  the  term 
canceled  the  lease.  The  court  said:  '*We 
therefore  conclude  that  this  plaintiff,  upon 
receiving  the  notice  of  forfeiture  from  the 
Murphy s,  had  two  remedies.  He  could  sue  at 
once  for  an  accounting  or  he  could  wait  until 
the  expiration  of  the  ten  years  which  the 
partnership  was  to  continue  and  then  sue. 
Not  having  commenced  his  action  until  after 
the  expiration  of  the  ten  years  the  lease  was 
to  run,  he  has  elected  to  pursue  the  latter 
remedy,  and  hence  the  statute  did  not  begin 
to  run  until  the  lease  had  expired,  which  waa 
on  June  5,  1905." 

If  an  action  for  an  accounting  and  settle- 
ment in  such  a  case  is  commenced  before  the 
termination  of  the  period  for  which  the  firm 
relation  is  to  continue  and  such  suit  is  dis- 
missed, the  commencement  of  that  suit  doc^s 
not  start  the  statute  running  against  a 'sub- 
sequent action  for  an  accounting  and  settle- 
ment prior  to  the  termination  of  the  partner- 
ship period.  Steinbach  v.  Murphy,  143  Mo. 
App.  537,  128  S.  W.  207,  wherein  it  was  said: 
''The  mere  bringing  of  a  suit  which  is  dis- 
missed and  not  prosecuted  to  final  judgment 
is  not  such  an  election  as  will  prevent  the  par- 
ty from  afterward  pursuing  the  other  remedy, 
and  the  doctrine  therein  announced  may  now 
be  said  to  be  the  settled  rule  of  law  in  this 
state  upon  this  question.  This  being  true, 
our  conclusion  is  in  this  case  that  the  nu^re 
bringing  of  the  suit  in  the  state  of  Kansas, 
wluch  was  dismissed  without  being  prosecuted 
to  final  judgment,  was  not  an  election  of 
remedies,  and  did  not  start  the  statute  of 
limitations  to  running,  and,  hence,  this  ac- 
tion is  not  barred  for  that  reason." 

However,  where  by  a  partnersliip  agreement 
the  firm  relation  was  to  continue  for  a  certain 
number  of  years,  and  one  year  after  it.s  in- 
ception the  firm  was  compelled  to  make  an 
assignment  of  its  effects  for  the  benefit  of  its 
creditors,  it  was  held  that  such  an  assignment 
resulted  in  a  dissolution  of  the  firm  and  that 
the  dissolution  liaving  occurred  more  than 
the  statutory  period  before  the  institution  of 
a  suit  against  a  partner  who  was  not  a  liqui- 
dating partner  the  statute  as  to  such  a  suit 
was  a  bar.  McKelvy's  Appeal,  72  Pa.  St. 
409. 
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SuHpension  of  Operation  of  Statute. 

After  the  statute  of  limitations  begins  to 
run  in  favor  of  one  partner  against  the  right 
of  a  copartner  to  an  accounting  and  settle- 
ment of  the  partnership  business,  it  cannot 
be  arrested  by  any  subsequent  disability  un- 
less it  is  expressly  so  ^  provided  by  statute. 
lk>nney  v.  Stoughton,  122  111.  536,  542,  13  N. 
K.  833,  affirming  18  111.  App.  562. 

Therefore  the  death  of  a  partner  subsequent 
to  an  agreed  dissolution  of  the  partnership 
does  not  of  itself  suspend  the  operation  of  the 
statute  of  limitations  against  the  right  of  the 
copartner  to  an  accounting  and  settlement 
of  the  partnership  business  as  against  the 
heirs  of  the  deceased.  Gary  v.  Simmons,  87 
Ala.  524,  528,  6  8o.  416;  Bonney  ▼.  StoUghton, 
122  111.  536,  542,  13  N.  E.  833,  affirmincf  18 
111.  App.  562;  Didier  v.  Davison,  2  Barb.  Ch. 
(N.  Y.)  477,  486;  Boyd  v.  Munro,  32  S.  C. 
249,  10  S.  E.  963. 

But  where  a  partnership  is  dissolved  by  the 
deatli  of  one  of  its  members  the  statute  of 
limitations  does  not  begin  to  run  against  the 
right  of  his  estate  to  sue  for  an  accounting 
and  settlement  until  the  granting  of  letters 
of  administration  thereon.  Gardner  v.  Gum- 
ming, Ga.  Dec.  1,  pt.  1;  McPherson  v.  Swift, 
22  S.  D.  165,  116  N.  W.  76,  133  Am.  St.  Rep. 
007. 

Where  one  partner  on  the  death  of  his  co- 
partner is  appointed  administrator  of  the 
latter's  estate,  the  statute  of  limitations  does 
not  continue  to  run  after  the  granting  of  the 
letters  of  administration  against  his  right  as 
the  surviving  partner  to  interpose  a  personal 
<'Iaim  against  the  intestate's  estate  for  his 
share  of  funds  which  he  had  collected  for 
professional  services  rendered  by  the  firm. 
Sanderson  r.  Sanderson,  17  Fla.  820. 

It  has  been  held  that  a  suit  against  a  liqui- 
dating partner  to  enforce  the  trust  created  in 
the  partnership  property  coming  under  his 
control  after  the  firm's  dissolution  for  the 
purpose  of  winding  up  the  partnership  affairs, 
where  the  liquidating  partner  has  abandoned 
or  repudiated  the  trust,  suspends  the  running 
of  the  statute  of  limitations  against  the  right 
of  his  copartners  tp  an  accounting  and  settle- 
ment of  the  firm's  affairs  while  the  suit  is 
pending.  Home  v.  Ingraham,  125  111.  198, 
16  N.  E.  668,  wherein  it  was  further  held  that 
the  repudiation  of  such  a  trust  and  the  asser- 
tion by  the  liquidating  partner  of  a  claim 
to  the  property  adverse  to  his  copartners 
suspend  the  operation  of  the  statute  until  a 
retraction  is  made  of  the  adverse  claim  and 
the  trust  relation  acknowledged. 

Where  the  interest  of  a  partner  in  a  firm 
composed  of  brothers  was  sold  by  the  sheriff 
and  purchased  by  a  copartner  but  the  evidence 
showed  that  it  continued  to  be  firm  property 
and  was  recognized  as  such  by  the  persons 


concerned,  it  was  held  that  after  the  death 
of  the  partner  whose  interest  had  been  sold 
the  frequent  declarations  of  his  copartner  of 
liability  to  account  to  the  former's  estate  was 
sufficient  to  suspend  the  operation  of  the  stat- 
ute in  favor  of  the  estate  against  an  action 
for  an  accounting  and  settlement  from  the 
surviving  partners.  Shelmire's  Appeal,  70 
Pa.  St.  281. 

It  has  been  held  that  where  the  statute  of 
limitations  has  been  running  against  an  ac- 
tion for  an  accounting  and  settlement  be- 
tween partners  the  assumption  by  one  of 
them  of  the  office  and  duties  of  a  liquidating 
partner  with  the  consent  of  his  copartner 
does  not  toll  the  statute.  <Garret8on  v. 
Brown,  185  Pa,  St.  447,  454,  40  Atl.  233. 

Where  an  action  at  law  has  been  institut- 
ed by  a  partner  for  an  account  of  the  part- 
nership dealings  and  the  plaintiff  has  been 
nonsuited  he  may  sue  in  equity  for  an  ac- 
counting and  settlement  within  one  year 
following  the  nonsuit  during  which  time  the 
statute  of  limitations  is  suspended.  Spear 
v..  Newell,  13  Vt.  288. 

A  statute  of  Illinoia  known  as  section  25 
of  the  limitation  act,  provides  that  where 
during  the  pendency  of  a  suit  the  statutory 
period  has  passed  and  the  plaintiff  is  sub- 
sequently nonsuited,  one  year  shall  be  al- 
lowed from  the  time  of  such  nonsuit  within 
which  to  commence  another  action.  But  the 
provisions  of  this  statute  do  not  apply  to  a 
case  where  a  partner  in  an  action  for  an 
accounting  and  settlement  is  not  nonsuited 
but  a  judgment  is  rendered  against  him  in 
the  action.  Bonney  v.  Stoughton,  122  JU. 
536,  13  N.  E.  833,  affirming  18  111.  App.  562. 

A  partner's  removal  and  continued  absence 
from  the  state  has  by  statute  in  some  juris- 
dictions the  effect  of  suspending  the  opera- 
tion of  the  statute  of  limitations  during  his 
absence  against  the  right  of  a  copartner  to 
sue  for  an  accounting  and  settlement  of  the 
partnership  business.  Gary  v.  Simmons,  87 
Ala.  524,  529,  6  So.  416;  Pierce  v.  :McClellan, 
93  111.  245;  Didier  v.  Davison,  2  Barb.  Gh. 
(N.  Y.)   477,  485. 

And  while  this  statutory  exception  has 
been  held  to  result  only  from  personal  ab- 
sence as  distinguished  from  the  acquisition 
of  a  domicil  elsewhere,  yet  the  averment  of 
a  residence  in  another  state  will  on  demurrer 
be  construed  to  mean  that  the  person  against 
whom  the  exception  is  invoked  has  been  "ab- 
sent" during  the  period  of  such  residence. 
Gary  v.  Simmons,  87  Ala.  524,  529,  0  So.  416. 

The  mere  clandestine  return  of  a  partner 
and  his  continued  residence  in  the  state  for 
a  period  of  a  few  years  during  the  interim 
between  the  dissolution  of  the  firm  and  the 
institution  of  a  suit  for  an  accounting  and 
settlement  under  circumstances  in  which 
with    ordinary    diligence    his    presence   could 
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not  be  known,  is  not  Hufllcient  to  start  the 
(jporation  of  tlip  statute  in  his  favor  from 
the  date  of  the  return.  Didier  v.  Davisoni 
2  Barb.  Ch.    (X.  Y.)    477. 

Under  the  authority  of  the  statutes  of 
Massichusetls  (R.  L.  ch.  202,  §  10,  ch.  173, 
§  4)  it  has  been  held  that  during  two  years 
following  the  death  of  a  partner  within  the 
statutory  period  of  limitation  after  the  firm's 
dissolution  and  the  appointment  of  an  ad- 
ministrator for  his  estate  the  operation  of 
the  statute  of  limitations  against  the  right 
of  the  administrator  or  his  assignee  to  sue 
for  an  accounting  and  settlement  of  the 
partnership  affairs  is  suspended.  McMahon 
V.  Brown,  218  Ma^ns.  23,  106  N.  E.  576. 

A  statute  of  Michigan  (3  Comp.  Laws, 
§  0739)  provides  that  "if  any  person  shall 
fraudulently  conceal  the  cause  of  action  from 
the  know^ledge  of  the  person  entitled  there- 
to, an  action  may  be  commenced  at  any 
time  within  two  years  after  the  person  who 
i^  entitled  to  bring  the  same  shall  discover 
that  he  has  such  an  action."  The  right  as 
between  alleged  partners  to  an  action  for'  an 
accounting  and  settlement  of  the  firm's  bus- 
iness has  been  held  not  to  have  been  suspend- 
ed for  the  period  authorized  by  this  statute 
where  the  fraud  complained  of  would  have 
been  discovered  by  the  prosecution  of  in- 
quiries plainly  suggested  by  facts  known  to 
the  complainant.  Dowse  v.  Gaynor,  155 
Mich.  38,  118  N.  W.  615,  16  Detroit  Leg.  N. 
897. 
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Nebraska   Supreme    Court — April    14,    1917. 

101  Neh.  119;  102  N.  W.  494. 


Statvtes  —  Partial  Invalidity  —  Reoip- 
rocal  Demnrrase  Act. 

The  provisions  of  the  Reciprocal  Demur- 
rage Act  (sections  6159-6167,  Rev.  St.  1913)" 
relating  to  intrastate  and  interstate  commerce 
are  held  to  be  separable,  and  the  act,  as  ap- 
plied to  commerce  within  the  state,  is  held  not 
to  violate  the  Constitution  of  the  United 
States  or  the  constitution  of  the  state  of  Ne- 
braska. 

[See  note  at  end  of  this  case.] 

Carriers    of    Goods  —  Reoiprooal    De* 
rnvrrage  Act  ^  Constmotion. 

Section  6162,  Rev.  St.  1013,  construed,  and 
held  that  the  duty  of  a  railway  company  to 


make  prompt  delivery  of  cars  is  not  ended 
when  the  cars  arc  placed  upon  a  "hold  track" 
to  await  orders  from  the  consignor  or  con- 
signee, but  the  running  of  the  time  allowed 
by  such  section  for  delivery  is  only  suspc^nded 
while  ears  are  so  held. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Douglas 
county:     Seabs,  Judge. 

Action  by  Sunderland  Brothers  Company, 
plaintiflf,  against  Missouri  Pacific  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.     Affirme3>. 

B.  P.  Waggener,  J.  A.  O,  Kennedy  and 
Ouy  C.  Kiddoo  for  appellant. 

BaMrige,  Keller  d  Keller  for  appellee. 

[119]  Lettox,  J. — This  action  is  brought 
to  recover  damages  under  certain  provisions 
of  sections  6159-6167,  Rev.  St.  1913  (known 
as  [120]  the  reciprocal  demurrage  act), 
which  require  freight  to  be  moved  not  less 
than  50  miles  in  24  hours  under  liability 
for  ^damages  of  $1  a  car  (unless  prevented 
by  a  large  number  of  contingencies,  which 
are  matters  of  defense)  and  which  impose 
damages  of  $1  for  each  day  cars  are  delayed 
in  deliver}'.  / 

Plaintive  is  a  dealer  in  building  materials 
at  Omaha.  The  defendant  is  a  common  car- 
rier operating  an  interstate  railroad.  Th«» 
petition  alleges  that  at  certain  specified 
times  from  July,  1909,  to  December,  1912, 
building  material  in  car-load  lots  was  de- 
livered at  Louisville,  Nebraska,  with  instruc- 
tions to  ship  to  points  within  the  state  over 
the  defendant  road;  that  bills  of  lading  were 
issued  for  each  shipment;  that  defendant 
failed  to  transport  the  shipment  within  thc> 
time  provided  by  law.  It  is  also  alleged  that 
the  defendant  failed  to  place  loaded  cars 
at  a  place  accessible  for  unloading  within 
the  time  required  by  law,  and  that  the  plain- 
tiff had  presented  its  claim  for  damages  more 
than  60  days  prior  to  the  commencement  of 
the  suit. 

In  answer,  defendant  alleges  that  the  stat- 
ute prescribing  a  time  limit  for  the  nv>ve- 
ment  of  freight  is  in  violation  of  the  Con> 
stitution  of  the  United  States  and  the  Con- 
stitution of  the  state  of  Nebraska;  that, 
since  congress  has  asserted  its  authority 
over  interstate  commerce,  all  regulations  of 
the  .state  of  Nebraska  affecting  the  carriage 
of  goods  by  railroads  and  common  carriem 
between  states  have  been  superseded;  and 
thn*  the  trains  and  cars  referred  to  in^the 
petition  were  engaged  in  interstate  commerce. 
As  to  tiie  complaint  of  delay  in  placing  the 
cars  for  unloading,  the  answer  alleges  that 
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the  plftintiff  has  three  yards  in  Omaha  in 
different  sections  of  the  city,  and  that  at 
pIaintiiT*8  request  the  cars  v^ere  not  placed 
upon  the  public  delivery  track,  but  for  the 
accommodation  of  plaintiff  were  placed  upon 
a  "hold  track"  of  defendant  to  await  plain- 
tiff's order  for  delivery  to  its  several  yards. 

A  jury,  was  w^aived  and  trial  had  to  the 
court,  which  found  that  the  statute  was  con- 
stitutional; that  the  defendant  made  295 
days'  delay  in  the  shipment  and  345  days' 
[121]  delay  in  the  placing  of  cars  after  ar- 
rival. Judgment  was  rendered  for  $640  and 
an  attorney's  fee  of  $250. 

The  first  complaint  is  that  the  statute  vio- 
lates both  the  Constitutioi;!  of  the  state  and 
of  the  United  States,  because  it  is  an  inter- 
ference with  and  burden  upon  interstate 
commerce;  that  its  provisions  are  so  inter- 
mingled as  to  intrastate  and  interstate  com- 
merce that  they  are  inseparable  and  the 
whole  act  must   fall. 

The  superintendent  of  the  western  district 
of  defendant  and  other  operating  officials 
testified  that  the  average  time  of  movement 
of  freight  care  on  main  lines  in  the  United 
5>tate8  generally  is  2  hours  and  24  minutes 
in  each  24  hours;  on  defendant's  road  the 
average  distance  traveled  by  each  freight  car 
is  slightly  over  24  miles  every  24  hours; 
which  is  slightly  above  the  average  of  other 
roads  throughout  the  United  States;  that 
traffic  wholly  within  Nebraska  might  be 
moved  at  the  statutory  rate,  but  that  to  do 
so  would  retard  interstate  traffic  to  the  ex- 
tent that  state  business  was  advanced;  that 
in  practical  operation  interstate  and  intra- 
state traffic  must  move  together;  that  freight 
of  both  characters  is  often  loaded  in  the  same 
car,  and  they  can  no  more  be  separated  than 
you  can  separate  state  and  interstate  pas- 
sengers and  operate  separate  passenger  trains 
for  them;  that  it  is  impracticable  and  per- 
haps impossible  to  move  freight  in  Nebraska 
50  miles  a  day  of  24  hours.  This  testimony 
was  largely  matter  of  opinion,  and  upon 
cross-examination  it  was  admiitted  that  it 
is  not  impracticable  to  move  cars  from  Louis- 
ville to  Omaha  in  24  hours. 

Is  the  statute  constitutional?  It  applies 
to  "every  railroad  company  operating  a  line 
of  railroad  wholly  or  in  part  within  this 
state."  In  one  section  it  requires  "the  con- 
ductor of  every  train  bringing  freight  in  car- 
load lots  into  this  state  from  any  other  state 
to  note  on  the  original  waybill  of  each  and 
every  car-load  of  such  freight,  destined  to 
points  within  this  state,  the  year,  month, 
day  of  the  month  and  hour  of  the  day,  on 
which  such  car-load  of  freight  entered  this 
state,  and  to  authenticate  the  same  by 
[122]  his  signature."  It  provides  a  time 
for  the  removal  of  freight  in  bond  after  per- 
mit to  receive  the  freight  is  issued  to  the 
Ann.  Cns.  1918I>. — 71. 
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consignee  by  the  United  States  collector  of 
customs;  and,  considered  as  a  whole,  it  evi- 
dences  an   intention  to   regulate   all   traffic. 
So  far  as  the  act  attempts  to  regulate  com- 
merce between  the  states,  it  is  of  no  force 
or  effect,* since  congress  has  acted  upon  the 
subject,    and    when    congress   has    acted    the 
power  of  the  state  ceases.     Southern  R.  Go. 
V.   Reid,   222  U.   S.   424,  32   S.   Ct.   140,  56 
U.    S.    (L.    ed.)    257;    Chicago,   etc.    R.    Co. 
V.  Hardwick  Farmers  Elevator  Co.  226  U.  S. 
426,  33  S.  a.   174,  57  U.  S.    (L.  ed.)    284. 
The  defendant  insists  that,  since  the  act  is 
invalid  as  respects  interstate  commerce,  it  is 
equally  invalid  as   to  commerce  within  the 
state.     This   is  not   a  necessary  conclusion. 
If  the  provisions  of  the  act  relating  to  in- 
terstate  commerce   can   be    disregarded   and 
still  leave  a  valid  workable  law,  we  see  no 
reason  why  the  act  cannot  be  upheld  so  far 
as  it  applies  to  commerce  within  the  state. 
It   is   true   that   some  courts   have   held   in 
somewhat  similar  circumstances  that    such  a 
law  will  not  permit  a  separation  or  division 
and  that  the  whole  act  must  fall,  but  other 
courts  take  the  view  that,  though  a  statute 
of  this  nature  may  be  void  and  inoperative 
as   a   regulation   of   interstate   commerce,   it 
may  be  valid  and  enforceable  with  reference 
to  transportation  within  the  state.     In  Com. 
V.  Gagne,  153  Mass. '205,  26  N.  E.  449,  10 
L.R.A.  442,  it  is  said:   "A  law  which  is  un- 
constitutional within  certain   limitations,   if 
in  terms  it  exceeds  or  fails  to  notice  those 
limitations,    may    yet   be    entirely   operative 
within    its    legitimate   sphere,   and   properly 
held  to  have  the  application  which  thus  con- 
fines   it.      Indeed,    where    two    goverumentsj, 
like  those  of  the  United  States  and  the  com- 
monwealth,  exercise   their   authority   within 
the  same  territory  and  over  the  same  citi- 
zens,   the    legislation   of    that   which    as    to 
certain  subjects  is  subordinate  should  be  con-: 
strued  with  reference  to  the  powers  and  au- 
thority of  the  superior  government,  and  not 
be  deemed  as  invading  them  unless  such  con- 
struction is  absolutely  demanded.     It  should 
be  held   that  such   legislation   was  intended 
to  apply,  so  far  as  it  was  within  its  sphere, 
and     such     construction     should     be     given 
[123]   it."     Illustrative    cases    in    point    are 
Oliver  v.  Chicago,  etc.  R.  Co.  89  Ark.  406, 
117  S.  W.  238;   Allen  v.  Texas,  etc.  R.  Co. 
100  Tex.   625,  101   S.  W.   792;   Southern  R. 
Co.   V.  Melton,   133   Ga.   277,  298,   65   S.   E. 
665;    Standard   Oil   Co.  v.   State,   117   Tenri. 
618,    641,    100   S.   W.    705,   10   L.R.A.(N.S.) 
1015;  State  v.  Insurance  Co.  of  North  Amer- 
ica, 71  Neb.  320,  99  N.  W.  36,  100  N.  W. 
405,  102   N.   W.   1022,   106  N.  W.  767;   Mc- 
Kee  v.  U.   S.   164  U.  S.  287,  17   S.  Ct.  92, 
,41  U.  S.  (L.  ed.)  437;  Packet  Co  v.  Keokuk, 
95  U.  S.  80,  24  U.  S.    (L.  ed.)    377;   People 
V.  Butler  St.  Foundry,  etc.  Co.  201  111.  236, 
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249,  66  N.  E.  339;  Atty.-Gen.  v.  Electric 
Storage  Battery  Co.  188  Mass.  239,  3  Ann. 
Gas.  631,  74  N.  E.  467;  Murphy  v.  Wheat- 
ley,  100  Md.  358,  59  Atl.  704;  State  v.  West- 
ern Union  Tel.  Co.  75  Kan.  609,  629,  90 
Pac.  299. 

It  is  urged  that  the  law  places  a  burden 
on  interstate  commerce,  and  is  therefore  void 
because  that  which  the  legislature  sought  to 
regulate  was  the  rate  of  movement  of  freight, 
and  it   is   impossible  to  separate   interstate 
and  intrastate  freight.    There  are  several  an- 
swers to  this  contention:  First,  the  evidence 
is   insufficient  to   show   that   the   imposition 
of    the    duty   upon    the    carrier    of    moving 
freight   within   the   state   a   distance   of   50 
miles  within  24  hours  is  unreasonable  as  ap- 
plied to  domestic  freight,  since  the  act  al- 
lows a  number  of  defenses  to  be  made  If  traf- 
fic is  obstructed  'or  interfered  with;   second, 
the  rate  of  movement  of  freight  is  not  the 
only  purpose  of  the  act;  third,  the  evidence 
does  not  establish  that  if  freight  within  the 
state  is  moved  at  the  rate  required  it  will 
be  necessary  to  unduly  delay  or  hinder  in- 
terstate transportation.     The  very  fact  that 
both  classes  of  freight  are  sometimes  carried 
in  the  same  trains  would  tend  to  expedite 
and  not  to  hinder  shipments  from  without 
the  state.    Though  the.  testimony  is  that  the 
average  movement  of  a  freight  car  within  the 
United  States  is  only  about  2^  miles  a  day  and 
the  average  movement  of  freight  cars  upon 
the  line  of  defendant  is  only  about  24  miles 
for  each  24  hour  period,  these  computations 
are  based  upon  the  use  of  all  freight  cars, 
those   standing   upon    side-tracks,    in    yards, 
in    storage    at    division    stations,    being    re- 
paired, and  in  all  other  conditions,  while  the 
act  applies  only  to  freight  cars  which  are  in 
process    of    transportation,    and    the    facts 
proved    do    not    necessitate    the    conclusion 
urged.     Chicago,  etc.  R.  Co.  v.  [124]  Beatty, 
34   Okla.   321,   328,   118  Pac.   367,   126  Pac. 
736,  42  L.R.A.(N.S.)   984,  and  on  rehearing 
at  page  988,  in  which  many  cases  are  cited 
on  both  points.     We  are  satisfied  that  the 
statute  does  not  operate  as  a  hindrance  or 
burden  upon  interstate  commerce  when  con- 
fined  in    its   operations   to   shipments   from 
one  point  to  another  within  the  state. 

The  next  assignment  is  that  the  court 
erred  in  granting  a  recovery  for  delay  in 
switching  cars  which  had  been  held  awaiting 
orders  from  the  consignees.  It  appears  from 
the  testimony  that  the  plaintiflf  has  three 
yards  in  different  parts  of  the  city;  that  the 
sand  is  usually  billed  to  defendant  at  Omaha, 
but  not  to  any  particular  yard  or  switch 
track.  WTien  the  cars  reach  Omaha  they  are 
placed  upon  a  "hold  track"  to  await  order, 
and  reported  by  defendant  to  plaintiff^s  car 
clerk.  As  early  as  practicable  after  this  is 
done,  the  clerk  telephones  the  railroad  com- 


pany giving  the  disposition  of  each  car.    This 
is   followed   by  a   written  order   confirming 
the  instructions.     The  time  which   it  takes 
the   plaintiff  to  direct  defendant  as  to  the 
setting  of  the  car  after  notification  that  it 
has   arrived    in   Omaha   varies   from   a   few 
minutes  to  a  few  hours,  but  almost  without 
exception  it  is  upon  the  same  day,  unless  the 
car  comes  in  at  night.     Section   6162,  Rev. 
St.  1913,  provides:  "Cars  for  unloading  shall 
be    considered    placed    when    they    axe    held 
awaiting    orders    from    consignors    or    con- 
signees."   Defendant's  view  of  this  statute  is 
that  as  soon  as  the  cars  were  placed  upon 
the  "hold  track"  to  await  orders,  its  liabili- 
ty for  delay  ceased.     The  district  court  took 
the  view  that  the  statute  should  be  construed 
as  if  it  read:  "Provided  all  cars  for  unload- 
ing shall  be  considered  placed  while  they  are 
held  waiting  orders  from  consignors  and  con- 
signees."    The  argument  of  plaintiff's  coun- 
sel on  this  point  is  so  apt  and  convincing 
that  we  copy  from  its  brief:  "If  the  duty  of 
the  railroad  company  would  end  with  plac- 
ing the  cars  on  the  "hold  track,'  then  there 
would  be  no  delivery  at  all;  and  the  statute 
would  be  meaningless.    Cars  might  be  placed 
on  the   'hold   tracks'   for   a  day  or   a   week 
or  even  a  month,  and  the  railroad  company 
refuse   to   place   them   at    [125]    one   of   the 
plaintiff's  yards,  and  the  plaintiff  would  be 
remediless.     The  intent  and  purport   of  the 
statute  was  to  give  the  plaintiff  some  reme- 
dy when  the  defendant  neglected,  delayed  or 
refused   to  place  the  cars  at  their  destina- 
tion.    If  the  railroad's  construction  of  this 
statute  is,  as  they  contend,  correct,  then  the 
whole  statute  fails  in  its  purpose,  for  a  train 
of  sand  is  no  more  available  to  Sunderland 
Brothers  on  the  *hold  tracks'  of  the  defend- 
ant company  than  it  would  be  at  Louisville. 
The    statute    goes    to    the    question    of    tlie 
prompt   delivery   of   the   cars   at   the    point 
where  the  shipper  wants  them."     We  think 
the   district   court   properly   held   that   ears 
"held  waiting  orders"  should  be  considered 
placed  only  while  they  were  being  so  held, 
and  that  after  orders  were  received  from  the 
consignee  specifying  the  yard  in  which  the 
cars    should    be   placed    the    statutory    time 
should  again  run.     To  hold  otherwise  would 
defeat  the  very  object  of  the  statute,  to  wit: 
the  prompt  delivery  of  cars  after  arrival  at 
destination. 

Plaintiff  has  filed  a  cross-appeal  from  the 
findings  of  the  district  court.  In  order  to 
determine  exactlv  the  correctness  of  thes* 
findings,  it  would  be  necessary  to  examine 
the  evidence  as  to  the  time  of  loading  and 
of  arrival  in  Omaha  of  each  and  everv  c*nr? 
of  over  2,000  cars,  and  also  to  examine  and 
determine  how  long  a  time  each  car  was 
"held  waiting  orders"  before  delivery  at  tlie 
yards  of  the  consignee.     If  the  record  and 
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documentary  evidence  produced  had  been  ex- 
amined by  disinterested  and  expert  account- 
ants and  such  experts  had  testified  to  the 
result  of  their  examination,  both  the  district 
court  and  this  court  would  have  been  better 
able  to  determine  the  issues.  The  argument 
and  briefs  have  not  convinced  us  that  the 
district  court  erred  in  its  findings.  Hie  find- 
ing of  the  district  court  in  such  a  case  is  of 
the  same  weight  as  the  verdict  of  a  jury 
and  will  not  be  set  aside  unless  clearly  wrong. 

Affirmed. 

Rose,  J.,  not  sitting. 
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NOTE. 

It  is  held  in  the  reported  case  that  the 
Vehroika  statute  known  as  the  reciprocal 
demurrage  act  is  invalid  so  far  as  it  at- 
tempts to  regulate  commerce  between  the 
states,  but  that  the  provisions  relating  to 
interstate  and  intrastate  commerce  are  sep« 
arable  and  therefore  the  act  is  not  invalid 
as  applied  to  commerce  within  the  state. 
For  an  extended  discussion  of  the  effect  of 
the  partial  invalidity  of  a  statute,  with 
^{special  reference  to  statutes  relating  to  the 
shipment  of  freight,  see  the  note  to  State 
y.  Duncan,  Ann.  Cas.  1916D  1. 


GUTHBIB 


V. 


Missouri  Supreme  Court — November  17,  1917. 


272  Mo.  215;  198  S.  W.  S54. 


Avtomobilea  —  Ltability  of  Owner  for 
Aot  of  Driver  ^  Presvmption  that 
DrlTor  Was  la  Soope  of  EmploTBtent. 

In  an  action  for  injuries  from  collision  with 
an  automobile,  proof  that  the  automobile  be- 
longed to  defendant,  and  was  being  operated 
by  defendant's  regularly  employed  chauffeur, 
raises  a  presumption  that  the  chauffeur  was 
acting  within  the  scope  of  his  employment. 

[See  note  at  end  of  this  case.} 

ETidenoe  Rebattins  Presamptioa* 

Evidence  that  the  owner  of  an  automobile 
on  leaving  the  city  told  his  chauffeur  at  1 
o'clock  to  deliver  several  friends  and  drive 
home,  a  trip  which  would  take  an  hour,  and 
the  chauffeur  ran  into  and  injured  plaintiff 
at  7:30  p.m.,  overcomes  the  presumption  that 
the  chaiiffeur  was  acting  within  the  scope 
of  his  employment  at  the  time  of  the  accident. 

[See  note  at  end  of  this  case.] 


Blight  DeTiations  from   Route  as  Ex- 
oneratiac  Owner. 

Slight  deviations  from  route  or  slight  inci- 
dent^ things  done  by  a  chauffeur  for  his  own 
benefit  do  not  exonerate  the  master  for  neg- 
ligence of  the  chauffeur. 

[See  note  at  end  of  this  case.] 

Safieieney  of  Evidenoe. 

In  an  action  by  one  injured  by  an  automo- 
bile in  possession  of  defendant's  chauffeur, 
evidence  held  insufficient  to  show  that  the 
chauffeur  was  acting  within  the  scope  of  his 
employment  when  he  ran  into  plaintiff,  and 
submission  of  such .  question  to  the  jury  was 
error. 

[See  note  at  end  of  this  case.] 

Case  certified  from  Kansas  City  Court  of 
Appeals. 

Appeal'from  Jackson  Circuit  Court:  Rob- 
inson, Judge. 

Action  by  Joseph  A.  Guthrie,  administra- 
tor, plaintiff,  against  Conway  F.  Holmes, 
defendant.  Judgment  for  plaintiff  in  trial 
court.  Defendant  appeals.  Judgment  af- 
firmed by  Kansas  City  Court  of  Appeals  and 
case  certified  to  Supreme  Court.  The  facts 
are  stated  in  the  opinion.     Hevbbsed. 

Morrison,  Nugent  d  Wylder  and  H.  L. 
Bossier  for  appellant. 

Hogsett  d  Boyle  for  respondent. 

[219]  Gbaves,  C.  J.r-This  case  reaches  us 
upon  a  proper  certification  from  the  Kansas 
City  Court  of  Appeals,  there  being  a  dissent- 
ing judge  who  deemed  the  majority  opinion 
in  conflict  with  opinions  of  this  court,  and 
expressed  of  record  such  views  in  an  opinion 
filed. 

The  case  was  twice  before  the  Kansas  City 
Court  of  Appeals.  First  it  was  held  (Whim- 
ster  V.  Holmes,  177  Mo.  App.  130,  164  S.  W. 
236)  that  there  were  facts  sufficient  to  take 
the  case  to  the  jury,  but  the  judgment  for 
plaintiff  was  reversed  and  cause  remanded 
for  error  in  an  instruction.  Upon  a  retrial 
plaintiff  again  received  a  verdict  at  the  hands 
of  the  jury,  and  from  a  judgment  thereon 
the  present  appeal  arises.  Upon  a  second 
[220]  hearing  in  the  Court  of  Appeals,  the 
division  of  opinion  occtirred,  and  the  dissent- 
ing judge  now  takes  the  position  that  the 
plaintiff  failed  to  make  a  case. 

That  the  evidence  on  the  second  trial  must 
have  been  materially  different  from  that  up- 
on the  first  is  made  clear  by  rulings  in  the 
first  opinion.  Thus  in  the  first  opinion  we 
find  this  recited  fact: 

"And  it  was  further  shown  that  he  wai^ 
to  overhaul  the  car  and  make  some  repairs 
during  the  absence  of  defendant,  consulting 
with  an  expert  in  a  certain  public  garage 
in  the  city.' 
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Xo  such  statement  of  facts  could  be  made 
on  the  present  record,  and  from  it  we  con- 
clude the,  evidence  before  us  is  quite  different 
from  the  record  in  the  first  appeal.  However, 
we  shall  state  the  facts,  as  we  find  them  in 
this  record. 

In  March  or  April,  1912,  the  defendant 
employed  one  H.  L.  Hettenbaugh,  as  a  chauf- 
feur, £^nd  to  take  care  of  his  two  automobiles. 
Hettenbaugh  was  not  only  a  chauffeur,  but 
was  an  automobile  mechanic,  having  had  ex- 
perience in  repair  shops.  On  July  10,  1912, 
defendant  and  his  family  and  some  others 
Avere  going  aAvay  from  Kansas  City,  and  Het- 
tenbaugh drove  defendant's  wife,  some  mem- 
bers of  his  family  and  perhaps  a  Mrs.  Edson, 
to  the  railroad  station  at  Second  and  Wyan- 
dotte streets.  Defendant  had  ixvo  automo- 
biles, one  a  Packard  touring  car^  used  by 
Hettenbaugh  on  this  occasion,  and  the  other 
.a  Packard  roadster,  driven  to  the  depot  by 
defendant  on  this  occasion.  Defendant  drove 
to  the  station,  shortlv  before  the  time  of 
the  train's  departure,  and  whilst  there  di- 
rected Hettenbaugh  to  take  two  acquaintanc- 
es up  town  and  then  to  take  the  car  home. 
One  of  these  acquaintances  was  to  be  taken 
to  the  Dwight  Building  at  Tenth  and  Bal- 
timore and  the  other  to  the  Baltimore  Ho- 
tel at  Eleventh  and  Baltimore.  There  is 
no  question  as  to  the  directions  given  Het- 
tenbaugh at  this  time.  The  day  before  his 
departure,  it  appears  that  defendant  had  di- 
rected Hettenbaugh  to  thoroughly  overhaul 
his  cars,  if  he  had  time  so  to  do,  and  es- 
pecially the  roadster.  [221]  Defendant,  him- 
self, only  expected  to  be  absent  some  ten 
days.  No  directions  were  given  about  con- 
sulting Rogers,  or  any  other  expert  about 
either  of  said  cars.  Instead  of  the  record 
showing  that  such  directions  were  given^  as 
indicated  in  the  first  opinion  of  the  Court 
of  Appeals,  this  record  shows  that  they  were 
not  given.  It  is  true  that  Hettenbaugh  says 
that  on  two  or  three  previous  occasions  de- 
fendant had  directed  him  to  consult  with 
one  Rogers,  at  a  garage  at  Thirty-fourth  and 
Broadway,  but  there  were  no  such  directions 
at  this  time. 

Defendant  lived  at  the  intersection  of  Har- 
rison Street  (a  north -and-south  street)  and 
Armour  Boulevard.  From  the  Baltimore 
Hotel,  where  the  last  passenger  was  to  be 
left,  to  defendant's  home  was  in  a  south- 
easterly direction. 

We  have  given  the  directions  of  defendant 
to  Hettenbaugh.  In  the  instant  case  it  is 
admitted  that  the  plaintiff  was  injured 
through  the  negligence  of  Ilenttenbaugh 
whilst  driving  the  defendant's  car.  The  acci- 
dent and  injury  occurred  at  Nineteenth 
Street  and  Grand  Avenue  about  7:30  in  the 
evening.  Hettenbaugh  left  the  railway  sta- 
tion  at  shortly  after  1:30.    It  would  require 


him  about  ten  minutes  to  deliver  the  two 
passengers  to  their  respective  places  and  then 
thirty  to  forty  minutes  to  drive  the  car  to 
defendant's  home.  By  2:30  at  least,  had  de- 
fendant's directions  been  followed,  his  car 
would  have  been  in  the  garage  back  of  his 
residence.  The  doings  of  Hettenbaugh  be- 
come material  at  this  point.  He  says  (and 
in  this  case  two  depositions  of  Hettenbaugh 
were  introduced  in  evidence  by  the  plaintiff) 
that  after  delivering  the  passenger  at  the 
Baltimore  Hotel,  he  drove  back  a  block  to 
the  Dwight  Building,  wherein  was  the  Pio- 
neer Trust  Company  (with  which  defendant 
appears  to  have  been  connected)  to  get  his 
check  cashed,  where  he  had  to  remain  until 
after  three  o'clock  for  that  purpose.  He  then 
started  south  on  Grand  Avenue  in  the  direc- 
tion of  defendant's  home.  At  Twelfth  and 
Grand  Avenue  he  stopped  to  get  his  laun- 
dry. At  Seventeenth  and  [222]  Grand  Ave- 
nue he  stopped  and  talked  with  a  friend  by 
name  of  Davis  (wlio  was  in  the  automobile 
business,  but  no  talk  about  his  car),  and 
in  a  nearby  section  took  a  drink  of  liquor. 
He  says  that  there  was  a  knock  in  the  en- 
gine of  the  car,  and  he  concluded  to 
drive  to  a  public  garage  at  Thirty-fourth 
and  Broadway  to  consult  one  Rogers,  who 
was  an  expert  on  Packard  cars.  That  he  took 
Rogers  in  the  car  and  they  drove  to  Fortieth 
and  Broadway,  as  he  says,  so  that  Rogers 
might  observe  the  car.  Rogers  says  he  was 
not  advised  with  about  the  car  at  all,  but 
that  they  took  a  drink  at  a  saloon  at  that 
street  intersection.  In  making  this  trip  to 
Thirty-fourth  and  Broadway  Hettenbaugh 
had  gone  considerably  west  and  much  south 
of  defendant's  residence,  and  his  arrival 
there  was  about  four  o'clock  in  the  after- 
noon. After  returning  to  the  garage  with 
Rogers,  Hettenbaugh  went  south  on  Main 
Street  to  Thirty-seventh  and  Main,  his  home, 
where  he  arrived,  as  he  says,  about  five 
o'clock.  About  six  o'clock  he  retraced  his 
route,  and  seeing  Rogers  about  to  take  a 
street  car  for  his  (Roger's)  home  took  him 
in  the  car  to  take  him  home.  Hettenbaugh 
had  a  young  man  with  him  at  this  time. 
Rogers  was  picked  up  at  Thirty-third  and 
Broadway.  Thence  the  three  went  north  to 
Fifteenth  and  Grand  Avenue  where  they 
stopped  at  a  saloon  and  got  another  drink. 
At  this  time  Rogers  noticed  that  Hetten- 
baugh was  a  little  talkative,  but  he  took  the 
wheel  and  drove  the  car  himself,  with  Het- 
tenbaugh in  the  seat  beside  him.  From  this 
saloon  Rogers  drove  east  on  Fifteenth  Street 
to  the  Paseo,  and  thence  south  on  Paseo  to 
Howard,  and  thence  east  on  Howard  Street 
to  Parke  Avenue,  his  home.  The  car  was 
then  a  mile  and  a  half  or  more  northeast 
of  defendant's  residence,  and  it  was  nearly 
seven  o'clock  in  the  evening.     WTiat  became 
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of  the  young  companion  does  not  appear. 
The  doings  of  Hettenbaugh  from  the  time  he 
left  the  home  of  Kogers  had  better  appear 
in  his  own  language.  His  deposition  was 
twice  taken — once  by  plaintiff,  and  once  by 
defendant — but  both  depositions  were  read  in 
evidence  by  the  [223]  plaintiff  in  this  second 
trial.  It  is  largely  upon  these  depositions 
that  the  Court  of  Appeals  (majority  opin- 
ion) find  the  liability  of  the  defendant.  In 
his  deposition  given  on  October  11,  1912, 
Hettenbaugh  says: 

"Q.  Well,  now,  where  did  you  go  from 
Rogers*  place,  Mr.  Hettenbaugh?  A.  I  don't 
know.  I  could  npt  answer  that  question 
properly. 

"Q.  Have  you  any  recollection  at  all  about 
it?  A.  Well,  I  have  a  faint  recollection,  but 
I  could  not  be  positive. 

"Q.  Well,  what  is  your  best  recollection? 
A.  Mv  recollection  is  that  I  went  on  south 
from  there,  intending  to  go  to  the  garage; 
that  is,  to  his  home,  and  put  the  car  away, 
but  it  seems  to  me  that  when  I  got  nearly 
to  the  place,  I  missed  my  keys,  and  whether 
I  left  them  one  place  or  another,  I 
don't  know,  and  never  found  them,  and 
haven't  found  them  yet,  as  far  as  that 
goes. 

"Q.  What  keys  do  you  refer  to?  A.  The 
keys  to  the  car  and  the  garage.  They  were 
on   a   ring. 

"Q.  Was  the  garage  kept  locked  at  all 
times?     A.  Yes,  sir. 

"Q.  State  whether  or  not  you  had  received 
instructions  from  Mr.  Holmes  to  keep  the 
parage  locked?  A.  Yes,  sir;  that  was  the 
first  instruction  that  I  got  when  I  went  to 
work  for  him. 

"Q.  What  did  you  do  then,  when  you 
missed  your  keys,  Mr.  Hettenbaugh?  A,  I 
couldn't  answer  that  question  for  certain. 

"Q.  What  is  your  best  recollection?  A. 
The  only  recollection  that  I  have,  I  missed 
my  keys — it  seemed  to  me  I  did.  Further 
than  that,  I  don't  remember  any  more.  / 
don't  knotq  tchere  I  went  after  that. 

**Q.  Well,  do  you  have  any  recollection  of 
starting  out  to  look  for  your  keys? 

"Objected  to  as  leading  and  suggestive. 
Objection  overruled. 

**A.  No,  I  have  no  other  recollection  of  go- 
ing to  look  for  the  keys,  but  as  I  remember 
it,  I  went  back  to  the  garage,  and  looked  for 
my  keys  there,  and  they  were  gone.  Further 
than  that  I  cannot  remember. 

[224]  "Q.  What  was  the  next  thing  you 
do  remember,  Mr.  Hettenbaugh?  A.  Well, 
the  next  thing  I  can  remember,  was  that  I 
woke  up  in  No.  1  Police  Station.  That  is 
about  all  I  can  tell  you.  I  didn't  know 
where  I  was  then,  but  I  found  out  pretty 
soon. 

"Q.  You  have  no  recollection  of  running 
into  anybody?     A.  Why,  yes,  I  have  a  faint 
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recollection  of  the  accident  of  Fifty-second 
and — 

"Objected  to  for  the  reason  that  it  is  lead- 
ing and  suggestive.     Objection  overruled. 

"Q.  Go  on.  A.  I  have  a  faint  recollection 
of  running  into  a  man  at  Fifty-second  and 
Oak,  although  I  didn't  have  at  that  time. 
But  since  I  have  thought  about  it,  thought 
it  over,  and  studied  over  it,  I  think  I  remem- 
ber of  it  now. 

"Q.  Do  you  recollect  whether  it  was  a  man 
you  ran  into  at  Fifty-second  and  Oak,  or  an- 
other machine,  which?  A.  Another  machine, 
that  I  run  into  there,  I  think.  As  far  as  I 
can  recollect. 

"Q.  You  have  no  recollection  of  running 
into  a  man  at  Nineteenth  and  Grand?  A. 
No,  sir. 

•*Q.  Then,  if  you  were  driving  this-  car  on 
Grand  about  Nineteenth  Street,  that  after- 
noon, after  you  missed  your  keys,  you  do  not 
know  where  you  were  going? 

"Objected  to  as  leading  and  suggestive. 
Objection  sustained. 

"Q.  Do  you  have  any  recollection  of  driv- 
ing your  car  on  Grand  near  Nineteenth 
Street  that  afternoon,  after  you  missed  your 
keys?    A.  No,  sir,  I  haven't. 

"Q.  Mt.  Hettenbaugh,  how  did  you  come 
to  go  out  to  see  Mr.  Kogers  about  the  car? 
A.  How  did  I  come  to  go  out  there?  For 
a  little  information,  I  told  you. 

"Q.  State  whether  or  not  you  received  any 
instructions  from  Mr.  Holmes  to  consult 
Ben  Rogers  about  repairs  on  the  car? 

"Objected  to  as  leading  and  suggestive. 
Objection  overruled. 

[225]  A.  No,  sir. 

"Q.  Was  anybody  with  you  after  you  left 
Rogers  out  at  his  place,  Mr.  Hettenbaugh? 
A.  Not  that  I  know  of. 

"Q.  Do  .you  know  why  it  is,  Mr.  Hetten- 
baugh, that  you  are  unable  to  recollect  what 
occurred  after  that  time?  A.  No,  not  i^nless 
it  was  that  I  had  had  too  many  highballs. 
That's  the  only  reason  I  know.  You  wanted 
the  truth,  and  I  am  giving  it  to  you. 

"Q.  You  say,  Mr.  Hettenbaugh,  that  Mr. 
Holmes  never  told  you  to  consult  Mr.  Rog- 
ers? A.  That  is  not  the  question  you  asked 
me. 

"Q.  Did  he  ever  tell  you  to  consult  Mr. 
Rogers  ? 

"Objected  to  as  immaterial,  incompetent, 
and  irrelevant.     Objections  overruled. 

"A.  Not  that  I   remember   of. 

"Q.  At  any  time?  A.  I  don't  see  that  any 
other  time  has  anything  to  do  about  it. 

"Q.  Well,  it  has.  A.  Yes,  regarding  other 
times  he  did% 

"Q.  How  many  times  did  you  consult  Mr. 
Rogers  about  it,  Mr.  Hettenbaugh — about 
Mr.  Holmes's  car?  A.  Twice  or  probably 
three  times. 
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"Objected  to  as  immaterial,  what  happened 
on  other  occasions.     Objection  sustained. 

"Q.  As  I  understand  it,  Mr.  Hettenbaugh, 
you  do  not  recollect  anything  where  you  went 
or  what  occurred,  after  you  missed  your 
keys?  A.  Well,  no,  not  exactly,  only  the  ac- 
cident at  Fifty-second  and  Oak. 

"Q.  Do  you  know  what  time  in  the  even- 
ing that  was?  A.  No,  I  could  not  say  what 
time  it  was.  I  couldn't  swear  to  it  myself; 
they  say  it  was  about  twenty-five  or  fifteen 
of  eight.  That  is  the  time  they  say.  Fifteen 
of  eight,  I  think. 

"Q.  You  were  still  driving  the  seven-pas- 
senger Packard  which  belonged  to  Mr. 
Holmes?     A.  Certainly." 

May  16,  1914,  the  defendant  took  the  sec- 
ond deposition  at  Pasadena,  California.  The 
whole  of  the  second  deposition  reads: 

[226]  "Q,  Mr.  Hettenbaugh,  where  do  you 
live  at  the  present  time?  A.  258  North  Ver- 
non, Pasadena. 

"Q.  What  is  your  name  in  full,  please? 
A.  Howard  L.  Hettenbaugh. 

"Q.  'Howard  L.,'  you  say?  A.  Howard  I4, 
Hettenbaugh. 

"Q.  Are  you  the  Howard  L.  Hettenbaugh 
that  at  one  time  acted  as  chaufTeur  for  Mr. 
Holmes,  the  defendant  in  this  case?  A.  Yes, 
sir. 

**Q.  And  you  are  the  same  Howard  L.  Het- 
tenbaugh whose  deposition  was  taken  by  the 
plaintiff  in  that  case  on  or  about  the  11th 
day  of  October,  1912?     A.  Yes,  sir. 

"Q.  Without  expecting  you  to  remember 
the  exact  date,  you  remember  of  giving  your 
testimony?    A.  Yes. 

"Q.  And  you  are  the  man  who  was  driv- 
ing the  car,  the  Packard  automobile,  of  Mr. 
Holmes^  on  the  night  that  this  accident  is 
alleged  to  have  occurred?    A.  Yes,  sir. 

"Q.  I  think  you  have  already  testified  that 
you  have  no  recollection  of  being  at  the  scene 
of  the  accident  at  the  time  when  they  allege? 
A.  What  accident? 

"Q.  Well,  the  place  where  Mr.  Whimster 
alleges  he  was  hurt.  I  believe  you  have  al- 
ready stated  you  have  no  recollection?  A. 
No,  sir. 

"Q.  Now,  Mr.  Hettenbaugh,  when  your 
deposition  was  taken  the  following  question 
and  answer  was  asked  you:  *Q.  Well,  what 
is  your  best  recollection?*  A.  My  recollection 
is  that  I  went  on  south  from  there,  intend- 
ing to  go  to  the  garage;  that  is,  to  his  home, 
and  put  the  car  away;  but  it  seems  to  me 
that  when  i  got  nearly  to  the  place  I  missed 
my  keys,  and  whether  I  left  them  one  place 
or  another,  I  don't  know.  T  never  found 
them,  and  haven't  found  them  yet,  as  far  as 
that  goes.'  Now,  you  remember  having  so 
testified,  do  you,  as  I  have  read  to  you? 
A.  Yes. 
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"Q.  Or  substantially  that  way?    A.  Yea. 

[227]  "Q.  The  keys  you  referred  to  were 
the  keys  of  the  garage,  I  believe;  Mr. 
Holmes's  garage.  A.  Yes,  sir.  Also  some  of 
my  own  keys  on  the  ring. 

"Q.  I  suppose  you  had  a  ring  on  which 
you  kept  your  own  private  keys?     A.  Yea. 

'Q.  And  the  keys  to  the  garage?    A.  Yes. 

'Q.  Do  you  remember  what  you  did  after 
you  missed  your  keys?  -  A.  The  only  thing 
I  remember  that  I  might  have  did  was  to 
have  gone  to  look  for  the  keys.  But  I  don't 
know  where;  I  have  no  recollection  of  where 
I  went,  definitely. 

"Q.  You  don't  remember  definitely  whether 
you  went  to  Mr.  Holmes's  garage,  or  the 
Packard  garage,  or  where  you  went,  any 
place,  do  you?    A.    No. 

"Q.  And  you  have  no  definite  reeollection 
of  even  looking  for  the  keys,  have  you,  now, 
Mr.  Hettenbaugh?  A.  Well,  I  have  a  recol- 
lection that  I  went  there  and  missed  the 
keys,  and  then  went  to  look  for  them.  Now, 
I  would  have  no  other  mission  out  with  the 
car  that  time  in  the  evening. 

"Q.  Well,  I  mean^you  have  a  recollection 
that  you  missed  them  just  before  you  got  to 
his  garage?    A.  Yes. 

"Q.  You  haven't  any  recollection  whether 
you  went  to  the  garage  or  not?  A.  Well,  I 
couldn't  say  for  sure  that  I  stopped  at  the 
garage  or  that  I  didn't.  As  a  possible  chance, 
I  may  have  stopped  at  the  garage,  but  I 
would  not  want  to  say  positively. 

"Q.  What  I  mean  is,  everything  is  a  sort 
of  blank,  or  hazy,  after  that,  isn't  it?  A. 
Yes,  sir;  I  don't  remember  clearly.  Anyway, 
I  could  not  prove  it;  if  I  thought  I  remem- 
bered something  I  could  not  have  any  proof 
for  it. 

"Q.  And  you  have  no  recollection  of  look- 
ing any  place,  have  you?  A.  Any  particular 
place,  you  mean. 

'Q.  Any  particular  place.    A.  No. 

'Q.  You  have  no  definite  recollection,  as  I 
understand,  of  having  reached  Mr.  Holmes's 
garage?    A.  Well,  no;  not  except  near  there. 

[228]  "Q.  Well,  that  is  what  I  mean.  But 
I  mean  getting  right  up  to  it?  A.  I  remem- 
ber being  on  the  street  where  the  garage  was 
located;  but  I  couldn't  swear  that  I  even 
went  up  into  the  garage,  because,  if  I  missed 
my  keys  it  would  stand  to  reason  I  couldn't 
get  in  the  garage;  because,  if  I  missed  my 
keys  it  would  stand  to  reason  I  couldn't  get 
in  the  garage  if  I  didn't  have  my  keys. 

"Q.  Well,  you  don't  remember  now  that 
you  ever  got  up  there  to  see  if  the  door  was 
locked?  A.  No;  I  couldn't  state  positively 
that  I  went  up  to  look  if  it  was  locked  or 
not. 

''Q.  Now,  you  have  no  definite  recollection 
of  returning  to  the  Packard  garage,  either, 
have  you?    A.  Not  definitely,  no. 
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*Q.  Now,  Mr.  Hettenbaugh,  you  hadn't 
1)een  at  Nineteenth  and  Grand  at  any  time 
))efore  you  missed  your  keys  had  you?  A. 
Du  you  mean  stopped  there  or  passed  there? 

"Q.  Passed  there.  A.  Certainly;  I  had  to 
pass  Nineteenth  and  Grand  in  order  to  go 
home,  if  I  went  the  direct  route. 

"Q,  You  went  the  direct  route.  Well,  you 
liave  no  recollection  of  returning  there?  A. 
No,  sir. 

**Q.  To  look  for  the  keys,  or  returning 
there  at  all,  have  you?     A.  No,  sir. 

"Q.  Now,  in  your  previous  deposition,  fol- 
lowing the  question  which  I  have  asked  you, 
you  were  asked  the  following  question:  'Q. 
Well,  now,  have  you  any  recollection  of 
starting  out  to  look  for  your  keys?  A.  No; 
I  have  no  other  recollection  of  going  to  look 
for  the  keys,  but,  as  I  remember  it,  I  went 
back  to  the  garage  and  looked  for  my  keys 
there  and  they  were  gone.  Further  than  that 
I  can't  remember.'  A.  I  couldn't  look  in  the 
garage  for  the  keys  unless  I  had  the  key  to 
the  garage,  you  understand. 

"Q.  Well,  now,  that  is  the  way  your  testi- 
mony appeared?  A.  Well,  there  is  a  miscue 
of  it  there  some  place.  The  typist  may  have 
made  a  mistake,  or  something;  but  I  didn't 
mean  it  that  way. 

[229]  "Q.  Let  me  finish  my  question.  The 
question  and  answer  I  have  read  you  appear 
to  be  part  of  your  deposition  as  the  same  has 
been  furnished  me  in  the  printed  record  in 
this  case.  Now,  did  you  mean  to  testify 
that  you  went  to  a  garage  to  look  for  your 
keys?     A.  No,  sir. 

"Q.  That  is  a  mistake,  is  it?  A.  It  is  a 
mistake.  I  mean  to  testify  that  I  went  to- 
ward the  garage  or  to  the  garage,  very  near 
to  the  garage,  and  missed  my  keys  and  then 
went  to  look  for  them. 

"Q.  I  see.  When  you  said  'the  garage,' 
'going  nearly  to  the  garage,*  you  were  re- 
ferring to  Mr.  Holmes's  garage?  A.  I  didn't 
mean  it  that  way.  It  is  a  mistake.  Mr. 
Holmes's  garage  was  the  garage  I  was  to  have 
went  to. 

"Q.  When  you  told  me  just  a  minute  ago 
that  you  missed  your  keys  when  you  were 
nearly  to  the  garage,  you  meant  Mr.  Holmes's 
garage?    A.  I  mean  Mr.  Holmes's  garage. 

"Q.  Then,  the  answer  that  you  have  ap- 
parently given  in  your  former  deposition, 
that  you  went  to  a  garage,  you  say  iy  a  mis- 
take? A.  Well,  Mr.  Holmes's  garage  is  the 
garage  I  meant;  but  I  didn't  mean  I  went 
to  the  garage  to  look  for  the  keys.  I  meant 
I  went  to  the  garage,  and  when  I  got  there 
I  missed  my  keys  and  then  went  to  look 
for  them. 

"Q.  Well,  then,  this  answer  that  I  have 
read  to  you,  *No;  I  have  no  other  recollec- 
tion of  going  to  look  for  the  keys,  but,  as 
I  remember  it,  I  went  back  to  the  garage. 
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and  looked  for  my  keys  there  and  they  were 
gone,'  that  is  a  mistake?  A.  I  didnH  mean 
that,  looked  in  the  garage.  I  looked  for  the 
keys  in  my  pocket. 

"Q.  That  is  where  you  meant?    A.  Ye.-j. 

''Q.  You  didn't  mean  by  that  answer  that 
you  went  back  to  the  Packard  garage  for 
your  keys?  A.  No,  not  in  particular.  I  may 
have  gone  there,  but  I  didn't  mean  that  in 
that  statement. 

"Q.  Well,  that  garage  that  you  referred 
to  was  Mr.  Holmes's  garage?  A.  Was  Mr. 
Holmes's  garage. 

[230]  "Q.  And  when  you  say  you  may  have 
gone  to  the  Packard,  you  don't  know  whether 
you  did  or  not?    A.  No;  I  would  not  say. 

"Q.  You  have  no  recollection  one  way  or 
the  other?    A.  No,  sir. 

"Mr.  Sterry:     That  is  all. 

''Cross  Examination  by  Mr.  Sanford. 

"Q.  Do  you  have  a  distinct  recollection  of 
looking  for  your  keys?  Yes;  I  have  a  recol- 
lection of  going  to  look  for  my  Keys — agoing 
to  the  garage  first  and  missing  my  keys  and 
then  going  to  look  for  them. 

"Q.  When  you  say  'going  to  the  garage,' 
you  mean  going  up  to  near  the  garage?  A. 
Yes;  within  a  block  or  two,  anyway. 

"Q.  Mr.  Sterry:  That  is,  Mr.  Holmes's 
garage  ? 

"Q.  Mr.  Sanford:  Yes.  That  is,  Mr. 
Holmes's  garage?    A.  Yes. 

"Q.  It  is  possible  that  you  may  have  gone 
to  the  Packard  garage  subsequently  to  miss- 
ing your  keys,  in  your  search  for  them? 

"Mr.  Sterry :  I  want  to  enter  an  objection, 
on  the  ground  that  the  question  is  leading 
and  suggestive,  and  that  this  is  merely  a 
continuation  of  the  former  deposition  and 
would  be  a  cross-examination  of  your  own 
witness  and  a  leading  question. 

"A.  Yes,  sir. 

"Mr.  Sterry:  Mr.  Sanford,  in  making  .ob- 
jections, if  I  should  make  any  future  ob- 
jections on  the  ground  that  it  is  leading  you 
will  not  require  me  to  take  up  space  by  re- 
peating that  it  is  on  the  theory  that  this 
is  a  continuation  of  a  former  objection? 

"Mr.  Sknford:  No. 

"Mr.  Sterry:  But  you  will  understand 
that  that  is  the  ground  on  which  I  base  any 
objection  to  a  question  as  leading? 

"Mr.  Sanford:    Yes. 

"Q.  I  believe  you  have  testified  that  it 
would  be  impossible  to  get  into  the  garage 
without  your  keys?       A.  Yes. 

[231]  "Q.  And  that  Mr.  Holmes  had  in- 
structed you  to  always  keep  the  garage 
locked? 

"Mr.  Sterry :  Object  to  that  on  the  ground 
that  it  is  leading  and  suggestive,  calling  for 
hearsay  testimony;  that  it  is  incompetent, 
irrelevant  and  immaterial. 

"A.  Yes,  sir. 
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"Mr.  Sanford:  I  don't  believe  I  will  ask 
any  more  questions.     That  is  all. 

"Redirect  Examination  by  Mr.  Sterry. 

"Q.  Mr.  Holmes's  son  had  a  key  to  the 
garage,  too  did  he  not?    Yes. 

"Q.  Of  course  you  can't  say  whether  ho 
might  not  have  left  the  garage  open,  or  not, 
can  you?    A.  May  I  explain  that? 

"Sure.  A.  Well,  I  don't  know  positively 
that  he  had  a  key  to  the  garage,  or  whether 
he  got  Mr.  Holmes's  key;  but  I  think  that 
the  three  of  us  had  a  key  to  the  garage. 

"Q.  Well,  then,  it  would  have  been  possi- 
ble for  the  garage  to  have  been  left  open  by 
Mr.  Holmes's  son,  if  he  had  a  key?  Is  not 
that  so?  A.  Yes;  provided  he  got  there  be- 
fore I  did. 

"Q.  That  la  what  I  say.  You  have  no 
recollection  of  going  up  to  see.  As  I  under- 
stand your  testimony,  you  may  have  gone 
to  the  door  and  found  it  locked;  and  you 
may  have  taken  it  for  granted  it  was  locked  ? 
A.  Yes. 

"Mr.  Sterry:     I  think  that  is  all. 

"Recross  Examination  by  Mr.  Sanford. 

"Q.  Did  Mr.  Holmes'^  son  live  with  him? 
A.  No.  sir. 

"Q.  He  didn't  live  there?      A.  No,  sir. 

"Q.  Do  you  know  where  he  did  live?  A. 
He  lived  on  Paseo  Boulevard  I  can't  re- 
member the  number,  though;  but  it  was  thir- 
ty-four and  something,  I  think.  It  was  on 
Paseo  between  L»inwood  and  Armour. 

Q.  That  is  about  how  many  blocks  from 
where  Mr.  Holmes,  Senior,  lives?  A.  About 
seven  or  eight'  blocks,  I  judge. 

"Mr.  Sanford:     That  is  all. 

"Direct  Examination  by  Mr.  Sterry. 

[232]  "Q.  He  was  -driving  the  little  Pack- 
ard that  day,  was  he  not?  A.  Both  Pack- 
ards  were  the  same  size,  except  one  was  a 
touring  car  and  the  other  was   a   roadster. 

"Q.  I  mean  Mr.  Holmes's  son  was  driving 
the  roadster  that  day?     Yes,  sir. 

"Q.  And    he   left    it— A.  From    the   depot. 

"Q.  From  the  depot?  Well,  that  is  what 
I  meant.  You  didn't  drive  the  runabout  at 
all?     A.  No,  sir. 

"Q.  And  the  runabout  was  always  left  at 
Mr.  Holmes's  garage,  was  it  not?  A.  Yes, 
sir. 

"Q,  You  are  regularly  employed  as  a  chauf- 
feur, now,  in  Pasadena,  are  you  not  ?    A.  Yes, 


sir." 

From  evidence  other  than  Hettenbaugh  it 
is  shown  that  he  negligently  ran  into  plain- 
tiff at  Nineteenth  and  Grand  Avenue  whilst 
plaintiff  was  in  the  act  of  boarding  a  street 
car,  then  standing  and  waiting  for  the  re- 
ception of  passengers.  That  there  were  other 
parties  in  the  car  with  Hettenbaugh  at  the 
time  of  this  collision  there  can  be  no  ques- 
tion under  the  proof.  The  number  ranges 
front  two  to  four,  in  addition  to  Hettenbaugh 


and  some  of  them  were  women  according 
to  some  of  the  witnesses.  Hettenbaugh  was 
driving  south  on  Grand  Avenue  at  the  time 
of  the  accident  and  continued  south,  at  the 
rate  of  about  twenty  miles  per  hour.  The 
accident  occurred  about  7:30  in  the  evening. 
The  street  car  man,  who  reported  it  to  his 
company,  by  referring  to  his  report  fixes  it 
at  7:33.  Shortly  before  eight  o'clock,  or 
about  eight  o'clock,  Hettenbaugh  and  the  car 
were  again  heard  of  at  Fifty-second  and  Oak 
streets,  where  he  had  a  head  on  collision  with 
the  car  of  George  B.  Calvin.  Mr.  Calvin 
got  out  of  his  car  and  started  toward  Hetten- 
baugh, and  Hettenbaugh  ran  and  got  on  the 
running  board  of  a  car  which  was  passing. 
His  conduct  was  such  that  Mr.  Moore,  the 
owner  of  the  car,  knocked  him  from  the  car 
and  down  to  the  street,  after  running  a 
couple  of  blocks.  Shortly  thereafter  a  police 
ambulance  picked  him  up  and  took  him  to 
an  emergency  hospital  for  treatment.  He  was 
drunk  at  this  time,  but  roused  up  about, 
midnight  and  was  placed  in  the  police  hold- 
ever.  In  his  car  were  found  three  bottles 
(unopened)  [233]  of  beer,  and  some  tops  to 
beer  bottles.  The  police  surgeon  says  that 
he  had  some  money,  an  abstract  of  title,  two 
bunches  of  keys  and  some  wrenches  on  htm 
when  picked  up  by  the  ambulance.  The 
money  and  abstract  he  took  and  the  next  day 
gave  them  to  Hettenbaugh 's  wife.  The  other 
things  he  put  back  in  his  pockets.  The  police 
records  show  that  he  had  keys  and  automo- 
bile wrenches  on  his  person  when  he  was 
searched  at  the  holdover.  The  foregoing  fair- 
ly states  the  facts  of  this  quite  lengthy  rec- 
ord. 

I.  The  law  of  this  case  should  not  difficult. 
A  sifting  of  the  facts,  and  the  application  of 
sound  rules  of  law,  is  the  tedious  process  re- 
quired at  our  hands.  By  respondent  it  Ib 
urged: 

"Proof  that  the  automobile  belonged  to  de- 
fendant, and  was  being  operated  by  defend- 
ant's regularly  employed  chauffeur,  was  a 
prima  facie  sufficient  showing  that  the  chauf- 
feur was  acting  within  the  scope  of  his  em- 
ployment, and  the  burden  of  evidence  shifted 
to  the  defendant  to  show  the  contrary." 

We  are  inclined  to  the  view  that  this  doe« 
not  too  broadly  state  the  presumption  of  fact 
(which  arises  from  proof  of  ownership  of 
the  cap  and  proof  of  the  general  employment 
of  the  chauffeur)  to  the  effect  that  such 
chauffeur  was  within  the  scope  of  his  em- 
ployment. To  state  it  differently,  if  it  be 
proved  (as  here)  that  the  car  was  owned  by 
defendant,  and  if  it  be  further  proved  (as 
here)  that  the  chauffeur  was  in  the  general 
employment  of  defendant,  then  the  presump- 
tion arises  that  such  chauffeur  was  within 
the  scope  of  his  employment  when  the  acci- 
dent occurred.     This,  however,   is  as  broad 
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as  the  rule  goe^.  From  such  a  showing  the 
plaintiff  has  a  prima  facie  case  resting  upon 
this  presumption.  Presumptions  of  this 
character  (like  all  presumptions  as  to  a  fact 
in  a  case)  take  flight  upon  the  appearance 
in  evidence  of  the  real  facts.  In  Berry  on 
Law  of  Automobiles  (2d  ed.)  section  615, 
p.  694,  the  doctrine  is  well  stated : 

"This  presumption  cannot  stand  in  the  face 
of  po*»itive  proof  of  facts  to  the  contrary; 
and  where  the  [234]  plaintiff  has  relietl  upon 
such  presumption  and  it  hajs  been  opposed 
by  positive  evidence  to  the  contrary,  he  must 
then  produce  evidence  tending  to  disprove  the 
defendant's  positive  testimony,  or  his  prima 
facie  case  will  fall.  The  presumption  in 
question  is  rather  a  frail  thing.  It  is  unlike 
an  inference  that  arisen  upon  the  proof  of 
certain  facts,  and  which  is  necessarily  true 
if  the  facts  are  true.  It  rests  upon  tbe 
facts  that  the  automobile  was  owned  by  the 
defendant  and  that  the  chauffeur  w^ho  was 
operating  it  was  in  the  general  employment 
of  the  defendant;  neither  one  or  both  of 
^vhich  actually  tends  to  prove  that  the  chauf- 
feur was  engaged  in   the   owner's   burliness." 

To  like  effect  is  the  opinion  of  Williams, 
Commissioner,  in  Hurck  v.  Missouri  Pac.  R. 
Co.  252  Mo.  1,  c.  48,  158  S.  W.  581,  whereat 
he  said: 

**The  above  stated  exception  to  the  gen- 
eral rule  is,  it  will  be  seen,  wholesome  doc- 
trine, for  if  either  by  plaintiff's  own  evi- 
dence or  by  the  evidence  offered  by  defendant 
it  appears  that  the  unusual  happening 
f  which  by  its  very  nature  raises  the  presump- 
tion of  negligence)  was  caused  solely  by  ri« 
major^  or  by  any  other  instrumentality  dis- 
connected from  any  negligence  of  defendant, 
the  presumption  is  undermined  and  falls  and 
no  case  is  made,  and  in  that  situation  the 
plaintiff  must  fail  unless  he  goes  forward 
Avith  evidence  showing  specific  negligence.' 

In  that  case  the  plaintiff  was  relying  upon 
j)rcsumptive  negligence.  A  train  had  been 
derailed,  and  the  plaintiff  injured.  The  de- 
fense was  that  the  derailment  was  occasioned 
by  an  act  of  God. 

In  Sowders  v.  St.  Louis,  etc.  R.  Co.  127 
Mo.  App.  119,  104  S.  W.  1122,  Xortoni,  J., 
thus  states  the  rule  as  to  presumptions  of  the 
character  here  invoked.     He  says: 

"All  presumption**  of  fact  proceed  from 
other  facts  in  proof  (Lawson  on  Presump- 
tive Evidence,  652),  and  supply  an  omitted 
fact  in  accord  with  the  dictates  of  human 
experience  on  like  questions.  They  are  there- 
fore rebuttable  or  disputable  as  a  matter  of 
<'oursc.  Inasmuch  as  such  presumptions 
merely  amount  to  an  assumption  [235]  of 
Avhat  may  be  true,  as  indicated  by  the  prob- 
abilities and  the  rationale  of  experience  they 
may  be  entirely  overcome  or  removed  from  the 
<ase  by  competent  proof  going  to  supply  the 


fact  presumed.  [Lawson  on  Presumptive 
Evidence,  559,  22  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  1235-1236;  Moraun  v.  Branham, 
27  Mo.  351:  Ham  v.  Barret,  28  Mo.  3P8.] 
And  it  is  the  AvelUestablished  law  that  a 
presumption  'of  fact  will  not  be  permitted  to 
contradict  or  overcome  facts  actually  proved. 
[Lawson  on  Presumptive  Evidence,  659; 
Whitaker  v.  Morrison  (1  Fla.  25)  44  Am. 
Dec.  627;  Morton  v.  Heidorn,  135  Mo.  608- 
617.]" 

In  the  case  at  bar  the  defendant  at  about 
1:30  P.M.  directed  this  chauffeur  to  take  his 
car  to  the  garage  at  his  home  Both  the  evi- 
dence for  the  plaintiff  and  for  the  defendant 
shows  this  fact.  The'  evidence  shows  that 
an  hour's  time  was  ample  for  this  purpose, 
after  making  liberal  allowances  for  time  to 
deliver  the  two  passengers  that  defendant 
placed  in  his  custody.  This  accident  did  not 
occur  until  7:30  or  some  six  hours  after  the 
directions  were  given  to  the  chauffeur,  and 
five  hours  after  he  should  have  had  the  car 
in  defendant's  garage.  With  this  showMng  it 
would  be  to  strain  the  law  to*  sav  that  at 
7:30  there  was  the  presumption  of  fact  that 
the  servant  was  about  his  master's  business. 
Til  is  showing  of  facts  destroyed  the  presump- 
tion, and  it  then  became  the  duty  of  plain- 
tiff, in  order  to  make  a  case  for  the  jury, 
to  show  as  a  fact,  that  at  the  time  of  the 
accident  (7:30  P.M.)  the  servant  "was  in  fact 
about  his  master's  business.  The  trip  to 
see  Rogers  at  Thirty-fourth  and  Broadway 
cannot  be  considered  within  the  scope  of  his 
duties,  because  both  Hettenbaugh  (plain- 
tiff's witness)  and  the  defendant,  say  that 
Hettenbaugh  had  been  given  no  such  direc- 
tions at  that  time.  So  that  we  reiterate,  that 
it  was  for  the  plaintiff  to  show  (not  for  the 
Jury  to  presume  from  the  fact  that  defend- 
ant owned  the  car  and  had  Hettenbaugh  in 
his  general  employment)  that  at  the  time 
of  the  accident  the  chauffeur  was  in  fact  en- 
gaged in  the  performance  of  a  duty  for  the 
master.  The  majority  opinion  of  the  Court 
of  Appeals  concludes  that  [236]  the  trip  to 
see  Rogers  was  one  within  the  duties  of  the 
chauffeur.  We  cannot  view  it  in  that  light 
under  this  evidence.  The  evidence  all  agrees 
that  there  was  no  such  direction  from  the 
master,  although  there  was  a  direction  to 
go  to  the  machine  shop  and  have  some  parts 
made.  The  "knock"  in  the  engine  is  shown 
to  have  been  caused  by  carbon  in  the  cylinder. 
Hettenbaugh  was  an  experienced  mechanic 
and  it  appears  was  paid  good  wages  for  that 
reason.  No  good  reason  appears  in  the  evi- 
dence for  this  trip  to  Rogers,  because  the 
experience  of  Hettenbaugh  was  such  that  he 
could  have  remedied  that  trouble.  Nor  was 
it  shown  that  defendant  even  had  knowledge 
of  this  "knt)ck"  in  the  engine,  when  he  gave 
the  directions.    Because  the  master  may  have 
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previously  directed  that  the  car  be  taken  to 
Rogers  for  work  thereon,  is  not  sufficient  to 
license  Hettenbaugh,  the  chauffeur  and  me- 
chanic to  go  there  at  this  time,  and  for  the 
purpose  indicated  by  his  evidence  in  this  rec- 
ord. When  said  chauffeur  failed  to  return  the 
machine  to  defendant's  garage  as  he  was  di- 
rected, and.  spent  some  five  hours  or  more 
driving  over  the  city,  it  requires  proof 
positive  that  he  was  on  a  mission  for  the 
master  at  the  time  of  the  accident,  in  order 
to  hold  the  master 

IL  By  what  we  have  written  above,  we 
do  not  mean  to  say  that  slight  deviation 
from  a  direct  route  to  defendant's  garage, 
would  exonerate  the  master  from  the  neg- 
ligence of  the  servant,  nor  do  we  mean  that 
slight  things  done  by  the  chauffeur  for  his 
own  benefit,  which  wjere  mere  incidents, 
whilst  in  the  line  of  his  service  of  the  mas- 
ter would  destroy  the  presumption.  To  be 
explicit,  it  appears  that  thi^  servant  stopped 
at  Thirteenth  Street  and  Grand  Avenue  for 
his  laundry.,  He  was  then  within  reason- 
able lines  of  his  direction  to  the  home.  Such 
an  incident  might  be  considered  as  merely 
incidental,  and  not  necessarily  out  of  line 
of  his  duty  to  the  master.  But  what  we  do 
mean  to  ^ay  is,  that  the  great  number  of 
things  in  this  record  prior  to  the  accident, 
when  considered  with  the  directions  given 
to  the  chauffeur,  is  sufficient  to  destroy 
[237]  the  presumption,  and. render  it  neces- 
sary for  the  plaintiff  to  make  proof  of  the 
fact,  that  the  agent  was  in  the  service  of  the 
master  at  the  hour  of  the  accident. 

The  rule  announced  in  Daily  v.  Maxwell, 
152  Mo.  App.  1.  c.  426,  133  S.  W.  351,  is  a 
reasonable  one.    It  reads  thus: 

"All  the  authorities  are  in  accord  in  hold- 
ing that  in  an  action  based  on  the  negligent 
running  of  an  automobile  the  owner  of  the 
car  who  was  not  present  at  the  infliction  of 
the  injury  cannot  be  held  liable  except  it  be 
shown  that  the  person  in  charge  not  only 
was  the  agent  or  servant  of  the  dwner,  but 
also  was  engaged  at  the  time  in  the  business 
of  his  service.  [Evans  v.  A.  L.  Dyke  Auto- 
mobile Supply  Co.  121  Mo.  App.  266;  Lotz 
V.  Hanlon,  217  Pa.  St.  339;  Slater  v.  Advance 
Thresher  Co.  (97  Minn.  305)  107  N.  W.  133; 
Patterson  v.  Kates,  152  Fed.  481;  Reynolds 
V.  Buck  [127  la.  601]  103  N.  W.  946;  Clark 
V.  Buckmobile  Co.  [107  App.  Div.  120]  94 
N.  Y.  S.  771;  Howe  v.  Leighton  [75  N.  H. 
601]  75  Atl.  102;  Jones  v.  Hoge  [47  Wash. 
633]  92  Pac.  433;  Lewis  v.  Amorous  [3  Ga. 
App.  50]  59  S.  E.  338.] 

"Where  a  chauffeur,  either  with  or  with- 
out his  master's  consent,  uses  the  machine 
for  his  own  business  or  for  his  own  pleasure 
and  negligently  inflicts  injury  on  another, 
the  master  cannot  be  held  liable,  for  the  rea- 
son   that   the   negligent    act    being   entirely 


outside  the  scope  of  the  servant's  employ- 
ment, cannot  call  into  action  the  rule  of 
respondeat  superior.  The  fact  of  con^nt  is 
material  only  in  the  solution  of  the  issue  of 
whether  or  not  the  use  of  the  machine  was, 
in  fact,  on  business  of  the  master." 

To  this  should  be  added  that  if  the  owner- 
ship of  the  car  be  shown  to  be  in  defendant, 
and  the  chauffeur  is  shown  to  be  in  the  gen- 
eral employ  of  the  defendant,  then  there 
would  be  a  presumption  that  he  was  in  the 
service  of  the  master  at  the  time,  which  pre- 
sumption would  take  flight  upon  the  appear- 
ance in  evidence  of  the  facts  themselves. 

III.  From  the  foregoing  conclusions  it  be- 
comes necessary  to  examine  the  facts  and  de- 
termine whether  or  not  there  is  eubstan- 
tial  evidence  in  behalf  of  the  plaintiff, 
[238]  tending  to  show  that  Hettenbaugh  was, 
as  a  fact,  in  the  performance  of  a  duty  for 
the  master  at  the  time  of  the  accident.  The 
only  evidence  on  this  point  is  that  of  Het- 
tenbaugh in  the  two  depositions.  The  only 
duty  is  the  alleged  hunting  of  the  garage 
keys,  which  were  supposed  to  be  lost.  It  is 
urged  that  Hettenbaugh  might  have  retraced 
his  steps  and  gone  back  to  his  first  stops  at 
Twelfth  and  Grand  Avenue  and  at  Seven- 
teenth and  Grand  Avenue  for  the  pur- 
pose of  finding  his  keys.  Hettenbaugh  says 
he  does  not  know  where  he  went.  Again  it 
is  shown  that  he  had  a  companion  with  him 
when  he  took  Rogers  home  shortly  before 
seven  o'clock.  At  the  very  instant  of  the 
accident  he  had  persons  in  the  automobile 
with  him.  This  was  at  7:30  and  at  Nine- 
teenth and  Grand  Avenue.  In  about  fifteen 
or  twenty  minutes  he  collided  with  another 
car  at  Fifty-second  Street,  at  which  place 
three  bottles  of  beer  were  found  in  his  car, 
as  well  as  tops  which  came  from  the  beer 
bottles.  It  is  true  he  had  no  companions 
then,  and  where  he  left  them  is  not  known, 
but  that  he  did  have  them  when  the  acci- 
dent occurred  there  is  no  question  under  this 
proof.  Hettenbaugh  says  that  he  did  not 
know  that  he  struck  plaintiff.  Putting  all 
these  facts  together,  they  comport  more  near- 
ly with  the  idea  that  Hettenbaugh  was  out 
on  a  drunken  joy-ride,  rather  than  with  the 
idea  that  he  was  searching  for'  lost  keys. 
Remembering  that  he  knew  nothing  of  hurt- 
ing the  plaintiff,  upon  what  theory  could 
it  be  said  that  he  was  returning  from  a 
trip  to  recover  lost  keys,  when  he  was  found 
at  Fifty-second  Street,  a  great  distance  (two 
to  three  miles)  south  of  the  master's  garage. 
Tlie  whole  facts  tend  most  strongly  to  show 
that  when  arrested  he  was  winding  up  a 
debauch  which  began  early  in  the  afternoon 
at  Seventeenth  Street  and  Grand  Avenue. 
Then  again,  when  his  evidence  is  read,  it 
is  clear  that  his  recollection' of  what  occurred 
after  he  left  Rogers  at  about  seven  oVlock 
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is  too  hazy  to  be  of  much  value.  He  say^ 
he  does  not  know  where  he  want  after  reach- 
ing the  neighborhood  of  the  defendant's  gar- 
age. If  he  returned  to  [239]  places  where 
he  had  been  during  the  afternoon  to  look 
for  keys,  no  doubt  more  substantial  evidence 
could  have  been  secured.  In  the  dissenting 
opinion  of  Judge  Johnson  he  ^ets  out  most 
of  the  evidence  from  Hettenbaugh,  which  we 
have  set  out.  [Whimster  v.  Holmes  (Mo.) 
lyo  S.  \V.  1.  c.  68.]     He  then  says: 

**Such  testimony  is  wholly  worthless  and 
it  should  be  held  that  there  is  no  proof  in 
the  record  of  the  movements  of  the  chauffeur 
from  the  time  he  and  his  companion  left 
Rogers  at  Twenty-fourth  and  Park  at  6:40 
P.M.  until  7:30,  the  time  of  the  injury.  Thia 
we  do  know:  He  returned  downtown,  gath- 
ered up  more  companions  and  proceeded 
south  on  Grand  Avenue — not  to  return  to 
defendant's  residence — there  is  no  evidence 
of  such  intention — but  to  drive  out  into  the 
country  south  of  Kansas  City.  There  i^  evi- 
dence that  some  of  the  occupants  of  the  car 
were  women  and  there  were  bottles  of  beer 
aboard.  Finally  at  about  eight  o'clock  p.m. 
they  met  disaster  at  Fifty-second  and  Oak 
Streets  about  two  and  a  half  or  three  mi  lea 
south  of  defendant'^  home,  where  they  had 
a  head-on  collision  with  another  car.  The 
chauffeur,  drunk  and  excited,  tried  ^to  escape 
from  the  scene,  but  in  a  fight  that  followed, 
was  knocked  senseless  and  afterwards  taken 
to  police  headquarters  and  lodged  in  jail. 
One  of  the  city  physicians,  who  was  not  a 
witness  at  the  former  trial,  testified  that  he 
went  in  the  ambulance  to  the  scene  of  the 
wreck  and  found  the  chauffeur  lying  on  the 
pavement  wounded  on  the  head  and  in  a  state 
of  intoxication.  He  searched  his  pockets, 
finding  money,  an  abstract  of  title,  automo- 
bile tools  and  two  bunches  of  keys.  He  took 
charge  of  the  money  and  abstract  for  safe- 
keeping, and  returned  the  tools  and  keys  to 
the  chauffeur's  pockets.  The  property  clerk 
at  police  headquarters,  also  a  new  witness 
introduced  by  defendant,  produced  the  rec- 
ords of  his  office  which  show  that  a  chain, 
a  wrench  and  'two  keys'  were  taken  from 
the  chauffeur's  pockets  and,  not  being  called 
for,  were  afterwards  sold  at  an  auction  sale. 

[240]  "The  day  before  he  left  for  the  North 
defendant  ordered  the  chauffeur  to  put  his 
Packard  runabout  and  the  touring  car  in 
good  repair  during  his  absence,  but  did  not 
direct  him  to  consult  or  employ  Rogers.  Let 
it  be  conceded,  however,  for  present  purposes 
that  the  chauffeur  went  to  the  garage  at 
Thirty-fourth  and  Broadway  to  consult  Rog- 
ers about  his  master's  affairs,  and  in  so 
doing  was  acting  within  the  scope  of  his  em- 
ployment. When  that  duty  was  fully  per- 
formed— and  it  was  so  performed  when  he 
left  Rogers  about  four  o'clock — it  became  his 


duty  to  drive  the  car  to  defendant's  garage 
which  was  straight  east  only  |i  mile  away. 
Instead  of  doing  this  he  kept  the  car  in  his 
own  service  two  hours,  during  which  he  be- 
came intoxicated,  and  then  reappeared  with 
it  at  the  Broadway  garage  and  from  near 
there  picked  up  Rogers  and  drove  north 
downtown  for  no  other  purpose  than  the  grati- 
fication of  his  own  pleasure.  There  is  not 
the  slightest  pretense  in  the  evidence  that 
from  about  four  o'clock  until  6:40  when  they 
arrived  at  Roger's  home,  the  chauffeur  was 
directly  or  indirectly  in  the  service  of  de- 
fendant, and,  as  shown,  there  is  no  credible 
evidence  that,  on  leaving  "Rogers,  he  started 
to  take  the  car  to  defendant's  garage  and 
thereby  returned  to  the  performance  of  a 
duty  he  owed  defendant. 

"All  that  is  shown  with  any  degree  of  de-  , 
finiteness  is  that  the  chauffeur  and  his  com- 
panion, still  in  pursuit  of  a  drunken  carouse, 
returned  downtown,  secured  dissolute  com- 
panions, procured  a  supply  of  intoxicants 
and  headed  straight  for  the  country,  injur- 
ing plaintiff  on  their  way.  The  chauffeur 
had  no  knowledge  of  the  collision  with  plain- 
tiff, and,  therefore,  no  cause  to  change  his 
plans.  Confessedly  he  was  not  in  quest  of 
lost  keys  when  he  struck  plaintiff,  and  obvi- 
ously, he  had  no  purpose  of  returning  the 
car  to  defendant's  garage  until  after  the  de- 
bauch had  burned  itself  out.  He  does  not 
say  he  was  on  his  way  home,  but  says  he 
has  no  recollection  of  what  occurred  or  what 
he  was  doing.  He  never  did  reach  the  point 
of  returning  to  defendant's  [241]  service 
since,  when  he  wrecked  defendant's  car  by 
reckless  driving,  he  was  still  in  pursuit  of 
his   own   pleasure. 

"The  law  applicable  to  such  facts  is  simple 
and  well  settled  and  is  properly  stated  in 
our  former  opinion.  The  doctrine  of  liabili- 
ty of  the  master  for  the  wrongful  acts  of 
his  servant  proceeds  from  the  maxims  of 
'respottdeat  superior^  and  *qui  facit  per  alium 
facit  per  se,*  and  therefore  is  a  doctrine  of 
the  law  of  agency  which  holds  the  master 
responsible  for  the  torts  of  his  servant  com- 
mitted within  the  actual  or  apparent  scope 
of  his  servant's  employment. 

"It  is  elementary  that  the  master  is  not 
liable  for  injuries  occasioned  to  a  third  per- 
son by  the  negligence  of  his  servant  while 
the  latter  is  acting  beyond  the  scope  of  his 
employment  for  his  own  purposes,  although 
he  may  be  using  the  vehicle  furnished  him 
by  the  master  with  which  to  perform  the 
ordinary  duties  of  his  employment.  Where 
the  servant,  in  carrying  out  the  master's  or- 
ders, merely  deviates  on  some  errand  of  his 
own  from  the  strict  course  of  duty,  but  while 
thus  going  eMra  viafn  is  really  engaged  in 
the  execution  of  some  duty  of  his  empMy- 
ment,  or  where  be  forsakes  duty  entirely  for 


1132 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


a  time  but  returns  to  its  path,  the  master 
will  be  liable  for  his  negligence  which  in- 
jures a  third  person,  under  the  doctrine  of 
respondeat  superior  (see  authorities  reviewed 
in  former  opinion). 

"The  facts  of  the  present  case  lend  no  sup- 
port to  an  inference  that  the  chauflfeur  either 
was  going  extra  viam  while  performing  a 
duty  of  his  service,  or  had  returned  to  such 
service  at  the  time  of  his  injury.  He  was 
clearly  and  indisputably  beyond  the  actual 
or  ,  apparent  scope  of  his  employment  and 
without  his  master's  knowledge  or  consent 
had  appropriated  and  was  using  the  latter's 
'  ear  for  his  own  exclusive  purposes  without 
any  show  or  pretense  of  service  of  the  mas- 
ter. In  such  a  case  there  can  be  no  liabili- 
ty under  the  rule  of  respondeat  superior 
since  no  agency  of  the  servant  may  be  im- 
plied to  do  a  thing  so  excessive.  [Slater 
V.  Advance  Thresher  Co.  107  N.  VV.  133,  97 
Minn.  305;  Storey  v.  Ashton,  L.  R.  4  Q.  B. 
(Eng.)  476;  Cavanagh  v.  [242]  Dinsmore, 
12  Ilun  (N.  Y.)  465;  Daily  v.  Maxwell,  152 
Mo.  App.  415;  Lotz  v.  Hanlon,  217  Pa.  St, 
.^39:  Patterson  v.  Kates,  152  Fed.  481;  Dan- 
forth  V.  Fisher,  75  N.  H.  Ill;  Douglass  v. 
Stephens,  18  Mo.  1.  c.  368;  Garret^en  v. 
Duenckel,  50  Mo.  1.  c.  107;  Walker  v.  Hanni- 
bal, etc.  R.  Co.  121  Mo.  575;  Kvans  v.  A. 
1j.  Dyke  Automobile  Supply  Co.  121  Mo.  App. 
266;  Vanneman  v.  Walker  Laundry  Co.  168 
Mo  App.   685.] 

"The  demurrer  to  the  evidence  should  have 
been   sustained." 

We  agree  to  these  views,  except  the  con- 
cession made  for  the  argument,  that  it  might 
be  conceded  that  the  servant  was  in  the  dis- 
charge of  his  duties  when  he  went  to  the 
garage  at  Thirty-fourth  and  Broadway  at 
about  four  p.m.  We  do  not  think  the  chauf- 
feur was  then  in  the  discharge  of  his  duties, 
but  this  only  lengthens  the  time  of  his  trip 
of  pleasure,  and  therefore  not  very  material. 
The  judgment  nisi  should  be  reversed  and  it 
is  so  ordered. 

Peb  Curiam. — The  foregoing  opinion  of 
Graves,  J.,  .in  Division  is  adopted  by  the 
Court  in  Banc  as  the  opinion  of  the  Court 
in  Banc.  Walker,  Blair  and  Williams,  JJ., 
concur:  Bond  and  Faris,  JJ.,  concur  in  re- 
sult,  Woodson,  J.,  dissents  in  opinion  filed, 

Woodson,  J.  {dissenting). — While  I  be- 
lieve the  verdict  and  judgment  in  this  case 
are  unjust,  not  supported  by  the  greater 
M-eight  of  the  evidence,  but  in  fact  against 
it,  and  ought  to  be  set  aside  on  that  account, 
because  I  believe  the  trial  court  abused  its 
sound  judicial  discretion  in  not  granting  a 
new  trial  on  that  ground,  yet  I  am  clearly 
of  the  opinion  that  after  the  plaintiff  has 
made  out  his  prima  facie  case  which  is  con- 
ceded in  this  case  as  I  understand  the  ma- 


jority opinion,  the  court  cannot  sustain  a 
demurrer  to  the  plaintiff's  evidence,  or  other- 
wise take  the  case  from  the  jury  on  account 
of  evidence  subsequently  introduced  by  the 
defendant;  and  for  that  reason  I  am  of  the 
opinion  that  my  learned  associate  in  so  far 
a<3  he  holds  that  plaintiff's  prima  facie  case 
was  completely  overcome  and  destroyed  by 
[243]  the  evidence  subsequently  introduced 
by  the  defendant,  and  for  that  reason  the 
demurrer  to  plaintiff's  case  should  have  been 
sustained,  is  in  error. 

In  discussing  this  question,  this  court,  in 
the  case  of  Peterson  v.  Chicago,  etc.  R.  Co. 
265  Mo.  462,  1.  c.  479,  178  S.  W.  182,  said: 

"The  second  proposition  presented  is:  Was 
the  plaintiff  under  the  facts  disclosed  by  the 
evidence  guilty  of  such  contributory  negli- 
gence that  the  court  should  have  declared, 
as  a  matter  of  law,  that  he  could  not  re- 
cover? The  question  of  contributory  negli- 
gence, as  a  rule,  is  a  matter  of  defense  which 
must  be  pleaded  and  proven  by  the  defendant. 

"As  held  in  paragraph  one  of  this  opinion, 
the  plaintiff  having  made  out  a  prima  facie 
case,  then  according  to  the  rule  just  announced 
the  burden  rested  upon  the  defendant  to  dis- 
prove and  overcome  that  case,  to  the  satisfac- 
tion of  the  jury.  That,  of  course,  means 
that  the  jury  ai;id  not  the  court  must  pass 
upon  'the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony.  That 
is,  after  a  prima  facie  case  has  once  been 
made  out,  the  case  can  never  be  taken  from 
the  jury.  [Boone  v.  Wabash,  etc.  R.  Co.  20 
Mo.  App.  232;  Kenney  v.  Hannibal,  etc,  R. 
Co.  80  Mo.  573;  Gregory  v.  Chambers,  78 
Mo.  298,  299;  Cannon  v.  Moore,  17  M6.  App. 
102;  Gibson  v.  Zimmerman,  27  Mo.  App.  90; 
Milliken  v.  Thyson  Commission  Co.  202  Mo. 
637;  Rinehart  v.  Kansas  City  Southern  R. 
Co.  204  Mo.  276;  Vincent  v.  Means.  184  Mo. 
340-341;  Bryan  v.  Wear,  4  Mo.  106;  Vaulx 
V.  Campbell,  8  Mo.  224;  Wolff  v.  Campbell, 
110  Mo.  114;  Randle  V.  Pacific  R,  Co.  65  Mo. 
334,'  McAfee  v.  Ryan,  11  Mo.  364;  The  City 
of  Memphis  v  Matthews,  28  Mo.  248;  Brad- 
ford v.  Rudolph,  46  Mo.  426;  Wood  v.  Met- 
ropolitan St.  R.  Co.  181  Mo.  445;  Hipsley 
V.  Kansas  City,  etc.  R.  Co.  88  Mo.  352; 
Meyers  v.  Union  Trust  Co.  82  Mo.  240;  Dal- 
ton  v.  Poplar  Bluff,  173  Mo.  47;  Cleveland, 
etc.  Mineral  Land  Co.  v  Ross,  135  Mo.  101; 
Huston  V.  Tyler,  140  Mo.  262;  Gordon  v. 
Burris,  141  Mo.  602;  Cornwell  v.  Wulff,  148 
Mo.  542;  Seehorn  v.  American  Nat.  Bank, 
148  Mo.  265;  Weinberg  v.  Metropolitan  St. 
R.  Co.  139  Mo.  290;  Seawell  v.  Kansas  City, 
etc.  R.  Co.  119  Mo.  222;  Schroeder  [244]  v. 
Chicago,  etc.  R.  Co.  108  Mo.  322;  Seligman 
V.  Rogers,  113  Mo.  649.]" 

I  venture  the  assertion  that  the  cases  cited 
in  support  of  the  rule  announced  in  that  case 
do  not  constitute  one-tenth  of  the  cases  in 
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this  State  announcing  the  same  doctrine; 
and  notwithstanding  this  well-established 
rule,  the  majority  opinion  in  this  case 
brushes  it  aside  and  emasculates  it  with  a 
single  breath. 

While  it  is  true  the  doctrine  announced 
in  the  majority  opinion  is  supported  by  Ber- 
ry on  Law  of  Automobiles  (2d  ed.)  eec.  615, 
p.  694,  yet  it  appears  to  me  that  his  rtoson- 
ing  is  more  plausible  than  sound. 

The  rule  as  stated  by  the  learued  author 
is  as  follows: 

'*Thi8  presumption  cannot  stand  in  the 
face  of  positive  proof  of  facts  to  the  contra- 
ry;  and  where  the  plaintiff  has  relied  upon 
such  presumption  and  it  has  been  opposed 
by  positive  evidence  to  the  contrary ^  he  must 
then  produce  evidence  tending  to  disprove 
the  defendants  positive  testimony  or  his  pri- 
ma facie  case  will  fall.  The  presumption  in 
question  is  rather  a  frail  thing.  It  is  unlike 
an  inference  that  arises  upon  the  proof  of 
certain  facts,  and  which  is  necessarily  true 
if  the  facts  are  true.  It  rests  upon  the  facts 
that  the  automobile  was  owned  by  the  de- 
fendant and  that  the  chauffeur  who  was  oper- 
ating it  was  in  the  general  employment  of 
the  defendant;  neither  one  nor  both  of  which 
actually  tends  to  prove  that  the  chauffeur 
was  engaged  in  the  owner's  business." 
(The  italics  are  ours.) 

A  foreward:  In  order  that  I  may  not  be 
misunderstood  I  desire  to  state  that  I  un- 
derstand the  majority  opinion  to  hold  that 
if  the  positive  evidence  introduced  by  either 
the  plaintiff  or  the  defendant  shows  that  the 
injury  complained  of  was  caused  by  an  in- 
Btrumentality  disconnected  from  any  negli- 
gence of  the  defendant,  the  presumption  aris- 
ing from  the  proof  that  the  chauffeur  was 
in  the  general  employment  of  the  defendant^ 
and  that  he  was  operating  the  car  at  the  time 
of  the  injury,  constitutes  prima  facie  evi- 
dence that  the  former  was  acting  within  the 
scope  of  his  employment  at  the  [245]  time 
of  the  injury,  is  undermined  and  the  prima 
facie  cage  of  the  plaintiff  falls,  and  no  case 
is  made,  and  in  that  situation  the  plaintiff 
must  fail  unless  he  goes  further  and  shows 
by  specific  evidence  that  the  negligence  of 
the  defendant  caused  the  injury. 

Now.  in  so  far  as  that  rule  applies  to  the 
plaintiff's  evidence,  I  have  no  special  com- 
plaint to  make,  save  that  it  is  rather  broad- 
ly stated,  not  excluding  certain  well  known 
exceptions  thereto,  but  I  deny  the  rule  is 
sound  when  applied  to  the  evidence  of  the 
defendant,  as  I  will  now  try  to  show.  But 
before  doing  so,  it  seems  to  me  the  author 
attributes  undue  significance  to  the  words 
"positive  proof,"  "positive  testimony,"  "spe- 
cific evidence,"  etc.,  for  the  obvious  reason 
that  the  injury  must  pass  upon  the  evidence, 
whether  it  is  positive,  spwific,  direct  or  in- 
ferential. 
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Returning  to  the  question  in  hand:  The 
vice  of  the  rule  stated  by  Mr.  Berry  is  in- 
dicated by  the  italicized  words.  In  sub- 
stance they  declare  the  law  to  be  that,  not- 
withstanding the  fact  that  plaintiff  has  made 
out  his  prima  facie  case,  yet  if  the  defend- 
ant introduces  "positive  evidence"  to  the  con- 
trary, then  the  plaintiff  cannot  recover,  with- 
out he  introduces  "evidence  (in  rebuttal) 
tending  to  disprove  the  defendant's  positive 
testimony."  In  other  words,  the  rule  an- 
nounces the  astounding  doctrine  in  that  after 
the  plaintiff  has  made  out  a  prima  facie  case, 
it  then  becomes  the  duty  of  the  court,  if 
the  defendant  introduces  evidence  tending  to 
show  that  the  injury  was  caused  by  somo 
independent  agency  over  which  he  had  no 
control,  thereby  disproving  the  plaintiff's 
prima  facie  case,  to  declare  as  a  matter  of 
law  the  plaintiff  could  not  recover  without 
he  introduces  evidence  in  rebuttal  tending  to 
contradict  the  evidence  so  introduced  by  the 
defendant. 

Stripped  of  all  useless  and  confusing  ver- 
biage, that  *is  the  true  rationale  of  the  rule 
announced  by  Mr.  Berry  and  followed  in  the 
majority  opinion;  and  I  submit,  if  sound,  by 
the  same  rule  of  reason  when  the  plaintiff 
introduces  his  evidence  in  rebuttal  contra- 
dicting that  of  the  defendant,  then  the  court 
should  instruct  the  jury  to  [246]  find  for 
the  former,  without  the  latter  should  intro- 
duce additional  evidence  tending  to  disprove 
that  introduced  by  the  plaintiff  in  rebuttal, 
and  if  logically  followed  to  the  end,  ^he  trial 
of  the  cause  would  thus  go  on  to  the  end 
of  time,  without  one  of  the  parties  should 
become  weary  and  quit  the  fight;  and 
even  in  that  event,  the  court  and  not  the 
jury  would  find  the  facts.  Such  is  not  the 
law. 

As  previously  stated,  the  law  is  that  where 
the  plaintiff  makes  out  a  prima  facie  case 
against  the  defendant,  although  the  defend- 
ant may  introduce  evidence  which  entirely 
overthrows  and  disproves  the  prima  facie 
case  so  made,  yet  the  trial  court  cannot  say, 
as  a  matter  of  law,  that  it  is  so  overthrown 
and  direct  a  verdict  for  the  defendant.  [Sco 
cases  cited.] 

This  rests  upon  the  constitutional  right  to 
a  trial  of  all  such  causes  by  a  jury,  whose 
exclusive  province  it  is  to  pass  upon  the 
credibility  of  the  witnesses  produced  by  the 
defendant,  as  well  as  by  the  plaintiff,  and 
the  weight  and  value  to  be  given  to  their 
testimony.  Under  the  rule  announced  in  the 
majority  opinion,  the  court  passes  upon  the 
credibility  of  the  witnesses  introduced  by  the 
defendant  and  the  weight  to  be  given  to  their 
testimony,  and  declares  whether  or  not  the 
prima  facie  case  has  been  overcome,  wiiih' 
the  jury  passes  upon  the  credibility  of  those 
introduced  by  the  plaintiff  and  the  weight  to 
be  given  to  their  testimony.     I  repeat  that 
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is  not  the  law;  what  is  sauce  for  the  goose 
is  sauce  for  the  gander. 

Moreover,  to  make  my  assault  upon  Mr, 
Berry's  rule  perfectly  plain  and  unanswera- 
ble, as  it  seems  to  me:  Suppose  that  the 
only  evidence  that  had  been  introduced  by  the 
plaintiff  in  this  case  had  been  to  the  effect 
that  Hettenbaugh,  the  chauffeur,  was  in  the 
general  employment  of  Holmes,  the  defend- 
ant, to  operate  the  car  in  question,  and  that 
while  so  operating  it  he  ran  the  same  against 
the  plaintiff  and  injured  him;  this,  the  ma- 
jority opinion  holds,  and  all  concede,  would 
have  made  out  a  prima  facie  case  for  the 
plaintiff,  and  had  the  defendant  introduced 
no  evidence  in  defense,  the  trial  [247]  court, 
under  the  authorities  before  cited,  would 
have  been  required  to  have  submitted  the 
case  to  the  jury  on  that  evidence  alone,  and 
had  the  jury  found  for  plaintiff,  that  evi- 
dence would  have  been  sufficient  to  have  sup- 
ported the  verdict;  this,  no  one  will  deny. 
But  the  dispute  arises  over  the  following 
supposition  I  am  about  to  state,  namely: 
Suppose  the  defendant,  instead  of  having  de- 
clined to  introduce  any  evidence  in  the  case, 
as  previously  supposed,  had  in  fact  offered 
Hettenbaugh,  the  chauffeur,  as  a  witness,  and 
that  he  had  testified  that  he  was  not  pur- 
suing his  master's  orders  at  the  time  he 
struck  and  injured  the  plaintiff,  but  was  out 
on  a  drunken  joy-ride,  as  suggested  by  the 
majority  opinion:  and  suppose  further,  that 
as  a  matter  of  fact,  that  evidence  of  Het- 
tenbaugh was  not  only  not  true,  but  was  de- 
liberate' perjury,  which  all  must  concede 
might  be  possible,  then  how  would  the  case 
stand?  Would  that  testimony,  though  ab- 
solutely false,  be  sufficient,  as  a  matter  of 
law,  to  completely  overcome  and  destroy  the 
plaintiff's  prima  facie  case?  I  think  not;  at 
least,  under  our  rules  of  practice,  which  are 
based  upon  the  constitutional  right  to  a 
trial  by  jury,  the  jury  at  least  should  be 
permitted  to  find  whether  or  not  said  testi- 
mony was  true  or  false,  and  the  court  should 
not,  and  is  not  authorized  to  declare  as  a 
matter  of  law  that  perjured  testimony  in  a 
trial  before  a  jury  is  sufficient  to  destroy 
plaintiff's  prima  facie  case.  If  this  is  not 
true,  and  the  court  is  clothed  with  such  au- 
thority, then  perjury  might  stand  at  a  pre- 
mium in  the  jurisprudence  of  this  State,  for 
we  have  previously  shown  that  if  defendant 
had  not  introduced  any  evidence  at  all,  the 
prima  facie  case  made  by  him  would  have 
been  sufficient  to  have  supported  the  verdict; 
but  under  the  second  supposition  mentioned, 
tlie  perjured  testimony  would,  as  a  matter 
of  law,  have  utterly  destroyed  that  case. 

To  my  mind  the  rule  announced  by  Mr. 
Berry  is  predicated  upon  sophistry  and  not 
reason  or  authoritv. 

I  tlierefore  dissent  from  the  majority  opin- 
ion and  am  of  the  opinion  that  the  judgment 


should  be  reversed  and  the  cause  remanded 
for  another  trial  for  the  reasons  before 
stated. 


NOTE. 

The  reported  case  holds  that  in  an  action 
against  the  owner  of  an  automobile  to  re- 
cover damages  for  the  negligent  •acts  of  his 
chauffeur,  if  the  plaintiff  shows  that  the  car 
was  owned  by  the  defendant  and  that  the 
chauffeur  was  in  the  general  employment  of 
the  defendant,  the  presumption  arises  that 
the  chauffeur  was  acting  within  the  scope 
of  his  emplojrment  at  the  time  the  accident 
occurred.  But,  the  court  holds,  this  pre- 
sumption takes  flight  on  the  appearance  in 
evidence  of  the  real  facts,  and  is  completely 
destroyed  in  the  case  at  bar,  the  evidence 
showing  that  the  chauffeur  was  at  the  time 
of  the  accident  clearly  and  indisputably  be- 
yond the  actual  or  apparent  scope  of  his 
employment,  and  without  his  master's  knowl- 
edge or  consent  had  appropriated  and  was 
using  the  latter's  car  for  his  own  exclusive 
purposes  without  any  show  or  pretense  of 
service  of  the  master.  The  liability  of  the 
owner  of  an  automobile  for  the  acts  of  his 
chauffeur  or  agent  is  discussed  in  the  i^tes 
to  Lotz  V.  Hanlon,  10  Ann.  Cas.  731;  Mat- 
tel V.  Gillies,  12  Ann.  Cas.  970;  White  Oak 
Coal  Co.  V.  Rivoux,  Ann.  Cas.  1914C  1082; 
Reilly  v.  Connable,  Ann.  Cas.  1916A 
656 ;  Griffin  v.  Russell,  Ann.  Cas.  1917D  994 ; 
Christy  v.  Elliott,  108  Am.  St.  Rep.  196; 
and  Moon  v.  Matthews,  136  Am.  St.  Rep. 
902. 
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62  OTOa.  122;  162  Pac.  819. 


Appeal  and  Error  —  Deatli  of  Party  — 
Effeot  of  Failure  to  Substitute  Repre- 
sentatiTe. 

Where,  in  an  action  against  a  partnership, 
service  is  made  by  publication  and  the  ap- 
pearance is  by  the  partnership  only,  and 
judgment  is  rendered  against  the  individuals 
composing  the  firm,  and,  pending  the  appeal, 
one  of  the  parties  dies,  held,  a  failure  to 
revive  in  the  name  of  his  personal  representa- 
tive is  not  fatal  to  the  appeal,  inasmuch  as 
the  trial  court  was  without  jurisdiction  to 
render  an  individual  judgment  against  the 
deceased. 
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Partnership  —  Aotion.  against  ^—  Judg- 
Bient  against  Members  Individually. 

In  an  action  against  a  partnership,  'where 
Bervice  is  made  upon  the  firm  only,  a  judg- 
ment rendered  against  the  individuals  com- 
posing the  partnership  is  void  for  the  reason 
that  it  is  rendered  against  parties  not  before 
the  court. 

[See  note  at  end  of  this  case.] 

Nature  of  Partnership. 

A  partnership  is  a  distinct  entity  from  the 
individuals  who  compose  it. 

(Syllabus  by  court.) 

Error  to  County  Court,  Carter  coimty: 
Fbebhan,  Judge. 

Action  by  M«  L.  Alexander,  plaintiff, 
against  Edward  R.  Holmes  et  al.,  defendants. 
Judgment  for  plaintiff.  'Defendants  bring  er- 
ror. The  facts  are  stated  in  the  opinion. 
Kevebsed. 

/.  B.  Moore,  WaoTier,  Dean,  McLeod  d 
Langworihy  and  William  E,  Byers  for  plain- 
tiffs in  error. 

Cruoe  d  Potter  for  defendant  in  error. 

» 

[122]  Galbbaith,  C. — This  .  action  was 
originally  commenced  in  a  justice  of  the  peace 
court.  On  appeal  to  the  county  court  it  was 
tried  to  the  court  and  a  jury,  and  a  verdict 
returned  for  the  plaintiff.  Judgment  was  ren- 
dered on  the  verdict  as  follows: 

[123]  "It  is  therefore  ordered,  decreed,  and 
adjudged  by  the  court  that  M.  L.  Alexander, 
the  plaintiff  herein,  do  have  and  recover  of 
and  from  H.  E.  Holmes,  Ralph  W.  Holmes, 
and  Edward  K.  Holmes,  the  defendants  here- 
in jointly  and  severally,  the  sum  of  $200,  to- 
gether with  all  costs  herein.  To  the  above 
judgment  the  defendants  in  open  court  ex- 
cept." 

A  motion  is  hereby  presented  by  the  de- 
fendant in  error  to  dismiss  the  appeal  for 
the  reason: 

"That  this  court  is  without  jurisdiction  to 
hear  and  determine  this  appeal,  for  the  reason 
that  intermediate  to  final  judgment  and  the 
filing  of  the  proceedings  in  error  in  the  Su- 
preme Court,  R.  E.  Holmes,  who  was  one  of 
the  party  defendants  below,  and  against  whom 
a  judgment  was  rendered  by  the  court  in  said 
cause,  and  one  of  the  parties  who  prayed  this 
appeal,  died,  and  that  no  revivor  of  said 
action  is  shown  by  the  record  therein." 

This  motion  is  well  taken,  provided  the 
judgment  appealed  from  is  valid,  inasmuch 
as  it  appears  from  the  face  thereof  that  it, 
was  and  is  a  joint  judgment.  Holmes  v. 
Dillard,  40  Okla.  309,  136  Pac.  408.  This  last 
case,  however,  is  distinguished  from  the  case 
at  bar,  in  this:  That  in  the  Dillard  case  the 
action  was  prosecuted  against  the  individuals 
composing  the  partnership  of  R.  E.  Holmes 


&  Sons,  lind  not  against  the  partnership,  as 
in  this  case,  and  in  that  case  the  individuals 
were  served  with  summons  and  appeared  in 
the  trial  court,  while  in  this  case  the  sum- 
mons was  against  R.  E.  Holmes  &  Sons,  and 
the  service  was  made  by  publication  against 
the  partnership,  and  the  appearance  was  by 
the  partnership,  and  there  was  neither  serv- 
ice upon,  nor  appearance  by,  R.  E.  Holmes. 
The  judgment  was  therefore  void  as  to  him 
for  want  of  jurisdiction  in  the  trial  court  to 
render  it.  Sayre  Commission  Co.  v.  Keen,  26 
Okla.  [124]  794,  110  Pac.  775;  Heaton  v. 
Schaeffer,  34  Okla.  631,  126  Pac.  797,  43 
L.R.A.  (N.S.)  640.  The  judgment  being  void 
as  to  R.  E.  Holmes,  for  the  reasons  above 
given,  a  failure  to  revive  in  the  name  of  his 
personal  representative  was  not  fatal  to  the 
appeal,  and  the  motion  to  dismiss  should  be 
denied. 

There  is,  however,  a  further  sufficient  reason 
why  this  cause  should  be  reversed  and  re- 
manded, to  wit:  It  appears  from  the  face 
of  the  record  that  the  judgment  appealed 
from  was  void  for  want  of  jurisdiction  in  the 
trial  court  to  render  it,  inasmuch  as  it  was 
rendered  against  parties  who  were  not  prop- 
erly before  the  court.  The  action  was  com- 
menced against  R.  E.  Holmes  &  Sons,  a  part- 
nership   composed    of    Holmes    and 

Holmes.     The  garnishment  affidavit. 


issued  at  the  commencement  of  the  action,  al- 
leged that  R.  E.  Holmes  &  Sons  were  indebt- 
ed, etc.  The  summons  in  the  case  was 
issued  against  R.  JE.  Holmes  &  Sons,  and  the 
service  made  by  publication  against  the  part- 
nership. The  appearance  in  the  court  below 
was  by  R.  E.  Holmes  &  Sons,  first  by  de- 
murrer and  then  by  answer.  The  judgment, 
however,  appealed  from  was  rendered  not 
against  the  partnership,  but  against  the  in- 
dividuals composing  the  partnership,  to  wit, 
R.  E.  ^[olmes,  Ralph  W.  Holmes,  and  Edward 
R.  Holmes,  jointly  and  severally.  It  is  said 
in  Heaton  v.   Schaeffer,  supra: 

"A  consideration  of  the  statutes  quoted 
and  cases  cited,  together  with  the  case  of 
Symms  Grocer  Co.  v.  Burnham,  6  Okla.  618, 
52  Pac.  918,  leads  to  the  conclusion  that  in 
this  jurisdiction  a  partnership  is,  to  some 
extent,  a  separate  entity  from  the  individuals 
who  compose  it,  and  that  the  members  of  a 
firm  are  not  directly  liable  upon  a  debt  of  the 
partnership,  but  their  liability  arises  out  of 
their  connection  [125]  with  the  firm,  and  is 
only  traceable  through  the  firm,  and  must  be 
established  by  a  judgment  against  the  firm." 

These  individuals  against  whom  judgment 
was  rendered  were  not  brought  into  the  case 
by  the  service  of  summons,  nor  did  they  make 
a  voluntary  appearance  therein.  Service  of 
summons  was  upon  R.  E.  Holmes  &  Sons,  as 
a  partnership,  the  appearance  in  the  action 
was  by  the  partnership.     The  judgment  was 
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not  rendered  against  the  party  in  court,  the 
partnership,  but  against  the  individuals  com- 
posing the  partnership  who  were  not  in  court. 
Therefore  the  court  was  without  jurisdiction 
to  render  this  joint  and  several  judgment 
against  these  individuals  composing  this  part- 
nership, and  the  judgment  appealed  from  is,  * 
for  that  reason,  void.  Heaton  v.  Schaeffer, 
34  Okla.  631,  126  Pac.  797,  43  L.R.A.(N.S.) 
540;  S^yer  Commission  Co.  v.  Keen,  26  Okla. 
794,  110  Pac.  775. 

We  therefore  recommend  that  the  judgment 
appealed  from  be  reversed,  atid  the  cause 
remanded,  with  directions  to  grant  a  new 
trial. 

By  the  Coubt. — It  is  so  ordered. 


NOTE. 

Riglit  to  Personal  Judgment  against 
Partner  in  Aetion  against  Firm  as 
Suoh. 

This  note  is  confined  to  a  discussion  of  the 
right  to  enter  judgment  against  a  partner 
individually  in  an  action  brought  against  the 
firm  as  such  without  joining  the  partners  as 
individuals.  It  excludes  from  consideration 
the  right  to  have  judgment  against  one  of 
several  persons  sued  as  partners,  and  also  the 
right  to  enforce  against  the  individual  assets 
of   a  partner  a  judgment  against  the  firm. 

At  common  law  a  partnership  is  regarded 
as  an  aggregation  of  individuals  and  no  action 
lies  against  a  firm  as  such.  See  30  Cyc. 
p.  556.  But  by  statute  in  some  jurisdictions 
such  an  action  may  be  maintained,  and  in 
those  jurisdictions  in  an  action  so  brought 
the  judgment  must  be  entered  if  at  all  against 
the  firm.  A  judgment  against  one  or  more 
partners  individually  is  not  permissible. 
Jackson  v.  Litchfield,  8  Q.  B.  D.  (Eng.)  474; 
Baldridge  v.  Eason,  99  Ala.  516,  13  So.  74; 
Williams  v.  Hurley,  135  Ala.  319,  33  So. 
159;  McGrew  v.  Earnest,  167  Ala.  531,  52 
So.  639;  Kilgore  v.  Shannon,  6  Ala.  App, 
637,  60  So.  520;  Yarbrough  Turpentine  Co.  v. 
Taylor  (Ala.)  78  So.  812;  Craig  v.  Smith,  10 
Colo.  220,  15  Pac.  337;  Dessauer  v.  Koppin, 
3  Colo.  App.  115,  32  Pac.  182;  Breene  v. 
Booth,  3  Colo.  App.  470,  33  Pac.  1007;  Pea- 
body  v.  Oleson,  15  Colo.  App.  346,  62  Pac. 
234;  Ogle  v.  Miller,  128  la.  474,  104  N.  W. 
502;  Anderson  v.  Wilson,  142  la.  158.  120 
N.  W.  677;  Sayer  Commission  Co.  v.  Keen, 
20  Okla.  794,  110  Pac.  775;  Heaton  v.  Schaef- 
fer, 34  Okla.  631,  126  Pac.  797,  43  L.R.A. 
(N.S.)  640.  See  also  Ellsberry  v.  Block,  28 
Colo.  477,  65  Pac.  629;  Howes  v.  Patterson, 
76  Ga.  689;  Lansing  v.  Bever  Land  Co.  158 
la.  693,  138  N.  W.  833.  And  see  the  reported 
case.  Compare  Phillips  v.  Wait,  106  Ga.  848, 
32  S.  E.  647.  And  it  follows  as  a  corollary 
that   a  judgment   against  a   partnership   as 


such  is  not  a  judgment  against  an  individual 
member  thereof.  State  v.  Kiefer  (lo.)  163 
N.  W.  698. 

In  Yarbrough  Turpentine  Co.  v.  Taylor, 
supra,  it  was  said:  "In  suits  against  part- 
nerships, although  the  names  of  the  individ- 
uals composing  the  partnership  are  set  out 
in  the  complaint,  judgment  cannot  be  ren- 
dered against  the  individuals.  For  that 'pur- 
pose the  individuals  must  be  made  defendants, 
and  each  must  be  served  with  process." 

In  Jackson  v.  Litchfield,  supra,  the  court 
said:  'The  writ  was  issued  against  a  part- 
nership firm  in  the  name  of  the  firm,  and 
was  served  in  accordance  with  the  rule  and 
order  on  one  of  the  partners.  Appearance 
was  entered  for  all  the  partners  but  one, 
namely  James  Litchfield.  The  usual  proceed- 
ing was  taken  for  the  discovery  of  those  who 
were  members  of  the  partnership,  and  the 
result  was  an  affidavit  by  one  of  the  partners, 
in  which  it  was  stated  that  amongst  others 
James  Litchfield  was  a  partner,  and  indeed 
it  is  not  denied  that  he  was  a  member  of  the 
firm.  Xo  appearance  to  the  action  was  en> 
tered  for  James  Litchfield,  and  thereupon 
and  therefore  the  plaintiff  moved  to  sign 
judgment  against  him  separately  for  want  of 
appearance.  The  divisional  court  refused  to 
allow  this  to  be  done,  and  in  my  opinion  the 
divisional  court  were  right,  and  that  such 
judgment  under  the  circumstances  cannot  be 
signed.  I  think,  whether  the  writ  is  to  be 
considered  as  having  been  personally  served 
on  James  Litchfield  or  not,  that  as  it  wa» 
against  the  firm  in  the  name  of  the  firm,  ^ 
judgment  must  be  entered  against  the  firm 
only.'* 

So  in  W'illiams  v.  Hurley,  135  Ala.  319,  33 
So.  159,  the  action  was  brought  against  *' Wil- 
liams and  Brown,  a  firm  composed  of  Dote 
M.  Williams  and  Morgan  L.  Brown,  De- 
fendants.'' A  judgment  was  rendered  against 
the  individual  partners.  In  setting  aside 
the  judgment  the  court  said:  "It  is  i>er- 
fectly  clear  that  the  action  is  against  the  firm 
of  Williams  &  Brown:  the  complaint  counts 
against  the  partnership  alone  and  not  against 
the  individuals  composing  the  partnership. 
The  statement  of  the  names  of  the  members 
of  the  firm  is  mere  description  of  the  per- 
sonnel of  the  entity  which  alone  is  sued. 
Baldridge  v.  Eason,  99  Ala.  516.  It  also 
seems  clear  to  us  that  the  judgment  by  de- 
fault rendered  in  the  circuit  court  is  not  a 
judgment  against  the  party  sued,  the  firm, 
but  is  a  judgment  against  the  individuals 
composing  the  firm,  and  who  are  not  sued." 

It  has  been  held  that  a  judgment  entered 
against  an  individual  partner  in  an  action 
against  a  firm  as  such  is  not  void  and  subject 
to  collateral  attack  provided  the  partner 
against  whom  the  judgment  runs  was  served 
with  process.    Marsh  v.  Mead,  57  la.  535,  10 
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X.  W.  922,  wherein  it  was  said:  "Where  in 
an  action  upon  a  claim  against  a  partnership, 
judgment  is  not  sought  against  the  partners 
individually,  it  is  certainly  irregular  to 
render  a  judgment  against  them  individually, 
and  we  are  not  prepared  to  say  that  such 
judgment  against  partners  not  served  with 
notice  might  not  be  treated  as  void.  But  as 
against  partners  served  with  notice,  we  think, 
it  would  at  most  be  merely  irregular.  The 
appellant  contends  that  the  firm  and  the 
members  thereof  are  as  distinct  as  two  in- 
dividuals, but  this  is  evidently  not  so.  Each 
partner  owes  the  whole  debt.  A  judgment 
a<*ainst  the  firm  by  its  firm  name  binds  each 
member  so  far  as  the  matters  therein  ad- 
judicated are  concerned.  At  least  this  was  so 
under  the  revision,  because  under  it  a  judg- 
ment against  the  firm  may  be  enforced  by 
scire  facias  against  the  Individual  property 
of  the  partners.  Section  2785.  At  tKe  time 
this  judgment  was  rendered  the  revision  was 
in  force.  Even  partners  not  served,  then, 
were  regarded  as  before  the  court  in  some 
sense;  in  a  still  stronger  sense  partners  served 
would  be.  In  the  action  in  which  the  judg- 
ment complained  of  was  rendered,  we  may 
ahsume  that  H.  C.  Marsh,  the  present  plain- 
tiff, was  served  with  notice  or  voluntarily 
appeared.  It  would  have  been  proper  for  the 
court  to  render  judgment  against  all  the 
partners  individually  who  have  been  served 
or  who  had  appeared,  if  the  petition  had  been 
drawn  in  the  proper  form  for  that  purpose. 
Now,  in  our  opinion,  the  lack  of  such  form 
will  not  justify  us  in  saying  that  the  court 
was   without   jurisdiction." 


BUTLER 


V. 


EMINENT  HOUSEHOLD   OF   COLUM- 
BIAN WOODMEN. 

Mississippi    Supreme    Court,    Division    A— 
December  3,  1917. 


116  Miss,  86;  70  So,  830, 


^'Les"  —  Meaning  of  Term. 

In  its  common-law  definition,  the  term  "leg" 
does  not  include  the   foot,  nor   any  of  the 

bones  of  the  foot. 

Ann.  Cas.  1918D.— 72. 


Benefioial  Ajisooiations  —  Amendment 
of  Constitntion  or  By-laws  —  Effeet 
as  to  Existing  Members. 

An  insurance  contract  by  a  mutual  benefit 
society,  providing  that  the  insurance  is  grant- 
ed to  the  member  with  the  distinct  provision 
that  the  rights  and  benefits  shall  be  subject 
to  and  governed  by  the  constitution  and  by- 
laws of  the  society  existing  when  the  policy 
was  ift^ued,  or  that  may  be  thereafter  adopted 
or  amended  by  the  society  before  injury,  per- 
mits any  reasonable  change  in  the  rights  and 
benefits  under  the  contract  by  amendment  or 
adoption  of  by-laws  of  the  society  increasing 
or  decreasing  the  dues  and  assessments,  de- 
fining an  ambiguous  term  in  the  covenant, 
or  reasonably  reducing  the  benefits,  and  such 
change  in  the  by-laws  is  valid,  if  reasonable, 
and  is  to  be  read  into  the  contract  as  if 
written  therein. 

[See  note  at  end  of  this  case.] 

Same. 

Where,  at  issuance  of  a  beneficiary  cove- 
nant by  a  mutual  benefit  insurance  society, 
the  covenant  or  contract  of  insurance  and  the 
constitution  and  by-laws  of  the  society  pro- 
vided that  the  beneficiary  should  receive  $200 
in  the  event  of  a  broken  leg,  and  thereafter 
such  provision  of  the  constitution  of  the 
society  was  amended  to  provide  that  the  bene- 
ficiary should  be  paid  $100  m  the  event  of 
complete  fracture  of  the  thigh,  involving 
either  the  upper  or  lower  extremity,  or  the 
shaft  of  the  bone,  or  in  the  event  of  complete 
fracture  of  either  or  both  bones  of  the  lower 
leg  (tibia,  or  shin  bone,  or  fibula),  at  either 
extremity  or  along  the  center,  or  in  event 
of  the  complete  fracture  of  the  kneecap,  such 
amendment  to  the  constitution,  defining  what 
was  meant  by  a  broken  leg,  was  reasonable 
and  proper  under  the  provision  of  the  in- 
surance contract  that  the  member's  rights 
and  benefits  were  subject  to  and  governed  by 
the  constitution  and  by-laws  of  the  society 
as  existing  or  amended. 
'  [See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Hinds  county: 
Potter,  Judge. 

Action  by  Young  D.  Butler,  plaintiff, 
against  Eminent  Household  of  Columbian 
Woodmen.  Judgment  for  defendant.  Plain- 
tifi  appeals.  The  facts  are  stated  in  the 
opinion.     Affirmed. 

Watkins  d  Wof^■^^w  for  appellant. 
Albert  Hoioell,  Jr.  and  J.  A.  Teat  for  ap- 
pellee. 

[91]  HoLDEN,  J. — The  appellant.  Young  D. 
Butler,  sued  the  appellee  in  the  circuit  court 
of  Hinds  county  to  recover  on  a  policy  or 
beneficiary  covenant  of  insurance  for  an  al- 
leged broken  leg  and  from  a  judgment  in 
favor  of  the  appellee  benevolent  society  the 
appellant  brings  this  appeal  here. 

The  agreed  statement  of  facts  is  here  set 
out: 


1138 


CITE  THIS  VOL.  ANN.  CA^.  1918D. 


*n 


'It  is  agreed  by  and  between  the  parties, 
plaintiff  and  defendant,  to  the  above-styled 
suit,  that  the  same  be  tried  before  the  judge, 
a  jury  being  waived,  on  the  following  agreed 
statement  of  facta,  to  wit: 

"First.  That  for  a  valuable  consideration, 
and  for  value  received,  upon  the  written  ap- 
plication of  the  plaintiff  there  was  issued  to 
the  plaintiff  by  the  defendant,  on  the  7th  day 
of  December,  a.d.  1905,  a  contract  or  policy 
of  insurance,  called  a  beneficiary  covenant. 
A  copy  of  said  application,  accepted  by  the 
defendant  on  or  before  the  7th  day  of  Decem- 
ber, A.D.  1905,  is  hereto  attached  as  Exhibit 
A,  and  is  a  part  hereof  the  same  as  if  fully 
^copied  herein.  A  copy  of  said  contract  or 
policy  of  insurance,  called  a  beneficiary  cov- 
enant accepted  by  the  plaintiff  on  the  7th 
day  of  December,  a.d.  1905,  is  hereto  at- 
tached as  Exhibit  B,  and  is  a  part  hereof  the 
same  as  if  fully  copied  herein. 

"Second.  Tliat  the  plaintiff  from  the  issil- 
ance  of  said  contract  or  policy  of  insurance, 
called  a  beneficiary  covenant,  has  made  all 
payments  and  performed  all  things  required 
of  him,  to  keep  said  contract  or  policy  of  in- 
surance, called  a  beneficiary  covenant,  in  full 
force  and  effect,  and  the  said  contract  or 
policy  of  insurance,  called  a  beneficiary  cov- 
enant, has  been  in  full  force  and  effect,  and 
said  plaintiff,  as  called  in  said  policy  or 
covenant,  a  worthy  guest  of  the  defendant 
order,  in  good  standing,  from  the  issuance 
of  said  policy  or  covenant,  until  now,  and 
and  said  policy  or  covenant  was  in  full  force 
and  effect,  and  plaintiff  said  worthy  guest  in 
good  standing,  on  the  25th  day  of  November, 
A.  D.  1915. 

[92]  "Third.  Tliat  at  1  o'clock  a.m.  on 
the  said  25th  day  of  November,  4.D.  1915, 
while  said  policy  or  covenant  was  in  full 
force  and  effect,  and  plaintiff  said  worthy 
guest  in  good  standing,  plaintiff  was  also 
a  guest  of  the  Rainey  Hotel  in  the  town  of 
New  Albany,  Miss.,  which  had  caught  on 
fire,  and  from  which  plaintiff,  at  said  hour, 
only  escaped  with  his  life  from  a  death  by 
fire  by  means  of  an  improvised  rope  of  bed 
clothing  let  down  by  him  from  the  window 
of  the  room  occupied  by  him  on  the  third 
fioor  of  the  said  hotel,  but  which  rope  lacked 
twenty  (20)  feet  of  reaching  the  ground,  and 
from  the  end  of  which  plaintiff  fell  to  the 
ground,  thereby  accidentally  breaking  the  two 
bones  called  os  calcia  and  astragaUiSf  of  his 
left  lower  limb,  being  the  two  bones  just 
below  the  ankle  joint,  and  joining  the  ankle 
with  the  bones  below,  from  which  plaintiff 
was  laid  up  for  many  weeks  with  the  injured 
part  in  a  plaster  of  paris  splint. 

"Fourth.  That  there  is  attached  hereto  as 
Exhibit  C  and  made  a  part  hereof  the  same 
as  if  fully  copied  herein,  a  copy  of  the  con- 
stitution and  by-laws  of  the  defendant  order 


in  force  and* effect  at  the  time  of  the  iflsii- 
ance  of  this  policy  or  covenant,  and  still 
in  force  and  effect  so  far  as  this  suit  is  con- 
cerned, unless  superseded  by  the  new  consti- 
tution and  by-laws  promulgated  by  the 
defendant  order  in  December,  1913,  and  the 
amendments  thereto,  promulgated  by  the  de- 
fendant order  in  December,  1914. 

"Fifth.  That  there  is  attached  hereto  as 
Exhibit  D,  and  made  a  part  hereof,  the  same 
as  if  fully  copied  herein,  a  copy  of  said  con- 
stitution and  by-laws  promulgated  by  defend- 
ant order  as  aforesaid  in  December,  1913, 
and  the  amendments  thereto,  promulgated  by 
defendant  order  as  aforesaid  in  December, 
1914. 

"Sixth.  That  plaintiff  consented  to  no 
change  either  in  the  constitution  or  the  by- 
laws of  the  defendant  order  affecting  his 
rights  and  benefits  as  expressed  in  the  said 
policy  or  covenant,  unless  by  the  terms  and 
provisions  [93]  of  said  policy  or  covenant 
itself,  by  reason  of  his  acceptance  of  said 
policy  or  covenant. 

"Seventh.  That  if  plaintiff's  policy  or 
covenant  aforesaid  covers  the  aforesaid  in- 
jury then  satisfactory  and  due  proof  thereof 
was  made  to  tTie  defendant  order  by  plain- 
tiff. 

"Eight.  That  plaintiff  has  never  been  paid 
anything  by  the  defendant  order  by  reason 
01  or  on  account  of  said  injury,  but  the  de- 
fendant order  has  refused  to  pay  plaintiff 
anything  by  reason  of  said  injury,  denying 
liability  to  plaintiff  in  the  premises." 

The  policy  sued  upon  was  issued  to  the 
appellant  in  1905,  and  contains  the  usual 
clause  in  such  fraternal  insurance  policies, 
"executed  in  consideration  of  the  warranties 
made  in  the  application  of  this  guest  and  of 
compliance  on  the  part  of  this  guest  with 
the  constitution  and  by-laws  of  this  frater- 
nity, now  existing,  or  as  hereafter  legally 
amended  all  of  which  and  the  application  of 
this  guest  are  a  part  of  this  covenant."  The 
application  tor  the  insurance  made  by  the 
appellant  contained  the  same  provision;  that 
is,  that  the  insured  should  be  bound  not  onlv 
by  the  constitution  and  by-laws  of  the  society 
as  it  existed  at  the  date  of  the  execution  of 
the  insurance  covenant,  but  should  be  bound 
by  the  constitution  and  by-laws  of  the  soci- 
ety which  should  thereafter  be  legally  amend- 
ed. 

At  the  date  of  the  issuance  of  the  ben- 
eficiary covenant  herein,  in  1905,  the  cov- 
enant or  contract  of  insurance  and  the 
constitution  and  by-laws  provided  that  the 
beneficiary  should  receive  two  hundred  dol- 
lars in  the  event  of  broken  arm  or  broken  leg. 
Subsequently,  in  the  month  of  December, 
1914,  the  above  provision  of  the  constitution 
of  the  society  was  amended  to  read  as  fol- 
lows: 
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"Should  the  holder  of  a  beneficiary  cove- 
nant in  good  standing  suffer  the  complete 
fracture  of  the  arm  at  either  extremity,  or  the 
shaft,  or  in  the  event  of  the  complete  frac- 
ture of  one  or  both  bones  of  the  forearm, 
either  at  the  [94]  extremities  or  the  shaft, 
or  in  the  event  of  the  complete  fracture  of 
the  thigh,  involving  either  the  upper  or  lower 
extremity,  or  the  shaft  of  the  bone,  or  in 
case  of  the  complete  fracture  of  either  or 
both  bones  of  the  lower  leg  {tibia,  or  shin 
bone  or  fibula),  at  either  extremity  or  along 
the  center,  or  in  the  event  of  the  complete 
fracture  of  the  kneecap,  there  shall  be  paid 
one  hundred  dollars." 

It  will  be  observed  that  the  appellant  ben- 
eficiary was  injured  in  November,  1915,  and 
that  the  injury  was  the  fracture  of  two  small 
bones  of  his  foot,  the  os  calcis  and  Mtra- 
galus,  and  the  two  bones  just  below  the  ankle 
joint  for  which  injury  this  suit  is  brought. 
It  also  appears  that  he  had  continued  to  pay 
the  premiums  or  dues  on  the  policy  without 
protest  after  the  amendment  to  the  constitu- 
tion and  by-laws  was  made  by  the  spciety  in 
December,  1914. 

The  appellant  bases  his  claim  here  on  the 
ground  that  the  two  small  bones  in  his  foot 
which  were  broken  constitutes  "a  broken 
leg,"  and  is  covered  by  the  policy  and  laws 
of  the  society  in  force  in  1905,  under  the 
provision,  "in  the  event  of  broken  arm  or 
broken  leg,"  in  the  policy,  and  that  the 
amendment  or  ( liange  in  the  by-laws  and 
constitution  made  by  the  society  in  1914  is 
illegal  and  void,  and  not  binding  upon  him, 
and  that  the  claim  is  valid  under  the  cov- 
enant and  laws  of  the  society  existing  at  the 
time  the  policy  was  issued. 

It  is  unnecessary  to  consider  and  discuss 
but  one  question  presented  by  this  record  in 
order  to  reach  a  decision  of  the  controversy, 
and  that  is,  whether  or  not  the  change  or 
amendment  to  the  constitution  and  by-laws 
of  the  appellee  fraternal  society  made  in 
December,  1914,  which  changed  the  provision 
of  benefit  "in  the  event  of  broken  leg"  to  the 
provision  of  benefit  "in  the  event  of  the  com- 
plete fracture  of  the  thigh  or  of  either  bones 
of  the  lower  leg  {tibia,  or  shin  bone,  or 
fibula),  or  in  the  event  of  the  complete  frac- 
ture of  the  kneecap,"  was  reasonable.  In 
other  words,  under  the  terms  of  the  policy 
and  the  constitution  and  by-laws  of  the 
society  in  [95]  1905,  when  the  policy  was 
issued,  the  beneficiary  could  recover  in  the 
event  of  a  *T>roken  leg,"  which  provision  the 
appellant  contends  here  would  include  any 
bone  from  the  thigh  down  to  and  including 
the  toes  of  the  foot.  The  amendment  to  the 
by-laws  and  constitution  of  the  society  made 
in  1914  expressly  defines  what  is  meant,  and 
specifically  names  the  bones  of  the  leg,  the 
fracture  of  which  entitles  the  insured  to  the 


benefit,  and  states  what  is  included  in  the 
insurance  risk,  and  that  is,  in  effect,  that  the 
meaning  of  "broken  leg"  is  the  fracture  of 
one  of  the  bones  of  the  lower  leg  or  tibia, 
or  the  kneecap,  or  the  thigh,  but  does  not 
include  the  bones  of  the  feet. 

The  appellant  urges,  and  cites  some  au- 
thority holding,  that  the  leg  means  any  of 
the  bones  ^om  the  thigh  down  to  the  toes, 
but  it  appears  from  other  authority  and  th6 
common  definition  of  "leg,"  that  it  doe»  not 
include  the  foot  nor  any  of  the  bones  of  the 
foot.  However,  if  the  bones  of  the  foot 
should  be  included  in  the  meaning  of  the 
word  "leg,"  still  we  do  not  think  that  the 
fracture  here  of  the  two  small  bones  of 
the  foot  comes  within  the  beneficial  terms  of 
the  policy,  for  the  plain  reason  that  the  pro- 
vision of  the  constitution  and  by-laws  of  the 
society,  as  changed  and  amended  in  Decem- 
ber, 1914,  expressly  and  definitely  defines  and 
names  what  bones  of  the  body  shall  be  con- 
sidered the  leg,  and  plainly  provides  for  what 
fractures  of  the  bones  of  the  leg  the  ben- 
eficiary may  recover.  It  is  argued  in  the 
brief  of  the  appellant  that  this  amendment 
01  the  constitution  and  by-laws  of  the  society 
is  void  and  not  binding  upon  the  appellant 
because  the  amendment  is  unreasonable  and 
impairs  or  destroys  a  vested  right  of'  the 
appellant  under  the  contract  of  insurance. 

This  character  of  insurance  contract  in  a 
mutual  benefit  society  which  provides  that 
the  insurance  is  granted  by  the  society  to 
the  member  with  the  distinct  provision  that 
the  rights  and  benefits  shall  be  subject  to  and 
be  governed  by  the  constitution  and  by-laws 
of  this  fraternal-  society  existing  when  the 
policy  issued  or  that  may  thereafter 
[96]  be  adopted  or  amended  by  the  society 
before  the  injury  occurs,  certainly  permits 
any  reasonable  change  in  the  rights  a'nd 
benefits  under  the  covenant  by  amendment 
or  adoption  of  laws  of  the  society  which 
might  increase  or  decrease  the  dues  and  as- 
sessments, or  define  an  ambiguous  term  in 
the  covenant,  or  reasonably  reduce  the  ben- 
efits, and  such  change  in  the  laws  of  the 
society  is  valid,  if  reasonable,  and  is  to  be 
read  into  the  contract  as  if  written  therein. 

We  are  called  upon  here  to  pass  upon 
the  question  of  whether  the  amendment  or 
change  in  this  case  made  in  the  constitution 
and  by-laws  of  the  society  in  December,  1914, 
impaired  a  vested  right  or  was  void  on  ac- 
count of  being  unreasonable.  We  do  not 
think  the  change  or  amendment  of  the  laws 
of  the  society  made  in  December,  1914,  was 
unreasonable,  but  on  the  contrary  the  change 
was  reasonable,  and  probably  wise  and  neces- 
sary, and  was  fully  authorized  by  the  laws 
of  the  society  and  the  covenant  of  insurance, 
wMiich  expressly  govern  and  determine  the 
measure  of  the  rights  of  the  appellant  under 
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the  beneficiary  policy  issued  in  this  case. 
This  rule  of  law  is  sustained  by  the  best 
authority  on  the  subject.  Ross  v.  Modern 
Brotherhood  of  America,  120  la.  692,  95  N. 
W.  207,  and  the  authorities  there  cited; 
Newman  v.  Supreme  Lodge,  etc.  110  Miss. 
371,  70  So.  241,  L.R.A.1916C  1051;  Supreme 
Lodge,  etc.  v.  Mims,  241  U.  S.  574,  36  S.  Ct. 
702,  00  U.  S.  (L.  ed.)  1179,  L.R.A.1916F 
919;  Sovereign  Camp  Woodmen  of  World, 
V  Woodruff,  80  Miss.  546,  32  So.  4 ;  Supreme 
Commandry,  etc.  v.  Ainsworth,  71  Ala.  449, 
46  Am.  Rep.  332;  Gilmore  v.  Knights  of 
Columbus,  77  Conn.  58,  58  Atl.  223,  107  Am. 
St.  Rep.  17,  1  Ann.  Cas.  715;  Fullenwider  v. 
Supreme  Council,  etc.  180  111.  621,  54  N.  E. 
485,  72  Am.  St.  Rep.  239;  Norton  v.  Catholic 
Order  of  Foresters,  138  la.  464,  114  N.  W. 
893,  24  L.R.A.(N.S.)  1030;  Kirk  v.  Fraternal 
Aid  Assoc.  95  Kan.  707,  149  Pac.  400;  Ury 
V.  Modern  Woodmen  of  America,  149  la. 
706,  127  N.  W.  605;  Uhl  v.  Hiawatha,  etc. 
Assoc.  97  Kan.  422,  155  Pac.  026;  Wright 
V.  Minnesota  Mut.  L.  Co.  193  U.  S.  657,  24  S. 
Ct.  549,  48  U.  S.  (L.  ed.)  832.  The  author- 
ities cited  in  [97]  these  cases  thoroughly 
discuss  the  question  here  involved,  and  sus- 
tain our  holding  above.  Now,  we  conceded 
above  for  the  purpose  of  the  discussion  that 
the  change  in  the  laws  of  the  society  was  a 
material  change  in  the  benefits  of  the  policy 
because  it  excluded  any  benefit  for  injury  to 
bones  in  the  foot,  and  that  recovery  might 
have  been  had  for  such  injuries  to  bones  in 
the  foot  before  the  change  in  the  laws  of 
the  society  was  made  in  1914,  and  we  holding 
that  such  change  was  reasonable  and  valid 
and  binding  upon  the  appellant  beneficiary 
herein.  But  aa  a  matter  of  fact  we  are 
unable  to  say  that  the  amendment  of  the 
laws  of  the  society  in  December,  1914,  really 
changed  the  benefits  of  the  policy,  or  that  it 
did  not  merely  define  what  was  meant  by  the 
original  provision  of  "broken  leg"  of  1905. 
That  is,  the  change  made  in  the  laws  of  the 
society  in  1914  seems  to  have  simply  de- 
clared in  unambiguous  terms  what  was  and 
is,  meant  by  the  word  "leg"  in  the  policy, 
and  that  the  fracture  of  the  leg  did  not  and 
does  not  mean  the  fracture  of  a  small  bone 
in  the  foot,  which  fracture  is  the  basis  of 
this  suit.  Ross  v.  Modern  Brotherhood  of 
America,  supra.  Defining  what  an  ambig- 
uous provision  in  the  insurance  policy  means, 
may  not  necessarily  result  in  changing  or 
reducing  or  eliminating  a  material  benefit 
therein.  We  do  not  say  here  that  it  was 
even  necessary  that  the  meaning  of  "leg" 
should  have  been  expressly  defined  by  the 
laws  of  the  society,  because  it  may  be  that 
the  "leg"  does  not  include  the  foot,  toes, 
nor  any  of  the  bones  of  the  foot,  and  if  that 
be  true,  the  appellant  here  could  in  no  event 
have  recovered  under  the  contract  of  insur- 


ance in  this  case,  because  at  no  time  did  his 
covenant  of  insurance  specifically  provide  a 
benefit  for  the  fracture  of  any  bone  in  his 
foot,  consequently  such  fracture  must  have 
been  of  one  of  the  bones  of  the  leg  in  order 
that  he  should  receive  the  benefit  named  in 
the  insurance  policy.  But  we  do  not  pass 
upon  this  question. 

It  follows  from  the  above  conclusions  that 
the  appellant  was  deprived  of  no  vested  right 
under  the  insurance  [98]  policy  on  account 
of  the  change  or  amendment  in  the  constitu- 
tion and  by-laws  of  the  society  made  in 
December,  1904,  Ross  v.  Modern  Brother- 
hood of  America,  supra.  We  think  the 
principle  involved  in  the  case  before  us  is 
the  same  as  that  in  the  Newman  v.  Supreme 
Lodge,  etc.  supra,  and  the  able  opinion  of 
Special  Justice  Campbell  in  that  case  is 
good  authority,  and  splendidly  covers  the 
field  on  the  particular  subject. 

It  will  be  borne  in  mind  in  the  instant  case 
that  the  appellant  was  a  member  of  the  ap- 
pellee mutual  insurance  society,  and  as  such 
may  have  participated,  directly  or  indirectly, 
in  changing  or  amending  its  constitution  and 
by-laws,  and  may  have  been  charged  under 
its  laws  with  knowledge  of  amendments  and 
changes  made  which  affected  his  covenant  of 
insurance;  and  it  appearing  that  he  con- 
tinued to  pay  his  premiums  or  dues  in  the 
society  for  the  insurance  furnished  him  after 
the  constitution  and  laws  of  the  society  had 
been  changed  in  December,  1914,  he  may 
have  expressly  or  impliedly  ratified  the 
change  made  in  the  policy  about  which  he 
now  complains.  But  we  do  not  pass  upon 
these  questions  now  because  it  is  unnecessary 
to  do  so  in  view  of  the  conclusion  reached 
above. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

Affirmed. 


HOTE. 

In  the  reported  case  it  appears  that  at  the 
time  a  policy  of  benefit  insurance  was  issued, 
the  constitution  and  by-laws  of  the  insur- 
ance society  provided  for  the  payment  of  a 
certain  benefit  to  the  insured  in  the  event 
01  a  "broken  leg."  Subsequently  the  con- 
stitution and  by-laws  of  the  society  were 
amended  so  as  expressly  to  define  a  "broken 
leg"  as  meaning  the  fracture  of  one  of  the 
bones  of  the  lower  leg  or  tibia,  or  the  knee- 
cap, or  the  thigh.  It  is  held  that  the  amend- 
ment was  reasonable  and  valid,  not  impairing 
any  vested  right  of  the  insured,  and  preclud- 
ing recovery  by  him  for  an  injury  consisting 
of  the  breaking  of  the  two  small  bones  in  his 
foot.  The  validity  of  amendments  to  the  by- 
laws of  fraternal  benefit  societies  as  applied 
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to  existing  members  is  exhaustively  discussed 
in  the  notes  to  the  following  cases:  Gilmore 
V.  Knights  of  Columbus,  1  Ann.  Cas.  715, 
107  Am.  St.  Rep.  17;  Olson  v.  Court  of 
Honor,  10  Ann.  Caa.  622,  117  Am.  St.  Rep. 
676;  Hart  v.  Life,  etc.  Assoc.  Ann.-  Cas. 
1913C  672;  Supreme  Conclave,  etc.  v.  Rehan, 
Ann.  Cas.  1914D  58;  Thomas  v.  Knights  of 
Maccabees  of  World,  Ann.  Cas.  1917B  804; 
Strauss  v.  Mutual  Reserve  Fund  L.  Assoc. 
83.  Am.  St.  Rep.  699;  Supreme  Conclave,  etc. 
V.  Miles,  84  Am.  St.  Rep.  528,  653;  Wright 
V.  Knights  of  Maccabees  of  World,  134  Am. 
St.  Rep.  838.     • 


GIBBS 


V. 


ARBA8  BROTHERS,  INOORPO- 

RATED. 

New   York   Court   of   Appeals — January   15, 

3918. 

222  y.  r.  332;  US  JV.  E,  857, 


CItII  Riglitfl  «  Constmction  of  Statute. 

Section  40  of  the  New  York  Civil  Rights 
Law  (McKinney's  Consol.  Laws,  Book  8,  p. 
37)  as  amended  by  l^ws  1933,  c.  265,  as  to 
denial  of  accommodation  in  public  places  on 
account  of  race,  and  section  41  (McKinney's 
Consol.  Laws,  Book  8,  p.  42)  as  so  amended, 
imposing  a  penalty,  being  both  penal  and 
criminal,  must  be  strictly  construed,  and  will 
not  be  enforced  beyond  the  clear  legislative 
intent. 

lilquor  Saloon,  as  ''Plaoe  of  Public  Ao- 
commodation." 

Said  section  40,  as  amended,  providing  that 
no  proprietor  of  "any  place  of  public  accom- 
modation, resort  or  amusement"  shall  deny 
accommodation  to  any  person  on  account  of 
race,  creed,  or  color,  and  defining  such  place 
to  include  any  inn,  tavern,  or  hotel  which  is 
conducted  for  the  entertainment  of  guests,  or 
for  the  accommodation  of  those  seeking 
health,  recreation,  or  rest,  any  restaurant, 
eating  house,  barber  shop,  theater  and  music 
hall,  does  not  include  a  liquor  saloon. 

[See  note  at  end  of  this  case.] 

^Idquor  Saloon"  —  Meaning  of  Term. 

A  liquor  saloon  is  a  shop  or  room  wherein 
is  kept  a  varied  assortment  of  liquors  which 
are  sold  by  the  glass,  drink  or  at  retail. 

Oihhs  V.  Arraa  Brothers^  170  N.  Y.  App. 
Div.  897,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 


Action  by  Benjamin  D.  Gibbs,  plaintiff, 
against  Arras  Brothers,  Incorporated,  defend- 
ant. Judgment  for  plaintiff  in  Municipal 
Court  of  City  of  New  York.  Judgment  af- 
firmed by  Appellate  Term  of  Supreme  Court 
and  by  Appellate  Division  of  Supreme  Court. 
Defendant  appeals  by  permission.  Tlic  facts 
are  stated  in  the  opinion.     Reversed. 

Theodore    B.    QhoMcellor,    Terence   J.    3/o- 
Jdamis  and  Walter  E.  Ernst  for  appellant.    , 
Samuel  Schwartzherg  for  respondent. 

[333]  Collin,  J. — In  June,  1914,  the  plain- 
tiff and  a  companion  were  refused  in  the 
liquor  saloon  of  the  defendant,  drinks,  re- 
spectively, of  beer  and  gin,  because  they  were 
colored  men.  Thereupon  the  plaintiff,  in  his 
own  right  and  as  the  assignee  of  his  com- 
panion, brought  this  action  in  the  ^lunicipal 
Court  of  the  city  of  New  York  to  recover,  and 
did  recover,  the  penalties  provided  for  viola- 
tions of  section  40  of  the  Civil  Rights  Law. 
The  Appellate  Term  and  the  Appellate  Divi- 
sion have  affirmed  the  recovery. 

Section  40,  in  so  far  as  relevant  to  this 
action,  reads:  "All  persons  within  the  juris- 
diction of  this^  state  shall  [334]  be  entitled  to 
the  full  and  equal  accommodations,  advan- 
tages and  privileges  of.  any  place  of  public 
accommodation,  resort  or  amusement,  subject 
only  to  the  conditions  and  limitations  estab- 
Iishe.d  by  law  and  applicable  alike  to  all 
persons.  No  person,  being  the  owner,  lessee, 
proprietor,  manager,  superintendent,  agent 
or  employee  of  any  such  place,  shall  direetly 
or  indirectly  refuse,  withhold  from  or  deny 
to  any  person  any  of  the  accommodations,  ad- 
vantages or  privileges  thereof  ...  on 
account  of  race,  creed  or  color,  ...  a 
place  of  public  accommodation,  resort  or 
amusement  within  the  meaning  of  this  article, 
shall  be  deemed  to  include  any  inn,  tavern  or 
hotel,  whether  conducted  for  the  entertain- 
ment of  transient  guests,  or  for  the  accommo- 
dation of  those  seeking  health,  recreation  or 
rest,  any  restaurant,  eating  house,  public 
conveyance  on  land  or  water,  bathhouse,  bar- 
ber-shop, theater  and  music  hall.  .  .  .*' 
The  next  following  section  prescribes  the  pen- 
alty for  a  violation  recoverable  by  the  person 
aggrieved  or  an  assignee  of  his  cause  of  ac- 
tion, and,  further,  that  each  violation  shall. 
constitute  a  misdemeanor  punishable  by  a 
fine  or  imprisonment  or  both  fine  and  im- 
prisonment. (Civil  Rights  Law,  Cons.  Laws, 
ch.  6,  sections  40,  41;  amd.  L.  1913,  ch.  265.) 

The  parties  recognize  and  express  the  fact 
that  the  legislature  did  not  specifically  de< 
clare  a  liquor  saloon  included  within  either 
of  the  designations  "a  place  of  public  ac- 
commodation, resort  or  amusement."  The 
question,  therefore,  as  presented  by  the  facts, 
the  briefs  and  arguments  of  the  counsel  for 
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the  parties,  and  correctly,  is,  is  a  liquor 
saloon  a  place  of  publia  accommodation,  with- 
in the  intendment  of  the  statute. 

The  intention  of  the  legislature  must  dic- 
tate our  determination.  We  must  effectuate 
the  legislative  purpose  and  design  as,  through 
legitimate  rules  of  interpretation,  we  find 
them  expressed  by  the  language  and  spirit 
[335]  of  the  statute.  By  virtue  of  those 
rules,  the  statute  must  be  strictly  construed 
for  the  reasons  that  it  imposes  restrictions 
upon  the  control  or  management  of  private 
property  by  the  owner  and  is  both  penal  and 
criminal.  Its  effect  is  not  to  be  extended 
through  implication  or  analogy.  Equally  true 
it  is,  however,  that  the  clear  intention  of  the 
legislature  is  not  to  be  defeated  through  in- 
terpretation; but  beyond  that  clear  intention 
the  penalty  will  not  be  enforced.  Burks  v. 
Bosso,  180  N.  Y.  341,  73  N.  E.  58,  105  Am.  St. 
Rep.  762;  Butts  v.  Merchants,  etc.  Transp. 
Co.  230  U.  S.  126;  Woollcott  v.  Shubert,  217 
X.  Y.  212,  Ann.  Cas.  1916B  726,  111  N.  E. 
829,  L.R.A.1916E  248. 

The  classifications  by  the  legislature,  in 
civil  rights  statutes,  of  the  places  expressly 
and  specifically  included  in  the  general  desig- 
nations, "a  place  of  public  accommodation"  or 
"a  place  of  public  amusement"  or  "a  place  of 
public  report"  are  trustworthy  evidence  or 
explanation  of  the  legislative  meanings  of 
those  designations.  The  original  civil  rights 
statute  of  1873  secured  to  each  citizen  the 
"equal  enjoyment  of  any  accommodation,  ad- 
vantage, facility  or  privilege  furnished  by  inn- 
keepers, by  common  carriers,  whether  on  land 
or  water,  by  licensed  owners,  managers  or 
lessees  of  theaters,  or  other  places  of  amuse- 
ment, by  trustees,  commissioners,  superintend- 
ents, teachers  and  other  officers  of  common 
schools  and  public  institutions  of  learning, 
and  by  cemetery  associations."  Laws  of 
1873,  ch.  186,  sec.  1.  This  provision  became 
in  1881  a  part  of  section  383  of  the  Penal 
Code.  Laws  of  1881,  ch.  676,  sec.  383.  In 
1893,  the  legislature,  retaining  the  substance 
of  the  provision,  forbade  by  an  independent 
subdivision  the  denial,  by  reason  of  race, 
color  or  previous  condition  of  servitude,  of 
the  full  enjoyment  of  the  accommodations  and 
privileges  "of  any  hotel,  inn,  tavern,  restau- 
rant, public  conveyance  on  land  or  water, 
theatre  or  other  place  of  public  resort  or 
amusement."  Laws  of  1893,  ch.  692,  sec.  1. 
As  thus  amended,  the  provision  has  [336]  re- 
mained. Penal  Law,  sec.  614.  In  1895  the 
statute  commonly  known  as  the  Civil  Kishts 
Act  was  enacted.  Laws  of  1895,  ch.  1042. 
It  applied  to  "inns,  restaurants,  hotels,  eat- 
ing houses,  bath  houses,  barber  shops,  thea- 
ters, music  halls,,  public  conveyances  on  land 
and  water,  and  all  other  places  of  public 
accommodation  or  amusement."  In  1913  it 
was  amended  to  the  language  of  the  section 
40  we  have  already  quoted. 


The  classifications  denote  the  character  and 
purpose  which  the  places  deemed,  within  the 
legislative  intention  and  enactment,  of  public 
accommodation,  resort  or  amusement  must 
possess.  Those  places  include  each  of  those 
utilities,  facilities  and  agencies  created  and 
operated  for  the  common  advantage,  aid  and 
benefit  of  the  people,  the  denial  of  which  to 
any  person  would  be  a  discriminatory  ob- 
struction or  deprivation  in  achieving  pros- 
perity, health,  development  or  happiness.  The 
existing  legislative  classification  is  not  based 
upon  the  existence  of  a  license  or  franchise 
from  the  state  to  the  proprietor  of  the  place 
or  to  the  place  itself;  nor  is  it  based  upon 
the  accessibility  of  the  place  for  the  public. 
The  places  of  business  of  lawyers,  ph^^'sicians, 
dentists,  embalmers  and  of  many  other  occu- 
pations are  operated  under  licenses  and  are 
accessible  for  the  public.  Stores,  shops,  the 
studios  or  galleries  of  artists  or  photog- 
raphers, and  very  many  other  places  are  ac- 
cessible for  the  public.  It  has  never  been  and 
could  not  be  claimed  that  civil  rights  in  be- 
half of  the  citizen  attach  to  those  places  un- 
der the  existing  or  any  prioj  civil  rights  act. 
Having  in  view  the  common  advantage  and 
benefit,  the  distinction  between  a  restaurant 
or  barber  shop  and  the  ordinary  shop  or  store 
is  not  broad  and  conspicuous  but  is  real  and 
indestructible.  On  the  other  hand,  many 
of  the  places  specifically  named  in  the  statute 
are  neither  licensed  nor  operated  under  a 
license. 

A  liquor  saloon  is  a  shop  or  room  wherein 
is  kept  a  [337]  varied  assortment  of  liquors 
which  are  sold  by  the  glass,  drink  or  at  retail. 
Having  in  view  a  place  of  public  accommoda- 
tion, a  liquor  saloon  corresponds  closely  with 
that  of  a  tobacco  and  cigar  shop  and  corre- 
sponds generally  with  that  of  the  ordinary 
store  or  shop.  It  is  not  a  place  of  public 
accommodation  within  the  letter  or  spirit 
of  the  statute.  All  successful  occupations  and 
every  kind  of  business  satisfies  wants  or  needs 
of  citizens;  but  the  legislature  clearly  had  in 
mind  in  enacting  this  statute  that  it  should 
apply  only  to  those  it  selected  and  named  and 
to  such  others,  if  any,  devoted  to  the  general 
advantage,  comfort  or  benefit,  and  essential 
or  directly  auxiliary  to  the  prosperity,  health, 
development  or  happiness  of  the  citizen. 
Burks  V.  Bosso,  180  N.  Y.  341,  73  N.  E.,68, 
105  Am.  St.  Rep.  762. 

The  order  appealed  from  and  the  judgment 
of  the  Municipal  Court  ai\d  the  determination 
of  the  Appellate  Term  should  be  reversed  and 
the  complaint  dismissed,  with  costs  to  ap- 
pellant in  all  the  courts. 

Hiscock,  Ch.  J.,  Crane  and  Andrews,  JJ.» 
concur;  Chase,  Hogan  and  Cardozo,  JJ.,  dis- 
sent. 

Ordered  accordingly. 

Motion  for  reargument  denied  March  5, 
1918   (119  N.  E.  1044). 
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NOTE. 


The  reported  case  holds  that  a  liquor  saloon 
is  not  a  place  of  public  accommodation  ivithin 
either  the  letter  or  the  spirit  of  the  New 
York  Civil  Rights  Law  (§40;  McKinney's 
Ck)nsol.  Laws,  Book  8,  p.  37)  and  therefore  a 
colored  man  who  is  refused  the  right  to  pur- 
chase a  drink  therein  has  no  action  to  recover 
the  penalty  prescribed  for  a  violation  of  the 
statute.  A  conclusion  apparently  at  variance 
with  the  holding  of  the  reported  case  was 
reached  in  the  recent  Massachusetts  case  of 
Bryant  v.  Rich's  Grill,  Ann.  Cas.  1915B  869. 
Statutes  securing  equal  rights  in  places  of 
public  accommodation  ar^  discussed  exhaus- 
tively in  the  notes  to  Faullcner  v.  Solazzi,  9 
Ann.  Cas.  67;  Brown  v.  J.  H.  Bell  Co.  Ann. 
Cas.  1912B  852;  and  Hortiey  v.  Nixon,  110 
Am.  St.  Rep.  520,  535. 


STANDARD  BBEIXTING  COMPANY 

V. 

WEIL. 

Maryland   Court  of  Appeals — December  13, 

1916. 

129  Md.  487;  99  Atl.  661. 


I«andlord  and  Tenant  —  I*ease  for  Sa- 
loon Pnrposes  —  Construetion. 

Though  a  brewing  company  is  prohibited 
by  statute  from  engaging  in  the  saloon  busi- 
ness, such  a  company  is  not  entitled  to  be  d,\%' 
charged  from  liability  under  a  lease  to  it  of 
property  to  be  used  for  a  saloon,  on  the 
ground  that  it  was  illegal  and  void  from  its 
inception;  it,  while  admitting  of  construc- 
tion that  the  company  itself  was  to  con- 
duct the  saloon,  and  formally  providing  that 
the  premises  should  not  be  sublet  without  the 
lessor's  written  consent,  providing  that  the 
business  should  be  conducted  in  compliance 
with  the  law,  and  the  parties  having  from 
the  outset  acted  on  the  theory  that  the  proper 
and  practical  method  of  operating  under  the 
lease  was  for  the  lessee  to  sublet  to  one  who 
could  legally  engage  in  the  business,  and  the 
provision  against  subletting  being  thus 
waived  and  ineffective. 

Lease  for  Saloon  and  Restaurant  —  Ef- 
fect of  Refusal  of  License. 

A  lessee  is  not  released  from  liability  under 
a  lease  for  a  saloon  and  restaurant,  because 
of  a  subsequent  order  of  the  liquor  license 
commissioners  prohibiting  further  use  of  the 
premises  for  a  saloon,  even  if  it  was  not  due 
to  failure  to  conduct  the  business  lawfully, 
the  lessor  not  having  been  responsible  for  the 
order,  the  lessee  not  being  thereby  entirely  de- 


prived of  the  beneficial  use  conferred  by  the 
lease,  the  specified  lines  of  business  not  being 
identical  or  inseparable,  a  "restaurant"  being 
an  establishment  where  meals  and  refresh- 
ments are  served,  while  a  '"saloon"  is  a  place 
where  intoxicating  liquors  are  sold  and  con- 
sumed, and  the  lease  making  no  provision  for 
the  contingency  of  inability  to  secure  a  saloon 
license. 

[See  note  at  end  of  this  case.] 

Appeal  from  Baltimore  City  Court; 
DoBLEB,  Judge. 

Action  by  Rebecca  U.  Weil,  plaintiff, 
against  Standard  Brewing  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. Tlie  facts  are  stated  in  the  opinion. 
Affirmed. 

Charles  E.  Siegmund  for  appellant. 
Mos€8  R,  Walter  and  Raphael  Walter  for' 
appellee. 

[488]  Ubner,  J.— In  June,  1910,  the  ap- 
pellee leased  to  the  appellant  a  building  in 
Baltimore  by  an  agreement  under  seal  which 
contained  a  covenant  that  the  property  should 
be  used  solely  for  the  purposes  of  a  saloon 
and  restaurant,  which  should  be  conducted 
in  an  orderly  manner  and  in  compli&nce  with 
all  laws  in  force  in  the  city  relating  to  busi- 
ness of  that  nature.  It  was  agreed  that  the 
leased  premises  should  not  be  sublet  without 
the  lessor's  written  consent.  The  lease  was 
for  an  original  term  of  two  years,  beginning 
on  the  first  day  of  August,  1910,  but  provision 
was  made  for  its  renewal  for  an  equal  period, 
at  the  option  of  the  lessee,  and  for  successive 
extensions  of  two  years  each  thereafter  in  the 
absence  of  a  notice  to  the  contrary  by  either 
party  prior  to  the  expiration  of  a  current 
term.  The  agreement  called  for  rental  pay- 
ments of  $100.00  monthly  in  advance.  With 
the  lessor's  knowledge  and  acquiescence  the 
premises  were  occupied  and  used,  for  saloon 
and  restaurant  purposes,  by  sub-tenants  of 
the  lessee,  from  the  beginning  of  the  original 
term  until  about  November  1st,  1914,  the 
lease  having  been  twice  renewed  upon  the 
same  terms  in  accordance  with  its  provisions 
to  that  end.  During  the  whole  of  that  period 
the  rent  was  paid  by  the  lessee,  and  it  con- 
tinued to  make  the  stipulated  monthly  pay- 
ments until  April,  1915.  This  suit  is  for 
the  recovery  of  rent  accruing  since  that  time. 
The  defenses,  interposed  by  special  pleas,  are, 
first,  that  the  lease  is  void  because  the  lessee 
is  a  brewing  com'pany  and  as  such  is  pro- 
hibited by  statute  from  engaging  in  the  sa- 
loon business  (Acts  of  1908,  Chapter  196; 
1914,  Chapter  853;  Baltimore  City  Code,  Sec. 
678),  and,  secondly,  that  the  Board  of  Liquor 
License  Commissioners  for  Baltimore  City,  on 
or   about  the  first  day  of  November,   1914, 
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refused  to  permit  a  saloon  to  be  further 
conducted  on  the  leased  premises  and  has 
since  adhered  to  that  determination.  The 
pleas  allege  also  that  in  the  following  April 
the  lessee  tendered  possession  of  the  property 
to  the  lessor.  A  demurrer  to  the  pleas  was 
sustained,  and  the  [489]  defendant  having 
declined  to  plead  over,  a  judgment  by  default 
was  entered  and  was  later  extended  for  the 
amount  of  the  rent  claimed.  The  ruling  on 
the  demurrer  to  the  pleas  is  the  only  subject 
for  review  on  this  appeal. 

The  terms  of  the  lease  admit  of  the  con- 
siruction  that  the  lessee  company  itself  was 
to  conduct  a  saloon  and  restaurant  in  the 
leased  building.  But  this  was  not  the  inter- 
pretation adopted  by  the  parties  to  the  agree- 
ment, as  indicated  by  their  conduct.  They 
acted  from  the  outset  upon  the  theory  that 
the  proper  and  practical  method  of  operating 
under  the  lease  was  for  the  lessee  company 
to  sublet  the  property  to  a  tenant  who 
could  legally  engage  in  the  designated  busi- 
ness. One  of  the  provisions  of  the  agreement 
was  that  it  should  be  performed  with  due 
regard  to  existing  law.  While  it  was  for- 
mally agreed  that  the  premises  should  not  be 
sublet  without  the  written  consent  of  the 
lessor,  this  condition  has  been  continuously 
waived  and  is  therefore  not  now  effective. 
Reid  v.  John  F.  Wiessner  Brewing  Co.  88 
Md.  237,  40  Atl.  877.  Inasmuch  as  any  il- 
legality in  connection  with  the  use  of  the 
property  for  the  specified  object  was  distinct- 
ly forbidden  by  the  agreement,  and  as  it  ap- 
pears from  the  practical  construction  and 
application  of  its  terms  by  the  parties  that 
it  wa.s  capable  of  being  legally  performed,  it 
is  entirely  clear  that  the  lessee  is  not  entitled 
to  be  discharged  from  liability  upon  the 
ground  that  the  lease  was  illegal  and  void 
from  its  inception. 

In  alleging  that  the  Board  of  Liquor  Li- 
cense Commissioners  had  prohibited  the  fur- 
ther use  of  the  rented  property  for  saloon 
purposes,  the  pleas  seek  to  interpose  a  de- 
fense which  is  incomplete  and  untenable. 
There  are  various  considerations  which  unite 
in  supporting  this  conclusion.  In  the  first 
place  there  is  no  suggestion  that  the  lessor 
was  in  any  way  responsible  for  the  passage 
of  the  prohibitory  order.  There  is  no  allega- 
tion whatever  as  to  the  conditions  which 
induced  that  action.  If  it  was  due  to  a 
possible  default  on  the  part  of  the  lessee  in 
the  observance  of  the  covenant  that  the  busi- 
ness should  be  lawfully  conducted,  the  lessor 
would  [490]  certainly  not*  be  chargeable  with 
the  consequences  of  such  a  breach. 

But  if  \^  assume,  as  doubtless  we  should 
in  the  absence  of  any  averment  or  proof  to  the 
contrary,  that  the  refusal  of  the  Liquor  Li- 
cense Commissioners  to  allow  a  saloon  to  be 
longer  operated  on  the  leased  premises  was 


not  because  of  any  neglect  of  contractual  duty 
on  the  part  of  the  lessee  company,  we  never- 
theless fail  to  find  in  that  action  a  sufficient 
reason  for  declaring  the  lease  terminated. 
The  lessee  has  not  been  entirely  deprived  of 
the  beneficial  interest  which  the  lease  con- 
ferred. The  saloon  business  was  not  the  only 
use  to  which  the  property  was  agreed  to  h^ 
devoted.  It  was  leased  for  the  double  pur- 
poses of  a  saloon  and  restaurant,  and  thera 
is  no  prohibition  against  its  continued  use 
for  the  latter  object.  The  specified  lines  of 
business  were  not  identical  or  inseparable. 
A  restaurant  is  an  establishment  where  meala 
and  refreshments  are  served,  while  a  saloon, 
as  the  term  is  here  used,  is  a  place  where 
intoxicating  liquors  are  sold  and  consumed. 
Webster's  New  International,  and  Century 
Dictionaries.  There  l)eing  consequently  a 
serviceable  use  for  which  the  property  i» 
still  available  consistentlv  with  the  limita- 
tions  of  the.  demise,  the  lessee  company  is  not 
in  a  position  to  assert  that  it  is  totally  de- 
prived of  the  benefit  of  the  tenancy. 

It  is  further  to  be  observed  that  while  the 
possibility  of  a  failure  to  secure  a  license  for 
the  saloon  on  the  rented  premises,  during  the 
whole  of  the  original  and  renewal  terms  of 
the  lease,  might  have  been  reasonably  antici  - 
pated,  no  provision  is  made  in  the  agreement 
for  such  a  contingency. 

There  are  oases  in  which  the  considerations^ 
we  have  mentioned  have  been  severally  treat- 
ed  as  of  controlling  importance  in  the  deci- 
sion of  questions  analogous  to  the  one  no^ 
under  discussion. 

In  a  note  to  Taylor  v.  Finnigan,  180  Masn 
568.  76  N.  E.  203.  as  reported  in  2  L.R.A 
(N.S.)  973,  the  ruling  there  made,  that  the 
enforcement  by  public  officers  of  restrictions 
a^  to  the  [491]  use*  of  leased  premises  does 
not  amount  to  an  eviction,  suspending  lia- 
bility to  pay  rent,  is  said  to  be  uniformly 
supported  by  other  adjudications  on  the  sub- 
ject, following  "the  basic  principle  that  to 
constitute  a  constructive  eviction,  the  act 
complained  of  must  have  been  done  by  the 
landlord  or  by  his  procurement,  with  the 
intention  and  effect  of  depriving  the  lessee  of 
the  use  and  enjoyment  of  the  demised  prem- 
ises in  whole  or  in  part."  This  was  the 
theory  of  the  decision  in  Miller  v.  Maguire, 
18  K.  I.  770,  30  Atl.  966,  holding  that  a  tenant 
was  not  constructively  evicted  because  a  li- 
cense for  the  sale  of  intoxicating  liquors  on 
the  leased  premises  could  no  longer  be  pro- 
cured by  reason  of  the  erection  of  a  public 
school  in  that  vicinity.  In  Lawrence  v. 
White,  131  Ga,  840,  63  S.  E.  631,  19  L.R.A. 
(N.S.)  966,  the  same  doctrine  was  applied  to 
a  case  where  the  operation  of  a  leased  bar- 
room had  to  be  discontinued  in  consequence  of 
the  enactment  of  a  prohibitory  law.  On  the 
other  hand,  in  Grabenhorst  v.  Nicodemus,  42 
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Md.  236,  where  property  was  rented  for  use 
as  a  distillery,  and  the  lessor  refused  to  give 
hia  written  consent,  as  a  legal  prerequisite, 
to  such  user,  it  was  held  that  the  refusal  of 
the  lessor  amounted  to  a  constructive  eviction. 

In  the  case  of  O'Byrne  v.  Henley,  161  Ala. 
620,  50  So.  83,  23  L.R.A.(N".S.)  496,  it  was 
held  that  a  lease  of  property  solely  for  saloon 
purposes  was  not  terminated  by  the  taking 
effect  during  the  term  of  a  prohibitory  liquor 
law,  where,  by  construction  of  the  parties,  the 
right  was  conferred  upon  the  lessee  to  sell 
upon  the  premises  nonintoxicating  bever- 
ages and  tobacco,  so  that  the  lessee's  user 
of  the  property  was  not  totally  destroyed. 
The  case  of  Hecht  v.  Acme  Coal  Co.  19  Wyo. 
18,  Ann.  Cas.  1913E  258,  113  Pac.  788,  34 
L.R.A.  ( X.S. )   773,  is  to  the  same  effect. 

There  are  also  cases  in  which  it.  has  been 
held  without  qualification  that  the  enforced 
discontinuance  of  a  saloon  business  on  leased 
premises,  in  consequence  of  a  prohibitory  law 
enacted  subsequent  to  the  lease,  does  nut  re- 
lieve the  tenant  of  liability  to  pay  rent,  al- 
though the  use  of  the  property  is  restricted 
to  that  business  by  the  terms  of  the  lease. 
The  [492]  main  theory  of  such  decisions  is 
thai  the  sale  of  intoxicating  liquors  being 
subject  to  regulation  or  prohibition  under  the 
police  power  of  the  State,  a  lease  of  property 
for  saloon  purposes  must  be  considered  aa 
being  made  subject  to  the  exercise  of  that 
power,  and  if  the  tenant  desires  to  protect 
himself  against  a  change  in  the  liquor  laws, 
he  should  so  stipulate  in  the  agreement,  and 
if  he  omits  to  provide  for  such  a  contingency, 
he  is  bound  by  the  contract  as  executed. 
Goodrum  Tobacco  Co.  v.  Potts-Thompson 
Liquor  Co.  133  Ga.  776,  66  S.  E.  1081,  26 
L.R.A:  (N.S.)  498;  Houston  Ice,  etc.  Co.  v. 
Keenan,  99  Tex.  79,  88  S.  W.  197. 

The  decision  we  render  in  the  case  now 
before  us  does  not  rest  alone  upon  any  one 
of  the  series  of*  reasons  we  have  referred  to, 
nor  upon  the  principle  of  the  ruling  in  any 
of  the  individual  cases  cited,  but  upon  the 
presence  here  in  combination  of  all  the  con- 
siderations we  have  mentioned,  which  un- 
doubtedly afford  ample  ground  for  the  con- 
clusion that  the  defense  interposed  was  not 
sufficient  and  that  the  demurrer  to  the  pleas 
was  properly  sustained. 

Judgment  affirmed,  with  costs. 

NOTE. 

Bights  of  Landlord  and  Tenant  Inter 
Se  nnder  lioaseof  Premises  for  Sa- 
loon Purposes  Where  Tenant  Is  Sub- 
sequently Unable  to  Use  Premises 
for  that  Purpose* 

Introductory,  1145. 
General  Rule,  1145. 
Effect  of  Express  Provision  in  Lease,  1147. 


Introductory, 

The  earlier  cases  discussing  the  rights  of  a 
landlord  and  tenant  inter  se  under  a  lease 
of  the  premises  for  saloon  purposes,  where  the 
tenant  is  subsequently  unable  to  use  the 
premises  for  that  purpose,  will  be  found  in 
the  notes  to  Hecht  v.  Acme  Coal  Co.  Ann. 
Cas.  1913E  258,  and  Vancouver  Breweries  v. 
Dana,  Ann.  Cas.  1916B  1026.  The  present 
note  presents  and  discusses  the  recent  cases 
on  the  subject. 

General  Rule. 

The  rule  deducible  from  the  recent  cases 
is  that  where  the  terms  of  a  lease  limit  the 
use  of  the  demised  premises  solely  to  saloon 
purposes  or  for  the  sale  of  intoxicating 
liquors,  the  inability  of  the  tenant  to  procure 
a  license  for  the  sale  of  liquor  during  the 
term  of  the  lease  annuls  and  cancels  the 
lease,  and  terminates  the  relation  of  landlord 
and  tenant.  But  where  the  lease  is  not 
exclusive  in  character  and  gives  the  tenant 
the  option  to  use  the  premises  for  saloon 
purposes  if  so  desired,  but  in  no  manner 
limits  the  tenant  to  that  use,  the  fact  that 
the  tenant  is  unable  to  use  the  premises  for 
saloon  purposes  does  not  avoid  the  lease. 
Kahn  v.  VVilhelm,  118  Ark.  239,  177  S.  W. 
403;  Harper  v.  Young.  123  Ark.  162,  184  S. 
W.  447;  Hyatt  v.  Grand  Rapids  Brewing  Co. 
168  Mich.  360,  134  N.  VV.  22.  See  also  Hayes 
V.  Goodwin,  253  Pa.  St.  607,  98  Atl.  727; 
Stratford  v.  Seattle  Brewing,  etc.  Co.  94 
Wash.  125,  162  Pac.  31,  L.R.A.1917C  931; 
Brunawick-Balke-CoUender  Co.  v.  Seattle 
Brewing,  etc.  Co.  89  Wash.  12,  167  !Pac. 
58;  Yesler  v.  Continental  Distributing  Co. 
(Wash  )  169  Pac.  967.  An^  see  the  reported 
case. 

In  Stratford  v.  Seattle  Brewing,  etc.  Co. 
supra,  it  appeared  that  there  was  a  condition 
in  the  lease  that  ''said  lessees  should  not  use 
said  premises  for  any  other  purpose  than 
that  of  a  saloon."  Eight  days  after  the 
execution  of  the  lease  the  lessees  applied  to 
the  lessor  for  permission  to  use  the  demised 
premises  for  a  boot-black  and  cigar  stand  and 
for  restaurant  purposes  in  addition  to  the 
saloon,  which  permission  was  granted,  and 
the  leaae  was  so  modified ;  and  thereafter  the 
premises  were  used  for  the  several  purposes. 
When  the  lease  was  executed  it  was  lawful  to 
use  the  premises  for  the  sale  of  intoxicating 
liquors,  but  before  the  term  expired  it  was, 
by  express  provision  of  the  law,  made  illegal 
to  lease  premises  for  the  sale  of  liquor,  or 
knowingly  to  permit  the  use  of  leased  prem- 
ises for  that  purpose.  The  lessors  waived  the 
condition  that  a  saloon  business  should  be 
conducted  on  the  premises,  but  demanded  that 
the  lessee  should  continue  in  possession  and 
use  the  premises  for  a  restaurant,  cigar  stand, 
and  boot-black  stand.    The  lessees  refused  to 
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accept  the  waiver,  and  the  court  held  that  the 
change  in  the  law  annulled  and  avoided  that 
portion  of  the  lease  requiring  or  permitting 
the  use  of  the  demised  premises  for  the  con- 
ducting of  a  retail  saloon,  or  for  the  sale 
of  intoxicating  liquors,  and  that  the  prohibi- 
tion law  by  its  terms  and  in  its  general  effect 
dissolved  the  lease  and  discharged  the  par- 
ties from  its  obligations. 

In  Brunswick-Balke-Collender  Co.  v.  Seat^ 
tie  Brewing,  etc.  Co.  98  Wash.  12, 167  Pac.  58, 
the  leases  before  the  court  for  consideration 
provided  that  "the  premises  are  hereby  leased 
to  the  lessee  for  the  purpose  of  conducting  a 
saloon  and  selling  liquors  at  retail  therein." 
Other  provisions  of  the  leases  were  that 
the  lessee  was  authorized  to  sign  the  consent 
of  the  lessor  to  applications  for  the  sale  of 
liquor  on  the  premises ;  that  the  saloon  should 
be  so  conducted  as  not  to  injure  the  reputa- 
tion of  the  building  or  premises;  and  that 
the  lessee  should  furnish  indemnity  to  the 
lessor  against  any  damage  caused  through  the 
sale  of  liquor  dn  the  premises.  A  special 
covenant  contained  in  each  lease  was  that  the 
premises  "shall  be  used  at  all  times  in  a 
lawful  manner."  Subsequent  to  the  execution 
of  the  leases  the  sale  of  liquor  became  illegal. 
The  court  said :  "It  is  apparent  from  a  read- 
ing of  these  leases  that  the  parties  had  one 
and  one  purpose  only  in  mind,  that  the  prem- 
ises were  let  for  saloon  purposes  and  were 
to  be  occupied  as  a  saloon.  The  covenants  of 
the  lease  when  read  as  a  whole  are  clearly  in- 
dicative of  this  purpose.  The  parties  had  no 
other  use  in  mind,  and  covenanted  with  this 
use  and  no  other  in  contemplation.  Otherwise 
language  means  nothing.  This  case  is  clearly 
distinguishable  from  those  cases  holding  that 
the  simple  expression  in  the  lease  of  the  pur- 
pose for  which  the  premises  are  to  be  used  or 
may  be  used  is  not  a  restriction  or  limitation 
upon  the  use.  The  distinction  is  that  in  those 
cases  the  leases  themselves  do  not  evidence 
any  restrictive  intent.  In  this  case  they  do. 
Here  the  leases,  when  read  as  a  whole,  plainly 
express  such  intent  and  the  expressed  use  as 
sole  use  in  the  minds  of  the  contracting 
parties."  The  court  further  held  that  the 
passage  of  the  prohibitory  liquor  law  can- 
celed the  leases  and  relieved  the  tenant  from 
liability  for  rent  after  its  passage. 

In  Kahn  v.  Wilhelm,  118  Ark.  239,  177  S. 
W.  403,  it  appeared  that  a  lease  provided 
that  the  lessee  would  "use  said  premises  as 
a  hotel  and  saloon,  and  for  no  other  purpose 
whatever."  Subsequent  to  the  execution  of 
the  lease  it  became  unlawful  to  operate  a 
saloon  in  the  leased  premises.  It  was  con- 
tended by  the  lessor  that  the  building  could 
be  used  for  a  hotel,  even  though  no  saloon 
was  operated,  and  that  a  temperance  saloon 
could  be  kept,  where  non intoxicating  drinks 
could  be  served;  and  further  that  the  prop- 
erty had  other  usable  value.    The  court  ruled 


that  the  lease  was  not  a  general  lease,  but  a 
special  one,  for  the  purpose  of  operating  a 
hotel  and  saloon,  and  that  this  constituted  a 
single  purpose,  and  that  the  prohibitory  law 
Tendered  the  lease  void. 

In  Yesler  v.  Continental  Distributing  Co. 
(Wash.)  169  Pac.  967,  it  appeared  that  the 
controlling  clause  of  the  lease  provided  aa 
follows:  ''The  said  premises  hereby  demised 
may  be  used  for  the  purpose  of  carrying  on 
and  conducting  therein  a  saloon  for  retail 
sales  only."  The  court  held  that  this  lan- 
guage created  a  permissive  and  not  a 
restrictive  use ;  and  that  the  passage  of  a  pro- 
hibitory liquor  law  subsequent  to  the  execu- 
tion of  the  lease  did  not  relieve  the  tenant 
from  liability  to  pay  rent. 

In  Harper  v.  Young,  123  Ark.  162,  184  S. 
W.  447,  the  lease  under  consideration  pro- 
vided that  ''said  premises  shall  be  used  for 
the  purpose  of  a  saloon  and  dramshop,  pro- 
vided that  they  may  be  used  for  any  other 
legal  purpose  with  the  written  consent 
of  the  said  lessor."  Subsequent  to  the  exe- 
cution of  the  lease  the  keeping  of  saloons 
was  prohibited  by  law,  and  the  lessee  pro- 
ceeded on  the  theory  that  his  lease  was  for 
one  purpose  only,  and  returned  the  keys  with- 
out attempting  to  use  the  building  for  other 
purposes  or  asking  if  that  could  be  done.  The 
court  said:  "We  think  he  should  have  made 
some  other  use  of  the  building,  or  should 
have  asked  if  this  might  be  done,  and  if 
this  permission  had  been  refused  he  would 
of  course  have  been  absolved  from  any  oblijya- 
tion  to  pay  the  rent.  But  not  having  done  so 
we  must  hold  that  the  court  properly  directed 
a  verdict  against  him  for  the  rent  due  under 
his  contract.  It  is  true  this  contract  requirwl 
appellant  to  obtain  the  written  consent  of  the 
lessor  before  engaging  in  any  other  busincsss 
except  the  operation  of  a  saloon,  but  the 
insertion  of  this  provision  shows  that  the 
parties'  contemplated  that  such  a  request 
might  be  made  and  the  terms  upon  which  it 
would  be  granted.  While  this  permission 
might  not  have  been  granted,  it  cannot  he 
assumed  that  it  would  certainly  have  been  re- 
fused, and  we  conclude,  from  the  insertion 
of  the  provision,  that  the  parties  contem- 
plated the  probability  of  this  request-  being 
made,  and  had  not  contracted  for  a  single  use 
of  the  building." 

In  Hyatt  v.  Grand  Bapids  Brewing  Co.  168 
Mich.,  360,  134  N.  W.  22,  the  lease  in  question 
contained  the  clause,  "to  be  occupied  for  tlie 
purpose  of  operating  and  conducting  a  retail 
liquor  business  and  saloon."  In  construing 
that  clause  the.  court  aaid:  "We  are  of 
opinion  that  the  words  in  the  lease,  *to  he 
occupied  for  the  purpose  of  operating  and 
conducting  a  retail  liquor  business  and  sa- 
loon,' should  be  construed  as  pormissive  in 
character,  rather  than  as  a  warranty  on  the 
part  of  the  lessors  that  the  premises  could 
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be  legally  bo  occupied  throughout  the  term. 
We  think  the  court  may  take  judicial  notice 
of  the  fact  that  the  use  of  premises  for  the 
sale  of  liquor  at  retail  is  such  a  use  as  tends 
to  injure  the  reputation  of  the  property  so 
used.  In  inserting  in  the  lease  the  words 
quoted,  the  lessee  doubtless  desired  to  have 
it  placed  beyond  peradventure  that  it  might 
use  the  premises  fOr  the  purpose  named.  Had 
it  desired  to  secure  such  a  warranty  from  the 
lessor,  it  would  have  been  easy  to  provide  in 
the  lease  for  its  avoidance  upon  the  happen- 
ing of  the  contingency  which  later  made  it 
impossible  for  it  to  sell  liquor  at  retail  in 
Clinton  County.  In  making  the  contract  it 
did,  we  must  presume  that  it  acted  with  a 
knowledge  of  the  law.*'  The  court  held  that 
the  lease  did  not  become  void  on  the  enact- 
ment of  a  law  prohibiting  the  sale  of  liquor 
in  that  county. 

In  Hayes  v.  Goodwin,  253  Pa.  St.  607,  98 
Atl.  727,  it  appeared  that  the  tenant  asserted 
that  under  the  terms  of  the  lease  the  building 
was  to  be  used  only  as  a  licensed  retail  liquor 
saloon,  and  because  the  license  to  sell  liquor 
at  retail  was  transferred  to  another  location, 
no  obligation  remained  to  pay  rent.  The 
court  held  that  since  the  transfer  was  made 
on  the  application  of  the  tenant,  he  could  not 
set  up  that  fact  as  a  defense  to  the  claim  of 
the  landlord. 

Effect  of  Express  Provision  in  Zjcase, 

The  courts  have  in  several  recent  cases 
upheld  the  validity  of  a  stipulation  in  a 
lease  tiiat  in  case  it  becomes  unlawful  to 
conduct  the  liquor  business  on  the  premises 
during  the  term  of  the  lease,  the  lessee  may 
terminate  it  at  his  option.  Wertheimer  v. 
Citizens  Bank  Bldg.  117  Ark.  50,  173  S.  W. 
841;  Bloomingtou  Opera  House  v.  Peter 
Schoeubofen  Brewing  Co.  171  111.  App.  7; 
Holloran  v.  Jacob  Schmidt  Brewing  Co.  137 
Minn.  141,  162  N.  W.  1082,  L.R.A.1917E  777. 
See  also  Christian  Moerlein  Brewing  Co.  v. 
Roeer,  169  Ky.  198,  183  S.  W.  479. 


MARTIN  ET  AI^ 


V. 


VANSANT  ET  AI- 

Washington  Supreme  Court,  Department  One 
-—November  23,  1917. 

99  Wash.  106;  168  Pac.  990. 


Arbitration  and  Award  —  Revoeation 
of  SnbnLiasion. 

At  common  law,  the  power  of  arbitrators 
to  make  a  binding  award  is  subject  to  revo- 


cation at  any  time  before  an  award  is  made, 
unless  the  submission  is  governed  by  statute 
or  made  a  rule  of  court,  the  remedy  of  the 
aggrieved  party  in  case  of  revocation  being 
an  action  in  damages  for  breach  of  the  agree- 
ment to  arbitrate. 

[See  note  at  end  of  this  case.] 

Wliat  Constitutes  Agreement  to   Snb- 
mit  to  Arbitration. 

Where  a  lease  granted  the  lessee  the  privi- 
lege or  option  to  purchase  the  property  after 
ten  years  at  a  value  to  be  determined  by 
"appraisal,"  and  provided  that  the  decision 
of  any  two  of  the  three  appraisers  should 
be  binding  on  the  parties,  the  arrangement 
to  have  the  value  of  the  lots  fixed  by  apprais- 
ers was  not  an  agreement  to  submit  to  arbi- 
tration, revocable  by  the  lessee,  but  an  irrev- 
ocable agreement  made  before  controversy, 
to  leave  the  incidental  matter  of  price  to 
appraisers  or  referees,  and  sublessees  having 
refused  to  abide  by  the  decision  of  two  ap- 
praisers, after  exercising  their  option  to  pur- 
chase, could  be  compelled  to  perform  by  bill 
for  specific  performance. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  King  county: 
Mackintosh,  Judge. 

Action  by  William  Martin  et  al.,  plain- 
tiffs, against  J.  R.  V-ansant  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  appeal. 
The  facts  are  stated   in  the  opinion.     Af- 

FIBMED. 

Charles  8.  Gleason  and  Peters  d  Powell 
for  appellants. 

Joh/n  P.  Ha/rtman  and  fl".  A.  P.  Myers  for 
respondents. 

[106]  Websteb,  J. — ^This  is  an  action  to 
specifically  enforce  the  payment  of  the  sum 
of  $48,750,  the  alleged  purchase  price  of  six 
lots  in  the  citv  of  Seattle.  On  October  24, 
1006,  Melody  Choir  leased  the  property  to 
William  M.  Meacham  for  a  term  of  fifty 
years.  The  plaintiffs  Martin  have  succeeded 
to  Choir's  rights  as  lessor,  and  defendant 
to  the  rights  of  Meacham  as  lessee.  S. 
Louise  Acker  son  holds  a  mortgage  upon  the 
property  and  joins  in  the  action  as  a  party 
plaintiff.  The  lease  grants  to  the  tenant  an 
option  to  purchase  the  demised  premises  at 
the  expiration  of  ten  years  from  the  date  of 
the  lease.  The  language  granting  the  option 
is  as  follows: 

"The  said  lessor  hereby  grants  to  the  les- 
see the  privilege  of  purchasing  the  said  prop- 
erty at  the  expiration  of  ten  (10)  years  from 
the  date  hereof  at  a  value  to  be  determined 
by  appraisal  in  the  following  manner:  The 
lessor  shall  select  one  appraiser  and  the 
lessee  shall  select  one  appraiser;  these  two 
[107]  appraisers  shall  select  a  third  apprais- 
er;  the  three  appraisers  so  appointed  shall 
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appraise  the  property  and  the  decision  of  any 
two  of  the  three  appraisers  so  selected  shall 
be  final  and  binding  upon-  the  parties." 

On  October  17,  1916,  the  defendant  J.  R. 
Vansant  gave  notice  to  the  plaintiffs  that 
he  elected  to  exercise  the  option  to  purchase 
the  property.  He  notified  the  plaintiffs  that 
he  appointed  Fred  W.  West  as  one  of  the 
appraisers  and  requested  them  to  appoint  an- 
other. Thereupon  the  plaintiffs  selected  Ed- 
ward Brady.  Later,  Mr.  West  and  Mr.  Bra- 
dy met  and  agreed  upon  Frank  E.  Case  as 
the  third  appraiser.  On  November  20,  1916, 
Mr.  Brady  and  Mr.  Case  joined  in  a  writing 
fixing  the  value  of  the  lots  at  $48,750.  Af- 
ter the  return  of  the  appraisement,  the  plain- 
tiffs tendered  to  the  defendants  a  proper  deed 
of  conveyance  covering  the  lots  in  question 
and  demanded  the  payment  of  the  purchase 
price  as  fixed  by  the  appraisers.  The  de- 
fendants refused  to  accept  the  deed  or  to  pay 
the  amount  awarded.  This  action  for  spe- 
cific performance  was  immediately  com- 
menced. 

The  defendants  admit  that  the  defendant 
J.  R.  Vansant  notified  the  plaintiff  of  his 
election  to  exercise  the  option,  and  also  ad- 
mit the  appointment  of  the  appraisers,  but 
deny  that  an  appraisement  was  made.  In 
addition,  they  set  up  the  following  affirma- 
tive defense: 

"That  immediately  after  the  appraisers 
Fred  W.  West,  Edward  Brady  and  Frank  E. 
Case  had  been  selected  as  alleged  in  the  plain- 
tiffs* complaint,  they  met  together  for  the 
purpose  of  making  an  appraisal  of  the  lands 
described  in  plaintiffs'  complaint,  but  the 
said  Edward  Brady  and  Frank  E.  Case  in 
proceeding  to  act  as  such  appraisers  did  not 
attempt  in  good  faith  to  fix  and  determine 
the  true  and  fair  value  of  said  lands,  but 
arbitrarily  attempted  to  fix  and  determine 
and  to  have  all  of.  said  appraisers  fix  and 
determine  valuation  of  said  lands  which  was 
and  which  they  each  knew  to  be  grossly  in 
excess  of  the  true  and  fair  value  of  said 
lands,  all  with  the  knowledge  of  the  plaintiff, 
William  Martin.  Thereupon  these  defend- 
ants having  discovered  that  the  said  Edward 
Brady  and  the  said  Frank  E.  Case  were  pro- 
ceeding [108]  as  aforesaid,  duly  revoked  all 
right,  power  and  authority  of  each  and  every 
of  said  three  appraisers  to  further  proceed 
or  act  as  such  appraisers,  which  said  revoca- 
tion was  by  notice  in  writing,  duly  served 
upon  each  of  said  appraisers.  Thereupon  the 
said  Fred  W.  West  refused  to  proceed  further 
with  said  appraisement,  but  the  said  Edward 
Brady  and  tlie  said  Frank  E.  Case  contin- 
ued to  act  in  the  manner  aforesaid  and  with- 
out any  power  or  authority  so  to  do  pre- 
tended to  appraise  said  lands  and  arbitrari- 
ly to  fix  the  value  thereof  in  the  sum  of 
$48,750,  which  the  said  Frank  E.  Case  and 


the  said  Edward  Brady  and  said  plaintiffs 
well  knew  to  be  grossly  in  excess  of  the  true 
value  of  said  lands,  which  value  at  said  time 
w^as  not  to  exceed  $27,500." 

These  affirmative  allegations  were  trar* 
ersed  by  reply.  Thereafter,  in  due  time, 
the  case  came  on  for  trial,  at  the  conclu- 
sion of  wliich  the  court  ei^red  judgment  as 
prayed  in  the  complaint.  The  defendants  ap- 
peal. 

It  is  first  contended  that  the  option  clause 
in  the  lease  amounts  to  an  agreement  be- 
tween the  parties  to  submit  the  question  of 
the  value  of  the  land  to  arbitration,  and  con- 
sequently that  either  party  had  the  power  to 
revoke  the  submission  at  any  time  prior  to 
the  making  of  an  award.  While  the  ancient 
rule  has  been  severely  criticised  by  many 
courts  of  high  authority,  it  is  now  too  well 
settled  to  admit  of  dispute  that,  at  common 
law,  the  power  of  arbitrators  to  make  a  bind- 
ing award  is  subject  to  revocation  at  any 
time  before  an  award  is  made,  unless  the 
submission  is  governed  by  statute  or  made 
a  rule  of  court.  In  case  of  revocation,  the 
remedy  of  the  aggrieved  party  is  an  action 
in  damages  for  a  breach  of  the  agreement 
to  arbitrate.  The  reason  lipon  which  the  rule 
is  based  is  that  parties  cannot,  by  private 
agreement,  oust  the  courts  of  the  jurisdiction 
vested  in  them  by  law,  nor  can  they  irrevo- 
cably debar  themselves  from  appealing  to  the 
established  tribunals  of  justice.  The  very  de- 
cided tendency  of  modern  times,  however,  is 
away  from  the  artificial  common  law  doc- 
trine and  in  the  direction  of  the  more  intelli- 
gent view  that  arbitration,  as  an  inexpensive, 
speedy  and  amicable  [109]  method  of  set- 
tling disputes,  should  receive  every  encourage- 
ment from  the  courts,  so  long  as  it  may  be 
extended  without  contravening  sound  public 
policy  or  settled  law.  The  more  recent  cases 
indicate  a  settled  purpose  on  the  part  of  the 
courts  to  confine  the  strict  common  law  rule 
of  revocation  to  cases  falling  clearly  within 
it.  Was  the  arrangement  in  the  lease  to 
have  the  value  of  the  lots  fixed  by  apprais- 
ers an  agreement  to  submit  to  arbitration  T 
The  question  seems  not  to  have  been  passed 
upon  by  this  court,  and  its  solution  calls  for 
a  review  of  cases  from  other  jurisdictions. 

In  Collins  v.  Collins,  26  Beav.  306,  53  Eng. 
Rep.  (Reprint)  916,  the  parties  entered  into 
a  contract  for  the  purchase  and  sale  of  a 
brewery  at  a  price  to  be  fixed  by  arbitrators. 
In  deciding  the  case,  it  was  necessary  to  de- 
termine whether  the  agreement  was  one  for 
arbitration.     Sir  John  Romilly,  M.  R.  said: 

''An  arbitration  is  a  reference  to  the  de- 
cision of  one  or  more  persons,  either  with  or 
without  an  umpire,  of  some  matter  or  mat- 
ters in  difference  between  the  parties.  It  is 
very  true  .that  in  one  sense  it  must  be  im- 
plied that  although  there  is  no  existing  dif- 
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ference,  still  that  a  difference  may  arise  be- 
tween the  parties;  yet  I  think  the  distinc- 
tion between  an  existing  difference  and  one 
which  may  arise  is  a  material  one,  and  one 
which  has  been  properly  relied  upon  in  the 
case.  If  nothing  has  been  said  respecting 
the  price  by  the  vendor  and  purchaser  be- 
tween themselves,  it  can  hardly  be  said  that 
there  is  any  difference  between  them,  It 
might  be  that,  if  the  purchaser  knew  the 
price  required  by  the  seller,  there  would  be 
no  difference,  and  that  he  would  be  willing 
to  give  it.  .  .  .  It  may  well  be  that  the 
decision  of  a  particular  valuer  appointed 
might  fix  the  price  and  might  be  equally 
satisfactory  to  both;  so  that  it  can  hardly 
be  said  that  there  is  a  difference  between 
them.  .  .  .  Undoubtedly,  if  two  persons 
enter  into  an  arrangement  for  the  sale  of 
any  particular  property,  and  try  to  settle  the 
terms,  but  cannot  agree,  and  after  dispute 
and  discussion  respecting  the  price,  they  say, 
'We  will  refer  this  question  of  price  to  A.  B., 
he  shall  settle  it'  and  thereupon  they  agree 
that  the  matter  shall  be  referred  to  his  ar- 
bitration,'  that  would  appear  to  be  an  'arbi- 
tration,' in  the  proper  sense  of  the  term. 
.  .  .  It  appears  to  me  that  the  case  of 
[110]  Leeds  v.  Burrows,  12  East  1,  104  Eng. 
Rep.  (Reprint)  1,  draws  the  proper  and  fit 
distinction  between  an  arbitrationf  in  the 
proper  sense  of  the  term,  and  an  appraise- 
ment or  valuation,  for  valuation  undoubted- 
ly precludes  differences,  in  the  proper  sense 
of  the  term;  it  prevents  differences,  and  does 
not  settle  any  which  have  ariwen.  That  is 
the  distinction  which,  in  my  opinion,  exists 
between  those  cases  of  appraisement  and 
those  cases  of  arbitration." 

In  the  case  of  Leeds  v.  Burrows,  12  East 
1,  104  Eng.  Rep.  (Reprint)  1,  referred  to  in 
the  preceding  quotation,  Lord  Ellenborough 
said: 

**That  it  was  only  appointing  persons  to 
settle  an  account  of  what  was  due  between 
the  parties  for  the  value  of  the  different  ar- 
ticles. The  parties  had  no  contemplation  of 
submitting  any  differences  to  the  award  of 
arbitrators,  and  no  such  terms  ought  to  be 
imposed  upon  them  against  their  own  mean; 
ing  and  the  meaning  of  the  stamp  acts." 

Bos  v.  Helshaw,  L.  R.  2  Exch.  (Eng.)  72, 
was  a  case  where,  at  a  sale  at  auction,  one 
of  the  conditions  was  that,  if  a  mistake  was 
made  in  the  description  of  any  of  the  prop- 
erty offered  for  sale,  such  mistake  should 
not  annul  the  transaction,  but  that  compen- 
sation should  be  made  to  the  aggrieved  par- 
ty, the  amount  of  which  to  be  fixed  by  two 
referees,  one  to  be  appointed  by  each  of  the 
parties.     Tlie  court  said: 

"There  is  no  matter  in  difference  between 
the  parties.  This  appears  clear  by  noticing 
what  it   is   which   is  meant   to  be   referred. 


namely,  the  amount  of  compensation  if  there 
was  any  error.  The  language  of  the  condi- 
tion assumes  that  the  parties  are  in  agree- 
ment as  to  there  being  an  error,  and  the 
only  question  remaining  would  be  one  of 
amount." 

In  Green,  etc.  St.  Pass.  R.  Co.  v.  Moore, 
64  Pa.  St.  79,  the  facts  Were  that  the  rail- 
way company  accepted  a  franchise  contain- 
ing a  condition  precedent  that,  before  com- 
mencing to  use  the  streets,  the  company 
should  purchase,  at  the  option  of  the  own- 
ers, a  certain  stock  of  horses,  vehicles  and 
harness  owned  and  used  upon  the  streets,  at 
a  price  to  be  fixed  by  three  disinterested  per- 
sons to  be  chosen  for  that  purpose.  [Ill]  In 
delivering  the  opinion  of  the  court.  Justice 
Sharswood  observed: 

"An  award  is  the  judgment  of  a  tribunal 
selected  by  the  parties  to  determine  matters 
actually  in  variance  between  them — not  mere- 
ly to  appraise  and  settle  the  |)rice  of  prop- 
erty contracted  for  under  the  stipulation 
that  this  term  of  the  contract  was  to  be  so 
ascertained.  Had  the  parties  made  the  con- 
tract, and  afterwards,  on  a  dispute  arising, 
chosen  arbitrators  to  determine  what  was 
due  upon  it,  that  might  have  been  an  award. 
The  case  is  entirely  different  where  the  par- 
ties originally  agree  to  buy  and  sell  at  a 
sum  to  be  fixed  by  an  appraisement  to  be 
made  by  a  third  person  or  persons." 

In  Garr  v.  Gomez,  9  Wend.  (N.  Y.)  649, 
it  was  held: 

"That  there  is  a  distinction  between  the  ref- 
erence of  a  collateral  or  incidental  matter  of 
appraisement  or  calculation,  and  the  submis- 
sion of  matters  in  controversy  for  the  pur- 
pose of  a  final  determination;  that  the  lat- 
ter, and  not  the  former,  is  a  submission  to 
arbitration." 

In  Norton  v.  Gale,  95  111.  533,  35  Am.  Rep. 
173,  a  case  where  a  lease,  executed  by  both 
parties,  fixed  the  annual  rent  for  the  first 
five  years  and  then  provided  that  the  amount 
to  be  paid  annually  for  the  next  five  years 
should  be  six  per  cent  on  the  appraised  value 
of  the  premises,  to  be  ascertained  by  apprais- 
ers, one  to  be  selected  by  each  party  and  they 
to  select  another  in  case  of  disagreement. 
Justice  Scholfield,  after  an  exhaustive  review 
of  the  authorities,  held: 

"There  was,  here,  no  matter  in  controversy 
when  the  leases  were  executed,  or,  for  that 
matter,  when  the  appraisers  were  selected, 
and  the  object  was  to  preclude  or  prevent  the 
arising  of  differences,  and  not  to  settle  dif- 
ferences which  had  arisen"  and  concluded 
that  the  arrangement  did  not  amount  to  an 
arbitration. 

In  the  case  of  Palmer  v.  Clark,  106  Mass. 
373,  it  is  said: 

"A  reference  to  a  third  party  to  fix  by  his 
judgment   the  price,  quantity   or  quality   of 
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material,  to  make  an  appraisement  of  prop- 
erty and  the  like,  especially  when  such  refer- 
ence is  one  of  the  stipulations  of  a  contract 
founded  on  other  and  [112]  good  considera- 
tions, difTers  in  many  respects  from  an 
ordinary  submission  to  arbitration.  It  is  not 
revocable/* 

In  Memphis  Trust  Co.  v.  Brown-Ketchimi 
Iron  Works,  166  Fed.  398,  402,  93  C.  C.  A. 
162,  the  rule  of  revocation  is  stated  in  thiar 
language : 

"It  is  the  rule  that  a  naked  executory 
agreement  (not  under  authority  of  a  stat- 
ute or  rule  of  court),  made  after  the  aris« 
ing  of  a  dispute,  to  submit  the  same  to  ar- 
bitration, is  revocable  at  will  by  either  party, 
in  advance  of  the  actual  carrying  out  of 
the  agreement  by  arbitration  and  award 
thereon." 

In  Omaha  Water  Co.  v.  Omaha,  162  Fed. 
225,  233,  15  Ann.  Cas.  498,  89  C.  C.  A.  205, 
the  distinction  between  an  arbitration  and 
a  mere  appraisal  is  clearly  pointed  out  in 
this  language: 

'It  may  at  once  be  admitted  that,  were  this 
an  arbitration,  the  examination  of  the  books 
in  the  absence  of  counsel  would  have  de- 
feated an  award.  But  there  is  a  clear  dis- 
tinction between  an  appraisement  by  valuers 
and  an  arbitration,  though  the  latter  term 
is  frequently  but  incorrectly  applied  to  both 
proceedings.  An  arbitration  presupposes  a 
controversy  or  a  difference  to  be  tried  and 
de(;ided,  and  the  arbitrators  proceed  in  a 
judicial  way,  sometimes  as  an  adjunct  to  a 
court  of  justice.  Their  investigation  is  in 
the  nature  of  a  judicial  inquiry,  and  rules 
of  procedure  must  be  strictly  observed  or 
their  award  will  be  void.  On  the  other  hand, 
an  appraisal  or  valuation  is  generally  a  mere 
auxiliary  feature  of  a  contract  of  sale,  the 
purpose  of  which  is  not  to  adjudicate  a,  con- 
troversy but  to  avoid  one.  Thus,  if  A  and 
B  contract,  the  former  to  sell,  and  the  latter 
to  buy,  certain  property  at  the  value  thereof 
as  fixed  by  X.,  Y.,  and  Z.,  the  latter  are  ap- 
praisers, not  arbitrators,  and  are  not  gov- 
erned in  their  proceedings  by  the  rules  re- 
lating to  arbitration." 

In  Parsons  v.  Ambos,  121  Ga.  98,  48  S. 
E.  696,  the  supreme  court  of  Georgia  had 
before  it  a  case  presenting  this  state  of  facts : 
Parsons  owned  a  lot  which  Ambos  desired  to 
secure,  and  Ambos  owned  land  through  which 
Parsons  desired  to  obtain  a  right  of  way  for 
railroad  purposes.  Being  unable  to  agree  as 
to  the  value  of  their  respective  properties, 
they  entered  [113]  into  a  written  contract 
by  which  it  was  stipulated  that  each  was  to 
convey  to  the  other  the  property  desired,  and 
the  excess  in  value  was  to  be  paid  for  by  the 
party  gaining  such  excess,  at  a  price  to  be 
ascertained  by  appraisers  mutually  appointed. 
Subsequently,  two  appraisers  found  that  the 


right  of  way  conveyed  by  Ambos  was  wortli 
$600  more  than  the  property  conveyed  by 
Parsons,  but  the  appraisement  was  B€^  aude 
because  of  prejudice  and  bias  on  the  part 
of  one  of  the  appraisers.  Thereafter  Par- 
sons notified  Ambos  in  writing  that  the  so^ 
mission  to  arbitration  was  revoked,  and  later 
filed  a  petition  alleging  that  he  had  tendered 
to  Apibos  the  tract  of  land  conveyed  by  hhn 
and  had  demanded  of  him  the  land  conveyed 
to  him  by  Parsons,  but  that  Ambos  had  re- 
fused both  the  tender  and  the  demand.  He 
prayed,  among  other  things,  that  the  sub- 
mission to  arbitration  be  cancelled  and  de- 
clared void.  Mr.  Justice  Lamar,  later  as< 
sociate  justice  of  the  supreme  court  of  the 
United' States,  delivering  the  opinion,  said: 
"A  common  law  agreement,  therefore,  to 
submit  the  validity  and  effect  of  a  contract, 
or  to  submit  all  matters  in  dispute,  to  ar- 
bitration, may  be  revoked  by  either  party 
at  any  time  before  the  award.  .  .  .  Borne 
of  the  early  cases  put  this  rule  upon  the 
ground  that  a  provision  whereby  the  eourta 
may  be  ousted  of  their  jurisdiction  is  re- 
pugnant to  that  other  provision,  implied  m 
every  contract,  that  its  validity  and  effect 
shall  be  determined  by  the  courts,  and  the  law 
of  the  land.  But  whether  predicated  on  the 
idea  that  the  agreement  is  repugnant  to  the 
contract,  or  to  public  policy,  the  principle  is 
universally  recognized  that  such  general  sub- 
missions are  revocable.  But  this  doee  not 
mean  that  nothing  can  be  submitted,  nor  that 
the  parties  may  not  stipulate  that  certain 
facts  must  be  determined  bv  those  of  tbetr 
own  choosing.  For  example,  in  building  con- 
tracts it  is  manifest  that  there  must  be 
some  one  other  than  a  court  or  jury  to  pass 
on  the  question  as  to  whether  there  hae  been 
a  compliance  with  the  specifications  as  the 
building  proceeds,  or  to  determine  whether 
the  work  shall  be  accepted  or  rejected  as  com- 
pleted. Hence,  there  may  be  a  lawful  and 
irrevocable  stipulation  for  the  certificate  of 
the  architect  or  engineer.  In  contracts  of 
[114]  insurance  the  assessment  of  the  amount 
of  damages  may  be  made  a  condition  prece- 
dent to  a  suit  by  the  insured  on  the  poKcy. 
So  too  in  contracts  of  sale,  the  parties  may 
stipulate  for  the  opinion  of  an  attorney  as 
to  the  validity  of  title,  or  that  the  value 
of  the  property  shall  be  ascertained  by  ap- 
praisers before  either  has  the  right  to  sue. 
This  fixing  of  values,  however,  is  a  mere  in- 
cident, and  not  of  the  substance  of  the  eon- 
tract.  It  rather  serves  the  office  of  evi- 
dence, than  of  a  finding  which  construes 
the  contract  or  determines  rights.  The 
jurisdiction  of  the  courts  over  these  sub- 
stantial matters  may  be  retained  by  re^ioca- 
tion  though  the  incidental  stipulation  lor  a 
valuation  is  not  revocable  by  the  act  of  the 
parties,  each  of  whom  is  boimd  to  do  all 
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that  is  reasonably  in  his  power  to  procure 
the  appraisement,  and  must  continue  to  act 
until  lie  puts  the  opposite  party  in  the  wrong, 
or  makes  it  manifest  that  no  suitable  person 
can  be  obtained  to  do  the  service  within  a 
reasonable  time.  Hood  v.  Hartshorn,  100 
Mass.  121,  1  Am.  Rep.  89.  Yet  while  this 
stipulation  can  not  be  revoked  by  the  act  or 
fault  of  a  party,  it  may  be  revoked  by  opera- 
tion of  law.    ,    .    ."' 

In  Flint  v.  Pearce,  11  R.  I.  576,  the  par- 
ties to  a  lease  agreed  that,  before  the  ex- 
piration of  the  term,  the  rent  for  an  addi- 
tional period  of  five  years,  and  also  the  build- 
ings and  improvements  on  the  land,  should 
be  appraised  by  three  disinterested  persons, 
one  to  be  chosen  by  the  lessor,  one  by  the 
lessee,  and  one  by  the  two  so  selected,  and 
the  award  of  any  two  of  them  concerning 
the  matters  referred  to  them  should  be  con- 
clusive and  binding  on  both  parties;  that, 
upon  the  making  of  the  award,  the  lessors 
should  either  purchase  the  improvements  at 
the  appraised  value  or  renew  the  lease  for 
five  years  at  the  appraised  rental.  Referees 
were  duly  appointed  and  an  award  was  made 
by  two  of  them,  the  one  appointed  by  the 
lessee  refusing  to  sign.  A  bill  in  equity 
was  filed  to  set  aside  the  award  upon  the 
ground,  among  others,  that  the  submission 
had  been  revoked.  In  passing  upon  this  ques- 
tion, the  court  said: 

*'Second,  it  was  claimed  that  the  submis- 
sion had  been  revoked.  We  do  not  think 
it  necessary  on  this  point  to  go  into  the  evi- 
dence, which  is  very  conflicting,  as  we  do 
not  think  the  [115]  parties  had  any  right 
to  revoke  it.  In  cases  of  agreements  for  ar- 
bitration the  courts  formerly  leaned  strong- 
ly against  enforcing  them,  as  tending  to  oust 
the  courts  of  their  lawful  jurisdiction,  but 
latterly  the  tendency  of  decisions  has  been 
more  in  favor  of  supporting  them,  and,  fraud 
and  mistake  excepted,  there  is  no  sound  rea- 
son why.  they  should  not  bind  the  parties. 
But  the  present  case  is  much  stronger.  There 
were  no  controversies  of  law  or  fact  between 
the  parties  when  this  lease  was  made,  but 
it  is  a  solemn  agreement  under  seal  provid- 
ing how,  after  a  certain  number  of  years, 
an  appraisal  of  buildings  shall  be  made,  and 
giving  the  lessors  the  right  to  take  them  at 
such  appraisal;  also  providing  for  fixing  a 
rent  for  the  next  five  years  which  the  lessors 
are  bound  by.  The  parties  have  further  provid- 
ed for  any  failure  by  one  party  to  nominate 
an  appraiser  by  giving  the  right  to  the  other 
party,  in  such  case,  to  nominate  two.  We 
do  not  consider  it  an  ordinary  arbitration, 
or  that  either  party  has  any  right  to  revoke 
it." 

California  Annual  Conference  of  M.  £. 
Church  V.  Seitz,  74  Cal.  287,  15  Pac.  839, 
involved  a  case  where  a  contract  for  the  lease 


of  certain  land  whereon  buildings  had  been 
erected  by  the  lessee  provided  that,  at  the 
expiration  of  the  term,  the  lessee  might  re- 
move the  buildings  or  require  the  lessor  to 
purchase  them  at  a  valuation  to  be  ascer- 
tained by  appraisers  selected  in  the  *  usual 
way.  After  reviewing  numerous  cases,  the 
court  held: 

"These  cases  hold  that  a  contract  by  which 
the  value  of  property  or  the  amount  of  dam- 
age is,  for  the  purpose  of  the  contract,  to  be 
fixed  by  third  persons,  is  not  a  submission 
to  arbitration,  and  therefore  to  enforce  it 
does  not  trench  upon  the  jurisdiction  of  the 
courts.  .  .  .  The  proceeding  is  a  mere 
appraisement  or  valuation,  which,  although 
binding  upon  the  parties,  is  not  the  submis- 
sion of  a  controversy  to  arbitration,  and  is, 
therefore,  not  subject  to  the  rules  which  gov- 
ern arbitrators.  And  to  this  efifect  are  the 
best  considered  cases." 

In  Toledo  gteamship  Co.  ▼.  Zenith  Transp. 
Co.  184  Fed.  391,  106  C.  C.  A.  601,  a  case 
very  similar  in  principle  to  the  one  under 
consideration,  Hollister,  district  judge,  ob- 
served : 

[116]  "It  has  been  frequently  decided  that 
an  agreement  to  submit  to  the  decision  of 
others  a  question  involving  only  calculation 
or  appraisement  or  the  fixing  of  values,  and 
the  like,  or  something  ministerial  in  char- 
acter, does  not  constitute  an  arbitration  un- 
der the  strict  rules  of  the  common  law.  The 
distinction  between  the  submission  of  such 
a  question  and  one  involving  judicial  func- 
tions is  of  vital  importance,  because  the  lat- 
ter may  be  revoked  at  common  law,  while 
the  former  cannot  be." 

It  is  quite  true  that  these  adjudications 
have  not  gone  unquestioned  and  there  are 
cases  to  the  contrary,  but  we  are  convinced 
that  the  distinctions  made  are  quite  substan- 
tial and  rest  upon  sound  reasons. 

From  the  foregoing  cases,  and  many  others 
%o  the  same  effect,  we  think  it  may  fairly 
be  deduced  that  there  is  a  plain  distinction 
between  an  agreement  to  submit  an  existing 
controversy  or  matter  in  difference  between 
parties  to  the  determination  of  disinterested 
third  persons  mutually  chosen  for  that  pur- 
pose, and  conditions  in  contracts  of  larger 
scope  whereby  the  parties  agree  in  advance 
and  before  a  dispute  has  arisen  to  leave  to  the 
decision  of  appraisers  or  referees  the  question 
of  value,  price,  amount  of  damage,  or  other 
incidental  particular  fact.  In  the  one  case, 
those  making  the  decision  are  arbitrators; 
in  the  other,  they  are  mere  appraisers  or 
referees;  the  determination  of  a  fact  which 
prevents  differences  from  arising  instead  of 
settling  controversies  which  already  exist  is 
not  an  award  of  arbitrators,  properly  so 
called,  where  the  fact  to  be  ascertained  is 
a  mere  incident  of  a  contract  and  its  settle- 


1152 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


nient  by  third  persons  serves  to  assist  the 
court  rather  than  to  oust  it  of  its  lawful 
jurisdiction;  and  while  the  naked  power  of 
arbitrators  in  the  proper  sense  of  the  term, 
under  contracts  purely  executory,  may  be  re- 
voked prior  to  the  making  of  an  award,  where 
the  submission  is  not  controlled  by  statute 
or  made  a  rule  of  court,  the  authority  of 
mere  valuers  or  appraisers,  after  they  have 
been  appointed  to  fix  the  value  of  property 
which  already  has  been  bought  and  sold  un- 
der the  terms  of  a  contract  which  stipulates 
[117]  as  one  of  its  essential  provisions  that 
the  purchase  price  shall  be  so  determined, 
may  not  be  revoked  without  cause  by  either 
party  to  the  transaction. 

Counsel  for  appellants  insist  that  the  pow- 
er of  revocation  in  arbitration  is  but  an  ap- 
plication of  the  rule  that  a  principal  may 
revoke  the  authority  of  his  agent.  That  all 
authority  is,  in  its  nature,  revocable.  It 
must  be  admitted  that  many  cases,  particu- 
larly the  earlier  ones,  seem  to  bdse  the  right 
to  revoke  on  this  ground,  but  it  seems  now 
to  be  quite  generally  accepted  that  the  true 
basis  of  the  doctrine  is  the  one  heretofore 
stated;  viz.  that  such  agreements  tend  to 
oust  the  courts  of  their  jurisdiction,  and  the 
power  of  revocation  rests  in  public  policy. 
Aibitrators  are,  in  no  proper  sense  of  the 
term,  agents.  They  are  private,  extraordi- 
nary judges  of  a  domestic  tribunal,  selected 
by  the  parties  themselves  to  decide  existing 
controversies  and  disputes  submitted  to  them. 
They  are  not  subject  to  the  direction  and 
control  of  either  party.  They  are  chosen  to 
act  in  a  quasi-judicial  capacity.  They  are 
not  permitted  to  obey  orders-  given  in  ad- 
vance, but  must  be  free  from  partialit}'  and 
bias  and  do  equal  and  exact  justice  between 
the  parties.  To  call  an  arbitrator  an  agent 
is  an  egregious  misnomer,  and  any  attempt 
to  apply  to  arbitration  the  rules  pertaining 
to  agency  is  far  fetched  and  impractical. 

Again,  appellants'  counsel  say  in  their 
brief: 

"It  may  be  argued  that  the  election  of 
Vansant  to  exercise  his  option  and  the  ap- 
pointment of  appraisers  constituted  a  com- 
plete agreement  between  the  parties  and  that 
Martin  could  not  be  deprived  of  his  right  to 
sell.  For  the  purpose  of  the  argument  this 
may  be  conceded  also.  It  is  doubtless  true 
that  the  plaintiff  Martin,  notwithstanding 
the  revocation,  could  specifically  enforce  the 
contract  as  an  agreement  to  convey,  but  to 
avail  the  plaintiff,  the  court  must  go  fur- 
ther and  hold  that  the  plaintiff  had  a  right 
to  specifically  enforce  the  agreement  to  sub- 
mit the  question  of  value  to  the  particular 
arbitrators  that  were  appointed.  Unless  the 
plaintiff  would  have  such  right,  the  defend- 
ants had  a  right  to  revoke  the  authority 
[118]  of  the  appraisers  and  thereby  assume 


such  legal  damages  or  other  consequences  as 
niight  flow  therefrom." 

This  contention  begs  the  question.  .It  is 
based  upon  the  idea  that  there  is  no  differ- 
ence in  respect  of  the  right  to  revoke  be- 
tween cases  of  arbitration,  strictly  so  called, 
and  cases  where  one  of  the  terms  of  a  con- 
tract of  purchase  and  sale  provides  that  the 
purchase  price  of  the  property  is  to  be  as- 
certained by  appraisers  or  valuers.  Assum- 
ing that  there  is  such  a  distinction,  the  con- 
cession made  practically  concedes  the  whole 
case.  If  the  plaintiffs  may  insist  upon  the 
right  to  enforce  the  contract  as  an  agreement 
to  convey,  but  must  submit  the  question  of 
value  to  the  court,  clearly  the  effect  would 
be  not  to  enforce  the  agreement  actually  en- 
tered into  between  the  parties,  but  to  en- 
force an  entirelv  new  and  different  contract. 
If,  on  the  other  hand,  the  plaintiffs  are  rel- 
egated to  an  action  in  damages  for  breach 
oi  the  agreement  to  have  the  value  fixed  by 
appraisers,  what  would  be  the  measure  of 
recovery?  Ordinary  the  measure  of  damages 
for  breach  of  a  contract  to  sell  and  convey 
property  is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  thing 
which  constitutes  the  subject-matter  of  the 
sale.  In  other  words,  that  the  party  not  in 
fault  is  entitled  to  the  benefit  of  his  bar- 
gain. But  this  contract  fails  to  state  the 
price  to  be  paid.  There  is  no  contract  price. 
Tliat  term  of  the  contract  is  to  be  fixed  by 
appraisers.  How  is  the  court  to  determine 
what  value  appraisers  chosen  by  the  parties 
would  assess?  IIow  could  the  difference  be- 
tween the  price  agreed  upon  and  the  market 
value  of  the  property  be  ascertained?  It 
seems  too  plain  for  argument  that,  under 
such  an  agreement,  the  plaintiffs  would  be 
limited  to  the  recovery  of  nominal  damages 
only,  and  would  be  deprived  of  all  substan- 
tial benefit  arising  out  of  the  contract  as 
actually  made  by  the  parties.  Their  remedy 
at  law  would  be  inadequate  and,  in  these 
circumstances,  a  court  of  equity,  from  the 
very  necessities  of  the  situation  and  upon 
elementary  principles,  should  [119]  entertain 
a  bill  for  specific  performance,  in  order  to  do 
full  and  complete  justice  between  the  parties. 

The  method  provided  in  this  lease  for  as- 
certaining the  value  of  the  demised  premises, 
either  for  the  purposes  of  sale  or  as  a  basis 
upon  which  the  rental  is  to  be  calculated  for 
an  additional  term,  is  one  frequently  resort- 
ed to  in  the  business  world.  Agreements  of 
this  character  are  being  entered  into  almost 
daily  and,  in  the  absence  of  fraud  or  mis- 
take, there  is  neither  justice  nor  common 
sense  in  permitting  the  parties  to  repudiate 
them.  If  appellants'  contention  is  sound, 
the  appraisal  feature  of  a  lease  is  unenforci- 
ble  and  a  mere  nullity.  It  would  amount  to 
"a  mere  scrap  of  paper."" 
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That  the  rule  permitting  revocation  in 
cases  of  this  character  would  place  it  in  the 
power  of  those  so  inclined  to  take  an  unjust 
and  unconscionable  advantage,  is  made  manl- 
iest in  the  instant  case. 

Mr.  West,  one  of  the  appraisers,  admitted « 
that  he  had  given  Mr.  Vansant  his  opinion 
as  to  the  value  of  the  lots  prior  to  his  selec- 
tion as  an  appraiser,  and  that  he  reported 
to  Mr.  Vansant  and  his  counsel  the  tenta- 
tive valuations  placed  upon  the  property  hj 
his  associates  at  the  first  meeting  held  by 
them.  Whereupon  Mr.  Vansant  immediately 
served  the  written  notice  of  revocation.  His 
attitude  seems  to  have  been  that,  if  the  valu- 
ation placed  upon  the  property  was  entirely 
.satisfactory  to  him,  he  would  allow  the  mat- 
ter to  proceed,  but  if  the  amount  agreed  upon 
was  unsatisfactory,  he  would  revoke  the  au- 
thority of  the  appraisers  and  thus  repudiate 
the  lease  in  this  respect.  In  these  circum- 
stances, we  quite  agree  with  what  was  said 
in  Mitchell  v.  Newman,  4  Penny   (Pa.)   443: 

"An  attempted  revocation  just,  as  the  award 
is  about  to  be  announced,  and  when  there  is 
persuasive  evidence  that  the  party  had  sub- 
stantial knowledge  of  the  conclusion  at  which 
the  referees  had  arrived,  is  not  entitled  to 
much  favor.  It  cannot  be  asserted  except 
binder  a  clear  claim  of  right." 

[120}   Again: 

"To  allow  a  revocation  by  one  party  at 
such  a  time,  and  under  such  circumstances, 
instead  of  accomplishing  the  objects  of  an 
arbitration  law,  the  speedy  and  final  adjust- 
ment of  the  controversies  of  parties,  by  a  tri- 
bunal amicably  constituted  for  that  purpose, 
would  make  it  a  mere  means  of  mischief, 
trickery  and  fraud."  Montgomery  County 
V.  Carey,  1  Ohio  St  463. 

We  conclude  that  the  power  of  arbitrary 
revocation  did  not  exist. 

It  is  next  argued  that  the  right  to  revoke 
existed  in  virtue  of  the  fact  that  appraisers 
Brady  and  Case  were  acting  fraudulently  and 
in  bad  faith,  and  further,  that  the  valuation 
placed  upon  the  property  is  so  grossly  ex- 
cessive as  to  warrant  a  court  of 'equity  in 
denying  the  discretionary  relief  of  specific 
performance.  A  perusal  of  the  record  fails 
to  disclose  any  evidence  from  which  unfair- 
ness or  dishonesty  on  the  part  of  the  ap- 
praisers can  reasonably  be  inferred,  or  that 
the  price  fixed  is  so  excessive  as  to  warrant 
us  in  holding  that  the  trial  court  failed  to 
exercised  a  sound  judicial  discretion  in  the 
premises. 

The  judgment  is  affirmed. 

Ellis,  C.  J.,  Chadwick,  and  Main,  JJ.,  con« 
•cur. 

NOTE. 

It  is  held  in  the  reported  case  that  a  pro- 
Tiflion  in  a  lease  submitting  to  appraisers  the 
Ann.  Gas.  1918D. — 73. 


question  of  the  value  of  the  demised  prem- 
ises on  the  exercise  by  the  lessee  of  his  op- 
tion to  purchase  is  not  strictly  an  agreement 
to  submit  to  arbitration  within  the  rules  of 
the  common  law  and  therefore  is  not  subject 
to  revocation  by  either  of  the  parties  at  any 
time  prior  to  the  making  of  an  award.  For 
a  general  discussion  of  the  revocability  of 
agreements  to  submit  to  arbitration,  see  the 
note  to  Jones  v.  Enoree  Power  Co.  Ann.  Cas. 
1914B  293. 
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SUPREmB  X.ODGE,  ^DTESTEBH  BO- 
HEMIAN FBATEBNAI.  ASSOCIA- 
TION. 

Nebraska  Supreme  Court — May  19,   1917. 

101  Neb.  297;  163  N.  W.  471. 


Benefloial  AMooiatioiui  —  Foreign  As- 
Booiatlon  Subject  to  Looal  Statutes. 

A  benefit  society  incorporated  in  another 
state  which  comes  into  this  state  in  order  to 
do  business  under  the  permission  granted  by 
the  laws  of  Nebraska  is  subject  to  the  same 
limitations  and  restrictions  as  such  an  asso- 
ciation organized  in  Nebraska. 

Payment  of  Beneilts  —  Law  CfroTomins. 

The  statute  of  Nebraska  which  specifically 
prescribes  the  persons  to  whom  payment  of 
beno.its  by  a  fraternal  beneficiary  association 
can  be  made  (Rev.  St.  1913,  {  3298),  governsT 
in  all  Nebraska  contracts.  The  law  of  the 
domicil  of  a  foreign  association  has  no  appli- 
cation to  such  contract. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Douglas 
county:    Redige,  Judge. 

Action  by  Anton  Dworak,  plaintifT,  against 
Supreme  Lodge,  Western  Bohemian  Frater- 
nal Association,  defendant.  From  judgment 
rendered,  plaintiff  and  Marie  Dworak  et  al. 
appeal.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

We^uver  d  OUlery  Louis  Berka  and  Nelson 
C.  Pratt  for  appellants. 
Stoxit,  Rose  d  Wells  for  appellees. 

[298]  Letton,  J. — Joseph  Dworak,  a  resi- 
dent of  Nebraska,  became  a  member  of  the 
defendant,  which  is  a  fraternal  beneficiary 
association,  organized  in  the  state  of  Iowa. 
The  certificate  provided  that  upon  his  death 
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the  sum  of  $1,000  would  be  paid  to  his  wife, 
Marie  Dworak,  and  his  stepchildren,  Milton 
Dworak  and  Stanley  Dworak.  He  died  and 
left  surviving  him  William  Dworak,  Joseph 
Dworak,  Carrie  Dworak,  now  Carrie  John- 
dcit,  and  Arthur  Dworak,  his  children  by  a 
former  marriage.  He  had  no  children  by  the 
second  marriage.  He  became  divorced  from 
his  wife  and  ceased  to  reside  with  her  and 
her  children,  so  that  thereafter  none  of  the 
beneficiaries  were  members  of  his  family  or 
household.  Shortly  before  his  death  he  des- 
ignated the  plaintiff,  Anton  Dworak,  his 
brother,  as  beneficiary,  instead  of  his  former 
wife  and  her  children,  but  the  former  bene- 
ficiaries allege  that  this  was  not  done  in  ac- 
cordance with  the  by-laws  of  the  association 
and  is  therefore  of  no  effect.  This  action  was 
brought  by  Anton  Dworak  to  recover  the  pro- 
ceeds of  the  certificate.  The  defendant  as- 
sociation admitted  the  indebtedness,  alleged 
that  there  were  several  claimants  of  the 
fund,  and  paid  the  money  into  court  for  the 
benefit  of  the  persons  whom  the  court  might 
find  entitled  to  it.  The  divorced  wife,  Marie 
Dworak,  and  her  children  claimed  as  bene- 
ficiaries under  the  certificate.  The  children 
of  the  insured  in  their  answer  plead  the  in- 
validity of  the  assignment  to  plaintiff,  Aet 
forth  the  facts  as  to  the  divorce  of  Marie 
Dworak,  alleged  that  neither  she  nor  the 
other  beneficiaries  were  members  of  the  fam- 
ily of  Joseph  D>^orak  at  the  time  of  his 
death,  or  for  a  -long  time  prior  thereto,  and 
were  not  blood  relatives  or  dependent  upon 
him,  that  they  are  the  children  and  the 
only  heirs  of  the  insured,  and  that  under  the 
constitution  and  by-laws  of  the  association 
and  the  laws  of  the  state  of  Nebraska  they 
were  entitled  to  the  amount  due  upon  the 
certificate. 

At  the  oral  argument  it  was  stated  by 
counsel  for  Anton  Dworak  that  his  client  was 
willing  that  the  fund  be  paid  [299]  to  the 
children  and  next  of  kin  as  was  adjudged  by 
the  district  court.  This  relieves  the  court 
of  the  necessity  of  considering  the  validity 
of  the  attempted  change  of  beneficiaries.  The 
only  question  necessary  to  determine  is  wheth- 
er the  statutes  of  Iowa  and  by-laws  of  the 
association  govern  the  disposition  of  the  fund, 
or  whether  this  is  controlled  by  the  laws  of 
the  state  of  Nebraska.  If  the  former  apply, 
the  beneficiaries  named,  the  divorced  wife 
and  her  children,  are  entitled  to  the  money; 
if  the  latter,  the  children  of  Dworak  are  en- 
titled to  it. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts.  In  addition  to  the  facts  here- 
inbefore stated,  it  appears  that  the  applica- 
tion for  membership  was  made  in  Omaha  and 
forwarded  by  the  officers  of  the  local  lodge 
to  Cedar  Rapids,  Iowa,  where  the  certificate 
,>vas  made  out  a,nd  signed  by  the   supreme 


officers.  It  was  then  forwarded  to  the  sub- 
ordinate lodge  in  Omaha,  was  signed  by  the 
ofiicers  of  the  local  lodge  in  Omaha,  and  de- 
livered there  to  the  insured.  The  application 
provided  that  the  certificate  would  not  be 
effective  until  the  applicant  was  initiated  in 
the  local  lodge  and  the  certificate  delivered 
to  and,  signed  by  the  applicant.  After  April, 
1910,  neither  Marie  Dworak  nor  her  children 
lived  with  the  insured,  and  none  of  them  was 
a  blood  relative  of  or  dependent  upon  the  in- 
sured, nor  an  heir.  The  divorce  was  granted 
Marie  Dworak  in  February,  1911.  The  Iowa 
statutes  provide:  "No  fraternal  association 
created  or  organized  under  the  provisions  of 
this  chapter  shall  issue  any  certificate  of 
membership  to  any  person  under  the  age  of 
fifteen  years,  nor  over  the  age  of  sixty-five 
years,  nor  unless  the  beneficiary  under  said 
certificate  shall  be  the  husband,  wife,  relative, 
legal  representative,  heir  or  legatee  of  such 
member."  Iowa  Code,  sec.  1824.  The  su- 
preme court  of  Iowa  in  Wliite,  v.  Brother- 
hood of  American  Yeomen,  99  N.  W.  1071, 
124  la.  293,  2  Ann.  Cas.  350,  104  Am.  St.  Rep. 
323,  66  L.R.A.  164,  construing  section  1824 
of  the  Iowa  Code,  where  the  facts  were  that 
a  certificate  was  issued  by  a  fraternal  asso- 
ciation "payable  to  a  certain  person  by  name, 
such  person  being  the  wife  of  the  member 
when  the  certificate  was  issued;  [300]  sub 
sequently  she  was  divorced,  and  the  member 
remarried,  but  made  no  change  of  benefici- 
ary"— held  that  on  the  death  of  the  member 
the  first  wife  was  entitled  to  the  proceeds  of 
the  certificate.  The  business  is  conducted 
in  the  Bohemian  language.  The  articles  of 
incorporation  recite  as  one  of  the  objects  of 
the  or«.'anization:  "To  provide  for  the  cre- 
ation of  a  fund  of  assessments,  contributions 
or  otherwise,  for  the  purpose  of  paying  bene- 
fits to  widows  and  children  of  deceased  mem- 
bers, in  accordance  with  the  constitution, 
by-laws,  rules  and  regulations  that  are  now 
in  force  or  that  may  from  time  to  time  be 
adopted  by  this  supreme  lodge."  The  by- 
laws provide  ihat  the  benefit  certificate^^ 
"among  other  contents  must  contain  also  the 
name  of  the  person  or  persons  designated  as 
heirs  by  the  insured  member,  who  have  to  be 
members  of  the  family  or  related  to  him  by 
birth."  Another  translation  is:  'This  in- 
surance, however,  can  be  only  in  favor  of  the 
members  of  his  family,  or  blood  relatives,  or 
mutually  for  husband  or  wife,  or  persons  de- 
pendent on  the  member." 

Section  94,  ch.  43,  Comp.  St.  1911  (Rev. 
St.  1913,  sec.  3298),  which  was  in  effect  at 
the  time  the  certificate  of  insurance  was  is- 
sued and  at  the  time  of  the  death  of  Dworak, 
provides:  "Payment  of  death  benefits  shall 
only  be  made  to  families,  heirs,  blood  rela- 
tions, affianced  husband,  or  affianced  wife,  or 
to  persons  dependent  upon  the  member.'*    It 
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■will  be  noted  that  in  lovfa  whether  a  person 
may  become  a  beneficiary  is  determined  by 
his  status  at  the  time  the  contract  is  en- 
tered into,  but  in  this  state  the  law  controls 
to  whom  payment  shall  be  made  upon  the 
matured  obligation.  We  have  held  under  a 
like  state  of  facts  with  reference  to  the  ap- 
plication for  insurance,  the  conditions  for 
membership,  and  the  delivery  of  the  certifi- 
cate, that  such  a  contract  was  entered  into 
in  Nebraska.  Pr ingle  v.  Modern  Woodmen 
of  America,  87  Neb.  648,  127  N.  W.  878; 
Haas  V.  Mutual  -L.  Ins.  Co.  90  Neb.  808,  Ann. 
Cas.  1913B  919,  134  N.  W.  937.  A  like  view 
was  taken  in  Illinois  and  Maryland:  Cover- 
dale  v.  Royal  Arcanum,  193  111.  91,  61  N.  E. 
916;  Expressman's  Mut.  Ben.  Assoc,  v.  Hur- 
lock,  91  Md.  686,  46  Atl.  967,  80  Am.  St.  Rep. 
470. 

[301]  When  the  defendant  acmociation  en- 
tered this  state  to  do  buBiness,  it  came  sub- 
ject to  the  laws  of  this  state  regulating  fra- 
ternal insurance.  The  statutory  provision 
limiting  and  defining  the  classes  of  the  per- 
sons to  whom  death  benefits  should  be  paid 
became  as  much  a  part  of  the  contract  of  in- 
surance as  if  it  had  been  written  therein, 
and  it  declared  the  policy  of  the  state  with 
respect  to  such  contracts.  Leumann  v.  Grand 
Lodge,  etc.  86  Neb.  803,  124  N.  W.  476. 
l-ivcry  person  concerned  with  the  same,  wheth- 
er insurer,  insured,  or  beneficiary,  is  bound 
to  take  notice  of  the  law.  It  is  pointed  out 
in  29  Cyc.  108,  that  "where  the  classes  of 
persons  to  whom  benefits  may  be  paid  are 
prescribed  by  statute  or  by  the  society's  char- 
ter of  incorporation,  neither  the  society,  nor 
a  member,  nor  the  two  combined,  can  divert 
the  fund  from  the  classes  prescribed."  It  is 
also  a  settled  rule  that  where  a  beneficiary 
becomes  ineligible  or  disqualified,  and  there- 
fore not  entitled  at  the  time  of  the  death  of 
the  insured  to  receive  the  benefit,  the  fund 
goes  to  such  other  persons  within  the  class 
as  are  eligible  to  take  the  benefits  in  the 
manner  prescribed  by  statute.  Giffin  v. 
Grand  Lodge,  etc.  99  Neb.  589,  157  N.  W. 
113,  L.R.A.1916D  1168;  Johnson  v.  Grand 
Lodge,  etc.  91  Kan.  314,  50  L.R.A.(N.S.)  461, 
137  Pac.  1190;  Knights  of  Columbus  v.  Rowe, 
70  Conn.  645,  40  Atl.  461;  Lister  v.  Lister, 
73  Mo.  App.  99 ;  Supreme  Lodge,  etc.  v.  Menk- 
hausen,  209  111.  277,  70  N.  E.  667,  101  Am. 
St.  Rep.  239,  66  L.R.A.  508. 

Appellants  rely  upon  Supreme  Council,  etc. 
Y.  Green,  237  U.  S.  531,  36  S.  Ct.  424,  59 
U.  S.  (L.  ed.)  1089,  L.R.A.1916A  771.  The 
question  in  this  case  is  so  different  that  the 
opinion  in  that  case  does  not  control  its  de- 
cision. The  question  there  involved  the  re- 
lation existing  between  the  corporation  and 
its  members  and  between  the  members  them- 
selves with  respect  to  uniformity  of  assess- 
ments in  different  states.  Here  we  are  not 
(Concerned  with  such  questions,  since  such  re- 
lations have  all  been  terminated  by  the  ma- 


turity of  the  contract.  The  corporation  it- 
self is  practically  out  of  this  case.  It  has 
paid  the  money  in  dispute  into  court  for  the 
benefit  of  the  proper  beneficiary.  The  con- 
tract was  made  with  respect  to  [302]  the 
Nebraska  statute,  and  it  must  control  the 
payment  of  the  obligation. 

Judgment  affirmed. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 

Hamer,  J.  {diasenting). — The  case  relied 
upon  in  the  majority  opinion  is  Giflin  v. 
Grand  Lodge,  etc.  99  Neb.  689,  157  N.  W. 
113,  L.R.A.1916D  1168.  That  case  was  based 
upon  a  contract  entered  into  in  Nebraska  by 
a  resident  of  Nebraska.  Thomas  Coppinger 
was  a  member  of  the  grand  lodge  of  Ancient 
Order  of  United  Workman,  a  fraternal  in- 
surance society,  organized  under  the  laws  of 
Nebraska.  The  society,  through  its  subor- 
dinate lodge  at  Gibbon,  Nebraska,  issued  to 
Coppinger  a  certificate  for  $1,000  in  which 
his  wife  was  named  as  beneficiary.  She  ob- 
tained a  divorce  from  Coppinger,  and  he  died. 
No  change  was  made  in  the  benefit  certifi- 
cate by  Coppinger  after  the  plaintiff  got  her 
divorce.  The  plaintiff  brought  her  action 
against  the  defendant  society,  and  the  sisters- 
and  brothers  of  Thomas  Coppinger  inter- 
pleaded. The  district  court  decided  in  favor 
of  the  interpleading  defendants,  and  gave 
them  judgment  for  the  amount  of  the  bene- 
fit certificate,  $1,000,  less  the  sum  of  $130.40, 
which  it  was  shown  that  the  plaintiff  had 
paid  as  dues  upon  the  certificate,  the  plain- 
tifi*  being  allowed  an  equitable  lien  upon  the 
benefit  certificate  in  force.  The  plaintiff  ap- 
pealed, and  the  controversy  was  between  the 
former  wife  of  Coppinger  and  the  heirs  of 
the  insured,  who  were  his  sisters  and  a  broth- 
er. The  plaintiff  obtained  her  divorce  Au- 
gust 25,  1912,  and  Coppinger  died  March  4, 
1913.  Perhaps  the  fact  that  the  phi  in  tiff 
took  Coppinger  to  her  home  after  he  fell 
sick  and  took  care  of  him  until  he  died  may 
have  made  a  kindly  feeling  toward  her  up- 
on the  part  of  the  members  of  the  local  so- 
ciety. He  was  sick  and  out  of  money.  By 
the  opinion  it  appears  that  section  96  of  the 
by-laws  of  the  society  provided :  "Each  mem- 
ber shall  designate  tlie  person  or  persons  to 
whom  the  beneficiary  fund  due  at  his  death 
shall  be  paid,  who  shall  in  every  instance  be 
one  or  more  members  [303]  of  his  family,  or 
some  one  related  to  him  by  blood,  or  his  af- 
fianced wife."  The  certificate  issued  desig- 
nated Coppinger's  wife  as  his  beneficiary. 
Section  98  of  the  by-laws  provided:  "If  one 
or  more  of  the  beneficiaries  shall  die  during 
the  lifetime  of  the  member,  the  surviving 
beneficiaries  or  beneficiary  shall  be  entitled  to 
the  benefit  equally,  unless  otherwise  provid- 
ed in  the  beneficiary  certificate,  and  if  alii 
the  beneficiaries  shall  die  during  the  lifetime 
of  the  member,  and  he  shall  make  no  other 
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'direction,  the  benefit  shall  be  paid  to  his  wid- 
ow if  living  at  the  time  of  his  death,"  or  if 
there  shall  be  no  widow,  no  children,  no 
grandchildren,  no  .mother,  no  father,  "then 
the  brothers  and  sisters  of  such  member,  share 
share  alike,"  and  the  money  shall  go  to  the 
beneficiary  fund  of  the  grand  lodge  if  no  one 
living  at  the  time  of  the  death  of  the  member 
is  entitled  to  said  benefit.  It  was  alleged 
that  the  deceased  left  no  widow  nor  children 
nor  father  nor  mother,  and  that  defendants 
were  his  sole  heirs  at  law. 

After  Coppinger's  wife  obtained- a  divorce 
from  him,  he  did  nothing  to  change  the  bene- 
ficiary, but,  so  far  as  he  was  concerned,  left 
the  divorced  wife  to  continue  as  his  bene- 
ficiary, and  he  probably  preferred  that  she 
should  be^  as  she  was  always  supposed  to 
Ibe  kind  to  him  and  she  took  care  of  him  in 
his  fatal  illness,  and  she  paid  the  premiums 
on  the  policy  alone.  The  district  court  found 
against  her,  and  however  equitable  and  just 
her  claim  may  have  been,  and  however  will- 
ing the  association  may»  have  been  to  pay 
her,  the  district  court  cut  her  off  because  of 
what  he  supposed  to  be  his  duty.  The  ques- 
tion for  decision  therefore  was  whether  the 
plaintiff  :  amed  in  the  beneficiary  certificate 
was  entitled  to  the  proceeds  of  the  certificate 
or  the  sisters  and  brother  of  the  insured. 
He  intended  all  for  her. 

The  statute  which  it  was  claimed  affected 
the  question  was  sec.  04,  ch.  43,  Conip.  St. 
191 U  which  was  in  force  at  the  time  of  the 
death  of  said  Coppinger,  and  which  has  been 
embodied  in  similar  form  in  sec.  3298,  Kev. 
St.  1913.  The  section  reads:  "No  frater- 
nal society  created  or  organized  under  the 
provisions  of  this  act  shall  issue  beneficiary 
certificate  [304]  of  membership  to  any  per- 
son under  the  age  of  18  years,  nor  over  the 
age  of  55  years.  Payment  of  the  death  bene- 
fits shall  only  be  made  to  the  families,  heirs, 
blood  relations,  affianced  husband  or  affianced 
wife  of  or  to  persons  dependent  upon  the 
member."  The  statute  quoted  and  the  .by- 
laws set  out  are  limitations  upon  the  power 
of  the  lodge  to  contract.  If  available  to  atiy 
one,  these  limitations  are  available  to  the 
lodge,  and  should  not  operate  to  confer  a 
right  upon  any  one  not  named  in  the  cer- 
tificate to  participate  in  the  fund  due  the 
beneficiary.  By  section  98  of  the  by-laws 
the  amount  due  on  the  certificate  is  to  be 
paid  to  the  beneficiaries  therein  named  un- 
less said  beneficiaries  shall  die,  in  which 
event^  only,  the  benefit  shall  be  paid  to  the 
widow,  children,  grandchildren,  parents,  broth- 
ers or  sisters.  Section  94,  ch.  43,  Comp.  St. 
1911,  is,  also,  a  limitation  upon  the  power 
of  such  societies  to  contract,  and  is  not  suffi- 
cient to  confer  any  title  to  the  fund  upon 
any  one  not  named  in  the  certificate.  The 
fourth  section  of  an  act  passed  in  1897  (Laws 
1897|  ch.  47)   entitled  "An  act  defining  fra- 


ternal beneficiary  societies,  orders  or  atso-' 
ciations,  and  regulating  the  same,  and  tu 
repeal  an  act  entitled  'An  act  to  exempt  cer- 
tain societies  and  associations  from  the  re- 
quirements of  chapter  16  of  the  Complied 
Statutes/ "  has  no  other  purpose  than  to 
define  the  powers  of  such  societies.  The  stitt- 
ute  does  not  prescribe,  nor  do  the  by-laws 
define,  to  whom  payment  of  the  death  benefit 
shall  be  made  in  the  event  that  the  benefi- 
ciary named  in  the  certificate  is  an  improper 
p^Tson,  because  of  the  by-laws  or  the  stat- 
ute. The  certificate  does  not  name  any  per- 
son entitled  to  become  a  beneficiary.  The 
certificate  remained  unchanged,  and  with  the 
name  of  the  wife  who  procured  the  divorce 
in  it.  The  brothers  and  sisters  in  that  case 
should  have  had  no  standing.  The  people  who 
came  in  and  claimed  the  money  as  benefi- 
ciaries were  strangers  to  tiie  contract.  The 
wife  was  a  proper  person  at  the  time .  the 
certificate  was  issued  to  be  named  as  benefi- 
ciary, and  her  rights  ought  not  to  have  been 
affected  by  reason  of  the  subsequent  divorce. 
No  one  but  the  insurer  could  properly  make 
the  contention  that  she  had  no  [305]  insur- 
able interest  in  the  life  of  the  deceased  at 
the  time  of  his  death.  Who  had  a  right  to 
put  the  name  of  the  beneficiary  out  of  the 
certificate?  The  decree  of  divorce  did  not 
do  it.  Schmidt  v.  Hauer,  139  la.  53i,  111 
N.  W.  966.  It  ought  to  be  the  rule  that  life 
insurance  valid  in  its  inception  remains  so 
unless  otherwise  stipulated  in  the  contract. 
Courtois  v.  Grand  Lod^,  etc.  135  Cal.  552, 
67  Pac.  970,  87  Am.  St.  Rep.  137;  Overhiaer 
V.  Overhiser,  63  Ohio  St.  77,  57  N.  E.  985. 
81  Am.  St.  Rep.  612,  50  L.R.A.  552;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Schaefer,  94  U.  S. 
457,  24  U.  S.  (L.  ed.)  251;  Bacon,  Benefit 
Societies  (3d  ed.)  sec.  253.  The  language 
used  in  section  96  of  the  by-laws  cannot  be 
said  to  be  equal  to  an  agreement  that,  in 
the  event  of  a  change  in  the  status  of  the 
beneficiary  named,  the  designation  of  such 
person  shall  be  no  longer  of  any  force  or  va- 
lidity. The  interpleading  defendants  had  no 
standing  in  the  case,  for  the  reason  that  only 
the  society  could  properly  object.  The  con- 
tract made  was  a  contract  between  the  in- 
sured and  the  society.  The  society  was  per- 
fectly willing  to  pay  the.  former  wife.  The 
decision  rendered  was  a  very  severe  sort  of 
decision  in  view  of  the  actual  facts,  and  it 
was  an  unjustifiable  decision  apparently  in 
view  of  the  law.  The  arrangement  made 
was  an  arrangement  between  the  insurance 
company  and  the  insured  when  he  wanted 
somebody  else  to  be  the  beneficiary,  rather 
than  the  old  wife  who  provided  for  him  up 
to  the  time  of  his  death,  it  was  time  enough 
to  change  the  beneficiary. 

The  principle  invoked  was  decided  by  this 
court  in  Baker  v.  Hardy,  06  Neb.  377,  148 
N.  W.  80.     Columbus  Hardy,  the  deceased. 
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had  been  a  member  of  the  Xational  Union, 
a  fraternal  society,  .and  had  taken  out  a  ben- 
efit certificate  in  favor  of  his  wife,  Mina  I. 
Hardy.  Shortly  before  his  death,  and  without 
the  knowledge  or  consent  of  iiis  wife,  he 
caused  the  certificate  to  be  made  payable  to 
his  son  as  trustee  for  his  wife  and  his  mother. 
The  trustee  was  directed  toi  pay  to  the  mother 
an  indebtedness  which  was  owing  to  lier  and 
to  pay  the  remainder  to  the  wife.  The  cer- 
tificate was  paid  to  the  son,  and  he  disre- 
garded the  direction  to  pay  to  the  mother, 
and  the  suit  was  prosecuted  by  the  guardian 
of  the  mother.  [306]  Judgment  was  rendered 
against  the  guardian,  and  he  appealed.  Jliis 
court  said:  "It  is  defendant's  first  conten- 
tion that  the  plaintiff  could  not  be  named  as 
a  beneficiary,  because  she  was  not  a  member 
of  the  family  of  the  deceased  within  the 
meaning  of  the  laws  of  the  order  at  the  time 
of  the  change  of  the  beneficiary,  and  was  not 
a  dependent.  It  appears  that  the  laws  of  the 
*  society  nominated  blood  relations,  members  of 
the  family,  and  dependents  as  proper  persons 
to  be  named  as  beneficiaries.  .  .  .  The  tes- 
timony shows  that  during  the  life  of  tlie 
assured  he  changed  the  beneficiary  by  making 
his  son.  Noble  Vaughn  Hardy,  a  trustee  to 
collect  the  money  to  become  due  under  the 
beneficiary  certificate  for  the  benefit  of  his 
mother  and  his  wife.  This  change  was  con- 
sented to  by  the  National  Union,  and  after 
the  death  of  the  assured  the  amount  due  on 
the  benefit  certificate  was  paid  to  the  defend- 
ant, as  trustee,  by  the  society,  without  any 
objection  whatsoever.  The  insurer  having 
paid  the  amount  of  the  certificate  to  the  trus- 
tee, no  other  party  can  complain  of  the 
change,  for  that  is  a  right  which  can  only  be 
taken  advantage  of  by  the  insurer.  29  Cyc. 
105-107;  Tepper  v.  Supreme  Council,  etc.  59 
N.  J.  Eq.  321;  Young  Men's  Mut.  L.  Assoc. 
v.  Harrison,  10  Ohio  Dec.  (Reprint)  786; 
Alfsen  V.  Crouch,  115  Tenn.  352,  89  S.  W. 
329;  Grand  Lodge,  etc.  v.  Brown,  160  Mich. 
437;  Johnson  v.  Van  Epps,  110  111.  551." 

In  Johnson  v.  Knights  of  Honor,  63  Ark. 
255,  8  L.R.A.  732,  13  S.  W.  794,  the  statute 
was  similar  to  ours.  Comp.  St.  1911,  ch.  43, 
sec.  94.  In  that  case  it  was  said  in  the  opin- 
ion that  the  word  "heirs"  is  a  technical  word. 
"At  law  it  was  used  to  designate  the  persons 
on  whom  an  inheritance  in  real  estate  was 
cast  by  the  law  on  the  death  of  the  ancestor. 
Originally  it  could  not  be  used  to  designate 
those  on  whom  the  goods  or  chattel  property 
were  cast,  because  the  law  cast  them  upon  no 
one.  No  one  'was  appointed  by  law  to  succeed 
to  the  deceased  ancestor;  on  his  death,  they 
became  bona  vaowntia,  and  were  seized  by  the 
king  on  that  account,  and  by  him,  as  grand 
almoner,  applied  to  pious  uses,  .  .  .  for 
the  good  of  the  souls  of  their  former  owner.' " 
It  is  [807]  then  said  the  "weight  of  authority 


holds  that  the  word  'heirs,'  when  used  in  any 
instrument  to  designate  the  persons  to  whom 
personal  property  is  thereby  transferred,'' 
means  those  who  under  the  statute  of  distri^ 
bution  are  mentioned  as  heirs  in  the  event  of 
death  and  intestacy,  citing  many  cases  in 
England  and  America*  among  others,  Hough^ 
ton  V.  Kendall,  7  Allen  (Mass,)  72;  Croom 
y.  Herring,  11  N.  C.  393;  Eddings  v.  Long,  10 
Ala.  203;  Richards  v.  Miller,  62  111.  417; 
Hascall  V.  Cox,  49  Mich.  435,  13  N.  W.  807. 

In  the  Arkansas  case  the  court  held  that 
no  one  but  the  lodge  could  raise  the  question 
of  ineligibility  of  the  beneficiary,  and  that  by- 
paying  the  money  into  court  it  had  waived 
the  defect.  Johnson  v.  Van  Epps,  110  111. 
651;  Peek  v.  Peek,  101  Ky.  423,  41  S.  W. 
434;  Alfsen  v.  Crouch,  115  Tenn.  352,  8^ 
S.  W.  329;  Stoelker  v.  Thornton,  88  Ala.  241, 
6  So.  680,  6  L.R.A.  140. 

In  Cowin  v.  Hurst,  124  Mich.  545,  83  N.  W. 
274,  83  Am.  St.  Rep.  344,  M.  was  a  member 
of  the  Ancient  Order  of  United  Workmen. 
The  beneficiary  was  entitled  to  receive  $2,000. 
His  first  beneficiaries,  his  wife  and  daughter, 
having  died,  he  wished  to  make  his  son-in-law 
his  bei?«^ficiary.  As  this  was  prohibited  by  the 
articles  of  the  association,  he  made  his  niece 
his  beneficiary,  with  a  written  agreement  re- 
ceipt of  the  fund  that  she  should  pay  it  over 
to  his  son-i.i-law.  The  niece  received  th« 
draft,  but  refused  to  transfer  to  the  son-in- 
law  or  to  pay  him  the  money.  It  was  held 
that  the  association  was  the  only  party  in 
position  to  contest  the  legality  of  the  trans- 
action, and  therefore  that  she  was  bound  to 
carry  out  the  trust. 

In  Overhiser  v.  Overhiser,  14  Colo.  App.  1, 
59  Pac.  75,  the  Ancient  Order  of  United 
Workmen  issued  a  benefit  certificate  to  George 
Overhiser  in  which  his  wife  was  named  as 
beneficiary.  She  obtained  an  absolute  divorce 
from  him,  but  he  made  no  change  in  the  ben> 
eficiary.  The  court  held  that  obtaining  a 
divorce  by  the  wife  was  not  the  legal  equiv- 
alent of  the  death  of  the  beneficiary  so  as 
to  give  the  heirs  any  right  to  the  fund. 

1  am  of  the  opinion  that  the  decision  of  this 
court  in  Giffin  v.  Grand  Lodge,  etc.  99  Neb. 
589,  157  N.  W.  113,  L.R.A.  1916D  1168,  waa 
[308]  wrong,  and  that  it  should  be  overruled. 
The  lodge  waived  all  objections*  ^ 

But  whether  the  opinion  was  wrong  in  the 
foregoing  case  or  not,  that  case  was  different 
from  this  one.  In  this  case  the  fraternal 
beneficiary  association  was  a  corporation  of 
the  state  of  Iowa.  The  action  was  brought 
by  Anton  DworAk  to  recover  the  proceeds  of 
the  certificate.  The  defendant  association  ad- 
mitted the  indebtedness  and  paid  the  money 
into  court  for  the  benefit  of  the  person  or 
persons  who  might  be  entitled  to  it.  That 
was  a  waiver  of  objections.  In  the  majority 
opinion  it  is  said :     "The  only  question  neces- 
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sary  to  determine  is  whether  the  statutes  of 
Iowa  and  by-laws  of  the  association  govern 
the  disposition  of  the  fund,  or  whether  this 
is  controlled  by  the  laws  of  the  state  of 
Nebraska,  If  the  former  apply,  the  ben- 
eficiaries named,  the  divorced  wife  and  her 
children,  are  entitled  •to  the  money;  if  the 
latter,  the  children  of  Dworak  are  entitled 
to  it." 

The  certificate  issued  to  Joseph  Dworak 
provided  that  upon  his  death  the  sum  of 
$1,000  would  be  paid  to  his  wife,  Marie 
Dworak,  and  his  stepchildren,  Milton  Dworak 
and  Stanley  D^^'orak.  He  had  children  by  a 
former  marriage,  but  no  children  by  his  sec- 
ond marriage.  When  divorced  from  his  wife, 
Marie  Dworak,  it  is  claimed  that  he  ceased 
to  reside  with  her  and  her  children.  There 
was  a  trial  upon  an  agreed  statement  of  factft 
by  which  it  appeared  that  the  application  for 
membership  was  sent  by  the  officers  of  the 
local  lodge  at  Omaha  to  Cedar  Rapids,  Iowa, 
where  the  certificate  was  made  out  and  signed 
by  the  supreme  officers.  They  then  sent  the 
certificate  to  the  subordinate  lodge  in  Omaha, 
and  it  was  then  signed  by  the  officers  of  the 
local  lodge  and  delivered  to  the  insured.  The 
divorce  appears  to  have  been  granted  to 
Marie  Dworak  in  February,  1911.  The  Iowa 
statute  is  shown  by  the  majority  opinion  to 
provide:  ''No  fraternal  association  created 
or  organized  under  the*  provisions  of  this 
chapter  shall  issue  any  certificate  of  member- 
ship to  any  person  under  the  age  of  fifteen 
years,  nor  over  the  v.^e  of  sixty-five  years, 
nor  unless  the  [309]  beneficiary  under  said 
certificate  shall  be  the  husband,  wife,  relative, 
legal  representative,  heir  or  legatee  of  such 
member." 

In  White  v.  Brotherhood  of  American  Yeo- 
men, 124  la.  293,  2  Ann.  Cas.  350,  09  N.  W. 
1071,  104  Am.  St.  Rep.  323,  66  L.R.A.  164, 
the  supreme  court  of  Iowa,  in  construing  sec- 
tion 1824  of  the  Iowa  Code,  where  a  certif- 
icate was  issued  by  a  fraternal  association 
payable  to  a  certain  person  by  name,  such 
person  being  the  wife  of  the  member  when  the 
certificate  was  issued,  and  subsequently  she 
was  divorced,  and  the  member  remarried,  but 
made  no  change  of  beneficiary,  held,  that  on 
the  death  of  the  member  the  first  wife  was 
entitled  to  the  proceeds  of  the  certificate. 
Here  is  the.  business  being  transacted  in  an 
Iowa  association  where  the  supreme  lodge 
issues  the  certificate  to  another  state,  but  the 
courts  of  the  state  of  Iowa  have  held  that 
the  person  named  in  the  certificate  as  ben- 
eficiary would  be  entitled  to  recover.  That 
being  the  case,  it  would  appear  that  there  is 
but  little  jurisdiction  left  in  our  court  to 
undo  what  has  been  done  by  the  supreme 
lodge  at  Cedar  Rapids,  Iowa,  and  what  has 
been  decided  by  the  supreme  court  of  Iowa. 
It  does  not  seem  to  me  that  we  ought  to  be 


called  upon  to  disregard  the  laws  of  Iowa  or 
the  certificate  issued  by  the  Iowa  supreme 
lodge.  It  is  maintained  in  the  majority  opin- 
ion that  the  Nebraska  statute  should  apply, 
although  the  association  is  an  Iowa  associa- 
tion. The  Iowa  decisions  are  to  the  effect 
that  the  person  who  becomes  a  beneficiary  has 
his  status  determined  by  the  statute  of  Iowa 
at  the  time  the  certificate  is  issued.  With 
this  in  force,  it  seems  that  the  decision  in 
this  case  is  in  utter  disregard  of  the  Iowa 
statute,  and  is  also  in  disregard  of  the  de- 
cisions of  the  Iowa  supreme  court.  In  this 
case  the  lodge  waived  any  defect  there  might 
be  in  the  claims  of  Marie  Dworak,  Milton 
Dworak,  and  Stanley  Dworak,  and  their  ad- 
versary claimants,  and  paid  the  money  into 
court  to  be  there  disposed  of  as  the  court 
might  order  and  adjudge.  Marie  Dworak, 
Milton  Dworak  and  Stanley  Dworak  filed  a 
joint  answer  and  cross-petition  to  the  petition 
of  Anton  Dworak.  They  admitted  that  they 
were  beneficiaries  named  in  the  certificate 
[310]  at  the  time  it  was  issued,  and  that 
Joseph  Dworak  died  on  the  28th  day  of 
August,  1912.  They  denied  that  Joseph 
Dworak  in  his  lifetime  changed  the  benefi- 
ciaries under  the  policy  in  favor  of  the 
plaintiff.  The  trial  court  decided  that  any 
attempted  change  of  beneficiaries  by  Joseph 
Dworak  was  not  successful,  and  decided 
against  Anton  Dworak,  and  decided  that 
Marie  Dworak  had  been  divorced  from  Joseph 
Dworak  sometime  before  his  death,  and  that 
she  was  ineligible  to  take  aa  a  beneficiary, 
and  that  her  children,  Milton  and  Stanley 
Dworak,  were  not  members  of  Joseph  Dwor- 
ak's  family  at  the  time  of  his  death,  and 
therefore  were  ineligible  to  take  as  benefi- 
ciaries. The  judgment  was  given  in  favor  of 
the  children  of  Joseph  Dworak  by  his  first 
wife.  In  the  stipulation  it  is  agreed  that  the 
supreme  court  of  the  state  of  Iowa  in  the  case 
of  White  V.  Brotherhood  of  American  Yeoman. 
Bupra,  announced  the  following  rule:  ''Code, 
sec.  1824,  provides  that  no  fraternal  associa- 
tion shall  issue  any  certificate  unless  the  ben< 
eficiary  be  the  husband,  wife,  relation,  legal 
representative,  heir,  or  legatee  of  such  mem- 
ber. An  association  which  expressed  its  ob- 
ject to  be  the  bestowal  of  financial  benefits 
on  the  family,  widow,  heirs,  relations,  and 
such  others  as  may  be  permitted  by  the  laws 
of  the  state,  and  the  constitution  and  bv- 
laws  of  which  permitted  a  change  of  benefi- 
ciary, issued  a  certificate  payable  to  a  certain 
person  by  name,  such  person  being  the  wife 
of  the  member  when  the  certificate  was  issued. 
Subsequently  she  was  divorced,  and  the  mem- 
ber remarried,  but  made  no  change  of  benefi- 
ciary. Beld,  that  on  the  death  of  the  member 
the  first  wife  was  entitled  to  the  proceeds  of 
the  certificate."  (99  N.  W.  1071.)  Under 
the    foregoing   ruling,   it    would    seem  that 


HOOKER  V.  GOODWIN. 
91  Conn.  46 S, 


1159 


Marie  Dworak  and  hor  children  would  be 
entitled  to  the  judgment.  A  judgment 
against  them  would  b^  in  disregard  of  the 
certificate. 

As  I  understand  it,  we  are  asked  to  disre- 
gard the  statement  of  the  certificate  a«  to  the 
beneficiaries  therein  named,  to  disregard  the 
method  of  doing  business  adopted  by  the  Iowa 
supreme  lodge,  and  we  are  also  called  upon 
to  disregard  [311]  the  laws  of  Iowa  and  the 
decisions  of  its  courts.  That  the  objections 
that  might  be  made  are  waived,  see  Bacon, 
Benefit  Societies  (3d  ed.)  sec.  308,  and  cita- 
tions. 


NOTE. 

The  reported  case  holds  that  the  disposi- 
tion of  the  proceeds  of  a  certificate  of  benefit 
insurance  issued  to  a  resident  of  Nebraska  bj 
a  benefit  socicly  incorporated  in  another  state 
ii}  governed  by  the  laws  of  Nebraska  and  not 
by  the  laws  of  the  domicil  of  the  foreign 
society.  An  extended  discussion  of  the  law 
governing  an  insurance  ccHitract  will  be  found 
in  the  notes  to  McElroy  v.  Metropolitan  L. 
Ins.  Co.  19  Ann.  Cas.  28;  Haas  v.  Mutual 
JL.  Ins.  Co.  Ann.  Cas.  1913B  919;  and  Grev- 
«nig  V.  Washington  L.  Ins.  Co.  104  Am.  St. 
Kep.  474.  See  also  the  more  recent  cases  of 
Anderson  v.  Royal  League,  Ann.  Cas.  1917C 
691,  and  Travelers  Protective  Assoc,  v. 
Smitlx,  Ann.  Cas.  1917E  1088,  in  each  of  which 
a  conclusion  was  reached  apparently  contrary 
to  the  holding  of  the  reported  case. 


HOOKER 

V. 

GOODWIN  £T  AI^ 

Connecticut  Supreme  Court  of  Errors — Feb- 
ruary 21,  1917. 

91  Conn.  403;  99  AH.  1069. 


Wills  —  Construotion  of  Terms  —  ''Nec- 
essary.** 

In  will  devising  life  estate  during  widow- 
hood, with  the  right  to  use,  "in  addition  to 
the  income,  so  much  of  the  principal  as  may 
be  necessary"  for  the  support  of  the  widow 
and  children,  "necessary"  means  all  reason- 
able necessaries  suitable  to  situation  and  sta- 
tion in  life  of  the  widow,  with  special  refer- 
ence to  fact  that  she  was  testator's  widow. 

[See  note  at  end  of  this  case.] 

Same. 

Where  such  will  makes  the  life  tenant  trus- 
tee, her  discretion,  or  that  of  the  trustee  ap- 


pointed on  her  resignation,  to  use  whatever 
of    the   principal    is    necessary    so    long    as 
legally  exercised,  cannot  be  interfered  with. 
[See  note  at  end  of  this  case.] 

Same. 

If  trustee  under  will  devising  life  estate 
during  widowhood,  with  the  right  to  use  '*in 
addition  to  the  income,  so  much  of  the  prin- 
cipal as  may  be  necessary"  for  the  support 
of  the  widow  and  children,  and  making  the 
life  tenant  trustee,  is  about  to  violate  or  has 
violated  his  trust,  the  law  furnishes  relief  to 
the  remainderman  by  suit  on  bond  required 
by  Gen.  St.  1902,  §  311,  of  all  trustees,  unless 
excused  by  the  will. 

[See  note  at  end  of  this  case.] 

Trusts  and  Trustees  —  Aooonnting  by 
Trustee  —  Necessity. 

Under  Gen.  St..  1902,  §  383,  every  testamen- 
tary trustee,  unless  excused  hy  the  will  creat- 
ing the  trust,  must  account  annually  to  the 
probate  court. 

Right  to  Object  to  Account. 

On  accounting  by  trustee  under  will,  under 
Gen.  St.  1902,  §  383,  any  party  in  interest 
may  question  items. 

Wills  —  Construction  of  Terms  —  <<Nec- 


» 


Under  will  devising  life  estate  during  wid- 
owhood, with  the  rigiit  to  use  "in  addition 
to  the  income,  so  mucli  of  the  principal  as 
may  be  necessary"  for  the  support  of  the 
widow  and  children  and  making  the  life  ten- 
ant trustee,  the  life  tenant  is  not  the  solo 
judge  of  what  is  necessary  for  support  of  her* 
self  and  children,  so  that  to  warrant  allow- 
ance from  principal^  there  must  be  a  finding 
by  the  court  that  it  is  necessary. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  though  the  widow  resign  as 
trustee,  she  retains  her  discretionary  power 
to  determine  what  was  necessary,  which  can- 
not be  disturbed,  if  such  discretion  is  in  fact 
confined  to  what  is  reasonably  necessary. 

[See  note  at  end  of  this  case.] 

Iiif e  Estates  —  Rights  of  Life  Tenant  — 
Allowance  froni  Corpus  — -  Leave  of 
Court. 

In  such  case,  the  trustee  is  bound  to  pay 
to  the  widow,  on  her  application,  an  amount 
necessary  for  her  reasonable  and  comfortable 
support,  and  need  not  first  secure  order  of 
court  to  do  so. 
Duty  of  Life  Tenant  to  Repair. 

A  life  tenant  is  bound  to  maintain  the  real 
estate  and  buildings  in  a  reasonable  condition, 
and  is  not  entitled  to  be  repaid  from  the  prin- 
cipal for  moneys  spent  on  ordinary  repairs 
of  a  barn. 
Reinbnrscnient  for  ImproTements. 

But  he  is  entitled  to  repayment  for  expense 
of  installing  a  bathroom,  which  would  be  a 
permanent  improvement. 

Allowance  from  Corpus  for  Support  — 
Necessity. 

Where  the  life  tenant,  under  will  entitling 
her  to  so  much  of  principal  as  is  necessary 
lor  her  support,  lived  prudently  and  econom- 
ically, made  necessary  repairs,  improved  the 
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estate,  and  more  than  doubled  the  principal, 
allowance  of  $1,000  from  principal  of  $130,- 
000,  when  she  was  indebted,  ill,  and  in  need 
of  care,  is  held  to  be  reasonable. 

Appeal  from  Superior  Court,  Hartford 
county:     Case,  Judge. 

Accounting  by  Frank  B.  Frisbie,  trustee 
under  will  of  N.  Albert  Hooker.  Application 
by  trustee  for  authority  to  pay  money  to 
Anna  N.  Hooker,  life  tenant.  Application 
opposed  by  Caroline  Hooker  Goodwin,  re- 
mainderman. From  decree  of  superior  court, 
setting  aside  decree  of  probate  court  denying 
application,  remainderman  appeals.  Af- 
firmed. 

[464]  Mr.  Frisbie,  the  trustee  under  the 
will  of  N.  Albert  Hooker,  filed  his  account 
as  such  trustee  with  the  Court  of  Probate  for 
the  district  of  Berlin,  and  petitioned  the 
court,  at  the  request  of  Mrs.  Anna  N.  Hooker, 
for  authority  to  pay  over  to  her  the  sum  of 
$1,000  out  of  the  principal  fund  of  the  trust 
estate.  The  court  denied  the  petition,  and 
Mrs.  Hooker  took  her  appeal  from  the  decree 
of  denial. 

Upon  the  trial  it  appeared  that  Mr.  Hook- 
er left  a  will,  which  was  duly  probated,  and 
left  surviving  him  his  widow,  the  plaintiff, 
a  son  Henry,  and  a  daughter  Caroline,  the 
defendant 

The  will  of  Mr.  Hooker,  in  clause  two,  pro- 
vided as  follows:  "I  give  and  bequeath  to 
my  wife  Anna  N.  [465]  Hooker  the  use  in- 
come and  improvement  of  all  the  rest,  resi- 
due and  remainder  of  my  estate,  including 
real,  personal  and  mixed,  so  long  as  she  re- 
mains my  widow.  If  the  income  above  given, 
shall  not  be  sufficient,  during  the  time  afore- 
said, for  the  support  of  herself  and  my  chil- 
dren, then  she  may  use,  In  addition  to  the 
income,  so  much  of  the  principal  of  said  es- 
tate, as  may  be  necessary  for  that  purpose." 
In  case  of  remarriage,  the  wife  was  given 
the  use  of  one  third,  with  remainder  over 
to  his  children,  and  the  other  two  thirds  were 
given  to  his  children.  In  case  the  wife  should 
not  remarry,  all  that  remained  of  the  estate 
was  given   to  his   children. 

Upon  the  settlement  of  the  estate  there 
was  set  out  to  Mrs.  Hooker  as  life  tenant 
property  of  the  appraised  value  of  $35,996. 

Mrs.  Hooker  qualified  as  trustee  and  acted 
as  such  up  to  April  14th,  1914,  when  she 
resigned,  and  Mr.  Frisbie  was  appointed  and 
qualified  as  such  trustee. 

Mr.  Frisbie  filed  his  account  May  let,  1015, 
and  at  the  request  of  Mrs.  Hooker  petitioned 
the  Court  of  Probate  for  authority  to  pay 
to  her  $1,000  because  the  income  had  not 
been  sufficient  for  her  comfortable  mainte- 
nance and  support.  Mrs.  Hooker  has  never 
remarried. 


The  personal  estate'  hadi>een  increased  by 
reason  of  the  care,  skill  and  self-denial  of 
Mrs.  Hooker,  from  $26,200  to  over  $130,000. 

In  his  lifetime  Mr.  Hooker  had  a  yearly 
income  of  nearly  $8,000,  and  maintained  a 
summer  home  in  Berlin,  with  two  servants, 
and  horses,  carriages  and  a  coachman,  and 
in  the  winter  occupied  comfortable  apartments 
in  New  Haven  in  a  boarding-house. 

Since  his  death,  Mrs.  Hooker  has  lived  in 
the  winter  in  one  room  on  the  fourth  floor  of 
this  boarding-house,  and  in  the  summer  in 
the  Berlin  home,  keeping  one  [466]  servant 
and  no  horses.  In  the  summer  her  expenses 
have  averaged  $200,  and  in  the  winter  $150, 
a  month.  Mrs.  Hooker  has  no  other  income 
excefit  $200  a  year.  She  is  in  her  sixty-third 
year,  her  health  is  impaired,  and  she  is  un- 
der large  expense  on  account  of- medical  ad- 
vice. The  doctors  have  advised  a  change  of 
climate,  and  that  she  do  not  go  up  and  down 
stairs. 

Mrs.  Hooker,  instead  of  selling  the  stocks^ 
retained  them,  and  by  living  prudently  paid 
the  expenses  of  the  estate  and  its  debts  out 
of  the  income. 

During  the  year  preceding  May  1st,  1915,. 
Mrs.  Hooker  was  obliged  to  expend  $800  for 
repairs  on  the  barn,  which  expenditures  were 
for  the  sole  benefit  of  the  remainder  interests 
of  the  estate. 

Mrs.  Hooker  desires  said  $1,000,  to  use  in 
putting  in  a  bathroom  in  the  house  and  in 
otherwise  improving  it  so  that  she  may  make 
it  her  home  for  the  entire  year,  and  also  to 
partially  repay  her  for  the  $800  expended 
upon  the  barn. 

The  income  of  the  estate  for  the  year  pre- 
ceding May  Ist,  1915,  was  $2,407.79,  and  for 
the  following  year  $2,892.46.  The  estate 
pays  Mr.  Frisbie  $200  a  year  for  his  serv- 
ices, and  has  paid  $500  for  a  surety  bond, 
and  $100  for  legal  expenses.  Mrs.  Hooker 
has  at  present  unpaid  a  board  bill  of  $500 
and  doctor's  and  other  bills  amounting  to 
$350. 

The  court  found  that  the  application  for 
$1,000  was  made  in  good  faith  and  is  a 
reasonable  request  in  view  of  all  the  circum- 
stances. 

Samuel  A.  Herman  for  appellant. 
Albert   H,   Barclay   for   appellee. 

Whbeleb,  J. — These  provisions  of  the  will 
gave  to  Mrs.  Hooker  as  life  tenant,  while  she 
remained  the  [467]  widow  of  the  testator, 
the  entire  income  of  this  trust  estate,  to- 
gether with  the  right  to  use  "in  addition  to 
the  income,  so  much  of  the  principal  of  said 
estate,  as  may  be  necessary  for  that  purpose." 
She,  by  appointment  of  the  Court  of  Probate, 
became  the  trustee  of  this  life  estate,  and 
upon  her  resignation  and  the  appointment 
and  qualification  of  Mr.  Frisbie  he  entered 
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upon  his  duties  as  trustee  possessed  of  all 
the  powers  devolved  by  the  will  upon  Mrs. 
Hooker  as  such  trustee. 

The  testator  anticipated  that  there  would 
be  a  remainder  interest  upon  the  decease  or 
remarriage  of  his  wife,  and  this  he  left  to 
Ms  children. 

He  placed  a  limitation  or  restriction  upon 
her  right  to  use  the  principal,  and  that  was 
that  such  use  must  be  necessary  for  the  sup- 
port of  herself  and  children.  The  term  '•'neces- 
sary/' in  a  connection  such  as  this  is  a  varia- 
ble one,  and  restricted  or  enlarged  by  the  sur- 
rounding circumstances.  Applied  to  Mrs. 
Hooker,  it  meant  all  reasonable  necessaries 
suitable  to  her  situation  and  station  in  life, 
having  especial  reference  to  the  fact  that  she 
would  be  the  widow  of  Mr.  Hooker. 

Concerning  the  provision  of  a  will,  "Should 
it  be  necessary  for  their  personal  comfort 
to  use  any  portion  of  said  property,"  etc., 
we  said:  "The  right  to  resort  to  the  prin- 
cipal was  founded  on  necessity  and  restricted 
by  necessity,"  and  meant,  "as  in  the  case 
of  the  obligation  of  a  husband  to  |urnish 
necessaries  for  his  wife."  Peckham  v.  Lego» 
57  Conn.  663-556,  19  Atl.  392,  14  Am.  St. 
Hep.  130,  7  L.R.A.  419.  In  Hull  v.  Culver, 
34  Conn.  403,  406,  where  a  wife  gave  her 
husband  a  power  of  disposal  "if  he  should 
want  for  his  support  to  sell  any  part  or  the 
whole  for  his  maintenance,"  we  held  that 
"the  sale  is  to  be  proportioned  to  the  extent 
of  the  necessity."  In  Little  v.  Geer,  69  Conn. 
411,  415,  37  Atl.  1056,  the  codicil  gave  to  a 
wife  "the  privilege  of  using  as  much  of  the 
principal  as  she  may  desire  for  her  comfort 
and  maintenance,"  and  the  will  [468]  gave 
the  executors  power  to  sell  the  estate  and 
use  the  avails  for  the  proper  and  comfortable 
maintenance  and  support  of  the  wife  in  case 
the  income  "be  insufficient  for  her  comforta- 
ble and  proper  maintenance."  We  held  that 
"the  widow  is  confined  to  what  she  may  re- 
quire *for  her  comfortable  and  proper  main- 
tenance and  support."  In  Russell  v.  Hartley, 
83  Conn.  655,  78  Atl.  320,  the  will  provided: 
''And  if  in  the  judgment  of  said  trustee  she 
shall  need  more  than  the  income  thereof, 
then  I  authorize  ray  said  trustee  to  pay  over 
to  her  from  time  to  time  such  portion  of  the 
principal  of  said  trust  as  he  may  deem  neces- 
sary for  her  comfortable  support."  We  held 
that  the  trustee's  "authority  to  pay  over  the 
principal  is  limited  by  the  purpose  named, 
viz. :  *for  her  comfortable  support.' "  We 
further  held  that  the  widow  might  in  her  dis- 
cretion appropriate  so  much  of  the  income 
as  was  "reasonable  for  her  support  as  stated 
in  the  will."  And  we  had  previously  de- 
termined that  reasonable  support  under  those 
circumstances  meant  a  maintenance  in  a  man- 
ner suitable  to  her  station  and  condition 
of  life  under  the  circumstances   and  situa- 


tion presented  in  each  case.  We  distin 
guished,  in  Reed  v.  Reed,  80  Conn.  401,  400 

68  Atl.  849,  that  case  from   Little  v.  Geer 

69  Conn.  411,  416,  37  Atl.  1056,  and  held  tlfat 
in  the  first  case  there  was  nothing  in  the 
will  "to  indicate  an  intention  to  limit  the 
honest  discretion  of  the  widow  in  taking  from 
the  principal  whatever  she  might  think  nec- 
essary for  her  comfortable  support,  or  tc 
evince  solicitude  that  something  should  be 
left  for  his  collateral  relatives,"  while  in  the 
latter  case  the  contrary  appeared. 

So  long  as  Mrs.  Hooker,  as.  the  life  ten 
ant,  exercised  a  discretion  within  the  la\v 
and  confined  her  demand  upon  the  principal 
to  so  much  as  might  be  necessary  for  tbr 
bupport  of  herself  and  her  children,  her  dis- 
cretion could  not  be  interfered  with.  This 
discretion  the  testator  [469]  gave  her  as  the 
life  tenant,  and  that  disposition  of  the  es 
tate  which  he  made  will  be  the  guide  for  the 
trustee,  and  for  the  court,  when  called  upon 
to  advise  the  trustee,  or  to  pass  upon  hit- 
administration  of  the  trust.  And  when  Mrs 
Hooker  resigned  as  such  trustee,  her  suces 
sor  assumed  the  trust  charged  with  the  same 
duties  and  vested  with  the  same  power  anc 
discretion  as  his  predecessor  in  the  trust. 

When  a  trustee  vested  with  a  discretion 
of  this  character  is  about  to  violate  his  trust 
or  has  already  done  so,  the  law  furnisher 
relief  to  the  i^emainder  interest.  The  trustee 
is,  unless  the  will  otherwise  provides,  undei 
bonds  (General.  Statutes,  §  311)  "to  wafeh 
and  properly  keep  such  estate  to  be  deliverec 
to  the  person  entitled  to  receive  it  on  the  de 
termination  of  the  life  estate  therein." 

The  trustee  of  Mr.  Hooker  is  bound  te 
account  annually  to  the  Court  of  Probate  foi 
his  trust.  So  must  every  testamentary  trus 
tee  unless  excused  by  the  will  creating  th< 
trust.  General  Statutes,  §  .383.  At  the  ac 
counting,  parties  in  interest  may  questioi 
any  item  of  the  account  and  the  court  mus' 
determine  which  payments  from  the  princi 
pal,  if  any,  shall  be  allowed,  and  which  dis 
allowed;  and  its  decision  must  conform  t< 
the  rule  long  since  adopted  by  us  as  to  whai 
will  be  necessary  support  for  the  widow  anc 
her  children  in  the  light  of  the  circumstance* 
present.  We  pointed  out  another  remedy  fo: 
the  remainderman  in  Little  v.  Geer,  69  Conn 
411,  415,  37  Atl.  1056:  "So  long,"  saic 
Andrews,  C.  J.,  "as  the  widow  conducts  rea 
sonably  and  in  good  faith,  the  amount  sh( 
may  appropriate  for  her  own  support  mus 
be  left  to  her  own  discretion  If,  however 
she  should  indulge  in  wastefulness,  or  sliouh 
seek  to  appropriate  to  her  own  use  more  o 
the  estate  than  is  reasonable  for  her  suppor 
as  stated  in  the  will,  then  she  may  be  re 
strained  by  a  court  of  equity  [470]  on  th 
complaint  of  any  of  the  remaindermen.' 
Russell  v.  Hartley,  83  Conn.  655,  78  Atl.  32(1 
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It  follows  from  what  has  been  said  that 
the  conclusion  of  the  trial  court,  that  Mrs. 
Hqoker  is  the  sole  judge  of  what  is  a  suffi- 
cient support  for  herself  and  children,  and  its 
holding  that  the  existence  of  a  finding  of 
necessity  to  authorize  the  use  of  any  of  'the 
principal  for  the  life  tenant's  support  was 
not  required  by  the  will,  were  erroneous. 
But  that  the  conclusion  of  the  trial  court 
that  so  long  as  Mrs.  Hooker  exercises  a  sound 
and  honest  discretion  in  her  demand  upon 
the  principal  for  the  support  of  herself  and 
children  the  court  could  not  deprive  her  of 
that  discretionary  power,  was  correct,  if  the 
support  was  con^ned  to  that  which  was  rea- 
sonably necessary  for  her  station  and  condi- 
tion of  life.  So  too,  the  court  was  correct 
in  ruling  that  Mrs.  Hooker  retained  her  dis- 
cretionary power  after  her  resignation.  And 
it  was  correct  in  determining  that  the  use 
of  the  principal  by  Mrs.  Hooker  was  not  con- 
ditioned upon  proof  that  the  income  was  in- 
sufficient for  her  support. 

The  trustee  of  the  life  estate  was  bound 
to  pay  over  to  Mrs.  Hooker  upon  her  appli- 
cation such  part  of  the  principal  as  was  nec- 
essary to  furnish  her  reasonable  and  con- 
fortable  support.  He  was  not  required  to 
await  an  order  of  court,  otherwise  the  very 
purpose  of  the  testator  might  have  been  de- 
feated and  his  widow  been  deprived  of  the 
continued  support  from  all  of  his  estate  if 
its  use  became  necessary  during  the  pendency 
of  the  court  application. 

The  trustee  took  the  precaution  to  apply 
to  the  court  for  authority  to  comply  with 
Mrs.  Hooker's  request  for  a  payment  of 
$1,000  from  the  principal.  The  Superior 
Court  has,  on  this  appeal  from  the  Court  of 
Probate,  rendered  its  judgment  authorizing 
this  payment;  and  we  are  now  called  upon 
to  determine  whether  such  payment,  or  any 
part  of  it,  was  necessary  for  Mrs.  [471]  Hook- 
er's comfortable  support,  judging  this  by  her 
station  and  condition  in  life. 

The  life  tenant  is  bound  to  maintain  the 
real  estate,  including  the  buildings,  in  a  rea- 
sonable condition.  The  repairs  of  the  barn, 
so  far  as  the  finding  shows,  come  under  this 
head,  that  of  ordinary  repairs,  and  their  cost 
cannot  be  met  by  payment  from  the  princi- 
pal. 

The  bathroom  will  be  a  permanent  addi- 
tion to  the  house,  and  it  would  appear  to 
be  a  reasonable  expense  for  the  trustee  him- 
self to  incur  out  of  the  principal. 

Upon  the  finding,  the  income  from  the  es- 
tate has  not  been  sufficient  for  Mrs.  Hooker's 
support  for  the  past  two  years,  and  she  was 
at  the  time  of  her  application  in  debt  for 
necessaries  to  the  amount  of  $850.  Mrs. 
Hooker  has  not  lived  extravagantly  or  waste- 
fully,  but  prudently  and  with  reasonable 
economy.    She  is  under  medical  care,  and  un- 


der the  circumstances  as  detailed  in  the  find- 
ing we  think  the  trial  court  was  correct  in 
its  conclusion  that  "the  application  of  said 
Anna  N.  Hooker  for  $1,000  from  the  prin- 
cipal fund  of  said  estate  was  made  in  good 
faith  and  is  a  reasonable  request  in  view  of 
all  the  circumstances  and  was  within  her 
discretion  as  lifs  tenant." 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


»» 


Used 


NOTE. 
Meaning  of  Terni  "Necessary 

i]i  Win. 

In  Oeneral, 


The  term  "necessary"  as  used  in  a  will  in 
connection  with  the  authority  given  to  a  life 
tenant  by  the  testator  to  use  so  much  of 
the  corpus  of  the  estate  as  may  be  necessary 
to  support  him,  when  the  income  therefrom 
is  insufficient,  has  generally  been  held  to  mean 
that  which  is  reasonably  necessary  to  main- 
tain the  tenant  in  a  manner  suitable  to  his 
condition  in  life,  habits  and  style  of  living. 
Peckham  v.  Lego,  57  Conn.  553,  19  Atl.  392, 
14  Am.  St.  Rep.  130,  7  L.R.A.  419 ;  McKcnzie 
V.  Ashley,  145  Mass.  677,  16  N.  E.  88 ;  Grif- 
fin V.  Nicholas,  224  Mo.  275,  123  S.  W.  1063; 
Barker  v.  Clark,  72  N.  H.  334,'56  Atl.  747; 
In  re  Van  De  Walker,  79  Misc.  661,  141  N. 
Y.  S.  325;  In  re  Richey,  251  Pa.  St.  324, 
90  Atl.  748;  Parks  v.  American  Home  Mis- 
sionary Soc.  62  Vt.  19,  20  Atl.  107.  And 
see  the  reported  case. 

In  Peckham  v.  Lego,  supra,  it  was  said: 
"What  is  necessary  in  law  does  not  always,, 
nor  often,  mean  a  strict  absolute  necessity. 
It  is  a  relative  term  and  variable  according  to 
circumstances.  It  means  where,  as  in  the 
case  of  the  obligation  of  a  husband  to  fur- 
nish necessaries  for  his  wife,  what  is  needed 
in  reference  to  the  situation  and  condition 
in  life." 

In  McKenzie  v.  Ashley,  145  Mass.  577,  15 
N.  E.  88,  an  executor  brought  a  bill  in  equity 
for  instructions  as  to  the  proper  execution  of 
the  provisions  of  the  will.  One  of  the  clauses 
of  the  will  was  as  follows:  "To  my  beloved 
wife,  Mariah,  I  further  give  Jind  bequeath  the 
use  of  all  the  rest  and  residue  of  my  estate 
during  her  natural  life;  but,  should  the  use 
of  my  estate  not  be  sufficient  to  give  her  a 
good  and  comfortable  support,  then  it  is  my 
will  that  she  use  so  much  of  the  principal  as 
shall  be  necessary  to  give  her  a  good  and 
comfortable  living  during  her  lifetime;  this 
in  lieu  of  dower,  subject,  however,  to  the  pay- 
ment of  my  just  debts  and  funeral  expenses. 
It  appeared  that  some  years  previously 
$2,500  had  been  drawn  from  the  principal 
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and  given  to  the  widow  for  her  support  to 
which  she  had  added  a  certain  sum  of  money 
and  bought  a  house  to  live  in.  This  sum  had 
not  been  exhausted  in  her  support.  The  court 
held  that  the  purchase  of  the  house  was 
reasonably  necessary,  saying:  "The  house 
which  she  bought  was  of  the  same  class  that 
she  had  previously  lived  in  with  her  husband, 
and  would  rent  for  $15  or  $16  per  month. 
She  was  well  advanced  in  vears,  and  had  al- 
ways  been  accustomed  to  living  in  a  house  of 
her  own.  When  the  payment  of  $2,500  was 
made,  the  income  of  the  fund  was  sufficient 
for  her  support,  and  continued  to  be  for 
some  years  afterward.  This  payment  was 
accounted  for  and  allowed  in  the  probate 
court,  withh  full  knowledge,  on  the  part  of 
those  interested,  of  the  use  to  which  it  was 
put,  and  it  has  apparently  never  been  ob- 
jected to.  Indeed,  Joseph  B.  Hascall,  who, 
as  residuary  legatee,  was  the  only  person  in; 
terested  against  it, — except  in  the  remote 
contingency  of  the  fund  being  so  far  con- 
sumed as  to  affect  the  legacy  of  $100  to 
Frederic  Alderman, — consented  in  writing  to 
the  payment,  well  knowing  that  the  money 
was  to  be  used  in  the  purchase  of  this  house. 
In  the  light  of  these  facts,  we  cannot  doubt 
that  the  procurement  of  a  house  to  be  used 
as  a  home  for  Mariah  Ashley  was  reasonably 
necessary,  and  that  the  cost  of  it  was  proper- 
ly chargeable  to  the  fund  for  her  support." 

In  Barker  v.  Clark,  72  N.  H.  334,  56  Atl. 
747,  a  bill  in  equity  to  set  aside  a  deed  of 
real  estate,  it  appeared  that  the  property, 
was  conveyed  to  the  defendant  by  the  widow 
of  the  testator  in  pursuance  of  the  following 
provision  contained  in  his  will:  "I  give, 
devise,  and  bequeath  to  my  beloved  wife, 
Sarah  J.  Crooker,  for  and  during  the  terra 
of  her  natural  life,  all  of  my  property  and 
estate,  real,  personal,  and  mixed,  wherever 
found  and  however  situated,  during  the  term 
aforesaid,  my  taid  wife  to  U8e>  and  expend 
what  may  be  necessary  for  her  maintenance 
and  support'  during  said  term."  The  court 
held  that  the  sale  of  the  land  was  necessary, 
saying:  "The  will  not  only  gave  Sarah  J, 
Crooker  a  life  estate  in  the  property  in  ques- 
tion, but  it  also,  in  language  sufficiently 
clear,  empowered  her  to  dispose  of  the  same 
for  her  maintenance  and  support  when  such 
course  should  become  necessary.  Burleigh  v. 
Clough,  52  N.  H.  267.  The  superior  court 
has  found  that  at  the  time  the  land  was  sold 
by  Mrs.  Crooker  it  was  necessary  for  her  sup- 
port and  maintenance  to  sell  it,  that  all  the 
proceeds  of  the  sale  were  applied  to  her  sup- 
port and  maintenance  during  her  lifetime, 
X  that  the  sale  was  made  in  good  faith,  and 
that  the  land  brought  all  it  was  worth. 
Tliese  facts  bring  the  deed  clearly  within 
the  power  given  by  the  will." 

In  the  case  of  In  re  Van  De  Walker,  79 
Misc.  661,  141  N.  T.  S.  325,  proceedings  were 


brought  for  the  settlement  of  an  administra- 
tor's account  which  showed  the  proceeds  of 
certain  real  estate  sold  under  a  power  of 
sale  conta'ined  in  the  will  and  a  charge  for 
expenses  for  the  burial  of  the  testator's  wife. 
Under  a  clause  in  the  will  which  provided 
that  the  wife  might  use  their  entire  joint 
accumulations,  if  necessary,  for  her  support, 
it  was  held  that  the  expenses  for  her  funer- 
al should  be  paid  from  the  principal  of  her 
husband's  estate  it  being  necessary  owing  to 
the  fact  that  she  left  no  property  of  her  own. 
The  court  said:  "The  testator  made  his  will 
December  26,  1886,  and  died  March  19,  1886, 
and  letters  testamentary  were  issued  May 
17,  1886,  to  the  widow  and  Thomas  E.  Wa- 
ters. The  testator  lived  less  than  a  year 
after  his  will  was  made.  He  knew  his  wife's 
financial  condition.  She  was  trusted  by  him 
as  he  made  her  one  of  his  executors.  He 
intended  that  the  companion  of  his  bosom, 
and  the  one  who  had  helped  to  tote  the  weary 
load  of  life  in  double  harness,  should  not 
want,  for  he  provided  that  she  might  use 
their  entire  joint  accumulations  if  necessary 
*for  her  support.'  Frugal,  she  transmitted 
the  corpus  of  the  estate,  about  $3,000,  to 
children,  two  of  whom  have  such  a  monetary 
thirst  that  they  ask  this  court  to  direct  that 
the  administrator,  etc.,  also  a  son  and  lega- 
tee, bear  the  expense  of  his  mother's  burial 
personally,  as  will  be  the  case  if  this  item 
of  his  account  is  not  allowed.  In  the  ab- 
sence of  proof,  on  what  theory  should  one 
son  bear  the  burden  personally,  and  another 
son  and  daughter  escape?  At  times  it  is 
mighty  hard  to  follow  the  ajntics  of  the  in- 
tellect when  on  a  dollar  scent.  If  the  will 
restricted  the  widow  to  the  net  income  I 
would  feel  constrained  to  hold  that  the  rep- 
resentative was  without  authority  to  bury 
her  out  of  the  corpus  of  the  estate.  In 
Zapp  V.  Miller,  3  Dem.  266,  the  headnote 
reads:  *When  a  will  gave  to  testator's  wid- 
ow the  income  of  all  of  his  estate,  "after 
deducting  taxes,  assessments,  interest  on 
mortgages,  if  anig,  and  other  charges  and 
expenses,  for  and  during  her  natural  life : "— - 
Held,  under  the  doctrine  of  ejusdem  generis,, 
that  disbursements  for  funeral  expenses,, 
transportation  of  decedent's  remains,  and 
services  of  his  attending  physician,  were 
chargeable  to  the  corpus  of  the  estate,  and 
not  to  income.'  The  account  filed,  and  as 
modified  by  this  decision,  shows  an  estate  of 
$2,644.34,  subject  to  conunissions  and  ex- 
pense of  this  accounting.  If  the  testator 
realized  that  some  of  the  contents  of  his  gall 
bag  had  dripped  into  any  of  his  descendants, 
he  probably  would  have  left  less  crystallized 
sweat  to  them  to  quarrel  over  and  wonlvl 
have  taken  care  of  the  future  burial  of  his 
wife  in  specific  terms,  rather  than  to  chance 
it  to  strangers,  or  to  charity,  as  two  of  his 
children  wish,  but  not  as  all  of  them  wish. 
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be  it  said  to  their  credit,  though  the  latter, 
likely,  would  spurn  praise  for  the  perform- 
ance of  so  sacred  a  duty.  The  position 
too  often  taken  by  children,  in  regard  to 
wills  of  parents,  almost  persuades  men  to 
bachelorhood.  I  find  no  law  that  covers  the 
question  here  involved  and  think  that  some 
ought  to  be  made.  I  therefore  hold  and 
decide  that  where  a  husband  dies,  knowingly 
leaving  an  indigent  widow,  and  a  will  by  the 
provisions  of  which  he  gives  the  life  use  of 
all  of  his  property  to  the  widow  and  pro* 
vides:  'If  at  any  time  the  income  of  same 
is  insufficient  for  her  support,  then  she  is  to 
have  as  much  of  the  principal,  each  year,  as 
is  necessary  for  her  maintenance,  including 
the  income,  as  aforesaid,'  it  was  his  inten- 
tion  that  her  reasonable  burial  expenses 
should  be  paid  by  his  representative  out  of 
his  estate,  and  the  administrator  herein  is 
credited  with  the  amount  of  the  same.  Chil- 
dren are  occasionally  found  whose  sense  of 
parental  duty  is  consumed  in  the  burning 
fire  of  avarice,  but  courts  are  rarely  so  con- 
stituted as  to  countenance  the  burial  at  pub- 
lic expense  of  the  penniless  widow  of  a  tes- 
tator who  left  abundant  means  for  her  inter* 
ment.'* 

In  Parks  v.  American  Home  Missionary 
Soc.  62  Vt.  19,  20  Atl.  107,  there  was  in- 
volved  the  construction  of  a  will,  one  of  the 
•clauses  of  which  read  as  follows:  "'I  give, 
<levise  and  bequeath  the  use  of  all  my  estate 
of  every  kind  to  my  wife,  Elvira  D.  Parks, 
for  and  during  her  natural  life,  and  so  much 
of  the  principal  as  she  may  see  fit  to  use  for 
her  necessary  .and  comfortable  support.' " 
The  court  held  that  the  widow  had  the  power 
to  dispose  of  so  much  of  the  principal  as 
was  necessary  for  her  comfortable  support, 
and  that  what  was  necessary  depended  on 
her  circumstances,  station  in  life,  etc.,  say- 
ing: *'She  may  use  so  much  of  the  principal 
as  she  sees  fit  to  for  her  necessary  and  com« 
fortable  support,  and  for  charitable  and  benev- 
olent purposes,  and  contributions  for  wor- 
thy objects,  in  her  own  discretion.  She  is 
given  unlimited  discretion  within  the  limits 
designated.  So  long  as  she  devotes  it  to  any 
purpose  contributing  to  her  necessary  and 
comfortable  support,  she  is  to  be  her  own 
judge  as  to  the  fitness  of  the  particular  ob- 
ject to  which  she  devotes  it;  and  so  in  re- 
gard to  charitable  and  benevolent  or  other 
worthy  objects.  But  she  must  not  transcend 
these  bonds.  If  she  proposes  to  devote  any 
part  of  the  principal  to  support,  it  must  be^ 
'necessary  and  comfortable  support,'  and  that 
with  view  to  all  her  circumstances,  station 
in  life,  etc.;  and  it  is  manifest  that  so  long 
as  the  income,  which  is  hers  absolutely,  suf- 
fices for  this  purpose,  the  necessity  contem- 
plated by  the  testator  will  not  have  arisen. 
It  is  impossible  for  us  to  construe  this  pro- 


vision with  greater  definiteness  ^until  a  case 
arises  under  it  by  reason  of  some  attempted 
application  of  the  fund." 

In  the  case  of  In  re  Richey,  251  Pa.  St. 
324,  96  Atl.  748,  it  appeared  that  the  tes- 
tator devised  to  his  wife  all  his  property  dur- 
ing her  life  and  appointed  her  executrix  with 
authority  to  sell  his  real  -estate,  giving  her 
the  interest  on  the  purchase  money  for  life 
and  so  much  of  the  principal  as  she  might 
«  find  necessary  foif  her  comfortable  mainte- 
nance and  support.  The  court  held  that  what 
was  necessary  depended  on  her  condition  in 
life,  style  and  manner  of  living,  etc.,  saying: 
"The  principal  controversy  at  bar  concerns 
a  comprehensive  claim  by  the  accountant  to 
cover  money  extended  by  his  decedent  in  her 
lifetime  for  maintenance  and  support.  He 
placed  a  general  item  in  the  account,  embrac- 
ing living  expenses,  doctors'  bills,  medicine^, 
help  in  house,  washing,  and  other  expenses 
of  like  character,  without  any  particulariza- 
tion,  amounting  to  $2,695.07,  which  was  sub- 
sequently raised  to  $3,163.82,  by  adding 
thereto  the  amount  of  surcharge  of  $468.75, 
as  previously  stated;  this  total  credit 
$3,163.82  was  allowed,  and  is  complained  of 
on  the  present  appeal.  It  appears  that  none 
of  the  items  included  in  the  account  as 
stated  covered  Mrs.  Hichey's  personal  living 
expenses,  excepting  the  $3,163.82  in  question. 
In  other  words,  so  far  as  the  account  shows, 
during  the  thirty-seven  years  between  the 
death  of  Mr.  Richey  and  that  of  his  widow, 
,the  only  amounts  expended  by  her  for  main- 
tenance and  support  are  comprehended  in  the 
original  credit  item  of  $2,695.07,  subsequent- 
ly raised  to  $3,163.82.  In  making  up  his 
account,  Mrs.  Richey's  executor  itemized 
wherever  he  had  vouchers.  He  knew  that  he 
had  $1,418.49  cash  on  hand  belonging  to  the 
James  M.  Richey  Estate;  he  added  this 
amount  to  his  vouched  items  of  credit  and 
deducted  the  total  from  the  sum  of  the  debit 
items  charged  on  the  other  side  of  his  ac- 
count, and  thus  arrived  at  what  he  claims 
must  have  been  the  sum  of  Mrs.  Richey*s  ex- 
penditures for  comfortable  maintenance  and 
support.  The  court  below  received  testimony 
to  show  the  position  in  life  occupied  by  Mrs. 
Richey,  the  style  and  manner  in  which  she 
maintained  herself,  her  state  of  health,  etc., 
and  on  this  testimony  the  auditing  judge 
concluded  that  she  must  have  spent  at  least 
the  amount  claimed,  i.  e.  $3,163.82,  in  addi- 
tion to  the  small  income  which  she  received 
from  her  husband's  estate,  for  her  comforta- 
ble maintenance  and  support  during  the  long 
period  of  years  after  Mr.  Richey's  death. 
Although  the  testimony  in  the  case  does  not 
show  exactly  how  much  the  income  from  Mr. 
Richey's  estate  amounted  to,  yet  it  appears 
that  the  rents  and  interest  on  investments 
produced  but  a  comparatively  small  annual 
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sum  for  the  use  of  the  widow.  It  further 
appears  that  Mrs.  Richey  was  constantly  at- 
tended by  two  doctors;  that  one  of  these  doc- 
tors was  dead,  and  the  other's  testimony  was 
not  available,  since  he  had  removed  from  the 
neighborhood.  Under  the  peculiar  circum- 
stances of  this  case,  we  feel  that  the  court 
below  did  the  best  it  could  to  verify  the  ac- 
counts when  the  auditing  judge  received  the 
testimony  to  which  we  have  referred,  and 
this  court  is  not  convinced  of  error  in  the 
conclusion  that  Mrs.  Richey  must  have  spent 
the  amount  allowed,  which,  together  with 
the  income  from  her  husband's  estate,  would 
fall  short  of  $250  a  year  for  her  comfortable 
maintenance  and  support." 

Necessity  to  Be  Determined  by  Bene" 

ficiary. 

Where,  by  the  terms  of  a  will  a  life  tenant 
is  given  the  power  to  use  so  much  of  the 
principal  of  an  estate,  when  the  income 
therefrom  is  insufficient,  as  he  may  deem 
necessary  for  his  comfort  and  support,  it  is 
held  that  the  life  tenant's  judgment  as  to 
what  is  necessary  to  maintain  him  will  not 
be  reviewed  so  long  as  he  exercises  that  judg- 
ment in  good  faith  and  uses  the  principal 
for  the  purpose  of  his  support.  Reed  VI 
Reed,  80  Conn.  401,  68  Atl.  849  j  Burke  v. 
Burke,  259  111.  262,  102  N.  E.  293;  Hall  v. 
Preble,  68  Me.  10;  Sparhawk  v.  Gold- 
thwaite,  225  Mass.  414,  114  N.  E.  718;  Shap- 
leigh  V.  Shapleigh,  69  N.  H.  577,  44  Atl.  107; 
In  re  Weeden,  37  Misc.  716,  76  N.  Y.  S.  050; 
Tunney's  Estate,  24  Pa.  Dist.  599;  Gardner 
V.  Whitford,  23  R.  I.  396,  50  Atl.  642;  Moody 
V.  Tedder,  16  S.  C.  557.  And  see  the  reported 
case. 

In  Hall  V.  Preble,  supra,  a  writ  of  entry 
was  brought  to  recover  land.  The  demand- 
ants claimed  possession  of  the  premises  un- 
der a  will,  the  tenant  claimed  bv  virtue  of 
a  deed  from  the  wife  of  the  testator  who 
became  a  tenant  for  life,  with  power  of  dis- 
posal under  the  will.  The  main  contention 
was  as  to  the  construction  of  the  third  clause 
in  the  will,  which  read  as  follows:  "I  give 
and  bequeath  all  the  residue  and  remainder 
of  my  estate,  both  real  and  personal,  includ- 
ing all  moneys  that  may  be  received  upon 
my  policy  of  insurance  upon  my  life,  unto 
my  beloved  wife,  Annie  E.  Hall,  during  her 
life.    It  is  my  intention  and  desire  that  said 


Hall  shall  immediately  upon  my  decease,  by 
will,  devise  and  direct  that  such  portion  of 
said  estate  as  shall  be  left  at  her  decease, 
be  divided  between  the  survivors  of  my 
brothers  and  sisters  according  to  my  intention 
as  expressed  in  this  will.  I  wish  it  distinct- 
ly understood  that  I  place  no  restriction  up- 
on my  said  wife  in  regard  to  her  use  of  my 
said  estate,  desiring  and  intending  that  she 
shall  use  and  expend  every  dollar  of  the 
same,  if  necessary,  for  her  care,  comfort  and 
support."  The  court  held  that  the  widow 
was  the  sole  judge'  of  the  necessity  of  the 
sale  for  her  comfort  and  support,  and  that 
the  tenant  derived  a  good  title  by  her  deed, 
saying:  ''But  from  a  careful  examination  of 
all  the  provisions  of  the  will  we  are  satisfied 
that  it  was  the  intention  of  the  testator  that 
she  should  take  a  life  estate,  with  full  power 
to  convey  the  fee  at  her  pleasure,  without 
any  restriction  upon  her  use  of  the  same, 
for  her  care,  comfort  or  support.  The  pro- 
visions of  the  will  by  direct  terms  as  well  as 
by  necessary  implication,  give  her  the  full 
power  of  disposal  of  the  whole  of  the  residue- 
and  remainder  of  the  estate,  and  make  her 
the  sole  judge  of  the  necessity  of  the  sale  and 
use  thereof  for  her  care,  comfort  or  support. 
This  construction  gives  to  each  word  and 
clause  of  the  will  its  natural  and  common 
import." 

In  Reed  v.  Reed,  80  Conn.  401.  68  Atl.  849, 
wherein  the  allowance  of  the  account  of  the 
executrix  under  a  will  was  in  dispute,  it 
appeared  that  the  testator  died  childless 
leaving  to  his  widow,  the  executrix,  the  in- 
come from  his  residuary  estate  for  life  with 
the  privilege  of  expending  from  time  to  time 
so  much  of  the  principal  of  the  estate  as 
she  might  find  necessary  for  her  comfortable* 
support  and  maintenance,  with  remainder- 
over.  The  court  held  that  under  the  terms 
of  the  will  the  amount  necessary  for  her  sup- 
port was  left  to  her  judgment,  and  as  long 
as  she  acted  in  good  faith  and  the  principal 
used  by  her  was  for  her  support  and  com- 
fort, her  judgment  as  to  what  was  necessary 
was  superior  to  that  of  any  court,  saying: 
"The  testator  had  no  children.  His  confi- 
dence in  the  judgment  and  integrity  of  his 
wife  was  such  that  he  appointed  her  sole 
executrix  of  his  will,  and  dispensed  with  her 
giving  a  probate  bond,  as  such.  At  the  time 
when  the  will  was  executed  his  only  proper- 
ty from  which  he  could  anticipate  any  ma- 


Annie   £.   Hall,   shall   hold   and  use  to  her  j  terial  income  was  a  large  block  of  the  capital 


benefit,  all  the  property,  both  real  and  per 
Bonal,  owned  by  me  at  the  time  of  my  de- 
cease, during  her  life,  the  same  as  if  abso- 
lutely hers,  and  at  her  death  whatever  may 
be  left,  I  wish  equally  divided  among  the 
survivors  of  my  brothers  and  sisters.  To 
avoid  all  contentions  and  disputes,  it  is  my 
request   and   direction   that    said   Annie    E. 


stock  of  a  manufacturing  company  by  which 
he  was  employed.  For  two  years  it  had  paid 
no  dividends,  and  there  was  then  no  pros- 
pect of  its  paying  any  in  the  near  future, 
although  a  year  or  two  later,  and  three 
months  before  his  death,  his  stock  was  ex- 
changed, upon  a  reorganization,  for  prefcrre<I 
and  guaranteed  stock  -in  a  new  corporation, 
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on  which  dividends  were  reasonably  certain 
to  accrue.     His  wife  had  no  property  of  her 
own,  and  his  first  thought  was  to  secure  her 
comfortable    support.      But    how    was    the 
amount  which  it  might  be  necessary  to  pro- 
vide for  this  purppse  to  be  ascertained?     He 
answered  this  question  by   making  her  the 
judge,  and  her  own  opinion  the  rule  of  deci- 
sion.    She  was  to  receive  whatever  income 
his  residuary  estate  might  produce,  with  the 
privilege  of  taking  also  from  the  principal, 
from   time  to   time,  so   much  more   as   she 
might  find  necessary  for  her  comfortable  sup- 
port and   maintenance.     Had  he  desired  to 
limit  her  right  of  expenditure  to  such  sums 
as  should  be  necessary  for  her  comfortable 
support    and    maintenance,    |i   diflerent    and 
briefer  form   of  expression  would  naturally 
have   been   employed.     By   the  words   used, 
whatever  encroachments  on  the  principal  she 
might  make,  from  time  to  time,  for  use  in 
her  support,  she  could  rightfully  make,  pro- 
vided she,  acting  in  good  faith,  should  be  of 
opinion  that  they  were  necessary  for  her  sup- 
port in  comfort.    She  could  use  the  proceeds 
for  no  other  purpose;  but  if  used  for  what 
«he,  in  good  faith,  deemed  to  be  required  for 
that  purpose,  her  disposition  of  them  could 
not  be  questioned  by  tho^e  interested  in  re- 
mainder.    Lawrence  v.   Beardsley,  74   Conn. 
1,    5,  49  Atl.  190;  Hoxie  v.  Finney,  147  Mass. 
616,   18   N.   E.   693.     The   case   of  Little  v. 
Oeer,  69  Conn.  411,  37  Atl.  1056,  on  which 
the  remainderman  seems  especially  to  rely, 
is    not    inconsistent   with   these   conclusions. 
The  will  there  in  question  gave  the  testator's 
widow  the  use  of  all  his  residuary  property 
during    life   or    widowhood,   and    in   case   it 
should    'be   insuflicient   for    her   comfortable 
and    proper   maintenance   and    support,'   au- 
thorized the  executor  to  sell  any  portion  of 
the  principal  which  he  should  deem  necessary 
and   'use  the  avails  arising  from  such   sale 
for  her  proper  and  comfortable  ^laintenance 
and  support.'     The  testator  left  children,  to 
whom  the  remainder  was  given,  in  specified 
and  unequal  shares,  a  power  of  sale  being 
conferred  in  that  connection  on  the  executor, 
to  enable  him  'the  more  easily  to  divide  and 
distribute  what  shall  remain  of  my  said  es- 
tate on  the  decease  or  marriage  of  my  said 
wife,  and  which  she  shall  not  have  used  dur- 
ing her  life  or  widowhood.'    By  a  codicil,  his 
wife  was  substituted  as  sole  executrix,  'with- 
out her  giving  bonds,'    and  given  'the  privi- 
lege of  using  as   much   of  the  principal   as 
she  may  desire  for  her  comfort  and  mainte- 
nance with  full  power  and  authority  to  sell 
and   legally   convey   any   of  my   estate   both 
real  and  personal  as  she  may  see  fit,  and  to 
freely  use  the  avails  thereof  as  long  as  she 
remains    my    widow.*      Under    the    circum- 
stances of  that  case,  we  held  that  the  testa- 
tor evidently  expected  that  there  would  be 


something  left  after  the  death  or  remarriage 
of  his  widow,  and  intended  that  his  children 
should  take  something  from  his  estate;  that 
the  widow  did  not  acquire  an  absolute  in- 
terest in  the  residuary  estate;  that  so  long 
as  she  should  conduct  reasonably  and  in  good 
faith,  the  amoimt  which  she  might  appropri- 
ate for  her  own  support  must  be  left  to  her 
own  discretion;  but  that  if  she  should  in- 
dulge in  wastefulness,  or  should  seek  to  ap- 
propriate more  of  the  estate  than  was  rea- 
sonable for  her  'support,  she  might  be  re- 
strained by  injunction.  The  codicil  and  will 
were  thus  read  as  together  constituting  one 
scheme  of  disposition,  and  the  intent  to  re- 
serve something  for  the  testator's  children, 
upon  either  the  widow's  remarriage  or  death, 
was  given  due  effect.  In  the  will  now  before 
us,  the  testator  was  childless,  and  in  no  part 
of  it  is  there  anything  to  indicate  an  inten- 
tion to  limit  the  honest  discretion  of  the 
widow  in  taking  from  the  principal  what- 
ever she  might  think  necessary  for  her  com- 
fortable support,  or  to  evince  solicitude  that 
something  should  be  left  for  his  collateral 
relatives.  The  finding  does  not  disclose  any- 
thing amounting  to  bad  faith  on  the  part  of 
Mrs.  Reed.  She  has  been  extravagant  and 
wasteful.  She  has  expended  an  unreasonable 
amount  in  her  support  and  maintenance.  But 
so  far  as  it  was  expended  for  that  purpose, 
to  procure  what  she  herself  deemed  to  be 
necessary  for  her  comfortable  support,  her 
acts  were  warranted  by  the  privilege  which 
the  testator  gave  her,  in  making  her  judg- 
ment regarding  their  necessity  superior  to 
that  of  any  court." 

In  Burke  v.  Burke,  259  111.  262,  102  N.  K. 
293,  proceedings  were  brought  for  the  con- 
struction of  a  will,  which  contained  a  provi- 
sion that  in  case  the  widow  of  the  testator 
at  any  time  should  deem  it  necessary  to  sell 
any  of  the  real  estate  to  supply  herself  with 
tiie  comforts  and  necessities  of  life  she  should 
have  the  authority  to  make  the  sale  and  to 
convey  the  property  so  sold  as  her  own.  The 
court  held  that  the  widow's  power  of  disposi- 
tion was  not  unlimited  but  was  to  be  exer- 
cised only  in  case  she  should  deem  it  neces- 
sary in  order  to  supply  herself  with  the 
comforts  and  necessities  of  life,  saying  that 
a  court  of  equity  would  restrain  any  exercise 
of  the  power  of  alienation  without  reference 
to  the  condition  imposed. 

In  Shapleigh  v.  Shapleigh,  69  N.  H.  577, 
44  Atl.  107,  a  bill  in  equity  for  the  construc- 
tion of  a  will,  it  appeared  that  one  of  the 
clauses  read  aa  follows:  "All  the  rest,  resi- 
due, and  remainder  of  my  estate,  real,  per- 
sonal, and  mixed,  wherever  found  and  how- 
ever situate,  I  give,  bequeath,  and  devise  to 
my  mother,  Sarah  A.  Shapleigh,  for  and  dur- 
ing her  natural  life,  if  she  shall  survive  me, 
with  the  right  and  power  to  dispose  of  all 
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and  every  portion  thereof  in  her  lifetime,  if 
she  shall  find  the  same  necessary  to  her  com- 
fortable support  and   maintenance,   or   shall 
desire  so  to  do;  hereby  granting  to  the  said 
Sarah  A.  Shapleigh  the  right  to  sell  and  con- 
vey, by  absolute  deed,  any  and  all  of  my  said 
estate,   without   license   or   orders   from   the 
probate  court,  and  the  right  to  manage  the 
same  as  if  this  gift  were  entirely  absolute, 
and  the  right  to  spend  the  whole  income  of 
the  same  and  the  principal,  if  she  finds  it 
necessary  to  do  so  for  her  comfort,  or  desires 
so  to  do.     My  will  and  wish  being  that  she 
shall  fully  use.  have,  ^nd  enjoy  said  estate 
as  if  it  were  lu^r  own  absolutely  during  her 
lifetime."     The   court  held   that  the  benefi- 
ciary   might   dispose   of   the   estate    as    she 
wished  in  order  to  provide  for  her  comfort 
«o  long  as  she  acted  in  good  faith  and  not 
for  the  mere  purpose  of  preventing  it  from 
^oing  to  the  remainderman,  saying:   "What 
interest  in,  and  power  ov  r.  Richard's  estate 
did  the  plaintiff  acquire  by  the  tenth  clause 
of  Richard's  will?    An  analysis  of  the  clause 
may  aid  in  its  construction.     It  contains  in 
the  first  place  a  devise  of  the  residue  of  the 
testator's  estate  to  the  plaintiff  for  and  dur- 
ing her  natural  life.    It  then  confers  on  the 
plaintiff  'power  to  dispose  of  all  and  every 
portion  thereof  in  her  lifetime,  if  she  shall 
lind  the  same  necessary  to  her  comfortable 
support  and  maintenance,  or  shall  desire  so 
to    do.'      Then,    as    if    this    provision    was 
thought   not    to    be    sufficiently    explicit,    it 
grants  the  plaintiff  three  rights  specifically: 
( 1 )   The  right  to  sell  and  convey  any  or  all 
•of  the  estate  without  license  from  the  pro- 
hate  court;      (2)   the  right  to  manage  the 
«state  as  if  the, devise  'were  entirely  abso- 
lute;' and   (3)   the  right  to  spend  the  whole 
income  of  the  same  and  the  principal,  if  she 
finds  it  necessary  to  do  so  for  her  comfort, 
or  desires  to  do  so.    Finally,  as  if  to  remove 
■all  possibility  of  doubt  in  respect  to  the  na- 
ture and  extent  of  the  interest  and  power 
granted,  it  contains  the  following:   *My  will 
and  wish  being  that  she  shall  fully  use,  have, 
and  enjoy  said  estate  as  if  it  were  her  own 
absolutely  during  her  lifetime.'     The  estate 
thus  devised  is,  by  express  terms,  an  estate 
for  life;  but  powers  are  annexed  to  it  which 
prcatly  increase  its  usefulness,  although  they 
do   not    enlarge    it    to    a   fee.      Burleigh   v. 
Clough,  52  N,  H.  267;  Kimball  v.  New  Hamp- 
shire Bible  Soc.  65  N.  H.  139,  161, 162;  Lang- 
ley  V.  Farmington,  66  N.  H.  431,  432.     The 
-question  to  be  answered  relates  principally 
to  the  extent  of  the  plaintiff's  power  to  use 
the  property  devised.     Is  this  power  limited 
to   providing  for   her   reationable   necessities, 
or  may  it  be  exercised  to  gratify  her  desires? 
This    question    is   answered    by   the   express 
^ant  of  'the  right  to  spend  the  whole  in- 
come of  the  same  [residue]  and  the  princi- 


pal, if  she  finds  it  necessary  to  do  so  for 
her  comfort,  or  desires  so  to  do.'  Besides 
this  provision,  there  are  other  provisions 
that  tend  very  strongly  to  show  the  same  in- 
tention. As  has  been  seen  from  foregoing 
analysis,  there  is  a  prior  provision  express- 
ing this  intent,  but  with  less  certainty.  The 
testator's  final  expression  of  his  'will  and 
wish'  that  the  plaintiff  'shall  fully  use,  have, 
and  enjoy  said  estate  as  if  it  were  her  own 
absolutely  during  her  lifetime'  is  unambigu- 
ous and  emphatic  to  the  same  effect.  The 
words  'during^  her  lifetime'  were  evidently 
intended  to  limit  the « duration  of  her  enjoy- 
ment of  the  estate  and  powers.  They  may 
be  transposed  without  affecting  the  sense,  so 
that  the  sentence  will  read,  'My  will  and 
wish  being  that  she  shall  fully  use,  have, 
and  enjoy  said  estate  during  her  lifetime 
as  if  it  were  her  own  absolutely.'  The  be- 
quest of  Olivet  College,  in  the  ninth  clause 
of  the  will,  was  made  subject  to  a  condition 
placed  in  the  control  of  the  plaintiff.  If, 
in  her  judgment,  the  condition  of  the  testa- 
tor's estate  did  not  warrant  the  bequest,  it 
was  to  be  void.  The  devise  over  after  the 
termination  of  the  life  estate  was  not  of  the 
same  property  that  was  given  to  the  plain- 
tiff for  life,  but  only  of  what  remained  of 
that  property  at  her  decease,  'whether  of 
principal  or  of  accrued  income,  in  whatever 
form  the  same  may  be.'  The  provision  that 
the  plaintiff  should  not  be  required  to  give 
a  bond  for  the  faithful  performance  of  her 
duty  as  executrix,  or  return  an  inventory  of 
the  estate,  or  render  an  account  of  her  ad- 
ministration, is  weighty  evidence  on  this 
point.  There  is  no  conflict  in  the  evidence. 
It  all  tends  to  prove  an  intent  that  the  plain- 
tiff should  have  power  to  use  the  property 
during  life  as  she  desired,  or  'as  if  it  were 
her  own  absolutely.'  If  she  desires  to  live 
in  a  more  expensive  style  than  she  has  lived 
in  the  past,  or  to  travel,  or  to  make  charita- 
ble gifts,  or  to  do  any  other  thing  within 
the  bounds  of  good  faith,  she  has  power  to 
use  for  the  purpose  the  property  bequeathed 
to  her.  Of  course  she  must  act  in  these  mat- 
ters in  good  faith,  and  not  squander  the  es- 
tate for  the  mere  purpose  of  preventing  it 
from  going  to  the  remainderman.  The  pow- 
er is  not  sufficiently  extensive  to  allow  her 
to  dispose  of  the  property  by  will.  It  is 
only  to  be  exercised  during  the  active  en- 
joyment of  the  life  estate  and  in  aid  of  that 
enjoyment.  Whatever  of  the  property  shall 
remain  after  she  has  used  in  good  faith  8o 
much  of  it  as  she  desires,  will  go  to  the  re- 
mainderman under  the  eleventh  clause  of 
the  will." 

In  Moody  v.  Tedder,  16  S.  C.  557,  it  ap- 
peared thiit  a  will  gave  to  the  widow  of  the 
testator  a  life  estate  in  all  his  property  with 
a  power  to  dispose  of  so  much  of  the  prin- 
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cipal  as  might  be  necessary  for  her  comfort- 
able support  and  maintenance  in  such  style 
and  manner  as  she  might  see  fit,  with  re- 
mainder over.  The  widow,  being  in  debt, 
conveyed  all  her  interest  and  life  estate  to 
the  husband  of  the  devisee  in  remainder  to 
pay  her  debts  and  support  and  maintain  her 
for  the  rest  of  her  life.  He  sold  three  ne- 
groes to  raise  money  in  carrying  on  the  es- 
tate and  supporting  the  widow.  The  court 
held  that  he  was  not  liable  for  the  money 
which  he  received  from  the  sale  of  the  slaves 
as  it  was  necessary  for  the  widow's  support 
and"  maintenance,  saying:  "He  desired  to 
make  her  comfortable  for  the  remainder  of 
her  days  if  it  took  the  whole  of  his  estate 
to  do  it,  as  is  shown  by  the  gift  to  her  of 
the  whole  property  for  life,  'authorizing  and 
empowering  her  to  use  and  dispose  of  so 
much  thereof  as  may  be  necessary  for  her 
comfortable  support  and  maintenance  in  such 
stylo  and  manner  as  she  may  see  fit  and 
J  r  per.*  This  was  practically  an  absolute 
power  of  disposal,  for  while  it  is  true,  that 
the  will  indicates  the  purpose  for  which  it 
was  given  and  for  which  alone  the  power 
could  be  exercised,  yet  in  extent  it  was  un- 
limited, as  the  widow  was  made  the  sole 
judge  of  the  'style  and  manner'  of  her  liv- 
ing, and  necessarily  of  the  amount  which 
would  be  required  to  support  it.  Being  a 
lady  unaccustomed  to  business  she  had  the 
right,  at  least,  to  employ  some  one  to  look 
after  the  property  for  her.  There  can  be  no 
doubt  that  Mrs.  Griggs  had  the  power  to  dis- 
pose of  any  portion  of  the  estate  for  the 
purpose  indicated,  and  if  she  had  sold  the 
three  negroes  which  were  sold  by  Tedder  and 
applied  the  funds  precisely  as  he  applied  them, 
in  paying  off  the  debts,  restocking  the  farm, 
and  in  supporting  herself  and  the  family  of 
Tedder  while  he  was  attending  to  her  busi- 
ness, there  could  not  have  been  a  shadow 
of  claim  for  accountability  upon  her." 

In  the  case  of  In  re  Weeden,  37  Misc.  716, 
76  N.  Y.  S.  050,  a  proceeding  for  an  account- 
ing, one  of  the  clauses  in  the  will  under  con- 
sideration read  as  follows:  "After  all  my 
lawful  debts  are  paid  and  discharged,  I  give 
and  bequeath  unto  my  husband,  William  C. 
Weeden,  the  use  and  occupancy  of  all  my 
estate,  both  real  and  personal  during  his  life- 
time, and  to  such  extent  as  he  may  deem 
necessary  for  his  comfort."  The  court  held 
that  money  expended  by  the  life  tenant  for 
a  nurse  was  necessary  for  his  comfort  and 
came  under  the  terms  of  the  will,  saying: 
"As  William  C.  Weeden  either  used  the  mon- 
ey which  is  the  subject  of  the  present  claim 
himself  or  paid  it  over  principally  to  one  who 
had  kept  house  for  him  and  nursed  him  in 
«ickness  the  presumption  is  that  the  money 
was  expended  under  the  authority  given  him 
in  the  will  to  use  the  estate  of  the  testatrix 


to  such  extent  as  he  might  deem  necessary 
for  his  comfort.  Swarthout  v.  Ranier,  14S 
N.  Y.  499." 

In  Sparhawk  y.  Goldthwaite,  225  Maas. 
414,  114  N.  E.  718,  a  writ  of  entry  was 
brought  to  recover  land  conveyed  by  the  tes- 
tator's widow  through  mesne  conveyances  to 
the  tenants  under  the  power  given  to  her  by 
her  husband's  will,  which,  in  part,  read  as 
follows:  "And  I  hereby,  give* to  my  said  wife, 
H.  E.  Sparhawk,  free  power  and  authority,  to 
use  her  own  discretion  as  regards  the  amount 
necessary  for  my  brother's  comfort,  I  also 
give  my  wife  free  power,  and  authority  to 
sell  and  dispose  of  all  and  any  part  of  my 
said  estate,  and  if  at  any  time  she  shall 
think  it  necessary  for  the  comfortable  main- 
tenance  or  support  of  herself,  or  of  my  broth- 
er Samuel  Sparhawk,  2d."  It  was  held  that 
it  was  necessary  for  her  to  use  some  portion 
of  the  principal  of  the  estate,  the  court  say- 
ing: "It  is  plain  from  the  language  of  the 
second  clause  of  the  will  that  the  testator's 
principal  purpose  was  to  furnish  comfortable 
support  and  maintenance  for  his  widow;  and,, 
subject  to  her  discretion ,  to  provide  for  the 
support  of  his  brother  Samuel.  In  addition 
to  the  income  of  his  estate,  he  gave  her  un- 
limited power  to  sell  all  or  any  part  of  it — 
if  we  take  the  language  of  the  last  sentence 
literally.  Even  eliminating  the  word  'and,* 
and  thereby  expressing  more  clearly  what  pre- 
simiably  was  his  real  intention,  the  power 
was  broad  enough  to  authorize  such  sale  as 
she,  acting  in  good  faith,  should  deem  neces- 
sary to  provide  comfortably  for  herself  and 
Samuel.  Hoxie  v.  Finney,  147  Mass.  616; 
Dana  v.  Dana,  185  Mass.  156  j  Griffin  v. 
Kitchin,  225  Mass.  331.  The  foregoing  dis- 
poses of  th^.  demandants'  first  and  second  re- 
quests for  rulings;  her  power  to  sell  was  not 
restricted  to  her  'actual  needs.'" 

In  Tunney*s  Estate,  24  Pa.  Dist.  599,  pro- 
ceedings were  brought  by  the  executors  un- 
der a  certain  will  for  the  allowance  of  their 
account.  A  question  arose  on  the  allowance 
of  certain  sums  paid  to  the  testator's  widow, 
upon  her  request,  alleged  to  have  been  paid 
under  one  of  the  clauses  of  the  will,  which 
read  as  follows:  "I  give,  devise  and  be- 
queath to  my  beloved  wife  Sarah  E.  Tunney 
all  my  real  estate,  real,  personal  and  mixed 
to  be  hers  for  the  term  of  her  natural  life 
and  I  direct  that  my  executors  shall  have 
power  to  dispose  of  any  of  my  estate  by  pub- 
lic sale  or  otherwise,  if  in  the  judgment  of 
the  executors  such  sale  or  sales  be  nec- 
essary to  provide  for  the  benefit  and  comfort 
of  my  wife."  The  court  held  that  some 
of  the  items  represented  payments  which 
were  not  reasonably  necessary  to  provide  for 
her  benefit  and.  comfort,  saying:  "And  even 
were  we  willing  to  construe  this  authbriza- 
tion  to  dispose  of  assets  as  a  power  to  con* 


FIRST  NAT.  BANK  v.  FELLOWS. 

244  17.  B,  4itf. 


1169 


Bume  (which  we  are  not)  we  would  have  to 
hold  that  the  discretion  with  which  the  ex- 
ecutors or  trustees  were  clothed  was  one  wliich 
must  be  reasonably  exercised  (Swann's  Es- 
tate, 22  Dist.  R.  398)  and  that  the  payments 
made,  including  the  large  sum  handed  to  the 
widow  herself  on  the  simple  declaration  that 
she  'needed  it,'  were  not  reasonably  necessary 
to  provide  for  her  'benefit  and  comfort.'  As 
was  said  by  Mr.  Justice  Mitchell  in  Tyson's 
Estate,  191  Pa.  St.  218:  'The  test  in  all  such 
cases  is  the  good  faith  of  the  action  of  the 
beneficiary.  If  it  is  an  honest  exercise  of 
the  discretion  with  which  the  testator  has 
clothed  him  his  action  is  conclusive,  but  he 
cannot  be  permitted  to  make  use  of  the  mere 
form  to  defeat  or  evade  the  true  intent  and 
pervert  the  gift  to  a  different  purpose.'  " 

In  Gardner  v.  Whitford,  23  R.  I.  396,  50 
Atl.  642,  it  appeared  that  a  testatrix  by  will 
gave  to  her  husband  a  life  estate  in  her  prop- 
erty, with  the  power  -  and  authority,  if  he 
should  find  it  necessary  for  his  support,  to 
expend  a  portion  of  the  principal,  with  re- 
mainder over.  It  further  appeared  that  her 
husband  placed  a  portion  of  the  estate  con- 
sisting of  cash  in  a  bank  in  his  own  name. 
On  the  husband's  death  it  was  held  that  the 
money  was  a  part  of  the  estate  of  his  wife 
and  belonged  to  the  remaindermen.  The 
court  said:  "Although  the  terms  of  the  pow- 
er are  broad  and  ample,  they  are  limited  and 
confined  to  the  exigency  upon  which  they  are 
to  be  exercised,  which  is  for  the  husband's 
support  *if  he  shall  find  it  necessary.*  He 
was  to  be  the  sole  judge  of  what  might  l)e 
necessary  for  his  support,  but  the  power  did 
not  extend  beyond  it.  He  could  have  used 
the  deposit  for  that  purpose,  but  he  did  not. 
Therefore  he  has  not  disposed  of  it  according 
to  the  terms  of  the  power.  In  Phillips  v. 
Wood,  16  R.  I.  274,  and  Phillips  v.  Brown, 
16  R.  I.  279,  a  similar  powef  was  held  to  be 
personal  and  not  assignable.  Hence  the  fund 
could  not  be  assigned,  except  for  the  purpose 
named.  A  change  of  a  deposit  is  not  a  dis- 
position thereof  under  the  power.  It  was 
not  used  for  his  support,  and  it  was  no  more 
available  for  that  purpose  under  the  present 
deposit  than  it  was  under  the  former.  Numer- 
ous cases  have  been  cited  from  other  states 
by  the  complainants,  but  as  the  decisions  of 
this  court  are  conclusive  of  the  question 
raised,  it  is  not  necessary  to  refer  to  them, 
lliese  cases  establish  the  propositions  that 
there  may  be  a  gift  of  personal  estate  after 
a  bequest  for  life;  that  a  gift  for  life  with 
an  added  power  of  disposition  is  not  an  abso- 
lute gift;  and  that  the  power  must  be  exer- 
cised according  to  its  terms." 

In  Dana  v.  Dana,  185  Mass.  156,  70  N.  E. 

49,  it  was  held  that  where  a  testator  leaves 

his  estate  to  his  wife  for  life  with  power 

to  sell  and  dispose  of  any   of  it  whenever 

Ann.  Cas.  191 8D. — 74. 


she  may  think  it  necessary  or  expedient  for 
her  own  comfort  and  happiness,  her  power 
to  spend  and  use  the  principal  is  unlimited 
and  she  ma}'  devote  part  of  the  estate  to 
charitable  objects. 


FIRST  NATIONAL  BANK  OF  BAT 

CITY 

V. 

FELLOWS,  ATTORNEY  GENERAL, 
ON  RELATION  OF  UNION  TRUST 
COMPANY  ET  AL. 

United  States  Supreme  Court — June  13,  1917. 

244  U.  S.  416;  37  S.  Ct.  734. 


Banks  —  Federal  Reserve  Bank  Aot  — 
VaUdity. 

Congress  did  not  exceed  its  power  under 
U.  S.  Const,  art.  1,  §  8,  clause  18,  to  make 
**all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution"  the  powers  ex- 
pressly given  by  the  Constitution,  when  giv- 
ing authority  to  the  federal  reserve  board  by 
the  Act  of  December  23,  1913  (38  Stat,  at  L. 
262,  chap.  6,  6  Fed.  St.  Ann.  [2d  ed.]  817), 
%  11  (k),  to  grant  by  special  permit  to  na- 
tional banks  applying  therefor,  when  not  in 
contravention  of  state  or  local  law,  the  right 
to  act  as  trustee,  executor,  administrator,  or 
registrar  of  stocks  and  bonds  under  such  rules 
and  regulations  as  the  board  may  prescribe. 

[See  note  at  end  of  this  case.] 

Same. 

Legislative  power  is  not  unconstitutionally 
conferred  on  the  federal  reserve  board  by  the 
Act  of  December  23,  1913  (38  Stat,  at  L. 
202,  chap.  6,  6  Fed.  St.  Ann.  [2d  ed.]  817), 
§  11  (k),  giving  authority  to  that  board  to 
grant  by  special  permit  to  national  banks 
applying  therefor,  when  not  in  contravention 
of  state  or  local  law,  the  right  to  act  as  trus- 
tee, executor,  administrator,  or  registrar  of 
stocks  and  bonds,  under  such  rules  and  regu- 
lations as  the  board  may  prescribe. 

[See  note  at  end  of  this  case.] 

National  Bank  — >  Power  of  State  OAcer 
to  Qnestlon  Antkorlty  —  Qno  War- 
ranto. 

The  institution  by  a  state  attorney  general 
in  a  state  court  of  the  proceeding  in  the  na- 
ture of  quo  warranto  to  test  the  authority  of 
a  national  bank,  under  the  Act  of  December 
23,  1913  (38  Stat,  at  L.  262,  chap.  6,  6  Fed. 
St.  Ann.  [2d  ed.]  817),  §  11  (k),  to  act  as 
trustee,  executor,  administrator,  or  registrar 
of  stocks  and  bonds,  is  impliedly  if  not  ex- 
pressly authorized  by  the  provisions  of  that 
section  giving  such  power  only  '*when  not  in 
contravention  of  state  or  local  law,"  and  of 
the  Act  of  June  3,  1864  (13  Stat,  at  L.  116, 
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<5hap.   106),   §   67,  now  in   Rev.   St.   §  5198 
(6  Fed.  St.  Ann.  [2d  ed.]  747),. making  con- 
troversies concerning  national  banks  cogniz- 
nble  in  state  courts. 

Error  to  Supreme  Court  of  Michigan. 

Information  in  nature  of  quo  warranto  by 
<irant  Fellows,  Attorney  General  of  Michigan. 
Union  Trust  Company  et  al.,  relators,  and 
First  National  Bank  of  Bay  City,  defendant. 
Judgment  for  relators.  Defendant  brings  er- 
ror.* The  facts  are  stated  in  the  opinion. 
Hetversed. 

Ediaard  8,  Ckurk  and  ff.  M,  QiUett  for 
plaintiff  in  error. 

Henry  M.  CampheU  and  John  G.  Johm,9on 
for  defendants  in  error. 

Solicitor  Chneral  Da^oiSy  MUion  O,  BUiott 
4ind  Joseph  P,  Cotton,  amioi  ouri<B,  for  Unit- 
«d  States. 

[418]  White,  C.  J. — We  are  of  opinion  that 
the  procedure  resorted  to  was  appropriate  and 
that  the  state  court  was  competent  to  ad- 
minister relief,  but  we  postpone  stating  our 
reasons  on  the  subject  until  the  merits  have 
been  passed  upon. 

The  court  below  held  that  an  act  of  Con- 
gress conferring  on  national  banks  additional 
powers  was  in  excess  of  the  authority  of 
Congress  and  was  hence  repugnant  to  the 
Constitution.  159  N.  W.  335.  The  correct- 
ness of  this  conclusion  is  in  substance  the 
«ole  question  for  decision  on  the  merits. 

Although  the  powers  given  were  new,  the 
principles  involved  in  the  right  to  confer  them 
were  long  since  considered  and  defined  in  ad- 
judged cases.  '  We  shall  first  consider  the 
leading  of  such  cases  and  then,  after  stating 
this  case,  determine  whether  they  are  con- 
trolling, causing  the  subject  not  to  be  open 
for  original  consideration. 

In  M'Cullock  v.  Maryland,  4  Wheat.  316, 
4  U.  S.  (L.  ed.)  579,  the  bank  had  been  in- 
corporated by  Congress  with  powers  to  trans- 
act business  of  both  a  governmental  and  of  a 
private  character.  The  question  which  was 
-decided  was  the  authority  of  Congress  to 
grant  such  charter.  Without  undertaking 
[419]  to  restate  the  opinion  of  Mr.  Chief 
Justice  Marshall,  it  suffices  for  the  purpose 
of  the  matter  now  before  us  to  say  that  it  was 
held  that  although  Congress  was  not  express- 
ly given  the  power  to  confer  the  charter,  au- 
thority to  do  so  was  to  be  implied  as  appro- 
priate to  carry  out  the  powers  expressly  given. 
In  reaching  this  conclusion  it  was  further 
decided  that  to  recognize  the  existence  of  the 
implied  power  was  not  at  all  in  conflict  with 
Article  I,  §  8,  clause  18,  of  the  Constitution, 
providing  that  Congress  should  have  power 
"'To  make  all  laws  which  shall  be  necessary 


and  proper  for  carrying  into  execution  the 
foregoing  powers,"  since  that  provision  did 
not  confine  the  implied  anithority  to  things 
which  were  indispensably  necessary,  but  on 
the  contrary  gave  legislative  power  to  adopt 
every  appropriate  means  to  give  effect  to  the 
powers  expressly  given.  In  terms  it  was 
pointed  out  that  this  broad  authority  was  not 
stereotyped  as  of  any  particular  time  but 
endured,  thus  furnishing  a  perpetual  and  liv- 
ing sanction  to  the  legislative  authority  with- 
in the  limits  of  a  just  discretion  enabling  it 
to  take  into  consideration  the  changing  wants 
and  demands  of  society  and  to  adopt  provi- 
sions appropriate  to  meet  every  situation 
which  it  was  deemed  required  to  be  provided 
for.  In  fact  the  rulings  which  we  have  stated 
were  all  summed  up  in  the  following  passage 
which  ever  since  has  been  one  of  the  principal 
tests  by  which  to  determine  the  scope  of  the 
implied  power  of  Congress  over  subjects  com- 
mitted to  its  legislative  authority. 

''We  admit,  as  all  must  admit,  that  the 
powers  of  the  government  are  limited,  and 
that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the 
constitution  must  allow  to  the  national  legis- 
lature that  discretion,  with  respect  to  the 
means  by  which  the  powers  it  confers  are 
to  be  carried  into  execution,  which  will  en- 
able that  body  to  perform  the  high  duties 
assigned  to  it,  in  the  manner  most  beneficial 
to  the  people.  Let  the  [420]  end  be  legiti- 
mate, let  it  be  within  the  scope  of  the  consti- 
tution, and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited,  but  consist  with  the  letter 
and  spirit  of  the  constitution,  are  constitu- 
tional."   p.  421. 

In  Osborn  v.  U.  S,  Bank,  9  Wheat.  738. 
6  U.  S.  (L.  ed.)  204,  where  substantially  the 
subject  was  presented  in  the  same  form  in 
which  it  had  been  passed  upon  in  McCulloch 
V.  Maryland,  yielding  to  the  request  of  coun- 
sel, the  whole  subject  was  re-examined  and 
the  previous  doctrines  restated  and  upheld. 
Considering  more  fully,  however,  the  question 
of  the  possession  by  the  corporation  of  private 
powers  associated  with  its  public  authority 
and  meeting  the  contention  that  the  two 
were  separable  and  the  one,  the  public  power, 
should  be  treated  as  within  and  the  other, 
the  private,  as  without  the  implied  power  of 
Congress,  it  was  expressly  held  that  the  au- 
thority of  Congress  was  to  be  ascertained 
by  considering  the  bank  as  an  entity  possess- 
ing the  rights  and  powers  conferred  upon  it 
and  that  the  lawful  power  to  create  the  bank 
and  give  it  the  attributes  which  were  deemed 
essential  could  not  be  rendered  unavailing  by 
detaching  particular  powers  and  considering 
them  isolatedly  and  thus  destroy  the  efficacy 
of  the  bank  as  a  national  instrument.  The 
ruling  in  effect  was  that  although  a  particu- 
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lar  character  of  businesa  might  not  be  when 
isolatedly  considered  within  the  implied  pow- 
«r  of  CongreBs,  if  such  business  was  appro- 
priate or  relevant  to  the  banking  business  the 
implied  power  was  to  be  tested  by  the  right 
to  create  the  bank  and  the  authority  to  attach 
to  it  that  which  was  relevant  in  the  judgment 
of  Congress  to  make  the  business  of  the  bank 
successful.  It  was  said:  **Congress  was  of 
opinion,  that  these  faculties  were  necessary, 
to  enable  the  bank  to  perform  the  services 
which  are  exacted  from  it,  and  for  which  it 
was  created.  This  was  certainly  a  question 
proper  for  the  consideration  of  the  national, 
legislature."    p.  864. 

[421  ]  As  the  doctrines  thus  announced  have 
been  reiterated  in  a  multitude  of  judicial 
decisions  and  have  been  undeviatingly  applied 
is  legislative,  and  enforced  in  administrative 
action,  we  come  at  once  to  state  the  case 
before  ub  to  see  whether  such  doctrines  dis- 
pose  without  more  as  a  mere  question  of 
authority  of  the  subject  under  consideration. 

Section  11  (k)  of  the  Act  of  Congress  ap- 
proved  December  23,  1913,  establishing  the 
Federal  Reserve  Board  (38  Stat.  251,  262,  c. 
'«;  6  Fed.  St,  Ann.  [2d  ed.]  817)  gives  to  that 
board  authority  "To  grant  by  special  permit 
to  national  banks  applying  therefore,  when 
not  in  contravention  of  State  or  local  law,  the 
right  to  act  as  trustee,  executor,  administra- 
tor, or  registrar  of  stocks  and  bonds  under 
such  rules  and  regulations  as  the  said  board 
may  prescribe." 

The  First  National  Bank  of  Bay  City 
having  obtained  the  certificate  required  be- 
gan the  exercise  of  the  powers  stated.  There- 
upon certain  trust  companies  which  under  the 
laws  of  Michigan  had  the  authority  to  do  the 
same  character  of  business  petitioned  the  At- 
torney General  of  the  State  to  test  the  right 
of  the  national  bank  to  use  the  functions  on 
the  ground  that  its  doing  so  was  contrary  to 
the  laws  of  the  State  of  Michigan  and  that 
the  action  of  the  Federal  Reserve  Board  pur- 
porting to  give  authority  was  in  contraven- 
tion of  the  Constitution  of  the  United  States. 
The  Attorney  General  then,  on  the  relation 
of  the  trust  companies,  commenced  in  the 
Supreme  Court  of  the  State  a  proceeding  in 
the  nature  of  quo  toarra/nio  to  test  the  right 
of  the  corporation  to  exercise  the  functions. 
The  bank  in  defense  fully  stated  its  federal 
charter,  the  rights  given  by  the  act  of  Con- 
gress and  the  action  of  the  Federal  Reserve 
Board  taken  thereunder.  The  Attorney  Gen- 
eral demurred  to  this  defense,  first,  because 
Congress  had  no  power  to  confer  the  autlior- 
ity  which  was  called  in  question;  second,  be- 
cause if  it  had  the  power,  it  was  without 
right  to  delegate  to  the  Reserve  Board  the 
determination  [422]  of  when  it  should  be 
used;  and  third,  because  the  exercise  of  the 
powers    was    in    contravention    of   the    laws 


and  authority  of  the  State  and  the  Reserve 
Board  therefore  under  the  act  had  no  power 
to  grant  the  certificate. 

The  case  was  heard  by  the  full  court.  In  an 
opinion  of  one  judge  which,  it  would  seem, 
was  written  before  the  opinion  of  the  court 
was  prepared,  it  was  elaborately  reasoned 
that  the  exercise  by  a  national  bank  of  the 
functions  enumerated  in  the  section  of  the 
%ct  of  Congress  under  consideration  would  be 
contrary  to  the  laws  of  the  State  and  there- 
fore the  Reserve  Board  under  the  terms  of  the 
act  of  Congress  had  no  power  to  authorize 
their  exertion.  The  opinion  of  the  court, 
however,  fully  examining  the  grounds  thus 
stated  and  disagreeing  with  them,  expressly 
decided  that  corporations  were  authorized  by 
the  state  law  to  perform  the  functions  in 
question  and  that  the  mere  fact  that  nfitional 
banks  were  federal  corporations  did  not  ren- 
der them  unfit  to  assume  and  perform  such 
duties  under  the  state  law  because  the  mere 
difiTerence  existing  between  the  general  admin- 
istrative rules  governing  national  banks  and 
state  corporations  afforded  no  ground  for  say- 
ing that  it  would  be  contrary  to  state  law 
for  national  banks  to  exert  the  powers  under 
consideration.  The  authority  conferred  by 
the  act  of  Congress  and  the  rights  arising 
from  the  certificate  from  such  point  of  view 
were  therefore  upheld.  Looking  at  the  sub- 
ject, however,  from  a  consideration  of  the 
legislative  power  of  Congress  in  the  light  of 
the  decisions  in  McCulloch  v.  Maryland  and 
Osborn  v.  U.  S.  Bank  and  recognizing  that  it 
had  been  settled  beyond  dispute  that  Congress 
had  power  to  organize  banks  and  endow  them 
with  functions  both  of  a  public  and  private 
character,  and  in  the  assumed  further  light  of 
the  rule  that  every  reasonable  intendment 
must  be  indulged  in  in  favor  of  the  consti- 
tutionality of  a  legislative  power  exercised,  it 
was  yet  decided  that  Congress  had  no 
[423]  authority  to  confer  the  powers  em- 
braced in  the  section  of  the  act  under  con- 
sideration and  hence  that  the  section  was 
void.  The  court  following  its  reference  to 
McCulloch  V.  Maryland  and  Osborn  v.  U.  S. 
Bank  and  to  passages  in  the  opinions  in  thosi 
cases  upholding  the  rightful  possession  by  thi 
bank  of  both  public  functions  and  private 
banking  attributes,  stated  the  grounds  which 
led  it -to  conclude  that  the  rulings  in  the 
decided  cases  were  distinguishable  and  there- 
fore not  controlling.     It  said: 

"But  in  the  reasoning  of  the  judges,  in  the 
opinions  to  which  I  have  referred,  I  find,  I 
think,  a  conclusive  argument  supporting  the 
proposition  that  congress  has  exceeded  its 
constitutional  powers  in  granting  to  banks 
the  'right  to  act  as  trustees,  executors  and 
administrators.  If  for  mere  profit  it  can 
clothe  this  agency  with  the  powers  enumer- 
ated, it  can  give  it  the  rights  of  a  trading 
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corporation,  or  a  transportation  company,  or 
both.  There  is,  as  Judge  Marshall  points  out, 
a  natural  connection  between  the  business  of 
banking  and  the  carrying  on  of  federal  fiscal 
operations.  There  is  none,  apparently,  be- 
tween such  operations  and  the  business  of 
settling  estates,  or  acting  as  the  trustee  of 
bondholders.  This  being  so,  there  is  in  the 
legislation  a  direct  invasion  of  the  sovereignty 
of  the  State  which  controls  not  only  the  deva- 
lution  of  estates  of  deceased  persons  and  the 
conducting  of  private  business  within  the 
State,  but  as  well  the  creation  of  corporations 
and  the  qualifications  and  duties  of  such  as 
may  engage  in  the  business  of  acting  as  trus- 
tees, executors  and  administrators.  Such 
an  invasion  I  think  the  court  may  declare 
and  may  prevent  by  its  order  operating  upon 
the  offending  agency." 

But  we  are  of  opinion  that  the  doctrine 
thus  announced  not  only  was  wholly  inade- 
quate to  distinguish  the  case  before  us  from 
the  rulings  in  McCulloch  v.  Maryland  and 
Osbom  v.  U.  S.  Bank,  but  on  the  contrary 
directly  conflicted  with  what  was  decided 
in  those  cases,  that  is  to  say,  disregarded 
[424]  their  authority  so  as  to  cause  it  to  be 
our  duty  to  reverse^for  the  following  reasons : 

1.  Because  the  opinion  of  the  court  instead 
of  testing  the  existence  of  the  implied  power 
to  grant  the  particular  functions  in  question 
by  considering  the  bank  as  created  by  Con- 
gress as  an  entity  with  all  the  functions  and 
attributes  conferred  upon  it,  rested  the  deter- 
mination as  to  such  power  upon  a  separation 
of  the  particular  functions  from  the  other 
attributes  and  functions  of  the  bank  and  as- 
certained the  existence  of  the  implied  author- 
ity to  confer  them  by  considering  them  as 
segregated,  that  is,  by  disregarding  their  rela- 
tion to  the  bank  as  component  parts  of  its 
operations, — a  doctrine  which,  as  we  have 
seen,  was  in  the  most  .express  terms  held  to 
be  unsound  in  both  of  the  cases. 

2.  Because  while  in  the  premise  to  the 
reasoning  the  right  of  Congress  was  fully 
recognized  to  exercise  its  legislative  judgment 
as  to  the  necessity  for  creating  the  bank  in- 
cluding the  scope  and  character  of  the  public 
and  private  powers  which  should  be  given 
to  it,  in  application  the  discretion  of  Congress 
was  disregarded  or  set  aside  by  exercising 
judicial  discretion  for  the  purpose  of  deter- 
mining whether  it  was  relevant  or  appropriate 
to  give  the  bank  the  particular  functions  in 
question. 

3.  Because  even  under  this  mistaken  view 
the  conclusion  that  there  was  no  ground  for 
implying  the  power  in  Congress  was  erroneous 
because  it  was  based  on  a  mistaken  standard, 
since  for  the  purpose  of  testing  how  far  the 
functions  in  question  which  were  conferred  by 
the  act  of  Congress,  to  the  bank  were  relevant 
to  its  business  or  had  any  relation  to  discrim- 


ination by  state  legislation  against  banka 
created  by  Congress  it  considered  not  the 
actual  situation,  that  is,  the  condition  of  the 
state  legislation,  but  an  imaginary  or  non- 
existing  condition,  that  is,  the  assumption 
that  so  far  as  the  state  power  was  concerned 
the  particular  functions  were  in  the  State 
enjoyed  [425]  only  by  individuals  or  corpora- 
tions not  coming  at  all,  actually  or  poten- 
tially, in  competition  with  national  banks. 
And  the  far-reaching  effect  of  this  error  be- 
comes  manifest  when  it  is  borne  in  mind  that 
plainly  the  particular  functions  enumerated 
in  the  statute  were  conferred  upon  national 
banks  because  of  the  fact  that  they  were  en- 
joyed as  the  result  of  state  legislation  by 
state  corporations,  rivals  in  a  greater  or  less, 
degree  of  national  banks. 

4.  In  view  of  the  express  ruling  that  the 
enjoyment  of  the  powers  in  question  by  the 
national  bank  would  not  be  in  contravention 
of  the  state  law,  it  follows  that  the  reference 
of  the  court  below  to  the  state  authority  over 
the  particular  subjects  which  the  statute 
deals  with  must  have  proceeded  upon  the 
erroneous  assumption  that  because  a  particu- 
lar function  was  subject  to  be  regulated  by 
the  state  law,  therefore  Congress  was  without 
power  to  give  a  national  bank  the  right  to 
carry  on  such  functions.  But  if  this  be  what 
the  statement  signifies,  the  conflict  between 
it  and  the  rule  settled  in  McCulloch  v.  Mary- 
land and  Osbom  v.  U.  S.  Bank,  is  manifest. 
What  those  cases  established  was  that  al- 
though a  business  was  of  a  private  nature  and 
subject  to  state  regulation,  if  it  was  of  such 
a  character  as  to  cause  it  to  be  incidental  to 
the  successful  discharge  by  a  bank  chartered 
by  Congress  of  its  public  functions,  it  was  com- 
petent for  Congress  to  give  the  bank  the  power 
to  exercise  such  private  business  in  co-opera- 
tion with  or  as  part  of  its  public  authority. 
Manifestly  this  excluded  the  power  of  the 
State  in  such  case,  although  it  might  possess 
in  a  general  sense  authority  to  regulate  such 
business,  to  use  that  authority  to  prohibit 
such  business  from  being  united  by  Congress 
with  the  banking  function,  since  to  do  so 
would  be  but  the  exertion  of  state  authority 
to  prohibit  Congress  from  exerting  a  power 
which  under  the  Constitution  it  had  a  right 
to  exercise.  From  this  it  must  also  follow 
that  even  although  a  business  be  of  such  a 
character  that  it  is  not  inherently  considered 
susceptible  of  [426]  being  included  by  Con- 
gress in  the  powers  conferred  on  national 
banks,  that  rule  would  cease  to  apply  if  by 
state  law  state  banking  corporations,  trust 
companies,  or  others  which  by  reason  of  their 
business  are  rivals  or  t/iMi^i-rivals  of  national 
banks  are  permitted  to  carry  on  stich  business. 
This  must  be  since  the  State  may  not  by 
legislation  create  a  condition  as  to  a  particu- 
lar business  which  would  bring  about  actual 
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or  potential  competition  with  the  business  of 
national  banks  and  at  the  same  time  deny  the 
power  of  Congress  to  meet  such  created  con- 
dition by  legislation  appropriate  to  avoid  the 
injury  which  otherwise  would  be  suffered  by 
the  national  agency.  Of  course  as  the  general 
subject  of  regulating  the  character  of  business 
just  referred  to  is  peculiarly  within  state 
administrative  control,  state  regulations  for 
the  conduct  of  such  business,  if  not  discrim- 
inatory or  so  unreasonable  as  to  justify  tlie 
conclusion  that  they  necessarily  would  so 
operate,  would  be  controlling  upon  banks 
chartered  by  Congress  when  they  came  in 
virtue  of  authority  conferred  upon  them  by 
Congress  to  exert  such  particular  powers. 
And  these  considerations  clearly  were  in  the 
legislative  mind  when  it  enacted  the  statute 
in  question.  This  result  would  seem  to  be 
plain  when  it  is  observed  ( a )  that  the  statute 
authorizes  the  exertion  of  the  particular  func- 
tions by  national  banks  when  not  in  contra- 
vention of  the  state  law,  that  is,  where  the 
right  to  perform  them  is  expressly  given  by 
the  state  law  or  what  is  equivalent  is  de- 
ducible  from  the  state  law  because  that  law 
has  given  the  functions  to  state  banks  or  cor- 
porations whose  business  in  a  greater  or  less 
degree  rivals  that  of  national  banks,  thus  en> 
gendering  from  the  state  law  itself  an  impli- 
cation of  authority  in  Congress  to  do  as  to 
national  banks 'that  which  the  state  law  has 
done  as  to  other  corporations;  and  (b)  that 
the  statute  subjects  the  right  to  exert  the 
particular  functions  which  it  confers  on  na- 
tional banks  to  the  administrative  authority 
of  the  Reserve  Board,  giving  besides  to  that 
Board  power  to  [427]  adopt  rules  regulating 
the  exercise  of  the  functions  conferred,  thus 
affording  the  means  of  co'-ordinating  the  func- 
tions when  permitted  to  be  discharged  by 
national  banks  with  the  reasonable  and  non- 
discriminating provisions  of  state  law  regu- 
lating their  exercise  as  to  state  corporations, 
— the  whole  to  the  end  that  harmony  and  the 
concordant  exercise  of  the  national  and  state 
power  might  result.  • 

Before  passing  to  the  question  of  procedure 
we  think  it  necessary  to  do  no  more  than  say 
that  a  contention  which  was  pressed  in  argu- 
ment and  which  it  may  be  was  indirectly  re- 
ferred to  in  the  opinion  of  the  court  below 
that  the  authority  given  by  the  section  to  the 
Reserve  Board  was  void  because  conferring 
legislative  power  on  that  board,  is  so  plainly 
adversely  disposed  of  by  many  previous  ad> 
judications  as  to  cause  it  to  be  necessary  only 
to  refer  to  them.  Field  v.  Clark,  143* U.  S. 
649,  12  S.  Ct.  496,  36  U.  S.  (L.  ed.)  297; 
Buttfield  V.  Stranahan,  192  U.  S.  470,  24  S. 
Ct.  349,  48  U.  S.  (L.  ed.)  525;  U.  S.  v. 
Grimaud,  220  U.  S.  506,  31  S.  Ct.  480,  55  U. 
S.  (L.  ed.)  563;  Monongahela  Bridge  Co.  v. 
XJ.  S.  216  U.  S.  177,  30  S.  Ct.  356,  54  U.  S. 


.  (L.  ed.)  435;  Intermountain  Rate  Cases,  234 
U.  S.  476,  34  S.  Ct.  986,  58  U.  S.  (L.  ed.) 
1408. 

The  question  of  the  competency  of  the 
procedure  and  the  right  to  administer  the  rem- 
edy sought,  then  remains.  It  involves  a  chal- 
lenge of  tlie  right  of  the  State  Attorney  Gen- 
eral to  resort  in  a  state  court  to  proceedings 
in  the  nature  of  quo  trommto  to  test  the 
power  of  the  corporation  to  exert  the  particu- 
lar functions  given  by  the  act  of  Congress 
because  they  were  inherently  federal  in  char- 
acter, enjoyed  by  a  federal  corporation  and 
susceptible  only  of  being  directly  tested  in  a 
federal  court.  Support  for  the  challenge  in 
augument  is  rested  upon  Ableman  v.  Booth, 
21  How.  506,  16  U.  S.  ( L.  ed. )  169 ;  Tarble's 
Case,  13  Wall.  397,  20  U.  S.  (L.  ed.)  597; 
Van  Reed  v.  People's  Nat.  Bank,  198  U.  S. 
554,  557,  25  S.  Ct.  775,  49  U.  S.  (L.  ed.) 
1161 ;  State  v.  Curtis,  35  Conn.  374,  95  Am. 
Dec.  263.  But  without  inquiring  into  the 
merits  of  the  doctrine  upon  which  the  proposi- 
tion rests  we  think  when  the  contention  lb 
tested  by  f,  consideration  of  the  subject-mat- 
ter of  this  particular  controversy  it  cannot 
be  sustained.  In  other  words,  we  [428]  are 
of  opinion  that  as  the  particular  functions 
in  question  by  the  express  terms  of  the  act 
of  Congress  were  given  only  "when  not  in  con- 
travention of  State  or  local  law,"  the  state 
court  was,  if  not  expressly,  at  least  impliedly 
authorized  by  Congress  to  consider  and  pass 
upon  the  question  whether  the  particular 
power  was  or  was  not  in  contravention  of  the 
state  law,  and  we  place  our  conclusion  on  that 
ground.  We  find  no  ambiguity  in  the  text, 
but  if  it  be  that  ambiguity  is  latent  in  the 
provision,  a  consideration  of  its  purpose 
would  dispel  doubt  especially  in  view  of  the 
interpretation  which  we  have  given  the  stat- 
ute and  the  contrast  between  the  clause  gov- 
erning the  subject  by  the  state  law  and  the 
provision  conferring  administrative  power 
on  the  Reserve  Board.  The  nature  of  the 
subject  dealt  with  adds  cogency  to  this  view 
since  that  subject  involves  the  action  of  state 
courts  of  probate  in  a  universal  sense,  imply- 
ing from  its  very  nature  the  duty  of  such 
courts  to  pass  upon  the  question  and  the 
power  of  the  court  below  within  the  limits  of 
state  jurisdiction  to  settle  so  far  as  the 
State  was  concerned  the  question  for  all  such 
courts  by  one  suit,  thus  avoiding  the  confu- 
sion which  might  arise  in  the  entire  system 
of  state  probate  proceedings  and  the  very 
serious  injury  to  many  classes  of  society 
which  also  might  be  occasioned.  And  our 
conclusion  on  this  subject  is  fortified  by  the 
terms  of  §  67,  c.  106,  13  Stat.  116,  making 
controversies  concerning  national  banks  cog- 
nizable in  state  courts  because  of  their  inti- 
mate relation  to  many  state  laws  and  regu- 
lations, although  without  the  grant  of  the 
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act  of  Congress  such  controversies  would  have- 
Ibeen  federal  in  character. 

As  it  follows  from  what  we  have  said  that 
the  court  below  erred  in  declaring  the  section 
of  the  act  of  Congress  to  be  unconstitutional, 
the  judgment  must  be  reversed  and  the  case 
remanded  for  further  proceedings  not  incon- 
sistent with  this   opinion. 

And  it  is  so  ordered. 

[429]  Van  Devanteb,  J.  {dissenting), — ^I 
dissent  from  the  conclusion  that  this  pro- 
ceeding could  be  brought  and  maintained  in 
the  state  court.  It  is  an  information  in  the 
nature  of  a  quo  toarranto  against  a  federal 
corporation,  a  national  bank.  It  calls  in 
question  the  bank's  right  to  exercise  a  privi- 
lege claimed  under  an  act  of  Congress,  the 
privilege,  under  the  terms  of  the  act,  being 
conferred  only  when  *'not  in  contravention  of 
State  of  local  law."  The  information  was 
brought  by  the  Attorney  General  of  the  State 
in  his  own  name,  and  charges  that  the  bank's 
exercise  of  the  privilege  is  "in  contempt  of 
the  people  of  the  State,"  by  which  it  is  meant, 
as  the  record  discloses,  first,  that  the  exercise 
of  the  privilege  by  the  bank  is  in  contraven- 
tion of  the  law  of  the  State,  and,  second,  that 
the  act  of  Congress  under  which  the  privilege 
is  claimed  transcends  the  power  of  Congress 
and  is  void.  The  state  court  dealt  with  both 
grounds.  The  first  was  overruled  and  the 
second  sustained.  The  judgment  rendered  en- 
joins and  excludes  the  bank  from  exercising 
the  privilege. 

The  writ  of  quo  tairrcmto  was  a  prerogative 
writ  and  the  modern  proceeding  by  informa- 
tion is  not  different  in  that  respect.  When 
it  is  brought  to  exclude  the  exercise  of  a 
franchise,  privilege  or  power  claimed  under 
the  United  States  it  can  only  be  brought  in 
the  name  of  the  United  States  and  by  its 
representative,  or  in  such  other  mode  as  it 
may  have  sanctioned.  Wallace  v.  Anderson, 
6  Wheat.  291,  5  U.  S.  (L.  ed.)  91;  Nebraska 
v.  Lockwood,  3  Wall.  236,  18  U.  S.  (L.  ed.) 
47;  Newman  v.  U.  S,  238  U.  S.  537,  36  S. 
Ct.  881,  69  U.  S.  (L.  ed.)  1446.  As  is  said 
in  the  Lockwood 'case,  "the  right  to  institute 
such  proceedings  is  inherently  in  the  Grovem- 
ment  of  the  nation."  This  is  particularly 
true  of  national  banks,  for  they  not  only 
derive  all  their  powers  from  the  United 
States,  but  are  instrumentalities  created  by 
it  for  a  public  purpose,  and  "are  not  to  be 
interefered  with  by  state  legislative  or  judi- 
cial action,  except  so  far  [430]  as  the  law 
making  power  of  the  Government  may  per- 
mit." Davis  V.  Elmira  Sav.  Bank,  161  U.  S. 
276,  283,  16  S.  Ct.  602,  49  U.  S.  (L.  ed.)  1161. 
Van  Reed  v.  People's  Nat.  Bank,  198  U.  S. 
664,  567,  3  Ann.  Cas.  1164,  26  S.  Ct.  775, 
40  U.  S.  (L.  ed.)  700.  Indeed,  they  are  upon 
mucli  the  same  plane  as  are  officers  of  the 
United  States,  because  their  conduct  can  only 


be  controlled  by  the  power  that  created  them* 
M'CIung  V.  SiUiman,  6  Wheat.  698,  605,  » 
U.  S.  (L.  ed.)  340.  If  it  were  otherwise  the 
supremacy  of  the  United  States  and  of'itft 
Constitution  and  laws  would  be  seriously 
imperiled.  Ableman  v.  Booth,  21  How.  606,. 
16  U.  S.  (L.  ed.)  169;  Tarble's  Case,  13  WalL 
397,  20  U.  S.  (L.  ed.)  697;  Tennessee  v. 
Davis,  100  U.  S.  257,  25  U.  S.  (L.  ed.)  648; 
State  V.  Curtis,  35  Conn.  374,  95  Am.  Dec, 
263. 

Thus  much,  as  I  understand  it,  is  conceded 
in  this  court's  opinion,  the  conclusion  that 
the  state  court  could  entertain  the  informa- 
tion and  proceed  to  judgment  thereon,  as  wa» 
done,  being  rested  upon  an  implied  authori- 
zation by  Congress.  This  authorization  is 
thought  to  be  found  in  the  provision  stating 
that  the  privilege  claimed  is  given  only  ^'when 
not  in  contravention  of  State  or  local  law'* 
and  in  the  provision  in  the  Act  of  June  S, 
1864,  c.  106,  §  67,  13  Stat.  116,  now  in  Rev. 
Stats.  §  6198  (6  Fed.  St.  Ann..  [2d  ed.]  747) 
which  makes  suits  against  national  banks 
cognizable  in  certain  state  courts.  I  do  no^ 
find  any  such  authorization  in  either  pro- 
vision. 

The  first  does  no  more  than  to  withhold 
the  privilege  in  question  from  national  banks 
located  in  States  whose  laws  are  opposed 
to  or  not  in  harmony  with  the  possession 
and  exercise  of  such  a  privilege  on  the  part 
of  the  banks.  It  says  nothing  about  judicial 
proceedings — nothing  about  who  shall  bring 
them  or  where  they  shall  be  brought.  Tliere 
is  in  it  no  suggestion  that  quo  warranto  pro- 
ceedings were  in  the  mind  of  Congress.  Had 
there  been  a  purpose  to  do  anything  so  un- 
usual as  to  authorize  a  state  officer  to  insti- 
tute and  conduct  such  a  proceeding  in  a  state 
court  against  a  federal  corporation,  is  it  not 
reasonable  to  believe  that  Congress  would 
have  given  expression  to  that  purpose? 
[431]  As  before  indicated,  it  said  nothing 
upon  the  point, — just  as  it  wrfuld  have  done 
had  no  such  purpose  been  in  mind.  But  if 
the  words  "when  not  in  contravention  of  State 
or  local  law"  could  be  regarded  as-  giving  any 
warrant  for  a  quo  warranto  proceeding  by  a 
state  officer  in  a  state  court,  I  should  say 
they  would  do  no  more  than  to  permit  such 
a  proceedinp^  to  determine  whether  the  privi- 
lege was  in  contravention  of  the  state  law. 
There  is  nothing  in  them  which  points  even 
remotely  to  a  purpose  to  sanction  a  proceed- 
ing to  determine  the  power  of  Congress  under 
the  Constitution  to  clothe  a  national  bank 
with  the  privilege  indicated.  That  would  be 
without  any  precedent  in  the  legislation  re- 
lating to  federal  corporations,  and  I  submit 
that  it  is  most  improbable  tliat  Congress 
either  did  or  would  entertain  such  a  purpose. 

The  provision  cited  from  the  Act  of  1864 
has  been  in  the  statutes  for  fifty-three  years 
and  no  one  seems  ever  to  have  thought  until 
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BOW  that  it  was  intended  to  authorize  a  pro- 
ceeding such  as  this  against  a  national  bank. 
I  think  its  words  do  not  fairly  lend  them- 
selves to  that  purpose.  Thoy  have  hitherto 
heen  regarded,  and  in  practice  treated,  as  re- 
ferring to  ordinary  suits  such  as  may  be 
conveniently  prosecuted  against  a  bank  in  its 
home  town  and  county.  Besides,  the  terms 
of  the  provision  show  that  it  can  have  no 
application  here.  After  providing  for  suing 
a  national  bank  in  the  federal  or  territorial 
court  of  the  district  in  which  it  is  established, 
the  provision  adds,  "or  in  any  state,  county, 
or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located."  This  bank, 
as  the  record  discloses,  is  located  in  Bay  City, 
Bay  County.  The  proceeding  waa  begun  and 
had  in  the  Supreme  Court  of  the  State  at 
the  capital,  which  is  Lansing,  Ingham  County. 
Therefore  the  provision  can  give  no  support 
to  the  proceeding. 

For   these   reasons   I  think  the  judgment 
should  be  reversed  [432]  with  a  direction  to 
dismiss  the  information  for  want  of  jurisdic- " 
tion. 

Mr.  Justice  Day  authorizes  me  to  say  that 
he  concurs  in  this  dissent. 


NOTE. 

The  reported  case  upholds  the  validity  of 
the  provision  of  the  Federal  Reserve  Bank 
Act  (section  Ilk,  6  Fed.  St.  Ann.  (2d  ed.) 
829 )  whereby  the  federal  reserve  board  is  au- 
thorized "to  grant  by  special  permit  to  na- 
tional banks  applying  therefor,  when  not  in 
contravention  of  state  or  local  law,  the  right 
to  act  as  trustee,  executor,  administrator 
or  registrar  of  stocks  and  bonds,  under  such 
rules  and  regulations  as  the  said  board  may 
prescribe." 

The  powers  thus  conferred  the  court  holds 
to  be  sufficiently  germane  to  the  business  of 
the  federal  banking  agencies  that  the  grant 
thereof  involves  no  invasion  of  the  powers  of 
the  states.  The  court  also  holds  that  the 
authority  given  to  the  board  by  the  section 
in  question  is  not  invalid  as  a  delegation 
of  legislative  power.  Prior  to  the  decision  in 
the  reported  case,  the  enactment  in  question 
was  held  to  be  invalid  by  two  state  decisions. 
See  People  v.  Brady,  Ann.  Cas.  1917C  1093, 
and  the  note  thereto  wherein  is  cited  the 
decision  which  is  reversed  by  the  reported 
case* 
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Illinois  Supreme  Court — April  20,  1916. 
27S  III.  286;  112  N.  E.   679. 

Stare  Deoisis  •-  Rule  of  Property. 

A  decision,  establishing  a  rule  of  property 
which  had  been  adhered  to  for  several  cen- 
turies, should  not  be  disturbed  by  the  courts, 
Covenaate  —  Ranains  with  I«aad. 

Whether  a  covenant  runs  with  the  land  or 
is  merely  personal  depends  upon  whether  it 
concerns  the  use  and  occupation  of  the  land  or 
Is  a  collateral  and  personal  covenant,  not'  im- 
mediately concerning  the  thing  granted,  for 
if  the  covenant  concerns  the  land  and  enjoy- 
ment, its  benefit  or  obligation  passes  with  the 
ownership. 

Eaadlord  and  Teaant  —  Ooveaaat  of 
Leaeor  to  Pay  for  laiproveaieats  — ^ 
lilability  of  Graatee* 

Land  was  leased  for  an  amusement  park,, 
the  lessee  to  be  entitled  to  all  rents  from  per- 
sons desirin^r  to  use  the  premises  for  amuse- 
ments. All  improvements  placed  on  the  prem- 
ises by  the  lessee  to  carry  out  the  provisions^ 
of  the  lease,  at  the  expiration  of  the  lease, 
were  to  be  purchased  by  the  lessor  at  seven- 
ty-five per  cent  of  their  original  cost.  The 
lease  declared  that  covenants  should  be  bind- 
ing upon  the  executors,  administrators  of  the- 
parties  to  the  lease.  The  lessee  took  posses- 
sion and  constructed  improvements  and  the 
lessor  conveyed  his  reversion.  Rev.  St,  1874,. 
c.  80,  §  16,  declares  that  a  lessee  shall  have 
the  same  remedy,  by  action  or  otherwise,, 
against  the  lessor,  his  grantees,  assignees, 
or  their  representatives  for  the  breach  oif  any 
agreement  as  such  lessee  might  have  against 
his  immediate  lessor  of  the  premises.  It  is 
held  that  the  agreement  by  the  lessor  to  pur- 
chase the  improvements  at  the  expiration  of 
the  lease  was  enforceable  against  the  grantee 
or  assignee  of  the  lessor,  though  assignees^ 
were  not  mentioned  in  the  lease. 

[See  note  at  end  of  this  case.] 

Appeal  from  Appellate  Court,  Third  Dis-^ 
trict. 

Action  by  Lawrence  Purvis,  plaintiff, 
against  Irving  Shuman,  defendant.  Judgment 
for  defendant  in  Circuit  Court,  Moultrie- 
county:  BoGOS,  Judge.  Judgment  affirmed 
by  Appellate  Court.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

Frank  Hf.  JTarhaugh,  Edward  C.  Craig, 
Donald  B.  Craig  and  James  W,  Craig  for 
appellant. 

Whitaker,  Wwrd  d  Pugh,  Thompson  <£  Mc 
Laughlin  and  Simmons  d  Irving  for  appellee^ 

[287]  Cabtwkiqht,  J.— The  appellant. 
Lawrence  Purvis,  filed  his  declaration  in  thi» 
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«case  in  the  circuit  court  of  Moultrie  county 
against  the  appellee,  Irving  Shuman,  grantee 
of  the  reversion  in  premises  leased  to  the 
appellant  by  Sam  T.  Miller,  to  recover  from 
the  appellee  seventy- five  per  cent  of  the  cost 
•of  improvements  placed  on  the  leased  prem- 
ises by  virtue  of  a  covenant  of  the  lessor 
contained  in  the  lea^e.  The  court  sustained 
a  demurrer  to  the  declaration  and  rendered 
judgment  against  the  appellant  for  costs.  An 
appeal  was  taken  to  the  Appellate  Court  for 
the  Third  District,  where  the  judgment  was 
ailirmed  and  a  certificate  of  importance  and 
a  further  appeal  were  allowed. 

Tlie  facts  alleged  in  the  declaration  and  ad- 
mitted bj'  the  demurrer  are  as  follows:  On 
April  9,  1907,  Sam  T.  Miller,  owner  of  the 
north  half  of  the  northwest  quarter  of  the 
southeast  quarter  of  section  1,  town  13,  range 
5,  in  Moultrie  county,  leased  the  same  to  the 
plaintiff  from  March  1,  1907,  to  March  1, 
1912,  at  a  rental  of  $200  per  annum.  It  was 
agreed  that  the  plaintiff  should  not  sub-let 
the  premises  without  the  consent  of  the  lessor, 
and  the  lease  contained  the  following  provi- 
sions : 

"It  is  further  mutually  agreed  between  the 
parties  hereto  that  the  party  of  the  second 
part  has  leased  said  premises  as  an  amuse- 
ment park,  and  that  the  party  of  the  second 
part  is  entitled  to  all  rents  and  privileges 
-that  he  may  be  able  to  receive  from  the  par- 
ties desiring  to  use  the  same  for  a  ball  park, 
race  meetings  or  other  similar  forms  of 
.amusement.  It  is  further  agreed  between  the 
parties  hereto  that  any  and  all  improvements 
that  may  be  put  on  said  premises  by  the 
party  of  the  second  part  for  the  purpose  of 
carrying  out  the  [288]  provisions  of  this 
lease  will  at  the  expiration  of  this  lease  be 
purchased  by  the  party  of  the  first  part  at 
seventy -five  per  cent  of  the  original  cost  of 
said  improvements.  .  .  .  The  covenants 
herein  shall  extend  to  and  be  binding  upon 
the  heirs,  executors  and  administrators  of  the 
parties  to  this  lease." 

The  lease  waa  recorded  and  the  plaintiff 
took  possession  and  constructed  the  improve- 
ments for  the  purpose  of  carrying  out  the 
provisions  of  the  lease  thi^t  the  premises 
should  be  used  for  an  amusement  park,  and 
the  improvements  cost  $8,255.95.  During  the 
term,  on  August  10,  1909,  Sam  T.  Miller,  the 
lessor,  having  platted  the  premises  into  lots, 
sold  and  conveyed  a  portion  to  the  defendant 
and  another  portion  to  the  dcfciidant  and 
D.  L.  Knslow,  ^and  on  January  3,  1910,  Ens- 
low  conveyed  all  his  interest  to  the  defendant. 
On  March  1,  1912,  the  defendant  notified  the 
plaintiff  that  he  was  the  owner  of  the  prem- 
ises and  requested  the  plaintiff  to  remove  the 
improvements.  The  plaintiff  refused  to  com- 
ply with  the  request  and  demanded  from  the 
•defendant  seventy-five  per  cent  of  the  original 


cost  of  tlu'  improvements,  which  the  defendant 
refused  to  pay.  Afterward  the  defendant  ob- 
tained a  judgment  against  Sam  T.  Miller, 
the  lessor,  caused  an  execution  to  be  issued 
and  levied  upon  the  improvements  as  the 
property  of  Miller  and  sold  them  by  virtue 
of  the  execution. 

The  Appellate  Court  was  of  the  opinion 
that,  the  improvements  not  being  in  existence 
at  the  time  the  lease  was  executed,  the  cov- 
enant of  Miller  to  pay  at  the  termination  of 
the  lease  seventy-five  per  cent  of  their  original 
cost  was  personal  and  collateral  to  the  demise 
and  did  not  run  with  the  land  so  as  to  bind 
the  grantee  of  the  lessor,  under  the  decision 
in  Spencer's  Case,  5  Coke  (Eng.)  16a 
(1  Smith's  Lead.  Cas.  (pt.  1)  145)  and  sub- 
sequent cases  following  that  one.  The  deci- 
sion of  this  case  will  turn  upon  the  question 
whether  that  view  of  the  law  was  correct. 

[289]  The  statutory  provision  giving  lessees 
a  right  of  action  against  grantees  of  the  re- 
version is  section  15  of  chapter  80  of  the 
Revised  Statutes  of  1874,  relating  to  land- 
lord and  tenant, '  and  is  as  follows :  "The 
lessees  of  any  lands,  their  assigns  or  pers<»ial 
representatives,  shall  have  the  same  remedy, 
by  action  or  otherwise,  against  the  lessor,  his 
grantees,  assignees  or  his  or  their  representa- 
tives, for  the  breach  of  any  agreement  in  such 
lease,  as  such  lessee  might  have  had  against 
his  immediate  lessor:  Providedt  this  section 
shall  have  no  application  to  the  covenants 
against  incumbrances,  or  relating  to  the  title 
or  possession  of  the  premises  demised."  The 
previous  statute,  included  among  those  adopt- 
ed as  the  law  of  this  State,  was  enacted  in 
the  thirty-second  year  of  the  reign  of  Henr\' 
VIII.  (Stat.  32  Henry  VIII,  c.  34.)  The 
reason  for  the  enactment  of  that  statute  was 
that  the  monasteries  and  other  religious  and 
ecclesiastical  houses  had  been  dissolved  and 
their  lands  had  come  to  the  possession  of  the 
king,  who  distributed  them  to  the  lords. 
Much  of  the  lands  was  subject  to  leases  when 
they  fell  into  the  hands  of  the  king,  and  the 
monks  had  inserted  in  the  leases  various  cov- 
enants and  provisions  for  their  benefit  and 
advantage.  At  the  common  law  no  person 
could  take  the  benefit  of  any  covenant  or 
condition  except  such  as  were  parties  or 
privies  thereto,  so  that  the  grantees  of  the 
king  could  not  enforce  the  covenants  in  the 
leases.  These  things  were  recited  in  the  pre- 
amble, and  the  statute  was  enacted  to  give  to 
the  grantees  of  the  king  the  same  remedies 
that  the  original  lessors  might  have  had. 
Section  1  of  the  act  provided  that  the 
grantees  of  the  king  should  have  the  same 
advantages,  benefits  and  remedies  as  the 
lessors  might  have  had.  Section  2  was  added, 
purporting  to  create  rights  in  lessees  which 
they  already  had  so  far  as  covenants  running 
with   the  land  were  concerned,  probably  to 
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give  the  statute  the  appearance  of  providing 
for  the  rights  of  tenants  as  well  as  of  land- 
lords. (2  Sugden  on  [290]  Vendors  and  Pur* 
diasers,  247.)  The  benefit  of  covenants  re- 
lating to  the  land  entered  into  by  the  lessor 
passed  to  the  assignee  of  the  lessee,  for  though 
no  contract  had  been  made  between  the  lessor 
and  assignee  individually,  yet  as  the  latter 
became  the  tenant  of  the  former  a  privity 
of  estate  arose  between  them,  by  virtue  of 
which  the  covenants  running  with  the  land 
entered  into  when  the  lease  was  granted  be- 
came mutually  binding  and  might  be  enforced 
by  the  one  against  the  other.  (Williams  on 
Heal  Property,  397.)  At  the  common  law, 
upon  the  grant  of  a  reversion  an  attornment 
was  necessary  by  which  the  tenant  agreed  to 
become  the  tenant  of  the  new  lord,  since  the 
lord  could  not  grant  the  services  of  his  ten- 
ant by  deed  without  his  consent,  the  relation 
between  landlord  and  tenant  and  the  services 
of  the  tenant  being  personal.  (Sheppard's 
Touchstone,  256.)  That  sectimi  provided  that 
all  lessees  should  have  the  same  rights  and 
remedies  agafnst  the  grantees  of  the  reversion 
as  they  might  have  had  against  the  lessors, 
and  section  15  of  our  statute  is  a  substantial 
re-enactment  of  section  2  of  the  former  stat- 
ute. 

It  is  earnestly  contended  that  our  stat- 
ute is  broader  in  its  terms  than  section  2  of 
the  statut;^  of  Henry  VIII,  and  in  one  respect 
it  seems  to  have  been  so  regarded  by  this 
court.  (Fisher  v.  Deering,  60  111.  114.)  Al- 
though the  statute  of  Henry  VIII  purported 
to  give  to  grantees  of  the  reversion  a  right 
of  entry  for  non-payment  of  rent  and  the  rem- 
edies which  the  lessors  might  have  had  or 
enjoyed,  it  was  still  hold  that  the  assignee 
ot  the  reversion  could  not  recover  rent  until 
there  was  an  attornment  but  afterward  could 
recover  it  in  respect  to  privity  of  estate  and 
contract.  The  necessity  of  an  attornment  was 
dispensed  with  by  the  act  of  4  and  5  Anne 
(c.  16)  in  England,  but  that  statute  was  not 
one  of  the  statutes  adopted  by  this  State,  and 
this  court  held  that  an  attornment  was  still 
necessary  to  enable  the  grantee  of  the 
reversion  to  recover  rent.  In  Barnes  v. 
[291]  Northern  Trust  Co.  169  111.  112,  48 
N.  E.  31,  the  decision  in  Fisher  v.  Deering 
that  even  under  the  statute  of  Henry  VIII 
an  attornment  was  necessary  was  stated,  and 
it  was  held  that  section  14  of  the  Landlord 
and  Tenant  act  had  dispensed  with  the  neces- 
sity of  an  attornment  on  account  of  the  gen- 
eral language  of  that  section.  The  language 
of  section  15  is  equally  general  and  purports 
in  general  terms  to  give  to  the  lessee  every 
right  of  action  that  he  would  have  had 
against  the  lessor,  but  it  is  no  more  general 
in  its  terms  than  the  second  section  of  the 
statute  of  Henry  VIII,  and  if  that  statute 
was  limited  in  its  operation  to  covenants 
which  run  with  the  land  and  did  not  include 
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such  covenants  as  are  personal  and  collateral, 
section  15  must  receive  the  same  interpreta- 
tion and  has  not  enlarged  the  rights  or  rem- 
edies of  lessees. 

The  construction  of  the  statute  of  Henrv 
VIII  has  generally  been  considered  as  de- 
termined in  Spencer's  Case,  supra,  in  which 
Spencer  and  his  wife-  brought  an  action  of 
covenant  against  Clark  on  a  covenant  con- 
tained in  a  lease  made  by  the  plaintiffs  to 
S.,  in  which  S.  covenanted  to  build  a  brick 
wall  on  a  part  of  the  land  demised.  The 
covenant  did  not  purport  to  bind  the  assigns 
of  S..  who  assigned  his  term  to  J.,  and  J.  to 
the  defendant.  Sir  Edward  Coke  reported 
seven  resolutions  of  the  judges  concerning 
covenants,  which  of  them  would  run  with 
the  land  and  which  of  them  are  collateral 
and  do  not  go  with  the  land,  where  the  as- 
signee shall  be  bound  without  naming  him 
and  where  not,  and  where  he  shall  be  bound 
although  he  be  expressly  named  and  where 
not.  The  first  resolution  was  as  follows: 
"When  the  covenant  doth  extend  to  the  thing 
in  esse^  parcel  of  the  demise,  the  thing  to  be 
done  by  force  of  the  covenant  is  quodam  modo 
annexed  and  appurtenant  to  the  thing  de- 
mised and  shall  go  with  the  land  and.  shall 
bind  the  assignee  although  he  be  not  bounden 
by  express  word:  but  when  the  covenant  doth 
extend  to  a  thing  %»hich  is  not  in  being  at  the 
time  of  the  demise  made,  the  same  cannot  be 
[292]  appurtenant  or  annexed  to  a  thing 
which  hath  no  being,  as,  if  the  lessee  covon- 
anteth  to  repair  the  houses  demised  to  him 
during  the  term  the  same  is  parcel  of  the 
contract  and  extendeth  to  the  support  of  the 
thing  demised,  and  therefore  is  quodam 
modo  annexed  and  appurtenant  to  houses  and 
sliall  bind  the  assignee  although  he  is  not 
bound  expressly  by  the  covenant.  But  in  the 
case  at  bar  the  covenant  doth  concern  a  thing 
which  was  not  in  esse  at  tlie  time  of  the 
demise  made  but  to  be  newly  built  after,  and 
therefore  shall  bind  the  covenantor,  his  exec- 
utors or  administrators,  and  not  the  assignee, 
for  the  law  will  not  annex  the  covenant  to  a 
thing  which  hath  no  being."  The  second  w-as: 
"It  was  resolved  in  this  case  if  the  lessee  had 
covenanted  for  him  and  his  assigns  that  they 
would  make  a  new  wall  upon  some  part  of  the 
thing  demised,  that  forasmuch  as  it  is  to  be 
done  upon  the  land  demised  that  it  should 
bind  the  assignee,  for,  although  the  covenant 
doth  extend  to  a  thing  to  be  newly  made,  yet 
it  is  to  be  made  upon  the  thing  demised  and 
the  assignee  is  to  take  the  benefit  of  it,  and 
therefore  shall  bind  the  assignee  by  express 
words." 

It  is  contended  that  the  statute  was  not 
construed  in  Spencer's  Case,  both  because  it 
was  not  mentioned  but  mainly  because  it  .was 
wholly  inapplicable  to  the  facts  of  the  case. 
The  case  was  decided  in  the  twenty-fifth  year 
of  Elizabeth, — ^more  than  forty  years  after  the- 
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passage  of  the  statute, — ^and  the  statute  was 
not  mentioned.  It  is  also  true  that  the 'case 
-did  not  involve  the  statute  because  it  was  a 
suit  by  the  ^lessor  and  the  statute  did  not 
purport  to  enlarge  the  rights  of  lessors.  As 
to  covenants  of  a  nature  to  run  with  the  land, 
the  assignee  of  the  lessee  was  bound  by  the 
covenants  of  the  lessee  and  the  right  of  the 
lessor  to  take  advantage  of  them  did  not 
<lepend  upon  the  statute,  the  purpose  of  which 
was  to  give  rights  to  grantees  of  reversions 
so  that  they  might  take  the  same  advantage 
<if  covenants  and  conditions  as  their  grantors 
might.  While  the  decision  in  Spencer's  Case 
was  not  dependent  upon  the  statute  and 
[293]  no  mention  made  of  it,  nevertheless  it 
is  a  necessary  deduction  from  the  decision 
that  if  the  lessor  did  not  have  the  right  to 
enforce  the  covenant  against  the  assignee  of 
kis  lessee  his  grantee  could  not  have  done  so 
ky  virtue  of  the  statute,  which  only  purport- 
•ed  to  give  the  same  right  of  action  to  the 
grantee  of  the  reversion  as  the  lessor  had, 
so  ttiat  a  rule  was  actually  established  for 
iihe  application  of  the  statute.  The  decision 
■as  reported  by  Lord  Coke  was  that  no  cov- 
•enant  would  run  with  the  land  so  as  to  bind 
jissigns  unless  it  related  to  something  in  esse 
at  the  time  the  lease  was  executed.  Perhaps 
710  decision  has  caused  more  comment  and 
controversy  tiian  that  one  and  the  correctness 
••f  the  report  has  been  disputed.  In  MinshuU 
T.  Oakcs,  2  H.  &  X.  (Eng.)  793,  the  court  of 
exchequer  expressed  the  opinion  that  the  rule 
was  not  founded  on  any  reason  and  suggested 
that  Spencer's  Case  was  decided  the  other 
way.  In  the  other  report  referred  to  of  the 
same  ease  by  Moore  (p.  159),  the  decision 
•f  the  court  was  given  as  follows:  "Not- 
withstanding that  covenants  lack  words  [as- 
signs] yet  each  by  acceptance  of  possession 
lias  made  himself  subject  to  all  covenants 
concerning  the  land  but  not  to  collateral 
covenants,  and  covenants  of  reparations  and 
building  of  walls  or  houses  are  covenants 
inherent  to  the  lands,  with  which  the  assigns, 
without  special  words,  shall  be  charged." 
The  court  of  exchequer  directed  attention  to 
the  circumstance  that  the  resolutions  were 
n(:ver  acted  on  and  that  according  to  Moore 
the  decision  was  to  the  contrary,  as  was  the 
decision  in  Smith  v.  Arnold,  3  Salk.  (Eng.) 
4,  and  the  declaration  of  the  court  in  Bally  v. 
Wells,  3  Wils.  K.  B.  26,  although  the  word 
'^'assigns"  appeared  in  the  covenant  in  that 
case.  In  Minshull  v.  Cakes,  supra,  a  cov- 
enant to  repair  the  messuage  and  all  other 
erections  and  buildings  whieli  should  or 
might  be  erected  during  the  term  was  held 
to  run  wiih  the  land,  which  was  at  least  a 
modification  of  the  first  resolution  in  Spen- 
cer's Case.  When  Lord  Coke  was  dismissed 
from  his  office  he  was  ordered  by  the  council 
to  revise  his  [294]  book  of  reports,  which  was 
£aid  to  contain  many  extravagant  opinions, 


but  Spencer's  Case  as  reported  by  him  has 
so  often  been  cited  as  stating  the  law,  some- 
times without  any  consideration  and  some- 
times because  it  was  an  established  rule  which 
ouglit  not  to  be  changed  by  the  courts,  that 
i(  must  be  regarded  as  law  in  any  case  to 
which  it  is  directly  applicable.  Thompson  v. 
Kose,  8  Cow.  (N.  Y.)  266;  Ovington  Bros. 
Co.  V.  Henshaw,  47  Misc.  167,  93  N.  Y.  Sup. 
380;  Brewer  v.  Marshall,  18  N.  J.  Eq.  337; 
Willcox  V.  Kehoe,  124  Ga.  484,  52  S.  E. 
896;  Cicalla  v.  Miller,  105  Tenn.  255,  58  S.  W. 
210;  Lynn  v.  Mt.  Savage  Iron  Co.  34  Md. 
603;  Dewar  v.  Goodman  [1908]  1  K.  B. 
(Eng.)   94. 

According  to  the  first  resolution  in  Spen- 
cer's Case,  if  the  covenant  relates  to  a  thing 
in  esse,  parcel  of  the  demise,  and  which  direct- 
ly touches  or  concerns  the  thing  demised,  it 
binds  the  assignee  although  he  be  not  named; 
and  by  the  second  resolution,  if  the  covenant 
relates  to  a  thing  not  in  ease  but  the  thing  is 
to  be  done  upqn  the  land  demised,  the  as- 
signee, if  named,  will  be  bound  by  the  cov- 
enant, but  not  otherwise.  The  distinction  has 
not  been  regarded  as  founded  in  reason  but 
the  rule  has  been  considered  an  artificial  and 
arbitrary  one,  from  which  the  courts  have 
always  endeavored  to  escape  if  any  distinc- 
tion could  be  found  for  that  purpose  (Bald 
Eagle  Valley  R.  Co.  v.  Nittany  R.  Co.  171 
Pa.  St.  284,  33  Atj.  239),  and  it  has  been  said 
that  the  use  of  the  word  ^'assigns"  as  a 
technical  word  never  was  essential  to  the 
running  of  a  covenant  with  the  land  at  the 
common  law,  and  there  never  was  ground  for 
a  rational  distinction  between  the  assignee 
named  and  not  named  as  to  things  not  in  esse. 
Scxauer  v.  Wilson,  136  la.  357,  15  Ann.  Cas. 
64,  113  N.  W.  941,  14  L.ILA.(N.S.)  185. 
7  R.  C.  L.  1101. 

The  test  wliether  a  covenant  runs  with  the 
land  or  is  merely  personal  is  whether  the 
covenant  concerns  the  thing  granted  and  the 
occupation  or  enjoyment  of  it,  or  is  a  col- 
lateral and  personal  covenant  not  immediately 
concerning  the  thing  granted.  If  a  covenant 
concerns  the  land  and  the  enjoyment  of  it, 
its  benefit  or  obligation  passes  with  the 
[295]  ownership,  but  to  have  that  effect  the 
covenant  must  respect  the  thing  granted  or 
demised  and  the  act  to  be  done  or  permitted 
must  concern  the  land  or  estate  conveyed. 
An  illustration  of  the  rule  is  found  in  Wig- 
gins Ferry  Co.  v.  Ohio,  etc.  R.  Co.  94  III.  83. 
In  that  case  the  Wiggins  Ferry  Company 
convened  to  a  railroad  company  rights  and 
easements  in  two  parcels  of  ground  and  the 
railroad  company  covenanted  to  employ  the 
ferry  company  to  transport  across  the  Missis- 
sippi river  persons  and  property  brought  to 
the  river  upon  the  railroad  or  to  be  trans- 
ported on  the  railroad.  The  Ohio  and  Mis- 
sissippi Railway  Company  purchased  the 
railroad   property   and   the  suit  was   for  a 
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breach  of  the  covenant.  The  court  said  that 
in  order  that  a  covenant  may  run  with  the 
land  its  performance  or  nonperformance  must 
■affect  the  nature,  quality  or  value  of  the 
property  demised,  independent  of  collateral 
circumstances,  or  must  affect  the  mode  of 
•enjoyment.  The  covenant  having  nothing  to 
4o  with  the  two  parcels  of  land  in  which  the 
easement  was  granted  was  lield  to  be  per- 
sonal. It  makes  no  difference  whatever  as  to 
the  question  whether  a  covenant  runs  with  the 
land  and  may  be  enforced  against  the  grantee, 
whether  the  method  of  enforcement  is  by  an 
action  at  law  or  in  equity.  Equity  may  give 
the  thing  itself  and  therefore  furnish  a  more 
•complete  and  adequate  remedy  than  an  action 
at  law  in  which  damages  may  be  recovered, 
but  the  method  of  enforcement  has  no  relation 
to  the  rights  of  the  parties.  In  Gibson  v. 
Holden,  115  111.  109,  3  N.  E.  282,  56  Am.  Rep. 
146,  the  court  quoted  with  approval  from  the 
notes  to  Spencer's .  case  in  Smith's  Leading 
Cases  the  following:  "Whether  a  covenant 
will  or  will  not  run  with  the  land  does  not 
«o  much  depend  on  whether  it  is  to  be  per- 
formed on  the  land  itself  as  on  whether  it 
tends  directly  or  necessarily  to  enhance  its 
value  or  render  it  more  beneficial  or  conven- 
ient to  those  by  whom  it  is  owned  or  occupied, 
for  if  this  be  the  case  every  successive  as- 
fiignee  of  the  land  will  be  entitled  to  enforce 
the  covenant."  In  Spencer's  Case  the  build- 
ing of  the  wall  does  not  [296]  appear  to  have 
been  for  the  purpose  of  rendering  the  premises 
more  beneficial  or  convenient  to  the  occupant 
or  to  enable  him  to  use  and  enjoy  the  land 
demised,  but  in  Sampson  v.  Easterby,  9  B.  & 
C.  605,  17  E.  C.  L.  428,  where  an  undivided 
one- third  part  of  certain  mines  was  leased 
and  the  lease  contained  a  covenant  by  the 
lessee  that  he  would  build  a  new  smelting 
mill  and  keep  it  in  repair  for  working  the 
mines,  the  covenant  was  held  to  bind  the 
assignees  although  not  expressly  named. 

In  Fitch  V.  Johnson,  104  111.  Ill,  a  cor- 
poration owning  a  fe6  in  real  estate  on  either 
side  and  extending  across  Rock  river,  upon 
which  the  construction  of  a  dam  had  been 
commenced  designed  to  be  used  in  operating 
a  flour  mill,  conveyed  the  mill  and  land  upon 
which  it  was  situated,  together  with  certain 
water  power,  and  in  the  deed  covenanted  to 
complete  and  finish  the  dam  and  works  in 
a  good  and  substantial  manner  according  to 
a  certain  contract  and  to  forever  keep  up  and 
maintain  at  least  a  six-foot  dam,  to  enable 
the  grantees,  their  heirs  and  assigns,  to  use 
and  enjoy  the  water  power.  The  corporation 
conveyed  the  dam  and  other  hydraulic  works, 
together  with  the  land  upon  which  they  were 
constructed,  and  it  was  held  that  the  cov- 
enant was  not  a  mere  personal  one  on  the 
t)art  of  the  corporation  but  its  burden  de- 
volve(^  upon  the  grantees.  The  dam  was  not 
completed  and  in  ease  when  the  conveyance 
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containing  the  covenants  was  executed,  and 

no  importance  was  attached  to  any  questions 

whether   assigns    were   named   or   not.     The 

principal    consideration    was    that    the    mill 

without  the  motive  power  would  be  of  no 

value  to  the  owner. 

In  Dorsey  v.  St.  Louis,  etc.  R.  Co.  58  111. 
65,  a  railroad  company  entered  into  an  agree- 
ment, in  consideration  of  a  conveyance  to  it, 
that  it  would  in  the  future  construct  and 
maintain  a  fence,  with  proper  cattle-guards, 
two  crossings  and  gates,  and  a  depot  on  the 
lands,  and  afterward  conveyed  its  property  to 
the  St.  Louis,  Alton  and  Terre  Haute  Rail- 
road Company.  The  suit  was  [297]  cgi  action 
of  covenant  by  the  grantor  against  the  as- 
signee of  the  covenantor.  The  circuit  court 
sustained  a  demurrer  and  the  judgment  was 
reversed  by  this  court.  The  court  referred 
to  the  first  two  resolutions  in  Spencer's  Case, 
and  said  they  would  control  if  the  covenant 
had  been  executed  by  an  individual,  but  as 
the  corporation,  when  the  covenant  was  en- 
tered- into,  was  not  authorized  to  convey  its 
property  the  law  did  not  require  a  clause 
binding  assignees  to  secure  the  grantor  in  his 
covenants;  that  the  covenant  related  to  the 
land  and  in  contemplation  of  the  law  inhered 
perpetually,  and  any  authority  conferred  on 
the  grantee  to  convey  did  not  and  could  not 
sever  the  covenant  from  the  land.  The  deci- 
sion, while  recognizing  the  rule  in  Spencer's 
Case  where  it  could  not  be  avoided,  enforced 
the  covenant  to  effeotuate  the  intention  of  the 
parties,  but  if,  as  stated,  the  covenant  related 
to  the  land  and  in  contemplation  of  the  law 
inhered  perpetually,  it  came  within  the  defini- 
tion of  one  which  would  run  with  the  land. 

In  the  case  of  Hansen  v.  Meyer,  81  111.  321, 
25  Am.  Rep.  282,  the  suit  was  brought  to 
recover  damages  for  the  breach  of  a  covenant 
of  the  lessor  to  buy  from  the  lessee,  at  a 
reasonable  price,  counters  and  shelving  to  be 
put  in  a  store  room  on  the  first  fioor  of  a 
hotel  building  by  the  lessee.  The  court  cited 
Spencer's  Case,  and  held  that  the  grantee  of 
the  lessor  was  not  bound  because  the  counters 
and  shelving  were  not  in  ease  and  had  not  yet 
become  a  part  of  the  land  when  the  lease  was 
made.  The  appellant  claimed  a  right  to 
maintain  the  action  under  section  15  of  our 
statute  before  referred  to,  but  the  court  de- 
clined to  consider  that  question  because  the 
statute  was  enacted  after  the  lease  was  ex- 
ecuted. It  does  not  appear,  however,  that 
there  was  any  restriction  upon  the  use  of 
the  premises  which  required  counters  and 
shelving  or  that  they  were  necessary  to  the 
enjoyment  of  the  leasehold  estate.  The  court, 
therefore,  did  not  consider  that  question  and 
the  case  came  exactly  within  the  first  resolu- 
tion in  Spencer's  Case. 

[298]  Neither  the  Hansen  Case  nor  Spen- 
cer's Case  is  authority  for  the  doctrine  that 
if  the  lessee  is  restricted  to  a  particular  use 
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of  the  lands  demised,  requiring  improvements 
without  which  the  land  could  not  be  used  for 
the  special  purpose,  a  covenant  relating  to 
such  improvements  does  not  run  with  the 
land  and  bind  assigns  not  expressly  named. 
The  covenant  in  this  case  did  directly  affect 
the  mode  of  enjoying  the  leaseliold  estate 
which  could  not  be  otherwise  enjoyed.  Surely 
such  a  covenant  is  annexed  to  the  land  itself 
and  the  privity  of  estate  which  is  the  foun- 
dation of  the  running  of  covenants  with  the 
land  is  present.  The  improvements,  when 
made,  would  not  only  tend  to  the  support  of 
the  thing  demised  but  would  be  essential  to 
its  use.  The  provisions  of  the  lease  amounted 
to  an  express  covenant  not  to  use  the  prem- 
ises for  any  other  purpose  than  as  an  amuse- 
ment park.  The  naked  land  without  the 
improvements  could  not  be  used  for  that  pur* 
pose,  and  the  lessee  agreed  to  create  the  very 
thing  which  would  enable  him  to  use  the  land 
for  the  specified  purpose.  Stalls,  paddocks, 
seats  for  the  people,  stands  for  the  judges, 
fences  with  gates,  offices  for  the  sale  of"  tick- 
ets, and  other  improvements,  were  absolutely 
es&ciitial  to  effect  the  purpose  of  the  lease 
and  to  give  the  lessee  the  benefit  of  it.  The 
grantee  of  Miller  unquestionably  had  a  right 
to  enforce  the  covenant  of  the  lease  that  the 
premises  should  be  used  for  an  amusement 
park,  and  having  the  benefits  of  the  covenant 
the  burden  and  benefit  ran  together  with  the 
land.  The  defendant,  as  grantee  of  the  rever- 
sion, might  have  enforced  against  an  assignee 
of  the  defendant  the  provision  of  the  lease 
that  the  demised  premises  should  be  used  for 
an  amusement  park,  and  such  use  necessitated 
the  making  of  the  improvements.  The  mutual 
covenants  related  to  the  manner  of  use  and 
enjoyment  of  the  premises  and  were  inherent 
in  the  demise  and  not  personal  or  collateral. 
Whether  there  was  ever  any  rational  ground 
for  a  distinction  between  things  which  are  or 
are  not  in  esse  when  the  covenant  is  made 
where  they  do  [299]  not  concern  the  use  and 
enjoyment  of  the  demised  premises,  there 
certainly  is  none  where  the  covenant  directly 
concerns  such  use  and  enjoyment. 

The  judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed  and  the  cause  is 
remanded  to  the  circuit  court. 

Reversed  and  remanded. 

Behearing  denied  June  8,  1916. 

NOTE. 

Right  of  I#essee  to  Eiif  oroe  Goveiuint  to 
Pay  for  ImproTementa  or  Repairs 
against  Svooessor  of  Reversion. 

The  purpose  of  this  note  is  to  discuss  the 
recent  cases  passing  on  the  right  of  a  lessee 
to  enforce  a  covenant  to  pay  for  improve- 
ments or  repairs  against  a  successor  of  the 


reversion.  The  earlier  cases  on  this  subject 
are  discussed  in  the  notes  to  Willcoz  v.  Kehoe, 
4  Ann.  Cas.  439 ;  and  Guzzler  v.  De  Graaf ,  82 
Am.  St.  Rep.  668,  672. 

The  reported  case  holds  that  a  covenant  by 
a  lessor  that  on  the  termination  of  the  lease 
he  will  pay  a  part  of  the  cost  of  improve* 
ments  to  be  made  by  the  lessee  is  binding  on 
a  grantee  of  the  leased  premises  though  the- 
lease  does  not  purport  to  bind  the  assigns  of 
the  lessor. 

In  Bruder  v.  Crafts,  etc.  Co.  79  Misc.  88,. 
139  N.  Y.  S.  307,  it  was  said  obiter  that  an 
agreement  by  U  lessor  to  reimburse  the  lesseo 
for  repairs  on  the  termination  of  the  lease 
was  "a  covenant  running  with  the  land  and 
binding  the  heirs  and  assigns  of  the  parties."' 

However,  in  Diepenbrock  v.  Luiz,  159  Cal. 
716,   Ann.   Cas.    1912C   1084,    115    Pac.    743, 
L.R.A.1915C  234,  an  action  by  the  grantee  of 
demised  premises  against  the  lessee  for  rent 
which  became  due  after  the  transfer  of  the 
property,  the  court  ip  holding  that  the  lessee 
^  could  not  offset  the  value  of  improvements 
made  by  him  on  the  land  from  the  rent  said: 
"The  main  controversy  is  over  the  proper  con- 
struction   of    the    following    clause    in    said 
lease:      'It    is   agreed   by   and   between    the 
parties  hereto,  that  the   party  of   the   first 
part  may  sell  the  demised  premises  at  any 
time  during  the  said  term.     Whenever  sold 
this  lease  shall  cease  and  be  at  an  end,  pro- 
vided that  the  party  of  the  first  part  shall 
then  pay  to  the  party  of  the  second  part,  for 
all   improvements  placed   upon   the   demised 
premises  to  the  time  of  such  sale,  including 
the  cost  of  all  ditches,  built  thereon  by  the 
latter   and  all   crops  then  growing  thereon^ 
the  value  thereof  to  be  agreed  upon  by  the 
parties  hereto^  and  if  they  do  not  agree  the 
value  thereof  shall  be  fixed  by  two  disinterest- 
ed persons  selected  for  that  purpose,  by  the 
parties  hereto,  and  if  they  fail  to  agree  by 
a   third   person    selected   by   them    for   that 
purpose,  and  a  majority  of  the  three  shall  fix 
the  value  of  such  improvement,  and  the  cost 
of  such  ditches,  and  the  value  of  such  crops, 
and  as  so  fixed  shall  be  paid  by  the  party 
of  the  first  part  to  the  party  of  the  second 
part.'    It  is  the  contention  of  appellant  that 
the  lease  was  terminated  the  instant  a  bona 
fide   sale   was   effected   by  the   lessor,   while 
respondent  claims  that  the  termination  was 
subject  to  the  further  condition  of  payment 
of  the  value  of  the  improvements.    In  other 
words,  the  parties  differ  as  to  whether  the 
clause  providing  for  said  payment  constitutes 
a  covenant  or  a  condition.    .     .     .    Reflecting, 
however,  that  the  lease  was  for  the  term  of 
five   years  and   that  valuable   improvements 
were  likely  to  be  made  by  the  lessee  and  that 
the  lessor  wanted  to  be  in  a  position  to  avail 
himself  of  any  favorable  opportunity  to  sell 
the  premises  to  advantage,  what  is  moioe  rea- 
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«onAble  than  the  conclusion  that  the  lessor 
desired  to  retain  an  option  to  terminate  the 
lease  if  the  would-be  purchaser  should  de- 
mand that  the  premises  be  conveyed  free  from 
incumbrances?  Of  course,  it  is  only  in  view 
•of  such  a  contingency  that  there  would  be 
any  reason  for  leaving  the  lessor  a  choice  as 
to  the  payment  for  the  improvements.  It 
would  hardly  be  supposed  that  he  was  so 
generous  as  to  choose  to  pay  unless  the  ex- 
igency of  a  profitable  sale  made  is  to  his 
advantage  to  do  so.  On  the  other  hand,  the 
lessee  would  hardly  be  willing  to  have  his 
valuable  leasehold  interest  destroyed  at  any 
time  by  a  sale  without  at  least  some  protec- 
tion for  his  outlay  on  the  property.  And  he 
might,  quite  naturally,  desire  more  security 
than  the  mere  personal  covenant  of  the  lessor 
to  pay  him  for  his  improvements.  He  would, 
therefore,  as  a  reasonable  man,  insist  that 
if  the  lessor  is  to  have  the  privilege  of  selling 
the  property  at  any  time  and  desires  thereby 
to  terminate  the  lease,  it  must  be  upon  the 
condition  that  he  pay  for  the  improvements. 
It  would  immediately  occur  to  the  parties, 
liowever,  that  in  case  the  improvements  are 
to  be  paid  for  some  question  might  ari^e  as 
to  their  value  and  for  the  purpose  of  deter- 
mining this  the  judgment  of  two — ^and  in  case 
of  their  disagreement — of  three  arbitrators, 
it  might  be  considered  expedient  to  invoke. 
If  the  parties  had  these  conditions  in  mind 
would  they  not  with  sufficient  accuracy  ex- 
press their  intention  by  declaring  that  'the 
lessor  may  sell  the  demised  premises  at  any 
time  during  said  term?  Whenever  sold  the 
lease  shall  cease  and  be  at  an  end  provided 
that  the  party  of  the  first  part  shall  then 
pay  to  the  party  of  the  second  part  the  value 
oi  the  improvements  placed  thereon  by  said 
party  of  the  second  part  to  be  agreed  upon 
by  the  said  parties  and  if  they  cannot  agree, 
said  value  to  be  determined  by  two  disin- 
terested parties  and  in  case  of  their  disagree- 
ment a  third  party  shall  be  selected  and  a 
majority  of  the  three  shall  fix  the  value  of 
the  improvements  to  be  paid  by  said  party 
of  the  first  part.  Iliis  is  substantially  the 
language  used,  and  to  adopt  the  construction 
of  appellant,  we  must  depart  from  the  pri- 
mary meaning  of  the  word  provided  and  hold 
that  the  parties  used  it  in  a  secondary  sense, 
llie  argument  of  appellant  is  interesting  and 
ingenious,  but  it  cannot  change  the  fact  that, 
attributing  the  usual  and  ordinary  significa- 
tion to  the  language  of  the  parties,  a  con- 
dition is  found  in  the  provision  in  question. 
Nor,  if  we  bear  in  mind  the  contingency  al- 
ready suggested  and  implied  in  the  terms 
employed,  does  the  conclusion  of  the  learned 
trial  judge  derogate  from  the  force  of  the 
seemingly  positive  promise  to  pay  for  the 
improvements.  But  accepting  appellant's  in- 
terpretation, how  does  the  case  appear?     If 
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the  lease  was  terminated  by  the  sale,  it  was 
the  duty  of  defendant  to  surrender  the  prem- 
I'ses.  It  is  indeed  so  provided  in  these  words : 
'At  the  end  of  said  term  or  early  ending  of 
this  lease  the  party  of  the  second  part  shall 
surrender  possession  of  the  demised  premises 
in  good  order  and  condition.'  It  is  the  duty 
of  the  lessor  to  pay  for  the  improvements. 
The  lessor  failed  to  pay  and  the  lessee  con- 
tinued in  possession.  It  is  admitted  that  the 
lessor's  covenant  was  a  personal  one,  it  was 
not  made  subject  to  a  lien  upon  the  land, 
nor  upon  appellant's  theory  was  the  lessee 
authorized  to  remain  in  possession  until  he 
was  paid  for  the  improvements.  The  lessee's 
redress,  therefore,  for  the  violation  of  the 
lessor's  promise  is  a  personal  action  against 
the  latter  for  the  value  of  the  improvements." 
In  Diederich  v.  Rose,  228  111.  610,  81  N.  E. 
1140,  it  was  held  that  a  lessee  of  lands  from 
a  board  of  isanal  commissioners  for  the  term 
of  not  more  than  twenty  years  was  not  en- 
titled to  payment  for  certain  permanent  im- 
provements made  thereon  from  a  subsequent 
purchaser  of  the  lands  from  the  board,  not- 
withstanding the  fact  that  the  lease  stipulat- 
ed that  in  the  event  it  should  not  be  renewed, 
the  new  tenant  should  take  the  improvements 
al  an  appraised  value.  The  court  said:  "At 
the  time  this  lease  was  made  the  canal  com- 
missioners had  no  power  to  sell  land  in 
Chicago.  Previous  to  1874  they  had  both 
power  of  sale  and  of  giving  leases  practically 
unlimited  as  to  time.  (Granger  v.  Illinois,  etc. 
Canal,  18  111.  443;  Chicago  Sanitary  Dist.  v. 
Adam,  179  III.  406.)  From  1874  to  1891  the 
law  allowed  them  to  lease  land  for  a  max- 
imum term  of  ten  years.  From  1891  to  1899 
the  law  permitted  them  to  lease  the  lands  for 
not  more  than  twenty  years,  and  in  the  last 
named  year  an  amendment  gave  the  canal 
commissioners  power  of  sale  of  canal  lands 
in  Chicago,  the  same  as  they  had  with  the 
other  canal  lands  in  the  state.  This  lease 
was  made  March  7,  1896,  when  the  canal 
commissioners  only  had  power  to  lease  the 
land  not  exceeding  twenty  years.  Appellant 
contends  that  at  that  date  the  board  not  only 
had  the  power  to  lease  the  lands  for  the 
length  of  the  term  provided  in  the  lease,  but 
also  to  provide  for  renewal  of  the  lease  on 
the  terms  and  conditions,  as  to  improvements, 
set  forth  in  said  provision  of  the  lease,  and 
while  the  appellant  could  not  claim  a  lien 
as  against  the  state  or  the  canal  commission- 
ers, yet  the  board  did  have  power  to  bind 
their  assigpis.  Appellees  insist  that  neither 
of  these  contentions  is  in  accordance  with  the 
law.  It  appears  that  the  land  was  not  re-let, 
but,  the  law  having  been  changed  in  the 
meantime,  it  was  sold  in  April,  1904,  subject 
to  the  lease  of  appellant,  and  it  is  contended 
by  him  that  it  was  purchased  subject  to  the 
charge  of  an  implied  lien  in  his  favor  as  to 
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the  improvements.  If  the  commissioners  had 
the  power  not  only  to  lease  for  twenty  years 
but  to  encumber  the  land  with  a  lien  for 
improvements,  then  substantially  they  would 
have,  indirectly,  the  power  of  sale  and  a  con- 
veyance to  enforce  the  lien,  which  the 
legislature  never  intended  to  give  them. 
Statutes  delegating  powers  to  public  officers 
must  be  strictly  construed,  and  all  parties 
interested  must  look  to  the  statute  for  the 
grant  of  power.  .  (2  Lewis'  Sutherland  on 
Statutory  Construction  (2d  ed.)  §  562; 
Illinois,  etc.  Canal  v.  Calhoun,  1  Scam.  (111.) 
521;  State  v.  Delafield,  8  Paige  (N.  Y.)  526, 
2(>  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  665,  and 
authorities  there  cited.)  Under  the  Act  of 
1836  this  court  held  that  the  canal  com- 
missioners had  no  authority  to  annex  other 
conditions  or  terms  than  those  provided  in 
the  act.  ^When  the  language  is  clear  and 
admits  of  but  one  meaning  there  is  no  room 
for  construction.  Courts  cannot  change  the 
clear  meaning  of  words  used,  even  though  the 
consequences  appear  not  to  be  such  as  were 
contemplated.  (St.  Louis,  etc.  R.  Co.  v. 
Postal  Tel.  Co.  173  111.  508,  26  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  598,  and  the  cases 
there  cited.)  We  are  of  the  opinion  that 
the  canal  commissioners  had  no  power  to 
provide,  as  they  did  in  this  lease,  that  if  the 
premises  should  not  be  re-let  to  appellant 
then  the  new  tenant  should  be  required  to 
take  the  improvements  at  an  appraised  value. 
Appellant  contends  that  even  though  this  be 
the  law  still  he  is  entitled  to  an  equitable 
lien  as  against  the  purchasers.  The  provision 
of  the  lease  in  question  refers  to  subsequent 
lessees  and  says  nothing  as  to  purchasers. 
Courts  cannot  make  contracts  for  the  parties, 
and  where  the  meaning  is  plain  another  mean- 
ing cannot  be  added  by  implication  or  intend- 
ment. (Traynor  v.  Palmer,  86  111.  477; 
Rufner  v.  McConnel,  14  111.  168;  Furey  v. 
Gravesend,  104  N.  Y.  405.)  It  has  been 
held  in  some  jurisdictions  that  where  there  is 
no  express  agreement,  equity  gives  a  lien,  or 
the  equivalent  of  a  lien^  where  in  no  other 
way  rights  can  be  secured.  (3  Pomeroy's  Eq. 
Jur.  (3d  ed.)  1241,  19  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  and  authorities  there 
cited.)  But  this  court  held  that  equity  will 
not  give  active  relief  to  one  who,  under  a 
mistaken  belief  as  to  the  title  of  the  property, 
places  permanent  improvements  thereon. 
(Williams  v.  Vanderbilt,  145  111.  238;  Dewey 
V.  Eckert,  62  111.  218;  Butler  v.  Butler,  164 
111.  171.)  In  Williams  v.  Vanderbilt,  supra, 
it  is  stated  that  the  giving  of  a  lien,  such  as 
is  here  contended  for  under  the  general  doc- 
trine of  equity,  even  though  the  right  can  be 
secured  in  no  other  way,  is  carrying  the 
doctrine  of  equitable  liens  further  than  the 
courts  have  generally  gone.  The  right  of  a 
tenant  to  receive  payment  from  a  landlord 
for  improvements  placed  on  the  demised  prem- 


ises during  the  term  arises  from  no  right  or 
duty  from  the  x  elation  of  landlord  and  ten- 
ant, but  is  always  a  matter  of  express  con- 
tract, and  the  tenant  only  has  such  rights  as 
are  given  him  by  his  contract.  (Gardener  ▼. 
Watson,  18  111.  App.  386;  Watson  v.  Gar- 
dener,  119  111.  312;  Mathes  v.  Dobshuetz,  72 
111.  438.)  The  vendee  caimot  be  held  to  pay 
for  these  improvements,  as  the  lease  does  nc^ 
so  provide." 


HOUIES 

V. 

SOUTHERN  RAILWAY  COMPANT. 

Georgia  Supreme  Court — ^May  10,  1916. 
146  Ga.  172;  88  S.  E.  024t. 


Courts  —  PreTions  Decision  Explaiaod. 

The  decisions  in  Southern  Ry.  Co.  ▼.  Co- 
venia,  100  Ga.  46,  29  S.  E.  219,  40  L.ILA. 
253,  62  Am.  St.  Rep.  312,  and  Atlanta  Con- 
solidated St.  Ry.  Co.  V.  Arnold,  100  Ga.  566, 
28  S.  E.  224,  rendered  by  a  majority  of  the 
supreme  court,  were  not  in  terms  modified 
by  the  ruling  in  James  v.  Central  of  G^rgia 
Ry.  Co.  138  Ga.  415,  75  S.  E.  431,  41  L.R.A 
(N.8.)  705,  29  Ann.  Cas.  1913D  468;  nor  was 
there  such  necessary  inconsistency  between 
the  two  former  rulings  and  that  last  men- 
tioned that  they  were  by  force  thereof  modi- 
fied, but  they  remain  as  decisions  of  a  ma- 
jority of  the  supreme  court,  and  therefore  as 
precedents  to  be  followed  by  the  court  of 
appeals. 

Death  by  IXTrongf ul  Act  —  Reeovery  liy 
Parents  —  Rendition  of  Services  hj 
Child  —  Question  of  Ijaw  or  Fact. 

Where  in  a  suit  by  a  parent  for  damages 
on  account  of  loss  of  services  of  a  child  two 
years  and  four  months  old,  alleged  to  have 
been  negligently  killed  by  a  railway  train,  it 
was  allegeid  that  the  child  was  precocious, 
strong,  robust,  and  endowed  with  unusual 
physical  powers  for  a  child  of  her  age,  that 
she  ran  on  errands,  helped  bring  in  wood, 
swept  the  house,  helped  to  attend  to  plaintiff's 
younger  child,  and  generally  waited  on  plain- 
tiff and  helped  in  the  household  work,  and 
contributed  to  the  support  of  plaintiff,  and 
that  the  latter  was  dependent  upon  her,  and 
that  the  value  of  the  child's  services  was 
$3  per  month,  to  which  petition  a  demurrer 
was  filed, — if  considered  as  an  original  propo- 
sition, the  members  of  this  court  are  equally 
divided  in  opinion  as  to  whether  a  court  can 
judicially  know  that  the  facts  thus  alleged 
are  as  a  matter  of  law  untrue,  because  so  un- 
reasonable as  to  be  legally  impossible.  Under 
this  division  of  opinion  the  decision  in  At* 
lanta  Consolidated  St.  Ry.  Co.  v.  Arnold* 
supra,  stands  as  a  decision  of  a  majority  of 
this  court.    It  involved  a  child  all^^d  to  be 
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between  two  and  one-balf  and  three  years  of 
age  (which  was  construed  by  a  majority  of 
the  court,  in  the  case  of  Jaines  v.  Central  of 
6a.  Ry.  Co. 'supra,  as  being  equivalent  to  an 
-  allegation  that  the  child  was  about  two  ^nd 
one-half  years  old).  This  includes  the  lesser 
age  of  two  years  and  four  months. 
[See   note   at   end   of   this    case.] 

(Syllabus  by  court) 

Certified  questions  from  Court  of  Appeals.' 

Action  by  Mrs.  D.  E.  Holmes,  plaintiff, 
against  Southern  Railway  Company,  defend- 
ant. Judgment  for  defendant.  Plaintiff 
brings  error.  Heard  on  certified  questions 
from    Court  'of    Appeals.      Questions    an- 

BWKBED. 

[173]  The  Court  of  Appeals  has  certified  to 
the  Supreme  Court  for  decision  the  following 
questions : 

1.  Are  not  the  rulings  in  Southern  Railway 
Co.  V.  Covenia,  100  Ga.  46,  and  Atlanta  Con- 
solidated Street  Railway  Company  v.  Arnold, 
100  Ga.  566,  modified  by  the  ruling  in  James 
V.  Central  of  Georgia  Railway  Company,  138 
Ga.  415,  so  that  where  the  petition,  in  a 
suit  by  a  parent  for  damages  on  account  of 
loss  of  services  of  a  child  two  years  and  four 
months  old,  alleges  that  the  child  was  **pre- 
cocious,  strong,  robust,  and  endowed  with 
unusual  physical  powers  for  a  child  of  her 
age,"  "ran  on  errands,  helped  bring  in  wood, 
swept  the  house,  helped  to  attend  to  peti- 
tioner's child  younger  than  the  deceased,  and 
generally  waited  on  petitioner,  and  helped 
in  the  housework,  doing  all  of  those  innumer- 
able little  things  to.be  done  in  a  home  which 
a  child  can  do  as  effectively,  or  more  so  than 
a  grown  person,"  and  "contributed  to  peti- 
tioner's support,  and  petitioner  was  dependent 
upon  her,"  and  that  the  child's  services  were 
•*of  the  value  of  $3  per  month,"  the  trial 
court  can  not,  as  a  matter  of  judicial  knowl- 
edge, adjudge  that  the  child  is  incapable  of 
rendering  "such  services  as  would  authorize 
the  parent  to  recover  for  the  loss  of  them, 
due  to  the  tortious  homicide  of  the  child?" 

2.  Under  the  ruling  in  James  v.  Central  of 
Georgia  Railway  Company,  supra  (pages  415- 
418),  is  it  not  the  duty  of  the  trial  judge, 
under  such  allegations  as  above  quoted  (which 
upon  demurrer  must  be  presumed  to  be  true), 
to  submit  to  a  jury  the  question  as  to  whether 
the  child  did  in  fact  perform  the  services 
alleged,  and  whether  they  were  of  value? 

3.  Can  a  court  judicially  know  that  the 
facts  thus  alleged,  and  by  demurrer  admitted 
to  be  true,  are  as  a  matter  of  fact  untrue, 
because  so  unreasonable  as  to  be  legally  im- 
possible 7 

J.  M.  Bleckley  and  Reverts  d  Smith  for 
plaintiff. 

Etchol  .Qraham  for  defendant. 


Hill,  J. — The  constitution  declares:  *'The 
decisions  of  the  Supreme  Court  shall  bind  the 
Court  of  Appeals  as  precedents."  [174]  Art. 
6,  sec.  2,  par.  9  (Civil  Code  1910,  §  6606). 
This  applies  not  only  to  cases  in  which  the 
Supreme  Court  renders  a  unanimous  decision, 
but  also  to  those  in  which  the  decision  is  by  a 
majority  of  the  court.  A  decision  rendered 
by  the  Supreme  Court  prior  to  January  1, 
1897,  and  concurred  in  by  three  Judges  or 
Justices,  cannot  be  reversed  or  materially 
changed  except  by  the  concurrence  of  at  least 
five  Justices.  Unanimous  decisions  rendered 
after  said  date  by  a  full  bench  of  six  shall 
not  be  overruled  or  modified  except  with  the 
concurrence  of  six  Justices,  and  then  after 
argument  had  in  which  the  decision,  by  per- 
mission of  the  court,  is  expressly  questioned 
and  reviewed.  Civil  Code,  §  6207.  The  rule 
just  above  stated  does  not  apply  to  a  decision 
of  the  Supreme  Court  not  concurred  in  by 
the  entire  bench.  Such  decisions  may  be 
modified  or  altered  by  a  majority  of  the 
Justices  of  the  Supreme  Court,  or  may  be 
compelled  to  yield  to  later  decisions  in  conflict 
with  them;  but  while  they  stand  unchanged 
they  are  decisions  of  the  Supreme  Court 
which  furnish  precedents  for  the  Court  of 
Appeals. 

In  Southern  R.  Co.  v.  Covenia,  100  Ga.  46, 
29  S.  E.  210,  40  L.R.A.  253,  62  Am.  St.  Hep. 
312,  a  declaration  alleged  the  tortious  killing 
of  a  child  one  year,  eight  months,  and  ten 
days  old,  and  'averred  that  he  was  a  boy 
"vj-ell -formed,  precocious,  and  of  strong,  robust 
physical  powers  for  a  child  of  his  age;  that 
he  was  physically  sound,  and  was  capably  of 
rendering  and  did  render  valuable  services  by 
going  upon  errands  to  the  houses  of  nei^^hbors 
near-by,  picking  up  and  bringing  in  coal  and 
chips,  bringing  the  broom  and  other  articles 
used  in  house-cleaning  to  his  mother,  picking 
up  and  carrying  out  of  the  house  trash  and 
litter  which  tended  to  render  untidy  in  ap- 
pearance the  plaintiff's  home,  watching  and 
amusing  the  plaintiff's  younger  child  while 
his  wife  was  engaged  in  attending  to  her 
household  duties;  and  it  was  alleged  that 
these  services  were  worth  to  the  plaintiff  the 
sum  of  $2.00  per  month.  It  was  held  that 
the  allegations  of  the  petition  should  be  con- 
strued together;  that  the  courts  will  take 
judicial  cognizance  of  the  fact  that  a  child  of 
the  age  mentioned  is  incapable  of  rendering 
valuable  services;  and  that  the  petition  was 
demurrable.  This  decision  was  rendered  when 
the  court  was  composed  of  three  Justices: 
two  of  them  concurred  in  it  and  the  third  dis-. 
aented. 

In  Atlanta  Consol.  St.  R.  Co.  v.  Arnold,  100 
Ga.  666,  28  [175]  S.  E.  224,  suit  was  brought 
by  a  father  to  recover  damages  for  the  death 
of  his  infant  child,  alleged  to  be  between  two 
and  a  half  and  three  years  old.  It  was  also 
alleged  that  the  child  was  able  to  and  did 
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Tender  certain  specified,  services  which  were 
worth  a  stated  sum  per  month,  the  character 
of  the  services  being  somewhat  similar  to 
those  alleged  in  the  case  above  cited.  It  was 
held  that  the  former  case  was  controlling, 
and  that  the  petition  in  the  later  one  was 
demurrable.  This  decision  was  rendered  after 
the  number  of  Justices  of  the  Supreme  Court 
liad  been  increased  to  six.  It  was  concurred 
in  by  four  of  them,  one  being  disqualified, 
■and  one  dissenting. 

In  Crawford  v.  Southern  R.  Co.  106  Ga.  870, 
33  S.  E.  826,  suit  was  brought  by  a  parent 
against  a  railway  company,  alleging  that 
defendant's  train  had  killed  the  child  of  plain- 
tiff, four  and  one-half  years  of  age,  and  that 
the  child  was  capable  of  rendering  and  did 
render  to  plaintiff  specified  services  of  a  stated 
value;  and  he  sued  for  the  loss  thereof  and 
for  the  expenses  of  medical  attendance  and 
burial.  It  was  held  that  the  question  of 
"whether  a  particular  child  of  such  age  was 
capable  of  rendering  valuable  services  to  his 
father  should  be  left  to  a  jury  to  determine 
in  the  light  of  the  evidence  submitted.  In 
this  decision  all  of  the  Justices  concurred. 
The  two  cases  above  cited  were  referred  to, 
but  were  not  overruled. 

In  James  v.  Central  of  Georgia  R.  Co.  138 
-Ga.  415,  75  S.  E.  431,  41  L.R^.(N.S.)  795, 
29  Ann.  Cas.  19131)  468,  the  child  alleged 
to  have  been  negligently  killed  by  a  railway 
train  was  two  years,  ten  months,  and  twenty 
•days  old,  and  was  alleged  to  be  a  precocious 
child  who  was  capable  of  running  and  did 
run  errands  for  the  plaintiff,  and  who  was 
strong  and  robust,  with  unusual  physical 
powers  for  a  child  of  his  age,  and  who  was 
•capable  of  rendering  and  did  render  services 
to  the  plaintiff  of  the  value  of  $5  per  month. 
It  was  held  that  it  could  not  be  said  as  mat- 
ter of  law,  under  these  allegations,  that  the 
•child  was  incapable  of  performing  valuable 
services;  and  that  the  petition  was  not  de- 
murrable, but  that  the  question  should  be 
submitted  to  a  jury.  This  decision  was  con- 
curred in  by  four  Justices — one  of  them 
dubitante.  Two  Justices  dissented.  It  re- 
ferred to  the  decisions  above  mentioned,  but 
not  declare  that  the  first  two  were  overruled 
or  modified.  Nor  can  we  declare  that  what 
was  [176]  said  in  the  discussion  was  of  such 
a  character  as  necessarily  to  have  the  effect 
of  overruling  or  modifying  them. 

Where  a  petition  by  a  parent  for  damages 
-on  account  of  loss  of  services  of  a  child  two 
years  and  four  months  old  alleged  that  the 
child  was  precocious,  strong,  robust,  and  en- 
dowed with  unusual  physical  powers  for  a 
child  of  her  age,  and  ran  errands,  helped  to 
bring  in  wood,  swept  the  house,  helped  to  at- 
tend to  the  plaintiff's  younger  child,  and 
generally  waited  on  the  plaintiff  and  helped 


in  the  household  work,  and  contributed  to 
the  support  of  the  plaintiff,  who  was  depend- 
ent upon  her,  and  that  the  child's  services 
were  of  the  value  of  $3  per  month, — as  an 
original  question,  whether  the  court  judicially 
can  declare  as  matter  of  law  that  such  a  child 
was  incapable  of  rendering  valuable  services 
to  his  parent,  the  members  of  this  court  are 
equally  divided.  Chief  Justice  Fish,  Presid- 
ing Justice  Evans,  and  Justice  Beck  are 
of  the  opinion  that  it  could  be  declared  as 
matter  of  law  that  such  a  child  was  incapable 
of  rendering  valuable  services,  and  that  a 
petition  containing  the  above  allegations  was 
demurrable.  Justices  liumpkin,  Atkinson, 
and  Hill  are  of  the  opinion  that  it  could  not 
be  declared  as  matter  of  law  that  the  allega- 
tions of  the  petition  were  untrue  and  that 
such  a  child  could  not  render  valuable  serv- 
ices, and  that  the  petition  was  demurrable. 
With  the  members  of  the  court  thus  equally 
divided  in  opinion  as  to  the  question,  if  con- 
sidered as  an  original  one,  the  two  decisions 
in  100  Ga.  above  cited,  must  be  left  to  stand 
as  precedents,  and  should  be  observed  by  the 
Court  of  Appeals  as  such,  unless  they  should 
be  hereafter,  modified  or  changed.  As  above 
noted,  the  allegation  in  the  case  of  Atlanta 
Consol.  St.  R.  Co.  v.  Arnold  was  that  the 
child  was  between  two  and  a  half  and  three 
years  of  age.  In  the  James  case,  supra,  this 
was  treated  as  amounting  to  an  allegation 
that  the  child  was  about  two  and  a  half 
years  of  age.  This  includes  the  lesser  age 
of  two  years  and  four  months,  involved  in  the 
questions  now  propounded  by  the  Court  of 
Appeals. 

From  what  has  been  said  above,  it  follows 
that  the  first  and  second  questions  pro- 
pounded by  the  Court  of  Appeals  are  an- 
swered in  the  negative,  and  that  the  deci- 
sion in  Atlanta  Consol.  St.  R.  Co.  v.  Arnold 
is  controlling  upon  the  Court  of  Appeals  as 
a  precedent,  as  the  members  of  this  court 
are  equally  divided  upon  the  subject  as  an 
original  proposition,  and  the  former  ruling 
accordingly  stands  unmodified. 

All  the  Justices  concur. 


NOTE. 

In  the  reported  case  the  court  is  equally 
divided  on  the  question  whether  it  may  be 
declared  as  a  matter  of  law  that  a  child  two 
years  and  four  months  old  is  incapable  of 
rendering  valuable  services  to  its  parents,  the 
capacity  to  render  sucli  services  being,  under 
the  Georgia  statute,  essential  to  a  recovery  by 
the  parents  for  the  negligent  killing  of  the 
child.  The  earlier  cases  are  reviewed  in  the 
note  to  James  v.  Central  of  Georgia  R.  Cow 
Ann.  Cas.  1913D  468. 
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TazatloiL  —  Uaeqital  Assessment  —  Col- 
lateral Attack. 

While  a  valuation  of  property  for  purposes 
of  taxation  in  a  capricious  or  arbitrary  way, 
through  chance  and  gue8.s,  and  without  exer- 
cising any  judgment,  may  and  should,  in  the 
absence  of  waiver  of  such  irregularities,  be 
set  aside,  it  can  be  done  only  in  an  appro- 
priate proceeding,  and  not  collaterally  in  man- 
damus to  enforce  the  order  of  such  taxing 
officials. 

Equalisation  —  Order  of  State  Board  — 
ConclvaiTeness. 

The  order  of  the  state  board  of  equalization 
empowered  to  raise  or  lower  the  valuation  of 
property  is  conclusive  as  the  judgment  of  a 
quasi  court  in  mandamus  proceedings  to  en- 
force its  orders  against  ministerial  officers, 
and  no  inquiry  can  be  had  into  its  regularity. 

Assessor  —  Nature  of  Dvties* 

The  quasi  judicial  duties  of  an  assessor 
end'  when  he  has  completed  the  assessment 
and  submitted  the  roll  under  R.  S.  1908, 
§  5658,  and  transmitted  his  abstract  of  assess- 
ment to  the  state  commission  under  Sess. 
Laws  1911,  p.  622,  §  30,  and  he  cannot  there- 
atter  question  or  change  what  is  subsequently 
done  by  other  boards  acting  within  their 
jurisdiction;  his  duties  then  being  altogether 
ministerial. 

I>nt7  to  Make  Assessment  —  Prooeed- 
inga  to  Enforce  —  Defenses. 

When  mandamus  is  resorted  to,  to  compel 
the  assessment  or  collection  of  taxes,  the  re- 
spondent may  defend  on  the  ground  of  satis- 
faction, impossibility,  or  want  of  jurisdic- 
tion; but  it  is  not  a  good  return  to  plead 
irregularities  in  prior  proceedings,  another 
remedy,  or  a  custom  not  authorized  by  law. 

Constitutional  Law  —  Bight  to  Attaok 
VaUdity  of  Statute  —  Ministerial  Of- 
llcer. 

It  is  the  imperative  duty  of  a  ministerial 
<:ounty  officer  to  obey  the  order  of  a  tribunal 
vested  with  authority  to  direct  his  action, 
and  he  cannot  question  or  decide  on  its 
validity  or  attack  the  validity  of  the  statute 
on  which  it  proceeds. 

[See  note  at  end  of  this  case.] 

Taxation  —  Equalisation  —  Pourer  of 
State  Board  —  Baising  Assessn&ent. 

Under  Sess.  Laws  1915,  p.  163,  §  15,  creat- 
ing a.  board  of  equalization  and  empowering  it 
*'to  adjust,  equalize,  raise  or  lower  the  valua- 
tion of  real  and  personal  property  of  the 
several  counties  of  the  state  and  the  valuation 
of  any  item  or  items  of  the  various  classes  of 
such  property,  to  the  end  that  all  the  taxable 
Ann.  Cas.  1918D. — 75. 
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property  in  the  state  shall  be  assessed  at  its 
full  cash  value,  .  .  .  provided  that  the 
state  board  shall  have  no  power  of  original 
assessment,"  it  is  within  the^ power  of  such 
board  to  raise  the  assessments  returned  by 
the  various  county  assessors  to  the  full  cash 
value  of  the  property,  provided  that  the 
aggregate  for  the  entire  state  so  raised  shall 
not  exceed  the  aggregate  reported  by  the 
various  county  assessors. 

Mandanius  —  Discretion  to  Refuse   — 
Enf  oroen&ent  of  Invalid  Assessment. 

Since  mandamus  is  a  discretionary  writ, 
the  court  will  not  order  its  issue  in  a  case 
wherein  it  appears  that  the  order  of  the  state 
board  of  equalization  is  invalid  as  taking 
property  without  due  process  of  law  or  for 
any  other  reason. 

Taxation  —  Equalisation  —  Prooeedings 
—  Due  Process  of  Iiav. 

Kev.  St.  1908,  §  5573,  requires  the  assessor 
to  furnish  blanks  upon  which  every  citizen 
shall  return  to  him  the  true  value  of  his 
property,  and  requires  the  assessor  to  deter- 
mine for  himself  the  value  of  each  item  after 
examination  of  the  schedule.  Section  5575 
states  the  manner  in  which  certain  classes  of 
property  shall  be  scheduled.  Section  6614 
provides  that  no  failure  of  the  owner  to  re- 
turn property  for  assessment  or  to  procure 
errors  to  be  corrected  and  no  irregularity, 
error,  or  omission  in  the  assessment  of  prop- 
erty or  the  levy  of  the  tax  shall  affect  the 
legality  thereof.  Section  5615  provides  the 
manner  of  listing  an  assessment  when  the 
owner  is  unknown.  Section  5639  provides  for 
appeal  to  the  assessor  by  an  aggrieved  tax- 
payer and  requires  notice  by  the  assessor  to 
all  taxpayers  of  changes  in  the  assessed  valua- 
tion. Section  5636  provides  that  the  state 
board  of  equalization  shall  on  reasonable  no- 
tice to  the  assessor,  after  summary  hearing, 
require  him  to  make  corrections  and  additions 
to  an  assessment  found  to  be  too  low,  and 
provides  for  an  appeal  from  a  decision  of  the 
board.  Session  Laws  1915,  provides  for  state 
board  of  equalization  whose  duty  shall  be 
to  adjust,  equalize,  raise,  or  lower  the  valua- 
tion of  real  and  personal  property  and  of 
items  of  various  classes  to  such  property  pro- 
vided that  it  shall  have  no  power  of  original 
assessment.  It  is  held  that  the  property 
owner  has  sufficient  opportunity  to  be  heard 
so  that,  when  the  original  assessment  ia 
changed  by  the  state  board  of  equalization, 
Che  board's  decision  is  not  invalid  aa  violat- 
ing the  due  process  of  law  clause. 

If  eeessity  of  Hearing. 

In  the  absence  of  statutory  requirements, 
the  board  of  equalization,  or  even  officers 
who  make  original  assessments,  may  act 
upon  their  own  knowledge  and  judgment 
in  fixing  values,  so  that  their  orders  are  not 
invalid  for  failure  to  take  testimony  and  have 
a  hearing  as  to  value. 

Conclusion  of  Equalisation. 

The  completed  assessment  of  property  for 
taxation,  though  the  result  of  the  judgment  of 
several  agencies,  is  finally  determined  by  the 
state  board  of  equalization,  with  the  exercise 
of  whose  power  no  court  can  Interfere,  unless 
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its  judgment  is  attacked  by  a  party  whose 
rights  are  affected  thereby  in  a  direct  pro- 
ceeding for  fraud. 

Error  to  District  Court,  City  and  County 
of  Denver:  Perry,  Judge. 

Action  for  mandamus,  State  Board  of 
Equalization  et  al.,  relators,  and  Clair  J. 
Pitcher,  Commissioner  of  Finance  and  Ex- 
officio  Assessor  of  City  and  County  of  Denver, 
respondent.  Judgment  for  respondent.  Re- 
lators bring  error.  The  facts  are  stated 
in  the  opinion.    Reversed. 

Fred  Forrar  and  Norton  Montgomery  for 
plaintiffs  in  error. 

James-  A.  Marsh,  George  Q.  Richmond  and 
0.  L,  Avery  for  defendant  in  error. 

[151]  White,  J. — Upon  petition  of  the 
People  ex  rel.  The  State  Board  of  Equaliza- 
tion and  the  Colorado  Tax  Commission,  the 
District  Court  issued  an  alternative  writ  of 
mandamus  directed  to  Clair  J.  Pitcher  as 
Commissioner  of  Finance  and  ex-officio  As- 
sessor of  the  City  and  County  of  Denver, 
commanding  him  to  make  such  additions  or 
corrections  in  the  assessment  roll  of  his 
county  for  the  year  1915  as  necessary  to 
carry  out  the  directions  of  the  State  Board  of 
Equalization  and  the  Colorado  Tax  Commis- 
sion, to  put  said  property  therein  listed  on 
the  assessment  rolls  for  taxation  purposes  at 
Its  full. cash  value,  or  to  show  cause  within 
a  designated  day  why  he  had  not  done  so. 
To  the  alternative  writ  respondent  made 
return  or  answer,  to  which  the  People  inter- 
posed a  demurrer.  The  demurrer  was  over- 
ruled, and  thereupon  the  People  filed  a  re- 
ply to  the  return  of  respondent.  A  hearing 
'M'as  had,  the  writ  quashed  and  the  cause  of 
action  dismissed,  whereupon  the  People 
brought  the  matter  here  for  review  on  error. 

The  essential  facts  are  as  follows:  The  as- 
sessors of  the  several  counties  of  the  State, 
on  or  before  the  first  day  of  September,  1915, 
in  accordance  with  the  law,  transmitted  to 
the  Colorado  Tax  Commission  their  respec- 
tive abstracts  of  assessment  for  such  year, 
showing  the  real  and  personal  property  as- 
sessed by  them  in  their  respective  counties, 
and  their  valuation  thereof.  The  abstract  so 
prepared  and  transmitted  by  respondent 
showed  the  aggregate  value  of  property  listed 
and  assessed  by  him  and  taxable  within  the 
City  and  County  of  Denver  to  be  $265,337,910. 
September  16,  1915,  the  Tax  Commission 
transmitted  to  the  County  Board  of  Equali- 
zation of  the  City  and  County  of  Denver  a 
communication  wherein  it  recommended  a 
designated  increase  of  valuation  on  the  taxa- 
ble property  in  such  county,  and  that  such 
increase  be  placed  upon  certain  named  items 


or  classes  of  property.  This  was  not  done, 
however,  and  thereafter  on  the  first  day  of 
October,  1915,  the  Tax  Commission,  with  all 
of  the  abstracts  of  assessment  from  the 
[152]  various  counties  of  the  state  before  it, 
"found  and  determined  the  amount  of  in- 
crease or  decrease  in  the  Taluation  of  said 
real  and  personal  property  of  the  respective 
counties  which  would  place  said  property  on 
the  assessment  roll  at  its  true  cash  value.*' 
The  Tax  Commission  thereupon  made  a  re- 
port of  its  actions  and  findings,  and  on  Oc- 
tober 4,  1915,  transmitted  the  same  to  the 
State  Board  of  Equalization,  then  in  session, 
at  the  time  and  place  as  required  by  law, 
for  the  purpose  of  performing  the  duties  im- 
posed upon  it  by  virtue  of  the  provisions  of 
section  15  of  art.  X  of  the  Constitution,  as 
amended  in  1914,  chap.  55,  pp.  163,  164,  S. 
L.  1915.  This  report,  as  far  as  it  relates  toi 
the  City  and  County  of  Denver,  and  omitting 
the   caption    and    signature,    is   as   follows: 

Pursuant  to  the  provisions  of  sections  31, 
and  32,  of  Chapter  216,  Session  Laws  of  the- 
State  of  Colorado,  1911,  the  Colorado  Tax 
Commission  herewith  submits  the  following 
to  the  State  Board  of  Equalization: 

For  the  year  1915  the  various  county  as- 
sessors returned  an  assessment  of  property 
under  their  jurisdiction  of  $921,591,301.  The 
Colorado  Tax  Commission  having  carefully 
examined  the  abstracts  as  returned,  and 
made  a  study  of  data  available,  recommended 
to  certain  of  the  county  boards  of  equaliza- 
tion that  increases  in  valuation  aggregat- 
ing $67,754,753,  be  placed  upon  certain  classi- 
fications of  property.  Upon  these  recom- 
mendations increases  in  the  aggregate 
amount  of  $10,639,767  were  made  by  certain 
boards,  making  an  aggregate  assessment  of 
$932,231,068.  This  Commission  has  raised 
these  amounts  $57,114,986,  making  an  aggre- 
gate of  $989,346,054. 

The  amounts  that  were  added  to  the  Ideal 
assessments  of  real  and  personal  property  in 
each  of  the  various  counties  were  as  follows: 

Denver,  $55,408,952,  as  follows: 

[153]   Improved  land    $      840,376 

Imp.  on  improved  land 547,171 

Town   and  city   lots    25,548,128 

Imp.  on  lots    20,540,953 

All  other  animals    2,862 

Automobiles    590J68 

^Musical   instruments    389,232 

Clocks  and  watches   34,965 

Harness  11,822 

Machinery  and  equipment   626,434 

Money  invested  in  merchandise  . .        812,0S3 

Capital  in  manufactures 30,548 

Jewelry    129,461 

Household  property   1,660.328 

Libraries   49,801 

Furniture  and  fixtures   470,228 

All  other  property     114,794 
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The  State  Board  of  Equalization  continued 
in  session  from  day  to  day,  pursuant  to  ad- 
journment, until  and  including  the  18th  day 
of  October,  1915,  on  which  date,  by  resolu- 
tion duly  adopted,  it  fixed  the  valuation  of 
the  real  and  personal  property  of  the  City 
and  Coiuty  of  Denver  at  $320,746,862,  in- 
stead of  $265,337,910,  the  amount  returned 
by  the  assessor  in  his  abstract  of  assessment, 
"making  an  increase  in  valuation  of  $55,408,- 
952."  At  the  same  time  and  place  it  fur- 
ther provided  by  resolution  that  the  afore- 
said increase  in  valuation  should  be  placed 
upon  certain  designated  classes  and  items  of 
classes  of  property  in  such  county.  Thereupon 
a  certified  notice  of  its  action  in  the  premises 
was  delivered  to,  and  received  by,  respond- 
ent, who  refused  to  make  the  increase  or 
comply  with  the  orders  of  the  board.  The 
material  portions  of  this  notice  are  as  fol- 
lows: 

".  .  .  that  at  a  meeting  of  the  State 
Board  of  Equalization,  held  on  the  18th  of 
October,  1915,  which  meeting  was  held  for 
the  purpose  of  examining  the  abstracts  of 
[154]  assessment  of  the  various  assessors  of 
the  state  for  the  year  1915,  as  submitted  to 
said  board  by  The  Colorado  Tax  Commission, 
and  for  the  purpose  of  taking  action  on  said 
abstracts  and  of  adjusting,  equalling,  rais- 
ing or  lowering  the  valuation  of  real  and 
personal  property  of  the  several  counties  of 
the  state  and  the  valuation  of  any  item  or 
items  of  the  various  classes  of  such  property, 
all  done  in  the  manner  as  provided  by  law, 
and  for  the  further  purpose  of  fixing  the 
rate  of  tax  to  be  levied  and  collected  within 
the  various  counties  of  the  state  for  state 
purposes,  the  following  proceedings,  among 
others,  were  had: 

By  resolution,  duly  adopted,  the  valuation 
of  the  real  and  personal  property  of  your 
county  was  increased  from  $265,337,910,  the 
amount  returned  in  your  abstract  of  assess- 
ment on  property  assessed  by  you,  to  $320,- 
746,862,  making  an  increase  in  valuation  of 
your  assessment  of  $55,408,952,  the  rate  per 
cent  of  said  increase  being. 

Said  resolution  also  provided  that  said  in- 
crease in  valuation  of  your  assessment  should 
be  distributed  as  to  the  various  classes  or 
items  of  classes  of  property  in  your  county 
in  the  following  manner:" 

(There  is  here  inserted  in  the  notice  a  dupli- 
cate of  the  classes  and  items  of  property  and 
the  respective  values  shown  above  in  the  re- 
port of  the  Tax  Commission  to  the  State 
Board  of  Equalization.) 

The  answer  of  respondent  questions  the 
right  of  relators  to  prosecute  the  action;  sets 
forth  respondent's  lack  of  knowledge  as  to 
whether  the  Tax  Commission  examined  the 
abstracts  of  assessment  of  the  various  coun- 
ties of  the  state,  or  secure  any  information 
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for  the  purpose  of  determining  whether  the 
property  of  the  several  counties  had  been 
properly  assessed;  alleges  that  the  assessment 
made  by  respondent  placed  the  property  of 
the  City  and  County  of  Denver  upon  the  as- 
sessment roll  at  its  full  cash  value;  that 
the  increase  in  the  assessed  valuation  on 
property  in  the  [155]  City  and  County  of 
Denver,  and  the  findings  and  reports  in  re- 
lation thereto  of  the  Tax  Commission  to  the 
State  Board  of  Equalization  "were  made  ar- 
bitrarily, capriciously  and  unlawfully,  and  as 
a  matter  of  guess  or  chance,  and  without 
the  exercise  of  any  method  or  system  what- 
ever," in  that  it  was  made  "solely  upon  the 
findings  and  report  made"  to  it  by  the  Tax 
Commission,  and  that  while  such  board  heard 
some,  including  respondent,  it  refused  to  hear 
other  witnesses  in  relation  to  the  matter; 
admits  that  the  Tax  Commission  submitted 
its  report  to  the  State  Board  of  Equali- 
zation; that  the  latter  body  met  at  the 
time  and  place  and  for  the  purpose  of  per- 
forming its  duty  under  the  law;  that  it 
acted  in  regard  thereto,  and  notified  the  as- 
sessors of  the  state,  including  respondent,  of 
its  determination  in  the  premises;  alleges 
that  Chapter  216  of  the  Session  Laws  of 
1911  is  unconstitutional,  and  that  the  ac- 
tion of  the  State  Board  of  Equalization  is 
in  violation  of  both  the  Federal  and  State 
Constitutions.  < 

Upon  the  hearing  of  the  demurrer  which 
questioned  the  sufficiency  of  the  facts  set 
forth  in  the  return  to  constitute  an  answer 
or  defense  to  the  writ,  the  court  held,  that 
the  State  Board  of  Equalization  had  the 
power  to  raise  or  lower  the  valuation  of  any 
part  or  parcel  whatsoever  of  the  property  of 
any  county  to  bring  such  property  therein  to 
its  full  and  true  cash  value,  for  the  purposi^ 
of  taxation,  and  while  such  board  had  no  right 
to  go  above  such  value,  yet,  a  court  cannot, 
upon  such  question,  substitute  its  judgment 
for  that  of  the  board,  but  may  set  aside  its 
act  in  that  regard  if  such  board  reached 
its  conclusions  without  using  its  judgment, 
that  is,  "arbitrarily  and  capriciously;"  and 
as  the  return  to  the  writ  denied  that  the 
Tax  Commission  secured  any  information 
concerning  the  full  cash  value  of  property 
assessed,  and  alleges  that  the  State  Board 
of  Equalization  relied  solely  and  entirely 
upon  the  report  of  the  Tax  Commission  as 
to  values  in  the  various  counties,  and  its 
acts  [156]  in  the  premises  were  arbitrary 
and  capricious,  by  guess  or  chance,  without 
any  proper  method  or  system,  that  the  re- 
turn was  "sufficient  to  call  for  a  traverse 
of  the  allegations  of  caprice,  guess  or  chance," 
and  overruled  the  demurrer.  Thereupon  the 
People  filed  a  reply  putting  in  issue  the  afore- 
said allegations,  which  the  court  had  held 
it   was   necessary   to  traverse.     The   People 
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liere  contended  that  as  the  alternative  writ 
stated  facts  sufficient  to  constitute  a  cause 
of  action  and,  prima  faciei  entitled  them  to 
the  relief  therein  demanded,  and  the  answer 
or  return  of  respondent  failed  to  show  any 
interest  in  respondent  that  would  authorize 
him  to  raise  the  questions  set  forth  in  his 
answer,  and  it  affirmatively  appeared  there- 
from that  he  is  a  ministerial  officer,  and  the 
duties  required  by  the  writ  to  be  performed 
by  him  are  ministerial  in  their  character, 
it  wholly  failed  to  set  forth  facts  sufficient 
to  constitute  a  defense  to  the  alternative 
writ.  These  objections  were  not  waived  by 
answering  over,  and  may  be  interposed  at 
any  time,  and  having  been  urged  both  in 
the  court  below  and  here,  we  shall  consider 
them. 

1.  While  it  may  be  true  that  a  valuation 
imposed  upon  property  for  purposes  of  taxa- 
tion by  tax  officials  in  a  capricious  or  ar- 
liitrary  way,  through  chance  and  guess,  and 
without  exercising  any  judgment  in  the  prem- 
ises, may  and  should,  if  such  irregularities 
liave  not  been  waived  by  the  property  own- 
ers affected,  be  set  aside  and  annulled  by  a 
court,  it  can  only  be  done  in  an  appropriate 
proceeding.  An  examination  of  the  case  of 
Consolidated  Gas  Co.  v.  Baltimore,  101  Md. 
541,  61  Atl.  532,  1  L.R.A.(N.S.)  263,  109 
Am.  St.  Rep.  584,  and  cases  there  cited,  re- 
lied upon  by  the  trial  court  for  its  holding 
in  overruling  the  demurrer  herein,  are  cases 
uiuler  statutes  providing  for  appeals  to  the 
courts  from  the  action  of  tax-assessing  and 
equalizing  tribunals,  or  reviews  thereof  un- 
der oertioraH,  or  by  direct  proceedings  in 
i-quity,  when  fraud  is  alleged  and  established, 
and  always  by  and  [157]  upon  the  relation 
of  parties  affected  directly  by  the  action  of 
such  governmental  agencies  or  tribunals.  If 
it  be  true  (as  held  by  the  court  in  overrul- 
ing the  demurrer),  that  the  State  Board  of 
Kqualization  has  the  power  to  "raise  or  low- 
er the  valuation  of  any  part  or  parcel  what- 
vtK'ver  of  the  property  of  any  county,"  then 
when  duly  convened  for  the  purpose  of  such 
duty,  at  the  time  and  place  appointed  by 
the  law  for  that  purpose,  it  enters  an  order 
fixing  the  values,  that  order  is  necessarily 
conclusive  in  a  collateral  proceeding  such  as 
this,  unless  something  appears  on  the  face 
of  such  order  disclosing  its  invalidity.  The 
Board  of  Equalization  when  so  acting  is  a 
tfunsi  court  invested  by  the  constitution  with 
the  duty  to  ascertain  and  determine  certain 
facts  and  its  determination  thereof  is  a 
judgment.  In  mandamus  proceedings  to  en- 
force that  judgment  against  a  ministerial 
officer,  whose  duty  to  obey  it  is  imposed  by 
law,  no  inquiry  into  its  regularity  can  be 
permitted.  People  v.  Rio  Grande  Co.  7  Colo. 
App.  220.  236,  237,  238,  42  Pac.  1032;  Rio 
Grande  County  v.  Burpee,  24  Colo.  57,  48 
Pac.  5.39. 


After  respondent  had  completed  his  assess- 
ment and  submitted  his  assessment  roll  to 
the  County  Board  of  Equalization, — %  5658 
R.  S.  1908, — and  transmitted  his  abstract  of 
assessment  to  the  Colorado  Tax  Commission, 
— §  30,  p.  622,  S.  L.  1911,— his  quasi  ju- 
dicial functions  were  ended,  and  his  duties 
thereafter  to  be  performed  were  purely  minis- 
terial, and  that  which  is  subsequently  done 
by  other  boards,  with  jurisdiction  to  act  in 
the  premises,  cannot  be  changed  or  ques- 
tioned by  him. — Denver  v.  Pitcher,  64  Colo. 
203,  224,  225,  129  Pac.  1015;  People  v.  Pitch- 
er, 56  Colo.  343,  383,  138  Pac.  509,  §  33, 
p.  623,  S.  L.  1911;  Cooley  on  Taxation  (3d 
ed.)  p.  1359. 

Indeed,  the  rule  seems  universal  that 
"when  mandamus  is  resorted  to  in  order  to 
compel  the  assessment  or  collection  of  taxes 
the  respondent  may  defend  upon  tlie 
[158]  ground  of  satisfaction,  impossibility, 
or  want  of  jurisdiction.  But  it  is  not  a 
good  return  to  plead  irregularities  in  prior 
proceedings,  another  remedy,  or  a  custom  not 
authorized  by  law."  13  Enc.  of  PL  &  Pr. 
743. 

It  is  the  imperative  duty  of  a  ministerial 
officer  to  obey  the  act  of  a  tribunal  invested 
with  authority  in  the  premises  directing  his 
action;  not  to  question  or  decide  upon  its 
validity.  This*  applies  with  the  same  force 
whether  the  direction  be  embodied  in  a  legis- 
lative act  or  in  the  pronouncement  of  a  gov- 
ernmental agency  invested  with  power  in  the 
premises.  The  maxim  lies  at  the  very 
foundation  of  jurisprudence,  and  without 
its  observance  government  would  cease  to 
exist. 

The  rule  has  been  frequently  declared  by 
this  court.  Thus  in  People  v.  Lothrop,  3 
Colo.  428,  451,  we  held  that  the  only  ques- 
tion that  could  be  raised  by  an  assessor,  after 
the  State  Board  of  Equalization  had  acted, 
was  the  question  of  constitutional  or  statu- 
tory jurisdiction.  The  language  used  is  as 
follows:  "The  board  was  the  sole  judge  as 
to  what  was  necessary  to  the  proper  adjust- 
ment ^nd  equalization  of  the  tax  so  long  as 
it  acted  within  its  constitutional  and  statu- 
tory jurisdiction.  This  court  can  only  in- 
quire whether  it  did  so  act  within  the  limits 
of  its  authority." 

Equally  pertinent  is  our  language  in  Ames 
V.  People,  26  Colo.  83,  90,  56  Pac.  656,  658,  as 
follows:  "The  reasons  for  this  rule  are  ap- 
parent. Public  policy  and  public  necessity 
require  prompt  and  efficient  action  from  such 
officers,  and  when  intrusted  with  the  assess- 
ment of  taxes  and  the  collection  and  dis- 
bursement of  revenue,  they  had  no  right  to 
refuse  to  perform  ministerial  duties  pre- 
scribed by  law  because  of  any  apprehension 
on  their  part  that  others  may  be  injurious- 
ly afTected  by  it,  or  that  the  statute  pre- 
scribing such  duties  may  be  unconstitutton- 
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al.  Individuals  who  might  be  injuriously 
affected  may  not  doubt  the  constitutionality 
[159]  of  the  law,  or  may  waive  their  rights, 
or  in  person  choose  to  test  the  validity  of 
the  enactment." 

In  State  v.  Buchanan,  24  W.  Va.  362,  it 
is  expressly  held  that  if  a  tribunal  or-gov- 
emmental  agency  has  the  jurisdiction  to  de- 
termine a  given  question  and  does  so,  obedi- 
ence thereto  by  ministerial  officers  acting  in 
relation  to  the  matter  covered  by  the  order, 
is  imperative;  and  they  may  not  pause  in 
the  execution  of  their  duty  to  question  the 
regularity  of  the  proceedings  of  the  superior 
tribunal  In  arriving  at  its  conclusion,  or  be- 
cause they  apprehended  that  others  may  be 
injuriously  alTected  thereby.  In  that  case 
the  auditor  of  the  state  was  authorized  to 
give  such  lawful  instructions  to  the  assessors 
respecting  their  duties  as  may  seem  to  him 
judicious.  Tlie  Constitution  required  equal- 
ity and  uniformity  of  taxation,  and  that  all 
property  should  be  subject  to  taxation,  ex- 
cept the  legislature  was  authorized  to  exempt 
therefrom  certain  classes  of  property.  It 
attempted  to  exempt  from  taxation  property 
not  included  within  the  excepted  class.  The 
Supreme  Court  of  the  state  had  theretofore 
held,  under  a  prior  Constitution  containing 
substantially  the  same  provision  in  that  re- 
gard, that  the  act  of  the  legislature  extend- 
ing the  exemption  to  other  classes  of  prop- 
erty was  invalid.  The  auditor  was  requested 
by  the  governor  to  instruct  the  assessors  in 
their  assessments  to  disregard  the  legisla- 
tive provision  which  attempted  to  exempt 
from  taxation  property  not  within  the  class 
mentioned  in  the  constitutional  exception. 
This  the  auditor  did,  and  a  certain  assessor, 
refusing  to  obey,  the  auditor  resorted  to  man- 
damus to  coerce  him  to  comply  with  the  or- 
der. It  was  held  that  the  governor,  in  the 
first  instance,  had  jurisdiction  to  determine 
that  the  apparent  legislative  provision  was 
not  law,  and  that  the  order  of  the  auditor 
was  valid,  and  that  the  assessor  could  not 
arrest  the  execution  of  the  law  as  construed 
by  the  chief  executive,  or  justify  his  insub- 
ordination, on  the  ground  that  the  governor 
had  decided  wrongly,  or  [160]  that  the  tax 
was  illegal  or  invalid;  that  it  was  the  aaT- 
sessor's  duty  to  obey  the  instructions  of  his 
superior  as  to  what  property  was  subject  to 
taxation,  and  could  not  shield  himself  by 
denying  the  legality  of  the  instructions  of 
the  auditor.  In  the  course  of  the  opinion 
it  is  said  on  page  378:  ''No  one  will  ques- 
tion the  principle,  that  all  inferior  officers 
of  courts  in  all  cases,  where  the  court  has 
jurisdiction,  are  bound  to  obey  the  order  or 
mandate'  of  the  court,  and  if  the  Inferior 
officer  so  ordered,  refuse  to  obey,  he  will  be 
punished.  If  the  legislature  within  its  juris- 
diction, orders  a  thing  to  be  done  by  the 


sergeant-at-ar^s  of  either  house,  the  thing 
must  be  performed  without  question,  or  the 
inferior  officer  will  be  punished  for  disobedi- 
ence." So,  in  the  case  at  bar,  if  .the  State 
Board  of  Equalization  had  jurisdiction  to 
"raise  or  lower  the  valuation  of  any  part 
or  parcel  whatsoever  of  the  property  of  any 
county,"  and  did  so,  all  inferior  officers  in 
relation  to  that  matter  must  obey  the  order 
or  mandate  of  that  tribunal. 

In  People  v.  Collins,  7  Johns.  (N.  Y.)  54fl, 
a  mandamus  was  prayed  to  require  the  de- 
fendant, a  town  clerk,  to  record  a  survey  of 
a  highway;  and  in  his  return  he  insisted 
that  the  survey  was  illegal.  The  court, 
speaking  through  Kent,  C.  J.,  p.  553,  said: 
"It  certainly  did  not  lie  with  the  defendant, 
as  a  mere  ministerial  officer,  to  adjudge  the 
act  of  the  commissioners  null.  It  was  his 
duty  to  record  the  paper;  valeat  quantn>m 
valere  potest.  It  was  enough  for  him,  that 
those  persons  had  been  duly  elected  commis- 
sioners within  the  year,  and  were  in  the  ac- 
tual exercise  of  the  office." 

In  Smyth  v.  Titcomb,  31  Me.  272,  286,  it  is 
said:  "A  public  officer  entrusted  with  the 
collection  and  disbursement  of  revenue,  in 
any  of  the  departments  of  the  government, 
has  no  right  to  refuse  to  perform  his  minis- 
terial duties,  prescribed  by  law,  because  he 
may  apprehend  that  others  may  be  injuri- 
ously affected  by  it,  or  that  the  law  may, 
possibly,  be  unconstitutional.  He  is  not  re- 
sponsible for  the  law,  or  [161]  for  the  possi- 
ble wrongs  which  may  result  from  its  execu- 
tion. He  cannot  refuse  to  act,  because  others 
question  his  right.  The  individuals  to  be 
affected  may  not  doubt  the  constitutionality 
of  the  law ;  or  they  may  waive  their  supposed 
rights  or  wrongs;  or  may  choose  to  contest 
the  validity  of  the  enactment,  personally. 
Public  policy,  as  well  as  public  necessity  and 
justice,  require  prompt  and  efficient  action 
from  such  officers.  The  state,  counties,  towns 
and  school  districts,  must  be  supplied,  in 
order  to  accomplish  the  purposes  of  their 
organizations,  and  the  proper  officers,  in  their 
respective  departments,  must  seasonably  fur- 
nish the  authorized  amounts.  The  conse- 
quences would  be  ruinous  if  they  could  with- 
hoM  their  services,  and  the  necessary  means, 
either  from  timidity,  or  captiousness,  until 
all  questions  of  law,  which  might  arise  in 
the  performance  of  their  official  duties,  should 
first  be  judicially  settled." 

Certain  language  of  the  court  in  People  v. 
Salomon,  54  HI.  39,  45,  46,  is  so  pertinent 
to  the  matters  involved  herein  that  we  shall 
quote  the  same.  The  facts  of  the  case  were 
*  a  clerk  of  a  County  Court  refused  to  extend 
upon  the  collector's  books  the  taxes  accord- 
ing to  the  increased  valuation  determined  by 
the  State  Board  of  Equalization,  and  pro- 
ceedings were  instituted  to  compel  the  clerk 
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by  mandamus  to  make  exten»ons,  which  re- 
suited  in  the  award  of  a  peremptory  writ. 
The  clerk  still  refused  to  perform  his  duty 
in  the  premises,  and  in  sustaining  an  at- 
tachment against  him  for  contempt  the 
court,  directly  addressing  him,  said:  "The 
law  under  which  this  additional  tax  was  im- 
posed, had  passed  the  legislature  under  all 
the  forms  of  the  Constitution,  and  had  re- 
ceived executive  sanction,  and  became,  by  its 
own  intrinsic  force,  the  law  to  you,  to  every 
other  public  officer  in  the  state,  and  to  all 
the  people.  You  assumed  the  responsibility 
of  declaring  the  law  unconstitutional,  and 
at  once  determined  to  disregard  it,  to  set  up 
your  own  judgment  as  superior  to  the  ex- 
pressed will  of  the  [162]  legislature,  assert- 
ing, in  fact,  an  entire  independence  thereof. 
This  is  the  first  case  in  our  judicial  history, 
in  which  a  ministerial  officer  has  taken  upon 
himself  the  responsibility  of  nullifying  an 
act  of  the  legislature  for  the  better  collec- 
tion of  the  public  revenue— of  arresting  its 
operation — of  disobeying  its  behests,  and 
placing  his  own  judgment  above  legislative 
authority  expressed  in  the  form  of  law. 

'*To  the  law  every  man  owes  homage,  'the 
very  least  as  needing  its  care,  the  greatest 
as  not  exempted  from  its  power.'  To  allow 
a  ministerial  officer  to  decide  upon  the  valid- 
ity of  a  law,  would  be  subversive  of  the 
great  objects  and  purposes  of  government, 
for  if  one  such  officer  may  assume  infallibil- 
ity, all  other  like  officers  may  do  the  same, 
and  thus  an  end  be  put  to  civil  government, 
one  of  whose  cardinal  principles  is,  subjec- 
tion to  the  laws. 

"Being  a  ministerial  officer,  the  path  of 
duty  was  plain  before  you.  You  strayed 
from  it,  and  became  a  volunteer  in  the  effort 
to  arrest  the  law,  and  it  was  successful.  Had 
the  property  owners,  who  were  subjected  to 
this  additional  tax,  considered  the  law  uncon- 
stitutional, they  could,  in  the  proper  courts, 
have  tested  the  question,  and  it  was  their 
undoubted  rights  so  to  do.  Your  only  duty 
was  obedience.  The  collected  will  of  the 
whole  people  was  embodied  in  that  law.  A 
decent  respect  to  them  required  that  all  of 
their  servants  should  obey  it.'' 

The  respondent  herein  has  no  more  in- 
terest in  that  which  some  other  tribunal  did 
within  its  jurisdiction  relating  to  the  mat- 
ter of  fixing  values  for  -the  purposes  of  tax- 
ation than  the  treasurer.  The  treasurer, 
upon  receiving  a  warrant  from  the  proper 
authorities  to  collect  the  taxes,  is  under  the 
necessity  of  rendering  obedience  thereto  and 
may  not  question  the  regularity  of  the  pro- 
ceedings resulting  in  the  warrant.  It  is 
equally  true  that  if  the  State  Board  of  Equal- 
ization had  jurisdiction,  as  held  by  the  trial 
court,  and  actually  made  the  raise  it  did, 
its   judgment   constituted    [163]    a  wvrrant 


which  the  respondent  was  bound  to  obey. 
The  principle  is  stated  and  applied  in  People 
V.  Halsey,  53  Barb.  (N.  Y.)  547,  550,  in  the 
following  language: 

"The  statute  in  such  cases  makes  it  the 
duty  of  the  county  treasurer,  after  the  ex- 
piration of  twenty  days  from  the  return,  to 
issue  his  warrant  to  the  sheriff  of  the  county, 
where  the  debtors  reside,  commanding  him 
to  make  of  the  goods  and  chattels  and  real 
estate  of  such  non-resident  the  amount  of 
such  tax,  etc. — (Sess.  Laws  of  1861,  Ch.  371, 
Sec.  6).  This  is  a  mere  ministerial  duty 
which  the  statute  imposes  upon  the  treas- 
urer, and  peremptorily  requires  him  to  per- 
form upon  the  return  of  the  collector  being 
duly  made,  containing  the  necessary  facts. 
He  has  no  discretion  to  exercise  in  the  mat- 
ter, and  is  invested  with  no  judicial  func- 
tions whatever  regard  to  it.  He  has  no  pow- 
er nor  authority  to  sit  in  judgment  upon  the 
acts  of  the  assessors  of  the  town,  or  upon 
those  of  the  board  of  supervisors  of  the  coun- 
ty. The  statute  has  not  constituted  that 
officer  the  tribunal  for  challenging  their  pro- 
ceedings or  for  reviewing  and  correcting 
their  mistakes  or  errors  of  judgment.  Nor 
can  he,  in  answer  to  an  application  for  a 
writ  of  mandamus  against  him  for  refusing 
to  perform  his  duty,  bring  their  proceeding 
into  review  for  the  purpose  of  establishing 
mistakes  or  errors  in  such  proceeding.  He 
may,  however,  in  such  a  case,  I  apprehend, 
challenge  the  jurisdiction  of  any  or  all  of 
these  officers  and  tribunals,  to  make  the  as- 
sessment, or  impose  the  tax  thereon.    .    .    ." 

And  in  the  case  of  Tremont  School  Dist. 
▼.  Clark,  33  Me.  483,  the  court,  in  a  simi- 
lar proceeding,  says: 

"The  treasurer  has  the  power  to  issue  such 
a  warrant,  and  in  some  cases  it  becomes  his 
duty.  The  collector,  having  a  warrant  from 
competent  authority,  was  bound  to  proceed 
under  it.  With  the  anterior  proceedings  he 
had  no  concern.  An  officer  appointed  to  col- 
lect the  public  revenue  must,  eo?  necessitate 
ret,  obey  his  warrant,  and  he  will  be  pro- 
tected [164]  in  so  doing.  He  holds  in  hia 
hands  the  sinews  of  government,  and  neither 
his  fears  that  individuals  may  be  injured, 
hor  his  doubts  about  the  validity  of  anterior 
proceedings,  will  e^i^cuse  him.  If  individuals 
are  injured  they  have  their  remedy  at  law, 
or  they  may  see  fit  to  waive  any  injury  they 
have  received.  The  collector  has  no  judicial 
power.  He  is  only  to  know  whether  his  war- 
rant proceeds  from  competent  authority.  If 
BO,  he  must  fulfil  it  as  he  is  commanded. 
We  do  not  now  decide,  nor  is  it  necessary  to 
examine,  whether  the  anterior  proceedings  in 
assessing  the  tax  were  correct  or  not." 

In  Waldron  v.  Lee,  5  Pick.  (Mass.)  323, 
it  was  held  that:  '^f  a  person  appointed 
to  warn  a  school  district  returns  that  he 
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warned  the  Inhabitants,  hut  without  s^tating 
the  time  or  manner  of  warning,  and  the  in- 
habitants meet  and  vote  to  raise  a  sum  of 
money,  and  this  vote  is  duly  certified  to  the 
asHessors,  they  are  obliged^to  assess  the  tax, 
and  neither  they  nor  the  town*  treasurer  can 
inquire  into  the  regularity  of  the  proceed- 
ings antecedent  to  the  meeting/'  and  that 
upon  refusal  to  act  in  the  premises  they 
would  be  coerced  by  mandamus.  And  further 
in  the  opinion,  it  was  said:  "The  treasurer 
is  merely  a  ministerial  officer;  he  has  no 
authority  to  pause  in  the  execution  of  his 
duty,  on  the  suggestion  of  errors  or  mistakes 
in  the  proceedings.  If  the  facts  upon  which 
he  is  to  act  are  properly  certified  to  him, 
he  has  no  discretion,  but  is  obliged  to  issue 
his  warrant.  Whether  the  tax  be  legal  or  il- 
legal, whether  duly  assessed  or  not,  are  not 
subjects  for  him  to  inquire  about.  If  there 
be  a  tax,  an  assessment,  a  warrant  to  the 
collector,  all  certified  to  him  by  assessors 
duly  qualified  to  act,  his  duty  is  clear,  and 
lie  is  peremptorily  commanded  by  law  to 
discharge  it." 

So  here,  the  duties  of  respondent  in  re- 
lation to  the  matters  in  question  are  minis- 
terial and  if  the  facts  upon  which  he  is  to 
act  were  properly  certified  to  him  from  a 
tribunal  with  jurisdiction  in  the  premises, 
that  order  constitutes  [165]  his  warrant  and 
he  is  bound  to  proceed  under  it.  His  only 
concern  is  to  know  whether  "his  warrant 
proceeds  from  competent  authority,"  and,  if 
«o,  fulfil  it  as  he  is  commanded.  If  he  may 
interpose  the  defense  herein  ^  relied  upon, 
every  other  assessor,  dissatisfied  with  the  ac- 
tion and  direction  of  the  State  Board  of 
Equalization,  may  do  likewise.  Is  it  possi- 
ble that  each  of  the  assessors  in  this  state 
can  be  permitted,  against  instructions  from 
a  constitutional  tribunal  having  state  wide 
jurisdiction  in  a  matter,  to  decide  for  him- 
self whether  he  will  obey  those  instructions? 
If  this  be  so,  what  would  or  could  be  the 
remedy  by  which  the  proper  subjects  of  taxa- 
tion could  be  listed  and  valued  in  accordance 
with  the  constitutional  mandate  that  taxa- 
tion shall  be  equal  and  uniform?  if  the  as- 
sessors are  the  sole  judges,  and  may  defy  the 
instructions  of  their  superiors,  it  would  de- 
pend upon  the  judgment  or  caprice,  it  might 
be,  of  each  assessor  what  property  he  would 
list  and  value,  and  that  which  he  would  re- 
fuse to  assess;  and  if  one  assessor  were  re- 
moved or  indicted  it  would  have  no  effect 
upon  the  others;  or  it  might  be  that  no  one 
would  take  the  trouble  to  see  whether  he  was 
doing  his  duty,  and  the  property  would  escape 
its  just  share  of  the  burdens  of  government, 
the  revenues  be  diminished  and  thereby  the 
affairs  of  the  public  detrimentally  affected  or 
suspended.  There  would  and  could  be  no  uni- 
formity or  equality  in  taxation  under  such 
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a  system.  If  each  of  the  assessors  is  per- 
mitted to  decide  for  himself  what  property 
shall  be  taxed  and  what  exempted,  what 
values  sliall  be  placed  thereon,  and  defy  the 
instructions  of  the  State  Board  of  Equaliza- 
tion in  the  discharge  of  duties  imposed  upon 
it  by  the  Constitution,  upon  the  alleged 
ground  that  it  reached  its  conclusion  without 
proper  evidence,  there  is  not  only  a  failure 
to  have  taxation  equal  and  uniform  through- 
out the  state,  but  as  said  in  State  v.  Bu- 
chanan, supra;  "such  a  course  if  upheld  and 
justified,  .  .  .  tends  directly,  not  only  to 
insubordination,  and  the  [166]  destruction 
of  good  government,  but  to  anarchy  an  con- 
fusion." 

2.  The  respondent,  however,  questions  the 
jurisdiction  of  the  State  Board  of  Equaliza- 
tion to  make  the  raise  upon  the  items  and 
classes  of  property  affected  by  its  order,  and 
we  will  proceed  to  a  determination  of  that 
matter. 

The  principles  announced  in  People  v.  ' 
Pitcher,  56  Colo.  343,  Ann.  Cas.  1914D  1154, 
137  Pac.  55,  will  control  herein  so  far  as  they 
apply  to  the  questions  involved.  It  is  nec- 
essary, however,  to  bear  in  mind  and  con- 
sider the  changes  that  have  been  made  in 
the  law  applicable  to  the  subject  under  con- 
sideration subsequent  to  the  date  of  that 
decision.  At  that  time  there  were  four  gov- 
ernmental agencies  invested  with  duties  per- 
taining to  the  assessment  or  ascertainment  of 
the  value  of  property  in  the  state  for  the 
purpose  of  taxation.  There  was  a  county 
assessor  in  each  county,  a  central  body  de- 
nominated the  Colorado  Tax  Commission,  a 
County  Board  of  Equalization  in  each  county 
and  a  State  Board  of  Equalization.  The 
only  duties  then  or  now  exercised  by  the 
State  Board  of  Equalization  were  imposed 
by  the  Constitution,  for  prior  to  that  deci- 
sion all  its  statutory  powers,  duties  and 
privileges  had  been  transferred  to  and  in- 
vested in  Colorado  Tax  Commission.  Chap. 
133,  S.  L.  1913,  p.  625.  The  duties  of  the 
State  Board  of  Equalization  at  that  time 
were  solely  to  adjust  and  equalize  the  prop- 
erty values  among  the  several  counties  of  the 
state,  and  it  possessed  no  power  to  raise  or 
lower  the  aggregate  of  the  values  previously 
ascertained  by  other  proper  governmental 
agencies.  The  County  Boards  of  Equaliza- 
tion, however,  were  then  expressly  invested 
with  both  constitutional  and  statutory  duties. 
Their  constitutional  duties  were  to  adjust 
and  equalize  such  values  within  the  respec- 
tive counties,  and  thereunder  they  had,  no 
power  to  change  the  total  value  of  the  prop- 
erty as  reached  by  the  county  assessors. 
This  latter  power,  however,  they  did  at  one 
time  possess  by  virtue  of  the  statutes.  §  3d 
G.  L.  p.  754;  [167]  §  5638  R.  S.  1908;  §  12, 
Chap.  134,  S.  L.  1913.  When  county  boards 
exercise    such    statutory    and    constitutional 
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powers  their  conclusions  established,  as  be- 
tween individual  property  owners  within  the 
county,  that  there  had  been  a  just  and  equal 
value  placed  upon  all  such  property  so  as- 
sessed.  Then,  as  now,  the  duties  of  the  Tax 
Commission  were  solely  statutory.  It  made 
the  original  assessment  of  certain  classes  of 
property  and  could  require  the  proper  officials 
to  make  like  assessments  of  all  other  prop- 
erty. It  could  also  change  the  values  of 
any  property  previously  assessed  by  the  as- 
sessor, and  could  increase  by  horizontal  raise 
the  total  value  of  all  the  property  in  the 
county  shown  on  the  abstract  of  assessment. 
Some  of  these  powers  could  be  exercised  only 
prior  to  equalization  of  the  property  within 
the  county  by  the  county  board  of  equaliza- 
tion, while  others  could  be  exercised  either 
prior  or  subsequent  thereto.  The  office  of 
County  Assessor  in  each  county  was  created 
by  the  Constitution,  but  the  duties  thereof 
were  prescribed  by  legislative  acts.  All  of 
these  governmental  agencies  now  exist;  and 
no  express  change  has  been  made  as  to  the 
duties  of  either  the  assessors  or  the  Tax  Com- 
mission. This,  however,  is  not  true  as  to 
the  respective  County  and  State  Boards  of 
Equalization.  Their  dutied  have  been  ma- 
terially changed;  and  this  has  affected  the 
duties  and  acts  of  the  other  assessing  or 
value-fixing  agencies. 

The  provisions  of  the  Constitution  creat- 
ing the  State  Board  of  Equalization  and  the 
respective  County  Boards  of  Equalization 
and  defining  their  respective  duties  in  force 
at  the  time  of  the  decision  in  People  v.  Pitch- 
er, supra,  was  §  15  (p.  45,  R.  S.  1908): 
Tliis  section  read  as  follows: 

''See.  15.  There  shall  be  a  state  board  of 
equalization,  consisting  of  the  governor,  state 
auditor,  state  treasurer,  secretary  of  state  and 
attorney  general,  also,  in  each  county  of  this 
state,  a  county  board  of  equalization,  con- 
sisting of  the  board  of  county  commissioners 
of  said  county.  The  duty  [188]  of  the  state 
board  of  equalization  shall  be  to  adjust  and 
equalize  the  valuation  of  real  and  personal 
property  among  the  several  counties  of  the 
state.  The  duty  of  the  county  board  of  equal- 
ization shall  be  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  with- 
in their  respective  counties.  Each  board  shall 
also  perform  such  other  duties  as  may  be 
prescribed  by  law." 

The  section  was  amended  in  1914 — S.  L. 
]916,  p.  163 — and  now  reads  as  follows: 


"Section    16.  There   shall    be   a   Board   o 


Equalization  for  the  state,  consisting  of  th 
Governor,  State  Auditor,  State  Treasurer, 
Secretary  of  State  and  Attorney  General. 
The  duty  of  the  said  Board  of  Equalization 
shall  be  to  adjust,  equalize,  raise  or  lower 
the  valuation  of  real  and  personal  property 
of  the  several  counties  of  the  state,  and  the 
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valuation  of  any  item  or  items  of  the  vari- 
ous classes  of  such  property. 

"There  shall  be  in  each  county  of  this 
state  a  County  Board  of  Equalization,  con- 
sisting of  the  board  of  county  commissioners 
of  said  county.  The  duty  of  the  County 
Board  of  Equalization  shall  be  to  adjust, 
equalize,  raise  or  lower  the  valuation  of  real 
and  personal  property  within  their  respective 
counties,  subject  to  revision,  change  and 
amendment  by  the  State  Board  of  Equaliza- 
tion. The  State  Board  of  Equalization  and 
the  County  Board  of  Equalization  shall  equal- 
ize to  the  end  that  all  taxable  property  in  the 
state  shall  be  assessed  at  its  full  cash  value, 
and  also  perform  such  other  duties  as  may  be 
prescribed  by  law;  Provided,  however,  that 
the  State  Board  of  Equalization  shall  have 
no  power  of  original  assessment." 

Under  this  constitutional  amendment  it  is 
clear  that  the  State  Board  of  Equalization 
is  the  final  arbiter  in  fixing  values  upon 
property  which  has  been  originally  assessed 
for  the  purposes  of  raising  public  revenue. 
It  is  expressly  made  its  duty  to  adjust, 
equalize,  raise  or  lower  the  valuation 
[169]  of  real  and  personal  property  of  the 
several  counties  of  the  state,  and  the  valua- 
tion of  any  item  or  items  of  the  variou.4 
classes  of  such  property.  It  will  be  observed 
that  both  the  constitutional   and   statutory 
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duties  previously  existing  in  the  several 
county  boards  of  equalization,  whereby  they 
equalized  the  assessments  in  their  respective 
counties  as  returned  by  the  county  asses6or», 
have  now  become  constitutional  duties,  but 
their  action  in  that  regard  is  "subject  to 
revision,  change  and  amended  by  the  State 
Board  of  Equalization."  Moreover,  the  State 
Board  of  Equalization  and  the  County  Boards 
of  Equalization  are  expressly  required  to 
equalize  "to  the  end  that  all  taxable  property 
in  the  state  shall  be  assessed  at  its  full  ca^^h 
value."  Formerly  the  County  Board  of  Equali- 
zation could  equalize  only  between  the  tax-pay- 
ers of  the  county,  and  the  State  Board  of 
Equalization  could  equalize  only  to  the  end  of 
the  ratio  between  the  counties  should  be  just. 
The  County  Board  of  Equalization  is  now 
expressly  authorized  to  raise  or  lower  the 
valuation  of  any  property,  and  the  State 
Board  is  not  only  authorized  to  "reviM*. 
change  and  amend  the  action  of  the  County 
Board"  but  also  to  raise  or  lower  "any  itt'in 
or  items  of  the  various  classes"  of  sucii  prop- 
erty. Clearly  items  of  a  class  may  include 
the  whole  class,  and  if  a  board  is  jzriven  pow- 
er to  act  with  reference  to  any  item  of  a 
class  or  items  of  classes,  it  possesseH  the  pow- 
er to  act  with  reference  to  the  whole  class. 
The  conclusion  is,  therefore,  inevitable  that 
the  State  Board  of  Equalization  may  raise 
the  assessment  upon  property,  or  any  part, 
parcel  or  class  thereof  which  has  been  origi- 
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nally  assessed  for  the  year,  by  any  of  the 
agencies    authorized    to    make    such    assess- 
ments, to  its  full  cash  value,  since,  otherwise, 
it  has  not  performed  its  constitutional  duty. 
However,  the  respondent  claims  that  the 
constitutional    provision    is    not    self-execf&t* 
ing,  as  acts  done  under  it  without  further 
legislation   would  be  without  notice  to  the 
property  [170]  owner,  and  his  property  there- 
by  taken   without  due   process  of   law.     If 
this  were  true  it  would  be  a  proper  answer 
to  say  that  it  does  not  concern  respondent. 
However,    as   mandamus    is    a   discretionary 
writ,  we  would  not  order  its  issue  if  it  mani- 
festly appeared  that  the  order  of  the  State 
Board  of  Equalization  had  the  effect  to  take 
property    without    due    process    of    law,    or 
that  it  was  clearly  invalid  for  any  other  rea- 
son.    This  would  be  the  proper  course,  not 
because  respondent  has  any  right  to  make 
such  a  defense,  or  to  rely  upon  such  reason 
as    an   excuse    for   his   insubordination,    but 
because  the  citizens,  that  is,  the  portion  of 
the   public  affected,   should  not  be   involved 
in  expenHive  litigation  in  resisting  a  clearly 
invalid  order.     People  v.  Pitcher,  supra,  384. 
It  does  not,  however,  manifestly  appear  that 
the   order   sought   to   be   enforced   is   illegal 
or   its   legality   in   any   wise   doubtful.      On 
the  contrary,  it  is  obvious  that  there  is  no 
basis    for    the    contention.      Every    property 
owner   in   the  state,   or   person   ha^'ing  con- 
trol of  property  therein,  is  required  by  law, 
each  year,  between  designated  dates,  to  make, 
under  oath,   and  deliver  to  the  assessor  of 
the  county  wherein  such  property  is  situate, 
a  full  and  correct  schedule  and  description 
of  all  such  property,  upon  blanks  furnished 
by  the  assessors  for  that  purpose.    As  to  the 
personal   property  such  owner  or  person   is 
required  to  state  the  full  cash  value  of  all 
such  property   for  the  guidance  of  the   as- 
sessor,  but   the  assessor   is   required   to  de- 
termine for  himself  the  value  of  each  item, 
after  an  examination  of  the  schedule,  which 
necessarily  includes  the  real  estate,  for  it  is 
also  required  to  be  entered  on  the  schedules; 
and  if  not  entered  or  no  return  is  made  there- 
of, it  is,  nevertheless,  the  duty  of  the  as- 
sessor  to   place   the   same   upon   the  assess- 
ment   rolls.     The  assessors   are   required  to 
give   notice  of  any  change  they  may  make 
in    the   valuations    so   returned,    and   as   to 
property,  not  returned,  which  they  have  as- 
sessed, and  specify  a  date  upon  which  they 
will  hear  objections  to  their  action  in  the  prem- 
ises.    [171]  §§  5573,  5575,  5614,  5615,  5639, 
K.    S.    1008.     These   sections  of  the   statute 
and  others  of  similar  import  fix  the  primary 
iluty  upon  the  assessors  of  the  various  coun- 
ti<'s  of  the  state  to  make  the  original  assess- 
ment, except  as  -to  certain  classes  of  prop- 
erty, the  primary  assessments  of  which  must 
be  made  by  the  Tax  Commissions.     §   5630 
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R.  S.  1908,  Chap.  133,  p.  625,  S.  L.  1913. 
However,  if  the  assessors  omit  property  from 
the  assessment  list,  which  it  was  their  duty 
to  place  thereon,  the  Tax  Commission  is  em- 
powered, upon  notice  given  to  the  property 
owner,  to  make  or  enforce  an  original  as- 
sessment thereof,  in  the  manner  ^prescribed 
by  law.  §  5636  R.  S.  1908,  chap.  133,  p. 
525,  S.  L.  1913,  chap.  216,  §§  8,  13,  S.  L. 
1911.  This  means  that  every  property'  owner 
has  specific  notice  and  actual  knowledge  that 
all  his  property  has  been  originally  assessed, 
and  taken  within  the  grasp  of  the  govern- 
mental agencies,  for  the  purpose  of  ascer- 
taining its  full  cash  value  and  subjecting  it 
to  taxation  for  governmental  purposes;  and 
that  each  governmental  agency  may  perform' 
the  duties  imposed  upon  it  respectively  as 
the  law  prescribes. 

The  State  Board  is  required  to  meet  at 
a  designated  time  and  place  and  perform  its 
constitutional  duties  ''to  the  end  that  all 
taxable  property  in  the  state  shall  be  as- 
sess at  its  full  cash  value."  This,  it  would 
seem,  constitutes  ample  provision  for  the 
property  owner  to  be  heard,  and  all  the  no- 
tice to  which  he  is  entitled  in  matters  of 
this  character  under  the  provisions  of  the 
state  and  federal  constitutions.  People  v. 
Pitcher,  supra;  Bi-Metallic  Invest.  Co.  v. 
State  Board  of  Equalization,  56  Colo.  512, 
138  Pac.  1010,  affirmed  by  the  Supreme  Court 
of  the  United  States,  December  20,  1015, 
239  U.  S.  441,  36  S.  Ct.  141,  60  U.  S.  (L.  ed.) 
372.  Moreover,  the  performance  by  the  State 
Board  of  its  duty  is  not  dependent  upon  the 
changes  in  the  original  assessment  that  may 
have  resulted  from  the  acts,  whether  prop- 
erly or  improperly  performed,  of  the  State 
Tax  Conunission  [172]  or  the  several  coun- 
ty boards.  The  acts  and  reports  of  these 
agencies,  in  that  respect,  may  and  should 
be  persuasive,  but  are  not  binding  upon  the 
State  Board,  for  if  it  performs  its  constitu- 
tional duty  it  must  bring  every  part  and  par- 
cel of  the  property,,  originally  assessed,  to 
its  full  cash  value.  If  it  be  a  fact,  as  claimed 
by  respondent,  that  the  Tax  Commission  had 
no  authority  to  raise  the  values  fixed  by  the 
assessor,  in  his  original  assessment,  of  the 
classes  and  items  of  property,  which  it  or- 
dered raised,  except  by  following  the  proce- 
dure prescribed  in  chap.  216,  subdivisions  6 
and  7  of  §  13,  S.  L.  1911,  the  duty  of  the 
State  Board  of  Equalization  was  neither  les- 
sened nor  affected  thereby.  Th^  property 
and  every  item  thereof  had  been  assessed  by 
the  assessor  which  constituted  an  original 
assessment.  Moreover,  his  abstract  of  assess- 
ment, together  with  that  of  all  other  as- 
sessors of  the  state,  had,  in  accordance  with 
the  law,  been  transmitted  to  the  Colorado 
Tax  Commission,  and  by  the  latter  body,  to- 
gether with  its  own  report,  sent  to  the  Stat6 
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Board  of  Equalization.  The  property  that 
had  been  originally  assessed  was  thus 
brought  directly  witliin  the  jurisdiction  of 
the  State  Board  of  Equalization  without 
regard  to  what  the  Tax  Commission  had  or 
had  not  done  in  the  premises.  In  relation 
to  such  prpperty  the  State  Board  was,  there- 
fore, under  the  necessity  of  doing  that  which 
the  Constitution  required  it  to  do,  to  the  end 
that  all  taxable  property  in  the  state  shall 
be  assessed  at  its  full  value. 

As  disclosed  by  the  evidence  the  exact, 
wording  of  the  resolution  of  the  State  Board 
of  Equalization  is,  .  .  .  "that  the  report 
of  the  Tax  Commission  as  to  the  counties 
be  adopted  and  each  and  every  one  of  the 
Praises  reported  be  ordered  by  this  board  to 
be  placed  on  classes  as  recommended  by  the 
Tax  Commission;"  and,  the  respondent  con- 
tends, that  this  did  not  constitute  such  an 
act  of  the  State  Board  of  Equalization  as 
to  legally  constitute  the  raise  directed  in  the 
notice  served  upon  him,  and  shows  upon  its 
face  [173]  that  the  board  reached  its  con- 
clusion without  proper  evidence.  The  first  con- 
tention is  wholly  without  merit.  The  State 
Board  of  Equalization  in  the  resolution  not 
only  adopted  the  report  of  the  Tax  Commission 
as  to  the  counties,  but,  in  addition  thereto, 
"ordered"  "that  each  and  every  one  of  the 
raises  reported"  be  made  "as  recommended 
by  the  Tax  Commission."  Now,  to  adopt  a 
thing  is  "to  take"  such  thing  "as  one's  own." 
Webster's  New  International  Dictionary. 
Therefore,  if  the  raises  purported  to  have 
been  made  by  the  Tax  Commission  were  of 
no  force  and  effect,  because  it  had  not  fol- 
lowed the  procedure  prescribed,  and  the  State 
Board  .of  Equalization  possessed  the  power 
under  the  constitution  to  make  the  raise, 
without  following  the  statutory  procedure 
governing  the  action  of  the  State  Tax  Com- 
mission in  that  regard,  as  it  clearly  did,  then 
when  it  made  the  report  of  the  Tax  Commis- 
sion "its  own,"  that  is,  adopted  it,  and  ex- 
pressly ordered  each  and  every  raise  therein 
recommended  to  be  made,  it  thereby  gave 
that  report  vitality.  In  judging  of  the  suf- 
ficiency and  effect  of  an  act  of  boards  of  this 
character,  it  must  be  kept  in  mind  that  if 
their  rulings  are  at  all  ambiguous  they  "will 
be  aided  by  construction  so  as  to  keep  them 
if  possible  within  the  jurisdiction  of  the 
board."  37  Cyc.  p.  1079,  Sub-IMv.  A.  As  to 
the  claim  and  objection  that  by  adopting  the 
report  of  the  Tax  Commission,  it  is  disclosed 
that  the  State  Board  reached  its  conclusions 
without  proper  evidence,  it  would  be  suffi- 
cient to  say  that  respondent  is  not  the  prop- 
er party  to  raise  that  question,  even  if  it 
were  true.  If  it  were  a  fact  it  does  not  con- 
stitute a  jurisdictional  defect,  and  is,  there- 
fore,  wholly  immaterial  as  far  as  this  pro- 
ceeding is  concerned.    As  hereinbefore  stated. 


the  property  with  which  the  Board  under* 
took  to  deal  had,  without  regard  to  what  the 
Tax  Commission  had  done  in  relation  there- 
to, been  originally  assessed  by  the  assessor, 
and  the  State  Board  of  Equalization  ^ad  ac- 
quired jurisdiction  in  the  premises.  There- 
fore, any  error  in  its  judgment  [174]  or  mis- 
take in  its  conclusions  can  be  asserted,  if  at 
all,  only  in  some  direct  proceedings  by  a  par- 
ty in  interest.  New  York  v.  Davenport,  92 
N.  Y.  604. 

Throughout  the  state  of  the  Union  boards 
of  equalization  are  not  generally  required  to 
examine  witnesses  or  to  base  their  action  on 
any  particular  kind  or  quantum  of  evidence, 
but  may  proceed  in  their  own  way  and  act 
on  any  information  which  is  satisfactory  to 
them.  In  the  absence  of  statutory  require- 
ments, even  officers  who  make  original  as- 
sessments act  upon  their  own  knowledge,  and 
individual  judgment  in  fixing  values  for  the 
purpose  of  taxation,  and  this  is  uniformly 
true  of  equalizing  boards.  St.  Louis,  etc.  K. 
Co.  V.  Surrell,  88  111.  535,  536;  Fields  v. 
Russell,  38  Kan.  720,  721,  17  Pac.  476;  Rus- 
sell V.  Carlisle  (Ky.)  8  S.  W.  14,  15,  37  Cyc. 
1076,  1077;  Hacker  v.  Howe,  72  Neb.  385, 
386,  301,  101  N.  W.  255;  State  v.  Hannibal, 
etc.  R.  Co.  101  Mo.  120,  13  S.  W.  406. 

Indeed,  it  has  been  held  that  the  fact  that 
the  State  Board  of  Equalization  does  not 
have  before  it  the  assessment  rolls  of  the 
different  counties  as  required  by  the  statute, 
or  any  other  particular  written  evidence  pro- 
vided by  law,  is  not  a  jurisdictional  defect, 
but  a  mere  irregularity.  New  York  v. 
Davenport,  supra;  Dayton  v.  Multnomah 
County,  34  Ore.  239,  65  Pac.  23;  Dayton  v. 
Board  of  Equalization,  33  Ore.  131,  50  Pae. 
1009. 

Thd  principle  is  well  stated  and  applied 
in  New  York  v.  Davenport,  supra,  in  the  fol- 
lowing language: 

"The  assessors  of  the  several  towns  first 
make  out  their  rolls  and  determine  the  val- 
uations. In  this  respect  they  act  judicially, 
and  any  erroneous  decision  can  only  be  cor- 
rected by  a  direct  review  of  their  proceed- 
ings, whenever  they  have  kept  within  their 
jurisdiction.  If  they  have  so  acted,  their 
conclusions  cannot  be  assailed  either  by  a 
suit  at  law  against  them,  or  against  those 
who  take  the  further  steps  toward  collection 
based  upon  their  action.  .  .  .  The  asses- 
sors [175]  deliver  their  rolls  to  the  super- 
visors, who  are  thereupon  required  to  equal- 
ize the  valuations  between  the  several  towns 
so  that  they  shall  bear  a  just  relation  to 
each  other.  This  duty  is  also  judicial.  The 
precise  question  was  determined  in  Bellinger 
V.  Gray,  61  N.  Y.  610.  And  what  their  duty 
is  as  between  the  towns  of  their  county  is 
exactly  the  duty  of  the  State  Board  as  be- 
tween the  several  counties.     That  duty  is. 
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therefore,  of  a  judicial  character,  and  if  they 
have  acquired  jurisdiction,  any  error  in  their 
judgment,  or  mistake  in  their  conclusions 
can  be  asserted  only  in  some  direct  proceed- 
ing for  a  review.    .    .    . 

It  is  further  alleged  that  the  board  in- 
creased the  valuation  of  the  city  without 
evidence.  If  this  means  that  they  did  not 
swear  and  examine  witnesses  upon  the  sub- 
ject, that  is  true  but  immaterial.  The  law 
did  not  require  it,  and  contemplated  no  such 
means  of  information.  The  State  assessors 
had  been  doing  that,  and  exhausting  in  each 
county  the  knowledge  thus  obtainable.  The 
board  came  to  the  performance  of  its  duty 
with  adequate  preparation,  and  exactly  of 
the  character  and  from  the  sources  which 
the  statute  contemplated.  If  the  complaint 
means  that  such  information  was  wanting, 
the  allegation  is  neutralized  by  the  distiiftt 
admisison  that  they  had  *the  general  infor- 
mation possessed  by  members  of  the  board 
in  their  acquaintance  with  the  property  con- 
tained in  the  State,  and  such  oral  general 
information  as  was  conveyed  to  them  by  the 
state  assessor?,  who  had  previously  visited 
the  various  counties  of  the  State,'  and  by 
the  legal  presumption  of  the  proper  perform- 
ance of  official  duty.  It  is  thus  sufficiently 
apparent  that  the  board  had  acted  upon  the 
kind  of  evidence  and  information  which  the 
law  contemplated. 

But  it  is  said  they  adopted  a  schedule  of 
equalization  prepared  by  one  of  the  assessors, 
and  accepted  it  after  ten  minutes  secret  ses- 
sion. Somebody  had  to  prepare  it.  Often, 
and  in  many  boards,  some  one  willing  shoul- 
der lifts  more  [176]  than  its  proportion  of 
the  common  burden.  When,  or  how  this 
schedule  was  made;  how  much  of  the  labor 
and  patience  it  represented;  and  how  many 
of  the  other  members  had  impressed  upon  it 
the  results  of  their  own  knowledge  we  do  not 
know.  It  is  our  duty  to  assume  that  it  was 
carefully  framed,  and  being  so,  we  have  no 
warrant  to  measure  its  wisdom  by  the  brief 
minutes  allotted  to  its  adoption.  Such  a 
test  might  make  havoc  with  the  last  day's 
work  of  many  legislatures. 

But  it  is  finally  said,  and  that  is  the  only 
important  averment,  that  the  assessed  val- 
ues of  the  city  were  more  than  sixty  per  cent 
of  the  actual  and  market  value;  while  those 
of  other  counties  were  less  than  sixty  per 
cent  of  such  real  value;  and  yet  the  board 
of  equalization  added  to.  the  injustice  by  in- 
creasing the  city  valuation.  If  this  is  true, 
a  great  wrong  was  done,  but  it  cannot  be 
redressed  in  this  action.  The  accusation 
touches  not  the  jurisdiction  of  the  board  but 
the  correctness  of  its  judgment." 

However,  should  we  finally  hold  that  where 
the  law  requires  that  a  board  of  equaliza- 
tion act  upon  specific  evidence,  no  other  ac- 
tion may  be  permitted,  the  rule  is  in  no  wise 
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applicable  to  the  case  at  bar.  Our  Consti- 
tution is  silent  in  regard  to  the  evidence  or 
character  thereof  essential  to  valid  action 
upon  the  part  of  the  State  Board  of  Equali- 
zation in  the  performance  of  its  duties.  It 
may,  therefore,  resort  to  any  source  of  iif 
formation  it  may  desire  in  reaching  its  con- 
clusions, even  though  it  be  assumed  that  it 
may  not  reach  its  conclusions  from  its  own 
knowledge.  Indeed,  the  majority  of  this 
court,  speaking  thru  Mr.  Justice  Hill,  has 
heretofore  held  that  where  the  fundamental 
law  creates  an  agency  and  invests  it  with 
power,  without  prescribing  the  manner  in 
which  it  may  be  exercised,  the  agency  is  at 
liberty  to  adopt  its  own  mode  of  procedure. 
People  V.  Perkins,  56  Colo.  17,  42,  43,  44,  137 
Pac.  55,  Ann.  Gas.  1914D  1154.  If  the  board 
did  not  swear  [177]  and  examine  witnesses 
upon  the  subject,  it  is  immaterial.  The  Con- 
stitution does  not  require  it  and  contem- 
plates no  sucli  means  of  information.  The 
Board  of  Equalization  had  before  it  the 
sworn  abstracts  of  assessment  of  the  several 
county  assessors  and  also  the  information 
that  in  the  judgment  of  the  State  Tax  Cora- 
mission  a  certain  raise  upon  specific  classes 
of  property  should  be  made  in  order  to  bring 
the  same  to  the  constitutional  requirement  of 
full  cash  value,  together  with  the  general 
knowledge  possessed  by  their  own  members 
in  their  acquaintance  with  the  property  con- 
tained in  the  state.  It,  therefore,  appears 
that  the  board  had  jurisdiction,  and  acted 
upon  the  kind  of  evidence  and  information 
which  the  Constitution  contemplates. 

The  completed  assessment  is  purely  the  re- 
sult of  the  collective  judgment  and  discre- 
tion of  the  several  assessing  and  equalizing 
agencies,  whose  duties  are  prescribed  in  the 
statiitory  and  constitutional  law  of  the  state. 
The  acts  of  some  of  these  agencies  may  be 
changed  by  the  acts  of  others,  but  the  final 
and  ultimate  determination  of  the  matter  is 
vested  in  the  State  Board  of  Equalization. 
Porter  v.  Rockford,  etc.  R.  Co.  76  111,  561. 
The  constitutional  provision  creating  it  is 
complete  in  itself  and,  therefore,  is  self-ex- 
ecuting. Lyons  v.  Longmont,  54  Colo.  112, 
117,  129  Pac.  198.  What  that  body  is  au- 
thorized to  do  by  the  terms  of  the  Constitu- 
tion is  the  measure  of  its  power,  and  with 
the  exercise  of  that  power  no  court  can  in- 
terfere, unless  its  conclusion  or  judgment  in 
a  given  matter  is  attacked  by  a  party  whose 
rights  ar^  affected  thereby.  The  ascertain- 
ment of  the  ultimate  fact  that  all  the  prop- 
erty of  the  state  has  been  brought,  for  taxa- 
tion purposes,  to  its  full  cash  value  rests 
on  the  judgment  of  the  State  Board  of  Equal- 
ization, not  on  the  judgment  of  the  judiciary. 
State  v.  Kansas  City,  etc.  Bridge  Co.  106 
Ark.  248,  153  S.  W.  614,  617;  Stenley  v. 
Albany  County,  121  U.  S.  535,  542,  30  U.  S. 
(L.  ed.)  1000,  7  S.  Ct.  1234. 
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[178]  Entire  accuracy  in  valuing  property 
is  difficult,  if  not  impossible,  of  attainment. 
The  utmost,  therefore,  that  is  practicable  is 
that  property  shall  be  assessed  at  its  full 
eash  value  as  may  be  determined  by  the  judg- 
ments of  those  upon  whom  the  law  devolves 
the  duty  of  valuing  it.  This  is  necessary  as 
there  must  be  an  end  to  reviews  and  cor- 
rections in  the  matter  of  raising  public  reve- 
nue, if  government  is  to  exist  at  all.  The 
people,  therefore,  thru  the  constitutional 
amendment,  created  a  central  body  of  some 
of  the  principal  officers  of  the  state,  who  are 
elected  by  the  suffrage  of  all  the  people,  de- 
nominated it  the  State  Board  of  Equaliza- 
tion, and  invested  it  with  final  power  in  the 
premises.  Porter  v.  Rockford,  etc.  R.  Co. 
supra.  As  said  in  Stanley  v.  Albany  Coun- 
ty, supra,  p.  550: 

"In  nearly  all  the  states,  probably  in  all  of 
them,  provision  is  made  by  law  for  the  cor- 
rection of  errors  and  irregularities  of  asses- 
sors in  the  asses^ient  of  property  for  the 
purposes  of  taxation.  This  is  generally 
through  boards  of  revision  or  equalization, 
as  they  are  often  termed,  witli  sometimes  a 
right  of  appeal  from  their  decision  to  the 
courts  of  law.  They  are  established  to  carry 
into  effect  the  general  rule  of  equality  and 
uniformity  of  taxation  required  by  constitu- 
tional or  statutory  provisions.  Absolute 
equality  and  uniformity  are  seldom,  if  ever, 
attainable.  The  diversity  of  human  judg- 
ments, and  the  uncertainty  attending  all  hu- 
man evidence,  preclude  the  possibility  of  this 
attainment.  Intelligent  men  differ  as  to  the 
value  of  even  the  most  common  objects  be- 
fore them — of  animals,  houses,  and  lands  in 
constant  use.  The  most  that  can  be  expected 
from  wise  legislation  is  an  approximation  to 
this  desirable  end;  and  the  requirement  of 
equality  and  xmiformity  found  in  the  consti- 
tution of  some  state  is  complied  with,  when 
designed  and  manifest  departures  from  the 
rule  are  avoided. 

To  these  boards  of  revision,  by  whatever 
name  they  may  be  called,  the  citizen  must 
apply  for  relief  against  excessive  [179]  and 
irregular  taxation,  where  the  assessing  offi- 
cers had  jurisdiction  to  assess  the  property. 
Their  action  being  judicial,  their 
judgments  in  cases  within  their  jurisdiction 
are  not  open  to  collateral  attack.  If  not 
corrected  by  some  of  the  modes  pointed  out 
by  statute,  they  are  conclusive,  whatever 
.  errors  may  have  been  committed  in  the  as- 
sessment." 

It  is  quite  likely  that  in  applying  the  new 
system  of  assessing  and  equalizing  the  value 
of  property,  injustice  and  hardship  will,  for 
a  time,  occur  in  certain  cases.  This  is  true 
in  any  change  from  one  system  to  another. 
Tliese  inequalities,  however,  are  not  confined 
to  the  City  and  County  of  Denver  alone,  but 
occur  in  every  county  of  the  state.     More- 


over, they  will  continue,  under  any  system, 
until  there  is  an  honest  co-operation  among 
public  officials  whose  duty  it  is  to  ascertain 
and  fix  values  in  laying  taxes.  It  would 
seem  inconceivable  to  a  fair-minded  person, 
that  the  assessors  of  this  state,  the  Tax  Com- 
mission, the  several  County  Boards  of  Equa- 
lization and  the  State  Board  of  Equalization 
are  confronted  with  so  much  difficulty  in 
performing  their  respective  duties.  However, 
if  each  person  will  perform  his  own  duty 
as  prescribed  by  the  statutes  or  Constitu- 
tion, according  to  his  best  judgment,  and  all 
co-operate  to  the  end  that  the  constitutional 
mandate  that  all  property  shall  be  brought 
to  its  full  cash  value  for  the  purposes  of 
taxation,  we  feel  certain  that  confusion  and 
uncertainty  in  such  matters  will  speedily 
disappear,  and  an  equitable  and  just  system 
of*  taxation  be  realized. 

We  are  of  the  opinion  that  the  alternative 
writ  stated  a  cause  of  action  and  the  return 
in  no  wise  constituted  a  defense  thereto.  The 
judgment  of  the  trial  court  is,  therefore,  re- 
versed with  directions  to  reinstate  the  case 
and  enter  an  order  making  the  alternative 
writ  peremptory. 

Judgment  reversed  with  directions. 

Decision  En  Banc. 

[180]  Gabbert,  C.J.  {specially  conowr- 
ring), — By  the  Constitution  the  State  Board 
is  vested  with  jurisdiction  to  adjust,  equal- 
ize, raise  and  lower  the  valuation  of  prop- 
erty in  the  several  counties,  and  the  valua- 
tion of  any  item  or  items  of  the  various 
classes  of  such  property.  Under  this  provi- 
sion it  ordered  respondent  to  change  speci- 
fied classes  on  his  tax  roll.  In  making  this 
order  it  affirmatively  appears  that  the  board 
acted  within  its  jurisdiction.  In  such  cir- 
cumstances the  law  imposed  upon  respondent 
the  imperative  duty  to  forthwith  change  the 
valuation  on  his  tax  roll  in  conformity  with 
such  order.  It  was  the  judgment  of  the 
board.  The  duty  of  respondent  to  comply 
therewith  is  purely  ministerial,  and  he  can- 
not question  or  decide  upon  its  validity. 
Hence,  the  character  of  the  testimony  the 
board  considered  cannot  be  inquired  into,  nor 
its  sufficiency  to  sustain  its  order  determined, 
for  the  obvious  reason  it  would  result  in  a 
collateral  review  of  the  judgment  of  the 
board.  In  brief,  the  people,  by  the  Constitu- 
tion, have  vested  the  State  Board  with  au- 
thority to  adjust,  equalize,  raise  or  lower  the 
valuation  of  property  in  the  several  coun- 
ties, and  in  a  proceeding  to  compel  the  re- 
spondent to  comply  with  its  order,  within  its 
jurisdiction,  the  courts  cannot  review  the 
action  of  the  board  in  a  collateral  proceed- 
ing. 

In  my  opinion,  however,  the  report  of  tho 
commission  was  merely  advisory.  This  was 
the  view  entertained  by  the  Attorney  Gen- 


eral  in  the  former  Pitcher  case.  Such  report 
cannot  be  treated  as  an  assessment  because 
property  can  only  be  assessed  by  the  official 
the  Constitution  designates,  which  is  the  Coun- 
ty Assessor.  The  statement  that  it  affirma- 
tively appears  the  board  acted  within  its 
jurisdiction  is  [181]  not  to  be  taken  as  hold- 
ing that  the  board  in  equalizing  may  increase 
the  aggregate  valuation  returned  by  the  Coun- 
ty Assessors.  That  question  was  not  ar- 
gued by  counsel  for  respondent. 

Garrigues,  J.  concurs  with  Gabbert,  C.  J. 

Teller,  J.  {dissenting) . — ^The  majority 
opinion  holds  that  the  respondent,  being  a 
ministerial  officer,  cannot  question  the  validi- 
ty of  the  order  made  by  the  State  Board  of 
Equalization,  which  order,  it  is  held,  was 
within  the  power  of  the  board  to  make. 

If  these  premises  are  correct,  the  conclu- 
sion must  be  admitted;  but  I  cannot  admit 
their  correctness.  The  respondent  questioned 
the  power  of  the  board  to  make  the  order, 
and  denied  that  it  had  properly  exercised 
such  powers  as  it  claimed  to  have. 

Whether  or  not  any  question  was  raised 
by  the  respondent  is  immaterial.  The  alter- 
native writ  should  not  be  made  permanent 
unless  it  shows  on  its  face  such  facts  as  au- 
thorize its  issue. 

"It  is  always  true  that  in  an  application 
for  a  mandamus  against  a  public  officer  the 
relator  must  show  a  good  case  upon  the  face 
of  his  petition:  failing  to  do  this,  he  would 
not  be  entitled  to  the  writ,  even  though  no 
answer  whatsoever  had  been  made  to  the  ap- 
plication." Schwanbeck  v.  People,  15  Colo. 
64,  68,  24  Pac.  575,  676. 

If  there  is  a  substantial  doubt  as  to  the 
right  to  the  writ,  it  will  not  issue:  Gruner 
V.  Moore,  6  Colo.  526. 

Further,  the  petitioners  by  failing  to  de- 
mur to  the  first  defense  set  up  in  the  an- 
swer waived  the  objection  upon  which  the 
cau8e  is  here  decided.  In  People  v.  Lothrop, 
3  Colo.  28,  it  was  held  that  failure  to  raise 
technical  objections,  in  a  xutse  of  a  manda- 
mus against  a  public  officer,  constituted  a 
waiver  of  them;  and  in  several  cases  since 
that  decision  this  court  has  considered  the 
merits  of  such  cases  [182]  where  the  officer's 
right  to  question  the  acts  of  the  State  Board 
of  Equalization  was  not  challenged  by  the 
pleadings 

The  trial  court  held  that  the  State  Board 
of  Equalization  exceeded  its  powers  when  it 
ordered  a  raise  in  the  valuation  of  seventeen 
classes  of  property,  leaving  other  classes  un- 
changed. 

If  the  court  was  correct  as  to  the  powers 
of  the  board,  he  was  right  in  dismissing  the 
alternative  writ,  since  anyone,  officer  or  not, 
may  question  a  void  order,  and  the  writ  can- 
not be  used  to  enforce  it. 
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The  concurring  opinion  of  the  Chief  Jus- 
tice proceeds  upon  the  theory  that  the  or- 
der is  not  void,  and  hence  cannot  be  attached 
collaterally. 

My  dissent  from  the  judgment  of  reversal 
is  based  upon  the  ground  that  the  order  is 
void  for  the  reason  stated  by  the  trial  court, 
viz.:  that,  the  board  had  no  authority  to 
change  the  valuation  of  classes,  as  such. 

I  am  of  the  opinion,  also,  that  the  trial 
court  did  not  err  in  hearing  the  case  on  the 
issue  made  by  the  complaint  and  the  first 
defense  of  the  answer  and  that  the  court  was 
correct  in  its  finding  that  the  State  Tax  Com- 
mission made  no  such  an  investigation  of 
values  as  would  justify  it  in  recommending 
an  increase,  or  the  State  Board  of  Equaliza- 
tion in  ordering  it. 

It  is  not,  however,  necessary  to  consider 
that  subject  in  detail,  since  I  find  ample  rea- 
son for  affirming  the  judgment  on  the  ques- 
tion of  law  above  suggested. 

A  brief  review  of  the  decisions  of  this 
court  relating  to  the  powers  of  the  State 
Board  is  necessary  to  make  clear  my  position. 

In  People  v.  Lothrop,  supra,  it  was  lield 
that  the  power  to  determine  the  valuation  of 
taxable  property  was  lodged  in  the  County 
Assessor  and  Boards  of  County  Commission- 
ers, and  that  the  State  Board  of  Equaliza- 
tion had  no  [183]  power  to  increase  the 
aggregate  valuation  of  property  above  the  val- 
uation as  returned  by  the  counties. 

In  People  v,  Ames,  27  Colo.  126,  60  Pac. 
346,  it  was  held  that  the  State  Board  of 
Equalization  exceeded  its  powers,  and  its 
act  was  void,  when  it  attempted  to  change 
the  values  of  dififerent  items,  or  of  classes  or 
kinds  of  property,  its  authority  extending 
only  to  changing  valuations  as  returned  by 
the  County  Assessors  as  "entireties." 

In  the  case  of  People  v.  Pitcher,  56  Colo. 
343,  138  Pac.  509,  it  was  said:  "It  is  con- 
clusively presumed,  however,  that  as  between 
individual  property  owners  within  the  coun- 
ty, there  has  been  a  just  value  placed  there- 
on, that  is,  a  value  relatively  equal."  Tliat 
is  to  say:  the  classes  of  property  assessed 
in  a  county  are  conclusively  presumed  to  be 
assessed  on  the  same  percentage  of  cash  val- 
ue, if  not  at  actual  value.  True,  this  deci- 
sion  was  handed  down  after  the  constitution- 
al amendment  under  consideration  was  drawn 
and  ordered  submitted  to  the  People;  but 
that  fact  does  not  change  the  situation.  The 
decision  made  no  new  law,  but  simply  an- 
nounced what  the  law  was  and  had  been  from 
the  first.  Chilcott  v.  Hart,  23  Colo.  40-56, 
45  Pac.  391,  35  L.R.A.  41. 

In  this  state  of  the  law  the  Constitution 
was  amended  in  1914,  as  shown  in  the  major- 
ity opinion.  At  that  time  it  had  been  settled 
by  the  decisions  heretofore  cited  that  the 
State  Board  of  Equalization  could  not  in- 
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crease  the  aggregate  of  the  county  assess- 
ments, or  change  the  valuation  of  items  or 
classes  of  property;  and  that  it  was  conclu- 
sively presumed  that  as  between  the  several 
classes  of  property  assessed  by  the  County 
Assessors,  and  equalized  by  the  County  Com- 
missioners, the  valuations  were  relatively 
equal. 

The  amendment  is  to  be  construed  in  the 
light  of  these  facts,  and  no  powers  can  be  al- 
lowed to  the  board  except  those  expressly 
given,  or  fairly  to  be  implied  from  those 
given. 

[184]  The  original  section  is  changed  but 
little  in  the  matters  covered  by  the  first  par- 
agraph of  the  amendment. 

In  addition  to  the  power  to  "adjust  and 
equalize,"  the  board  is  empowered  to  "raise 
or  lower'*  the  valuation  of  real  and  personal 
property  of  the  several  counties.  The  only 
other  change  is  in  the  use  of  the  word  "of" 
Instead  of  "among"  before  the  word  "sever- 
al.'* Considering  these  changes  in  a  section 
which  had  been  held  to  give  no  power  to 
change  valuations  except  in  equalizing  among 
the  counties,  it  appears  that  the  purpose  was 
to  authorize  the  board  to  change  the  aggre- 
gate of  the  county  assessments;  in  other 
words,  to  give  the  board  the  power  which  was 
denied  to  it  by  the  ruling  in  People  v.  Loth- 
rop.  supra. 

The  board  is  also  authorized  to  adjust, 
equalize,  raise  or  lower  "the  valuation  of  any 
item  or  items  of  the  various  classes  of  such 
property." 

As  we  have  seen,  the  valuations  as  between 
classes  are  conclusively  presumed  to  be  equal, 
that  is,  made  upon  the  same  percentage  of 
actual  value,  hence  there  can  be  no  reason 
for  changing  the  valuation  of  any  class,  or 
a  part  of  the  .classes.  If  one  is  wrong,  all 
are  wrong,  and  the  remedy  is  by  exercising 
the  power  given  to  the  board  to  change  the 
valuation  of  the  county  assessment  as  an  en- 
tirety. 

In  the  majority  opinion  the  right  on  the 
part  of  the  board  to  raise  the  valuation  of 
a  class  is  derived  from  the  power  to  raise  the 
the  valuation  of  items,  but  the  reasoning  is 
fallacious.  It  is  true  that  the  valuation 
of  a  class  will  be  increased  if  all  the  items 
of  that  class  are  -increased  in  valuation,  but, 
while  that  is  the  result,  it  comes  from  a 
re-valuation  of  items,  one  by  one,  till  all  have 
been  re-valued.  It  is  in  no  sense  a  valua- 
tion of  a  class,  and  produces  a  very  different 
result.  If  the  valuation  as  between  items 
is  unfair,  a  proper  re-valuation  of  such  items 
seriatim  will  be  fair  and  just;  but  a  like  re- 
sult does  not  follow  from  a  change  in 
[185]  the  valuation  of  the  class  as  a  whole. 
The  latter  would  raise  or  lower  the  valua- 
tion of  all  items  of  the  class,  regardless  of 
the  justice  of  the  change.  If  any  items  are 
assessed  at  their  full  cash  value,  while  others 
are  not,  an  arbitrary  raise  of  the  class  as  an 


entirety  to  its  fxdl  cash  value,  will  assess  the 
first  named  items  above  their  value,  and 
leave  other  items  still  below  their  full  value. 

Manifestly  the  law  does  not  so  intend,  and 
the  argument  in  favor  of  that  construction 
is  entitled  to  no  weight. 

That  the  power  to  re-value  classes  is  not 
intended  to  be  given,  appears  further  from 
the  fact  that  the  authority  given  is  to  change 
the  valuation  of  any  item  or  items  of  the 
various  classes.  Had  it  been  intended  to 
grant  power  to  raise  the  value  of  classes, 
the  language  would  naturally  have  been  *'to 
adjust,  etc.,  the  valuation  of  any  class  or 
classes  of  such  property,  or  any  item  or  items 
thereof." 

The  amendment  in  unmistakable  language 
enlarges  the  power  of  the  board  to  the  extent 
which  the  board  had  in  two  cases  assumed  it 
to  be;  in  both  of  which  cases  this  court  had 
held  such  assumption  unfounded,  and  the  ac- 
tion of  the  board  void.  If  the  purpose  was 
to  include  also  the  power  to  re-value  classes 
of  property,  which  right  had  also  been  denied 
to  the  board  by  the  rulings  of  this  court,  is 
it  not  reasonable  to  say  that  the  intent 
would  have  been  expressed  as  clearly  as  it 
is  as  to  the  other  two  matters? 

Tills  consideration  is  made  conclusive  by 
the  fact,  already  mentioned,  that  classes  were 
presumed  to  be  valued  upon  a  common  basis, 
and  relatively  fairly  and  equally,  hence  there 
was  no  reason  for  a  re- valuation  of  any  one 
of  them,  and,  of  course,  no  need  that  the 
board  have  power  thus  to  re- value  them. 

The  board  is  also  given  power  to  revise, 
change  or  amend  the  valuation  of  the  Coun- 
ty Board  of  Equalization,  but  that  power 
must  be  held  to  extend  no  farther  than  is 
necessary  for  the  proper  exercise  of  the  pow- 
ers specifically  [186]  given  in  the  first  part 
of  the  section.  To  hold  otherwise  is  to  vio- 
late the  rules  of  construction  that:  "where 
words  of  general  import  follow  specific  desig- 
nations the  application  of  the  general  lan- 
guage is  controlled  by  the  specific."  Gibson 
V.  People,  44  Colo.  605,  99  Pac.  335. 

The  theory  of  our  government,  as  expressed 
in  the  state  Constitution,  and  manifested  by 
numerous  legislative  enactments,  is  that  lo- 
cal affairs  shall,  as  far  as  practicable,  be 
managed  by  local  ofiicers,  and  this  amend- 
ment should  not  be  construed  to  change  that 
policy,  unless  the  purpose  so  to  do  clearly 
appears.  No  such  purpose  is  expressed  or 
suggested  in  the  amendment.  On  the  con- 
trary, it  declares  that  both  the 'State  Board 
of  Equalization  and  the  County  Boards  of 
Equalization  "shall  equalize  to  the  end  that 
all  taxable  property  in  the  state  shall  be 
assessed  at  its  full  cash  value;"  and  ends 
with  the  provision  that  the  State  Board 
"shall  have  no  power  of  original  assessment." 
The  powers  granted  to  the  State  Board  are 
intended  to  accomplish  an  expressed  purpose, 
which  does  not  require  the  making  of  origi- 
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oal  assesfiments,  and  with  which  changes  in 
the  valuation  of  classes  of  property  are  in 
direct  conflict. 

Reading  the  amendment  in  the  light  of  the 
law  as  it  was  when  adopted  I  conclude  that 
it  does  not  give  the  board  power  to  change 
the  valuation  of  classes  of  property  as  was 
done  in  this  case.  Its  act  in  so  doing  was, 
therefore,  void;  and  may  be  questioned  by 
anyone. 

The  majority  opinion  practically  takes  the 
assessment  of  property -away  from  the  local 
authorities,  and  places  it  in  the  Tax  Commis- 
sion  and  the  State  Board  of  Equalization. 
This  makes  it  possible  for  a  state  adminis- 
tration  to  compel  the  tax  payers  to  provide 
whatever  state  revenues  it  sees  fit  to  require. 
Instead  of  practicing  economy  and  keeping 
fltate  expenditures  within  a  fixed  revenue, 
the  administration  may  make  an  arbitrary 
increase  in  assessments  to  produce  such  an 
amount  of  taxes  as  it  has  determined  to  be 
needed. 

[187]  The  case  at  bar  illustrates  the  evil 
of  the  system.  The  record  clearly  shows  that 
the  State  Board  of  Equalization  adopted  the 
recommendation  of  the  Tax  Commission,  which' 
was  based  upon  no  investigation  of  values 
-worthy  the  name.  It  conclusively  appears  that 
the  valuation  of  all  town  and  city  lots  and 
their  improvements  was  increased  some  $46,- 
000,000.00,  and  the  only  reason  given  for  it 
was  that  some  real  property  out  of  the  busi- 
ness  district  had  been  assessed  too  low.  Like- 
wise it  appears  that  the  valuation  of  person- 
al property  was  raised,  because  it  was  be- 
lieved that  much  taxable  personal  property 
had  not  been  assessed  at  all.  The  result, 
of  course,  is  that  property  which  had  bec^ 
assessed  at  its  full  cash  value  is  now  as- 
sessed at  over  twenty  pen  cent  more  than  its 
value;  and  this,  forsooth,  is  done  under  the 
guise  of  equalizing  values,  so  as  to  make  the 
burden  of  taxation  uniform,  and  just  to  all. 

The  trial  court  recognized  and  commented 
upon  this  wrong  to  the  tax  payers,  and  was 
fully  justified  in  holding  that  the  people  of 
the  state  never  intended  to  sanction  a  pro- 
cedure so  manifestly  contrary  to  their  best 
interests. 

Upon  the  ground  that  the  raise  was  made 
arbitrarily  and  without  due  regard  to  values, 
as  well  as  upon  the  ground  that  there  was 
no  power  in  the  board  to  make  it,  the  judg- 
jnent  should  be 

Affirmed. 


NOTE. 

Bicbt   of  Mlniiterial   OAoer  to  Ques- 
tion Validity  of  Statute. 

The  holding  in  State  v.  Chase,  28  Okla. 
:271,  Ann.  Cas.  1912D  151,  that  a  miniBterial 
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ofiicer  is  not  entitled  to  question  the  validi- 
ty of  a  statute  by  which  a  duty  is  imposed 
on  him  finds  support  in  several  recent  cases. 
Marshall  v.  Dye,  231  U.  S.  250,  34  S.  Ct. 
92,  68  U.  S.  ( L.  ed. )  206 ;  People  v.  Pitcher, 
56  Colo.  343,  138  Pac.  609;  State  v.  Hall, 
99  Neb.  95,  156  N.  W.  16,  denying  rehearing 
99  Neb.  89,  155  N.  W.  228;  Atty.-Gen.  v. 
Taubenheimer,  178  App.  Div.  321,  164  N.  Y. 
S.  904;  State  v.  Howard  (Okla.)  171  Pac. 
30;  OuUgame  County  v.  Zuehlke,  165  Wis. 
32,  161  N.  W.  6.  And  see  the  reported  case. 
See  also  State  v.  W«8t,  272  Uo.  304,  198  S. 
W.  1111.  Compare  Stockman  v.  Leddy,  55 
Colo.  24,  129  Pac.  220,  Ann.  Cas.  1916B  1052. 
Thus  in  State  v.  Howard  (Okla.)  171  Pac. 
30,  the  state,  on  the  relation  of  the  chief 
deputy  inspector  of  oil  and  gas,  commenced 
an  action  against  the  state  auditor,  praying 
for  a  writ  of  mandamus  requiring  him  to 
audit  and  allow  the  claims  of  the  relator  for 
salary  and  expenses  as  chief  deputy  inspector 
of  oU  and  gas  for  the  month  of  March,  1917. 
The  auditor  approved  the  claim  i|p  to  and 
including  March  17,  but  refused  to  approve 
it  for  the  remainder  of  the  month  for  the 
reason  that  the  duties  pertaining  to  the  of- 
fice held  by  the  relator  had  been,  by  statute, 
transferred  to  the  oil  and  gas  department 
thereby  established  under  the  jurisdiction  and 
supervision  of  the  corporation  commission. 
The  relator  had  been  appointed  chief  deputy 
inspector  of  oil  and  gas  wells  by  the  chief 
mine  inspector  and  had  performed  the  serv- 
ices and  incurred  the  expenses  for  which  the 
claim  was  filed.  It  was  admitted  that  the 
claim  was  duly  approved  by  the  chief  mine 
inspector,  and  that  there  were  sufficient 
funds  in  the  hands  of  the  state  treasurer 
for  the  payment  of  the  same.  The  court  in 
holding  that  the  relator  plaintiff  could  not 
question  the  validity  of  an  act  relating  to 
the  duties  of  the  chief  mine  inspector,  said: 
"The  question  whether  it  was  within  the 
power  of  the  legislature  to  denude  the  office 
of  chief  mine  inspector  of  the  duties  trans- 
ferred by  the  act  is  a  question  in  wiiich  the 
relator  has  no  interest,  and  is  therefore  not 
presented  for  our  consideration  and  we  ex- 
press no  opinion  thereon.  It  is  an  estab- 
lished rule  that  the  supreme  court  will  not 
pass  upon  the  constitutionality  of  an  act  of 
the  legislature  nor  any  of  its  provisions,  un- 
til there  is  presented  a  proper  case  in  which 
it  is  made  to  appear  that  the  person  com- 
plaining has  an  interest  in  the  very  question 
urged,  and  would  be  entitled  to  the  benefits 
of  any  decree  that  might  be  rendered  on  the 
decision  of  such  question  or  would  be  sub- 
ject to  the  burdens  thereof.  Insurance  Co. 
of  North  America  v.  Welch  (Okla.)  154  Pac. 
48;  Black  v.  Geissler  (Okla.)  159  Pac.  1124. 
Therefore  when  it  is  determined  that  the  con- 
stitutional requirements  as  to  the  passage  of 
the  act  have  been  complied  with,  and  the 
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power  of  the  legislature  to  abolish  the  office 
held  by  relator  has  been  sustained,  his  inter- 
est  in  the  subject-matter  of  the  legislation 
has  been  determined." 

In  State  v.  Hall,  99  Neb.  95,  156  N.  W. 

16,  it  was  held  that  the  state  treasurer  could 
ot  question  the  validity  of  an  act  requir- 
ing insurance  companies  to  make  contribu- 
tions to  pay  the  expenses  of  the  state  fire 
commission.  The  court  said:  "The  legisla- 
ture, no  doubt,  could  authorize  the  insurance 
companies  to  create  a  fund  to  be  employed  in 
guarding  against  unnecessary  or  incendiary 
destruction  of  insured  property,  and  could 
authorize  the  state  treasurer  to  act  as  their 
trustee  in  preserving  and  paying  out  such 
funds.  The  statute  must  be  construed  as  a 
whole,  and  must  not  be  so  construed  as  to 
render  it  unconstitutional  if  such  construc- 
tion can  be  avoided.  If  it  had  contemplated 
only  voluntary  contributions  to  the  fund, 
there  would  be  no  question  of  its  validity. 
If  the  insurance  companies  who  create  this 
fund  were  protesting  that  they  ought  not 
to  be  compelled  to  pay  a  tax  that  does  not 
go  into  the  funds  of  the  state  so  as  to  be 
protected  by  constitutional  safeguards  in  its 
expenditure,  the  power  of  the  legislature  to 
compel  such  payment  would  be  drawn  in  ques- 
tion. As  they  have  paid  the  money  without 
objection  on  their  part,  such  payment  is  vol- 
untary. The  fund  is  provided  for  a  special 
purpose  and  not  as  for  the  i^se  of  the  state. 
This  IS  clearly  what  the  legislature  intended. 
Therefore  the  only  question  is  whether  the 
constitution  will  permit  compelling  payment 
of  taxes  for  such  purpose,  and  those  who  are 
required  to  make  such  payments  are  the  only 
ones  affected  by  that  question." 

Several  recent  cases  hold,  however,  that  an 
unconstitutional  law  is  a  nullity  and  may  be 
disregarded  by  a  ministerial  officer.  Matter 
of  Cummins,  20  Hawaii  618;  Rhea  v.  Newman, 
153  Ky.  604,  166  S.  W.  154,  44  L.R.A.(N.S.) 
989;  State  v.  Leech,  33  N.  D.  613,  157  N.  W. 
492;  Woodall  v.  Darst,  71  W.  Va.  360,  77 
S.  E.  264,  Ann.  Cas.  1914B  1278,  44  L.R.A. 
(N.S.)  83. 

Thus  in  State  v.  Leech,  supra,  the  court 
in  holding  that  the  county  auditor  although 
not  personally  interested  was  entitled  to 
question  the  constitutionality  of  a  statute, 
said:  "But  before  the  merits  are  reached, 
a  preliminary  question  must  be  considered 
which  might  be  decisive  of  the  case,  depend- 
ent on  the  way  it  is  decided.  The  commis- 
sion assert  that  as  constitutional  guaranties 
are  for  the  benefit  of  those  whose  rights  are 
affected,  and  as  a  general  rule  cannot  be  taken 
advantage  of  by  any  other  person  than  one 
so  interested,  this  defendant  as  county  au- 
ditor has  no  personal  interest  in  the  tax  in 
question,  and  hence  has  no  duty  other  than 
to  follow  the  last  word  of  the  legislature  on 
the  matter  at  hand  (chap.  302,  Session  Laws 


1911).  and  cannot  be  heard  to  assert  the  un- 
constitutionality of  said   statutes  as  a  de- 
fense to  mandamus.     Thus  arises  a  perplex- 
ing question  upon  which  the  courts  in  the 
various  jurisdictions  are  much  divided,  if  not 
in  hopeless  conflict.    For -every  decision  upon 
one  side  of  the  question  can  be  found  on  the 
other.    Two  basic  lines  of  reasoning  are  pur- 
sued.   The  one,  that  an  unconstitutional  stat- 
ute is  not  law  for  any  purpose,  and  there- 
fore  can   be   challenged   by   anyone    in   any 
direct  proceeding.    The  other  rule,  supported 
by  the  greater  weight  of  authority,  is  based 
largely  upon  governmental  policy,  and  vir- 
tually prohibits  a  ministerial  officer  from  chal- 
lenging the  constitutionality  of  a  legislative 
act,  except  where  he  is  personally  interested, 
as,  by  reason  of  a  disbursement  to  be  made 
thereunder   for    which   he   is   financially   re- 
sponsible.    This  upon  the  theory  in  the  main 
that  courts  should  accept  as  final  the  acts 
of    the    legislature    and    discourage    attacks 
upon  them,  except  where  necessary  to  pro- 
tect the  private  interests  of  the  individual 
asserting  invalidity  and  peculiarly  and  par- 
ticularly afTected  thereby.     Under  the  great 
weight  of  authority  this  public  official  could 
not,  under  ordinary  circumstances,  raise  this 
question   in   mandamus.     Dean  v.   Dinunick, 
18  N.  D.  397,  122  N.  W.  245,  26  Cyc.  166; 
and  notes  in  47  L.R.A.  612-519,  24  L.RJl. 
(N.S.)     1260,    and    34    L.R.A.(N.S.)     1060. 
Thus  he  could  not  have  raised  it  of  his  own 
volition   had   no   other   assessment   been  at- 
tempted or  made  an  assessment  of  these  par- 
ties by  the  state  tax  commission.     He  could 
not  have  refused  to  obey  the  commands  of 
the   commission   arbitrarily  or  capriciously,, 
for   the  mere  purpose  of   having  a  mooted 
point  of  law  decided  in  this  assessment  mat- 
ter, and  in  the  ahsence  of  a  court  decision 
passing   upon   the   constitutionality   of   this 
act.     But  under  the  circumstances  in  which 
this  official  found  himself  placed,  one  or  the 
other  alternative  must  be  followed.    He  must 
choose  and  under  his  official  oath  must  fol- 
low the  law  to  the  best  of  his  ability.    And 
when  acting  as  he  has  here,  inasmuch  as  he 
is  represented  throughout  these  proceedings 
by  the  state's  attorney  of  the  county,  elected 
to  advise  him  with  other  county  officials  in 
such  dilemmas,  his  decision  under  legal  ad- 
vice upon  the  law  is  required  by  these  peti- 
tioners.    State  V.  Williams,  232  Mo.  56,  34 
L.R.A.(N.S.)   1060,  133  S.  W.  1.    And  under 
such  circumstances,  in  a  matter  of  this  im- 
portance, he  may  invoke  the  unconstitution- 
ality of  the  law  under  which  an  apparently 
rfegular    proceeding    by    taxation,    a    prima 
facie  valid  tax,  has  resulted  and  is  sought  to 
be   overthrown   by   a   purported   substituted 
assessment.    'In  cases  where  the  duty  to  per- 
form an  act  depends  solely  on  the  question 
whether  a  statute  or  ordinance  is  constitu- 
tional and  valid,  the  question  may  sometimes^ 
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be  detemined  on  a  petition  for  mandamuB.' 
26  Cyc.  156.  While  courts  should  be  slow  to 
entertain  suits  invoking  constitutionality, 
yet  the  circumstances  here  are  exceptional 
and  unusual.  The  public  is  interested  in 
having  a  decision  upon  who  has  the  power 
to  assess  this  class  of  public  utilities.  Every 
county  auditor  and  many  other  local  taxing 
officials  are  confronted  yearly  with  this  ques- 
tion, as  is  every  owner  of  this  class  of  prop- 
erty throughout  the  state.  The  matter  might 
be  considered  as  involving  questions  public! 
juris.  The  merits  will  therefore  be  passed 
upon." 
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Army  and  Navy  —  Reoeiviiig  Property 
of  Soldier  —  Detentioa. 

Under  the  Act  (Array  Act  1881,  §  156, 
subsec.  1)  penalizing  any  person  who  "buys, 
exchanges,  takes  in  pawn,  detains  or  receives" 
from  a  soldier  any  government  stores  the  de- 
tention contemplated  is  from  the  government 
and  not  from  the  soldier. 

[See  note  at  end  of. this  case.] 

Same. 

Demand  and  refusal  are  not  necessary  to 
fix  the  liability  under  the  statute  for  detain- 
ing property. 

[See  note  at  end  of  this  case.] 

[207]  Case  stated  by  justices. 

Charges  were  preferred  by  the  respondent, 
the  chief  constable  for  the  city  of  Canterbury, 
against  the  appellant  for  detaining  a  quan- 
tity of  provisions  issued  for  the  use  of  an 
officer  or  soldier,  [208]  contrary  to  s.  156, 
subs.  1,  of  the  Army  Act,'  1881;  and  also 
for  being  in  possession  of  a  quantity  of  public 
stores,  to  wit,  a  quantity  of  jam,  contrary 
to  s.  7  of  the  Public  Stores  Act,  1875.  A 
third  charge  of  being  found  in  unlawful 
possession  of  the  jam  contrary  to  s.  156, 
subs.  2,  of  the  Army  Act,  1881,  was  also 
preferred  against  the  appellant,  but  waa  not 
adjudicated  upon. 

Upon  the  hearing  of  the  charges  on  Jan- 
uary 12,  1918,  the  following  facts  were  ad- 
mitted or  proved  in  evidence:  (a)  In  or 
about  November,  1914,  the  appellant  pur- 
chased from  a  Quartermaster-Sergeant  Pass- 
Ann.  Gas.  1918D. — 76. 
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more,    of   the    West   Kent   Yeomanry,   then 

T  stationed  near  Canterbury,  two  cases  of  jam 
containing  altogether  over  200  lbs.  of  jam, 
and  paid  for  them  by  her  cheque  made  pay- 
able to  Passmore.  (&)  The  jam  was  duly 
delivered  to  the  appellant  at  her  house  in 
or  about  November,  1914,  and  (save  for  a 
small  portion  consumed  or  otherwise  dis- 
posed of  during  the  intervening  time)  re- 
mained in  her  possession  at  her  house  until 
it  waa  seized  and  removed  as  hereinafter 
stated,  (c)  On  January  11,  1918,  the  police, 
acting  under  a  search  warrant,  visited  the 
appellant's  house  and  found  187  lbs.  of  the 
jam  in  an  unlocked  cupboard  in  the  house, 
and  they  there  and  then  seized  and  removed 
the  jam  and  apprehended  the  appellant, 
charging  her  with  being  in  unlawful  posses- 
sion of  the  same,  (d)  The  jam  was  Govern- 
ment provisions  issued  to  the  troops,  and 
was  in  tins  similar  to  those  issued  to  the. 
troops  overseas,  and  the  value  was  8d.  per 
pound.  (e)  There  was  no  authority  for 
Government  provisions,  such  as  the  jam  in 
question,  to  be  sold  or  disposed  of  to  the 
civilian  population,  and  the  only  person  who 
had  authority  to  give  an  order  for  the  sale 
of  such  provisions  was  a  Secretary  of  State 
or  some  competent  military  authority.  And 
further,  the  appellant  had  no  right  to  retain 
in  her  possession  this  jam,  which  was  Gov- 
ernment provisions  issued  to  the  tropps. 

It  was  contended  on  behalf  of  the  appel- 
lant that  although  she  had  committed  an 
offence  under  s.  156,  subs  1  (a),  of  the 
Army  Act,  1881,  yet  she  could  not  be  con- 
victed of  the  offence  provided  it  was  proved 
on  her  behalf  that  the  jam  in  question  was 
sold  by  order  of  a  Secretary  of  State  or  some 
competent  military  authority. 

The  respondent  contended  that  on  the  facts 
proved  the  appellant  [209]  could  be  convict- 
ed of  an  offence  against  s.  156,  subs.  1  (a) 
(1),  of  the  Act. 

The  justices  found  on  these  facts  that  the 
appellant  had  committed  an  offence  under 
s.  156,  subs.  1  (a),  of  th«  Army  Act,  1881, 
inasmuch  as  she  failed  to  prove  (1.)  that 
she  acted  in  ignorance  of  the  goods  being 
provisions  issued  for  the  use  of  a  soldier,  or 
(2.)  that  she  acted  in  ignorance  of  the  person 
with  whom  she  dealt  being  a  soldier,  or  (3.) 
that  the  provisions  were  sold  by  order  of  a 
Secretary  of  State  or  some  competent  mil- 
itary authority,  as  mentioned  in  s.  156,  subs. 
1,  of  the  Act,  and  they  therefore  convicted 
the  appellant  and  imposed  the  maximum 
penalty  under  the  subsection,  namely,  a  fine 
of  202.  and  treble  the  value  of  the  provisions, 
namely,  18L  14«. 

The  question  for  the  opinion  of  the  Court 
was  whether  the  justices  upon  the  above 
statement  of  facts  came  to  a  correct  deter- 
mination in  point  of  law. 
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A.  E.  Woodgate  for  appellant. 

Giveen  and  G^.  A.  H,  Branson  for  respond- 
ent. 

Eingsford,  Dorman  d  Co.  for  Kingsford, 
Arrowsmith  d  Wighticick,  Canterbury,  solic- 
itors for  appellant. 

Treasury  Solicitor,  solicitor  for  respondent. 

[210]  Darling,  J. — I  think  this  appeal  fails. 
The  point  which  has  been  argued  by  Mr. 
Woodgate  is  not  the  point  raised  on  the  case. 
I  am  not  quite  certain  what  point  the  jus- 
tices desired  to  raise.  I  think  subs.  1  of 
s.  156  of  the  Army  Act,  1881,  upon  the  con- 
struction of  which  this  case  turns,  is  a  very 
difficult  section  to  construe.  The  offence 
created  by  that  subsection  is  punishable  with 
■a  20{.  fine,  and  is  therefore  a  more  serious 
offence  than  the  offence  created  by  subs.  2 
of  that  section.  Subs.  1  makes  it  an  offence 
.  for  any  person  to  buy,  exchange,  or  take  in 
pawn  Army  stores  from  any  person,  and 
also  makes  it  an  offence  for  any  person  to 
detain  such  stores,  or  to  receive  them  from 
a  soldier  or  any  person  acting  on  his  behalf, 
[211]  unless  the  accused  proves  one  of  the 
excuses  set  out  in  the  section.  I  think  that 
this  subsection  should  be  read  in  the  way 
I  have  just  read  it;  the  offence  of  receiving 
is  committed  by  any  person  who  receives 
goods  which  come  within  the  section  from  a 
soldier;,  but  that  as  regards  the  other  of- 
fences referred  to  in  the  subsection  an  offence 
is  committed  by  any  person  who  buys  such 
goods  from  any  person  at  all,  exchanges  such 
goods  with  any  person  at  all,  takes  such 
goods  in  pawn  from  anybody  at  all,  or  detains 
«uch  goods. 

Now  what  is  the  meaning  of  the  word 
"detains?"  Mr.  Giveen  does  not  contend  that 
it  means  simply  keep  or  retain,  and  I  cannot 
see  the  slightest  reason  to  suppose  it  means 
obtain,  though  the  word  "obtain,"  which  is 
a  totally  different  word,  is  used  in  subs.  2. 
Mr.  Giveen  says  that  "detains"  means  with- 
holding adversely.  I  agree  with  that  defini- 
tion. Mr.  Woodgate,  however,  contends  that 
there  must  be  imported  into  it  all  the  in- 
cidents requisite  to  support  the  technical 
action  for  detinue  as  distinguished  from  an 
action  for  conversion.  I  do  not  agree.  I 
think  that  the  word  "detains"  as  used  in 
this  section  means  withholding  adversely  to 
the  rights  of  the  Government.  If  there  is 
evidence  of  that,  I  think  the  word  "detains" 
is  satisfied.  In  the  present  case  there  was 
ample  evidence  before  the  justices  that  the 
appellant  adversely  withheld  the  goods  from 
the  Government.  She  had  got  them  from  a 
soldier;  she  had  interfered  with  the  rights 
of  the  Government  over  them,  because  she 
had  actually  consumed  some  of  the  jam  and 
withheld  from  the  Government  that  which 
had  not  been  consumed.  It  is  not  necessary 
to  inquire  into  the  state  of  her  mind  with 


regard  to  it.  I  have  oome  to  the  conclusion 
that  what  she  did  amounted  to  a  detaining 
of  these  goods  in  the  sense  in  which  this 
word  is  used  in  the  Act  of  Parliament.  I 
myself  do  not  think  that  the  word  "detaina" 
is  used  in  the  only  sense  in  which  it  would 
probably  have  satisfied  the  Court  of  Ex- 
chequer in  the  days  when  Meeaon  and  Welsby 
were  reporters,  but  people  are  by  no  means 
so  accurate  now  in  the  use  of  words  as  they 
were  then,  and  I  do  not  think  Parliament  in 
all  its  history  was  ever  so  accurate  in  its 
language  as  the  old  Court  of  Exchequer. 

AvoBT,  J. — I  am  of  the  same  opinion.     It 
is  not  surprising  that  Mr.  Woodgate  should 
have  asked  this  Court  to  deal  with  this  case 
on    [212]    a   point   not   really   stated    in    it, 
because,  the  only  point  stated  in  it  is  non- 
sense and  is  not  arguable  at  all.     I  think, 
however,   it  was   open  to   Mr.   Woodgate   to 
argue,  as  he  has  done,  that  the  conduct  of 
the  appellant  does  not  amount  to  detaining 
within  the  meaning  of  this  section,  because 
it  appears  on  the  case  that  she  -was  charged 
with  detaining  a  quantity  of  provisions,  and 
the  justices  say  that  they  convicted  her  of 
the  said  offence  under  s.  156,  subs.  1,  so  it  is 
clear  that  they  did  convict  her  of  detaining. 
I   agree  entirely  with  what  Darling,  J.   has 
said   as   to   the   proper   construction   of   the 
w*ord  "detains"  in  this  section.     It  ought  not 
to    be    construed    in    the    technical    sense    in 
which    it   is   used    in   an   action   of  detinue; 
that  is  to  say,  it  is  not  necessary  to  prove 
for  the  purpose  of  this  offence  that  there  has 
been  a  demand  and  a  refusal  to  deliver  up 
the  goods.     I  myself  am  not  troubled  with 
the   fact  that   under   subs.   2   the   appellant 
might  apparently   also   have  been   convicted 
of  being  in  possession  of  the  stores.    It  seems 
to  me  that  subs.  2  is  analogous  to  the  case 
of  unlawful  possession  of  goods,  an  offence  of 
which    a   person    may    be    convicted   though 
there  is  no  strict  proof  of  the  ownership  of 
the  goods  or  of  the  fact  of  their  having  been 
stolen.      In    this    case,    in    my    opinion,   the 
appellant  detained  this  jam  adversely  from 
the  Secretary  of  State  for  War  or  from  the 
Army  Council,  in  whom  the  property  is  now 
vested,  from  the  time  when  she  received  it, 
except,  of  course,  that  portion  of   it  which 
she  had  consumed.    She  has  been  committing 
a  continuing  offence  and  was  liable  to  be  con- 
victed of  it  at  the  date  charged. 

Shearman,  J. — I  am  of  the  same  opinion. 
I  do  not  think  that  the  true  construction  of 
subs.  1  (a)  of  s.  156  of  the  Army  Act,  1881, 
is  at  all  clear;  but  I  think  it  is  the  duty 
of  the  Court  to  put  a  conunon  sense  and  not 
a  highly  technical  construction  upon  it. 

It  has  been  argued  in  this  case  that  the 
word  "detains"  in  this  section  means  detain- 
ing from  an  individual  soldier  some  of  the 
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individual  soldier's  property,  and  that  it 
does  not  allude  to  a  person  being  in  posses- 
flion  of  Army  stores  and  holding  adverse 
possession  of  those  stores  from  the  proper 
person  who  ought  to  have  the  custody  of 
them.  I  think  it  would  be  highly  technical 
to  give  the  word  such  a  limited  construction. 
The  facts  of  this  case  are  that  the  appellant 
some  years  ago  bought  'some  jam  part  of 
Army  stores  [219]  and  consumed  part  of  it 
from  time  to  time,  and  within  six  months 
before  the  issue  of  the  summons  was  keeping 
that  portion  which  had  not  been  consumed 
in  her  cupboard.  Clearly  the  jam  ought  not 
to  have  been  in  her  cupboard;  it  ought  to 
have  been  returned ;  the  man  who  sold  it  had 
no  right  to  sell  it,  and  she  bought  property 
to  which  she  had  no  title  whatever.  She  was 
keeping  it  and  using  it  adversely  to  the  true 
owner.  I  think  that  she  was  detaining  the 
jam  within  the  meaning  of  this  section,  and 
within  the  six  months  before  the  summons 
was  issued.  I  think  that  is  the  fairest,  best, 
and  most  sensible  meaning  to  put  on  the 
words.  That  is  the  meaning  the  justices  put 
upon  them.  I  think  that  they  were  right, 
and  the  appeal  must  be  dismissed. 
Appeal  dismissed. 
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NOTE. 

The  reported  case  construes  an  English 
statute  somewhat  similar  to  the  Federal  Act 
(Penal  Code,  §  35,  7  Fed.  St.  Ann.  [2d  ed.] 
523)  making  it  a  criminal  offense  for  a 
civilian  to  purchase  or  take  in  pledge  from 
a  soldier  any  government  stores  or  equip- 
ment. The  English  act,  unlike  the  American, 
also  makes  it  an  offense  to  "detain''  any  such 
property  and  this  term  is  construed  in  the 
reported  case  to  mean  not  a  detention  from 
the  soldier  but  a  detention  from  the  proper 
authorities  after  receipt  of  the  property  in 
any  manner  from  a  soldier.  It  is  also  held 
that  it  is  not  necessary  that  there  should 
be  a  demand  qn  behalf  of  the  government 
and  a  refusal  to  deliver  the  property  to  fix 
the  liability  iroppsed  by  the  statute.  The 
liability  of  a  civilian  for  purchasing  or  re- 
ceiving in  pledge  public  property  from  a 
soldier  or  sailor  is  discussed  in  the  note  to 
Bolland  v.  U.  S.  Ann.  Cas.  1918B  520. 


Texas  Supreme  Court — May  17,  1916. 
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Damages  ^  EzoesaiTenesi  ^  Settins 
Allele  Verdict  —  Duty  to  Permit  Re- 
mittitur. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1631,  providing  that  it  shall  be  the  duty 
of  a  court  of  civil  appeals,  when  of  opinion 
that  the  verdict  is  excessive,  to  indicate  to  the 
party  in  whose  favor  the  judgment  was  ren- 
dered, or  his  attorneys  of  record,  the  amount 
of  excess  and  the  time  within  which  he  may 
file  a  remittitur,  whereupon  the  ^  court  shall 
reform  and  af&rm  the  judgment,  in  an  action 
against  the  receiver  of  a  railroad  for  personal 
injuries,  the  court  of  civil  appeals  should  not 
reverse  and  remand  the  case  upon  the  ground^ 
alone  that  the  verdict  is  excessive;  the  stat-* 
ute  being  mandatory  and  requiring  the  court 
to  authorize  remittitur  of  the  verdict  above 
the  amount  which  will  be  reasonable  compen- 
sation for  the  injury  in  accordance  with  its 
sound  judgment. 

Appeal  and  Error  ^  Bevie'w  of  Facta  ^ 
After  Reversal  by  Intermediate 
Court. 

On  error  to  review  the  judgment  of  a  court 
of  civil  appeals,  on  appeal  in  an  action  against 
a  railroad  by  its  employee  for  personal  in- 
juries, the  supreme  court  cannot  hold  the 
verdict  not  excessive,  the  sole  cause  for  which 
the  court  of  appeals  reversed,  and  affirm  the 
judgment  of  the  trial  court  for  the  full 
amount,  the  question  of  excessiveness  of  ver- 
dict in  such  suit  being  purely  a  question  of 
fact,  upon  which  the  judgment  of  the  court 
of  civil  appeals  is  final. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  court  of  civil  appeals,  on  appeal 
from  judgment  for  plaintiff  in  a  suit  for 
personal  injuries,  held  that  there  was  no 
evidence  to  sustain  the  verdict,  a  law  ques- 
tion is  presented  on  error  to  review  such 
judgment  in  the  supreme  court,  but  a  holding 
that  the  evidence  was  insufficient  to  sustain 
the  judgment  does  not  present  a  question  of 
law. 

[See  note  at  end  of  this  case.] 

Reviewable  Judgments  —  Order  of  In- 
termediate Conrt  ~~  Finality. 

Where  a  remittitur  is  filed  by  plaintiff  in  a 
suit  for  personal  injuries  in  accordance  with 
the  judgment  of  the  court  of  civil  appeals, 
such  judgment  may  be  appealed  from  to  the 
supreme  court  by  defendant  by  petition  for 
writ  of  error;  the  judgment  of  the  court  of 
civil  appeals  having  become  final. 

Error  to  Court  of  Civil  Appeals,  Fourth 
Supreme  Judicial  District. 
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Action  by  C.  W.  Wilson,  plaintiff,  against 
T.  J.  Freeman  et  al.,  defendants.  Judgment 
for  plaintiff  in  district  court.  Judgment  re- 
versed by  Court  of  Civil  App'tols.  Plaintiff 
brings  error.  The  facts  are  stated  in  the 
opinion.     Revessed. 

J.  D,  Childs,  W.  C,  Caw/pbell  and  Jos.  W. 
Broicn  for  plaintiff  in  error. 

/\  C.  Davis  and  Rwmsey,  Black  d  Ramsey 
for  defendant  in  error. 

[124]  Yantis,  J. — This  suit  was  instituted 
by  C.  W.  Wilson,  plaintiff  in  error,  in  the 
District  Court  of  Bexar  County,  against  T.  J. 
Freeman,  Receiver,  and  the  International  & 
Great  Northern  Railroad  Company  to  recover 
damages  for  personal  injuries  received  by 
him  while  he  was  rendering  services  to  said 
receiver  and  said  railroad  as  an  employee. 
The  suit  was  dismissed  as  to  the  International 
&  Great  Northern  Railroad  Company. 

The  plaintiff  in  error,  Wilson,  alleged  that 
'While  he  was  removing  cross-ties  from  the 
roadbed  of  said  railroad  with  a  pick  which 
had  been  furnished  by  the  defendant  in  error 
a  sliver  of  steel,  or  metallic  substance,  sliv- 
ered off  from  said  pick  and  entered  his  left 
eye,  causing  total  blindness  therein. 

Several  grounds  of  negligence  were  alleged 
by  the  plaintiff  in  error,  but  only  one  of  the 
grounds  pleaded  was  presented  to  the  jury, 
and  that  was  the  "defective  and  insufficient 
condition"  of  the  pick,  by  reason  of  which 
condition  "a  piece  of  steel  slivered  off  from 
said  pick  and  struck  plaintiff  in  the  left  eye." 
It  was  alleged  by  the  plaintiff  in  error  that 
by  reason  of  such  negligence  he  had  lost  the 
sight  of  his  left  eye,  and  that  "the  right  eye 
has  also  become  injured  and  affected,  that  it 
is  only  a  question  of  time  when  he  will  also 
lose  the  sight  of  his  right  eye,  and  he  will  be- 
come totally  blind."  A  verdict  was  rendered 
in  favor  of  the  plaintiff  in  error  for  $20,- 
386.05.  An  appeal  was  taken  by  the  receiver, 
Freeman,  to  the  Court  of  Civil  Appeals  for 
the  Fourth  District.  That  court  held  that 
no  error  was  committed  in  the  trial  of  the 
case  in  the  District  Court,  but  held  that  the 
verdict  was  excessive,  and  that  it  could  not 
suggest  the  amount  of  the  excess  by  reason 
of  the  circumstances  of  the  case;  that  the 
evidence  did  not  warrant  a  recovery  for  total 
blindness,  and  it  was  only  upon'  this  theory 
that  the  jury  could  have  found  so  large  a 
recovery,  which  we  construe  to  be  a  clear 
holding  that  the  evidence  was  insufficient 
to  support  so  large  a  sum  as  was  found  by 
the  jury.     (149  S.  W.  413.) 

The  plaintiff  in  error,  C.  W.  Wilson,  pre- 
sented to  this  court  his  petition  for  writ  of 
error,  which  was  granted,  this  court  enter- 
taining the  view  that  article  1631,  Vernon's 
Sayles'  Statutes,  is  mandatory  in  its  require- 
ment  that,   when    the   verdict   is   found   ex- 


cessive by  the  Court  of  Civil  Appeals  it  is 
the  duty  of  that  court  to  indicate  the  amomit 
of  the  excess,  and  to  allow  a  remittitur  there- 
of if  filed  within  the  time  fixed  by  it.  Said 
article  is  as  follows: 

"In  all  civil  cases  now  pending,  or  that 
may  hereafter  be  appealed  to  any  Court  of 
Civil  Appeals  of  this  State,  and  such  court 
shall  be  of  the  opinion  that  the  verdict,  and 
judgment  of  the  trial  court  is  excessive,  and 
for  that  reason  only,  said  cause  should  be 
reversed,  then  it  [125]  shall  be  the  duty  of 
such  Court  of  Civil  Appeals  to  indicate  to  the 
party  in  whose  favor  such  judgment  was  ren- 
dered, or  his  attorneys  of  record,  the  amount 
of  the  excess  of  such  verdict  and  judgment; 
and  said  court  shall,  at  the  same  time,  indi- 
cate to  such  party,  or  his  attorney,  within 
what  time  he  may  file  a  remittitur  of  such 
excess;  and,  if  such  remittitur  shall  be  so 
filed,  then  the  court  shall  reform  and  affirm 
such  judgment  in  accordance  therewith;  if 
not  filed  as  indicated,  then  to  be  reversed." 

We  think  said  statute  is  mandatory,  and 
that  the  Court  of  Civil  Appeals  should  not 
have  reversed  and  remanded  the  case  upon  the 
ground  alone  that  the  verdict  was  exceesave. 
True,  it  is  difficult  to  ascertain  the  amount  of 
the  excess,  but  this  difficulty  arises  in  most 
cases  of  excessive  verdicts.  For  instance,  if 
a  verdict  is  excessive  on  account  of  the  pas- 
sion and  prejudice  of  the  jury,  aroused  by 
inflammatory  speech,  it  is  difficult,  and  gen- 
erally impossible,  to  ascertain,  with  accuracy, 
what  portion  of  the  verdict  was  assessed  be- 
cause of  the  influence  of  inflammatory  speech, 
and  what  portion  of  the  verdict  was  based  on 
the  proper  elements  of  damage,  legally  re- 
coverable; or  if  the  verdict  assessed  for  the 
loss  of  a  limb,  or  for  some  similar  injury,  is 
excessive,  still  it  is  difficult  to  ascertain  with 
certainty  the  exact  amount  of  the  excess. 
All  the  Court  of  Civil  Appeals  can  do,  and 
all  that  is  required  of  it  to  do,  by  said  stat- 
ute, is  to  exercise  its  sound  judicial  judg- 
ment and  discretion  in  the  ascertainment  of 
what  amount  would  be  reasonable  compensa- 
tion for  the  injury  sustained,  and  treat  the 
balance  as  excess.  The  court  must  first  deter- 
mine what  amount  would  be  reasonable  be- 
fore it  can  determine  what  amount  would  be 
unreasonable.  Texas,  etc.  R.  Co.  v.  Syfan, 
91  Tex.  562,  44  S.  W.  1064.  Having  deter- 
mined that  the  verdict  is  excessive,  or  un- 
reasonable, it  is  necessarily  implied  that  the 
court  has  decided  upon  an  amount  that  would 
be  reasonable  compensation  for  the  injury 
which  was  actually  suffered,  in  which  event 
it  should  authorize  a  remittitur  of  the  ex- 
cess above  the  amount  which  would  be  reaaon- 
abl6  compensation  for  the  injury,  in  accord- 
ance with  its  sound  judgment.  We  think 
that  in  the  practical  administration  of  jus- 
tice this  is  all  that  is  required  of  the  court 
to  do  in  such  cases,  but  we  believe  this  much 
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is  the  mandatory  'requirement  of  the  statute 
quoted. 

It  is  insisted  that  we  should  hold  the  ver- 
dict not  excessive,  and  affirm  the  judgment 
of  the  District  Court  for  the  full  amount. 
It  is  not  within  our  province  to  do  this.  The 
question  of  the  excessiveness  of  a  verdict  in 
this  character  of  suit  is  purely  a  question 
of  fact,  upon  which  the  judgment  of  the  Court 
of  Civil  Appeals  is  final.  International,  etc. 
R.  Co.  V.  Goswick,  98  Tex.  480,  85  S.  W.  786. 

We  construe  the  holding  of  the  Court  of 
Civil  Appeals  to  he  a  finding  that  the  evi- 
dence is  insufficient  to  authorize  a  recovery 
for  the  amount  of  this  verdict.  It  is  clearly 
not  a  holding  that  there  was  "no  evidence"  to 
support  the  verdict  in  such  amount,  but 
merely  a  holding  that  the  evidence  was  in- 
sufficient. This  does  not  present  a  law  ques-. 
tion.  The  [126]  jurisdiction  of  questions  of 
fact  is  final  under  our  statute  in  the  Court 
of  Civil  Appeals.  If  the  Court  of  Civil  Ap- 
peals had  held  that  there  was  "no  evidence," 
a  law  question  would  have  been  presented, 
but  it  is  otherwise  when  it  has  only  held  the 
evidence  is  insufficient.  In  the  latter  instance 
its  judgment  is  final,  and  we  have  no  power 
to  disturb  it. 

We  are  not  called  upon  to  pass  on  the 
several  assignments  of  error  presented  by  the 
defendant  in  error  in  the  Court  of  Civil  Ap- 
peals, as  requested  by  it,  since  if,  when  the 
Court  of  Civil  Appeals  indicates,  in  accord- 
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Review  of  Facts  on  Appeal  from  De- 
oision  of  Intermediate  Appellate 
Gonrt  ReTersing  on  Facta. 

It  seems  that  in  every  jurisdiction  wherein 
the  question  has  arisen  it  is  provided  by 
statute  in  substance  that  in  a  civil  action 
tried  by  a  jury  where  the  verdict  is  reversed 
on  a  review  of  the  facts  by  an  intermediate 
appellate  court,  the  court  of  last  resort  can- 
not review  the  findings  of  fact  by  the  inter- 
mediate tribunal  for  the  purpose  of  deter- 
mining whether  that  tribunal  has  reached  a 
proper  conclusion  thereon. 

Illinois. — Harzfeld  v.  Converse,  105  111. 
634;  Brown  v.  Aurora,  109  111.  166;  Williams 
V.  Forbes,  114  111.  167,  28  N.  E.  463 ;  Rogers 
V.  Chicago,  etc.  R.  Co.  117  111.  115,  6  N.  E. 
889;  Siddall  v.  Jansen,  143  111.  637,  32  N.  £. 
384,  30  N.  E.  367;  Senger  v.  Harvard,  147 
111.  304,  35  N.  E.  137 ;  Hawk  v.  Chicago,  etc. 
R.  Co.  147  111.  399,  35  N.  E.  139;  Neer  v. 
Illinois  Cent.  R.  Co.  151  111.  141,  37  N.  E. 
700;  Borg  v.  Chicago,  etc.  R.  Co.  162  111.  348, 
44  N.  E.  722;  Homersky  v.  Winkle  Terra 
Cotta  Co.  178  111.  562,  53  N.  E.  346;  Moer- 
schbaecher  v.  Supreme  Council  Royal  League, 
188  111.  9,  59  N.  E.  17,  52  L.R.A.  281;  Davis 
V.  Chicago  Edison  Co.  196  111.  31,  62  N.  E. 
829 ;  Hunter  v.  National  Union,  197  111.  478, 
64  N.  E.  356;  Weeks  v.  Chicago,  etc.  R.  Co. 


ance  with  this  opinion,  the  amount  of  excess  ,  ;  198  111.  661,  64  N.  E.  1039;  Chicago  v.  Smith, 
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contained  in  the  judgment,  the  plaintiff  in 
error  does  not  file  a  remittitur  within  the 
time  fixed  by  the  Court  of  Civil  Appeals,  the 
case  will  by  its  order  stand  reversed  and 
remanded  for  another  trial  on  account  of  the 
excessive  verdict.  In  such  event  the  alleged 
errors  now  complained  of  may  not  arise  on 
another  trial.  If  the  remittitur  should  be 
filed  by  the  plaintiff  in  error,  the  judgment 
of  the  Court  of  Civil  Appeals  may  be  ap- 
pealed from  to  this  court  by  the  defendant  in 
error,  by  petition  for  writ  of  error,  the  judg- 
ment of  the  Court  of  Civil  Appeals  not  be- 
coming final  until  it  takes  action  in  com- 
pliance with  the  holding  herein  indicated. 
It  will  only  be  appropriate  for  this  court  to 
pass  upon  such  questions  as  may  be  then 
presented  in  the  petition  for  writ  of  error, 
should  one  be  presented.  We  do  not  feel 
called  upon  to  pass  upon  them  at  this  time, 
as  our  action  on  such  questions  would  not  be 
final,  and  we  would  probably  be  again  called 
upon  to  pass  on  the  same  questions. 

It  follows  that  the  judgment  of  the  Court 
of  Civil  Appeals,  which  reversed  and  re- 
manded the  cause  to  the  trial  coiurt,  should 
be  reversed  and  remanded  to  the  said  Court 
of  Civil  Appeals  for  further  action  by  it,  in 
accordance  with  this  opinion. 

Reversed  and  remanded  to  Court  of  Civil 
Appeals. 


,'204  111.  356,  68  N.  E.  395;  Martin  v.  Martin, 

•  212  111.  301,  72  N.  E.  418,  202  111.  382,  67 

.'  N.  E.  1 ;  Hayes  v.  Chicago  Telephone  Co.  218 

!lll.  414,  75  N.  E.  1003,  2  L.R.A.(N.S.)  764; 

National  L.  Ins.  Co.  v.  Metropolitan  L.  Ins. 

,  Co.  226  111.  102,  80  N.  E.  747 ;   Chaplin  v. 

Illinois  Terminal  R.  Co.  227  111.  166,  81  N.  E. 

16 ;  Jones  v.  Chicago,  etc.  R.  Co.  231  111.  302, 

83  N.  E.  215,  121  Am.  St.  Rep.  313;  Hecker 

V.  Illinois  Cent.  R.  Co.  231  111.  674,  83  N.  E. 

456;  Manthei  v.  Belt  R.  Co.  232  111.  668,  83 

N.  E.  1063;  Pawlak  v.  Smith,  233  111.  401,  84 

N.  E.   272;    Berkowitz  v.  Chicago  Terminal 

Transfer  R.  Co.  234  111.  460,  84  N.  E.  1058; 

Luckowitz  V.  Eagle  Brewing  Co.  236  111.  246, 

86  N.  E.  213;  Kehoe  v.  Field,  237  111.  470, 

86  N.  E.  1064;  Commercial  Union  Assur.  Co. 

V.  Scammon,  12  N.  E.  324. 

yew  Yorfc.— Bassett  v.  Wheeler,  84  N.  Y. 
466;  Birge  v.  Berlin  Iron  Bridge  Co.  133 
N.  Y.  477,  31  N.  E.  609;  Baldwin's  Bank  v. 
Butler,  133  N.  Y.  564,  30  N.  E.  646;  Bloom 
V.  National  United  Ben.  Sav.  etc.  Co.  152 
N.  Y.  114,  46  N.  E.  166;  Fairchild  v.  Edson, 
164  N.  Y.  199,  48  N.  E.  641,  61  Am.  St.  Rep. 
609;  People  v.  Skinner,  169  N.  Y.  162,  53 
N.  E.  806;  Bini  v.  Smith,  161  N.  Y.  120, 
65  N.  E.  395 ;  In  re  Thome,  162  N.  Y.  238,  66 
N.  E.  626;  People  v.  O'Brien,  164  N.  Y.  67, 
58  N.  E.  117;  Crooks  v.  People's  Nat.  Bank, 
177  N.  Y.  68,  69  N.  E.  228;  Kerker  v.  Levy, 


1206 


CITE  THIS  VOL.  ANN.  CAS.  1918D. 


206  N.  Y.  109,  99  N.  E.  181;  Faber  v.  New 
York,  213  N.  Y.  411,  107  N.  E.  756 ;  Ga  Nun 
V.  Palmer,  216  N.  Y.  603,  111  N.  E.  223;  In 
re  McMillan,  218  N.  Y.  64,  112  N.  E.  573. 
The  following  cases,  it  seenis,  were  decided 
prior  to  the  constitutional  amendment  in  New 
York  in  1894  (N.  Y.  Const,  art.  6,  §  6).  The 
holdings  of  these  cases,  nevertheless,  are  to 
the  same  effect  as  those  cited  supra,  under  the 
amendment.  Hoyt  v.  Thompson,  19  N.  Y. 
207 ;  Sanford  v.  Eighth  Ave.  R.  Co.  23  N.  Y. 
343,  80  Am.  Dec.  286;  Macy  v.  Wheeler,  30 
N.  Y.  231;  Wright  v.  Hunter,  46  N.  Y.  409; 
Sands  v.  Crooke,  46  N.  Y.  564;  Diokson  v. 
Broadway,  etc.  R.  Co.  47  N.  Y.  507 ;  Downing 
v.  Kelly,  48  N.  Y.  433 ;  Randolph  v.  Loughlin, 

48  N.  Y.  456;  Rogers  v.  Long  Island  R.  Co. 

49  N.  Y.  655;  Arnold  v.  Robertson,  50  N.  Y. 
683;  Willis  v.  Weaver,  58  N.  Y.  681;  Court- 
ney v.  Baker,  60  N.  Y.  1;  Wagner  v.  Long 
Island  R.  Co.  70  N.  Y.  614 ;  Harris  v.  Burdett, 
73  N.  Y.  136;  Snebley  v.  Conner,  78  N.  Y. 
218;  Whitson  v.  David.  81  N.  Y.  645;  Bronk 
V.  New  York,  etc.  R.  Co.  95  N.  Y.  656 ;  Bald- 
win's Bank  v.  Butler,  133  N.  Y.  564,  30  N.  E. 
646;  Chapman  v.  Comstock,  134  N.  Y.  509, 

31  N.  E.  876;  Cooke  v.  Underbill  Mfg.  Co. 
138   N.   Y.   610,   33   N.   E.   728. 

Ohio. — See  Merchants',  etc.  Ins.  Co.  v. 
Shillito,  15  Ohio  St.  559,  86  Am.  Dec.  491; 
Spafford  v.  Bradley,  20  Ohio  74;  Smith  v. 
Anderson,  20  Ohio  St.  76;  Hammond  v.  Ham- 
mond, 21  Ohio  St.  620;  Dean  v.  King,  22 
Ohio  St.  118;  Middleport  Woolen  Mills  Co.  v. 
Titus,  35  Ohio  St.  253. 

South  Ccurolina. — Redfern  v.  Douglass,  35 
S.  C.  569,  15  S.  E.  244;  Jones  v.  Atlantic 
Coast  Line  R.  Co.  70  S.  C.  214,  49  S.  E.  568. 

Teaae. — ^Mutual  L.  Ins.  Co.  v.  Hayward, 
88  Tex.  315,  30  S.  W.  1049,  31  S.  W.  507; 
Word  V.  Ft.  Worth,  etc.  R,  Co.  88  Tex.  661, 

32  S.  W.  875;  Wallace  v.  Southern  Cotton 
Oil  Co.  91  Tex.  18,  40  S.  W.  399;  Choate  v. 
San  Antonio,  etc.  R.  Co.  91  Tex.  406,  44  S.  W. 
69.     And  see  the  reported  case. 

A  statute  of  Illinois  (Pub.  Laws  1877, 
§  87)  reads  as  follows:  *'The  supreme  court 
shall  re-examine  cases  brought  to  it  by  ap- 
peal or  writ  of  error  as  to  questions  of  law 
only,  and  no  assignment  of  error  shall  be 
allowed  which  shall  call  in  question  the  de- 
termination of  the  inferior  or  appellate  courts 
upon  controverted  questions  of  fact."  In 
Commercial  Union  Assur.  Co.  v.  Scammon 
( 111. )  12  N.  E.  324,  the  court,  construing  the 
foregoing  statute,  said :  "We  cannot  presume 
that  the  judgment  of  the  circuit  court  was 
right,  and  ought  not  to  have  been  reversed, 
because  the  law  gives  the  appellate  court 
revisory  supervision  over  it,  with  power  to 
set  it  aside,  and  order  a  new  trial,  or  to 
enter  final  judgment  itself.  We  must  pre- 
sume, until  the  contrary  is  made  to  appear, 
that  the  action  of  the  appellate  tribunal  is 


right;  and  ao  this  judgment  must  stand, 
unless  it  is  shown  that  some  error  of  law 
has  been  committed  by  the  appellate  court. 
Since  the  appellate  court  has  reversed  the 
judgment  of  the  civil  court,  and  has  certified 
the  facts,  we  are  to  assume  that  it  did  bo 
because  it  found  the  facts  differently  from 
what  the  circuit  court  did.  Whether  it  was 
right  in  so  finding  we  cannot  inquire.  Rogers 
V.  Chicago,  B.  &  Q.  R.  Co.  117  111.  115,  6  N.  E. 
889 ;  Williams  v.  Forbes,  114  lU.  167 ;  Harz- 
feld  V.  Converse,  105  111.  534." 

So  in  Harzfeld  v.  Converse,  105  111.  534, 
it  was  said:  '^It  is  apparent  the  only  error 
that  can  be  considered  on  the  present  appeal 
is,  whether  the  appellate  court  erred  in  ren- 
dering final  judgment  for  defendants,  on  the 
facts  as  that  court  found  them  to  be.  -It  is 
unnecessary  to  say  more  than  that  the  statute 
forbids,  in  cases  of  this  kind,  any  assignment 
of  error  that  will  call  in  question  the  finding 
of  the  inferior  or  appellate  court  on  contro- 
verted questions  of  fact." 

In  construing  a  statute  of  Texas  relative 
to  the  subject  under  discussion  in  Choate  v. 
San  Antonio,  etc.  R.  Co.  91  Tex.  406,  44  S.  W. 
69,  th^  court  said :  "Nor  do  we  concur  in  the 
opinion  that  the  court  of  civil  appeal^  have  the 
right  to  conclusively  determine  the  facts  of 
any  case.  Our  bill  of  rights  contains  the  em- 
phatic declaration,  that  'the  right  of  trial  by 
jury  shall  remain  inviolate.'  Const,  art.  1, 
sec.  15.  It  is  the  province  of  the  jury  to 
determine  questions  of  fact;  but  it  is  in  the 
power  of  the  trial  judge  to  set  aside  the  find- 
ing  and  to  award  a  new  trial.  The  court  of 
civil  appeals  has  the  same  power  upon  appeal. 
But  clearly  the  trial  court  cannot  set  aside 
the  verdict  of  the  jury  and  substitute  its 
finding  instead  of  the  finding  of  a  jury  and 
render  judgment  accordingly.  To  say  that 
the  court  of  civil  appeals  may  do  so  when 
there  is  any  confiict  in  the  evidence,  is  to 
concede  to  that  court  a  power  over  the  facts 
greater  than  that  possessed  by  the  judge  who 
heard  the  evidence,  who  had  the  witnesses 
before  him,  and  had  the  opportunity  of  judg- 
ing of  their  credibility  by  their  appearance 
and  manner  of  testifying.  It  is  a  grave  mis- 
apprehension to  suppose  that  either  the  re- 
cent amendments  to  the  judiciary  article  of 
the  constitution  or  the  statutes  passed  in  pur- 
suance thereof  were  intended  to  confer  such 
power.  The  purpose  of  that  provision  in 
amended  section  6  of  article  5  of  the  consti- 
tution, which  reads,  'that  the  decision  of 
said  courts  shall  be  conclusive  upon  all  ques- 
tions of  fact  brought  before  them  on  appeal 
or  error,'  was  not  to  enlarge  their  power  over 
questions  of  fact,  but  to  restrict  in  express 
terms  the  jurisdiction  of  the  supreme  court 
and  to  confine  it  to  questions  of  law.  The 
supreme  court  before  the  amendments  in 
question  had  jurisdiction  on  appeal  or  a  writ 
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of  error  over  the  facts  of  a  case,  but  to  this 
extent  only,  that  if  the  evidence  was  con- 
flicting upon  any  material  issue,  it  could 
sustain  the  verdict  and  affirm  the  judgment; 
or  if  in  their  opinion  the  verdict  was  against 
such  a  preponderance  of  the  evidence  as  to 
justify  such  action,  it  could  be  set  aside 
and  remand  the  cause  for  a  new  trial.  It 
had  no  power  to  make  an  original  final  deter- 
mination of  a  question  -of  fact.  It  might 
approve  the  finding  of  the  jury  and  thus 
make  it  conclusive.  This  same  power  is  con- 
ferred by  the  amendments  upon  the  courts  of 
civil  appeals,  and  their  action  upon  such 
questions  is  made  final  and  not  subject  to  be 
reviewed  bv  this  court.  The  statute  which 
provides  that  'the  judgment  of  the  courts  of 
civil  appeals  shall  be  conclusive  in  all  cases 
upon  the  facts'  (Rev.  Stats,  art.  996),  merely 
recognizes  the  rule  of  the  fundamental  law 
as  prescribed  in  the  amendments  to  the  con- 
stituticm,  and  in  that  particular  the  legisla* 
ture  could  have  done  no  more.  It  is  contrary 
to  the  genius  of  our  institutions  as  well  as  to 
the  letter  and  spirit  of  every  constitution 
ever  adopted  in  this  state,  to  suppose  that 
it  was  ever  intended  to  substitute  the  judg- 
ment of  the  appellate  courts  upon  the  facts 
of  a  case  in  place  of  that  of  the  jury  and  to 
make  the  determination  of  these  courts  final." 

However,  it  has  been  held  that  where  an 
intermediate  appellate  court  reverses  on  the 
facts  the  decision  of  a  referee  or  that  of  a 
chancery  court,  the  court  of  last  resort  may 
review  the  facts  as  found  by  the  intermediate 
court.  Fanning  v.  Russell,  94  Ul.  386;  Beebe 
V.  Mead,  33  N.  Y.  587;  Smith  v.  .4i:tna  L. 
Ins.  Co.  49  N.  Y.  211 ;  Godfrey  v.  Moser,  66 
N.  Y.  250;  Shultz  v.  Hoagland,  86  N.  Y.  464; 
Devlin  v.  Greenwich  Sav.  Bank,  125  N.  Y. 
756,  26  N.  E.  744. 

Thus  in  Fanning  v.  Russell,  supra,  an  ac- 
tion to  set  aside  a  fraudulent  conveyance,  it 
appeared  that  the  chancery  court  dismissed 
the  bill  on  the  ground  that  the  facts  did  not 
show  a  fraudulent  conveyance.  On  appeal  to 
the  appellate  court  the  judgment  was  re- 
versed on  the  facts.  Thereafter  an  appeal 
was  taken  to  the  supreme  court,  which  said: 
"A  preliminary  objection  is  taken  that  the 
appellate  court  having  found  the  facts  stated 
in  its  opinion,  such  finding,  under  the  prac- 
tice act,  is  conclusive,  and  is  not  the  subject 
of  review  in  this  court.  Since  this  cause  was 
submitted,  the  sections  of  the  practice  act 
cited  have  been  the  subjects  of  construction 
by  this  court,  and  it  has  been  held  they  have 
no  application  to  chancery  cases;  and  it  is 
now,  as  was  the  former  practice,  the  duty  of 
this  court  to  review  the  evidence  as  to  facts 
found  which  constitute  the  basis  of  the 
decree." 
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BOABD  OF  TRADE  OF  CITY  OF 
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V.  . 
VHITED  STATES. 

United  States  Supreme  Court — March  4,  1918. 

24e  u.  s.  »ai ;  as  s.  ct.  2^2. 


Monopolies  ^  Sl&ennan  Antl-trvst  Law 
—  Rule  of  Board  of  Trade  aa  Viola- 
tlon. 

In  a  suit  to  restrain  a  board  of  trade  from 
enforcing  a  rule  prohibiting  its  members  from 
purchasing  or  offering  to  purchase  grain 
between  sessions  of  the  board  at  a  price  other 
than  the  closing  bid,  as  in  violation  of  the 
Anti-trust  Act,  July  2,  1890,  c.  647,  26  Stat. 
209  (9  Fed.  St.  Ann.  [2d  ed.]  644)  it  was. 
error  to  strike  from  the  answer  allegations 
concerning  the  history  and  purpose  of  such 
rule,  and  to  exclude  evidence  on  that  subject, 
as  the  l^ality  of  an  agreement  or  regulation 
does  not  depend  on  whether  it  restrains  com- 
petition, and  the  true  test  of  legality  is 
whether  the  restraint  imposed  is  such  as 
merely  regulates  or  such  as  may  suppress  or 
even  destroy  competition,  and  to  determine 
that  question  the  court  must  consider  the 
facts  peculiar  to  the  business,  its  conditions 
bef9re  and  after  the  restraint  was  imposed, 
the  nature  of  the  restraint,  and  its  effect 
actual  or  probable. 

[See  note  at  end  of  this  case.] 

Same. 

Such  rule  is  a  reasonable  regulation  con- 
sistent with  the  provisions  of  the  anti-trust 
act,  where  it  merely  restricts  the  period  of 
price-making  by  prohibiting  price-making 
after  the  close  of  the  session,  and  is  restrict* 
ed  in  its  operation  to  the  purchase  of  grain 
"to  arrive"  or  grain  already  in  transit,  which 
constitute  a  small  part  of  the  day's  sales  of 
grain,  and  applies  only  during  a  small  part 
of  the  business  day  and  only  to  grain  shipped 
to  Chicago,  and  not  to  other  markets  to  which 
most  of  the  territory  tributary  to  Chicago 
is  also  tributary,  and  where  it  has  no  appre- 
ciable effect  on  general  market  prices,  but 
helps  to  improve  market  conditions  by  creat- 
ing a  public  market  for  grain  ''to  arrive"  in 
the  place  of  private  bids,  by  bringing  more 
of  the  trading  in  such  ^rain  into  the  regular 
market  hours,  by  bringing  buyers  and  sellers 
into  more  direct  relations,  by  distributing 
the  business  in  such  grain  among  a  larger 
number  of  receivers  and  commission  mer- 
chants, by  increasing  the  number  of  country 
dealers,  supplying  them  more  regularly  with 
bids,  and  increasing  the  number  of  bids 
received  by  them  from  competing  markets,  by 
eliminating  risks  necessarily  incident  to  a 
private  market  and  enabling  country  dealers 
to  do  business  on  a  smaller  margin  by  en- 
abling them  to  sell  grain  "to  arrive"  which 
they  would  otherwise  have  been  obliged  to 
ship  to  commission  markets  or  sell  for  future 
delivery,  by  enabling  Chicago  grain  merchants- 
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to  trade  on  a  smaller  margin,  and  by  enabling 
those  engaged  in  trading  in  grain  to  arrive 
to  fulfil  their  contracts  by  tenderinsf  grrain 
to  arrive  on  any  railroad,  whereas  formerly 
shipments  had  to  be  made  over  the  particular 
railroad  designated  by  the  buyer. 
[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Northern  District  of  Illinois. 

Action  for  injunction.  United  States, 
plaintiff,  and  Board  of  Trade  of  City  of  Chi- 
cago et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendants  appeal.  The  facts,  are  stated 
in  the  opinion.    Kettebsed. 

Henry  8.  Rohbins  for  appellants. 
O.  Cwrroll  Todd  for  appellee. 

[235]  Brandeis,  J. — Chicago  is  the  leading 
grain  market  in  the  world.  Its  Board  of 
Trade  is  the  commercial  center  through  which 
most  of  the  trading  in  grain  is  done.  The 
character  of  the  organization  is  described  in 
Board  of  Trade  v.  Christie  Grain,  etc.  Co. 
198  U.  S.  236,  25  S.  Ct.  637,  49  U.  S. 
(L.  ed.)  1031.  Its  1600  members  include 
brokers,  commission  merchants,  dealers,  mil- 
lers, [236]  malstcrs,  manufacturers  of 
corn  products  and  proprietors  of  elevators. 
Grains  there  dealt  in  are  graded  according 
to  kind  and  quality  and  are  sold  usually 
"Chicago  weight,  inspection  and  delivery." 
The  standard  forms  of  trading  are:  (a) 
Spot  sales;  that  is,  sales  of  grain  already 
in  Chicago  in  railroad  cars  or  elevators  for 
immediate  delivery  by  order  on  carrier  or 
transfer  of  warehouse  receipt.  (6)  Future 
sales;  that  is,  agreements  for  delivery  later 
in  the  current  or  in  some  future  month. 
<c)  Sales  "to  arrive;'*  that  is,  agreements 
to  deliver  on  arrival  grain  which  is  already 
in  transit  to  Chicago  or  is  to  be  shipped 
there  within  a  time  specified.  On  every 
business  day  sessions  of  the  Board  are  held 
ac  which  all  bids  and  sales  are  publicly  made. 
Spot  sales  and  future  sales  are  made  at 
the  reguar  sessions  of  the  Board  from  9:30 
A.M.  to  1:15  P.M.  except  on  Saturdays, 
when  the  session  closes  at  12  M.  Specicd 
sessions,  termed  the  "Call,"  are  held  imme- 
diately after  the  close  of  the  regular  session, 
at  which  sales  "to  arrive"  are  made.  These 
sessions  are  not  limited  as  to  duration,  but 
lost  URuallv  about  half  an  hour.  At  all  these 
sessions  transactions  are  between  members 
only;  but  they  may  trade  either  for  them- 
selves or  on  behalf  of  others.  Members  may 
also  trade  privately  with  one  another  at  any 
place,  either  during  the  sessions  or  after, 
and  they  may  trade  with  non-members  at 
any  time  except  on  the  premises  occupied  by 
the  Board.  1 

Purchases  of  grain  "to  arrive"  are  made 
largely    from    country   dealers   and    farmers 

1  There  is  an  exception  as  to  future  sales 
not  here  material. 


throughout  the  whole  territory  tributary  Ui 
Chicago,  which  includee  besides  Illinois  nd 
Iowa,  Indiana,  Ohio,  Wisconsin,  Minnesota, 
Missouri,  Kansas,  Nebraska,  and  even  South 
and  North  Dakota.  The  purchases  are  some- 
times the  result  of  bids  to  individual  country 
dealers  made  by  telegraph  or  telephone  either 
during  the  sessions  or  after;  but  most 
purchases  [237]  are  made  by  the  sending  out 
from  Chicago  by  the  afternoon  mails  to 
hundreds  of  country  dealers  offers  to  buy, 
at  the  prices  named,  any  number  of  carloads, 
subject  to  acceptance  before  9:30  AM.  on 
the  next  business  day. 

In  1906  the  Board  adopted  what  is  known 
as  the  "Call"  rule.  By  it  members  were  pro- 
hibited from  purchasing  or  offering  to  pur- 
chase, during  the  period  between  the  close  of 
the  Call  and  the  opening  of  the  session  on 
the  next  business  day,  any  wheat,  corn,  oats 
or  rye  "to  arrive"  at  a  place  other  than  the 
closing  bid  of  the  Call.  The  Call  was  over, 
with  rare  exceptions,  by  two  o'clock.  The 
change  effected  was  this:  Before  the  adop- 
tion of  the  rule,  members  fixed  their  bids 
throughout  the  day  at  such  prices  as  they 
respectively  saw  fit;  after  the  adoption  of 
the  rule,  the  bids  had  to  be  fixed  at  the 
day's  closing  bid  on  the  Call  until  the  open- 
ing of  the  next  session. 

In  1913  the  United  States  filed  in  the  Dis- 
trict Court  for  the  Northern  District  of  Illi- 
nois this  suit  against  the  Board  and  its 
executive  officers  and  directors,  to  enjoin  the 
enforcement  of  the  Call  rule,  alleging  it  to 
be  in  violation  of  the  Anti-Trust  Law  (July 
2,  1890,  c.  647,  26  Stat.  209,  9  Fed.  St.  Ann. 
[2d  ed.]  644).  The  defendants  admitted  the 
adoption  and  enforcement  of  the  Call  rule, 
and  averred  that  its  purpose  was  not  to 
prevent  competition  or  to  control  prices,  but 
to  promote  the  convenience  of  members  by 
restricting  their  hours  of  business  and  to' 
break  up  a  monopoly  in  that  branch  of  the 
grain  trade  acquired  by  four  or  five  ware- 
housemen in  Chicago.  On  motion  of  the 
Government  the  allegations  concerning  the 
purpose  of  establishing  the  regulation  were 
stricken  from  the  record.  The  case  was  then 
heard  upon  evidence;  and  a  decree  was  en- 
tered which  declared  that  defendants  became 
parties  to  a  combination  or  conspiracy  to 
restrain  interstate  and  foreign  trade  and 
commerce  "by  adopting,  acting  upon  and 
enforcing"  the  "Call"  rule;  and  enjoined 
them  from  acting  [238]  upon  the  same  or 
from  adopting  or  acting  upon  any  similar 
rule. 

No  opinion  was  delivered  by  the  District 
Judge.  The  Government  proved  the  existence 
of  the  rule  and  described  its  application  and 
the  change  in  business  practice  involved. 
It  made  no  attempt  to  show  that  the  rule 
was  designed  to  or  that  it  had  the  effect  of 
limiting    the    amount    of   grain    shipped    to 
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Chicago;  or  of  retarding  or  accelerating  ship- 
ment; or  of  raising  or  depressing  prices;  or 
of  discriminating  against  any  part  of  the 
public;  or  that  it  resulted  in  hardship  to 
anyone.  The  case  was  rested  upon  the  bald 
proposition,  that  a  rule  or  agreement  by 
which  men  occupying  positions  of  strength 
in  any  branch  of  trade,  fixed  prices  at  which 
they  would  buy  or  sell  during  an  important 
part  of  the  business  day,  is  an  illegal  re- 
straint of  trade  under  the  Anti-trust  Law. 
But  the  legality  of  an  agreement  or  regula- 
tion cannot  be  determined  by  so  simple  a  test, 
as  whether  it  restrains  competition.  Every 
agreement  concerning  trade,  every  regulation 
of  trade,  restrains.  To  bind,  to  restrain,  is 
of  their  very  essence.  The  true  test  of  legal- 
ity is  whether  the  restraint  imposed  is  such 
as  merely  regulates  and  perhaps  thereby  pro- 
motes competition  or  whether  it  is  such  as 
may  suppress  or  even  destroy  competition. 
To  determine  that  question  the  court  must 
ordinarily  consider  the  facts  peculiar  to  the 
business  to  which  the  restraint  is  applied; 
its  condition  before  and  after  the  restraint 
was  imposed;  the  nature  of  the  restraint  and 
its  eflFect,  actual  or  probable.  The  history 
of  the  restraint,  the  evil  believed  to  exist, 
the  reason  for  adopting  the  particular  rem- 
edy, the  purpose  or  end  sought  to  be  attained, 
are  all  relevant  facts.  This  is  not  because 
a  good  intention  will  save  an  otherwise  ob- 
jectionable regulation  or  the  reverse;  but 
because  knowledge  of  intent  may  help  the 
court  to  interpret  facts  and  to  predict  con- 
sequences. The  District  Court  erred,  there- 
fore,  in  striking  from  the  answer  [239]  alle- 
<rations  concerning  the  history  and  purpose  of 
the  Call  rule  and  in  later  excluding  evidence 
on  that  subject.  But  the  evidence  admitted 
makes  it  clear  that  the  rule  was  a  reason- 
able regulation  of  business  consistent  with 
the  provisions  of  the  Anti-trust  Law. 

First:  The  nature  of  the  rule:  The  re- 
striction was  upon  the  period  of  price-mak- 
ing. It  required  members  to  desist  from 
further  price-making  after  the  close  of  the 
Call  until  9:30  A.M.  the  next  business  day: 
but  there  was  no  restriction  upon  the  send- 
ing out  of  bids  after  close  of  the  Call.  Thus 
it  required  members  who  desired  to  buy  grain 
"to  arrive"  to  make  up  their  minds  before  the 
close  of  the  Call  how  much  they  were  willing 
to  pay  during  the  interval  before  the  next 
session  of  the  Board.  The  rule  made  it  to 
their  interest  to  attend  the  Call;  and  if  they 
did  not  fill  their  wants  by  purchases  there, 
to  make  the  final  bid  high  enough  to  enable 
them  to  purchase  from  country  dealers. 

Second:  The  scope  of  the  rule:  It  is  re- 
stricted in  operation  to  grain  "to  arrive." 
It  applies  only  to  a  small  part  of  the  grain 
shipped  from  day  to  day  to  Chicagb,  and  to 
an   even   smaller  part  of   the    day's   sales: 
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members  were  left  free  to  purchase  grain  al- 
ready in  Chicago  from  anyone  at  any  price 
throughout  the  day.  It  applies  only  during 
a  small  part  of  the  business  day;  members 
were  left  free  to  purchase  during  the  sessions 
of  the  Board  grain  "to  arrive,"  at  any  price, 
from  members  anywhere  and  from  non-mem- 
bers anywhere  except  on  the  premises  of  the 
Board.  It  applied  only  to  grain  shipped  to 
Chicago:  members  were  left  free  to  purchase 
at  any  price  throughout  the  day  from  either 
members  or  non-members,  grain  "to  arrive" 
at  any  other  market.  Country  dealers  and 
farmers  had  available  in  practically  every 
part  of  the  territory  called  tributary  to  Chi- 
cago some  other  market  for  grain  "to  arrive." 
Thus  Missouri,  Kansas,  Nebraska,  and  parts 
of  Illinois  are  also  tributary  to  St.  Louis; 
Nebraska  [240]  and  Iowa,  to  Omaha;  Min- 
nesota, Iowa,  South  and  North  Dakota,  to 
Minneapolis  or  Duluth;  Wisconsin  and  parts 
of  Iowa  and  of  Illinois,  to  Milwaukee;  Ohio, 
Indiana  and  parts  of  Illinois,  to  Cincinnati; 
Indiana  and  parts  of  Illinois,  to  Louisville. 

Third:  The  effects  of  the  rule:  As  it  applies 
to  only  a  small  part  of  the  grain  shipped  to 
Chicago  and  to  that  only  during  a  part  of  the 
business  day  and  does  not  apply  at  all  to 
grain  shipped  to  other  markets,  the  rule  had 
no  appreciable  effect  on  general  market 
prices;  nor  did  it  materially  affect  the  total 
volume  of  grain  coming  to  Chicago.  But 
within  the  narrow  limits  of  its  operation  the 
rule  helped  to  improve  market  conditions 
thus: 

(d)  It  created  a  public  market  for  grain 
"to  arrive."  Before  its  adoption,  bids  were 
made  privately.  Men  had  to  buy  and  sell 
without  adequate  knowledge  of  actual  mar- 
ket conditions.  This  was  disadvantageous  to 
all  concerned,  but  practically  so  to  county 
dealers  and  farmers. 

(b)  It  brought  into  the  regular  market 
hours  of  the  Board  sessions  more  of  the 
trading  in  grain  **to  arrive." 

.  (c)  It  brought  buyers  and  sellers  into 
more  direct  relations;  because  on  the  Call 
they  gathered  together  for  a  free  and  open 
interchange  of  bids  and  offers. 

{d)  It  distributed  the  business  in  grain 
"to  arrive"  among  a  far  larger  number  of 
Chicago  receivers  and  commission  merchants 
than  had  been  the  case  there  before. 

(e)  It  increased  the  number  of  country 
dealers  engaging  in  this  branch  of  the  busi- 
ness; supplied  them  more  regularly  with 
bids  from  Chicago;  and  also  increased  the 
number  of  bids  received  by  them  from  com- 
peting markets. 

(/)  It  eliminated  risks  necessarily  in- 
cident to  a  private  market,  and  thus  enabled 
country  dealers  to  do  business  on  a  smaller 
margin.     In   that    way    the    rule    made    it 
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possible  for  them  to  pay  more  to  farmers 
without  raising  the  price  to  consumers. 

[241]  ig)  It  enabled  country  dealers  to 
sell  some  grain  to  arriv6  which  they  would 
otherwise  have  been  obliged  either  to  ship 
to  Chicago  commission  merchants  or  to  sell 
for  "future  delivery." 

(h)  It  enabled  those  grain  merchants  of 
Chicago  who  sell  to  millers  and  exporters 
to  trade  on  a  smaller  margin  and,  by  paying 
more  for  grain  or  selling  it  for  less,  to  make 
the  Chicago  market  more  attractive  for  both 
shippers  and  buyers  of  grain. 

(i)  Incidentally  it  facilitated  trading  "to 
arrive"  by  enabling  those  engaged  in  these 
transactions  to  fulfil  their  contracts  by 
tendering  grain  arriving  at  Chicago  on  any 
railroad,  whereas  formerly  shipments  had  to 
bo  made  over  the  particular  railroad  desig- 
nated by  the  buyer. 

The  restraint  imposed  by  the  rule  is  less 
severe  than  that  sustained  in  Anderson  v. 
U.  S.  171  U.  S.  604,  19  S.  Ct.  60,  43  U.  S. 
(L.  ed.)  300.  Every  board  of  trade  and 
nearly  every  trade  organization  imposes 
some  restraint  upon  the  conduct  of  business 
by  its  members.  Those  rel&ting  to  the  hours 
in  which  business  may  be  done  are  common; 
and  they  make  a  special  appeal  where,  as 
here,  they  tend  to  shorten  the  working  day 
or,  at  least,  limit  the  period  of  most  exact- 
ing activity.  The  decree  of  the  District 
Court  is  reversed  with  directions  to  dismiss 
the  bill. 

Reversed. 

McReynolds,  J.  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


NOTE. 

Referring  to  an  agreement  alleged  to  vi- 
olate the  Sherman  Anti-trust  Law  (9  Fed. 
St.  Ann.  [2d  ed.]  644)  the  court  says  in 
the  reported  case  that  the  true  test  of 
legality  is  whether  the  restraint  of  trade 
imposed  by  the  agreement  is  such  as  merely 
regulates  and  perhaps  thereby  promotes 
competition  or  whether  it  is  such  as  may 
suppress  or  even  destroy  competition.  Ap- 
plying that  test  the  court  holds  to  be  valid 
a  rule  of  the  Chicago  board  of  trade  pro- 
hibiting members  from  purchasing  grain  "to 
arrive"  after  the  close  of  the  board  for  the 
day  at  any  price  other  than  that  fixed  by 
the  closing  bid.  Illegal  combinations  within 
the  Sherman  An ti- trust  adt  are  discussed 
in  the  notes  to  Monongahela  River  Consol. 
Coal,  etc.  Co.  v.  Jutte,  2  Ann.  Cas.  951; 
Jayne  v.  Loder,  9  Ann.  Cas.  294;  Standard 
Oil  Co.  V.  U.  S.  Ann.  Cas.  1912D  734;  and 
United  Shoe  Machinery  Co.  v.  LaChapelle, 
Ann.  Cas.  1913D  715.  For  a  general  dis- 
cussion of  the  contracts  or  combinations 
which  constitute  a  monopoly,  see  the  note  to 
Harding  v.  American  Glucose  Co.  74  Am. 
St.  Rep.  189.  See  also  the  following  more 
recent  cases  reported  in  this  series:  State 
v.  Assurance  Co.  of  America,  Ann.  Cas. 
1915A  247;  U.  S.  v.  Kellogg  Toasted  Corn 
Flake  Co.  Ann.  Cas.  1916A  78;  D.  R.  Wilder 
Mfg.  Co.  V.  Com  Products  Refining  Co.  Ann. 
Cas.  1916A  118;  Atty.-Gen.  v.  National  Cash 
Register  Co.  Ann.  Cas.  1916D  638;  State  v. 
Frank,  Ann.  Cas.  1916D  983;  State  v.  Craft, 
Ann.  Cas.  1917B  1013;  Thomsen  v.  Cayser, 
Ann.   Cas.   1917D  322. 
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121.  Annotated 

who  may  sue  carrier.     Florida  East  Coast  R.  CJo.  v.  Peters   (Fla.),  l21. 


Injury  to  goods — connecting  carriers— presumption  against  terminal  carrier.    I'nited  Brokers 
Co.  V.  Southern  Pacific  Co.  (Ore.),  814. 

notice  of  injury.    United  Brokers  Co.  v.  Southern  Pacific  Co.  (Ore.),  814. 

— ^—  proof  of  damages — ^book  account  of  sale  of  damaged  goods.     United  Brokers  Co.  v. 
Southern  Pacific  Co.  (Ore.).  814. 

Reciprocal  demurrage — construction  of  Nebraska  act.     Sunderland  Bros.  Co.  v.  Missouri  Pa- 
cific R.  Co.  (Neb.),  1120. 

efifect  of  partial  invalidity  of  Nebraska  act.    Sunderland  Bros.  Co.  v.  Missouri  Pacific 


R.  Co.   (Neb.),  1120. 


CARRIERS  OF  PASSENGERS. 


Injury  to  passenger — duty  to  allow  passenger  time  to  find  seat.     Blume  v.  Chicago,  etc.  R. 
Co.  (Minn.),  297. 
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CABBIER8  OF  P ASSEHGERS  —  Oontinned. 

Injury  to  passenger — ^railroad  crossing  accident — degree  of  care  required  of  automobile  driver 

— effect  of  carrying  passenger  for  hire.    Southern  R.  Co.  v.  Vaughan's  Adm'r  (Va.),  842. 
Rules — right  to  arrest  passenger  for  violation  of  rule.     Virginia  R.  etc.  Co.  v.  O'Flaherty 

lVa.),471. 
validity  of  rule  requiring  deposit  of  fare  in  box.    Virginia  R.*etc.  Co.  v.  O'Flaherty 

( Va. ) ,  471.  ^  Annotated 

Tickets  and  fares — ^what  is  reasonable  sum  which  passenger  may*  tender  in  payment  of  fare. 

Jones  V.  Louisville,  etc.  R.  Co.    (Miss.),  180. 

OASIXAI.TT  INSURANCE. 

Rights  of  insured  person  against  insurer.    Williams  v.  Nelson  (Mass.),  538. 

CAUTIONARY  INSTRUCTIONS. 
See  Instmotlons. 

CEMETERIES. 

Cemetery  association — election  of  trustees — right  of  creditors  to  vote.     Bonynge  v.  Frank 

(N.  J.),211. 
— officers  of  association — proceeding  to  try  title — judgment  on  demurrer.     Bonynge  v. 

Frank  (N.  J.),  211. 

See  also  Dead  Bodies. 

CERTAINTY  OF  CONTRACT. 
See  Speoific  Perfonnaaoe. 

CERTIFICATES. 
See  Beneficial  Associations;  Intozioatins  Liquors. 

CERTIORARI. 

Juvenile  courts — ^review  of  proceedings  by  certiorari.    State  v.  West  (Tenn.),  749. 

CESTUI  QUE  TRUST. 
See  Trusts  and  Trustees. 

CHANGE  OF  OFFICERS. 
See  Corporations. 

CHARITIES. 

Insurance  order  as  charity — liability  for  tort  of  agent.    Morse  v.  Modern  Woodmen  (Wis.), 
480. 


See  Municipal  Corporations;  Railroads. 

CHATTEL  MORTGAGES. 

Fire  insurance — condition  against  assignment  of  property — chattel  mortgage  as  assignment. 
King  V.  Hartford  Fire  Ins.  Co.  (Minn.),  861.  Annotated 

CHAUFFEURS. 
See  Automobiles* 


Payment — check  as  payment — effect  of  erroneous  notation  on  check.    Moore  v.  Twin  City  Ice, 
etc.  Co.  (Wash.),  540. 

check  as  payment — ^waiver  of  objection  to  tender  of  check.    Moore  t.  Twin  City  Ice, 


etc.  Co.  (Wash.),  540. 


CHIROPRACTIC. 


Osteopathy — statutory  regulation — application  of  statute  to  chiropractic.     State  y.  Hopkins 
(Mont.),  956. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Intoxicating  Liqnors. 

CIVIL  RIGHTS. 

Construction  of  New  York  statute.    Gibbs  v.  Arras  Bros.  (N.  Y.),  1141. 

Liquor  saloon  as  "place  of  public  accommodation.''    Gibbs  v.  Arras  Bros.  (N.  Y.),  1141. 

Ann.  Cas.  1918D. — 77. 
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GUklMS. 
See  Meohanlos'  Idens;  Stattttes* 

CLASS. 
•    See  WllU. 

CLOSING  HOURS. 
See  BnsineMk 

CODICILS. 
See  Trusts  and  Trostees. 

COLD  STORAGE. 
See  Munieipal  Corporatioafl* 

COLLATERAL  ATTACK. 
See  Tazatloa. 


COLLECTION  OF  ASSETS. 
See  Ezeontors  and  Adniinlstratora* 

COMBINATIONS. 
See  Labor  Combinations. 

COMMISSION  GOVERNMENT. 
See  Munieipal  Corporations. 

COMMITTEES. 
See  Mnnieipal  Corporations. 

COMMON  DISASTER. 
See  Survivorship. 

COMPENSATION. 

See  Ageney;  Attorneys;  En&inent  Domain;  Parent  and  Child;  PhysieiaaM  and  Sur- 
geons. 

COMPLAINT. 
See  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

Settlement  of  bastardy  proceeding  as  bar  to  action  by  parent  for  seduction.    Delancey  v.  Byrd 


Z 


( Miss. ) ,  668.  Annealed 

COMPULSORY  MILTTART  SERVICE. 
See  Army  and  NaTy. 

CONCEALMENT  OF  FACTS. 
See  Ezeeutors  and  Administrators;  Trusts  and  Trustees. 

CONDITIONAL  SALES. 

Destruction  of  goods  sold  conditionally — rights  of  parties.     O'Neill-Adams  Co.  t.  Eklund 
(Conn.),  379.  Annotated 

CONDITIONAL  SIGNING. 
See  Suretyship. 

CONDITIONS. 
See  Fire  Insurance. 

CONFLICTING  EVIDENCE. 

See  Appeal  and  Error. 

CONFLICT  OF  LAWS. 

Beneficial  associations — ^law  governing  payment  of  benefits.    Dworak  v.  Supreme  Lodge  (Neb.)r 
1153. 
See  also  Worhmen*s  Con&pensation  Acts. 
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CONGESTION  OF  TRAFFIC. 
See  Carriers  of  GoocU. 

CONNECTING  CABBIEBS* 
See  Carriers  of  Goods. 

CONSCRIPTION. 
See  Army  aad  Navy. 

CONSIDERATION. 

Seal  as  importing  consideration.    Dwy  y.  Connecticut  Co.  (€onn.)»  270. 

CONSOLIDATION. 
See  Religious  Soeieties. 

CONSORTIUM. 

Meaning  of  "consortium."    Smith  v.  Nicholas  Building  Co.  (Ohio),  200, 
See  also  Hasbamd  and  Wife. 

CONSTITUTION.     ' 
See  Renefieial  Associations. 

CONSTITUTIONAL  LAW. 

Adoption  of  constitution — effect  on  rights  previously  vested.    Roswell  v.  Bateman  (N.  Mex.), 

426. 
Amendment  of   constitution — construction  with    reference   to   pre-existing   law.     American 

Woodenware  Mfg.  Co.  v.  Schorling  (Ohio),  318. 
Army  and  navy — ^validity  of  selective  draft  act.    Franke  v.  Murray  (U.  S.),  98.        Annotated 
Banks — federal  reserve  bank  act — validity.     First  Nat.  Bank  v.  Fellows  (U.  S.),  1169. 
Business — validity  of  statute  prescribing  closing  hours  for  mercantile  and  commercial  houses. 

Saville  V.  Corless  (Utah),  198.  Annotated 

Construction  of  constitution — ^general  rule  of  construction.    Wren  v.  Dixon  (Nev.),  1064. 

provision  for  taxation  of  patented  mines.     Wren  v.  Dixun   (Nev.),  1064. 

Fences — ^validity  of  county  fence  law.    Keith  v.  Lockport  (N.  Car.),  916. 

Food — ^validity  of  statutory  regulation  of  meat  dealers.  Provo  City  v.  Provo  Meat,  etc.  Co. 
(Utah),  630. 

Ice  plant  and  cold  storage  system — ^power  of  municipality  to  maintain.  Saunders  v.  Arling- 
ton (Ga.),907. 

Initiative  and  referendum — validity  of  initiated  ordinance — determination  before  enactment. 
Pitman  v.  Drabelle  (Mo.),  601.  • 

■  validity  of  initiative  provision  in  municipal  diarter.    Pitman  v.  Drabelle  (Mo.),  601. 

Annotated 

Intoxicating  liquors — ^validity  of  statute  making  certificate  of  issuance  of  federal  license  prima 

facie  evidence  of  illegal  sale.    State  v.  Wilson  (La.),  789.  Annotated 

Jury — validity  of  statute  permitting  verdict  by  less  than  full  number.    Minnequa  Cooperage 

Co.  V.  Hendricks  (Ark.),  687. 
Lalor — ^validity  of  statute  fixing  minimum  wage  rate  for  women.    State  v.  Crowe  (Ark.) ,  460. 

Annotated 

■  validity  of  statute  limiting  hours  of  labor  for  women.  State  v.  Le  Barron  (Wyo.), 
998. 

Osteopathy — ^validity  of  licensing  statute.    State  v.  Hopkins  (Mont.),  956. 

Pensions — validity  of  act  pensioning  police  oflScers.    People  v.  Abbott  (111.),  460. 

Public  officers — recall  of  officers  under  commission  form  of  government — validity  of  statute 

Williams  v.  State  (Ala.),  869. 
Self-executing  provisions  of  constitution — general  principles.     Wren  v.  Dixon   (Nev.),  1064. 
—  provision  for  taxation  of  patented  mines  held  to  be  self-executing.     Wren  v.  Dixon 

(Nev.),  1064. 
Statutes — construction  of  statute  in  favor  of  validity.    Pitman  v.  Drabelle  (Mo.),  601. 

effect  of  partial  invalidity — ^general  rule.    Keith  v.  Ix>ckhart  (N.  Car.),  916. 

effect  of  partial  invalidity — Nebraska  reciprocal  demurrage  act.     Sunderland  Bros. 

Co.  V.  Missouri  Pacific  R.  Co.  (Neb.),  1120. 

enactment — ^vote  by  ayes  and  nays — construction  of  constitutional  provision.    State  v 

Crowe  (Ark.),  460. 

impeachment  by  reference  to  legislative  journals.    Ritzman  v.  Campbell  (Ohio),  248. 

Annotated 

repeal  of  statute  by  constitutional  provision.    Wren  v.  Dixon  (Nev.),  1064. 

right  of  ministerial  officer  to  question  validity  of  statute.    People  v.  Pitcher   (Colo.), 

1185.  AnnotaUd 

"  statute  not  declared  void  in  doubtful  case.    State  v.  Stewart  (Mont.),  1101. 
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GONSTITUTIONAI.  LAW  —  Contlave^. 

Statutes — title  and  subject-matter — Montana  act  relating  to  osteopathy.     State  v.  Hopkiiw 
(Mont.),  956. 

^-  title  and  subject-matter — Montana  "war  defense  act."     State  v.  Stewart   (Mont.), 

1101. 

Taxation — equalization — proceedings — due  process  of  law.     People  v.  Pitcher   (Colo.),  1185. 

inheritance  taxes — imposition  of  inheritance  tax  as  within  discretion  of  legislature. 

State  V.  Dunn  (N.  Car.),  1086. 

special  assessment — enforcement  of  assessment — due  process  of  law — necessity  of  hear- 
ing.   Roswell  V.  Bateman  (N.  Mex.),  426. 

special    assessment — "front    foot    rule" — validity    of    levy.      Roswell    v.    Bateman 


(N.  Mex.),  426. 

Trading  stamps — validity  of  prohibitory  statute.    Trading  Stamp  Cases  (Wis.),  707. 
War — state  "war  defense  act" — validity.    State  v.  Stewart  (Mont.),  1101. 
Weights   and   measures — ^validity   of   statute   prescribing   standard — validity.     Williams   y. 

Sandles   (Ohio),  154.  Annotated 

See  also  Civil  Rishts. 

CONSTRUCTION. 

See  Renefioial  Assooiations;  Carriers  of  Goods;  Civil  Rights;  CoHstitutional  Iiavr; 
Contracts;  Divorce;  Exeimptions;  Indemnity  Contracts;  Insurance;  Iiandlord 
and  Tenant;  Limitation  of  Actions;  Osteopathy;  Physicians  and  Surgeons; 
Pleading;  Sales;  Statutes;  Stock  and  Stockholders;  Tips;  Vendor  and  Pur- 
chaser; Verdict;  Wills;  Workmen's  Compensation  Acts. 

CONSTRUCTIVE  EVICTION. 
See  landlord  and  Tenant. 

CONSUMERS. 

See  Waterworks  and  Water  Companies. 

CONTEST. 
See  Wills. 

CONTINGENT  REMAINDERS. 
See  Remainders  and  Reversions* 

CONTINUING  OFFENSE. 

Meaning  of  *'continuing  offense."    Reynolds  v.  State  (Ariz.),  879. 

CONTRACTS. 

Amusement  contracts — offer  to  baseball  player — implied  term  of  service.  Pfiester  v.  Western 
Union  Tel.  Co.  (111.).  738. 

Breach  of  contract — renunciation  by  one  party  as  breach  of  contract.  Lewis  v.  West  Virginia 
Pulp,  etc.  Co.  (W.  Va.),  754. 

Btlilding  contracts —  assignment  of  proceeds— effect  of  assignment — claims  not  entitled  to  par- 
ticipate in  fund.    Northwestern  Nat.  Bank  v.  Guardian  Casualty,  etc.  Co.  (Wash.),  644. 

Annotated 

assignment  of  proceeds— necessity  of  recording  assignment  by  materialman.    Hall  ▼. 

Kansas  City  Terra  Cotta  Co.  (Kan.),  605.  Annotated 

assignment  of  proceeds — priority  of  assignee.    Northwestern  Nat.  Bank  v.  Guardian 


Casualty,  etc.  Co.  (Wash.),  644.  Annotated 

assignment  of  proceeds — right  to  take  assignment.    Northwestern  Nat.  Bank  v.  Guard- 


ian Casualty,  etc.  Co.  (Wash.),  644.  Annotated 

- —  assignment  of  proceeds — validity  of  assignment  by  contractor.  Portuguese-American 

Bank  v.  Welles  (U.  S.),  643.  Annotated 

assipjnment  of  proceeds — ^validity  of  assignment  by  materialman.  Hall  v.  Kansas  City 


Terra  Cotta  Co.  (Kan.),  605.  Annotated 

—  assignment  of  proceeds — what  constitutes  assignment.    Kellas  v.  Slack,  etc.  Co.  (Md.), 

540.  Annotated 

assignment  of  proceeds — whf^t  constitutes  assignment.     Northwestern  Nat.   Bank  v. 


Guardian  Casualty,  et<;.  Co.  (Wash.),  644.  Annotated 

—  failure  of  contract  to  fix  time  of  payment — persons  other  than 'chief  contractor  en- 
titled to  file  liens.    Sweet  v.  Fresno  Hotel  Co.  (Cal.),  346. 

loan  of  money  to  contractor — right  to  mechanic*s  lien.     Sweet  v.  Fresno  Hotel  Co. 


(Cal.),  346.  Annotated 

Construction  of  contract — intent  of  parties  as  cardinal  rule  of  constriiction.     Dwy  ▼.  (Con- 
necticut Co.  (Conn.),  270. 
Reformation  of  contract — mistake  as  ground — necessity  of  mutuality  of  mistake.    Robertson 
V.  Smith  (Mich.),  145. 
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CONTRACTS  —  ContiBned. 

Validity  of  contract — validity  of  agreement  by  seller  of  stock  to  repurchase  on  demand.    Paul- 
son V.  Weeks  (Ore.),  741.  Annotated 
"            validity  of  "endless  chain"  contract.    Saylor  v.  Crooker  (Kan.),  473.            Annotated 
War — effect  of  war  on  contract — construction  of  provision  for  suspension  on  outbreak  of  war. 
Ertel  Bieber  &  Co.  v.  Rio  Tinto  Co.  (Eng.),  583. 

See  also  ArMtration  and  Award;  Benefieial  Assoeiations;  Carriers  of  Goods; 
Eleetion  of  Remedies;  Indemnity  Contracts;  Insurance;  I<andlord  and 
Tenant;  Master  and  Servant;  Money  Had  and-  Received;  Monopolies; 
Physicians  and  Surgeons;  Recording  Acts;  Sales;  SpeoiAc  Performance; 
Telegraphs  and  Telephones;  Vendor  and  Purchaser. 

CONTRIBUTORY  NEQUGENCE. 

Proximate  cause — contributory  negligence  as  proximate  cause.    Blume  v.  Chicago,  etc.  R.  Co. 

( Minn. ) ,  297.        , 
Bailroads — crossing  accident — automatic  bell  not  rung — contributory  negligence  of  traveler. 

Jacobs  V.  Atchison,  etc.  R.  Co.  (Kan.),  384.  Annotated 

crossing  accident — contributory  negligence  of  automobile  driver — failure  to  see  head- 

light.    Southern  R.  Co.  t.  Vaughan's  Adm'r  (Va.),  842. 

CORPORATIONS. 

Foreign  corporations — foreign  beneficial  association  subject  to  local  statutes.    Dworak  v.  Su- 
preme Lodge  (Neb.),  1153. 
-         law  governing  payment  of  benefits  by  foreign  beneficial  association.     Dworak  v.  Su- 
preme Lodge  (Neb.),  1153. 

Libel  and  slander — liability  of  corporation  for  libel.    Morse  v.  Modern  Woodmen  (Wis.),  480. 

Officers — ^statutory  liability  for  debts  of  corporation — effect  of  change  of  officers.     State  v. 
Wilson  (La.),  789.  Annotated 

statutory    liability    of    officers    for    corporate    debts — estoppel    to    enforce    liability. 

Breitzke  v.  Bank  of  Grand  Prairie  (Ark.),  792. 

Quo  warranto  proceeding  against  corporation — ^proper  parties  defendant.  People  v.  Toledo, 

etc.  R.  Co.  (111.),  224.  Annotated 

Stock  and  stockholders— agreement  by  seller  of  stock  to  repurchase  on  demand — construction. 

Paulson  V.  Weeks   (Ore.),  741.  Annotated 

agreement  by  seller  of  stock  to  repurchase  on  demand — validity.  Paulson  v.  Weeks 

(Ore.),  741.  Annotated 

improper  sale  of  stock — judicial  review  of  transaction.     Glenn  v.  Kiltanning  (Pa.), 

769. 

• improper  sale  of   stock — remedies  of  individual  stockholder.     Glenn  v.   Elittanning 

Brewing  Co.  (Pa.),  769. 

issue  of  stock  to  directors — sufficiency  of  evidence  to  show  attempt  to  gain  control  of 

corporation.    Glenn  v.  Kittanning  Brewing  Co.  (Pa.),  769. 

■  lien  on  stock  in  favor  of  corporation— effect  of  by-law.    Jewell  v.  Nuhn   (Iowa),  366. 

Annotated 

purchase  of  stock  by  directors — validity  of  purchase  as  affected  by  fiduciary  relation 

to  stockholders.    Glenn  v.  Kittanning  Brewing  Co.  (Pa.),  769. 

See  also  Cemeteries  s  Relis;loiis  Societies. 

CORPUS  DEUCTL 
See  IntojdoatinK  Uqaors. 

COSTS. 

Bequiring  plaintiff  to  give  CDst  bond  aa  within  discretion  of  court.     Roawell  ▼.  Bateman 
(N.  Mex.),  426. 
See  also  Wills. 

COUNCTI- 
Sec^  Munioipal  Corporatidms* 

COUNSEI.. 
See  Criminal  Iia^r* 

COUNTIES. 

Fences — county  fence  as  "necessary  expense"  within  constitutional  provision  limiting  county 
expenditures.    Keith  v.  Lockhart  (N.  Car.),  916.  Annotated 

"     validity  of  county  fence  law.    Keith  v.  Lockhart  (N.  Car.),  916. 

COURTS. 

Army  and  navy — review  by  court  of  decision  of  draft  board.    Franke  v.  Murray  (U.  S.),  98. 

Annotated 
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COURTS  ^  GontiHaed. 

Corporations — improper  sale  of  stock — judicial  review  of  transaction.  Qlenn  ▼.  Kittanning 
Brewing  Co.  (Pa.),  ?69. 

Bead  bodies — disinterment  and  removal — power  of  court  of  equity.  Grinnan  y.  Fredericks- 
burg Lodge  (Va.),  729.  Afmotated 

Decisions — previous  decisions  explained.    Holmes  v.  Southern  R.  Co.  (Ga.),  1182. 

— • stare  decisis— decision  establishing  rule  of  property  not  to  be  disturbed.    Purvis  v. 

Shuman  (111.),  1175. 

Judicial  notice — women- — ^judicial  notice  of  labor  conditions  of  women.  State  v.  Crowe  (Ark.), 
4G0. 

Juvenile  courts — jurisdiction — age  of  child  immaterial.    Juvenile  Court  v.  State  (Tenn.),  752. 

jurisdiction — failure  to  give  notice  to  parent — effect  of  personal  appearance  of  parent. 

Juvenile  Court  v.  Humphrey  (Tenn.),  752. 

jurisdiction — jurisdiction  of  child  charged  with  murder.     Juvenile  Court  y.  Hmnph- 

rey  (Tenn.),  752. 

— jurisdiction — showing  of  jurisdiction  on  record.    Juvwiile  Court  v.  State  (Tenn.),  752. 

nature  of  proceedings — proceedings  as  criminal  in  nature.  Juvenile  Court  y.  Humph- 
rey (Tenn.),  752. 

review  of  proceedings — ^review  by  habeas  corpus.    State  y.  West  (Tenn.),  749;  Juvenile 


Court  y.  State  (Tenn.),  752. 
Public  officers — eligibility*— statute  prescribing  political  belief — review  of  judgment  of  yotera. 

State  y.  Sanders  (N.  Car.),  1033. 
Rules  of  practice — force  and  effect.    Davis  y.  Dunn  (Vt.),  094. 
Trusts  and  trustees — power  of  court  to  modify  trust.    Stephens  y.  Collison  (111.),  559. 

See  also  Costs;  Judges;  Life  Estates;  Mandamus;  Witmeasee* 

COVENANTS. 

Covenant  against  incumbrances — ^special  assessment  as  breach.  Armstrong  v.  Banking  Trust 
Co.  (Kan.),  972.  Annotated 

Covenant  running  with  land — general  rule  as  to  when  covenant  runs  with  land.  Purvis  y. 
Shuman  (111.),  1175. 

Covenant  to  maintain  railroad  depot— covenant  running  with  land.  Harper  y.  Virginian  R. 
Co.  (W.  Va.);i081. 

effect  of  subsequent  deed  correcting  errors.    Harper  y.  Virginian  R.  Co.   (W.  Va.), 

1081. 

Covenant  to  pay  for  improvements — right  of  lessee  to  enforce  covenant  against  successor  of 
reversion.    Purvis  v.  Shuman  (HI.),  1175. 

CREDITORS. 
See  Cemetdries. 

CRIMINAL  LAW. 

Army  and  navy — receiving  government  property  from  soldier — criminal  liability.    Pullen  y. 

Carlton  (Eng.),  1201. 
Bail — deposit  of  money  in  lieu  of  bail — right  of  depositor  to  reclaim.    Campbell  y.  Board  of 

County  Com'rs  (Kan.),  533.  Annotated 

■  surrender  of  accused  by  bail — ^right  of  deputy  to  receive.    Campbell  y.  Board  of  County 

Com'rs  (Kan.),  633. 
"Continuing  offense" — meaning  of  term.    Reynolds  v.  State  (Ariz.),  879. 
Extradition — trial  for  offense  other  than  that  on  which  extradition  is  based.    Buck  y.  Rex 

(Can.),  1023.  Annotated 

who  is  fugitive  from  justice — ^person  not  in  demanding  state  at  time  of  offense.    State 

v.  Wellman  (Kan.),  1006.  Annotated 

Homicide — ^juvenile  courts — jurisdiction  of  child, charged  with  murder.     Juvenile  Court  v. 

State  (Tenn.),  762. 
Indictment — nolle  prosequi — at  what  stage  of  proceedings.    People  y.  Brown  (111.),  772. 

nolle  prosequi — entering  nolle  prosequi  as  harmless  error.     People  y.  Brown   (IlL), 

772. 

Infants— capacity  to  commit  crime.    Juvenile  Court  v.  State  (Tenn.),  762. 
Intoxicating  liquors — prosecution  for  unlawful  sale — certificate  of  issuance  of  federal  license 
as  evidence.    State  v.  Wilson  (La.),  789.  Annotated 

prosecution  for  unlawful  sale-~copies  of  waybills  as  evidence.    People  y.  Brown  (111.), 

772. 

prosecution   for  unlawful  sale — possession  of   federal  revenue  stamp   as   evidence. 

People  V.  Brown  ( 111. ) ,  772.  Annotated 

prosecution  for  unlawful  sale — reception  of  yerdict  in  absence  of  accused.    People  v. 

Brown  (111.),  772. 

prosecution  for  unlawful  sale — sentence  not  elcessive.    People  y.  Brown  (IlL),  772. 

prosecution  for  unlawful  sale — wilfulness  as  element  of  crime — ^proprie^  of  instrue- 


tion.    People  v.  Brown  (HI.),  772. 
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CRIMINAL  I^W  —  Gontinued* 

Intoxicating  liquors — transportation  into  state — failure  to  instruct  as  to  defense  of  lawful 
purpose  not  injurious.    Reynolds  v.  State  (Ariz.),  87d. 

transportation  into  state — ^proof  of  corpus  delicti  by  circumstantial  evidence.     Key- 

nolds  v.  State  (Ariz.),  879. 

transportation  into  state— propriety  of  instruction  ignoring  purpose  of  transporta- 
tion.   Reynolds  v.  State  (Ariz.),  879. 

transportation  into  state — sufficiency  of  evidence.    Reynolds  v.  State.  (Ariz.),  879. 

transportation  iMo  state — what  constitutes  offense.     Reynolds  v.  State   (Ariz.),  879. 


l^bor — violation  of  labor  law — indictment  as  charging  two  offenses.     Hotchkiss  y.  District 
of  Columbia   (D.  C),  683. 

Larceny — ^unauthorized  use  of  automobile  as  larceny.    Rose  v.  Balfe  (N.  Y.),  238. 

Order  for  trial — necessity.     State  v.  Heyer  (N.  J.),  284. 

Osteopathy — ^practicing    witiiout    license — sufficiency    of    information.      State    v.    Hopkins 
(Mont.),  956. 

Parent  and  child — ^nonsupport  of  child — conviction  of  nonresident  parent.    State  y.  Wellman 
(Kan.),  1006. 

■■  ■  nonsupport  of  child— divorce  decree  requiring  nonresident  parent  to  support  chil- 
dren—eonviction  of  nonsupport.    State  v.  Wellman  (Elan.),  1006. 
-  nonsupport  of  child — support  by  others  as  defense.    State  v.  Wellman  (Kan.),  1006. 


riea  of  guilty — ^right  after  plea  of  guilty  to  urge  defects  in  preliminary  examination.    State 

V.  Heyer  (N.  J.),  284. 
Prior  conviction  as  aggravations-effect  of  subsequent  abrogation  of  law.    People  y.  Brown 

(111.),  772. 
Rape — indictment — sufficiency.    State  v.  Heyer  (N.  J.),  284. 

Rights  of  accused — right  to  benefit  of  counsel  before  pleading.    State  y.  Heyer  (N.  J.),  284. 

Annotated 
Verdict — general  verdict — effect  as  conviction  on  each  count.    People  y.  Brown  (111.),  772. 
general  verdict — sufficiency  as  to  all  counts.    People  y.  Brown  (Ill.)>  772. 

liberal  construction.    People  v.  Brown  (HI.),  772. 

See  alao  Appeal  and  Error;  Juyenile  Courts. 

Cross-examination. 

See  Witnesses* 

CROSSINCW. 
Bee  Railroads;  Streets  and  ILishwmju* 

CURATIVE  ACTS. 
See  Statutes. 

CUSTOMS. 
Bee  Parol  Eyidenee. 

DAMAGES. 

Carriers  of  goods — delay  in  transportation — ^burden  of  proof  of  damages.    Florida  East  Coast 
IX.  Co.* v.  Peters   (Fla.),  121. 

delay  in  transportation — recovery  of  special  damages — ^notice  to  carrier  of  probable 

damage.    Florida  East  Coast  R.  Co.  v.  Peters  (Fla.),  121. 

injury  to  goods — proof  of  damages:— book  account  of  sale  of  damaged  goods.    United 


Brokers  Co.  v.  Southern  Pacific  Co.  (Ore.),  814. 
Disfigurement  from  personal  injury — humiliation  or  mortification  as  element  of  damages. 

Patterson  v.  Blatti   (Minn.),  63. 
Excessiveness — assault — ^what  is  excessive  verdict.    Patterson  v.  Blatti  (Minn.),  63. 

duty  of  appellate  court  to  permit  remittitur.    Wilson  v.  Freeman  (Tex.),  1203. 

libel — what  is  excessive  verdict.     Morse 'v.  Modern  Woodmen   (Wis.),  480. 

^—  reversal  for  excessiveness  of  verdict.     Morse  v.  Modern  Woodmen   (Wis.),  480. 

Mitigation  of  damages — personal  injuries — right  to  show  compensation  in  form  of  insurance 

or  otherwise  in  mitigation  of  damages.    Ridgeway  v.  Sayre  Electric  Co.  (Pa.),  1. 
gales — uniform  sales  act—^breach  of  contract  of  sale  by  seller — ^measure  of  damages.    Powers 

V.  Dodgson    (Mich.),  422.  Annotated 

Telegraphs  and  telephones — failure  to  deliver  message— duty  of  sendee  to  minimize  damages.  ' 

Pfiester  v.  Western  Union  Tel.  Co.  (111.),  738. 

failure  to  deliver  message — riglit  to  damages  for  loss  of  contract  of  employment. 

Pfiester  V.  Western  Union  Tel.  Co.  (111.),  738. 

T;orts — measure  of  damages  in  action  for  tort.    Florida  East  Coast  R.  Co.  v.  Peters  (Fla.), 
121. 
See  also  Injnnotions;  Verdiet* 
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DEAD  BODIES. 

Disinterment  and  removal — ^power  of  ^ourt  of  equity.    Grinnan  v.  Fredericksburg  Lodge  (Va.) , 
729.  Armotated 


Presumption  of  death  from  absence — effect  of  presumption — question  of  law  or  fact.  Page 
V.  Modern  Woodmen  (Wis.),  766. 

facts  to  be  shown — search  for  absentee.    Page  v.  Modern  Woodmen  ( Wis. ) ,  756. 

Annotated, 
Survivorship  in  common  disaster — ^validity  of  will  creating  presumption.    Matter  of  Fowles 
( N.  Y. ) ,  834.  AntMtiUed 

See  also  Appeal  and  Error. 

DEATH  BT  WRONGFUL  ACT. 

Limitation  of  time  to  bring  action.    Gulf,  etc.  R.  Co.  v.  Bradley  (Miss.),  664. 

Posthumous  child — right  to  bring  action — effect  of  prior  recovery  by  widow.    Gulf,  etc.  R. 

Co.  v.  Bradley  (Miss.),  654.  Annotated 

Recovery  by  parentr—ability  of  child  to  render  services  as  question  of  law  or  fact.    Holmes  ▼. 

Southern  E.  Co.  (Ga.),  1182. 

DEBTOR  AND  CREDITOR. 
See  AMigiunients  for  Benefit  of  Creditors;  Cemeteries |  Corporations;  Judgments* 

DECEDENTS'  ESTATES. 
See  Exeentors  and  Adniinistrators;  Witnesses* 

DECISIONS. 
See  Courts. 

DECREE  OF  DISTRIBUTION. 
See  Eneontors  and  Administrators. 

DEEDS. 

Covenant  against  incumbrances — special  assessment  as  breach.  Armstrong  y.  Banking  Trust 
Co.  (Kan.),  072.  Annotated 

Covenant  to  maintain  railroad  depot — covenant  running  with  land.  Harper  y.  Virginian  R. 
Co.  (W.  Va.).  1081. 

effect  of  subsequent  deed  correcting  errors.     Harper  v.  Virginian  R.  Co.   (W.  Va.), 

1081. 

Reformation  of  deed — reformation  of  description  as  against  purchaser  without  notice.  Rob- 
ertson v.  Smith  (Mich.),  145.  Antiotated. 

sufficiency  of  evidence  of  mistake.    Robertson  v.  Smith   (Mich.),  145. 

Tax  deeds — necessity  that  tax  deed  be  acknowledged  and  witnessed.    Smith  v.  Dwight  (Ore.), 
563 
See  also  Vendor  and  Pnrcliaser. 

DEFICIENCY  IN  ACREAGE. 
See  Speeific  Performanoe. 

DEUilr. 
See  Carriers  of  Goods;  Vendor  and  Pnrohaser* 

DEI«USIONS« 
See  Wills. 

DEMURRER. 
See  Fleadlns. 

DEPOSIT  OF  MONET. 
See  BaiL 

^  DEPOTS. 

See  Railroads. 

DEPUTIES. 
See  SlieriiPs  and  Constables. 
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DESCENT  AND  DISTRIBUTION. 

Kight  to  4,^8pose  of  property  by  will.    State  v.  Dunn  (N.  Car.)>  1086. 

DESCRIPTION. 
See  Attachment;  Deeds;  Statutes;  Tazatloa* 

DESERTION. 
See  Divorce. 

DESTRUCTION  OF  PROPERTY. 
See  Conditional  Sales. 

DEVISEES. 
See  EzecntoTs  and  Administrators. 

DIRECTION  OF  VERDICT. 
See  Verdict. 

DIRECTORS. 
See  Corporations. 

DISASTER. 
See  Survivorslilp. 

DISCONTINUANCE. 
See  Eminent  Domain. 

DISCREPANCT. 
See  Vendor  and  Purchaser. 

DISCRETION. 
See  Mandamus;  Taxation;  Witnessea* 

DISCRIMINATION. 

See  Insnmnce. 

DISFIGUREMENT. 
See  Damages. 

DISINTERMENT. 
See  Dead  Bodies. 

DISMISSAL  AND  NONSUIT. 
See  Eminent  Domain. 

DISSOLUTION. 
See  Partnership. 

DISTRIBUTION 'OF  ESTATE. 
See  Executors  and  Administrators. 

DISTRICT  ATTORNEYS. 

Divorce — duty  of  district  attorney  to  urge  defense.    Smythe  v.  Smythe  (Ore.)i  1(>94. 

Annotated 

right  of  district  attorney  to  appeal.    Smythe  ▼.  Smythe  (Ore.),  1094.  Atmotated 

service  of  process  on  district  attorney — construction  of  statute.     Smythe  v.  Smvthe 

(Ore.),  1094.  Annotated' 

DIVORCE. 

Appeal  in  divorce  case — ^necessity  for  undertaking  by  state.    Smythe  v.  Smythe  (Ore.),  1094. 

right  of  district  attorney  to  appeal.     Smythe  v.  Smythe  (Ore.),  1094.  Annotated 

right  of  state  to  appeal.    Smythe  v.  Smythe  (Ore.),'  1094.  Annotated 

Defenses—duty  of  district  attorney  to  urge  defense     Smythe  v.  Smythe  (Ore.),  1094. 

Annotated 
Grounds  for  divorce — desertion — sufficiency  of  complaint.  Smythe  v.  Smythe  (Ore.),  1094.  , 
Parties  to  action — ^when  state  not  party  to  divorce  action.     Smythe  v.  Smythe  (Ore.),  1094. 
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DIVORCE  ^  Continued. 

Service  of  process — construction  of  statute  requiring  service  on  district  attorney.  Smytlie 
V.  Smythe  (Ore.),  1094.  Annotated 

Support  of  children—decree  requiring  nonresident  parent  to  support  children— conviction  of 
nonsupport  under  domestic  statute.    State  v.  Wellman  (Kan.),  1006. 

DOUBLE  PROPOSITIONS. 
See  Elections. 

DOWER. 

Tnheritance  taxes — dower  as  subject  to  tax.    State  ▼.  Dunn  (N.  Car.),  1086. 
Nature— dower  as  vested  right.    State  v.  Dunn  (N.  Car.),  1086. 

right  to  dower  as  statutory  instead  of  contractual.    State  v.  Dunn  (N.  Car.),  1086* 

DRAINAGE. 

Drain  pipe  under  surface  as  apparent  easement.    Miller  v.  Skaggs  (W.  Va.),  929. 

4 

DRESSMAKING   SHOP. 
See  I«a1»or  Iaws. 

DRIVER. 
See  Antomoliiles. 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law. 

DUPLICITT. 
See  Pleadins* 

EASEMENTS. 

Implied  reservation  or  grant — rights  of  purchaser.    Miller  v.  Skaggs  (W.  Va.),  990. 

visibility— drain  pipe  under  surface.     Miller  v.  Skaggs   (W.  Va.),  929. 

when  raised.    Miller  v.  Skaggs  (W.  Vs.),  929. 

"Necessary" — meaning  of  term  as  applied  to  easement.    Miller  v.  Skaggs  (W.  Va.),  929. 

Annotated 

ELECTION  OF  REMEDIES. 

'  Waiver  of  tort  and  suit  on  contract — ^general  rule.    Jewell  v.  Nuhn  (Iowa),  366. 

ELECTIONS. . 

Validity — submission  of  double  proposition.    Keith  v.  Lockhart  (N.  Car.),  916. 
See  also  Gesieteries. 

ELECTRIC  BELLS. 
See  Railroads. 

ELECTRICITT. 

Wires — maintaining  wires  in  proximity  to.  those  of  another  company— construction  of  in- 
demnity agreement  between  companies.    Toronto  v.  Lambert  (Can.),  57. 

— : maintaining  wires  in  proximity  to  those  of  another  company^-liability  for  injury 

to  employee  of  latter  company.    Ridgeway  v.  Say  re  Electric  Co.  (Pa.),  1.  Annotated 

maintaining  wires  in  proximity  to  those  of  another  company — liability  for  injury  to 


employee  of  latter  company.    Toronto  v.  Lambert   (Can.),  57.  Annotated 

ELIGIBILITY. 
See  Pvblie  Oflloera. 

EMINENT  DOMAIN. 

Compensation — what  constitutes  injury  to  land — public  lavatory  in  street.    Toronto  ▼.  J.  F. 

Brown  Co.   (Can.),  888.  Annotated 

» Discontinuance  of  proceedings — at  what  stage  of  proceedings  condemnor  may  discontinue. 

York  Shore  Water  Co.  v.  Card  (Me.),  945. 

EMPLOYMENT. 

See  Amusement   Coatraots;  Labor  Laws;  Master  and  Servant;   TelesrapHa  and 

Telepliones. 
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ENACTMENT* 
See  Statntes. 

ENDUBSS  CHAIN  CONTRACTS. 
See  niegal  Contraots. 


See  Alien  Enemiei. 

EQUALIZATION. 
See  Taxatio]i« 


EBRONEOUS  NOTATION. 
See  Ckeeks. 


See  lAbor  Lawe. 

ESTATES. 
See  Wills. 

ESTOPPEI.. 

Corporations — statutory  liability  of  officers  for  corporate  debts — estoppel  to  enforce  liability. 

Breitzke  v.  Bank  of  Qrand  Prairie  (Ark.)>  792.       ^ 
Estoppel  in  pais — ^proof  of  facts  creating.    Jewell  y.  Nuhn  (Iowa),  356. 

EVICTION. 
See  LaBdlord  and  Tenant. 

EVIDENCE. 

Admissions  and  declarations — instructions — ^propriety  of  cautionary  instruction  as  to  con- 
sideration of  verbal  admission.    Blume  v.  Chicago,  etc.  R.  Co.  (Minn.),  297.    Attttota^edi. 

pleading — demurrer  to  information  in  nature  of  quo  warranto  as  admission.    Bonynge 

V.  Frank  (N.  J.),  211. 

Burden  of  proof — carriers  of  goods — ^burden  of  proving  damages  for  delay  in  transportation. 

Florida  East  Coast  R.  Co.  v.  Peters  (Fla.),  121. 
exemptions — ^burden  of  proving  exemption.    Childers  v.  Brown  (Ore.),  170. 

physicians  and  surgeons — burden  of  proving  right  to  compensation — nature  of  serv- 
ices.    Succession  of  Pons    (La.),  939. 

Carriers  of  goods — injurv  to  goods — proof  of  damages — admissibility  of  book  account  of 

sale  of  damaged  goods.     United  Brokers  Co.  v.  Southern  Pac.  Co.   (Ore.),  814. 
Expert  and  opinion  evidence — admissibility  of  opinion  evidence  where  facts  are  incapable  of 

statement.     Patterson  v.  Blatti   (Minn.),  63. 
Intoxicating  liquors — prosecution  for  unlawful  sale — certificate  of  issuance  of  federal  license 

as  evidence.    State  v.  Wilson  (La.),  789.  Annotated 
prosecution  for  unlawful  sale — copies  of  waybills  as  evidence.     People  v.   Brown 

(111.),  772. 

prosecution   for   unlawful   sale — possession   of   federal   revenue   stamp   as   evidence. 


People  V.  Brown  (111.),  772.  Annotated 

Judicial  notice — ^women — judicial  notice  of  labor  conditions  of  women.  State  v.  Crowe  (Ark.), 
460. 

Libel  and  slander — admissibility  of  evidence---partial  justification.  Morse  v.  Modern  Wood- 
men (Wis.),  480. 

—  prejudice  from  exclusion  of  evidence.    Morse  v.  Modern  Woodmen  (Wis.),  480. 

Master  and  servant — duty  of  master  to  furnish  medical  aid  to  servant — admissibility  of 
evidence  as  to  diligence  of  servant  in  securing  company  physician.  Crites  v.  Willamette 
Valley  Lumber  Co.  (Ore.),  1050. 

Parol  evidence — release  under  seal — admissibility  of  parol  evidence  to  modify.  Dwy  v.  (iJon- 
necticut  Co.  (Conn.),  270. 

sales — action  under  uniform  sales  act — parol  evidence  of  trade  custom  held  inad- 
missible.   Agri  Mfg.  Co.  V.  Atlantic  Fertilizer  Co.  (Md.),  396. 

Photographs — admissibility  of  common  photograph  in  comparison  with  X-ray  photograph. 
Davis  V.  Dunn   (Vt.),  994. 

admissibility  of  common  photograph  in  evidence.    Davis  v.  Dunn   (Vt.),  994. 

■  X-ray  photograph  as  evidence.    Davis  v.  Dunn  (Vt.),  994. 

Presumptions — automobiles — liability  of  owner  for  act  of  driver — evidence  rebutting  pre- 
sumption that  driver  was  in  scope  of  employment.  Rose  v.  Balfe  (N.  Y.),  238;  Guthrie 
v.  Holmes  (Mo.),  1123. 
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EVIDENCE  ~  Cont^nved. 

Presumptions — automobiles — liability  of  owner  for  act  of  driver — ^presumption  that  driver  was 
in  scope  of  employment.    Rose  v.  Balfe  (N.  Y.),  238;  Guthrie  v.  Holmes  (Mo.)»  1123. 

carriers   of   goods — injury   to  goods — presumption   that  terminal   carrier   is  liable. 

United  Brokers  Co.  v.  Southern  Pacific  Co.  (Ore.),  814. 

death — presumption  of  death  from  absence — effect  of  presumption — question  of  law 

or  fact.     Page  v.  Modern  Woodmen   (Wis.),  766. 

— I death — presumption  of  death  from  absence — facts  to  be  shown — search  for  absentee. 

Page  V.  Modern  Woodmen   (Wis.),  756.  Annotated 

survivorship   in   common   disaster — validity   of  will  creating  presumption.     Matter 


of  Fowles  (N.  Y.),  834.  Annotated 

Sales — action  under  uniform  sales  act — certain  evidence  on  passing  of  title  held  inadmis- 
sible.   Agri  Mfg.  Co.  V.  Atlantic  Fertilizer  Co.   (Md.),  396. 
Weight  and  sufficiency — automobiles — liability  of  owner  for  actr  of  chauffeur — suflSciency  of 
evidence  to  show  liability  of  owner.    Guthrie  v.  Holmes  (Mo.),  1123. 

benefit    insurance — reinstatement — ^good    health    of    insured — sufiiciency   of   evidence. 

Greenwood  v.  Royal  Neighbors  (Va.),  1002. 

corporations — issue  of  stock  to  directors — sufficiency  of  evidence  to  show  attempt  to 


gain  control  of  corporation.    Glenn  v.  Kittanning  Brewing  Co.  (Pa.),  769. 
— '  deeds — sufiiciency   of   evidence   of   mistake   to   warrant   reformation.     Robertson  v. 
Smith  (Mich.),  145. 

—  exemptions — sufiiciency  of  evidence  of  necessity.     Childers  v.  Brown   (Ore.),  170. 
intoxicating  liquors — transportation   into  state — ^proof  of  corpus  delicti  by  circum- 


stantial evidence.    Reynolds  v.  State  (Ariz.),  879. 
—  intoxicating   liquors — transportation    into   state — sufficiency   of   evidence.     Reynolds 
V.  State   (Ariz.),  879. 

municipal  corporations — action  to  validate  bonds — sufiiciency  of  evidence.     Saunders 


v.  Arlington   (Ga.),  907. 
—  osteopatiiy — practicing  without  license — sufficiency   of  evidence.     State  v.   Hopkins 
(Mont.),  956. 

weight  of  uncontradicted  testimony — improbability — occurrence  seen   from  distance. 


Southern  R.  Co.  v.  Vaughan's  Adm'r.   (Va.),  842. 
—  wills — testamentary  capacity — sufficiency  of  evidence.    In  re  Haslick's  Estate  (Mich.), 
466. 

wills — undue  influence — sufficiency  of  evidence.     In  re  Haslick's  Estate   (Mich.),  466. 


Wills — testamentary  capacity — admissibility  of  evidence  as  to  habits  of  testator  at  other 
times.     In  re  Haslick's  Estate   (Mich.),  4C6. 
See  also  Appeal  and  Error;  InstmotionB. 

.   EXAMINATION  OF  WITNESS. 

See  Witnesses. 

EXCEPTIONS. 
See  Appeal  and  Error;  Trial. 

EXCESSIVE  SENTENCE. 
See  Intozioatins  Liquors. 

EXCESSIVE  SPEED. 
See  Railroads. 

EXCESSIVE  VERDICT. 
See  Verdiet. 

EXCHANGE  OF  I^NDS. 

Contract  for  exchange  of  land — right  to  specific  performance.    Mundy  v.  Irwin  (N.  Mex.),  713. 

Annotated 

EXECUTIONS. 

Attachment — sufficiency  of  execution — description  of  property.  Smith  v.  Dwight  (Ore.), 
663. 

EXECUTORS  AND  ADMINISTRATORS. 

Appointment — intent  of  testator  as  governing  appointment  of  executor.  State  v.  Holtcamp 
(Mo.),  454. 

mandamus  to  enforce  right  to  appointment  as  executor.     State  v.  Holtcamp   (Mo.), 

464. 

renunciation  of  right  to  appointment  as  executor — what  constitutes.  State  v.  Holt- 
camp  (Mo.),  454.  Anoiotated 

Collection  of  assets — money  in  hands  of  heirs.     Succession  of  Pons  (La.),  03D. 
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EXECUTORS  AND  ADMIHISTRATORS  — Contlnned. 

DiBtributlon  of  estate — decree  of  distribution — concealment  of  facts  a.    .ilFecting  running  of 
limitations  against  right  to  attack  decree.    Davis  v.  Seavey  (Wash.;,  314.  Annotated 

— —  decree  of  distribution — ^finality  of  decree.    Davis  v.  Seavey  (Wash.),  314. 

decree  of  distribution — vacation  of  decree  for  fraud  of  executrix.     Davis  v.  Seavey 

(Wash.),  314. 

Executor  as  trustee — when  executor  becomes  trustee  within  purview  of  statute  of  limita- 
tions.   Wren  v.  Dixon  (Nev.),-  1064. 

Possession  of  realty — right  of  action  by  heirs.    Wren  v.  Dixon  (Nev.),  1064. 

Rights  of  executor — property  situate  without  jurisdiction.    State  v.  Holtcamp  (Mo.),  454. 

Title  to  realty — time  of  vesting  in  heirs  and  devisees.    Wren  v.  Dixon  (Nev.),  1064. 
See  also  Appeal  and  Error;  Wills. 

EXECUTORY  DEVISES. 
See  Remainders  and  Reversions. 

EXEMPTIONS. 

Burden  of  proving  exemption.    Childers  v.  Brown  (Ore.),  170. 

Statutes — construction  of  exemption  statute.     Childers  v.  Brown  •(  Ore. ) ,  170. 

■  meaning  of  "necessary"  in  exemption  statute.     Childers  v.  Brown   (Ore.),  170. 

Annotated 
Team — exemption  of  team — evidence  of  necessity.    Childers  v.  Brown  (Ore.),  170. 
■  exemption  of  team — selection  by  debtor.    Childers  v.  Brown   (Ore.),  170. 
Waiver  of  exemption.    Childers  v.  Brown  (Ore.),  170. 

EXPERT  EVIDENCE. 
See  Evidence. 

EXPLOSIONS  AND  EXPLOSIVES. 

Fireworks — authorising  display — ^power  of  committee  of  municipal  council.     Sroka  v.  Hal- 

liday  (R.  I.),  961. 
injury  to  spectator  at  display — actionable  negligence.     Sroka  v.  Halliday    (R.  I.), 

061. 

negligence  in  display — liability  of  members  of  committee  of  municipal  council.    Sroka 


V.  Halliday   (R.  I.),  961. 
Infants — leaving  explosives  accessible  to  infants  as  actionable  negligence.    Sroka  v.  Halliday 
(R.  I.),  901. 

EXTRADITION. 

Person  not  in  demanding  state  at  time  of  offense  as  fugitive  from  justice.  State  v.  Wellman 
(Kan.),  1006.  Annotated 

Trial  for  offense  other  than  that  on  which  international  extradition  is  based.  Buck  v.  Rex 
(Can.),  1023.  Annotated 

« 

FAILURE  TO  GIVE  SIGNALS* 
See  Railroads. 

FARES. 
See  Tickets  and  Fares. 

FEDERAL  LICENSES. 
See  Intozieating  Liqnors. 

FEDERAL  QUESTIONS. 
See  Appeal  and  Error. 

FEDERAL  RESERVE  BANKS. 
See  Banks. 

FEDERAL  REVENUE  STAMPS. 
See  Intozicatins  LIqnors. 

FEET. 

What  constitutes  "loss"  of  foot  within  workmen's  compensation  act.  Modra  v.  Little  (N.  Y.), 
177. 
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F£MCES. 

County  fence  as  "necessary  expense"  within  constitutional  provision  limiting  county  ex- 
penditures.   Keith  V.  Lockhart  (Is.  Car.)>  916.  Annotated 

Validity  of  county  fence  law.    Keith  v.  Lockhart  (N.  Car.)^  916. 
See  also  Railroads* 

FIDUCIARY  RKLATION. 
See  Corporatioms. 

FINDING  SRAT. 
See  Carriers  of  Passeas^'** 

FINDINGS. 
See  Trial. 

FIRE  INSURANCE. 

Construction  of  policy — condition  against  assignment  of  property— chattel  mortgage  as  as- 
signment.   King  V.  Hartford  Fire  Ins.  Co.  (Minn.),  861.  AnnotiUed 

—  what  constitutes  compliance  with  condition  as  to  keeping  of  books.     Hanover  Fire 

Ins.  Co.  V.  Eisman  (Okla.),  288. 

what'  constitutes  compliance  with  condition  as  to  taking  inventory.     Hanover  Fire 

Ins.  Co.  V.  Eisman   (Okla.),  288. 

what  constitutes  "storing"  of  gasoline  on  premises.    Hanover  Fire  Ins.  Co.  v.  Eisman 

(Okla.),  288.  Annotated 


Liability  of  licensee  for  destruction  of  property  by  fire.    Keithley  v.  Hettinger  (Minn.),  370. 

Annotated 

i  ^  *  FOOD  AND  DRUGS. 

Validity  of  statutory  regulation  of  meat  dealers.    Prove  City  y.  Prove  Meat,  etc  Co.  (Utah), 
630. 

FOREIGN  CORPORATIONS. 

Beneficial  associations — foreign  associations  subject  to  local  statutes.     Dworak  ▼.  Supreme 
Lodge   (Neb.),  1153. 
■  law  governing  payment  of  benefits.    Dworak  v.  Supreme  Lodge  (Neb.),  1153. 

FORFEITURES. 
See  BenelLoial  Associationsi  Railroads. 

FRONT  FOOT  RULE. 
See  Tazatioiu 

FRAUD. 

Executors  and  administrators — concealment  of  facts  as  affecting  running  of  limitations  against 
right  to  attack  decree  of  distribution,    l^avis  v.  Seavey  (Wash.),  314.  Annotated 

fraud  of  executrix  as  ground  for  vacating  decree  of  distribution.     Davis  v.  Seavey 

(Wash.),  314. 

Trusts  and  trustees — concealment  of  existence  of  codicil  as  creating  resulting  trust  in  favor 

of  beneficiary.     Davis  v.  Seavey    (Wash.),  314. 
Vendor  and  purchaser— misrepresentations  by  seller — materiality  of  representations — ^what 

constitutes  substantial  discrepancy  as  to  acreage.    Jeffreys  v.  Weekly  (Ore.),  690. 

misrepresentations  by  seller — necessity  of  scienter.     Jeffreys  v.  Weekly   (Ore.),  690. 

misrepresentations  by  seller — ^waiver  of  right  to  rescission  by  remaining  in  posses- 
sion.    Jeffreys  v.  Weekly  (Ore.),  690. 

Weights  and  measures — statute  prescribing  standard — validity.    Williams  ▼.  Sandles  (Ohio), 
154.  Annotated 

FUGITIVE  FROM  JUSTICE. 
See  Extradition* 

GARBAGE. 

City  garbage  collector  as  independent  contractor.    Montain  y.  Fargo  (N.  Dak.),  826. 
Negligence  in  collection  of  garbage — liability  of  municipality.    Montain  y.  Fargo  (N.  Dak.), 

gasou:ne. 

See  Fire  Insnranoe* 
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GENERAL  VERDICT. 
See  Verdict. 

GOOD  HEALTH. 
See  Ineuranee. 

GUARDIANS. 

Right  of  agent  to  compensation — effect  of  appointment  of  guardian  for  principal.    Succession 
of  Puns  (La.),  939. 

HABEAS  CORPUS. 

Juvenile  courts — review  of  proceedings  by  habeas  corpus.     State  v.  West    (Tenn.),  749; 

Juvenile  Court  v.  State  (Tenn.),  752. 
Writ  of  habeas  corpus  as  substitute  for  appeal  or  writ  of  error.    State  y.  West  (Tenn.),  749. 

HABITS. 
See  Wills. 

HARMLESS  ERROR. 
See  Appeal  and  Error. 

HEARING. 
See  Tazatioa. 

HEARSAY  EVIDENCE. 
See  Appe'al  and  Error. 

HEATING  PREMISES. 
Se^  Landlord  and  Tenant. 


See  Ezeentom  and  Adniinistratorsf  Remainders  and  Reremiong. 


See  Streets  and  Hish^rays. 

HOMICIDE. 

Juvenile  courts — ^jurisdiction  of  child  charged  with  murder.    Juvenile  Court  v.  Humphrev 
(Tenn.),  762. 

HOURS  OF  LABOR.. 
See  Labor  La'ws. 

HUMILIATION. 
See  Damages. 

HUSBAND  AND  WIFE. 

Injury  to  husband — right  of  wife  to  sue  for  loss  of  consortium.    Smith  T.  Nicholas  Buildin^r 
Co.   (Ohio),  206.  Awnotated 

See  also  Dower* 

ICE  PLANT. 
See  Municipal  Corporations. 

ILLEGAL  CONTRACTS. 

Endless  chain  contracts — ^validity  of  endless  chain  contract.    Say  lor  v.  Crooker  (Kan.),  473. 

Annotated 
Stock  and  stockholders — agreement  hy  seller  of  stock  to  repurchase  on  demand — validity. 

Paulson  V.  Weeks  (Ore.),  741.  Annotated 

See  aUo  Insnranee;  Monopolies. 

IMPEACHMENT. 
See  Statntes. 

IMPLIED  CONTRACTS. 

See  Amnsenient  Contracts;  Parent  and  Child. 
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IMFUEB  EASEMENTS. 
See  Easements. 

IMPROVEMENTS. 

Landlord   and   tenant — covenant  of  lessor  to  pay   for   improvements — Pliability   of  grantee. 

Purvis  V.  Shuman  (lll.)»  1175.  Annotated 

Life  estates — right  of  life  tenant  to  reimbursement  for  improvements.     Hooker  v.  (xoodwin 

(Conn.),  1169. 
Special  assessments — sprinkling  of  streets  as  "improvement"  supporting  special  assessment. 
Roswell  V.  Bateman  (N.  Mex.)>  426. 

IMPURE  WATER. 
See  Waterworks  and  Water  Companies* 

IMPUTED  NOTICE. 
See  Aeenoy. 

INCUMBRANCES. 
See  Covenants. 

INDEMNITY  CONTRACTS. 

Construction  of  indemnity  contract  between  two  electric  companies.     Toronto  v.  Lambert 
(Can.),  57. 

INDEPENDENT  CONTRACTORS. 

Negligence  of  independent  contractor — liability  of  employer.    Sroka  v.  Halliday  (R.  I.),  961, 
Who  is  independent  contractor — city  garbage  collector.    Montain  v.  Fargo  (N.  Dak.),  826. 

INDICTMENT. 
See  Criminal  I«aw. 

INFANTS. 

Crimes^-capacity  of  infant  to  commit  crime.     Juvenile  Court  v.  Humphrey  (Tenn.),  752. 
Explosions  and  explosives — ^leaving  explosives  accessible  to  infants  as  actionable  negligence. 

Sroka  v.  Halliday   (R.  I.),  961. 

See  also  Antomobiles;  Death  by  Wrongful  Act;  Jnvenile  Courts;  Parent  and 
Child. 

INFORMATION. 
See  Criminal  Imwi  Quo  Warranto* 

INHERITANCE  TAXES. 
See  Taxation. 

INITIATIVE  AND  REFERENDUM. 

Validity  of  initiated  ordinance — determination  bejfore  enactment.    Pitman  v.  Drabelle  (Mo.)^ 

601. 
Validity  of  initiatiTe  provision  in  municipal  charter.    Pitman  v.  Drabelle  (Mp.),  601. 

Annotated 

INJUNCTIONS. 

Intoxicating  liquors — testing  validity  of  grant  of  license — right  to  relief  by  injunction — 
necessity  of  showing  special  damage.    Carr  v.  Washington,  etc.  Ry.   (D.  C.),  818. 

Labor  combinations — enforcement  of  illegal  rule — right  to  injunction.  Haverhill  Strand 
Theatre  t.  Gillen  (Mass.),  650. 

INJURY  TO  LAND. 
See  Eminent  Domain 

INSTRUCTIONS. 

Cautionary  instructions — propriety  of  cautionary  instructions  as  to  consideration  of  verbal 

admission.    Blume  v.  Chicago,  etc.  R.  Co.  (Minn.),  297.  Annotated 

Request  for  instruction — propriety  of  refusal  of  request  not  based  on  evidence.     Patterson 

V.  Blatti   (Minn.),  63. 

propriety  of  refusal  of  requests  covered  by  charge.    Childers  v.  Brown   (Ore.),  170. 

— ' refusal  of  cautionary  instruction  as  within  discretion  of  court.     Childers  v.  Brown 

(Ore.),  170.  ^ 

See  also  Intoxicating  Liquors. 
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INSURANCE. 

Automobile  liability  insurance — construction  of  policy^-operation  of  car  by  minor.    Williams 

V.  Nelsun   ( Mass. ) ,  538. 
Benefit   insurance — amendment  of  constitution   or  by-laws— effect  as  to  existing  members. 

Butler  V.  Eminent  Household  (Miss.),  1137. 
construction    of    policy-7<Jon8truction    favoring    beneficiary.      Greenwood    v.    Royal 

Neighbors  (Va.),  1002. 

construction  of  policy — what  constitutes  occupation  of  bartender.     Modern  Woodmen 


V.  Berry  (Neb.),  302. 

—  foreign  association  subject  to  local  statutes.     Dworak  v.  Supreme  Lodge    (Neb.), 
1153. 

forfeiture   of   certificate — ^waiver   by   collection   of  premiums,    dues  or   assessments. 


Modern  Woodmen  v.  Berry  (Neb.),  302.  Annotated 

—  insurance  order  as  charity — liability  for  tort  of  agent.    Morse  v.  Modern  Woodmen 
(Wis.),  480. 

—  law  governing  payment  of  benefits.    Dworak  v.  Supreme  Lodge  {Neb.),  1153. 
reinstatement — ^good  health  of  insured — sufficiency  of  evidence.     Greenwood  v.  Royal 


Neighbors  (Va.),  1004. 

rein statementr— warranty  of  "good  health*' — what  constitutes  breach.     Greenwood  v 


Royal  Neighbors  (Va.),  1002.  Annotated 

Casualty  insurance — rights  of  injured  person  against  insurer.    Williams  v.  Nelson   (Mass.), 

538. 
Discrimination  by  insurer — taking  of  note  for  premium  as  discrimination  in  favor  of  insured. 

French  v.  Columbia  Life,  etc.  Co.   (Ore.),  484.  Annotated 

Eire   insurance— construction  of  policy — condition  against  assignment  of  property — chattel 

mortgage  as  assignment.    King  v.  Hartford  Fire  Ins.  Co.  (Minn.),  861.  Annotated 

construction  of  policy — what  constitutes  compliance  with  condition  as  to  keeping  of 

books.     Hanover  Fire  Ins.  Co.  v.  Eisman   (Okla.),  288. 

construction  of  policy — ^what  constitutes  compliance  with  condition  as  to  taking  in- 
ventory.   Hanover  Fire  Ins.  Co.  v.  Eisman  (Okla.),  288. 

construction  of  policy — what  constitutes  "storing''  of  gasoline  on  premises.    Hanover 


Fire  Ins.  Co.  v.  Eisman  (Okla.),  288.  Annotated 
Life  insurance — proofs  of  loss* — waiver  by  failure  to  furnish  blanks.    Page  v.  Modern  Wood- 
men (Wis.),  756. 
reinstatement — ^good  health  of  insured — sufficiency  of  evidence.     Greenwood  v.  Neigh- 
bors  (Va.),  1002. 

reinstatement — warranty  of  "good  health" — what  constitutes  breach.     Greenwood  v. 


Royal  Neighbors  (Va.),  1002.  Annotated 

Premiums — lapse  of  policy  for  nonpayment  of  premium  note.     French  v.  Columbia  Life,  etc. 
Co.   (Ore.),  484. 
See  also  Damages. 

INTENT. 

See  Contracts;  Wills, 

INTEREST. 

Mechanics'  liens — right  to  interest  on  sum  due  lien  claimant  by  contractor.  Sweet  ▼.  Fresno 
Hotel  Co.  (Cal.),  346. 

INTERMEDIATE  COURTS. 
See  Appeal  and  Error. 

INTERNATIONAL  EXTRADITION. 

See  Extradition. 

INTERRtTPTION  OF  STATUTE. 
See  limitation  of  Actions. 

INTERSTATE  EXTRADITION. 
See  Extradition. 

INTOXICATING  LIQUORS. 

Licenses — testing  validity  of  grant  of  license — right  to  relief  by  injunction — ^necessity  of 
showing  special  damage.    Carr  v.  Washington,  etc.  Ry.  (D.  (5.),  818. 

Prosecution  for  unlawful  sale — certificate  of  issuance  of  federal  license  as  evidence.  State 
V.  Wilson   (La.),  789.  Annotated 

copies  of  waybills  as  evidence.     People  ▼.  Brown   (111.),  772. 

possession  of  federal  revenue  stamp  as  evidence.     People  v.  Brown   (111.),  772. 

Annotated 

reception  of  verdict  in  absence  of  accused.     People  v.  Brown  (111.),  772. 

Ann.  Cas.  1918D. — 78. 
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INTOXICATING  UQUORS  —  Oontiaued. 

Prosecution  for  unlawful  sale — sentence  not  excessive.    People  v.  Brown  (lU.),  772. 

wilfulness  as  element  of  crime — propriety  of  instruction.     People  v.  Brown    (lU.), 

772. 

Transportation  into  state — failure  to  instruct  as  to  defense  of  lawful  purpose  not  injurious. 
Reynolds  v.  State   (Ariz.),  879. 

proof  of  corpus  delicti  by  circumstantial  evidence.     Reynolds  ▼.  State   (Ariz.),  879. 

propriety   of   instruction    ignoring   purpose   of   transportation.     Reynolds   v.   State 

(Ariz.),  879. 

sufficiency  of  evidence.     Reynolds  v.  State  (Ariz.),  879. 

what  •constitutes  ofTensc.     Reynolds  v.  State  (Ariz.),  879. 


See  also  Iiiquor  Saloons. 

INVENTORY. 
See  Fire  Ii&siiranoe.  - 

JOINDER  OF  PARTIES. 
See  Parties  to  Actions. 

JOINING  ISSUE. 

See  Pleading. 

JOINT  SPECIAL  COMMITTEE^ 
See  Mnnioipal  Corporations. 

JOINT  TORTFEASORS. 
See  Release  and  Discharse. 

JOURNALS. 
See  Statutes. 

JUDGES. 

"Judge"  as  including  justice  of  the  peace.    Webster  v.  Boyer  (Ore.),  988.  Annotated 

JUDGMENTS. 

Enforcement  against  property — limitation  to  interest  of  debtor.     Saylor  v.  Crooker   (Kan.), 

473. 
Railroads — forfeiture  of  charter — form  of  judgment.     People  v.  Toledo,  etc.  R.  Co.    (Ill), 

224. 
Res  judicata — seduction — action  by  parent — settlement  of  bastardy  proceeding  as  bar.     Dc- 

iancey  v.  Byrd  (Miss.),  668.  Annotated 

See  also  Appeal  and  Error;  Attachment;  Executors  and  Administrators;  Part- 
nership. 

JUDICIAL  NOTICF. 

Women — ^judicial  notice  of  labor  conditions  of  women.     State  v.  Crowe  (Ark.),  400. 

JURISDICTION. 
Bee  Juvenile  Courts. 

JUSTICES  OF  THE  PEACE. 

"Judge"  as  including  justice  of  the  peace.    Webster  v.  Boyer  (Ore.),  988.  Annotated 

JUSTIFICATION. 
See  Iiibel  and  Slander* 

JURY. 

Verdict  by  Jess   than   full    number   of   jurors — validity   of   statute   permitting.      Minnequa 
Cooperage  Co.  v.  Hendricks   (Ark.),  687. 

JUVENILE  COURTS. 

Jurisdiction — age  of  child  immaterial.     Juvenile  Court  v.  State   (Tenn.),  75?.. 

failure  to  give  notice  to  parent — effect  of  personal  appearance  of  parent.     Juvenile 

Court  V.  State  (Tenn.),  7.')2. 

jurisdiction  of  child  oharped  with  murder.    Juvenile  Court  v.  State  (Tenn.),  752. 

showing  of  jurisdiction  or  record.     Juvenile  Court  v.  State  (Tenn.),  752. 

Nature  of  proceedings — proceedings  as  criminal  in  nature.    Juvenile  Court  v.  State  (Tenn.), 
762. 
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JUVEMlIiE  COURTS  —  Continued. 

Heview  of  proceedings — review  by  certiorari.    State  v.  West  (Tenn.))  749. 

review  by  habeas  corpus.     State  v.  West    (Tenn.),  74^;   Juvenile  Court  ▼.   State 


(Temn.),  752. 


KEEPING  BOOKS. 
See  Fire  Inenranee. 


UIBOB  COMBINATIONS. 

Boycott — legality.  Haverhill  Strand  Theatre  v.  Gillen  (Mass.),  650;  Bossert  t.  Dhuy 
(N.  Y.),  661. 

Legal  |)urpot»e  enforced  by  illegal  means — right  of  third  person  to  complain.  Haverhill 
Strand  Theatre  v.  Gilicn   (Mass.),  650. 

Purpose  of  combination  as  legal — question  of  law  or  fact.  Haverhill  Strand  Theatre  v. 
Gillen   (Mass.),  650. 

Rules — enforcement  of  ilit^'al  rule — right  to  injunction.  Haverhill  Strand  Theatre  ▼.  Gillen 
(Mass.),  650. 

validity  of  rule  as  affecting  third  person — ^nile  forbidding  work  with  nonunion  em- 
ployees. Hossert  v.  Dhuy  (N.  Y.K  661.  AwMtated 
validity  of   rule  as  affecting  third  person — rule  requiring  employment  of   certain 


number  of  musicians.    Haverhill  Strand  Theatre  v.  Gillen  (Mass.),  660.  Annotated 

Strike — legality.     Haverhill  Strand  Theatre  v.  Gillen   (Mass.),  650. 

LABOB  UkWS. 

Hours  of  labor — what  constitutes  "manufacturing''  establishment  within  regulatory  stat- 
ute— dressmaking  shop.    Hotchkiss  v.  District  of  Columbia  (D.  C),  683.  Annotated 

what  constitutes  "^mercantile"  establishment  within  regulatory  statute — dressmaking 

shop.     Hotchkiss  v.  District  of  Columbia   (D.  C),  683. 

Violation  of  labor  law — indictment  as  charging  two  offenses.  Hotchkiss  ▼.  District  of 
Columbia  (D.  C),  683. 

Women — labor  conditions  of  women — judicial  notice.     State  v.  Crowe  (Ark.),  460. 

validity  of  statute  fixing  minimum  wage  rate.     State  v.  Crowe   (Ark.),  460. 

Annotated 
validity  of  statute  limiting  hours  of  labor.    State  v.  Le  Barron  ( Wyo. ) ,.  998. 

LAND. 
See  Ezchanse  of  Lands;  Waete. 

LANDLOBD  AND  TENANT. 

Constructive  eviction — failure  to  furnish  heat  according  to  contract.  Buchanan  v.  Orange 
(Va.),391.  Annotated 

I^eases — assignment  of  lease  by  tenant — effect  of  recognition  of  assignment  by  landlord. 
Jamison  v.  Reilly  (W^ash.),  160. 

— construction  of  lease  for  saloon  purposes.     Standard  Brewing  Co.   v.  Weil    (Md.), 

1143. 

covenant  of  lessor  to  pay  for  improvements — liability  of  grantee.    Purvis  v.  Shuman 

(111.),  1175.  Annotated 

effect  of  refusal  of  license  on  rights  of  parties  under  lease  for  saloon  and  restaurant 

purposes.    Standard  Brewing  Co.  v.  Weil  (Md.),  1143.  Annotated 

modification  of  lease — wliat  constitutes  revocation  of  agreement  to  modify.    Buchanan 

V.  Orange  (Va.),  391. 

necessity  for  acknowledgment  of  lease.     Jamison  v.  Reilly.  (Wash.),   160. 

Annotated 
Bights  and  duties  inter  se — lease  of  part  of  building.     Buchanan  v.  Orange  (Va.),  391. 

UiPSE  OF  POLICT. 
See  Inanrance. 

UIBCENT. 

Automobiles — unauthorized  Use  of  automobile  as  larceny.    Rose  ▼.  Balfe  (N.  Y.),  238. 

ULVATOBIES. 

Construction  of  public  lavatory  in  street — injury  to  land  within  law  of  eminent  domain. 
Toronto  v.  J.  F.  Brown  Co.  (Can.),  888.  Annotated 

LEADING  QUESTIONS. 
See  Witnesaea. 

LEASES. 
See  liandlord  and  Tenant. 


1236  CITE  THIS  VOL.  ANN.  CAS.  1918D. 

Meaning  of  'leg."    Butler  v.  Eminent  Household   (Miss.),  1137. 

LEOISULTIVE  JOURNALS. 
See  Statutes* 

IfVELINO  ULND. 

Raising  level  of  land  as  waste.    Moore  v.  Twin  City  Ice,  etc.  Co.  (WaBh.)^  540.  Armoiaied 


See  Attachmeiit. 

I.IBEI.  AND  SUkNDER. 

CorporationB — liability  for  libel.     Morse  v.  Modern  Woodmen   (Wis.),  480. 

Damages — reversal  for  excessiveness  of  verdict.     Morse  v..  Modern  Woodmen   (Wis.),  480. 

verdict  held  excessive.    Morse  v.  Modern  W^oodmen    (Wis.),  480. 

Evidence — admissibility  of   evidence   of  partial   justification.     Morse   v.   Modem   Woodmen 
(Wis.),  480. 

prejudice  from  exclusion  of  evidence.    Morse  v.  Modem  Woodmen  (Wis.),  480. 

•loint  libel — nature  of  liability.  *  Morse  v.  Modern  Woodmen   (Wis.),  480. 

Venue — ^action  for  libel.    Morse' v.  Modern  Woodmen  (Wis.),  480. 

UOENSE. 

Fires — liability  of  licensee  for  destruction  of  property  by  fire.    Keithley  v.  Hettinger  (Minn.), 
376.  Annotated 

LICENSES. 

Distinction  between  police  and  revenue  measures.    Provo  City  v.  Provo  Meat,  etc.  Co.  (Utah), 

530. 
Meat  dealers — validity  of  licensing  statute.    Provo  City  v.  Provo  Meat,  etc.  Co.  (Utah),  530. 

See  alio  Automobiles;  Intozioatiiie  Liquori;  Osteopatlty. 

UENS. 
See  Mecliaiiioi'  Iileiii;  Stock  and  StooUiolders. 

LIFE  ESTATES. 

Creation — effect  of  power  to  executors  to  sell.    Cross  v.  Buskirk-Rutledge  Lumber  Co.  (Tenn.)^ 

983. 
gift  of  use  of  all  property  for  life  as  creating  life  estate.    Cross  v.  Buskirk-Rutledge 

Lumber  Co.  (Tenn.),  983. 
Rights  and  duties  of  life  tenant — duty  of  life  tenant  to  repair.    Hooker  v.  Goodwin   (Conn.), 

1159. 

right  to  allowance  for  support — necessity  for  leave  of  court.     Hooker  v.  Goodwin 

(Conn.),  1159. 

right  to  reimbursement  for  improvements.    Hooker  v.  Goodwin  (0)nn.),  1159. 

LIFE  INSURANCE. 

Proofs  of  loss — waiver  by  failure  to  furnish  blanks.    Page  v.  Modern  Woodmen  (Wis.),  756. 
Reinstatement — good  health  of  insured — sufficiency  of  evidence.    Greenwood  ▼.  Royal  Neigh* 
bora  (Va.),  1002. 

warranty  of  "good  health" — what  constitutes  breach.    Greenwood  v.  Royal  Neighbors 

(Va.),  1002. 

See  also  Damasee. 

LIGHTING  DISTRICT. 

Formation   of   lighting  district — territory   which   may   be   included.     People  v.   Van  Nuys 
Lighting  District  (Cal.),  255. 

LIMITATION  OF  ACTIONS. 

Construction  of  statute  of  limitations.    Wren  v.  Dixon   (Nev.),  1064. 

Death  by  wrongful  act — ^limitation  of  time  to  sue.     Gulf,  etc.  R.  Co.  r.  Bradley    (Miss.), 

654. 
Executors   and   administrators — concealment   of   facts   as   affecting   running   of   limitations 

against  right  to  attack  decree  of  distribution.     Davis  v.  Seavey   (Wash.),  314. 

Annotated 

wlien  executor  becomes  trustee  within  purview  of  statute  of  limitations.     Wren  v. 

Dixon   (Nev.),  1064. 
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LIMITATION  OF  ACTIONS  —  Continued. 

Klines   and   minerals — action   to  recover   mining   claim — interruption   of   statute.     Wren  v. 

Dixon    rNev.),  1064. 
Tartnership — running  of  limitations  against  action  for  accounting  after  dissolution.    Brooks 

V.  Campbell  (Kan.),  1105.  Annotated 

States — claim  against  state — limitation  of  time  for  presentation..     Davis  ▼.  State    (Ida.), 

911. 
Trusts  and  trustoos — running  of  statute  against  trustee — etfect  as  barring  action  by  cestui 

que  trust.     Wren  v.  Dixon   (Nev.),  1064. 

LIQUOR  SALOONS. 

Liquor  »aloon  as  "place  of  public  accommodation."    Gibbs  v.  Arras  Bros.   (N.  Y.),  1141. 
Meaning  of  "liquor  saloon."    Gibbs  v.  Arras  Bros.  (N.  Y.),  1141. 

**LOSS." 

Wiiat    constitutes    "loss"   of   foot   witbin   workmen's   compensation    act.     Modra   v.   liittle 
(N.  Y.i,  m. 

MANDAMUS. 

Disori'iion  to  refuse — enforcement  of  invalid  assessment.    People  v.  Pitcher   (Colo.),  1185. 
£xecut£)rs   and   administrators — right   to   appointment   as   executor — ^mandamus   to   enforce 
rigkt.    State  r.  Holtcamp  (Mo.),  454. 

MANUFACTURING  ESTABLISHMENT. 

Breftsumkincr   sliop   as  "manufacturing"   establishment   within   statute   regulating   hours   of 
labor,    ilotchkiss  V.  District  of  (Dolumbia  (D.  C),  683.  Annotated 

MASTER  AND  SERVANT. 

Act  of  ^^'r^aIU — liability  of  insurance  order  for  tort  of  servant.    Morse  v.  Modern  Woodmen 
(  Wis.,,  480. 

liability  of  owner  of  automobile  for  act  of  chauffeur — evidence  rebutting  presumption 

Uiat  (hautfeur  was  acting  within  scope  of  employment.     Rose  v.  Balfe    (N.  Y.),  238; 
Guthrie  v.  Holmes   (Mo.),  1123. 

liability  of  owner  of  automobile  for  act  of  chauffeur — presumption   that  chauffeur 

was  acting  within  scope  of  employment.    Rose  v,  Balfe  (N.  Y.)  238;  Guthrie  v.  Holmes 
(Mo.),  1123. 

liability  of  owner  of  automobile  for  act  of  chauflTeur — slight  deviations  from  route 

a<  exonerating  owner.     Guthrie  v.  Holmes   (Mo.),  1123. 

liability  of  owner  of  automobile  for  act  of  chauffeur — sufficiency  of  evidence  to  show 

liability  of  owner.     Guthrie  v.  Holmes   (Mo.),  1123. 

liability  of  owner  of  automobile  for  act  of  chauffeur — unauthorized  use  of  car  as 


aiTocting  liability  of  owner.     Rose  v.  Balfe  (N.  Y.),  238. 

littbility  of  state  for  negligence  of  servant.    Davis  v.  State  (Ida.),  911. 


Contract  of  employment — loss  sustained  from  misconduct  of  servant  as  set-off  in  action  for 
wages.     Xeely  v.  Wilraore   (Ark.),  77.  Annotated 

misconduct  of  servant  as  defense  in  action'  for  wages.     Neely  v.  Wilmore    (Ark.), 

77. 

time  of  entering  employment — time  as  essence  of  contract.     Lewis  v.  West  Virginia 


Pulp,  etc.  Co.  (\V.  Va.),  754.  Annotated 

validity  of  statute  fixing  minimum  wage  rate  for  women.     State  v.  Crowe   (Ark.), 


460. 

Injuiy  to  servant — dutj*  of  master  to  furnish  medical  aid — admissibility  of  evidence  as  to 
diligence  of  servant  in  securing  company  physician.  Crites  v.  Willamette  Valley  Lumber 
Co.  (Ore.),  1050. 

duty  of  master  to  furnish  medical  aid — effect  of  establishment  of  relief  depart- 
ment—right of  employee  to  resort  to  outside  physician.  Crites  v.  Williamette  Valley 
Lumber  Co.  (Ore.),  1050. 

workmen's    compensation    act — accident    or    injury    within    act — injury    received    in 


another  jurisdiction.     Smith  v.  Heine  Safety  Boiler  Co.   (N.  Y.),  316. 

—  workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  accident 

or  injurv  arising  out  of  employment.     Charles  R.  Davidson  k  Co.  v.  M*Robb    (Eng.), 

GfO. 

workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  "loss" 


of  foot.  Modra  v.  Little  (N.  Y.),  177. 
—  workmen's  compensation  act — construction  and  operation  of  act — neglect  of  statutory 
duty  by  employer  as  giving  right  of  action  notwithstanding  workmen's  compensation  act. 
American  Woodenware  Mfg.  Co.  v.  Schorling  (Ohio),  318.  Annotated 

See  also  Amusement  Contracts;  Electricity;  Independent  Contractors;  lAbor 

Combinations;  Labor  Laws;  Mecbanies'  Liens;  TelesrApba  and  Telepbonea; 

Tips. 
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MATERIALMEN. 
See  Bnildins  Contracts. 

MEASURE  OF  DAMAGES. 
Soe  Dam«s«** 

MEAT. 
See  Food. 

MECHANICS'  LIENS. 

Amoiint  of  recovery — interest  on  sum  due  lien  claimant  by  contractor  as  recoverable.    Sweet 
V.  Fresno  Hotel  Co.   (Cal.),  346. 

person  furnishing  labor  and  paying  wages.    Sweet  v.  Fresno  Hotel  Co.  (Cal.),  346. 

Persons  entitled  to  lien — person  loaning  money  to  contractor  to  pay  wages.    Sweet  v.  Fresno 

Hotel  Co.  ( Cal. ) ,  346.  AtmotaUd 

persons  other  than  contractor  furnishing  labor   and  material — effect  of  failure  of 

contract  to  fix  time  of  payment.     Sweet  v.  Fresno  Hotel  Co.   (Cal.),  346.  * 

Statement  of  lien  claim — necessity  that  employer  of  lien  claimant  be  named.    Sweet  v.  Fresno 
Hotel  Co.  (Cal.),  346. 

sufficiency  generally.    Sweet  ▼.  Fresno  Hotel  Co.  (Cal.),  346. 

■     variance  between  claim  and  proof — statement  of  value  as  including  proit.     Sweet 
V.  Fresno  Hotel  Co.  (Cal.),  346. 
variance  between  statement  and  attached  contract-effect.     Sweet  v.  Fresno  Hotel 


Co.  (Cal.),, 346. 

MEDICAL  AID. 
See  Master  and  Serrant. 

MERCANTILE  ESTABLISHMENT. 

Dressmaking  shop  as  ''mercantile"  establishment  within  statute  regulating  hours  of  labor. 
Hotchkiss  V.  District  of  Columbia  (D.  C),  683. 

MILEAOE. 
See  Public  Officers. 

MILITARY  LAW. 

Persons  subject  to  military  law — construction  of  selective  draft  act.     Franke  ▼.  Muiray 
(U.S.),  98.  Atmotated 

MILITIA. 

Compulsory  military  service.    Franke  v.  Murray  (U.  S.),  98.  Atmotated 

Receiving  government  property  from  soldier— criminal  liability.     Pullen  t.  Carlton   (Bng.), 

1201. 

See  also  War* 

MINES  AND  MINERALS. 

Limitation  of  actions — action  to  recover  mining  claim — interruption  of  statute.     Wren  t. 

Dixon   (Nev.),  1064. 
Taxation — constitutional  provision  for  taxation  of  patented  mines  held  to  be  self-executing. 

Wren  v.  Dixon   (Nev.),  1064. 

construction  of  constitutional  provision  for  taxation  of  patented  mines.     Wren  v. 


Dixon  (Nev.),  1064. 


MINIMIZING  DAMAGES. 
See  Telegraplis  and  Telephones. 

MINIMITM  WAGE  RATE. 
See  Labor  Lawa. 

MINISTERIAL  OFFICERS. 
See  Pnblie  Officers. 

MISCONDUCT. 
See  Master  and  Servant. 

MISFEASANCE. 
See  Agency. 
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MISNOMER.    • 
See  Tazation. 

MISREPRESENTATIONS. 
See  Fraud. 

MISTAKE. 
See  Reseiflsion,  Ca]ieellatio&  and  Ref  oruatiOH* 

MITIGATION  OF  DAMAGES. 
See  DamaKei. 

MODIFICATION  OF  TRUST. 
See  Tmiti  and  Tmsteee. 

MONET  HAD  AND  RECEIVED. 

Kight  of  action  for  money  had  and  received — recovei^  from  person  procuring  payment  of 
money  known  to  belong  to  another.    Heywood  v.  Northern  Assur.  Co.   (Mmn.),  241. 

Annotated 

MQNOFOUES. 

Sherman  Anti-trust  Law — rule  of  board  of  trade  as  violation.     Board  of  Trade  v.  U.  S. 

(U.  S.),  1207. 

MORTIFICATION. 
See  Damagea. 

MUNICIPAL.  CORPORATIONS. 

Action  against  municipality — ^waiver  of  misnomer.    Saunders  v.  Arlington  (Ga.),  907. 
Bonds — action  to  validate — sufficiency  -of  evidence.    Saunders  v.  Arlington  (Ga.),  907. 
iJuildings — liability  of  municipality  for  unsafe  condition  of  building  maintained  for  public 

use  or  amusement.    Ghafor  v.  Ix»ng  Beach  (Cal.),  106.  Annotated 

Council — liability  of  members  of  committee — ^negligence  in  display  of  fireworks.     Sroka  v. 

Halliday   (K.  I.),  961.  i 
powers  of  committee — authorizing  display  of  fireworks.    Sroka  v.  Halliday  (R.  I.), 

961. 

powers  of  joint  special  committee.    Sroka  v.  Halliday  (R.  I.),  961. 


Garbage — city  garbage  collector  as  independent  contractor.  Montain  v.  Fargo  (N.  Dak.), 
826. 

negligence   in   collection   of  garbage — liability   of  municipality.     Montain  ▼.   Fargo 

( N.  Dak. ) ,  826. 

lee  plant  and  cold  storage  system — power  of  municipality  to  maintain.  Saunders  v.  Arling- 
ton  (Ga.),  907. 

Initiative  and  referendum — validity  of  initiated  ordinance — determination  before  enactment. 
Pitman  v.  Drabelle  (Mo.),  601. 

validity  of  initiative  provision  in  municipal  charter.    Pitman  v.  Drabelle  (Mo.),  601. 

Annotated 

Officers — recall  of  officer  under  commission  form  of  government — ^validity  of  statute.  Wil- 
liams V.  State  (Ala.),  869. 

Pesthouses — liability  of  municipality  for  negligence  in  maintenance  of  pesthouse.  Butler 
V.  Kansas  City  (Kan.),  801.  Antwtated 

Powers — effect  of  express  grant  of  power.    Roswell  v.  Bateman  (N.  Mex.),  426. 

Streets — construction  of  public  lavatory  in  street — injury  to  land  within  law  of  eminent 
domain.    Toronto  v.  J.  F.  Brown  Co.   (Can.),  888.  Annotated 

railroad  crossing — extent  of  highway  which  railroad  .is  boimd  to  maintain  in  safe 

condition.     Chicago,  etc.  R.  Co.  v.  Redding  (Ark.),  183. 

street  as  including  sidewalk.    Chicago,  etc.  R.  Co.  ▼.  Redding  (Ark.),  183. 


See  also  Police. 


MURDER. 
See  Homicide. 

MUSIC. 
See  Solioola. 

MUSICIANS. 
See  Iiabor  Combinatioiuu 
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MUTUAUTT  OF  MISTAKE. 
See  Rescisiion.  Cancellation  and  Iteforn&atio] 


Misnomer — ^action  against  municipality — waiver  of  misnomer.    Saunders  ▼.  Arlington  (Ga.). 
907. 

misnomer  of  landowner  in  tax  proceeding — ^names  held  to  be  idem  sonans.    Smith  v. 

Dwight  (Ore.),  663.  Afmotated 

NATIONAI.  BANKS. 

Power  of  state  oflScer  to  question  validity  of  national  bank  to  act  as  trustee.     First  Nat. 
Bank  v.  Fellows  (U.  S.),  1169. 

''KECESSARII.T  TRAVEI^D.'* 

Meaning  of  "necessarily  traveled"  as  used  with  respect  to  mileage  allowance.     Marshall  t 
Rokke  (Minn.),  932.  Annotated 

''KECESSART.'* 

Meaning  of  "necessary"  as  applied  to  easement.    Miller  v.  Skaggs  (W.  Va.),  929.    Annotated 
Meaning  of  "necessary"  as  used  in  will.    Hooker  v.  Goodwin  (Conn.)>  1159.  Annotated 

Meaning  of  "necessary"  in  exemption  statute.    Childers  v.  Brown  (Ore.),  170.  Annotated 

''NECESSARY  EXPENSE.** 

Meaning  of  "necessary  expense."    Keith  v.  Lockbart  (N.  Car.),  916.  Annotated 

NEGUOENCE. 

Agency — personal  liability  of  agent  having  charge  of  real  property  for  misfeasance.     Well* 

V.Hansen  (Kan.),  230.  Annotated 

Automobiles — failure,  to   comply   with   license   law — effect  on   right  to  recover   for    injury. 

Southern  R.  Co.  v.  Vaughan's  Adm'r  (Va.),  842.  Annotated 

' liability  of  owner  for  act  of  chauffeur— evidence  rebutting  presumption  that  chauffeur 

was  acting  within  scope  of  employment.    Kose  v.  Balfe  (N.  Y.),  238;  Guthrie  v.  Holmeis 

(Mo.),  1123. 

liability  of  owner  for  act  of  chauffeur — presumption  that  chauffeur  was  acting  within 

scope  of  employment.     Rose  v.  Balfe   (N.  Y.),  238;  Guthrie  v.  Holmes  (Mo.),  1123. 

liability  of  owner  for  act  of  chauffeur — slight  deviations  from  route  as  exoiieratiiij; 

owner.     Guthrie  v.  Holmes  (Mo.),  1123. 

liability  of  owner  for  act  of  chauffeur — sufficiency  of  evidence  to  show  liability  »»t* 

owner.     Guthrie  v.  Holmes   (Mo.),  1123. 

liability  of  owner  for  act  of  chauffeur — unauthorized  use  of  car  as  affecting  liability 


of  owner.     Rose  v.  Balfe  (N.  Y.),  238. 
Buildings — liability  of  municipality  for  unsafe  condition  of  building  maintained   for  puiili'^ 

use  or  amusement.     Chafor  v.  Long  Beach   (Cal.),  106.  Annotated 

Carriers  of  goods — delay  in  transportation — damages  for  delay — ^burden  of  proof.     Floricui 

East  Coast  R.  Co.  v.  Peters  (Fla.),  121. 
—. delay  in  transportation — liability  of  carrier  generally.     Florida  East  Coast  R.  Cd. 

V.  Peters  (Fla.),  121. 

delay  in  transportation — recovery  of  special  damages — notice  to  carrier  of  probable 


damage.     Florida  East  Coast  R.  Co.  v.  Peters  (Fla.),  121. 
—  delay  in   transportation — time   for   filing   claim — construction   of  contract.     Floriila 
East  Coast  R.  Co.  v,  Peters   (Fla.),  121. 

delay  in  transportation — unexpected  congestion  of  traffic  as  defense.     Florida  Ka^t 


Coast  R.  Co.  v.  Peters  (Fla.),  121.  Annotatrd 

—  delav  in  transportation — who  may  sue  carrier.     Florida  East  Coast  R.  Co.  v.  Peter- 
(Fla.), '121. 

injury  to  goods — connecting  carriers — presumption  against  terminal  carrier.     I'nitrl 


Brokers  Co.  v.  Southern  Pacific  Co.  (Ore.),  814. 

—  injury    to   good.s — notice    of    injury — sufficiency.      United    Brokers    Co.    v.    SoutI  em 

Pacific  Co.   (Ore.),  814. 

injury  to  goods — proof  of  damages — book  account  of  sale  of  damaged  goods.    Unitt'l 


Brokers  Co.  v.  Southern  Pacific  Co.  (Ore.),  814. 

Carriers  of  passengers — duty  of  carrier  to  allow  passenger  time  to  find  seat.  Blume  v.  Chi- 
cago, etc.  R.  Co.  (Minn.),  297 

Charities — liability  for  tort  of  agent — insurance  order  as  charity.  Morse  v.  Modern  Wooil- 
men   ( Wis. ) ,  480. 

Contributory  negligence — contributory  negligence  as  proximate  cause.  Blume  ▼.  Chicago, 
etc.  R.  Co.  (Minn.),  297. 
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NEGUGENCnB  —  Continued. 

Death  by  wrongful  act — limitation  of  time  to  sue.    Gulf,  etc.  R.  Co.  v.  Bradley  (Miss.),  654. 

recovery  by  parent — ^ability  of  child  to  render  services  as  question  of  law  or  fact. 

Holmes  v.  Southern  R.  Co.   (Ga.),  1182. 

right  of  posthumous  child  of  deceased  to  sue — effect  of  prior  recovery  by  widow. 


Gulf,  etc.  R.  Co.  V.  Bradley  (Miss.), .554.  Annotated 

Electricity — maintaining  wires  in  proximity  to  those  of  another  company — construction  of 

indemnity  agreement  between  companies.     Toronto  v.  Lambert   (Can.),  57. 
maintaining  wires  in  proximity  to  those  of  another  company — liability  for  injury 

to  employee  of  latter  company.    Ridgeway  v.  Sayre  Electric  Co.  (Pa.),  1.  Annotated 

maintaining  wires  in  proximity  to  those  of  another  company — liability  for  injury 


to  employee  of  latter  company.    Toronto  v.  Lambert  (Can.),  57.  Annotated 

Explosions  and  explosives — injury  to  spectator  at  display  of  fireworks — ^action  for  negli- 
gence.   Sroka  v.  Halliday  (R.  I.),  961. 

leaving  explosives  accessible  to  infants  as  actionable  negligence.     Sroka  v.  Halliday 

(R.  L),  96L 

negligence  in  display  of  fireworks — liability  of  members  of  committee  of  municipal 

council.    Sroka  v.  Halliday   (R.  I.),  961. 

Fires — liability  of  licensee  for  destruction  of  property  by  fire.  Keithley  v.  Hettinger  ( Minn. ) , 
376.  Annotated 

Garbage — negligence  in  collection  of  garbage — ^liability  of  municipality.  Montain  v.  Fargo 
( N.  Dak. ) ,  826. 

"Husband  and  wife — injury  to  husband — right  of  wife  to  sue  for  loss  of  consortium.  Smith 
V.  Nicholas  Building  Co.  (Ohio),  206.  Annotated 

Independent  contractors — liability  of  employer  for  negligence.  Sroka  v.  Halliday  (R.  I.), 
961. 

Master  and  servant — duty  of  master  to  furnish  medical  aid  to  servant — admissibility  of  evi- 
dence as  to  diligence  of  servant  in  securing  company  physician.  Crites  v.  Willamette 
Valley  Lumber  Co.  (Ore.),  1050. 

duty  of  master  to  furnish  medical  aid  to  servant — effect  of  establishment  of  relief 

department — right  of  servant  to  resort  to  outside  physician.     Crites  v.  Willamette  Val- 
ley Lumber  Co.   (Ore.),  1050. 

workmen's    compensation    act — accident   or    injury    within    act — injury    received    in 

another  jurisdiction.     Smith  v.  Heine  Safety  Boiler  Co.   (N.  Y.),  316. 

workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  acci- 
dent arising  out  of  employment.     Charles  R.  Davidson  &  Co.  v.  M'Robb  (£ng.),  670. 

workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  loss 


of  foot.    Modra  v.  Little  (N.  Y.),  177. 

workmen's  compensation  act — construction  and  operation   of  act — neglect  of   statu 


tory  duty  of  employer  as  giving  right  of  action  notwithstanding  workmen's  compensation 

act.    American  Woodenware  Mfg.  Co.  v.  Schorling  (Ohio),  318.  Annotated 

Nuisances — action   for   injury   resulting   from   nuisance — necessity   for   proof   of   negligence. 

Sroka  v  Halliday  (R.  I.),  961. 
Pesthouses — liability  of  municipality  for  negligence  in  maintenance  of  pesthouse.     Butler 

V.  Kansas  City   (Kan.),  801.  Annotated 

Railroads — crossing  accident — automatic  bell  not  rung — contributory  negligence  of  traveler. 

.  Jacobs  V.  Atchison,  etc.  R.  Co.  (Kan.),  384.  Annotated 

crossing  accident — contributory  negligence  of  automobile  driver — failure  to  see  head- 
light.   Southern  R.  Co.  v.  Vaughan's  Adm'r  (Va.),  842 

crossing  accident — degree  of  care  required  of  automobile  driver — effect  of  carrying 

passenger  for  hire.    Southern  R.  Co.  v.  Vaughan's  Adm'r  (Va.),  842. 

crossing  accident — wilful  injury — excessive  speed  and  failure  to  give  signals.    Jacobs 


▼.  Atchison,  etc.  R.  Co.  (Kan.),  384 
States — liability  for  negligence  of  servants.    Davis  v.  State  (Ida.),  911. 
Streets — railroad  crossing — extent  of  highway  which  railroad  is  bound  to  maintain  in  safe 

condition.    Chicago,  etc.  R.  Co.  v.  Redding  (Ark.),  183. 
Telegraphs  and  telephones — failure  to  deliver  message — duty  of  sendee  to  minimize  damages. 

Pfi«ster  V.  Western  Union  Tel.  Co.  (111.),  738. 
failure  to  deliver  message — right  to  damages  for  loss  of  contract  of  employment. 

Pfiester  v.  Western  Tnion  Tel.  Co.  (111.),  738. 
Waterworks  and  water  companies — liability  for  furnishing  impure  water — typoid  contracted 

by  consumer.    Hamilton  v.  Madison  Water  Co.  (Me.),  853. 

NEW  TRIAL. 
See  Appeal  amd  £rror* 

NOIXE  PROSEQUI. 
See  Criminal  Law. 

NONRESIDENTS. 
See  Parent  and  Child;  Partiei  to  Actions. 
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NOHSUPFOBT. 
See  Parent  and  Childt 

IVONUNION  EMPIiOTEE8« 
See  liabor  Oombinatioas. 

NONUSER. 
See  Relisious  Sooietiest 

IVOTATION. 
See  Clieclu* 

NOTICE. 
See  Aseaey;  Carriers  of  Goods;  JuTenlle  Courts* 

NUISANCES. 

Action  for  injury  resulting  from  nuisance — necessity  for  proof  of  negligenca     Sroka   ▼• 
Halliday  (R.  L),  961. 

OBJECTIONS. 
See  Trial. 

OCCUPATION. 
See  Beneficial  Associations. 

OFFICEBS. 
See  Cemeteries;  Corporations;  Public  Officers ;  Qno  Warranto. 

OFFICIAL  BONDS. 
See  Suretyship. 

OPINION  EVIDENCE. 
See  ETldenee. 

OPTIONS. 
See  Becording  Acts;  Vendor  and  Purobaser. 

ORDERS. 
See  Trial. 

ORDINANCES. 
^  See  Municipal  Corporations. 

OSTEOPATHY. 

Statutory  regulation — application  of  statute  to  chiropractic.     State  ▼.  Hopkins    (Mont.)> 
"566. 

construction  of  statute — aright  of  physician  to  practice  osteopathy.    State  v.  Hopkins 

(Mont.),  956. 

practicing  without  license — sufficiency  of  evidence.    State  v.  Hopkins  (Mont.),  9o»i. 

-^ practicing  without  license — sufficiency  of  information.     State  v.  Hopkins    (Mont.). 

956. 

validity  of  licensing  statute.    State  v.  Hopkins  (Mont.),  956. 

validity  of  statute  with  respect  to  title  and  subject-matter.    State  v.  Hopkins  ( Mont.  ^ , 


950. 

PARENT  AND  CHIIJ>. 

.Death  by  wrongful  act — recovery  by  parent — ability  of  child  to  render  services  as  ques- 
tion of  law  or  fact.    Holmes  v.  Southern  R.  Co.   (Ga.),  1182. 

Services  rendered  to  parent — implied  agreement  for  compensation.    Succession  of  Pons  (La. », 
939. 

Support   of   child — conviction   of   nonresident   parent   for   nonsupport.     State    v.    Well  man 
(Kan.),  1006. 

divorce  decree  requiring  nonresident  parent  to  support  children — conviction  of  non- 
support  under  domestic  statute.     State  T.  Wellman    (Kan.),   1006. 

support  by  others  as  defense  to  prosecution  for  nonsupport.     State   v.  Wellman 


(Kan.),  1006. 

See  also  Juvenile  Courts. 
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PARI  MATERIA. 
See  Statutes. 

PAROI.  EVIDENCE. 

Release  under  seal — a'Smissibility  of  parol  evidence  to  modify.     Dwy  ▼.  €k>nnecticut  Co. 

CCbBB.),  270. 
Sales — action  under  uniform  sales  act — ^parol  evidence  of  trade  custom  held  inadmissible. 

J^  Mfg.  Co.  Y.  Atlantic  Fertilizer  Co.  (Md.),  396. 

PARTIAIi  JUSTIFICATION. 
See  Idbel  and  Slander. 

PARTIES  TO  ACTIONS. 

Divorce — ^when  state  not  party  to  action.    Smythe  v.  Smythe  (Ore.),  1094. 

Nonresidence  of  party  to  action — effect  on  right  to  amend  pl^uling.     Wells  v.  Hansen 

(Kan.),  230. 
Quo  warranto — ^joinder  of  parties  defendant.    Bonynge  v.  Frank  (N.  J.),  211.       •Annotated 

joinder  of  parties  def aidant.    People  v.  Toledo,  etc.  R.  Co.  (111.),  224.  Annotated 

r  proceeding  against  corporation — ^proper  parties  defendant.     People  v.  Toledo,  etc. 

R.  Co.   (111.),  224.  Annotated 

See  alae  Appeal  and  Error;  Carriers  of  Goods* 


Action  against  partnership — right  to  personal  judgment  against  individual  partner.  Holmes 
V.  Alexander   (Okla.),  1134.  Annotated 

Alien  enemies — dissolution  of  partnership  by  war — liability  of  partnership  continuing  busi- 
ness.   Hugh  Stevenson  &  Sons  v.  Aktiengesellschaft  (Eng.),  575. 

Dissolution — right  to  accounting.    Brooks  v.  Campbell  (Kan.),  1105. 

running  of  limitations  against  action  for  accounting.     Brooks  v.  Campbell   (Elan.), 

1106.  Annotated 

Nature  of  partnership.    Holmes  v.  Alexander  (Okla.),  1134. 

PART  PERFORMANCE. 

•  *  «  

See  Speoifle  Performance* 

PASSENGERS. 
See  Carriers  of  Paasensers* 

PASSING  OF  TITLE. 
See  Sales. 

PATENTED  MINES. 
See  Mines  and  Minerals. 

PAYMENT. 

Check  as  payment — effect  of  erroneous  notation  on  check.  Moore  t.  Twin  City  Ice,  etc. 
Cft.  (Wash.),  540. 

waiver  of  objection  to  tender  of  check.    Moore  v.  Twin  City  Ice,  etc.  Co.  (Wash.), 

540. 

PENSIONS. 

Police  pension  law — construction  of  statute — ^persons  eligible  for  pension.  People  v.  Ab- 
bots (111.),  450. 

— ' eonstruction  of  statute — statute  as  mandatory.    People  v.  Abbott  (HI.),  450. 

validity  of  statute.    People  v.  Abbott  (III.),  460. 

PERFORMANCE. 
See  Specific  Performance. 

PERSONAL  INJURIES. 
See  Damases. 

PERSONAL  REPRESENTATIVES. 
See  Appeal  and  Error. 

PESTHOtJSES. 

Negligence  in  maintenance  of  pesthouse — liability  of  municipality.  Butler  v.  Kansas  City 
(Kan.),  801.  Annotated 
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PHOTOGRAPHS. 

Admissibility   of   common   photograph   in   comparison   with'  X-ray   photograph.     DaTk   t. 

Dunn   (Vt.),  994. 
Admissibility  of  common  photograph  in  evdence.    Davis  v.  Dunn  (Vt.),  004. 
X-ray  photograph  as  evdence.    Davis  v.  Dunn  (Vt.),  994. 

•  PHT8I0IANS  AND  SURGEONS. 

Compensation — ^burden  of  proving  nature  of  services.     Succession  of  Pons   (La.),  930. 

construction  of  contract.    Succession  of  Pons  (La.),  939. 

Osteopathy — statutory   regulation — application   of   statute   to   chiropractic.     State   v.   Hop: 
kins  (Mont.),  956. 

statutory  regulation — construction  of  statute — right  of  physician  to  practice  osteop- 
athy.   State  v.  Hopkins  (Mont.),  966. 

— —  statutory   regulation — practicing  without  license — sufficiency  of  evidence.     State  r. 
Hopkins    (Mont.),  956. 

statutory  regulation — practicing  without  license — sufficiency  of  information.     State 

V.  Hopkins  (Mont.),  956. 

statutory  regulation— validity  of  statute  with   respect  to  title  and  subject-matter 

State  V.  Hopkins  (Mont.),  956. 

statutory  regulation — validity  of  licensing  statute.     State  v.  Hc^kina   (Mont.),  066. 


See  also  Master  and  Serrant. 

PI.ACE  OF  BtJSINBSS. 
See  Buaineaa. 

PUkCE  OF  PUBLIC  ACCOICMODATION. 

See  CiTU  Rishts. 

PLEADING. 

Account   stated — sufficiency   of  complaint  declaring   on   stated   account.     Smith   v.   Dwight 

(Ore.),  563. 
Amendment — necessity  that  amended  complaint  state  cause  of  action.    Davis  v.  State  (Ida.), 

911. 

right  to  amend  petition — effect  of  non residence  of  party  defendant.     Wells  v.  Han- 
sen  (Kan.),  230. 

Construction  of  pleading  against  pleader.     Florida  East  Coast  R.  Co.  v.  Peters   (Fla.),  121. 
Demurrer — demurrer  to  information  in  nature  of  quo  warranto  as  admission.     Bonvnge  v. 

Frank  (N.  J.),  211. 

— truth  of  pleading  assumed.    Paulson  v.  Weeks  (Ore.),  741. 

Divorce — grounds  for  divorce — desertion — sufficiency  of  complaint.    Smythe  v.  Smvthe  (Ore.), 

1094. 
Duplicity  in  pleading — what  constitutes.    Florida  East  Coast  R.  Co.  v.  Peters  ( Fla. ) ,  121. 
Plea  in  bar — requisites.     Florida  East  Coast  R.  Co.  v.  Peters   (Fla.),  121. 
Plea  in  confession  and  avoidance — effect.    Florida  East  Coast  R.  Co.  v.  Peters  (Fla.),  121. 

necessity  of  answering  all  counts.    Florida  East  Coast  R.  Co.  v.  Peters  (Fla.),  121. 

necessity  of  filing.    Florida  East  Coast  R.  Co.  v.  Peters  (Fla.),  121. 

■ requisites.     Florida  East  Coast  R.  Co.  v.  Peters   (Fla.),  121. 

Special  plea — striking  out  unnecessary  special  plea.  Raleigh  County  Court  v.  Cottle  IW.  Va. ) , 

610. 
Verification  of  pleading — waiver  of  verification  by  joining  issue.    Emery  v.  Bennett  (Kan.), 

437.  Annotated 

See  al«o  Suretysliip. 

PLEA  OF  OUILTT. 
See  Criminal  Law. 

POLICIL 

Pensions — construction  of  act  pensioning  police  officers — persons  eligible  for  pension.    People 
V.  Abbott  (111.),  4r)0. 

construction   of   act   pensioning   police   officers — statute    as   mandatory.     People   ▼• 

Abbott  (111.),  450. 

validity  of  act  pensioning  police  officers.    People  v.  Abbott  (IlL),  460. 


POUOE  POWSR. 

See  Lioenaea. 

POLITICAL  BELIEF. 
See  Public  Officers. 
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POSSESSION  OF  BEAI.TT. 
See  Executors  and  Adminlitratore* 

POSTHUMOUS  CHIIJ>. 
See  Death  by  Wrongful  Act. 

POWERS. 
See  Wills. 

PREUMINART  EXAMXHATIOK. 
See  Criminal  Law. 

PREMIUMS. 
See  Insurance. 

PRESUMPTIONS. 

Automobiles — liability  of  owner  for  act  of  driver — evidence  rebutting  presumption  that 
driver  was  in  sci^pe  of  employment.  Rose  v.  Balfe  (N.  Y.)  238;  Guthrie  v.  Holmes 
(Mo.),  1123. 

liability  of  owner  for  act  of  driver — ^presumption  that  driver  was  in  scope  of  em- 
ployment.   Rose  V.  Balfe  (N.  Y.),  238;  Guthrie  v.  Holmes  (Mo.),  1123. 

Carriers  of  goods — injury  to  goods — presumption  that  terminal  carrier  is  liable.  United 
Brokers  Co.  ▼.  Southern  Pacific  Co.  (Ore.),  814. 

Death — ^presumption  of  death  from  absence-~effect  of  presumption — question  of  law  or  fact. 
Page  v.  Modem  Woodmen  (Wis.),  756. 

presumption  of  death  from  absence — ^faets  to  be  shown — search  for  absentee.     Page 

▼.  Modem  Woodmen  (Wis.),  756.  ^  Annotated 

Survivorship  in  coiiimon  disaster — ^will  creating  presumption — ^validity.  Matter  of  Fowles 
(N.  Y.),  834.  Annotated 

PRIMA  FACIE  EVIDENCE. 
See  Constitntional  Iaw. 

PRINCIPAI.   AND    AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PRIORITIES. 
See-  Assignments. 

PROBATE. 

See  Wills. 

PROCESS. 

Service  of  process — service  on  district  attorney  in  divorce  case — construction  of  statute. 
Smythe  v.  Smythe  (Ore.),  1094.  Annotated 

PROOFS  OF  I«OSS. 
See  Idfe  Insnranee. 

PROXIMATE  CAUSE. 
See  Contributory  Negligence. 

PUBLIC  ACCOMMODATION. 
See  Civil  Rights. 

PUBUC  UiVATORIES. 
See  Iiavatories. 

PUBLIC  OFFICERS. 

Bond — successive  bonds — liability  of  sureties.    Baleigh  County  v.  Cottle  (W.  Va.),  51Ct. 
Divorce — service  of  process  on  district  attorney — construction  of  statute.     Smythe  v.  Smythe 

(Ore.),  1094.  Annotated 

Eligibility — statute  prescribing  political  belief — ^"recommendatory"  only.     State  v.  Sanders 

(N.  Car.),  1033 
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PUBLIC  OFFICERS  —  Oontiniied. 

Eligibility — statute  prescribing  political  belief — review  of  judgment  •£  veters.  State  T. 
Sanders  (N.  Car.),  1033. 

Mileage  allowance — meaning  of  "necessarily  traveled."     Marshall  v.  Rokke    (Minn.f^  932. 

AjnioMed 

Recall — ^recall  of  officer  under  commission  form  of  government — ^validity  of  statttle.  Wil- 
liams T.  State  (Ala.),  869. 

Statutes — right  of  ministerial  officer  to  question  validity  of  statnte.  people  v.  Pitcher 
(Colo.),  1185.  Annotated 

See  alio  Folioe;  Quo  Warranto. 

PUBLIC  SCHOOLS. 
Soe  Sdioola* 

PITBCHASEB  WITHOUT  NOTICE. 
See  Reioiaaion,  CaaeoUation  and  Rofom&atioa* 

PUBFOSE. 
Soe  Intozioatinc  Liquors. 

QUESTIONS  OF  LAW  AND  FACT. 

Death — presumption  of  death  from  absence— effect  of  presumption — question  of  Um  ov  laet. 

Page  V.  Modern  Woodmen  (Wi8.)>  756. 
Death  by  wrongful  act — ^recovery  by  parent — ^ability  of  child  to  reader  services  as  ywitinn 

of  law  or  fact.    Holmes  v.  Southern  R.  Co.  (Ga.),  1182. 
Labor  combinations — ^purpose  of  combination  as  legal — question  of  law  or  fact.     Haverhill 

Strand  Theatre  v.  Gillen  (Mass!),  650. 

QUO  WARRANTO. 

Demurrer  to  information — effect  as  admission.    Bonynge  v.  Frank  (N.  J.),  Ml. 
Information — ^who  may  file.     Bonynge  v.  Frank   (N.  J.),  211. 

National  banks^ — ^power  of  state  officer  to  institute  quo  warranto  to  test  authority  el  na- 
tional bank.     First  Nat.  Bank  v.  Fellows   (U.  S.),  1169. 
Parties — joinder  of  parties  defendant.     Bonynge  v.  Frank   (N.  J.),  211.  Ammatattd 

joinder  of  parties  defendant.    People  v.  Toledo,  etc.  R.  Co.   (111.),  224.        Ammotated 

proceeding  against  corporation^— proper  parties  defendant.     People  v.   T<4edo,   etc. 

R.  Co.   (111.),  224.  AmtoiQted 

who  may  be  relator — necessity  of  interest  in  o£&ce.     Bonynge  v.  Frank   (N.  J.),  211. 


Railroads — forfeiture  of  charter — ^form  of  judgment.     People  v.  Toledo,  etc.  R.  Co.    (IlL), 

224. 
Scope  of  relief — determination  of  title  to  cffice.    Bonynge  v.  Frank  (N.  J.),  211. 

RAIUIOADS. 

Charter — forfeiture  for  failure  to  complete  road — form  of  judgment.    People  v.  Toleio,  ete. 
R.  Co.  (111.),  224. 

forfeiture  for  failure  to  complete  road — transfer  of  right  of  way  as  defense.    People 

V.  Toledo,  etc.  R.  Co.  (111.),  224. 

Crossings — accident  at  crossing — automatic  bell  not  rung— contributory  negligence  of  toaveler. 
Jacobs  V.  Atchison,  etc.  R.  Co.   (Kan.),  384.  Annotated 

accident  at  crossing — contributory  negligence  of  automobile  driver — failure  to  aee 

headlight.    Southern  R.  Co.  v.  Vaughan'e  Adm'r   (Va.),  842. 

accident  at  crossing— degree  of  care  required  of  automobile  driver — effect  of  oarrying 


passenger  for  hire.     Southern  R.  Co.  v.  Vaug^an's  Adm'r   (Va.),  842. 
—  accident  at  crossing — ^wilful  injury — excessive  speed  and  failure  to  give  signals.    Jacobe 
V.  Atchison,  etc.  R.  Co.   (Kan.),  384. 

extent  of  highway  which  railroad  is  bound  to  maintain  in  safe  condition.     Ohieago, 


etc.  R.  Co.  V.  Redding  (Ark.),  183.  Annotated 

Depots— contract  by  railroad  to  maintain— certainty  of  contract  as  prerequisite  to  specific 

performance.    Harper  v.  Virginian  R.  Co.  (W.  Va.),  1081. 
contract  by  railroad  to  maintain— <;ovenant  running  with  land.    Harper  v.  Tijginian 

R.  Co.   (W.  Va,),  1081. 

contract  by  railroad  to  maintain— effect  of  subsequent  deed  correcting  errors  and 


omitting  covenant.    Harper  v.  Virginian  R.  Co.  (W.  Va.),  1081. 
—  contract  by  railroad  to  maintain — modification  on  appeal  of  decree  for  ^ecifie  per- 
formance.   Harper  v.  Virginian  R.  Co.   (W.  Va.),  1081. 

contract  by  railroad  to  maintain — right  to  specific  performance.    Harper  v.  Virginian 


R.  Co.   (W.  Va.),  1081.  Annotated 

—  contract  by  railroad  to  maintain — what  constitutes  performance.     Harper  t.  Vir- 
ginian R.  Co.   (W.  Va.),  1081. 
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RAILROAD  —  Continued. 

Bight  of  way — what  is  included  within  "light  of  way"  as  applied  to  railroad.    Chicago,  etc. 

R.  Co.  V.  Box  Butte  County  (Neb.),  1037.  Annotated 

"Roadway" — meaning  of  term  as  applied  to  railroad.    Grand  Trunk  R.  Co.  ▼.  Calgary  ( Can. ) , 

724.  Annotated 

Taxation — determination  of  state  board  of  equalization — consideration  by  local  assessors. 

Chicago,  etc.  R.   Co.  v.  Box  Butte  County    (Neb.),   1037. 

—  fences — assessment  locally.    Chicago,  etc.  R.  Co.  v.  Box  Butte  County   (Neb.),  1037. 

property  included  in  taxation  of  railroad.    Chicago,  etc  R.  Co.  v.  Box  Butte  County 

(Ndk).),  1037. 

steel  rails — assessment  locally.    Chicago,  etc.  R.  Co.  t.  Box  Butte  County   (Neb.), 


1037. 


See  Railroads* 


Indictment — sufficiency.    State  v.  Heyer  (N.  J.),  284. 

REAL  ESTATE  BROKERS. 
See  Brokers. 

REASONABLE  SUM. 
See  Tickets  and  Fares. 

RECALL. 
See  Pnblie  Officers. 

RECEPTION  OF  VERDICT. 
See  Verdict. 

RECIPROCAL  DEinrRRAOE. 
See  Carriers  of  Goods. 

RECOGNITION. 
See  Landlord  and  Tenant. 

RECORD. 
See  Appeal  and  Error. 

RECORDING  ACTS. 

Instruments  entitled  to  record — option  contract.     Fields  v.  Vizard  Investment  Co.    (Ky.), 

336. 
Necessity  of  recording — assignment  of  proceeds  of  building  contract  by  materialnun.     Hall 

y.  Kansas  City  Terra  Cotta  Co.  (Kan.),  605.  Annotated 

REFERENDXTM. 
See  Initiative  and  Referendnnu 

REFORMATION. 
See  Rescission*  Cancellation  and  Ref  om&ation. 


See  Appeal  and  Error. 

REINSTATEMENT. 
See  Insurance. 

REI^TORS. 
See  Qno  Warranto. 

RELEASE   AND   DISCHARGE. 

Joint  tort  feasors — effect  of  release  of  joint  tort  feasor.     Ridgeway  v.  Sayre  Electric  Co. 
(Pa.),  1. 

effect  of  release  of  joint  tortfeasor.    Dwy  v.  Connecticut  Co.  (Conn.),  270.      Annotated 

Parol  evidence — admissibility  of  parol  evidence  to  modify  release  under  seal.     Dwy  v.  Con- 
necticut Co.  (Conn.),  270. 
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See  Maiter  and  Serraat. 

BEUGIOUS  SOCIETIES. 

Termination  of  existence — ^termination  by  consolidation.     Buhmson  t.  Stoner   (IIL),  1054. 

Annotated 
' termination  by  nonuser.     Buhmson  v.  Stoner   ( 111. ),.  1054.  Annotated 

REMAINDERS  AND  REVERSIONS. 

Executory  devises  not  favored.    Pearson  v.  Easterling  (S.  Car.),  980. 

Vested  or  oontir.cifent  remainders-^^ift  over  to  **heirs''  as  creating  vested  remainder.     Pear- 
son v.  Easterling  (S.  Car.),  980. 
Bee  alio  Life  Eetatea. 

REMITTITUR. 
See  Damagei. 

RENUNCIATION. 
See  Contraoti;  Exeeutora  and  Administratori;  Tmsta  and  Tnutees. 

REPAIRS. 
See  Life  Estates. 


See  Statntee. 

REPRESENTATIONS. 
See  Inanrance. 

REPURCHASE  OF  STOCBL 
See  Stock  and  Stockholders. 

RESCISSION,  CANCELLATION  AND  REFORMATION. 

Reformation  of  contract — mistake  as  ground — ^necessity  of  mutuality  of  mistake.  Robertson 
V.  Smith   (Mich.),  145. 

Reformation  of  deed — reformation  of  description  as  against  purchaser  without  notice.  Rob- 
ertson V.  Smith  (Mich.),  145.  Annotated 

sufficiency  of  evidence  of  mistake.     Robertson  v.  Smith   (Mich.)>  145. 

Rescission  of  contract- — sale  of  goods — uniform  sales  act — rescission  of  contract  by  purchaser. 
Collins  V.  Skillings  (Mass.),  424.  Annotated 

sale  of  land— misrepresentations  by  seller — waiver  of  right  to  rescind  by  remaining 

in  possession.    Jeffreys  v.  Weekly  (Ore.),  690. 

RES  JUDICATA. 

Seduction — ^action  by  parent — settlement  of  bastardy  proceeding  as  bar.  Delancey  v.  Byrd 
(Miss.),  668.  Annotated 

RESTAURANTS. 
See  Landlord  and  Tenant. 

RESUI.TINO  TRUSTS. 
See  Tmsts  and  Trustees. 

REVENUE. 
See  Licenses. 

REVIE-W. 
See  Appeal  and  Error;  Juvenile  Courts. 

REVIVAL  OF  ACTIONS. 
See  Appeal  and  Error. 

REVOCATION  OF  AUTHORITY. 
See  Rrokers. 

REVOCATION  OF  SUBMISSION. 
See  Arbitration  and  Award. 
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"BIGHT  or  WAT." 

What  is  included  wiUiin  term  "right  of  way"  as  applied  to  railroad.     Chicago,  etc.  R.  Co. 
V.  Box  Butte  County  (Neb.),  1037.  Annotated 

BIGHTS  OF  ACCUSED. 
See  Criminal  Law. 

''BOABWAT." 

Meaning  of  "roadway"  as  applied  to  railroad.    Grand  Trunk  Pac.  R.  Ca  ▼.  Calgary  (Can.), 
724.  Afmotated 

BULE  OF  PBOPEBTT. 
See  Stare  Deeieie. 

RULES. 
See  Carriers  of  Passeatcers;  Courts;  Labor  Combinations |  Monopolies. 

SAILOBS. 

See  Army  and  NaTy. 

SALES. 

Conditional  sales — destruction  of  goods — rights  of  parties.     O'Neill-Adams  Co.  ▼.  Eklund 

(Conn.)y  379.  Annotated 

I'niform  sales  act— action  under  act — certain  evidence  on  question  of  passing  of  title  held 

inadmissible.    Agri  Mfg.  Co.  v.  Atlantic  Fertilizer  Co.   (Md.),  396. 
breach   of  contract  of   sale   by   seller — measure   of   damages.     Powers   ▼.   Dodgsoji 

(Mich.),  422>  Annotated 
construction  of  act— effect  of  failure  of  seller  to  deliver.    Powers  ▼.  Dodgson  (Mich.), 

422.  Annotated 
construction  of  act — rescission  of  contract  of  sale  by  purchaser.    Collins  v    Skillings 

(Mass.),  424.  Annotated 

•  construction  of  act — ^when  title  passes.     Agri  Mfg.  Co.  ?.  Atlantic  Fertilizer   Co. 

(Md.),  396.  Annotated 

SALOONS. 
See  Landlord  and  Tenant;  Liquor  Saloons. 

SCHOOLS. 

Teaching  of  music  in  public  schools.    Epley  v.  Hall  (Kan.),  151.  Annotated 

SCIENTEB. 
See  Fraud. 

« 

SCOPE  OF  EMPLOYMENT. 
See  Master  and  Servant.  ' 

SEALS. 

Consideration — effect  of  seal  as  importing  consideration.     Dwy  v.  Connecticut  Co.   (Conn.), 

270. 
Kelease  under   seal — admissibility  of  parol   evidence  to  modify.     Dwy   ▼.  Connecticut  Co. 

(Conn.),  270. 

SEATS. 
See  Carriers  of  Passengers. 

SEDUCTION. 

Action  by  parent^-Hwttlement  of  bastardy  proceeding  as  bar.    Delancey  t.  Byrd  (Miss.),  668. 

Annotated 

SELECTIVE  DBAFT  ACT. 

*  See  Army  and  Navy. 

BELF-EXECITTING  PBOVISIONS. 

See  Constitutional  Law. 

SENTENCE  AND  PUNISHMENT. 

Intoxicating  liquors — prosecution  for  unlawful  sale — sentence  not  exeesdTe.    People  ▼.  Brown 
(111.),  772. 

Ann.  Cas.  1918D. — ^79. 
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SERVICE  OF  PROCESS. 

Divorce— Bervice  of  procesB  on  district  attorney — construction  of  statute.    Smytiie  v.  Smytbe 
(Ore.),  1094.  Annotated 

SET-OFF. 

Wages — ^misoonduct  of  servant  as  set-off  in  action  for  wages.    Neely  t.  Wilmore  (Ark.),  77. 

Annotated 

8ETTI.EMENT. 
See  Compromise  and  Settlement;  Partnereliip. 

SHERIFFS  AND  CONSTABI.ES. 

Bail — surrender  of  accused  by   bail — right  of   deputy   to  receive.     Campbell  t.  Board  of 
Connly  Com'rs  (Kan.),  533. 

SHERBIAK  ANTI-TRUST  ULW. 
See  Monopolies. 

SHIPS  AND  SHIPPING. 
See  Workmen's  Oompensation  Aeta* 

SIDEWALKS. 
See  Streets  and  Hiskwajs* 

SIGNALS. 
See  Railroads. 

SOCIETIES  AND  CLUBS. 
See  Relisions  Societies. 

SOLDIERS. 

See  Army  and  Navy. 

SPECIAL  ASSESSMENTS. 
See  Taxation. 

SPECIAL  COMMITTEE. 
See  Mnnioipal  Corporations* 

SPECIAL  DAMAGES^ 
See  Injnnotions. 

SPECIAL  VERDICT. 
See  Verdict. 

SPECIFIC  PERFORMANCE. 

Contract  for  exchange  of  land — right  to  specific  performance  of  contract.    Mundy  ▼.  Irwin 
(N   Mex.),  713.  Annotated 

Contract  for  sale  of  land — right  of  vendor  to  compel  performance— title  not  good  of  record. 
Cross  v.  Buskirk-Rutledge  Lumber  Go.  (Tenn.),  983. 

slight  deficiency  in  acreage — effect  on  right  to  specific  performance.    Mundy  v.  Irwin 

(N.  Mex.),  713. 

uncertainty  of  contract — cure  by  part  performance — ^right  to  specific  performance. 


Mundy  v.  Irwin  (N.  Mex.),  713. 
Contract  to  maintain  railroad  depot — certainty  of  contract  required.    Harper  v.  Virginian  R. 

Co.  (W.  Va.),  1081. 
— —  modification  of  decree  on  appeal.    Harper  v.  Virginian  R.  Co.  (W.  Va.),  1081. 

right  to  specific  performance.  Harper  v.  Virginian  R.  Co.  (W.  Va.),  1081.    Annotated 

— —  what  constitutes  full  performance.    Harper  v.  Virginian  R.  Co.  (W.  Va.),  1081. 

SPECTATORS. 
See  Explosions  and  Ezplosivea. 


See  Railroads. 

SPENDTHRIFT  TRUSTS. 
See  Tmsts  and  Tmstees. 
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SPRINKLING  STREETS. 
See  Streets  and  Higliwajs* 

STARE  DECISIS. 

Decidon  establiflhii^  rule  of  property  not  to  be  disturbed.    PnrvU  t.  Shuman  (lU.),  1175. 

STATE  BOARD  OP  EQUALIZATION. 

See  Taxation. 

STATES. 

Claim  against  state* — limitation  of  time  for  presentation.     Saunders  y.  Arlington    (GkL.)> 
911. 

method  of  presentation.    Davis  v.  State  (Ida.),  911. 

right  to  present.    Davis,  v.  State  (Ida.),  911. 

Divorce — ^necessity  for  undertaking  on  appeal  by  state.    Smythe  v.  Smjrthe  (Ore.),  1094. 

right  of  district  attorney  to  appeal.    Smythe  v.  Smythe  (Ore.),  1094. 

right  of  state  to  appeal  in  divorce  case.    Smythe  v.  Smythe  (Ore.),  1094.      Annotated 

when  state  not  party  to  action.    Smythe  v.  Smythe  (Ore.),  1094.  , 

Negligence — liability  of  state  for  negligence  of  servant.    Davis  v.  State  (Ida.),  911. 

STATIONS. 

See  Railroads. 

STATUTE  OF  LIMITATIONS. 
See  LimitatioB  of  Aetione. 

STATUTES. 

Amendment— construction  with  reference  to  pre-existing  law.     American  Woodenware  Mfg. 

Co.  V.  Schorling  (Ohio),  818. 
Construction — construction  in  favor  of  validity.     Pitman  v.  Drabelle   (Mo.),  601. 

statutes  in  pari  materia.    Keith  v.  Lockhart  (N.  C)ar.)i  916. 

• words  of  description — to  what  date  referable.    Carr  v.  Washington,  etc.  Ry.   (D    C). 

818.  Annotated 

Curative  act — effect.    People  v.  Van  Xiiys  Lighting  District  (Cal. ),  265. 
Enactment — ^impeachment  by  reference  to  legislative  journals.    Ritzman  v.  Campbell   (Ohio), 

248.  "  ^  Annotated 

vote  by  ayes  and  nays — construction  of  constitutional  provision.     State  v    Crowe 

(Ark.),  460. 

Repeal — repeal  of  statute  hj  constitutional  provision.    Wren  v.  Dixon  (Nev),  1064 
Validitv — effect  of  partial  invalidity  of  statute — general  rule.    Keith  v.  Lockhart  (N   Car.), 
916. 

effect  of  partial  invalidity  of  statute — Nebraska  reciprocal  demurrage  act.     Sunder- 
land Bros.  Co.  V.  Missouri  Pacific  R.  Co.   (Neb.),  1120. 

right  of  ministerial  officer  to  question  validity  of  statute.    People  v.  Pitcher  (Colo.), 

1186.  Annotated 
—  statute  not  declared  void  in  doubtful  case.     State  v..  Stewart    (Mont.),  1101. 

title  and   subject-matter — ^Montana  act   relating  to  osteopathy      State   v.   Hopkihs 

(Mont.),  966. 

title  and  subject-matter — Montana  "war  defense  act."     State  v.  Stewart    (Mont.), 


1101. 

See  also  Ezemptioiie;  Pensions;  Sales;  Tips. 

STEEL  RAILS. 
See  Railroads. 

STOCK  AND  STOCKHOLDERS. 

Improper  sale  of  stock — ^judicial  review  of  transaction.     Glenn  v.  Kittannlng  Brewing  Co 
(Pa.),  769. 

remedies  of  individual  stockholders.    Glenn  v.  Kittanning  Brewing  Co.  (Pa.),  769. 

Issue  of  stock  to  directors — sufficiency  of  evidence  to  show  attempt  to  gain  control  of  cor- 
poration.   Glenn  v.  Kittanning  Brewing  Co.  (Pa.),  769. 

Lien  on  stock  in  favor  of  corporation — effect  of  by-law.     Jewell  v.  Nuhn    (Iowa),  356. 

Annotated 

Purchase  of  stock  by  directors — ^validity  of  purchase  as  affected  by  fiduciary  relation  to 
stockholders.    Glenn  v.  Kittanning  Brewing  Co.  (Pa.),  769. 

Sale  of   stock — agreement  by  seller  to   repurchase   on   demand — construction.     Paulson    v. 
Weeks  (Ore.),  741.  Annotated 

agreement  by  seller  to  repurchase  on  demand — ^validity.    Paulson  v.  Weeks   (Ore.), 

741^  Annotated 
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BTOEINO  OF  OASOIJlfB. 
See  Fire  Insnranoe* 

STREETS  AND  HIGHWAYS. 

Improvement — sprinkling  atreets  as  '' improvement"  supporting  special  aq/raasnent.  Roswell 
V.  Bateman  (N.  Mez.),  426. 

Lavatory— construction  of  public  lavatory  in  atreetp — injury  to  land  within  law  of  ^nincnt 
domain.    Toronto  v.  J.  F.  Brown  Co.   (Can.),  888.  Annotated 

Kailroad  crossing — extent  of  highway  which  railroad  is  bound  to  maintain  in  safe  con- 
dition.   Chicago,  etc.  R.  Co.  v.  Redding  (Ark.),  183.  Atmotated 

Sidewalks — street  as  including  sidewalk.    Chicago,  etc.  R.  Co.  v.  Redding  (Ark.),  183. 


See  Labor  Combinatioiia. 

SUBMISSION  TO  ARBITBATIOIT. 
See  Arbitratioii  and  Award* 

SUCCESSIVE  BONBS. 
See  SiLretyaliip. 

BUPPIiEMENTING  RECORD. 

See  Appeal  and  Error. 

SUPPORT  AND  MAINTENANCE. 
See  Parent  and  Child, 

SURETYSHIP. 

Action  on  bond — right  to  show  conditional  signing  under  plea  of  non  est  factam.    Raleigh 

County  Court  v.  Cottle  (W.  Va.),  610. 
Liability  of  surety — failure  to  procure  additional  surety  as  agreed— effect  on  liability  of 

surety.    Raleigh  County  Court  v.  Cottle   (W.  Va.),  610  Annotated 

successive   official   bonds — ^liability   of   sureties.     Raleigh    County   Ckmrt   v.    Cottle 

(W.  Va.),  610. 

SURVIVORSHIP. 

Will  creating  presumption  as  to  survivorship  in  common   disaster — ^validity  of  provision. 
Matter  of  Fowles  (N.  Y.),  834.  Annotated 

TAXATION. 

Assessment— description  of  property — sufficiency — abbreviations.     Smith  ▼.  Dwight    (Ore.), 
563. 

duty    to   make    assessment — proceedings    to    enforce— defenses.      People    ▼.    Pitcher 

(Colo.),  1186. 

enforcement   of    invalid    assessment — mandamus   as   discretionary   writ.     People   v. 


Pitcher  (Colo.),  1186. 

unequal  assessment— collateral  attack.    People  v.  Pitcher  (Colo.),  1186. 


Assessors — nature  of  duties  of  assessor.    People  v.  Pitcher  (Colo.),  1186. 
Equalization — conclusiveness  of  order  of  state  board.     People  v.  Pitcher  (Colo.),  1186. 

power  of  state  board  to  raise  assessment.    People  v.  Pitcher  (Colo.),  1185. 

proceedings — conclusion  of  equalization.     People  v.  Pitcher   (Colo.),  1186. 

proceedings — due  process  of  law.    People  v.  Pitcher  (Colo.),  1185. 

proceedings — ^necessity  of  hearing.     People  v.  Pitcher   (Colo.),  1185. 

Inheritance  taxes — dower  as  subject  to  tax.    State  v.  Dunn  (N.  Car.),  1086. 

imposition  of  inheritance  tax  as  within  discretion   of  legislature.     State  ▼.   Dunn 

(N.  Car.),  1086. 
Mines  and  minerals — constitutional   provision   for  taxation  of  patented  mines  held  to  be 

self-executing.     Wren  v.  Dixon   (Nev.),  1064. 

construction  of  constitutional  provision  for  taxation  of  patented  mines.     Wren  v. 

Dixon  (Nev.),  1064. 

Railroads— determination  of  state  board  of  oqualization— consideration  by  local   assessors. 
Chicago,  etc.  R.  Co.  ▼.  Box  Butte  County  (Neb.),  1037. 

fences — assessment  locally.    Chicago,  etc.  R.  Co.  v.  Box  Butte  County  (Neb.),  1037. 

property  included  in  taxation  of  railroad.    Chicago,  etc.  R.  Co.  v.  Box  Bntte  County 

(Neb.),  1037. 

steel  rails — assessment  locally.     Chicago,  etc.  R.  Co.  v.  Box  Butte  County   (Neb.), 


1037. 

Special  assessments — covenant  against  incumbrances — special  assessment  as  breacb.     Arm- 
strong V.  Banking  Trust  Co.  (Kan.),  072.  Annotated 
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TAXATION  —  Continued. 

Special  assessments — enforcement  of  assessment— due  process  of  law — ^necessity  of  hearing. 
Roswell  V.  Bateman  (N.  Mex.},  420. 

'*front  foot  rule" — ^validity  of  levy.    Roswell  v.  Bateman  (N.  Mex.),  426.       Annotated 

what  ronstitutes  "improvement" — sprinkling  streets.    Roswell  v.  Bateman  (N.  Mez.), 

426. 

Tax  sales — asnessment  contrary  to  constitution — validity  of  tax  sale.    Wren  v.  Dixon  (Nev.)^ 
10t)4. 

attack  on  tax  title — payment  of  tax  as  condition  precedent.    Smith  v.  Dwight  (Ore. ) , 

563. 

deed — ^necessity  that  deed  be  acknowledged  and  witnessed.    Smith  v.  Dwight  (Ore.), 

563. 

misnomer  of  landowner — names  held  to  be  idem  sonans.    Smith  v.  Dwight  (Ore.),  563. 

Annotated 
Validity  of  tax — ^taxing  one  district  for  benefit  of  another.     Keith  v.  Lockhart   (N.  Car.), 
916. 

TELEGRAPHS  AND  TEI^EPHONES. 

Failure  to  deliver  message — duty  of  sendee  to  minimize  damages.    Pfiester  ▼.  Western  Union 
Tel.  Co.  (111.),  738. 

message  containing  oflFer  of  employment — right  to  recover  damages  for  loss  of  con- 
tract.   Pfiester  v.  Western  Union  Tel.  Co.'(Ill.),  738. 

TENDER. 

Waiver  of  objection  to  tender  of  check.    Moore  v.  Twin  City  Ice,  etc.  Co.  (Waah.)^  640. 
Bee  also  Tiekete  and  Fares. 

TERMINAL  CARRIERS. 
See  Carriers  of  Goods. 

TERMINATION  OF  EXISTENCE. 
See  Relieions  Soeieties. 

TESTAMENTARY   CAPACITT. 
See  Wills. 

TESTAMENTARY  TRUSTEES. 
See  Trnsts  and  Trasteee. 

THEATERS  AND  AMUSEMENTS. 

Fireworks — authorizing  display — power  of  committee  of  municipal  council.    Sroka  r.  Halliday 
(R.  I.),  081. 

injury  to  spectator  at  display — actionable  negligence.     Sroka  v.  Halliday    (R.  I.), 

Ml. 

negligence  in  display — liability  of  members  of  committee  of  municipal  council.    Sroka 

V.  Halliday  (R.  I.),  961. 

See  aleo  Bnildinse. 


TICKETS  AND  FARES. 

Carriers  of  passengers — rule  requiring  deposit  of  fare  in  box — ^validity.     Virginia  R.  etc. 

Co.  r.  OFlaherty  (Va.),  471.  Annotated 
what  is  reasonable  sum  which  passenger  may  tender  in  payment  of  fare.    Jones  v. 

Louisville,  etc.  R.  Co.  (Miss.),  180.  Annotated 

TIME  OF  ENTERING  EMPLOYMENT. 

See  Master  and  Servant. 


Construction  of  anti-tipping  act.    State  v.  Anj^elo  (Miss.),  237.  Annotated 

TITLE. 
See  Bxeentors  and  Adndnistrators;  Qno  Warranto;  Sales;  Vendor  and  Pnrekaser. 

TORTFEASORS. 
See  Release  and  Discharge. 

TORTS. 
See  Danias«1  Eleetlon  of  Remedies;  Nesligenee;  Release  and  Discharge. 
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TRADE  CUSTOMS. 

See  Parol  Evideiice. 

TRADE  UNIONS. 
See  I«abor  Con&binatioBS. 

TRADING  STAMPS. 

Statutory  regulation  of  trading  etamps — ^validity  of  prohibitory  statute.     Trading  Stamp 
Cases  (Wis.),  707. 

TRANSACTIONS  WITH  DECEDENT. 

See  Witnesses. 

TRANSPORTATION. 
See  Carriers  of  Goods;  Intoxfeatlns  Liquors. 

TRAVELED. 
See  Public  Officers. 

TRIAL. 

Comment  by  court — statement  by  court  held  not  to  be  prejudicial.    State  ▼.  Wellman  (Kan.)» 

1006. 
Findings — ^necessity  of  exceptions.    Davis  v.  Dunn  (Vt.),  994. 
Objections— duty  to  make  specific  objection.     Emery  v.  Bennett  (Kan.),  437. 
Order  for  trial  in  criminal  case — ^necessity.    State  v.  Heyer  (K.  J.),  284. 

See  also  Venue  |  Verdict  i  Witnesses. 

TRUST. 
See  Monopolies. 

TRUSTS  AND  TRUSTEES. 

Accounting  by  trustee — necessity  of  accounting.     Hooker  v.  Goodwin   (Conn.),  1169. 


right  to  object  to  account.    Hooker  v.  Goodwin   (Conn.),  1159. 


Limitation  of  actions — running  of  statute  against  trustee — effect  as  barjring  action  by  cestui 

que  trust.    Wren  v.  Dixon  (Nev.),  1064. 
when  executor  becomes  trustee  within  purview  of  statute  of  limitations.     Wren  ▼. 

Dixon  (Nev.),  1064. 
Modification  of  trust — power  of  court.     Stephens  y.  OoUison  (111.),  559. 
Resulting  trusts — concealment  of  existence  of  codicil  to  will  as  creating  resulting  trust  in 

favor  of  beneficiary.    Davis  v.  Seavey  (Wash.),  314. 
Spendthrift  trusts — effect  on  spendthrift  trust  of  bankruptcy  of  beneficiary.    Eaton  v.  Boston 

Safe  Deposit,  etc.  Co.  (U.  S.),  90.  Annotated 

Testamentary  trustee — renunciation  of  right  to  appointment  as  testamentary  trustee — what 

constitutes.    State  v.  Holtcamp  (Mo.),  454.  AwiotateA 

See  also  Cemeteries. 

TTPHpID   FEVER. 
See  Waterworks  and  Water  Compaatef* 

■ 

UNCERTAINTY. 
See  Speeifle  Performanoe* 

UNDERTAKING. 
See  Appeal  and  Error* 

UNDUE  INFLUENCE. 
See  Wills. 

UNIFORM  SALES  ACT. 
See  Sales. 

UNIONS. 
See  Labor  Combinations. 

USAGES  AND  CUSTOMS. 
See  Parol  Evidence. 
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VACATION  OF  DECREE. 
See  Ezeeutors  and  Admlntitratorg* 

VARIANCE. 

Mechanics'  liens — ^variance  between  claim  and  proof — statement  of  value  as  including  proiitc 
Sweet  V.  Fresno  Hotel  Co.   (Cal.),  346. 

variance  between  statement  and  attached  contract.    Sweet  v.  Fresno  Hotel  Co.  (Cal.), 

346.      ' 

VENDOR  AND  PURCHASER. 

Construction  of  contract  of  sale — agreement  to  give  warranty  deed.     Cross  v.  Buskirk-Rut- 
ledge  Lumber  Co.  (Tenn.),  983. 

meaning  of  "about"  as  applied  to  quantity  of  land.    Jeffreys  v.  Weekly  (Ore.),  690. 

Annotated 

what  constitutes  conveyance  of  good  title — title  depending  on  parol.    Cross  v.  Buskirk- 

Kutledge  Lumber  Co.  (Tenn.),  983. 

Fraud — misrepresentations    by    seller    of    land — materiality    of    representations — what    con- 
stitutes substantial  discrepancy  as  acreage.    Jeffreys  v.  Weekly  (Ore.),  690. 

misrepresentations    by    seller   of    land — necessity   of    scienter.     Jeffreys   v.    Weekly 

(Ore.),  690. 

misrepresentations  by  seller  of  land — waiver  of  right  to  rescind  contract  by  remain- 


ing in  possession.    Jeffreys  v.  Weekly   (Ore.),  690. 
Options— contract  to  oonvey  construed  as  mere  option.     Fields  v.   Vizard   Investment  Co. 
(Ky.),  336. 

effect  of  delay  in  acceptance  of  option.    Fields  v.  Vizard  Investment  Co.  (Ky.),  336, 

right  to  enforce  option  contract.     Fields  v.  Vizard  Investment  Co.   (Ky. ),  336. 

Specific  performance — contract  for  exchange  of  land — right  to  specific  performance.     Mundy 

V.  Irwin  (N.  Mex.),  713.  Annotated 

right  of  vendor  to  compel — ^title  not  good  of  record.    Cross  v.  Buskirk-Rutledge  Lum- 
ber Co.  (Tenn.),  983. 

slight  deficiency  in  acreage — effect  on  right  to  specific  performance.    Mundy  ▼.  Irwin 

(N.  Mez.),  713. 

uncertainty  of  contract — cure  by  part  performance.    Mundy  y.  Irwin  (N.  Mex.),  713^ 


VENUE. 
Venue  of  action  for  libel.    Morse  v.  Modern  Woodmen  ( Wis. ) ,  480. 

VERDICT. 

Construction  of  verdict — general  and  special  verdict — items  of  damage  allowed.    Keithley  v. 
Hettinger  (Minn.),  376. 

verdict  in  criminal  case  to  be  construed  liberally.     Peoplo  v.  Brown   (111.),  772. 

Direction  of  verdict — effect  of  request  by  both  parties.     Modern  Woodmen  v.  Berry  (Neb.), 

302. 
£xcessivene8s — assault — ^what  is  excessive  verdict.  ,  Patterson  v.  Blatti   (Minn.),  63. 

duty  of  appellate  court  to  permit  remittitur.     Wilson  v.  Freeman   (Tex.),  1203. 

libel — what  is  excessive  verdict.    Morse  v.  Modern  Woodmen  (Wis.),  480. 

reversal  for  excessiveness  of  verdict.     Morse  v.  Modern  Woodmen    (Wis.),  480. 

General  verdict — criminal  case— effect  as  conviction  on  each  count.     People  v.  Brown  (III.), 

772. 

criminal  case — sufficiency  as  to  all  counts.    People  v.  Brown  (111.),  772. 

Intoxicating  liquors — prosecution  for  unlawful  sale — reception  of  verdict  in  absence  of  ac- 
cused.   People  V.  Brown  (111.),  772. 

Bee  also  JTnry* 

VERIFICATION. 
See  Pleadins. 

VESTED  REMAINDERS. 
See  Remainders  and  ReTersiom. 

VILLAGES. 

Meaning  of  ^village.**    People  v.  Van  Nuys  Lighting  District  (Cal.),  250.  Afmotat&l 

WAGES. 

Action  for  wages — misconduct  of  servant  as  defense.    Neely  v.  Wilmore  (Ark.),  77. 

miaconduct  of  servant  as  set-off.    Neely  v.  Wilmore  (Ark.),  77.  Awnoiated 

Women — ^validity  of  statute  fixing  minimum  wage  rate.    State  v.  Crowe  (Ark.),  460. 

Annotated 
See  also  Meehaiiies*  Liens  |  Tips. 
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WAIVER. 

See  Appeal  and  Error;  Beneficial  Associations;  Checks;  Election  of  Remedies; 
Life  Insnrance;  Nantes;  Pleading  I  Rescission,  Cancellation  and  Reformation  i 
Witnesses. 

WAR. 

Alien  enemies — dissolution  of  partnership  by  war — liability  of  partner  continuing  business. 

Hugh  Stevenson  &  Song  v.  Aktiengesellschaft  (Eng.),  675. 
Compulsory  military  service.     Franke  v.  Murray   (U.  S.)>  98.  Annotated 

Contracts — effect  of  war  on  contract — construction  of  provision  for  euspension  on  outbreak 

of  war.     Ertel  Bieber  A  Co.  v.  Rio  Tinto  Co.   (Eng.),  683. 
Receiving  government  property  from  soldier — criminal  liability.     Pallfln  t.  Garlton   (Eng.), 

1201. 
State  "war  defense  act" — validity.    State  v.  Stewart  (Mont.),  1101. 

WARRANTY. 

See  Insnrance. 

WARRANTY  DEED. 
See  Vendor  and  Purchaser. 

WASTE. 

Changing  character  of  land  by  raising  level  as  waste.  Moore  y.  Twin  City  Ice,  etc.  Go. 
(Wash.),  640.  Annotated 

WATERWORKS  AND  WATER  COMPANIES. 

Injury  to  consumer — liability  for  furnishing  impure  water — ^typhoid  contracted  by  consumer. 
Hamilton  v.  Madison  Water  Co.  (Me.),  863. 

WAYBIIXS. 

See  Intoxicating  Uqnors. 

» 

WEIGHTS  AND  MEASURES. 

Validity  of  statute  prescribing  standard  of  weights  and  measurefl.  WilliamB  ▼.  Sandlea 
(Ohio),  164.  Annotated 

WII^UL  INJURY. 
See  Railroads. 

WILFUI<NE8S. 
See  Intoxicating  Itiqnors* 

WIIXS. 

Construction — appointment  of  executor — ^intent  of  testator  as  goreming.  State  t.  Holt- 
camp   (Mo.),  464. 

■  ■■"  ■      meaning  of  term  "necessary"  as  used  in  will.    Hooker  ▼.  (Goodwin  (Conn.),  1169. 

Annotated 

Descent  and  distribution — right  to  dispose  of  property  by  will.  State  v.  Dunn  (N.  Car.),  10S6. 

Estates  created-^«reation  of  life  estate — effect  of  power  to  executors  to  aeU.  Cross  v.  Bus- 
kirk-Rutledge  Lrumber  Co.  (Tenn.),  983. 

executory  devises  not  favored.    Pearson  v.  Easter  ling'  (S.  Car.),  980. 

gift  of  use  of  all  property  for  life  as  creating  life  estate.     Cross  v.  Buskirk-Kut- 

ledge  Lumber  Co.  (Tenn.),  983. 

gift  over  to  "heirs"  as  creating  vested  remainder.     Pearson  v.  Esterling   (S.  Car.), 


980. 

Persons  entitled  to  take— member  of  class  dying  before  making  of  will.    Eehl  v.  Taylor  (111.), 
948.  Annotated 

Probate  and   contest — unsuccessful   attempt  by   executor  to   probate  will — aright  to   costs. 
Kelly  v.  Kennedy  (Minn.),  164.  Annotated 

Testamentary  capacity — admissibility  of  evidence  as  to  habits  of  testator  at  other  times. 
In  re  Haslick's  Will  (Mich.),  466 

delusions  as  to  relatives  as  affecting  testamentary  capacity.     In  re  Haslldc's  Es- 
tate (Mich.).  466. 

sufficiency  of  evidence  of  testamentary  capacity.     In  re  Haslick's  Estate    (Mich.), 


466. 
Undue  influence — sufficiency  of  evidence  to  warrant  submission  of  question  to  jurv.     In  re 

Ha8lick*8  Estate  (Mich.),  466. 
Validity  of  provisions — survivorship  in  common  disaster — ^validity  of  provision  in  will  create 

ing  presumption.    Matter  of  Fowles  (N.  Y.),  834.  Annotated 

See  also  Tmsts  and  Trustees. 
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WIRES. 

■•e  Electrleit7.  ^' 

WITNESSES. 

Examination  of  witness— criminal  trial* — permitting  leading  questions  as  resting  in  court's 
diBcretion.    People  v.  Brown  (111.)  772. 

Transaction  with  decedent — cross-examination  of  witness  as  waiver  of  right  to  exclude  testi- 
mony. Stair  V.  McNulty  (Minn.)  201.  Aifmoiaitd 
See  also  Deeds. 

WOMEK. 
See  Labor  Laws* 

WORDS  AND  PHRASES. 

"About" — ^meaning  of  term  as  applied  to  quantity  of  land.    Jeffreys  y.  Weekly  (Ore.),  69jO. 

Annotated 

"Consortium" — meaning  of  term.     Smith  v.   Nicholas  Building  Co.    (Ohio),  206. 

"Continuing  offense*' — meaning  of  term.     Reynolds  v.  State   (Ariz.),  879. 

"Improvement" — sprinkling  streets  as  "improvement''  supporting  special  assessment.  Ros- 
well  V.  Bateman  (N.  Mex.),  426. 

"Judge"  as  including  justice  of  the  peace.    Webster  v.  Boyer  (Ore.),  088.  Annotated 

''Leg" — meaning  of  term.     Butler  v.  Eminent  Household   (Miss.),  1137. 

"Liquor  saloon— meaning  of  term.    Gibbs  v.  Arras  Bros.  (N.  Y.),  1141. 

"Manufacturing  establishment" — what  constitutes  "manufacturing  establishment"  within 
statute  regulating  hours  of  labor.     Hotchkiss  v.  District  of  Columbia   (D.  C. ),  683. 

Annotated 

"Mercantile  establishment" — what  constitutes  "mercantile  establishment"  within  statute  regu- 
lating hours  of  labor.     Hotchkiss  v.  District  of  Ck)lunibia   (D.  C),  683. 

"Necessarily  traveled" — meaning  of  term  as  used  with  respect  to  mileage  allowance.  Marshall 
V.  Rokke  (Minn.),  032.    .  Annotated 

"Necessary" — ^meaning  of  "necessary"  as  applied  to  easement.  Miller  v.  Skaggs  (W.  Va. ), 
929.  Annotated 

meaning  of  "necessary"  as  used  in  will.    Hooker  v.  Goodwin  (Conn.),  llfi.9. 

Annotated 
■  meaning  of  "necessary"  in  exemption  statute.     Childers  v   Brown   (Ore.),  170. 

Annotated 

Necessary  expense" — meaning  of  term.     Keith  v.  Lockhart    (N.  Car.),  916.  Awnotated 

Right  of.  way" — meaning  of  right  of  way  as  applied  to  railroad.     Chicago,  etc.  R.  Co.  v. 

Box  Butte  County   (Xeb.),  1037. 

"Roadway" — meaning  of  term  as  applied  to  railroad..  Grand  Trunk  Pac.  R.  Co.  v.  Calgary 

(Can.),  724.  Annotated 

Sea    also    lUesal    Contraots;    Insnranoe;    Remainders    and    ReTersions;    Taz- 

ation. 

WORKMEN'S  COMPENSATION  ACTS. 

Accident  or  injury  within  act — injury  rccoived  in  another  jurisdiction.  Smith  v.  Heine 
%Safety  Boiler  Co.   (N.  Y.),  316. 

what  constitutes  accident  arising  out  of  employment — fall  from  dock  while  return in«r 

tt)  ship.    Charles  R.  Davidson  &  Co.  v.  M'Robb  (Eng.),  670. 

wiiat  constitutes  "loss"  of  foot.    Modra  v.  Little  (N.  Y.),  177. 


« 


Construction  and  operation  of  act — ^neglect  of  statutory  duty  by  employer  as  giving  right 
of  action  notwithstanding  workmen's  compensation  act.  American  Woodenware  Mfg. 
Co.  T.  Schorling  (Ohio),  318.  Annotated 

X-RATS. 
Sea  Photoffrapluk 


INDEX    TO   NOTES 


IN    THIS    VOLUME. 


Meaning  of  "about"  when  used  with  refer- 
ence to  quantity,  693. 


ABSENCE  — 
See  Death. 

ABUTTING  OWNBRS  — 
See  Streets  and  Hishwayi. 

ACCOUNTING  — 
See  Partnerflliip. 

ACCUSED  PERSONS -i 
See  Criminal  Law. 

ACKNOWLEDGMENTS  — 

Necessity  for  acknowledgment  of  lease,  161. 


ACTIONS  — 

See  Money  Had  and  Reeeived;  Par- 
ties to  Actions;  Partnership. 


ADMISSIONS  AND  DECLARATIONS  — 

Propriety  of  cautionary  instruction  rela- 
tive to  consideration  of  verbal  admis- 
sion, 298. 


AGE  — 

Waiver  of  forfeiture  of  benefit  certificate 
for  misrepresentation  as  to  age,  305. 


AGENCY  — 

Personal  liability  of  agent  having  charge 

of  real  property  for  misfeasance,  233. 
See  also  Brohers. 


AGRICULTXTRE  — 

Changing  character  of  land  ajB  waste,  543. 

ALLOWANCES  — 
See  Pnblic  Officers. 

ALMSHOUSES  — 

Liability  of  municipality  for  negligence  in 
respect  to  condition  of  or  performance  of 
services  incident  to  almshouse,  803. 


AMUSEMENTS  — 
See  Bnildings. 

ANTI-TIPPING  ACT  — 
See  Tips. 

APPAREL  — 

See  Wearing  AppaveL 


APPEAL  AND  ERROR  — 

Review  pf  facts  on  appeal  from  decision 
of  intermediate  xappellate  court  reversing 
on  facts,  1205. 

Timeliness  of  objection  to  verification  of 
pleading  made  in  appellate  court,  448. 

ARABLE  LANDS  — 

Changing   arable    land    into   woodland    as 

waste,  543. 
Changing    meadow    into    arable    land    as 

waste,  543. 
Changing  pasture  into  arable  land  ^is  waste, 

543. 

ARBITRATION  AND  AWARD  -* 

Meaning  of  '"about"  in  award  ^\hen  used 
with  reference  to  quantity,  706. 

ARMT  AND  NAVT  — 

Compulsory  military  service,  100. 

ASSEMBLAGE  OF  HOUSES  — 

See  Houses. 

ASSIGNMENTS  — 

Assignment  of  proceeds  of  contract  by 
building  contractor,  subcontractor  or  ma- 
terialman, 609. 

Giving  of  chattel  mortgage  as  assignment 
or  change  of  interest  of  insured  within 
prohibition  in  fire  insurance  policy,  862. 

ASSIGNMENTS     FOR     BENEFIT     OF 
CREDITORS  — 

What  is  "necessary  expense**  in  adminis- 
tering estate  under  assignment  for  bene- 
fit of  creditors,  921. 

ASSUMPSIT  — 

See  Money  Had  and  Reoeived. 

AUTOMATIC  BELLS' 
See  Railroads. 

AUTOMOBILES  — 

Effect  on  rights  and  liabilities  of  owner 
or  driver  of  automobile  of  failure  to  com- 
ply with  statutory  regulations  as  to  reg- 
istration, license,  displaving  number,  etc., 
847. 


AWARD  — 

See  Arbitration  and  Award. 
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BAIL  — 

Deposit  of  money  in  lieu  of  bail  in  criminal 
cases,  536. 

BANKRUPTCY  — 

Effect  on  spendthrift  trust  of  bankruptcy  of 
beneficiary,  91. 

What  is  "necessary  expense"  in  administer- 
ing estate  in  bankruptcy,  022. 

BASTARDY  — 

Judgment  or  settlement  in  bastardy  pro- 
ceeding as  barring  right  of  action  for 
damages  for  seduction,  669. 

BELLS  — 

See  Railroads. 

BENEFICIAL  ASSOCIATIONS  — 

-  Construction  of  representation  that  person 
applying  for  reinstatement  of  insurance 
is  "in  good  health,"  1005. 
Waiver  of,  or  estoppel  to  deny,  forfeiture 
of  benefit  certificate  for  violation  of  con- 
tract of  insurance  other  than  failure  to 
pay  assessments  or  dues,  305. 

BENEFICIARIES  — 

See  Tirnsts  and  Trustees. 

BENEFIT  OF  COUNSEL  — 
*  See  Criminal  Law* 

BEQUESTS  — 

See  Wills. 

BOARD    OF    EXCISE    COMMISSION- 


See  Ezcsise  Con&aiissioners. 

BOARD  OF  SUPERVISORS  — 

See  Supervisors. 

"BOHEMIAN  OATS"  CONTRACTS  — 
See  Illegal  Coatraets, 

BONA  FIDE  PURCHASERS  — 

See  "Rescission,  Caaoellation  and 
Reforntation. 

BONDS  — 

See  Bnildins  Contracts;  Suretyship* 

BOROUGHS  — 

''Village"  as  synonymous  with  borough,  266. 

BROKERS  — 

Revocation  of  authority  of  real  estate  bro- 
ker, 339. 

BRUSH  LOTS  — 

Changing  pasture  into  brush  lot  as  wastes 
543. 

BUILDING  CONTRACTS  — 

Assignment  of  proceeds  of  oontraet  by 
building  contractor,  subcontractor  or  ma- 
terialman, 609. 

Loan  of  money  to  contractor  as  giving 
right  to  mechanic's  lien  or  to  recovery 
on  contractor's  bond,  350. 


BUILDING  UkNDS  — 

Changing  meadow  into  boilding  land  aa 
waste,  543. 

BUILDINGS  — 

Liability  of  municipality  for  unsafe  condi- 
tion of  building  maintained  for  public 
use  or  amusement,  116. 


See  Dead  Bodies* 

BUSINESS  — 

Validity  of  statute  or  ordinance  requiring 
place  of  business  (other  than  liquor  sa- 
loon) to  olose  at  certain  hour,  200. 

BY-LAWS  — 

See  Corporations. 

CARRIERS  OF  GOODS  — 

Construction  of  uniform  sales  act  with 
respect  to  effect  of  delivery  of  goods  to 
carrier,  400. 

Stoppage  in  transitu  under  uniform  sales 
act,  411. 

Unusual  and  excessive  amount  of  freight 
to  be  handled  as  excusing  delay  in  trans- 
portation by  carrier,  143. 

CARRIERS  OF  PASSENGERS  — 

Validity  of  rule  of  carrier  requiring  pas- 
senger  to  pay  fare  into  box,  register,  or 
the  like,  473. 

What  is  reasonable  sum  which  passenger 
may  tender  in  payment  of  fare,  182. 

CAUTIONARY  INSTRUCTIONS  — 
See  Instmetlons. 

CEBIETERIES  — 
See  Dead  Bodies* 

CERTIFICATES  — 

See  Beneficial  AssooiatloBa* 

CiSANGE  OF  INTEREST  — 
See  Fire  Iiisnranee* 

CHANGE  OF  OFFICERS  — 
See  Corporations. 


See  Corporations!  Mnnielpal  Oorpo-^ 
rations. 

CHATTEL  MORTGAGES  — 

Giving  of  chattel  mortgage  as  assignment 
or  chance  of  interest  of  insured  within 
prohibition  in  fire  insuranoe  policy,  862.. 

CLASS  — 
See  WiUs. 

CLOSING  HOURS  — 
See  Bnsiness. 


COMBINATIONS  — 
See  Labor  Con&binati< 


COMMON  DISASTER — 
See  Snrrivorsliip. 


UIDSX  TO  MOTES. 
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OOMPEN  S  ATIOK  — 
See  Emineiit  Bomala* 

OOMPBOMISE   AND   SETTLEMENT  — 

Judgment  or  settleinont  in  bastardy  pro- 
ceeding as  barring  right  of  action  for 
damages  for  seductiun,   669. 

OOMPULSORT      MUJTABT      SERV- 
ICE— 
See  Army  and  Navy. 

CONCEAUtf ENT  OF  FACTS  — 

See  Ezecatora  and  Administrators. 

CONDITIONAIi  SALES  — 

Conditional  sale  as  within  purview  of  uni- 
form sales  act>  408. 

Right  of  recovery  for  property  sold  and  de- 
livered conditionally  when  property  is 
destroyed  without  fault  of  purchaser  be- 
fore price  falls  due,  381. 

CONDITIONAL  SIGNING  — 
See  Snretysliip. 

CONDITIONS  — 
See  Fire  Insurance. 

CONGESTION  OF  TRAFFIC  — 
See  Carriers  oi  Goods. 

CONSCRIPTION  — 

See  Army  and  Navy. 

» 

CONSORTIUM  — 

See  Hnsband  and  Wife. 

CONSTITUTIONAL  LAW  — 

Army  and  navy:  compulsory  military  serv- 
ice, 100. 

Business:  validity  of  statute  or  ordinance 
requiring  place  of  business  (other  than 
liquor  saloon)  to  close  at  certain  hour, 
200. 

Divorce:  validity  and  construction  of  stat- 
ute requiring  service  of  notice  on  public 
official  in  divorce  suit,  1098. 

Initiative  and  referendum:  constitutional- 
ity of  initiative  and  referendum  provi- 
sions either  in  state  constitutions  or  mu- 
nicipal charters,  604. 

Intoxicating  liquors :  validity  of  statute 
making  possession  of  federal  license  pri- 
ma facie  evidence  of  violation  of  liquor 
law,  775. 

Labor:  validity  of  statute  fixing  minimum 
wage  rate  for  private  employment,  465. 

Statutes:  impeachment  of  act  of  legisla- 
ture by  reference  to  legislative  journals, 
263. 

— right  of  ministerial  officer  to  question 
validity  of  statute,  1199. 

Stock  and  stockholders:  validity  and  effect 
of  provision  in  charter  statute,  or  by- 
law creating  lien  on  stock  in  favor  of 
corporation,  368. 

Taxation:  validity  of  special  assessment 
levied  by  front  foot  instead  of  according 
to  benefit,  432. 

Tips:  validity  and  construction  of  anti- 
tipping  act,  238. 


CONSTITUTIONAL   LAW  —  Continned. 

Weights  and  measures:  validity  of  legisla- 
tion for  prevention  of  fraud  in  weigltts 
and  measures,  156. 

CONSTRUCTION  — 

See  Divorce;  Fire  Insurance;  Sales; 
Statutes;  Stock  and  Stockholders; 
Tips;  Worknen's  Compensation 
Acts. 

CONSTRUCTIVE  EVICTION  — 
See  Landlord  and  Tenant. 

CONTEST  — 
See  Wills. 

CONTRACTS  ^ 

Assignment  of  proceeds  of  contract  l^ 
building  contractor,  subcontractor  or  ma- 
terialman, 609. 

Loan  of  money  to  contractor  as  giving 
right  to  mechanic's  lien  or  to  recovery  on 
contrat'tor's  bond,  360. 

Meaning  of  "about"  in  contract  when  used 
witli  reference  to  quantity,  693. 

Validity  and  enforceability  of  "endless 
chain"  or  "Bohemian  Oats"  contract,  476. 

Validity  and  construction  of  agreement  by 
seller  of  corporate  stock  to  repurchase  on 
demand,  74  J. 

See  also  Beneficial  Associations;  In- 
surance; I«andlord  and  Tenant; 
Master  and  Servant;  Money  Had 
and  Received;  Sales;  Specific  Per- 
formance. 

CONTRIBUTORY  NEGLIGENCE  — 

Presence  of  electric  bell  or  similar  device 
at  railroad  crosHing  as  cxcnisiiitr  traveler 
from  duty  to  look  and  listen.  388. 

CORONERS  — 

What  is  **neoee8ary  expense"  incurred  by 
coroner,  928. 

CORPORATIONS  — 

Joinder   of   corporation   as   party   in    quo 

warranto  proceeding,  222. 
Proper  parties  defendant  in  quo  warrunto 

proceedings  against  corporation,  228. 
Statutory  liability  of  officer  for  debts  of 

corporation  as  affected  by  change  of  offi- 
cers, 796. 
Validity  and  construction  of  agreement  by 

seller  of  corporate  stock  to  repurchase  on 

demand,  7-14. 
Validity  and  effect  of  provision  in  charter, 

statute,  or  by-law  creating  lien  on  stock 

in  favor  of  corporation.  3G8. 
See  also  Religions  Societies. 

COSTS  — 

See  IXTills. 

COUNSEL  — 

See  Criminal  Xiaw. 

COUNTIES  — 

What  is  "necessary  expense''  in  connection 
with  administration  of  county  aiiairs, 
926. 
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COUNTY  CI.ERKS  — 

What  is  '^necessary  expense'^  incurred  by 
county  clerk,  926.  , 

COURTS  — 
See  Jndgea* 

COVENANTS  — 

Out^tandiiicr  special  aesessment  as  breach 
of  covenant  against  incumbrances,  975. 

Right  of  lessee  to  enforce  covenant  to  pay 
for  improvements  or  repairs  against  suc- 
cessor of  reversion,  1180. 

CRIMINAL  UIW  — 

Army  and  navy:  offenses  against  conscrip- 
tion law,  100. 

Bail:  deposit  of  money  in  lieu  of  bail  in 
criminal  oases,  536. 

Counsel:  right  of  accused  person  to  benefit 
of  counsel  before  pleading,  287. 

Extradition:  right  after  international  ex- 
tradition to  try  prisoner  for  crime  not 
designated  in  requisition,  1030. 

— who  is  fugitive  from  justice  within  pur- 
view of  interstate  extradition  laws,  1011. 

Indictment  and  information:  meaning  of 
"about"  in  indictment  or  information 
wiien  used  witli  reference  to  quant itv, 
706. 

Intoxicating  liquors:  possession  of  federal 
license  as  evidence  of  Tiolation  of  liquor 
law,  776. 

CROPS  — 

Removing  crops  as  waste,  643. 

CROSS-EXAMINATION  — 

See  Witnesses. 

CROSSINGS  — 

See    Railroads;    Streets    and    Hlffh- 


CULTnr  ATION  — 

Failure  to  cultivate  land  as  waste,  543. 

DAMAGES  — 

Humiliation  or  mortification  on  account  of 
disfigurement  as  element  of  damages  re- 
coverable for  personal  injuries,  65, 

Measure  of  damages  for  breach  of  contract 
of  sale  under  uniform  sales  act,  400. 

T>EAD  BODIES  — 

Right  of  property  in  dead  bodies  of  human 
beings,   733. 

DEATH  — 

Facts  which  must  be  shown  in  connection 
with  absence  to  establish  presumption  of 
death,  768. 

Validity  of  provision  in  will  relating  to 
survivorship  in  common  disaster,  842. 

DEATH  BT  WRONGFUL  ACT  — 

Effect  of  recovery  for  death  by  wrongful 
aet  oil  rights  of  postliumous  child  of  de- 
ccusrd,   ood. 


DEBTOR  AND  CREDITOR — 

See  Corporations. 

DECEDENTS'  ESTATES  — 

See  Executors  and  Administrators! 
Witnesses. 

DECREE  OF  DISTRIBUTION  — 
See  Ezeontors  and  Administrators. 

DEEDS  ~ 

Outstanding  special  assessment  as  breach 
of  covenant  against  incumbrances,  975. 

Right  to  reform  description  in  deed  or 
mortgage  as  against  purchaser  without 
notice,  147. 

DEIA.T  IN  TRANSPORTATION— 
See  Carriers  of  Goods. 

DEPOSIT  OF  MONET  — 
See  Bail. 

DEPOTS  — 

See  Railroads. 

DESCRIPTION  — 
See  Deeds. 

DESCRIPTIVE  WORDS  « 
See  Statutes. 

DESTRUCTION  OF  PROPERTY* 

See  Conditional  Sales. 

DISASTER  — 

See  Snrrivorsliip. 

DISCRIMINATION  — 

See  Insurance. 

DISFIGUREMENT  — 
See  Damages. 

DISINTERMENT  — 
See  Dead  Bodies. 

DISPLAYING  NUMBER- 
See  Autontobiles. 

DISSOLUTION  — 

See  Partnership;  Relieious  Societies* 

DISTRIBUTION  OF  ESTATE  — 
See  Executors  and  Administrators. 

DISTRICT  ATTORNEYS  — 

What  is  "necessary  expense"  incurred  by 
district  attorney,  927. 

DIVORCE  — 

Validity  and  construction  of  statute  requir- 
ing service  of  notice  on.  public  ofScial  in 
divorce  suit,  1098. 

DRAINAGE  — 

Digging  drain  in  land  as  waste,  648. 

EASEMENTS  — 

Meaning  of  term  "necessary^'  as  applied  to 
easement,  931. 
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ELECTIOirS  — 

Meaning  of  "about"  in  notice  of  election 
when  Ufled  with  reference  to  quantity, 
706.    • 

SUBGTRIC  BEI^IA  — 
See  Railroads. 

ELECTRICITY  — 

Liability  of  electric  company  maintaining 
wires  in  close  proximity  to  those  of  an- 
other company  for  injury  to  employee  of 
latter  company,  4. 

EMINENT  DOMAIN  — 

Construction  of  public  lavatory  in  street 
as  constituting  nuisance 'or  as  entitling 
abutting  owner  to  compensation,  906. 

What  is  "necessary  expense"  incidental  to 
condemnation  proceeding,  024. 

BMPLOTMENT  — 

See  Master  and  Serrant. 

'^ENDLESS  CHAIN"  CONTRACTS  — 
See  Illegal  Contraets. 

ESTABLISHMENT  — 
See  Labor  Laws. 

ESTOPPEL  — 

See  Beneficial  Assoelations. 

EVICTION  — 

See  Landlord  and  Tenant. 

EVIDENCE  — 

Aflmissibility  of  evidence  of  possession  of 
federal  license  in  prosecution  for  viola- 
tion of  liquor  law,  775. 

Facts  which  must  be  shown  in  conjunction 
with  absence  to  establish  presumption  of 
death,  758. 

Propriety  of  cautionary  instruction  rela- 
tive to  consideration  of  verbal  admission, 
298. 

Validity  of  provision  in  will  creating  pre- 
sumption with  respect  to  survivorship 
in  common  disaster,  842. 

Weight  of  evidence  of  possession  of  federal 
license  in  prosecution  for  violation  of  liq- 
uor law,  775. 

EXCEPTIONS  — 

See  Statutes. 

EXCHANGE  OF  LAND — 

Meaning  of  "about*'  in  contract  to  exchange 
land  when  used  with  reference  to  quan- 
tity, 704. 

Specific  performance  of  contract  to  ex- 
change land,  717. 

EXCISE  COMMISSIONERS  — 

What  is  "necessary  expense*'  incurred  by 
board  of  excise  commissioners,  921. 


EXECUTORS       AND       ADMINISTRA- 
TORS— 

Concealment  of  facts  as  affecting  running 
of  limitations  against  right  to  attack  dis- 
tribution of  decedent's  estate,  316. 

What  constitutes  renunciation  of  trust  by 
executor  or  testamentary  trustee,  459. 

What  is  "necessary  expense"  in  administer- 
ing estate  of  decedent,  923. 

See  also  Wills. 

EXEMPTIONS  — 

Meaning  of  term  "necessai^y''  as  used  in 
exemption  statute,  173. 

EXHAUSTING  LAND  ~ 

Exhausting  land  as  waste,  543. 

EXISTENCE  — 

See  Relieions  Sooieties. 

EXTRADITION  — 

Eight  after  international  extradition  to 
try  prisoner  for  crime  not  designated  in 
requisition,  1030. 

Who  is  fugitive  from  justice  within  pur- 
view of  interstate  extradition  laws,  1011. 

FARES  — 

See  Tickets  and  Fares. 

FARMS  — 

Changing  park  into  farm  as  waste,  543. 

FEDERAL  LICENSE  ~ 
See  IntoscleatisB  Idqiionk 

FIRE  INSURANCE  — 

Giving  of  chattel  mortgage  as  assignnm 
or  change  of  interest  of  insured  within 
prohibition  in  fire  insurance  policy,  862. 

What  constitutes  **keeping,"  "storing," 
"using,"  etc.,  of  prohibited  articles  with- 
in fire  insurance  policy,  294. 

FIRES  — 

Liability  of  licensee  in  possession  of  prop- 
erty for  damage  thereto  by  fire,  378. 

FLOODING  LAND  — 

Flooding  land  as  waste,  543. 

FORFEITURES  — 

See  Beneflolal  Associations. 

FRAUD  — 

Concealment  of  facts  as  affecting  running 
of  limitations  against  right  to  attack  dis- 
tribution of  decedent*8  estate,  316. 

Fraud  as  affecting  running  of  statute  of 
limitations  against  action  between  part- 
ners for  accounting  and  settlement  after 
dissolution,  1117. 

Fraud  of  servant  as  defense  or  set-off  in 
action  for  wages,  79. 

Validity  of  legislation  for  prevention  of 
fraud  in  weights  and  measures,  156. 

See  also  Misrepresentations. 
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FRAUDS,  STATUTE  OF  — 

Construction  of  proviBion  of  uniform  sales 
act  requiring  written  memorandum  of 
contract  of  sale,  412. 

FRONT  FOOT  RUUB* 
See  Taxation. 

FUGITIVE  FROM  JUSTICE  — 

See  Extradition. 

FURNITURE  — 

See  Household  Furniture* 

GARDENS  -. 

('hanging  meadow   into  gardea  m  waste, 

543. 

GOOD  HEALTH  * 

See  Insurance. 

GUARDIANS  — 

What  is  "necessary  expense"  In  adminis- 
tering estate  under  guardianship,  921. 

HABITS  — 

Waiver  of  forfeiture  of  benefit  certificate 
for  misrepresentation  as  to  habitSi  306. 


Waiver  of  forfeiture  of  benefit  certificate 
for  misrepresentation  as  to  health,  306. 

HEATING  PREMISES  — 
See  Landlord  and  Tenant* 

HIGHUTATS  — 

See  Streets  and  Higliwaya. 

HOSPITALS  -. 

Liability  of  municipality  for  negligence  in 
respect  to  condition  of  or  performance  of 
services  incident  to  hospital,  803. 

HOURS  OF  LABOR  — 
See  Labor  Lai^s. 

HOUSEHOLD  FURNITURE  -. 

Meaning  of  ''necessary"  household  furni- 
ture as  used  in  exemption  statute.  174. 

HOUSES  — 

'* Village"  as  meaning  assemblage  of  houses, 
269. 

HUMILIATION  « 
See  Damases. 

HUSBAND  AND  UriFE  — 

Hight  of  wife,  in  absence  of  statute,  to 
maintain  action  for  injury  to  or  loss  of 
consortium,  208. 

IDEM  SONAN8  — 
See  Names. 

ILLEGAL  GONTRAGT8  — 

Validity  of  agreement  by  seller  of  oorpo- 
ate  stock  to  repurchase  on  demand,  744. 

Validity  of  "endless  chain"  or  "Bohemian 
Oats"  contract,  476. 

See  also  Insurance. 


See  Statutes* 

IMPLEMENTS  * 
See  Tools. 

IMPROVEMENTS  — 

Riffht  of  lessee  to  enforce  eovenuit  to  pay 
for  improvements  or  repairs  against  suc- 
cessor of  reversion,  1180. 


INCORPORATED  VILLAGES  — 

"Village"  as  meaning  incorporated  village^ 
262. 

INCUMBRANCES — 
See  Covenants. 

INDICTMENT  — 
See  Criminal  Laiv* 

INFANTS  — 

See  Death  by  Wrongful  Aet. 

INFORMATION  -. 
See  Criminal  Law. 

INITIATIVE  AND  REFERENDUM  — 

Constitutionality  of  initiative  and  referen- 
dum  provisions  either  in  state  constitu- 
tions or  municipal  charters,  604. 

INJURY  TO  LAND  — 
See  Eminent  Domain. 

INSTRUCTIONS  -. 

Propriety  of  cautionary  instruction  rela- 
tive to  consideration  of  verbal  admission, 
298. 

INSURANCE  — 

Agreement  between  insured  and  insurer  dis- 
criminating in  favor  of  former  as  against 
other  policyholders,  504. 

Construction  of  representation  that  person 
applying  for  reinstatement  of  insurance 
is  "in  good  health,"  1005. 

Giving  of  chattel  mortgage  as  assignment 
or  change  of  interest  of  insured  within 
prohibition  in  fire  insurance  policy,  862. 

Waiver  of,  or  estoppel  to  deny,  forfeiture  of 
benefit  certificate  for  violation  of  con- 
tract of  insurance  other  than  failure  to 
pay  assessments  or  dues,  305. 

What  constitutes  "keeping,"  "storing,'* 
"using,"  etc.,  of  prohibited  articles  with- 
in fire  insurance  policy,  204. 

INTERMEDIATE  COURTS  — 
See  Appeal  and  Error. 

INTERNATIONAL  EXTRADITIOH^ 
See  Extradition. 

INTERSTATE  EXTRADITION  — 
See  Extradition. 

INTOXICATING  LIQUORS  — 

Possession  of  federal  license  as  evidence  of 
violation  of  liquor  law,  775. 
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JOINDER  OF  PARTIES  ^ 
See  Parties  to  Actions* 

JOINT  TORTFEASORS  — 
See  Release  and  PiscTiarge* 

JOURNALS  — 
See  Statutes* 

JUDGES  — 

"Judge"  «fl  including  justice  of  the  peacOi 

990. 

JUDGMENTS  — 

Judgment  or  settlement  in  bastardy  pro- 
ceeding as  barring  right  of  action  for 
damages  for  seduction,  069. 

See  also  Eseoutors  and  Admlnlstra* 
tors;  Partnersliip. 


JUSTICES  OF  THE  PEACE  — 

"Judge''  as  including  justice  of  the  peace, 
990. 

KEEPING  PROHIBITED  ARTICIJES  — 
See  Fire  Insurance. 

lABOR  COMBINATIONS  — 

Validity  of  rule  of  labor  union  as  affecting 
third  person,  653. 

liABOR  LAWS  — 

Validity  of  statute  fixing  minimum  wage 
rate  for  private  employment,  465. 

What  constitutes  "manufacturing''  estab- 
lishment within  statute  regulating  hours 
of  labor,  685. 

XJkND  — 

See  Ezolaange  of  Land;  Waste. 

LANDLORD  AND  TENANT  - 

Failure  of  landlord  to  heat  premises  ac- 
cording to  contract  as  constructive  evic- 
tion of  tenant,  394 

Necessity  for  acknowledgment  of  lease,  161. 

Hight  of  lessee  to  enforce  covenant  to  pay 
for  improvements  or  repairs  against  suc- 
cessor of  reversion,  1180. 

Rights  of  landlord  and  tenant  inter  se  un- 
der lease  of  premises  for  saloon  purposes 
where  tenant  is  sulisequently  unable  to 
use  premises  for  that  purpose,  1145. 

XAVATORIES  — 

Construction  of  public  lavatory  in  street  as 
constituting  nuisance  or  as  entitling 
abutting  owner  to  compensation,  906. 


See  Landlord  and  Tenant* 

LEGISLATIVE  JOURNALS  — 
See  Statntes. 

LEVELING  LAND  — 

Changing  level  of  land  as  waste,  543. 

XJCENSE  — 

Liability  of  licensee  in  possession  of  prop- 
erty for  damage  thereto  by  fire,  378. 
Ann.  Cae.  1918D. — 80. 


LICENSES  — 

See  Automobiles  I  Intozieatins  Liq- 
uors. 

LIENS  — 

See  Meohauies'  Liens;  Stock  and 
Stoekholders* 

LIFE  INSURANCE  — 

Construction  of  representation  that  person 
applying  for  reinstatement  of  insurance 
is  "in  good  health,"  1005. 

LIMITATION  OF  ACTIONS  — 

Concealment  of  facts  as  affecting  running 
of  limitations  against  right  to  attack 
distribution  of  decedent's  estate,  316. 

Hunning  of  statute  of  limitations  against 
action  between  partners  for  accounting 
and  settlement  after  dissolution,  1107. 

LOOK  AND  LISTEN  — 
See  Railroads. 

MANUFACTURING  ESTABLISHMENT 

What  constitutes  "manufacturing"  estab- 
lishment within  statute  regulating  hours 
of  labor,  686. 

MANURE  — 

Removing  manure  as  waste,  643. 

MASTER  AND  SERVANT  — 

Neglect  of  statutory  duty  by  employer  as 
permitting  action  by  employee  for  person- 
al injuries  notwithstanding  workmen's 
compensation  act,  334. 

Time  as  essence  of  contract  to  enter  em- 
ployment of  another,  756. 

What  may  be  shown  as  defense  or  set-off 
in  action  for  wages,  79. 

See  also  Eleetrieity;  Labor  Combina- 
tions; Labor  Laws;  Tips. 

MATERIALMEN  — 

See  Buildins  Contraots. 

MEADOUr  LANDS  — 

Changing    meadow    into    arable    land    as 

waste,  643. 
Changing  meadow   into  building   land  as 

waste,  643. 
Changing  meadow  into  garden  as  waste, 

643. 
Changing  meadow  into  orchard  as  waste, 

643. 
Clianging   meadow    into   pasture    land   as 

waste,  643. 
I^iggiiig  drains  or  trenches  in  meadow  as 

waste,  643. 

MECHANICS'  UENS  — 

Loan  of  money  to  contractor  as  giving 
right  to  mechanic's  lien  or  to  recovery  on 
contractor's  bond,  360. 

MEMORANDUM  — 

See  Frauds,  Statute  of« 

MILEAGE  — 

See  Public  Ottoess. 
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MIUTIA  -. 

Compulsory  military  servicf,  100. 

MINIMUM  UrAG£  RATE  « 
See  I«abor  I«aws. 

MINISTERIAL  OFFICERS  — 
See  Public  Officers. 

MISFEASANCE  « 
See  Aceacy. 

MISNOMER  — 
See  TasatioB. 

MISREPRESENTATIONS  — 

Waiver  of  forfeiture  of  benefit  certificate 
for  misrepresentation  in  application,  305. 

MISTAKE  — 

Mistake  as  affecting  running  of  statute  of 
limitations  against  action  between  part- 
ners for  accounting  and  settlement  after 
dissolution,  1107. 

MONEY  HAD  AND  RECEIVED  — 

Right  of  action  for  money  had  and  received 
against  person  procuring  payment  of 
money  with  knowledge  that  it  is  due  to 
another,  245. 

MORTGAGES  — 

Right  to  reform  description  in  deed  or 
mortgage  as  against  purchaser  wi^out 
notice,  147. 

MORTIFICATION  — 
See  Damages. 

MUNICIPAL  CORPORATIONS  — 

Buildings:  liability  of  municipality  for 
unsafe  condition  of  building  maintained 
lor  public  use  or  amusement,  115. 

Business:  validity  of  statute  or  ordinance 
requiring  place  of  business  (other  than 
liquor  saloon)  to  close  at  certain  hour, 
200. 

Hospitals,  etc.:  liability  of  municipality 
for  negligence  in  respect  to  condition  of 
or  performance  of  services  incident  to 
hospitals,  pesthouses,  and  almshouses, 
803. 

Initiative  and  referendum:  constitutionali- 
ty of  initiative  and  referendum  provi- 
sions either  in  state  constitutions  or  mu- 
nicipal charters,  604. 

Lavatories:  construction  of  public  lavatory 
in  street  as  constituting  nuisance  or  as 
entitling  abutting  owner  to  compensa- 
tion, 906. 

"Necessary  expense:"  what  is  "necessary 
expense"  in  connection  with  mimicipid 
administration,  025. 

Streets:  extent  of  highway  crossing  whiok 
railroad  is  under  duty  to  "'"Pli^^ir  in 
safe  condition,  186. 


N  AlIES  — 

Effect  of  misnomer  of  landowner  in  tax 
proceeding,  569. 

<<NECESSARILT  TRAVEI.ED**  — 

Meaning  of  ''necessary  travel"  or  "neces- 
barily  traveled"  as  used  with  respect  to 
mileage  allowance,  934. 

•"NECESSARY"  — 

Meaning  of  term  "necessary"  as  applied  to 

easement,  931. 
Meaning  of  t^rm   "necessary*'  as   used  in 

exemption  statute,  173. 
Meaning  of  term  ''necessary"  as  used  in 

will,  1162. 

"NECESSARY  EXPENSE"  — 

Meaning  of  term  ''necessary  expense,"  921. 

NEGUGENCE  — 

Agency:  personal  liability  of  agent  having 
charge  of  real  propertv  for  misfeasance, 
233. 

Automobiles:  effect  on  rights  and  liabili- 
ties of  owner  or  driver  of  automobile  of 
failure  to  comply  with  statutory  regula- 
tions as  to  registration,  license,  display- 
inff  number,  etc.,  847. 

Garners  of  goods:  unusual  and  excessive 
amount  of  freight  to  be  handled  as  ex- 
cusing delay  in  transportation  by  car- 
rier, 143. 

Dead  bodies:  riglit  to  recover  for  mutila- 
tion of  dead  body,  736. 

Death  by  wrongful  act:  effect  of  recovery 
for  death  by  wrongful  act  on  rights  of 
posthumous  child  of  deceased,  566. 

Electricity:  liability  of  electric  company 
maintaining  wires  in  close  proximity  to 
those  of  another  company  for  injury  to 
employee  of  latter  company,  4. 

Fires:  liability  of  licensee  in  possession  <^ 
property  for  damage  thereto  by  fire,  378. 

Hospitals,  etc.:  liability  of  municipality  for 
negligence  in  respect  to  condition  of  or 
performance  of  services  incident  to  hos- 
pitals, pesthouses,  and  almshouses,  803. 

Husband  and  wife:  right  of  wife,  in  ab- 
sence of  statute,  to  maintain  action  for 
injury  to  or  loss  of  consortium,  208. 

Master  and  servant:  neglect  of  statutory 
duty  by  employer  as  permitting  action  by 
employee  for  personal  injuries  notwith- 
standing workmen's  compensation  act, 
334. 

—negligence  of  servant  as  defense  or  set- 
off in  action  for  wages,  79. 

Public  buildings:  liability  of  municipality 
for  unsafe  condition  of  building  main- 
tained for  public  use  or  amusement,  115. 

Railroads:  extent  of  highway  crossing 
which  railroad  is  under  duty  to  maintain 
in  safe  condition,  186. 

-^presence  of  electric  bell  or  similar  device 
at  railroad  crossing  as  excusing  traveler 
from  duty  to  look  and  listen,  388. 


MUSIC  — 
See  Soliools. 


(NOTICE — 

See  Eleettonsf  Serrioe  of  Proeesa« 
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KOXIOV8  WEEDS  — 

See  Weeds. 

NXJIS  AKCES  — 

Construction  of  public  lavatory  in  street  a8 
constituting  nuisance  or  as  entitling 
abutting  owner  to  compensation,  906. 

OCCUPATION  — 

Waiver  of  forfeiture  of  benefit  certificate 

for   engaging   in   prohibited   occupation, 

310. 
Waiver  of  forfeiture  of  benefit  certificate 

for  misrepresentation  as  to  occupation, 

308. 

OFFICERS  — 

See  Corporations;  Pttbllo  Officers. 

ORCHARDS  — 

Changing  meadow  into  orc)iard  as  waste, 
543. 

PARTIES  TO  ACTIONS  — 

Joinder  of  parties  in  quo  warranto  proceed- 
ings, 214. 

Proper  parties  defendant  in  quo  warranto 
proceedings  against  corporation,  228. 

PARKS  AND  PUBLIC  SQUARES  — 

Changing  park  into  farm  as  waste,  543. 

PARTNERSHIP  — 

Right  to  personal  judgment  against  part- 
ner in  action  against  firm  as  such,  1136. 

Running  of  statute  of  limitations  against 
action  between  partners  for  accounting 
and  settlement  after  dissolution,  1107. 

PASTURE  lANDS  — 

Changing   meadow    into   pasture   land   as 

waste,  543. 
Changing  pasture  into  arable  land  as  waste, 

643. 
Changing  pasture  into  brush  or  wood  lot  as 

w^aste,  543. 
Changing  woodland  into  pasture  as  waste, 

543. 

PERSONAI.  INJURIES  — 
See  Damasks;  Neslisenoe. 

PESTHOUSES  — 

Liability  of  municipality  for  negligence  in 
respect  to  condition  of  or  performance  of 
services  incident  to  pestliouse,  803. 

PLACE  OF  RUSINESS  — 
See  Rnsiness. 

PLEADING  — 

Waiver  of  verification  of  pleading,  440. 

POOR  AND  POOR  I4AWS  — 
See  Superintendent  of  Poor. 

POSTHUMOUS  CHILD  — 
See  Death  hj  Wrongful  Act* 

PRECINCTS  — 

**Village"  as  synonymous  with  precinct,  267. 


PRESUMPTIONS  — 

Facts  which  must  be  shown  in  connection 
with  absence  to  establish  presumption  of 
death,  758. 

Validity  of  provision  in  will  creating  pre- 
sumption with  respect  to  survivorship 
in  common  disaster,  842. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY  « 
Se«  Suretyship* 

PROBATE— 

See  Wills. 

PROCESS  — 

Validity  and  construction  of  statute  re- 
quiring service  of  notice  on  public  official 
in  divorce  suit,  1098. 

PROHIBITED  ARTICLES  — 
See  Fire  Insurance. 

PUBLIC  LAVATORIES  — 
See  Lavatories. 

PUBLIC  OFFICERS  — 

Meaning  of  "necessary  travel"  or  "neces- 
sarily traveled"  as  used  with  respect  to 
mileage  allowance,  934. 

Riglit  of  ministerial  oflicer  to  question 
validity  of  statute.  1190. 

Validity  and  construction  of  statute  re- 
quiring service  of  notice  on  public  official 
in  divorce  suit,  1098. 

PUBLIC  SCHOOLS  — 
See  Schools. 

PURCHASERS    WITHOUT    NOTICE  — 
See  Deeds. 

QUO  WARRANTO— 

Joinder  of  parties  in  quo  warranto  pro- 
ceedings, 214. 

Proper  parties  defendant  in  quo  warranto 
proceedings  against  corporation,  228. 

RAILROADS  — 

Extent  of  highway  crossing  which  railroad 
is  under  duty  to  maintain  in  safe  con- 
dition. 186. 

Meaning  of  ''roadway"  as  applied  to  rail- 
road, 728. 

Presence  of  electric  bell  or  similar  device 
at  railroad  crossing  as  excusing  traveler 
from  duty  to  look  and  listen,  .388. 

Right  to  specific  performance  of  contract 
bv  railroad  to  erect  depot  or  station^ 
1086. 

What  is  included  within  term  "right  of 
way"  as  applied  to  railroad,  1040. 

REAL  ESTATE  BROKERS  — 
See  Brokers. 

REASONABLE  SUM  ^ 
See  Tieketfl  and  Pares. 
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RECEIVERS  — 

What  is   "necessary  expense"   iu   adminis- 
tering estate  under  receivership,  923. 

RECORDING  ACTS  — 

Xeoossity  for  recording  assignment  of  pro- 
ceeds of  building  contract,  618. 

REFERENDUM  — 

See  Initiative  and  Referendnm. 

REFORMATION  — 

See  Rescission,  Cancellation  and  Rof  • 
ormation. 

REGISTRATION  — 
See  Automobiles. 

REINSTATEMENT  — 
See  Insurance. 

RELEASE  AND  DISCHARGE  — 

Effect  of  releape  of  joint  tortfeasor,  279. 

RELIGIOUS  SOCIETIES  — 

Dissolution  or  termination  of  existence  of 
religious  society,  lOiiii. 

RENUNCIATION  — 

See    Executors    and    Administrators; 
Trusts  and  Trustees. 


"ROADUr  AY"  — 

vMeaning  of  "roadway" 
road,  728. 


as  applied  to  rail- 


See  Landlord  and  Tenant. 

REPORTS  — 

Meaning  of  "about"  in  report  when  used 
with  reference  to  quantity,  700. 

REPRESENTATIONS  — 
See  Insurance. 

REPURCHASE  OF  STOCK  — 
See  Stock  and  Stockholders. 

RESCISSION,     CANCELLATION    AND 
REFORMATION  — 

Rescission  of  contract  of  sale  under  uni- 
form sales  act,  400. 

Right  to  reform  description  in  deed  or 
mortgage  as  against  purchaser  without 
notice,  147. 

RES  JUDICATA  — 

Judgment  or  settlement  in  bastardy  pro- 
ceeding as  barring  right  of  action  for 
damages  for  seduction,  669. 

RESOLUTIONS  — 

Cleaning  of  **about"  in  resolution  when 
used  with  reference  to  quantity,  706. 

REVOCATION  OF  AUTHORITY  — 
See  Brokers, 

RIGHT  OF  WAT  — 

What  is  included  in  term  "right  of  way** 
as  applied  to  railroad,  1040. 

RIGHTS  OF  ACCUSED  — 
See  Criminal  Law. 


RULES  — 

See    Carriers    of 
Combinations. 


Passengers;    Labor 


SALES  — 

Conditional  sale  as  within  purview  of  uni- 
form sales  act,  408. 

Construction  of  uniform  sales  act,  400. 

Meaning  of  "about"  in  contract  for  sale  of 
personalty  when  used  with  reference  to 
quantity,  605. 

Meaning  of  "say  about"  in  contract  for 
sale  of  personalty  when  used  with  refer- 
ence to  quantity,  700. 

Right  of  recovery  for  property  sold  and  de- 
livered conditionally  when  property  is 
destroyed  Without  fault  of  purchaser  be- 
fore price  falls  due,  381. 

SALOONS  — 

See  Landlord  and  Tenant. 

"SAY  ABOUT"  — 

Meaning  of  "say  about"  in  contract  for  sale 
of  personalty  when  used  with  reference 
to  quantity,  700. 

SCHOOLS  — 

Teaoliing  of  music  in  public  schools,  163. 

SEDUCTION  — 

Judgment  or  settlement  in  bastardy  pro- 
ceeding as  barring  right  of  action  for 
damages  for  seduction,  669. 

SELECTIVE  DRAFT  ACT  — 
See  Army  and  Navy. 

SERVICE  OF  PROCESS  — 

Validity  and  construction  of  statute  re- 
quiring service  of  notice  on  public  oflScial 
in  divorce  suit,  1008. 

SET-OFF  — 

What  may  be  shown  as  defense  or  set-olT 
in  action  for  wages,  79. 

SETTLEMENT  — 

See  Compromise  and  Settlement; 
Partnership. 


What  is  "necessary  expense"  incurred  by 
sheriff,  928. 

SOCIETIES  AND  CLUBS  — 
See  Religions  Sooieties. 

SPECIAL  ASSESSMENTS  — 
See  Taxation. 

SPECIFIC  PERFORMANGB  — 

Right  to  specific  performance  of  contract 
by  railroad  to  erect  depot  or  station, 
1086. 

Specific  performance  of  contract  to  ex- 
change land,  717. 
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SPENDTHRIFT  TRUSTS  — 
See  Trnftts  and  Trustees. 

STATES  — 

What  is  "neceeaary  expense"  incidental  to 
administration  of  state  affairs,  928. 

STATIONS  -. 
See  Railroads. 

STATUTE  OF  FRAUDS  — 
See  Frauds,  Statute  of. 

STATUTE  OF  UMITATIONS  — 
See  IdndtatloB  of  Aotioas. 

STATUTES  ~ 

Impeachment  of  act  of  legislature  by  refer- 
ence to  legislative  journals,  253. 

Right  of  ministerial  officer  to  question 
validity  of  statute,  1199. 

Words  of  description  or  exception  as  refer- 
ring to  time  of  passage  or  time  of  taking 
effect  of  statute,  825. 

See  also  Corporations;  Sales;  Tips. 

STOCK  AND  STOCKHOLDERS  — 

Validity  and  construction  of  agreement  by 

seller  of  corporate  stock  to  repurchase 

on  demand,  744. 
Validity  and  effect  of  provision  in  charter, 

statute,  or  by-law  creating  lien  on  stock 

in  favor  of  corporation,  368. 

STOPPAGE  IN  TRANSITU  — 

Stoppage  in  transitu  under  uniform  sales 
act»411. 

STORING  PROHIBITED  ARTICLES  — 
See  Fire  Insttraiiee. 

STREETS  AND  HIGHWAYS  — 

Construction  of  public  lavatory  in  street  as 
constituting  nuisance  or  as  entitling 
abutting  owner  to  cohipensation,  906. 

Extent  of  highway  crossing  which  railroad 
is  under  duty  to  maintain  in  safe  condi- 
tion, 186. 

SUBCONTRACTORS  — 
See  Bnildins  Contracts. 

SUICIDE  — 

Waiver  of  forfeiture  of  benefit  certificate 
for  violation  of  suicide  clause,  312. 

SUPERINTENDENT  OF  POOR  — 

What  is  "necessary  expense"  incurred  by 
superintendent  of  poor,  928. 

SUPERVISORS  — 

What  is  "necessary  expense"  incurred  by 
board  of  supervisors,  026. 

SURETYSHIP  — 

Liability  of  surety  signing  bond  on  condi- 
tion that  another  surety  be  secured,  512. 

Priority  as  between  assignee  of  proceeds  of 
building  contract  and  surety  of  contrao< 
tor,  640. 


SURROGATES  — 

Wliat  is  "necessary  expense"  incurred  by 
surrogate,  921. 

SURVIVORSHIP  — 

Validity  of  provision  in  will  relating  to 
survivorship  in  common  disaster,  842. 

TAXATION  — 

Effect  of  misnomer  of  landowner  in  tax  pro- 
ceeding, 569. 

Outstanding  special  assessment  as  breach 
of  covenant  against  incumbrances,   075. 

Validity  of  special  assessment  levied  by 
front  foot  instead  of  according  to  bene- 
fit, 432. 

TENDER  — 

See  Tickets  and  Fares. 

TERMINATION  OF  EXISTENCE  — 
See  Relisions  Societies. 

TESTAMENTARY  TRUSTEES  — 
See  Trusts  and  Trustees. 

THEATERS  AND  AMUSEMENTS  — 
See  Bnildinss. 

TICKETS  AND  FARES  — 

Validity  of  rule  of  carrier  requiring  pas- 
senger to  pay  fare  into  box,  register,  or 
the  like,  473. 

What  is  reasonable  sum  which  passenger 
may  tender  in  payment  of  fare,  182. 

TIME  OF  ENTERING  EMPLOYMENT 
See  Master  and  Servant. 

TIPS  — 

Validity  and  construction  of  anti-tipping 
act,  238. 

Toors  — 

Meaning  of  "necessary"  tools  or  implements- 
as  used  in  exemption  statute,  176. 

TORTFEASORS  — 

See  Release  and  DiseluMPge. 

TOWNS  — 

''Village"  as  synonymous  with  town,  264. 

TRADE  UNIONS  — 

See  Labor  Combinations. 

TRANSACTIONS  WITH  DECEDENT  — 
See  Witnesses. 

TRANSPORTATION  — 
See  Carriers  of  Goods* 

TRAVEL  — 

See  Pnblie  Officers. 

TRUSTS  AND  TRUSTEES  — 

Effect  on  spendthrift  trust  of  bankruptcy  of 

beneficiary,  91. 
"What  constitutes  renunciation  of  trust  by 

executor  or  testamentary  trustee,  459. 
What  is  "necessary  expense"  in  admin  is* 

tering  trust  estate,  924. 
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TURF  — 

Removing  turf  as  waste.  543. 

UNIFORM  SALES  ACT  — 
See  Sales. 


UNIONS  — 

See  IjAhoT  Combinatioiui. 

UNITED  STATES  — 

Validity  of  assignment  of  proceeds  of  build- 
ing contract  with  United  States,  614. 

USING  PROHIBITED  ARTICLES  — 
See  Fire  Insiiranoe. 

VENDOR  AND  PURCHASER  — 

Cleaning  of  "about"  in  contract  for  sale  of 
realty  when  used  with  reference  to  quan- 
tity, "701. 

Specific  performance  of  contract  to  ex- 
change land.  717. 

VENDORS'  LIENS  — 

Loss  of  vendor's  lieu  under  uniform  sales 
Act,  412. 

VERDICT  — 

Meaning  of  "about**  in  verdict  when  used 
with  reference  to  quantity,  706. 

VERIFICATION  — 
See  Pleadias. 

VILLAGES  — 

Cleaning  of  "village,"  258. 

IVAGES  — 

Validity  of  statute  fixing  minimum  wage 
rate  for  private  employment,  465. 

What  may  be  shown  as  defense  or  set-off 
in  action  for  wages,  79. 

See  also  Tips. 

IVAIVER  — 

See  Beneftolal  AsiooiatioMB;  Plead- 
ing; Witnessei. 

IVAR  — 

See  Army  and  Navy. 

IV  ARRANTT  — 

Warranty  of  title  or  quality  under  uni- 
form Hales  act,  400. 
See  also  Insurance. 

IVASTE  — 

Changing  character  of  land  as  waste,  543. 

IVAYS  — 

Opening  way  through  land  as  waste,  543. 


WEARING  APPAREL  — 

Meaning  of  "necessary"  wearing  apparel 
used  in  exemption  statute,  176. 


IVEEDS  — 

Permitting   growth    of   noxious    weeds 
waste,  543. 


WEIGHTS  AND  MEASURES  — 

Validity  of  legislation  for  prevention  of 
fraud  in  weights  and  measures,  150. 

WILLS  — 

Bequest  to  class  as  including  persons  dead 

before  making  of  will.  953. 
Meaning  of  term   "necessary"  as  used  in 

will,  1162. 
Right  of  person  named  -as  executor  in  will 

to  recover  from  estate  money  expended  in 

unsuccessful  attempt  to  sustain  will,  166. 
Validity  of   provision   in   will   relating  to 

survivorship  in  common  disaster,  842. 
See  also  Trasts  and  Trustees. 

W^IRES  — 

See  Efleetrioity. 

WITNESSES  — 

Cross-examination  of  witness  as  waiver  of 
right  to  exclude  testimony  relating  to 
transaction  with  decedent,  202. 

WOODLANDS  — 

Changing   arable   land    into    woodland   as 

waste,  543. 
Changing  pasture  into  woodland  as  waste, 

343. 
Changing  woodland  into  pasture  as  waste, 

.>43. 

WORDS  AND  PHRASES  — 

"About:"  meaning  of  "about"  when  used 
with  reference  to  quantity,  693. 

"Judge"  as  including  justice  of  the  peace, 
990. 

"Manuuf acturing :  *'  what  constitutes  "man- 
ufacturing" establishment  within  statute 
regulating  hours  of  labor,  685, 

"Necessarily  traveled:"  meaning  of  "neces- 
sary travel"  or  "necessarily  traveled"  as 
used  with  respect  to  mileage  allowance, 
934. 

"Necessary:"  meaning  of  term  "necessary" 
as  applied  to  easement,  931. 

— ^meaning  of  term  "necessary"  as  used  in 
exemption  statute,  173. 

—meaning  of  term  "necessary"  as  used  in 
will,  1162. 

"Necessary  expense:"  meaning  of  term 
"necessary  expense,"  921. 

"Right  of  way:"  what  is  included  within 
term  "right  of  way"  as  applied  to  rail- 
road, 1040. 

"Roadway:"  meaning  of  "roa4iway"as  ap- 
plied to  railroad,  728. 

"Village:"  meaning  of  "village,"  258. 

See  also  Illesal  Contracts;  Insurance; 
Taxation. 


WORKMEN'S   COMPENSATION  ACTS 

Neglect  of  statutory  duty  by  employer  as 
permitting  action  by  employee  for  per- 
sonal injuries  notwithstanding  work- 
man's compensation  act,  334. 
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